Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


D,„i,„db,Goo<^le 


4  8015  00289  0656 

Non- 
Circulating 


Midtlgm 


D,„i,„db,Goo<^le 


D,„i,„db,Goo<^le 


D,„i,„db,Goo<^le 


D,„i,„db,Goo<^le 


D,„i,„db,Goo<^le 


CASES  AKGUED  AND  DECIDED 

SUPREME  COURT 

WTEB 

UNITED  STATES 

13.  14.  15.  16  PETBRS. 

BOOK  10. 

LAWYERS*  EDITION, 
Cmo  *li*w.  Ed." 

COHPicn  With  Huo  Lnns,  Head  Notkb,  SrAniiMimi  or  Cuob,  Poimts  um 
ADTBmnn  or  Cotmsn,  Foot  Notm  and  Paiaukl  KvMKNcn, 

BX 

STEPHEN  K.  WILLIAUS,  UD. 


THE  LAWTER8  GO-OPERATIVS  PVBUBHIHO  COHPAMT 

BOCBESTEK,  NEW  TORE 


Digitized  by  GOOl^le 


D,„i,„db,Goo<^le 


GENERAL   TABLE   OF   CASES   REPORTED 


IN  THIS  BOOK. 


OASES  REPORTED  OT  TOL  XIIL 


.\md<wdo.  Tba  UniUd  SUtM  T. 

Amdnado,  Th*  UalM  SUtM  T. 1 

AaUr  at  kL,  Tb*  OsIaBbU  InanmiM  0». 
or  Akxudria  t.   ] 

IIumD  at  kl.  T.  BradwM  4 

BMk  of  tb  United  Btatei  T.  bri* I 

DMk  sf  th*  Dsitod  BUtet  T.  Lm  H   aL  ..  1 

Huk  of  thi  Ualtod  SUtat  t.  Uoon 1 

Baak  )rf  Iki  Uaitad  Btataa  t.  Priat  at  aL  1 
Haak  flf  tha  DaHad  Statea  t.  Primroai  . . .  1 
llaak  tt  On  United  Btetoa  *.  Van  NaH  rt 

aL   

Ilaak   of   tha   Ualted   Statea   v.   WUting 

•taL 

UeadT.HoTt ! 

Bovmaa  at  aL,  Stein  <r. 1 

Itrdkr   T.   Tha   WaaUngton,   Alaxandria 
and  Qao^etewn  Steam  Faakat  Oom- 

pany  

Drif  8anh  Ann,  Woodbs^  at  al^  eUim- 
ante.    Tha    Naw    Bngiand    laanraaoa 

Oompan  J  r 9 

Brodwkk,  BagnaU  at  aL  ▼. 4 

Drown,  Woodwafd  t.  

llurtM  T.  Smith  d 

IlnnaTin,  Tha  IMtad  Btataa  T.  

Itatlar,  Anthony  T. 4 

a 

Carr  t.  Haxla * 

OotomUa  iHaraaaa  Oompaaj  of  Akzaa- 

drte  T.  AahbT  at  aL s: 

Clarfca  at  aL  T.  SmIU ll 

(.-hnnh,  DownaaT, a 

a 

Dm  matt.  MoMBra  at  aL  t.  it 

DawMi  T.  drank,  a 

•nvmaa^  Tha  Unttad  Stetaa  ▼. I 

Dm»1  at  bL,  Baaa  at  aL  V 1 


laila,  Tha  Bank  oT  AogaateT, ;..  | 

■aria,   Tha   Nav  Orlaana  aad  ChndHo* 


Eardf  t.  Hoyt  | 

HardTman,  Tba  Unitad  Stataa  v. 1 

HaniMi^  ■>  parta,  s 

H^FToonaateTrf  Um  Port  of  Naw  'Hmk, 

■x  parta,  8 

Hojt,  Bend  ».   t 

Hoyt,  Hardr  T. t 

Hoxia,  Carr  t 4 

Huat,  WUmw  at  aL  T. S 

Hyatt  at  aL,  Tan  Naaa  *.   | 

J. 


KaM<^  WUttakw  T. 


Laa  at  aL,  Tha  Bank  of  tha  UnitMi  SUtaa 


Bhnaatta,  Tka  State  of,  Tha  State  of 


U'ConncIl,  Wallaat  t.   IM 

IfConncira  Lamee,  Wllooz  T. 498 

Hanh,   Baad  t lU 

Ueradith  at  aL  T.  Tha  Unitad  Btataa 488 

Uonoura  at  aL  v.  Dannott      848 

Hoora  t.  Tha  Baak  of  tha  MatropoUa  . . . .  8DB 


Brig    San 
CbuDianta 


D,„i,„db,Gooi^lc 


Haw  Orhuu  ud  Okmlltoa  Bidlrasd  Onn- 


Fkrker  et  ftL  Walkar  T. 1 

Pollers,   Tha   Oee«ii    InmranM  Cot»f*aj 

T.     1 

Pond  et  ftl.  ABdr«wi  t. 

FrimroM,  The  Buk  of  tha  VmiUi  SUtM  8 


RoedT.Uftnh 103 

Rbodo  laland.  The  8tet«  of,  t.  The  State 

of  llueadiiiMtto  23 

Ueharda,  Smith  ▼. 28 

Bmi  «t  *L  t.  Dnnl  et  aL 46 

a 

SkHoutall,  Btokee  T. IBI 

Smith,  BurtoD  T 4M 

Smith,  ClM-ke  t. 19fi 

Smith  r.  Richkrd*  2(1 

Stein  T.  Bowmu) 209 

Stotceer.  SaltonaUll 181 

Story  T.  Livingston 9S9 

Suffolk  Iniumnee  Compeny,  Williune  T....  418 


T. 

ThompaoB  et  sL  Klag  T. S28 

U. 

Uiilt«d  St«tea  t.  ^nedondo  80 

United  St«t«e  t.  Arredood* J.  1S> 

United  StalM  t.  Burgevin 88 

United  Stntei  t.  Drummond 84 

United  SUtee  *.  Hnnlrmui  178 

United  State*  t.  Lev;   Bl 

United  Statee,  Meredith  et  «1.  t. 484 

W. 

Wklker  t.  Parker  et  n) 188 

Wntlue  r.  H^nnell 138 

Weahington,   Alexandria   and   Oeorgetown 

Steam  Packet  Company,  Bradley  t.  . .     80 

WUttaker  et  al.  Keene  v 480 

Whitius  et  aL  The  Bank  of  the  Unit«d 

SUtea  T,   8 

Whitney,  Myra  aarke,  Bs-part« 404 

Wiicoi  et  ai.  t.  Hunt 378 

Wilcox,  Jaelceon,  Leieee  of  ITConnell  T.  408 
Woodward,  Brown  t, 1 


Van  Keaa  et  aL  The  Bank  of  the  United 

Statee  T.   .',     17 

Van  Neu  r.  Hyatt  et  al 204 


Tha  eaaae  of  Downei  t.  Charcb,  Wllllami  t.  i«  ^u-w..    .-m^.m-.ic   v»>iii 

Barton  T.   Sntth,   AntlionT  *.  Batler,   BtOTj  r.  Llrlngiton.  Ueretfltb  at  i..   .. , 

Cart  V.  Bexle,  nte  New  Buland  Ineutance  Compan;  t.  Iba  Brtc  Barah  Ann,  Tbe  Bank  ot  Ajagn^tA 
T.  Barle,  Banell  *.  Bradarl^.  and  Ez-parta  H;ra  Clarte  WliltD^r,  were  decided  after  ttia  lat  of 
Ifareb,  ISS*.  Pnb  tliat  daj  ICr.  Jnitlee  noapaon  waa  atant  from  the  eeait.  In  ceaaequenee  of  !■■ 
Awedtlea  ta  Ui  family.  ^ 


Digitized  byGOOl^le 


OASES  REPORTED  IN  TOL  XSY, 


UMM  V.  Dkfc  0t  «1 m 

B. 

Bm^  Admtaifatntor,  FraraU  T H 

Buk  of  AlaxudriftT.  Djar Ml 

Buk  of  the  MatropoUi  t.  OnttMhliek IS 

Buk  «(  Uotmt  FlMMnt  t.  Sprigg 801 

Blongher  rt  ^  v.  Btcwsr'i  Lhm* 178 

Bodln  et  a1.  Walden  et  aL  t. 1S8 

BnaOmj  et  kL  Towlar  * ■!• 

BraabMU-,  Weat  t SI 

Bmnr'i  Lmmb,  Blongher  at  aL  r, ITS 

BnttdnKzat  *L  Snydkiii  at  mLr SI 

BnwB  A  CompujT.  ITQna 479 

a 

Ciur  T.  Diml Tl 

Cfc— PMkB  m^  (Hilo  Ouul  CompKoy  ▼. 

Smith   4S 

OMaiarebd  uid  BUlioad  Buik  of  Vhb- 

haig  T.  Slooomb  atal 80 

OoKBonwMltli    Buk    of    Kaatnekr    T. 

Gilfflthatal 58 

CoMstodc,  Oovfautoii  T. 48 

Ooafaali  !■■■■««,  Bmtju  t. 128 

Cta%^  Hain  t.  WUdan 147 

^___. •      -'mtttLw 188 

■toek 48 

D. 

PuMIng,    Saaratarr    »f   tha 

Vmrj  T *« 

DaValangin'a  AdmlnUtntor  w.  HuBj 282 

Dkk  at  2.  AtUna  t 114 

Dtttj,  Da  Vklen^'B  AdBlnlatntor  t. 288 

!>■■■,  OaniM  et  aL  t 822 

Dml  T.  CUT  77 

D7V,  Tha  Buk  of  AkuBdib  ▼. 148 

■. 

Idwmda  at  bL  t.  ONhIuw 188 

■raas  T.  Gat 1 

r. 

Fnnll  T.  Ba(b,  Adodaiatnter 85 

Fawkr  ▼.  Bntattay US 

0. 

QaiBM  at  iL  T.  BtOaa,  Laaaaa  of  Dmn  ....  8SS 

Oaa,  Cvmna  t,  1 

Gratiot  et  kL  Tha  United  SUtaa  t S78 

Orifith  at  bL  Tha  Comwrnwaftlth  Buk 

of  Kentnekj  t. 88 

OattaAUek,   Tka   Buk  •(   tha   Hatnpa- 

«•». 7:.    19 


HolflMi  T.  JoaiaoB,  Qoranor  «f  TvBoal, 
at  bL  B4B 

L 

Irrina  T.  Jjtwrj MS 

J. 

Jannlaon,  Qoramor  of  tht  Btata  of  Tar- 
mont  et  aL  Holmaa  T. 840 

K. 

Kane  T,  hnl,  Exeentor  of  OMinanH S3 

Eeene,  Pnaton^  Ezeeotor  of  Brvwa,  ▼....  1S3 

KMna  T.  Whltaker  at  bI 170 

KiblM,  FoUard'B  Helia  v. SS) 

Knigkt,  Tha  Ualtad  BUt«  T 801 

L. 

UtUmar^  Laaaaa  T.  Fotaet 4 

Lenox,  ICtabaU  T.   48 

linthhwiB^    BemiiwtoB   T H 

Longworta  at  aL  TtjUtrv ITt 

Lovrj,  InlM  t. CBS 

P. 

FknldlnK  Saaretarj  tt  tha  KaTjr  of  tha 

UnfEad  SUtaa,  DaeBtor  t 497 

PntU,  Exeeutor  of  Oaimanlt,  Kane  v SI 

Fatan    t.  The   Warran   Inaiuuet   Ctom- 

puj    SO 

PbHadalphla  and  Traafam  ^'""-^  Qw- 

panj  w.  Stimpaon 448 

PoUard^  Hein  r.  Etbba SBS 

Potaat,  UtUnetla  Leaaaa  t 4 

Praatoa,  Xiaantor  of  Bnwa,  t.  Eaana,...  lit 

K. 

Raniingtaa  t.  Unthlcnn   ......  ...   ...        84 

Bhoda  lala^  Tha  BUU  of,  T.  Tha  SUU 

of  Uaaaaehnaatta fit 

Bunju  T.  pMtart  Imii Ill 

a 

Sloennb  at  oL  Tha  Oomnardal  aad  Sail* 

road  Buk  of  Tkkalnut  ▼ <• 

Smith  V.  Tha  Ctieupeake  ud  Ohio  Canal 

OoBpaay    48 

Sprigg  T.  no  Buk  of  UouBt  Plaaaaat —  SOI 

Stona,  Tha  Unitad  Stataa  v. 8H 

BtimpaoB,  Hn  I^lladelphia  aad  TiaKton 

BallToad  Companr  v 4M 

Bajrdaaat  aL  t.  beadau  et  al ff 

Digitized  byGOC^IC 


Cun  Bcroim. 


United  8UtM  T.  Stone  

United  StatM  t.  Wat«rmui'a  Haln. . 
UalUd  StatM  T.  mggiu 


UolUd  StstM  T.  Wood  . 


W»Id«a  ■!  kL  T.  BodI«j  ot  »] IH 

Wftld«D  T.  OraJg^Heln 147 

Wtxna  Insarance  CoinMn;,  Peten  t H 

Wkternuui'i  Hrin,  Th*  United  State*  r 479 

Wert  T.  Bra«lie»   Bl 

WUUker  et  Al.  Keene  T 170 


I,  Tb»  Daltod  SUtee  v 


Digitized  byGOO'^le 


OASES  REPORTED  IN  VOL.  XV. 


Asbtad,  TU,  Tin  DnlUd  SUtM  ▼ I 

B. 

Buk  of  Uu  llBti«poIU,  Hie  United  Statea 

t 1 

Boyd  «t  «L  Tlu  United  Stotei  ▼ 1 

BntOon,  Owin  t 1 

Brian  at  bL  ll^jhairj  t 

Bmk  T.  Wan  et  al 

BBy«fc  et  aL  T.  Tha  United  Stetea i 

a 

Ghpp,  Smttli  T.  I 

Oocna  «t  al.  v.  Gallaher 

x-parte 1 

D. 

b  Hdra,  Tha  United  SUtea  ▼.  . .  I 

.     ^  The  United  Stetoa  V 1 

DUao^  Tha  United  State*  T I 

F. 

Utagwald  «t  *L  Tha  United  Stetea  v 4 

Ittqiatrlek,  LaT7  at  al.  t 1 

Itebaa,  Tba  United  Stetea  T 1 

a. 

GafaMa  at  aL  T.  Half  at  al  

Qallaliar,  Ooona  t   

Gonuaa  at  al.  t.  Lenoz'i  EzMntora 1 

Gratiot  T.  Tha  United  SUtea S 

Ororea  at  aL  t.  Stanghtar 4 

Owln  V.  BivedloTa S 

E. 
BovaamaB  r.  Tha  Sflboonar  North  Ckrollna 

E. 
KaQr.  IMV f 

L. 

Lm  ».  EeHj   2 

l4B0X^  Bxaenton,  Gorman  et  al.  T 1 

L«T7  at  *L  V.  Fitipatriok 1 

Ura  at  al.  Tha  Unttad  BUtaa  ▼ S 

H. 

MaaMrtwiaatta.  Tha  Steta  of,  Tha  State  of 
Rhode  lalaad  t t 


Ha^biirTj,  Brian  et  al.  t n 

Minis  T.  The  United  SUtea iEl 

Mitehel  «t  aL  T.  The  United  BtetM 68 

M. 
Northvp,  Bxeeuter,  Tanghn  et  aL  v. 1 

0. 
O-Hara  ▼.  The  United  Stetea STS 

P. 
Paaria,  Amb  T. Ill 

K. 

Relf  et  aL  Galnee  T. a 

Bhode  bland,  Tha  Stete  of,  t.  Tha  SUte 

of  Hanaehuaette  £as 

Rodman,  The  United  SUtea  t. lU 

S. 

Schooner  North  CkroUaa,  HouBi^jan  T.  ..    40 

Blanfditer,  Grorea  et  aL  r. <4B 

Smith  ■*.  Clapp 12S 

Smith  at  aL  young  et  sL  r.  S87 

U. 

United  Stetee  t.  The  Amtetad CIB 

United  SUtea  t.  Tha  Bank  of  the  Hetropo- 

Ib  ".  m 

United  StataaT.  Boyd  et  sL 187 

United  Stetea,  3vjek  et  aL  t. 21B 

United  SUtea  t.  Deleepine  SIB 

United  Statea  t.  Deleipine'e  Sain   220 

United  Btetee  t.  Diakaon  141 

United  SUtea  t.  ntigeraM 407 

Uidtad  State*  T.  Forbee 17S 

United  Stataa,  Gratiot  T. 330 

United  SUtee  t.  Unn  et  aL  .., 290 

United  Statea,  hOnia  v 423 

United  Statee,  Uitehel  et  aL  T. S2 

United  SUtea,  CHara  t. -ZTfi 

United  Statea  T.  Rodnum 130 

V. 
Vaughn  et  aL  t.  KOrthup,  Bxeentor  .....      1 

W. 
Ware  et  at.  ▼.  Braih n 

T. 
Toongat  aL  ▼.  Smith  at  aL ,  tBT 

Digitized  byCOOglC*' 


OAflEB  BEPORTBD  IN  VOL.  XVX 


A. 

Amii  T.  Snitk  an 

AnutroBg  r.  Tto  Tnanmr  »f  AUmbi 
Onaty    SU 

B. 

Buratt,  Rudolph  T 138 

Boonan  A  Oampur,  Hjd*  ud  OleliM  t,  IS* 

BndatiMt  T.  Pci£Ur SIT 

Brmadar  aad  IfKuuw  t.  PhUUps  k  Com- 

p«iiT »21 

BnwftTd,  Tha  Unttad  SUtM  T 148 

BnwB  «t  U.  UillB  At  kL  T S2B 

Bnehknui,  Hohj  r S16 

Bnllna,  Ifaimn  t K8 

a 

Oup*at«r  ▼.  Th«  PiOTtdaaet  Waahingtoii 

InmianM  Oomputj   490 

CknwT.  Hjdaatil SIS 

Onr,  anMon  «t  aL  T SIS 

a»tk»  and  AtMaMNL  TIm  Ualtad  StatM  t.  E28 
CkMlM,  f  or  tha  OM  «i  tha  Conmudal  Buk 

of  Ootnmlnu,  t.  HalMf  ot  *1 71 

OommlnloBera  of  Brio  Oonntj,  Dobbtiu  T.  SIS 
ComiD<mwaalth  of  PmoMjUtoM,  Frigg  t.  S39 

Dl 

Dufal,  Todd  «t  *L  ▼ m 

DobUni   T.    Tkt   OommlMloiMn   of   Erie 

CMmty    4>B 

DnUA  Chni^  Hupaading  t 4SS 

K 

EUaaoB,  Tha  United  Stetaa  v £91 

BIIU,  FariaH  ▼ 4S1 

BaUn,  Tba  <»7  of  Uobfla,  r tU 

r. 

fUmara' aai  Ibr^Mita' Bank  •(  IbiapUi, 

KaarrotaLr 90 

tttah  ▼.  OOaoB  at  al 127 

mitoa  at  aL  V.  IFASea  Itt 

a 

OtbaoB  at  aL  T.  Ohaw SIS 

Qilaon  et  aL  FMah  r.  SST 

QMaaa,  Hyda  ct  aL  T. 170 

Qotdoa  V.  Loagaat 97 

H. 

^Hatt,  Tba  Ottr  of  UobHa  t Ml 

Airpaadtac  t.  The  Dutch  Chnreh 4SB 

BauioD,  Aa  United  6Ut«a  t lOS 

Habbj  at  aL  Kalaqr  at  aL  r. UO 


Hobaoa  t.  ITArthnr   Ul 

HoM7  V.  BuelianaB  tlS 

Hyda   and   Qlaiaaa   v.   Booiaain    ft   Com- 

HuuCg^Boadi  ▼!!!.'!!!.".'.'!!!."!!!!!!!  119 

E. 

KeaiT  at  aL  Tha  Fanma*  and  Uardmnta* 

Bank  of  llamphla,  T 00 

Kalaaj  at  aL  t.  Bxibbr  at  al i  S60 

L. 

Long  T.  Palmar,  Smith  *  0> OS 

Longeat,  Qordon  * 9T 

Low,  The  United  Stataa  T IBS 

IL 

VASaa,  Fulton  at  aL  T. 14* 

IfAithnr,  Hobaon  r 182 

Uartin  at  aL  T.  Waddall 367 

Hanraa  t.  Bnlln* 428 

MihwrataLT.  UaU 221 

HiUa  at  aL  T.  Browne  et  al 42S 

Uirandn,  The  United  Statei  * 153 

UobUe,  TIm  Otj  of,  t.  Bilava  234 

Uobile,  Tha  atj  of,  t.  Hallett Ml 

Unrphr,  The  United  SUtaa  r SOS 

H. 

Nizdorff  T.  Smith  US 

P. 

Palmer,  Smith  ft  Uo.  at  aL  Long  t 05 

Farriih  t.  EUU    461 

PhilUpa  ft  Oompanj,  Brander  and  ITKaa- 

na  T IBl 

Potter,  Bradatreet  T 317 

Prigg  r.  The  Oommonwealtlt  of  Pennijl- 

vania    839 

Prontr   et   aL   T.   Rugglea    336 

nwviaenea    Waahingtou    Iniuranoe    Oom- 
panj, Oarpenter  r 49> 

E. 

Randolph  t.  Barrett  1S8 

Roach  T.  Hollngi Sit 

Rngglee,  Pronty  at  aL  t SS« 

B. 
Swift  V.  TTaoB   I 

T. 

Todd  at  aL  t.  Denial BSl 

Tompklna  T.  Wheeler  100 

Treaanrer  of  Athena  County,  Armatrong  r.  SBl 

Tyaon,  Swift  t 1 

Powra  If. 

Digitized  byGOO^IC 


Odtad  SUtM  ▼.  BMWKrd  

(Mtod  Bt«t«a  v.  Clark  ud  AtUuoB  . 

tWUd  StatM  V.  EIUkib   

Wted  BUtM  T.  HUMm  

tUtod  EttatM  T.  Low  «t  al 

[WUd  SUta 


Ualtod  SUtM  T.  Umkj  tU 

Unitad  BtatM  Wood,  ClkiiUDt,  V H8 

W. 

Wadddl,  Uutin  et  sL  f W 

Wktkiu  T.  HolntAD   SB 

WhMlar,  TompUiu  t IM 

W«o4,  riiliMrt.  T.  Tte  Uattod  SUtM....  HI 


Digitized  byGOO'^le 


D,„i,„db,Goo<^le 


REPORTS 


CASES 


ABOUED  AND  ADJUDGSD  m 


Supreme  Court  of  The  United  States, 


nr  JAN1TABY  TERM,  1880. 


B7  RiaHABD  PETERS. 


YOLZm 

D,„i,„db,Goo<^le 


D,„i,„db,Goo<^le 


JXWQTSB 

or  m 

SUFBEHE  COOBT  OF  TflE  UNITED  STATES 

DDBINa  THE  TUU  OF  THBai  BBPOBTS 


n»  Hob.  Bo^  B.  Taxbt,  OUaf  Jntta^ 
Thi  Hem.  JoBBB  Btobt,  AModato  JtuUeik 
n*  Hob.  BaoTB  Thompms,  AMoeUta  Jnrtlw 
n*  Hob,  Jobm  ITLsah,  AMoeUte  Jwtioii, 
Tba  HttB.  ^DCBT  Biuwnt,  AwodaU  JwUm. 
The  Hon.  Jum  H.  Watkb,  AaMMtett  JbcUm 
Hw  Hob.  Johm  Okiaini,  AwoaUto  Jiutte*. 
Iha  Hob.  Johx  ITEnrm,  Awodito  Jnattofc 

Tkoc  Qiaxnr,  Siq.,  Attomr-OaBMsL 

AlCUma   HUKTIB,    Etq,   M*~fc-1, 

WnjLUM  T.  OuMU,  li^  Onk. 


Digitized  byGOO'^le 


D,„i,„db,Goo<^le 


Lmm  at  CbilM  a  8mH  at  bL,  PUbtUi  ta  bn« 
n. 
Tbomu  Bald.  Jr,  at  aL 

Whanu,  vpoB  an  faupaoUoa  «f  tha  prtotad  wgraMot  of  Ikoaaa  WaaUngtoa,  laq.,  a( 
eonnaal  for  tha  plafBtiffa  in  arror  fn  tUi  wiua.  It  MPaut  to  tka  aonrt  that  lema  ot  th*  pas- 
aaoaa  tharaof,  and  mon  partioalart7  tboaa  cm  pana  lU,  US,  114,  llC,  117, 118,  lU,  119,10, 
IM,  Its,  IM.  ISO,  ISl,  la,  1S«,  IM,  I«,  and  IBtt,  an  ntMOag  tm  a  mamto'  of  tha  aonrt, 
aod  th«ab7  dlnaapaetfnl  to  tha  whola  Boart;  It  Ii  thenapon  now  hm  ordered  hj  tUa  aont 
th«t  tha  aald  paiiagai  or  parte  of  aald  arganMBt,  and  all  othwa  whbh  ina7  ha  deamai 

» .,->  . ^^^  ^  ^^  aonrt,  ba,  aad  Um  aane  an  taWby  atrlakiB  ottti  and  that 

"-  ----*-i  of  tUa  amrt. 


Digitized  byGOO'^le 


D,„i,„db,Goo<^le 


THE  HOU.  THOMAS  TODD. 


ABIOOSAPHtCAL  fiotiM  of  th«  late  Hr.  Jna- 
tiee  Todd  hta  been  proeurvd  far  tin  Re- 
porter, by  the  kindneu  of  an  emfaieat  and 
maeh  Talued  Judidal  friend. 

U  hu  long  been  desired  to  tiMert  ia  tha  Ra- 
porta  of  the  DedBlona  of  the  Snpnme  Oanrt,  a 
namoir  of  tbe  life  of  ma  known  and  eateemed 
for  ererj  private  Tirtne,  and  bj  ererf  Judicial 
""    ■'  •    -■  ■        -     Thia  wM  due  to 


the  Bute  of  hia  Urth,  tbe  State  fa  whiah  ka 
lived,  diatingiiiebed  and  honored,  and  where  ha 
died,  da«f  I7  lamented  hj  aU.  Such  a  memeli 
ia  now  pnaented.  Fart  of  it  waa  orighiallv 
ttwertod  in  TThe  Western  Montblj  Magaiinar 
aad  part  of  it  baa  been  written  l^  the  jadidal 
and  aaeodate  and  friend  of  Mr.  Juitice  Todd, 
wbo  shared  in  bis  Urii  offieial  labor*,  and 
who  holds  his  memot;  in  aaored  raprd. 


OBITTTABT. 


THOMAS  TODD,  roongest  eon  of  Richard 
Todd,  was  bom  on  ths  Z3d  of  JaauM7, 
I7SG,  in  tbe  County  of  King  and  Queen,  on 
York  RiTer,  in  the  State  of  Virginia.  Hie 
father  wae  descended  from  one  of  the  most 
Ttspaetabla  families  in  the  colony  [  his  aaeestora 
being  among  ths  oarly  em^ranta  from  Englaiid. 
Hi*  fflotber  was  Bluabeth  Biohards.  At  the 
age  of  eighteen  months  his  father  died,  lea*ing 
a  eonaidei»ble  estate,  which  by  the  laws  of 
litimogeiiitQre  of  that  day  descended  to  the 
iildiiat  son,  William,  aftarwards  high  sheriff  of 
PittaylTanla  County  in  that  State.  This  event 
rendned  it  neeesearr  that  bis  mother  should 
exert  benelf  to  pronde  for  the  sup|»rt  and  ed- 
aeatioB  of  her  orphan  son.  Sha  repaired,  for 
Uds  porpoee,  to  Maneheater,  oppoaita  ta  Rieh- 
uoai  and  by  the  proceeds  of  a  Boarding- house 
nnder  her  care  and  management,  she  wsi 
oaabled  to  give,  at  her  death  in  1770,  a  liand- 
•OBe  patrimony  to  her  eon.  In  care  of  his 
guardian  and  her  asecntor,  Dr.  HoKeniie,  of 
ttkat  place.  By  tbe  aid  of  hia  friend,  Thomas 
Todd  lecelvad  a  gtiod  English  education,  and 
advanced  eonaiderably  in  a  knowledge  of  the 
lAtin  langnage,  when  his  proapacU  were  elond- 
td  by  the  nnespected  embamssment  of  bis 
guardian,  which  terminated  in  the  loss  of  the 
patrimony  bequeathed  bim  by  his  mother. 
It*]  *At  a  tender  and  unprotected  age  he 
«a«  again  thrown  upon  the  world  to  upend 
for  his  Bupport.  education,  and  charaetar,  upon 
hia  own  Morta.  To  these  contingencies,  which 
seemed  at  the  time  to  be  remediless  mlsfor- 
tanaa,  may  be  traced  that  energy  and  enterpriae 
which  afUrwards  sinialiied  his  character.  Dar- 
lag-tba  lattar  period  of  the  revolutionsry  war 
he  eerved  a  tow  of  duty  for  six  months  as  a 
■nbstitnta,  and  often  b  after  life  referred  to 
this  Isddent  as  bdng  the  first  money  he  had 
•rar  ewad.  He  waa  afterwards  a  member  of 
the  Msnnhmtir  troop  of  eavslry  during  the  Id- 
,TM)oa  of  Virginia  by  Arnold  and  Phillips.  He 
WMi  abort)/  atterwarda  Invited  by  his  relation, 
tke  lata  Hauj  Inaso,  of  Kentucky,  who  waa  » 


cousin  of  his  mother,  to  lealde  In  Us  fandly 
then  in  Bedford  County.    By  his  friendship  at 


through  life— he  obtained  a  knowledge  of  sur- 
veying and  of  the  duties  of  a  cleric.    In  1TS6, 


Judge  Innea  viaited  Kentudcj,  aad  having  r 
solved  to  remove  hia  family  the  following  year, 
committed  them  to  the  eara  of  hia  young  inMtd, 


who  arrived  at  Danville  in  the  si«iBg  of  1780. 
iir.  Todd's  pecuniary  meaaa  ware  so  'H'tH, 
that  whilst  residing  In  the  family  of  Jodgs 
Innes  at  Danville,  he  waa  engaged  during  the 
day  in  teaching  the  daughUra  of  his  friend, 
and  at  alaht  proeecatiag  the  study  of  the  law 
by  fire-light.  This  was  an  latereating  period 
in  tbe  hlatary  «f  Kentucky  t  tbe  people  were 


opinion  entertained  of  his  eapadty  tor  busi- 
ness, that  he  was  chosen  clerk  of  all  the  con- 
Tcntions  held  from  that  period  until  1792,  for 
the  puipose  of  areeting  tbe  former  Into  an 
independent  member  of  ue  Union. 

He  commenced  tbe  practice  of  law  very  soon 
after  ho  came  to  tbe  State,  and  made  his  first 
effort  at  Ibdison  old  court  house.  His  horae, 
ssddle  and  bridle,  and  37^  centa  In  money, 
constituted  his  whole  means  at  tbe  oommenoe- 
ment  of  the  court;  at  the  close  of  the  term,  he 
had  made  enough  to  meet  hli  current  aipensea, 
and  returned  to  Danville  with  the  bonds  for 
two  cows  and  calves,  tbe  ordinarv  fees  of  that 
day.  The  hidi  Judicial  stations  he  afterwards 
occupied  with  auch  reputation  ta  bimaelf  and 
such  benefit  to  the  country,  are  a  proud  00m- 
mentary  on  the  spirit  of  our  Institutions,  and 
form  toe  noblest  Incentivee  to  Industry  and 
perseverance  in  the  proaeontlon  of  a  profession. 

Hi.  Todd  wse  appointed  clerk  of  the  Federal 
Court  tor  the  District  of  Kentucky,  the  duties 
of  which  he  performed  antil  the  separation 
from  Virginia,  when  he  was  appointed  clerk  of 


uatU  Bwambw,  IHll. 
hzPrib.L.OO^k*" 


when  he  wu  ftppotoUd  by  OoTtmor  Ounrd 
fanrth  judfa  of  tba  Court  of  AddmIi,  an  offleo 
OMtod,  it  is  balbTwd,  with  the  spedel  object 
of  ■dding  eome  jonnger  Bwn  to  the  bencb, 
aiitmij  filed  1^  jndgM  far  ulTenced  in  life. 
Ib  tbie  atation  oa  eontinned  until  the  retigna- 
iion  of  Jndge  Mnter,  In  ISM,  when  ha  wu  ap- 
printed,  during  the  admlnlatratloD  of  QoTernor 
Qroenn^  to  be  Cliief  Jnatioe.    During  the  lei- 


T*]  and  the  ueceesity  of  bringing  'into  the  8U' 
preme  Conrt  eome  indiTidnal  Tened  In  the 
paonltar  land  law  i^  tkooe  Statoa,  Indneed  Con- 


MTonth  oircnlt,  and  adding  another  member  to 
the  Supreme  Court.  In  filling  *m«  new  offioe,  W 
JeSeraon  adopted  a  mode  aomawhat  different 
from  that  punned  la  later  timea.  He  requeited 
each  delepita  from  the  Statee  oompoalng  the 
•ireuit  to  oommunieate  to  him  a  nomiBation  of 
their  fint  and  aeoond  choice.  Judge  Todd  waa 
the  Arat  or  eecond  upon  the  nomination  of 
•Tor;  delegate,  although  to  aome  of  them  be 
waa  peraonallj  unlcnowa.  Hia  appointment 
waa  the  first  intimation  to  him  that  he  bad 
been  thought  of  for  the  office.  In  this  hi^  and 
arduous  atation  ha  eontlnued  until  U*  death, 
rebraarj  7th,  1820. 


upolntad  a  lieotenant  of  a  troop  of  cavalrv,  of 
which  Major  Tbomu  Allen,  late  clerk  of  Mer- 
eer  Conatj,  waa  eaptain,  and  the  Hon.  Jamei 
Browa,  iMe  mlniater  to  Franee,  wee  a  lienton- 
not,  npM  the  eampaign  led  agalnat  the  Wea 
towns,  tn  the  Wabaah,  by  General,  afterwards 
Ooremor  Seett. 

In  Jane,  1T9S,  eoon  after  the  ornntsaUon  of 
tba  State,  be  waa  comminioiied  bj  Qovemor 


opposition  to  uo  ofllee  of  eleric  of  the  Haute  of 
K«qireoentatlT«a  of  the  Genaral  Aseembly,  for 
tba  first  fifteen  yeara  of  the  State  eorenunent. 
These  Tarlous  offloas,  dvU  and  miutarr,  were 
hidkationa  of  the  eettmatlon  In  which  hia  char- 
Hter  waa  held  by  Ua  eotemporarlee,  and  are 
the  mora  dedded,  aa  it  fa  known  that  he  nerer 
sdidted  any  of  them.  It  waa  a  maxim  with 
fcim  eo  to  act  that  oDn  ehonld  seek  him — not 
Ikat  ho  should  sesk  elSea. 

b  17W  ha  married  Blinbeth  Harrla,  a  niece 
of   miUam   Stewart,   from   Pennsylvania,  an 


.J sons  and  two  dan^teis,  artiTed 

to  maturity!  only  two  surriTed  him,  the 
mnngest  daughter  and  the  eeeond  eon,  Ool.  O. 
(.  Todd,  advaatageonaly  known  aa  an  offleer 
of  the  late  war,  and  aa  the  first  pnblio  agent  of 


Latageonaly  known  aa  an  offleer 

r,  and  aa  ue  first  pnblio  agent  of 

the  United  Btatea  in  Columbia,  South  America. 

b  1811  Mn.  Todd  died,  and  In  1812  Judge 
Todd  iHnted  the  widow  of  Uator  George 
Washington,  a  nephew  of  Oenanl  Waahlngton, 
Md  the  yovuset  ststv  of  Hm  Madison,  wife 
'•f  the  lata  nosUent.  Be  left  om  dan(^t«r 
Md  two  aoM  br  this  ManlasB. 

Mr.  Ibid  pesasMidfa an  emlnw*  degree Um 


respect  and  esteem  of  his  fHnnds.  His  staMtlty 
ana  dignity  of  ehaTacter,  united  with  manner^ 
peculiuly  amiable,  left  a  deep  iniMeaeion  on 
all  with  whom  he  had  intercourse.  His  deport- 
ment on  the  benoh  aa  well  as  in  the  lodal  orolo. 
secured  him  unirersal  reneration.  Tlie  bener- 
olenee  of  Us  character  was  manifested  in  tbe 

tronags  and  support  ha  extended  to  many 

iigent  young  friends  and  near  relatione, 
whole  fan^liei  of  whom  he  tranced  in  life  by 
ois  friendlr  inflnsnee  and  means.  There  is  one 
incident  of  this  sort  whioh,  being  'eon-  ['vl 
neeted  In  some  degree  srttb  his  offldal  career, 
deserves  to  be  mentioned. 

In  1806, 1808,  some  Inflnentiai  membns  of  the 
Legislature  of  Kentneky  prevailed  on  JnsUoa 
Muter  to  resign,  upon  aa  aaauranee  of  being  al- 
lowed a  pension  ouring  Ufa.  He  had  devoted 
hie  property  and  the  prime  of  Us  days  to  Us 
country  In  the  revoltttionary  war,  and  waa 
now  in  indigent  eirenniBtaneaa  and  far  advanced 
In  life.  The  pension  waa  gtanted  by  the  La^- 
lature  at  the  next  seeeion,  but  repealed  at  the 
second  leasion  after  the  grant.  In  the  mean- 
time Judge  Todd  had  sueoeeded  hia  old  friend 
aa  Chief  Juatiee,  and  about  the  time  the  Legis- 
lature repealed  the  pension,  he  waa  appointed 
a  judge  of  the  Supreme  Court  of  the  United 
Statee,  with  a  salary  more  than  doable  that 
the  Chief  Juatiee  of  Kentucky.    He  proposed 

>  Ids  friend  Muter  to  eome  and  reude  with 


S resided  In  the  civil  tribunals  of  the  Stats 
rem  its  early  aettlement,  spent  the  remainder 
of  Us  da^  upon  the  bounty  of  Judge  Todd. 
As  a  teatimony  of  his  gratitude  and  affection. 
Muter,  having  no  family,  made  Todd  hia  heir 
and  residuary  legatee,  though  at  the  time  his 
debts  greatly  exceeded  hia  available  means. 
But,  as  though  Heaven  had  decreed  that  an 
act  so  generous  in  an  individual,  when  eon- 
treated  with  the  Ingratitude  of  the  SUte, 
ahonld  not  go  unrewarded  even  la  thb  world, 
the  revolutwnary  claims  of  Judge  Mutar  have 
been  acknowledged  by  Congress,  and  the  pro- 
ceed! have  descended  to  the  widow  and  younger 
ehlldrea  of  Judge  Todd. 

The  land  law  of  Kentneky,  originally  aa  Aet 
of  the  Aieembly  of  VlKlnia  of  1789,  forma  a 
peculiar  system,  and  baa  bMn  eetabllshed 
chiefly  upon  princlplea  of  law  and  equity  con- 
tained in  decisions  of  tbe  Appellate  Court.  To 
thia  result  the  labors  of  Judge  Todd  eminently 
contributed,  as  well  in  the  State  conrt  aa  in  the 


Supreme  Court  of  the  United  Statee.  Hie  opln- 
iOQS  had  a  prevailing  influence  in  the  decisions 
of  the  State  anthomtee,  and  his  deeiaiona  on 


and  Trimble.  Be  was  cherished  with  peeuUar 
regard  by  bis  associates  in  the  State  and  na- 
tional tribunal!;  his  Judgment  and  aeqnaln- 
taneo  with  the  principles  of  the  laud  law  hav- 


ing, tn  one  inatanoe  la  particular  (the  Holland 
lAud  Company  of  Mew  York),  rescued  the  i^n- 
tatton  of  the  Supreme  Conrt  froai  the  effeeti  of 


..Coojff"' 


Mm 


I7  ail  of  tha  JodgM   would   kftva   pronoiuiMd 
•ffdavt  hiikdvlaa. 

lb.  Todd  entarad  upon  Uu  dntlas  of  judge 
of  tka  Supreme  Coort  at  the  age  of  fortj-two: 
the  aUtioB  nquired  an  experienced  bead  upon 
a  yoanger  man'i  ahouldara.  He  poeeesMd  at 
tkat  time  Um  abUitie*  to  aot  undw  the  ■jitem 
wUeh  made  tt  the  duty  of  tbe  judge  to  lit 
twice  a  tmt  la  the  three  weetera  Statee,  and 
wll*]  MHO  a  year  at  'Waahlngton ;  but  do  oon- 
-*"  -■  a  eODld  long  ■urriTe  under  the  operation 

-- iaeongraoiu  — ' —   '-'  "^-  '-' 

of  J^C*  Todd  wen 
of  Ua  offlca.    A  djrape 


Jud^  Todd'a  puaon  waa  flnelj  proportioned, 
aad  hn  (ace  a  model  of  beauty  and  intelligenoe. 
The  aowidiwea  of  hii  judgment,  the  dignitj  of 
hja  mannen,  and  the  probftj  of  hit  conduet, 
mada   him  the   eateeroed  aasoeiate  of   Shelby 

and  other  patflotie  etateamen  w 

early  annala  of  the  Statet  a*  * 


fapnbUe  in  tbe  wUden«a8  of  the  great  weat. 
Poatarity  will  long  Tenerato  tbe  name  of  a 
dtlaen  who,  among  euch  eontempoTarlea,  by  the 
fon*  of  hla  taleuta  and  the  Intanity  of  hie 
heart,  roaa  to  the  firat  oflbaa  of  hia  eonntry. 
"Vr.  Jnatloa  Todd  poaaaaaed  many  qnaUtiee 
ateiiaUy  fitted  for  the  proper  diaeharM  of 
judicial  fimetlona.  He  ha<r  uncommon  paUanea 
and  candor  in  iaveatigatlont  great  cJaamaaa 
and   Ba(aeity  of  Jndgmenti    '     — >-■--    •-_.. 

-"--' -  .. ediodeponde 

e  time 


vflaitam  of  tSe  law,  Hia  medeaty  imparted  a 
gmaa  to  am  tntegritj  and  eiagieneaa  of  heart, 
wUeh  woa  for  him  tbe  general  confldenee  of 
all  irto  know  hliL  He  waa  sot  ambltione  of 
inwirationa  opon  the  aettted  prindplaa  of  the 
law,  bat  waa  content  with  the  mora  nnoatanta- 
tMoa  charaotw  of  walking  in  the  trodden  paths 
of  larimmdenoa:  euper  antlquaa  vlaa  legia. 
Wnm  hw  dUDdent  and  retiring  bablta.  It  re- 
paired a  long  aoqualntance  wiU  him  Justly  to 
appraeiate  hii  juridical  aa  well  aa  hla  peraonal 
meriU.  Hie  leaning  was  of  a  uiefnl  and  aoltd 
eaat;  not,  perhapa,  aa  Tarioiu  or  as  eomprehen- 
riro  aa  that  of  aome  men,  but  scourate  and 
truaapamit,  and  applicable  to  the  daily  pur- 
paaea  of  the  btMineaa  of  human  life.  In  hia 
knowledge  of  tka  local  law  of  Kentiieky  W 
ltL.a«. 


waa  excelled  by  f«w,  and  Ut  brathran  diMr 
lai^ly  upon  hie  reeooreea  to  adminlatar  that 
law,  in  the  numerona  saaea  which  then  crowded 
tbe  docket  of  tbe  Supreme  Ooort  from  that  ]■• 
dieial  circuit.  What  he  did  not  know,  ha 
never  affected  to  poeaeas;  but  aednlooaly  aotig^ 
to  acquire.  He  waa  eontant  to  learn,  wlthont 
aaannung  to  doematin.  Hence  he  UntoMd  t« 
argumenta  for  Uia  purpoee  of  inatmetioa,  aad 
aeeuring  examination,  and  aot  merely  for  that 
of  connutlon,  or  debate.  Among  bta  aaao- 
dates  he  enjoyed  an  enviable  ra^iset,  wUdi 
was  constantly  increaaing  aa  he  became  mora 
famikiarly  known  to  tnam.  Hla  desth  waa 
deemed  by  them  a  great  public  calamity,  and 
In  the  memory  of  tboae  wno  aurrived  him,  hie 
name  haa  ever  been  cheriahed  with  a  warm  and 
eSeetlonate  remembrance. 

No  man  ever  clung  to  the  ConatltnUon  of  tUa 
Unitod  Statea  with  a  mora  atrong  and  reeolnta 
attachment.  And  In  the  grave  cases  which 
ware  agitated  In  the  Supreme  Court  of  the 
United  Statea  during  hU  Judldai  life,  he  atead- 
fastly  anpported  tbe  eooatltuUonal  doctrines 
which  Hr.  Chief  Justice  Marshall  promulgated. 
In  the  *name  of  tbe  ooort.  It  ia  to  hia  T'vUI 
honor,  and  it  ahonld  be  apoken,  that,  thou^ 
bred  in  a  dllTerent  political  school  from  that 
of  tbe  Chief  Juatlee,  he  never  failed  to  lost^ 
thoae  great  prinoiplea  of  eonatltntional  law  on 
which  the  aKurlty  of  the  Union  detMnda.  He 
never  gave  up  to  party  what  ba  thou^t  be- 
longed to  tbe  wmntry. 

nr  aome  yaara  before  hia  death  be  waa  aenal- 
hie  that  hla  health  waa  decllninr.  and  that  be 
mi^  aoon  leavo  the  bench,  to  whoae  troB 
bcoor  aad  support  he  had  been  so  long  and  •» 
lealoaaly  devoted.  To  one  of  his  brethren  who 
had  the  eatiafaetloa  of  poaaeaalng  hia  nnre- 
aerved  oonSdenoa,  ha  often  oommnnieated  Ua 


ity  and  forealght ;  and  the  event  fnlly  jus 
tbe  wisdom  of  hla  choioe.  Althon^  lb.  Jnatto 
Trimble  occnpied  Us  station  on  the  baneh  of 
the  Snpreme  Court  for  a  brief  period  only,  yet 
he  haa  left  tm  the  renorda  of  the  court  andoiing 
monumenta  of  taleata  and  '■""♦"j  fnlly  nda- 
quate  to  all  the  exiftenoiaa  of  tbe  jodkial  ofBaai. 
To  both  theae  diatingniahad  man,  under  an^ 
drcumatanoaa,  we  may  well  apply  tbe  towUng 
panegyric  of  the  poeti 
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TEB  DECISIONS 


Supreme  Court  of  the  United  States, 

AT 

JANUAET  TERM,  1889. 


I,  harlBc  >  wilt  ot  hmbtra  taelu  pMunloDcm  for    "i<l  HiotheT  in  th«  nkmes  of  Jamea  Brown  and 
e  waat  Salt  »t  a  lot  In  tba  eltj  of  Waablu ton,    Sarah  Jane  Brown,  hia  wif«. 


!■)    •OLEUSNT   WOODWARD,    Plaintiff   in  Mr.  Bicnt    In  a  writ  of  amr  u  cm  B.fn^ 

Error,  Bench  In  England,  amendment*  of  the  record 

T.  can  be  made  after  the  writ  JHued.    He  cited 

JAUBS  BBOWN,  and  Sarah  Jane,  HIa  Wife,  5  Burrow,  2730;  8  Strange,  WS. 

Defendant!  fa)  Enor.  "^^   court   ftUowed   the   imendment   to   be 

^  made  In  thia  court.    The  case,  aa  atated  bi  the 

lOatake  of  elerk  of  Orcnit  Court— pi»ct5ce—  opinion  of  the  court,  waa  aa  followa: 

kndlord  and  tenant-pleadfaig.  "An  action  of  ejectment  waa  commenced 
WJeie.  by  a  mlipririon  ot  the  eleik  of  tha  Clr-  bj  the  defendanta  bi  error  againat  the  plain- 
colt  Coort,  tba  jDdsment  In  a  caM  broncbt  ap  bf  a  tiffa,  to  recover  possesaion  of  the  eaatern  half 
S'<l«lJ^ron'^hS°Ha'^r'cMrt'3l'o'^  a^  °'  '*■'  ''«'»l»"^  «.  '»  »qu«re  numbered  848,  in 
■mtndDipnt  to  it  made  if  the  antrr  of  the  JbOe-  '^^  "^^J  <>'  Waahington.  Several  diatinet  de> 
mat,  wltboal  awaidlos  a  certiorari  to  tbt  cfrc^t  mise*  were  laid  in  tne  dectaration,  of  different 
f«^,  ™  i!LZ1rt?°^  SJ,'Sr»»,r11«,i!ll!^  «!S  "J't"  ""l  '«  different  perioda  o(  them. 
Sf  S?  cSJfrt'              of  .nor  (o  the  preinou.  tern  ,^^  ^^  ^^^^  ^^^.^  ^i;;  ,_^  ^^^  ^^^  ^,  j^^^ 

It  U  a  well  MUbltA*d  principle  of  law,  tbat  a  Stinger,  while  ahe  waa  single,  but  now  Sarah 

'^■ih.'ra.ssSi'SfifDSWJ.'ffiffi  •";•  »""•,";!."  °' ""  ?'?  ■'"°'"  """^ 

"  ot  babare  taelaa  posunloDcm  for  "id  another  in  the  names  of  J 

I  lot  In  tba  eltj  of  Waablnf  ton,  Sarah  Jane  Brown,  hla  wife. 

""■^-,^i't?£.'M:.'Ji,*.^  "The   general   iaaue   waa   p 

rbo  dalmad  to  be  tbe  ownara  ,    ^                                *-  S   ^       ■-, . 

1  tbt  pialntiOi  In  tb*  writ  Jt"7  touuA  a  general  verdict  of  guilt?. 

wtthoQt  andiority,  and  waa  "On  the  trial  tlie  plaintiffa  proved,  that  u 

"A-taiant  wbo  dl«dalni.  bl.  landlord-i  titu  la  not  ^  t^e  SHd  Not    18M    the  defendant  waa  th- 

Mtltled  to  notice  to  quit  and  deliver  ap  pnaataalnn.  tenant  ot  Sarah  Jane  Stinger,  who  intermarried 

In  an  action  of  alactmant,  tbe  du  of  tha  onater  with  the  plaintiff  Brown  in  the  fall  of  the  year 

Int  "tb.  toillS!*'^ :  «nd  It  la  auffldent  U  It  la  laid  1^35      ^hat  after  November,   1834,  he  refused 

Tha  epwlflc  date  Doder  a  vldelldt  li  not  necca-  to  paj  rent,  and  claimed  to  hold  poaacssion  of 

Ban  In  a  declaration  In  ^ectment.  and  mar  ba  re-  the    premiw*   aa   tenant    of   the  Bank   of    tha 

ftri'.i'  .■°'S."ssi;si'."ffi"Z'  sssr^  "■■"■«i  sut»  Th..  .1 ». ««.  th.  pr.™™. 

after  the  cntrr  under  the  aevaral  damlaea.  were  rented  to  the  defendant  the  said  Sarah 
Tht  rule  la  well  eatabtlabad.  that  when  tba  rifbt  Jane  waa  seised  and  poaaeated  of  the  same  in 
of  entrr  la  ij  onater  of  the  title  of  tbe  wife,  iha  >„  .:„„■.       i,,A   th.t    .hnut    th*   timn  nt   hii 
demise  ma;  be  laid  in  the  name  of  the  bnaband.  or  i«e-»"nple.     And  that  about   the   time  ol   his 
In  tbe  names  of  tba  husband  and  wU*.  refusal  to  paj  rent,  notice  waa  given  to  the  de- 
fendant to  quit:  and  alao  afterwarda,  in  Jaan- 
IN  error  to  the  Circuit  Court  of  the  United  arf,  1B36. 
Bt&tea   for  tba  Ooontj   of  Washington,   in  "Upon    this   evidence    the    plaintiffs    rested 
the  District  of  Columbia.  their  case,  and  the  defendant'!  counsel  moved 
Ur.    Brent,    for    the    defendants    in     error,  the  court  to  Instruct  the  jury  that  thej  were 
moved  for  a  writ  of  certiorari  to  the  cleric  of  not  entitled  to  recover  on  the  evidence;  which 
the  (Srcuit  Conrt  of  the  County  of  Washing-  injtruction  the  coort  refused  to  give,  and  the 
i^LT  the  allegation  of  a  diminution  of  the  defendant  excepted  to  this  opinion  of  the  court, 
ward  of  the  oimie  in  that  court.     The  elerk  „^j  ^he  defendant  proved  that  the  deputy- 
IM,  l)y  a  misprision,  made  an  error  In  not  en-  w  1   v  _j          _j.  .*  k.i.....  *..,'..  ...T.... 
t^g^e  j„4»ent' according  to  the  declara-  ^ Sm  "iXt^^^^^nLS??"  I^e' wrb':!f 
Mr.  Co».  for  the  pUintlff  In  error,  objected  ""  "^  J?*'  ^"*  "Jippoflag  'J"*  T^t  *»  ^  /<"  the 
to  tha    allowance  of  the   motion.      The    case  e^t  half,  ot  which  the  defendant  was  tn  poa- 
woe  np  to  the  last  term  of  thia  eourt,  and  it  is  WMion,  he   was   required   by   the  deputy.mar- 
nw  too  late  to  issue  the  certiorari  aaked  for.  ••>»l  to  aurrender  the  poaseesion  of  the  east  half 
I'l  The  error  cannot  be  •amended  without  an  o'  the   lot   to  the  agent  of  the  Bank   of  the 
ipplication  to  the  Circuit  Court  for  authority  United  States;  and  he  did  surrender  the  pos- 
it uke  the  amendment.     The  clerk  cannot,  seaalon  to  him,  and  the  defendant  agreed  to 
ibertlort,  aead  up  an  amended  record.  lioid  poeieation  under  the  bank.    But  the  eourt 
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Tb*  writ  of  error  waj  proaaeutM  faj  th*  de- 
fancbuit  in  the  Circnik  Court. 

The  cmae  waa  Brgued  by  Mr.  Coze  for  the 
plAistiS  In  error,  uid  b7  Uewn.  Brant  ftnd 
Bient  for  tlie  defendaiita. 

AMI 

the  court  on  the  flnt  bill  of  exception*. 
S*]  'let.  Whether  In  cmao  of  k  tenftnoj  from 
month  to  month,  where  the  tenuit  held  over 
after  the  expiration  of  the  tenancj,  and  con- 
tinued ao  to  hold  without  pajin^  rent  for  a 
period  of  fourteen  months,  the  notice  to  quit  at 
uu  expiration  of  the  eneuing  month  be  auf- 

£d.  Whether  luch  notice  ••  U  eet  forth  in  the 
bill  of  exeaptlona,  hj  an  agent  whoie  appoint- 
ment ie  merely  oral,  and  the  notice  verbal,  ii 
■ufQdent. 

On  the  leeond  bill  of  exception*,  the  plaln- 
tur*  counsel  objected  to  the  ruling  of  the  Cir- 
eoit  Court,  br  which  the  objection  of  the  de- 
fendant* in  that  court  to  evidence  offered  by 
tlie  plaintiil  wa*  refu*ed. 

Tne  defendant,  to  auatain  the  is*ue  on  hie 
Mut,  produced  a  competent  witoMs,  who  testi- 
fied that,  on  the  22d  daj  of  November,  1834, 
he,  aa  the  deputy -marebal  of  this  district,  went 
to  the  premiaea  mentioned  in  the  said  declara- 
tion, then  In  the  occupancy  of  the  said  defend- 
ant, with  a  writ  of  habere  facias  possesiionam 
rut  the  laid  defendant,  In  eompany  with  W. 
Corcoran,  the  went  of  tbe  Bank  of  the 
United  Statee,  named  as  the  Iissor  of  the  plain- 
tiff in  iftid  writ,  and  which  was  supposed  by 
the  taid  parties  to  comprehend,  but  did  not  in 
fact  comprehend,  the  premise*  mentioned  In 
the  declaration;  that  it  wa*  then  and  there  rep- 
resented to  the  defendant  by  the  *ald  agent  and 
the  nuushal,  that  the  lattor  bad  *uch  a  writ 
for  said  premlMS,  mod  the  said  defendant,  sup- 
'■  '    'oeuoha  writ  as  nprMonted,  toI- 

the  eald  bank,  who  indorsed  upon  the  said  writ 
■n  acknowledgment  of  the  delivery  of  the  po*- 
session  of  the  said  lot  and  premise*  therein  de- 
scribed to  hfan  a*  *uch  agent;  and  afterward*, 
on  the  *anM  day,  the  *ud  defendant  entered 
Into  an  agreement  to  hold  tbe  said  premises,  in 
the  declaration  mentioned,  as  the  tenant  of 
the  isJd  Bank  of  the  United  SUtesi  and  the 
defendant  then  offered  further  to  prove  that 
he,  the  said  defendant,  from  the  Z2d  Novem- 
ber, 1834,  held,  and  still  holds,  possession  of 
the  said  premises,  under  the  said  agreement 
last  named,  and  that  ths  said  Bank  of  the 
United  States  then  had,  and  now  has,  a  good 
and  lawful  legal  title  to  the  said  premises:  to 
the  adinission  of  the  said  teethnony,  so  offered 
to  be  given  as  aforesaid,  the  plaintiff,  by  hi* 
coiuwel,  objected,  and  the  oonrt  *nstaJned  the 
objection,  and  refined  to  permit  such  tsatimony 
t*  be  given. 

Hessr*.  Brent  and  Bient,  for  the  defendant* 
In  error,  contended: 

1,  That  the  po«*es*l(ni  of  the  nremlsei,  claim- 
ing to  hold  in  fee-simple,  by  the  plaintiffs,  is 


posing  it  to  be  . 

nntariiy  and  peaesably  nurendered    the    pos- 
session of  said  premises  to  the  said  agent  of 


IbjuTs 


shows  ths  possession  of  the  plainUlh  below, 
and  that  they  held  in  fee. 

fi.  Notice  to  quit  Is  not  necessary  whoi  the 
tenant  disclaims.    Catlin  v.  Waabbnm,  S  Ver- 


821;  Buller,  N.  P.  M;  1  Wheston's  Selwyn,  5BS; 
S  American  Comtnon  Iaw  'Osses,  43,  44;  8  1*4 
Peters,  4fl.  But  if,  In  a  case  like  thU,  notioe 
to  quit  is  necessary.  It  was  given. 

3.  The  defendant,  now  the  plaintiff  In  error, 
being  tenant,  could  not  dispute  the  title  of  hi* 
landlord.  Jackson  v.  ITLwid,  IS  John*.IS2;  3 
Johns.  £23,  KM;  Blight's  Lessee  v.  Rochester, 
E  Cond.Itep.S39;  Willison  v.Watkins,3  Peters, 
47;  S  American  Common  Law  Rep.  41,  42;  1 
Wheaton'i  Selwvn,  666,  6S7. 

4.  The  plaintiff  in  error  cannot,  by  a  con- 
strudtive  oiister  and  attornment,  set  up  an  ad- 
verse title;  and  if  he  could,  the  attornment, 
through  a  mistake,  1*  void.  Love  v.  Denni*,  I 
Harper's    S.    C.    Rep.    70;    1    Marshall,    S58;    6 


Peters,  43;  Wilkins  v.  Mayor  ft  Co.  S 
narns  ft  Johnson,  633;  I  Term.  Rep.  700;  ST. 
R.  14;  S  T.  R.  02;  2  Starkie  on  Evidence,  632. 

G.  The  Bsnk  of  ths  United  States  cannot  be 
received  In  this  cass  to  defend  the  title  of  ths 
tenant  to  the  plaintiff,  in  the  Circuit  Court. 
1  Chitty's  Plead.  134;  S  Com.  Dig.  S79,  682; 
4  Maule  ft  Selwyn,  S47. 

S.  The  demise  by  Brown  and  wife  Is  well 
Uid.    2  Chitty's  Plead-  878,  note  T. 

Mr.  Justice  H'Leui  delivered  tbe  opinion  of 
the  court,  after  stating  the  case: 

The  counsel  tor  the  plaintiff*  contend  that 
the  ruling  of  the  court  was  erroneous,  and  that 
tbe  declaration  is  essentially  defective. 

It  appears  from  the  bill  of  exceptions  that 
ths  plamtiff*  not  only  proved  title,  but  also 
that  the  defendant  entered  into  the  possession 
of  the  premises  under  their  title,  as  tenant. 
These  facts  behig  proved,  the  court  very  prop- 
erly refused  to  instruct  the  jury,  a*  stated  in 
the  first  bill  of  exceptions,  that  the  plaintiffs 
were  not  entitled  to  recover. 

And  there  is  no  doubt  that  the  court  proper- 
ly excluded  the  evidence  stated  in  the  second 
Mil  of  exceptions. 

The  writ  of  possession,  which  ts  admitted  to 
have  been  issued  in  pursuance  of  the  judgment, 
did  not  call  for  the  east  halt  of  the  lot,  of 
which  tbe  defendant  was  in  possession,  and  the 
marshal  bad  no  right  to  change  his  possession 
of  this  lot.  And  the  attornment  to  the  agent 
of  tbe  hank  wa*  voluntary,  and  without  au- 
thority. The  well  establiibed  principle,  there- 
fore, that  a  tenant  shall  not  be  permitted  to 
dispute   hla    landlord's   title,   excludes   the   de- 


tice  to  the  defendant  cannot  be  sustained.  He 
had  disclaimed  bis  landlord's  title  and  attorned 
to  tbe  bank.  Under  such  efrcumstances  be 
wa*  not  entitled  to  notice.  3  Peters,  4B;  1 
Wheat  Selwyn,  686.  But  If  notice  to  quit  had 
been  neeesaary,  It  wa*  given;  and,  as  appears 
from  the  Wll  of  exceptions,  all  objection  to  its 
"BufBeieney  and  legality"  was  waived  by  the 
defendant. 


iyGoOI^4^«  >»■ 


1IM                          WHRina  R  Au  T.  The  Bakk  or  tbe  UniTBt  8uti>.  .  4 

Tb«  4«cUrmtIoii.  It  ti  ln«iit«d,  b  defective  in  Mil  whleb  icek*  to  liiTe  all«(«d  trror*  rariitd  (at 

.•I  ~„»i  p.rii™i.r.  ^b.i  lb,  fc.i~i «.  :s  g.ffi,'S';?.,s.'!f."i,.i',;as;  KrsS2s 

iBmiui«t«nt,  *Dd  that  tha  ouatei  is  alleged  two  of  mtt  ot  tbe  pattiM,  la  cetUlolT  a  bill  ot  ktIcw: 

VWU«  before  the  laat  demiM.  to  coDtradlaticctton  to  a  bltl  In  tbe  nitare  at  a  Mil 

Oa  the  part  of  tbe  plaintiff  it  i*  Intlnrated.  Sj^il^i  of '?b."5I<:?Si'  '"'""  """  ''"''«"•• 

th*t  aa  the  eaa«  la  I>rouKht  up  on  bllla  of  ex-  An  aiiclDal  blJl,  In  tbenatore  ot  a  bill  of  review, 

eeptiona,  the  defecta  in  the  declaration  are  not  brinn  forwanl  tbe  IptenaU  alTTCted  to  tbe  dMra^ 

before  the  court  for  eooilderation.    The  aaafgn-  ;!i|^?|V(i*5.'"  *^'*  "•  """^  *°  "'""'  •* 

meot  of  error*  ia  not  limited  to  tha  bills  of  ex-  in  EiulaDdi  tbe  decree  alwari  rtcllca  the  nib- 

eeptiona,  but   may  embraea  ■»¥    arron   which  "taoee  of  tba  bm  and  aaawer,  and  tAe  pjeadlnp. 

•nuar  An  tha  f.Xa  «/  til.  F^«i»l  ■"■•  »■■"  tb*  facta  OB  wbicb  the  Boort  touDda  Ita  8e- 

'^iC".""   J      .      .      .  .  .1*"^™'     V              J  '"*•     Bnt  tn  Aoierica,  tbe  deem  do«  not  otflJ- 

The  laat  demice  ii  atated  to  hare  been  made  urllT,  tcdta  tbeae,  aod.  aeDerallr.  not  tbe  facU  m 

la    eighteen    hundred    and    thirty-aix,   and    the  wtijeb  tbe  decree  la  (oonfed.    Bat  wltt  na,  the  Mil 

1°  _i,  I    tn _i.i,._  _(  _i.i.i.  ...'J   _.w  and  anaver.  and  otlier  pleadlnn,  tofether  with  the 

onaUr  alleged,  "by   Tlrttie  of  which  said  aev  ^^^  cooltltate  what  U  pjrSi»r7  coialdered  aa 

era]  demiaea,  tbe  aald  Richard  entered  into  all  the  record. 

and  aingular  the  premiwa  aforeeaid,  with  the  The  bin  of  rcTlew  mnit  be  tonnded  oo  wme  «^ 

^— ._*          ^1.    tu     _.,-t«    k.in,.»t-«     .n,4    w.*  "r   apparent    opon    tbe    bill,    anewer.    and    otber 

apportenance*    thereunto    balonglM,    and    waa  -i^aiiS,  and  dMt«t;  and  a  partj  ia  not  at  Ubarty 

theriof  poaaeeaed;  and  tbe  aald  Kiehard  being  Eo  go  Into  the  cTideoce  at  large  !□  order  lo  eiiab- 

ao  thereof  poaaeaaed,  the  aaid  Jolin  Doa  after-  "!£•"  »^J:«''™,  '?>,"' ^^Tl  u."^  "JJS^.SE 

warda,  to  WitTon  tha  twenty-fourth  daT  of  J^tSfiS&iSSL.""  """^  «»  "•  "™  d«ioctio». 

NoTcmbar,  in  the  year  of  our  Lord  one  then-  No  part?  to  a  decree  can,  bjt  tbe  leneral  prlnel- 

^  ijhi  hunirrf  «,d  ihwj.t.™,  irith  ,^  ar««rtS:SiS.'.7h~Ui'SrtS5">S'«'! 

and  arma,    etc.                                        .        „       .  whatever  maj  bave  beeo  hi*  rlEhte  to  laalat  on  the 

Tha  day  of  tba  onater  need  not  ba  alleged,  error  at  tba  orlflnal  hearlDt,  or  on  an  appeaL 

and  it  U  .ufflcient  if  laid  after  the  demita.    8  _A  *«««  J'  '^\!l^\!^  ^£.M''^!l^Ei,^'\^''al 

r^  'u.    ruv«     T  -nn.     A     >    o  i_  — _    EMI  Balc.  are  to  be  conaldered  aa  tba  Dnal  aecrae  in  laa 

Chitt.  831 1  I  Wheaton'a  Selwyn,  600.  ,^^  „[  .  t^art  ot  mnltr :  and  tbe  piweedlnn  on 

In    thie    declaration    it    la    averred   that   the  tbe  decree  are  a  mode  of  eoforcfnt  tbe  rlcbta  of  the 

pw..ij  ,.torf  ™rf„  ih.  ..Id  ....»i  d..i™  ;^';a  .sl.'s  £^&'J'i,".iS  *»;■•  ^ 

and    being    in    poaaeaaiou,   the    aaid    John    Doe  „(  \^,  eoutroversr.    If  a  eale  1>  made  after  ai 


ana    neing    in    poaaeaaion,   (no    aaia    tianu    iwe  „(  i],,  eoutroversr.    If  a  eale  1>  made  after  aacb  a 

afterwards,  to  wit,  on,  eto.     Tbe  apedSc  date  decree,  tba  defendant  not  bavlni  appealed  ax  be  bad 

under  a  videlicit  waa  unneceaeary,  and  may  be  f.'^'J?  *giS;i*' ''^j;„^H3P^^'"'Sil^ 

.    ,                              zi      tB  '     *i_ '-«  be  overthrown  or  lavailoatea  area  by  a  reveraai 

rejected  aa  aurpluaage,  it  euffieiently  appearing  „(  th,  decrea 

on  tbe  face  of  the  declaration  that  tbe  outter  After  a  decree  of  foreclosure  of  a  mortnse  and 

There   is   no  repugnancy  In   tbe  aaveral   do-  proceedlnsa  aaalnal  the  hein  ot  tbe  deoeaaed  party 

mise*  laid:   ona,  in  the  name  of  Jane  Stinger,  before  a  aale  of  tha  propar^  can  be  toada 
waa  before  the  marriage,  and  the  last  deinise 

being  aubaequent  to  the  marriage,  it  ia  well  .  ppbaL  fram  the  QrciUt  Court  of  the  Untt- 

laid  in  the  nauea  of  the  huaband  and  wlfa  Tbe  ^     ,4  SUtea  for  the  DUtrict  of  Kentucky. 

rate  ia  well  establiahad,  that  where  the  n^ht  7^  caae,  aa  aUted  In  tha  opinion  of  tba 

of  entry  ia  by  virtue  M  the  title  of  the  wife,  i-^urt,  was  aa  followai 

tha  demiae  may  ha  laid  In  the  name  of  the  bus  "xbia  is  the  oase  of  a  bin.  purporting  to 

band,  or  In  the  names  of  both  huaband  and  ^e  ^  bill  of  review.    Tha  aubatantial  facta,  aa 

wifa.    2  ChitL  878.  tbey  appear  on  the  record,  are  as  follow*:  Oa- 

It  ia  not  perceived  how  the  demises  as  laid  briei  J.  Johnson,  being  tba  owner  in  remainder 

In  thia  declaration,  can  prejudice  the  rights  ot  of  1  five  acre  lot.  No.  B,  in  Louisville,  Kentucky, 

tha  defendant  In  an  action  tor  the  mesne  prof-  of  which  hb  mother,  Enllald  Johnson,  was  taa- 

ita.    Tbey  will  enable  the  lessor  of  the  plain-  w,t  for  life,  under  the  will  of  his  father,  and 

tiff  to  recover  the  proflU  from  the  tlaietbede-  being  alao  the  owner  In  fee  by  another  title  of 

feadant  tefusad  to  pay  tha  rent,  and  thia  be  is  another  piaoe  of  land  adjoining  the  five  act* 

euUtlad  to.     Upon  tha  whole,  we  think  there  jot,  a  part  of  tha  alip  No.  2,  on  tha  18th  day  of 

ia  BO  error  in  the  proceedings  of  tbe  Circuit  November,  A.  D.  181B,  conveyed  the  same  ia 

Court,  and  tbe  Judgmeot  Is  therefore  afflrmad  mortgage  to  James  D.  Breekenrldga,  to  secuta 

with  ooata.  the  latter  for  hi*  Indoiaements  of  three  certain 

note*  of  Johnson  to  Rugglea  Whiting,  aacb  for 

—^-^  four  thousand  dollars,  and  for  any  other  note* 

and  contracts  which  Breekenridga  should  thera- 

••]    •PAULINA  8.  WHTTINO.  and  Helen  B.  tl'%^'°r!'?;f^~""\^P*' "  '^^iJ?  "« 

Whiting,  heirs  at  Uw  of  Rugglea  Whiting,  '^"f"  "'•'"''^;,^','?7*^- ™  *S"  "J"  »J 

deceaaeS,  James  RlchardMm.  aj^nlatrator  S  "^  ^"K^*.  \p-  *<»>.   ■'???««.  "Jl?"?*?'  U 

'        sa  WhBing,  and  Enfleld  Joluuoa,  and  ?>"J8«V  "  "?  '^r-  *»«™8  fj^obted  U  \b» 

jl  J.  Jahna^,  Appellanta,  ^"^ ''j*''-  ^l"^j^**!..'".w.^  "^  "/ .f*" 

"  thousand  nme  hundred  and  thirty-one  dolUia 

„..™.  __  „,^  ,.,.,   _„  and    thirty-seven    cant*,    arrangement*    wwa 

THK  BANK  OP  THE  UNITED  STATES.  m^de  between  them  and   Wbitmg,  by   whieh 

..._._  Wliiting  aaaumed  the  payment  of  tha  *ame 
debt  and  gave  hia  note  therefor,  to  tha  bank 
acoordinglyi  and  as  security  for  the  due  pay- 

. „ Nora.— Aa  to  bill  ot  tsvlaw — see  note  to  8  L.  ed. 

*(  Ike  United  States,  In  chancery  oaea,  an  original  U.  B.  801. 

inm  la  to  be  deemed  recorded  and  enrolled,  as  ot  Blcbt  to  malntala  Mil  ot  review  ae  depeadest 

th*  Hm  la  which  tb*  Anal  daeres  was  passed.    A  span  Intaieat— aaa  nota  to  88  UB^*.  880. 


Digitized  b,  Cookie   ' 


f  SunzicB  OoDBT  or 

mtat  tkenof,  Joknaon  and  bla  mother,  Bnfleld 
Johoson,  Br«ekenridge  ■nd  WUting,  or  the 
•kme  dey,  executed  m  mortgage  of  the  fiT«  ten 
lot  and  slip  of  luid  aboTe  mentioned  to  the 
'Bank  of  the  United  Btatee,  reeiting,  among 
other  thingi,  the  foregoing  arntngement.  The 
condition  of  the  mortgage,  among  other  thing*, 
iUted,  that  It  waa  agreed  by  the  putiei,  that 
•Iter  the  latiifKctioa  of  the  t^  demanda  due 
b^  Whiting  to  the  hank,  and  hj  Gahriel  J. 
Johnaon  to  Whiting,  the  estate  or  the  neidue 
thereof,  or  any  eurplu*  in  monej,  bj  the  hU 
thereof,  ehould  be  paid  or  eonTeyed  to  Bnfleld 
Johneou,  or  her  aaaigne.  The  mortgage  alio 
eontalned   a   ■tipulatmn   tor  the  *a^   of   the 

rmleee,  to  meet  the  parment  of  the  debt  due 
the  bank.  In  Aprif,  1823.  the  debt  due  and 
thue  aeeurad  to  the  bank  remaining  unpaid,  a 
bill  for  a  forecloeure  and  tale  was  Drought  by 
the  bank.  In  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky;  and  to 
that  bill  Gabriel  J.  JohneoD,  Enfield  Johnaon, 
and  Whiting  ware  made  partlee.  But  Brecken- 
rldga  waa  not  made  a  j^itj.  At  the  Novem- 
ber Term  of  the  Circuit  Court,  A.  D.  1828,  a 
decree  of  forecloeure  of  all  the  equity  or  right 
t)l  reaumption  of  the  defendant*  in  the  mort- 
gaged pruniaea,  was  pasiedj  and  a  further  de- 
aree,  that  thepremisea  ahcuild  b«  aold  by  com- 
niwionen.  The  aale  took  place  accordingly; 
the  bank  became  the  purchaaeri,  and  the  lale 
waa  confirmed  by  the  Circuit  Court,  at  May 
Term,  18Z7.  In  tbe  IntermedJate  time  between 
the  original  decree  of  forecloeure  and  tbe  eale. 
Tic,  on  the  S«th  of  Pehntary,  1827,  Whiting 
died  In  UaMachnaetta,  leaving  the  plalntiflfa  in 
the  preient  bill,  Paulina  Whiting,  and  Helen  B. 
Whiting,  and  one  L.  R.  Whiting  (linee  dead 
without  iaaue)  hii  children  and  nebi-at-law — 
who  were  then  infanta  under  age;  and  tbe 
youngeat,  Helen,  did  not  come  of  age  until  1831. 
The  present  bill  ia  brought  by  Paulina  Whit- 
ing and  Helen  B.  Whiting,  by  James  Richard 
•on,  administrator  of  Rugglea  Whiting,  and  by 
Qabriel  J.  Johnson,  ana  Enfield  Johnaon, 
against  tbe  Bank  of  the  United  States;  and 
after  stating  the  proceedings  in  the  original 
suit  upon  the  mortgage,  and  that  the  sale  was 
made  at  a  great  sacrifice  of  the  property,  it 
relies  on  the  following  grounds  of  error  in  the 
proceeding,  decree  and  aale  in  the  original  suit: 
1.  That  it  was  irregular  and  erroneous  to  enter- 
tain the  bill,  and  pronounce  the  decree  (or  fore- 
eloaure  and  sale,  without  Breckenridge  being 
de  a  party  defendant.  2.  That  it  waa  irreg- 
r  and  eironeoua  to  sell  the  property  moix- 
the 


to  sell  the  property  moix- 
rait  agalnat 
Whiting,    a.  That  it  i 
ipreaaivo  to   aell   in  the   mant 
'Ice  at  which  the  aale  took  pit 


gaged  without  a  revival  of  the  suit  agal 
hejn  of  Whiting,    a.  That  it  waa  uniust 
oppreaaivo  to   sell   in  the   manner  ano  at 


'  The  answer  of  tbe  bank  denies  all  equity  in 
the  plaintUfa.  and  insists  that  the  decree  and 
•ale  were  fair  and  just.  It  also  denies  that 
a*]  'Whiting  and  Breckenridge  bad  any  title 
to  the  property,  and  Insists  that  they  joined 
In  the  mortgage  merely  to  complete  the  ar- 
rangements made  between  Johnson  and  them- 
■elvea.  It  also  denies  that  the  death  of  Wbit- 
bg  was  known  at  the  time  of  the  sale.  It 
state*  that  the  jproperty  was,  after  the  pur- 
ehaae  by  the  bank,  improved,  and  parts  thereof 
sold  to  bona  fide  purenasers,  for  valuable  eon- 
■Iderations;    and  by   reason   of  the   improva- 


B  Umm  Staii 
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the  grounds  so  aold  are  now  among  the  most 
beautiful  and  densely  built  parts  of  the  city. 
Tbe  answer  also  states  that  Whiting  died  In- 
solvent and  deeply  indebted  to  the  bank,  by  cer- 
tain other  Judgment*  and  notes." 

The  ea**  wa*  argued  by  llr.  Vndcrwood,  at 
the  bar,  and  by  a  printed  aignusnt  sufamlttad 
by  Ur.  LoTsriDg  (or  the  appellaBts;  and  by  Ur. 
Serjeant  for  the  appellees. 

For  the  appellanta,  Paulina  and  Helen  Whit- 
ing, it  was  contended,  they  have  an  evident  In- 
tarest  in  the  land.  Being  all  infanU  at  the 
death  of  their  father.  In  February,  and  at  th* 


ri^U  being  Joint,  the  dl 
bilities  must  be  removed  before  tbe  statute  can 
run.  In  England  the  limitation  to  bills  o(  re- 
view is  twenty  years,  and  by  tha  law  of  the 
United  States  five  years,  on  writs  of  etron 
which  furnishes  the  criterion  in  this  ease.  Act 
of  tbe  Legislature  of  Kentucky  of  181S.  Usy 
v.  Harsh,  8  Utt.  Rep.  148. 

The  interest  of  Whiting  In  tbe  land  was  alsv 
certain  and  evident,  and  material.  The  title  to 
the  bank  was  his  only  seenrity  for  a  part,  at 
least,  of  his  large  demand,  and  the  only  con- 
sideration for  bis  assumption  of  the  debts  of 
Johnson  to  the  bank.  The  hopeless  insolvency 
of  Johnson  rendered  the  security  of  tbe  land 
the  only  means  of  indemnity  for  his  responsi- 
bility for  the  debt  of  ten  thousand  dollars—the 
bank  held  the  property  as  a  trustee  for  hia 

The  proceeding  In  the  original  cause  was  to 
be  regulated  by  the  laws  of  Kentucky;  and  aa 
Breckenridge  bad  an  intereet  in  the  property, 
Ke  should  nave  been  made  a  party.  The  rec- 
ord shows  the  existence  of  tbia  Interest,  and  he 
has  been  deprived  of  It  by  the  decree  of  the 
court;  and  jtt  no  notice  of  the  proceedings  ba* 
been  given  to  him. 

By  the  laws  of  Kentucky  the  assignee  of  a 
promissoTT  note  i*  liable  to  the  assignor,  if  due 
diligence  oas  not  been  used  to  eollect  the  note; 
and  Breckenridge  waa  the  indorser  of  notes 
given  for  a  steamboat.  Whiting  had  proceed- 
ed on  the  not«a  against  Johnson,  and  bad  ob- 
tained Judgment  against  Johnson.  He  then 
made  an  agreement  to  discharge  Johnson,  hold- 
ing Breckenridge  liable  on  his  indorsements. 
The  mortgage  was  the  means  of  indemnity  to 
Breckenridge,  and  for  this  reason  he  was  a 
necessary  party  in  tbe  proceedings  to  foreclose. 
Any  balance  which  should  remain  after  paying 
the  debt  to  tbe  bank,  would  have  been  applied 
for  the  relief  o(  Breckenridge,  on  the  notes  of 
Johnson.  Horrett  v.  Western,  'i  Vem.  [*t 
663;  Haines  v.  Beaeh,  S  Jobna  Ch.  Sep.  4M{ 
4  Ch.  Rep.  60S;  Enswoith  v.  Lambert,  8  Ch. 
Rep.  460;  i  Cond.  Bep.  B.  OL  U.  S.  IH;  Cabt- 
well  V.  Taggart,  4  Peters,  190;  Hayo  v.  Tomp> 
kins,  6  Hun.  G20. 

The  sale  of  the  property  after  the  decree  of 
foreclosure  waa  Irregular,  without  reviving  the 
proceedings  against  the  representatives  of 
Whiting.  Hia  death  before  the  aate  made  it  aa 
necessary  to  make  his  heirs  and  representativea 
parties,  as  It  was  originally  necessary  to  make 
Whiting  a  party.  If  it  is  said  that  there  waa 
a  right  to  sell  under  a  levy  made  before  the 
Prten  It. 
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fcntli  of  tht  defmdaiiti  a  nnmbar  of  muthon- 
Um  aiuUin  tli«  contrmry  positkin. 

The  pthTtj  defenduit  luu  a  right  to  mme  in 
Utor  a  ule  mnd  objeck  to  It,  If  ADTtbing  In 
tlw  proeeedinga  luw  been  Irregular  or  illegal. 
If  tlia  return  to  tlie  order  of  sale  had  atated 
tlwt  kll  the  partlea  were  dead,  would  the  court 
hava  conflnoed  the  salet  Bj  the  law*  of  Sen- 
tneky  the  defendant  baa  a  right  to  point  out 
what  pan  of  the  eatate  may  be  eold  under  an 
order  of  tale.  The  neccaaity  of  the  presence  of 
tb«  defendant  at  the  sale  ia  therefore  apparent. 
Both  Breclcenridge  and  Whiting  were  dead  at 
the  tinae  of  the  tale,  and  yet  the  aale  wa«  con- 
ftnned.  The  decree  eonSnnlDg  the  sale  ahould 
therefore  be  opened,  and  the  partita  now  before 
the  eowt  abould  be  allowed  to  come  in  and 
radaem.  Allen  t.  Belcher  et  at.  S  Hen.  k  Mun. 
SW;  alM  Uaettey  v.  Bell,  2  Mun.  ti23;'LoVeU  t. 
Dana,  2  Mun.  387;  Forman  t.  Hunt,  Ibid.  622. 

The  Intereat  in  the  eomplainanta  la  anffiaient 
for  a  bill  of  review.  4  John  J.  Marahall't  Ke- 
porta,  BOO.  Thia  eaae  thowa  that  a  bill  of  re- 
view will  lie  in  auch  a  matter  aa  that  now  pre- 
••Bted  to  the  court. 

Thia  eaae  will  be  decided  by  the  caaee  which 
haTe  been  decided  in  the  courta  of  Kentucky. 
Jo  Kentueky,  billa  of  review  are  allowed  for 
•rrora  on  the  face  of  the  record,  and  not  In 
eaae*  where  the  error  ia  in  the  decree  only.  In 
Kentucky,  a  bill  of  review  Ilea  for  any  error  In 
the  proeeedinga  in  the  case.  There  the  decree 
doea  not,  aa  in  England,  let  forth  the  whole 
matter  In  the  eauae;  and  to  deny  a  bill  of  re- 
view OB  the  principlea  which  apply  to  the  caaea 
in  the  Court  of  Chancery  in  England,  would  be 
to  deny  it  altogether. 

If  thu  ia  the  law,  and  it  will  not  ba  denied, 
the  record  eihibita  anoh  errora  aa  may  ba 
biouriit  before  the  eourt  by  a  bill  of  iwriew. 
Braelienridge  waa  a  neceaaary  party.  He  had 
a  deep  interaat  In  the  proceeding  agalnat  the 
land. 

No  axeeptlon  will  lie  to  the  bill  on  the  ground 
of  Um  Interferenoe  of  the  atatute  of  llmitationa. 
It  waa  Bled  within  live  yeara  after  the  tale,  and 
tka  tarmiaatioa  of  the  minority  of  the  children 
of  Wblting.     The  law  o(  the  United  SUtea 


dtad  fo  whleh  a  bill  of  review  baa  been  aua- 
taiaed,  principally  Bke  that  now  before  the 
eowrt;  yet  it  la  claimed  that  In  auch  a  eaae  a 
writ  of  error  wonld  lie  if  the  proeeedinga  had 
baaa  at  law;  and  the  bQl  of  review  in  a  eban- 
eai7  eaaa  la  analogona  to  a  writ  of  error  In  a  eaae 
at  law.  The  argument  for  the  appelleea  ia, 
l<*]that  if  in  the  eourae  of  the  prooMdinga  to 
lall  the  property,  exceptiona  were  not  taken  to 
their  regnlarity,  they  cannot  now  be  taken  no- 
tice of  by  a  bUl  of  nriew.  Yet  write  of  error 
are  maintained  in  aulta  on  the  ground  of  want 
of  partlea.  The  practice  la  to  tend  back  the 
proeeedinga,  and  allow  amendmenta  to  ba  made 
which  wiU  bring  the  merita  of  the  eaae  for- 
ward. Thia  ia  a  almilar  eaae.  0  John  J.  Mar- 
a^ira  Rep.  \VI. 

The  hein  may  come  in  and  ahow  tbey  were 
■ot  partiea  to  the  aale,  and  may  examine 
the  manner  in  which  it  waa  conducted.  Tbia 
la  eoaential  to  the  proeeedinga  in  the  eaae. 

It  la  aald  that  the  decree  ia  final  on  tb«  order 
of  foreeloawa  ^  tha  nortgagai  bat  thia  ia  er- 


roneoua.  The  proceeding!  In  the  eaae  are  not 
final  until  the  property  ia  told,  and  the  pro- 
eeedinga of  aale  confirmed  by  the  court.  The 
equity  of  redemption  continuea  until  the  aale 


favor,  in   proeeedinga  on  a  mortgage,  cannot 


gageor.  Suppoae  part  of  the  eatate  aold  and 
the  mortgage  latisfled;  doea  not  the  reaidue  be- 
long to  the  mort^ageorT  Thia  ahowa  a  con- 
tinuing intereat  m  the  property  mortgaged, 
until  tna  proeeedinga  of  aale  are  completed. 

Mr.  Sergeant,  for  the  appelleea: 

The  obieetiona  by  the  appellanta  are  to  the 
aale  of  the  property.  The  first  matter  to  be 
noticed  ia,  that  the  intereita  of  the  land  aold 
under  the  decree  of  foredoture,  have  etaentlal- 
ly  changed.  The  property  baa  been  told  with- 
out warranty,  and  large  and  expentive  build- 
, —  .. —  ^ ._u u     Yhit  it  aUted 


I  bill,  and  in  the  agreed 


to  the  complainant'e 
atatement  of  facta. 

-It  la  admitted  that  the  bank  pulled  down  a 
plain  brick  dwelling-houae,  aa  appeara  In  aaid 
will.  No.  8,  on  aaid  W  where  Fifth  Croaa  atreet, 
if  extended,  would  run  and  extend  aaid  atreet 
to  Walnut  atreet,  and  tbey  aold,  aa  atated  in 
tbe  anawer,  to  different  peraona,  and  the  im- 
provementa  atated  ot  the  Roman  Catholic 
church  and  other*,  extenalon  of  the  atreet  and 
other  improvementt  have  been  made  and  put 
upon  tbe  ground,  and  that  the  peraona  named 
are  living  on  the  lot  aforeaaid.' 

All  theae  peraona  have  expended  large  aumt 
in  the  improvement  of  tbe  property,  and  the 
question  before  the  court  It,  whether  all  that 
waa  done  In  1827  ahall  be  undone,  and  the  par- 
tiet  be  permitted  to  come  in  and  redeem.  Tbta 
ia  what  it  Baked.  It  ia  not  the  eourae  of  a 
oourt  of  equity,  on  a  bill  of  review,  to  bring 
Into  review  what  baa  been  decided.  If  auch  a 
bill  were  allowed,  it  would  be  In  the  nature  of 
an  answer,  and  bring  again  into  controveray  all 
that  had  been  paaaed  upon  by  the  court.  Tbe 
raa  adjudicata  ia  in  equity  aa  at  law.  The 
rule  mnat  be  the  tame. 

There  are  blUa  of  review  In  the  nature  of 
original  bllla,  aa  whtti  *a  peraon  bat  not  [*11 
been  made  a  party  to  the  original  proeeed- 
inga, and  may  be  affected  by  them.  Mr.  Breck- 
enridge  might  In  thia  eaae  have  oome  in,  U 
he  had  been  injured. 

There  are  two  other  descriptions  of  bllla  of 
review  In  En^and.  1.  A  bill  filed  after  the 
Miginal  bill  baa  been  enrolled,  or  there  haa 
be»  a  final  decree.  2.  A  bill  filed  when  tbe 
decree  haa  not  been  made,  and  before  enroll- 

The  error  must  be  apparent  on  tba  fnee  of  tbe 
decree,  and  the  court  cannot  go  into  the  evi- 
dence In  the  original  proeeedinga.  Story's 
Equity,  SS4i  Lord  BIdon  In  Perry  v.  Phllipa, 


Gilbert,  I 


IM;  Slingaby  v.  Hale,  1  Chan.  Caa.  122.  And 
none  but  thoae  who  have  an  intereat  in  the 
proeeedinga  can  maintain  aneh  a  bllli  aor  wi- 
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Simnnt  Coubt  or  tbi  OmnD  firATBs. 


leN  thej  itilTBr  from  the  iMuilculKr  error  m- 
■ipied,  or  pointed  out  In  the  decree.  Webh  v. 
fSa,  3  Faige,  36S;  Mitford  (bf  Jerem7),  206. 
Other  peraona  in  intereit,  and  privies  in  title  or 
Mtate,  who  ue  aggrieved  by  the  decree,  may 
kftve  an  original  Wt  In  the  nature  of  a  bill 
of  review,  ao  tar  aa  their  own  interests  are 
eoncerned.    Wyatt,  98,  100;  Mitford,  92. 

Oppartunltiea,  during  the  proceedings  on  ■ 
bill  In  ehancery,  to  interpose  and  correct  errors, 
ua  alwaji  afTorded,  ai  bj  demurrer  or  bj  pleai 
when  proper  parties  mav  be  introduced.  16 
Ves.  326;  Hitford,  180;  Cowper,  186;  3  Paige, 
B2I;  2  Paige,  £61.  The  court  will  then  decide 
IM  the  matters  presented,  and  if  neceuary  there 
tn«7  be  ko  amended  bill,  or  a  supplemental  bill. 
But  aneh  »  deciaion  would  not  be  an  error  in 
tbe  decree  t«  entitle  to  a  bill  of  review.  Thia 
la  much  stronger  where  a  p^rty  haa  been  omit' 
ted  and  does  not  ooniplain;  as  in  the  caae  be- 
fore tbe  eourt,  in  which  Breclcenridge  Is  not  a 
party. 

But  In  addition  to  all  these  matters.  Whiting 
bad  not  a  title  to  the  property,  or  anj  Intereit 
In  It.  It  had  never  been  his,  and  the  proceed- 
ing to  foreclose  against  him,  devested  every 
equitable  claim  he  could  set  up.  The  decree  of 
foreclosure  was  in  the  lifetime  of  Whiting, 
barring  him  and  his  heira,  and  the  statute  of 
limitations  began  to  run  from  the  time  of  the 
decree.  An  execution  levied  does  not  stop  by 
tbe  death  of  the  party.  The  sale  did  not  re- 
quire, as  a  prerequisite  to  its  proceeding  and 
completion,  that  tne  heirs  should  be  brought  in. 

Fwally.  The  bill  of  review  is  barred  by 
length  of  time.  Elmendorf  v.  Taylor,  10 
WMat.  160.  More  than  Ave  years  have  elapsed 
from  tbe  daeree  to  the  flling  of  tbe  hill  of  re- 
view. The  statute,  as  has  been  said,  began 
to  nu  Its  course  in  the  life  of  Whiting;  and 
K  was  not  stopped  by  diaabllitiea  oconmng  on 
Us  death. 

Ur.  Justice  Story  delivered  tbe  opinion  of 
tbe  court: 

This  la  the  ease  of  a  bill,  puiporting  to  be  a 
Ull  of  review.  The  sulMtautial  facts,  as  they 
appear  on  the  record,  are  as  follows:  Gabriel 
J.  Johnson  being  the  owner  in  remainder  of  a 
11*]  five  acre  lot,  *No.  9,  in  LouiBville,  Ken- 
tucky, of  which  his  mother,  Enfield  Johnson, 
was  tenant  for  life,  under  tbe  will  of  his  fa- 
ther, and  being  also  tbe  owner  in  fee,  by  an- 
other title,  of  another  piaca  of  land  adjoining 


I  mortgage  to  James  D.  Brecken- 
ridge,  to  secure  the  latter  for  hia  indorsements 
of  thiee  certain  notes  of  Johnson  to  Ruggles 
Whiting,  each  for  four  thousand  dollars,  and 
for  any  other  note*  and  eontracts  which  Breck- 
•nridge   should   thereafter   make,   execute,   ae- 

3 it,  or  indone,  for  the  benefit  of  Johnson, 
terwarda,  on  the  9th  day  of  August,  A.  U. 
1820,  Johnson,  and  Breckenridge,  as  his  surety, 
being  Indebted  to  the  Bank  of  the  United 
States  In  the  sum  of  nine  thousand  nine  hun- 
dred and  thirty-one  dollars  and  tbirty-seiren 
oents,  arrangements  were  made  between  them 
and  Whiting,  by  which  Whiting  assumed  the 
Myment  of  the  same  debt,  and  gave  his  note 
ikenfor  to  tbe  bank  aeeordingly;  and  aa  ae- 


curity  for  the  due  payment  ther , 

and  his  mothsr,  Enfield  Johnson,  Brackenridge, 
and  Whiting,  on  the  same  day  executed  a  mvt- 
gage  of  the  five  acre  loC  And  slip  of  land  abora 
mentioned,  to  the  Bank  of  the  United  States, 
reciting,  among  other  things,  the  foregoing  ar- 
rangement. 

The  condition  of  the  mortgage,  among  otbai 
things,  stated,  that  it  was  agreed  by  the  par- 
ties, that  after  tbe  satisfaction  of  the  said  de- 
mands due  by  Whitingto  the  bank,  and  by 
Gabriel  J.  Johnson  to  Whiting,  the  esUte,  or 
the  residue  thereof,  or  sny  surplus,  if  money, 
by  the  sale  thereof,  should  be  paid  or  conveyed 
to  Enfield  Johnson  or  her  assigns.  The  mort- 
gage  also  contained  a  stipulation  for  the  sale 
of  the  premises,  to  meet  the  payment  of  tbe 
debt  due  to  the  bank.  In  April,  1823,  tbe 
debt  due  and  thus  secured  to  tbe  bank  remain- 
ing unpaid,  a  bill  for  a  foreclosure  and  sale  was 
brought  by  the  bank,  in  the  Circuit  Court  of 
the  United  SUtes  for  the  District  of  Kentucky; 
and  to  that  bill,  Gabriel  J.  Johnson,  Enfield 
Jolmson,  and  Whiting  were  made  parties.  But 
Breckenridge  was  not  made  a  party.  At  the 
November  Term  of  the  Circuit  Court,  A.  I\ 
1820,  a  decree  of  foreclosure  of  all  the  equity 
or  right  of  redemption  of  the  defendants  In  the 
mortgaged  premises  was  passed;  and  a  further 
decree,  that  the  premise*  should  be  sold  by 
commissioners.  The  sale  took  place  accordingly  t 
the  bank  became  tbe  purchasers ;  and  the  sale 
was  confirmed  by  the  Circuit  Court  at  the  Uay 
Term,  1827.  In  the  intermediate  time  between 
the  original  decree  of  foreclosure  and  the  sale, 
vir.,  on  the  26th  of  February,  1827,  Whiting 
died  in  Massachusetts,  leaving  the  ptaintilfs  in 
the  present  bill,  Paulina  Whiting,  and  Helen  B. 
Whiting,*and  one  L.  R.  Whiting  (since  dead 
without  issue)  his  children  and  heirs -at -law ; 
who  were  then  Infants  under  age;  and  the 
youngest,  Helen,  did  not  come  of  age  until  1831. 

The  present  bill  is  brought  by  Paulina  Whit- 
ing and  Helen  B.  Whiting,  by  James  Richard- 
son, admin iatrator  of  Buggies  Whiting,  and  by 
Gabriel  J.  Johnson  and  Enfield  Johnson,  against 
the  Bank  of  the  United  States;  and  after  stat- 
ing the  proceedings  in  the  original  suit  upon 
the  mortgage,  and  that  the  sale  was  made  at  a 
great  'sacrifice  of  the  property,  it  relies  [*1S 
on  the  following  grounds  of  error  in  the  pro- 
ceedings, decree,  and  sale  in  the  original  suit; 
1.  That  it  was  irregular  and  erroneous  to  en- 
tertain the  hill  and  pronounce  the  decree  for 
foreclosure  and  sale,  without  Breckenridge  be- 
ing made  a  party  defendant.  2.  That  It  was 
irregular  and  erroneous  to  sell  the  property 
mortgaged,  without  a  revival  of  the  suit  against 
the  heira  of  WhitinK.  3.  That  it  was  unjuat 
and  oppressive  to  sell  in  the  manner  and  at  tba 
price  when  tbe  sale  took  place. 

The  answer  of  tbe  bant  denies  all  equity  in 
the  plaintiffs,  and  insists  that  tbe  decree  and 
aale  were  fair  and  just.  It  also  denies  that 
Whiting  or  Breckenridge  had  any  title  to  tba 
property,  and  insists  that  they  joined  in  tha 
mortgage  merely  to  complete  the  arrangements 
made  between  Johnson  and  themselves.  It  al- 
so denies  that  the  death  of  Whiting  was  known 
at  the  time  of  the  sale.  It  states  that  the  prop- 
erty was,  after  the  purchase  by  the  bank,  im- 
proved, and  parts  tbareof  sold  to  bona  Oda 


„..,Gotf^r  "• 


fiilwMii  for  TKtusbts  xmaitevthiu;  mad  bj 
naaon  af  the  impravanMBta  utd  the  esteniion 
•f  tha  dty,  pmrta  of  the  srounda  ao  told  are  now 
MBOMf  the  moat  bemuWnl  and  dmaely  built 

CI  of  the  Mj.  The  aniwer  alio  itatea  that 
tlii(  died  inaolvent  and  deanly  indebted  to 
tka  baalt,  bj  OBTtaln  otbn-  Judgmenta  aod 
Mtoa. 

Boeb  are  the  natarlal  facta  and  itatementa  In 
tka  eaae,  and  upon  than,  ao  f ar  at  leaat  aa  the 
preaent  UU  of  rerlew  la  eonoemed,  there  ia  no 
■oatntrern  between  tlie  partita.  The  prmfer 
of  tba  Mil  b,  that  the  prooeedinga  ma;  m  re- 
vived (aa  the  word  atande  on  the  record,  prolM' 
Hj  bj  mlatalta,  for  reviewed),  and  that  the 
ien-eaa  and  Bale  niaf  be  aat  aaida;  that  the 
platBtUTa  maj  be  permitted  to  ndeem;  and  for 
ether  rdief. 

Soma  ansgeatioiia  have  been  nade  aa  to  the 
aatvra  ana  diaraeter  of  the  preaent  bill — 
whether  It  ia  to  be  treated  as  a  bill  of  review, 
ar  what  other  la  Ita  appropriate  denomination. 
Aa  the  original  decree,  waich  H  aeeka  to  re- 
vtaw,  waa  properlj,  according  to  oor  oonraa  of 
pnetiee,  to  be  deemed  recorded  and  enrolled 
aa  of  tba  term  In  which  the  Bnal  decree  waa 


of  review;  whieh  latter  liill  liea  onlj  when 
then  haa  lieen  no  enrollment  of  the  decree. 
Being  a  Ull  brou|;ht  by  the  original  partiea 
aad  their  priviea  in  repreaentation,  it  b  also 
ptoperly  a  bill  of  review  in  contradiatinctlon  to 
an  orl^nal  bill  in  the  nature  of  a  bill  of  re- 
view; witleh  latter  Ull  bringa  forward  the  iu- 
Unata  affected  bv  the  decree  other  thr-  '>  - 
wUA  are  h     '  '  '    -  '  -       ' 

'Aa  prtae 
iHtnditeinc 
eoort;  and 

■f  revivor.  It  aeeka  alao  to  atate  a  new  fact, 
via,  the  death  of  Whiting,  heton  the  aale;  and 
ao  far  it  la  anpptcmentaiy.  It  ia,  therefore,  e 
eompound  Ull  of  review,  of  supplement,  and 
of  revivor;  and  it  ia  entirelj  maintainable  as 
aneh,  if  it  preaenta  facta  whidi  go  to  the  merits 
ol  tim  original  decree  of  forecroaure  and  aale. 

It  haa  alao  been  inggeated  at  the  bar,  that  no 
14*]  bill  of  review  lies  *for  errors  of  law,  ez- 


■enae  in  which  tha  langnage  ia  oaed  in  the 
bgliah  practice.  In  England,  the  decree 
alwaya  recitea  the  anbatanea  of  the  bill  and  an- 
swer and  pleadings,  and  also  the  facta  on  whieh 
tba  eoort  foonda  its  decree.  Bnt  in  America 
tha  daeras  doea  not  ordinarily  radte  cither  the 
UU,  or  anawer,  or  pleading! ;  and  generaltv 
■ot  the  facta  on  which  the  decree  ia  founded. 
Bat  with  na  tha  UU,  anawer,  and  other  plead- 
iaga,  together  with  tha  decree,  oonitituta  what 
la  properlv  eonaidend  aa  the  record.  And 
thsnfon,  in  tmth,  the  mla  in  each  country  is 
pcvdaaly  tha  aame,  in  l^al  effect;  although 
■  '      ■■"  ■      -iat  tie 


in  diffaraut  language — via.,  t 
review    muat    ba    founded    o 


Sof    r 


plaadinga, 

Ilbartjr  to  go  into  the  avidanee  at  large  In  order 
to  satabliah  an  objection  to  tha  decree,  foanded 
■  tha  anppoaed  miatake  of  the  eourt  la  ita  own 


oonaideration  of  the  direct  pointa  praaented  for 
the  consideration  of  the  court.  Ilia  third  and 
laat  error  relied  on  in  tha  bill,  haa  been  aban- 
doned at  the  argument,  and  titerefore  it  naad 
not  ba  examined.  The  other  two  remain  to  b« 
diapoaed  of.  And  first,  as  to  the  luppoaad 
error  in  not  malting  Sreckenridge  a  party  ta 
the  original  bill.  Aaauming  that  he  waa  a 
proper  party  to  that  bill,  still  It  la  to  be  con- 
sidered, that  it  waa  an  objection  whieh  ought 


matter  of  error,  unteaa  It'  ean  b« 
shown  that  the  nonjoinder  haa  operated  aa  an 
injury  or  miachlef  to  the  righta  of  the  preaent 
plaintiffa.  No  such  injury  or  mischief  haa 
been  shown,  or  is  pretended.  Breckenridge  ia 
not  bound  by  the  original  decree,  beeanae  he 
waa  no  partv  thereto;  and,  therefore,  hla  inter- 
eats  cannot  be  prejudiced  Uierebr.  B«t  If  th^ 
were,  he,  and  as  alone,  haa  a  right  to  eomplai^ 


prejudiced  Uierebr.  B«t  If  th^ 
IS  alone,  haa  a  right  to  eomplaf~ 
and  to  aeek  rcdreaa  from  the  eourt;  and  n_. 
tha  plaintiffa,  who  ara  not  hia  rapreaentatlvea, 
or  entrustod  with  the  vindication  of  his  righta. 
Breckenridge  has  made  no  complaint  and 
■ought  no  rcdreaa.  We  think,  therefore,  that 
thia  error,  if  any  there  be,  not  being  to  the 
prejudice  of  the  plaintiffa,  cannot  furnish  any 
ground  for  them  to  maintain  the  preaent  UU; 
for  no  party  to  a  deerea  ean,  by  tha  general 
prindplea  of  eauity,  claim  a  reveraal  of  a  de- 
cree upon  a  bill  of  review  unless  he  haa  been 
aggrieved  by  It,  whatever  may  have  heen  hla 
r^ta  to  insiat  on  the  error  at  the  original 
hearing,  or  on  an  appeal. 

In  the  next  place,  aa  t«  the  sale  of  the  mort- 
gaged premises  after  the  death  of  Whiting, 
without  a  revival  of  the  suit  against  hia  helra, 
it  is  not  even  pretended  in  the  bill  of  review 
that  there  wsa  any  fraud  in  the  sale;  nor  upon 
the  argument  has  any  irremiUrlty  even  been 
inaisted  on.  What,  then,  u  the  gravameDt 
That  the  land  waa  sold  hoaestly  and  fairly,  but 
for  a  leas  price  than  its  real  value.  'Now,  [*tS 
such  an  Objection,  oven  in  the  mouth  of  Whit- 
ing hlmaelf,  if  he  bad  been  living,  would  have 
constituted  no  valid  objection  to  the  sals,  or 
the  confirmation  thereof;  but  at  moat  would 
have  furnished  only  a  motive  to  induce  tha 
court,  In  its  discretion,  to  have  ordered  a  reaala, 
or  to  have  opened  the  biddinga.  It  would  be 
no  matter  of  error  whatever.  If  thia  be  a  cor- 
rect view  of  the  aubjcct,  It  ia  plain  that  the 
heirs  of  Whitlns  cannot  be  entitled  to  be  put 
in  a  better  predicament  than  Whiting  hlmaelf; 
and  no  decree  in  equity  ought  to  be  reveraed 
for  matter  of  mere  favor,  and  not  of  right. 

But  la  the  objection  Itself,  In  principle,  well 
founded?  That  depends  upon  thia;  whether 
the  decree  of  forccloaure  and  sale  Is  to  be  con- 
sidered aa  tha  final  deeree  In  Uie  aanaa  of  a 
court  of  equity,  and  the  proeeedinga  on  that 
decree  a  mere  mode  of  anforcing  the  righta  o( 
the  creditor,  and  for  tha  benefit  of  the  oabtort 
or  whether  the  decree  ia  to  be  deemed  final  only 
after  the  return  and  confirmation  of  the  sale  t^ 
a  decretal  order  of  tba  eourt.  Wa  ara  of  opbi> 
St 
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1«  that  til*  fonner  ii  tba  tnn  view  of  th« 
■utter.  Th«  origiiwl  deorae  of  forecloanrs  Kod 
•kla  waj  llnftl  upon  tba  meriti  of  tha  cootro- 
vany.  The  defendwnta  fejul  a  right  to  appeal 
from  that  daoree,  aa  flnal  upon  thoae  merits,  ae 
aoon  aa  it  wa*  pronounced,  In  order  to  prevent 
an  Irreparable  mlicfaief  to  themaelTe*.  For,  if 
the  Bale  had  been  completed  under  the  decree, 
tte  title  of  tba  purcnaaer  under  the  deoree, 
ronld  not  hare  been  overthrown,  or  Invali' 
dated  evta  by  a  revaraal  of  the  decree;  and  con- 
■equentlr  the  title  of  the  defendant*  to  the 
tanda  would  hare  bean  axtinguiibed;  and  their 
redreu  upon  the  reveraal  would  hare  been  of  a 
different  aort  from  that  of  a  reetitutlon  of  the 
land  Mid.  In  Bay  r.  I«w,  3  Cranch  B.  170, 
it  waa  held  b*  thia  court,  that  a  decree  of  sale 
of  mortgaged  premieee  was  a  final  decree  in 
Ute  sense  of  the  act  of  Congresa,  upon  which 
an  appeal  would  lie  to  the  Supreme  Court. 
This  deolaion  must  have  been  made  upon  the 
general  ground  that  a  decree,  final  upon  the 
merits  of  the  controversy  between  the  parties, 
ii  a  decree  upon  which  a  bill  of  review  would 
lie,  without  and  independent  of  any  ulterior 
proceedings.  Indeed,  the  ulterior  proceedings 
are  but  a  mode  of  executing  the  original  decree, 
lilte  the  award  of  an  execution  at  law.  If  this 
be  the  true  view  of  the  present  decree,  and  the 

Croceedingi  thereon,  then  it  is  plain  that  this 
ill  ol  review  is  not  maintainable  for  two 
reasons,  each  of  which  is  ( 
The  first  is,  that  no  error 
ori^nal  decree,  for  the  only  pretended  error  is 
in  the  sale  under  the  decree.  The  second  is, 
that  this  bill  of  review  waa  not  brought  within 
five  year*  after  the  original  decree  was  rendered 
in  the  lifetime  of  Whitine;  and  the  sUtute  of 
limitations,  having  once  begun  to  run,  cannot 
be  stopped  by  any  iubeequent  intervening  di>- 
abilities. 

If,  then,  the  original  decree  waa  unobjec- 
tionable and  conclusive;  if  there  baa  been  no 
fraud  in  the  subaequent  sale,  pursuant  to  that 
decree;  and  If  there  baa  been,  tn  a  legal  sense, 
BO  prejudice  to  any  right*  of  the  plaintiff*  in 
It*]  Uie  original  decree,  or  the  tale,  then,  'al- 
though there  waa  no  revivor  before  the  sale, 
there  is  no  error  upon  which  a  UIl  of  review 
will  lie  to  entitle  the  parties  to  a  reversal.  We 
do  not  aay  whether  the  Circuit  Court  might  or 
might  not  in  its  discretion  have  required  a  re- 
vival of  the  suit  before  the  sale  wa*  confirmed, 
if  the  fact  of  the  death  of  Whiting  had  beeu 
distinctly  brought  to  ita  knowledge.  But  we 
do  mean  to  say  that  the  nonrevival  was  not 
matter  of  error,  for  which  the  proceeding  on 
the  sale  under  the  original  decree  (for  that  is 
ill  which  the  present  bill  aeeka  to  redress)  can 
or  ought  to  be  reversed. 

The  decree  of  the  Circuit  Court,  diamissing 
the  bill,  ia  therefore  affirmed  with  eoeta. 


Proceedings  of  Maryland  eoarts  concerning 
property  in  the  District  of  Columbia  prior  to 
congressional  legislation  for  that  dittriet — 
guardian's  deed — acknowledgment  of  deeda, 
uregularity  in. 

or  the  State  of 
tate  prior  to  tb* 
■Ids  tor  the  go*- 
Ma,  were  In  fall 

nt  the  dUtrict 
til  CDOgreai  had 

the  orstrlct  ot 
lart  of  Chancerv 
I  the  District  of 
1  In  tbBt  eonrt, 
Itres*  took  upon 

>  United  Btataa, 
o|  Id  the  eonrts 
.  ontll  the  rlfbt* 
Bl7  Oeelded,  and 
ere  made  should 
b«  as  valid  and  concloilv*  a*  if  the  soveralsn^ 
had  not  bean  trsnstsried. 

Concrees,  by  the  18th  mcUod  ot  the  Act  of  ret»- 
maiT  2T,  1801,  placed  jodimeati  and  decree* 
thereafter  to  be  obtained  In  the  Btate  eoarts  of 
the  Stst*  of  which  ths  District  of  Colambla  had 
fonned  a  part,  on  the  une  footlnr  with  Jndl- 
ments  and  decree*  rendered  before. 

If  a  Euirdlsn  appointed  br  the  court  of  tha 
Stale  ot  Har;lsDd,  Id  a  csnse  Initltuted  after  Cod- 

EresB  had  leglaiated  for  the  Dlatrlct  of  Colambls. 
id  been  ordered,  by  a  decree  of  the  conrt.  to  make 
a  deed  of  land*  within  [ha  district  and  had  died,  or 
bad  relaaed  to  makE  tha  converance  aa  ordered. 
the  court  of  the  dlatrlct  would,  on  application,  bave 
been  bound  to  appoint  another  person  to  eiecute 
the  deed :  snd  wonld  not  have  been  autborlied  to 
Open  again  and  re-eianiln«  the  queatloni  which 
had  been  decided  Id  the  Marrland  court, 

A  deed  waa  eiecoled.  and  acknowledged  "W.  U. 
Dnncanaon.  jpiirdlan  (or  Marda  Buraes;"  and 
adCOWledgeil  by  the  gnardlsa  "lo  be  bla  act  and 
deed  aa  guardian  atoreaald.  and  thereby  the  act 
and  deed  o(  the   aald   Marcis,"     This  la  a  good 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  oF 

the  United  States  for  the  District  of  Kentucky,  I 

•jid  was  argued  bj  counsel;    on  consideration  ' 

whereof,  it  i«  now  here  ordered  and  decreed  by  , 

thi*  court  that  the  decree  of  the  aaid  Circuit  i 

Court  in  thia  cauta  be,  and  the  same  is  hereby  ■ 

Kfllrmed  with  coata,  1 


_.s  ot  real  proper^. 

In  the  declaration  In  ejectment,  various  demises 
ware  laid,  and  tb?  verdict  ot  tbis  lurj,  snd  tba 
Judgment  of  the  Tlrcolt  Court,  ware  entered  on 
one  of  the  demlaea  aoly :  and  it  waa  contended  that 
the  'ourt  ought  not  to  hHve  entered  a  Judgment  an 
the  laaue  found  tor  the  pialntltF.  but  abould  have 
I.I . __.  .,._(  j^ij  irregularity 


(be  declaration  but  that  on 
a    giTfD,      The    omiaalon    to 

Ih^  a"  of"/;nRrpas  of  1788 
J  provldea  that  no  Judgment 
ny  detect  or  went  of  term ; 
the  United  Bute*  aha  It  am- 

f  -  Pftera  IS. 
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mtt  aad  gha  jodsDnt  aeeordlaf  u  tb*  rlfbt  at 
tfe*  cadM  uid  Disttcr  Id  1«w  (ball  appear  to  tbam, 
withont  raganlliit  aar  ImpertaetloDi,  defects,  or 
want  of  form  In  tba  judsment  or  courae  of  vi«- 
laadliii    aieapt  tliat  ai>eelall7  damarnd  to. 


IN  arror  to  the  Clreult  Oonrt  at  the  Unttad 
StKt«a  for  the  District  of  Columbia,  aitting 
for  the  CouDtf  of  Washington. 

Thia   oaae   came   before   tba  court   from  tba 
18*]    Diatrict  of   Columbia,  'and  wm 
bj  Mr.  Coxa  for  the  pUuntiffa  In 
llr.  Key  for  the  defendant*. 

The  caae  U  fully  atat«d  In  the  following 
minion  of  the  court,  delivered  by  Mr.  Chki 
Justice  Ttatj: 

Thli  eaae  cornea  before  the  court  apoa  a 
«rit  of  error,  directed  to  the  Judgea  of  the 
Ciroait  Court  for  the  District  of  Columbi*, 
dttioK  for  tile  Countj  of  Waahington. 

It  u  an  action  of  ejectment  brought  bj  the 
Bank  of  the  United  Statea,  to  recover  aundrj 
Iota  of  ^nnd  in  the  citj  of  Washington.    The 


leaaora.  The  tur;  found  for  the 
plaintiff  upon  one  of  tbe  demiaea,  but  aald 
nothing  of  the  other  three;  and  the  judgment  of 
tbe  court  is  entered,  in  liiie  manaer,  upon  tbe 
particnlu'  demiae  on  which  the  jur;  fouad 
for  tbe  plaintiff;  and  without  talcing  any  notice 
of  the  othera. 

At  the  trial  in  the  Circuit  Court,  it  was  ad- 
mitted that  David  Bumes  was  seized  in  tee  of 
the  premises  in  contraverij  in  his  lifetime, 
and  tbat  he  died  seiEcd  thereof,  intestate,  leav- 
ing Uarcia  Bumea  his  only  child  and  heiress- 
at-law.  The  plaintiff  in  the  court  below,  then 
offered  in  evidence  the  exempli flcation  of  a 
record  from  the  Court  of  Chancery  of  Mary- 
laud,  duly  certified,  by  which  it  appeared  that 
a  certain  Isaac  Pollock,  on  the  17th  of  May, 
1800,  filed  Ua  bill  In  tbe  aald  court,  against 
Uarria  Bumes,  then  an  infant,  in  ordar  to 
obtain  the  conveyance  of  a  targe  number  of 
hrta,  in  tbe  dty  of  Washington,  amoog  which 
are  tbe  lota  now  in  controversy;  and  clauning 
tbe  aame  under  a  contract  made  with  David 
Bumea  in  bit  lifetime,  which  had  not  been 
carried  into  execution  by  proper  conveyances 
at  tbe  time  of  his  death.  It  further  appeared, 
by  tba  aaid  record  from  the  court  of  Chancery, 
that  after  various  proceeding*  in  the  caae,  the 
Oianesllor,  on  tbe  let  of  November,  IgOO, 
decreed,  that  upon  the  complainant's  securing 
the  purchase  mone^  to  tbe  latisfaction  of  the 
Chanoellor,  the  infant  defendant,  Marcia 
Bumes,  should,  by  William  Mayne  Duncanson, 
who  bad  been  appointed  her  guardian  ad  litem, 
convey  tbe  aaid  lota  to  Pollock  in  fee.  After- 
warda,  further  proceedings  having  been  bad,  the 
eoort,  on  the  Siflth  of  October,  IBOl,  passed  an- 
other dMsree,  approving  tba  security  which  Pol- 
lock offered  (which  was  security  on  other  real 
property),  and  directing  that  upon  tha  eom- 
plamant's  axeeutlns  mortgagee  for  tbe  said  teat 
pnperty  to  tha  said  Marda,  to  secure  the  pay- 
ment of  tbe  purchase  money,  she  should  make 
tha  eonveyance  by  her  Kuardian,  aa  directed 
by  the  former  decree.  It  is  unnecessary  to 
state  more  in  detail  the  proceedings  In  the 
Maryland  court,  becauae  it  ia  admitted  that 
tbey  war*  fully  warraatad  to  the  laws  of  that 
>•  U  ad. 


State.  The  plaintiff  In  the  CaranH  Onirt  of- 
fered also  in  evidence,  together  with  this  record, 
the  deed*  of  mortgage  executed  by  the  aald  Pol- 
lock, pursuant  to  th^  aforesaid  decree;  and  alio 
a  deed  of  eonveyance  for  the  aald  lota  frmn 
Marcia  Bumea  to  Pollock,  executed  by  William 
Mayne  Duncanaon  as  her  guardian.  This  deed 
is  dated  'January  I2th,  IBD2,  after  Con-  [*ll 
greas  had  assumed  tbe  government  of  this  dis- 
trict. The  defendant  in  the  Circuit  Court  ob- 
jected to  the  admiaaibillty  and  eompetenej  of 
all  the  evidence  above  stated;  but  the  abjection 
waa  overruled  by  the  eourt,  and  this  forms  the 
flrst  exception. 

In  the  further  progress  of  the  trial  In  tbe 
Circuit  Court,  various  other  deeds  were  offered 
in  evidence  on  the  part  of  the  plaintiff,  in  order 
to  show  a  title  derived  from  Isaac  PoUock;  and 
among  the  deeds  thus  offered,  was  one  from 
Walter  Smith  to  Benjamin  Stoddard,  dated 
March  S,  1807,  acknowledged  before  Bichard 
PaiTott  and  Thomas  Corcoran.  This  acknowl- 
edgment waa  dated  "Diet  net  of  Columbia, 
Washington  County,  to  wit:"  but  it  was  not 
stated  in  the  acknowledgment,  nor  did  it  appear 
by  that  instrument,  tbat  Parrott  and  Corcoran 
were  juaticet  of  the  peace  for  Waahington 
County.  In  point  of  fact,  however,  tbsy  were 
such  justices,  and  it  is  so  admitted  In  tha 
exception.  The  defendant  objeoted  to  tha 
admissibility  of  this  deed;  and  thia  forms 
the  aubstance  of  the  second  exception: 
for  although  other  paper*  are  mentioned  as 
objected  to  at  the  time,  the  only  point  raised 
here  is  upon  the  acknowledgment  of  this  deed. 

Upon  the  first  exception  the  plaintiffs  in 
error  insist  that  the  deed  of  conveyance  from 
Marcia  Bumea  to  Pollock  of  the  12th  of  Jan- 
uary, 1B02,  executed  by  her  guardian  as  above 
mentioned,  pursuant  to  the  decree  of  the  Mary- 
land  Court  of  Chancery,  conveyed  no  titlat 
that  the  soverei^ty  of  Maryland  over  Waah- 
ington County,  in  thia  district,  having  termi- 
nated on  the  !Tth  of  February,  1601,  when  Con- 
gress assumed  the  Jurisdiction,  the  decree  of 
the  State  court  could  not  be  executed,  witboot 
ilting  an  exempliflcation  of  the  record  accord- 
ing to  the  13th  section  of  the  act  of  Congreas 
whieb  provided  for  the  government  of  tha  ter- 
ritory; and  obtaining  an  order  for  the  execu- 
tion of  the  decree  from  the  Chancery  Court  of 
this  district. 

This  objection  cannot  be  sustained.  The  Ast 
of  Assembly  of  Maryland,  of  17S1,  eh.  40, 
which  ceded  the  territory  to  the  United  States, 
provided,  "That  tbe  jurisdiction  of  the  laws 
of  the  State  over  the  peraons  and  property  of 
individuals  residing  within  the  limits  of  tbe 
cession,  should  not  cease  or  determine  until 
Congress  should  by  law  provide  for  the  gov- 
ernment thereof  under  their  jurisdiction."  Tba 
United  States  accepted  the  cession  made  by  thb 
law  of  the  State;  and  the  conditions  above 
mentioned,  therefore,  formed  a  part  of  tba 
contract  between  the  parties;  and  conMqnently 
the  laws  of  Maryland,  and  the  jurisdiction  of 
its  courts,  continued  in  full  force,  until  Con- 
gress took  upon  Itself  the  government  of  tba 
district;  and  as  it  was  uncertain  at  what  time 
ths  United  States  would  assume  the  Jurisdic- 
tion, It  must  have  been  fOTeseen,  that  whenevel 
that  event  should  happen  many  suits  would  ba 
found  pending  and  uadetarmiDed  In  the  State 
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•onrta.  It  wu  cerUtDly  not  Oe  tntontlon  of 
the  puiiM  t«  tbe  eeHton  that  aneh  suit*  ahould 
!•■]  abate,  and  'that  Individuala  wbo  bad 
rightfully  inatituted  proa^adluga  In  tha  tribn- 
■ala  of  Uta  Stata,  aod  ineurrad  tha  expanta  and 
dala^a  which  ara  luaToidablc  in  sueh  oaaaa, 
aboud  InunediatalT  opon  tha  aaanmptlon  tk  Jn- 
riadiction  hj  the  Unltwl  Btataa,  be  eompelled  to 
abandon  tha  State  courti,  and  to  begin  anew  In 
tbe  eourta  of  tba  diatriot.  There  eonid  be  no 
naion  of  policy  or  juatlee  for  adopting  auch  a 
naaaora:  and  without  stopping  to  inquire  what. 

Son  general  ^riudplei  of  law,  would  be  the 
act  ot  a  oeaaion  of  territory,  upon  suiti  then 
pending  in  the  eourta  of  the  ceding  aovereignty. 
It  U  evident  that  In  thU  eaae,  the  State  and  the 
Ihited  StateB  both  intended  that  the  suite  then 
pcndlns  in  the  Maryland  tribunal!  ahould  be 
proceeded  in  until  the  rights  of  the  parties 
ahould  be  finally  decided)  and  that  the  judg- 
ments and  decrees  there  made,  ahould  be  aa 
TAlid  and  concluaive  as  if  tbe  sovereignty  bad 
not  been  transferred.  We  have  already  stated 
tha  proTisiona  of  the  act  of  Aaaemblv  ot  Mary- 
laad;  and  Congress  in  aasuming  the  Jnriadietion 
neoanited  the  righta  of  the  State  courts,  and 
by  the  tSth  aeetion  of  the  Act  of  PebmaTy  2Tth, 
IBOI,  placed  judgment*  and  decrees  thereafter 
to  be  obtained  in  the  Stata  courts,  in  suits 
then  pending,  upon  the  aame  footing  with  judg- 
ments and  decrees  rendered  before.  In  either 
case,  upon  filing  an  eiempliflcatlon  of  the  pro- 
eeedinga  liad  in  the  State  eourta,  It  autbomed 
process  of  execution  from  the  District  Court  of 
the  United  States,  in  the  same  manner  as  if 
the  judgment  or  decree  had  been  there  rendered. 
It  makea  no  exeepttou  in  regard  to  real  property 
altuated  in  the  district,  and  the  righta  to  suidi 
inoperty  then  in  litigation  are  placed  on  the 
•nine  gronnd  with  righta  to  personal  property 
ud  paraonal  righU;  and  like  them,  are  left  to 
the  final  adjuaieatlon  of  the  eourta  ot  tbe 
States.  And  although  upon  a  strict  and  techni- 
cal eonatmction  of  the  13tb  section  of  the  act 
of  Congreea  before  referred  to.  It  may  be  doubt- 
%i  whether  this  decree  fatla  within  that  descrip- 
tion of  indgmenta  and  decreea  for  which  pro^- 
sion  ia  there  made;  yet  when  tba  eonditious  up- 
on which  the  eeaalon  waa  made  by  Maryland, 
nnd  aooeptod  by  Congress,  are  oonsidered,  it  is 


the  conveyance  aa  ordered,  tha  court  of  this 
district  would,  upon  the  application  of  Pollock, 
have  been  botina  to  appoint  another  person  to 
•xecute  tha  deed,  and  would  not  have  been 
authoriaed  to  open  again  and  re-examine  the 
queatlona  which  had  been  decided  In  the  Mary- 
land court.  And  in  auch  a  ease  the  conveyance 
to  Pollock,  by  tbe  infant  beireas  of  Bnmes, 
would  hare  owed  ita  Talidity  altogether  to  tbe 
decree  of  the  State  tribnnali  and  the  title  of 
tha  guarantee  would  have  received  no  additional 
atrength  from  the  order  of  tbe  District  Court. 
We  can,  therefore,  see  no  necessity  for  an  order 
trom  that  court,  when  tbe  guanLan  appointed 
waa  willing  to  executa  it,  and  did  sxecuta  it, 
fai  obedience  to  the  decree  of  tha  Maryland 
wnrt. 

An  objection  haa  also  been  taken  to  the 
manner  in  which  this  deed  ia  aigned  and  ac- 
Imowledged.  It  is  signed  "W.  M.  Duncan- 
Moa,  giuudltn  for  Marcia  Buraesi"  and  he  ao- 


knewledgea  ft  "^  be  •»*  aet  ud  dead,  aa  [11 
guardian  as  aforeaaid,  and  thereby  tha  aat  nad 
deed  of  the  aaid  Marda." 

It  la  anpied  that  It  should  have  been  aigned 
"Marcia  Bumea,  by  ber  guardian,  W.  H.  Dob- 
canson,"  and  in  like  manner  aeknowle<h^  "»» 
her  act  and  deed."  Tbia  ia  a  eaae,  where  m 
queation  ariaea  as  to  tbe  manner  of  ancuting 
an  authority  given  by  private  peraons  aa  to 
which  tbe  case  of  the  "The  Lessee  of  Clark  t. 
Courtney,  6  Peton's  R.  319,  MO,  SSO  mfty 
justly  apply.  But  la  the  case  where  an  author- 
ity is  t^  be  exercised  under  the  decree  of  a 
court  of  ebancery,  and  therefore,  where  a  Uheral 
GOnatruetion  may  and  ongbt  to  prevail.  Theaa 
two  forma  of  signature  and  acknowledgment 
mean  predselT  the  same  thing;  and  aa  thia 
deed  substantially  conforms  in  the  manner  ot 
ita  exeentton  to  the  directions  contained  in  the 
decree,  we  consider  it  to  be  valid  and  effeotnnl 


contcnda  that  the  acknowledgment  of  the 
deed  from  Waltar  Smith  to  Benjamin  Stoddart 
is  defeetlve,  and  the  deed  inoperative,  because 
it  does  not  appear  In  the  eertillcata  of  acknowl- 
edgment indorsed  upon  tbe  deed  that  the  per- 
sons before  whom  it  was  made  were  at  that 
times  Justice*  of  tba  peace  for  Washingtoa 
County;  and  he  inslsta  that  this  omiasion  can- 
not be  supplied  by  parol. 

This  question  depends  upon  tbe  construction 
of  tbe  acta  of  aasembly  of  Maryland  which  pre- 
scribe tbe  mode  in  which  di^ds  shall  be  ao- 
knowledged  for  the  eooveyanje  of  real  prop- 
erty; those  acts  of  assembly  having  been  adopt- 
ed by  Congress  in  the  act  assuming  juriedie- 
tion,  together  with  tbe  other  laws  of  Maryland 
then  in  force.  We  perceive  nothing  in  the 
Uaryland  acts  of  assembly  which  requires  jua- 
ticea  of  the  peace  or  other  officers  to  describe 
in  their  certificates  their  official  characters.  It 
is  no  doubt  usual  and  proper  to  do  so,  becauae 
tbe  itatament  in  tbe  certificate  ia  prima  fado 
evidence  of  tbe  fact,  where  the  instrument  haa 
been  received  and  recorded  by  the  proper  b«> 
thority.  But  auch  a  statement  ia  not  made 
neceaaary  by  the  Maryland  statntea.  And 
whenever  It  is  established  by  proof  that  the 
acknowledgment  was  made  liefore  persons  au- 
thorized to  take  It,  It  must  be  presumed  to  have 
been  taken  b^  them  in  their  official  cnMcIty; 
and  when  their  official  character*  are  aumcient- 
1;^  ahown  by  parol  evidence,  or  by  the  admle- 
Bions  of  the  parties,  we  see  no  reason  for  ra- 
quiring  more  where  the  acts  of  the  Legislature 
have  not  prescribed  it.  On  the  contrary,  the 
aoundest  principles  of  justice  and  policy  would 
seem  to  demand  that  every  reasonable  intend- 
ment should  be  made  to  support  the  titles  ot 
tbe  bona  fide  purcbaaers  of  real  property;  and 
this  court  is  not  disposed  to  impair  their  aafety, 
by  insisting  upon  matUr*  of  form,  unleaa  they 
were  evidently  required  by  the  legislative  au- 
thority. 

If  the  Maryland  eourta  bad  given  a  contrary 
construction  to  these  acta  of  Aaaembly,  we 
should  of  course  feel  it  to  be  our  dnty  to  fol- 
low their  dedaton.  But  ws  do  not  find  the 
Eoint  decided  in  any  of  tbe  Maryland  reporta 
a  the  case  of  Connelly  v.  Bowie,  6  Harr.  A 
'Johns,  141,  the  certificate  of  acknowl-  [*S1 
edgment  did  aot  atata  that  Uw.penona  by  whom 


ISW  Tkb  Btati  or  Rhodi  lauro  v.  The  Sr^n  or  MAUtoHnram.  II 

H  WW!  tkken    were  tnstlce*  of  tlie  pe«ce,  knd  Jaoaarr  Ttnn.   1U8.  to  ainend  k  Mil   prerlaulj 

ti»»    —  »«  ..<.l».».  in   ttij.   r>Hinf  *f.  nrow  "!«*  *)"  ""  ^Ute  Kilnst  the  State  oT  fauudia- 
tbera    «u  no  ertdence  in  the  rewrd  to  proTe  ,,  y^  (,^,„^  ^     lniBrtl« 

their  offleial   ch»r*eter.    The  deed  wu,  there-  iwn  flled   at  tbe  term  ot 

ton,  eleulj  madmiuiblB;  uid  it  wu  so  ruled  Uanaebaietta  wu  ftUowed 

1^  tbe  Court  of  Appe»li.     But  it  doea  not  fol-  «a"''.5Iirtk  of  equltj  u  W 

low  that  tbe  dedaion  would  have  been  the  tame  for  ailD(  an  aaiwer   and 

if  parol  evidence  had  been  given  to  prove  their  Ita  between  Indlvldnala,  will 

rfSLi  d«»^, "?.  <""  "".i"''^^,°'j5,"  offfi'^a^Tf.  Sis 

ooort  in  that  caao.  It  may  nther  be  Infemd,  the  nanira  of  tbinn,  b«  In- 

llMt  If  other  erideeee  had  been  offered,  tt  would  the  pronptDeea  et  aa  la- 

>Meia   be«B   deemed   admiiaible   to   supplj   the 

o.jl»io«  lathe  eertidcaU  lodorirfo.  l^  d«d.  „n     soDTHAm.    lor    tbe    eomjilalnanla, 

JS'^C  SIZSS.,  ..Sw^.f^  JiS"  J*  •'•'«•  "»»  «"  State  of  Mode  leCd,  -iS 

meat  applUa  altogether  to  tbe  form  of  the  pro-  „,,  ^„^„  „,  ,,,,  ^        obUlned  at  liat  term, 

mmlU  af  tba  eoatro>eiar.    Tbe  lerdlet  and  the  ^  ,^_  ^^^^  ,^^  _  _^,_  ^__  ,j^  J^j^  ^, 

""JS".:.      an  ,"^  SE".w"      .£    I  MaaeadiaeetU  to  aaawer  withla  a  abort  Ume, 

S~J^''i    n    .".J!.  !.S?  .t"  ->  Umt  the  ea>i  .aljht  be  dlap««l  of  dnrW 

did  not  Bnd  all  of  tbe  iaeuea  committed  to  them  ^i     ^  ^  »~-™  —a 

"  '*I!.'E"™.       5^"','"  "Vt^'i'"''  thoriaed  to  appear  to  the  eaae,  he  thoojhl  It 

ipon  tbalaane  foand  to  bU  faior;  hot  ahon  d  p„,p„  ,„  „,'S;!l  tbe  opinloaa  of  the  eoSt  de- 

S!iiT!f'^'t'.;:!°^Lil!  S".  I  n"i«l  »'  Iko  1"'  to™  to  'ii-  came  bad  beoi 

'T'l^^J'  S:  ""^  |P^'  «  I       ?  .obmltt«l  to  tbe  goremment  .1  MaaeadiaaelU. 

adraalag.  of  npoa  a  writ  of  error     »  U  not  „  „  .  ,b„  „£,  before  tbe  adjonmment  of 

aee>aar7   to   asam^ae  whjtb«-  thia  ohj^loa  ,j,  j,^^,^  „,  „„  guta  tWt  tie,  were 

eonU  be  maiaUloed  npoa  the  praet  le  and  do-  „,„^Ziat^  to  them-    He  aubjeet   ilU  U 

e^ma  of  the  EnjlUb  jonrta  In  lelatloa  lotbe  ^^^  p„..nt,d  bj  the  goremor  to  tbe  LegiaU- 

l^ion  of  ejeetmeat.    For  the  Act  of  Coogra.  ^      ■;  ^        ,^  now\ebli  aad  it  la  iSoled 

of   I78»    et   W,   .e.1   M,   eipreaely   pro.ldee^  ih.,' „„  ,ei,„  „p™  „  ^  m,  pi^JT^  i, 

^mjother  thm^   that  no  judfmenl  .ball  be  ^^       ,^  ,„  .bleTtb.  eaaa  atood  at  the  laat 

.1!!^        -/"'i.  n1-!L"5  J     ?TL     i  term   of   thia    ooart,   the   Attoraej-Oeaeral    of 

tbaltbe  eoorti  ahaU  prooeed  aad  ghe  Jndgment  ,j,  ^^^  „,  Ma«mobnaetla  haa  ait  thoaibt  tt 
aeendiai  aa  the  right  of  the  eaiue  aad  matter  ,,  j„  anjthtog.    The  mornaeaU  rf.neh 

'"  T  !?!i'j!P'"'..*°,  !i™'  "">«»"  ,"P""°«  {odS,  aa  the  Jifendanta  to  thl>  caea,  are  .lo»- 
aa;  Imporfeotloaa,  deleeta   or  want  of  form  in       ^    g,„,j  1^  ^  obl«<ion  to  an  allow- 

tbe  indgmeat  or  eour«i    of  proceediag  eieept  „„  „,  „„  ,„  n,  d,,,„£,„  u,  aa.xer.    He 

tl^  apeclallr  demnrred  to    Now  the  demleaa  ^^  ,  „         |„pr,„ioo  that  he  had  leea  .ome 

S.i;-.'!'"°'";"°"''',""*""i'.r'.u°°'"V^  pncoedinga    of  Ih.   Leglalatnre    of    Manmehn- 

be  aetitloiii  and  mere  formiand  If  lb.  appel-  ^,i,  „  f^  ,„,  ,^|„;  ^,  ,„,   j    ,„,^  H, 

UM    had    taken    Ih.   ohjeotlon   In   th"  Cirenlt  ji^|„  of  thia  eaae  waa  left  to  the  couaeel 

2!?*dl.V^""i"'**""V.j!     f-J^r  employed  by  tbe  SUle-    He  did  not  Ibtok  that 

odoobUdly  baje  been  parmitled  to  .tnk.  thoM  n,',,;,  „'„„meaU  of  lueb  bodle.  .bould  be 

tota.  from  the  deelaratlon,  and  tha.ob™U  ^|„„d,  when  other  partie.  ar.  eooceraed.    He 

U»  obieetloa-    The  omi.i.cn.  of  tbe  plaintiff  to  j    ,^  that  a  time  fir  the  lling  of  an  a 

do  tllia  waa  nothing  more  tlian  an  omiiaioo  of  ^      ..      —    .        ...  ..    "  .      ... 


altely  fixed. 


a  matter  of  form ;  and  If,  tberefore,  thia  pro. 

teeding  In  tbe  Circuit  Conrt  ehould  be  held  to 

be  irregnlar,  it  la  aothing  more  than  an  error 

<f  form;  and  aa  ancb,  fumiahea  no  ground  for       Hr.  Chief  Juatlce  Taney  delirered  the  opin- 

Ihe  larataal  of  the  judgment.  Ion  of  tbe  eonrt; 

Tbe  Jadgnient  of  tbe  Circuit  Oatut  la  thara-       A  motion  waa  made  by  the  complainant  on 
leie  aillraied  with  eoeta.  Saturday  laat  for  an  order  on  tbe  defendaat  to 

Thk  eanaa  eama  on  to  be  beard  on  tbe  tran-  anawer  the  ameaded  bill  of  the  complainant,  on 
MTlit  of  the  record  from  tbe  Circuit  Court  of  or  before  the  26th  day  ot  the  oreeeut  month  of 
tke  United  Statea  for  tbe  Dietrlct  of  (3olumbla,  January,  In  decidtog  upon  thia  motion  it  la 
teldm  to  and  for  the  County  of  Waahington,  aeceaaary  to  refer  to  tbe  ordeia  of  the  court 
lad  waa  argued  by  counaei;  on  eoniideration  heretofore  paaaed  to  thia  eaae,  and  to  eea  what 
akereof.  It  le  now  here  ordeiad  and  adjudged  atepe  have  been  taken  under  them, 
if  thia  eonrt,  that  the  judgment  of  the  laid       At  tbe  laat  term  leave  waa  givea  to  Rhode 

'' '  ■-  "'    '^-   '-'  'be  aame  la    laland  to  withdraw  the  general  replication  filed 

in  tbe  eaae,  and  to  amend  the  bill;  the  amend- 
ment to  tie  made  on  or  before  the  fint  Monday 
of  Augnat  *laat.  At  the  aame  term,  up-  [*14 
on  the  motion  of  the  counaei  for  Miaaanliiiaetta, 
m    eTHB  STATI  OF  BHODX  ISLAND  leave  waa  granted  to  withdraw  tbe  plea  wfalcb 

T  tbe  defendant  had  filed,  and  alao  to  atrika  rat 

TBI  mATI  OT  blASSAOEUBEITB.  "■' "JS"™"  °'  ''^™!f''y""l '°.?"a"?''a 

Nothing  baa  atoea  been  dona  by  the  dafand- 
ant  under  thia  leaae,  for  reaaona  wbleb  bare 


been  atatad  at  the  bar.    And  aa  tbe  appaaranea 
not  yet  bean  wltbdrawa. 


of  IfaataohuMtta  baa  not  yet  ben  witbdw 
aad  as  Rboda  Iilaad  "^ ._"-•-  *.. 


Sunxn  Odubt  or  tsi  Uiiitd  Bium, 


•rd«n  to  enable  that  State  to  proceed  In  tbe 
mlt,  tlie  court  in  paaBing  them  muit  look  to 
the  eonditiOD  of  the  case  a>  it  appears  on  the 
record,  and  consider  MaeischiuetU  aa  still  in 


to  amend  the  bill,  two  doonmsnta  which  Bhode 
bland  desired  to  fntroduee  Into  the  cause  were 
tiled  with  the  motion;  hut  the  leare  to  amend 
WM  senentl,  and  not  eonfln^  to  the  papers 
then  filed.  Nothing  appear*  to  have  been  done 
bf  the  oomplaluant  until  the  second  day  of  the 
present  tenn,  when  the  bill  waa  amended  bj 
iBserting  in  it  the  proper  allegations,  In  rela- 
tion to  the  two  papers  above  mentioned;  and 
ftdding  alio  certain  interrogatories  in  relation 


be  required  to  answer.  The  amendment,  there- 
fore, was  not  made  until  the  second  day  of  the 
present  term.  The  defendant  could  not  have 
answered  until  it  was  made;  and,  consequent- 
ly, is  not  in  default  for  not  answering.  The 
question  now  is,  what  time  ought  to  be  givent 

From  the  character  of  the  parties,  and  the 
nature  of  the  eontroverBy,  we  cannot,  without 
committing  great  injustice,  apply  to  this  case 
the  rules  aa  to  time,  which  govern  courts  of 
equity  in  suits  between  Individuals.  In  the 
last  mentioned  cases,  the  material  allegations 
In  the  bit)  are  comparatively  few  in  number, 
and  rest  in  the  personal  knowledge  of  the  in- 
dividual who  is  to  put  in  bis  answer.  But  a 
case  like  this,  and  one,  too,  of  so  many  years 
standing,  the  parties,  in  the  nature  of  things, 
must  be  incapable  of  acting  with  the  prompt- 
neas  of  an  individual.  Agents  must  be  em- 
ployed, and  much  time  may  be  required  to 
March  for  historical  documenta,  and  to  ar- 
range and  collate  them,  for  the  porpose  of  pre- 
senting to  the  court  tbe  true  grounds  of  tbe  de- 
fense. It  is  impossible  for  tbe  court  to  foresee 
what  additional  inquiries  and  explanations  may 
be  found  necessary,  in  consequence  of  the  new 
allegations  and  documents  introduced  into  the 
bill-,  and  the  new  interrogatories  as  to  the  ver- 
ity of  various  papers  stated  in  the  bill,  whieb 
the  defendant  is  now  called  upon  to  answer. 
And  as  tbe  court  have  received  the  amendment 
of  the  complainant  at  the  present  term,  upon 
the  leave  granted  at  the  last  term,  aa  herein- 
before mentioned,  we  thinlc  that  tbe  aame  tine 
should  be  given  to  the  defendant  to  answer. 
Tbe  court  will,  therefore,  pasa  tbe  following 
order. 

The  bill  heretofore  filed  by  Rhode  bland  En 
this  case,  having  been  amended  on  the  second 
day  of  the  present  term,  it  is  ordered  by  the 
S5*]  'court,  that  Massachusetts  be  allowed 
nntil  the  first  Monday  in  August  next  to  elect 
whether  that  State  will  withdraw  its  appear- 
ance, pursuant  lo  the  leave  granted  at  January 
Term,  I83S;  and  If  the  appearance  of  Masaa- 
ehusetta  be  withdrawn  within  the  time  above 
mentioned,  that  Rhode  Island  be,  thereupon, 
at   liberty  to  proceed  ex-parte. 

And  if  the  appearance  of  Massachusetts  shall 
not  be  withdrawn  within  the  time  above  men- 
tioned, it  Is  then  ordered  that  the  said  State 
anawer  the  amended  bill  of  the  complainant  on 
•r  bafon  the  eecoud  day  of  January  Term,  1840. 
«2 


The  motion  made  by  the  eomplaiaaBt  on  Satur- 
day, the  ISth  of  the  present  month,  is  overruled. 

January  2S,  1839. 

Hr.  Justice  Baldwin  did  not  consider  the 
State  of  Massachuaetta  before  the  court;  after 
what  bad  passed  at  tbe  last  term,  not  consider- 
ing Massachusetts  before  the  court,  he  had 
taken  no  part  in  the  order  now  made  by  the 


■WILUAU  R.  SMITH,  Appellant,    [*«• 
OUT  RICHARDS,  Appellee. 


trts  ot  the 
It  the  por- 
me  circuit 
F  Tork,  by 
rescinded. 
t  prlDdple, 
JofaUlec- 
ther  afford 


"'r"e 


r  mnat  be  presumed  t 


I  partT  selllna  propertr  mnat  be  prei 

wbetber  tbs  reprcKntsllOD  which  h. 

ot  It  Is  trae  or  false.  It  be  knows  It  to  be  false, 
tbat  Is  freed  of  the  meet  poslUve  kind :  bat  If  he 
does  DOt  know  It,  then  It  can  onir  be  troin  groas 
negligence:    --"  --' •--■—    --  -    '   -• 


iw  It.  tl 

__„.„ .    and   la   contemplal 

equltr,  nprnentatloDS  founded  on  a  mtitafee  reselt- 
iDg  from  snch  negligence  Is  trand.  Ths  purchaser 
confldea  In  them  upon  the  assumption  that  the 
Qirner  knows  bU  own  prapertj,  mnd  truly  repre- 
teati  It.  And  It  Is  Immsferlal  to  the  pnrchaier 
whether  the  misrepresentation  proceeded  from  mis- 
take or  fraud.  The  Injurr  to  him  Is  the  same  what- 
ever  mar  have  been  the  motives  of  tbe  seller.  Tbe 
misrepresent  a  tlOQi  of  the  seller  ol  properrj,  to  BD- 
thortie  the  reeetndlog  a  contract  or  sale  bjr  s  court 
or  equltr.  must  be  of  something  mslerial.  conitltut- 
lug  BD  Indnrement  or  motive  to  pnrchBse:  and  br 
wElcb  be  has  been  misled  to  hli  InJnrr.  It  mast  be 
In  something  lo  wblcb  tbe  one  party  places  a 
known  trust  aad  conlldence  In  the  other. 

Whenever  a  sale  Is  made  of  propevtj  not  preseni, 
bat  at  a  remote  distance,  which  the  seller  knows 
the  purchaser  has  cot  seen,  bat  which  he  buys  ap- 
on  tbe  represectatloD  of  the  seller,  relring  on  lie 
truth,  then  the  represeotallon  In  elTect  amoantP  to 
a  warraatr :  at  least  the  seller  Is  boand  to  make 
good  the  representation. 

ON  appeal  from  the  arcnit  Court  of  the 
United  SUtes  for  the  Southern  District  of 
New  York. 

Tbe  case  is  fully  stated  In  the  opinion  of  the 
court.  It  was  argued  by  Mr.  Patlon  and  Mr. 
Webster,  with  whom  was  Hr.  Botta  and  Hr. 
OKdcn,  for  the  appellant;  and  by  Mr.  Benr 
and  Mr.  Crittenden  for  the  appellee. 

In  the  Circuit  Court  for  the  Southern  Dis- 
trict  of   New   York,  a   bill  waa   filed  by   Ouy 


Smith,  for  tbs  purchase  of  a  part  of  the  Ooooh- 
land  gold  mine  in  the  State  of  Virginia,  tha 
contract  being  alleged  to  be  fraudulent.  It  waa 
agreed  by  the  counsel  for  tbe  parties,  tbat  a  da- 
Nora. — As  to  trand.  In  avoidance  of  deeds,  see 
notes  to  6  L.  ed.  U.  S.  42S :  40  L.  ed.  D.  B.  M. 

Aa  to  fraud  or  Illegal  eoDsIderstlOn.  bow  tar  will 
avoid  contract,  see  note  M  •  U  •!.  D.  B.  4S9. 


Smitb  v.  Riohabdb. 


«ree  ihonM  b«  «it«rad  fai  the  (Sreuit  Oonrt, 
pro  forma,  Kgainst  th«  complainant;  and  ac- 
eordinglj,  on  th«  22d  of  April,  1837,  a  decree 
was  entered,  reecindiag  and  annullinK  tbe  con- 
trsct  Id  relation  to  the  purchaae  of  the  Gooch- 
land mine,  ordering  that  It  be  given  up  to  uid 
Gnj  Richardi;  that  the  ap|reMant  Smitb  repay 


appeal 


prayed  and  allowed  to  this 


The  counsel  for  the  appellant  iuaisted  that 
the  decree  wai  erroneous  and  ought  to  be  re- , 
veraed,  and  the  bill  diimiised. 
17*]  *"1.  BecauM  the  said  eomp!ainant 
bM  wholly  failed  to  prove  that  the  repreeenta- 
tlons  and  description  of  the  Goochland  mine 
alleged  in  the  bill  to  be  unfair  and  untrue,  are 
other  than  fair,  accurate,  and  juat  deicriptioni 
■nd  repreeentatione;  and  that  on  the  contrary 
thereof,  the  proofs  ia  the  cause  show  that  the 
reproentationB,  declarations,  and  descriptiooB 
made  and  given  of  said  mine,  so  far  as  the  same 
•re  complained  of  in  said  bill,  were  and  are 
true,  just  and  faithful. 

"i.  Because  tbe  opinions  and  eatiniates  made 
by  the  appellant  of  tbe  value  of  said  mine  and 
of  its  richness  and  great  worth,  and  which  are 
alleged  in  the  bill  to  hare  been  false,  exaggera- 
ted, and  deceptive,  and  made  for  the  purpose  of 
defrauding  and  deceiving  tha  complainant,  were 
not  only  his  real,  honest,  and  bona  fide  opinlona, 
but  were  such  aa  he  waa  well  warranted  in  en- 
tertaining and  ezpreasing. 

"3.  Because,  even  If  tbe  court  should  be  of 
oirfnlon  that  the  estimates  of  the  value  and 
rtdmea  of  the  mine  and  vein,  expressed  by 
the  appellant,  were  exaggerated  and  extrava- 
gant, he  U  in  no  maaner  at  law  or  In  equity 
reaponaible  for  such  exaggerated  and  unfounded 
statement*  as  to  the  value  and  ricbnesa  of  said 
mine,  and  Its  veins  or  deposits  of  gold. 

"4.  Because,  even  U  all  tbe  descriptions  of 
laid  mine,  and  all  the  declarations  made  in  re- 
nrd  to  it  by  said  complaint,  as  set  forth  in  said 
btU  aa  untrue,  inaccurate  and  erroneous,  were 
•o  in  fact,  it  would  not  be  competent,  either  at 
law  or  in  equity,  to  rescind  the  contract  which 
hkd  been  executed  for  the  purchase  and  sale  of 
tbe  property,  unless  It  hsd  been  proved  that 
tbe  appellant  knew  that  such  descriptions  and 
declarations    werv    inaccurate,    erroneous,  and 


the  testimony  clearly  proves  that  the  appel- 
lant did  believe,  and  bad  just  reason  to  believe 
that  his  descriptions  of  said  mine,  and  repre- 
aentations  of  its  value,  were  strictly  and  litetal- 
Ij  tnw,  JDst,  and  aeeurate. 

"9.  Because,  it  ia  distinctly  and  expressly 
admitted  by  the  complainant,  and  proved  by 
tke  testimony,  that  certain  specimens  or  wash- 
inga  of  gold  ore,  forwarded  by  the  appellant 
Smith  to  Nathaniel  Richards,  and  alleged  to 
have  been  taken  from  said  Goochland  mine, 
and  exhibited  to  him  as  fair  samples  of  said 
mine,  were  exceedingly  rich  in  particles  of 
fold,  and  gave  every  indication  that  the  mine 
horn  whieh  thej  ware  taken,  U  the  aaid  apeei- 
a*  X*.  ad. 


gold,  and  of 
clearly  and 

conclusively  shown  that  the  said  specimens 
were  really  and  fairly  taken  from  said  mine,  in 
a  way  and  manner  to  ensure  their  being  fair 
and  proper  samples  of  tbe  mine;  and  that 
many  other  specimens  bad  been  taken  from  it 
by  others  before  Smith  was  interested  in  or 
knew  anything  of  said  mine,  of  equal  richness 
with  tbe  specimens  forwarded  to  Nathaniel 
Richards  by  him. 

*"7.  Because,  even  if  the  proof  should  [*S8 
be  considered  aa  having  sstabliahed  that  the 
cuts,  searches,  examinations,  and  explorations 
made  since  the  pnrcbase  by  the  complainants 
and  others  from  the  appellant,  have  demonstra- 
ted that  the  mine  is  not  aa  valuable  as  the  In- 
dications warranted  Smith  to  believe,  or  even 
that  tbe  property  is  wholly  worthless  as  a  mine 
(and  it  is  by  no  means  admitted  that  such  ex- 
aminations nave  been  sufficiently  extensive  or 
well  conducted  to  Justify  such  conclusions],  jet 
that  tbe  appellant  is  not  responsible  for  such 
failure  of  toe  mine  to  realiie  the  expectations 
justly  founded  upon  the  indications  of  value 
and  richness  whlcn  existed  at  tbe  time  of,  and 
before  the  sale;  whether  the  disappointment 
has  resulted  from  tbe  veins  giving  out,  being 
intercepted  hy  rock,  or  whatever  cause  of  tbe 
like  kind.  Such  contingencies  and  disappoint- 
ments are  always  to  be  hazarded  in  every  kind 
of  speculative  adventure;  and  adventures  In 
gold  mining  have  never  been,  in  anv  country, 
remarkable  for  exemption  from  tbem.  And 
tbe  appellant  in  this  case  did  not  undertake  to 
insure  against  them  by  any  act  or  expression. 
On  tbe  contrary,  it  is  proved  that  the  com- 
plainant and  those  who  united  with  him  In  tbt 
purchase,  were  fully  alive  to  the  risks  and  haz- 
ards atteodaut  upon  all  gold  mining  adventure* 
and  speeulations;  and  were  emphatically  ad- 
moDianed  of  these  hacards,  when  the  appellant 
exonerated  himself  from  responsibility  for  their 
occurrence,  by  tbe  explicit  declaration,  mad* 
at  tbe  time  of  the  contract,  that  he  sold  the 
mine  'for  what  it  is,  gold  or  anowballa.' 

"B.  Because,  tbe  property  being  expreasljr 
sold  with  all  faults  ('for  what  it  is,  gold  or 
snowballs'),  accordingly  to  the  settled  rules  of 
law  applicable  to  such  a  contract,  the  vendor 
cannot  be  made  responsible  for  any  defect  in 
tbe  quality  of  the  thing  sold,  or  for  an;^  misde- 
scription, known  or  unknown  to  the  said  vend- 
or; unless  it  also  appear  that  be  committed 
positive  fraud,  by  resorting  to  some  means  of 
concealing  tbe  defects  and  misdescription,  and 
by  artiUce  and  contrivance  prevented  the  pur- 
chasers from  discovering  tbem." 

Tbe  counsel  for  the  appellant,  in  support  of 
the  third  point,  "that  even  if  the  oourt  should 
be  of  opinion  that  the  estimates  of  the  value 
and  richness  of  the  mine  and  vein,  expressed 
by  the  appellant,  were  exaggerated  and  extrav- 
agant, he  is  in  no  manner  at  law  or  in  equity 
responsible  tor  such  exaggerated  and  unfounded 
statements  as  to  tbe  value  and  richness  of  said 
mine,  and  its  veins  or  deposits  of  gokL"  The 
following  authorities  were  cited:  Sugden  Iaw 
of  Vend.  2;  Chandler  v.  Lopus,  Cro.  Jac  4;  1 
Roll*'*  Abr.  801,  (pi.)  16;  Harvey  v.  Young, 
Yelverton,  21,  b,  and  note*  to  the  American 
editioni  Featon    v.    Browne,    10    Vet.    IM;  1 
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SnpiiMB  Ooun  or  thi  Uhited  SrAns. 


Salk.  £11;  m»nej  w.  Selbr,  B.  C.  2  Lord  IU7- 
nioDd,  1118;  Sugden  Law  of  Vend.  4,  In  note 
Aner.  edit,  of  1828;  Kiniuu-d  v.  Lord  Deui,  1 
OolL  Dea  332;  Roiwell  T.  Vktuhan,  Cn>.  Jfte. 
120;  Sherwood  *.  BalmoD,  2  DaVs  Reporta; 
DaTw  T.  King,  1  SUrUe,  Rep.  81;  Whitefletd 
v.  ITLeod,  2  Bmy.  380-384;  1  Lavina.  102; 
Pollard  V.  Lyman,  1  Day,  ISA. 
St*]  *In  aupport  of  tlie  fourth  propodtion, 
that  "even  ff  all  the  deacriptiona  of  Mid  mine, 
and  all  the  declaratione  made  In  r^ard  to  it  by 
said  complainant,  aet  forth  In  the  aaid  bill  •■ 
untmo,  inaecurate,  and  emmeoiu,  were  lO  in 
faot.  It  would  not  be  competent  either  at  law  or 
In  eqnltj  to  reaeind  tbe  oontract  which  had 
been  executed  for  the  porcbaae  and  aale  of  the 
piopert]',  nnlesa  it  bad  been  proved  that  the 
appellant  knew  that  anch  deacriptiona  and  dee- 
larationa  were  Inaccurate,  erroneoue,  and  falie." 

The  eonniel  for  the  appellant  cited,  flrat, 
eaaea  ehowtni;  the  diatinction  between  the  de- 
gree of  nnfairaeaa  and  proof  of  fraud,  required 
in  authoriie  a  court  of  eqnitj  to  refuie  ipecifio 
performance,  and  that  neeesaai?  to  juatify  a  re- 
■daaion  of  a  contract.  Ellard  v.  Lord  Lan- 
daff,  1  Ball  ft  Beatty;  Oatheart  t.  Robinaon,  S 
Petora'a  Rep.  278;  10  Vea.  292. 

E.  Caaea  saowing  that  the  rule,  caveat  emptor, 

K valla  in  E^land,  New  York,  and  VirsinU, 
h  as  to  real  and  personal  property;  and  that 
to  rescind  a  contract  there  must  be  actual 
fmud  and  intentional  misrepresentation. 

i.  That  in  salea  of  real  estate  tbe  rule  appliea 
«Ten  to  the  title,  vis.:  Roawell  v.  Vaugban, 
Cro.  Jac  IM;  Pollard  v.  Layman,  1  Day,  158; 
Hitdlcook  V.  OiddlncB,  4  Price,  ISB;  Telverton, 
SI  (b.)j  iiotea  Amertean  Ed.;  Commonwealth  v. 
WOlenahan,  4  Rand.  482;  Cheaterman  v. 
OardJoer,  5  Johns.  Ch.  R.  £9;  Abbott  t.  Allen, 

n.ess. 

Aa  to  defects  of  quality  or  misdeserlptlon, 
there  can  be  no  rescission  or  responsibility  up- 
on tbe  vendor,  unkas  there  be  a  warranty — 
fraud,  or  intentional  misrepresentation.  Park- 
inson T.  Lee,  8  East,  314;  Sands  v.  Taylor,  C 
Johns.  R.  SOfi;  Duke  of  Norfolk  t.  Wortly,  1 
Camp.  337;  Seixaa  v.  Wood,  S  Cainei'  Rep. 
48;  Oldfleld  v.  Round,  6  Vea.  608;  Dyer  v. 
Lewis,  7  MaM.  284;  Legge  v.  Croker,  1  Ball  ft 
Beatty,  608. 

Ae  to  the  eighth  point,  "that  the  property 
being  expressly  sold  with  all  faults  (for  what  it 
is,  gold  or  snowballs),  according  to  the  settled 
rnles  of  law  applicable  to  aueh  a  oontract,  the 
vendor  cannot  oe  made  responsible  for  any  de- 
fect in  the  quality  of  the  thing  sold,  or  for  any 
misdescription,  known  or  unknown  to  the  said 
vendor,  unless  it  also  appears  that  he  commit- 
ted poaitive  fraud,  by  resorting  to  some  means 
of  ooneealiiu  the  defecta  and  misdescription, 
and  by  artifice  and  contrivanoe  mvented  the 
purohaaers  from  discovering  them. 

The  counsel  for  the  appellant  dted  Oldfield 
V.  Round,  G  Vea.  S08,  Ba^ehole  v.  Waltens,  3 
Damp.  164,  Bcbneider  v.  Heath,  3  Camp.  SOS, 
Pickering  t.  Dowson,  4  Taunt.  770,  Sherwood 
T.  Salmon,  S  DaT,  Tucker  v.  Cocke,  2  Rand. 
57;  Green'a  Opinion,  SS,  Vemon  t.  Keega,  12 
last,  832;  a  C.  4  Taunt.  488. 

Mr.  Bcny  and  Mr.  Ciittendeii,  for  the  appel- 
lee, insiated  that  the  description  of  the  prop- 
wty  Bold  was  materially  false  in  tbe  particulars 
sat  forth  in  the  brief  of  the  appellee;  that  the 


false  description  'was  given  by  the  ap-  (•»• 
pellant,  with  the  design  to  deceive,  and  that  he 
adopted  meaaurea  to  conceal  tbe  matters  of 
false  description;  and  conUnded  that  even  if 
the  contract  of  the  parties  could  be  construed 
a  sale  with  all  faults,  that  the  case  came  within 
the  principles  decided  In  tbe  case  of  Schneidw 
V.  Heath,  3  Oamp.  BOe. 

But  they  contended  that  the  contract  was 
not  to  be  construed  a  sale  with  all  faults;  and 
referred  to  Pickerinr  t.  Dowson,  4  Taunt.  T79. 

If  so,  they  contended  that  the  sale  was  fraud- 
ulent and  onght  to  be  set  aside,  on  the  author- 


Donalson   t.  Weakley  et   al.  3  Verger's  Rep. 
178,  Sherwood  t.  Salmon,  6  Da.y'a  Rep.  439. 

^ley  further  contended  that  if  tbe  false  rep- 
resentations should  be  considered  as  made  by 
mistake,  that  being  so  in  mattera  whtch  formed 
the  inducement  to  the  contract  on  the  part  of 
the  appellee,  a  court  of  equity  ought  to  relieve 
by  rescinding  the  contract,  and  cited  1  Story's 
Eq.  202,  204;  McFerran  v.  Taylor,  3  Cranch, 
270,  Glaasell  v.  Thomas,  3  Leigh,  113,  Cham- 
berlane  v.  Mareh,  8  Mun.  283,  Pearson  v.  Mor- 
gan, 2  Bro.  Chan.  389,  Allen  v.  Hammond,  11 
Peters,  83,  C&lvery  v.  Williams,  1  Ves.  Jun., 
Hitchcock  V.  Giddings,  4  Price,  133,  Lowndes  r. 
Ulw,  2  Coxe'a  Cases,  383. 


This  esse  comes  before  us  by  appeal  from  a 
decree  of  the  Circuit  Court  for  the  Southern 
District  of  New  York. 

It  was  a  suit  in  equity,  brought  by  tbe  appel- 
lee againat  the  appeflant,  to  aet  aside  a  contract 
for  fraud. 

It  appears  that  in  December,  1832,  a  tract  of 
land,  embracing  a  gold  mine,  called  the  Gooch- 
land mine,  tying  in  the  County  of  Goochland, 
Virginia,  was  purehaeed  by  the  appellant,  one 
third  for  hiuuelf,  and  two  thirds  for  Nathaniel 
Ricbarda,  of  the  city  of  New  York,  at  the 
price  of  about  (14,000.  In  May,  1833,  the  ap- 
pellant sold  one  half  of  his  third  to  Nathaniel 
Richards,  for  (15,000.  In  June,  1833,  he  sold 
five  sixths  of  the  other  half  to  the  appellee  and 
others,  at  the  rate  of  949,000  for  the  whole  of 
that  half. 

Tbe  interest  which  the  appellee  acqnired  in 
this  property  waa  one  eighth  part  of  one  sixth, 
at  tbe  price  of  $9,825;  aa  evidence  of  which  he 
received  from  Nathaniel  Richards,  who  acted 
aa  the  appellant's  agent  in  making  the  sale,  a 
writing  dated  July  4th,  1833,  sdcnowledging 
the  receipt  of  the  purchase  money,  in  cash  and 
several  notes  of  hand.  This  paper  described 
the  property  thus  sold  and  bought,  ss  one 
eighth  part  of  one  sixth  of  four  hundred  and 
fifty-six  aerea  of  land,  and  of  one  hundred 
acres  purchased  of  David  Moss,  the  deeds  bear- 
ing date  17th  of  May,  1833;  both  parcels  lying 
in  tbe  County  of  Goochland,  and  State  of  Vir- 
ginia, and  called  the  Goochland  mine. 

It  declares  that  the  receipts  (that  ia  of  the 
cash  and  notea)  entitled  Guy  Richards  (the  ap- 
pellee) to  the  one  eighth  portion  of  one  sixth 


title  to  all  was  in  Nathaniel  Richards,  although 
one  sixth  part  belonged  to  the  appallsnt. 

Pel«ra  tS. 


Smith  t.  Biohabdb. 


■sly  undentood 
Mid  mgtMd  to  by  tha  dald  duy  TUchardi,  tint 
b«  b  to  eontribnU  hla  full  proportion  of  kii; 
expenaeB  Blremdy  ineoired,  or  which  niftj  M 
hMmTBd  hereafter  on  the  ndi  premlaei,  '- 
seardiing  for  or  developing  »aj  Dune  or  mi 
hi  the  erection  of  buildinge,  the  purchese  of 
tnmMamj,  and  anj  other  expenH*  for  the 
•bore  nneral  object,  which  I  may  deem  ~ 
mj.    Signed  \ty  Nathaniel  Rieharde." 

TUb  li  the  eontrMt  whlA  the  bill  leeki  to 
•et  uidej  it  all^ea  that  the  appellee  waa  ia- 
dneed  to  malte  it  by  Tarlooa  repretentationi 
•nd  declaratiolu  of  the  appellant,  eapecially 
tboM  ooDtained  in  certain  letter*,  pftrtleularly 
referred  to  in  the  bill,  written  bv  the  appellant 
to  Nathaniel  and  Charles  H.  Kiehardi,  which 
tbm  bOl  cbargea  to  have  been  (alee,  fraudulent 
and  deceptive,  and  made  for  the  purpoae  of 
deluding  and  deceiving  the  appellee  and  otber 
pcraona,  and  inducing  them  to  purchase  at  an 
eiortritant  and  unconscionable  price;  and  by 
spedmena  of  washings  of  said  gold  mine,  wbieh 
wen  exhibited  to  tlie  appellee  ai  fa.ir  specimens 
and  samplea  of  tbe  Goochland  mine,  which  the 
bill  charges  were  not  fair  samples;  and  that  the 
appellant  knew  that  tbey  were  aiA  fair  samples, 
and  that  be  caused  them  to  be  exhibited  to  the 
appellee*  as  fair  specimens  and  saapl< 
mine,  for  tbe  express  purpose  of  defrauding 
him,  by  inducijig  bim  to  purchase  a  part  of  his 
interest  in  said  mine,  upon  the  faith  of  said 
speomens,  as  well  as  the  false,  fraudulent,  »nd 
deceptive  representations.  The  tnll  further 
duuves  that  one  of  tbe  letters  of  tbe  appellant 
to  Nathaniel  Richards,  dated  Jauua^  2Ist, 
1S33,  containing  a  description  of  tbe  Gooab- 
land  mine,  was  read  to  him, 
exhibited  to  him,  at  the  express  rsqnesi 
appellant,  by  Nathaniel  Richards,  In  the  month 
of  Jims,   1S33,  a  short  time  before  " 

It  further  dwrgea  that  the  appellant  had 
repnoented  to  the  a^ellee  that  ha  wna  well 
sUHod  in  the  business  of  mining,  having  bMn 
employed  in  that  bnsiness  in  South  AmericAi 
tlut  he  understood  the  direettons  of  veins  in  a 
mine,  and  the  coat  and  expense  of  extracting 
gold  from  the  foreign  materiaJe,  by  which  it  is 
surrounded,  and  In  which  gold  is  most  usoally 
found.  Thst  the  Virginia  Minins  Company, 
relj^ing  upon  the  fitness  of  tbe  appellant  (or  the 
bnstneas  aforesnid,  and  his  slcill  In  tbe  prlnd' 


e  negotiations  and  representation*  concerning 
tfas  Qoochland  mine  he  was  the  agent  of  the 
Virginia  Mining  Company.  That  the  appellee 
B*T«T  wa*  at  the  Goochland  gold  mine,  nor  did 
he  ever  visit  the  tract  of  land  in  which  it  was 
repreaented  by  tbe  appellant  to  be  situated;  but 
tbat  in  the  month*  of  June  and  July,  1833,  be- 
lieving the  appellant  to  be  a  man  of  strict  honor, 
honesty,  truth,  and  veracity,  he  reposed  the  most 
SS*]  implicit  faith  in  his  deelanition*  *wlth 
r^ard  to  said  gold  mine,  and  relied  exclusively 
upon  his  representation*,  especially  his  letter 
of  tbe  21st  January,  IS33,  to  Katlianiel  Rich- 
ards, and  bis  several  letter*  to  Charles  H.  Rich- 
ards, as  eontnining  accurate,  fair,  and  correct 
descriptions  of  the  Goochland  mine. 

The  bill  then  proceeds  to  charge  certain  spo- 
>•  Ih  ed. 


ciAo  misrepresentation*  tn  the  following  paitie- 
ular*,  to  wit: 

1st.  That  there  are  not,  and  never  have  been, 
any  veins  of  gold  whatevsr  in  ths  Gooehland 
mine,  ijid  that  that  faot  wa*  well  known  to 
Smith  at  tbe  time  when  be  wrote  the  letters 
and  made  the  representations  before  stated; 
and  that  neither  one  hundred,  nor  any  other 
number  of  feet,  on  a  vein  in  said  mine,  was  or 
wers,  at  the  date  of  the  letter  from  the  appel- 
lant to  Nathaniel  Richards,  or  at  any  Otner 
time,  opened  or  developed. 

2d.  That  so  far  from  there  being  rich  veins 
of  gold  in  the  mine,  as  the  appellant  in  the  last 
mentioned  letter  (that  is,  as  we  understand  it, 
of  the  2lBt  Of  January,  1833,  to  Nathaniel 
Richards)  asserted;  that  there  were  ents,  and 
searches  which  had  recently,  and  since  his  pur- 
chase, been  made  at  th*  said  mine  in  various 
directions,  and  no  veins  of  gold  whatever  eonld 
be  dlseovcnd;  and  that  the  purchasers  thereof, 
including  the  appellee,  had  been  compelled, 
after  many  seanuies,  sinking  shafts,  making 
cuts  and  experiments,  and  expending  a  great 
deal  of  money  In  the  enterprise,  to  sMndon  the 
search  after  gold  in  said  mine;  to  dismiss  thdr 
workmen,  a^  give  up  tike  project  of  mining 
nltwether. 

s£  That  there  are,  and  were  at  the  time  of 
the  appellant ^s  representations  in  relation  to 
said  mme,  One  particles  of  gold  to  be  found  on 
the  premises,  including  within  the  bounds  of 
the  Goochland  mine.  But  tbat  such  particles 
are  and  were  so  minute,  so  few,  and  so  mixed 
up  with  sand  and  other  foreign  eubstances,  that 
the  cost  of  extracting  the  gold  from  such  mate- 
rials would  far  exceed  the  value  of  the  gold 
when  extracted;  and  that  tbe  four  hundred 
and  Afty-six  acre*,  and  the  on*  hnndred  acre* 
of  land  spedfled  in  the  receipt  of  Nathaniel 
Richard*,  Defors  stated,  are  utterly  worthies* 
as  a  gold  mine;  and  the  appellee's  Intereat 
therein  Is  of  no  value  whatever. 

4tfa.  That  the  specimens  of  washings  of  said 

eld  mine,  exhibited  to  the  appellee  and  others 
the  order  and  direction  of  the  appellant,  a* 
fair  spedroens  and  eumplet  of  said  gold  mine, 
are  not,  and  were  not  at  the  time  when  they 
wers  forwarded  by  the  appellant  to  Nathaniel 
Richards,    fair   sample*    or    apedmen*    of    said 
ine;  and  the  appellee  expresses  his  belief  that 
ley  were  not  taken  from  the  Goochland  mine. 
Gtb.  Tbat   the   Goochland   premises   do   not 
intain  veins  of  gold,  nor  any  considerable  de- 
posits of  gold;  nor  are  they  rich  in  gold,  or  of 
any  value  whatever,  for  any  purpose  of  min- 
,  either  for  gold  or  any  other  metal, 
'he    answer   of   the   defendant,   In   variooi 
parts  of  it,  utterly  and  unqualifiedly  denies 
uiy  intention  or  purpose  to  deceive  or  deluds 
'the  appellee,  or  that  he  had  ever  done,  [*>S 
or  permitted  to  be  done,  anything  to  produce 
that  effect.    It  denies  that  he  erer  made  any 
Inflated  representation*,  or  false  description*  of 
the  mine,  to  induce  any  person  to  give  an  Inor- 
dinate price  for  his  Interest  therein.    It  InaieU 
that  in  the  letUr  of  the  21st  January,  1833,  to 
Nathaniel  Richards,  his  object  was  to  give  a 
true   and   accurate  aoeonnt   of    the   Gooohland 
mine,  so  far  as  the  facts  could  be  ascertained 
by  his  own  obwirvation  and  from  the  luforma- 
tion  of  others  on  whom  be  could  rely;  and  that 
in  those  addressed  to  Charles  H.  Richards^  no 
fact  wa*  atatcd  as  being  known  to  him,  whicli 
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WH  nntme  at>  far  m  fmcts  are  giren,  tn  refer- 
•Qce  to  the  GoocblaDd  mine;  and  that  aa  well 
1b  tbe  beforementioned  letter  to  Nftthaniel,  m 
in  thoM  to  Charlea  H.  Richards,  as  far  aa  opin- 
Ions  mre  azpreued,  they  were  honeitly  enter- 
t^ned,  without  any  intention,  motive,  or  pur- 
pOM  to  deceive  tn«  appellee,  or  an^  penon 
whatever.  It  inaiati  that  the  Bpeetraena  ol 
gold  ore  sent  bj  him  to  Nathuiel  Richards 
were  fair  MimpleB  of  the  mine;  and  denies  that 
these  specimena  were  directed  bf  him  to  be  ex- 
hibited to  the  appellee,  or  anj  other  person, 
with  a  design  of  deeeivins  or  defrauding  any 
peraon  to  whom  they  might  be  shown. 

It  inaista,  in  general,  that  in  all  the  itate- 
nwnts  he  ever  made,  at  any  time,  to  any  person 
MDceming  the  Goochland  mine,  whether  in 
writing  or  verlially,  so  far  a*  facts  were  given 
within  his  knowledge,  they  were  atrietly  true; 
■o  far  as  the  information  derived  from  others 
WM  given  he  believed  it  to  be  trae;  and  so  far 
H  his  opinion  has  been  expressed  on  tbe  sub- 
(ect  of  the  Goochland  mine,  such  opinion  was 
Bones tly  entertained,  without  any  interest, 
motive  or  view,  directly  or  indirectly  to  de- 
ceive the  appellee  or  any  other  person.  It 
fauists  that  there  are  and  were  veins  of  gold  in 
tbe  Goochland  mine,  and  that  from  personal 
examination,  before  any  representation  was 
made,  he  knows  that  the  Goochland  mine  con- 
tains veins  of  gold  of  extraordinary  richness, 
and  of  great  intrinsic  value.  It  insist*  that,  at 
tbe  time  he  wrote  the  letter  to  Nathaniel 
Blchards,  there  were  an  hundred  feet  or  up- 
wards, according  to  his  best  judgment,  de- 
veloped on  the  vein  in  said  mine. 

The  answer  admits  that  the  apjpellant  may 
have  been  informed  by  Nathaniel  Richards 
that  he  had  shown  or  niid  the  letter  of  the  2lEt 
Jviuary,  1833,  to  the  appellee  and  others,  but 
at  what  time  he  la  unable  to  stats;  that  he  was 
Informed  by  Charlea  H.  Richards  that  said 
letter  bad  been  read  to  him  and  others,  in- 
elnding  the  appellee,  before  the  purchase  made 
by  him  and  them  of  his  interest  in  the  Gooch- 
luid  gold  mine;  that  he  had  been  informed, 
and  believes  it  to  be  true,  that  about  the  month 
of  June,  1833,  Nathaniel  Richards  did  exhibit 
to  the  appellee  and  otheis  the  specimens  or 
washings  of  gold  ore,  forwarded  by  the  appel- 
lant, aa  specimens  of  the  Goochland  mine,  and 
Its  productions  of  gold;  that  in  June,  1B33,  the 
appellant  wrote  several  letters  to  Charles  B. 
lucharda;  that  In  describing  the  Goochland 
mine  1b  tboee  letters  he  used  language  of  a  very 
decided  character,  as  bein«  the  very  richest 
$4*]  mine  in  Virginia,  *or  in  the  United 
States;  that  the  appellant  esteemed  himself  well 
■killed  in  the  busmees  of  mining,  and  that  the 

Spellee  relied  on  such  skill  in  making  the  pur- 
ise;  that  during  the  whole  time  of  the  ne- 
gotiation and  representations  concerning  the 
Goochland  mine,  he  was  employed  ss  the  agent 
of  the  Virginia  Mining  Company;  that  the  ap- 
pellee did  not  visit  the  mine,  or  the  tract  of  land 
on  which  it  was,  iMfore  he  bought  an  interest 
therein;  that  the  negotiation  for  the  purchase 
of  the  mine  was  earned  on  principally  through 
Nathaniel  and  Charles  H.  Richards;  that  he 
believes  the  appellee,  when  he  purchased  an 
interest  in  the  gold  mine,  fully  believed  the 
declar^tioDt  and  reprt»ent»itioo»  and  letters  of 
the  ttppeilmjit  to  bt  trae,  to  tax  aa  he  may  hftve 
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been  Infonned  thereof;  and  that  he  purchased 
an  interest  therein  in  the  full  reliance  that 
whatever  this  defendant  had  said,  declared,  or 
written  on  the  subject  of  the  Goochland  mine, 
was  strictly  true;  but  does  not  admit  that  the 
appellee  purchased  solely  on  the  faith  of  his 
representations,  declarstions,  and  letters. 

Having  thus  stated  the  material  allegations 
in  the  bill,  and  aa  well  the  denials  as  the  ad- 
missions in  the  answer,  we  are  enabled  to  see 
what  the  questions  are  which  we  are  called 
upon  to  decide.  But,  before  we  state  them,  we 
will  present.  In  a  condensed  form,  those  parts 
of  the  representation,  the  alleged  falsehood  of 
which  constitutes  the  gravamen  of  the  ap- 
pellee's bill.  In  the  letter  from  tbe  appellant 
to  Nathaniel  Richards,  under  date  of  January 
2Ist,  1S33,  in  which  he  professes  to  give  an 
account  and  his  views  of  tbe  Goochland  mine, 
amongst  other  things,  he  states  that  there  has 
been  upwards  of  one  hundred  feet  on  the  vein 
developed,  which  proves  to  be  very  rich  in- 
deed, much  richer  than  anything  yet  discovered 
in  the  United  States,  and  the  quality  of  the 
gold  surpasses  any  heretofore  discovered  in 
any  country;  that  the  surface  is  rich  in  gold. 
In  r^ard  to  the  formations  in  which  the  ore  is 
found,  he  says:  It  la  quite  wide,  a  distance  in 
one  place  of  twelve  feet  haa  been  cut,  and  the 
veins  are  disseminated  throughout  the  whole 
formation,  in  threads  of  from  two  to  six  inches 
wide,  and  in  many  have  several  concentrated 
together;  at  another  point  it  has  been  found  to 
be  several  feet  wider;  and  that  there  is  ore  from 
that  will,  without  douht,  rive  several 
hundred  pennyweights  of  gold  to  the  hundred 
pounds.  This  letter  wss  written  after  the  ap- 
pellant had,  as  he  himself  says,  made  a  careful 
personal  examination  of  the  vein  as  far  as  it 
had  been  developed,  which  he  says  was  for  a 
distance  of  one  hundred  feet  lengthwise. 

On  the  11th  of  June.  1S33,  the  sppellant 
vrote  to  Nathaniel  Richards,  requesting  him  to 
ihow  alt  the  specimens,  washings,  plst,  and 
description  of  the  mine,  to  Guy  (the  appellee) 
and  othere.  This  letter  and  these  specimens, 
washings,  etc.,  were  shown  to  the  appellee  in 
compliance  with  this  request.  The  represen- 
tations in  relation  to  the  mine,  then,  consist,  in 
part,  of  the  statements  above,  extracted  from 
the  letter  of  the  21st  of  January,  1833,  which 
was  shown  or  read  to  the  appellee,  and,  in  part, 
of  the  specimens,  washings,  'etc.,  exhibited  [*SS 
to  him  at  the  appellant's  request,  whilst  a  ne- 
gotiation was  going  on  between  the  appellant 
and  Charles  H.  Richards,  for  the  purchase  of 
the  appellant's  interest  in  the  mine,  for  himself 
and  otfaera,  of  whom  the  appellee  was  one,  and 
but  a  very  short  time  before  the  purchase  was 

The  first  question  In  order  is,  were  these  rep- 
resentations true  or  untrue! 

We  have  examined  the  evidence  in  the  record 

I  both  sides  with  much  care,  and  we  think 
it  unnecessary  to  go  into  a  detailed  examination 
and  comparison  of  that  evidence  here,  inas- 
much as  it  would  extend  this  opinion  to  a 
useless  length.  We,  therefore,  will  only  state 
the  conclusions  of  fact  at  which  we  have  arrived. 
They  are  these: 

We  think  it  not  true  that  there  was  one  hun- 
dred feet  developed  on  the  vein,  which  proved 
to  be  ven  iteb  Vndeed.  We  do  not  mean  to 
VcU-n  \% 


in 
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uj  tiMt  a  eunttntrotn  eipoaure  of  the  rein  for 
nne  hundred  feat  wu  implied  bj  the  lueotthc 
t«rm  dereloped;  on  the  contnwj,  we  are  of 
->piiiion,  from  tbe  eTidence,  that  the  r inking 
ihafta,  or  making  cuts,  at  intervals,  for  that 
diitanoe,  would  aatiafj  the  meaning  of  tfaia  ex- 
pTCMioD,  and  that  we  think  waa  done.  But  we 
me>n  to  aay,  that  although  there  was  a  imall 
qokotitT  of  ore  found  in  part  of  thia  vein,  wbleb 
waa  ri<^  ;et  in  an;  one  of  the  pita  it  was  ral- 
atirel]'  a  small  proportionj  that  in  aome  there 
waa  but  little,  and  one,  we  think  the  weight  of 
cTidence  ia,  that  there  waa  none  at  all. 
We  think  It  not  true  that  the  aurfaoe  was  rich 

We  think  it  not  tme  that  the  formation  was 
at  any  point  twelve  feet  wide,  or  that  the  veins 
were  disseminated  throughout  the  whole  forma- 
tioa.  In  threads  of  from  two  to  ei*  inchea  wide, 
a«d  in  manv  had  aereral  eonoentrated  to- 
gether. 

We  think  It  not  true  that  there  waa  ora  from 
that  mine  that  would  gire  aeveral  hundred 
pennyweighta  of  gold  to  the  hundred  pounda. 
We  will  not  say  that  there  might  not  beaaroall 
piece  aelected  which  would  yield  at  that  rate, 
bnt  we  think  that  this  representation  was  eal- 
calated  to  produce  the  Impression,  and  justify 
the  belief,  that  an  hundred  poundcof  ore  might 
be  gotten  together,  which  would  produce  aev- 
eral hundred  penny  weigh  ta  of  gold.  Any 
other  Interpretation  of  tnia  language  would,  in 
our  opinion,  impute  to  the  appelluit  Um  groateat 
deception. 

We  think  that  the  specimens  and  washings 
which  were  forwarded  to  Nathaniel  Bidiards 
B  not  fair  aamplei  of  the  minsL 


appellant, 

opInloD,  on^ht  to  have  eauaed  to  be  ecfaibited, 
either  apeameDa  of  the  richeat  and  poorest 
quality,  ao  aa  to  ahow  the  extremes,  or  aome  of 
an  average  quality,  knowing  that  the  persons  to 
whom  he  requested  them  to  be  exhibited,  and 
aaoiigat  them  the  appellee,  had  n«v«r  aeen  the 
fldaa.  Any  other  eonna,  under  the  oircnm- 
•taneea,  eonld  not  UH  to  prodoe*  a  false  esti- 
mate of  ita  valoa. 

S<*1  'Having  eome  to  these  ooDclnsiona  in 
relation  to  the  facta  of  thia  oMe,  the  next 
inqniry  in  order  la,  wliat  la  the  law  of  tbe  caae  t 

It  la  an  andtnt  and  wall  established  prin- 
af pb,  that  whenever  suppreaaio  veri  or  suggestio 
falai  occur,  and  more  eapeciitly  both  together, 
they  afford  R  snfBcient  ground  to  t«t  aaide  any 
release  or  eonveyence. 

Thia  andeut  prindple,  tbna  expressed  with 
so  much  sententious  brevity,  ia  laid  down  in 
toRna  somewhat  more  oompiehenaiva,  and  hav- 
ing a  direct  bearing  on  tbe  present  ease,  by  a 
nodem  text  writer  on  equity. 

In  1  Uaddoek'a  OkaiuKTy,  ««.  H  la  tbua 
atatad:  If,  indeed,  a  man,  upon  a  treaty  for 
any  eontract,  make  a  false  representation, 
wbiether  knowingly  or  not,  by  means  of  which 
be  pots  the  party  bargaining  under  a  miauike 
DMi  the  terma  of  barnin,  it  is  a  fraud  and 
reHavable  in  equity.  The  doctrine  thus  laid 
down  ta  almoat  In  the  very  worda  naed  by  the 
Cbaneelkir,  In  the  ease  of  Neville  v.  Wilkinson, 
1  Brown's  Oum.  Osm,  M,  wltt  Uw  axoep-' 
10  H.  md. 


tion  of  the  words,  whether  knowingly  or  not; 
and  the  part  of  the  proposition  embraced  by 
these  worda,  is  founded  upon  tbe  case  of 
Ainslie  v.  Itfedlicot,  0  Vesey,  21,  which  fully 
sustains  Mr.  Maddock.  In  this  latter  case  the 
following  strong  language  ia  uaed:  "Nodoubt, 
by  a  representation  a  party  may  bind  himaelf 
juit  ai  much  as  by  an  express  covenant.  If, 
knowingly,  he  represents  what  is  not  true,  no 
doubt  he  ia  bound.  If,  without  knowing  that 
it  is  not  true,  he  takes  upon  himself  to  make  a 
repreaentatioti  to  another,  upon  the  faith  of 
which  that  other  acts,  no  doubt  he  ia  bound, 
though  his  mistake  was  perfectly  innocent." 

But  the  doctrine  ia  laid  down  with  mora 
comprehensiveness  and  precision  by  a  still 
more  modem  writer  on  equity,  who  gives  ua.  In 
the  form  of  diatinet  propositions,  what  be  oon- 
alders  tbe  reault  of  the  various  cases  on  the 
subject,  and  marks,  with  particularity,  the 
modifications  which  belong  to  it. 

In  1  Story's  Equity,  201,  202,  it  ia  thus  sUted: 
"Where  the  party  intentionally,  or  by  design, 
misrepresents  a  material  fact,  or  produoea  a 
false  irapreasioo,  in  order  to  mislead  another,  or 
to  entrap  or  cheat  him,  or  to  obtain  an  undue 
advantage  of  him,  in  every  such  ease  there  is  a 
positive  fraud,  in  the  truest  sense  of  the  terma  i 
there  is  an  evil  act,  with  an  evil  intent— doluza 
malum,  ad  circumveniendum.  And  the  mis- 
representation may  be  aa  well  by  deeda  or  acts, 
as  bv  words — by  artifices  to  mislead,  as  by 
poaittve  aaaertiona." 

Whether  the  party  thus  misrepresenting  a 
fact,  knew  It  to  be  falae,  or  made  tbe  assertion 
without  knowing  whether  it  were  true  or  false, 
ia  wholly  immaterial,  for  the  afflnnation  of 
what  one  doea  not  know,  or  believe  to  be  true. 
Is  equally.  In  morals  and  law,  aa  unJuatiSabla 
ss  the  affirmation  of  what  ia  known  to  be  pos- 
itively falae.  And  even  if  the  party  innooently 
miare  presents  a  fact  by  mbtake,  it  is  equally 
conclusive,  for  It  operates  as  a  surprise  and  im- 
position on  the  other  party.  Or,  aa  Lord  Tbur- 
low  expreasea  it,  in  Neville  v.  'Wllkinaon,  [*S7 
"it  mialeads  the  parties  eontraetin^  on  Uis 
subject  of  the  cootraet." 

The  author  of  the  treatise  last  sited  thus 
•tataa  the  modifications  of  the  dootrina: 

The  misrepresentation  muat  he  of  aometbing 
material,  oonatltuting  an  inducement,  or  motive 
to  the  act,  or  omission  of  the  other,  and  by 
which  he  ia  actually  mialed  to  hia  injury. 

In  the  next  place,  the  misrepresentation  muat 
not  cmly  be  in  something  material,  but  it  most 
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opinion,  equally  open  to  both  parties  for  ex- 
amination and  Inquiry;  and  where  neither  pal* 
ty  is  presumed  to  trust  to  the  other,  bnt  to  n> 
ly  on  nia  own  judgment. 

The  doctrine  of  theae  text  writers  is  illustra- 
ted by  the  eases  in  the  booka,  some  of  whMk 
present  very  strong  applications  of  It;  for  it  ii 
held  to  extend  not  only  to  the  parties  to  tbs 
contract,  but  aJao  to  others,  who,  from  gross 
negligence,  are  guilty  of  misrepreaentatioB. 
Thus,  for  example,  in  the  case  of  Pearson  r. 
Morgan,  2  Brown's  Ch.  Oaaea,  38S,  where  A, 
being  intereatfld  in  an  estate  in  fee,  which  was 
charged  with  £8,000  in  favor  of  B,  was  allied 
to  by  C,  who  waa  sibovL  \a  \aii  vquki  \n  %, 
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to  know  whether  the  £9,000  was  itill  a  subalst-  the  eountrj,  and  from  the  Tonn  af  the  entry,  tt 

Ing  chlrge  on  the  estate.     A  stated  thftt  is  was,  was  rPaRonftble  to  presume  that  this  apology  is 

and  C  lent  hU  monej  to  R  accordingly.     It  ap-  true  in  point  of  fact;  but  the  court  does  not 

peared,  afterwards,  that  the  charge  had   been  conceive  that  the  fact  will  amount  to  a  legal 

satisfied:  yet  it  was  held  that  the  money  lent  justiflcation  of  the  person   who   Iibh  mnde  the 

was  a  charge  on  the  lands  in  the  hands  of  A's  misrepresentation.    lie  who   sells   proiwrty   on 

heirs,  because  he  either  knew,  or  o<uht  to  have  a  description  given  by  himself,  is  bound  to  make 

known  the  fact  of  satisfaction,  and  his  repre-  good  that  description;  and  if  it  be  untrue  in  > 

•entation  was  a  fraud  on  C  material  point,  although  the  variance  be  occa- 

Of  a  aimflar  character  was  the  case  of  Hobba  tioned  by  a  mistake,  must  still  remain  liable  for 

T.  Norton,  1  Ver.  130,  where  one  entered  into  that  variance. 

an  agreement  for  the  purchase  of  an  annuity.        The   prinefplea   of   these   cases    we   consider 

ehar^d  on  the  lands  of  a  third  person,  and  was  founded  in  sound  morals  and  law.    They  rest 

encouraged  in  the  coQrse  of  the  transaction  by  upon  the  ground  that  the  party  selling  property 

the  latter,  who  suggested  his  own  title,  and  it  must  be  presumed  to  know  whether  the  repre- 

afterwards  appeared  that  such  title  was  of  a  sentation  which  he  makes  of  it  is  true  or  false, 

nature  to  have  enabled  the  owner  to  avoid  the  If  he  knows  it  to  be  false,  that  is  fraud  of  the 

annuity;  yet  he  was,  as  to  the  purchaser,  held  most  positive  kind;  but  if  he  does  not  know  it, 

under  an  obligation  to  confirm  it.  then  it  can  only  be  from  gross  negligence:  and 

Oases  of  this  class  present  the  principle  in  its  in  contemplation  of  a  court  of  equity,  repre- 

strongest  aspect ;  because  In  these  cases,  the  par-  sentations  founded  on  mistake,  resultmg  from 

ties  making  the  representation  were  bound  by  such    negligence,   is   fraud.     6    Ves.    180,    189; 

ft  to  prevent  a  loss  to  others,  although  they  Jeremy,     3SS,     3S6.    The     purchaser    confides 

themselves    derived    no    advantage    from    it;  in    it,   upon    the   assumption   that    the    owner 

whereas,  in  those  instances  in  which  the  parties  knows  his  own  property,  and  truly  represents 

to  the  contract  made  the  representation,  they  it;  and,  as  was  well  argued  in  the  ca»e  in  Cranch, 

would  receive  benefit  to  the  amount  of  the  loss  it  is  immaterial  to  the  purchaser  whether  the 

which  the  misrepresentation  would  produce  to  misrepresentation   proceeded   from   mistake   or 

the  other  party,  who  acted  on  the  faith  of  it;  If  fraud.    The  injury  to  him  is  the  same,  whatever 

the  court  did  not  relieve  against  it.  may  have  been  the  motives  of  the  seller. 

This  principle  has  been  adopted  in  the  courts        We  will  neit  ini)uire  whether  the  misrepre- 

of  our  own  country.     In  Fulton's  Executors  v.  sentation  in  this  case  comes  up  to  the  rule  which 

Roosevelt,  S  Johns.  Ch.  Rep.  174,  the  case  was  has  been  laid  down.    In  the  first  place,  it  must 

this !  Fulton  was  induced  by  the  representations  be  of  matters  of  fact ;  and  it  has  l^en  argued  by 

of  Roosevelt  that  he  had  discovered  a  valuable  the  appellant's  counsel,  that  the  letter  of  the  21st 

coo]  mine  on  the  bank  of  the  Ohio  River,  to  of  January,  1B33,  did  not  profess  to  state  mat- 

eontraot  for  the  purchase  of  a  tract  of  land,  ters  of  fact,  hut  to  express  opinions.    It  ie  cer- 

atated  by  Roosevelt  to  embrace  the  mine;  and  tainly  "true,  that  matters  of  opinion  be-  [•59 

besides  giving  to  Roosevelt  $4,400,  Fulton  cove-  tween  parties  dealing  on  equal  terms,  although 

nanted  to  pay  him  11,000  annually,  for  twenty  falsely  stated,  are  not  relieved  against;  because 

SS*}  'yean;  but  the  annuity  was  to  cease,  if,  they  are  not  presumed  to  mislead,  or  influence 

after  the  mine  was  faithfully  worked  by  Ful-  the  other  party,  when  each  has  equal  means  of 

toil,  It  should  not  produce  at  least  112,000,  etc.  information.  But  we  consider  the  representation 

And  the  land   was  accordingly   conveyed  to  in  this  case  not  the  expression  of  opinion,  but 

Pulton.    It  appeared  that  there   was   no  eoal  the  ststement  of  facts.    The  appellant,  in  giv- 

mine  within  the  botmdories  of  the  land  con-  ing  a  description  of  a  mine  in  Virginia,  which 

veyed,  although  there  was  ooal  adjoining^  it,  in  he  desired  to  he  exhibited  to  the  appellee   in 

the   bsd   of   Uie   river,   which   was   navigable.  New  York,  says,  that  one  hundred  feet  on  the 

deep,  and  rapid;  but  the  working  of  the  mine,  vein  had  been  developed,  which   proved  to  be 

U  practicable,  would  be  very  haurdous,  expen-  very  rich,  much  richer  than  anything  yet  dis- 

■ive,   and    unprofitable.    The   oontraot   on   the  covered  in  the  United  States.     That  the  surface 

part  of  Fulton  was  held  to  be  founded  in  mis-  was  rich  in  gold;  that  the  formation  was  quite 

take  and  misrepresentation;  and  Booaevelt  was  wide,  and  in  one  place  twelve   feet;  that  the 

perpetually   enjoining  from  bringing  any  suit  veini  were  disseminated  throughout  the  whole 

agamst  Fulton,  to  recover  the  annuity  agreed  formation,  in  threads  of  from  two  to  six  inches 

to  be  paid  Um.  wide;  and  that  there  was  ore  from  the  mine 

In  that  case  the  Chaoeellor  (ays:  Whether  the  that  would  without  doubt  give  several  hundred 

defendant  made  the  statements  In  his  letter  to  pennyweights  of  gold  to  the   hundred  pounds. 

Pulton  through  mlaUke,  or  under  the  delusions  j^^w,  as  to  one  of  these  sUtements,  beyond  alt 

of  hU  own  imagination,  or  by  design.  I  am  not  question  it  ta  a  matter  of  fact;  we  mean  the 

ab  e  to  say.     It  is  iufficlent  for  the  decision  erf  ^„^  ^^j^  describee  the  width  <.f  the  formation 
this  case,  that  the  representationa  are  not  sup'         .  veins 

ported,  hut  an  contradicted  by  proof,  and  that        a.„{_„'     .j.  .  „_™.i  „_„;„.,,„„    w-  a- 

Su  el^m  of  the  annuity,  upon  such  *  sUte  of  ,  H"*^  »*^*  *.  P*7'^r^  examination    he  de- 

ib  ease,  i.  unconscientious*^  and  unjust.    And  *>".«t*^e  ^rmation  to  be  wide,  givee  the  act- 

thU  decree  was  affirmed  in  the  eonrt  of  Errors.  "•'  width  in  one  place,  and  then  the  width  of 

I  Coven,  IZS.  ^^  veins,  in  terms  not  of  conjecture,  but  of  the 

In  the  MM  of  HoFemui  v.  Taylor  i.  Massie,  moat  positive  assertion.     He  gives  their  dimes- 

la  thto  court.  In  S  Craneh,  E81,  the  eourt,  after  sions  by  feet  and  inches.    This  statement,  then, 

remarking  that  there  was  a  material  misrepre-  comes  up  to  the  standard  of  mathematical  cer- 

aentatkm,  aJtd  that  the  defendant  had  contend-  tainty.     And  even  in  regard  to  the  others,  he 

«tf  <2wt  A  originated  la  mistake,  not  in  fraud,  does  not  prafese  to  speak  of  them  from  conjeo- 

«V--  fivm  tk»  aitnAtlon  of  the  p»rtlu,  and  of  ture,  but  speaks  of  them  as  they  ure,  without 


qtuliflcKtioa.  Tkke,  for  example,  thli; — Tb» 
•nrfkM  la  rich  In  gold.  Not  that  lie  think*  it 
will  tarn  out  to  be  rich,  but  that  it  1*  rich.  It 
wtM  argued  that  thei*  waa  no  standard  by 
which  to  decide  what  quntitT  of  gold  would 
initifr  oalliDg  it  rich.  There  U  none  by  which 
tt  can  be  deaded  with  mathematioal  oertaintj: 
bat  tbfl  law  doe*  not  require  it.  Suppoee  that 
a  teller  waa  to  deecribe  to  a  distant  pnrohuer, 
•  tract  of  land  aa  being  rich,  and  it  were  proven 
to  be  poor,  or  very  poor.  Can  it  be  that  a  oonrt 
of  eqnitj  wonld  not  give  relief  in  anch  m  caael 
The  certainty  in  the  one  caae  la  aa  great  aa  In 
the  other;  and  the  miarepreeentation  aa  torieh- 
neea  mnat  be  proven  in  each  caae,  by  the  evi- 
dence of  thoae  who  onderatood  the  quality  of 
the  one  or  the  other. 

In  the  next  place  the  mlarepreeentation  mnit 
be  of  Bomething  material,  cooetltnting  an  In* 
dncement  or  motive  to  the  appellee  to  pnrohaae, 
and  by  which  he  haa  been  actually  mialed  to 
hii   injury. 


not  only  conatituted  a  motive,  but  the  aola 
tive  to  the  purchaaer;  he  waa  induced  to  snr- 
chase  an  intereat  at  a  high  price,  in  that  w&ich 
has  turned  out  to  be  woruilesa;  and  he  ha 
tiwrefore,  been  mialed  grcAtly  to  bia  injury. 


It  moat,  in  the  next  place,  be  in  lomething 
in  which  the  one  party  placia  a  koown  tmn 
and  eonfldenoe  in  the  otiu 


NothinK  conM  be  stronger  tlian  the  oonfldenee 
iwre,  beoanae  the  appellee  had  never  seen  the 
■nine,  and  the  appellant  knew  it;  the  appellee 
bad  aean  the  lett«r  of  description  and  apedmanr 
4t*]  and  the  'appellant  knew  that  faehad;  th 
aj^Ilee  confided  in  the  truth  of  the  appellant' 
representation,  and  hii  sldll  in  mines,  and  in 
ling  operations,  and  the  appellant  knew  that 


edkC 


But  it  has  been  eameatly  contended  at  the  bar, 
that  whatever  might  be  the  effect  of  misrepre- 
aentation  in  cases  In  which  there  was  nothing 
to  ooaatervail  it;  that  in  thia  caae,  at  least,  it 
cannot  avail  the  appellee,  on  acooimt  of  the 
partiealar  character  of  the  contract. 

Tb»  pnrehaae  of  an  interest  in  the  gold  mine 
waa  made  throngh  the  agency  of  Charles  H. 
Richards,  acting  for  himself  and  others,  and 
anMngst  them,  for  the  appellee.  Rlehardt,  by 
Us  letter  of  the  lath  June,  18S3,  to  the  appel- 
lant, amongst  other  things,  aald,  "But  after  all 
tlte  alwve  named  gentlemen  (amongst  whom 
was  the  appellee)  had  seen  your  letter,  we  con- 
doded,  at  any  rate,  we  woiUd  look  at  the  sam- 
ples or  ore,  and  have  done  ao,  and  your  letter 
(kescribing  the  pr«mla«a  to  N.  B.  (Nathaniel 
Biefaards)  be  read  to  na.  The  ore  ia  rich  be- 
yond dJajMite;  bat  how  mudi  there  ia  of  It,  re- 
mains to  be  seen.  In  r^Md  to  the  extent  of 
the  mine,  and  its  riehneas,  we  must,  of  eoorae, 
r«ly  on  yoor  Jndgment."  The  appellant  In  Us 
lett«r  of  the  2Ist  of  June,  1883,  in  ra|dy  to  the 
above  letter  of  Charles  H.  Richaids,  speaking 
of  the  gold  mine,  says;  "I,  however,  aeU  H  for 
what  it  is,  gold  or  snowballs;  and  I  leara  it 


prloe  or  ■oi."  It  Is  said  t&at  the  eontraet  baV' 
kg  been  eonclnded,  upon  the  baais  of  this  eor- 
Ttspoadence,  the  purchase  waa  one,  with  all 
faalU;  that  is,  in  eOTect,  that  the  seller  waa  ab- 
aolvad  from  all  liability,  by  reason  of  any  rep- 
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resentation  which  be  had  nade,  In  relation  to 
the  mine. 

In  support  of  this  proposition,  aeveral  eaaea 
hava  been  dted  at  the  bar:  let  as  examine 
them.  The  ease  of  Baglehole  v.  Walters,  S 
Camp.  IM,  waa  this:  The  defendant  being 
about  to  sell  a  vessel,  the  anbiect  of  the  suit  had 

Srinted  particulars  of  aale,  of  which  a  copy  was 
Blirered  to  the  plaintiff,  in  the  talUnring  words: 
"For  sale,  the  good  brig  Iria,  burthen  per  rs^ 
later  206  tone;  will  carry  17  keela  of  ooal  and 
glass,  or  300  loads  of  timber;  bas  lately  deliv- 
ered a  cargo  of  sugar  from  the  West  Indies,  In 
excellent  condition;  la  well  found  in  all  kind 
of  stores,  which  are  in  good  oondition.  Hall, 
masts,  yards,  atanding  and  mnnlng  rigging, 
with  all  faulta,  aa  thej  now  He."  The  plMitiff 
porebased  two  tUrda  of  the  ship,  which  defend- 
ant cMtveyed  to  him  in  the  oMnmon  form. 
The  plaintiff  nndertook  to  prove  that  at  the 
time  of  tba  sale  the  ship  had  several  secret  de- 
fects In  her;  that  these  wm  known  to  the  de- 
fendant; and  that  be  did  not  disclose  tbem  to 
the  plabitiff.  And  be  relied  upon  a  pievioos 
case  of  Hellish  v.  Hotteaox,  Peake'a  Cases,  EI6, 
in  whieh  Lord  Kenyon  bad  beM  that  the  adlar 
of  a  ahip  is  bonnd  to  dlaelose  to  the  buyer  all 
latent  defects  known  to  hhn;  observing  that  Uw 
terms  to  which  tbe  plaintiff  aooeded  of  taking 
the  ship  with  all  faults,  and  wlthont  warranty, 
must  ba  nnderatood  to  relate  only  to  those  fauna 
which  the  plaintiff  eouM  have  discovered,  or 
which  the  defeadaata  wei«  unacquainted  with. 
But  Lord  Bllanboroo^,  'disapproving  [*41 
of  tbe  doctrine  of  the  eaas  above  dted,  heU 
that  where  a  ship  ia  aold  with  all  faulta,  tbe  sel- 
ler Is  not  liable  to  an  action,  in  respect  of  lateot 
defecta  which  he  knew  of  without  diaclceli^ 
at  the  time  of  tbe  aale,  unless  ha  naed  some  arti- 
fice to  ooneeal  them  from  the  purchaser. 

In  the  same  volnue  of  Ckmpbell,  SOS,  a  case 
is  reported  of  Schneider  et  aL  v.  Heath,  wUeh 
was  tried  before  Mansfield,  Chief  Justice;  the 
opinion  axpreaaed  by  the  Chief  Jnatice  it 
founded  In  ao  much  rood  sense  aiMl  justice, 
that  we  ahould  hava  felt  disposed.  In  a  confiiot 


shall  show  it  was,  subsequently  recogoiMd  and 
aoted  upon  by  the  court.  Tha  opinion  is  In 
these  words:  'The  words,"  that  la,  with  all 
faulta  aa  they  lie,  "are  very  largis  to  exdnde 


guilty  of  any  poaitive  fraud  in  the  c 
words  will  not  protect  him.  There  mifht  b* 
such  fraud,  dther  In  a  false  representation,  or 
in  using  means  to  conceal  some  defect.  I  tunk 
the  partienlar  la  evidence  here,  by  way  of 
repreaantationt  that  states  tbe  hull  to  bentai^ 
ly  aa  good  aa  when  launched,  and  that  the  vessel 
required  a  most  trifling  outfit.  Now,  It  this 
tnu  or  falsal  U  false.  It  U  a  frwud,  which 
vitiates  the  contract.  What  waa  the  fasti  The 
hull  was  worm-eaten,  the  keel  waa  broken,  and 
the  ahip  eould  not  be  rendered  seaworthy, 
without  a  most  expensiva  outfit.  Tha  uent 
tells  ns  he  framed  this  particular,  witEoot 
knowing  anything  of  tba  matter.  But  it  aig- 
nifiea  nothing,  whether  a  man  repreaents  a 
I  to  be  different  from  what  Ite  loiows  it  to 
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hlM,  If  tn  point  of  fact  it  tnnu  out  to  be 
fklse."  Ab  it  appeftrad  in  t)ie  caie  that  means 
had  been  t*ken,  fraudulintly,  to  e<Hiceal  the 
defects  in  the  ship's  bottom,  the  caae  DIB7  not 
be  an  authority  fn  favor  of  the  opinion  above 
quoted;  yet  it  serves  to  show  that  the  doctrine 
on  this  subject  irat  not  then  settled.  About 
the  time  that  this  last  ease  was  decided,  the 
caie  of  Pickering  «.  Dowaon,  reported  in  4 
Taunt.  77s,  waa  decided  in  tbe  Common  Pleaa. 
That  also  waa  tbe  Bale  of  a  ship,  vith  all 
fkults.  A  copy  of  the  particulara  was  delivered 
by  the  aeller  to  the  buyer,  which,  amongat 
other  things,  represented  the  ship  aa  being  cop- 
per faatened,  and  as  having  recently  under- 
gone a  thorough  repair.  It  wai  proven  that 
tlie  thip  was  not  copper  faatened,  and  that  the 
defendant  irnew  she  was  leaky.  The  court  ad- 
hered to  the  doctrine  of  Lord  Ellenborough,  in 
Ba^lehole  v.  Waltera,  and  held  that  the  aeller 
waa  not  responsible.  Now,  it  will  be  observed 
that  all  theae  cases  were  cases  of  shipa,  where 
the  thing  which  was  tbe  subject  matter  of  the 
Mntract  waa  in  such  situatioD  that  the  buyer 
had  a  full  opportunity  to  inapect  and  ezamine 
the  troth  of  the  repreaentation ;  and  this  we 
take  to  be  the  ground  of  deciaion  in  them.  The 
meaning,  aaya  Heath,  Justice,  in  Pickering  «. 
Dowaon,  of  selling  with  all  faults,  la  "tbat  the 
purchaser  shall  make  use  of  his  eye*  and  un- 
49*]  derataoding  *to  discover  what  faults  there 
are."  This  tmpliea.  In  our  opinion,  that  the 
thing  muat  be  in  such  situation  aa  to  enable 
him  to  make  naa  of  hia  eyes  and  understand- 
ing; and  aoconllngly,  in  that  case,  "the  full 
opportunity  of  the  purchaser  to  inapect  and 
axamiue  the  truth  of  the  repreaentation,"  ia 
Included  in  tbe  marginal  note  of  the  case,  aa 
one  of  the  terma  of  tbe  proposition  which  az* 
•mpts  the  seller  from  liability. 

Now,  we  think  tbat  thia  case  is  atrlkingly 
contradistinguished  from  that  in  the  most  im- 


___B  that  tt- would  have  been  in  the  pur- 

ehaaer'a  power  to  have  traveled  aome  hundreds 
of  mllea  to  Virginia,  to  examine  tbe  mine;  ao  it 
waa  In  the  case  which  has  been  quoted  from 
Johnson's  Chancery  Rep<H^;  but  the  Chsncellor 
does  not  even  intimate  an  idea  that  it  was  neces- 
sary for  him  to  do  so;  so  also  in  tbe  case  of 
Sherwood  v.  Salmon,  6  Day's  Reports.  43B,  the 

tDTchaaer  might  by  extraordinary  diligence 
ave  examined  the  land;  but  the  court,  in  ref- 
Mcnoe  to  thia  very  subject,  aay,  that  where, 
from  the  remote  situation  of  the  land,  or  any 
Other  cause,  a  contract  is  made  for  the  Bale  of 
land,  without  viewing  It,  there  la  the  same 
naaon  that  tbe  seller  should  be  responsible  for 
i  false  afCrmation  reapeoting  its  qwUity,  aa  for 
ftny  other  fraud. 

We  think  we  may  safely  lay  down  thia  prin- 
dpla,  tiiat  wherever  a  sale  is  made  of  propertv 
>ot  preaent.  but  at  a  remote  diatance,  which 
the  aeller  knowa  tbe  purchaser  has  never  seen, 
but  whidi  he  buys  upon  tbe  repreaentation  of 
tbe  teller,  relying  on  ita  truth,  then  the  repre- 
sentation, In  effect,  amounts  to  a  warranty;  at . 
least  that  the  aeller  la  bound  to  make  good  the 
repreaentation.  No  part  of  the  reaaoning  of 
the  eases  which  we  have  been  reviewing 
^fpUt0   to  taeb   a   oaae;  they    proceed    upon 


the  Idea  that  where  the  aub]eet  of  the  sale 
ia  open  to  the  inspection  and  examination 
of  the  buyer,  it  ia  hia  own  folly  and  negligenes 
not  to  eiamine.  Chancellor  Kent,  in  the  aecond 
volume  of  hia  Commentaries,  484,  43S,  baa 
juatly  aaid,  that  the  law  doea  not  go  to  the 
romantic  length  of  giving  indemnity  againat 
the  eonaeqnencea  of  mdolence  and  folly,  or  a 
careless  Indifference  to  the  ordinary  and  aeeea- 
sible  means  of  information.  We  think  that  thia 
imputation  cannot  be  made  with  any  propriety 
against  tbe  appellee.  The  subject  of  tbe  pur- 
chase waa  several  hundred  miles  from  him;  he 
had  never  seen  it;  the  aeller  knew  that  he  had 
never  seen  it ;  in  this  situation  he  made  »  repre- 
sentation, both  by  deaeription  in  his  letter,  and 
by  the  exhibition  of  specimens;  the  appellee 
bought  upon  tbe  faith  of  that  repreaentation, 
the  appellant  knowing  that  the  appellee  had 
read  the  letter  and  seen  the  samplesi  Anally, 
the  appellee  had  a  double  confidence  in  the 
appellant;  first.  In  hia  integrity,  and  second, 
in  his  ekill  in  mining;  and  tbe  appellant  admits 
his  belief  that  tbe  appellee  had  tms  double  eon- 
fidence  in  him. 

If,  under  these  eircumatanoea,  the  aeller  wan 
not  bound  by  his  representation,  we  know  not 
in  what  cases  we  ought  to  apply  the  'well  [*4S 
known  and  excellent  maxim,  "fldea  aervanda 
est."  We  have  now  compared  the  cases,  and 
upon  principle,  have  shown  that  they  do  not 
apply  to  this.  But  we  wlU  conclude  our  opin- 
ion, by  referring  to  a  case,  later  than  all 
thoae  which  we  have  been  examining,  the 
reasoning  of  which  is  conclusive,  aa  we  think, 
in  favor  of  the  view  which  we  have  taken.  Itia 
the  case  of  Shepherd  v.  Kain,  E  Bam.  A  Aid. 
240.  It  was  a  case  for  the  breach  of  warranty, 
aa  to  the  character  of  a  ship.  The  advertisement 
for  the  sate  of  the  ship  described  her  as  a  cop- 
per faatened  veaael;  but  there  were  subjoined 
these  words;  "The  vessel,  with  her  atorea,  aa 
ahe  now  lies,  to  be  taken  with  all  faults,  with- 
out allowsnce  for  any  defects  whatever."  It 
appeared  at  the  trial,  that  the  ship  when  sold, 
was  only  partially  copper  fastened,  and  that 
she  was  not  what  waa  called  in  the  trade  a 
copper  faatened  veasel.  It  appeared  also  tbat  the 
plaintiff,  before  he  bought  her,  had  a  full  op- 
portunity to  examine  her  aituation. 

The  court  aaid,  the  meaning  of  tbe  advertilfr- 
meut  must  be  that  the  seller  will  not  he  re- 
aponaible  for  an  v  faulta  which  a  copper  fastened 
ship  may  have.  Su[ipoae  a  silver  service  sold 
wiUi  all  faults,  and  it  turns  out  to  be  plated; 
can  there  be  any  doubt  that  the  vendor 
would  be  liable  t  With  all  faults,  muat  mean, 
which  it  may  have  consistently  with  its  being 
the  thing  described.  Here,  the  abip  was  not  a 
copper  fastened  abip  at  all;  and  therefore  the 
verdict  was  right.  Thia  caae  decides,  that  even 
where  the  plaintiff  had  a  full  opportunity  of 
examination,  the  term  "all  faults"  did  not  ex- 
empt the  seller  from  liability  for  any  dafeet 
but  what  waa  conaistent  with  ita  being  the  thing 
described;  and,  in  effect,  that  tbe  description 
._j  ._   _   ^jji,^nty.    In   the  case  before 


much  stronger  In  hia  favor  than  the  0 

cited),  the  terms  of  the  sale  in  our  opinion,  put 

upon  the  appellee  no  baiard  or  nsk,  but  thoee 

Pawn  l«. 


Rosa  ASS  Kmo  t.  Dotal  bt  al. 


wUok  mre  oonilateiit  wKh  the  mini  being 
mehaa  It  wu  described;  tluLt  tlioae  terms  In  no 
degree  exempted  bim  from  liability  for  miarep' 
rementation;  but  if  the  mine  hftd  been  such  as 
deteribed,  then  that  thej  would  h«Te  exempted 
bim  from  kny  liAbQity  lor  failure  in  it*  antici' 
patsd  produce. 

It  maj  be  that  the  appellant  made  the  repre- 
•atation  under  the  influence  of  delusion;  but 
H  la  soffloient,  to  decide  this  eaae,  for  na  to 
know  that  the  repreeentation  waa  untnu  fat 
material  parta  of  It. 

The  decree  of  tbe  Cirenit  Court  ia  afflnnad 
wltb  eoata. 


from  a  majority  of  mj  brethren.  The  bill  seeks 
to  aet  aside  and  rescind  an  executed  contract, 
npon  the  ground  of  groaa  premeditated  fraud, 
tbe  contract  Iwing  confessedly  one  of  great 
hazard  and  founded  in  speculation.  The  answer 
fnlly  and  pointedly  denies  erery  allegation  of 
fraud,  and  insists  upon  the  most  perfect  good 
faith.  The  decree,  by  rescinding  the  contract, 
afflrms  the  material  charges  of  fraud  stated  in 
44*]  'the  bill.  After  a  careful  consideration 
of  the  evidence  in  the  record,  my  opinion  is, 
that  there  is  no  Juat  foundation  for,  or  proof 
of,  tbeae  charges.  I  do  not  propose  tO  review 
the  evidence,  though  I  take  a  very  different 
view  of  it  from  what  has  been  expressed  in  the 
o^nion  delivered  by  my  brother  Barbour;  and 
there  are  many  facts  and  circumstances  whieh 
have  atruck  my  mind  with  great  force,  which, 
I  f^rat  to  find,  are  not  deemed  of  equal  Im- 
portanee  by  my  brethren.  I  am  not  wiling, 
n»   my   silence,  to  sanction   imputations  npon 

tna  appellant,  which  cast  ao  deep  a  shade  ) 

bia  character,  which  the  record  ahowa 
hitherto  been  without  stain  or  reproach. 
tny  opinion,  the  appellant  stands  acquitted  of 
fraud,  the  victim,  if  you  pleaae,  of  a  heat«d 
and  deluded  imagination,  mdulglnK  In  golden 
dreama;  but  In  this  reapeet  he  is  in  Uie  same 
pvdieament  with  tlie  appellee,  and  nona  otJher. 


afreed  altogatbar  with  Ur.  Juatice 


Hr.  Justice  Baldwin  dissented,  both  as  to 
tbe  facta,  and  the  law  aa  stated  in  the  opinion 
of  the  court  delivered  by  Mr.  Justice  Barbonr. 


of  New  York,  and  was  argued  by  counsel;  on 
eonsideration  whereof,  it  u  adjudged  and  de- 
eraed  by  this  court  tliat  the  decree  of  the  said 
Orcnit  Court  in  this  cause  be,  and  the  same  is 
haiaby  affirmed  with  coats. 


Not«.>-The  Munael  for  the  appellant  after- 
warda  prcaented  a  petition,  praymg  for  a  re- 
hearing of  thia  case,  but  the  coiut  unanimous- 
ly ovarmled  the  applioatloL 
Iff  li.  ad. 


JAUES  S.  DUVAL  et  al..  Defendants  in  Bnor. 

Limitation  of  execution — juriadiction  of  federal 
courts  to  make  rules— Virginia  statute  cd 
llmitationa. 


...    _.  District  ol  Vlrglnls.  In 

December,  1821,  and  a  writ  et  llerl  taclaa  wu  Is- 
sued on  this  jDdsment  In  Januarj,  1822,  which  was 
not  returned;  and  no  other  execution  was  Issued 
antll  Aonist,  1836,  when  a  caplss  ad  aatUiriclend. 
nm  was  usued  against  the  defendant,  neld,  that 
this  eiecuttoD  Issued  lUenllj.  In  consequence  of 
tbe  Ispse  of  time  between  the  lendltlaa  ot  the  judg' 
ment   end    the  Issuing   of  exeCDtlon    In    1836. 

Tbe  reanlt  Of  tbe  oplBlOD  of  tbe  aapreme  Conrt, 
In  tbe  case  of  Wajman  v.  Southard,  10  Wheat.  1;  6 
CoDd.  K.    1,  dellTcred  bj  Mr,   Chlet  J,u»U(»^  Map- 


piBsed  subsequent  t 


the    CIrci 


. under  the 

its,  the  courts  had  power  to 
lUons.    The  power  o( 


Judiciary  and  proeena 

regulate  proceedings  i._ 

the  court  to  adopt  such  rules. 

In  the  point  cerllBed  tar  the  decision  of  the  court, 
and  was  not  expresily  adjudged ;  but  It  la  the  clear 
rtsolt  of  the  (rKumeut  ot  the  court. 

The  Act  ot  the  Leglalatnre  of  Tlrelnla,  In  IT92, 
to  regulate  proceedings  on  judEmenta.  la  aubstan- 
dallr  and  technically  a  limitation  on  Judgmenta : 
and  Is  not,  therefore,  an  act  to  resulite  process.  It 
la  a  limitation  law,  and  Is  a  rule  ot  propert;;  and 
under  the  34th  section  of  tbe  Judkrarr  Act,  Is  a 
rule  ot  decision  for  the  courts  ot  the  United  States. 

me  Act  of  the  Leglslatung  ot  VlrglDla,  ot  1762, 
limits  actions  and  eiecntlous  on  Judgments  ren- 
dered In  the  State  courts :  and  the  same  rule  mast 
be  uplteable  to  Judgments  obtained  In  tbe  conrta 
of  tbe  Cnlted  SUtes. 

The  Process  Act  of  Congrcu,  of  1828,  was  paaaed 
•bortlf  after  the  decision  of  Hie  Supreme  Court  ot 
the  United  States,  In  the  case  ot  Waymaa  t.  Bonth- 
ard.  and  The  Onlted  Blatea  Bank  *.  Halstead ;  and 
waa  Intended  aa  a  legislative  ainetlon  of  tbe  opln- 
ions  ot  tbe  court  In  those  caaea.  The  power  given 
to  the  eourta  ot  the  United  States  bv  this  act,  to 
make  mica  aa  a  regulation  ot  proceeding*  on  nnal 

troecia.  so  aa  to  coatorm  the  ssme  to  Qiosa  of 
tate  lews  on  tbe  same  auMect :  extends  to  future 
legislation,  and  as  well  to  the  modes  ot  proceeding 
on  executions,  sa  on  tbe  forms  ot  writs. 

Acts  ot  limitation  are  ot  dallr  coiulsance  In  the 
conrta  ot  the  United  Statea ;  and  In  fixing  the 
rlgbta  of  parties,  they  mast  be  regarded  as  well  tn 


aUtata, 


IN  error  to  the  Circuit    Oonrt  of  the  Unlt«d 
StatM  for  the  Eastern  District  of  Virginia. 
On    tbe    Tth    of    December,    1 821,    James    8. 
Duval,  Lewis  Duvat,  and  John  Rheinhart  ob- 
tained a  judgment   against  William   Roaa.    A 
writ  al  fieri  uelM  waa  '        ■    -  "    •-'         - 


f.,r»f3§TSk 


Stiraul  Court  or  tbx  Uxttb)  Btaiu. 


on  tlu  loth  of  Jftuokrj,  IS22,  which  wu  never 
returned.  No  other  execution  wu  iuued 
the  judgment  until  the  11th  of  August,  li_. 
A  emplaa  «d  ■atiifftcienduni  waa  then  lued  out, 
uid  exeeuted  on  the  body  of  Rom,  who  gAve 
up  property  In  discharge  of  bia  body,  tmd  en- 
4C*]  tered  'Into  a  bond  with  Henry  King  as 
■uiwty  for  tha  fortheoming  of  the  property,  on 
tho  a».j  and  at  the  plaM  of  sale.  This  bond 
WM  fcnfefted,  and  a  motion  was  made  upon  it 
for  an  award  of  execution— the  award  of  ei- 
ecuUon  was  opposed  on  the  ground  of  the  lapse 
of  time  between  the  rendition  of  the  judgment 
and  the  award  of  execution.  In  August,  lS3fl; 
and  it  waa  insisted  that  the  execution  had  is- 
sued illegally,  and  that  the  same,  as  well  as  the 
fortheoming  bond  taken  under  it,  ought  to  be 
quashed. 

The  Cironlt  Court  overruled  the  motion  to 
^nash  the  execution  and  the  bond;  and  gave 
nidsment  for  the  plaintiff  for  the  amount  of 
the  bond. 

The  defendants  proeecuted  this  writ  of 
error. 

The  oaae  was  argued  by  Mr.  Robinson  for  the 
plaintiffs  in  error,  and  by  Mr.  Hicholas  for  the 
defendants. 

For  the  plaiutifTs  in  error,  the  following 
points  were  iubmitted  to  the  court: 

1.  That  it  having  been  laid  down  in  Way- 
man  V.  Southard,  10  Wheat.  21,  that  the  Uth 
section  of  the  Judiciary  Act  must  be  under- 
stood aa  giving  to  the  courts  of  the  Union  the 
power  to  issue  executions  on  their  judgments, 
and  that  section  declaring  that  the  writs  issued 
shall  be  agreeable  to  the  principles  and  usages 
of  law,  the  court  in  determining  within  what 
time  executions  may  be  isaued  "agreeable  to 
tlw  principles  and  usages  of  law,"  should 
adopt  the  rale  of  decision  prescribed  by  the 
34th  section,  to  vritt  the  laws  of  the  Stats  in 
caaea  where  they  apply.  In  this  view  the  Tir- 
■rinia  Act  of  I7E>2  would  give  the  rule;  and 
there  being  no  proof  that  the  persons  entitled  to 
the  judgment  were  not  within  the  Conunon- 
wealth  at  the  time  of  the  judgment  being 
awarded,  the  second  exeentlon,  and  the  forth- 
coming bond  taken  under  It,  should  be  quaahed. 
Even  if  there  were  such  proof,  it  would  be  of 
no  avail,  since  the  Virginia  Aet  of  1826.  Sup. 
to  Rev.  Code  of  IBIO,  p.  260,  see.  3. 

£.  That  if  in  determining  within  what  time 
write  of  execution  may  be  issued  "agreeable  to 
Uie  principles  and  usages  of  law,"  the  court 
should  resort  for  a  rule  of  decision  to  the  oom- 
mon  law  of  England;  itill  the  second  execution 
must  he  held  to  have  issued  Illegally,  and  the 
court  should  quash  that  and  the  bond  also; 
boeause  at  commoa  law,  though  execution  had 
lained  within  the  year,  yet  unless  It  were  re- 
turned and  filed,  a  second  execution  oouM  not 
latUB  after  the  year. 

S.  That  if  the  prooMS  act  be  considered  aa 

gving  the  rale,  and  the  inquiry  be  what  was 
e  mode  of  process  used  and  allowed  in  Vir- 
gtnia.  In  this  respect,  In  1789,  still  the  result 
most  be  the  same;  because  the  mode  of  pro- 
eeas  must  either  have  been  according  to  the 
common  law,  or  according  to  the  statutes  of 
Tirginia.  The  common  law  rule  haa  already 
been  atatcd;  and  the  statutes  remaining  In 
forae  in  1789  will  be  of  no  help  to  the  judg- 
iwa«  anditon.    AeooT^ag  to  theae  statutes. 


f» 


no  judgment  waa  of  foroe  longer  than  ••¥•» 
years.    See  reference  to  them  in  note  to  1  Rev. 
Code  of  181B,  p.  480. 
*Mr.  Robinson,  for  the  pUlnUfTs  tn  er>  [*47 

The  propoeition  maintained  in  the  Court  of 
the  United  States  for  the  District  of  Vii^ia 
was  this:  that  upon  a  Judgment  in  that  court, 
if  execution  has  once  issued,  though  H  might 
never  be  returned,  a  second  execution  might 
issue  afterwards,  indefinitely  aa  to  time.  In 
other  words,  that  there  was  no  limitation  of 
time  within  which  the  iasuing  of  the  seeond  ex- 
ecution was  eon  fined. 

This  propoeition  has  been  advanced  in  Vir- 
ginia for  the  first  time  In  thia  cause,  and  the 
period  at  which  it  Is  urged  is  remarkable. 

It  would  not  have  h^n  very  aurpriaing  to 
have  heard  it  a  few  years  ago,  when  the  En- 
glish courts,  and  some  of  the  American, 
seemed  to  set  at  defiance  all  the  atatutea  of 
limitation  which  the  wisdom  of  the  Legislature 
had  prescribed.  But  it  is  remarkable  that  it 
should  be  urged  now,  when  the  courts  every- 
where, both  in  England  and  America,  an  con- 
struing all  statutes  of  limitation  according  to 
their  plain  meaning,  and  giving  to  them  full 
effect.  When  the  I^rliament  of  England  and 
the  State  Legislatures,  to  make  the  limitation 
more  certain,  are  requiring  a  written  acknowl- 
edgment of  debt  to  remove  a  case  from  the  op- 
eration of  the  statute;  when  the  courta  of 
equity,  in  eases  where  no  statute  applies,  are 


for  I 

supporting  the  policy  of  the  statutes,  with  oom- 
mendable  earaestoess  and  ability. 

In  a  late  work,  which  has  added  not  a  little 
to  the  reputation  of  a  member  of  this  bench.  It 
is  eaid  that  "laws  thus  limiting  suits  are 
founded  In  the  noblest  policy;  they  are  statutes 
of  repose,  to  quiet  titles,  to  suppress  frauds, 
and  to  supply  the  deficiency  of  proofs  from  the 
ambiguity  and  obscurity  of  transactions.  They 
presume  that  claima  are  extinguished,  hecauae 
they  are  not  litigated  within  the  prescribed 
period.  They  take  away  all  solid  grounds  of 
complaint,  because  they  rest  on  the  negligence 
or  laches  of  the  party  himself.  They  quicken 
diligence,  by  making  it  In  some  measure  equiva- 
lent to  right.  They  discourage  litigation,  by 
burying  in  one  common  receptacle  all  tlie  ac- 
cumulations of  past  times,  which  are  nnex. 
plained   and   have    now   become    inexplicable." 


by  Voet,  with  singular  felicity,  that  contro- 
versies are  limited,  lest  they  should  ba  immor- 
tal while  men  axe  mortal. 

Shalt  I  be  told  that  the  policy  in  which  sUt- 
utes  limiting  actions  are  foimded,  does  not  ap- 
ply to  the  limitations  of  exeentiona  after  judg- 
ment 1     This  surely  is  not  so. 

So  far  from  its  being  the  case,  we  are  told  by 
the  common  law  writers,  that  where  execution 
is  not  sued  out  within  a  year  after  the  judg- 
ment, the  court  concludes  that  the  judgment  ts 
satisfled  and  extinct;  and  acts  upon  this  pre- 
sumption by  declining  to  issue  a  new  execution. 
3  Black.  Com.  421. 

And  when  execution  baa  iMned  within  tba 
Patera  IS. 


Boh  ahd  Knra  v.  Duf  u  >t  al 


jMT  and  BMnr  baeo  ratnnwd,  tha  prMuinptloii 
rf  MtisfketioB  li  BqukUy  strong. 
«•*]  *Fm  If  it  hftd  been  pnt  into  tha  huids 
ml  aa  ottov,  we  m»7  rawonmbly  conelnde  tttai 
tb«  creditor  would  hare  proceeded  jtgwnst  the 
«neer.  If  be  bu  not  iHX)ceeded  cgainet  the 
oAan',  tbe  proeumption  U  that  the  exeoution 
k«d  net  been  delirered  to  ui  ofBeer.  And  hie 
failure  to  deliver  it  to  en  officer,  ii  belt  ae- 
«oaatad  fer  by  auppoabig  that  the  olalm  had 
bMB  adjnaUd  between  the  partiee.  Tbe  com- 
man  law  rale  eonfomied  to  tbie  reaewiing;  for 
it  will  be  preeentlj  abown  that  it  placed  the 
creditor  who  took  out  «zeentlon  and  never  re- 
tsraed  it,  upon  tha  aama  footing  with  him  who 
had  takn  oat  none. 

ne  preanmptioiu,  then,  which  lie  at  the 
bottom  of  tbe  (tatvtea  llmitiDg  actions,  are 
*4**U7  appBcaUe  to  limitations  of  ezeention. 
And  if  tbe  preeent  decision  should  be  sustained, 
tt  will  be  ia  opposithm  to  those  nreanmptiona, 
■■d  opposed  to  tha  general  spirit  whien  now 
wwndlB  both  in  legidstive  bodice  and  Judicial 
tribonals.  This  drcumstanoe  ahouM  Induce 
the  eonrt  to  look  well  into  the  particular  case, 
■ad  eee  whether  the  decision  ia  rendered  neeee- 
aary  bj  the  acts  of  Congress. 

It  ie  admitted  that  every  nation  must  have  a 
ri^t  to  settle  for  Itself  tbe  times  within  which 


a  (Sreuit  Court 
«f  tbe  United  States,  where  execution  has  once 
issnsd,  a  new  sxeention  may  issue  at  any  time 
afterwards:  tbough  we  may  think  snob  an  en- 
actment nowise;  it  must  nsvertheless  be  oon- 
formad  to. 

Has  Congress  so  enactadt  We  oertainly  can 
find  no  sn^  enactment  in  terms.  If  there  be 
any  sodi,  it  is  not  a  direst  provision  of  Oon- 
gresa,  but  an  indinet  one. 

Has  Congreee  so  enacted,  directly  or  Indireet- 
lyt  In  the  act  establiabing  the  judicial  courts 
of  the  United  Statee.  immediately  after  specify- 
ing the  courte  which  are  established,  and  their 
juHadietion,  comes  tha  fourteenth  section, 
whkb  preeoibes  the  means  of  carrying  that  ju- 
nsdiction  into  effect. 

It  declares  that  "all  tbe  before  mentioned 
eonrte  of  tbe  United  States  shall  have  power  to 
isaue  write  of  eeire  facias,  habeaa  corpus,  and 
•11  other  writs  not  spedally   provided  for  by 


tMm  to  the  priiwiples    and    usages    of    law." 


The  act  to  regulate  proceeeee  waa  approved  _ 
few  days  after,  vU.  on  tbe  SQtb  of  Septamber. 
It  deelana  that  until  fnrtber  provision  shall  be 
made,  and  ascept  where  by  Ibl*  act  or  other 
■tatotaa  of  the  United  Statea  k  otherwise  pro- 
vided, the  forms  of  write  and  exeeatlona,  ez- 
eept  their  style  and  modes  of  process,  in  suits 
at  eonmon  law,  shall  be  the  same  in  each  SUt« 
itivelr  as  are  now  used  or  aUowed  In  the 
--.--me  floMrte  of  the  eame.    1  Story's  Iaws 

The  fenna  sf  writs,  exaentions,  and  other 
■Noaaaaa,  and  tha  forms  and  ttodm  at  pro- 
ssnrltng  la  nite.  In  thoea  of  oomnMm  law, 
lAieh  w«e  nssd  In  the  eonrte  in  pnrsuancs  of 
«•']  tha  PmoMa  Act  d  ITHL  *war 
tt  li.  •«. 


I  Act  of  17IS,  ■ 


>  aftw- 


diUons  as  the  courts  respectively  shall,  ia  their 
discretion,  deem  expedient,  or  to  such  regula- 
tions as  the  Supreme  Court  of  the  United 
States  ih^  think  proper,  from  time  to  time,  bj 
rale,  to  prescribe  to  any  circuit  or  district  conn 
conoerning  the  same.  1  Story's  Iaws  U.  a  201. 
Tbe  rule  which  must  govern  the  case  is  to  be 


the  rule  In  tush 
casesj  and  that  according  to  that  act,  after 
judgment  has  been  obtained  in  the  Circuit 
Court  of  the  United  SUtes  for  tbe  VirginU 
District,  tbe  mode  of  piooess  is  the  eame  that 
waa  need  and  allowed  in  Virginia  In  1780.  In 
other  words,  the  proposition  Is  that  according 
to  tbe  mode  of  procees  used  and  allowed  la  Vir- 
ginia In  1789,  where  execution  had  issued  witb- 
u  the  year,  though  it  wwe  not  returned,  a 
new  execution  could  isaue  after  tbe  year,  in- 
dcSnitely  as  to  time.  Without  being  at  all 
.satisfied  that  the  rule  <m  this  subject  is  prop- 
erly deduced  from  the  process  act,  I  proceed  to 
show  that  according  to  the  mode  of  process 
used  and  aUowed  in  Virginia  in  17BS,  where 
execution  had  issued  wiUun  tha  year,  and  not 
returned,  a  new  axocntion  could  not  Issue  after 
the  year;  bnt  the  plaintiff  was  driven  to  bis 
sdie  fadas.  That  this  was  tlie  mode  of  prooaes 
used  and  allowed  in  such  a  ease,  will  be  shown 
both  t»y  the  eonunm  law  and  by  the  statntee 
of  Virginia. 

It  is  admitted  that  aceording  to  the  common 
law,  when  execution  was  taken  out  within  the 
year,  and  a  return  made  showing  that  it  had 
been  ineffectual,  a  new  execution  might  isaue 
after  the  year;  menly  by  entering  continu- 
ances on  the  roll,  so  aa  to  preserve  the  appear- 
ance of  regularity.  Aires  v.  Hardup,  1  Str. 
100.  And  tbeaa  continuances  were  regarded 
such  mere  matters  of  form,  that,  in  many  cassa, 
they  were  allowed  to  be  entered  wFtar  the  is- 
suing of  tbe  second  writ,  if  the  first  appeared 
to  have  been  returned  and  filed. 

That,  liowever,  waa  indiapensabla.  To  BOS' 
tain  the  second  writ  after  tbe  year,  it  was  al* 
ways  material  to  show  that  the  first  bad  baea 
returned  and  filed.  The  rala  is  ao  laid  down 
by  Mr.  Tidd  in  his  Prsetioe;  and  he  is  sustained 
by  all  the  anthoritlea.  "When,"  says  be,  *^ 
fieri  facias  or  ca.  sa.  ia  taken  out  within  tbe 
year  and  not  executed,  a  new  writ  of  execution 
nmy  be  sued  out  at  any  time  afterwards,  with- 
out a  acire  facias;  providing  the  first  writ  be 
returned  and  filed,  and  continuances  entered 
from  tbe  time  of  issuing  it."    Tidd,  1156. 

In  another  plaea  the  rala  fa  laid  down  evaa 
mon  emphatically.  After  a  year  and  a  day 
from  the  time  of  signing  judgment,  the  plain- 
tiir  cannot  regulaity  take  mit  ezecuUon  without 
reviving  tha  judgment  br  adn  facias,  unlaaa  an 
ezeention  was  previously  sued  out,  returned, 
and  filed."  Tidd,  lOSl,  1032;  see,  also,  2  Bannd. 
72  0. 

A  leading  autliority  ia  snpport  of  tha  rala  as 
here  laid  down  Is  *ths  ease  of  BUyer  v.  [■BO 
Baldwin,  2  Wila.  88;  reported,  also,  la  Baraea, 
213. 

In  Blayer  v.  Baldwin  exeoution  was  snsd 
out  wtthla  the  year,  bnt  was  not  returned. 
It  waa,  however,  continued  npoa  the  roll  down, 


Sunma  Ooon  of  thk  Dkhcd  Br^m. 


br  Tloa  eOBM  non  mldt  brsTa  *iid  a  c&.  tk. 
an«rw«nl(  luued,  under  which  the  derendftnt 
wmm  taJcan.  The  objection  was  made  that  the 
fndgment  iraa  above  a  year  old,  and  that  there 
waa  no  return  of  the  execution  to  warTKnt  the 
OBtrj  of  the  eootinuancee  on  the  rolL  Held, 
that  it  waa  irTeKulu  to  continue  an  execution 
m  the  roll  whien  was  never  returned  or  filed. 
And  on  thia  ground  the  defendant  waa  dia- 
ehareed  out  of  eiutody. 

Juoge  Waahington  decided  the  eame  way  in 
tke  eaae  of  Aicanti  t.  Fituimmona,  3  Waeh.  1S4. 

It  ia  plain,  then,  that  in  this  eaae  tlie  execu- 
tion Iiaued  iUc^allv.  The  plaintiff  waa  driven 
to  hia  acire  faciaa  in  Uke  manner  aa  if  no  exe- 
ontioD  had  liBUed  within  the  year.  And  not 
•Ten  the  acire  faciaa  oould  have  been  obtained 
from  the  clerlt,  as  the  execution  waa  here.  Af- 
t«r  ao  great  a  tepee  of  time  aa  exiited  in  thia 
enae,  n  motimi  in  court  would  have  been  proper 
even  for  n  acire  faciaa.  Lowe  v.  Robins,  1  Brod. 
ft    Bingh.  3St;  0  Eng.  Com.  Law  Rep.  127. 

If  the  execution  could  not  lenllj  have  li- 
•nad  aocoiding  to  the  common  Taw,  the  nexti 
Inqnlrj  ia,  whether  the  common  law  rule  waa 
nlMred  br  any  itatute  of  Virginia  remaining  in 
forea  in  1789.  It  wiU  be  found  that  the  only 
atatutaa  on  the  aubiect,  which  existed  prior  to 
tbnt  time,  limited  the  creditor  even  more  than 
tha  eommMi  law. 

By  Um  sUtnte  of  Uaich,  leST,  166S,  no 
Jndgmant,  or  any  other  engagement  of  debt, 
ma  of  any  force  or  recoverable  Ave  years  after 
the  date  thereof;  with  tbii  provieo  only:  that 
It  the  debtor  abaeat  hlmeeU  and  depart  the 
Montry,  then  during  aueb  hli  departure,  it  shall 
Bdt  be  reckoned  nor  accounted  any  part  of  tba 
flva  yeUB.     1  Hen.  SUt.  at  Large,  4S3,  484. 

By  the  act  of  1660-1801,  the  time  was  made 
■even  years,  with  a  similar  proviso,  that  if  the 
debtor  should  depart  the  country,  the  time  of 
hie  abeenoe  should  not  be  esteemed  any  part  of 
the  seven  years.    B  Hen.  SUt.  at  Large,  22. 

This  waa  soon  aiter  the  restoration  of 
Charlea  IL  In  the  succeeding  year  there  waa  a 
nviaal  of  the  laws;  and  It  waa  again  enacted, 
tlkat  no  judgment  ahonid  be  of  force  seven  years 
after  thie  grant  thereof;  with  n  proviso,  that 
If  the  debUir  depart  the  country  and  leave  no 
attorney  to  answer  for  bim,  or  in  any  other 
way  conceal  or  privUy  remove  himself  into  any 
P«rt  of  the  country,  such  time  of  hia  absence 
ahall  not  be  accounted  any  part  of  the  aeven 
Tears.     2  Hen.  SUt.  at  Large,  IM,   lOS. 

This  law,  in  some  of  its  parts,  being  supposed 
to  admit  of  doubt,  in  1094  it  was  repealed,  and 
A  new  sUtute  passed,  dectarinr  that  no  judg- 
ment sliaJl  be  of  force  longer  than  seven  years 
ftftor  the  daU  of  the  judgment,  or  after  the 
■«me  haa  been  renewed  by  scire  facias;  with  a 
nvvlao,  that  if  the  debtor  privately  depart  the 
Bl*l  country  or  the  'county  where  he  resided 
and  dwelt,  or  contracted  the  debt,  and  hare 
not  n  anffldeut  esUU  in  the  eonnty  where  he 
radded  or  contracted  the  debt,  or  where  the 
Judgment  was  obtained  to  satisfy  the  aame,  it 
should  remain  and  be  in  force  and  reoovemble 
notwithstanding  the  seven  yeara  bt  expired  and 
past.  3  Hen.  Stat,  at  Large,  146.  Tluaa  diffar- 
ent  aUtutea  are  referred  to  in  n  note  to  the 
Mde  of  1819,  Vol.  L  p.  4BBi  in  which  tha rarlaer 
U0tSctu  that  then  ia  no  ezoeptioB  tn  favor  of 
*imat  tnditon,  or  puaoM  mdar  ^'-rV"*tTT 


It  ia  highly  probable  that  It  waa  the  drcun- 
stance  of  the  Virginia  statutes  operating 
against  creditors  residing  in  England  more 
strongly  than  the  common  law  did,  tliat  led  to 
the  subsequent  action  of  the  crown- 
In  the  aame  volume  (HI.  p.  377)  there  ia  n 
statute  of  170G,  similar  to  that  of  lOSO;  and  in 
the  margin  it  is  sUted  to  have  been  repealed 
by  proclamation,  April  16th,  1630.  I  have  not 
been  able  to  And  this  proclamation.  If  only  the 
otatuU  of  170S  was  repealed,  and  the  others  re- 
main In  force,  they  would  of  course  have  oper»- 
ted  to  bar  this  judgment  If,  however,  all  the 
Virginia  sUtutes  on  the  subject  were  repealed 
hy  the  crown,  then  the  matter  was  left  as  it 
stood  at  common  law;  and  we  have  seen  that, 
according  to  the  common  law,  the  execution 
could  not  legally  have  iasued. 

Having  shown  that  the  execution  could  nol 
legally  have  issued  according  to  the  mode  of 
proeeas  allowed  hy  the  laws  of  Virginia  in  1789, 
the  appellee  con  derive  no  aid  from  the  proeeaa 
act,  except  by  maldng  ont  that  the  mode  of 
proceas  actually  nsed  In  Virginia  in  1789,  waa 
different  from  what  the  law  allowed,  and  jus- 
tified the  issuing  the  execution  In  this  case. 
No  one  recollecU  that  such  was  the  ease;  for 
the  recollection  of  neither  judge  nor  ooDnsel  ax- 
Uuds  further  bad(  than  1792. 

The  sole  foundation  for  such  an  idea  arises 
ont  of  the  language  of  the  Act  of  1792.  1  R.G. 
of  1819,  p.  489,  sec.  6.  Now,  before  commenting 
upon  that  act,  let  us  sum  up,  in  a  few 
words,  the  sUte  of  things  upon  which  that  not 
was  designed  to  operate. 

On  the  Sd  of  July,  1773,  the  convention  of 
Virginia  adopted  as  a  rule  of  decision,  not  only 
the  common  law  of  England,  but  all  statutes 
or  acU  of  Parliament  made  in  aid  of  the  com- 
mon law,  prior  to  the  4th  year  of  James  L 
which  were  of  a  general  nature,  not  local  to 
that  kingdom.  1  B.  C.  of  1819,  p.  136.  Of 
course  the  sUtuU  of  Westm.  2d.  was  adopted, 
which  gave  the  writ  of  scire  facias  where  the 
judgment  was  more  than  a  year  old. 

Hence,  in  Virginia,  from  1776  to  1792,  when 
execution  had  not  issued  within  the  year,  the 
party  was  not  driven  to  the  action  of  debt  after 
the  year,  but  had  a  scire  facias,  in  some  cases, 
when  the  time  was  short,  on  application  to  the 
clerk;  in  others,  where  the  time  was  longer,  on 
motion. 


progress 

through  the  Legislature.  *lf,  therefore,  1*52 
it  did  not  show  an  exact  scquainUnce  with  the 
sUU  of  the  law  at  the  time,  it  would  not  be  at 
all  remarkable;  but  In  truth  the  act  ia  very 
easily  explained. 

The  rule  under  the  sUtute  of  Westm.  2d  waa, 
that  if  the  judgment  be  under  seven  years,  the 


plaintiff  might  sue  out  a  s' 
ter  of  eonrae,  without  ai 
After  aaren  years,  the  writ  was  obtained  by 


role    or    motion. 


notion,  tha  nature  of  which  raried  according 
aa  the  time  waa  mors  or  leea. 

Tha  objeet  of  tha  Legislature  seems  to  hnve 
baai  to  adopt  one  uniform  rule,  where  no  exo- 
cntion  had  Issued  within  the  year;  that  la  to 
•ay,  to  allow  a  acire  facias,  as  n  matter  of 
«•«»•,  vWhovtb  Moiinn,  sot  only  seven,  bnt 


in 


Bosi  Aim  Knra  t.  Dutu.  b  U. 


len  rMn;  and  not  to  allow  It  After  ten  Twni 
•Ither  with  or  withont  motfoo.  Thb  u  the 
muiifeat  effect  of  the  flrat  part  of  the  clause: 
"Judgment*  in  any  court  of  record  within  this 
eommoDweelth,  where  execution  hath  uot  is- 
■ned,  msj  be  revived  bj  scire  facias,  or  an  ac- 
tion of  debt  brought  thereon,  within  ten  years 
next  Kfter  the  date  of  such  judgment,  and  not 
»fter." 

If  tlia  cUas«  had  itoppsd  hen,  the  cue 
wb«re  execution  hath  issued  and  no  return  ia 
made  thereon,  would  liave  remained  aa  at  com- 
mon law.  The  party  could  get  no  new  execu- 
tion after  the  j«ar  without  a  scire  facias;  but 
he  could,  bj  means  of  ecire  facias,  get  a  new 
execution  after  more  tlian  ten  years.  The  ob- 
ject of  the  Legislature  seems  in  this  case  also  to 
UTC  been  to  adopt  an  uniform  rule  whera  ex- 
ecution bad  issued,  and  no  return  was  made 
thereon,  to  allow  other  executions  to  Issue, 
withont  a  edre  facias,  for  the  term  of  ten 
yean;  bnt  not  to  allow  any  new  execution, 
even  with  a  scire  facias,  after  ten  years.  The 
Innsnaj^  of  the  elasse  is:  *?Vhere  execution 
hath  issued  and  no  return  is  made  thereon,  the 
party  in  whose  favor  the  same  vras  issued, 
shall  and  may  obtain  other  executions  for  the 
term  of  ten  years  from  the  date  of  euch  judg- 
ment, and  not  after." 

The  exposition  giv«n  of  the  law  and  praetiee 

before  the  statute  of  17B2,  is  suatained  in  the 

e  of  Fleming's  Executor  v.  Dunlop,  4  Leigl^ 


of  tilings  before  1792.  See  his  opinion,  p.  S4E. 
It  is  also  sustained  by  the  opinion  of  the  Preai- 
dent,  pp.  343,  344,  34S. 


different.  He  does  not  himself  say  the  law 
was  different.  And  the  counsel  on  the  other 
aide  will  attempt  to  sustain  the  judgment  of 
the  court  below  upon  these  remarks  of  Judge 
Oarr — remarlca  msjle  tn  a  case  in  which  the 
court  has  decided  tliat  the  statute  of  1792  has 
so  far  curtailed  the  common  law,  that  where 
no  rstnm  is  made,  the  party  cannot  obtain  a 
second  execution  after  t«n  years,  even  with  a 
adn  facias.  Here  are  the  ramarks  of  one 
jodge  opposed  to  the  opinion  of  two— and  re- 
marts  of  that  judge  showing  that  his  opinion 
of  what  the  Uw  actually  was  before  1792, 
eoinetded  with  the  opinions  of  his  brethren; 
and  that  he  merely  supposed  the  Legislature 
to  have  been  under  a  mistaken  impression 
IS*]  *aa  to  the  law.  Bnt  If  thla  impression 
of  Judge  Carr  could  be  regarded  as  correct, 
which  n  cannot  be,  K  does  not  prore  that  the 
•aeond  mecntion  In  this  case  was  sanctioned 


a  to  what  the  taw  waa,  does  not  prora 
that  the  law  waa  really  so.  Still  lee*  doce  It 
prore  that  the  mode  of  prooass  used  was  not 
aooording  to  law. 

There  can  be  no  dlfBculty,  then,  fn  eonclnd- 
tng  tbat  the  mode  of  process  used  and  allowed 
b  Virginia  in  1789,  did  not  autborlie  the  issue 
d  the  execution  in  this  case;  and  the  appellea, 
tkarvfore,  can  deilTe  no  aid  from  the  Froeees 
Act,  If  that  act  were  applicable  to  the  ease. 

Bnt  doaa  It  apply  I  The  provlalona  of  the 
PtaesM  Aet,  and  of  the  14tk  Motion  ot  Ika  Ju- 
■•  Ih  ad. 


diclary  Act,  were  examined  fai  the  easaa  ot 
Waymao  v.  Southard,  10  Wheat  1,  Md  The 
Bank  of  The  United  SUtea  *.  Halstead,  Ibid. 


. .  Iiaue  executions  was  given  by  tlie  14tn  aeo- 
tion  of  the  Judiciary  A^.  See  pages  23  and 
24.  The  oourt,  then,  has  power  to  issus  execu- 
tions "agreeable  to  the  principles  and  usages 
of  Uw." 

These  laws  control  the  process  in  respect  to 
everything  that  calls  for  consideration  before 
it  emanates.  They  control  the  time  at  which 
it  may  issue.  If  at  the  time  the  execution  is 
applied  for,  it  cannot  issue  "agreeable  to  the 

Ermciples  and  usage*  of  law,"  then  It  must  not 
s  issued. 

Bnt  what  Uw  Is  that  whose  principles  and 
usages  are  to  give  the  rule? 

In  the  case  of  Robinson  v.  Campbell,  9  Wheat. 
222,  the  oourt  was  called  upon  to  interpret  the 
meaning  of  the  Act  of  Conereaa  which  speaks 
of  the  principles,  mlea,  ana  usages  which  be- 
long to  courts  of  equity,  as  contradistinguished 
from  courts  of  common  law;  and  the  eoiut  then 
thought  that  to  effectuate  the  purposes  of  the 
Legislature,  the  remediea  In  the  courts  of  the 
United  States  were  to  be  at  common  Uw  or 
on  eqnity;  not  according  bo  the  praetioa  of 
State  eouits,  but  according  to  the  principlea  of 
common  Uw  and  equity,  as  distinguished  and 
deftned  in  that  country  from  which  we  derive 
our  knowledge  of  those  principles. 

So  here,  in  determining  what  the  LegisUture 
mean  when  they  say  that  executions  are  to  be 
issued  agreeable  to  the  principles  and  usages  of 
law,  the  court  may  feel  bound  to  say  that  they 
are  to  be  issued  agreeable  to  the  prmciplea  and 
usages  of  the  common  Uw.  It  so,  there  U  an 
end  of  tbe  matter;  for  it  has  already  hetax 
shown  that,  agreeably  to  the  principlea  and 
usages  of  the  common  law,  the  execution  issued 
illegally  in  this  csm. 

It  may  be  said  tliat  "agreeable  to  the  princi- 
ples and  usages  of  Uw"  means  agreeably  to  the 
principles  and  usages  of  the  law  of  'that  [*K4 
State  in  which  judgment  Is  randered;  bnt 
that  the  court  is  confined  to  the  Uw  of  Vir- 


given    writs    agreeable    to    the    principle*    and 
usases  of  Uw,  goes  on  to  declare  in  the  34th 


•ages 


tbe  aerend  Statea,  except  when  the  Constitu- 
tion, treaties  or  statutes  of  the  United  gutes 
shall  otherwise  require  or  provide,  shall  b*  re- 
garded aa  rulea  of  decision  in  triala  at  common 
Uw,  in  the  courts  of  the  United  States,  in  cases 
where  they  apply;  and  this  34th  section  U  un- 
questionably prospective  aa  well  as  retrospect- 
ive. It  regards  future  a*  well  as  existing 
laws."  In  this  respect  ths  Virginia  Act  of  I7B! 
would  govern  the  case;  and  the  terms  of  that 
aet  are  too  pUin  to  admit  of  question.  I  R.  CL 
of  iai9,  p.  488,  see.  0. 

There  u  no  proof  that  the  plaintiffs  wer«  not 
within  the  eommonwealth  ai  the  time  el  Uie 


SUPUIIK  COVKT  or  THK  UHITCV  8T1.TU. 


judgment  being  Bwarded.  The  kllenttoo  thst 
they  irere  mercbuit*  af  Philadelphut  at  the 
time  of  bringing  the  originkl  action,  or  at  the 
time  of  filing  the  declaration,  if  evidence  of 
■nythiDA  i*  certaiDly  not  evidence  that  they 
were  out  of  the  commonwealth  when  the  Judg- 
ment waa  rendered.  The  pUintiffi  who  aeelc 
bencflt  from  the  proriao,  mnat  prove  anch  a 


Act   of   March,    182Q,    the    MTing   is    repealed, 
after  ten  yeata  from  the  date  of  that  act.    Sup. 
to  B.  Code,  pp.  ZOO,  261. 
But  neither  the  Act  of  179S,  nor  the  mbse- 

Joent  aot,  can  be  lootced  to  except  under  the 
ifluenee  of  the  34th  section;  and  that  Metkn, 
we  are  told,  only  fumiehei  a  rule  to  guide  the 
court  In  the  formation  of  ita  judgment.  Grant 
it.  Do  we  not  want  a  rule  to  guide  the  court 
in  forming  ite  judgment  on  the  forthcoming 
bond  i  in  deciding  whether  that  bond  waa  taken 
under  an  eiecutTon  which  issued  legallf  T  And 
i*  it  not  one  tbiug  to  retort  to  the  State  laws 


to  ascertain  whether  the  execution  may  law- 
fully issue,  and  another  to  resort  to  the  Pro- 
eeat  Act  to  ascertain  what  should  be  the  pro- 
eeedings  under  the  execution!  To  one  we  look 
for  a  rule  which  ta  deeiaive  of  the  rights  of 
parties;  to  the  other  we  look  for  a  rule  as  to 
remedies  merely.  If  an  action  be  brought  upon 
a  bond,  note,  or  account,  and  it  would  be 
barred  by  the  law  of  the  State  in  which  the 
■uit  i*  brought,  it  will  be  equally  barred  In  a 
federal  court.    Why  ahould  not  tha  like  rule 

tirevail  In  regard  to  judgments  T  Why  ahould 
t  not  be  the  rule  t^t  if  a  jodgment  of  the 


the  judgment  of  the  federal  court  ahall  be 
barred  also  I  That  which  is  evidence,  under  the 
State  lawB,  of  a  particular  fact,  haa  been  de- 
elded  by  this  oonit  to  be  evidence  of  the  same 
fact  in  a  suit  in  a  federal  court.  If  under  the 
State  laws,  the  dreunutaucea  of  an  execution 
having  issued  and  no  return  made  thereon  is 
evidence  of  satisfaction  or  release,  why  should 
85*]  it  not  be  evidence  of  the  same  thing  in 
ft  federal  courtt  The  case  of  hTNcil  v.  Hol- 
brook,  12  Peter«,  84,  In  whieh  the  Chief  Justice 
dalivved  the  opinion  at  the  last  term,  may  be 
dted  in  support  of  this  view. 

In  the  view   which  has  been  presented,  full 
effect  has  been  given  to  the  decision  in  Way' 


J.  Southard,  an  act  of  Con- 
gress haa  paaaed,  by  which  not  only  writs  of 
execution,  but  the  proceedings  thereupon,  are 
to  be  the  same  aa  are  used  in  the  courts  of 
tha  SUte.  Act  approved  May  IS,  1828.  Seta. 
Aeti,  ISET,  1828,  p.  ST,  |  3. 
Hr.  KfcDoUa,  for   the   defendants   In   error, 

1.  That  according  to  the  decislona  of  this 
eourt,  the  proceedings  on  executions  la  the 
oonrts  of  the  United  States,  in  suit"  -' 


fvely,  as  were  used  in  the  Supreme  Giurt 

same  in  Eleptember,  17S9;  subject  to  such  alter- 
ations as  the  said  courts  of  the  United  States 
tnay  make,  or  aa  tha  Supreme  Court  shall  pre- 
mer&e  to  tie  other  coDris. 
£  TZmt  th»  ttmtaU  ot  Viisinia,  paaaed  fa 


1792,  limiting  to  ten  yeara  tha  right  to  sue  out 
subsequent  executions,  where  one  had  issued 
and  not  been  returned,  hat  no  application  to 
executions  issued  from  the  federal  courts  in 
that  State;  and  even  though  it  had  such  appli- 
cation, the  defendanta  in  error  are  witfab  the 
aaving  provided  for  persons  not  within  the 
commonwealth  at  tha  time  of  aneh  judgment 
being  awarded;  nor  haa  the  benefit  of  that 
saving  been  taken  away  by  any  subsequent 
statute. 

8.  That  according  to  the  modes  of  proceed- 
faig  used  and  allowed  In  Virginia  til  1789,  it 
an  execution  had  issued  within  the  year,  though 
not  returned,  there  was  no  limitation  aa  to 
time  upon  the  right  of  the  party  in  whoae  favor 
ft  had  issued,  to  obtain  otner  ezeoutlona;  and 
there  la  no  rule  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Vir- 
ginia, or  of  the  Supreme  Court  prescribing  a  dif- 
ferent practice.  Tnat,  consequently,  the  second 
execution  in  this  caae  was  lawfully  Issued;  and 
the  motion  to  quash  the  said  execution  and  the 
forthcoming  b<md  taken  under  it,  was  properly 

He  argued  that  the  caae  of  Waymaa  v. 
Southard,  In  Wheaton't  Reports,  had  dedded 
the  case.  There  the  main  question  was,  wheth- 
er the  statutes  of  Eeutucky  ooncerning  execu- 
tions which  required  that  the  plaintiff  should 
Indone  on  the  execution,  that  the  notes  of  par- 
tieolar  banks  of  the  State  should  be  recuved 
in  payment,  Ukd  on  bis  refusal  to  allow  the 
defendant  to  execute  a  replevy  bond,  whicli 
would  stay  the  execution  for  two  yeara,  applieil 
to  executions  In  the  oourtt  of  the  United 
States.  This  court  decided  that  proceedings 
on  execution,  according  to  the  forms  of  the 
State  courtt,  were  good  in  the  federal  oourtt, 
under  the  procets  acts  of  September  29,  1780, 
and  modified  by  the  Act  of  May  8,  1792.  The 
first  of  these  acts  (1  Story's  Laws  U.  a  BT) 
provides  that  the  forms  of  writs  and  executions 
in  ths  courtt  of  the  United  Statea,  and 
*the  modes  of  proceeding  in  suits  at  r*6S 
common  law,  should  be  the  same  in  each  of 
the  States,  respectively,  aa  then  prevailed  in 
the  Supreme  Court  of  the  tame.  The  second 
act,  that  of  1792  (1  Story's  Uwe  of  the  United 
States,  i68),  subjected  the  process  authorised 
by  the  Act  of  1789  to  such  modifications  as  the 
c&cult  courts  of  the  Uuited  States  might  make, 
or  the  Supreme  Court  of  the  United  States 
might  prescribe. 

The  Supreme  Court  of  the  United  States,  con- 
sidering these  two  acts  as  regulating  the  pro- 
cess in  the  courts  of  the  Umted  States,  that 
court  held  that  no  statutea  of  the  State  of  Eesi- 
tucky,  passed  after  ths  enactment  of  these  laws 
were  applicable  to  executions  issued  out  of  ths 
courts  of  the  United  States. 

It  was  contended  by  oounsel  !■  that  case, 
that  the  whole  application  of  the  process  laws 
of  the  United  Statea  was  to  the  forms  of  exeea- 
tion  and  other  proceas,  and  that  these  acta  did 
not  regulate  the  proceedings  under  them,  and 
that  the  expression,  "modes  of  proceeding,"  In 
the  Act  of  1792,  applied  to  proceedings  Si  ths 
circuit  courts,  in  contradistinction  to  "watne" 
and  "final"  proeesa.  It  was  also  oontendcd 
that  the  34th  tectlcm  of  the  Judiciary  Aot  of 
1789,  making  State  laws  rules  of  dedsionwhsB 
Umj  *Wt^l,  tvnuitked  tha  mk  of  AeeJaJoa  !■ 


lM>  AKD  Km  r.  Dotal  cr  a 


4dlnr«d  hf  him.  TIm  wnirt  «too  4Mld«d  that 
tlw  law*  of  tlM  SUtaa  wra^  by  tka  Aet  of 
ITM,  to  b«  gaUm  for  tlia  jndniMt  of  tb« 
•osrt  Ib  formioK  tU  opliikmi  but  not  for 
OMTjiBg  into  tmet  that  fadgamt,    PraoMd- 


)  peadtoejr  of  tke  ooatroTan^, 


UoB  dariu  the  peadtn 
•ad  did  »»  axt«nd  to  p 

I   of   IfClun;  T.  SilHmui,  1 


B  JadnMnti. 
mj  T.  Sillimui,  S  Paten, 
170,  ihowt  th«t  tho  Bute  itAtutee  of  limlU- 
tiiHi  fnniih  rolea  of  dedtioti  in  tri>b  tX  oom- 
BMn  Inw,  but  doM  not  confllet  with  the  prinet- 
^ei  aettled  fai  Wkjman  ▼.  Soathtrd.  The  enac 
of  MKefl  T.  Holbrook  bu  refereae*  to  «  rale  of 
eridoiea  on  the  trial  of  a  oanae— cited,  abo. 
The  Bank  of  the  United  SUtae  t.  Haktaad.  11 
Wheat.  SI.  Bmrle  t.  Zaeharie  and  Tunier,  8 
Peter*.  AiS.  TImm  «aaee  eetabliih  the  flnt 
point  in  the  eaae  of  the  defendaat  In  error. 

ne  eeecmd  propoeitlon  follows  aa  a  eorollary 
ftotn  the  flrat;  for  If  the  modM  of  praeeedtng 
w«i«  In  foree  la  ITSt,  the  etatntea  paaeed  ainee 
have  BO  application.  The  propoaitlon  of  the 
eonnael  for  tne  plaintiffs  in  error,  going  to  show 
that  the  sUtutea  of  17B2  should  n«nlate  the 
proeeedinp  upon  execution  from  the  eourti  of 
the  United  Sfatea,  at*  founded  upon  prindplM 
ai^reealj  repodiated  and  overrated  in  the 
eaaaa  of  WsTmsa  t.  Sontiiard,  The  Bank  of 
the  DnltMl  Statee  r.  Halatead,  and  Zaoharia  and 
Tamer,  which  dadde  that  the  S«th  aeetloa  of 
a  nils  of  deculoB  aod  not 


to  the  argument,  ia  submitted. 
point,  the  plainttlTa  oounaal  pncMHa  on  tut 
kjrpothMia  that  the  14th  section  of  the  Jndid- 
•T*]  arj  Act,  upon  which  *the  authoritj  to 
laana  axeeutlona  rests,  according  to  the  de- 
aiaioaa  of  tliia  court,  not  oa\j  gives  the  power, 
bat  also  Axes  the  prindple;  and  fnrnisbea  a 
rale  by  whkh  proceedings  shonid  be  govaracd. 
Now,  the  whols  object  of  the  14th  section  of  th* 
act  was  to  preeerllM  the  natnre  and  character 
of  writs,  and  to  declare  that  tboie  not  spedal- 
I7  provided  for  alwuld  be  agracable  to  the 
pmeiplas  and  naagea  of  law.  There  is  no  raf • 
ercBce  to  proceedings  with  reapeet  to  time,  or 
nnTthing  else. 

All  the  daductlOM,  therefore,  that  this  seo- 
tkm  was  intended,  aa  is  supposed  and  contend- 
ed for  b^  the  oounaal  tor  the  plalntilTfe  in  error, 
to  flx  the  rale  to  govern  exeeutiona,  must  fkllt 
and  It,  therefore,  is  unnaccaiary  to  examine  the 
viewB  he  haa  taken  in  ruard  to  the  usagaa  of 
the  oonmea  law. 

But  eves  if  the  a«t  of  I7tt  appUed,  the  do- 
fendante  In  error  are  within  the  saving  provl- 
sioBS  of  that  law  In  favor  of  pereons  out  of  the 
OewmMBwealth  of  Virginia,  M  the  time  of  the 
nnditioa  of  the  Judgment.  The  declaration 
•hows  that  the  plainUSa  In  the  Olrealt  Omrt 
waredtiacnaof  another  State;  and  aa  such  only 
aeuld  institute  a  ault  in  the  federal  ecurt. 
Pitwa  faeit^  therefore,  they  were  out  of  the 
Btat*  whan  the  Judgment  waa  obtained;  and 
the  plaintiffs  la  error  have  not  shown,  as  thaj 
ou^t  to  have  ahown,  that  tbej  came  Into  the 
Stat*  wHfam  fifc  years  afterwards,  and  before 
the  exocuticm  isened.  Nor  is  thta  savtag  taken 
■war  b7  the  Aet  of  1820. 

I*  It.  90. 


As  to  the  tUid  sotBt    What   pioeeedinii 

were  Ib  practioe,  and  use,  and  were  allowed  n 
Virginia,  la  1T80I  The  opinions  of  the  JndgM 
of  tiM  CIrentt  Court,  and  of  the  eounael  attend- 
ing the  eonrt,  show  that  from  1792  no  piae< 
tice  different  from  that  claimed  l^  the  oouuel 
for  the  defcndanta  existed  after  17S2.  CHted 
on  thli  point,  Tleming  v.  Dunlap,  4  Ld^'a  Ba> 
pwta,  SU;  th»  opinion  of  Judge  Carr,  2  Tuek- 
ar^  Blade  Com.  3S3,  and  a  note  of  caaee  oa 
that  pagej  1  Banning  StatntM,  177,  17S,  IM; 
the  Aet  of  1789,  and  S  Banning  Statutea,  S77. 
The  Process  Aot  of  1708  providee  that  the 
modes  of  proaeadiiig  abould  M  the  same  na 
were  then  used  in  the  courts  of  the  United 
Statee,  in  pursuance  of  the  Act  of  1782.  Now, 
•uppoee  the  andent  law  of  Vir^iua,  of  16IM, 
applied  to  exeeutiona;  the  oonneel  for  the 
plaintiSa  in  error  ahonld  ahow  that  the  limi- 
tation of  aeven  jears  existed  hj  that  law  in 
1792;  whereaa  the  opinion  of  the  Orenit  Oourt, 
and  the  Aet  of  1798,  show  that  no  eueh  Uml- 
tatloua  oxiated  In  practice  fat  the  State  eonrta^ 
even  aa  far  back  aa  17ltZi  nor  is  there  any  avi- 
denoe  of  ite  »''■*-■"■  in  the  Circuit  Court  of 
the  United  SUtes  for  the  Virginia  Disttirt. 

ib.  Justice  ITLcan  dellwed  tha  o^nfam  of 


era  DUtrirt  of  Virginia. 

On  tha  7th  December,  lUl,  Jamce  8.  Duval, 
Lawia  Duval,  and  Jdw  Keinhart,  obtained  a 
Judgment  in  the  Circuit  Court  against  William 
^Boaa.  A  writ  of  fteri  facias  Issued  on  tha  [•>• 
jndgmeat  the  10th  January,  1882.  which  waa 
dalivared  to  the  attorney  for  tha  plaintiflb  and 
never  returned.  No  other  execution  waa  is- 
ened untU  the  11th  Anirwt,  ISSe.  A  caplaa  ad 
eatisfaoIendiuQ  waa  then  atud  out  and  executed 


1  the  body  of  Boss,  who  g 


rty  in 


of  bis  body,  and  enl 
with  denry  King,  as  surety  for  the  delivery 
of  the  property  on  the  day  and  at  the  place  of 
-Je. 

This  bond  being  forfeited,  a  motion  was  made 
upon  It,  under  the  practica  established  in  ^^- 
gmlk,  for  aa  sward  of  execution.  The  motion 
wss  opposed,  and  the  lapee  of  time  between  tlie 
rendition  of  the  Judgment  and  the  szeentioa  of 
August,  IBM,  waa  relied  on  to  show  that  the 
execution  had  bean  lUagally  iasned;  and,  conae* 
quenUy,  that  the  forUieoming  bcmd  waa  un- 
anthoriied  and  void.  But  the  court  entered  up 
a  Judgment  on  tne  bond.  To  revise  this  Judg- 
ment thla  writ  of  error  is  proaaouted. 

In  the  inveatigatlon  of  the  queatlona  which 
ariaa  la  thla  case,  It  becomes  neeeaaary  to  refer 
to  certain  aota  of  Congrcas,  and  also  to  oert^a 
sUtutee  of  Virginia. 

By  'te  Act  to  regnlata  proeessea  in  the 
eourta  of  the  United  nates,"  paMed  la  1789,  tt 
U  provided  that  until  further  pravlaion  shall 
be  made,  and  except  when,  by  tUa  aet  er  other 
•Utntes  of  the  United  SUtea,  Is  otherwlaa 
provided,  the  forms  of  write  and  exeeutione, 
except  thdr  atyle  and  modee  of  proome  In  the 
eireult  and  dlrtrict  courts.  In  suns  at  eommcn 
law,  ihaU  be  the  same  fai  each  Stat*  reepecUvc- 
ly  a*  are  now  used  or  allowed  in  the  supreme 
oomrts  of  the  eame." 

And  by  the  Act  of  Hay,  1792,  It  ia  declared 
"that  the  forms  sf  writs,  executions,  and  other 


BaraxMx  Couax  or  mi  Uxmt  fttua. 


pro  MUM,  tttMpt  tb^  atflei  ui4  tha  forma  uad' 
model  dI  iiroeMdiBC  in  Buiti,  in  thoM  of  oom- 
aOB  law,  ■ball  be  &»  ume  a 
Uw  Mid  oourta  retpectively, 
the  act  above  recited." 

Tbeee  aote  adopt  the  exeentton  tain  of  the 
St*tee,  u  tbe7  stood  fn  1789.  An  aet  waa 
paiMd  in  1703,  and  alao  one  in  1800,  on  the 
■ame  rabjeet;  but  at  none  of  their  proTisloiu 
bear  upon  the  present  case.  It  1*  unneoeaaarf  ^  ~ 
•xamine  them. 

la  17»2,  the  Stata    of    Vir^oia    paMcd 
statute  proTidins  that  "judgments  in  any  oonxt 
of   record    withm    the   oonunonwealtb,   where 


thereon,  trithia  t«u  jean  next  nfter  the  date  of 
such  judgment,  and  not  after;  or  where  ezeom- 
Uon  bath  issued,  and  no  return  is  made  then- 
ni,  the  part;  in  whose  favor  the  same 
iaaued,  shall  and  may  obtain  other  executions, 
or  move  against  any  sheriff  or  other  ofBeer, 
etc.,  for  the  term  of  ten  yen*  from  the  date  of 
nub  judgment,  and  not  after." 

Thtfe  ia  a  savins  in  this  statute  In  behalf 
of  Infanta,  etc.,  and  persons  beyond  the  oom' 
monwealth;  giving  five  years  after  the  removal 
•f  the  disability,  to  prooeed  on  the  judgmeiit. 

In  the  argument  of  this  eaaa,  in  the  Circuit 
••*]  Court,  as  appears  from  'the  bill  of  ex- 

3t(ons,  It  was  stated  by  the  judges,  and  ad- 
ted  by  the  counsel  on  both  sides,  that  eo 
br  back  as  the  recollection  of  the  said  judges 
Mid  ooDnael  extends,  it  has  been  the  usage  in 
the  county  and  corporation  courts,  and  in  the 
superior  courts  of  law,  and  In  the  general 
oourt  of  Virginia,  where  execution  has  issued 
upon  a  Judgment,  and  no  return  made  thereon, 
to  ftllow  other  executions  to  be  issued.  But  "~'- 
IMoUection  of  the  practice  of  the  judgea 
eouniiel  did  not  extend  farther  back  uaa  th« 
above  recited  statute  of  1792. 

The  Circuit  Court,  however,  held  that  onder 
tbe  statutes  and  practice  of  Virginia,  prior  to 
the  Act  of  1792,  where  an  execution  had  been 
lasned  within  the  year,  on  a  judgment,  though 
not  returned,  Uie  plaintllf  was  entitled  to  issue 
otker  exeeutiona  without  restriction  as  to  time. 
And  this  is  the  ground  taken  by  tbe  eounael  for 
the  defendant  in  error. 

A  reference  is  made  to  the  early  statutes  of 
Virginia  which  regulated  exeeutiona,  and  also 
to  the  rule  of  the  common  Uw,  And  it  la  con- 
tended that  the  Virginia  Act  of  17B2,  having 
passed  subsequent  to  the  taking  effect  of  the 
process  acta  above  cited,  cannot  affect  tbe  pro- 
"lings  on  ths  judgment  of  1821.  That  the 
1  of  1789  and  of  17BS,  which  adopted  the 
:ution  laws  of  tbe  respective  States  as  tbey 
stood  in  1780,  regulate  the  prooeedingi  of  the 
above  judgment,  unaffected  by  any  subseauent 
legislation,  either  State  or  lederaL  And  the 
dedaion  of  thia  court  in  the  ease  of  Wayman 
T.  Southard,  10  Wheat.  1,  la  referred  to  as  fuUy 
sustaining  this  poaitlMi. 

Tha  great  question  in  that  case  was,  whether 
"Hha  lawa  of  Kentucky  respecting  executions, 
passed  subsequent  to  the  Process  Act,  were  sp- 
pUo^le  to  executions  which  iaaned  on  judg- 
ments rendered  by  the  federal  courts." 

In  the  very  elaborate  opinion  whkh  was 
delivered  by  Uia  lata  Chief  Justice,  a  con- 
•truetion  was  given  ta  the  process  acti^  and  to 


the  various  sections  of  the  Aet  to  aatabllsh  }n- 
didal  courts,  of  1789.  And  in  order  tntly  t« 
comprehend  the  effect  of  this  deeislan,  the 
points  adjudicated  will  be  stated. 

The  court  decided  that  the  S4th  section  of  the 
Judicial  Aet,  which  provides  "that  the  laws  of 
the  several  States  shall  be  regarded  as  rule* 
of  dedakm  la  trials  at  oommon  law,  ia  eonrta 
of  tha  United  States,  In  cases  where  tbey  ap- 
ply," "has  no  application  to  the  practice  of  the 
oonrt,  or  to  the  conduct  of  its  officer,  In  the 
service  Of  an  execntiiHi.'' 

They  held  that  "so  far  as  the  process  sets 
adopt  the  State  laws,  as  regulating  the  modes 
of  {HVoeeding  in  suits  at  oommon  law,  includ- 
ing azocutioiui,  etc.,  the  adoption  is  confined 
to  those  laws  ia  force  in  September,  1789.  That 
the  system,  as  it  then  stood,  was  adopted;  sub- 
ject, however,  to  such  alterations  and  ad- 
dKlons  as  the  said  courts  respectively  shall,  in 
thdr  discretion,  deem  expedient;  or  to  such 
regulations  as  tbe  Supreme  Court  of  the  Unit- 
ed States  ahall  tbinit  proper,  from  time  to 
time,  by  rale,  to  prescribe  to  any  clnuit  or 
district  court  eoncanlng  the  same. 

■The  oourt  also  held  "that  the  lUh  [*I0 
section  of  tbe  Judiciary  Aet  gave  to  the  courts 
of  the  United  States,  respectively,  a  power  to 
isiue  executions  on  their  Judgment!."  Other 
sections  In  the  same  aet  are  r«ferred  to  and 
construed,  but  they  have  no  diraet  relation  to 
the  ease  under  consideration. 

The  result  of  this  opinion  was,  that  tbe  exo> 
cutlon  lawa  of  Kentucky  having  passed  subse- 
quent to  the  process  acta,  did  not  apply  to 
executions  issued  by  the  Circuit  Court  of  the 
Unitad  States;  and  that  under  the  jndieiarj 
and  process  acta,  the  eoorts  had  power  to 
adopt  rulee  to  r^ulate  proceedings  on  exeen- 
tlons.  The  power  of  the  oonrt  to  adopt  such 
rules,  was  not  embraced  in  the  point  ccrtlfled 
for  the  dedsion  of  the  court,  and  waa  not  ex- 
pressly adjudged;  but  it  is  ths  clear  result  of 
the  argument  of  the  court. 


I  under  oonaidera- 


as  are  applicable  to  the  o 

There  is  no  svidence  in  the  record  that  ths 
Circuit  Court  of  Virginia  ever  adopted  any 
rule  which,  by  a  fair  eonstrueUon,  could  regu- 
late executions.  In  this  view,  then,  the  case 
must  stand  upon  the  execution  law  of  Virginia 
in  1789,  adopted  by  the  process  acts.  And 
under  the  decision  in  the  above  case  of  Way- 
man  V.  Soutlwrd,  it  is  clear  that  no  subsequent 
chan^  in  ths  process  Uw  of  the  Stata  of 
Virginia  can  be  obligatory  on  the  Cireiut  Court 

And  here  the  question  arises,  whether  the 
Virginia  Act  of  17B8,  having  been  passed  sub- 
sequent to   1780,  can  ha**  any  effect  ia  t&e 

So  far  as  thla  act  can  ba  held  to  r^ulata  ax- 
eontions,  it  U  clearly  inapplicable  under  tha 
Process  Acta  of  1789  and  1792,  to  the  Cireult 
Court.  But  the  act  is  subatMitUUj  and  teeh- 
nieally  a  limilation  on  judgments.  It  U  not, 
tbsreiore,  an  avt  to  regulate  procees.  Bxecn- 
tioni  are  named  in  the  act,  and  are  authorised 
to  be  issued  under  certaia  eircumstancee,  with- 
in a  limited  time:  but  this  U  only  another 
mode  of  limiting  the  judgment,  and  la  strictly 
and  teohaiaally  as  mueh  a  Unltatioa  on  ths 


Bom  and  Kna  t.  Duvij.  it  a 


Mtion  of  dabt.  Tbe  act  proride*,  that  kfter 
tlM  UpM  of  ten  yoan  from  the  rendition  of  ft 
jodgment,  where  do  execution  haj  been  iHuod, 
neither  >n  action  of  debt  nor  *  scire  facias 
ahall  be  brought  on  it.  And  that  where  an 
exeention  has  been  iuued  and  not  returned, 
other  sxecDtiona  and  proceedings  tatj  be  had 
within  the  tan  yean;  bot  not  afterwaidi. 

If  this,  then,  be  a  limitation  law,  it  is  a  rule 
of  propertj';  and  under  tbe  34th  section  of 
tbe  Judiciarr  act,  is  a  rule  of  dedslon  for  the 
eourts  of  the  United  8Ut«a. 

As  an  act  of  limitation,  it  is  Impowible  . . 
diatinguish  this  from  other  acta  which  limit 
tbe  time  of  bringing  certain  actions,  either  b; 
a  designation  of  the  ground  or  the  form  of 
the  action. 

These  acts  are  of  daily  eogniunce  In  the 
conrts  of  the  United  States;  and  no  one  liai 
crer  doubted,  that  in  fixing  the  rights  of  n*r- 
•  J*]  ties,  *the;r  must  be  regarded  as  weU  in 
the  federal  as  in  the  State  eourts. 

The  original  judgment  in  the  case  under  oon- 
aideration  was  entered  in  1821;  and  although 
aa  exocutlun  was  issued  within  tbe  year,  which 
waa  never  returned,  yet  no  other  proceedings 
WM«  had  on  the  judgment  until  the  execution 
of  1836.  Here  was  a  lapse  of  Bfteen  years; 
and  if  the  statute  appt^,  the  plaintiffs  wen 
bured,  unless  they  can  bring  themselves  within 
the  exception.    And  why  does  not  this  statute 

31 J  to  the  federal  courts  I  It  limits  actions 
executions  on  judgments  rendered  in  the 
State  eourts;  and  the  same  rule  must  be  ap- 
plicable to  judgments  obtained  In  the  coorta  of 
tha  United  SUtes. 

In  this  view  of  the  ease,  it  la  not  necet ^ 

to  look  into  the  Virginia  execution  law  of  1789 
to  ascertain  whether,  if  an  execution  waa  b- 
atMd  on  a  judgment,  within  the  year,  and  not 
returned,  the  plaintffT  might  Issue  other  ex- 
eeations,  without  limitation.  It  is  enough  to 
know  that  the  Act  of  1792  imposes  a  limitation 
to  actions  and  executions  on  judgments,  which, 
like  all  other  limitation  laws  of  the  States, 
ornst  be  enforced  b;  tbe  federal  courts. 

After  the  lapse  of  ten  years,  under  this  stat- 
Bt«,  a  judgment  becomes  inoperative.  An  ac' 
tion  of  debt  will  not  lie  upon  it,  nor  can  it  be 
mived  bj  a  scire  facias.  Much  less  can  an 
execution  be  issoed  on  it.  Its  vitality  is  gone 
b^Mid  tbe  reach  of  legal  renovation. 

In  giving  efTect  to  tbis  statute,  no  princlpli 
iMpngned,  which  Is  laid  down  In  the  case 
Wayman  v.  Southard.  The  State  law,  which 
tbe  court  in  that  case  held  not  to  apply  in  the 
federal  courts,  waa  a  law  that  regulated  pru- 
eeediogs  on  executions.  It  was  a  proeess  act, 
aad  not  an  act  of  limitations. 

Do  tbe  plaintilTs  in  thb  caae  bring  themselves 
within  the  saving  of  tbe  statute  T  The  rule  is 
well  Battled,  that  to  avdd  the  statute,  a  party 
must  show  himself  to  be  within  ita  exoeption. 

No  proof  is  offered  to  show  that  the  plaintiffs 
bi  the  CSreult  Court  were  without  the  Common- 
wealtb  of  Vlt^ia.  Tbe  statement  in  the 
Aeelaratfon  is  relied  on  to  establish  this  fact. 
TUa  atatemeut  does  not  aver  that  the  plaintiffs 
wen  citliens  of  Pennsylvania,  but  represents 
tbem  as  "merefaanta  and  partners,  tradina 
mmtrnt  the  Srm  and  by  the  name  Bod  atyla  o1 


the  court  in  the  original  action,  if  the  axoep' 
tion  had  been  taken  by  plea  or  by  writ  of  error 
wittiin  the  limitation  of  such  writ. 

In  1821,  the  plaintiffs  represent  themselvea  to 
be  of  Philadelphia,  in  Pennsylvania;  but  does 
it  folbw  that  since  that  period  they  have  not 
been  within  the  Commonwealth  of  VirglnlaT 
Does  the  legal  inference  arise  that  they  were 
not  within  the  State  when  the  judgment  was 
entered  I  We  think  not.  Indeed,  there  is  no 
allegation  of  citiiensbip  by  the  plaintiffs  in  tba 
declaration.  For  aught  that  appear*  on  tba 
face  of  the  record,  the  plaintiffs  mi|^t  have 
'been  citliens  of  Virginia,  and  resldenta  [*9i 
at  the  time  of  the  rendition  of  the  judgmuit. 

Tbe  Act  of  limitations  of  1S2A  has  been  n- 
ferred  to  in  the  argument,  and  it  ia  proper  to 
give  a  construction  to  it. 

The  first  section  of  that  aot  ban  all  actions 
founded  upon  bonds  executed  by  executora,  ad- 
ministrators, guardiani,  etc,  and  oUar  paraons 
in  a  flduclar;!'  character:  which  shall  not  be 
commenced  within  ten  year*  after  the  cause  of 
action  shall  have  accrued. 

The  third  section  repeals  the  saving  of  tha 
Act  of  1792;  and  the  fourth  section  provides, 
that  "in  computing  the  time  within  which 
rights  of  entry  and  of  action  then  existing  shall 


of  the  passage  of  that  act,  tnd  not  before." 

Now,  the  question  arises,  what  actions  ar« 
barred  by  this  act  t  The  answer  is,  all  actions 
founded  on  bonds,  given  in  a  fiduciary  char- 
acter, as  described  In  the  first  section.  The 
statute  does  not  embrace  any  action  founded 
on  a  judgment,  or  on  any  other  ground,  except 
on  a  bond  of  tbe  character  above  stated. 

The  saving  clause  of  the  Aet  of  1792,  aa  to 
—  resident^  is  repealed;   the  only  effect  of 


ing  clause,  and  against  whom  the  statute  iMd 
not  begun  to  run.  Against  such  persons  the 
statute  could  not  begin  to  operate  until  the  re- 
peal of  the  exception  by  the  Aet  of  1820. 

If  the  plaintiffs  In  the  Circnit  Court  bad 
brou^t  an  action  of  debt,  or  issued  a  sure 
facias  on  the  original  jodinnent,  or  issued  aa 
execution  (an  execution  oaring  been  iaaued 
within  tbe  year  of  tbe  rendition  of  tbe  judg- 
ment, but  not  returned)  within  ten  yean  from 
the  paasaga  of  the  Act  of  1820,  they  would  not 
have  been  barred;  if  they  could  have  shown 
that  up  to  the  paasage  of  that  act  they  were 
within  tbe  saving  of  Uie  Act  of  1792.  But  fail- 
ing to  do  thla,  aa  tfaey  have  failed  la  tbe  pfesent 


of  ten  yean  from  its  nndition,  under  tba  Aet 
of  17B2.  In  the  npeal  of  the  saving  clause  of 
this  act,  by  the  Act  of  1SQ6,  execution!  an  not 
named  aa  within  the  saving,  but  only  "the  ri^t 
or  title  to  any  action  or  entry  aoerued)**  and  a 
doubt  has  been  suggested  whether  a  pM«on 
within  tbe  saving  elanse  of  the  Aet  <rf  1T9S 
might  not  claim  the  right  atill  to  issue  exooa- 
tions  on  a  judgment  tua  which  no  action  of  debt 
or  sdn  facias  could  be  sustained.  We  tbtak 
that  It  was  tbe  intention  of  the  L^slatnra 
to  repeal  the  saving  olansa  of  tba  Act  of  179% 


Sdfsbiu  Cotmt  or  vhs  Uinm  Sruia. 


IBIt 


H  to  Bon-rMldenta,  tn  all  ita  pArti;  although 
the  kngiugB  of  tha  repealing  claiue  doe*  Dot 
inelnde  the  tenn  "ezeeution/'  It  cannot  be 
nip|NMed  that  the  LegUlature  would  bar  aa 
KCtum  on  a  judement,  and  still  anthoriie  aa 
■zeeutioii  to  m  iMued  on  iL 

There  la  another  view  of  thia  eaae  which, 
though  not  much  eonaidered  In  the  argument, 
k  deemed  Important  br  the  conrt. 

And   thb  ariaee  under  the  Proeeu  Aet  of 
•f]  1S2S.    The  third  lectioB  *of  thia  act  pro- 
vfdea,  "that  write  of  execution  and  other  flnal 
proceai  iaaued  on  judgment*  and  decrees,  Ten- 
dered in  any  of  the  eourti  of  tbe  United  State*, 
and   the   proceeding*   thereupon   itiall   be   tlte 
•ame,  except  tlieir  atyle,  in  each  State,  reepect- 
ivAj,  a*  are  now  lued  In  the  court*  of  auch 
State:"     "Provided,  however,  that  it  ahall  be 
in  the  power  of  the  court*,  if  they  tee  flt 
their  diecretion,   bj   rule*  of  court,  to  far 
alter  the  flnal  process  in  said  court*  a*  to  o 
form  the  same  to  anv  change  which  may  be 
adopted  b;  the  Legislature  of  the  retpective 
Statea  for  the  State  courta." 

This  act  adopts,  in  apeciflo  terms,  the  ezecn- 
tion  law*  of  the  State;  and  if  the  limitation 
law  of  1T9S  could  be  eoneidered,  lo  far  aa  it* 


In  the  original  judgment  were  bound  to'conform 
to  it*  proTliioni, 

To  tbi*  it  i*  objected  that  the  court*  of  Vir- 
ginia have  uniformly  construed  tlie  Act  of 
T7&2  aa  not  effecting  judgments  entered  I>efore 
H*  pa*»age,  and  that  aa  the  law  of  1828  adopts 
this  statute,  by  the  same  rule  of  eonstruetiou, 
tt  cannot  operate  on  judgment*  rendered  prior 
to  that  time.  The  answer  to  thi*  argument 
la,  in  the  flret  place,  if  the  Aet  of  17B2,  or  any 
part  of  it,  i*  to  be  eoneidered  aa  a  proeeai  act 
merely,  and  not  an  act  of  limitations,  the  Act 
•t  ISeS  malcea  it  the  law  of  Congree*  for  the 
State  of  Virginia,  and  give*  immediate  effect 
to  it.  If  it  be  viewed  as  an  act  of  limitations 
tnerely,  and  not  for  tbe  regulation  of  process, 
tt  then  takea  effect,  sa  before  remarked,  aa  a 
rule  of  property;  and  is  a  rule  of  decUion  in 
the  court*  of  the  United  States,  under  the 
84th  aection  of  the  Judiciary  Act.  In  either 
eaae,  effect  1*  given  to  tbe  Aot  of  1762,  and 
ft  U  deciiiv*  of  the  preaent  controversy. 

But  if  it  be  oonsldered,  as  contended,  an  aet 
of  limltationa  adopted  by  the  Act  of  1828,  the 
answer  ia  that  the  court  are  to  give  a  coastruc- 
tion  to  the  Act  of  1B28,  If  this  act  be  clear  in 
ito  provisions,  we  are  bound  to  give  effect  to  it, 
although  it  may,  to  some  extent,  vary  the  oon- 
atruction  of  the  Aet  of  17S2.  And  this  ia  no 
violation  of  the  rule  that  thia  court  will  regard 
the  aettled  construction  of  a  State  statute  aa  a 
rule  of  decision.  For  In  this  case  the  construe- 
tton  of  the  State  law,  in  regard  to  ^ke  effect 
it  shall  have,  ia  controlled  by  the  paramount 
law  of  Congresa. 

The  worda  are,  'that  write  of  execution  and 
otiHT  final  process  issued  on  judgments  and 
decreea  rendered;"  not  on  judgments  and  de- 
eveea  hereafter  rendered.  The  law  provide*  for 
Mtecutiona,  not  judgment*.  And  it  operate* 
an  all  execution*  uaued  aubsequent  to  its  pas- 


ave.  vrltl 


The  judgment  In  the  Circuit  Court  waa  en- 
tered in  1821,  BO  that  seven  year*  of  the  ten 
year*'  limitation  of  the  Act  of  1792  had  run 
wben  it  waa  adopted  by  the  Act  of  1628.  Now. 
the  queatlon  ia,  shall  no  effect  be  given  to  thie 
Act  of  Congres*  in  Virginia  on  judgments  be- 
fore it*  passage,  because  of  tbe  construction  by 
tbe  Vlrgmia  courts  of  the  Act  of  17821 

*It  must  be  recollected  that  this  Act  of  [*<4 
1B28  is  a  national  law,  and  waa  intended  to 
operate  in  tbe  national  courta  in  every  State. 
A*  it  regards  some  of  the  Statea,  It  may,  at 
flrat,  have  operated  leaa  beneficially  in  them 
than  in  otbera.  But  its  provision*  toolc  im- 
mediata  affect  in  all  the  Statea. 

It  is  a  sound  principle,  that  where  a  statute 
of  limitation*  preacribea  tbe  time  within  which 
*uit  *ball  be  broUEfat  or  an  act  done,  and  a 
part  of  the  time  has  elapsed,  effect  may  be 
given  to  the  act;  and  the  time  yet  to  run,  being 
a  reasonable  pajt  of  the  whole  time,  will  be 
considered  the  limitation  in  the  mind  of  the 
Legialature,  in  auch  caaea. 

There  may  be  *ome  eeemlngly  eontradictory 
decision*  on  tbi*  point,  in  some  of  the  Statea, 
which  have  been  Influenced  by  local  eonaidera- 


and  The  United  SUte*  Bank  *.  HaUted,  and 
was  intended  as  a  legislative  aanction  to  the 
opinions  of  the  court  ui  those  ease*. 

This  act  is  more  explicit  than  the  previous 
acta  on  the  same  subject,  as  to  the  power  of 
the  courts  of  tbe  United  States  to  adopt  rulea 
to  regulate  final  proceas.  And  it  is  well  re- 
marked, by  Mr.  Justioe  Stoij,  in  giving  the 
opinion  of  tbe  court  In  tbe  case  of  Beer*  et  al. 
V.  Haugbton,  S  Peters,  363,  that  under  this  law 
"the  Circuit  Court  had  authority  to  make  such 
a  rule,  as  a  regulation  of  tbe  proceedings  upon 
final  process,  so  a*  to  conform  the  same  to 
thoae  of  the  State  laws  on  tbe  aame  subject." 
And  this  power  to  adopt  rulea,  so  aa  to  conform 
to  the  State  laws,  extends  to  the  future  legis- 
lation of  the  States;  and  as  well  to  the  modee 
of  proceeding  on  execution*,  aa  to  the  fonua 
of  the  writ*. 

From  tbe  above  considerations  the  court  are 
of  opinion,  whether  tbe  proceeding*  in  the 
Circuit  Court,  in  issuing  the  execution  and 
giving  a  judgment  on  tbe  fortbcoming  bond,  be 
considered  aa  regulated  by  tbe  Process  Acta  of 
17B9  and  17S2,  or  by  tbe  Process  Act  of  1828, 
there  Is  error  in  the  judgment,  and  that  it  must 
be  reversed. 

This  cause  came  on  to  be  heard  on  the  traa- 
*cript  of  the  record  from  the  Circuit  Court  of 
the  United  State*  for  the  Eaatem  Diatriet  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof.  It  is  ordered  and  adjudged 
by  thi*  court,  that  tbe  judgment  of  the  said 
Circuit  Court  in  thia  cause  Ik,  and  the  same  ia 
tiereby  reversed  with  costs;  and  that  this  cause 
be,  and  the  same  ia  hereby  remanded  to  the 
aaid  Circuit  Court,  for  further  proceedinga  to 
be  Itad  therein,  In  conformity  to  law  and 
iuatJM  and  the  opinion  of  tkii  eonrt. 

Patera  IS. 


Ammcwi  t.  Pond  it  u. 


AlfhOD^ 

■n  tlw  tice  ol  the  leconat  for  which  tba 

drawn,  to  be  trrc  (roiD  thB  Ulnt  or  tinu7,  yet  It 
tfte  tea  per  ccDtam  chafged  a*  exdumse.  or  any 
part  of  It,  waa  Intended  aa  a  eorer  for  naarloni  In- 
tenet,  the  form  Id  which  It  vaa  done,  and  the 
oaise  nsder  which  It  waa  takea,  will  aot  protect 
the  bill  from  the  eoDMqiienc«a  of  uott  ;  and  If  the 
fact  be  eatabllahed,  It  mait  b*  dealt  with  In  tba 
mat  manner  as  If  the  naniT  had  been  expreaal; 
■entlmed  In  Hie  bill  ItMlf.  But  whether  the 
eharxe  of  ten  per  centnm  tor  exehance  between  Now 
lotk  and  Mobile  wa*  Intended  m  •  eonr  for  aenir 

]DMtlan  eiclollTOlj  (or  the  Jnrr.     It 

of  Intention. 

B  anabto  Uw  Jnn  to  dadda  whether 
aa  uMOTj  waa  concealed  Qitder  the  name  ol  tx- 
chanire.  e*ldene«  an  both  aide*  oufM  to  have  been 
■Emitted,  which  tended  to  Ihow  tie  unal  rata  o( 
exchann  between  New  ToA  and  Mobile  when 
the  bllT  waa  negotiated. 

There  t«  no  rule  of  law  flilns  the  rate  which  Baj 
be  Aarjed  (or  exchanse.  It  doaa  not  depend  on 
the  coat  or  traneportlng  tptdt  (rom  one  place  to 
...u... .  Bithoagh  the  price  of  eicbange  la  oa  donbl 


like  noeral  nrliielple  In  relation  ta  wutiaeta 
Bade  It  one  place  to  be  ezecnted  at  another,  I* 
wen  Mttled.  Ther  are  to  be  goremed  br  the  lawi 
e(  the  place  of  lierfamiance ;  and  If  the  lutereet 
ulowed  bj  the  lawa  of  the  place  o(  performance 
be  neater  than  that  permitted  at  the  place  of  the 
mitract,  Ibe  partlea  may  atlpnlate  (or  the  hlsh- 
er   Istereat,    wlthont    IncttnlnK   the    penalties    ot 


to  tte  lawa  of  the  place  ot  pertonoaDce.  and  a  ...^ 
at  Interaat  was  reaerred  forbidden  ^  the  laws  of 
the  place  where  tba  contract  was  made,  which  was 
toaeealed  nndar  the  name  ot  excbanie.  Id  order  to 
>rade  tha  law  axalnat  nsary,  the  qncetlon  Is  not 
wklA  law  la  to  Bonrn  In  execntlns  tha  eontiact ; 
n^ncatlolisblT  It  mnit  be  the  law  of  the  atat* 
^ .w. . entered  Into,  and  the  In- 


N<nm — Aa  to  osniy,  aea  note  to  3  L.  ad.  U.  8. 

CM«et  ot  lawa  ••  to  aanry,  aae  not*  to  09  I..B. 

ntt  taklhf  Intereat  la  adraaea  Is  not  nsorv,  aae 
■Mb  to  B  iTSd.  D.  8.  SBL 


carcs  Uie  asKtmenta  were  permltt , 

contractns,  and  will  even  be  enforced  there,  It  tba 
parl7  la  (onnd  within  Ite  Jnrladlctloo.  But  the 
aama  mle  cannot  be  applied  to  contracts  forblddeB 
bT  Its  lawa.  and  dBOlfcned  to  evade  tbem.  In  aueb 
eaaea  the  legal  eonaegoence*  ot  such  an  aRreemant 
must  be  decided  br  the  law  ot  the  place  where  the 
contract  was  mad*.    It  void  there.  It  la  void  ererr- 

A  peraon  who  take*  a  bill,  which  od  the  fsce  ot  II 

..  ...... .. 1   he  sllowed   to   claim     " 

a  bona  tide  holder  n . 
.  to  receive  It  under  m 

. _. It  with  all  the  loll     "■ 

belonflDK  to  It ;  and  la  In  no  better  cond"* 
the  person  (rom  whom  he  recelTed  It 


terred  s(ter   l_  _    

and  on*  tranaterred  stter  I' 
tor  noDpajment. 

*II,  rn  consideration  o(  fnrt: 
■nee,  a  creditor  recclree  ■  oew  seeunt;  tram  hi* 
debtor  lor  an  exlstloE  debt,  he  cannot  enlarge  the 
■monot  dne  bj  eiactuig  BD7tblne,  either  bj  way  ot 
iQlereat  or  exchange,  for  thP  additional  rlA,  which 
he  ma7  euppoae  he  mne  bj  this  eTtensfon  ot  credit : 
nor  on  the  opinion  ha  ma;  entertain  aa  U  the 
nanctaalltr  Of  pajmant,  or  the  ulUosta  safetj  ot 


TN'  error  to  the  Circuit  Court  of  the  United 
1    Ststea  for  the  Southern  District  of  AlabamA. 

The  plaintiff  in  error  Inetituted  a  anit  on  a 
bill  of  exchange,  dated  ftt  New  York  on  the 
Ilth  of  March,  1937,  drawn  by  D.  Cfirpeater 
on  Sa;re,  Converge  &  Company,  Mobile.  Ala- 
bftma,  for  $7,287.78  in  taror  of  the  defendant*, 
Pond,  Converge  &  Company;  payable  and 
negotiable  at  tlie  Bank  of  Mobile  aizty  dayt 
after  date. 

The  plaintiff  in  error  was  a  dtlien  of  New 
York,  and  the  drawers  and  indoraen  of  the 
bill  were  dtiiens  of  Alexandria,  Alabama. 

The  eridenoe  in  the  Circuit  Court  proTad 
that  Lewis  W.  Pond,  one  of  the  defendanta, 
waa  in  New  York  in  March,  1837,  and  being 
indebted  to  the  plaintiff  In  the  aum  of  sis 
thousand  dollars  on  a  hill  which  had  been  ra- 
tumed   protested   from  Mobile,  and  on   which 


suit  was  about  to  be  brought  by  the  plaintiff, 

asreed  to  pay  ten  per  cent,  the  lenl  damagu 

the  blU,  and  ten  per  cent.  In  addition,  with 


the  legal  interest  of  New  York  on  the  bill  for 
the  time  of  its  return,  being  eighteen  days,  and 
the  ehargea  of  protest  and  postage,  by  a  bill  of 
exebange  on  Mobile.  The  bill  was  drawn  In 
New  fork,  being  for  the  aum  of  17.287.78, 
and  was  Indoised  by  Mr.  Pond,  in  the  name  of 
the  Arm,  the  defendants  In  error.  The  bUl 
was  indorsed  by  the  plaintiff  in  error,  and  waa 
remitted  by  the  plaintiff  to  S.  Andrews,  at  Uo 
bile,  and  waa  by  him  set  to  the  credit  of  H.  A. 
Andrews  ft  Company,  of  New  York.  It  waa 
received  by  S.  Andrews,  with  the  tndorsement 
of  the  defendant*,  before  its  maturity;  and  It 
was  a  cash  credit  In  the  aeoannt  enrrent  ba- 
tween  H.  M  Andrewa  ft  Compaiiy,  and  ft 
Andrews.  The  defendant  offered  eridenoa 
under  the  Isaua,  the  statute  of  New  Yoric 
■falnat  usury,  and  oart^n  depoaltioas,  to  prorc 
that  the  bill  of  ezehange  was  usuriona. 

One  of  the  witnesse*  stated  that  the  oonsid- 
•ration  for  this  t^  waa  made  op  bj  the  follow- 
ing aceonnt;  B.  Hendilok's  draft  on  Daniel 
Oupentar*  UontgoBMiT,    Alahawa,   proteatad, 


SopiitMc  CouxT  or  Tin  UmrBo  SrAna. 


dKtcd  mt  Naw  Torh,  December  80th,  ISSB,  tt 

•i»ty   dkjB   for    M,000 

DBmages  at  10  per  cent 600.00 

Interest  18  dftja  kt  7  per  cent.,  21.00 

Proteit  uid  postage iJUt 

82fi.2S 

Bxcbanm  10  per  cent.,  bdns  dif- 
fWcnm  of  exchange  between  Mobile 
ud  New  York  oa  the  Utb  March, 
I88T, 682.53 

tT,287.78 
John  DeUlIeld,  Preildent  of  the  Pho-nix 
B«nk,  axftmined  on  the  part  of  the  defendant, 
■tated  that  the  exchange  between  New  York 
and  Mobile  on  the  ttth  of  March,  1837,  wag 
•  T*]  from  three  to  five  per  'cent.  This  knowl- 
edge of  exchange  was  acquired  from  having 
dealt  in  exchange  during  the  period,  for  the 
Phmniz  Bank. 

Robert  White,  eaehhr  of  the  Manhattan 
Company,  atated  tliat,  by  a  reference  to  the 
boou  of  the  company,  the  exchange  between 
New  Turk  and  Mobile  wai,  during  the  month 
of  March,  1S37,  from  five  to  seven  per  cent.; 
and  Morrie  Robinson,  agent  for  the  Bank  of 
the  United  States  in  the  city  of  New  York, 
said,  that  during  the  month  of  March,  1837, 
he  found  by  a  reference  to  the  books,  the  deal- 
ers with  the  bank  were  charged  from  three  to 
Hve  per  cent.;  three  for  short,  and  five  for 
Ions  paper. 

The  plaintiff  excepted  to  the  reading  of  the 
statute  and  laws  of  New  York  against  usury; 
md  in  order  to  disprove  the  allegation  of  usury 
tn  the  transaction,  as  the  contract  was  not 
made  subject  to  the  statute  laws  of  New 
York,  and  the  oontraet  was  subject  onl;  to  the 
taws  of  Alabama  as  to  its  obligatory  form  and 
Bolidlty;  and  was  or  was  not  usurious  accord- 
lag  to  these  laws.  The  plaintiff  then  offered 
to  prove  by  Joseph  Wood  that  the  banks  pur- 
eluMd  billa  at  a  far  less  exchange  than  others; 
that  they  never  bought  any  other  than  un- 
doubted paper;  that  from  the  facility  of  col- 
lecting, remitting,  eta,  they  had  many  advan- 
tages over  the  dtisena  at  large;  and  that  the 
exehangs  of  the  banks  was  therefore  much 
lower  than  that  of  the  community  at  large; 
that  there  was  no  fixed  rate  of  exchange  be- 
tween Mobile  and  New  York;  that  it  varied 
from  one  to  twenty  per  cent,  according  to  the 
tolveooy,  punctuality,  risk,  etc,  of  the  parties; 
that  exchange  was  ever  Quctuating,  and  was 
bfgh  or  low  as  the  risk  waa  great  or  small.  The 
oourt  refused  to  admit  this  testimony,  and  the 


Jury,  that  if  the?  were  satisfied  that  the  excess 
over  legal  interest  retained  in  this  bill  was 
taken  and  contracted  for  innocently  by  the 
parties,  without  intending  to  violate  the  laws 
aminst  usury,  they  might  find  for  the  plain- 
tiff. The  ooiut  refused  to  give  this  instruction, 
iud  the  plaintiff  excepted. 

The  plaintiff  moved  the  court  to  instruct  the 
Jnry  that  the  contract  expressed  in  this  bill  of 
exchange,  If  to  be  executed  in  Alabama,  was 
tnbjeot  alone  to  the  lawa  of  Alabama  against 
Wury;  and  that  the  usury  laws  of  New  York 
hmi  no  force  or  anything  to  do  with  this  Inves- 
HgmtloBt    this  waa  rsfnsed  by  the  court,  and 


The  plaintiff  next  reqaested  the  onirt  to 
charge  the  jury,  that  if  they  believed  B.  An- 
drews received  the  bill  before  mnturlty,  for  a 
valuable  consideration,  without  any  notice  of 
usury,  and  that  the  plaintiff  received  it  from 
B.  Andrews  without  notice  of  usury,  and  be- 
fore maturity,  that  the  plaintiff  might  recover; 
notwithstandtng  plaintiff  offered  no  proof  of 
the  oonaideratlon  he  gave  for  it.  The  plaintiff 
excepted  to  this  refusal  of  the  court. 

The  plaintiff  next  moved  the  court  to  charge 
that  the  variance  between  the  bill  declared  on, 
and  the  one  set  up  as  the  same  bill  by  defend- 
ant's deposition,  was  fata]  in  a  plea  of  usury; 
to  which  the  court  refused,  and  the  plaintiff 
excepted. 

*It  appeared  that  before  the  bill  waa  [*eS 
delivered  by  S.  Andrews  to  plaintiff.  It  had 
been,  wblre  In  the  hands  of  S.  Andrews,  pro- 
tested for  non -accepts noe,  which  appeared  on 
the  face  of  the  bill.  There  was  no  evidence  of 
any  settled  account  between  H.  M.  Andrew* 
&  Co..  and  8.  Andrews,  or  which  was  creditor 
or  debtor  upon  the  statement  of  aoconnta.  It 
was  also  proved  that  the  expense  of  transport- 
ing specie  from  New  York  to  Mobile,  indudbig 
insurance  and  interest,  would  not  exceed  one 
and   one   half  per  centum  on  the   sum   trana- 

Upon  the  whole  case,  and  the  aeveral  points 
stated,  the  court  charged  the  jury,  that  it  they 
believed  from  the  evidi-nce,  that  by  the  usages 
of  trade  between  New  York  and  Mobile,  theia 
was  an  established  rate  of  exchange  between 
those  places,  the  drawen  and  drawees  of  the 
bill  of  exchange  here  sued  on  had  a  right  to 
contract  for  such  rates  of  exchange;  and  that 
even  a  higher  rate  to  a  small  amount,  if  under 
the  circumstances  It  did  not  appear  to  have 
been  intended  to  evade  the  statute  aninst 
usury,  mieht  be  allowed  by  them ;  but  if  they 
believed  that  no  such  usage  existed,  the  parties 
had  no  right  to  contract  for  more  than  the 
actual  expense  of  trani^portatlan  of  specie  from 
one  place  to  the  other,  including  interest,  insnr- 
ance,  and  such  reasonable  variations  therefrom 
as  above  stated:  and  further,  if  they  believed 
from  the  evidence  that  the  drawers  of  the  bill 
of  exchange  contracted  with  the  drawers  In 
the  SUte  of  New  York,  at  the  time  the  bill  waa 
drawn,  for  a  greater  rate  of  interest  than  seven 
per  centum  per  annum,  for  the  forbearance  of 
the  payment  of  the  sum  of  money  specified  in 
the  Dill,  although  it  may  have  been  taken  in 
the  name  of  exchange,  the  contract  is  usuri- 
ous; and  unless  they  believe  from  the  evidence 
that  the  plaintiff  took  the  btU  in  the  regular 
course  of  business,  and  upon  a  fair  and  valua- 
ble consideration  bona  flde  paid  by  him,  and 
without  notice  of  the  usury,  they  ought  to  And 
for  the  defendant;  otherwise  for  the  plaintiff; 
to  which  opinion  and  charge  of  the  court  the 
plaintiff,  by  bis  counsel,  excepted.  The  jury 
found  a  verdict  for  the  defendants;  and  the 
plaintiff  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Webster  and 
Mr.  D.  F.  Webster  for  the  plaintiff  in  error, 
and  by  Mr.  Ogden  for  the  defendants. 

For  the  plaintiff  it  was  insisted,  by  Mr.  D.  F 
Webster: 

1.  That  the  contract,  in  all  that  relates  to  In 
terest,  waa  to  be  governed  bf^the  l8W|0f  Al»- 


d  by~the  law.of  . 


T.  PoHP  R  U. 


S.  Tlwt  fn  tbe  eonrt,  •ittlng  in  AlattADU,  the 
defenie  of  uaury  could  not  be  Mt  up  under  tb« 
gttncnl  Uaue. 

S.  That  certatn  eTidenee  offered  by  the 
pbJntiff  on  the  qncatioD  of  usury,  was  improp- 
erly rejected. 

4.  Tkat  the  ruUngi  and  direotion  of  the  court 
OB  the  points  of  law,  &■  Btated  in  the  bill  of 
except] ana,  were  erroneous. 

The  prorisions  of  the  lawi  of  New  Yorli,  1 
R«vi<ied  Stat.  772,  on  the  tubject  of  UBUrj, 
dedare  the  contract,  on  which  luur;  shall  be 
•9*1  'taicen  or  received,  absolutely  TOid;  with 
a  aaTtng  from  the  induenoe  of  the  statute  as  to 
bill*  of  ezeliangc,  or  promissory  note*  payable 
to  order  or  to  bearer  in  the  handa  of  an  in- 
dM^ee:  who  ihail  have  received  the  same  in 
good  faith  and  for  a  valuable  consideration,  and 
who  had  not  at  the  time  of  discounting  the 
bill  actual  notice  that  the  bill  had  been  origin- 
ally given  upon  a  usurious  consideration,  etc 
By  the  laws  of  Alabama,  the  interest  alone  is 
ftmeited. 

It  ia  contended  that  tbe  contract  is  to  be  gor- 
«nMd  by  the  laws  of  the  place  where  it  was  to 
ba  axeented.  The  contract  on  tbe  face  of  this 
bill  of  exchange  expresses  that  it  was  to  be  ex- 
•cxited  elsewhere  than  where  it  was  made.  The 
parties  entered  into  it  with  a  view  to  It*  per- 
formance at  another  place.  It  Is  a  foreign  bill 
(8  Fetera,  686),  and  of  oourse  is  dated  in  one 
place,  and  in  one  State,  and  made  payable,  in 
•notber  SUte. 

The  lex  lod  is  to  Rovem,  unleia  the  parties 
have  had  tn  view,  by  the  oontraet,  another 
pla«e  of  performance;  that  Is  to  say,  if  the 
p^rtiea  have  in  view,  by  the  terms  of  ttie  con- 
tract, the  city  of  Mobile,  for  its  performance, 
tt  is  the  law  of  the  place  of  performance  which 
ia  to  govern  and  oonstrue  the  terms  of  the 
agreement.  2  Burr.  1077;  8  Johns.  IQO;  4 
htcra.  111.  7  Peters,  S80.  Alabama  was  not 
only  the  place  where  the  contract  was  to  he  ex- 
seated,  but  this  action  was  instituted  in  Ala- 

K.  A*  t«  the  second  poinL  Under  the  laws 
of  Alabama,  where  on  an  usurious  contract  the 
interest  only  is  forfeited,  it  was  not  allowable 
under  a  plea  of  non  assumpsit,  to  put  in  evi- 
denee  of  usury ;  because,  although  by  the  usury 
the  Interest  it  lost,  yet  the  amount  of  the  bill, 
deducting  the  interest,  may  be  recovered.  The 
lex  loci  Is  to  be  regarded,  and  the  trial  is  to  be 
eooducted  according  to  it;  and  what  might  un- 
der tbe  plea  be  olTered  In  evidence  in  New 
YoA,  oould  not  be  admitted  in  Alabama.  The 
plea  was  not  sustained  by  the  evidence,  and 
did  not  suit  the  case. 


the  Interest  on  It,  as  upon  an  usurious  contract, 
yet  it  was  not  under  such  a  plea  as  this  that 
•ridenoe  to  charge  him  with  this  liability 
eonld  have  been  admitted.  Supposing  that  by 
the  law  of  New  York  it  was  niury,  yet  it 
waa  to  be  poniahed  by  the  laws  of  Alabama 
only. 

Bnt  if,  contrary  to  these  views  of  the  law, 
the  statntea  of  New  York  on  the  subject  of 
thi*  oontraet  are  to  be  applied  to  it,  yt^t,  be- 
tween the  parties  to  this  suit  I1>e  law  has  no 
force.  Tbe  sUtut«  of  New  Yort;  declarer  thHt 
iU  proviaiona  ahall  ban  no  application  where 
!•  I<-  cd.  I 


there  has  been  a  bona  fldo  holder  of  the  bill,  or 
an  Indorser  thereof,  without  actual  notice  that 
the  bill  has  been  originally  given  for  an  usuri- 
ous oonsideration.  This  is  an  action  on  a  bill  of 
exchange  brought  by  the  indorsee,  and  no 
proof  was  given  an  the  trial  that  he  waa  not  an 
innocent  holder,  ignorant  of  tbe  consideratian 
given  for  this  negotiable  instrument.  It  does 
not  anywhere  appear  to  the  contrary,  hut  on 
the  oontrary  the  proof  waa  dear  and  explicit 
that  the  bill  had  been  regularlv  transferred  to 
him  before  its  maturity,  'and  had  beeen  [*T0 
placed  as  a  credit  In  the  accounts  between  him 
and  the  house  in  New  York.  Nor  did  it  ap- 
pear that  the  plaintiff  had  any  knowledge  of 
the  asserted  usury  of  the  transaction.  Suppos- 
ing, then,  that  the  law  of  New  York  must 
regulate  the  contract;  yet,  on  the  proof  sub- 
mitted on  the  trial  in  the  Circuit  Couct,  tbe 
plaintiff  ought  to  have  recovered  the  amount 
of  the  bill. 

3.  The  plaintiff  In  error  contMida  that  cer- 
tain evidence  was  refused  by  the  court  whieh 
ought  to  have  lieen  given. 

To  prove  tbe  contract  to  have  be«n  nanrious, 
certain  depositions  were  read  by  the  defeud- 
anta;  some  going  to  show  tbe  original  nature 
of  Che  bill,  and  the  circumstances  under  which 
it  was  made;  and  other  vritnesses  were  ex- 
amined to  show  the  rate  of  exchange  between 
New  York  and  UobUe. 

The  witness  examined  were  all  oonneeted 
with  banks;  and  they  proved  differences  in  the 
rates  of  exchange  from  three  to  five  per  cent., 
and  even  seven  per  cent.  Those  inatttutiMU 
had  great  facilities  In  doing  busineas  in  ex- 
change, and  they  took  undoubted  and  Indorasd 
paper  at  short  dates.  If  there  was  any  fixed 
rate  of  exchange  between  New  York  and  Mobile 
it  would  have  l>een  known  to  theae  witneasea; 
and  it  would  liave  been  stated.  A  charge  be- 
yond a  fixed  rate  might  be  asserted  to  be 
usurious.    But  no  fixed  rate  existed. 

When  the  Circuit  Court  allowed  tbe  defend- 
ants to  give  evidence  as  to  tbe  rates  of  ex- 
change between  New  York  and  Mobile,  it  would 
seem  no  more  tlian  proper  that  the  privilege 
should  be  allowed  to  the  plaintiff.  The  facts 
which  would  have  been  exhibited  by  such  evi- 
dence were  essential  to  the  full  exhibition  of 
the  plaintiff's  case.  Cbari;ea  for  exchange  vary 
with  the  credit  and  position  of  the  patties  to 
the  bills  of  exchange,  and  the  length  of  time 
the  bills  have  to  run;  with  many  other  eircum 
stances;  and  among  them  the  balances  of  trade, 
influence  tbe  amount  of  such  charges  materially. 

There  waa  no  unreasonable  cbarge  made  up- 
on this  bill.  It  was  taken  to  pay  a  protested 
draft,  and  from  a  party  who  had  been  on  the 
dishonored  bill.  The  credit  of  such  a  bill  must 
have  been  exceedingly  doubtful;  and  the  dr- 
cumstances  of  the  dishonor  of  its  predecessor 
having  been  known,  it  would  not  have  com- 
manded as  much  aa  was  allowed  on  it  in  the 
exchange  market  in  New  York,  where  it  was 


The  plaintiff  asked  the  oourt  to  Instruct  tbe 
jury  Ihat  if  Ihey  were  satisfied  the  excess  over 
kfcsl  interest  was  taLen  by  the  parties,  without 
intending  to  violate  the  law  against  usury,  they 


■  CouBT  or  YHK  UmiBt  SiAm. 


■honld  find  for  tlw  plaintiff.     The  wnrt  n- 
fuMd  to  glva  tba  lutnidJon. 

The  ijuMtloB  wu  one  of  intcDtion.  Did  the 
Mrtie*  meBn  to  Tiolato  the  law  ageJaat  omrfl 
It  wu  incumbent  ob  Um  delendauta  to  proTs 
thkt  tba  oriniuU  p«tlM  to  tha  Ull  intandad 
wury;  and  that  It  waa  not  eonriderad  by  them 
a  resnlar  mercantile  tranMotlon.  On  the  bill 
itaelf  no  nmry  appears.  Tha  partiea  giving  tha 
11*]  bill 'eonaentad  to  allow  a  high  rata  of  flx- 
ahuige  (or  the  advantagea  which  they  obtained 
In  the  exemption  of  one  of  the  defendant!,  than 
in  Kaw  YorK,  from  a  auit,  which  waa  about  to 
d  on  the  protaatad  bilL 

.  altogithar  diieonneotad 
wnn  we  eironmmneaa  ondar  which  thia  bill 
waa  originally  given.  He  raeetved  it  aa  »  t«- 
■ittance  from  New  York;  and  before  It  oame 
to  maturity  it  waa  placed  to  the  credit  of  the 
honaa  In  New  York  aa  a  cash  eradit.  When  he 
preaanted  it  for  payment,  it  waa  refuaed,  on  the 
gronnd  of  ita  having  been  made  in  fraad  of  the 
law  of  New  York  against  nanry.     Tbos,  ne- 


gotiable paper,  which  had  paaaed  tbroogh  dif- 
ferent huub,  and  which  waa  obtained  &  good 
faith,  waa  dlacredlted  by  droumitanoaa  woloh 
eootd  not  have  been  known  to  the  aubaeqnent 
hcddera  of  it.  A  purehater  of  a  bill  of  exchange 
nay  be  made  at  any  deduction  from  ita 
amount,  and  the  eontraot  of  purobaae  la  legaL 

The  judge  of  the  Circuit  Oourt  charged  the 
Jury  that  if  there  waa  no  established  rate  of  es- 
eluuige  between  New  York  and  Mobile,  the 
pnrttea  had  no  right  to  cMitraet  for  more  than 
the  aetnal  ezpenae  of  tranaportlng  apaeia.  But 
by  the  evidence  given  on  the  part  of  the  de- 
fendanta,  H  waa  fully  ahown  that  there  waa  no 
llxed  rate  of  eichaoge;  and  yet  the  contract 
waa  to  be  made  uaurioua,  because  more  waa 
taken  than  the  eoit  of  tranaporting  apede  from 
HoUle  to  New  York.  Such  a  poaitioo  deatroya 
all  operatlona  of  exchange,  and  thua  InterruirtB 
the  great  roeana  of  commercial  Intercourse  and 
daaluv.  RatM  of  exchange  are  fixed  or  regu- 
lated by  other  rulea  than  tnoae  which  would  be 
derived  from  the  value  of  specie  at  the  place  on 
which  tbe  bill  may  be  drawn,  and  tbe  coat  of 
its  carriage  to  the  place  from  which  the  bill  ii 
aent.  Tha  experience  of  every  commercial 
man,  and  tbe  value  of  exchange  in  every  oom* 


that  the  contract  entered  into  by  the  bill  of  ex- 
change on  which  tbe  auit  waa  brooght  havins 
been  made  in  New  York,  waa  to  be  governed 
by  the  lawa  of  New  York.  An  indoraer  of  a 
hul  of  exchange  ia  liable  only  by  the  taw  of  the 

riaoe  where  the  bill  is  made.  3  Mass.  Rep. 
7;  S  Bast.  130;  1  East.  00;  8  Martin's  Rep. 
St.  Tbe  law  of  the  contract  ia  the  law  of  New 
York,  where  the  debt  waa  dne;  and  where  it 
was  settled  by  the  bill  of  exchange  on  which 
thla  suit  waa  brought. 

It  Is  said  that  the  evidence  of  uaury  eonld 
not  be  given  under  the  plea  of  non  assumpsit; 
but  this  Is  taking  for  granted  that  the  law  of 
the  oaae  Is  that  of  Alabama,  and  not  that  of 
New  York.  Evidence  to  ahow  a  uaurioua  oon- 
sideratlon  I*  proper  evidence  under  the  plea. 

There  la  no  evldoiee  of  bona  fide  ownerahlp 
of  this  bill  In  the  plalntllT.  Tbe  bill  was  re- 
mitted for  collection,  and  the  plaintiff  was  the 
agent  of  the  drawee.    The  wtry  of  the  bill  aa  a 


enah  oredlt,  doea  not  nffaot  tUs  v(aw  <f  the 

eaaa.  It  waa  no  more  than  a  mode  of  kaoping 
the  aoeount  between  the  drawer  and  the  per- 
son to  whom  the  bill  had  been  tmnsmltt«d. 

Tbe  hill  waa  taken  in  payment  of  *an  [*71 
old  debt,  and  that  debt  I*  yet  dne;  and  for  It 
tbe  eredttor  haa  a  perf eet  rl^t  to  proceed  at 
law. 

It  matters  not  what  waa  tha  intention  of  the 
oartleo;  and  If  they  had  no  view  to  a  uaurioua 
lealing,  atiU  tha  law  operates  on  tbe  contract. 


change  reaiding  in  Alabama,  and  the  suit  is 
brought  IA  thst  SUta.  The  bill  waa  drawn  In 
New  Yn^  to  be  paid  In  Alabama;  and  there 
ia  nothing  In  the  reoord  to  ahow  that  the  in- 
doraaa,  the  plaintlfif,  waa  In  New  York,  or  had 
anythhig  to  do  with  the  bill,  until  It  oame  Into 
his  handa  in  Alabama.  The  defendants  are 
deseribed  as  eltliens  of  Alabama;  and  pre- 
sumption ia  that  it  waa  Indorsed  ia  Alabama, 
and  waa  an  Alabama  tranaactlon. 

The  true  place  of  the  contract  la  the  plane  at 
ita  performance;  and  the  law  of  Alabama  op> 
eratea  upon  this  Ull  axclusively,  aa  the  eon- 
tract  maide  by  it  waa  to  be  performed  there. 
Story'a  ConfUot  of  l«wa,  £68.  A  blU  drawn 
in  New  York,  to  pay  eight  per  cent.  Interest  in 
Alabama,  where  the  Intoreat  ia  eight  per  cenL 
would  not  be  void  by  the  law  of  New  York. 
Where  there  is  no  actual  and  express  ame- 
ment  to  pay  uaurioua  interest,  it  la  entirely  a 
queatiou  of  intention;  and  the  case  to  be  made 
out  la,  that  there  was  a  design,  either  open  or 
oovered,  to  take  more  than  the  statute  allows 
as  interest. 

There  esn  bo  no  rule  of  law  which  prohibits 
the  pnrcbaae  of  a  bill  of  exdiange  at  any  rata 
of  ^lacount,  or  which  makea  such  a  purthnaa, 
If  the  discount  is  more  than  the  legal  interest, 
usury.  The  rates  of  exehange  are  always 
various,  and  are  sometimes  uncertain.  To  ap- 
ply the  taw  of  usury  to  aueh  eootraeta  would 
be  productive  of  the  greateat  injustice. 

The  law  of  New  York  protects  all  these  In- 
struments from  the  prohlbittons  of  ur" —  — ' — 


buy  a  bill  of  exchange  in  tbe  market  at  any 
rate;  but  if  the  purchaser  sella  a  bill,  with  bia 
name  upon  It  at  an  Illegal  discount.  It  ia  nsnry, 
and  tbe  bill  u  void.  Everything  In  relation  to 
this  bill  should  have  been  admitted  in  evi- 
dence; and  the  jury  should  have  been  enabUd 
to  form  a  judgment  on  the  Intention  of  the 
parties;  and  should  have  been  allowed  to  know 
everything  as  to  the  state  of  the  exchange  be- 
tween New  York  and  Habile,  and  the  rate,  aa 
applied  to  bills  of  all  descriptions.  One  of  the 
wltnessea  would  have  proved  tlut  twenty  per 
cent,  was  not  a  greater  rata  of  exchange  than 
had  been  paid  on  doubtful  Ulla. 

Tbe  party  taking  the  bin  had  a  right  to  la- 
cover  from  his  debtor  such  aa  amount  as  would 
have  paid  the  amount  dne  to  him  on  the  pro- 
tested bill  of  exchange  in  New  York.  He  had 
a  right,  then,  to  the  exchange  on  Mobile,  and 
tbe  exchange  from  Mobile  to  New  'York.  ['TS 
PMera  It. 


T.  PoHD  n  AU 


» 


It  h  manifest  that,  «Teii  on  tliti  evidenot  of  the 
defendant*,  if  this  were  proper  and  just,  the 
sum  tkken  aa  ezehaDge  waa  even  lea*  than  it 
sbonid  have  been. 

Mr.  Chief  Justice  Taney  delivered  the  opi 
ion  of  the  eouTt: 

Thb  caae  eoinee  before  the  court  upon  ■  writ 
of  error,  directed  to  the  judgee  of  the  Circuit 
Court  for  the  Ninth  Circuit  and  Southern  Dia- 
triet  of  Alabama. 

The  action  was  brought  bj  the  plaintiff,  ai 
indorsee,  against   the   defembrntB  as   indorsui 
of  a  bill  of  exchange  in  the  following  words: 
"Exchange  for  87,887.78. 

"New  York,  March  11,  1837. 
•Vixtj  days  after  daU  of  this  first  of  ex. 
change,  second  of  tame  tenor  and  date  un- 
paid, pay  to  Messrs.  Pond,  Converse  and 
Walworth,  or  order,  seven  thousand  two  hun- 
dred and  eighty -seven  dollars  and  seventy - 
eight  cents,  negotiable  and  payable  at  the  Bank 
of  Mobile,  ralue  received,  which  place  to  the 
count  of 

Tonr  obedient  servant, 

"D.  Carpenter.' 
To  Heaari.  Bayre,  Converse  &  Co.,  ( 
"Mobile,  Alabama."  ) 
The  case,  aa  presented  by  the  record,  appears 
to  be  this:  The  defendants  were  merchants, 
residing  in  Mobile,  in  the  State  of  Alabama. 
H.  H.  Andrews  t  Co.,  were  merchants  residing; 
in  New  York;  and  before  the  above  mentioned 
bill  was  drawn,  the  defendants  had  become  li 
ble  to  H.  M.  Andrews  A  Co.  na  indorsers  upon 
a  former  bill  for  $fl,000,  drawn  by  E.  Hen- 
dricka  on  Daniel  Carpenter,  of  Montgomery, 
Alabama.  The  last  mentioned  bill  was  dated 
at  New  York,  and  fell  due  on  the  ^Ist  of  Keb- 
raary,  1837,  and  was  protested  for  nonpay- 
ment. The  defendant  Fond,  it  seems,  was  in 
New  York  in  the  month  of  March,  1837,  shortly 
after  this  protest,  when  H.  M  Andrews  A  Co., 
threatened  to  sue  him  on  the  protested  bill; 
and  the  defendant  Pond,  rather  than  be  sued 
in  New  York,  agreed  to  pay  H.  M.  Andrews  t 
Co.,  ten  per  cent,  damages  on  the  protested  bill, 
and  ten  per  cent,  interest  and  exchange  on  a 
new  bill  to  be  given,  besides  the  expenses  on 
the  protested  bill. 

Aecordinjc   to    this    agreement    an    account, 
which   is  given  In  the  record,  was  stated   be- 
tween  them   on   the   11th   of   March,   1837.   in 
which   the   defendant!   were   charged   with   the 
protested   bill,   and  ten   per  cent,   damages   on 
the  protest,  and   interest  and  expenses,  which 
amounted  altogether  to  the  sum  of  t6,62e,26, 
and   ten    per   cent,   upon   this   sum    was   then 
added,  as  the  difference  of  exchange   between 
Mobile  and   New   York,  which   made   the   sum 
of  (7,287.78;     for   which   the  defendant   Pond 
delivered  to  H.  M.  Andrews  t  Co.,  the  hilt  of 
exchange  upon  which  this  suit  Is  brouirht,  in- 
dorsed by  the  defendants  In  blank.     The  hill 
WM  remitted  by  H.  M.  Andrews  i  Co,  to  B. 
Andrews,  at  Mobile,  for  collection.   The  drawees 
Rfustd  to  accept  it,  and  it  was  protested  for 
BOD-seoeptance ;       and      after      this      refusal 
!*•]  'and  protest,  it  was  transferred  by  8. 
Andnws  to  J.  J.  Andrews,  the  present  plain- 
lit.   It  la  stated  in  the  exception,  that  after 
tUi  tiansfer  it  was  a  cash  ereait  in  the  account 
hriMsn  H.  U.  Andrews  ft  Cb.  uad  8.  Aadnwt, 
MtL.  ad. 


The  bill  was  not  paid  at  maturity,  and  this 
suit  is  brought  to  recover  the  amount. 

There  is  no  question  between  the  parties  as 
to  the  principal  or  damages  of  ten  per  cent- 
charged  for  the  protested  billof  (e.OOO;  nor  as 
to  the  intereiit  and  expennes  charged  in  the  ac- 
count hereinbefore  mentioned.  The  defend- 
ants admit  that  the  principal  amount  of  the 
protested  bill,  the  damage*  on  tbe  protest  which 
are  given  by  the  act  of  Aaaembly  of  New  York. 
and  the  interest  and  expenses,  were  properly 
charged  in  the  account.  The  sum  of  $6,625.20 
was  therefore  due  from  them  to  H.  M.  An- 
drews A  Co.  on  the  day  of  the  settlement,  pay- 
able in  New  York.  The  dispute  arises  on  the 
item  of  $662. S3,  charged  in  the  account  at  the 
difference  of  axchange  between  New  York  and 
Mobile,  and  which  swelled  the  amount  for 
which   the   bill    was   given   to   $7,287.78.     The 


of  exchange  at  the  time  the  bill  was  given,  and 
that  it  was  intended  aa  a  cover  for  usurious 
interest  exacted  by  the  said  H.  M.  Andrews  & 
Co.  as  the  price  of  their  forbearance  for  tbe 
sixty  days  given  to  the  defendants.  This  waa 
their  defense  in  the  Circuit  Court,  where  a  ver- 
dict was  found  for  the  defendants  under  the 
directions  given  by  the  court. 

Many  points  appear  to  have  been  raised  at 
this  trial,  which  are  stated  as  follows  in  the 
excpption    taken   by    the    plaintiff: 

The   defendant  offered   evidence — 

1.  To  prove  that  tbe  said  bill  of  exchange 
was  usurious,  according  to  the  statute  and  laws 
of  the  State  of  New  York.  The  plaintiff  ob- 
jected to  the  reading  of  the  statute  and  deposi- 
tions aforesaid,  because  the  contract  was  not 
made  with  a  view  of  the  statute  or  laws  of 
New  York.  But  the  bill  of  exchange  was 
usury  or  not  by  the  taw*  and  statutes  of 
Alabama;  and  that  the  contract  was  subject 
only  to  ttie  laws  of  the  State  of  Alabama,  as 
to  its  obligatory  force  and  validity;  and  he 
further  objected,  that  if  this  contract  were  to 
be  decided  by  the  statute  of  New  York,  thst 
this  proof  could  not  be  given  under  this  is- 
sue ;  but  the  court  overruled  all  these  ob- 
jections, and  permitted  the  depositions  and 
statute  to  be  read,  to  show  tbe  bill  of  ex- 
change to  be  void  by  the  laws  of  New  York; 
to  all  which  plaintiff  excepts. 

2.  Plaintiff  then  offered  to  prove  by  Joseph 
Wood  that  the  banks  purchased  bills  at  a  far 
less  rate  of  exchange  than  others;  that  they 
never  bought  any  than  undoubted  paper;  that 
from  the  facility  of  collecting,  remitting,  etc., 
they  had  many  advantages  over  the  citixens  at 
large,  and  that  the  exchange  of  the  hanks  was 
therefore  much  lower  than  the  community  at 
large;  that  there  was  no  fixed  rate  of  exchange 
between  Mobile  and  New  York;  that  it  varied 
from  one  to  twenty  per  cent.,  according  to 
the  solvency,  punctuality,  risk,  etc.;   that  ex< 

ge   was  ever  fluctuating,  and  was  high  or 
u  *the  risk  was  great  or  small.    The  ['TS 
:   rejected   this   testimony   also,   to   which 
plaintiff  excepts. 

3.  Plaintiff  asked  the  court  to  instruct  the 
jury,  that  if  they  were  satisfied  that  the  excess 
over  legal  interest  retained  in  this  bill  was 
taken  and  contracted  for  innocently  by  the  par- 
ties,  without  inteaUnf^  te  i'ui\a,^A  SIba  ww« 
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Mainrt  naarf,  thkt  thej  might  find  for  pl^n- 
tuT;  but  the  ooart  refused  this  alto,  and 
pIftJiitUF  except!. 

4.  Plaintiff  moved  the  court  to  charge  the 
jury  that  the  contrtict  expresaed  In  this  bill  oF 
«jcehange,  if  to  be  executed  in  Alkbama,  was 
•ubject  alone  to  the  lawi  of  Alabama  against 
ucury;  and  that  the  usury  laws  of  New  York 
hftd  DO  force,  or  anything  to  do  with  this  in- 
TMtigstlon.  This  was  refused  b;  the  court, 
and  plaintiff  excepts. 
6.  Plaintiff  next  requested  the  court  to  ch*rge 
the  Jury,  that  if  tbey  believed  S.  Andrews  re- 
eelved  the  bill  before  maturity,  for  a  valuable 
eonsideration,  without  any  notice  of  usury,  and 
that  plaintiff  received  it  from  8.  Andrews, 
without  notice  of  usury,  and  before  maturity, 
that  the  plaintiff  might  recover;  notwithslaud- 
htg  pUlatiff  offered  no  proof  of  the  considera- 
tion he  gave  for  it.  To  this  refusal  there  was 
also  an  exception. 

0.  Plaintiff  next  moved  the  court  to  charge 
that  the  variance  between  the  bill  declared  on, 
and  the  one  set  up  as  the  same  bill  by  defend- 
ants' deposition,  was  fatal  in  a  plea  of  usury; 
to  whien  the  court  refused,  and  plaintiff  ex- 

7.  It  appeared  that  before  the  bill  was  deliv- 
ered by  8.  Andrews  to  the  plaintilT.  it  had 
been,  while  in  the  hands  of  S.  Andrews,  pro- 
tested for  non-acceptance,  which  appeared  on 
the  face  of  the  bill.  There  was  no  evidence  of 
any  settled  account  between  H.  M.  Andrews  &, 
Oi.  and  S.  Andrews,  or  which  was  creditor  or 
debtor  upon  the  statement  of  accounts.  It  was 
also  proved  that  the  expense  of  transporting 
specie  from  New  York  to  Mobile,  including 
insurance  and  interest,  would  not  exceed  one 
and  one  half  per  cent,  on  the  sum  transported. 
Upon  the  whole  case,  and  the  several  points 
stated,  the  court  charged  the  jury,  that  if  they 
believed  (mm  the  evidence  that  by  the  usages 
of  trade  between  New  York  and  Mobile  there 
was  an  established  rate  of  exchan^  between 
thoBO  places,  the  drawers  and  drawees  of  the 
bill  of  excliange  here  sued  on.  had  a  right  to 
contract  for  such  rates  of  exchange;  and  that 
«ven  for  a  higher  rate  to  a  small  amount,  if  un- 
der the  circumstances  it  did  not  appear  to  have 
been  intended  to  evade  the  statute  against 
usury,  might  be  allowed  by  them. 

8.  But  if  they  believed  that  no  such  unage 
axisted.  the  parties  had  no  right  to  contract  for 
more  than  the  actual  expense  of  transporta- 
tion of  specie  from  one  place  to  the  other,  in- 
ciuding  interest,  insurance,  and  such  reasonable 
variations  therefrom   as  above  stated. 

B,  And,  further,  if  they  believed  from  the 
evidence  that  the  drawers  of  the  bill  of  ex- 
change  contracted  with  the  drawee  in  the  State 
of  New  York,  at  the  time  the  bill  was  drawn, 
for  a  greater  rate  of  interest  than  seven  per 
centum  per  annum,  for  the  forbearance 
IS*]  *of  the  payement  of  the  sum  of  money 
speeiSed  in  the  bill,  although  it  may  hsve  l>eett 
taken  in  the  name  of  exchanf^,  the  cnntrsct  it 
nsurious;  and  unless  they  believe  from  the  evi- 
dence that  the  plaintiff  took  the  bill  in  the  reg- 
ular oourse  of  business,  and  upon  a  fair  and 
valuable  consideration  bona  fide  paid  by  him, 
and  without  notice  of  the  usury,  they  ought  to 
And  for  the  defendants,  otherwiM  for  the 
pUtntifl. 


From  the  manner  in  which  the  points  aie 
arranged  in  this  eKcepti"n.  and  the  siinilarily 
of  the  questions  preseiittd  in  some  of  ihini,  wo 
shall  be  better  understood  by  expi'essin:;  our 
opinion  on  the  whole  case,  as  it  appiar<)  before 
us,  without  regarding  the  order  \n  wairh  the 
questions  are  stated  in  the  exception;  and 
without  examining  separately  each  one  of  the 
instructions  asked  for  by  the  plaintill',  anj  re- 
fused by  the   oourt. 

The  transaction,  upon  the  face  of  it,  does 
not  profess  to  charge  any  interest  for  for- 
bearance. It  is  a  bill  of  exchange  in  the  u^uai 
form;  and  In  the  account  stat^  at  the  time, 
and  which  formed  the  basis  of  the  bill,  the 
only  item  in  relation  to  interest  is  the  small 
sum  charged  for  the  eighteen  days  wliich  inter- 
vened between  the  time  when  the  first  bill  be- 
came dua.and  the  present  one  was  gifcn.  This 
interest  is  charged  at  seven  per  cent,  which  ia 
the  legal  rate  of  interest  established  in  New 
York.  The  transaction,  taken  altogether,  waa 
indeed  a  ruinous  one  on  the  part  of  the  defend- 
ants. A  debt  of  (6,000,  payable  at  Mobile  on 
the  Zlst  of  February,  was  converted  into  a  debt 
of  S7,28T.7S,  payable  at  the  same  place  on  the 
25th  of  April  following;  being  an  increase  of 
11,287.78  in  the  short  space  of  eighty-one  days. 
Yet,  if  the  defendants  brought  it  upon  them- 
selves by  their  failure  to  take  up  the  first  bill 
at  maturity,  and  the  transaction  waa  not  in- 
tended to  cover  usurious  interest,  they  must 
meet  the  consequence  of  their  own  improvi- 
dence. The  sum  of  $6,625.25  was  undoubtedly 
due  from  them  to  H.  M.  Andrews  i,  Co.  on 
the  day  the  bill  in  question  was  drawn.  They 
were  entitled  to  demand  that  sum  in  New 
York,  or  a  bill  that  was  equivalent  to  it  at  the 
market  price  of  exchange;  and  if  ten  per  cent. 
discount  wa?  the  usual  price  at  which  others 
purchased  bills  of  this  descripliin  in  the  mark- 
et of  New  York,  they  bad  a  right  to  take  the 
bill  at  that  rate,  in  satisfaction  of  their  debt. 
There  is  nothing,  therefore,  upon  the  face  of 
the  papers,  from  which  the  court  can  under- 
take to  say  that  usurious  interest  was  exacted. 

But  although  the  transaction,  as  exhibited  in 
the  account,  appears  on  the  (ace  of  it  to  hava 
been  free  from  the  taint  of  usury,  yet  if  the 
ten  per  cent,  charged  as  exchange,  or  any  part 
of  it,  was  intended  as  a  cover  for  usurious  in- 
terest, the  form  in  which  it  waa  done,  and  tha 
name  under  which  it  was  taken,  will  not  pro- 
tect the  hill  from  the  consequences  of  usunous 
agreements;  and  if  the  fact  he  eetablished.  It 
must  be  dealt  with  in  the  same  manner  as  if 
the  usury  was  expressly  contracted  for  in  the 
bill  itself.  But  whether  this  item  was  intended 
as  a  cover  for  usury  or  not,  is  a  question  ex- 
clusively for  the  jury.  It  is  a  question  of  in- 
tent. And  in  order  *to  enable  the  jury  [*77 
to  decide  whether  usury  wai  concealed  under 
the  name  of  exchange,  evidence  on  both  side* 
ought  to  have  been  admitted  which  tended  to 
show  the  usual  rate  of  exchange  between  New 
York  and  Mobile  when  this  bill  was  negotiated. 
There  is  no  rule  of  law  Dxing  the  rate  which 
may  be  lawfully  charged  (or  eichnnge.  It  doea 
rot  altopether  depend  upon  the  cost  of  trana- 
porting  specie  from  one  place  to  another,  al- 
though the  price  of  exchange  is,  no  doubt,  ill- 
Huenced  by  it.  But  it  is  also  materially  ftf* 
feeted  by  tlie  atate  of  the  trade  bj  the  urgeney 
Petera  IS. 


of  tb«  demand  for  ramlttancea,  and  bj  thi 
qiiaatft]>  brought  into  the  market  for  lale; 
and  ■omrtiQies  material  chants  take  place  ir 
■  aiiigle  day,  although  no  alterdtion  hns  hap- 
PMMd  in  the  ezpenBes  of  transporting  specie. 
The  oourt,  therefore,  can  lay  down  no  rule  upon 
the  inbject.  H.  H.  Andrews  A  Co.,  when 
about  to  tak«  this  bill  In  payment  of  an  exist- 
ing d«bt,  had  ■  right  to  include  in  it  a  fair  al- 
lowance for  the  difference  in  exchange.  Wheth- 
o-  Umj  exacted  more  or  not,  far  tne  forbear- 
anc  of  their  debt,  ia  a  queation  (or  the  jury 
to  decide ;  and  in  order  to  enable  them  to  decids 
it  eorreotiy,  they  muat  be  allowed  to  hear  the 
eridenee  which  either  of  the  parties  may  offer, 
aa  to  Ihv  rates  of  exchange  for  such  a  bill  as 
tUii  which  was  payable  Tn  specie,  and  not  in 
any  depreciated  currency.  Taking  this  view  of 
tbe  subject,  we  think  the  eourt  below  erred  in 
njectrng  the  teetimony  of  Joseph  Wood,  who 
was  offered  by  the  plaintiff  to  prove  the  rate  of 
Bichann;  and  also  in  the  direction  given  to  the 
jvry,  Utat  if  there  was  no  fixed  rate  of 
•haage,  the  creditor  had  a  right  to  take 
more  than  the  actual  expense  of  transportiug 


[  murli  discussed  here  is,  whether  the  va- 
lidity of  thi/  contract  depends  upon  the  laws 
of  New  Yor':  or  those  of  Alabama.  So  far  a* 
the  mere  question  of  usury  u  concerned,  this 
question  Is  not  very  important.  There  is  no 
stipulation  for  Intorest  apparent  upon  the  p«' 
per.  The  ten  per  cent,  in  controversy  is 
rharsed  as  the  difference  in  exchange  only 
not  for  interest  and  exchange.  And  if  it 
otfaerwiae,  the  interest  allowed  in  New  York 
i*  seven  ner  cent.,  and  in  Alabama  eight;  and 
this  small  difference  of  one  percent,  per  annum 
upon  a  forbearance  of  sixty  days,  could  not 
materially  affect  the  rate  of  exchange,  and 
ouiild  hardly  have  any  infiuence  on  the  inquiry 
to  be  made  by  the  jury.  But  there  are  other 
ecnaid>rations  which  make  it  necessary  to  de- 
cide this  question.  The  laws  of  New  York 
■take  void  the  instniment  when  tainted  with 
nanry;  and  if  this  bill  is  to  be  governed  by  the 
laws  of  New  York,  and  if  the  jury  should  And 
that  it  was  given  upon  an  usurious  considera- 
tton,  the  plaintiff  would  not  be  entitled  to  re- 
cover, onleas  be  was  a  bona  fide  holder,  without 
notice,  and  had  jtiven  for  it  a  vftluable  oonsid- 
vstion;  while  by  tbe  laws  of  Alabama  he 
wonld  be  entitled  to  recover  the  principal 
amqnnt  of  tbe  debt,  without  any  interest. 

Tbe  general  prineiple  in  relation  to  ooutracts 
TS*1  made  in  one  place  *to  be  exeonted  bt 
soother,  ia  well  settled.  Ttiey  are  to  be  gov- 
erned by  tbe  law  of  tbe  place  of  performance; 
and  if  the  interest  allowed  by  the  laws  of  the 
place  of  performance  U  higher  than  that  per- 
nitt«d  at  the  place  of  the  eoutraet,  the  parties 
ma;  stipulate  for  tbe  higher  interest  without 
taemrlng  the  penalties  of  usury.  And  In  tbe 
oat  befoie  us,  if  the  defendants  had  given 
their  note  to  H.  H.  Andrews  k  Co.  for  the 
debt  then  due  to  them,  payable  st  Mobile,  In 
dxty  days,  with  eight  per  cent.  Interest,  such 
s  toBtmet  would  undoubtedly  have  been  valid, 
■ad  would  have  been  no  violation  of  the  laws 
a(  New  York,  although  the  lawful  interest  in 
Ikst  Btat«  is  only  seven  per  eant.  And  if.  In 
Itli.  ed. 


the  account  adjusted  at  tbe  time  this  bill  of  ex- 
change was  given,  it  Lad  appeared  that  Ala- 
bama interest  of  eight  per  cent,  was  taken  fot 
the  forbearance  of  sixty  days  given  by  the  con- 
tract—and the  transaction  was  in  other  re- 
spects free  from  usury — such  a  reservation  of 
interest  would  have  been  valid  and  obligatory 
upon  the  defendants,  and  would  have  been  no 
violation  of  the  laws  of  New  York. 

But  that  is  not  tbe  queition  wliich  we  are 
now  called  on  to  decide.  The  defendants  al- 
Itge  that  the  contract  was  not  made  with  ref- 
erence to  the  laws  of  either  State,  and  was 
not  intended  to  conform  to  either.  That  a  rats 
of  intereat  forbidden  by  the  laws  of  New  York, 
where  the  contract  was  made,  was  reserved  on 
the  debt  actually  due;  and  that  it  waa  cchi- 
cealed  under  the  name  of  exchange,  iu  order  to 
evade  the  law.  Now.  If  this  defense  is  true. 
and  shall  be  so  found  by  the  jury,  the  question 
ia  not  which  law  is  to  govern  in  executing  the 
eoutracti  but  which  is  to  decide  the  fata 
of  a  security  taken  upon  an  usurious  agree- 
ment, which  neither  will  execute!  Unques- 
tionably, it  must  be  the  law  of  the  Btate  where 
the  agreement  was  made,  and  the  instrument 
taken  to  secure  its  performance.  A  contract  of 
this  kind  cannot  stand  on  the  same  principles 
with  a  bona  fide  agreement  made  in  one  place 
to  be  executed  in  another.  In  the  last  men- 
tioned cases  the  agreements  were  permitted 
by  the  lex  loci  contractus;  and  will  even  be 
enforced  there,  if  tbe  party  Is  found  within  its 
jurisdiction.  But  the  same  rule  cannot  be  ap- 
plied to  contracts  forbidden  by  its  laws  and  de- 
signed to  evade  them.  In  such  cases,  the  legal 
consequences  of  such  an  agreement  must  De 
decided  by  the  law  of  the  place  where  the  con- 
tract was  made.  If  void  there,  it  is  void  every- 
where; and  tbe  cases  referred  to  in  Starr's 
Con  Diet  of  Laws,  203,  fully  established  this 
doctrine. 

In  the  case  of  De  Wolfe  v,  Johnson,  10 
Wheat.  383,  this  court  held  that  the  lex  loci 
contractus  must  govern  in  a  question  of  usury, 
although  by  the  terms  of  the  agreement  the 
debt  was  to  be  secured  by  a  mortgage  on  real 

Braperty  in  another  Btate.  And  in  the  case  of 
ewar  v.  Shaw,  3  T.  R.  425,  shows  with  what 
atrictnees  the  English  oourts  apply  their  own 
laws  against  uanry  to  contracts  made  in  Eng- 
land. In  the  case  under  consideration,  the 
previous  debt  for  which  the  bill  wss  negotiated 
was  due  in  New  York;  a  part  of  it  that  is  to 
say,  the  damages  on  the  protest  of  tqe  first  bill, 
•were  given  by  a  law  of  that  State;  and  t'lt 
the  debt  was  then  bearing  tbe  New  York  In- 
terest of  seven  per  cent.,  as  appears  by  the 
account  before  referred  to.  And,  if  In  consid- 
eration of  further  indul^nce  in  the  time  of 
payment,  the  parties  stipulated  for  a  higher 
interest,  and  agreed  to  conceal  it  under  the 
name  of  exchange,  the  validity  of  the  Instru- 
ment, which  was  executed  to  carry  this  agree- 
ment into  effect,  must  be  determined  by  the 
laws  of  New  York,  and  not  hy  the  laws  of 
Alabama. 

In  this  aspect  of  the  ease,  another  question 
arme  in  the  trisl  in  the  Circuit  Court.  By  the 
laws  of  New  York,  as  they  then  stood,  usury 
no  defense' against  the  holder  of  a  note  or 
bill  who  had  received  it  in  good  faith,  and  to 
whom  It  was  transferred  foe  »^=^'--'*-  ■-  - 
.-?d  byV 


■byKSisegh^, 


n                                     Bupimc  OotPVt  or  tb«  Umm  arAns.  UM 

•idcnttion,   >Dd  without  nottea  of  the  nniry.  gmva   for  it,  tbe   known  «mtMmMin«ats,  tb* 

The  pr«MDt  pliintiff  cleima  the  benefit  of  thu  west  of  punctuality,  and  the  lou  of  oredit  of 

nTlalOD.    But  upon  the  evidenoe  Id  the  oaee,  the  defeodanta,  whoee  former  bll)  bad  iJraMlj 

a  verT  cleer  tb&t  he  doe*  not  bring  hiraielf  been   protested.     But,  u  batvreen   the  debtor 

within    it.      The    bill    of    exchange    waa    pro-  ajid  lua  ereditoi,  no  differenee  in  tbe  rat*  of 

t«*ted  tor  non-aoceptanee,  while  it  waa  in  the  exchange  can  be  made  on  tliat  acoounL    If,  ti 

hand*  of  S.  Andrew*,  the  agent  of  H.  IL  An-  oouideration  of  further  forbearmnee,  tlie  erad- 

drewB  t  Co.,  to  whom  it  had  be«n  aent  for  col-  Itor  receivea  a  new  aeeurlty  from  bia  debtor  for 

leetloni  and  thl*  faot  appeared  on  the  faoe  of  an  axiitlng  debt,  be  cannot  enlarge  tbe  auouat 

tbe  bill  at  tbe  time  it  waa  traniferred  to  the  dne  bjr  exaoting  anfthing  either  by   way  of 

plaintiff.     Now,    a    peraon    who    takes   a    1)111,  intereat  or   exeoange,   on  aoeount   of  tba  ad- 

which  upon  the  face  of  it  waa  dishonored,  can-  ditional  risk  he  ma;  anppose  he  runs  by  this 

not  be  allowed  to  claim  tbe  pririlegas  whiek  axtenaion   of  eredit;    nor  on  acoount  of   any 

belong  to  a  bona   fide   holder   without  notioa.  doubts  he  may  entertain  as  to  the  punctuality 

If  he  eboosea  to  receive  it  under  such  drcum-  of   payment,   or  the   ultimata   safety   of   hit 

stances,  be  takes  it  with  all  tbe  infirmities  be-  debt. 

longing  to   it;   and  is  In  no    better  condition  It  is  hardly  necessary  to  add  that  the  right 

than   the    person   from    whom    ba    reaeived    It.  of   the   defendant  to   ofTer   in  evidenae,   under 

There  can  be  no  distinction  In  prindple  be-  the  plea  of  non  aanimpdt,  that  tbe  InstmnieBt 

twaen  a  bill  transferred  aftor  it  b  dishonored  was  given  upon  an  nsurulouB  «ontt««t,  has  baen 

for  non-acoaptanM,  and  one  tranafarrad  after  too  well  settled  to  be  now  diapntad,  and  wa 

It  Is  dishonored  for  nonpayment;  and  tfaia  Is  see  nothing  in  tha  raeord  upon  which  a  qnas- 

tha  rule  In  tha  English  oonrta,  as  appeara  by  tion  for  t£a  court  oould  be  raised,  upon  tha 

the   case  of  Crossley  v.   Ham,   13   East,  498.  sappoaed  varianc*  between  tba  bill  mentiooad 

Now,  it  is  erident  that  no  oonalda^tlMi  pasaad  in  the  teatimony  prodooad  by  tha  defendants 

between  Carpenter,  the  drawer  of  the  UU,  and  and  tha  bill  declared  on  by  tbe  plaintiff, 

the  defendants,  who  are  tbe  payen  and  in-  Upon  the  whole  wo  dissent  from  tha  drcnlt 

dorsers.     Tbe  bill  waa  made  ud   Indorsed  by  Court  in  tlie  seoond  and  ai^th  points  in  tlte 

the  defandanta,  for  the  purpoae  of  being  de-  exoeption,  aa  we  have  already  mentimied;  and 

llTared  to  H.  If.  Andrews  s  Co.,  in  execution  of  we  conenr  with  them  in  tbe  residue, 

the   agreement   for   further   indulgeaee.     And  The  Judgment   of   the  Cirenit  Court   must, 

if  that  agreement  wa*  uaurioua,  then  the  bill  therefore^  la   reversed  wttb  ooata. 
in  question  waa  tainted  in  ita  Inoeptlon;   and 

that  taint  must  continue  upon  It  in  the  hand*  This  cause  came  on  to  be  beard  on  tbe  tran- 
ot  tbe  present  plalntifT.  script  of  the  record  from  the  Circuit  Court  of 
There  is  one  other  direction  ^van  by  the  tbe  United  Statee  for  tbe  Southern  District  of 
Clrenlt  Court  which  remaina  to  be  eonaidered.  Alabama,  and  waa  aigued  by  counsel;  m  eon- 
It  is  tha  third,  as  stated  in  tha  exception.  Tbe  sideratlon  whereof,  it  is  ordered  and  adjudged 
vagueness  and  generality  of  the  terms  in  b^  this  court,  that  the  judgment  of  the  said 
wUch  this  instruction  waa  aaked  for  by  the  Circuit  Court  in  thl*  caute  bt,  and  the  *ame  la 
counsel  for  the  plaintiff,  justtfled  the  court  in  hereby  reveraed  with  coats;. and  that  this  cause 
refusing  It.  It  wilt  be  seen  from  what  we  have  be,  and  tbe  same  is  hereby  remanded  to  the 
already  said,  tliat  if  the  rats  of  exchange  tak-  said  Circuit  Court,  with  directions  to  award 
en  upon  this  bill  waa  a  fair  one,  and  waa  not  a  venire  facias  de  novo, 
intended  to  cover  usurious  tatereat,  the  plain- 
tiff la  entitled    to   recover;    and   if  the   payer  ■ 

means  nothing  more  than  this,  there  ooiiid  be      

no  objection  to  it.    But,  if  It  was  intended  to  'THE    UNITED    BTATBS,    Appellant,    [■•! 

maintain   that  although  a  higher  rate  of  ex-  v. 

"^"?J7?v.'"*"'*'',*'^.*'"rI'°!f'''*  ?'!?!■  UOSm   E.   LEVY,  Appellee. 
and  that  this  wss  done  In  consideration  of  tlie  " 
forbearance  of  payment    under  the  belief  that  g       ^j,  ^^           ^  in  Florida-refnaal  of  ra- 
the law  would  not  m  that  abape  regard  it  a*  "^                      "         survey 
usury,  tbe  mistake  of  tbe  parties  in  this  re- 

80*]  aped  'will  not  alUr  the  character  of  tbe  ^    ,i„,   b,    oa„„„    CopploBer    of    toarteea 

transaction.    The  inatruction  aa  asked  for  was  (bouiaad  Ave  imndred  acns  at  land  In  Eaat  Vlorf- 

fnmed   In  auch  general   term*,  that   it   might  i'j.g"^* '*' f^iS'iSrV?°A.",^St/']S"IILi5  ^ 

L._^  ._i.i.>j  4.k^  .^.-»    ....J  *L.  .-..-«   4.1.— -«Jr»*  jiaeraiion  oi  lervice*  to  tne  crown  or  Hpaui  ana 

have  milled  the  jury;  and  tbe  court,  therefore,  the  oncers  or  apslB,  which  bad  bees  surnjcd  »» 

were  not  bound  to  give  it.  tbe  appointed  oOeer,   eonarmed. 

In  One,  if  the  parties  intended  to  allow  no  „S' ?'Sriv?'„"r?„J''.'U^^!„'-°.1^*2S  ™i;  ^ 

jv .'    _  *,t. ».  .* 1 I n._  (4  nuae  to  mue  np  lor  s  aenclencr  m  tbe  survej  ac 

more  than  a  fair  rate  of  «xcbangB,  Usting  It  fourteen  tboussnd  Dve  bandrHl  sere*.  In  cans» 
by  the  market  price  of  good  bills  of  this  gatDca  of  part  of  Uw  land  Included  tberein  bdnc 
deaerintiOD.  it  was  not  usurvi  and  tbe  nlain-  eoverad  with  water,  and  balnc  msr^ea.  Kv<m  If  a 
?i»i  "^  iiii  J  i  —Z.  t/  V_it  _  I_  ■  ■orvM  had  not  been  msda  nnder  the  concesalan.  It 
tiff  Is  entitled  to  recover.  If,  on  tha  contrary,  „nM  not  be  comprtent  tor  tbe  Snperlor  Court  mt 
mora  waa  intanded  to  be  taken,  ft  waa  usury;  Beat  Florida,  or  for  the  Suprema  Court,  to  diali- 
and  tha  pUintiff  U  not  aatitlad  to  recover.  It  "*5  A  ""IS^H^  «5[l?B,«'i'S„z5*»2^ESri.SS 
Is  true,  tliat  after  this  bill  had  been  negotiated  STj'SU'fSSt."*'  ''•^"''"  -<""^  **  *!"'«'«« 
between  H.  H.  Andrew*  ft  Co.  and  the  de- 
fendants, other  persona  might  have  lawfully  i  PPEAL  from  tbs  Superior  Court  •(  laal 
Eiurdiaaed  it  at  a  mueh  greater  discount  than  i\  Florida, 
be  market  rat«  of  exclkuin,  and  misht  have  Moses  EL  Lery,  a  eltiien  of  tbe  United  Btnta^ 
WoaUsrad  ud   aatlmatad  la   tha   priea   thay  prasentsd  a  patfttoB  to  the  judge  of  tbe  Saporiw 


B  STAtM  T.  LlTT, 


Owit  of  tut  notUm  M  O*  IStk  dw  of  Iby, 
ltS9,  «Uiali«  tiUa  to  ■  tnet  of  Uad  eoaUin- 
talf  loortaM  thoa— nd  in  hnadnd  mtm  lit- 
^»d  la  Eut  Florid*,  b«l^  putt  of  thir- 
Ij  thooMnd  MTM  originally  ooneodcd  to  Fer- 
■aado  d«  U  Hu»  Amdondo,  Id  full  prop- 
«r^,  bj  Ooiamor  D^  Jom  Gepplnger,  mi  tfia 
14th  dtj  nt  Hanh,  1817.  In 
•MTieca  rendered  bgr  Um  to 
and  offiMTi  of  Spain;  wUeh  fowtcen  thwuand 

~       '       '     '   aena  bMame,  hj  mndiT  

Uu  proper^  of  tM  petltfoi 


drad  aena  of  landt  a  •onaldarable  portion  of 
tba  land  aortrad  ^  watar,  and  eonaiating  of 
■anhaa;  whidi,  11:  InolndM  In  tba  ■amy  of 
tha  a^d  land,  would  bt  a  eompleta.loaa  of  to 
■aeh  land  as  ia  eorered  with  wator,  or  aa 
•iati  of  manbaa. 

n«  petitioDer  avert,  that  by  tbe  ooneeaiian 
fa  tUa  eaae,  ha  ia  entitled  to  fourteen  tlunuand 
Sva  bondnd  acna  of  land,  ozcIiuIto  of  land 
eomred  t^  watar  and  of  marahea;  and  that  I>t 
tha  onabm,  .  ..  -  .  r 
IDfarament : 
Qkat  at  the  . 
vt  the  land  granted, 
part  of  that  which  would  noMMarilj  fall  with- 
in tbo  anrvcy  aooording  to  tha  ealla  of  the 
gnat  eorered  with  water,  or  oooi 
"^"1,  though  ineludod  within  the  boundariea 


land  cleat  of  nioh  wat«r  and  manh,  called  for 
bf  the  grant,  waa  nirrejod  and  aeenred  to  tha 
party  entitled  to  tha  benefit  thereof.  He  there- 
fore pray*  that  neh  dlroctlona  for  the  rarTey 
of  IM  aaid  fonrtaen  thooaaod  flva  hundrM 
aoreo  of  land  nuiy  be  givtm,  aa  ha  ia  JtutiT  en- 
titled to  by  the  aforcaaid  ooneaialan  and  tha 
aaid  neage,  praetjee,  and  enatmn  of  the  Span- 
'-'-   -DTemment  in  Eaat  norida. 

t  tha  pnrehaat 
':  my  great 


Tb  petitioner  etatea  that  e: 
of  eald  lands  by  him,  he  haa  I 


laga  of  variotu  deaeriptiona  on  the  land,  and 
haa  cnltiTBtcd  a  eouiderable  portion  there- 
',   and   made   other   benafldal   improrementa 


no  anawer  of  the  diatriet  attorney  of  tha 
United  Stata*  Auilea,  among  other  thinga,  that 

" "^e  oaage  and  enatom  in  Eaat  Florida  to 

■  V  wter,  or 

replaead  hj 

'  pe- 

>y«l 


•urreya  of  other  land; 

tltleMT  having  proetu , .._  .       ..  _ 

grant  for  fooiieen  thonaand  tn  hmdred  aorea, 
■■de  aeeoidlng  to  the  larTqy  under  tha  orig- 
inkl  eoneeaalon,  ha  ia  eetmped  from  aetting  up 
each  vaage  or  enatom,  if  ute  aama  ezlatad. 

ne  aaawar  alao  inaista  that  tha  oourt  haa  no 
power  or  authority  to  direct  a  aurv^y  of  the 
tald  fonrteen  thouaand  lie  hiuidred  auea  of 
bad,  in  aceordanea  with  any  audi  anppaeed 
oaMe  w  enatom:  If  it  eould  be  ihown  that  any 
aacE  naece  ot  enatom  ew  eslated. 

ne  Superior  Court  eonflnnad  tha  grant 
■a*  fourteen  thouaand  In  hundred  aerca,  a> 
1*  lb  ««. 


eording  fai  the  aoTTay,  and  rejeetad  Oa  daim 
to  have  tte  qnanti^  of  land  contained  in  tha 
grwit  aurreyed,   euluding  land  eovered  with 


The  United  Stataa  i^peaM  from  thia  da- 
eree. 

The  eaae  waa  aulouitted  to  the  oourt  by  Hr. 
Orundy,  Attomay-Ganarat  of  the  United  Stataa. 

Mr.  Jnatlea  Wayaa  delivered  the  oj^on  of 
the  court: 

Thla  ia  an  appeal  from  tiie  Superior  Oourt  of 
Seat  Florida. 

The  appellee,  after  alleging  that  Im  elaime 
title  to  a  eertain  tract  or  parcel  of  land, 
containing  fonrteen  thouaand  five  hundred  aerea, 
■Itnated  Tn  Bast  Florida,  being  a  part  of  a 
targe  body  eonsieting  of  Uiirty  thousand  acret, 
originally  granted  in  fnll  and  abaolute  proper- 


of  the  fa 


the  aama  after  the  eald  fourteen  thousand 
flve  hundred  aorea  were  located  and  anrveyedi 
be  furtiier  allegea,  that  a  considerable  portloa 
bonght  by  him  Is  covered  by  water, 
ta  of  manhee,  and  "that  by  Uta 
cuettm,  practice,  and  usage  of  the  Spaniah 
goTemment  in  East  Florida,  where  it  Itappened 
Uiat  at  the  plaoe  deaignated  fur  the  loeatlon 
of  the  land  granted,  there  waa  found  to  be  a 
part  of  that  which  would  necessarily  fall  within 
the  enrvay,  according  to  the  calls  of  the  grant, 
oovercd  with  water,  or  consisting  of  marshes, 
thou^  included  within  the  boundarica  of  the 
survey.  It  waa  excluded  from  the  quantity  sur- 
veyed for  the  partyj  and  the  whole  of  land 
clear  of  euch  water  and  marsh  called  for  by 
tha  grant,  waa  surveyed  and  secured  to  the 
party  entitled  to  the  beneltt  thereof."    Ha  than 


Kaya  that  suefa  directions  for  tlie  snrvtgr  of 
e  said  I4,S00  acree  of  land  mav  be  given  by 
the  court,  as  he  Is  entitled  to,  by  the  afore- 


said ooncessioD,  and  the  said  usage,  practioe, 
and  custom  of  the  Spanish  government  in  Eaat 
Florida.  And  he  eondade*  his  petition  with 
a  prayer,  that  the  validly  of  his  tiUe  to  the 
aforesaid  tract  of  land  may  be  inquired  into 
and  decided  1^  tha  oourt. 

■The  oourt  deddea  hie  elalm  to  be  [*U 
good  to  tha  I4,fi00  aeree,  according  to  its  sur- 
vey, designating  partietilarly  the  identity  of 
the  land  by  reference  to  the  survey  of  Don 
Andrew  Burgeon,  who  waa  the  surveyor  ap- 
pointed to  survev  the  concession  to  Arredondo, 
and  it  decrees  that  the  prayer  of  appellee,  to 
have  the  said  fonrteen  uoussnd  Ave  bunlred 
acres  of  land  surveyed  to  him,  excluding  land 
eovered  with  water  and  msnhee,  be  rejected. 

ma  oourt  alBnns  the  deeree  of  the  court 
below.  It  thlnka  that  the  cfaumant  failed  to 
eatabllsh,  by  any  evidence  In  the  oauee,  the  ex- 
istence <rf  any  aueh  custom  or  practice  (n  the 


government  of  Bast  Florida,  in  regard  to 
covered  by  watar,  and  oonsisting  of  man 
and  if  sou  a  euatmn  or  practice  can  be  pi 
to  exist,  it  cannot  be  applied  to  any  eoneeetton 
carried  into  an  actual  grant  aecorduig  to  a  sur- 
vey made  and  returned  by  the  olDcer,  or  pereon 
appointed  to  malce  such  aarv^.  Such  are  the 
facts  in  this  case.  The  survey  waa  made  by 
—  "-^ing  appointed  and 
ose;  and  the  grant 

zedbyGOOgR? 


BDvum  OMni  or  xas  Umm  Stati 


la  BUda  hf  k  redtal  of  BnrgMn**  sutc?.  It  to 
thto  mtrmr,  kIm,  wUeb  tha  court  beliM  deereei 
In  fsTor  of  Un  daimuit,  and  which  it  te  to  be 
[HtrtieuUirlr  nnderatood  thi*  ooort  afflrma.  Bvt 
thii  vmft  tUnka  It  neMuarj  to  iHj  farthtr, 
in  affinnlng  tha  decn*  of  the  eourt  below,  re> 
jaeting  the  aUim  of  the  patttionar  to  hara 
nmrtMD  tbonaand  An  handrad  aena  of  land 
aurveyed  to  him,  excluding  land  eorered  with 
w»ter  ftod  manhea,  Uwt  even  though  the  anr- 
ny  had  not  been  nude,  it  would  not  be  com- 

K'ut  to  the  court  below,  or  to  thU  court,  to 
ignate  a  new  location.  Tarring  from  the 
origual  coneeuion,  ae  any  ineh  alteration  on 
ft  eonceaaion  would  ba  equivalent  to  a  new 
panL  See  the  oaaa  of  the  United  Statea  t. 
Huartaa,  S  Patera,  171. 

The  acta  of  Con^coa  bj  which  theae  caaea 
ftra  aubjectad  to  Judicial  inveitigation  and  judg- 
mteat,  give  no  aneh  power  to  tha  oonrta. 

TUa  eauaa  eama  on  to  ba  hotrd  on  tha  tnw- 
•eript  of  the  record  from  the  Superior  Court 
tor  the  Diatriot  of  Eaat  Florida,  and  waa  argued 
bj  eounael;  ou  eon«ider»ti<xi  whereof,  it  la  ad- 
Jodged  and  deeread  b;  thla  oourt  that  the  de- 
ane  of  tha  aaid  Superior  Court  in  thla  oauae 
be,  and  the  aame  la  naraby.  In  all  reapecta,  af- 


S4*]    *THX    OKITBD    STATES,    Appellant, 

WnJJAU  DRUUHOND,  Appellee. 

Omditional  Spaniih  land  grant  in  Florida. 


Ma,  before  Plarlda  waa  ceded  M  the  Onltad  Bute*, 
on  eoDdltloD  that  the  crantee  ihooJd  erect  ■  water 
aaw-mlJl.  "and  with  ta*  preelae  coodltlon.  that  od- 
tU  be  eiecutea  the  aald  aacblpery,  the  (not  to  be 
cooMdercd  Told,  and  wlthoat  affeet,  ddUI  that 
event  takea  place."  The  mill  wee  nerer  erected; 
and  ae  aalBefant  reaaon  ahown  tor  Ita  noD-eiectlon. 
The  court  held  that  the  conccaalan  (aTa  no  title  te 
the  land. 

APPEAL  from  the  Superior  Court  of  East 
Florida. 

Mr.  Grundy,  Attorney -General  of  the  United 
Statea,  lubmitted  thia  case  to  the  court,  alleging 
that  the  claimant  reliea  on  a  concession  made 
by  Oo*emor  Coppinger  for  16,U0U  acrea  of 
land,  dated  September  IZth,  1816,  The  grant 
la  upon  a  condition,  namely,  the  erection  of  a 
water  aaw-mill;  "and  with  the  precise  eondi- 
tion  that  until  he  executea  aaid  machinery,  thia 
grant  will  be  conaidered  aa  null  and  void,  and 
without  effect  or  value  nntil  that  event  takea 
plaea,"  eto. 

Tba  mill  wna  never  erected.  Mo  mffident 
reaaon  ia  abown  for  ita  non-araetion. 

It  la  inaiated  that  the  erection  of  the  mill  ia 

apai 

condition,  or  aoma  reaaon  for  nonperformance, 
which  will  aatiafy  the  tenna  of  tha  eighth 
arUole  of  the  treaty  oeding  Florida  to  the 
United  Stalaa,  Iw  haa  no  title  In  law  or  equity, 
mi  caae  ii  believed  to  be  fully  decided 
Bgldnat  the  claimanta  by  the  deeiaiona  of  this 
eourt  at  Ita  lait  term.  In  the  oaaea  of  tha  United 
Btatee  t.  UilU'  Heira,  12  Petera,  216,  and  The 
Itaited  SUtea  v.  Kingaley,  12  PeUra,  470. 
ft 


Mr.  Juatke  Ways*  delivered  the  opinion  ml 
the  court  t 

Thia  eaae,  like  that  at  The  United  BUtM  t. 
Andrew  Burgevin,  la  controlled  by  the  declaim 
erf  thia  eourt  in  tha  eaae  of  The  United  SUtee 
V.  Kingalay,  12  Patera,  470. 

Hie  decree  of  the  Superior  Oourt  of  Eaat 
Florida  la  therefore  reveraed. 

This  cauae  came  on  to  be  heard  on  the  tras- 
acrlpt  of  the  record  from  the  Superior  Court  for 
the  District  of  Beat  Florida,  and  waa  argued 
by  eounael;  on  consideration  whereof,  It  ia  the 
opinion  of  this  court  that  the  petitioner  having 
failed  to  fulfill  the  condition  of  the  grant,  that 
the  said  grant  or  conceasion  la  null  and  void; 
and  that  the  aaid  petitioner  haa  no  right  or  title 
to  the  land.  Whereupon  It  ia  now  here  decreed 
and  ordered  by  this  eourt  that  the  decree  of  the 
aaid  Superior  Court  In  thla  cause  be,  and  the 
eame  ia  hereby  reveraed  and  annulled ;  and  that 
thia  cauae  tie,  and  the  aame  ia  hereby  remanded 
to  the  aaid  Superior  Court,  with  dtrectioni  to 
enter  a  decree  in  eonfoiml^  to  the  opinion  of 
thia  court. 


•THE    UNITED    STATES    AppeRant,    [*•» 

ANDREW  BURQETIM,  Appellee. 

OoodUlonal  Spaniah  land  grant  in  Florida. 

A  crant  of  land  In  Beat  Florida,  br  tha  Spaniah 
Sovemor.  an  the  condition  that  a  watar  aaw-mllt 
sboold  be  erected  on  the  land,  declared  void ;  the 
condition  of  the  srant  not  bavlni  been  parformad 
aceerdloc  ta  tha  terma  of  the  srant. 


Andrew  Burgevin,  on  the  Elat  day  of  May, 
1829,  preaented  a  petition  to  the  judge  of  the 
Superior  Court  for  the  Diatriot  of  Eaat  Florida, 
elauning  a  tract  of  land  of  five  milea  square,  or 
aixtaen  thousand  acrea,  situated  in  the  Diatrict 
of  Eaat  Florida,  under  a  title  derived  from  a 
grant  made  to  him  by  the  Spaniah  government, 
on  the  )3th  day  of  January,  1B18. 

The  petition  addreaaed  by  Andrew  BurgevlK 
to  Governor  Coppin^r,  asked  for  the  grant  foi 
the  purpose  of  erecting  a  water  saiv-mil]  on  the 
same,  with  a  riew  not  only  to  remedy  the  nota- 
ble want  of  lumber  which  is  felt  at  that  place, 
but  alao  to  supply  the  export  trade  of  that  arti- 
cle, BO  much  recommended  to  the  ^vernment 
of  Florida  by  tha  anperior  authority  of   Ha- 

The  grant  waa  made  to  Andrew  Burgevin,  In 
eonaideration  of  the  advantagea  and  benefit 
which  the  prorinoe  would  receive  from  the  pro- 
posed aatabliahment  1  "with  the  precise  condi- 
tion that,  until  he  ereeta  aaid  machineir,  aald 
grant  will  be  considered  aa  null  and  void,  and 
without  effect  or  value  until  sneh  an  event  takea 
place." 

The  answer  of  the  district  attorney  of  tha 
United  Btataa,  among  other  objections  to  the 
allowance  of  the  claim,  atataa  that  the  condltJoB 
of  the  grant  has  not  bean  complied  with  by  tha 
grantee— "that  the  aaid  Andrew  Burgevin  haa 
not  built,  oonatruoted,  or  erected  the  said  water 
aaw-mill  on  the  aaid  traet  of  land;  but  that  ha 
haa  alwaya  hitherto  wholly  failed  and  neglected 
to  conatruot  Or  areot  tha  aams)  or  to  enmplj 


Z9d  by  Google 


IS. 


■tth  mad  parfoim  the  Hid  aoBdltiona  in  *ii7  down  by  Um  ooort  In  thiit  amae.   Klagri<7^  <Ha 

w»j  or  nuimeT  w|i*tenr.    Hie  enewer  deniee  wee  well  eoneidered  bj  thie  court — hea  been  re- 

tbet  the  Mid  Andrew  Borgerln  bee  been  pre-  eoneidered    meturely   upon    the    nrsument   of 

Tented  from  eonetructiog  end  erecting  laid  mill  couneel  mede  in  the  ceae  before  ne—but  we  eee 

end  proceedbig  in  the  objecte  of  raid  grent,  no  reaeon  to  modifj  or  ebange,  in  anj  partloa- 

owing  to  the  general  disturbed  and  uneettled  iar,  what  waa  then  deeided,  or  whj  tblt  eaee 

etate  of  the  oountr7 ;  and  farttier,  if  any  euch  ehonid  be  taken  out  of  the  application  of  that 

diatorbed  and  uneettled  etate  of  tlie  country  at  caaa. 

any  time  exiated,  it  waa  merely  temporary,  and  Hie  decree  of  tbe  Superior  Ooort  ed  But 

of  aery  ehort  continuance ;  wliereaa,  morn  than  Florida  la  tbereforo  reeeraed. 

"L'DS  '•■.'!u'""..."?T'   '?  2L1?"ii''  Sr  «•  "•"•  cam.  c  to  be  herd  on  the  Bui- 

ebowlng  of  the  eeld  Andrew  Burgerin  himaelfl  ,^  ,  ^  ^,         ^  „„  ,„    s„p,rtor  Omtt 

mnce  tie  date  of  the  >.id  anppoeed  grant  i  dnr-  ,„  '^  j^;,,^  „,  j„,  „„,  j^  j  ,„  „. 

mg  ury  part  of  whi^  porlod  he  migbljth  ^    ,^    ^,,^,      ^    conaiSratlon    flT 

dne  and   rnaouable  di  yenc.    bare  proceoJed  Jiereof,  It  la  tbe  opinion  of  tbi.  eonil  that  tbe 

to  ™t  and  conalruct  the  >ald  water  eawmlU  uuouer  baring  fijlcd  to  fuUU  tbe  condition 

S  ^  "?"  .""^j  °    land,  In  aecordanc.  w.th  J  „„         ^  ^   „,  ^^         ,  „  oonceedon 

tb.ob,«t.olea.deuppoeedgi|ant"  |^  null  and  Void i  and  that  the  eaidpetiUonet 

The  Superior  Court  of  But  'lorida  ^.e  a  ^^  „  ^  j;  or  title  to  tbe  land.    wErenpon, 

i!fZ  S  ,i"L,l™.i;  Sii  ISi  It  U  now  Kredecr,.!  and  ordered  by  tbleeSnt 

UadUd  SUtee  proeeented  tbla  appeal.  ,^,1  „,  j„„  of  the  eaW  Supeilir  Court  In 

.li?  «"• '"  V«^.'".H'„»,";f'i  •"'"';  tbla  canae  be.  and  the  aam.  ia  Weby  rerereed 

je-1   my-Oeneral  of  the  -nuited  Slatee,  and  ^  annulled;  and  that  thie  cauao  hi  and  the 

Mr.  Dent  for  the  appellant.,  and  by  Mr.  Coa.  _„,  „  ^.^    remanded  to  tbe  eald  Soperior 

u     •i.P'f  r      *..     „  1.J  D.  .       j.^  T.1.  Court,  with  dirMtlona  to  enter  a  decree  In  Mn- 

Vl^j^i"  '£!„?™m'*irP.S?  Zl'  '"-"  •»  ""  ""»"»  »"^  •»«• 

Th«  United  BUtM  r.  Kingslej,  It  Petan,  479.  , 
The   queatioti   betore  the  ooort  In  thcM   wlim 

wu  pnciielj  thr  tun*  u  th*t  In  the  preMnt  -rmt    UNITED    STATB8,    Appellant,    [*SS 

mMB;    and   thji    eonrt   rafoMd   to  eonflrm    the  t. 

F»S^             ,_         ,,,._,„        .A.          A ....  THE  HEIBS  ot  FERNAIOX)  DB  LA  HAZA 

Thto  oourt  hu  uld  it  wUl  apply  Uu  most  Hb-  ABEKDONDO,  Appelleca. 
awml  rulM  ol  equity  to  the  eondltloii  of  SiMUiieh 

(isnta;  but  in  thia  om«  there  ia  no  room  for  the  ^  eoDeenlan  br  the  Gorenor  ot  Bart  Florida, 

Application   of   any   lueh    rule*.      The  grantee  made  before  tbe  Florida  tnatj.  In  eonaldaratlon  M 

haa  not  performed  the  eonditlon  of  the  grant;  '•"*'•*  wnHnned. 
r  did  he,  during  all  Uie  period  which  pasied 

ter  the  grant,  make  an  attempt  to  perform  it.  u      n-.-j 

J,°_"'J„"l!r'  ??^,  '™'"Tl2.'o*,.'^*  I«  thtsuperior  Court  ol  a»t  Piorida.  Pe- 

S^i.»,kS  ...K  ,^™,.J?.  SSii  '"'<>  '•  ■•  M™  Arredondo  »l.d  a  PtIUon 

TOO  diatarbed  atate  of  the  eountrr;     ana  it , - ., . . _.j.  a_ 

wee  cerruied.     Hie  grmit  waa  mide  witbin  tS^'°«  '  "'?.™,'S?".?' *Jf;rS^7C   tei^ 

dx  month,  of  th.  cc£lon  of  riorida  to  tb.  SSii "  ~   ™   tS^ti  ^llSSi' SS .  Z 

^'t  S;  a33,°^°S.°'.:^SSi  Z  P^™7  at  ttSTbn.  of  the  crow,  of'  SpUn. 

Sto^          "^  ^'  "™"  con»rm«l  tbe  eoniemlon,  anTub; 

Mr.   Co»,   for  the  appellee,  «>ntend>l  thet  O""""  State-  pro-^ented  tbU  appeaL 

S:uJ"j;:S.i3'r°e°r.Si™orstii'i'oS;  '^- ^«" ""» '•»"■- «■•  -p"- •< 

tonpUW  by  the  granj,      H,  dtg  Hnidek..  "i^'^i  „  cue  of  a  conce.lo.  and  pnnl  of 

■"tk".  ^.'iS^  A.„™^  S  ~!^.^.^  .i,.i  land  in  Eaet  riorlda,  made  by  tb.  SpaSb  an- 

Tl.  AttoTOy.G.ner.1,  to  reple,  eUled  that  u<,riu„  ,,  ih.i  p,„ri„^  bef„,  tH.'Slh  Jan- 

»  tbm  grjnt  .lould  he  oouHrmed    l»«r.  would  ,,1,     ,^^  ^           ^  ,„  j„,„^ 

Sl.~™^™™.iS™  J^l?i"iLS^^^  PrapirtJ  1^  conaiaeratlon 'of   tbe  m.rilorion. 

Sfro.Tb.'a'zs?he'°oo%s.;,:;''/io"d"a  kS,',  ^^i-ni-rSth*^  ^s±s 

srj??.'^^-'"'"" "  "" " ""  ■'"  s:  d'ss'of^ScTSf  bSi  ^f.r?S; 

ahouU  not  he  erected.  olabuuil.  la  to  enirj  regard  within  tbe  ded- 

,  clone  of  tbie  court,  and  tne  decree  la  tberefora 


Tbia  la  an  appeal  from  the  Supreme  Court  of  Tide  eauae  caoic  on  to  b.  heard  on  the  tran- 

the  Kaetem  Dietrlet  of  Florida,  conllrmlng  the  script  of  th.  record  frora  tbe  Superior  Court 

tigfat  of  tbe  .pp.llee  to  .  tract  of  land  under  a  for  the  Diatrict  of  Eaat  Florida,  and  waa  aT> 

III anion  or  grant  from  the  Qoremor  of  Flor*  gued  by  couneel ;  on  coneidemtlon  whereof.  It 

Ua,  dated  before  the  treate  of  the  22d  of  Febru.  la  adjudged  and  decreed  by  thie  court,  that  tbe 

aiy,  1810,  betwcMi  the  United  Statea  and  Spain,  decree  of  the  eald  Superior  Court  in  thie  cauM, 

W.  think  the  coneeuion  or  grant  identical  conllrmlng  fifteen  tbouaand  acre,  of  land  to  tbe 

eith  that  to  Klngelqr'.  caae,  in  12  Peter.,  4T0 ;  petitionere,  be,  and  tb.  amiM  I.  hereby.  In  all 

t.1  thu  it  U  WBtrolUd  by  tb.  prinelplw  kid  reapeeta,  elHnwed 

'•■"^  Di,i„..,GoogL"- 


TES  WASHINGTON.  ALEXANDRIA,  AND 
OEOBGBTOWN  BTEAM  PACK£T  OOM- 
PAN7,  Defenduiti  in  Error. 


Puol  evidenM  to  ezpUfn  written  agraanuit. 


Hi*  pUlDtlff  Id ,  „  -. .- 

wrltlDKi  hired  ■  ateamLoat  to  In  pot  "an  the  route" 
frc^  WMhlOEton.  In  tbi  Dlitrlct  ot  Colombia,  to 
T*Otoni«e  Creek,  until  ■  Dottier  itoamtiaoL  then 
bnlldlQC.  Ihonld  be  prepared,  and  ba  put  *oa  the 
route."  The  plaintiff  Id  error  waa  the  contractor 
(or  carrying  Qit  mall  ot  tbs  United  Btatet,  which 
waa  carrlcQ  In  a  eleamboat  to  Potomac  Craekj  ei- 
Mpt  In  winter,  when  the  naTifatloo  ot  tht  BWar 
ntomac  we*  Interrupted  bj  Tee,  when  the  mall 
waa  carried  hj  land.     The  aieamboat  ao  hired  waa 


act,  the  hfre  of  the  boat  dnrlni  the 

tlma  ber  employment  waa  thna  Interrupted.  The 
Circuit  Court  retaied  to  allow  parol  ertdeoce  to  be 
■l*tD  to  ahow  the  purpoae  for  which  the  ateamboat 
waa  emplo/ed,  and  to  explain  the  meaning  ot  the 
terms  used  In  the  contract,  and  of  other  mattcra 
conducluK  to  show  the  meaning  of  the  contract. 
Tht  court  held  that  the  evidence  waa  admliatbt*. 
It  la  a  principle  recognUed  and  acted  upon 


r  TVS  Ukrd  arata.  M3ff 

ERROR  to  the  arcult  Conrt  of  tlte  UbIUJ 
6UtM  for  Wubington  Coun^,  in  the  Die- 
trie  t  of  Colvunbie. 

Thia  waa  an  eetlon  on  the  ease,  hronght  In 
the  Circuit  Oourt,  on  the  Btth  December,  1834, 
br  the  defeudftnta  in  error.  The  claim  of  the 
plaintilTa  waa  for  two  thouuind  aeven  hundred 
and  aixtjT'flve  doliara,  allied  to  be  due  on  the 
Tth  dny  of  February,  1832,  for  the  hire  of  the 
■teamboet  Franklin,  before  that  time  let  And 
delivered  by  the  plaintiffa  to  the  defenduit, 
now  the  plaintiff  in  error. 

The  e«UBe  waa  tried  in  1838,  and  the  jniy, 
under  the  directions  of  the  oourt,  found  a  Ter- 
dict  for  the  plaintiffa.  The  defendant  tendered 
a  bill  of  exceptiona  to  the  opinion  of  the  court, 
on  the  matters  in  controversy,  which  wea  dulj 
elgoed  and  sealed.  The  court  entered  a  judg- 
ment for  Uie  plaintiff!  according  to  the  verdict, 
and  the  defendant  prosecuted  Ihia  writ  of  error. 

The  btl]  of  exceptions  stated  that  the  plain- 
tiffs gave  in  evidence  and  read  to  the  jury  the 


ot  c 


.  that  tb'e  Intuition  of  the 

lulred  Intoiand.  if      ■  '    


a  of  Jnstlce, 


It  torbldden 


Brtles  la  to  be  .-, 
law,  Is  to  be  effectuated. 

Extrinsic  evidence  la  not  admlialbla  to  explain  a 
patent  amblgultj  ;  that  la,  one  apparent  an  the  face 
ot  the  Initrumcnt :  bat  II  Is  admlselble  to  explain  a 
latent  amblrnltr,  that  U,  one  not  apparent  on  the 
face  ot  the  luilrumenC,  but  one  arising  from  ex- 
trhiele  evidence :  that  la  but  to  remove  the  am- 
blKol^  bT  the  same  kind  of  evidence  aa  that  hi 
wfilcb  It  IS  created. 

Bitrlnilc  parol  evidence  1«  sdmlsslhle  to  (Ive  ct- 
fect  to  a  written  Instrument,  bj  apiilylng  If  ta  lt« 
proper  (ubjeet  matter,  bv  proving  the  drcum. 
ataocea  under  wbicb  It  waa  made ;  wbenever,  with, 
ant  the  aid  of  snch  evidence,  the  application  could 
■el  b«  made  In  the  particular  caae. 


'I  agree  to  hire  the  steamboat  Franklin,  nn- 
til  the  Sfdnej  is  placed  on  the  route,  to  com. 
mence  to-morrow,  !Oth  inst.,  st  (S30)  thirty- 
Bve  dollars  per  day,  clear  of  all  expenses,  other 
than  the  wages  ol  Captain  Nevitt. 

"19th  Nov.,   1831.  W.  A.  Bradlef. 

*"0n  the  part  of  the  Washington,  Alex-  [*IIO 
andria,  and  Qeorgetown  Steam  Packet  Con- 
tsn;,  I  agree  to  the  terras  offered  hj  Williatn  A. 
Bradley,  Esq.,  for  the  use  of  the  eteamboat 
Franklin,  until  the  Sydney  ia  placed  on  the 
route  to  Potomac  Creek;  which  ia  thirty-five 
dollars  per  day,  olear  of  all  eipenaea,  other 
than  the  wages  of  Capt.  Nevitt,  which  are  to 
be  paid  by  our  company. 

"W.  Gunton,  President. 

"Washington  City,  Nov.   18th,   I83I." 


"Seaa.  Eq.  149 :  Meada  v.  Laaalur.  1  Bopk.  Ch.  134  ; 
JaTtoa  V.  Fowler.  S  Hart  Lou.  1;  licFariaee  v. 
tfaore,  1  Teao.  (Overt).  1T4. 

Parol  evidence  can  no  more  be  given  to  eiplalD, 
han  to  contradict  a  written  Instrument.  Kemmll 
>.  WUaon,  4  Waab.  C.   C.  308. 

Psrol  evidence  offered  to  control  the  legal  opera. 
Ion  of  an  Inatrument.  Is  aa  Inadmissible  as  tbaufcb 
.    ill    words.       The     Waldo. 
'.  Rolden,  2  UcArthnr,  839. 

Sallflcatlona  of  the  rule. 
rol  evidence  admissible  to  ahow  that  the  word 
'dnllsni"     In     contract    meant    confederate    notea. 
e  Caae,   19  Wall.  C4S :  Tharington 


larol  evidence  admissible  t< 


of    indoraement 


leraODSi  Ilabllltv 
ncurred.  Davli 
Reeelpta  and 


o  transfer  title. 


._. II  bills  ot  lading  aa  to 

r   condltloua   ot   the   rooda   ihlpped 

■  -    -  -  Choate  V.   Crown- 

r.  Adriatic,  8  Report- 

_,  .  Let.  Oaa.  Rep.  121. 

a  Intended  la  a  note  pa;- 

hler,"  Bank  of  Newberr; 


other  wrltlnga   referred   t 


"■1.5^ 


iffloe.  lis ;  1  Bcho.'  k  Let  S2 :  Saandersan  v.  Jack. 


CtK^f?"- 


can      Bbuut  t.  Tki  WABRiHfftOR,  AuxAinnu,  aitd  Gbomrowr  Pacer  Oo. 


■Puhev  TbompMn,  Eiq. 

"WMbtuUin  City,  Dec.  Bth,  1831. 

-De«r  Sii^I  will  thank  you  to  wlTiM  tbe 
pnaidcnt  uid  directors  of  waahin^n,  Alax- 
aadrik,  and  Qeorgetown  Steam  Packet  Com- 
ptaj,  that,  the  navigation  of  the  Potomac  be- 
ing dosed  by  ice,  ne  tiave  tbia  day  commenced 
eanying  the  mail  by  land,  undei  our  winter 
arrangement  i  and  have  therefore  no  further 
oceaaion  for  the  ateamboat  Franklin,  which  ia 
now  in  Alexandria  in  charge  of  Capt  Nevitt. 

"The  balance  due  tout  oompajiy  for  the  Uie 

d  the   Franklin,  unaer  my  contract  with  Dr. 

Gnnton,  will  be  paid  on  the  presentation  of  a 

bill  and  receipt  therefor.    With  great  reapect, 

"Your  obedient  servant, 

"W.  A.  Bradley. 

"Pisbey  Thompson,  Esq.,  Present." 

In  reply  to  this  letter  the  president  of  the 
Steam  Packet  Company  wrote  to  the  defendant 

"Waahlngton,  Dee.  Sth,  1831. 

"Sir— Tour  letter  of  the  Sth  insUnt  to  Mr. 
Pishej  Thompson,  has  been  this  afternoon  nib- 
Bittol  to  the  board  of  directors  of  the  Wash- 
ington, Alexandria,  and  Georgetown  Steam 
Packet  OompaDy,  at  a  meetins  holden  for  the 
purpose.  After  mentioning  that  the  naviga- 
tion of  the  Potomac  ia  clo^  by  ice,  and  that 
yoa  had  oommenced  carrying  the  mail  by  land, 
under  yonr  winter  arrangement,  you  have  there- 
in ligniBed  you  have  no  further  occasion  for 
the  Steamboat  Franklin,  and  that  ahe  was 
tbeo  in  Alexandria  In  charge  of  Captain  Nevitt. 

"The  agreement  entered  into  by  you,  con- 
laina  no  clause  making  its  continuance  to  de- 
pend on  the  matters  you  have  deaignated;  but, 
on  tbe  contrary,  an  unconditional  atipulation 
to  "hire  the  Franklin  until  the  Sydney  ia 
placed  on  the  route;"  and  I  am  inatructed  to  in- 


form you  that  the  board  cannot  admit  yout 
right  to  terminate  the  agreement  on  such 
grounds,  and  regard  it  as  being  still  In  full 
Force,  and  the  b<»t  as  being  in  your  charge. 

"However  disposed  the  board  might  have 
been  to  concur  with  yon  in  putting  an  end  to 
the  asreement,  under  the  circumetances  you 
have  described,  if  the  company  had  not  been 
already  in  litigation  with  you  and  your  col- 
league, for  the  recovery  of  a  compensation  for 
the  use  of  the  Franklin  under  anothpr  contract, 
to  the  strict  letter  of  which  a  rigid  adherence 
is  contended  for  on  your  part,  notwithitand- 
ing  *it  bad  undergone  a  verbal  modifi-  [*tl 
cation,  tbe  board  could  not  but  recollect  this, 
and  be  Influenced  thereby. 

"Yonrs,  respectfully, 

"W.  Gunton,  President." 
"Wm.  A  Bradley,  Esq." 

The  plaintiffs  also  proved  that  the  steamboat 
Sydney  was  in  Baltimore  in  November,  1831, 
and  continued  there  until  tbe  Seth  of  January, 
1B32;  and  that  sheleft  there  and  arrivedin  the 
Potomac,  and  was  put  "on  the  route"  to  Poto- 
mac Creek  on  the  6t^  of  February  of  that  year. 
She  had  not  been  able  to  start  from  Baltimore 
until  the  2eth  of  January,  1832.  The  plaintiffs 
claimed  the  hire  of  the  Franklin  from  the  20th 
of  November,  IS31,  to  the  0th  day  of  March, 
1832,  at  thirty-five  dollars  per  day. 

The  defendant,  to  support  tbe  issue  on  his 
part,  offered  to  prove,  by  competent  witnesses, 
that  for  several  years  immediately  preceding 
the  data  of  the  contract,  he  had  been,  and  was 
still,  contractor  for  the  transportation  of  the 
United  States  mail  from  Washington  to  Fred- 
ericksburg; that  the  customary  route  of  said 
mait  was  by  steamboat  from  Washington  to 
Potomac  Creek,  thence  by  land  to  Fredericks- 
burg, in  which  ateamboat  pas><engera  were  also 
usually  transported  on  said  route;  that  during 


■on.  Z  Bos.  A  Pull.  238,  2Se ;  Dillon  v.  Harris,  4 
Bllxfa.  N.  B.  843;  Jcbos  v.  Chnrcb,  IS  Pick.  EST  i 
Commercial  Bank  v.  Clapler.  8  Rawlc,  336 :  Dll- 
llofham  w.  Estill,  S  Dans,  21 ;  Hejrwood  v.  Ferrln, 
10    l>t(«     308. 

PsroJ  evldeace  sdmlsalble  to  vary,  etc.,  bf  Ineor- 
poratinc  oral  matter  referred  to.  CommliilaBen 
T.  HeCalmOBt,  8  Penn.  121:  CoDcb  v.  Ucektr,  2 
Conn.  SOS ;  Hunt  v.  Llvenncre,  C  Pick.  SSB  ;  JaSrer 
T.  Walton,  1   BtMTk.  28T. 

Also,  to  show  delivery  coDdltlonsI,  Qoddard  v. 
CnttB,  2  E'sirf.  4«0.  442:  Rssood  v.  Swords.  S 
Bsll.   SOS:   Sharp   v.   Llpsey    2   Bsll.    113. 

Inadmtssltile  to  varv  etc..  or  oral  caattar  not  re- 
ferred to.  Hevwood  v.  ParrlB.  10  Pick.  223 ;  Whsrf 
T.  Bowell,  B  Blnn.  400  :  Gardner  Han.  Co.  v.  Heald, 
t  QfceBl.  SSI ;  Brlabam  v.  Rogers,  IT  Man.  6T1 : 
AMtiD  V.  Bawyer.  9  Cow.  SS :  Spencer  v.  Tllden,  S 
Cow.  144 ;  Wilson  v.  Hanaon,  8  Fulrf.  G8 ;  W. 
Boylst  Han.  Co.  v.  Bcarle,  ID  Pick.  220  ;  Small  v. 
Qalney :,  4  Greenl.  4BT :  Wesson  v.  Carroll. 
1  AlL  SSI ;  Phillips  V.  Kesoar,  I  Lltt.  320 ;  Oeorse 
T.  Harris,  4  N.  S.  BS3 ;  Atkluaoa  T.  Bcott,  1  Bay, 
NT:  HanlltOB  t.  Wa«iier,  S  Harsh.  Ky.  331. 
.h_..  _...^  ^f  eoBtraet  be  manlreatly  lacomplete. 

Sth  Lond.  ed, ;  Oale  v.  Kemper,  10 

I:   Crawford  v.  Jarrett.  2  Leigh. 

ipter,   2    Ball.    113;    Unndlne  v. 

w.  and  Port.  ST;  Cstlttt  v.  Psc. 

Ml :  4  Wand.  TS ;  Wood  v.  Lee,  S 

the  Immedlste  psrtles.     Btsckpole 
■.  32 :  Susq.  Brids*  Co    -    " 


iardco.  T  Tanot  1V8;  Butler  .. 
S41 ;  Daniel  v.  lfcIta^  2  Hawks, 
CatUs,  U  Conn.  111;  BaAst  t. 


Prentlaa,  8  Mass.  4;iO  :  Desn  t.  Hall,  IT  Wend.  214  ; 


.. .,  Wash,  C.  C.  i._.,  _„_,  _,  „ _ 

v.  Washburn,  9  Pick.  .138. 

Admissible  to  prove  collateral,  or  Independeot 
fscts  or  contract,  nn  to  Hblcb  the  nrltlug  la  allent. 
Hall  V.  McCubln,  fl  Clll  &  J.  lOT,  110 ;  McCreary  v. 
McCrea^,  O^aU',*^,-  I*/.  JOJl  Kelsej  v.  Dickson, 


Adml 


ilaalDQi 


icnt   Is  applicable 

Cane  y.  «5owp«r, 

Moore.  104;  Leplrt  v.  Bron'n,  1  Salk,  7;  Elchard- 
■on  V.  WatsoD.  4  Barn,  k  Ad.  TST :  Thomas  v. 
Thomai.  e  Term  R.  BTl :  Osborn  v.  Wise.  7  Car.  A 
P.  TOl :  Colt  V.  SUrkwealber.  8  Conn.  289 :  Jones 
T.  Ne»man.  1  Black.  30:  WIgram  on  Eitr.  Ev. 
118:  Ulllec  v.  Traiers.  8  Blbe.  244:  Walcrmau  v. 
JohnaoD,  13  Pick.  281 :  Parka  v.  General  Intprest 
AsBurance  Co.  G  Pick.  34 :  Doe,  ei  dem.  Oord,  T. 
Needs,  2  U.  A  W.  12S :   Cole  v.  Wendell,  8  Johna 

lie. 

Admlialble,  to  prove  s  deed  to  be  s  mortgage,  or 
to  prove  trual.  Bee  note  to  Conway  v.  Alexander, 
7  Cranch.  2iS :  and  note  to  Hughes  v.  Kdwarda,  S 
Wheat.  489. 

Also,  to  eiplaln  amblguoua  word!  or  dei 
or  to  show  mlatake  In  deed.  See  note  ti 
T.    Walker,   »    Crancb,    177. 

Admlsilble.   to  show   traud.  or  Illegal   coasl 
Hon.  or  Insanity,  or  dninkenesa.  or  doreia,  o 
_..      ._    ■-ibeclUty,      -    ■-• - 


zsdbyGoOglOl* 


Bunxm  Comr  or  tbb  Umtn  Staim. 


kII  that  time  the  defcnduit  had  used  a  st«wn- 
boBt  belonging  to  himMlf  on  Mid  route;  that 
he  alfto  kept  an  eitAblishment  of  honea  and 
■tagei  for  the  tranaportation  of  aaid  mail  all 
the  way  bj  land  from  Waahington  to  Frcder- 
MubuTg,  at  leBsoni  when  the  navigation  of 
Bteamboata  waa  (topped  bjr  ice;  and  bad  been 
obllcad,  for  a  eonalderable  portion  of  every  win- 
ter durliig  the  time  he  had  been  ■□  Bnplof  ed  in 
the  truuportatloD  of  the  mail,  to  uae  his  laid 
•laeea  and  horaea  for  the  tranaportation  of  the 
maihi  all  the  way  by  land  to  Frederickeburg  i 
in. the  mean  time  laying  np  hie  eUtunboat. 
That  iuat  before  the  date  of  said  contract,  the 
defendant's  own  steamboat,  usually  empttraed 
a*  aforesaid  on  said  route,  had  been  disabled, 
and  the  defendant  was  at  the  time  about  com- 
pleting a  new  boat,  called  the  Sydney;  which 
nad  been  built  at  Washington,  and  sent  around 
to  Baltimore  lor  the  purpose  of  being  fitted 
with  her  engine  and  other  equipments  iieeea 
■an  to  oompTete  ber  for  running  on  said  route. 
■M  that  she  lay  at  Baltimore,  in  the  hand*  o: 
til*  workmen  tliere,  at  the  date  of  said  eon 
traat;  that  on  the  morning  of  the  6th  da/  of 
December,  1S31,  Captain  Nevitt,  the  command- 
er of  the  said  steamboat  Franklin,  refused  to 
go  on  the  said  route  of  the  defendants  to  Fred- 
ericksburg, in  eonsequence  of  the  ice  then 
forming  in  the  river,  unless  be  was  directed  to 


the  oompany,  and  he  directed  the  said  captain 
to  proceed  as  required,  and  obey  tbe  orders  of 
the  defendant)  tbat  the  said  captain  did  then 
proceed  on  the  said  route,  and  returned  as  far 
a*  Alexandria,  where  he  stopped,  and  sent  up 
the  mail  by  land;  and,  although  required  to  ' 
so  by  the  agent  of  tbe  said  defendant,  he 
fused  to  come  up  to  tbe  city  of  Washington 
with  the  boat,  in  consequence  of  the  ice  wbich 
93*]  had  formed  in  *tne  river;  and  that  said 
boat  lay  at  Alexandria,  frozen  up  in  the  harbor 
from  Oat  time  Ull  the  0th  February,  1B32; 
that  at  the  same  time  the  navigation  of  the  Po- 
tomac River  became  obstructed  as  aforesaid,  the 
navigation  at  and  from  Baltimore  became  also 
obstructed  from  tbe  same  cause,  and  tbe  said 
steamboat  Bydney  was  also  froien  up  in  the 
basin  at  Baltimore,  before  she  had  been  com- 
pletely equipped  with  her  engine;  that  at  the 
time  she  was  frozen  up,  she  wanted  nothing  to 
complete  her  equipment  but  the  insertion  of 
two  pipes,  a  part  of  her  engine,  which  pipes 
had  been  made,  but  not  then  put  in  place,  the 
completing  of  which  would  not  have  required 
nore  than  two  days,  and  the  boat  would  have 
been  in  complete  order  for  being  sent  round  to 
Washington,  and  put  upon  said  rout«;  but  the 
Ice  having  interposed,  it  waa  deemed  by  the 
workmen,  and  those  in  charge  of  the  boat,  that 
the   insertion  of  said  pipes  ought  to  be  post- 

Jnned  till  the  navigation  was  clear ;  that  in 
anuar;,  1832,  the  aaid  pipes  were  inserted, 
and  ths  said  boat  being  completely  equipped 
for  her  Toyage,  left  Baltimore  for  Washington, 
as  soon  as  tbe  state  of  the  ice  made  it  practica- 


whenoe  she  proceeded  to   Washington 
as  the  ice  left  is  practicable  to  recotnmi 
m«eoiap}i»b   tbe  voyage,  and  arrived   at  Wash- 
lagtoa  om  the  6th  February,  1832,  and  was,  the 


next  day,  placed  by  defendant  on  aaM  nmtet 
that  during  the  whole  of  the  period  from  the 
first  Btoppins  of  tbe  navigation  as  aforesaid, 
until  the  said  6th  February,  the  defendant  had 
abandoned  tbe  said  route  to  Potomac  Creek,  and 
prosecuted  the  land  route  from  Washington  to 
Fredericksburg. 

2.  That  it  waa  known  to  and  understood  b7 
plaintilTs,  at  the  time  tbe  contract  in  question 
was  made,  and  was  a  matter  of  notoriety,  that 
as  soon  as  tbe  navigation  should  be  cloaed  by 
ice,  the  United  States  mail  from  Washington 
to  Fredericksburg  would  have  to  tie  transported 
all  the  way  by  &nd  carriage,  instead  of  being 
transported  by  steamboat  to  Potomac  Creel^ 
and  tnence  by  land  to  Fredericksburg;  and  that 
the  said  steamboat  Franklin  would  not  be  re- 
quired bpr  defendant,  and  could  not  be  used 
under  said  contract  whm  the  navigation  should 
be  closed. 

3.  That  it  waa  Mmmunleated  to  the  plaintiffs 
by  defendant,  or  his  agent,  before  the  time  of 
making  aaid  contract,  that  the  defendant  in- 
tended to  keep  said  steamboat  in  use  under 
said  contract,  so  long  as  the  navigation  i» 
mained  open,  and  no  longer. 

To  the  admissibility  of  which  evidence  the 
said  ptaintifTs,  by  their  counsel,  objected,  and 
the  court  refused  to  permit  the  some  to  go  to 
the  jury;  but,  at  the  instance  of  plaintiff^ 
gave  the  following  instruction,  via.: 

That  1(  the  jury  shall  believe,  from  the  evi- 
dence aforesaid,  that  the  said  defendant  did, 
on  the  I9th  day  of  November,  1831,  write  to 
said  plaintiffs  the  said  paper  of  that  date, 
bearing  his  signature,  and  that  said  plaintiff 
did  accept  the  same  by  tbe  said  paper  of  the 
same  date,  and  that  said  defendant  and  plain- 
tiffs did  respectively  *write  to  each  other  [*QS 
the  papers  bearing  date  tbe  6th  and  flth  of  De- 
cember, 1831,  and  that  the  said  steamboat 
Sydney  did  In  fact  Qrat  arrive  In  the  Potomac 
River  on  the  ttth  February,  1832,  and  waa 
placed  on  the  route  to  Potomac  Creek,  men- 
tioned in  the  said  evidence,  on  the  Ttb  Febru- 
ary, 1832;  that  then  the  said  plaintiffs  are  en- 
titled to  recover,  under  said  contract,  so  proved 
as  sforesaid,  at  the  rate  of  thirty-five  ooIlarB 
per  diem,  from  the  said  2Dth  November,  1S31, 
to  the  said  8th  of  February,  1832,  both  ineln- 

To  which  refusal,  by  the  court  aforesaid,  to 
admit  the  evidence  so  offered  by  the  said  de- 
fendant, as  also  to  the  granting  by  tbe  court  of 
the  said  instruction  aforesaid,  so  prayed  for 
by  the  said  plaintiffs,  the  said  defendant  by  hia 
coiuisel,  excepted. 

The  case  was  argued  by  Mr.  L  H.  Bradley 
and  Mr.  Jones  for  the  plaintiff  in  error,  and 
Mr.  Coxe  for  the  defendants. 
?he  counsel  for  the  plaintiff  in  error  main- 
tained that  the  evidence  offered  on  his  part, 
and  rejected  by  the  Circuit  Court,  ought  to 
have  been  admitted,  and  that  it  imported  a 
full  defense  to  the  action;  and  that  the  terma 
of  the  instruction  from  the  court  to  the  jury 
were  in  other  respects  erroneous  and  untenabls^ 
ipon  the  data  assumed  in  the  instruction  itself. 
The  hiring  of  the  Franklin  was  from  day 
to  day.  The  contract  was  made  under  the 
known  circumstAnces  of  tbe  case,  and  waa  aa 
understood  by  all  the  parties  to  it.  The  pni^ 
pose  for  wbich  the  boat  was  hired  waa  to 
P«iBn  IS. 
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eOB*^  tha  mmil,  for  the  conveyknce  of  wbieb 
the  plaintiff  in  error  was  tb«  contrftctor;  and 
tt  ud  reterence  to  two  circumBtances,  viz.:  one 
upraaaed,  that  the  Sydney  should  be  in  a  eou- 
ditioa  to  be  placed  on  the  route,  for  which  it 
w*a  known  tbe  waa  preparing ;  the  other,  equal ' 
I7  well  nnderatood,  that  the  interruption  and 
pr«TeDt)on  of  the  running  of  the  steijnboat  by 
Uw  iee  in  the  Potomac,  would  oblige  the  con- 
tnetor  to  Gonvey  the  mail  by  land;  in  which 
«■••,  aa  the  boat  could  do  longer  be  used, 
hiring  would  ceaae. 

The  evidence  offered  by  the  plaintiff  in  error 
wu  to  explain,  not  to  contradict  the  written 
eaatra«t.  It  wag  to  ihow  what  the  route  for 
whidi  the  boat  waa  employed  waa;  and  that 
tlM  plaintiff  could  only  use  the  boat  while  the 
riTW  waa  navigable.  It  waa  to  ibow  that  after 
the  river  waa  cloaed,  the  mail  was  transported 
by  land.  Such  evidence  is  admiaBlble  by  the 
nilea  of  Uw.  ated,  1  Mason'*  Rep.  10;  4 
Campbaira  Nisi  Prina;  8  Term  Rep.  37S,  3S2; 
3  Dall.  Rep.  <1S;  6  Wheat.  320;  8  Johns.  Rep, 
US;  ID  Jotuu.  Rep.  313;  £  Barn,  t  Aid.  17;  II 
Eaat,  S12;  2  Ba«.  ft  PulL  603;  10  East,  656; 
I  Camp.  627. 

Aeeording  to  reason  and  analogous  eases, 
than  can  be  no  doubt  of  the  propriety  and 
legalitj  of  the  evidence.  We  are  to  look  at  the 
tOTiia  ot  the  contract,  and  to  the  usage  of  the 
buaineaa  in  which  the  Franklin  was  to  be  em- 
plo^etL  She  was  to  be  used  in  carrying  the 
mail;  and  it  must  have  been  known  that  when 
ahe  eould  no  longer  carry  the  mail  she  would 
S4*]  not  be  employed.  The  prevention  *by 
caaa«s  not  within  the  control  of  either  party 
would  excuse  both  from  the  performance  of 
the  contract. 

Ha  who  hires,  fa  to  have  the  enjoyment  and 
nae  of  the  thing  hired.  It  the  hiring  is  for  a 
apedfle  purpose,  the  purpose  must  be  accom- 
plished- In  this  case  the  iiiring  was  for  a  pub- 
lic, notorious  purpose;  and  it  was  well  known 
and  well  understood,  that  on  certain  events  oc- 
eaniiig,  tbe  Franklin  would  be  no  longer  em- 
ployed. 

Waa  It  an  engagement  which  was  to  depend 
for  ita  determination  solely  on  tbe  Sydney's 
being  placed  on  the  route.  This  would  have 
compelled  the  plaintiff  in  error  to  pay  for  the 
Franklin  to  the  end  of  time,  If  the  Sydney  had 
been  burned,  or  had  not  been  capable  of  pro- 
ceeding on  the  route.  The  lencth  to  which  this 
position  would  extend  proves  its  error. 

Hr.  Coz^  for  the  defendants  in  error,  con- 
tended that  the  engagement  to  hire  the  iVank- 
lia  waa  to  oontinue  nntll  the  happening  of  a 
paitieular  event — until  the  Sydney  should  be 
tt  to  take  her  place  on  the  route.  The  auspen- 
•1m  of  the  performance  of  the  boat  could  be 
kat  temporary,  and  this  was  one  of  the  eon- 
tlngenciea  to  which  the  plaintiff  in  error  had 
nbjectcd  himself  by  the  contract.  There  Is 
aoUiug  to  distinguish  this  case  from  the  ease 
wiiere  an  embargo  haa  interposed  to  suspend 
thi  voyage  of  a  ship. 

Tie  eridenoe  was  properlj  excluded.  The 
tOBtiaet  was  express,  plain,  and  simple;  and 
Hi  not  require  the  testimony.  No  difficulty 
olited  as  to  the  meaning  of  the  terms  used  in 
Iki  agreement.  "The  route"  was  well  undsr- 
ihmd.  It  was  not  a  mail  route  only,  but  it  was 
■el  by  the  plaintiff  la  arror  for  the  ooavar- 
MLaO. 


auce  of  passengerBi  and  this  waa  one  of  the 
objects  of  the  contract.  It  waa  on  these 
principles   the  Circuit  Court   proceeded  in  the 


It  was  an  action  of  aMumpatt,  brought  bj 
the  defendanta  In  error  against  the  plaintiff  ill 
error,  to  recover  a  sum  claimed  for  the  hire  of 
ihe  steamboat  Franklin. 

The  claim  was  founded  upon  a  written  eon- 
tract,  concluded  between  the  parties,  by  the 
following  correspondence;  On  the  19th  of  No- 
vember, 1831,  tne  plaintiff  in  error  wrote  to 
the  defendants  in  error,  a  note,  of  which,  the 
fallowing  is  a  copy:  1  agree  to  hire  tba 
steamboat  Franklin  until  the  Sydney  is  placed 
on  the  route,  to  commence  to-morrow,  2(Kk 
inst.  at  (tSG)  thirty-flve  dollara  per  day,  clear 
of  all  expenses  other  than  the  wagea  of  Cap- 
Uin  Nevitt.    W.  A.  Bradley." 

To  this  note,  W.  Qunton,  as  president  of 
the  company,  replied  on  the  same  day,  in  tba 
following  words:  "On  the  part  of  tM  Wash- 
ington, Alexandria,  and  Georgetown  Steam 
Packet  Company,  I  agree  to  the  terms  offered 
by  William  A.  Bradley,  Esq.,  for  the  'use  [•»» 
of  the  steamboat  Franklin,  until  the  Sydney  la 
placed  on  tbe  route  to  Potomae  Creek,  which 
IS  thirty-flve  dollars  per  day,  clear  of  all  ex- 
penses, other  than  the  wages  of  Captain  Nevitt, 
which  are  to  be  paid  by  onr  company." 

Upon  the  trial  of  the  cause,  on  issue  joined, 
upon  the  plea  of  non  assumpsit,  a  bill  of  ex- 
ceptions was  taken  bv  the  defendant;  from 
which  it  appears  that  the  plaintiffs  in  the  court 
below,  having  given  in  evidence  the  correspond- 
ence already  stated,  further  gave  in  evidence  a 
note,  signed  by  William  A.  Bradley,  dated 
December  the  fith,  1831,  addressed  to  I^shey 
Thompson,  requesting  him  to  advise  the  presi- 
dent and  directors  of  the  Steam  Packet  Com- 
pany, that  the  navigation  of  the  Potomac  bdng 
closed  by  Ice,  tbey  bad  that  day  commenced 
carrying  the  mail  by  land,  under  their  wintar 
arrangement,  and  had,  therefore,  no  further 
occasion  for  the  steamboat  Franklin,  which  waa 
then  in  Alexandria,  in  charge  of  Captain 
Nevitt;  and  offering  to  pay  the  balance  due  for 
the  nae  of  the  Franklin,  on  the  presentation 
of  a  bill,  and  receipt  therefor;  and  also  a  lettar 
from  W.  Gunton,  addressed  to  William  A. 
Bradley,  dated  tbe  flth  December,  1831,  la 
which,  after  stating  that  the  letter  of  the  fifth, 
from  Bradley  to  Thompson,  bad  been  submitted 
to  the  board  of  directon  of  the  company,  he 
informed  them  that  the  board  could  not  admit 
his  right  to  terminate  bis  agreement,  on  the 
grounds  which  he  had  stated  in  his  note  to 
Thompson;  and  that  they  regarded  it  aa  being 
still  In  full  force,  and  the  boat  as  being  in  his 
charge.  The  plaintiff  also  proved  tlat  the 
steamboat  Sydney  was  not  placed  on  the  route 
until  7th  of  February,  1832;  that  the  Sydney 
belonged  to  the  defendant,  and  that  she  was  not 
finished  so  aa  to  be  able  to  start  from  Balti- 
more until  the  26th  of  January.  And  tbere- 
npon,  the  plaintiffs  «'«'"'i^   tba  ~Ura   o^i  tlia 
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•ttunbokt  Franklin  from  the  ZOth  of  Ifovem- 
b«r,  1B31,  to  the  6th  of  February,  1832,  seventj- 
nina  da^s,  at  thirty-flve  dollara  per  day;  al- 
lowing credit  for  three  hundred  and  fifty  dol- 
lars, paid  by  tb«  defendant,  and  leaving  a  bal- 
fuice  of  (2,4 IS. 

It  appeara  from  the  bill  of  eiceptlona,  that 
sft«r  the  plaintiff  had  cloaed  bia  evidenm,  th« 
defendant,  amongst  other  tbine">  offered  to 
prove  that  hn  for  several  rears  nad  been,  and 
then  was,  contractor  for  the  trauepartation  of 
the  mail  from  Washington  to  Fredericksburg; 
that  the  customary  route  of  said  mail  waa  by 
•teamboat  from  Washington  to  the  Potomaa 
Creek,  thence  by  land  to  Fredericksburg,  and 
that  passengers  were  also  transported  on  that 
route;  that  he  kept  an  establishment  of  horses 
and  itagea,  for  the  transportation  of  the  said 
mail  all  the  way  by  land  from  Washington  to 
Fredericksburg,  at  seasons  when  the  navigation 
of  steamboats  was  stopped  by  ice;  and  had 
been  obliged  for  a  considerable  portion  of  every 
winter,  during  the  time  he  had  been  so  em- 
ployed in  the  transportation  of  the  mail,  to 
use  his  aaid  stages  and  horses,  for  the  trans- 
portation of  the  mail,  ail  the  way  by  land  to 
Fredericksburg,  in  the  mean  time  laying  up 
hia  steamboat;  that  Just  before  the  date  oi  the 
contract,  the  defcndants's  own  steamboat, 
V0*]  usually  'employed  on  said  route,  had 
been  disabled,  and  the  defendant  was  at  the 
time  about  completing  a  new  boat  called  the 
Sydney,  which  had  been  built  at  Washington 
and  Bent  round  to  Baltimore  for  the  purpose 
of  being  fitted  with  her  engine  and  other 
equipments;  that  in  January,  1832,  the  Sydney, 
being  completely  equipped,  left  Baltimore  for 
Washington,  as  soon  aa  the  state  of  the  Ice 
made  it  practicable  to  attempt  the  voyage,  wus 
■topped  by  ice,  and  obliged  to  put  in  at  Ann- 
apolis, whence  she  proce^led  to  Washington  as 
Boon  as  the  ice  left  It  practicable;  arrived  at 
Washington  on  the  Oth  of  February,  1832,  and 
was  on  the  next  day  placed  by  defendant  on 
the  route;  that  on  the  Gth  of  December,  1831, 
Captain  Nevitt,  the  commander  of  tbe  Frank- 
lin, refused  to  go  on  the  said  route  of  the  de- 
fendant, in  consequence  of  the  ice  then  forming 
in  the  river,  uatess  he  was  directed  to  do  so  by 
the  plaintiffs;  that  upon  application  to  the  pre^ti- 
dant  of  the  company,  he  directed  the  captain 
to  proceed  as  required,  and  obey  the  orders  of 
the  defendant;  that  the  captain  did  then  pro- 
ceed on  the  route,  and  returned  as  far  as  Alex- 
andria, where  he  stopped,  and  sent  up  the  mail 
by  land,  and  although  required  by  defendant's 
agent,  refused  to  come  up  to  Wasliington  with 
the  said  boat,  in  consequence  of  the  ice  which 
had  formed  In  the  river;  and  that  the  said  boat 
lay  at  Alexandria,  frozen  up  in  the  harbor, 
from  that  time  to  the  Sth  of  February,  1832; 
that  it  was  matter  of  notoriety,  and  known  to 
and  understood  by  the  plaintiffs,  at  the  time 
the  contract  in  question  was  made,  that  as 
•oon  as  the  navigation  ahould  be  closed  by  the 
ice,  the  United  States  mail  from  Washington 
to  Fredericksburg  would  have  to  be  transported 
all  the  way  by  land  carriage,  instead  of  being 
transported  by  steamboat  to  Potomac  Creek, 
and  thence  by  land  to  Fredericksburg;  and 
that  the  steamboat  Franklin  would  not  be  re- 
quired by  defendant,  and  could  not  be  used 
under  said  contract,  when  the  navigation ' 
■bould  ba  dowd. 


The  court  refused  to  permit  tbe  evidence  thii> 
offered  by  the  defendant  to  go  to  the  jury.  Ano 
then,  on  the  motion  of  the  plaintiffs,  instructed 
the  jury,  that  if  they  believed  from  the  evi- 
dence that  the  defendant  wrote  to  the  plain- 
tiffs the  paper  of  the  19th  November,  1831,  and 
that  the  plaintiff  accepted  the  offer,  by  the 
aame  date,  and  that  plaintiffs  and  defendant 
respectively  wrote  to  each  other  the  papers 
bearing  date  the  Sth  and  6th  December,  1831, 
and  that  the  steamboat  Sidney  did  in  fact  first 
arrive  in  the  river  Potomac  on  the  6th  Feb- 
ruary, 1832,  and  was  placed  on  the  route  to  Po- 
tomac Creek  on  the  7th  of  February,  1832,  that 
then  the  plaintiffs  were  entitled  to  recover,  un- 
der the  contract  so  proved,  at  the  rate  of  thir- 
ty-five dollars  per  diem,  from  the  20th  of  No- 
vember, 1831,  to  the  8th  of  February,  1B3S,  both 

The  questions  then  arising  upon  this  record, 
are:  first,  whether  the  court  erred  in  refusing 
to  permit  the  evidence  offered  by  the  defendant 
to  go  to  the  jury.  And,  second,  whether  they 
errni  in  giving  the  instruction  to  the  jury 
which  they  did  give,  at  the  instance  of  the 
plaintiffs. 

*As  to  the  first  question.  It  is  a  prinei-  f*t1 
pie  recognized  and  acted  upon  by  all  courts  of 
justice,  as  a  cardinal  rule  in  the  construction  of 
all  contracts,  that  the  intention  of  the  parties 
is  to  be  inquired  into;  and  if  not  forbidden  by 
law,  is  to  be  effectuated.  But  the  law  has  laU 
down  certain  rules,  declaring  b;  what  kind  of 
proof  in  any  given  caae  this  intention  is  to  be 
ascertained. 

Amongst  these  rules,  a  leading  one  in  rela- 
tion to  written  contracts,  to  which  class  the  one 
in  question  belong,  is  this:  That  extrinsic  evi- 
dence is  not  admissible  to  explain  a  patent  am- 
biguity; that  is,  one  apparent  on  the  face  of 
the  instrument:  but  that  it  is  admissible  to 
explain  a  latent  ambiguity;  that  is,  one  not 
apparent  on  the  face  of  tlie  instrument,  but 
one  arising  from  extrinsic  evidence;  for  this  Is 
but  to  remove  the  ambiguity  by  the  same  kind 
of  evidenLC  as  that  by  which  it  is  created.  The 
rule   thus   stated   seems   to   be   in   itself  quit« 

Elain  and  intelligible,  and  yet  much  difficulty 
as  arisen  in  its  application.  The  illuatration 
most  usually  ^iven  of  the  operation  of  this  rule 
in  the  admission  of  extrinsic  evidence,  is  that 
of  a  description  of  a  devisee,  or  of  an  estate, 
'  will,  where  it  tuma  out  that  there  are 

porsons,  or  two  estates,  of  the  same  name 
and  description.  These,  however,  are  put,  not 
"•^  measuring  the  extent  of  the  rule,  but  a* 
lemplifying  its  application;  and  all  other 
cases  within  the  scope  of  the  principle  are,  in 
like  manner,  open  to  explanation  by  the  aame 
kind  of  evidence. 

Accordingly  it  Is  laid  down,  in  a  very  accu- 
rate writer  on  the  subject  of  evidence  (3  Star- 
kie,  1021],  that  extrinsic  parol  evidence  is  ad- 
missible to  give  effect  to  a  written  instrument, 
by  applying  it  to  its  proper  subject  matter. 

Let    us    examine    some   of   tbe   many   caeea 

which  have  been  decided  upon  the  subject  of  the 

admissibility  of   this   evidence,   in   relation   to 

written  Inslruments. 

In  the  first  place,  wherever  there  is  a  doubt 

I  to  the  extent  of  the  subject  devised  by  will, 

'  demised,  or  sold,  it  is  matter  of  estriusic 

evidence  to  show  what  is  included  under  th* 

description,  as  parcel  of  it.    Accordingly,  In  1 

Petera  IS. 
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Term  Rep,  701,  Boiler,  Judge,  safd,  whether 
patreel  or  not,  of  tha  thing  demlaed,  la  Alwsys 
nutter  of  eridenee.  So  where  »  grantor  in  a 
deed  deeerlhed  the  premlaee,  as  the  fann  on 
irhlch  he  then  dwelt,  this  w«i  held  to  be  a  lat- 
«it  amblgaltj,  which  might  be  explained  by 
evidence  aUnnde;   and  eridence  waa  admitted. 


•tate  of  nature,  nninclased,  and  separate  from 
the  rest  of  the  farm,  and  that  the  grantor  re- 
mained In  posBession,  and  occupied  it  as  his 
own  till  his  death — to  show  that  it 
within  the  grant.    4  Day's  Rep.  ESS. 

In  8  Johns.  116,  the  case  was  this;  A,  by  a 
written  contract,  agreed  to  receive  of  B  sixty 
•hatea  on  the  Hudson  Bank,  on  which  ten  dol- 
lars per  sbare  bad  been  paid,  and  to  deliTer 
B  his  note  for  $M7,  and  pay  him  the  balance 
fn  euk,  and  also  to  pay  five  per  cent,  advance. 
B  was  dedded  that  this  was  a  case  of  latent 
MBbigofty,  and  the  nominal  value  of  each  share 
•S*]  being  fifty  dollars,  parol  'evidence  was 
■dmitted,  to  show  whether  the  five  per  cent, 
advance  waa  to  be  paid  on  the  sum  paid  In, 
only,  or  on  the  nominal  amount. 

In  2  Leigh,  ftSO,  the  principle  ii  laid  down  by 
the  eoort,  that  parol  evidence  is  not  admiaaible 
to  vary,  contradict,  add  to,  or  explain  a  written 
agreement;  but  In  cases  of  equivocal  written 
agreements,  tha  drcumitaocea  under  which 
thev  weie  made  may  be  given  in  evidence  to 
explain  their  meaning.  In  tbe  case  of  Birch  v. 
I>apey«ter,  1  Btarlde^a  Cases,  210,  the  charter- 
party  stipulated  that  the  captain  should  receive 
a  speciflc  sum,  in  lieu  of  privilege  and  primage, 
and  tbe  question  was,  whether  tne  terms  of  tne 
eontract  excluded  all  ri^ht  on  the  part  of  the 
captain  to  nse  the  cabin  for  the  carriage  of 
goods,  on  his  own  account.  Gibbs,  Chief  Jus- 
tice, said:  Evidence  may  be  received  to  show 
the  sense  in  which  tbe  mercantile  part  of  the 
nation  use  the  term  "privilege,"  just  as  you 
would  look  into  a  dictionary  to  ascertain  ths 
Th""'"g  of  a  word;  and  it  must  be  taken  to  be 
used  by  the  parties  in  Its  mercantile  and  ~~ 
Ubliahed  sense. 

So  where  a  charter  party  stipulated  that  a 
freighter  should  pay  a  certain  sum  per  pound, 
etc.,  British  weight.  It  was  held,  that  as  the 
word  "weight"  had  two  meanings,  gross  and 
net,  this  was  such  a  latent  ambiguity  as  to 
warrant  the  introduction  of  parol  testimony. 
1  Nott  and  M'Cord,  46. 

In  tbe  ease  of  Feisfa  v.  Dickson,  1  Mason's 
Bcp.  11,  it  la  said  by  the  judge,  that  If  by  a 
written  contract,  a  party  were  to  assign  his 
freight  in  a  particular  ship,  it  seemed  to  him 
that  parol  evidence  might  be  admitted  of  the 
droi  in  stances  under  which  the  contract  was 
made,  to  ascertain  whether  it  referred  to  goods 
on  bciard  the  ship,  or  an  interest  in  the  eam- 
fop  of  the  ship;  or  in  other  words,  to  show  in 
wMt  sense  tbe  pwtiea  intended  to  use  the  term. 

Nor  is  this  principle  at  all  confined  to  mer- 
■atile  contra^;  for  in  Bobertson  v.  French,  i 


to  all  other  instnunents,  applied  also  to  a  pol 
iej  of  insurance.  The  admission  of  this  kind  of 
proof  has  been  carried  to  a  great  extent,  too, 
with  a  view  to  a  correct  const  ruction  of  Wilis. 
In  tbe  case  of  Shelluu's  Exevulora  v.  Sheltun,  1 
It  IfcOd. 


Wash.  Rep.  SO,  it  b  said,  that,  to  discover  the 
intention  of  a  testator,  parol  evidence  may  be 
admitted  of  hia  circumetancea,  situation,  con- 
nection with  the  legatees,  and  hia  tranaactiona 
between  the  making  of  his  will  and  hia  death. 
And  this  same  doctrine  is  advanced  by  tbe 
same  court,  fn  3  Hen.  t  Mim.  £83. 

We  will  close  this  reference  to  eases  with 
that  of  The  Mechanica'  Bank  v.  The  Bank  of 
Columbia,  0  Wheat.  32fl.  In  that  eaae,  it  was 
held  by  thia  court,  that  where  a  check  was 
drawn  by  a  peraon  who  waa  tbe  eaahier  of  an 
incorporated  bank,  and  it  appeared  doubtful 
upon  tbe  face  of  tbe  instrument  whether  it 
was  an  oflicial  or  a  private  act,  parol  evidence 
waa  admisaible  to  show  that  it  waa  an  official 
act;  and  accordingly,  many  facta  and  circum- 
stances  were  given  in  evidence  to  prove  in  what 
character  It  was  drawn. 

*The  caaea  which  we  have  thus  collect-  (*t9 
ed  together  from  amongst  tbe  very  many  which 
exist,  will  aarve  to  ahow  In  how  many  aapects 
the  question  of  the  sdmisaibility  of  extrinaie 
evidence  in  relation  to  written  contracts  baa 
been  presented  and  decided;  and  In  how  many 
forms,  according  to  the  various  circumatances 
of  the  cases,  the  principle  which  wa  have  been 
considering  has  been  sppHed.  Sometimes  It 
has  been  applied  to  deeds,  sometimes  to  wills, 
and  aometlmes  to  mercantile  and  other  eon- 
tracts.  Ip  acme  cases  it  has  been  resorted  to  to 
aacertain  which  of  several  persons  waa  intend- 
ed; in  others,  which  of  several  eatates.  In 
some,  to  ascertain  the  identity  of  the  subject; 
in  others,  Ita  extent.  In  some,  to  ascertain 
the  meaning  of  a  term,  where  It  had  acquired 
by  use  a  particular  meaning;  in  others,  to 
ascertain  in  what  senae  it  waa  used,  where  It 
admitted  of  several  meanings.  But  in  all  the 
purpose  waa  the  same.  To  ascertain  by  this 
medium  of  proof  the  intention  of  the  [wrtiea, 
where,  without  the  aid  of  such  evidenee  that 
could  not  be  done;  so  as  to  give  a  just  interpre- 
'-ition  to  the  contract. 

Without  attempting  to  do  what  others  have 
said  that  they  were  unable  to  accomplish — that 
is,  to  reconcile  all  the  decisions  on  the  subject 
— we  think  that  we  may  lay  down  this  prin- 
ciple as  tbe  juat  result.    That  in  giving  effect 


be  admitted  to  prove  the  circumstances  under 
which  it  was  made;  whenever,  without  the  aid 
of  Bucb  evidence,  such  application  could  not  be 
made  in  the  particular  case. 

With  this  principle  in  view,  we  proceed  to 
Inquire  whether  the  evidence  offered  by  the  de- 
fend unt,  in  thia  caac,  ought  to  have  been  re- 
ceived by  the  court. 

'*  iw,  had  the  evidence  been  received,  tt  would 
diadoaed  tbe  following  state  of  facts; 
That  the  route  mentioned  in  the  contract  was 
one  on  which  the  plaintiff  in  error  tranaported 

Kaengera,  and  also  the  mail;  that  tbe  steam- 
t  Sydney,  mentioned  in  the  contract,  was 
designed  to  perform  this  service;  and  that  the 
Franklin  waa  wanted  for  the  aame  purpose; 
that  the  Sidney  was  then  at  Baltimore,  for  the 
purpose  of  being  fitted  with  her  engine  and 
equipments;  that  although  the  transportation 
of  paaseugers  and  the  nail  was  carried  on,  by 
the  plaintiff  in  error,  in  a  Bleaml>oat,  whilst  the 
waa  opuu;  }'vt,  when  Uie  river  was  closed 
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and  the  nwil  all  the  waj  over  land  to 
iektburg;  that  when  the  river  waa  tfaiu  ob- 
ttmeted,  the  plaiotilT  in  error  could  not,  and 
did  not,  tue  a  Bteamliaat;  and  that  all  theae 
fact*  were  known  to  the  defendant* 

We  think  that  thia  eTidence  ought  to  have 
been  received,  beeauae  It  would  have  tended  to 
■bow,  bj  the  clroomitaiKea  under  which  the 
contract  was  made,  what  was  the  intention  of 
tbc  parties;  and,  in  the  lanffuage  of  the  rule 
which  we  have  laid  down,  that  the  eontrsct, 
without  ita  aid,  could  not  be  applied  to  ita  prop- 
er subject  matter. 

The  term*  uaed  in  the  written  contract  are, 
100*]  "for  the  UM  of  the  *et«atnboat  Prank- 


Amounted  to  a  stipulation  to  keep  the  Franklin 
In  use  UDtil  tbe  Sydnej  was  placed  on  the 
route;  no  matter  what  length  of  Uine  maj 
have  elapsed  before  that  was  dona  Suppose 
that  the  Sydney  had  been  accidentalljr  eon- 
•umed  by  Bre  the  day  after  the  hiring  of  the 
Franklin,  the  effect  of  this  conatruction  would 
be,  to  make  that  hiring  co-extensive  in  point  of 
time  with  the  existence  of  the  Franklin,  in  a 
eondition  for  use;  although  it  la  obvious  that 
«  temporary  hirii^  only  was  in  the  contempla- 
tion of  the  parties.  Again,  suppose  the  plain* 
(UT  in  error  had  sold  the  Sydney,  and  bought 
another  boat,  and  put  that  other  on  the  route; 
the  conBtruction  contended  for  would  lead  to 
tbe  result,  that  the  hire  of  the  Franklin  would 
■till  have  continued  to  have  gone  on,  indefinite- 

a.  If  this  were  so,  it  must  be  upon  tbe  prin- 
jile  that  it  entered  into  the  eontemplation  of 
tbe  parties,  as  a  material  term  of  the  contract, 
that  the  plaintiff  in  error  should  keep  the 
Franklin  in  use,  not  until  be  ceased  to  want 
it  by  havinE  a  steamboat  to  take  its  place,  but 
until  the  identical  steamboat  Sydney,  and  no 
other,  should  take  its  place.  We  think  that 
tbe  avidence  offered,  and  rejected  by  the  court, 
would  have  shown  why  reference  was  made  to 
tbe  Sydney  being  placed  on  tbe  route;  that  is, 
because  she  wag  expected  to  be  ready  for  use  in 
a  very  short  time.  It  would  have  shown  tur- 
tber,  that  the  defendants  in  error  knew  the 
■arvioe  for  which  their  boat  was  wanted;  what 
was  tbe  nature  of  that  service;  that  whenever 
tiie  river  was  obstructed  by  ice,  the  Franklin 
would  not  be  wanted,  because  ft  could  not  be 
used,  and  because  then  another  mode  of  trans- 
portation was  resorted  to.  From  all  this  it 
would  have  been  competent  to  infer,  that  the 
words  "until  the  Sydney  la  placed  on  the  route," 
were  not  intended  to  fix  thai  time  as  the  period 
to  which  tbe  hiring  was  to  continue,  at  all 
•vents,  and  under  all  circumstances;  hut  as 
being  referred  to,  because  the  Sydney  was  then 
•zpected  to  be  ready  for  use  in  a  very  short 
time;  and  so  soon  as  she  could  be  used,  the 
Ftanldin  would  not  be  wanted,  even  although 
there  should  be  no  obstruction  to  navigation 
1^  ice.  And,  moreover,  it  would  have  been 
•ompetent  to  infer,  tliat  as  the  defendants 
knew  why  the  Franklin  was  wanted;  for  what 
•ervice  she  waa  wanted;  the  character  of  that 
•ttrioa,  that  is,  that  it  would  cease  when  she 
eould  not  be  used,  by  reason  of  the  river  being 
a/e^aa  with  leei  Omt,  tinttttan,  the  real  inten- 
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together,  was,  a  hiring  and  letting  to  Urt^ 
for  BO  long  a  time  as  the  boat  coola  be  naad, 
that  is,  until  tbe  navigation  was  obstmstedi 
subject  to  being  terminated  at  any  previous 
time,  when  the  Sydney  was  ready  to  Cake  ber 
place.  We  think  that  the  rnle  of  law,  which 
admits  extrinsic  evidence  for  the  purpose  of 
appl^in^  a  written  contract  to  its  subject  mat- 
ter, justifies  its  admission,  beyond  the  mare  des- 
ignation of  the  thing,  or  corpus,  if  we  may  so 
express  It,  on  which  the  contract  operatea,  and 
extends  so  far  as  to  embrace  the  cirenmatancea 
which  accompany  tbe  transaction ;  when,  with- 
out the  'aid  of  those  circumstances,  tbe  ['101 
written  contract  could  not  be  applied  to  Its 
proper  subject  matter. 

This  pnneiple  Is  Illustrated  by  the  cases 
which  we  have  before  referred  to.  Take,  for 
example,  the  ease  cited  from  1  Uaaon,  II.  That 
was  sBSUmpsit  for  a  balance  alleged  to  be  do* 
on  consignments.  In  that  case,  parol  evidenoe 
was  received  of  the  circumstances  under  which 
a  contract  was  made,  which  contained  this 
clause  relating  to  the  plalntifTs  goods,  tIi., 
"On  which  gowls  Mr.  D.  (the  defen^t  In  tha 
case]  hss  advanced  me  tS,S33,  for  which 
amount  he  will  hold  for  reimbursement,  on  the 
amount  and  net  proceeds  of  the  sales  of  said 
goods,  which  are  only  considered  answerabla 
tor  said  amount  advanced,  as  per  our  agraa* 
ment;"  for  the  purpose  of  showmg,  whether  it 
was  intended  to  waive  any  personal  claim  oa 
the  plaintiff,  and  to  restrict  the  defendant's 
security  for  the  repayment  of  the  advance,  to 
the  goods  only;  or  was  meant  merely  to  ex- 
empt the  goods  of  tha  shippers,  on  freight,  froa 
being  included  as  a  security  for  tbe  advance  oi 
tbe  plaintiff's  goods. 

So  we  have  seen,  in  the  case  from  S  Lei^ 
S30,  tbe  pro^ition  is  stated  in  terma,  that  in 
equivocal  written  agreements  tbe  circumstuices 
under  which  they  were  made  ma^  be  given  in 
evidence,  to  explain  their  meaning;  and,  ao- 
eordingly,  in  that  case,  tbe  judges  rely  upon 
the  circumstances  as  disclosed  Dy  the  parol 
evidence,  in  connection  with  a  written  promise 
of  indemnity,  in  deciding  on  its  legal  effect. 

We  could  suggest  many  esses  which  we  think 
would  illustrate  this  principle,  and  prove,  that 
from  the  necesaity  of  the  case,  and  consistently 
with  the  rules  of  law,  the  circumstances  under 
which  a  written  contract  is  made  must  be  open 
to  proof  by  extrinsic  evidence,  in  order  to  as- 
certain the  intention  of  the  parties,  and  thus 
correctly  interpret  it.  Suppose  that  during  tha 
late  war,  a  person  bad  been  engaged,  by  con- 
tract, to  transport  munitions  of  war  to  tha 
army;  that,  for  that  purpose,  he  bad  hired  k 
steamboat  of  another,  and  had  signed  a  writ* 
ten  agreement,  by  which  he  engaged  to  take 

—  z 1  [^j  boat;  suppose  that,  whilst  be 

in  this  transportation,  the  boat 
destroyed  by  the  enemy,  as  it  might 
rightfully  have  been  by  reason  of  the  hostila 
character  impressed  upon  it;  that,  thereupoiia 
a  suit  had  been  brought  by  tbe  person  who  let 
it  to  hire,  upon  the  stipulation  to  take  good 
care  of  the  boat.  Can  it  be  doubted  that  it 
would  have  l>een  competent  for  the  defendant 
to  have  proven  that  he  was  a  contractor  with 
tha  government  to  transport  munitions  of  war; 
Petara  %*. 
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tha  he  had  Ur«d  tba  bMt  ror  that  axpraM 
■oipaae;  sod  that  tbwe  faeti  wwe  known  to 
lb«  «thw  party,  to  a>  to  ahow  tha  Intention 
•ad  nndarstanding  of  the  partiee  aa  to  the  kind 
of  dangor  to  whieo  tho  boat  would  unafoldablj 
be  axpoaed.  In  perfonning  tha  very  eerrlee  for 
which  it  waa  hired. 

We  will  atate  only  tue  eaae  more,  founded  on 
tha  auggMtion  of  Ur.  Chief  Jnatloe  Ellawortfa, 
in  k  note  to  S  Dallai,  421.  Buppoee  a 
!•!*]  'algna  a  written  agreement  in  t 
words.  Til.,  "  I  wUl  take  four  ehip  John."  May 
i«tT,  aa  the  Chief  Juetloe  aaked,  go 
a  note,  to  sxplain,  b;  existing  eiroum- 
Bianeaa,  iba  meaning  of  the  word  "take;" 
whieb,  aeoordinglf  aa  the  drounutanCM  might 
be  one  wa/  or  another,  might  aquailj  ambnee 
a  purcliasa  or  a  charter' part}*  t 

All  the  caaee  which  we  hare  dted.  In  which 
extrinsic  evidence  has  been  received,  and  tfaoee 
which  we  have  auppoeed,  in  which  we  tlilnk 
that  it  would  be  admisiible,  proceed  on 
principle  only,  and  can  only  be  joatiBed  upon 
that  princij^  And  that  la  thia:  that  the  rule 
which  admits  extrineic  evidence,  for  the  pur- 
pose of  applying  a  written  contract  to  ita  prop- 
er anbject  matter,  extends  beyond  the  mere  dea- 
i|[nation  of  the  thing  on  which  the  contract 
opcntes;  and  embracee  within  its  scope  the  dr- 
atmatancea  under  which  the  contract  concern- 
ing that  thing  was  made;  when,  without  the 
aid  of  anch  extrinsic  evidence,  auch  application 
ot  the  written  contract  to  Its  proper  aubieet 
nattar  eonld  not  be  made.  Hence,  Mr,  Starlde, 
In  Us  third  volume  on  evidence,  1021,  after 
having  laid  down  the  principle  that  extrineic 
parol  evidenoe  ia  admiaaible  to  give  effect  to  s 
written  Inatniment,  by  applying  it  to  Ita  pr 
snbjeet  matter,  adda,  "and  abo  aa  ancillar, 
the  Utter  object  (that  ia,  the  application  to  ita 

Cper  aubject  matter),  for  the  purpoae,  in  soma 
Lancea,  of  explaining  expreasions  used  in  a 
peculiar  sense,  and  of  annexing  euatomary  in- 
eidenta,"  etc. 

I«t  na  take  a  caae  under  each  branch  of  thii 
mla;  and  by  thia  exemplification,  we  ahall  more 
clcATly  aee  the  operation  ot  the  rule  itaelf,  and 
the  very  decided  bearing  which  it  haa  upon  thb 
ease.  Then  as  to  the  first  branch,  as  to  parol 
•ridcnce  for  the  purpose  of  explaining  exprea- 
aiona  need  in  a  peouliar  senae.  Xet  us  take  the 
eaaa  before  dted,  where  the  queation  waa  as  to 
tM  legal  effect  of  a  written  contract,  to  raedre 
a  atipulated  sum  In  lien  of  privilege  and  prim- 
age; ia  other  words,  what  was  the  meaning  of 
Ihtaa  terms  I  Parol  evidence  waa  received  to 
ahow  tlM  sense  in  which  the  mercantile  part  of 
the  nation  uaad  the  word  "pririlege;"  and  whyt 
BeeauBC,  the  real  question  was  not  what  waa 
Us  meaning  of  the  word  "pririten"  in  general ; 
if  that  bad  been  tha  question,  it  wonid  have 
been  a  patent  amUgnity,  and  parol  evidence 
»onId  have  been  clearly  inadmieaible:  but  the 
real  question  was,  what  was  the  meaning  of  the 
word  ■privilege,''  M  used  in  that  contract ;  it 
bdng  a  word  which  had  acquired  in  the  merean- 
tOe  world  a  peculiar  meaning,  that  meaning 
Knst  be  inquired  into,  by  parol  evidence,  to  get 
■t  the  intention  of  the  parties,  aa  it  was  a 
mereantile  contract.  Thus,  it  will  be  seen  that 
It  was  necessarT  to  go  into  the  mercantile  senae 
of  the  wont,  that  being  the  sense  in  which  it 
was  uaad  1»  th^  eaaa  itat«d}  in  order  to  apply 
1«  Ii.  •«, 


the  written  contract  t    . 

ter.    Accordingly,  Mr.  8tarkl_, 

evidence,  1033,  state*  that  to  be  the  reHon  wnj 
evidenee  la  adndiaihle  to  prove  the  speeial  ana 
peculiar  s«iaa  in  whldi  a  word  is  mMUrstood. 

■Now,  lot  na  take  a  eaae  to  exemplify  [*1«S 
tba  aeeoBd  braneh  of  the  rala,  aa  to  ""■*'■'§ 
oostomary  InddeDti.  Ite  eaae  of  Saaior  t. 
Armitage  will  Ulnstrate  the  second  braneh  ot 
this  rub,  that  of  tba  admlialon  of  parol  a*t- 
deoee,  to  annex  euatomary  Inotdents.  Ia  that 
case  It  wu  held,  that  a  enstom  for  aa  aw^* 
going  tenant  to  provide  work  and  labor,  tUlaga 
and  sowing,  and  all  materials  for  the  aama^  u 
hia  awavgoing  year,  the  landlord  making  hlii  a 
reaaonaUa  compensation,  la  not  exdnded  by  aa 
express  written  agreement  between  the  Uad- 
lord  and  tenant,  whleh  ia  eonaisteat  with  aadi  a 
onatom.  Kow,  here  proof  of  tba  onatom  waa 
conaldered  aa  ueoeaaary  to  apply  the  oontnet 
to  ita  proper  eubject  matter.  Bo  In  the  tw* 
casea  whieh  wo  " '    ' 


which  we  have  mentioned  woold  be  admiaslblei 
because  tha  aueation  would  aot  have  been  the 
meaning  of  the  atipnlatlon  to  take  proper  ear* 
of  the  boat,  In  the  one  case,  and  to  take  the 
ahip  in  the  other,  in  the  general  aenae  of  these 
expresalons;  but  what  was  the  "jy^nW  of 
proper  care,  as  to  that  steamboat,  and  (rf  the 
word  "take,"  as  to  that  ahio,  nader  the  dr- 
eumatancea  which  attended  the  reapeotlva  OMI- 
'  am:  neither  a  ateamboai  la 
ship  In  the  other,  waa  the 
proper  eubject  matter  of  the  aontraet,  bat  eaob 
of  them,  m  eonnectlon,  with  Ita  aeeompanyiag 
drcumstancee;  in  other  words,  that  steamboat, 
imder  the  drcnmatances  under  which  it  was 
hired;  and  that  ship,  under  the  dimuastaneea 
under  which  It  was  taken. 

And  ao  in  tlie  case  before  us,  upon  the  same 
prindple,  the  subject  matter  of  the  eontraet 
was  not  merely  the  ateamboat  Franklin,  but 
the  steamboat  Franklin  under  the  dronm- 
stances  under  which  it  i 

eridence,  then.  In   thia   i       ,      __ . , 

because  without  Ha  aid,  tha  written  eontraet 
could  not  be  applied  to  ita  proper  subject  amt- 
teri  and,  therefore,  it  was  proper  to  prove  the 
drenmatanoee  attending  the  trsasaotioa.  Hav- 
ing thus  atatad  our  opinion  to  be,  that  ovldenee 
ougftt  to  bave  been  received  to  prove  the  faeta 
auted  ia  the  bin  of  azeeptloaa  oa  the  part  o< 
the  defendants,  it  follows  as  a  eonseqaenco  that 
'  '  I  to  the  |ury  the 
~ie  matanee 
_ . ..  t. 
therefore,  that  the  Judgment  la  er- 
and  mnat  be  revetaed  with  coats.  And 
a  venire  faciae  de  novo  Is  awarded  i  wlU  la- 
■truetiona,  that  npon  the  next  trial,  the  ooort 
reodve  parol  evldanc*  to  prove  the  faeta 
stated  In  the  bill  of  axoaptiiaa^  to  have  been 
offered  to  be  proved  by  titt  driendaat,  at  tha 
former  trlali  except  the  faet  of  the  eonuaaal* 
eation  made  to  the  plaintiff,  by  the  dsfeadaat 
or  Us  agent,  before  tAe  tine  of  maldag  the  eoa- 
traet,  that  the  defendant  Inteaded  to  kei^  tha 
steamboat  Franklin  In  nae  nader  tba  eontraet, 
long  as  the  navigation  remalaed  npw, 
no  longer;  and  with  the  further  InstracAloa 
to  ths  eoart,  net  to  glvo  tha  inry  the  tasteoa. 


m.  SUFBUR  COUKT  OF  T 

Uos  attted  In  the  exception  to  bmre  beeo  given 
»t  tbe  former  trial. 

1*4*]  'Mr.  JuBtioe  ThompeoD.  I  lULfe  not 
been  able  to  concur  in  the  opioioD  of  a  m&joritj 
of  tbe  oourt  in  thii  caM.  I  admit  in  the  fullest 
Mteat,  Uie  rule,  that  parol  evidence  la  admisai- 
ble  to  explaio  a  latent  ambiguity,  but  I  can- 
not peroaiTC  qdj  ambiguity  in  the  contract  in 
thia  eaae,  requiring  the  application  of  that  rule. 
The  contract  ia  dated  the  l»th  of  November, 
1811,  and  waa  for  the  hire  of  the  ateamboat 
hankiia,  to  be  placed  on  tbe  route  from  Waih- 
ington  to  Potomac  Creek,  until  the  S^dnej 
eboold  be  placed  on  the  route;  and  to  com' 
menee  on  the  day  after  the  date  of  the  con- 
tract, at  the  rate  of  thirty&Te  doUan  par 
day,  clear  of  all  eipenaea,  other  than  the  wagea 
of  the  captain,  wluch  were  to  be  paid  bj  the 
eorapanr.  Tbe  only  qneation  in  the  caae  is,  aa 
to  the  admiaaibility  of  the  parol  eridenoe  of- 
fered on  the  triaL  I  think  it  waa  properly  re- 
jeotad  by  tbe  court.  Wbaterer  related  to  any 
oonTeraationa,  or  negotiatioiia  on  the  anbjeot, 
prevlona  to  the  couaummatiOD  of  the  contract, 
war*  merged  in  the  final  conduaion  of  the  con- 
tract; according  to  the  well  settled  rule  of  law. 
And  whatever  paaaed  between  the  partiea,  after 
tbe  contract  waa  concluded,  waa  alao  inadmiaai- 
ble;  becanae  it  tended  to  vary  the  contract,  and 
Mihatitute  another  for  that  which  had  been 
concluded  between  them.  The  oontract  waa  for 
the  uae  of  the  Franklin,  without  any  apedfled 
Itanitatkma  aa  to  time.  It  was  to  continue 
nnti)  the  Sydney  waa  placed  on  the  route.  Tbe 
Sydney  waa  owned  by  Mr.  Bradley,  and  waa 
at  the  time  the  contract  waa  entered  into,  at 
Baltimore,  for  the  purpoae  of  being  fitted  with 
her  engine,  and  otner  equipments  neceaaary  to 
mpleta  her.     The  time,  therefore,  for  which 


E  DMinp  Statu. 


in» 


the  route.  And  thia  waa  at  the  election  of  Mr. 
Bradley:  the  boat  waa  hla,  and  the  repaira  or 
eqnipnwnta  were  under  hia  directions,  and 
oould   not  be  haatened  by  the  owners  of  the 


Franklin;  and  they  had  it  not  in  their  poi 
'  0  put  an  end  to  Uie  contract,  but  were  ttoi 
0  keep  their  boat  ready  for  the  uae  of  Ur, 


Bradley  ontil  the  Sydney  was  placed  on  tbe 
roote.  It  i*  not  at  all  probable  from  the  date 
of  the  contract,  about  the  middle  of  November, 
that  either  party  anticipated  the  freezing  of  the 
river  so  early  aa  It  did,  or  some  provision  would 
have  been  lude  in  the  contract  for  auch  event. 
Tbe  loaa  reaulting  from  such  an  unexpected 
and  UaBforttTj  obetruction  by  the  ice,  oug^t  to 
fall  on  the  party  who  ia  chargeable  with  the 
delay  in  placing  the  Bydney  on  the  route — and 
that  waa  Mr.  Bradley.  .The  boat  was  hia;  and 
the  placing  her  on  the  route  waa  at  hia  election, 
and  of  eourae  at  hia  riik. 


Ur.  Joatlce  Catron.  The  contract  given  fai 
aridence  to  auatain  the  action  below  is  free 
from  any  ambiguity  on  fta  facej  and  the  ques- 
tion ia,  can  oral  evidence  be  resorted  to — first, 
tc  raiae  an  ambiguity,  by  showing  the  objecta 
of,  and  circumatances  that  lead  to,  tbe  con- 
tract;  and  second,   to   explain   the   ambiguity 


triiHie  and  inferior  evidence  i 


thereby  to  open  the  contract  to  explanation* 
and  additiona  inconsistent  with  its  face. 

Nor  can  oral  evidence  be  called  in  to  explain 
the  ambiguity  interred  from  the  circumstancea 
and  unexpressed  intentions,  in  reference  to 
which  the  partiea  are  suppoaed  to  bave  con- 
tracted. Their  entire  meaning  ia  taken  to  be  in 
the  writing.    3  Stark.  Evid.  W9,  1000. 

By  thia  means  new  and  independent  stipula- 
tions are  aouzht,  aa  I  apprehend,  to  be  added, 
dehors  the  written  agreement,  varying  Ita  terms 
plainly  expreaaed;  so  that  it  may  be  made  to 
operate  different  ways,  according  to  the  ex- 
planatory evidence.  This  case  well  Illuatratea 
the  effect  of  the  doctrine.  Had  the  ice  not 
closed  the  river,  then  Mr.  Bradley  would  have 
had  no  excuaei  this  ia  matter  of  proof.  Bad 
the  Sydney  not  been  repaired,  then  he  would 
have  had  no  excuse:  thia  is  also  matter  of 
proof.  Had  the  steamboat  company  establiahed 
that  they  ia  previoua  wlntera  took  their  boat, 
the  Franklin,  out  of  the  Potomac,  after  the  ice 
formed  in  this  river,  and  run  her  in  other  wa- 
ten,  not  subject  to  Ice;  and  that  Mr.  Bradley 
prevented  them  from  taking  the  usual  course 
until  the  boat  waa  frozen  up  in  the  river;  then 
all  equity  and  justice  would  have  been  on  the 
aide  of  the  plaintiffs  below.  Hence  the  righta 
of  the  parties  on  another  trial  will  not  depend 
on  the  written  contract;  but  it  will  operate  ac- 
cording to  the  oral  proof,  and  the  conditions 
tbua  inserted  into  it.  It  is  clear,  the  oral  evi- 
dence, and  not  tbe  writing,  must  produce  tbe 
definite  effect. 

I  hold,  nothing  can  be  added  to  a  written 
agreement,  unleaa  there  be  a  clear  aubaequent, 
independent  agreement,  varying  the  former; 
but  not  where  It  is  matter  passing  at  the  same 
time  with  the  written  agreement. 

Truly,  where  the  terms  of  the  written  inatru- 
ment  are  clear,  oral  evidence  is  used  to  point 
the  application  to  this  or  that  subject  matter. 
It  acts  in  aid  of  the  written  ibstrumeut,  to  give 
it  the  intended  application;  not  to  add  to  its 
terms,  by  inserting  new  conditions  and  limita- 
tions in  the  contemplation  of  tbe  partiea,  and 
to  be  inferred  from  extrinsic  circumstances, 
existing  when  the  agreement  waa  made. 

To  control  its  construction  by  oral  proof  of 
the  objects  of  the  contracting  parties,  and  the 
purposes  of  the  contract,  would  lead  to  the 
dangerouB  result  of  conatruing  every  writing 
uot  by  its  face,  not  by  the  langua^  employed, 
but  by  matters  extrinsic,  variant  in  each  case, 
as  human  testimony  should  make  it:  the  con- 
struction, of  neceasity,  to  be  determined  by 
the  jury,  and  not  by  the  court,  whose  usual 
province  it  is  to  construe  written  agreementa. 

Tbe  controlling  extrinsic  circumatance  in- 
voked aa  an  element  to  construe  the  contract 
before  the  court,  is,  that  the  boat  Franklin  was 
hired  to  carry  the  mail;  and  that  so  aoon  aa  the 
ice  prevented  her  from  running,  it  muat  be  in- 
ferred tbe  object  of  Mr.  Bradley  (at  the  date  of 
the  contract]  waa,  to  aurrender  tbe  boat,  and 
carry  the  mail  *in  atagea.  Aa  to  thia,  (*10S 
the  agreement  ia  wholly  ailent,  and  the  oral 
proof  may  contradict  the  assumption;  if  so,  no 
ambiguity  will  be  raised  by  the  proof,  aa  * 
foundation  for  further  explanation.  Suppose 
it  to  be  proved  that  the  Intention  of  tbe  pfaia- 
tiff  in  error  waa  to  carry  passengers,  and  to 
have  tbe  entire  transportation  on  the  Fotomao, 
P«t«ra  IS. 


The  Bakk  or  thk  United  Statm  t.  L^  kt  Al 


ti  til*  ttpeafng  uid  cIom  of  the  Mfuon  of  Con- 
ptaa:  and  that  he  wu  willing  to  paj  the  price 
per  dar  'or  t^l>c  FnuiUin,  for  the  uke  of  i" 


Or  enppoM  ft  ba  proved  that  ib.  Bradlei 
(at  the  date  of  the  agreement)  taken  hia  horaei 
off  of  the  atage  line,  and  had  no  reliance  to  car- 
ry the  m^  but  this  boat,  and  that  he  devigsed 
to  keep  her  luitll  he  mpplied  her  plaee,  even 
abonld  the  tivar  eloae  for  a  time.  &  thetc 
erenta  the  written  oontiact  would  be  ooaetrued 
to  tnean,  aa  the  oral  evidence  proTed  Mr.  Brad- 
lej  Intended  when  he  made  it.  Be  had  the 
power  to  retain  the  Franklin  aa  long  aa  he 
ehoee  to  keep  the  Sjdnaj  out  ef  the  rirer — 
throughout  the  whole  ipring  and 


If  Mr.  Bradley  bad  the  power  to  eleot  accord- 
ing to  a  reierfed  intention,  and  put  an  end  to 
the  agreement,  ao  had  the  other  aide,  on  a  aim- 
ilar  rcBcrration  not  expressed,  but  to  be  infer- 
red from  eirenmetancee  eziating  at  the  tiui?, 
and  in  reference  to  which  the  jMrtiea  are  aup- 
poeed  to  have  contracted. 

I  think  no  oral  proof  conld  be  let  In  to  raiee 
an  ambiguity,  nor  to  explain  it  when  railed; 
and  that  in  this  caae,  as  m  all  others,  the  par- 
tie*  must  abide  by  their  agreement,  fairly 
made,  and    plainly  expressed. 

Ur.  Justice  Story.    1  had  not  intended  to  ex- 

rsa  any  dissent  from  the  opinion  of  the  court 
this  case,  but  aa  my  silence  might  now,  un- 
der the  drcumstanceB,  lead  to  the  conclusion 
that  I  concurred  in  that  t^inioo,  I  wish  to 
atate  that  I  codcut  in  the  opmions  dellvared  by 
■y  brothers,  Catron  and  Thompson,  and  for  the 
reasons  given  by  them. 

This  cause  came  on  to  be  heard  on  the  tran- 
Bcript  of  the  record  from  the  (Sronit  Court  of 
the  United  States  for  the  DUtriet  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  waa  argned  by  counsel;  on  consideration 
whereof,  it  is  ordered  and  adjudged  by  thia 
eovrt,  that  the  judgment  of  the  laid  Circuit 
Oonrt  in  this  cause  be,  and  the  same  is  hereby 
reversed  with  coats;  and  that  this  cause  be, 
and  the  same  1*  hereby  remanded  to  the  said 
CSicnit  Court,  with  directions  to  award  a 
Tanire  f  aelaa  da  novok 


SUZABETH  LEB,  Edmund  J.  Las,  and  Rich- 
aid  Bmith,  AppelloM. 


ao  on  remoral— snbaequent  ereditors— fraud, 
VirgiBia  statute  for  suppression  of. 


■ffect  or  Impair 


__«  Iswi  of  TlrglDla.  to  pro. 

icn  sat  tttlt  thrrrto.  snlnit  tbe  snljeeqcRit  credit- 
ors, or  purcbiMm  from  B.  B.  I.w  i  anfl  that  tbe  re- 
moTRl  of  R,  B,  I.,  and  his  wife  Into  tbe  District  of 
CalnrablR.  with  the  propertr  f<inTey»C  ti  "  " 
•M  [or  the  DM  or  Mrs.X..  aid  n-'  "  - 
lb«  vnlMItT  of  the  trri  of  tmit. 

A  llbpral  ccnitmctlon  ibonid  be  g\Ttn  to  tbe 
i-lnnae  of  tbe  Vlrglnls  statute  for  tbe  ■anprmloii 
of  trend.  This  Is  the  well  »tabMibM1  rule  In  tlie 
conntmcllDU  of  tbe  itstnta  of  Klltabetb.  vbich  tbe 
flrst  section  of  tbe  Vlrslnls  statute  sntiitaDtlally 


bold!  his  peace  when  he  ought  to  bi 

not  be  beard  new  tbat  he  ibonld     _     .._ 

deemed.  In  (qnltj,  a  part;  to  the  fniDd. 

ON   appeal    from    the   Circuit    Ooort   «f   the 
United  States  for  tbe  County  of  Washing- 
ton. In  the  District  of  Oolnmbia. 

The  appellant  filed  a  bill  in  the  Circuit  Court, 
stating,  that  in  ISIT  Richard  Bland  Lee  repre- 
sented himself  to  be  the  owner  of  certain  after 
mentioned  property,  then  in  his  possession; 
that  he  applied  to  the  bank  for  a  loan  of  ft,- 
000,  and  oflcred  to  convey  the  said  property  In 
trust,  to  secure  the  repayment  of  satd  sum  of 
money;  that  the  loan  waa  made,  and  a  deed  of 
tmst  executed  and  delivered  on  the  Uth  June, 
1817,  to  Richard  Smith,  aa  trustee;  that  the 
said  Lee  died  in  1S2T,  InteetaU  and  Insolvent, 
leaving  said  debt  unpaid;  that  no  admlnlatrK- 
tlon  waa  taken  on  hia  estate;  that  Ua  widow, 
Bliiabetfa  Lee,  the  defendant,  haa  taken  poesea- 
iion  of  said   property,  and  withhold!  »  from 


ISOS,  to  tmatees,  for  her  u 

The  blU  charges  that  the  aald  deed  of  the 
Mh  January,  IBOfl,  If  ever  made,  was  a  volun- 
tary and  fraudulent  deed;  and  therefore  void 
against  the  complainants,  who  are  bona  Adi 
purchasers,    for    a    'valuable  eonsider-    (*10S 


Hon. — Converaneca  between  bosbaod  and  wite 
•pbeld  In  eqoltr. 

Contneti  between  husband  and  wife,  after  msr- 
flace,  are  s  mere  nnllltr  br  common  law,  tar  there 
to  eoasMered  to  be  a  posmve  Incspselty  In  each  to 
«Datract  with  tbe  other.  Bat  courts  ofegultr  will. 
■Mer    partlenlsr    dreimstaneea.   giva    Inll    effect 


L,  cb.  2.  sec.  S,  aot« 

St  eka. 

ite,  sbocld,  boDS 

_  contract  wltb  b«r  baiband,  to 

make  hltn  a  certain  allawance  ont  of  the  Income  or 
snch  separata  estate  tor  s  reisonable  cossldeiatlon. 


BuFuua  OouR  OF  thb  UiinB  Btab 


•Hon  wltboot  doHm;  tbat  the  0Diu!dBr»tiou 
KiprMiri  In  tho  M^d  deed  un  falM,  or.  If  tru«, 
iBmifBdent  to  ^ve  ft  stdidltr;  thMt  ftt  the  d^te 
of  the  add  deed,  Rkhud  Bbnd  Lee  wm  Urge- 
Ir  indebted,  and  ineompetent  »t  Uw  ta  make 
tlw  eune;  thkt  if  the  aaid  deed  faftd  STery  legal 
nqnlslte,  K  wu  ezeented  in  Viimnia,  and 
Derer  wu  recorded  In  Waeltlngton  Conntj',  in 
the  Dirtilct  of  Cohunbia,  to  which  [tlaoe  the 
Mtd  Lee  and  hie  wife  removed,  bringing  with 
them  the  said  propertj,  or  waa  other  notice 
■iTen  to  the  public  then  of  ita  existence;  that 
K.  J.  Lee,  the  eurviving  traetee,  in  the  deed  of 
the  Mh  januarf,  1809,  and  Urs.  Lee,  herself, 
knew  that  the  complainant  bad  loaned  the 
98,000  to  Elchard  Bland  Lee,  upon  bia  repre- 
■entatioDB  that  he  waa  the  owner  of  the  said 
propertT,  and  that  Richard  Bland  Lee  had  eon- 
Tejed  tilt  same  to  Richard  Bmith,  to  aecure  the 
paymeDt  of  the  said  sum  of  moneji  and  never 
eommnnicmted  to  the  complainants,  or  to  Smith, 
until  Mveral  yeara  after  the  death  of  Richard 
Bland  Lee,  the  existence  of  the  deed  of  the 
Mh  January,  1809. 

The  bill  prajed  that  the  deed  of  the  &th 
Jaouary  may  be  produced,  the  execution  there- 
of and  the  recitals  therein  fully  proved  i  and 
that  it  may  be  declared  fraudulent  and  void 
againat  the  complainants. 

Elisabeth  Lee,  in  her  answer,  admits  the 
loan,  and  the  execution  of  the  de«d  to  Richard 
Smith,  but  avera  she  was  ignorant  of  its  execu- 
tion tntn  long  after  It  had  been  delivered,  and 
never  eoniented  thereto;  she  denies  any  koowl- 
•dge  of  the  repreaentatlons  made  by  Richard 
Bland  Lee,  respecting  the  ownership  of  aaid 


with  her  husband  to  relinquish  her  right  of 
dower  In  oartala  land*  in  Spotsylvania  Qinnty, 


Virginia,  in  which  her  husbud  hdd  flv*- 
el^ts  of  sight  thousand  acres;  and  aJao  to 
convey  her  right  in  certain  Fairfax  land,  oral* 
taining  two  thousand  one  hundred  aerea,  hot 
separate  property,  to  trustees,  to  aecure  a  debt 
of  tl0,034.26,  due  from  her  husband  to  Jndgu 
Washington;  In  consideration  of  whieh,  and  of 
htrr  execution  of  the  conveyances  and  relinqnlsh- 
raent  of  her  dower,  her  husband  agreed  to  ooa- 
vey  to  E.  J.  Lee,  William  HaSlt,  and  B.  Cob- 
man,  certain  slaves,  etc.,  of  which  those  men- 
tioned in  the  bill  of  complaint  are  part,  for 
her  use ;  that  it  was  asreed  that  her  said  Inu* 
band  should  be  autboHxed  to  sell  any  part  of 
the  aaid  property,  with  eonsent  of  a  majoritj 
of  tbe  said  trusteee,  provided  he  should  con- 
vey to  the  said  trusteoa  other  property,  to  the 
full  value  of  that  sold.  She  avers  that  in  exe- 
cution of  this  agreement,  and  In  consideration 
of  tbe  deed  of  the  slaves,  etc.,  of  the  9th  Jan- 
uary, 1606,  she  executed  the  deed  of  the  Spot- 
sylvania land,  and  relinquished  her  dower  there- 
in; that  on  the  0th  January,  1800,  she  conveyed 
the  land  in  Fairfax,  to  secnie  Judge  Wuhing- 
ton's  debt;  and  on  the  same  day  'her  [*!•• 
husband,  in  fulflllmeot  of  his  part  of  the  agreo- 
ment,  made  and  executed  the  deed  of  the  Bth 
January,  1809,  to  E.  J.  Lee,  UafBt,  and  Colo- 
man,  of  the  slaves,  eto.,  which  deed  waa  fully 
proved  and  recorded  in  Fairfax  County  Court, 
within  eight  months  from  its  date;  in  whidi 
said  county,  she  still  continued  for  some  time 
to  reside  with  ber  husband,  and  where  sba 
continued  to  hold  the  said  property.  The 
deeds  are  exhibited  with  the  answer. 

She  declares  the  agreement  to  have  been  bona 
fide,  and  without  fraud,  and  claims  to  bo  the 
owner  of  said  property.  She  admits  ber  hna 
band  sold  part  of  the  property,  with  the  eon- 
sent  of  ber  trustees,  and  other  part  under  the 
pressure  of  great  distress,  without  their  eon- 
sent,  after  they  removed  to  Washington;  that 
her  husband  died  In  1827;  that  they  lived  to- 
gether until  bis  death;  and  that  her  poasaa* 


p.  WeleU,  44  Barb.  STl ;  Woodworth  v 


HcCartnej  v.  

Sweet,  44  Barb.  268. 

So  eooltj  will  enloree  s_  ^., 

tweea  them  tor  traneter  ot  proper^,  la  a 
caaa.    Uvlacaton  v.  Uvlncrton,  S  Johns.  ( 


E"3S 
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■nd  bmiMhcild  furniture,  could  not  b«  sepanted 
bom  hU,  Mid  WH  coniiitftnt  with  the  deed. 

The  esM  Ii  atmtui  more  «t  lug*  in  the  opin- 
itn  ot  the  court. 

Ite  Ciicnit  Court  decreed  that  the  bill  ihonld 
be  dismiaeed,  and  the  eomplaiwuita  proMouted 
tUe  WPmL 

War  tbe  appellut.  Mi.  Coxe  ud  Mr.  SngMmt 


L  That  Um  dMd  of  «th  Jannmrj,  18M,  waa, 
tern  the  bepnning,  fraudulent  and  void. 

1.  BeeauM  on  the  face  of  aaM  deed  no  Talid 
■oniideratiom  appear*;  but  the  same  U  Tolnn- 
tarj  1»  a  penoa  largelj  indebted,  in  favor  of 
Ua  wile  and  children. 

£.  Becftiue  no  ancb  aneement,  aa  la  aet  forth 
In  defendant  Elizabeth  Lee'e  aniwer,  la  protred; 
although  pat  in  iMue  hj  the  pleadings,  and 
■trict  proof  U  required  by  the  complainant*. 

3.  BecBuae  ft  admitted  that  the  property  re- 
cited in  eaid  deed  to  haTe  been  oonveyed  to 
Tnrner  and  other*,  waa  merely  conTeyed,  by 
way  of  mortgage,  to  lecure  a  deht  due  to  Judge 
Waahington;   wUch  debt  haa  been  paid  from 


g^l 


haa  bean  exonerated  from  ntld  inenm- 


4.  Becauae  no  meh  deed  aa  1*  recited  in  the 
daed  of  9th  January,  1809,  a*  having  been  then 
B«Bd«  to   Lndwell  Lea,  appear*  evw  to  have 


daed  of  leth  July,  1809,  from 
B.  B.  Lae  and  EUzaheth  hi*  wife,  to  Lndwell 
Lee,  doe*  not  eorreepond  with  the  deaeription 
tn  the  redtal  of  the  deed  of  9th  January,  ISOS. 

n.  BMauae  the  continued  poaaeasion,  use,  and 
enjoyment  by  (aid  R.  B.  Lee,  of  the  said  prop- 
erty, purported  to  be  conveyed  by  the  deed  of 
9th  January,  180V,  waa  evidence  of  a  continued 
ownerahip;  and  avoid*  taid  deed  aa  againat 
nbaeqvent  bona  flde  purehaaera  and  creditora, 
without  notice. 

m.  That  laid  deed,  ao  executed  in  Virginia, 
will  not  validate  the  poaeeseion,  lue,  and  enjoy- 
ment of  laid  property  in  the  city  of  Wathing- 

IV.  Becauae  the  whole  caae  ezhihita  a  caae 
cf  groaa  and  palpable  fraud,  which  ought  not 
to  atand  in  a  court  of  equity. 
IIC'1  'For  the  appellee*,  Mr.  Maibuiy  and 
Ur.  Coohe  insiated  that  the  deed  of  January 
Mh,  1800,  Is  valid  againat  the  complainants. 
ThMt,  conaidered  aa  a  voluntary  settlement.  It 
ii  gMd  against  the  eomplainant*,  they  being 
— bifqnent  creditor*. 

nmt  the  said  deed  waa  made  for  good  and 
vnlnable  consideration*  between  the  parties. 

That  there  ii  no  evidence  to  charge  Hr*.  Lee 
•r  her  trustee  with  any  fraudulent  practice  on 
the  eomplainanta,  in  the  eoncealment  of  Ueir 
title  to  the  pToperty  at  at^  time. 

n«t  the  po**caaU>n  of  Richard  Bland  Lee, 
ftft«r  hia  removal  to  the  Diatrtet  of  Columbia, 
«u  eonaiatent  with  the  deed,  and  the  neceaaair 
Msseqnence  of  hi*  relatioB  to  lira.  Lee. 

That  it  waa  not  neceaaary  to  record  the  dead 
fa  the  Diatrict  of  Coinmbii^  on  the  removal  of 
tba  pwtiea  and  of  the  property  t«  Waahingtoo 

That  the  power  reserved  to  Mr.  Lee  to  dis- 
■M*  of  the  property  with  the  consent  of  the 
l*Ii.  ed. 


power  ia  reserved. 

That  the  sale  by  Richard  Bland  Lee  of  por- 
tion* of  the  said  tmat  property,  without  the 
aasent  of  the  trustees,  cannot  affect  the  title 
of  Mrs.  Lee  to  that  part  whieh  he  did  not  aelL 


sought  to  be  set  a*ide:  tbi*  being 
denied  by  the  answer*,  it  i*  incumbent  that 
fraud  in  fact  ahould  be  proved  by  the  complain- 
Ittalat,  is  esUbliahed  by 
adinga  and  exhibit*  fur- 
nish' almost  the  entire  endence,  it  becomes 
material  to  set  them  out  to  a  considerable  ex- 
tent. And  in  extracting  the  facta,  from  which 
it  ia  supposed  we  are  authoriied  to  infer  fraud, 
it  must  M  done  with  reference  to  the  bearing 
of  the  local  and  peculiar  lawa  of  Virginia  on 
the  transaction. 

It  ^peata  that  In  1817,  Richard  Bland  Le^ 
tha  hnsDand  of  Bli^beth  Lee,  the  respondent 
borrowed  from  the  Bank  of  the  Unitecl  Btates, 
at  their  ofBce  of  discount  at  WaahingtoB, 
16,000  oa  his  note  at  sixty  day*  (renewable  at 
the  pleasure  of  the  bank),  and  indorsed  by  Ed. 
J.  Lee  and  Walter  Jones:  and  further  to  secure 
the  repayment  of  the  money,  executed  a  deed 
of  trust  for  eleven  slaves,  and  sundry  house- 
hold goods,  valued  at  17,200,  to  Richard  Smith, 
the  cashier  of  office  of  discount,  with  powet 
to  the  trustee  to  *ell  in  default  of  payment, 
after  giving  thirty  day*'  notice.  The  deed  also 
pledged  aome  outstanding  claima,  not  necessary 
to  be  noticed,  aa  they  proved  to  be  of  no  mate- 
rial value.  The  debt  not  having  been  paid, 
after  long  Indulgence,  suit  was  brought,  and  a 
recovery  liad  against  Richard  Bland  Lee,  and 
Walter  Jonea,  one  of   the   indorsera;   but   no 


pany  of  the  bank  filed  their  bill  against  Ed- 
mund J.  Lee,  Elisabeth  Lee,  and  Richard 
Smith,  the  'trustee ;  alleging  that  1*111 
Richard  Bland  Lee  died  in  1B27  intesUte;  that 
no  one  had  administered  on  his  estate,  and 
that  Elizabeth  Lee  bad  converted  the  slaves  and 
household  goods  to  her  own  use  after  the  death 
of  her  husband;  that  *he  was  executrix  in  her 
own  wrong,  and  bound  to  pay  the  debt;  hut 
refused  to  do  so,  aaserttng  the  property  pledged 
to  pay  the  bank  debt  by  her  late  husband  had 
been  conveyed  by  him  as  early  aa  1809  to  Ed. 
J.  Lee,  William  Maffit,  and  Richard  Coleman, 
in  trust  for  the  sole  and  separate  use  of  the 
said  Elicabethi  that  she  had  exhibited  the  deed 
to  the  oomplauanta,  but  which  they  aver  waa 
voluntary,  fraudulent,  and  void,  aa  against 
them,  because  they  were  purchaser*  for  a  valu- 
able oonaiderathm,  without  notice  of  aneh  deedi 
aa  alao  ereditora  of  Richard  Bland  Lee,  the 
grantor.    That  the  oonsideration*  set  forth  In 


deed  for  the  beneSt  of  bla  wife  ■ 


id  faniiy. 


SuFuuK  Coon  or  thb  Unmo  S 


.  That  if  the  itei  wu  duly  eiecut«d,  uid  ap- 
•n  legal  and  adequate  coiuideratiaiia  when 
made,  yet  the  lame  was  executed  in  tlie  Com- 


propert;  embraced  in  it;  but  had  suffered  Rich- 
ard Bland  Lee,  the  grantor,  at  all  timea,  and 
without  interruption,  from  the  date  of  the 
deed  to  the  time  of  hia  death,  to  retain  po*' 
•esBion  of  the  property',  and  to  uae,  enjoj,  and 
dispose  of  the  same,  and  bold  himself  out  to 
the  world  as  the  true  and  absolute  owner;  and 
eapecially  that  the  trustees  had  permitted  tbe 

fantor  to  bring  the  staves  and  furniture  from 
iiginia  to  the  District  of  Columbia  and  Conn- 
tr  of  Washington,  about  the  year  IBI4,  and 
,  there  to  continue  his  use  and  enjoyment  of  tbe 
lame,  as  if  he  were  the  absolute,  entira,  and 
uiiqualified  owner  thereof. 

That   the   deed    was   nerer   recorded 
County  of  Washington,  nar  notice  given  to  the 

fiublic  or  the  complainants  of  ita  existence  dur- 
ng  the  lifetime  of  Richard  Bland  Lee,  nor  for 
some  years  after  his  death,  but  he  was  permit- 
ted fo  obtain  credit  and  contract  debts  upon 
the  faith  of  his  being  the  sole  and  absolute 
owner  of  the  slaves  and  goods  described  in  the 
dppdj  and  permitted  to  sell  and  dispose  of 
|MTti  of  the  same  witliout  any  assertion  of 
right  or  title  on  the  part  of  the  trustees  or  said 
Elizabeth;  and  that  Ed.  J.  Lee,  tbe  only  sur- 
viving trustee,  and  the  said  Elizabeth,  knew 
that  the  complainants  had  made  the  loan  of  the 
3fl,000  to  Richard  Bland  Lee,  in  tbe  full  faith 
that  he  was  tbe  real  and  unqualified  owner  oi 
the  property;  and  knew  he  had  made  and  exe- 
cuted the  deed  of  trust  to  Richard  Smith,  to  se- 
izure the  repayment  of  the  money;  yet  they  did 
not  communicate  to  the  complainants  the  ex 
istence  of  the  deed  made  for  the  beueflt  of  thi 
Maid  Elizabeth,  during  the  lifetime  of  Richard 
Bland  Lee,  nor  until  several  years  after  bis 
death;  nor  did  said  Ed.  J.  Lee,  or  Elizabeth, 
intimate  in  any  manner,  or  give  the  complain- 
ants, or  their  trustee,  reason  to  suspect  that 
there  was  any  defect  in  the  title  derived  under 
the  deed  to  Richard  Smith,  nor  that  Bd.  J. 
lia*]  *L«e,  or  Elizabeth,  had  anf  Utl«  or 
claim,  or  pretended  to  have,  to  the  slavea  and 
furniture. 

The  foreniing  allegations  present  two  as- 
pects, 1st.  That  the  deed  of  1800  was  fraudu- 
lent and  void  in  ita  inception,  and,  2d.  That  if 
valid  in  Virginia,  it  not  having  beau  recorded 
in  the  County  of  Washington  (formerly  a  part 
of  Maryland),  and  the  continued  possession  of 
the  property  covered  by  it  tkaviog  remained 
with  the  grantor,  both  in  Virginia  and  here,  up 
to  the  time  of  his  death,  was  such  a  fraud  up- 
on creditore  of,  and  purcbaaen  from,  Richard 
Bland  Lee,  as  to  destroj  the  effect  of  the  con- 
veyance t 

The  deed  of  1809,  amongst  other  things,  set* 
forth  that  Richard  Bland  Lee  owed  Judge 
Washington  tl0,034.28;  and,  as  a  part  of  the 
consideration,  Mrs.  Lee  had  joined  her  husband 
In  a  mortgage  to  trustees  for  Judge  Wash- 
ington's uae,  pledging  her  separate  estate  to  ae- 
cnre  the  debt.  These  speoiflc  facU  the  bill 
does  not  set  forth;  but,  by  way  of  Interroga- 
tory, aslcs  the  defendants  to  answer,  whether 
^he^debt  mentioned  in  said  deed  as  tMing  due 
r  been  ftJi;  by 


<ta  Jadgft  Washington  bad  t 


whom,  and  ftom  what  fnadi,  and  the  n^oad- 

ants  are  required  to  produea  the  deed. 

It  also  appean  that  the  oonplainanta  eom- 
menced  an  Mtion  of  replevin  aj^Inat  Mi*.  Lea 
for  the  slaves  and  household  goods,  and  which 
was,  by  an  agreement  of  tbe  jArtiea,  auspanded 
until  the  termination  of  this  suit. 

Ed.  J.  Lee  answers  that  the  deed  of  1800 
was  executed  by  Richard  Bland  Lee  to  hlmaeU 
and  others  as  trustees  for  Elizabeth  Lea,  the 
wife  of  said  Richard  Bland  Lee;  that  it  aet* 
forth  the  true  consideration  for  the  aame;  thsk 
the  respondent  is  tbe  only  surviving  truateaj 
that  he  never  did  give  notice  to  the  complain- 
ants of  the  existence  of  the  deed;  but  that  he 
did  not  know,  until  shortly  before  Richard 
Blaud  Lee's  death,  that  ha  had  made  the  deed 
of  trust  to  Richard  Smith;  and  which  never  re- 
ceived respondent's  assent.  That  he  eannot 
state,  from  general  recollectlor  how  the  debt 
due  to  Judge  Washington  was  paid;  but  it  la 
his  impression  it  was  paid  eitlfer  by  stock  In 
the  Bank  of  Alexandria,  which  belonged  to 
Elizabeth  Lee,  and  was  held  in  trust  for  her 
by  her  brother  Zacheus  Collins,  deceased;  or 
by  a  sale  of  part  of  the  farm  called  Langlej. 

Elizabeth  Lee  answers  tliat  the  loan  of  9^- 
000  was  made  by  tbe  bank  as  charged,  but 
that  she  was  ignorant  of  the  execution  of  the 
deed  of  trust  to  Richard  Smith,  to  secure  the 
repayment  of  the  money  until  long  after  the 
d(«d  had  been  delivered  and  the  loan  made; 
denies  she  ever  assented  thereto,  or  waived  her 
rights  to  the  slavea,  or  any  part  of  the  propertT 
purporting  to  have  Iieen  conveyed  by  the  deed. 
Admita  the  recovery  of  tbe  judgment  as  al- 
leged; and  that  Richard  Bland  Lee  died  in  1827, 
intestate  and  insolvent,  and  that  no  one  haa 
administered  on  hie  estate. 

And,  further  answering,  says  that  on  the  Mb 
day  of  January,  in  the  year  1S09,  the  said 
Richard  B.  I.ee  and  this  respondent,  then  dw^- 
ing,  and  having  for  a  long  time  before  dwelt  in 
the  County  of  Fairfax  in  the  State  of  Virginia, 
and  the  slavea  and  other  personal  'prop-  [*1  IS 
crty  hereinafter  mentioned  then  being  in  the 
said  county,  she  agreed  with  the  said  Richard 
to  relinquish  her  risht  of  dower  In  a  certain 
tract  of  land  in  the  County  of  Spotsylvania,  in 
the  Commonwealth  of  Virginia,  on  the  Rappa- 


which  the  said  Ricliard  Bland  Lea  « 

in  fee-simple,  and  to  join  the  aaid  Richard  in 

a  conveyance  thereof  to  Ludwell  Lee. 

She  also  on  the  same  day  agreed  to  join  her 
aaid  husband  In  the  execution  of  a  deed  of 
trust  to  Henry  Smith  Turner,  Thomaa  Black- 
bum,  and  Bushrod  Washington,  Jun.,  conrej- 
ing  to  them  two  tracts  of  land  in  the  aaid 
County  of  Fairfax,  one  sitnated  on  the  River 
Potomac,  near  tbe  Little  Falls  thereof,  contain- 
ing sixteen  hundred  acres,  more  or  leas,  thh 
other  being  the  estate  on  which  the  said  Rich- 
ard and  this  respondent  then  resided,  eontain- 


this  respondent;  which  last -mentioned  convey- 
ance was  to  be  made  to  the  said  Turner  and 
othera  in  trust  to  secure  the  payment  of  the 
sum  of  ten  thousand  and  thirty-four  dollara  and 
twenty-eight  cents,  due  from  the  said  Richard 
to  the  UoQomble  Bushrod  Washington.     And 
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ia  conaldermtion  of  the  exeeutton  of  tb«  aaid 
coBTefuiee  by  this  raapondent,  uid  of  her 
UiuwbT  nlinqnUiiDg  her  dower  In  the  aaid 
Bp<A87lTKDim  Wds,  sod  her  ri|^t  to  the  s&id 
tawib  In  Fftirfaz,  the  «>id  Rtchard:,  on  bis  part, 
ureed  to  conTsy  to  Edmtuid  J.  Lee,  William 
lufflt.  Mid  Slcfaard  Coleman,  all  the  homehold 
•ad  kitchen  fnniitnie,  emrpeting,  beds,  lied- 
•teada,  bed  farnitnre,  p1st«,  ehinaware,  glaaa, 
tablM,  chaira,  tabla  limn,  carpeta,  aideboarda, 
bnreana,  wardrobea,  and  all  Idnda  of  fOniitnn), 
then  In  their  laid  dwelUng-houM  and  Utehenj 
eatimated  to  be  worth  liztMn  hundred  dollar* ; 
and  the  following  slave*,  that  ia  to  say,  John 
and  his  wife  Alice,  and  their  children  Patty, 
Betty,  Henry,  Charlea,  Johnny,  Harnret,  Milly, 
and  Frantc;  Ladwell,  and  his  wife  Nancy,  and 
their  children  Caroline,  Harriet,  Frederick,  Lud- 
well,  and  Barban;  Henn;  and  her  child  Elea- 
nor; Badiel  aod  her  child  Rachel;  two  sisters, 
KHty  and  Letty,  and  their  brothen,  Alexander 
and  Alfred;  Qe<H^  {a  blacksmith),  Harry  (a 
carpenter),  Harry  (a  wagoner),  Tom  (a  car- 
ter), Thornton  (a  cook),  Samael  (a  smith),  and 


and  the  lUrriTors  and  lurrivor  of  them,  and  the 
«xacntors  and  administrators  of  such  turvlror, 
in  truBt,  far  the  use  of  this  respondent  during 
ker  life,  and  after  her  death  to  pass  to  her 
bein-at-law,  provided  she  died  intestate,  or  to 
aach  petsona  aa  she  mlebt  bequeath  the  same  tc 
by  her  laat  will  and  teatamant,  so  as  sh( 
anoald  make  the  tame  paas  fally  and  oom' 
pletcly,  and  without  limitation  or  oonditlon,  to 
W  haira  or  legatees.    It  was  further  agreed  by 


g  hia  life,  ta  sell  or  otherwise  dispose  of 

aay  part  of  tba  said  alares  and  fnmltnre,  with 
tha  flonMBt  of  a  majority  of  the  said  tnisteea, 
or  of  tlie  anrrlTora  or  aurriTor  of  them,  or  of 
the  exaentora  or  adminlstratora  of  the  last 
114*]  'anrriTor,  provided  the  a^d  Blchsrd 
ahonld  cmtey  to  the  aald  trustees,  or  to  the 
anrrivora  or  aurrlTor,  or  the  executors  or  ad- 
miaistrators  of  the  laat  aurrivor,  other  prop- 
arty,  real  or  personal,  to  the  full  value  of  the 
said  furniture  or  slaves  so  sold  or  disposed  of. 
And  It  was  further  agreed  that  if  the  said 
Richard  ahonld  fully  pay  the  said  debt  to  the 
Honorable  Bushrod  Waahiugton,  without  sell- 
ing aiiT  part  of  the  landa  to  m  oonveyed  to  the 
MM  Haary  8.  Turner,  and  others,  in  trust,  as 
aforesaid,  and  then  beU  fat  trust  for  the  said 
KHsnbtth.  than  that  the  eonveyanoe  to  ba  nude 
■a  aforesaid,  to  the  said  B.  J.  Lee,  William 
Hafflt,  and  Sichard  Coleman,  ahonld  become 
null  and  void  as  to  the  slavea  Ladwell,  Thorn- 
toti,  Hanry,   Butlar,  Tom,  Samuel,  Jaek,  ^^A 


And  tha  said  SUaabeth  avara  that  in  axeeu- 
UoB  of  tha  a^d  agreenMut,  and  In  eonsidera- 
tion  of  tha  eonveyanoe  of  the  terms  thereof  to 
be  made  to  the  said  B.  J.  Lea,  William  HafBt, 
and  Blehard  Coleman,  for  her  use,  In  manner 
and  on  the  tema  aforesaid,  ahe  did,  on  tha  14th 
day  of  July,  ISOB,  In  due  form  of  law,  with 
the  Mid  B.  B.  Lt^  exaoute  and  delivar  to  the 
aaid  Lndwetl  a  oonveyaBsa  in  fee  of  the  Hid 
laada  In  Spolaylvaala,  thereby  lellnouiahing 
har  claim  of  dower  therein.  And  d^,  with 
tha  Mid  Bidianl.  In  dns  f  om  of  kw,  on  the 
1«  lb  •«. 


'  Mh  da^  of  January,  1800,  execute  and  deliver  to 
the  said  Henry  S.  Turner,  Thomas  BUckbnn, 
and  Bushrod  Washington,  Jun.,  a  deed  for  the 
said  lands,  in  Fairfax  County,  whereby  she  con- 
veyed her  right  to  the  said  lands  last  men- 
tioned, to  the  said  Turner  and  others,  in  tmst, 
to  secure  the  payment  of  the  said  debt,  due 
from  the  said  Rldiard  B.  Lee  to  the  Honorable 
Bushrod  Washington,  to  the  manner  provided 
bj  the  aald  agreement.  And  that  the 
said  Biohard  did  on  the  same  day,  in  execution 
of  tba  aaid  agreement  on  his  part,  execute  and 
deliver  to  the  said  E.  J.  Lee,  William  Uaffit, 
and  Richard  Coleman,  a  conveyance,  whereby 
he  transferred  and  conveyed  to  them  the  said 
slavea  and  furniture  before  mentioned,  to  be 
held  in  trust  for  this  respondent,  in  the  manner 
and  on  the  terms  before  stated,  which  said 
deed  was  duly  proved  and  reoorded,  within 
eight  months  from  the  date  thereof,  in  the 
County  Court  of  the  County  of  Fairfax,  in 
which  the  said  Richard  and  this  respondent 
continued  still  to  reside,  and  in  which  the  said 
slaves  and  furniture  still  remained.  And  this 
defendant  herewith  exhibits  the  said  three 
deeds  severally,  marked  Exhibits  No,  1,  No.  8, 
and  No.  3.  This  respottdeut  avera  that  the 
said  agreement  before  mentioned  was  made  be- 
tween the  said  Richard  and  her,  and  the  said 
deeds  executed  in  pursuance  thereof,  fairly  and 
bona  flde,  without  any  Intention  to  defeat,  de. 
fraud,  hinder,  or  delay  any  creditor  of  the  said 
Richard.    She  is  advised  and  insists  that  they 


under  the  same,  she  is  a  bona  Sde  purchaser 
of  the  said  slaves  and  furniture,  according  to 
the  terms  of  the  said  deed  to  E.  J.  Lee  and 
otherB;  and  that  the  said  deed  fully  protacts 
her  in  the  right  to  said  property  conveyed, 
according  to  the  terms  thereof,  aninst  all 
creditors  of  the  aaid  Richard,  and  all  purchaa- 
era  'subsequently  to  the  date  there-  ['ll* 
of.  And  this  respondent  has  before  herewith 
exhibited,  as  part  of  her  anawer  to  the  said 
deed,  with  the  certiDcate  of  proof  and  record 
thereof,  by  the  olerk  of  the  County  Court  of 
Fairfax  County,  marked  Exhibit  No.  3. 

This  respondent  admits  that  no  sale  of  the 
Fairfax  lands  was  made  under  the  said  deed  to 
Henry  8.  Turner  and  others;  she,  therefore, 
makes  no  claim  to  the  slaves,  Ladwell,  Thorn- 
ton, Henry,  Butler,  Tom,  Samuel,  Jack,  and 
Eleanor;  that  none  of  the  said  laat  mentioned 
alavaa  are  in  her  possession  or  subject  to  her 
control,  nor  were  they  so  when  the  complain- 
ants issued  out  their  writ  of  replevin  in  thair 
bill  mentioned,  or  at  the  time  they  instituted 
this  suit. 

In  this  case  It  ia  agraad  that  the  following 
facts  be,  and  they  are  hereby  admitted  as  true, 
reserving  all  objectlona  to  the  admissibility  «f 
the  facts  as  oompetent  testimony  in  the  oaaa, 
vie,  that  Blehard  Bland  Lea  and  his  wife  BUn- 
beth,  one  of  the  defendants,  resided  at  Fairfax 
County,  in  tha  SUte  of  Virginia,  on  tha  Mh 
January,  in  tha  year  1609,  and  said  Bichard  B. 
Lee  thm  held  the  negroea  and  other  peraonal 
property  mentioned  in  tha  deed  of  that,  dato, 
from  aaid  Rlebaid  B.  Lee,  to  Las,  Mafflt,  ud 
Oolaman,  fllad  with  defendant  SUiabeth's  an- 
swer, and  marked  Exhibit  No.  S. 

That  tha  saU  a  a  Lm  and  hia  wife  BIlia 
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bath  w«n  hooMlcMpwi,  and  raalded  together, 
in  Fairfu  Countj  kt  the  date  kforeaudj  tlut 
the  (aid  negroe*  Uid  other  pereonil  property 
atwtinued  in  their  poiseasion  after  the  deed  of 
the  9th  Januarf,  1809,  had  been  made,  in  like 
manner  ai  euch  poesewion  had  been  held  before 
•aid  deed  wa*  made,  and  •□  continued  until 
thej  removed  to  Washington  eltj,  in  the  year 
1814  or  1816,  when  they  brought  taid  negroes 
and  other  property  from  Fairfax  Count;  with 
them  to  the  dty  of  Washington.  That  from 
the  period  of  laid  remoTal  to  Washington,  laid 
peraonal  property,  as  distinguished  from  the 
negroee,  was  aasessed  by  the  officer*  of  the  cor- 
poration as  the  property  of  tbe  aaid  Itichard  B. 

That  four  of  the  Mud  negroes  were,  for  the 
first  time,  in  the  year  1818,  assessed  to  said 
Bkhard  B.  Lee.  That  prior  to  tbe  9th  day  of 
Janoary,  In  the  year  IBOS,  the  said  Richard  B. 
Lee  was  seised  in  fee  of  Sve  nndivided  eighth 
part*  of  8,000  aerea  of  land  in  Spotsylvania 
County,  in  the  State  of  Virginia,  which  was 
eoDTraed  by  said  Richard  B.  Lee  and  said  Eliia- 
bvth  oia  wife,  to  Indwell  Lee  in  fee-simple. 

nia  enteoution,  due  acknowledgment,  and  re- 
eording  of  tJie  deed  and  bills  of  sale,  exhibited 
with  Um  defendant  Elisabeth  Lee's  answer,  is 
admitted. 

Tbe  execution  and  serviee  of  tbe  notices  ex- 
hibited with  the  answer  of  the  defendant, 
Bdmund  J.  Lee,  is  admitted. 

It  is  admitted  that  the  deed  of  the  Sth  Jan- 
nary,  1600,  waa  delivered  to  the  trustees  there- 
in named,  and  that  they  agreed  to  act,  but 
never  took  possession  of  the  property  therein 
mentioned,  or  of  any  part  of  it. 

It  is  alao  agreed  that  the  deeds  referred  to  tn 
11**]  B.  J.  Lee's,  *  Elisabeth  Lee's,  and  Rich- 
ard Smith'!  answer*,  severally,  were  duly  exe- 
euted,  acknowledged,  and  recorded,  and  are  to 
b«  received  and  treated  as  parts  of  the  record 
in  thia  ease. 

On  these  pleadings,  exhibits,  and  admisBion*, 
variou*  positions  are  assumed  as  grounds  of  re- 
lief. 

The  deed  of  January  0,  1809,  recitee  that 
Un.  Lee  had  executed  a  deed  to  Ludwell  Lee, 
relinquishing  her  right  of  dower  to  the  6,000 
acres  of  land  in  Spotsylvania;  whereas,  tbe 
deed  to  Ludwell  Lee,  relinquishing  the  dower 
interest,  bear*  date  ■ubseaueatly,  in  July,  IBOB. 

It  la  insisted  for  complainants  that  the  re- 
dtal  was  false,  and  that  thii  part  of  the  con- 
■Ideratkm  had  must  be  rejected.  We  do  not 
think  so.  The  transaction  is  of  nearly  thirty 
years*  standing,  and  not  so  open  to  explanation 
as  a  more  recent  one;  it  may  oe  that  a  deed  had 
been  executed  by  Mrs.  Lee,  as  recited,  to  Lud- 
well Lee,  and  that  it  was  afterwards  superseded 
by  another:  be  thia  as  it  may,  Riehaiil  Bland 
Lee  waa  estopped  by  the  recital  in  his  own 
deed,  and  Mrs.  Lee's  trustees,  bound  to  per- 
formance on  her  part,  supposing  the  recital  to 
have  been  untrue.  The  substance  of  the  eon- 
tract  was  that  she  should  relinquish  her  dower 
interest  to  Indwell  Lea;  and  she  did  relinquish 
It,  obviously  in  eompliaace  with  tbe  agreement; 
ud  Uiat  it  waa  dona  in  July,  instead  of  the 
preceding  January,  is  an  tnunaterial  eircum- 
stance.  The  hust>and's  alienee  aaqulied  tlte 
diseneumbered  estate  In  eoaslderation  of  the 
■deed  sought  to  be  impeaehedi  and  ia  »  eonit  of 


e4]nity,  cannot  dejnrlve  tbe  wife  of  the  slaves, 
without  doing  equity  to  her,  by  restoring  the 
lands  now  Iwyond  our  reach,  provided  tha 
transaction  was  bona  fide. 

The  other  part  of  the  consideration  was  th* 
deed  of  trust  (of  January  9th,  1809)  by  whicb 
the  Fairfax  estates  of  Sully  and  Idingley  were 
pledged  for  the  payment  of  the  debt  due  to 
Judge  Washington.  These  estates  were  the 
separate  and  sole  property  of  Mrs.  Lee,  nod 
n<^  being  subject  to  execution  by  the  laws  of 
Virginia,  the  creditor  had  not  the  slightest 
claim  upon  them,  and  it  would  have  been  most 
unwise  (or  Mrs.  Lee  to  have  onerated  them 
without  ample  indemnity. 

Judging  of  the  probabilities  in  1809,  from 
future  results,  between  that  time  and  the  death 
of  Riohard  Bland  Lee  in  1B27,  aad  we  are  in- 
clined to  conclude  that  Ure.  Lee,  with  the  ar- 
dor common  to  her  sex,  mistook  her  true  inter- 
est in  makmg  the  exchange  of  her  lands  for  the 
slaves  and  household  ^oods:  that  she  has  been 
greatly  the  sufferer,  is  free  from  doubt.  Tha 
Virginia  estates  have  passed  into  other  hands, 
to  satisfy  her  husbands  creditors;  most  of  the 
slaves  have  been  sold  to  supply  his  improvi- 
dence and  necessities,  and  the  little  that  is  left 
of  the  property  secured  to  Mrs.  Lee  (down  to 
tbe  humblest  utansil),  is  now  sought  to  be  ap* 
propriated  to  the  satisfaction  of  the  judgment 
on  which  the  bill  is  founded. 

That  the  deed  of  trust  to  Henry  B.  Turner 
and  others  to  secure  Judge  Washington's  debt 
was  executed  in  good  faith,  is  not  controverted; 
*the  objection  is  that  the  debt  waa  paid  [*1  IT 
by  means  independent  of  the  lands  mort^ged, 
and  the  mortgage  discharged.  The  considera- 
tion, therefore,  given  by  Mrs.  Lee  for  tbe  slaves 
and  other  property  secured  to  her  separate  nsa 
is  fully  proved,  and  was  ample  when  the  c<m- 
tract  was  made;  and  this  is  all  that  rested  up- 
on the  respondents  to  establish,  to  resist  to* 
claim  of  tbe  oamplainants  on  the  first  aspect  of 
the  bill — that  wnich  alleges  the  deed  to  hav* 
been  fraudulent  in  its  inception. 

But  an  after  circumstance  is  invoked  as  fur- 
nishing evidence  favorable  to  the  complainants. 
In  the  interrogating  part  of  the  bill,  the  respond- 
ents are  required  to  answer  whether  the  debt 
mentioned  in  tbe  deed  of  1800  as  due  to  Judge 
Washington  had  ever  been  paid,  by  whonw 
and  from  what  funds.  Edmund  J.  Lee  responds 
that  he  had  no  distinct  recollection  on  the  sub- 
ject; Mrs.  Lee  admits  that  no  aale  of  the  Fair- 
fax lands  was  made  under  the  deed  to  Henry 
S.  Turner  and  others,  but  that  the  eight  slaves, 
who  in  such  event  were  to  be  returned  to  her 
husband  had  been  disposed  of  by  him,  etc.  If 
Mrs.  Lee  meant  to  say  that  the  trustees  bad  not 
sold  by  virtue  of  the  deed  of  trust  for  judge 
Washington's  benefit,  then  she  answered  tnilyi 
if,  however,  she  is  to  be  understood  as  answer- 
ing that  the  estatee  pledged  were  not  appliedi 
in  part,  to  the  extinguishment  of  the  debt,  then 
she  waa  mistaken.  Sully,  the  homestead,  was 
sold  to  Francis  lightfoot  Lee  in  February,  18II, 
for  eighteen  thousand  dollars;  embracing  tha 
five  hundred  acres  which  was  Mrs.  Lee's  indi- 
vidual property,  and  including  two  hundred 
and  seventeen  acre*  in  sedition,  out  of  whicb 
sum  Judge  Washington  waa  paid  seven  thoU' 
sand  four  hundred  and  fiit;  oollars.  The  es- 
tate was  not  conveyed  by  tm  trustees,  but  hf 
Feters  IS. 
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Bkkud  Blud  Lee,  the  reepondent  Blinbeth, 
kod  Bnalmd  Wkihington,  with  covenanta  of 
title  uid  warruitj.  Tbe  conve7ftnce  upon  its 
fees  Kcitee  in  tbe  fuUeet  manner  tb&t  eeven 
thoiUAud  four  bundred  and  flft;  dollan  of  the 
purcbaee  mone;  had  been  paid  bj  FranciB  Ligbt- 
foot  Lee  to  Judge  WasbingtoQ  in  diecbarge  of 
the  balance  of  debt  due  to  liini.  There  can 
be  tittle  doubt  Mrs.  Lee  in  her  answer  ww  niia- 
taken  in  admitting  to  her  prejudice  that  the 
Fairfax  landi  had  not  been  appropriated  to  the 
pajmeDt  of  Jndge  Waabington'e  debt.  Her 
pnncipeJ  object  seemi  to  have  been  to  diiaTow 
all  clum  of  title  to  the  eight  alaves. 

Snppoee,  however,  that  Judge  Wttabington's 
debt  had  been  paid  by  other  meana,  and  the 
Fairfu  landa  dieeDCuinbered  of  it;  could  the 
fact  influence  thfa  cauiiel  That  it  could  nut  ia 
manifeat.  Tbe  eomplainanta,  bj  their  bill,  do 
Dot  aeeic  to  come  in  under  the  deed  to  Turner 
and  othere,  nor  under  that  to  Edmund  J.  Lee 
and  otbera;  if  tlMj  bad,  and  if  the  fact  had 
been  eitablisbed,  that  Mrs.  Lee,  by  the  pay- 
ment of  tlie  debt!  from  independent  means,  re- 
tained her  lands,  and  the  eUves  alto,  then  a 
court  of  equity  would  treat  ber  as  a  trustee  for 
Richard  Bland  Lee,  and  let  in  tbe  complain- 
ants as  his  assignees,  to  subject  the  slaves,  etc, 
to  the  payment  oi  the  bank  debt.  But  the  bill 
ehargea  that  the  deed  to  Edmund  J.  Lee 
118*]  'and  others  was  frauduleot  and  void 
in  it«  inception,  preeenling  no  case  founded  on 
tbe  aubaequent  transaction  alluded  to;  and  the 
court  c&nnot  notice  it  other  than  aa  evidence 
to  tx  the  fraud  on  the  respondents  in  executing 
the  deed  aought  to  lie  set  aside,  which  if 
valid  then,  must  lie  deemed  so  now.  The  ca- 
pacitj  of  the  husband  to  contract  through  the 
mtcrvention  of  trustees,  with  the  wife,  and  to 
make  a  valid  conveyance,  founded  on  a  bona 
fide  conaideration  paid  out  of  the  wife's  sepa- 
rat*  eatata,  has  not  been  queationed,  nor  is  the 
doctrine  open  to  controversy. 

That  a  liberal  construction  should  l>e  given 
to  tbe  elansa  in  the  Virginia  atatute  for  the 
suppreaeion  of  fraud  we  admit)  this  la  tbe  well 
eatabliahed  rule  in  construing  the  statutes  of 
F.1itab«th,  whid  the  first  section  of  the  Vir- 
ginia atatate  aubatantially  adopta.  Beydon's 
Ease,  9  B^P-;  1  Black.  Com.  S8;  Vitabugh  v. 
Anderaoa,  £  Hen.  ft   Munford,  801. 

On  tbe  second  ground  on  which  relief  fs 
■ou^t,  it  is  insisted  the  complainants  are  en- 
titled to  have  satisfaction  out  of  the  property 
dained  by  Mrs  Lee. 

"X  Because  tbe  continued  possession,  use, 
ud  enjoyment  by  said  Richard  Bland  Lee,  of 
tbe  said  property,  purported  to  be  conveyed  by 
the  deed  of  Oth  January,  1809,  was  evidence  of 
i  goBtinued  ownership,  and  avoids  said  deed 
u  against  subsequent  bona  fide  purchasers  and 
cnditoiB,  witlxmt  notice. 

IL  That  Bald  deed  ao  executed  in  Virginia 
*III  mot  validate  the  possession,  use,  and  en- 
jsfiMnt  of  said  property  in  tbe  dty  of  Wash- 

i  Tbi  Inveatigatlon  of  this  assumed  ground  of 
nlW  involves  conslderatioiw  affecting  tbe 
turtial  relation. 

We  are  aaked  to  deal  with  the  conduct  of  a 
•ife  living  in  harmony  with  her  husband  as  if 
ibt  was  a  third  person,  and  to  decree  against 
bv  because  abe  did  not  ezpoae  her  husband  to 
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the  eonununitj  in  which  they  lived,  and  •*• 
pecially  to  the  complainants,  when  within  the 
wife's  knowledge  he  was  holding  out  her  prop- 
erty  as  his  own,  and  using  of  it  aa  hia  own, 
and  obtaining  credit  upon  tbe  faith  that  lie 
was  tbe  true  and  absolute  owner. 

That  Kichard  Bland  Lee  did  deal  with  and 
use  the  property  in  oontroveray  as  if  it  had 
been  hia  own  whilst  be  resided  in  this  city,  and 
that  the  community  did  believe  him  tbe  tma 
owner,  and  give  bim  credit  on  the  faith  of  tbe 
property,  is  no  doubt  true ;  and  it  is  very  prob- 
able that  Mrs.  I^ee  knew  the  fact,  but  oon- 
tinued  Dassive  and  silent  on  the  subject.  She 
denies,  however,  tbat  she  had  any  knowtedn 
of  the  execution  of  tbe  deed  of  trust  to  Ri^- 
ard  Smith  until  long  after  It  had  been  made; 
and  tbe  answer,  being  responsive  to  the  allega- 
tions  in  the  bill,  ia  conclusive  of  the  fact  de- 
nied; there  being  no  proof  to  tbe  contrary. 

Was  it  a  duty  incumbent  on  Mrs.  Lee  to  ad- 
vertise the  community  in  which  she  lived  that 
ber  husband  had  no  title  to  the  property  on  the 
faith  of  which  he  was  obtaining  credit,  but 
that  it  was  hersT  This  would  have  been  charg- 
ing her  husband  with  fraudulent  conduct; 
'for  it  cannot  be  denied  that  if  A  sells  [*llf 
and  conveys  his  slaves  or  lands,  and  then  pro- 
duces to  another  his  previous  paper  title,  and 
obtains  credit  upon  the  gooiu  or  lands  by 
pledging  them  for  money  loaned,  be  is  guilty 
of  a  fraud;  and  if  the  true  owner  stands  by  a.-id 
does  not  make  his  title  known,  he  will  be 
bound  to  make  good  tbe  contract,  on  the  prin- 
ciple that  he  who  holde  bis  peace  when  he 
ougbt  to  have  spoken,  shall  not  be  heard  now 
that  he  should  be  silent.  He  is  deemed  in 
equity  a  P^rty  to  the  fraud.    How  far  the 

fdncTple  applies  in  a  case  of  the  wife  of  a 
r&udulent  vendor  standing  by,  we  are  not 
called  on  to  decide,  and  wish  to  be  understood 
aa  not  deciding,  Mrs,  Lee's  is  not  that  case;  to 
say  the  most,  she  was  only  passive  and  silent, 
in  regard  to  her  rights  generally,  although  she 
may  have  had  icnowledge  that  Mr.  Lee  was  ob- 
taining credit  on  the  faitb  of  ber  property; 
and  tbe  question  is,  was  it  ber  dutj  to  have 
acted  otherwise!  All  we  need  say  la  that  a 
court  of  chancery  cannot  bold  Mrs.  Lee  respon- 
sible because  of  her  silence. 

Then  as  to  tbe  question  of  possession  con- 
tinuing with  the  grantor.  Leave  tbe  relation 
of  man  and  wife  between  Richard  Bland  Lee 
and  Elisabeth  Lee  out  of  view,  and  it  would 
be  impossible  that  anyone  could  have  been 
misled  by  Mrs.  Lee  having  the  possession;  she 
having  the  sole  and  exclusive  beneficial  interest 
and  right  of  poeseseion.  The  difficulty  arise* 
from  a  circumstance,  the  existence  of  which 
the  statutes  of  Virginia  contemplated  and  pro- 
vided for.  By  the  Act  of  1786,  it  is  declared 
that  where  any  reservation  or  limitation  shall 
be  made  of  a  use,  or  property,  by  way  of  con- 
dition, reversion,  remainder,  or  otherwise,  in 
goods  and  chattels,  the  posseasion  whereof 
shall  remain  in  another,  the  same  shall  be 
taken,  as  to  creditors  and  purchasers  of  tbe 
persons  remaining  in  possession,  to  be  fraudu- 
lent, within  the  first  section  of  the  act,  and  that 
the  abaolute  property  is  with  tbe  possession, 
unless  such  reservation  or  limitation  of  a  use, 
or  property,  is  declared  by  will  or  by  deed, 
proved  by  two  witneaaca  in  Iha  (^enat«.\  QwhA^ 
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«r  tko  «anH  of  tin  wantj  wberein  one  of  tka 
pftrtiea  Utm,  within  tight  months  After  the 
«xeeuti<m  tfaenof. 

Th«  atatuU  of  Tlrgioift  hu  been  adopted  in 
Tenoeasee,  where  it  bM  been  holden  that  ■  deed 
like  the  present^  founded  on  a  good  consider- 
ation, and  MursUng  the  title  from  the  pouee- 
■iou,  waa  within  tho  ttatnte  and  must  be  re- 
corded] but  when  recorded,  creditors  and  pur- 
ohaeera  of  faim  who  retains  the  poeussiou  muat 
talce  notice  of  it,  and  tliat  the  recording  ex- 
empts the  property  from  liAbilit;  to  execution. 
&enshfiw  t.  Anthonv,  Hartin  &  Terger's  H. 
UO.  The  great  object  of  the  art  was  to  sccnre 
the  settlement  of  slaves  by  tlie  tnterventloo 
of  executors  and  trustees,  w  ms  to  retain  them 
in  the  family,  and  this  oould  be  done  by  a 
bona  flde  gift  of  a  hosband  (not  materially  In- 
debted At  the  time)  to  a  wife  or  children;  if 
tbe  deed  was  duly  recorded,  to  the  ezclusiim 
not  only  of  aubeequeat  ereditore,  but  suhae- 
qtimt  pnrcbaMrs  also,  contrary  to  the  27th  of 
BlisLbeth,  whereby,  in  the  languue  of  the 
Snpreme  Court  of  Tennessee,  in  &&rshaU  t. 
Broker,  1  Berger'a  R.  IS,  an  eitraragant, 
110*]  'spendthrift  husband,  may  proTJde  for 
Us  wife  Kod  children  before  they  are  overtalcen 
b;  ruin."  But  we  can  say  with  Lord  Hard- 
wlcke,  in  Russell  and  Hayward  t.  Hammond,  1 
Atk.,  "that  we  have  hardly  known  one  case 
where  a  person  conveying  was  deeply  indebted 
at  the  time  of  such  gift,  that  it  has  not  been 
deemed  frandnlBUt."  In  Vlr^uia,  therefore, 
the  poesesaloii  of  Mrs.  Lee  was  In  accordance 
with  the  established  practlee,  ud  ii  in  no  de- 
gree subject  to  ImputatiMi. 

It  la  insisted,  however,  that  when  Richard 
BUud  Lee  removed  into  Washington  dty,  the 
statute  of  Maryland  operated  on  tbe  Virginia' 
tito  of  Vim.  Lee,  and  defeated  it  for  the  bene- 
fit of  pnrehaeen  from  ber  husband. 

Tbe  statute  declares  that  no  goods  or  chat- 
tels whereof  the  vendor  sbsJI  remain  in  pos- 
eeasion,  shall  pass,  alter,  or  change,  or  any 
property  thereof  be  transferred  to  any  purehas-' 
er,  etc,  unless  the  same  be  by  writing  and  oe- 
knowIedj[ed  before  one  provincial  jnstice,  or 
one  Justice  of  the  county  where  sudi  seller 
shall  reside,  and  be  within  twenty  days  re- 
eorded  In  the  records  of  the  same  county. 
1729,  cb.  8,  sec.  S. 

The  statute  bos  no  reference  to  a  case  where 
tbe  title  has  been  vested  by  the  laws  of  an- 
other State,  but  operatee  only  on  sales,  mort- 
gages, and  gifts,  made  in  b^ryland.  Tbe 
writing  ta  to  be  recorded  in  tbe  same  oounty 
where  tbe  wller  iball  reside,  when  it  is  exe- 
cuted. The  seller,  Richard  Bland  Lee,  residing 
in  Virginia,  it  was  impossible  for  Mrs.  Lee  to 
comply  with  tbe  act.  That  the  Virginia  deed 
•emued  to  Un.  Lee  the  some  rights  here  that  it 
did  In  Virginia,  we  apprehend  to  be,  to  some 
extent,  on  adjudged  question.  It  has  freqnentlv 
arisen  .in  the  State  courts.  The  cose  of  Smith 
V,  Burdi,  3  Harris  A  Johnson,  was  this:  In 
ISOt,  Brodbag  owed  Jones,  and  gave  a  deed 
of  trust  on  slaves  to  secure  the  debt  (three 
thousand  dollars),  executed  to  Smith  as  trustee. 
Tbe  parties  resided  in  Qeorgetown,  where  the 
Aet  of  Maryland  of  1T8&  continued  In  force 
after  this  district  was  sepaj-ated  from  Maty- 
loikd.  Tbe  deed  of  trust  was  duly  proved  and 
recOTded  Is  tbe  District  of  Columbia,  Brodhog 


retaining  the  possession  of  tbe  stavea.  b  IMK 
Brodhag  removed  to  Alleghany  County,  Morr- 
laiid,  aqd  continued  in  possession  of  the  slavea, 
as  apparent  owner,  until  August,  1SD9,  when 
tbe  sneriff  of  Alleghany  seized  on  them  by  vlr- 
toe  of  an  execution  against  Brodbag  In  favor 
of  Dealdnl  executors,  and  Smith,  Ue  trustee, 
sued  Bruce,  the  sheriff,  in  trespass.  In  that 
eoae  (as  in  this)  Brodhag  had  given  la  tbe 
slaves  to  the  aasessor  of  taxes  i  and  hod  sold 
part  of  them  between  ISDi  and  1809. 

The  Court  Of  Appeals  of  Maryland,  In  anb- 
stanoe,  held  that  the  Aet  of  1729  did  not  affoet 
the  cose,  and  tbe  only  proof  required  to  auataJn 
tbe  pbiintiff^  title  was  tbe  bill  of  sale  (as  It  U 
denominated),  and  that  it  lay  on  tbe  defend- 
ant to  prove  fraud  in  fact  In  order  to  avoid  it. 

In  I8M  tbe  jurisdietiona  exerelsed  in  the  Dis- 
trict of  Columbia  and  the  State  of  Uarylaod 
were  as  distinct  as  tfaoee  of  Virginia  and  tbe 
'District,  so  that  tbe  cose  of  Biueh  v.  [*1S1 
Smith  was  similar  In  respect  to  oanfUct  of 
jurisdiction  with  the  one  before  the  court. 

The  same  point  come  up  in  Tennessee,  and 
met  the  decision  of  tbe  Supreme  Court  of  that 
SUU. 

Tbe  following  are  the  material  facts  In  the 
Tennessee  case: 

In  1S1£,  in  Lunenberg  County,  Virginia,  Dan- 
iel Crenshaw  sold  and  conveyed  ceitaln  slave* 
to  Richard  Herring,  who  soon  aftw  contracted 
for  the  purchase  of  a  tract  of  land  from  Daniel 
Crenshaw,  lying  in  the  same  county;  but 
Nancy  Crenshaw,  tbe  wife  of  Daniel,  refused  to 
relinquish  ber  right  of  dower;  and  to  induce 
her  to  do  so.  Herring  agreed  with  her  and  her 
son,  Cornelius  Crenshaw,  to  convey  to  the  tat- 
ter, in  trust  for  his  mother,  and  for  her  sepa- 
rate use,  two  of  the  slaves  previously  pur- 
chased from  Daniel  Crenshaw.  The  deed  was 
duly  executed  and  recorded  in  Lunenburg. 

In  ISU  Daniel  Crenshaw  and  his  -mtt  re- 
moved to  Tennessee,  carrying  the  slaves  with 
them,  Cornelius,  the  trustee,  continuing  to  re- 
side in  Virginia. 

In  Tennessee,  to  all  appearance,  Daniel 
Crenshaw  was  the  true  owner  of  the  slavea,  and 
acquired  credit  on  tbe  faith  of  the  property. 
He  was  improvident,  for  which  reason,  mani- 
festly, the  wife  caused  the  slaves  to  be  secured 
to  herself;  and  it  may  be  remarked  that  similar 
motives  have  led  to  many,  not  to  say  most 
of  this  description  of  conveyances  in  the  Stata 
where  the  provisions  of  the  Act  of  1786  of  Vir- 
ginia prevail. 

In  1821  Stacy  recovered  a  judgment  against 
Daniel  Crenshaw  in  tbe  county  of  bis  residence 
In  Tennessee,  by  virtue  of  an  execution,  found- 
ed on  which  Anthony,  the  sheriff,  seised  upon 
the  slavse;  and  Cornelius  Crenshaw,  as  his 
mother's  trustee,  sued  the  sheriff  in  detinue. 
The  Circuit  Court  held  the  deed  of  trust  vmd 
by  force  of  the  statute  of  Tennessee  (which  is 
very  nearly  a  transcript  of  that  of  Virginia), 
because  the  deed  had  not  been  recorded  in  Ten- 
nessee; a  verdict  was  rendered  for  the  defend- 
ant, and  the  plaintiff  prosecuted  his  writ  of 
error  to  the  Supreme  Court,  where  tbe  judg- 
ment was  reversed. 

The  court  held  that  the  deed  made  la  Vir- 
ginia, separating  the  title  and  poesesaioD,  wae 
of  a  character  to  he  operated  upon  by  the  Act 
of  ITSfi  of  Virginia;  and  had  the  deed  not  been 
Pet«ra  II. 


'  lot  Tu  Bank  at  thk  Uniro  States  *.  Pirn  mt  u. 

IWOrded  there,  ta  to  credftora  Knd  purchasert,  prior  IneumbrmiiFM  an  Iknd  to 

Um  title  would  hftve  b«en  deemed  to  be  with  the  1*?,'.°^^*?^  "Va''.  ""'S!" 

MMCMfm;   bat  hm*ing  been  recorded  there,  •  S,  ippllS  wh°™  .' eXr  «".?Si.' 

utu    f«ir    and    anlmpeachftble    vested    in    the  Mtlafj  prior  mart(«fn.    Ho  itaDde  u 


icea;  and  Un  • 


billtj  « ^    „„   .,    „„    „      .,..„.,    „.  „„, 

her  bMb*na  the  true  owner,  and  to  give  him  »nd'&>M  for"th'e  a'p^nU,  and  by  uf*Ke^ 

eradit  OD  the  faith  of  the  property.    In   that  fg,  y^  appeileea. 

«aae,  aa  in  thii,  the  wife  had  done  no  afflrma- 

tiT«  act,  designedly  to  draw  in  the  creditor  to 

tract  her  husband;  and  the  court  believed,  by  Ur.  Jitatiea  XTUD  dellrerad  the  opinion  of 

ISI']   remaining  silent,   'she  had  violated  no  the  court: 

duty,  nor  been  Ruilty  of  any  deceit  on  which  Thli  ii  an  appeal  from  the  decree  of  the  Qr- 

a  forfeiture  of  her  nght  aould  be  prononnced.  cuit  Court  for  the  Diatrict  of  Columbia. 

Tb«  deed  in  controveray  la  alio  embraced  by  The  facta  out  of  which  the  oontroTersy  ariaea 

th«    4th    section    of    the    atatnte    of    Virginia,  are  aubatantially  ai   followa: 

which,  amongst  other  tbiaga,  provided  for  the  At    April   Term,    1822,    the   Union    Bank    of 

reeording  of  all  deeds  of  trust  and  mortgages,  Georgetown  recovered   two   judsmenta  againit 

ri    adcnowledgment   or    proof   according   to  George  Peter,  amounting,  excluAve  of  coata,  to 

directions  of  the  act ;  it  having  been  holden  the  sum  of  seven  thousand  nlna  Imndrad  and 

by  the  courts  of  Virginia  and  this  court  (3  Hen.  thirty-four   dollars. 

A,  Mud.  232;   3  Cranch,  160)   that  deeds  con-  On  the  Btb  of  April,  1824,  Oeorge  Peter  eza- 

veying  chattels  are  included  within  the  section  cuted  a  deed  of  trust  to  Thomas   Peter  and 

referred  to.    And  tbe  deed  vesting  the  property  Robert  P.  Dnnlop,  which  was  supposed,  at  the 

in  Mrs.  Lee's  trustees  having  been  duly  record-  time,  to  include  all  the  real  property  owned  by 

«d  in  the  manner  required  by  the  statute,  it  woa  George  Peter  within  tbe  District  of  Columbia. 

effectiuU  according  to  tbe  laws  of  Virginia,  to  The  conveyance  was  made  in  trust  to  indem- 

proteet  the  title  against   subeequent  creditors  nify    Thomas    Peter,    who    had    become    the 

of,  or  purchsaers  from,  Richard  Bland  Lee.  indorser  of  George  to  a  large  amount.    A  great 

Upon  the  whole,  we  are,  of  opinion  the  decree  number  of  debts  were  enumerated  in  the  deed, 

below  diamissing  the  bill  should  be  affirmed.  and   among   others,  one  to  tbe  Bank  of  th« 

United    States     of    twelve    thousand    dollars; 

Hr.  Jnatlee  Baldwin  dtasanted.  which  were  designed  to  be  paid  in  whole  or  In 

fiart,  by  the  sale  of  the  property  included  in 

.    __.    _    he  deed  of  trust. 

eaoM.  The    Judgments   of   the   Union  Bank,   abore 

TUa  came  came  on  to  be  beard  on  tbe  tran-  stated,  were  not  embraced  by  the  deed  of  trust. 

script  of  the  record  from  the  Circuit  Court  of  Before    any    act    was    done    under    this   deed, 

tike  United  Statea  for  the  District  of  Columbia,  Dnnlop  relinquished  the  trust  to  Thomas  Pater, 

bolden  in  and  for  the  County  of  Washington,  his  eo-trustee. 

and  was  argued  by  counsel;  on  consideration  On  the   l(Kb  May,   1824,  tbe  Bank  of  tjie 

whereof,    it    is    decreed    and    ordered    by    this  United    States    recovered    a  Judgment    of    tn 

court  that  the  decree  of  the  »aid  Circuit  Court  thousand    dollars    against    George    Peter,    aa 

in  this  cause  be,  and  the  aame  ia  hereby  af-  indorser  or  drawer  with  John  Peter, 

flraed  with  eoatk  In  Sept«mber,  1829,  the  property  oonveyed 
in  tmat  was  sold  by  Richard  Smith,  cashier  of 
the  Branch  Bank  of  the  United  SUtes;  who 

— .  had  been  appointed  by  Thomas  Peter,  with  the 

consent  of  the  creditors,  to  act  as  agent  in  tbe 

premises.    The  net  proceeds  of  the  sale,  deduct- 

llt*]        'THK    BANK    OF    THE    UNITED  mg     certain     chargea,     were     «37,28C.90,     an 

STATES,  Appellanta,  amount  insufScient  to  dischai^  all  the  debts. 

f.  The  judgmenta  of  the  Unim  Bank,  thou^ 

OTKYonv  w   PWTTPTt  ^  .1     i..»it_  '"'*  included  In  the  'deed  of  trust,  oon-  [*1S4 

QBOROE  W.  PETEEet  aL.  Appeileea.  ,tituteda  Henon  all  thereal  property  of  0«)rge 

Pnyment  of  senior  incumbrancer  by  Junloiw  ?"*«'  ^  '^'A*?*^^'  "^J"  <»r<«w  to  glTC  un- 

rtebt  of  suhroration  encumbered  titles  to  purchasera  at  the  above 

nght  Of  subrogation.  ^,^    Bieh^td  Smith,  with  the  consent  of  the 

It  Is  a  well  settled  principle  In  efldlty  that  a  creditors  and  pomas  PeUr,  paid  those  Judg- 

fMlgsscat  creditor,  wbers  k«  Is  compelled  to  par  off  ments  out  of  the  proceeds  of  ths  sale;  but  sat- 


Hom.— Jnolor  IncnDbranecr,  rlelits  of,  to  hi 
actor  Inenmbrancaa  aaalnird  to  him,  and  to 
MtaUtated.     Bight  of  sabragatlan. 

A  Jonlor  Incnmbrancer  is  entitled  to  redeen 
ptiar  neruaxe.  And  the  rcdeeniliiK  partj,  who 
■M  htmsett  Ifabla  as  a  principal  dMtor,  bat  who 

Spltllsd  to  redeem  for  the  protection  ot  b' 
ap«a  Um   ■ ' "  

1*  Ii.  ed. 


premlsaa.  Is  aotltlad  t 


■abrosatloa  to  the  rigbis  of  the  senior  mortcu**. 
Jenkins  v.  ContlnenUl  Ins.  Co.  12  How.  Pr.l4.  T. 
Se ;  DsQcbr  V.  Bonnett,  T  Bow.  Pr.  N.  X.  STB ;  Bns- 
Mil  V.   Howard,  a  UeL^n,  4BD. 

After     tenderinr     to     a     aaolor     mortipuM     the 
unount  doe.  and  damandlni  an  aaslsnmaK  «f  tbe 


IM 


Banaa  Consr  or  rat  UnnBt  Staii 


.kfutkmiruaot  entered  upon  the  r«oord.  The 
pajment  was  not  atated  to  be  for  the  um  of 
the  Btuik  of  the  United  SUtea;  and  writ*  of 
•dn  fadae  hare  been  brought  to  nrive  the 
judgment*. 

It  having  been  diecovered  that  the  trutt  deed 
of  the  0th  April,  1824,  did  not  inciude  all  the 
propertj  of  George  Peter  within  the  district, 
on  the  let  October,  1829,  he  executed  another 
deed  of  truat  to  Thomaa  Peter,  far  ten  lota  in 
the  dtj  of  Waahington,  which  vere  required 
to  be  sold,  and  the  proceeda  applied  in  paying 
certain  jadgmenta  againat  George  Peter  aa 
drawer,  mod  Thomas  Peter  ae  indorter.  One 
of  the  judgment!  apecified  was  obtained  b;  the 
Bank  of  the  United  SUtea.  And  on  7th  Mmj, 
1830,  another  deed  of  truat  waa  executed  b; 
George  Peter  to  Thomaa  Peter,  including  the 
above  ten  lota  and  one  other  lot  in  the  sitj'  of 
Waahington.  Thie  deed  waa  designed  to 
remedv  some  defect  or  Informalitj  in  the  flrat 
deed  for  the  ten  lots,  and  to  convey  one  other 
lotj  the  aame  judgment*  are  recited  aa  in  the 
tret  deed,  and  the  aame  truat  declared, 

Theae  eleven  lots  were  sold  by  Richard 
Smith,  in  October,  1820,  and  May,  1830,  for 
•6,28070. 

In  1S54  Thomas  Peter  died,  and  thia  pro- 
eeedlng  is  carried  on  by  hi*  executor*,  who. 
with  George  Peter,  filed  their  bill  statins  the 
above  facta,  and  praying  that  Richard  Smith 
and  the  Bank  of  the  United  State*  be  decreed 
to  pay  over  the  proceed*  of  the  sale  of  the 
•leven  Iota  in  their  posaeaalon  to  the  ereditora 
named  in  the  trust  deed  of  0th  April,  1824. 
Thi*  application  ia  made  on  the  ground  that  as 
the  judgments  of  the  Union  Bank  were  a  lien 
Vpon  the  eleven  lots,  and  were  paid  out  of  the 
trust  fnnda,  the  truatee.  Id  behalf  of  the  cred- 
itors and  himself,  baa  a  right,  in  equity,  to  the 
proceeds  of  the  aale  of  these  lota,  under  the  lien 
of  the  Judgmenta. 

This  elaim  is  resisted  by  the  Bank  of  the 
United  States,  on  the  groond  that  the  jndg- 
ment  obUined  by  the  bank  for  $fi,OO0,  in  Hay, 
1824,  long  before  the  execution  of  the  deed  of 
trust  for  these  Iota,  constituted  a  lien  upon 
them,  after  the  discharge  of  the  judgments  of 
the  Union  Bank.  There  were  other  judg- 
n  May, 
t  provided  for  in  the  trust 
oeea  oi  Apni,  iik»,  and  which  claim  a  propor- 
tionate Interest  with  the  Bank  of  the  United 
States,  in  the  lien  on  the  eleven  lota.  This 
elaim  is  not  resisted  by  the  Bank  of  the  United 
State*,  which  claims  oat  of  the  proceeds  of  the 


sale  of  the  eleven  lots,  u  Ha  dividoid,  tba  ntm 
of  (2,428.(12. 

And  the  question  In  this  controversy  is 
whether  the  proceed*  of  the  aale  of  the  eleven 
lots  shall  be  paid  to  the  creditor*  named  in  the 
deed  of  trust  of  the  Bth  April,  1B24,  to  the 
Bank  of  the  Unltod  ■States,  on  their  [*1SS 
judgment,  and  on  the  other  judgment*  of  Hay, 
1824,  under  which  the  lien  i*  set  up;  or  to  the 
creditors  named  In  the  trust  deeds  of  these  lota 
of  1B2S  and  1830. 

Although  the  bill  in  this  ease  in  its  specifle 
prayer  does  not  extend  beyond  an  application 
of  this  fund  under  the  flrat  deed  of  trust,  yet 
there  are  certain  agreements  and  admissions  on 
the  record  which  authorise  the  court  to  make 
a  final  dedaion  in  the  case. 

It  seems  that  a  satisfaction  has  not  been  en- 
tered on  the  judgment*  of  the  Union  Bank,  al- 
though they  have  been  paid  in  full.  The  entry 
that  this  payment  wss  made  for  the  use  of  the 
Bank  of  the  United  States  can  have  no  effect 
favorable  to  the  Bank  of  the  present  question. 
Under  the  trust  deed,  the  Bank  of  the  United 
SUtes  had  but  a  common  inUrest  with  the  oth- 
er creditors  named  in  discharging  or  controlling 
the  lien  of  these  judgments.  And  It  is  on  the 
discharge  of  this  incumbrance  by  tbe  trustee 
out  of  the  trust  fund,  that  he  sets  up  the  right 
in  equity,  in  behalf  of  himself  and  tbe  cretUt- 
or*  named  in  tbe  deed,  to  be  subrogated  to  all 
the  rights  of  the  Union  Bank  as  plaintiffs  In 
tbe  judgments. 

It  is  a  well  settled  principle  in  equity,  where 


mpelled  U 


benefit  of  bi*  judgment,  may  by  assignment, 
secnrs  to  himself  Uie  rightg  of  the  incumbran- 
ces. And  the  aame  rule  applies  where  a  junior 
mortgagee,  to  save  his  lien,  is  obliged  to  satisfy 
prior  mortgages  on  the  same  e*ta.te.  He  stands 
as  the  aaaignee  of  such  mortga^s,  and  may 
claim  all  the  benefits  under  the  hen  that  eonld 
have  been  claimed  by  his  assignor. 

But  the  effect  of  thia  principle  Is  controlled 
in  the  present  case  by  the  subsequent  acta  of 
the  parties. 

If  the  lien  of  the  judgments  of  the  Union 
Bank  had  been  uncondltiooally  extinguiabed, 
the  lien  of  the  judgment  of  the  Bank  of  the 
United  States,  and  the  other  judgmsnta  of  the 
aame  date,  would  have  attached  to  the  eleven 
lots;  but  thia  effect  has  also  been  controlled  by 
tbe  acts  of  the  parties. 

The  judgments  of  the  Union  Bank  were  not 
paid  until  January,  1830.     So  that  prior  to  this 
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Wbere  partlK  while  In  posse aalon  at  premises 
•"•■Vr  a  contract  to  pnrcbase,  and  bjr  virtue  of  a 
I   of   the  same,    parcbsse   aveTdiK    and   nnpsld 
tease*  of  tbe  vendors,  upon  tbe  premise*,  tber 
1i  purcbaae.  suballtntrd   In  pli 


can  set  up  and  make  eTsilable  bj  war  ot  defena* 
la  aa  actuiD  brouabt  ssalnst  tbem.     Ibid. 

The  plaintiff  bi  *p  *cI1op  for  Ihe  forecloaors  of  a 
mortgage,  on  tb«  pajment  or  tender  to  blm  of  bl* 
mortgsn  debts  snd  costs,  can  make  do  eqaltable  or 
effectual  resistance  to  a  claim  tor  subrogation,  oa 
the  part  of  auTOPS  who  hai  au  Intereil  la  tbe  prop- 
erty, wblch  can  onlf  be  saved  bj.  or  wblch  wDDld 
be  serlonslT  endangered  witbout,  tbe  nropoaed 
sabatilutlaa.     McLean  v.  Tompkins,  18  Abb.  Pr.  N. 

of  tbT~prenilie*,'  para  off  the  prior  i 


A  Juniar  mortgagee,   vbo,  br  arnngemi 

tbe  owner  of  the  premises,  pajs  off  the  i. _ 

cumtirauce,   Is  eultllpd   to   be  subrogated   thereto. 


tb*  mortgagees,  and  are  entftted,  bjr  sabrogatlon,  to  A  lecODd  mortgagee  has  the  right  to  redeem  ■ 

all  the  dgbts  of  mortgagees  In  jwHesiilaD,     Uadl-  prior  mortnge,  and  1o  be  snbrogated  M  all  seevn- 

mm  Aveane  Baptist  Cnnrch  «.  Baptist  Chnreb  In  ties   held  bj   tbe   prior   Incambrajiccr.      Onlga  ^ 

Wn*  Rrst^  f  Babt.  MS.  Parshall,  T  Hon.  S22.  
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Ont,  m  no  piindpla  eonld  Um  Iteii  «f  thaM 
JndgnMuta  be  held  to  be  extlngulabed.  And 
Mfon  thi*  time  the  tnut  deed  waa  ezeonted. 

TUb  deed  wu  ezeeuted  on  the  lat  Oetober, 
UE>,  And  it  mntaini  the  (ollowfaig  r«clt»l: 
"mtenaa,  the  Mid  George  Peter  U  indebted 
ta  the  preaident,  dlreeton  and  eompanj  of  tb« 
BABk  of  the  niiited  SUtca;  to  the  pnaldent 
and  directon  of  the  Union  Bank  of  Georgetown, 
and  to  tbe  preaident  and  director*  of  tin  Fa. — 
•n*  and  Mechanic*'  Bank  of  Oeorntown, 
diven  Urge  siinu  of  mgney,  for  whidi  the  aaid 
Oeorse  Peter  gave  his  MTenI  promiaaorf  notea, 
paTwbia  to  tbe  a^id  Thomaa  Peter,  and  \>J  him 
iDdoTved  to  tin  aaid  banlca,  upon  wbich  notea 
iudgmenta  hava  been  obtained,"  eto.  And  tbe 
lota  Are  eonvejad  to  Thomaa  Peter  in  tmat  for 
tke  pvyinent  of  tbe  alwve  jndgmenta,  and  vera 
•oU  in  October,  lB2e,  and  Maj,  1B30,  by  Rich- 
ard Smith,  agent  for  the  tmiteea  and  the  cred- 
IM*]  itora  named  In  tbe  Meed.  Ha  waaeaah- 
ler  «f  tha  Branch  Bank  of  the  United  SUtea  at 
Waahiiwton,  and  repraaented  the  intereat*  of 
tbe  bank  In  the  proceeding. 
From  thcae  faoti,  it  appears  tliat  liefore  the 
'  -    :nta  of  the  Union  Bank  were  satisfied. 


JadgDMi 


a  tliat  the  lien  of  these  judgments  on 
lota  waa  extlnEUiahed,  with  the  consent  and  ap- 
probation of  all  the  partlet  Intareatad,  tl>e  deed 
of  tbe  let  October,  1829,  waa  executed.  That 
tUa  amngement  waa  made  witb  the  approba* 
tkm  of  the  Bank  of  the  Unit«d  Statea  la  clear 
from  tbe  face  of  the  deed,  and  tha  ageno;  of 
Smith  ia  aelUiw  tha  propert;. 

Kxeept  b;  Yirtae  of  the  trust  deed.  Smith 
h«d  no  right  to  aell  the  property,  and  aeting  as 
ha  did  for  the  creditor*  named  in  the  deed, 
among  which  the  Bank  of  the  United  SUtea 
waa  prominent,  it  is  too  late  for  the  bank,  after 
tha  aale,  to  disavow  hla  agenej. 

n*  contingent  lien  of  tbe  bank  on  the  eler- 
•a  Iota,  by  rirtne  of  ita  judgment,  in  Uay,  1884, 
doea  not  seem  to  have  bean  oonaidered  br  the 
bank  or  the  tmatea,  when  the  trost  deed  waa 
■lemted,  aa  of  any  valne.  It  depended  enUr«- 
Ijr  OB  the  unconditional  eztingnishment  of  tha 
Uen  under  the  judgmenta  of  the  Union  Baoik. 

It  1*  oontended  Uat  aa  the  jndgmanta  of  the 
Unioa  Bank  were  a  Uen  upon  aU  tbe  real  aa- 
taU  of  Gaom  Peter  la  tba  diatriet,  that  the 
eourt  would  nave  directed  executions  on  these 
iudgmenta  to  be  levied  on  the  property  of  Pa> 
tar,  other  than  tha  eleven  lots;  so  as  to  have 
left  them  to  be  sold  mtder  tba  judgment  of  the 
Bank  of  the  United  SUtta.  And  that  tba  tame 
rale  should  now  prevail 

Tbe  answer  to  thia  U  that  before  tha  judg- 
ment of  the  Bank  of  tbe  United  SUtea  was 
rendered,  tba  Srat  deed  of  tmat  waa  executed, 
wUeb  embraoad  all  the  property  of  Petar  In 
tha  strict  except  tbe  ebven  loU.  That  thU 
deed  was  valid,  and  that  the  rule  would  hara 
taon  applied  as  between  the  lien  of  tha  Union 
"Baak  and  the  grantee  of  tha  first  deed  of  trot, 
bat  not  as  to  subaeqaant  Uans. 

Hara  are  tbe  judgment  Uoi  and  the  tmat 
daed,  eovering  the  aame  property,  except  the 
alavan  loU,  which  are  covered  \>j  the  judg- 
■Mta,  bnt  not  by  tha  deed.  Tha  judgment  of 
tba  Bank  of  tbe  United  SUtea  ereated  no  lian. 
Undar  anah  eirenmatajuaa,  tba  eoort  oouid  not 
!•  b  ad. 


eleven  loU  abonld  ba  sold  under  the  jndgmenU 
of  tba  Union  Bank. 

Thia  would  bava  been  the  correct  rule  under 
these  conflicting  rIghU;  but  the  ease  turns  cm 
tha  deeds  of  trust  of  1829  and  18S0,  which  c^- 
veyed  the  title,  aubject  onlv  to  the  prior  lien  of 
the  JudgmenU  of  tba  Union  Bank.  And  this 
wsa  done  with  tlw  consent  of  tbe  agent  of  tha 
Bank  of  tba  United  SUtea.  We  think  this  eon- 
•ent,  as  shown  in  the  deeds  and  tha  sale  of  the 
eleven  lota,  connected  with  the  facU  of  the 
caaa,  goa*  to  eaUUisb  the  trust  deedsj  and  that 
tbe  proceeds  of  the  sale  of  theee  loU  must  bo 
paid  over  on  the  judgments  speoifled  in  tba 
deeds  aaoording  to  their   respeetlve   prioritiea. 

*Ab  the  decree  of  tha  Circnit  Coort  la  [*11T 
not  in  acoordanoe  with  this  view  of  tha  case,  it 
must  ba  rereraed,  and  tbe  case  sent  down  for 
further  prooaadings. 

This  cause  eame  on  to  be  heard  on  tba  tran- 
script of  tbe  record  from  tbe  Circuit  Court  of 
the  united  SUtes  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Wsahington, 
and  waa  argued  by  counsel;  on  ooosideratlon 
whereof,  it  ia  adjudged  and  decreed  by  this 
court  that  the  decree  of  tha  aaid  Cinntit  Court 
in  thia  cause  be,  and  tha  aame  is  hereby  re- 
versed, and  tbia  causa  be  remanded  to  the  aaid 
Circuit  Court  tor  further  prooeeding*  to  ba  had 
therein  ia  eonformity  to  the  opinion  of  thia 


*CHAKLES  KINO,  Appellant,      ('IM 


Oaotgatown,  for  tba  banedt  ottbe  wile  of  tba 
^tlnant,_tlie  complainant  having  aipaaded  ' 


dad  a  larae 

atj.  In  tEa 


la  the  .— .     — 

dMt  avldenca  of  an  axreeetent  to  eeovar  the  pro» 
-^-  nra*  (ivea,  ordarad  that  tba  propartr  sfionld 
d,  and  eat  «t  th*  piocaeda  that  the  advsncea 

br  the  eomplslDsnt  ahoald  be  repaid.     Tha 

property  aold  for  a  anm  Hr  lea*  than  the  asomtt 
esMBded.  Bald,  that  tba  balance  unpaid  after  tha 
aala  waa  not  a  dabt  do*  br  tba  caUte  of  tba  father 
«t  tbe  wife,  and  eonld  not  b*  claimed  of  hla  lapr*- 


the  Ooonty  of  Waabington. 

In  December,  ItSi,  Uie  appellant  filed  in  tha 
Caroult  Court  a  creditor^  UU  in  tlie  uaual  form 


of  hie  persMial « 

King  had  died  iL         ._ ._    ._    .   .. 

and  with  tba  aasant  of  tha  defendanU  a  deeraa 
of  aale  of  bis  real  eaUto  was  made  in  January, 
1S2S.  Under  thia  deeraa  aalea  ware  made,  r»- 
poried,  and  oonflrmed)   and  in   Kar^   USl, 


1£S 


Sopum  Comr  or  the  Ukiib)  EtTi.TK8. 


ft  flnal  ul1«  of  all  the  real  eatate  ir««  made  ex- 
eapt  a  house  and  lot  on  Civil  Alley  In  George- 
town, which  aala,  on  tjie  elaim  of  Joeias 
Tbompaon  and  wife,  wa«  let  aaide  in  April, 
I8S1.  Aa  the  sale*  were  made,  audit!  of  the 
aeeouuti  of  the  eatate  and  the  elaima  were  made 
from  March,  1BZ7,  to  Uarch,  1836.  On  the 
Uat  report  of  the  auditor*  coming  before  the 
court,  Alexander  Oaldwell,  admlnlitrator  of 
Joalaa  Thompaon,  who  had  become  deoeaied, 
Mchlblted  to  the  Circuit  Court  a  claim  againtt 
Qeorge  King  for  a  dividend  out  of  the  aaiata  of 
bli  eitate,  and  on  hii  motion  the  auditor*!  re- 
port waa  recommitted. 

The  record  made  the  case  of  George  King'a 
heira  et  al.,  appellant!,  t.  Joaiai  Thompaou  et 
ux,  9  Peters,  204,  a  part  of  this  caae.  Josiaa 
Tbompaon  and  wife,  in  the  caae  referred  to, 
had  mimed  of  the  heirs  of  Geoi^  King  that 
tlie  houee  and  lot  on  Civil  Alley  in  Georgetown 
should  be  conveyed  to  them,  alleging  that 
an  agreement  to  that  effect  had  been  made 
with  them  in  his  lifetime  b^  George  King, 
Josiaa  Thompson  having  married  the  oaoghter 
of  George  King,  and  in  consideration  of  this 
agreement  Joeias  Thompson  had  laid  out  four 
thousand  dollars  in  bnllaings  and  improvements 
on  the  lot.  The  court  not  being  aatiafled  upon 
the  evidence  that  a  decree  for  the  conveyance 
of  the  property  should  be  made,  ordered  that 
a  Bale  of  the  property  should  be  m^e,  and  that 
tiLe  proceeds  should  be  firat  applied  to  repay 
to  Joiias  Thompson  the  sum  of  four  thousand 
dollars  laid  out  on  the  same,  and  that  the  bal- 
ance should  be  paid  over  for  the  benefit  of  the  , 
creditors  of  George  King. 

Under  this  decree  the  property  waa  sold,  and 
lit*]  it  produced  the  sum  *of  eight  hundred 
and  twenty-seven  dollars,  leaving  of  the  sum 
expended  by  Joeias  Thompson,  three  thousand 
one  hundred  and  seventy- three  dollars,  un> 
paid. 

Id  April,  1B37,  the  administrator  of  Joslas 
Thompson  claimed  from  the  estate  of  George 
King  a  dividend  on  the  sum  of  four  thousand 
dollars,  the  amount  laid  out  on  the  house  and 
lot,  being  two  thousand  six  hundred  and 
twenty-six  dollars,  less  the  sum  of  eight  hun- 
dred and  twenty-seven  dollars,  the  proceeds  of 
the  house  and  lot. 

This  claim  was  made  on  the  allegation  that 
Joeias  Thompson  was  a  creditor  of  George 
King  to  the  amount  of  four  thousand  dollars, 
by  the  expenditure  of  that  sum  on  tbe  house 
and  lot,  and  that  be  was  entitled  to  come  in 
and  have,  on  that  amount,  an  equal  dividend 
with  the  other  creditors  of  the  estate  of  George 
King,  deducting  the  proceeds  of  the  property 
in  Geoivetown. 

The  Circuit  court  made  a  decree  allowing  to 
the  administrator  of  Joeias  Thompson  the 
amount  claimed  by  bira,  and  the  defendants 
prosecuted  thii  appeal. 

The  case  waa  argued  by  Mr.  Clement  Cox  for 
Abe  appellant,  and  by  Ur.  Coze  for  the  appel- 
lees. 

Mr.  Cox,  for  the  appellant,  ineisted; 

1.  That  the  decree  in  9  Peters't  Hep.  203, 
doe!  not  operate  aa  an  estoppel  of  the  exoep- 
tiona,  the  issues  in  this  ease  being  different.  1 
Starlde  on  Evidence,  202;  Collinson  v.  Owens, 
S  Gill  &  Johns,  i,   U. 

2.  That  otherwise  the  exceptions  in  the  Cir- 
tt 


cuit  Court  were  well  taken,  and  ought  to  liav« 
been  allowed.  Re  cites,  in  support  of  the  1st 
— iptloa   taken   below,   9    Peters's   Rep.   204i 


Son,  2  Harr.  ft  Gill.  181 ;  Uarwood  *.  Rawliog-s 
Heirs,  4  Harr.  &  Johns.  128:  Duvall  v.  Green, 
lb.  270. 

Aa  to  the  first  point.  The  parties  in  this  case 
are  dtfTerent  from  those  before  this  court  In  the 
case  in  0  Peters.  These  are  creditors  of  George 
King;  and  as  that  was  a  proceeding  for  a  spe- 
of  an  alleged  contract  with 


dfle  perfc 
Georg-  " 


not  be  an  eetoppel. 

In  that  case  no  claim  of  indebtedness  was 
raised  or  presented  against  the  estate  of  George 
King.  It  was  commenced  and  prosecuted  un 
the  allesntion  that  the  property  on  which  tbe 
money  had  been  expended  had  been  promised 
to  tbe  wife  of  Josias  Thompson,  the  daughter 
of  George  King,  and  its  sole  purpose  was  to  ob- 
tain a  conveyance  of  tbe  property. 

There  was  no  contract  made  with  George 
King,  upon  which  the  money  waa  expended  by 
Josiaa  Thompson,  for  the  benefit  of  George 
King,  and  this  court  will  not  see  in  the  case 
anything  to  found  a  contract  of  this  nature. 
Tbe  whole  object  of  tbe  proceeding  in  the  case 
in  9  Peters  has  been  obtained.  The  complain- 
ant in  that  case  'has  drained  the  whole  [ISO 
of  the  proceeds  of  the  sale  of  the  house  and  lot. 

The  claim  of  Joeias  Thompson  was  com- 
plete, such  as  it  waa  at  the  death  of  George 


k^ 


in  1B20,  and  until  1837  i 


.  indebt- 
ed to  him.  In  his  lifetime,  Josiaa  Thompson 
made  no  claim,  it  was  left  to  his  admitiistrator 
to  present  and  assert  it.  It  is  at  an  end,  by 
force  of  the  statute  of  limitations. 

A  mortgage  does  not  imply  a  personal  obliga- 
tion for  the  payment  of  any  portion  of  tlie  debt. 


for  the  benefit  of  the  mor^geor.  Briacoe  i 
King,  Cro.  Jae.  281. 

Mr.  Coxe,  for  the  appellees,  contended  that 
the  decree  of  the  Circuit  Court  was  right.  It 
waa  founded  on  the  report  of  the  auditor,  who 
it  is  to  be  presumed  had  full  evidence  of  the 
facta   on   which   the   report   is   founded. 

Tbe  lien  on  the  house  and  lot  for  advances 
made  by  Josiaa  Thompson  waa  eetablished  by 
the  decree  of  the  court  in  tbe  case  in  9  Petera 
The  balance,  beyond  what  the  house  and  lot 
would  produce  by  a  sale,  was  a  debt  due  by  the 
estate  of  George  King.  The  claim  of  the  ad- 
ministrator of  Josiaa  Thompson  ia  in  full  ac- 
cordance with  the  principles  established  by  this 
court  in  Its  decision  in  9  Peters. 

Mr.  Justice  Catron  delivered  the  opinion  of 
tbe  court: 

In  1812  Thompson  married  the  daughter  of 
King,  who,  being  a  man  of  consideruble  estate, 
offered  to  give  Thompson  a  house  and  lot  in 
Georgetown,  then  in  a  dilapidated  state,  tf 
Thompson  would  repair  the  preraises  so  as  to 
make  them  a  comfortable  residence.  King  fay- 
ing he  intended  the  property  for  his  daughter, 
the  wife  of  Thompson, 

P«i«n  It. 
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ThompnoD  accepted  the  offer,  went  into 
Muion,  and  expended  In  repura  and  impri 
menta,  four  thouaand  dollara. 

AboQt  1816,  Thompson  claimed  to  have  the 
property  conveyed  to'  him  hjr  King,  who  n- 
hued,  bat  offered  to  TMt  tba  title  in  tnut  for 
Thompaon'a  wife.  Thompaon  made  aeveral  al- 
temative  propoaitions,  one  amongit  othera  that 
the  bouse  aod  lot  ihould  be  valued  ai  of  tha 
dkta  when  it  waa  put  Into  his  posaeMion,  and 
tliat  he  would  pajr  the  amount  over  to  King 
and  take  a  title;  which  proposition  the  latter 
a«eepted,  or  offered  to  convey  a  part  ol  the  lot, 
iBeloding  the  house,  to  Tfaotnpeon,  and  Another 
pait  to  Tbompaon's  wile.  Under  these  oircum- 
fltances,  Thompson  continued  to  occupy  the 
premises  for  a  time,  and  afterwards  removed 
from,  and  rented  tbem;  King  setting  up  no 
claim  to  have  the  property  returned  to  him. 

In  1820  he  died,  and  the  title  descended  on 
hia  heiiB.  King,  at  his  death,  was  largely  in- 
debted,  uy  t3fl,000,  and  much  over  the  meani 
of  payment;  his  creditors  filed  a  bill  to  have 
1X1*1  satisfaction  *of  their  demands  out  of 
the  real  as  well  as  personal  estate,  and  the 
tnistee  appointed  by  the  Circuit  Court  to  sell 
tke  property  amongst  other  lands,  sold  that 
claimed  by  Thompson.  The  Utter  flted  his  bill 
to  avoid  the  sale,  and  for  a  specifle  performance 
agminct  King's  heirs,  tb*  trastees  of  the  cred- 
itort,  etc^  the  record  in  which  clause,  ss  re- 
ported in  9  Fetera's  Reports,  is,  by  the  ezcep- 
ticMiB  and  an  agreement,  made  a  put  of  this 
proceeding. 

The  irediton  denied  the  existence  of  the  title 
set  np  by  Thompson,  claiming  the  house  and 
lot  aa  subject  to  King**  debts,  and  went  to  ts- 
sae.  The  court  below  decreed  specifle  perform- 
aae*,  from  whicli  tbe  defendants  appealed  to  this 
court,  where  the  decree  below  was  reversed. 
But  Thompaon  having  an  alternative  prayer  In 
hia  bill,  claiming  priority  of  the  general  eredit- 
on  of  King,  in  the  form  of  a  lien  on  the  prop- 


a  not  anlBcient  evidenae  to  anthoriia  a  decree 
for  tHIe,  still  Thomnaon  had,  by  tke  rnlM  of 
a  eonrt  of  equity,  a  Uen  for  the  nonay  expend- 
ed on  the  impcovementsi  and  the  eanae  waa  la- 
manded  wltn  a  mandate  that  the  property 
should  be  advertised  and  sold,  and  the  proc 
of  the  sale  be  applied,  Brat,  to  the  satfsfac 
of  the  money  expended  by  Thompson  In  making 
the  improvemenu,  "and  the  balance,  if  any,  to 
be  paid  over  for  tiie  bonellt  of  the  creditor*  of 
Kii." 

Tm  property  was  aooordiagly  aold,  and 
brought  UtUe  more  than  |SO0,  leaving  apwards 
of  •S,000  untatUfled. 

IIm  trustee  of  tbe  eredlton  of  Kln^s  estate, 
from  tine  to  time,  made  rarious  sale*  and  le- 
port*)  ftnd  rt  April  Term,  1837.  reported  that 
Alexander  (Udwcll,  the  administrator  of 
Ihompeon  (then  deeeaaed),  had  preaented  ae  a 
debt  daa  from  the  estate  the  balanaa  not  re- 
funded to  Thompson  by  the  sale  of  the  house 
and  tot.  The  other  creditors  resisted  the  claim 
sa  Ivming  no  denu^nd  on  the  estate,  and  in- 
sisted Thonpeon's  remedy  extended  only  to  the 
fwyerty  improved  and  fixed  wit{i^he  Hen,  by 
the  desree  of  the  Supreme  Court.  But  the  Qr- 
Boit  Oourt  owruled  the  axaaption,  and  adjudged 

Mil.  •«.,.. 


that  Thompson's  adminiBtrator  should  come  la 
for  an  equal  dividend  with  tbe  general  creditors. 

Prom  this  order  the  c  real  tors  appealed. 
Thompson,  by  his  hill  to  subject  the  house  and 
lot,  claimed  a  priority  of  lien,  and  had  it  al- 
lowed to  him,  in  exclusion  of  the  general  cred- 
itors; he  proceeded  against  the  thing,  snd  did 
not  set  up  any  personal  demand  extending  be- 
yond the  lien,  against  the  other  estate  of  King, 
and  we  are  clearly  of  opinion  none  exists.  And 
therefore  order  that  so  much  of  tbe  proceeding 
in  the  Circuit  Court,  as  allowed  tbe  administra- 
tor of  Thompson  to  come  in  with  the  general 
creditors  of  King  to  receive  a  dividend  founded 
on  said  claim,  be  reversed,  and  that  the  cause 
be  remanded  for  further  proceedings. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
'holdeo  in  and  for  the  County  of  Wash-  ['ISS 
ington,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  adjudged  and  decreed 
by  this  court,  that  so  much  of  tko  decree  of  tbe 
said  Circuit  Court  In  this  cause  as  allowed  the 
administrator  of  Thompson  to  come  in  with  the 
general  creditors  of  King,  to  reoeive  a  dividend 
founded  On  his  claim,  be,  and  the  same  Is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court  for  further  proceedings  to  be  had 
therein  in  eonfonnity  to  the  opinion  of  this 


THE  UNITED  STATES,  AppeHaat,    [■!» 

THB  HBmS  or  T.  H.  ARRBDOMDO  et  aL, 
Appellees. 

Spedal  land  grant  in  East  Florida^-deftdeiiey. 


id  was  nade  In  181?  bj  the  OoTernor  of  Bast 
■rlda  to  r-  U.  Arredondo,  In  ooosl deration  ol 
vices  to  the  crown  or  Spain.  Tbe  petltloo  to  the 
rsmor,  asklu  for  the  srant,  dwcrlbed  the  iltna- 
n  of  the  laod;  and  asks,  as  the  sorver  conld  not 
_.  made  for  want  at  rarverork  and  the  surveroi 
appointed  br  the  lovemmtBt  bavlag  other  oceu- 

Bitlons  eoafd  not  attend,  that  the  liealng  at  ths 
tie  sboaid  be  snspanded  ontll  tbe  plot  of  Us  land 
ainld  bs  obtained:  but  that  la  the  meantlou  the 
decree  of  the  lovsmor  on  the  pstltion  shonid  serve 
tbe  petitioner  as  tbe  title.    Ta  tbis  application  tbe 

.  ^  .k.  — ,f^„  was  alvea,  by  a  deem  oi^ 

„ _.en  In  conf&rvl^  with  the  psU- 

tlOD.  No  snrv^  was  made  nnder  the  concession, 
while  Florida  remslned  noder  ths  dominion  of 
8pain,  or  at  an;  time  after  the  cession  ot  tbe  terrl- 
torj  to  the  United  States.  The  court  bald  that 
— -'  of  a  sorvai  does  not  Interfere  with  tbs  title 
— --—     Xna  land  iranted  most  bs  taken  as 

'--e  described  la  tha  petition, 

swbare ;  and  It  It  eanaol  bs 
t  bas  no  claim  to  an  sqalv- 
be  fonnd  to  lotcrfere  with 
persons,  the  coacasslMl  will 
aecordlns  to  tbe  aitant  of 
Mns  and  an  Mulvaleot  for 
be  servered  eisewbere. 
tor  sscertalDlDs  ctslms  sad 
t,  whilst  the;  recocnlse  pat- 


■I*  wi»Hm,  im*  mt'tV  to  xH  sxtsaded  o 

n  K  appeal  tron^  the  Superior  Court  of  bat 
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Of  a  iTanUe.^ 


SuFKin  Coun  of  tbm  Umno  StAim. 


Thb  CM«  WM  tubniitUd  to  the  oottrt  bv  Mr. 
Onudr,  the  Attorn* j-Qenual  ot  ths  united 
StatMT 

lb.  JiuUee  Wayne  daUnnd  the  opinion  ot 
the  eourt: 

Thli  !■  en  appeiil  from  the  Superior  Oonrt  of 
Beat  yiorld*,  wnich  eonflrmed  the  elaim  of  the 
■ppelleee  to  &  eeeeion  or  gc%at  of  Und,  made 
by  the  Qovemor  of  Floiida  to  Femuido  de  U 
Huft  Arredondo. 

The  ccnoeeiion  iru  made  on  the  24th  Hkroh, 
1817,  for  thirty-eight  thouB»nd  acne  ot  land,  in 


■beolute  property,  without  prejudiee  to  a  third 
utj,  alfuated  on  the  two  oanlca  of  a  atream 
hlen  enters  the  Suvanea  River,  called  Alliga- 


I»rtJ. 


tor  Creek,  beginning  at  about  aeiren  mile*  WMt 
of  an  Indian  town  called  Altigatortoirn,  aitua- 
ted  northwestwardly  about  forty  miles  distant 
from  Payraatown,  and  about  elgnty  milee  from 
Buena  vesta,  which  parts  of  the  country  are 
known  under  the  name  of  Alachua.  In  the 
petition  for  tbie  concesaton,  the  petitioner  aaks, 
in  oonsideration  that  the  situation  and  then 
state  of  the  province  did  not  permit  the  survey 
and  demarcation  of  the  tract  to  be  nude,  and 
also  the  survey  coutd  not  be  made  for  want  of 
a  surveyor — the  surveyor  appointed  by  the  gov- 
ernment having  other  occupations,  which  pre- 
vented him  from  repairing  to  tliat  part  of  the 
province — he  asks  the  governor  to  suspend  the 
issuing  of  the  title  to  tbe  property  until  the 
plot  of  the  said  trart  could  be  obtained;  but  in 
the  mean  time  that  tbe  grant  which  the  govern- 
1S4*]  or  might  be  pleaaed  *to  give  hlin  by  bis 
decree  should  serve  him  as  the  title  thereto;  to 
which  the  governor  respoads  by  declaring  that 
the  titlea  corresponding  to  the  coneesiion  will 
be  issued  to  the  petitioner  as  soon  as  he  ahall 
present  tbe  plot  made  bv  the  surveyor;  and  in 
the  mean  time  that  hia  decree  shall  be  "an 
•qnlvmlent  thereof  in  all  its  parts;  of  wbiab  a 
eutlfleate  shall  be  given  to  the  petitioners,  au- 
thenticated in  due  form,  in  order  that  the  peti- 
tioner may  prove  said  grant,  and  enjoy  the  said 
lands,  and  dispOBe  of  them  as  he  sees  flt."  The 
authenticity  of  the  petition  and  concession  is 
proved  by  such  testimony  as  this  court  has  al- 
ways deemed  sufficient  tor  such  purpose.  It 
appears,  also,  by  documents  In  the  record, 
which  are  mentioned  In  the  appelWa  petition 
to  the  court  for  the  confirmation  of  this  con- 
oession  or  grant,  that  after  ths  ooncession  was 
made,  the  grantee,  for  a  full  and  valuable  con- 
sideration, sold  and  conveyed  this  tract  of  land, 
and  the  title  in  tee  to  the  same  was  vested  in 
Moaea  B.  Levy,  one  of  the  appellees  in  this 
cause,  and  that  the  said  Levy  did  afterwards 
by  indenture,  grant,  bargain,  and  sell,  by  way 
of  ezcbanffe  for  other  lands,  the  one  undivided 
moiety  or  naif  part  of  aald  lands  and  ita  appur- 
tananoM,  in  tee-simple,  to  Fernando  and  Jo- 
seph de  la  Maca  Arredondo.  It  does  not  ap- 
pear by  tlie  record  that  a  survey  was  made  of 
this  eonoession  whilst  Florida  continued  a 
provinoe  of  Spain,  or  that  it  has  been  since  sur- 


m  that  the  looality 
been  definitely  ascertained. 

We  do  not  consider  the  want  of  a  survsy  as 
Interfering  with  the  right  of  the  party  to  the 
Mtad granted,  but  It  muet  be  taken  near  aa  may 
A»-««  ft  if  dameribei  la  tke  petiUon— whna  U 


lent.    Or  if,  upon  the  survey,  it  shall  b 


partlea,  and  an  equivalent  fvt  ■ 
cannot  be  anrveyed  elaawhen,  Sneh  an  tha 
terms  of  tb*  coneeaaion,  that  tlw  toad  i>  to  b« 
aurveysd  '^  the  place  where  tha  petitlonar 
designates,  without  prejudlee  to  a  thlra  party.' 
It  ^*es  no  right  to  an  equivalent  or  another  to- 
eatran.  If  H  cannot  be  found  at  or  near  the  plaaa 
deaignated.  An  equivalent  la  not  secured  \ts 
the  concession,  in  terms,  nor  la  it  by  the  ena- 
toms  or  usages  of  Bpain,  nor  by  any  law  or  or- 
dinance of  Bpaln.  And  It  la  proper  here  to  re- 
mark that  the  acts  of  Congress  for  ascertain- 
ing claims  and  titlea  to  land  In  Florida,  wldlat 
they  recognize  patents,  granta,  eoneeasiona,  or 
orders  of  survey,  as  evidence  of  title  when  law- 
fully made,  do  not  permit.  In  ease  of  a  deflclen- 
CT  in  the  quantity  from  any  cause  whatever, 
the  BUrve;  to  be  extended  on  other  lands.  But 
this  concession  calla  for  a  natural  object,  a 
creek,  and  is  designated  as  be^^oning  on  ths 
creek,  about  seven  miles  west  ot  an  Indian 
town  called  Alligatortown.  A  survey  may  then 
be  made  so  as  to  give  the  appelleee  the  benefit 
of  tbe  coneeaaion,  according  to  the  description 
in  the  petition,  supposing  that  Alligator 
■Creek  exists,  and  that  Alligatortown  [*^iS5 
can  be  found;  for,  by  running  a  line  due  west 
from  the  centre  of  the  town  nstil  it  strike*  the 
creek,  then  extending  that  line  west  for  a  bas* 
line  of  the  survey,  making  the  centre  of  the 
creek  equidistant  from  its  extremities,  and  then 
running  down  the  creek  on  both  sides  of  It,  to- 
wards  the   Suwanee,   without   regard   to   the 


snrvey,  so  as  to  answer  tbe  description  ai  being 
on  ths  two  banlcs  ot  ths  stream  or  creek.  Or, 
In  the  event  of  no  auch  creek  existing  within 
or  at  the  distance  of  seven  miles  from  Alliga- 
tortown, or  at  a  reasonable  distance  over  seven 
miles  to  tbe  west  of  it;  then,  by  beginning  the 
survey  seven  miles  west  of  the  town,  making  a 
line  due  west  the  base  of  ths  surrey,  and  rnn- 
ning  from  its  extremities  towards  tbe  Suwanee, 
or  in  any  other  direction;  If  it  shall  be  found  by 
running  them  towards  the  Suwanee  the  rights 
of  thii^  parties  would  be  interfered  with,  then 
tbe  survey  of  thirty-eight  thousand  acrea  oonld 
be  made  so  as  to  give  the  appellees  the  benefit 
~  the  concession,  in  accordance  with  thoee  lib- 
eral and  equitable  principlea  uniformly  applied 
by  this  court  in  the  construction  of  claims  to 
land  in  Florida,  granted  before  tbe  Treaty  with 


found,  nor  any  creek  to  the  west  of  Alligator- 
town,  antering  into  tba  Suwanee,  within  or  at 
seven  mile*  dlstuiee  from  the  town,  or  a  rea- 
sonabls  distance  therefrom,  and  If  Alli^tor- 
town  cannot  be  found,  then  it  is  the  opinion  of 
this  court  that  the  remaining  description  In  the 
petition  of  the  locality  of  the  eonceesion  ta  too 
indefinite  to  enable  a  survey  to  Iw  made,  »nd 
that  the  appellees  can  take  nothing  under  V»m 
concession.  We  have  been  the  more  partie- 
nlai  upon  tUa  ^)uat,  that  tha  mandate  whiA 


Wujuca  T.  irComisb 


not    be    miaundentood   bj    the    ofncert    whoav 
di^  ft  will  be  to  hftve  tha  ■nrTBj  executed. 

llM  decree  of  the  Snperlor  Court  of  Eaat 
noiidft  ii  afflrmed. 

^lii  cftiue  came  on  to  be  heard  on  the  trtiii- 
■nipt  ol  the  record  from  the  Superior  Court 
for  the  Diitriot  of  Ewt  Florida,  and  was  ar- 
med bj  eounael;  on  conaideration  whereof,  it 
N  adjudged  and  decreed  by  this  court  that  the 
decree  of  the  laid  Superior  Court  in  thia  cause, 
■o  far  ••  it  declares  tne  claim  of  the  petitioners 
to  be  valid,  be,  and  Uie  same  la  berebj  affirmed 
In  all  re«pecta;  and  that  a  aurve;  be  made  of 
^  l*nda  contained  in  the  aaid  concesaioD,  ac- 
eording  to  the  terma  thereof,  for  the  number 
of  acres,  and  at  the  places  therein  deai^ated) 
pmvided  it  does  not  interfere  with  the  riEhta  of 
third  partiea.  And  it  ia  further  ordered  by  the 
court  that  a  mandate  be  issued  to  the  surveyor 
of  public  landa,  directing  bim  to  do  and  eauae 
to  be  done,  all  the  acta  and  things  enjoined  on 
him  by  law,  and  as  required  by  the  opinion  and 
decree  of  thia  court  in  thia  ease;  and  that  this 
eaae  be  remanded  to  the  said  Superior  Court 
(or  further  proceedinga  to  be  had  therein  in 
oonformity  to  thia  decree,  and  the  opinion  of 
thia  court,  which  must  be  annexed  to  the  man- 


OORBT  irOONNELL,  Defendant  In   Error. 


a  promlaiorr  note 

_, J,  bi  which  the  drawer  pnuulHd 

to  par  at  tlw  oOce  ot  disrount  and  deposit  of  the 
Bank  of  the  Halted  Stales  al  Naabvtlle,  three  jean 
attar  date,  (aur  tbouaaad  snil  eighty  dollara.  In 
■be  declaration  which  aet  out  the  note  accordlni  Co 
Kb  terms,  and  alleeed  the  promise  to  par  according 
to  tbe  tenor  ol  the  note,  there  waa  no  aTermeBt 
Uiat  the  note  was  presented  at  tbe  baok,  or  demaDd 
a(  payment  made  there.  The  defendant  pleaded 
panoent  and  satUTactlon  ot  tbe  note,  and  Issue  was 
Msed  thereon.  Afterwardi,  at  the  succeedlns 
term,  tbe  defendant  Interposed  a  plea  of  pula  darlen 
contbiDanM.  iCatlnc  that  four  tbomaad  two  hon- 
dred  and  four  dotlara,  urt  of  the  amount  of  the 
Bote,  bad  been  attached  hj  B.  and  W.  Id  a  Stste 
(Onrt  ot  AiabaniB,  under  the  attachment  law  ot  tbe 
Mate,  and  a  Jddrmenc  had  been  obtained  asalnat 
Ub  for  four  thousand  two  hundred  and  tour  dol. 
tan  and  costs,  with  a  star  ot  proceedlnss  antll  the 

fnrtber  prDceedloci  In  tbe  case,  whit"- ■ 

determined.     '™—  -■-■-"*  .■ ' 


1  demurred  to  this  plea. 

aad  the  Clrcnlt  Court  snstalned  tbe  demurrer ;  ao^ 
tadnuent  was  glTeu  for  tbe  plaintiff  for  ili  hon 
dnd  ani- '" —    •" ■'  -     "  " 


1  and  serentj-n: 


SSTi 


Tbe  acceptor  ol  a  bill  ot  exchange  stands  In  tbe 
same  relstton  to  tbe  drawee  as  the  maker  ot  a  note 
doea  to  the  payee ;  and  the  acceptor  li  the  principal 
debtor  la  tbe  case  of  a  bill,  preclselj-  like  tne  maker 
«(  a  note.  The  llablllcy  ot  the  acceptor  ktows  ont 
_.  -_.  ._  ^  . i  .._  .u.  ... [  ^^  aecept- 


I,  and  tbe  Uahllltr  of  the  maker  ol  a  n< 


•t  neresurr  as 


iponaoce   In   the   one  case   than    In    the   other. 

It  la  of  tbe  Qtmoat  Important  that  all  rules  re- 
lating to  commercial  law  ataoatd  he  atable  and  unl- 
form.  TbcT  are  adopted  (or  practical  pnrpoaea,  to 
regulate  the  course  of  commercial  tranaactlona. 
When  a  note  or  bill  la  made  payable  at  a  particular 
bank,  aa  Is  generallr  tbe  case.  It  la  well  known  that 
according  to  tbe  nsual  course  of  business,  the  note 
or  bill  Is  lodged  at  ibe  bank  (or  collection ;  and  U 
the  maker  or  acceptor  calls  to  take  It  up  when  It 
falls  due,  It  will  be  dellTered  to  him.  sod  tbe  busi- 
ness la  closed.  Bot  should  be  not  Und  the  note  or 
bill  at  tbe  bank,  be  can  depoalt  hla  money  to  meet 
the  note  when  presented :  and  abould  be  be  after- 
wards prosecuted,  he  will  be  ekonerated  from  all 
costs  and  damages,  upon  proTing  such  tender  and 
deposit  Or  should  tbe  note  or  bill  be  made  pays- 
ble  at  aome  place  other  Iban  a  bank,  and  no  depoalt 
could  be  made,  or  he  ahaald  choose  to  retain  bis 
money  In  bis  own  poiseislan,  an  offer  to  pay  the 
money  at  Che  time  and  place  would  protect  him 
against  Interest  and  coats,  on  bringing  ths  money 

In  actions  on  promissory  notes  against  the  mak- 
er, or  on  bills  of  exchange  where  the  suit  la 
Bgalnat  the  maker,  la  the  one  case,  and  tbe  acceptor 
In  the  other,  and  the  note  or  bill  la  made  payable 
at  a  specllled  time  and  place.  It  Is  not  necessary  to 
aver  Id  the  declaration  or  prove  on  Ihe  trial  that  a 
demand  of  payment  was  made  In  order  to  maintain 
tbe  bcIIdd.  But  It  the  maker  or  acceptor  was  at 
the  place  at  the  time  designated,  and  was  ready 
and  offered  to  pay  tbe  money.  It  wai  uatlet  ot  da- 
tenae  to  be  pleaded  and  proved  on   his  part. 

Tbe  lurlsdlctloo  of  tbe  Dlitrlct  Court  ol  tbe 
United  SUtee  for  tbe  Dlatrlct  Of  Alabama,  and  the 
right  of  ■  plalntlS  to  prosecute  bis  suit,  having  at- 
tached by  the  commencement  o(  tbe  suit  In  the  Dis- 
trict Court,  that  right  cannot  be  taken  away  or  ar- 


rested by  any  proceedings  In  another  court.    . 
tacbment  of  the  debt  By   tbe  procen  ot  a  - 
court,  after  the  commencement  of  tbe  anit  1: 


tacbment  o 

-    aft«L _     _     __       _   _ 

ot  the  United  SUtea.  cannot  affect  the  right 

of  the  plaintiff  to  recover  In  tbe  suit. 

Ad  attachment  commenced  and  conducted  to  a 
condualon  before  tbe  Inatltutton  of  a  ault  agalnat 
"--  debtor  In  a  court  of  tbe  United  Slates,  may  be 

up  aa  a  dcfeoae  to  tbe  suit ;  and  the  defendant 

would  be  prohibited  pro  tanto  under  a  recovery 
bad  by  virtue  of  tbe  attachment,  and  could  plead 

— 1. ^  ]„  ^f     gf,_  t^_  j^  ■ifacbroent  penfl. 

:e  court  prior  to  Che  commencement  of 
„   ,_e  Conrt  of  tbe  United  Btatee,  may  be 

Sleaded  In  sbatemenC.  Tbe  attachment  of  tbe 
gbt  In  such  cine  In  the  hands  of  the  defendant, 
would  Dx  It  there  tn  favor  ot  the  attaching  credit- 
ors, and  the  defendent  could  not  afCerwarda  pay  It 
over  to  tbe  plslotlff.  Tbe  atUchlng  creditor  would 
In  mch  a  case,  "acquire  a  Hen  on  the  debt  I'lST 
binding  on  the  defendant,  and  which  tbe  caarts  ot 

_,.   ..I .^  .t iKnlie  such  pro- 

.. jgard.    The  rule 

must  be  reciprocal :  and  when  the  suit  In  one  court 
Is  commenced  prior  to  proceedings  under  attach- 
ment In  another  court,  such  proceedings  cannot 
arreit  the  suit. 

It  seems  that  a  plea  of  puis  darlen  eontlnnance  la 
considered  as  a  waiver  of  all  prevloas  pleas,  and 
the  cause  of  action  la  admitted  to  the  same  extent 
as  It  DO  other  defense  had  been  urged  than  that 


TN  error  to  tTie  District  Court  of  the  TTnttw 
States  for  the  Southern  Diatriet  of  Alatwma. 
The  plaintiff  in  error,  William  Wallace,  waa 
sued  in  the  District  Court  of  Alabama,  ezer- 
eiaing  the  powers  of  a  circuit  court  of  the 
United  States,  on  the  second  day  of  April, 
1836,  by  a  capias  issued  out  of  that  court  and 
returnable  on  the  flrat  Monday  of  Bjay  follow- 
ing. The  action  was  brought  on  a  promiasotr 
note,  under  the  seal  of  the  defendant,  tor  four 
thousand  eight  hundred  and  eight;  dollars, 
dated  May  10,  18S2,  and  payable  to  the  plain- 
tiff or  to  his  order,  at  the  office  of  diaeonnt  iod 
deposit  of  the  Bank  of  the  United  States  at 
Naahville,  three  years  and  two  months  after 
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ScraEMK  Ooun  of  tki  Umm  Bnm. 


At  the  Mi7  Term,  1836,  of  the  Dlitrict 
Court,  the  plaintiff  filed  &  declaration  on  the 
note.  In  debt,  alleging  the  nonpayment  of  the 
note,  although  frequent  demanda  had  be«i 
made  of  the  drawer.  No  demand  wa«  alleged 
to  have  bean  made  at  the  oCGce  of  diBcount 
and  ilepaait  of  the  Bank  of  the  United  Statea 
at  Naahvjlle. 

The  defendant  pleaded  payment,  on  whiefa 
inue  waa  joined,  and  the  ease  was  continued. 

At  the  aueceedtng  term  of  the  Diatrict  Conrt, 
the  defendant  fUed  the  following  plea:  That  aa 
to  the  anm  of  forty-two  hundred  and  four  dol- 
larB,  part  and  pareel  of  the  mm  bj  the  said 
plaintiff  In  said  declaration  demanded,  he,  the 
said  plaintiff,  ought  not  further  to  nave  and 
maintain  hia  aforesaid  action  therefor,  against 
him;  becauM  he  aaith,  that  after  the  said  last 
oontinuanoe  of  thia  canae,  that  Is  to  lay,  after 
the  term  of  this  court  held  on  the  first  Monday 
of  Hay  last  and  before  the  December  Term 
aforesaid,  to  wit,  on  the  eighth  day  of  June,  In 
the  year  lS3e,  at  Mobile,  to  wit,  in  the  district 
aforesaid,  one  William  J.  Blocker,  John  R. 
Blocker,  and  Benjamin  Homer,  merchants, 
trading  under  the  name  of  Homer,  Blocker  i, 
Co.,  by  William  J.  Blocker,  one  of  the  said 
inn,  m  behalf  of  himself  and  his  copartner, 
caused  to  be  sued  out  a  certain  writ  of  original 
attachment  aninit  tlie  said  Corry  M'Connell, 
for  the  sum  of  fort^-two  hundred  and  four  dol- 
lars[  and  which  said  writ  wai  iseued  by  Ben- 
Junbi  Willdna,  a  Justice  of  the  peace  of  Mobile 
County,  OB  the  aaid  eighth  day  of  June,  in  the 

Car  1836,  and  was  directed  to  the  sheriff  of 
oUle  County,  and  was  made  returnable  to  the 
County  Conrt  of  Mobile  County,  which  was 
held  on  the  second  Monihiy  in  June,  1B3B. 
And  the  said  defendant  further  aTCis  that  the 
aaid  plaintiffs  in  the  said  attachment,  were  at 
the  tune  of  suing  out  the  same,  residents  of  the 
But*  of  Alabama;  that  the  said  Corry  M'Con- 
nell was  a  noB-reaident,  and  oltisen  of  the  State 
of  New  York,  and  that  the  aaid  plaintiffs  did 
eomplj  with  the  requisitea  of  the  statute  in 
lS8*f  aueh  eases  made  *and  provided,  by  giv- 
ins  bond  and  security,  and  Sled  alfldavit, 
whereby  it  is  shown  that  the  said  justice  and 
the  aaid  County  eourt  had  jurisdiction  of  the 
ttXi  attachment,  and  that  the  said  County 
sourt  eouM  lawfully  hear  and  determine  the 
aama.  And  the  aafd  defendant  further  saith 
that  in  said  or^nal  attachment,  such  proceed- 
big*  were  had  that  he,  the  said  William  Wal- 
laoe,  was  on  the  said  eighth  day  of  June,  1S36, 
summoned  as  a  garnishee  by  the  sheriff  of  Mo- 
bile County,  and  required  to  appear  before  the 
said  County  eourt  and  answer,  on  oath,  what 
he  was  indebted  to  said  Corry  M'Connell. 
And  the  said  William  Wallace,  defendant, 
further  aaith  that,  in  obedience  to  the  said 
summons  ol  garnishment,  he,  the  said  William, 
did  appear  before  the  said  County  court  of 
&bibile,  at  the  said  term  of  the  said  County 
eourt  held  on  the  second  Monday  in  June, 
1836,  before  the  Judos  of  said  court  then  sit- 
ting, and  was  in  said  suit  of  attachment  be- 
tween the  said  Homer,  Blocker  &  Co.  plain- 
tiffs, and  Corry  MeConnell,  defendant,  ex- 
amined on  oath,  touching  hie  indebtedness 


M'Connell,  the  note  for  the  sum  of  four  thon- 


t  the  remainder  of  aatd 


proceedinga  against  aaid  MX^mnell  be  sUyed 
for  six  months,  and  that  notice  be  given  to  the 
said  ITOonneU  of  the  pendency  of  said  attach- 
ment, by  letter,  directed  to  New  York;  the 
said  MeConnell  being  shown  to  be  a  reeident  of 
the  State  of  New  Yotk.  And  the  said  defend- 
ant, Wallaee,  further  aaith,  that  In  the  said  at- 
tachment, and  upon  the  said  writ  of  garnish- 
ment, the  s^d  court  at  the  said  June  Term, 
then  sitting,  did  make  the  further  order  follow- 
ing, to  wit: 

It  ap|>earingto  the  satisfaction  of  the  court 
that  William  Wallace  has  been  duly  summoned 
aa  a  Kamishee,  and  he  having  admitted  an  in- 
debtedness to  said  defendant,  to  an  amount 
greater  than  the  amount  sued  for  In  the  Bl>ove 
entitled  cause,  it  is  considered  by  the  court, 
that  said  plaintiffs,  do  recover  from  said  gar- 
nishee, the  sum  of  forty-two  hundred  and  four 
dollars,  the  amount  sued  for  in  aaid  case,  to- 
gether with  the  cost  thereof,  and  that  all  pro- 
ceedings a^inst  aaid  gamiahee  be  stayed  until 
the  final  disposition  of  aaid  case;  wherefore  tlie 
aaid  cause  waa.  In  aaid  County  court,  at  said 
June  Term,  continued  by  said  court,  aa  well 
^ralnst  the  said  M'Connell  as  against  the  said 
Wallace,  till  the  next  term  thereof,  to  be  held 
in  due  course  of  law,  that  is  to  say,  on  the  sec- 
ond Monday  of  February,  in  the  year  1837. 
All  which  said  proceedings  in  the  said  County 
court.  In  which  the  isld  plea  still  remains 
pending  and  undetermined,  are  still  in  full 
force,  and  not  reversed,  vacated,  or  otherwise 
set  aside,  as  bv  the  record  and  proceedings  in 
said  court,  still  remaining  of  record,  will  more 
'fully  and  at  large  appear;  and  that  he,  [*13ff 
the  said  defendant,  is  ready  to  verify;  where- 
fore, be  prays  judgment,  if  the  said  plaintiffs 
ought  further  to  have  or  maintain  their  said  ac- 
tion therefor  against  him,  this  defendant,  aa  to 
the  aum  of  four  thousand  two  hundred  and 
four  dollars,  parcel  of  the  sum  by  the  said 
plaintiffs  above  demanded,  etc. 

The  plaintiff  at  the  same  term  entered  a  da- 
murrer  to  thia  plea  of  puis  darien  continuance, 
and  prayed  the  court  to  render  judgment 
against  tne  defendant  for  alx  hundred  and  sev- 
enty-six  dollars  thirty  cents,  pareel  of  the  debt 
of  four  thousand  eight  hundred  and  eighty  dol- 
lars, the  amount  of  the  note,  which  by  the  plea 
waa  wholly  undefended;  and  as  to  the  said  plea 


to  bar  him  from  maintaining  his  action  on  the 
said  note,  etc 

The  eourt,  on  the  pleadings,  gave  judgment 
aa  follows;  "As  to  the  said  sum  of  four  thou- 
sand two  hundred  and  five  dollars,  being  argued 
by  counsel,  it  seems  to  the  court  fiat  said  plea, 
OB  to  the  said  sum  of  forty-two  hundred  and 
five  dollars,  and  the  allegations  therein  con- 
tained, are  not  sufficient  In  taw  to  bar  the  said 
plaintiff  from  having  and  maintaining  hia  afiire- 
Peters  IS. 
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nSd  action  tlierefar  agKlnKt  the  uid  defend- 
ant; whereupon,  ft  Ji  ordered  br  the  court  thai 
tlw  said  demurrer  be  auatained;  but  as  to  the 
•nm  of  six  hundred  and  leventy-flve  dollan 
tUrtf-nlne  cent*,  the  residue  of  said  plaintiff*! 
debt,  in  hi:i  declaration  mentioned,  this  day 
came  the  plaintifT,  by  hia  attoraev,  and  the 
laid  defendant,  beine  solenmly  called,  came  not, 
but  wboliy  made  default,  a*  to  the  laid  last- 
mentioned  lum.  whereby  tile  said  plaintiff, 
therein  BRainat  him  remalna  altogether  unde- 
fended. It  ia  therefore  coniidered  ny  the  court 
that  the  said  Corry  JfConnell,  plaintiff,  do  re- 
eorer  a^inst  the  uld  WlllUm  Wallace,  defend- 
■Dt.  the  said  sum  of  four  thousand  eight  hun- 
dred and  eighty  dollars  and  thirty-nine  centa, 
his  debt  aforesaid,  and  alao  the  further  aum  of 
three  hundred  and  ninety-four  dollars,  the  In- 
ttmt  thereon,  tssesaed  by  the  clqrk  of  this 
court  by  way  of  damwes,  for  the  detention  of 
the  sane,  together  with  hie  cost  In  this  cause; 
the  plaintiff  remita  to  the  defendant  the  sum  of 
three  hundred  and  fifty-one  dollara  twenty- 
eight  cents." 

The  record  o(  the  District  Court  stated:  "In 
thia  cause  the  court  decided  that  the  plea  of 
puis  darien  continuance  was  a  waiver  of  the 
preriona  ptea  pleaded  by  the  defendant:  there 
was  no  default  of  the  defendaiit,  further  than 
his  abandonment,  under  the  decision  of  the 
court,  of  hia  firat  plea.  In  this  case  the  de- 
fendant moved  the  court  to  atar  proeeedinga 
in  the  said  cause  until  the  final  oeciaion  of  the 
County  Court  of  Mobile  County,  upon  ths  at- 
tachment of  Horner,  Blocker  &  Co.,  which  mo- 
tion was  overruled." 

The  defendant  prosecuted  this  ajppeaL 

The   case  was   argued   by   Mr.   Key   for  the 

Slaintiff  in  error,  and  by  Mr,  Crittenden  for  the 
efendant. 
140*]      *For  the   plalntiif,  it  waa  contended, 

1.  Tliat  the  demurrer  should  have  been  over- 
ruled, the  mattera  pleaded  being  aufflcient  un- 
der the  attachment  laws  of  Alabama. 

2.  That  the  judgment,  by  nil  dicit,  as  to  the 
reeidue  of  the  debt,  vii.,  the  9676.39,  not  at- 
tached, was  erroneous;  inasmuch  as  it  waa  cov- 
ered and  defended  by  the  first  plea  of  payment 
to  the  whole  debt,  which  plea  waa  not  waived 
by   the   subsequent   plea,   which   only   went   to 

Krt  of  the.  debt  claimed  in  the  action;  parties 
ng  allowed  by  the  law  and  practice  in  Ala- 
bama to  plead  an;  number  of  pleaa  to  the  same 
cause  of  action. 

3.  That  the  declaration  on  the  note  does  not 
Bver  that  payment  of  the  note  waa  demanded 
at  the  oEBoe  of  discount  and  deposit  ol  the 
Banic  of  the  United  Statea  at  Nashville,  where 
the  aaine  waa  payable. 

Upon  the  first  point,  Hr.  Key  contended  that 
the  attachment  in  the  State  court  of  Alabama 
vBi  a  bar  to  further  proceeding  in  the  District 
Oourt.  If  thia  be  not  ao,  the  plaintiff  in  the 
(ourt  below  will  twice  recover  the  amount  of 
ia  debt  from  the  defendant— once  in  the  Dia- 
triet  Court,  and  again  in  the  State  court;  as 
bi)  tebt  to  the  attaching  creditor  will  be  paid 
■iidar  the  judgment  of  that  court. 

The  plaintiff  in  error  had  anawered  to  the 
itttchment  that  he  owed  to  M'CoDnell,  the  de- 
ftadsot  in  error,  the  amount  of  Uie  debt 
tliined  by  the  plaintiff  in  the  attachment ;  and 
tU^  by  the  attaclitoent  law  of  Alabama,  fixed 
UL.04. 


his  res  [ton  nihility.  But  as  to  the  residue  of  the 
note,  he  continued  liable  to  the  plaintiff  in  the 
District  Court,  if  liable  at  all.  The  District 
Court  decided  that  the  plea  of  tlie  attachment 
was  a  waiver  of  the  flret  plea.  This  was  not 
Bo;  It  could  operate  only,  if  it  had  any  opera- 
tion, as  to  part  of  it 

The  ease  of  the  defendant  in  error  is  put  <m 
the  ground  that  the  attachment  waa  no  bar  to 
the  ault  in  the  District  Court  of  Alabama. 
This  would  be  so  if  in  the  attachment  case  the 

Srniehee  could  plead  the  exiating  action  in  the 
strict  Court.  This  he  could  not  do.  It  waa 
not  a  ptea  to  the  attachment  that  a  suit  was 
pending  for  the  debt  attached,  and  this  ia  the 
law  of  Alabama,  as  it  is  in  all  the  States  in 
which  attachment  laws  exist.  By  the  customs 
of  Ijondon  such  a  plea  would  be  good,  but  not 

By  the  attachment  laws  ol  Alabama,  every 
thing  in  the  shape  of  ^ooda  or  eredita,  whether 
sued  for  or  not,  even  judgments  and  money  in 
the  hands  of  the  sheriff,  may  be  attached;  and 
the  garnishee  can  only  defend  himself  by  show- 
ing that  hs  had  nothing  in  hia  hands,  and  owed 
nothing  to  ths  defen&nt  in  the  attachment. 
No  matter  how  he  owed  i^  whether  sued  for 
or  not     Aiken's  Digest,  37,  sec  15,  16,  16. 

Nor  can  ths  defendant  in  the  attachment 
suit  complain.  He  has  full  notice  of  thia  pro- 
ceeding, and  may  appear  and  dissolve  the  at- 
tachment; and  he  has  security  for  the  restora- 
tion of  the  property  in  a  year  and  a  day,  should 
the  plaintiff  in  the  attachment  have  recovered 


nproperly. 


before  the  court,  the  plea  of 
puis  darien  continuance  *ii  said  to  have  [*I41 
overruled  the  plea  of  payment  entered  to  Qtt 
plaintiff'a  declarations,  and  thus  makes  it  apply 
to  the  whole  ol  the  claim  of  the  plaintiff;  when, 
in  fact,  its  application  was  for  a  sum  less  than 
the  amount  of  the  note,  leaving  the  balance,  six 
hundred  and  seventy-tive  dollara  thirty-nine 
centa,  undefended.  This  ia  founded  upon  the 
supposition  that  such  a  plea  withdraws  the 
whole  defense  originally  pleaded.  But  this  ia 
not  so;  the  plea  naa  no  operation  but  to  the 
aum  atated  in  it,  and  in  this  case,  the  attach- 
ment had  seized  upon  four  thousand  two  hun- 
dred and  five  dollars,  leaving  the  residue  of  the 
note  cued  upon  protected  from  a  judgment  of 
the  court  on  the  original  plea  of  payment.  The 
case  in  2  Wendell's  Reports,  300,  fully  sustains 
this  poaition. 

2.  Do  not  the  attachment  lawa  of  the  Statea 
interpose  a  bar  to  a  suit  commenced  before  the 
attacnment ! 

It  ia  important  that  tbta  question  ahould  he 
considered,  and  the  principle  settled,  and  tbat 
the  property  of  abaent  debtors  shall  l>e  liable  to 
pay  their  creditors.  Mudi  of  the  credit  which 
an  individual,  who  ia  a  nonresident,  obtains,  is 
often  derived  from  the  debts  due  to  him  at  the 
place  or  in  the  country  in  which  the  credit  ia 
given ;  aa  they  are  considered  liable,  under  the 
attachment  laws  of  the  Statea,  to  the  payment 
of  his  debta.  Thus  the  credit  operations  of  the 
country  are  made  safer,  and  commercial  trans- 
actiona  are  beneficially  extended- 
It  seems  to  be  considered  by  the  District 
Court  of  Alabama  that  the  attaehinent  In  the 
State  court  could  not  operate  after  the  com- 
mencement of  the  suit  oa  the  pdto.^   Bid  t|w 


Sonux  Coun  of  tki  Uitrno  SrAn 


onlf  qmitioii  to  the  origiiwl  debtor  ludflT  the 
•ttAchment  was,  do  you  owe  the  money  1  And 
no  itate  of  thinga,  luch  ••  d  init,  or  lurety  for 
the  defenduit  in  the  attachmeot,  eould  exem~* 
him  from  liability  for  the  amount  in  hii  hani.. 

It  i»  laid,  it  ii  different  in  England :  this  ia 
ao  to  aome  extant.  By  tlie  attacliment  law,  un- 
der the  ouatoDS  ol  Loadon,  a  debt  in  euit  cannot 
be  attached.  But  thia  ia  not  the  law  in  the 
SUtea  of  the  United  SUtM.  The  attachment 
law  of  England,  tmder  the  onitomi  of  London, 
if  peculiar  in  nuutv  ol  ita  teaturea,  although  in 
aome  reapecta  our  law*  are  the  ume.  Cuatoma 
ol  London,  eSS-SGS.  By  that  law,  debts  in 
anit,  debta  on  judgmenta,  cannot  be  attached; 
our  lawa  gire  no  auch  eiemptfona. 

It  ia  a  settled  prfuciple  that  tha  proper^  ot 
abeent  debtors  la  liable,  by  Wialation,  to  the 
payment  of  thetr  debta.  This  ia  a  rule  in 
ftlmoat  all  the  Statea  of  tlie  Union,  and  it  wilt 
not  be  disturbed  by  the  courts  ot  ths  United 
SUtea.  Cited,  Aiken'a  Digest  of  the  lawa  of 
Alatiama,  37;  Sergeant  on  Attachment,  181; 
8  DalUa,  !T9;  8  Yeatea,  1B2;  fl  Johns.  Bep.  221; 
80  Johna.  Rep.  220-231,  230,  2S8;  4  Oowen, 
S21;  1  Patera's  C.  C.  B.  24S;  8  Cowen,  311, 
S16;  I  Harris  k  IfEenry,  836;  2  Harris  & 
H'Heary,  408;  1  Alabama  Bep.  129;  12  Mar- 
tin's Bep.  68. 

Upon  these  anthoritiea,  it  ia  immaterial 
whether  the  attachment  was  commenced  before 
or  after  the  auit  was  instituted. 

S.  It  is  contended  that  the  plea  of  puis  darien 
141*]  *oontinuanee  ia  a  waiver  ot  all  preoed- 

lliia  may  be  admitted  so  far  aa  the  plea  goes, 
but  it  does  not  extend  beyond  ths  matter  of  the 
plea;  nor  is  it  an  abandonment  of  a  defenae 
whiidi  ia  not  affected  by  the  plea.  Where  it  ia 
pleaded  to  a  part  of  the  bill  sued  on,  and  not 
to  the  whole  amount  of  It,  the  original  plea 
stands  for  the  residue  unaffected  by  uie  special 
plea.  This  must  be  ao,  or  the  groaseat  injuatioe 
mig^t  arise,  as  the  defendant,  who  should  de- 
sire to  arail  himself  ot  a  just  defeoae  to  a  part 
ot  a  debt  claimed  from  him,  must  Bive  up  a  de- 
fense which  would  be  equally  aTailable  against 
another  part  ot  it. 

The  authoritiea  do  not  suatain  the  poaitiMi 
npon  which  the  decision  of  the  District  Court 
was  made.  When  the  plea  of  puis  darien  con- 
tinuance goes  to  a  part  only  of  the  claim,  it  has 
BO  extent  to  any  or  other  further  part.  1  Ala- 
bama Rep.  180,  2  Wendell,  300. 

!liie  last  objection  ia  that  there  ia  no  aver- 
ment of  a  demand  at  the  bank  of  depoait  at 
Nashville,  and  no  demand  ia  stated  to  have 
been  made  there. 


In  Naabville,  to  pay  it,  and  that  a  demand 
made  there  in  eonfonnity  with  the  notel  It 
haa  been  decided  that  aa  to  the  indoraer  on  a 
note  of  this  deacrlptlon,  it  la  neeeaaai;  to  prove 
sneh  a  demand.  Smith  r.  The  Bank  of  the 
United  5Utes,  11  Wheat  ITl.  The  same  prin- 
ciple  ahould  apply   in  an  action  againat   the 

Mr.  Crittenden,  for  the  defendant,  aaid  there 
are  but  two  questiona  in  tha  case. 

1.  Whether  the  plea  puis  darien  aontinuauce 
ia  a  good  bar  to  the  action. 

g.  Wbetber  Chat  plea  was  a  waiver  of  the 
Unt  pie*  ot  payment. 


Aa  to  the  first  question,  It  is  Inaiated,  on  tha 
part  of  M'Connell,  that  neither  the  pendency  of 
an  attachment  nor  condemnation  under  it,  if 
the  attachment  be  issued  after  the  commence- 
ment ot  his  auit,  can  form  any  l^al  defenae  or 
bar  to  that  suit.     And  for  authority  on  thia 

£)int,  reference  ia  made  to  3  Wilson,  207-304; 
rooks  T.  Smith,  1  Salkeld,  280;  Savage's  cue, 
I  Salkeld,  201;  S  Johns.  Bep.  101;  6  Taunton, 
OSS;  4  Dumford  A  East's  Rep.  312;  16  Eng. 
Com.  Law  Rep.  78  and  70. 

Aa  M'CoDnell's  suit  was  brought  long  before 
the  attachment  pleaded  in  har  ot  it.  It  follows, 
therefore,  that  tha  decision  of  the  court  npon 
the  demurrer  to  that  plea  was  correct.  If  tlie 
matter  of  the  plea  waa  available  at  all,  It  eould 
only  have  been  pleaded  in  abatement.  1  Chit- 
^,  6B7. 

As  to  the  second  qnestioiitwe  refer  to  Chi  tty"* 
Pleading,  ToL  I.,  607,  ete.  and  the  easM  cited 
in  the  note  thereto ;  and  also  to  the  case  of  Ken- 
ner  and  Buaaard  v.  Marshall,  1  Wheaton,  210, 
In  the  ease  referred  to  in  Chitty,  he  aays:    "A 

flea  puis  darien  continuance,  ia  not  a  departare 
rem,  but  la  a  waiver  ot  the  Drst  plea,  and  no 
advantage  *can  afterwards  be  taken  of  [*14t 
it;  nor  can  even  the  plaintiff  afterwards  proceed 

Upon  the  whole  matter,  thersfore,  it  is  con- 
tended that  the  judgment  ooght  to  be  affirmed. 


This  case  comes  up  on  a  writ  of  srror  from 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

The  action  in  the  court  below  waa  founded 
upon  a  note,  which,  although  under  seal,  is 
considered  in  Tennessee  a  promissory  note,  and 
is  in  the  words  following: 

"Three  years  and  two  months  after  dat^  I 
promise  to  pa^  Corry  M'Counell  or  order,  at 
the  office  of  diacount  and  deposit  ai  the  Bank 
of  the  United  States,  at  Nashville,  four  thou- 
sand eight  hundred  and  eighty  doUara  ninety - 
nine  cents,  value  received.'  The  declaration 
acts  out  thia  note  according  to  Ita  terms,  and 
alleges  the  promise  to  pay  at  the  office  ot  dis- 
count and  aepoait  ot  the  Bank  of  the  United 
SUtas  at  Nashville,  without  averring  that  the 
note  was  presented  at  the  bank  or  demand  of 
payment  made  there.  The  defendant  pleaded 
payment  and  aatiefaction  of  the  note;  and  iasue 
being  joined  thereupon,  tbe  cause  was  continued 
until  tbe  next  term  thereafter;  at  which  time 
the   defendant   interposed   a    plea   puis   darien 


lara,  part  and  parcel  ot  the  a 

the  declaration,  ought  not  further  to  have 
and  maintain  hia  action  therefor  against  him, 
liecauie  that  aum  had  l>een  attached  by  Blocker 
k,  Co.  by  proceedings  commenced  by  them 
against  the  plaintiff  in  thia  cause,  under  the  at- 
tachment law  ot  Alabama,  in  which  ha  waa 
aumuional  as  garnishee;  and  setting  aut  the 
proceedings  against  him  according  to  the  re- 
quirements ot  that  law,  and  under  whicli  tM 
waa  examined  on  oath;  and  did  declare  thitt  bs 
executed  the  note  to  the  aaid  M'Connell,  tha 
plaintiff  in  this  cause,  aa  set  out  in  the  declara- 
tion, that  he  had  paid  on  the  note  three  hun- 
dred and  seventy-two  doltara  and  tbir^-fonr 
cents,  and  that  tAe  remainder  of  the  said  nots 
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was  dnt  by  him  to  mM  lifCanDell.  And  thn 
^c»  farther  s«U  out  that  under  the  proceedings 
on  tha  attachment,  the  oonrt  had  given  judg- 
ment Bgainst  him  for  four  thousand  two  hnn- 
dred  and  four  dollara  and  cotts;  but  with  a 
■t^  of  all  further  proceeding*  until  the  further 
diapoaition  of  the  case,  and  which  remaint  yet 
uadetcrmiBed. 

Ta  tbii  plea  tlie  plaintiff  demurred,  and 
the  court  austained  the  demurrar,  and  gave 
judgmeot  for  the  plaintiff  for  tix  hundred  and 
Mvmty-flve  dollars  and  thirtj-nine  oente,  the 
niidue  of  the  plaintiff's  debt  in  hia  declaration 
mentioned,  by  default;  and  thereupon  gave  a 
final  jnd^nent  for  the  plaintiff  for  the  full 
Bmoant  of  the  note,  four  thonaand  eight  hun- 
dred and  eighty  dollars,  the  debt  aforceaid,  and 
three  hundred  and  ninety-four  dollar*,  the  ~ 


tereat  aaaetsed  by  the  clerk,  together  with  hie 
Ind  the  pUintiff  remits  upon  the  record 
a  of  three  hundred  and  flity-one  dollara 


144*]  'and  twenty-eight  cents;  and  the  ques- 
tioBa  arising  upon  this  record  have  been  made 
tad  argued  under  the  following  objections: 

1.  T&at  the  declaration  is  bad  for  want  of  an 
averment  that  the  note  was  presented,  and  pay- 
■ent  demanded  at  the  office  of  discount  and 
depoeit  of  the  Bank  of  the  United  State*  at 
NaahTiUe. 

2.  That  the  matters  pleaded  of  ttte  proceed- 
lagr  under  the  attachment  law*  of  Alabama 
were  tulBcient  to  bar  the  action,  as  to  the 
amount  ot  the  eum  so  attached,  and  tliat  the 
donarrer  ought  therefore  to  have  been  over- 
mted. 

3.  That  the  judgment  br  nil  dicit,  tor  the  six 
hundred  and  urenty-flve  dollara  and  thir^-nlne 
eoita.  was  erroneous. 

The  qneatioD  raised  ai  to  the  sulSaiency  of 
the  decuration  in  a  ease  where  the  suit  is  by 
the  payee  asajnst  the  malcer  of  a  promissory 
aMe,  never  baa  received  the  direct  decision  of 
this  eourt.  In  the  ease  of  The  Bank  of  the 
United  SUtea  v.  Smith,  11  Wheat.  172,  the  note 
npon  whieh  the  action  was  founded  was  made 
payable  at  the  office  ot  discount  and  deposit 
of  the  Bank  of  the  United  States  in  the  city  of 
Washington;  and  the  suit  was  against  the  in- 
doner,  and  the  question  turn^  upon  the  suOi- 
eJeney  of  the  averment  in  the  declaration  of  a 
tanand  of  payment  of  the  maker.  And  the 
tonrt  aaid,  when  in  the  body  of  a  note  the 
litaee  of  payment  is  designated,  the  indoraer 
BU  a  Tight  to  presume  thut  the  maker  has  pro- 
ridad  fund*  at  such  place  to  pay  the  note,  and 
kss  a  ri^t  to  require  the  holder  to  apply  at  such 
phee  for  payment.  In  the  opinion  delivered  in 
that  caae,  Uie  question  now  presented  in  the 
esse  before  us  is  stated;  and  it  said,  whether 
where  the  aoit  ia  against  the  maker  of  a  prom- 
iNoiy  note,  or  the  acceptor  of  a  bill  of  ei- 
tkai^  payable  at  a  particular  place,  it  is  nec- 
eaary  to  aver  a  demand  ot  payment  at  such 
place,  and  upon  the  trial  to  prove  such  demand, 
■  a  question  upon  which  conflicting  opinions 
[  lint  been  entertained  In  the  courts  in  West- 
■iisler  BalL  But  that  the  question  in  such 
:  W*  may,  perhaps,  be  considered  at  rest  in  Entc- 
lud  1^  the  decision  of  the  late  case  of  Rowe 
T.To«mg,  t  Brod.  t  Bing.  ISS,  in  the  House  of 
Loids.  where  it  was  held  that  if  a  bill  of  ex- 
daige  be  accepted,  payable  at  a  particular 
\ktt,  the  deelaratioo  on  such  bill,  against  the 
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acceptor,  most  arer  presentment  at  the  place. 
and  the  averment  must  be  proved.  But  it  is 
there  said  a  contrary  opinion  baa  been  enter- 
tained by  courts  In  this  oountry;  that  a  donand 
on  the  maker  of  a  note,  or  tbe  acceptor  of  a 
bill  payable  at  a  specified  place,  need  not  be 
averred  in  the  declaration  or  proved  on  the 
trial,  that  it  is  not  a  condition  precedent  to  the 
plaintiff's  right  of  recovery.  As  matter  of  prac- 
tice, application  will  generally  be  made  at  the 
place  appointed.  If  it  It  believed  that  funds  hare 
been  there  placed  to  meet  the  note  or  bill.  But 
if  the  maker  or  acceptor  haa  sustained  any  loss 
by  the  omission  of  the  holder  to  make  auch  ap- 
plication tor  payment  at  the  place  appointed,  it 
IS  matter  of  defense  to  set  up^  plea  and  proof. 
But  it  is  added,  as  this  question  does  not  nec- 
essarily arise  In  this  case,  we  do  not  mean  to  ba 
understood  as  expressing  any  decided  opinion 
upon  it,  although  we  are  strongly  *ln-  i'HS 
dined  to  think  that,  as  against  the  maker  of  a 
note  or  the  acceptor  of  a  bill,  no  averment  or 

Sroot  of  demand  of  payment  at  the  plaea 
eaignated  would  be  necessary.  The  queetion 
now  before  the  court  cannot,  certainly,  be  con- 
sidered as  decided  by  the  ease  of  The  Bank  of 
the  United  States  r.  Smith.  But  It  cannot  be 
viewed  as  the  mere  obiter  opinion  of  tiie  judge 
wbo  delivered  the  judgment  of  the  court.  The 
attention  of  the  court  was  drawn  to  the  ques- 
tion now  before  the  court,  and  the  remark* 
made  npon  it,  and  the  authorities  referred  to, 
show  that  this  eourt  was  fully  apprised  of  the 
conflicting  oplnlona  of  the  English  courts  on 
the  question,  and  that  opinions  contrary  to  that 
of  the  House  of  Lords,  in  the  case  ot  Rowe  v. 
Young,  had  been  entertained  by  some  ot  the 
courts  in  this  country:  and  under  this  view  of 
the  question,  the  court  say  they  are  strongly 
inclined  to  adopt  the  American  decisions.  Aa 
the  precise  question  Is  now  presented  by  this 
record,  It  become*  necessary  to  dispose  of  it. 

It  is  not  deemed  necessary  to  go  into  a  critic- 
al enamination  of  the  English  authorities  upon 
this  point;  a  reference  to  the  case  In  the  House 
of  Lords,  which  was  decided  in  the  year  1820, 
shows  the  great  diversity  ot  opinion  entertained 
by  the  English  judges  upon  this  question.  It 
was,  however,  decided  that  if  a  bill  ot  exchange 
is  accepted,  payable  at  a  particular  place,  the 
declaration  In  an  action  on  such  bill  against  the 
acceptor,  must  aver  presentment  at  that  place, 
and  the  averment  must  be  proved.  The  X^rd 
Chancellor,  in  stating  the  question,  said  this 
was  a  very  fit  question  to  be  brought  before 
the  House  of  Lords,  because  the  state  of  the 
law,  as  actually  administered  In  the  courts,  ia 
such  that  it  would  be  infinitely  better  to  settle 
it  in  any  way  than  to  permit  so  controversial  a 
state  to  exist  any  longer.  That  the  Court  of 
King's  Bench  has  been  of  lata  years  in  the  habit 
ot  holding  that  such  an  accepU.Dce  as  this  is  a 
general  acceptance,  and  that  it  is  not  necessary 
to  notice  It  aa  such  In  the  declaration,  or  to 
prove  presentment,  but  that  it  must  be  consid- 
ered as  matter  ot  defense;  and  that  the  defend- 
ant must  state  himself  ready  to  pay  at  the 
place,  and  bring  the  money  into  court,  and  so 
bar  the  action  by  proving  the  truth  of  that 
defense.  On  the  contrary,  the  Court  of  Com- 
mon Pleas  was  in  the  habit  of  holding  that  an 
acceptance  like  this  was  a  qualified  acceptance, 
and  that  the  eontiaet  ot  tib«  a^^^^ifft  ,9^^a 
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pftj  *t  tha  plact,  and  that  as  a  matter  of  plead' 
mg,  a  prBacntmeDt  at  tbe  place  stipulated  muat 
be  averred,  and  that  evidence  must  be  given  to 
luataiu  that  averment,  and  that  the  bolder  of 
tlte  bin  baa  no  cause  of  action  unleti  such  de- 
mand has  been  made.  In  that  ease  the  opinion 
ol  the  twelve  judKei  was  taken  and  laid  before 
the  House  of  Lords,  and  will  be  found  reported 
In  ao  appendix  to  tbe  report  of  the  case  of 
Rove  T.  Young,  2  Brod.  t  Bing.  ISO,  in  which 
opinions  alt  cases  are  referred  to  in  vhich  the 

Sueation  had  been  drawn  into  discussion,  and 
lie  result  appears  to  have  been  that  eight 
indges  out  of  the  twelve  sustained  the  doc- 
trine of  tbe  King's  Bench  on  this  question;  not- 
withstanding which  Uie  judgment  was  reversed. 
!«•*]  *It  U  fairly  to  be  inferred  from  an 
met  of  Parliament  passed  immediately  there- 
aft«  (1  and  2  Qeorge  IV.,  eh.  7S)  that  this 
deeision  was  not  satisfactoiy.  By  that  act  it  is 
declared  that  "after  the  1st  of  August,  1821,  if 
•DT  person  shall  accept  a  bill  of  exchange  pay- 
•Ua  at  the  house  of  a  banker  or  other  place, 
without  further  expression  in  his  acceptance, 
Bueb  acceptance  shall  be  deemed  and  taken  to 
be^  to  all  Intents  and  purposes,  a  general  ac- 
ceptance of  such  bill.  But  If  the  acceptor  shall, 
in  bis  acceptance,  express  that  he  accepts  the 
bill  payable  at  a  banker's  house  or  other  place 
only,  and  not  otherwise  or  elsewhere,  such  ac- 
ceptance shall  be  a  qualified  acceptance  of  such 
hill,  and   the  acceptor   shall   not   be   liable   to 


Bayley  on  Bills,  200,  note. 

In  moat  of  tbe  cases  which  have  arisen  In  the 
Bnglleh  oonrta,  the  suit  has  been  against  the 
acoeptoT  of  tha  bill;  and  in  some  eases  a  dis- 
tinction would  seem  to  be  made  between  such 
a  case,  and  that  of  a  note  when  tbe  action  is 
against  the  maker,  and  the  designated  place  is 
In  the  body  of  the  note.  But  there  can  be  no 
•olid  grounds  upon  which  such  a  distinction 
can  rest.  The  acceptor  of  a  bill  stands  in  the 
same  relation  to  the  drawee  as  the  maker  of  a 
note  does  to  the  payee;  and  the  acceptor  is  the 

Srincipai  debtor,  in  the  case  of  a  bill,  precisely 
be  the  maker  of  a  note.  The  liability  of  the 
acieptoT  grows  out  of,  and  is  to  be  governed  by 
the  terms  of  his  acceptance,  and  tbe  liability 
of  the  maker  of  a  note  grows  out  of,  and  is 
to  he  governed  by  the  terms  of  bis  note;  and 
the  place  of  payment  can  be  of  no  more  im- 
portance in  the  one  case  than  in  the  other. 
And  in  some  of  tbe  cases  where  the  point  was 
made,  the  action  waa  against  tbe  maker  of  a 

SromisaoiT  note,  and  the  place  of  payment 
esignated  in  the  body  of  the  note.  The  case 
of  Nichols  V.  Bowes,  2  Camp.  498,  was  one  of 
that  description,  decided  in  the  year  1810;  and 
it  was  contended  on  the  trial  that  the  plaintilT 
was  bound  to  show  that  the  note  wiu  presented 
at  the  banking  house  where  it  was  made  paya- 
ble. But  Lord  Ellenboroush,  before  whom  tbe 
causa  waa  tried,  not  only  decided  that  no  such 
proof  waa  necessary,  but  would  not  suffer  such 
avidenee  to  be  given;  although  the  counsel  for 
tbe  plaintiff  said  he  had  a  witness  in  court  to 
prove  the  note  was  presented  at  the  banker's 
tha  day  it  became  due;  bis  lordship  alleging 
that  he  was  afraid  to  admit  such  evidence,  lest 
doabta  should  Afit  as  to  ita  necessity.    And  in 


that  if  a  promissory  note  is  made  payable  at 
a  particular  place,  in  an  action  against  the 
maker,  there  is  no  necessity  foi  proving  that 
it  was  presented  there  for  payment. 

The  eaae  of  Saunderson  v.  Bowea,  14  Eaat, 
SOO,  decided  in  the  King's  Bench  in  the  year 
1811,  is  sometimea  referred  to  aa  containing  a 
different  rule  of  construction  of  the  same  words 
when  used  in  tbe  bod^  of  a  promissory  note, 
from  that  which  is  given  to  them  whan  used 
in  the  acceptance  of  a  bill  of  exchange.  But 
it  may  be  *weli  questioned  whether  this  [*147 
use  warrants  any  such  conclusion.  That  waa 
an  action  on  a  pramissoiy  note  by  tbe  bearer 
against  the  maker.  The  note,  as  set  out  in 
the  declaration,  was  a  promise  to  pay  on  de- 
mand at  a  speciRed  place,  and  there  was  no  aver- 
ment that  a  demand  of  pajnnent  had  t»een  made 


support  of  the  demurrer  referred  to  cases  where 
the  rule  had  been  applied  to  acceptances  on  bills 
of  exchange;  but  contended  that  the  rule  did 
not  apply  to  a  promissory  note,  when  tbe  plaoa 
is  designated  in  tbe  body  of  tbe  note.  Liord 
Gllenborough,  in  the  course  of  the  argument, 
in  answer  to  some  eases  referred  to  by  counsel, 
observed:  those  are  caees  where  money  is  to  be 
paid,  or  something  to  be  done  at  a  partio- 
ular  time  as  well  as  place,  therefore  the  party 
(defendant)  may  readily  make  an  averment 
that  be  was  ready  at  the  time  and  place  to 
pay,  and  that  tha  other  party  was  not  ready  t9 
receive  it;  but  here  the  time  of  payment  de- 
pends entirel^r  on  the  pleasure  of  the  bolder  of 
the  note.  It  is  true  Lord  Ellenborough  did  not 
seem  to  place  his  opinion,  in  the  ultimate  de- 
cision of  tbe  cause,  upon  this  ground.  Bui 
the  other  judges  did  not  allude  to  the  distino- 
tion  taken  at  the  bar  between  that  case  and 
theacceptanceof  abill  inlike  terms,  but  placed 
their  opinions  upon  the  terms  of  the  note  itself, 
being  a  promise  to  pay  on  demand  at  a  pBT7 
ticular  ptiicc  And  there  is  certainly  a  manifest 
distinction  between  a  promise  to  pay  on  demand 
at  a  given  place  and  a  promise  to  pay  at  a 
ftxed  time  at  such  plnce.  And  il  is  hatdlj 
to  be  presumed  that  Lord  Ellenborough  In- 
tended to  rest  his  judgment  upon  a  diitinctloB 
between  a  promissory  note  and  a  bill  of  ex- 
change, as  both  he  and  Mr.  Justice  Bayley  had 
a  very  short  time  before,  in  the  cases  of  NichoU 
v.  Bowes  and  Wild  v.  Rcnwanls,  aljove  referred 
to,  applied  the  same  rule  of  construction  to 
promissory  notes  where  the  promise  was  con- 
tained in  tbe  body  of  the  note.  Where  the 
promise  is  to  pay  on  demand  at  a  particular 
place,  there  is  no  cause  of  action  until  the 
demand  is  msde;  and  the  maker  of  the  note 
cannot  discharge  himself  by  an  offer  of  pay* 
ment,  the  note  not  being  due  until  demanded. 

Thus  we  see  that  until  the  late  decision  in 
the  House  of  Lords  in  the  case  of  Howe  v. 
Young,  and  the  set  of  Parliament  passed  soon 
thereafter,  this  question  was  in  a  very  unset- 
tled state  in  the  English  couris ;  and  without  un- 
dertaking to  decide  between  those  conBicting 
opinions,  it  may  be  well  to  look  at  tbe  light  itt 
which  this  question  has  been  viewed  in  tha 
courts  in  this  country. 

Tliis  question  came  before  the  Buprems 
PMon  19. 
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Conrt  «f  thm  Stan  of  N«ir  York  in  the  year 
1800,  in  the  oae  of  Podcn  and  Slater  t.  Sharp, 
4  Johna.  Rep.  183,  and  the  court  aaid  the 
holder  of  a  bill  of  axebange  need  not  ihow  a 
demand  of  pajtnent  of  the  acceptor,  any  more 
tbao  of  the  maker  of  a  note.  It  li  the  buainesH 
of  the  acceptor  to  ihow  that  he  was  ready  at 
the  day  and  place  appointed,  but  that  no  one 
caBe  to  ivecire  the  money,  and  that  he  wa>  al- 
wsya  ready  aftarmrda  to  pay.  Thia  case  (howB 
that  the  aeeeptor  of  a  bill,  and  the  maker  of  a 
note,  were  conaidered  as  standing  on  the  same 
lit'}  footing  with  respect  *to  a  demand  of 
payment  at  tfae  place  designated.  And  in  the 
tmae  of  Wolcott  t.  Van  Santvoord,  IT  Johns. 
Sep.  Z48,  which  came  before  the  same  court  in 
the  year  1819,  the  same  queation  arose.  The  ac- 
tion was  againat  tbe  acceptor  of  a  bill,  payable 
liTe  moDtlu  after  date  at  the  Bank  of  Utica, 
and  the  declaivtion  contained  no  averment  of  a 
dfnand  at  the  Bank  of  Utica,  and  upon  a 
demurrer  to  the  declaration,  the  court  gave 
judgment  for  the  plaintiff.  Chief  Juatice 
Spencer,  in  delivering  the  opinion  of  the  court, 
obserrcd  that  the  queation  had  been  already 
decided  in  the  caae  of  Foden  v.  Sharp;  but 
considering  the  great  diversity  of  opinion 
anon^  tbe  jadgei  in  the  English  courta  on  the 
qiir«tion,  be  took  occasion  critically  to  review 
Mm  caaea  which  had  come  before  thoae  courts, 
and  shows  very  satisfactorily  that  tbe  weight  of 
tbe  authority  is  tu  conformity  to  that  decision, 
snd  tbe  demurrer  was  accordingly  overruled, 
and  the  Uw  In  that  State  for  the  last  thirty 
years  ban  been  oonajdered  as  settled  upon  this 
point.  And  although  the  action  waa  againat 
the  aoeeptor  ol  a  bill  of  exchange,  it  is  very  evi' 
dent  that  this  aireum stance  Md  no  influence 
upon  the  deeiaion ;  for  the  court  say  that  in  thia 
respect  the  acceptor  stands  in  the  same  rela- 
tion to  the  payee  as  tbe  maker  of  a  note  doea 
to  the  indorsee.  He  is  the  principal,  and  not  a 
eoltatcral  debtor. 

And  in  tbe  case  of  Caldwell  r.  Cassady,  8 
Cnwen.  871,  decided  in  the  same  court  in  the 
year  1828,  the  suit  was  upon  a  promissory  note 
payable  siity  days  after  date  at  the  Franklin 
Bank  in  Kew  York,  and  the  note  had  not  been 
pitsentad  or  payment  demanded  at  the  bank; 
tbe  court  said,  this  ease  has  been  already  decid- 
ed by  this  conrt  in  the  case  of  Wolcott  v,  Van 
Ssntroord.  And  alter  noticing  some  of  the 
CUES  in  the  English  courta,  and  alluding  to  the 
ooohuion  that  seemed  to  exist  there  upon  the 
i|i»ition,  they  add,  that  whatever  he  the  rule  in 
otter  courta,  the  rule  in  this  court  must  be  con- 
■idered  aettled,  that  where  a  promissory  note  is 
ude  payable  at  a  particular  place  on  a  day 
ceitain,  the  holder  of  the  note  la  not  bound  to 
B*ka  a  demand  at  the  time  and  place  by  way 
of  1  condition  precedent  to  the  bringing  an 
ictiOB  against  the  maker.  But  if  the  maker 
vu  ready  to  pay  at  the  time  and  place,  he  may 
flcsd  it,  aa  he  would  plead  a  tender  in  bar  ol 
dunigM  and  ooata,  by  bringing  the  money 
iito  emrt. 

It  is  not  deemed  necessary  to  notice  very 
and  at  length  tfae  varioiu  eases  that  have 
iritCB  In  tbe  Amoriean  eourta  upon  thia  quca- 
tioB,  but  barely  to  refer  to  auch  aa  iiave  fallen 
uder  the  obaerration  of  the  court,  and  we 
kridy  atatc  the  point  and  deeiaion  thereupon, 
ud  Uw  reault  will  show  a  uniform  coiirse  of 
II  U  e4. 


notes  againat  the  maker,  i 
change,  where  the  auit  is  against  the  maker  in 
tbe  one  ease,  and  acceptor  in  the  other,  and  the 
note  or  bill  made  payable  at  a  specified  time 
and  place,  it  ia  not  necessary  to  aver  in  the 
declaration,  or  prove  OB  the  trial,  that  a  de- 
mand of  payment  was  made  in  order  to  main- 
tain the  action.  But  that  it  the  maker  or  ac- 
ceptor was  at  the  place  at  the  time  designated, 
aiid  was  ready  and  offered  to  pay  the  money, 
it  was  matter  of  defense  to  be  pleaded  and 
proved  on  his  part. 

'The  case  of  Watkins  t.  Crouch  &  Co.  [■149 
in  the  Court  of  Appeals  of  Virginia,  S  Leigh, 
S22,  was  a  suit  against  the  maker  and  indoi-aer, 
jointly,  aa  in  the  course  In  that  State  upon  a 
promissory  note  like  the  one  in  suit.  The  note 
was  made  payable  at  a  apeciOed  time,  at  the 
Fanners'  Bank,  at  Biclimond,  and  the  Court  of 
Appeals,  in  the  year  1834,  decided,  that  it  waa 
not  necessary  to  aver  and  prove  a  presentation 
at  the  Bank  and  demand  of  payment  in  order 
to  entitle  the  plaintiff  to  recover  against  the 
maker;  but  that  it  vras  necessary  in  order  to 
entitle  him  to  recover  against  the  indorser: 
and  the  president  of  the  court  went  into  a  very 
elaborate  consideration  of  tbe  decisions  of  the 
English  courta  upon  the  question;  and  to  show 
that  upon  common  law  principles,  applicable 
to  bonds,  notea,  and  other  contracts  lor  the 
payment  ol  money,  no  previous  demand  was 
necessary  in  order  to  sustain  the  action,  but 
that  a  tender  and  readiness  to  pay  must  come 
by  way  of  defense  from  the  defendant;  and  that 
looking  upon  the  note  aa  commercial  paper, 
the  principles  of  the  common  law  were  clearly 
acainst  the  necessi^  of  such  demand  and  proof, 
where  the  time  and  place  were  specified,  though 


ought  to  be  made;  and  he  examined  the  case  of 

Sanderson   v.    Bowes   to   show   that   it   turned 

upon  that  distinction,  the  note  being  payable 

demand   at   a   specified    place. 


t  Johnson,  ITfi,  and  the  New  York  cases,  as 
well  as  that  of  The  Bank  of  tba  United  States 
V.  Smith,  11  Wheat.  171,  are  cited  with  ap- 
probation and  fnlly  adopted;  and  the  court  put 
the  ease  upon  the  broad  ground  that  when  tbe 
suit  IB  against  tbe  maker  of  a  promissory  note, 
payable  at  a  specified  time  and  place,  no  de- 
mand is  necessary  to  be  averred,  upon  the 
principle  that  the  money  to  be  paid  is  a  debt 


there  be  a  neglect  on  tbe  part  of  the  creditor  t< 
attend  at  the  time  and  place  to  receive  or  de- 
mand it.  That  it  is  a  matter  of  defense  on  the 
part  of  the  defendant  to  show  that  he  waa  in 
attendance  to  pay,  bat  that  the  plaintiff  waa 
not  there  to  receive  it;  which  defense  generally 
will  be  in  bar  of  damogea  only,  and  not  In  bar 
of  the  debt.  The  cose  of  Rugglea  v.  Patton,  8 
Mass.  Rep.  480,  sanctions  the  same  rule  of  con- 
struction. The  action  was  on  a  promissory 
note  for  the  payment  of  money,  at  a  day  and 

El  ace  specified;  and  tbe  defendant  pleaded  that 
e  was  present  at  the  time  and  place,  and  ready 
and  willing  to  pay  according  to  the  tenor  of 
his  promises  in  tba  aeoond  count  of  Um  de» 
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laratlon  mentioned,  and  a,y*n  that  the  plain- 
tiff was  not  then  ready  or  preMnt  at  the  bank 
to  rcoeiTe  paTmnit,  and  did  not  demand  the 
aanu  ot  the  defendant,  u  the  plaintiff  in  his 
declaration  had  alleged.  Th«  eourt  said  this 
was  an  immaterial  issue  and  no  bar  to  an  ac- 
tion or  promiae  to  pay  money. 

So,  also,  In  the  SUte  ot  New  Jersey  tbe  same 
nile  Is  adopted.  In  the  case  of  Weed  v.  Houten, 
4  BaUt.  N.  J.  Rep.  189,  tha  Chiel  Justice 
■aya:  "The  question  ii  whether  in  an  action 
160*]  by  tne  pa^ee  ot  *a  promissory  note 
payable  at  a  particular  place  and  not  on  de- 
mand, but  at  tune,  it  is  necessary  to  aver  a  pre- 
sentment of  the  note  and  demand  of  payment 
br  tile  holder  of  that  place,  at  tbe  maturity  of 
tne  note.  And  apon  this  question  he  says,  I 
have  no  hesitation  in  expressing  my  entire  eon- 
currence  In  the  American  decisions,  so  far  as 
is  necesaary  for  the  present  occasion;  that  a 
•pecfal  averment  or  presentment  at  the  place, 
is  not  necessary  to  the  validity  ot  the  dec- 
laration, nor  is  proof  of  it  necessary  upon  the 
trlaL  This  rule,  I  am  satisfied,  Is  moat  con- 
formable tv  sound  reason,  moat  conducive  to 
public  convenience,  best  supported  by  the  gen- 
eral principles  and  doctrines  of  the  law,  and 
most  assimulated  to  the  decisions,  which  bear 
analogy  more  or  less  directly  to  the  subject-" 

The  same  rule  has  been  fmly  established  by 
tlia  Supreme  Court  ot  Tennessee,  in  tbe  cstsee 
of  H'Nairy  t.  Bell,  and  Mulhovin  v.  Bannum, 
1  Yerger  R^.  SOB  and  2  Yerger  Rep.  81, 
and  tlw  rule  sustained  and  enforced  upon  the 
■ame  principles  and  course  ot  reasoning  upon 
which   the  other   case*   referred  to   have   Men 

E laced.  And  bo  case  In  an  American  eourt  has 
illen  nnder  our  notice,  where  a  eontraiy 
doctrine  has  been  asserted  and  maintained. 
And  It  la  to  be  observed  that  most  ot  the  eases 
which  have  arisen  In  this  country,  where  this 
question  has  been  drawn  into  discussion,  were 
npon  promissory  notes,  where  the  place  of  pay- 
ment was,  of  course.  In  the  body  ot  the  note. 
After  such  a  uniform  course  of  decisions  for 
at  least  thirty  years,  it  would  be  Inexpedient  to 
change  the  rule,  even  It  the  grounds  upon 
which  It  was  originally  established  might  be 
questionable;  which,  however,  we  do  not  mean 
to  intimate.  It  i*  of  the  utmost  importance, 
that  all  rules  relating  to  commercial  law  should 
be  stable  and  uniform.     They  are  adopted  for 

Cractical  purposes,  to  regulate  the  course  ot 
nsineas  in  commercial  transactions,  and  tbe 
rule  here  established  Is  well  calculated  for  the 
oonvenience  and  safety  of  all  parties. 

The  place  of  payment  in  a  promissory  note, 
or  in  an  acceptance  of  a  bill  ot  exchange,  is  al- 
ways matter  ot  arrangement  between  the  par- 
ties for  their  mutual  accommodation,  and  may 
be  stipulated  In  any  manner  that  may  best  suit 
their  convenience.  And  when  a  note  or  bill  is 
made  payable  at  a  bank,  as  is  generally  the 
ease,  it  is  well  known  that,  according  to  the 
usual  course  of  busineai,  the  note  or  bill  is 
lodged  at  the  bank  for  collection;  and  if  the 
maker  or  acceptor  calls  to  take  it  up  when  it 
falls  due,  it  will  be  delivered  to  him,  and  the 
business  is  closed.  But  should  he  not  Bnd  his 
note  or  bill  at  the  bank,  he  can  deposit  bis  mon- 
ey to  meet  the  note  when  presented,  and  should 
he  be  afterwards  prosecuted,  he  would  be  exon-  j 
ttmted  from  mil  eoata  and  damages,  upon  proving  ' 

soa 


sneh  tender  and  deposdt.  Or  alianld  tb*  BOta  «r 
bill  be  made  payable  at  some  plaoe  other  than 
a  bank,  and  no  deposit  could  be  made,  or  he 
should  chooae  to  retain  his  money  in  his  awn 
possession,  an  offer  to  pay  at  the  time  and 
plaoe,  would  protect  him  against  intereat  and 
costs,  on  bringing  tbe  money  into  court;  ao  that 
no  practical  inoonvenienoe  or  haiard  can  result 
from  the  establishment  *of  this  rule  to  [*1B1 
the  maker  or  acceptor.  But,  on  the  other  band, 
if  a  presentment  ot  the  note  and  demand  of 
pavment  at  the  time  and  place,  are  indispens- 
able to  tbe  ri^bt  ot  aetioi^  the  holder  might 
haxard  the  entire  loss  ot  bia  whole  debt. 

The  next  point  presents  the  question  as  to 
the  effect  and  operation  of  tbe  proceedings  un- 
der the  attachment  law  of  Alabama,  as  dis- 
closed by  the  plea  puis  darien  continuance. 
The  plea  shows  that  the  proceedinga  on  the 
attachment  were  instituted  after  the  commence- 
ment of  this  suit.  The  jurisdiction  of  the  Dis- 
trict Court  of  the  United  States,  and  the  right 
of  the  plaintiff  to  prosecute  bis  suit  in  that 
court,  having  attached,  that  right  could  not  be 
arrested  or  taken  away  \tj  any  proceedings  in 
another  court.  This  would  produce  a  oolliskm 
in  tbe  jurisdiction  ot  courts  that  would  ex- 
tremely embarrass  the  administration  ot  justice. 
If  the  attachment  had  been  conducted  to  a  oon- 
olusion,  and  the  money  recovered  ot  the  de- 
fendant before  the  commencement  of  the  pres- 
ent suit,  there  can  be  no  doubt  that  it  might 
have  been  set  up  as  a  payment  upon  the  Dote 
in  question.  And  If  the  defendant  would  have 
been  protected  pro  tanto,  under  a  recovery  had 
bv  virtue  of  the  attachment,  and  could  have 
pleaded  such  recovery,  in  bar,  the  same  princi- 
ple would  support  a  plea  in  abatement,  of  an 
attaclmient  pending  prior  to  the  commencement 
ot  the  present  suit.  The  attachment  of  Uw 
drttt,  in  such  case.  In  the  hands  of  the  de- 
fendant, would  fix  it  there  in  favor  ot  tbe  at- 
taching creditor,  and  the  defendant  could  not 
afterwards  pay  it  over  to  the  plaintiff.  Tha 
attaching  creditor  would,  in  auen  cane,  reqoira 
a  lien  upon  the  debt,  binding  npon  the  defend 
ant,  and  which  the  courts  of  all  other  govern- 
ments,  if  they   recognize   such   proceedings   at 


,11,  could  not  fail  to  regard.  If  this  doctrine 
be  well  founded,  thapnority  of  suit  will  de- 
termine the  rigiit.  ne  rule  must  be  recipro- 
cal ;  and  where  the  suit  in  one  court  Is  com- 
menced prior  to  the  institution  of  proceedings 
under  attachment  in  another  court,  such  pro- 
ceedings cannot  arrest  tbe  suit;  and  the  maxim 
qui  prior  est  tempore,  portior  est  jure,  must 
govern  the  ease.  This  is  the  doctrine  of  thif 
court  in  the  case  of  Renner  and  Bussard  v. 
Marshall,  1  Wheat  218,  and  alM  in  tha  ease 
of  Beaston  v.  The  Farmers'  Bank  of  Maryland, 
12  Peten,  102,  and  Is  in  eonformi^  with  tbe 
rule  that  prevails  in  other  courts  in  this  coun- 
try, as  well  as  in  tbe  English  courts;  and  is  es- 
sential to  the  protection  of  the  righta  of  tha 
garnishee,  and  will  avoid  all  collisions  in  tba 
proceedings  of  different  courts,  having  th« 
same  subject  matter  before  them.  5  Johns. 
Rep.  100;  9  Johns.  Rep.  221,  and  tha  eases 
there  cited.  In  the  ease  now  before  the  court, 
the  suit  was  commenced  prior  to  the  institution 
ot  proceeding  under  the  attachment.  Tb« 
plea,  uas,  therefore,  bad,  and  tha  demBrrcr 
properly  sustained.  .  ~ 


n«  imwhiiiig  Inanlry  )■,  whether  tb«  judg- 
ment, b;  nil  dielt,  lor  the  t67B,  wm  properly 
ginn.  after  oremiling  the  plea  puia  darien 
amtinuance.  The  argument  at  the  bar  was 
that  ai  the  attachment  went  onlf  to  a  part  of 
Oe  debt,  the  cafe  stood  a<  to  the  reiidue  upon 
tha  original  plea  of  payment  The  facta  dia- 
ISl*]  cIoMd  in  the  plea,  puii  'darien  contin- 
uance, do  not  raiae  the  queation  intended  to  be 
presented  1  for  the  defenae  aet  np  in  the  plea 
puia  darien  continuance  goea  to  the  wh<de  eaiu« 
of  action,  and  leavea  no  part  ananawered.  And 
it  may  well  be  quMtloned,  whether  mich  plead- 
ing ought  to  be  sanctioned,  even  If  the  plea 
pais  darien  continuance  went  only  to  a  part  of 
the  cause  of  action.  It  would  introduce  great 
Mnfnaion  on  the  ncord  in  the  atato  of  the 
pkadinga. 

It  ia  laid  down  In  Bacon's  Abridgment,  S 
Bac  Abr.  by  awillim,  3TT,  that  if  after  a  plea 
iB  bar,  the  defendant  pleftda  a  plea  puis  darien 
eontinaanee,  this  ia  a  waiver  of  his  bar;  and  no 
advantage  shall  be  taken  of  anything  In  the 
bar.    And  it  is  added  that  it  aeema  dangerous 


Blca  of  the  court,  u  not 
'  do  the  leaaons  «n  tb» 
.  part  of  Om  ncord  bi 

'rtVor'errar,  uader  the  SBth  amitlon  «t  the  Jo- 

dldarr  Act  will  not  lie  to  a  State  eonrt  In  a  eaae  In 
which  the  proeeedinn  of  the  coart  which  the  writ 
ir  Kcka  to  revlae,  appcar  from  such  a  eaittt- 


cals,  ir  the  dark  o(  the  S 


nnlen  you  be  welt  adviaed,  because.  If  that 
natter  be  determined  againat  you,  it  la  a  con- 
taalon  of  the  matter  in  iaaue.  This  rule  waa 
adopted  in  Kimball  v.  Huntington,  10  Wendell, 
S7S.  The  court  say  the  plea  puis  darien  oon- 
tinuance  waived  all  previous  pleas,  and  on  the 
reeord,  the  cause  of  action  was  admitted  to  the 
Mme  extant  as  if  no  other  defense  had  been 
ats«d  than  that  contained  in  this  plea. 

In  the  case  now  before  the  court,  the  oath  of 
the  defendant  taken  in  the  proceedings  on  the 
attachment,  ia  made  a  part  of  the  plea  puis 
darien  continuance.  And  he  admits  that  he 
•zeeuted  the  note  on  which  this  suit  is  brought, 
lor  94,8$0i  ttiat  he  had  paid  on  the  note 
S372.34;  and  that  the  ranuiinder  of  the  nota 
was  doe  by  him  to  the  plaintiff.  And  If  the 
t4,204  attached  oould  not  be  deducted,  the 
whola  debt,  accordiw  to  his  own  admission, 
was  due,  except  the  9372.34,  aet  up  bf  him  to 
have  been  paid;  and  the  plaintiff  remita  upon 


mitted  by  the  defendant  to  be  due.  And  this 
difTerenca  must  arise  from  aoma  error  In  the 
mere  calculation,  and  may  easily  be  oorrected. 

The  judgment  of  the  eourt  below  ia  acoord- 
Ingly  affirmed  with  costa. 

Tbia  cause  came  on  to  be  heard  on  the  tian- 
Miipt  of  the  record  from  th«  Diatrict  Court  of 
tfas  United  SUtes,  for  the  Southern  District  of 
Alabama,  and  waa  argued  by  counsel ;  on  oon- 
■ideration  whereof.  It  i*  ordered  and  adjudged 
by  this  eonrt  that  the  judgment  of  the  (aid  Ula- 
trUt  Court  in  this  cause  be,  and  the  same  is 
teiaby  affirmed,  with  coata  and  damages  it  the 
rata  of  six  per  oent.  par  annum. 


WILLIAM  HARSH,  Defendant  la  Brror. 
What  not  part  of  record — writ  of  error. 


K  emr  to  the   Snprww  Court  of  Ohio,  8d- 

oto  County. 
This  was  an  action  of  ejeetment,  brongfat  im 
the  Supreme  Court  of  the  State  of  Ohio  by  ths 
'  tiff  in  error  againat  tiie  defendant  in  error, 
declaration,  common  consent  rule,  and 
plea  of  not  guilty,  are  in  the  usual  form,  ao- 
eordlng  to  ibe  practice  in  Ohio.  Upon  Umm 
pleadiiwB  the  case  waa  tried  in  t)ie  Buprema 
Court  S>T  tbe  County  of  Scioto,  and  a  general 
verdiet  of  not  guiltr  was  found  for  the  defend- 
ant Marsli.    No  bill  of  exceptions  waa  prayed 


■greed  atatement  of  facta,  by  D 
ceptitma,  or  any  other  form.  After  th«  rendl- 
Uon  of  the  verdict,  the  plaintiff  submitted  a 
motion  for  a  new  trial,  and  on  tbe  following 
day  mod  hU  rtaaons  with  the  clerk  of  the 
-lurt, 

The  court  reaemd  the  motion  for  deelaian 
by  the  eonrt  in  bank,  and  tbe  motion  was, 
an«r  argoment  and  eonaideration,  onrmled. 

—  -  new  trial  azhiblted  the 


Utle  claimed  br  the  plainUff  in  the  ejeetmenL 
under  the  ordinance  of  Congress  and  acts  of 
Congress  relatln  to  lands  in  the  tarritory  north- 


the  t 

to  th     . 

the  statutes  by  the  eonrt  on  tka  trial  td  tba 

cause,  the  title  of  the  defendant  had  been  su..- 

tatned. 

The  motion  stated  that  the  court  had  rafused 
to  charge  the  jury  upon  tiie  matters  exhibited 
by  the  plaintiff  to  sustain  his  title  under  the 
acts  of  Congress,  and  upon  tbe  eonstmction 
contended  for  in  favor  of  the  title  act  np  by 
bloL  Other  reasons  tor  a  new  trial  were  alao 
stated,  founded  on  an  all^atlon  that  the  ver- 
diet was  contrary  to  evidence,  and  that  certain 
eridrace  was  illegally  admitt«d. 

The  reasons  filed  by  tbe  plaintiff  for  a  new 
trial,  are  incorporated  into  the  transcript  of 
the  reeord,  which  has  been  certified  up  to  this 
court.  Appended  to  the  record  are  copies  of 
the  plaintiff's  patent,  copies  of  tbe  surveyor's 
fleld-notea  ot  oertaln  surreys  made  (or  the 
United  States;  ooples  of  maps  and  descriptions 
□t  the  land  in  oontrovenr,  *and  of  the  ['1B4 
surronnding  diatrict  ot  oountiT;  and  copies  af 
certain  acta  and  ordinaneea  of  Congreaa,  which 
the  clerk  certifies  are  rafarrad  to  fn  the  plain- 
tiff's filth  reason  for  a  ntw  trial,  aa  ths  saow 
rttmaln  on  tbe  files  ot  the  oonrt. 

Mr.  Vinton,  for  tbe  defendant  In  error, 
moved  to  dismiss  tba  causa  for  want  of  juris- 
diction. 

ease  removed  to  this  eourt  from  tbe 


b,C.OO^t 


Burvaa  Oouwt  or  thx  Uinm  Statxs. 


of  tha  Jndieiarf  Aoti  aiid  it  m*  not  before  tbt 
eonrt  on  uij'  of  Uie  principles  whidi  had  b«en 
mutBloed  and  decided  opoo  that  Kctloa  of  the 
law. 

^M  only  part  of  the  proeeedinjp  In  the  eaw, 
tn  the  State  court,  on  which  the  jurisdiction  of 
tbU  oourt  ia  aaeerted  to  rest,  li  the  refutal  of 
the  oourt  to  grant  a  new  trial,  and  for  refusing 
Mrtain  IngtructionE  which  were  asked  of  the 
oourt,  upon  the  construction  of  acti  of  Congress 
in  relation  to  land*  on  the  north  and  west  of 
the  River  Ohio.  Theae  iostruetions  do  not 
appear  in  the  record  of  the  cause,  and  the  evi- 
dence that  they  were  before  the  court  on  the 
motion  for  a  new  trial,  Is  the  certificate  of  the 
clerk  of  the  court.  The  clerk  has  certified 
that  they  remain  on  the  files  of  the  court. 
Doe*  thi*  certificate  make  them  what  he  certi- 
fies thcin  to  be,  a  part  of  the  ncordt  Cer- 
tainly not'— nothing  can  be  properly  ceitifled 
a*  part  of  the  record  but  what  appear*  *ueb  by 
the  record  itself. 

If  a  party  is  desirous  to  bring  his  ease  up  for 
rarision,  upon  queationa  of  uw,  the  proper 
course  is  to  take  a  bill  of  exceptions,  or  have 
an  agreed  case  on  the  record. 

Questions  analogous  to  this  have  been  brought 
before  thia  court,  and  have  also  been  decided 
in  the  oourt*  of  JdaHBBchuiett*.  Cited,  Wil- 
liams ».  Jarvis,  12  VVheaton,  188;  Fisher  t. 
Coekerell,  8  PRtera,  263;  M'Fadden  r.  Otis,  2 
Uasaachusetta  Reports;  13  Massachusetts  Re- 
ports, 60. 

A*  to  the  cases  in  which  thl*  court  will  en. 
tertain  jurisdiction  of  cases  under  the  SSth  sec- 
tion of  the  Judiciary  Act  of  I7S9,  cited.  Crow- 
ell  *.  Randall,  10  Feters,  388,  and  the  cases 
thiera  referred  to. 

Ur.  Uaaon,  against  the  motion,  atated  that  if 
the  matters  certified  by  the  clerk  were  not  reg- 
ularly before  the  oourt,  the  plaintiff  in  error 
had  no  ea*e  for  tha  conaideration  of  thia  court. 

9y  tha  certificate  o(  the  clerk,  it  appeared 
that  In  titt  motion  for  a  new  trial,  certain  acts 
of  Congress  were  before  the  court;  and  the 
title  of  the  plaintiff  reat«d  upon  their  just 
■tmetlon. 

In  the  8Ut«  of  Ohio  tiiere  was  no  law  w 
gave  a  writ  of  error  to  the  Supreme  Court  of 
Ue  State;  and  no  case  can  tie  brought  from  that 
oonrt  but  In  the  manner  in  which  this  case  is 
presented. 

Hr.  Tinton,  in  reply,  insisted  that  the  record 
did  not  show  that  tde  acts  ol  Congrea*  were  be- 
fore the  court  on  the  trial  of  the  cause,  or  that 
Uie  court  in  their  decision  had  done  anything 
which  could  glv«  the  Supreme  Conrt  of  the 
IftS*]  United  Statea  juriadiction  of  the  'cause; 
an  application  for  a  new  trial  Is  an  appeal  to 
the  aisoretion  of  the  court,  and  the  decision  of 
the  court  upon  it  fa  never  the  aubject  of  a 


Hr.  Chief  Justice  Taney  delivered  the  opiU' 
ion  of  the  court: 

Thi*  ease  1*  brought  before  the  court  by  a 
writ  of  error  to  the  Supreme  Court  of  the  State 
of  Ohio,  sitting  tor  the  County  of  Scioto,  un- 
der the  26th  section  of  the  Judiciary  Act  of 
17es.  A  motion  is  now  made  to  dismiss  " 
writ  upon  the  ground  that  the  case,  as  prest 
iif  the  record,  is  not  one  in  which  tois  oourt 
^«4 


have  the  risht  to  reTise,  by  writ  of  orrar,  tba 
judgment  of  a  State  court. 

It  appear*  from  the  record  that  an  action  ol 
ejectment  for  a  certain  tract  of  land  waa 
brought  by  the  plaintiff  a^inat  the  defendant, 
and  finally  tried,  and  decided  in  the  Supreme 
Court  of  the  State,  sitting  for  Scioto  County. 
The  declaration  ia  in  the  usual  form,  to  which 
the  plea  of  not  guilty  was  entered;  and  upon 
the  trial,  the  jury  found  a  general  verdict  tor 
the  defendant,  upon  which  the  court  entered 
judgment  in  hi*  favor. 

There  wa*  no  bill  of  exception  taken  in  the 
case;  and  according  to  the  judiciary  system  e*- 
tablithed  in  Ohio,  a  bill  of  exception  could  not 
at  that  time  be  regularly  taken,  when  the  trial 
waa  had  in  the  Supreme  Court  of  the  State. 
That  court  consists  of  four  judges,  two  of 
whixn  are  authorized  to  hold  the  court  in  the 
different  counties,  but  at  the  close  of  each  cir- 
cuit, the  foui  judges  are  required  to  meet  iii 
bank,  at  the  seat  of  government,  and  decide  all 

Suestiona  reserved  for  their  consideration  on 
he  circuit;  and  when  the  decision  Is  made  in 
bank,  each  cause  ia  certified  to  the  county  from 
which  it  wa*  brought,  and  the  judgment  is  there 
entered. 

In  the  case  before  us  a  new  trial  irna  ntored 
for,  and  among  other  reasons  filed  in  lupport 
of  the  motion,  ia  the  refuaal  of  the  court  to 
give  certain  Inatructioni  to  the  jury,  which 
were  requested  by  the  counsel  for  the  plaintiff; 
and  we  ^ther  from  the  record,  though  not 
very  distinctly,  that  this  motion  was  reserved 
and  heard  in  bauk,  and  there  overruled.  Tha 
reasons  assigned  by  the  plaintiff  for  a  new 
trial,  and  the  title  papers  to  which  they  refer, 
have  been  transmitted  and  certified  to  thU 
court  by  the  clerk,  together  with  the  record  of 
the  judgment.  It  is,  however,  unnecessary  to 
mention  them  particularly,  because  if  the 
points  aet  forth  in  the  notion  were  raised  at  the 
trial  and  decided  by  the  court,  then  it  ia  very 
clear  that  the  construction  of  certain  statutes 
of  the  United  States  was  drawn  in  question, 
and  the  decision  in  the  State  court  was  against 
the  title  claimed  under  them  by  the  plaintiff. 
But  the  dlQIculty  Is  whether  these  facts  are  suf- 
ficiently authenticated  by  the  record.  Can  we 
receive  the  certificate  of  the  clerk  thst  certain 
papers  were  offered  in  evidence,  and  that  atate- 
ment  of  counsel  upon  a  motion  for  a  new  trial, 
that  certain  inetructiona  were  refused  by  tho 
court,  as  Bufficicnt  evidence  of  the  facts  they 
set  forth ;  and  proceed,  upon  tliat  ground,  to 
take  jurisdiction  and  revise  the  judgment  of 
the  State  courtT  We  think  not.  In  the  caas 
of  The  Lessee  of  Fisher  v.  Cockrell,  B  Peters, 
*254.  the  court  said,  "in  cases  at  com-  [*1K# 
mon  law,  the  course  of  this  court  has  been  uni- 
form not  to  consider  any  paper  aa  a  part  of  tha 
record  which  la  not  made  so  by  the  pleading*, 
or  by  some  opinion  of  the  court  referring  to  It, 
Thi*  rule  is  common  to  all  courts  exercising  ap- 
pellate jurisdiction,  according  to  the  course  of 
the  common  taw.  The  appellate  court  cannot 
know  what  evidence  was  given  to  the  jury,  un- 
less it  is  spread  on  the  record  in  a  proper  legal 
manner.  The  unautborited  certificate  of  the 
clerk  that  any  document  was  read,  or  any  evi- 
dence given  to  the  jury,  cannot  make  that  doc- 
ument or  that  evidence  a  part  of  the  record,  *« 
a*  to  bring  it  to  the  eogniiance  of  this  court." 


TU  OCCAH  iKSUBAIfOB  .COHPAHT  V.  pDIxna. 


Wa  tblnk  tiM  doctriiM  in  that  case  In  tntirely 
•PTTMTt.  Tbe  certificate  of  the  elerk  cannot 
make  tlw  papers  above  meDtJoned  a  part  of  tlie 
record;  nor  can  the  statement  of  counicl  in  the 
notion  for  a  new  trial,  authorize  u>  to  tay  that 
certain  queetione  were  raissd,  and  certain  opin- 
ioaa  given  upon  Buoh  evidence.  It  doei  not 
follow  that  tVe  court  admitted  that  the  opin- 
lona  imputed  to  them  were  given  at  the  trial, 
becan—  tiuj  have  not  disavowed  them  in  over- 
rating the  motion.  On  the  contrary,  it  might 
HViatiniaa  happen  that  «ueh  a  motioD  would  be 
onrmled,  becauae  the  court  had  not  given  the 
inatmrtion  mentioned  In  the  motion.  There  ii 
tbarafore  nothing  hi  the  record  that  could  war- 
nnt  B*  in  aaaumiBS  that  the  papera  referred  to 
ware  offered  in  evidence,  nor  that  the  opinions 
aeerlbed  to  the  court  were  actually  given, 
Tbeae  facta  should  In  eome  mode  or  other  be 
authentieated  bj  the  court  itself.  This  court 
have  constantly  adhered  to  this  rule,  and  the 
fsna  upon  the  subject  were  carelully  reviewed 
and  aonsidered  lu  the  case  of  Crowd!  v.  Ran- 
dell,  10  Peters,  368,  and  tbe  rules  there  sUted 
moat  be  oonsidered  aa  too  firmly  settled  to  be 


Thia  ease  eame  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  Btata  of  Ohio  in  and  for  the  County  of 
Sdoto,  and  was  argued  by  counsel ;  on  conaid- 
eration  whereof,  It  ia  ordered  and  adjudged  by 
tbia  eoart  that  the  writ  of  error  be,  and  tbe 
same  is  hereby  dismissed,  for  want  of  juriidie- 


WHJJAU  POLLEYS,  Defendant  In  Error. 

Jviadietion,  eovrt  to  look  to  the  reoord  alone 
to  ascertain — Insurance  on  vessel  not  having 
tagal  regUter. 

Tbe  settled  eenstractlon  sIveD  br  the  Supreme 
Ceort  to  the  2Dtb  section  of  the  Judiciary  Act  ot 
ITSB.  Is,  tbat  to  brlns  a  case  wltbln  tbe  reaeli  of 
tbat  eeetioD,  It  nnst  spppar  on  the  face  of  the  rec- 
md  ol  the  state  court,  eltber  bj  aiprcts  terms,  or 
bj  clear  and  Dteesisry  iDtendment,  that  the  gues- 
tWB  of  the  coBitruetion  of  a  ctanae  of  a  etatute  of 
tbe  United  States  did  acluilly  arise  In  the  State 
evort;  ODt  that  It  might  have  arisen  or  hsis  been 
■ppUable  to  the  cane ;  and  that  the  ifueBllun  was 
sftuallv  decided  :  not  that  It  might  have  been  do- 
elded  ir  the  State  court  against  tbe  tttte.  rleht, 
prtvllan  or  eiemptlOD  set  up  b;  tbe  psrtT,  If, 
uaratoT«w  the  decision  made  bv  tbe  State  court  up- 
sn  tb*  (ace  of  the  record  Is  entlrelj  cooelatent  with 
the  constnietloD  of  tbe  atatate  conleaded  tor  br 
tbs  oartv  appellant,  do  case  It  made  oat  tor  tbe 
osfSa  of  Qm  appellate  Jorlsdietlon  ot  the  So- 
la the  eisrdse  ot  the  appellste  Jurisdiction  ot 
tbe  BnpTenie  Court  on  the  decisions  ot  State 
eoarCa,  the  SnpranM  Coort  Is  not  at  liberty  to  re- 


Hom. — Tbe  record  tor  tbej>Dr»se  ot  ihowtna 
tailsdietloa  In  tbe  Supreme  Court  ot  the  Unltad 
Statca  of  a  writ  ot  error  to  a  state  court — see  note 
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cured  by  eaid  Poileys,  and  presented  to  the  eua- 
tom-houM  to  obtain  the  enrollment  of  the 
Bchooner  Mary,  without  any  fraudulent  Intent 
to  deceive  or  defraud,  hut  with  a  fair  and 
honest  intention,  as  the  jury  believed.  But  that 
tbe  enrollment  of  the  sloop  'Sophronia  [*158 
was  not  first  surrendered  and  delivered  tip  at 
the  eustom-bouse  before  the  issuing  of  the  en- 
rollment of  the  Mary,  which  was  on  the  3d  day 
of  June,  1S33. 

The  counsel  for  the  original  defendant,  on  the 
trial,  objected  to  the  admission  in  evidence  of  the 
eorotlment  of  .rune  S,  1833,  aa  contrary  to  the 
lawa  ot  tbe  United  States;  but  the  judge  over- 
ruled the  objection,  and  it  was  admitted;  and 
the  counsel  further  insisted  that  schooner  on  the 
voyage  in  which  she  was  lost  was  sailing  nnder 
slrcutnstances  rendering  her  liable  to  forfeiture 
for  a  violation  of  the  laws  of  tJie  United  SUtea, 
and  that,  therefore,  a  policy  on  a  vessel  pnran- 
ing  such  a  voyage  was  not  valid,  or  Umtl  and 


Sorana  Ooun  or  th>  UintH)  arAisa. 


For  the  plaintiff,  tbs  (oUowiag  poinU  were 
■iibBittcd: 

1.  Tluit  tbe  certi&c«t«  of  enrollment  of  the 
■eliooner  nuned  in  the  poll^  of  in»ur*nce,  en- 
rolled bj  the  nune  of  tiie  Hu;,  wu  procured 
bj  Mild  Polleyt  but  %  ihort  time  before  the  eom- 
mencemeDt  of  the  ye^r  (or  which  ahe  wu  in- 
nmd,  knowingly  in  direct  vloUtloo  of  the 
■tfttuU  of  tbe  United  Statee  then  in  full  force, 
of  which  itatute  he  wna  bound  to  take    notice. 

t.  That  the  enrollment  of  Mid  Khooner  thue 
praenred  by  nid  Pollen,  by  •  new  name,  wu 
foUrely  llt^iAl,  and  wholly  null  and  Toid. 

S.  That  laid  Policy*,  by  not  delivering  up 
tka  original  ecTtificaU  of  r^atry,  incurred  a 
penalty  of  five  hundred  dollars;  and  b*  being 
regietered  by  a  new  name,  the  icbooner  toit  her 
national  eluiraeter,  and  could  no  longer  be 
deoned  a  ship  or  veuel  of  the  United  Statea. 

4.  That  Mid  certificate  of  enrollment  waa 
knowingly  uaed  for  the  schooner  on  tbe  voyage 
vpon  which  she  wa*  lost  during  the  year  for 
vU«h  ihe  waa  insured,  iba  not  being  uen  act- 
ually entitled  to  the  benefit  thereof.  That  such 
OM  of  iaid  enrollment  was  illegal,  and  a  di- 
raet  violation  ot  tbe  twen^-eeventh  aection  of 
tha  act  aforesaid;  and  the  achooner  was  thereby 
TCBdarad  liable  to  forfeiture. 

5.  That  a  policy  ot  insurance  on  a  reaael  proa- 
eeutiag  a  voyage  under  a  false  and  unlawful 
eiiroliuient  arid  certificate  thereof,  and  in  vio- 
lation of  a  itatute  of  the  United  States,  in  the 
manner  aforesaid,  la  not  a  binding  contract, 
and  cannot  be  enforced  in  a  court  ot  law. 

6.  That  the  said  certificate  of  registry  being 
a  void,  nselesB,  and  illegal  document,  the 
•ebooner  while  tailing  under  its  pretended 
Muietion,  waa  not  seaworthT;  and  that  the  Im- 
plied warrao^  of  •eaworthlnesa  was  <m  that 
aoMunt  violated. 

1S9*]  *Mr.  Fletcher,  for  the  plaintiff*  In  er- 
ror, said  that  on  the  queatlon  whether  thi*  court 
had  a  right  to  entertain  jurisdiction  of  this 
writ  of  error  to  the  Supreme  Judicial  Court  of 
Uaine,  all  tbe  caaea  were  collected  in  the  opin- 
ion of  thli  eonrt  in  the  eaae  <>t  Crowell  v.  Ran- 
dal, 10  PeUrs. 

To  give  the  court  Jnrladlctlon  under  tbe  26th 
•action  of  the  Judiciary  Act  of  17BV,  bj  wbich 
a  writ  of  error  is  authorized  to  the  Suprone 
Oonrt  ot  the  State,  tbe  plaintiff  must  claim  some 
privilege  or  exemption  under  an  act  ot  Con- 
greaa,  which  had  l>een  denied  to  bim  by  a  mis- 
construction of  the  act.  There  is  no  necessity 
that  the  claim  shall  appear  on  the  face  ot  the 
record;  If  it  appear  that,  unlea*  by  miscon- 
itruction  of  the  act,  the  court  could  not  have 
made  the  decision,  or  given  the  judgment  com- 
plained of. 

Tbe  raoord  in  the  ease  before  the  court  shows 
Bore  than  is  required  by  the  decisions  of  this 
court.  The  counsel  for  tbe  dsfendants  in  the 
State  court,  now  the  plaintiffa  in  error,  objected 
to  the  admltalon  of  the  enrollment  of  the  vcMel 
insured,  in  evidence,  at  the  enrollment  was 
eMtraty  to  the  law*  of  tbe  United  SUtes,  and 
tka  vessel  waa  liable  to  forfeiture.  A  vessel 
asjlia;  in  violation  of  the  law  of  the  United 
Stmtoa  eould  aat  fee  inrarad  by  a  valid  policy. 


The  reeord  shows  that  this  poeltlon  was  denied, 
and  thu*  tbe  jurisdiction  exists  in  this  conrt. 

The  law  applicable  to  tbe  facta  of  tbia  case  la 
clear  and  cxpUcit.  By  the  Act  of  Congres*  of 
December  31,  1702,  2  Laws  U.  S.  ch.  146, 
when  a  ship  or  vessel  i*  altered  or  increased  in 
burden,  or  changed  from  one  denomination  to 
another,  she  must  be  registered  anew,  but  by 
tbe  same  name,  and  the  original  raster  must 
be  delivered  up;  a  penalfy  of  five  hundred  dol- 
lar* la  imposed  for  tbe  violation  of  tbt*  pro- 
vision of  the  law:  and  by  tbe  2Tth  tection  of 
the  act,  using  a  register,  falsely  or  fraudulenthr 
obtained,  if  ueed  knowingly,  forfeits  the  vesseL 
The  Act  of  Februaiy  8,  1TB2,  puta  coasting 
vessels  under  the  same  regulations  as  those  pro- 
vided by  the  Act  ol  December  SI,  1792,  "con- 
cerning tbe  registering  and  recording  of  shipa 
and  vessels."  By  a  circular  letter  from  tbs 
Secretary  ot  the  Treasury,  providing  for  the 
execution  of  these  laws,  the  collector  is  pro- 
hibited licensing,  or  enrolling,  or  registering  a 
ship  or  vessel,  unless  her  previous  register  la 
delivered  up. 

The  registering  of  vesselt  has  been  required 
by  all  commercial  nations.  The  object  of  thOM 
regulations  la  the  encouragement  of  ship  build- 
ing, and  to  prevent  frauds  on  individuala.  I 
Kent's  Ctommentaries,  139.  The  conduct  of 
the  defendant  in  error  waa  contrary  to  the  poli- 
cy of  the  law,  and  In  violation  of  it.  No  justi- 
fication it  offered  for  tbia  act;  and  it  is  certain 
that  if  the  collector  had  known  the  proceeding, 
he  would  not  have  given  the  ratter.  By  the 
register,  a  character  was  given  to  the  vessel 
to  which  she  was  not  entitlt^  dhe  wat.  In  faet, 
liable  for  foreign  duties. 

What  are  the  legal  contequnnces  ol  anch  pro- 
ceeding! These  are  stated  in  iJie  points  sub- 
mitted to  the  court.  The  achooner  was  en- 
titled to  a  register  as  the  Sophronia,  not  aa  Uia 
Mary;  the  register  'originallr  granted  [*1*0 
to  her  should  have  been  delivered  up  to  be  can- 
celled, and  when  registered  anew,  her  enlarged 
capacity  and  the  other  alterations  which  had 
been  made  in  her,  should  have  been  stated.  The 
defendant  In  error  was  answerable  for  tboae 
violations  of  tbe  law,  and  be  cannot  be  per- 
mitted to  recover  on  a  contract  growing  out  of 
thie  conduct. 

There  is  a  penalty  of  five  hundred  dollars  im- 
poaed  for  tbaae  violations  of  the  law.  Impos- 
ing a  penalty  is  equivalent  to  an  express  pro- 
hibition of  the  act  for  wbich  the   penal^  is 

Knowingly  using  a  false  register  subjects  the 
veaael  to  forfeiture.  Knowing,  as  meant  1^ 
tbe  etatutes.  is  a  knowledge  of  the  facts,  and 
does  not  require  a  knowledge  of  the  law.  In 
a  former  act  of  Congress,  "fraudulently  using" 
a  false  register,  was  the  language  of  the  stat- 
ute; but  the  Act  of  1792  contains  the  term 
"knowingly,"  Cited,  Carthew's  Rep.  252;  1 
Kent's  Commentaries,  407;  1  Binney't  Rep.  10; 
5  Barn,  k  Aid.  336. 

Tbe  contract  not  being  binding,  cannot  be  en- 
forced in  a  court  of  law.  1  Kent's  ComoM» 
Uries,  291.  Tbe  Mary  was  consUnUy  violat- 
iug  the  laws  of  the  United  States.  Every  voy 
age  was  auch  a  violation,  and  no  policy  of  ii- 
suranoe  eould  protect  her  in  such  prooeedinf. 
12  East,  303;  1  Bo«.  A.  Pull.  272;  1  Marthd 
on  Inauranoe,  fiS;  4  Haas.  Bap.  101;  1  Bmt^ 
Pe««ra  II 


l^B  OCBUt  iHniBAIlOB  COKPAirr  T.  POIUTB. 


^on,  S42.  ch.  18,  ic  14;  2  Bos.  ft  Fall.  30;  S 
Di>ivlu*B  Rep.  467;  I  Tenn  Rep.  187;  1 
Tumton  Rep.  241;  Tbe  Julia,  1  Croncll,  181; 
Tbe  Aurora.  8  Craoch,  203;  The  Hiram,  1 
Wht^t.  440;  IS  John*.  Rep.  ZS;  12  Eaet,  200; 
17  MMa.  268;  2  Boa.  k  Pull.  370;  1  Maule  k 
BdwTD,  t>S3. 

Tbm  implied  wunulj  ol  wAirortliinem  wu 
▼ioUted  by  the  veasel  Bailing  with  false  papers. 
ne  loe*  from  another  eanae  has  no  influence 
«m  this  principle.  The  vesBel  was  insured  •* 
the  Maij,  when  her  real  name  wae  Sophronia. 
This  is  a  breach  of  warrant;.  Cited,  S  Maaa. 
Rep.  220;  7  T.  Hep.  IDS;  4  Taunton,  373;  3 
Kent's  ComnwDtaries,  257;  Manhall  on  Insur- 
tnca,  221. 

Mr.  Webster,  for  the  defendants  In  error,  ob' 
)eeted  to  tlie  jurisdiction  of  the  court.  It  does 
met  appear  that  any  statute  of  tbe  United  States 
waa  misunderstood.  Suppose  the  court  had 
said  tb«  naael  is  forfeited,  but  the  insurance  is 
valid;  doe*  this  gi*e  jurisdictioii I  The  eoroU- 
■ent,  although  unperfectly  made,  was  in  evi- 
dence. Has  the  Superior  Court  of  Maine  de- 
aided  on  the  effect  of  an  act  of  CoiigressI  Thi* 
does  not  appear,  because  one  of  the  parties  has 
a  defense  connected  with  the  statute.     It  does 


wm*  made.  If  the  State  court  have  decided 
wrong  on  the  facta,  ^et  it  does  not  appear  tbe 
statnte  has  been  misinterpreted. 

TIm  enrollment,  although  irregularly  ob- 
tained, was  a  legal  paper.  The  parties  could 
be  Tiaitod  by  a  penal^,  but  this  was  not  a  [or- 
Mtore  of  the  vessel.  To  maintain  that  a  con- 
tract made  for  the  protection  ol  the  property 
of  tbe  owner  of  such  a  Teseel  Is  void,  it  muat 
141']  *be  shown  that,  by  the  manner  of  obtain- 
ii^  the  enrollment,  the  party  was  deprived  of 
any  and  all  property  in  the  vessel;  or  that  tbe 
eoBtraet  was  made  in  aid  of  an  fllml  act. 
Tbe  case  agreed  ezempta  the  assured  mm  all 

The  contract  of  insurance  was  Ug^\.  It  had 
■othing  to  do  with  the  act  of  the  owner  in  ob- 
taining an  enrollment.  It  stood  separate  and 
apart  from  all  the  former  transactions.  It  was 
«ot  like  a  contract  of  insurance  on  a  vessel  ear- 
lying  an  enemy's  license,  where  the  license 
makes  the  property  enemiis'  property. 

In  reply  to  the  cases  cited  oj  the  counsel  (or 
the  plaintiff  in  error,  Mr.  Webster  said  they  all 
established  that  the  contract  was  itself  unlaw- 
fuL  In  such  a  case,  a  court  of  law  will  give  no 
assistance  to  enforce  such  an  agreement. 

But  the  acta  of  Congress  did  not  make  the 
forfeiture  of  the  vessel,  under  such  oircumstan- 
eaa,  absolute,  even  if  any  forfeiture  could  be 
enforced.  Proceedings  against  her  were  neces- 
sary Tbe  government  could  alons  enforee  the 
l»w,  and  until  this  was  done,  the  sailing  of  the 
vcsael  WM  lawfuL  Tbe  power  to  remit  for 
any  penalty  or  forfeiture,  under  such  eircum- 
stanoea,  is  given  hv  the  statute.  Thus,  until 
the  mvcrnment  had  fully  manifested  ite  claim, 
aad  bad  refused  a  remission,  no  ons  oould  al- 
lage  anything  against  the  vessd. 

nu  Uuy  was  a  registered  vessel  of  the  Unit- 
ed Bt«t«a,  and  had  a  right  to  protection  aa  such. 
It  ft  rarolt  had  been  committed  on  board  of  her, 
ft  wmM  have  been  punished.  If  she  bad  been 
■Hacked  by  a  foreign  military  force,  the  gov- 
■•  Ii.  od. 


emment  of  tbe  United  States  would  have  inter- 
fered. Cited,  13  Pickering's  Rep.  618;  IS 
East,  364;  4  Taunton,  68S;  13  Mass.  Rep  SSO; 
0  Qreenlraf'a  Reports,  68. 


This  is  a  writ  of  error  to  tbe  Supreme  Judi- 
cial Court  of  the  State  of  Maine.  The  original 
action  was  assumpsit  on  a  policy  of  insurance, 
dated  the  17th  of  June,  1833,  whereby  tbs 
Ocean  Insurance  Company  insured  three  thou- 
sand dollara  on  the  schooner  Maiy,  owned  by 
I'olleya.  at  sea  or  in  port,  (or  the  term  of  one 
year,  commencing  the  risk  on  the  11th  of  July, 

1833,  at  noon,  and   ending  tbe   11th  of  July, 

1834,  at  noon.  The  schooner  was  totally  lost 
by  ths  perils  of  the  sea,  on  tbe  IDth  of  June, 
1S34,  while  tbe  polii^  was  in  force.  At  the 
trial,  on  the  general  issue,  it  appeared  in  evi- 
dence that  a  sloop  was  built  in  181S,  and  en- 


the  same  name  on  the  24th  of  March,  1B22. 
The  schooner  Mary  was  built  upon  the  keel, 
Soor  timbers,  and  naval  timbers  of  the  said 
sloop  Sophronia,  the  size  was  enlarged  nearly 
twelve  tons,  and  the  name  of  Maiy  was  given 
to  her  after  being  so  enlarged;  Md  this  was 
known  to  the  Insurance  Company  at  the  time 
of  executing  the  policy.  A  certiScate  of  one 
Mark  Leant  was  procured  by  Pollys,  and 
presented  to  the  custom-house  to  obtain  an  en- 
rollment of  tbe  schooner  Mary,  without  any 
fraudulent  intent  to  deceive  or  defraud,  but 
with  'fair  and  honest  intentions,  aa  the  [*18S 
jury  believed.  ISut  the  enrotlmcnt  of  the  So- 
phronia was  not  flrat  surrendered  and  delivered 
up  at  the  custom-house  before  the  issuing  of  the 
enrollment  of  the  Mary,  on  the  3d  o(  June,  1833. 
Upon  these  (acts,  which  appear  upon  the  bill 
of  exceptions  taken  at  the  trial,  the  counsel  for 
the  Insurance  Company  objected  to  the  admis- 
sion In  evidence  of  the  said  enrollment  of  tbe 
Maiy  of  the  3d  of  June,  1833,  as  contrary  to 
the  laws  of  tbe  United  States;  but  tbe  judge 
who  sat  at  the  trial  overruled  the  objection,  and 
the  enrollment  was  admitted.  The  same  coun- 
sel further  insisted  that  tbe  said  schooner  on 
ths  voyage  on  which  she  was  lost,  waa  ssiling 
under  circumstances  rendering  her  liable  to  for- 
feiture for  a  violation  of  the  laws  of  the  United 
States;  and  that  therefore  a  policy  on  a  vessel 
pursuing  such  a  voyage,  was  not  valid,  or  legal 
and  bindinfr.  But  the  said  judge  also  overruled 
this  objection  as  insufficient  to  bar  the  action. 
Other  pointa  arose  at  the  trial,  upon  which, 
however.  It  is  unnecessary  for  na  to  dwell;  be- 
cause they  are  in  no  shape  cognizable  by  this 
court  in  the  exercise  of  ita  appellate  jurisdic- 
tion over  the  judgments  and  decrees  of  the 
State  courts,  under  the  2GI.h  section  of  tbe  Ju- 
diciary Act  of  1789,  ch.  20.  The  jury  found 
a  verdict  for  the  plaintiff  (Polleys),  which  was 
oonfirmed  by  the  whole  court,  and  judgment 
passed  thereon  accordingly  for  him. 

Two  questions  have  been  argued  before  us, 
Tbe  first  is,  whether  upon  the  (ace  o(  the  record 
any  cose  is  msde  out  (or  the  exercise  o(  the  ap- 
pellate jurisdiction  of  this  court  under  tbe  2Gui 
section  of  the  Act  of  178B,  eh.  20.  The  next 
ia,  whether  the  State  court  has  in  fact  miscon- 
strued tbe  laws  of  tbe  United  States,  upon  th« 


Sdi-uue  Coubv  of  thb  UimBi  Statm. 


um 


polDta  in  amtroverfy  at  the  trikl  to  Ue  preju- 
dice of  tbe  Insurance  Comp«nj. 

In  our  judgment  it  ii  wnoUj  unneoeukrj  to 
ooniider  tbe  Ust  question,  bee&uee  we  *»  of 
opinion  tbAt  upon  the  face  of  the  record  no  case 
]•  ihown  for  the  eaarcise  of  the  appellate  juris- 
diction of  this  court.  The  only  clause  of  the 
SBtli  Metion  of  the  Judiciair  AtA  of  1780,  ch. 
20,  conterritig  this  appellate  jurisdiction,  which 
la  applicable  to  tbe  present  case,  is,  that  where 
thera  ia  drawn  in  question  in  the  State  court 
the  eonatniction  of  a  clause  of  a  statute  of  the 
United  States,  and  the  decision  of  th«  State 
court  is  against  the  title,  right,  privilege  or  ex- 
«mptIoD  let  up  or  claimed  by  either  party,  un- 
der that  clause  of  the  statute,  the  settled  con- 
atruetion  of  this  court  is  that  to  bring  any  case 
within  the  reach  of  the  25th  section,  it  must 
appear  upon  the  face  of  tbe  record  of  the  State 
court,  eluer  by  express  terms,  or  by  clear  and 
Becessarj  intendment,  that  the  queatioa  did 
aotually  ariae  in  the  State  oourt,  not  that  it 
■nigbt  have  arisen,  or  have  been  applicable  to 
the  ease;  and  that  the  question  waa  actually 
decided,  not  that  it  might  hava  been  decided 
by  the  State  eourt,  against  tbe  title,  right,  or 
priTilege,  or  eiemption  set  up  by  the  par^.  If, 
therefore,  the  decision  made  by  the  State  court 
la  upon  the  face  of  this  record  entirely  consist- 
ent with  the  construction  of  the  statute  con- 
tended for  by  the  partv  appellant,  no  case  i* 
made  out  for  the  exercise  of  the  appellate  ju- 
risdiction of  this  oourt. 

IIS*]  'Let  us  now  apply  this  doetriu  to 
the  circumstances  of  the  present  case.  The  first 
objection  waa  to  the  admission  of  the  enrollment 
of  the  Maij  as  evidence  to  the  jury  upon  the 
ground  that  It  was  "contrary  to  U>e  laws  of  the 
United  States;"  meaning,  undoubtedly,  that  it 

I  obtained  contrary  to  the  requirements  of 


8Ut  of  December,  1792,  oh.  46.  That  act.  In 
the  Kth  section,  provides,  among  other  things, 
that  when  any  ship  or  vessel  which  shall  liave 
been  re^sterod  pursuant  to  the  act,  shall  be 
altered  m  form  or  burthen  by  being  lengthened 
or  built  upon,  or  from  one  denomination  to 
another,  or  the  mode  or  method  of  rigging  or 
fitting,  the  ship  or  vessel  shall  be  registered 
anew  by  her  toimer  name;  otherwise  she  shall 
oease  to  be  deemed  a  ship  or  vessel  of  the 
United  States;  and  upon  her  being  registered 
anew,  the  former  certificate  of  registry  is  to  be 
delivered  up  to  the  collector;  and  if  not  ao  de- 
livered up,  except  where  It  Is  destroyed  or  lost 
or  unintentionally  mislaid,  the  owner  is  made 
liable  to  the  forfeiture  of  five  hundred  dollars. 
Now,  it  is  observable  that  the  present  policy 
oontalns  do  warranty  or  representation  of  the 
natioiuLl  ofaaraeter  of  the  Mary;  and  therefore 
the  only  aaslgnable  reason  for  offering  the  new 
enrollment  (as  it  Is  called),  meaning  the  new 
certificate  of  r«^tiT,  in  evidence  was  to  estab- 
lish the  ownership  of  the  vessel  to  be  In  Polleys. 
For  this  purpose  It  was  clearly  admissible,  how- 
ever irregularly  or  wrongfully  this  enrollment 
may  have  been  obtained  at  the  custom-house. 
The  court,  might,  therefore,  very  properly  have 
admitted  tbe  pap«r  in  evidence  for  this  purpose, 
and,  for  aught  that  appears  on  the  record,  act- 
ually did  so,  without  in  the  slightest  degree 
conteitlDg  that  it  bad  been  obtain^  contrary  to 


the  laws  of  the  United  BUtea.  In  this  vtew,  u 
a  matter  of  evidence  proper  for  the  considera- 
tion of  the  jury  on  the  question  of  ownership, 
it  is  clear  that  the  decision  dofn  not  fall  within 
the  appellate  jurisdiction  of  this  court  under 
tbe  esth  section  of  the  Act  of  1789,  already  re- 
ferred to. 

Then  as  to  the  other  point.  The  objection 
made  by  the  counsel  for  tbe  Insurance  Company 
was  that  the  schooner  (Mary),  on  the  voya^ 
on  which  she  was  lost,  was  sailing  under  cir- 
ciunstances  rendering  her  liable  Ut  forfeiture 
for  a  violation  of  tbe  laws  ot  the  United  States, 
and  that  therefore  a  policy  on  a  vessel  pursuing 
such  a  voyase  was  not  valid,  or  legal  and  bind- 
ing. But  the  judge  also  overruled  this  objec- 
tion, as  insudiGient  to  bar  the  action.  The  ob- 
jection was  founded  on  the  27th  sectiMi  of  the 
Ship  Registrar  Act  of  1792,  cb.  45,  above  re- 
ferred to;  which  declares  that  if  any  certificate 
of  r^stry  or  record  shall  be  fraudulently  or 
knowingly  used  for  any  ship  or  vessel  not  then 
actually  entitled  to  the  benefit  thereof,  accord- 
ing to  the  true  intent  of  this  set,  such  ship  or 
vessel  shall  be  forfeited  to  the  United  States. 
with  her  tackle,  apparel,  and  furniture.  The 
objection,  then,  as  insisted  on  by  the  counsel 
for  the  Insurance  Company,  involved  two  dis- 
tinct propositions.  The  first  was  that  the 
schooner  was  sailing  on  tbe  voyage  under  cir- 
cumstances which  rendered  her  liable  to  for 
feiture.  The  second  was  that  the  policy  on  bei 
'was  therefore  void.  Now,  tbe  first  ['164 
might  have  been  most  fully  admitted  by  the 
court,  and  yet  tbe  second  bave  been  denied, 
upon  the  ground  that  the  policy  was  a  lawful 
contract  in  itself,  and  only  remotely  connecte.l 
with  the  illegal  use  of  the  certificate  of  regis- 
try; and  in  no  respect  designed  to  aid,  assist,  or 
advance  any  such  illegal  purpose.  We  all  kno« 
that  there  are  cases  where  a  contract  may  be 
valid,  notwitbstADdin^  it  ia  remotely  connected 
with  an  Independent  illegal  transaction,  which, 
however,  it  Is  not  designed  to  aid  or  promote. 
The  case  of  Armstrong  v.  Toler,  11  Wheat.  R. 
EES,  presented  a  question  of  this  sort,  and  was 
decided  Id  favor  ot  such  a  contract  But  easei, 
might  easily  be  put  where  the  doctrine  itself 
would  admit  of  a  far  more  simple  and  ea^  il- 
lustration. Suppose  tbe  Mar^  had  been  re- 
paired in  port,  and  the  shipwriglita  had  known 
the  circumstances  under  which  slie  Imd  obtained 
the  new  certificate  of  r^istry,  would  they  iii 
cons^ucnce  of  such  knowledge  alone  have  lost 
their  title  to  recover  for  their  own  work  and 
labor  I  Suppose  a  vessel  had  been  actually  for- 
feited by  some  antecedent  illegal  act,  are  all 
contracts  for  her  future  employment  void,  al- 
thoiuh  there  is  no  illegal  object  in  view,  and 
the  forfeiture  may  never  be  enforced! 

In  order  to  bring  the  present  case  within  the 
jurisdiction  ot  this  oourt,  it  must  clearly  ap- 
pear on  the  face  of  tbe  record  that  the  State 
court  did  decide  against  the  construction  of  the 
laws  of  the  United  States  insisted  on  bv  the  In- 
surance Company;  for  if  the  court  did  decide 
in  favor  of  that  construction,  and  yet  held  the 
policy  valid  upon  other  grounds  consistently 
with  that  decision,  we  have  nothing  to  do  with 
tbe  latter  point,  and  bave  no  right  to  inquire 
whether  it  was  a  just  application  of  the  general 

Srinciples  of  commercial  law  or  not.     Now,  ao 
tr  is  it  from  appearing  on  the  face  of  the  rec- 
Patera   IS. 
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Wuxn  T.  Fabkis  n  a. 


«rd  tbftt  the  BUto  oourt  dacided  kg&inat  the  eoO' 
itructioQ  of  the  Uiwi  of  the  United  Strntea  in' 
•fated  on  b7  the  IneurAnce  Company,  that  the 
eonlMrj  may  be  fairly  inferred  from  the  Ikn- 
KUAge  of  the  court  in  overruliiig  the  objeotion. 
ne  objection  was  overruled  •«  "imuffident  to 
bar  the  action,"  that  U,  the  action  on  the  pol- 
icy was  Btiil  maintainable,  not  withstanding  the 
libiry  "was  aailing  under  circumitancei  na- 
4«riiig  her  liable  to  forfeiture  for  a  nolatioD 
of  the  law*"  of  the  United  SUtei. 

In  the  eserciee  of  the  appellate  Jurbdietlon 
of  this  court  over  the  decieiona  of  State  courte, 
ve  are  not  at  liberty  to  reaort  to  forced  infer- 
•ncea  and  conjectural  reasoning,  or  pOBiJble  or 
— i,.ui !.; —  .1  .1,. .g  raiged 

We 


tTcn  probable  suppoeitiona  of  the  points  r 
And  actually  decided  by  thoie  courts. 
muat  aee  plainly  that  the  decision  waa  either 
directly  made  of  some  matter  within  the  pur- 
view of  the  2Sth  section  of  the  Act  of  17S8,  or 
tlwt  the  deciaion  could  not  have  been  what  it 
wwt  without  neceaaarily  involving  such  matter. 
la  the  present  case  we  can  arrive  upon  the 
record  at  no  such  conclusion.  The  coneequenee 
i*  that  the  cause  muat  be  diemlaaed  for  want  of 
jnriadiction. 

We  have  been  furnished  with  a  copy  of  the 
opinion  of  the  learned  judges  in  the  State 
court  in  thia  very  case,  and  we  are  gratified  in 
1«5*]  'finding  that  it  abundantly  confirms 
the  deductione  which  we  have  drawn  from  the 
record.  But  it  ia  proper  to  add  that  that  opin- 
ion, if  it  had  been  otherwise,  eould  not  have 
bad  any  infiuence  upon  our  preei 
•ince  it  oonatitutes  no  part  of  the 
it  ia  to  the  record,  and  the  record  only,  that 
we  can  resort  to  ascertain  our  appellate  Juris 
diction  in  caaee  of  thia  sort. 

The  writ  of  error  ia  acoordinglj  diamiseed  for 
want   of  jurisdiction. 


■•••3  VOHN  WALKEB,  Appellaal, 

OBOBGB  PARKER  at  bL  AppeHMS. 

Couatructlon  of  wHL 

T%e  testator  devised  I*  bta  wife  one  thlrfl  ot  bts 
pcnonal  atite  torevcr.  for  tier  own  proper  use 
and  beocDt.  end  also  one  third  of  all  hli  mlratate, 
dnrliiK  hvr  llfflliDe,  and  to  the  event  ot  bar  deatb, 
all  tbe  rjibt  Id  real  proprrtj  bequeathed  to  ber 
■honid  be  and  bj  the  will  la,  declared  to  be  vested 
Id  his  iDfent  aoD.  Tbe  tcatator  tbra  proceeded  to 
devlae  SDDdi7  lota  aod  houa«a  to  bla  mother,  hla 
■liten,  hla  brothera,  eeparalelj.  and  hla  aoo.  TheM 
are   itvea   to    tbelr  reapectlve  devisees   "aa   thair 

Kpertv  lorever."  He  Omd  devised  the  balinee  of 
real  estate  to  hla  lafaet  eon,  "forever,"  be- 
lieved to  be  cerulD  lets  apectBed  Id  tbe  will.  Bald, 
that  the  wUe  took  under  tbe  will  ooe  third  of  all 
the  real  estate  ot  the  testator,  dorlne  her  Ufa,  and 
that  hla  aoD  took  a  fee-elniDle  tn  one  third  of  the 
pert;  ilven  to  tbe  brothera  and  aliters  of  the 


propert 


9  the  devise  of  o 


..  ...  ,.«  aetlifled  It  wouldbefor  tbebeni- 

I  of  the  Inranl  moa  to  make  each  aale,  aod  wtth- 
ot  the  cnnsmt  o(  all  Um  ether  gartleo  lolereated 


APPEAL    from    the    Circuit    Oonrt   of   the 
United  SUUe  for  the  County  of  Washing- 
ton, in  the  District  of  Columbia. 

Tbe  appellant,  John  Walker,  Sled  a  UU  ia 
the  Qrcuit  Court  of  the  County  of  Washing- 
ton, stating  that  Jamee  Walker,  lata  of  Waeb- 
ington,  by  his  laat  will  and  testament,  bad  be- 
oneathed  to  him  and  to  his  then  wife.  Ana 
Sophia  Walker,  lisce  intermarried  with  George 
Parker,  one  third  of  hie  real  estate,  during  her 
life,  and  in  the  event  of  her  death,  all  the  right 
bequeathed  to  her  la  declared  to  be  veeted  in 
his  infant  eon,  Jamei  Wallcer,  Jsmea  Walker, 
the  son,  claims  the  right  in  fee-iimple,  after  her 
death,  of  the  portion  of  the  eatate  devised  by 
the  teatator  to  hie  wife.  The  teatator  in  a 
iubeequent  part  of  his  will  bequeathed  other 
parta  of  his  estate  in  fee  to  other  peraone,  and 
among  them  to  hla  said  infant  eon,  James 
Walker.  The  bill  then  states  the  particular 
estates  devised  by  the  will  to  the  oomplainant 
himself,  and  the  others  of  the  family  of  the 
teatator;  and  alleges  the  same  to  have  bem 
devised  to  them  in  (ee-aimple,  free  and  clear 
of  any  right  of  the  widow  of  the  teatator,  or 
of  hia  eon. 

Ann  Sophia  Parker,  who  wee  the  wife  of  the 
teatator,  James  Walker,  and  her  present  hui- 
band,  George  Parker,  the  bill  states,  insist  up- 
on the  right  of  the  said  Ann  to  one  third  of  the 
lota  and  houeee  bequeathed  by  the  will;  and  re- 
fuse to  permit  the  complainant  to  diapoae  of 
the  lame,  and  claim  a  nght  to  exact  one  third 
of  the  rents  thereof,  and  to  bave  a  right  to 
rent  the  same  aa  they  pteaae. 

The  bill  proceeda  to  atate  that  tbe  eomplaln- 
ant  la  adviaed  that  Ann  Sophia  Parker  and  her 
husband  have  no  riebt  in  the  lota  held  by  htm 
under  the  will  of  Jamee  Walker,  nor  has  any 
other  person  a  right  to  them  to  bia  prejudice; 
bnt  should  the  court  think  differently,  the  bill 
*atatea  that  the  property  cannot  be  [*!•? 
divided  without  great  Injury,  and  that  the  oom- 
plainant is  desirous  to  sell  the  lota  and  prop- 
erty dariaed  to  him,  and  thoee  under  whom  he 
boklB.  The  oomplainant  atatea  be  ia  dealroua 
to  have  the  exduaive  control  of  hia  own  prop- 
erty, and  that  if  the  aaid  Ann  Sophia  baa  a 
right  of  dower  1%  the  property,  he  aaka  that 
the  same  be  assigned  to  bar,  and  that  tbe 
righta  of  the  minor  be  aaslgnad;  and  if  tbia 
cannot  be  done,  that  the  property  be  aold,  ami 
out  of  the  proceeda  of  the  sale,  an  eqnlvateat 
be  allowed  for  their  intereat  therein. 

The  bill  asks  that  Ann  Sophia  Parker,  and 
the  infant  son  of  the  teatator,  and  bia  teata- 
mentary  guardian,  be  enjoined  from  setting  up 
any  claim  to  the  property  held  by  him,  or 
to  which  he  ta  entitled,  under  the  will  of  Jamea 
Walker;  and  that  he  may  be  quieted  In  hla 
poeaeaalon  and  enjoyment  of  tbe  premlaea.  ^le 
bill  alao  aaka  for  further  and  general  relief. 

The  will  of  Jamea  Wallcer  waa  made  on  tin 
17th  day  of  September,  1632.  and  admlttod  to 
probate  on  the  2Sth  day  vl  September,  In  the 
eame  year. 

The  material  parte  of  the  will  are  tbe  follow- 

"I  bequeath  and  give  to  ny  dearlv  be- 
loved wife,  Ann  Sophia  Walker,  ana  third  of 
tbe  whole  of  my  personal  estate,  forever,  for 
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tUrd  of  k11  mf  real  BiUt«,  dnrinr  tier  lifetime ; 
«ad  in  the  event  of  her  death,  all  the  right  In 
real  property  hereby  bequeathed  to  her  aball 
1m,  and  u  iMroby  declared  to  be  Teited  in  my 
dMtr  and  infant  eon,  Jamei  Walker. 

"^  bequeath  and  give  to  my  dearlj  beloved 
brother,  John  Walker,  forever,  all  of  lot  num- 
bered elx,  in  equare  one  hundred  and  eix,  with 
tha  tiTO-etoTj  orick  house,  back  building,  and 
all  appnrtADaneea  thereto  belonging. 

'^  Mqueath  and  jrive  to  my  dearly  beloved 
brother,  Lewie  Walkar,  forever,  lota  twenty- 
three,  twraty-four,  and  tirenty-flve,  in  equare 
anmbered  one  hundred  and  six,  together  — '"^ 
a  two<atory  brick  building,  with  a  baae  .  . 
itory,  back  building,  aod  all  appurteoanoei 
thereto  belonging,  and  erected  on  one  or  more 
af  eald  lota. 


[  bequeath  and  give  to  my  dearlj  b^ovad 
deter,  Uargaret  Feck,  lots  numbered  tnenty- 
one,  twenty -two,  twenty -six,  and  twenty-teven, 
in  iquare  numbered  one  hundred  and  «<x,  to- 

Either  with  a  two-etory  frame  houie  erected  on 
t    numbered    twenty-seven,    as    her   property 

"I  bequeath  and  give  to  my  dearly  beloved 
aister,  Louisa  Ballard,  forever,  lot  numbered 
four,  in  equare  numbered  four  hundred  and 
tUrty-two,  together  with  the  three- etory  brick 
bouse  erected  there<ui,  and  all  the  ^purte- 
nances  thereto  belonging. 

118']  *"I  bequeath  and  rive  to  my  dearly 
beloved  sister,  Sarah  M'Callion,  part  of  lot 
numbered  eight,  In  square  numbered  seventy- 
fonr,  together  with  tbe  frame  houM  erected 
thereon,  as  her  property  forever. 


two,  In  square  numbered  three  hundred  and 
ftfty-two,  together  with  two  two-itory  brick 
houMS,  and  other  building*  thereto  belonging, 
■a  hia  property  forever.  I  also  bequeath  and 
glva  to  my  Infant  eon,  Jamea  Walker,  forever, 


nine,  with  a  house  part  brick  and  part  frame, 
erected  on  one  of  said  lots,  in  square  one  hun- 
dred and  sixteen;  lota  thirty-one,  thirty-two, 
and  thirty- three,  in  square  numbered  one  hun- 
dred and  forty,  and  a  slaughter-house  erected 
on  one  of  aald  lots;  lots  numbered  eight  and 
eleven,  in  square  numbered  two  hundred  and 
flfty;  and  lot  numbered  twenty-eight,  in  square 
numbered  one  hundred  and  seven.  And  fur- 
ther, 1  beaueath  and  give  to  my  infant  son, 
James  Walker,  one  thousand  dollars,  to  he 
paid  ont  of  my  personal  estate  to,  and  applied, 
at  the  discretion  of  his  guardian,  hereinafter 
appointed,  for  the  education  of  my  son,  James 
Walker.  Tbe  balance  of  my  personal  estate, 
whatever  it  may  be,  I  desire  shall  ha  equally 
divided  between  my  mother,  Dorcas  Walker, 
my  sister,  Sarah  liTCatlion,  and  my  brothers, 
John,  Lewis,  and  Henry  Walker." 

The  defendsnts  all  answered  (includine  the 
minor  James  Walker,  whose  answer  Is  put  In 
bj'  George  Cover,  under  a  special  appointment 
of  btm  bj  tbe  oaurt  to  answer  for  uUd  infant). 


and  BUbatantiaUy  admit  the  faeU  stated  la  nU 
bill;  but  they  all,  with  the  exception  of  Peek 
and  wife,  aver  that  the  property  cannot  be  di- 
vided  without   piejudice,  and  refuse   to  agree 

The  case  bdng  submitted  on  bill,  anewera, 
and  exhibits,  the  court  dismissed  tlie  hill ;  from 
which  dismissal  this  appeal  was  taken  by  the 
complainant. 

The   case  was  armed  by   Hr.  Brent,  JniL, 


mitted  a  printed  argument,  for  the  appellees. 
For  the  appellant   it  was  contended: 
1.  That  the  court  has  jurisdiction  of  this  eaaa 

under  the  circumstances. 


That  neither  the  widow,  Ann  Sophia,  « 
tne  infant,  James  Walker,  has  any  rignt,  u  ' 
the  will,  in  the  property  devised  to  t' 


r  rignt,  under 


plainant. 

S.  That  even  if  the  oourt  shall  think  tbe 
widow  has  one  third  of  each  speciflo  lot  devised 
by  tbe  testator,  yet  the  infant,  James  Walker, 
has  under  the  will  no  greater  estate  or  fai- 
tereat  in  the  eomplaluaut's  property  than  a 
life  estate:  and  that  the  court  should  have  ao 
decided. 

4.  That,  as  the  bill  makes  an  alteraativa 
prayer,  the  court  should  'have  ordered  ['!•• 
partition  between  these  tenants  in  common,  if 
they  are  so  on  a  true  eonatruetion  of  the  will, 
or  a  sale,  if  a  partition  could  not  be  made. 

Hr.  Bient  and  Mr.  Key  contended  that  the 
devise  in  the  will  of  James  Walker  was  of  one 
third  of  the  real  estate  in  value,  and  this  waa 
to  be  made  up  out  of  the  residuary  estate.  If 
"  san  be  shown  that  .there  ia  a  fund  which  can 
made  to  contribute,  It  should  be  brought  in. 
The  principle  of  law  is,  that  where  there  ia  a 
charge  on  the  real  estate,  the  residuary  estate 
is  first  to  be  taken  to  satisfy  it,  and  until  this 
is  exhausted,  the  real  estate  1*  not  ehargealile. 
Cited,  3  Paige's  Chanoery  Rep.  310.  This 
is  a  case  in  which  a  court  of  chancery  will 
bring  in  the  residuary  estate,  in  order  to  etrrj 
'~to  efTect  the  several  purposes  of  tbe  testator. 

As  to  the  rights  of  the  infant  son  of  the  tes- 
tator, it  waa  argued  that  he  took  nothing  in 
ths  property  given  to  the  wife  after  her  death. 
The  words  "forever,"  which  are  used  in  the  be- 
quests to  others,  are  not  used  in  the  devise  to 
him  of  the  property  riven  to  his  mother.  Cited, 
Russel  V.  Milner,  4  Bng.  Chan.  Rep.  64t,  664| 
S  Harris  &  Johns.  142.  "All  the  right"  given 
by  the  wUI  to  his  son,  is  all  the  right  in  the 
real  estate  given  the  widow. 

Under  the  laws  of  Maryland,  the  Chancellor 
may  in  euch  a  case  as  this,  decree  a  sale  of  the 
property.  Act  of  1T8S,  ch.  72,  sec.  12;  Act 
of  ITM,  eh.  flO,  see.  8.  But  if  the  devises  o( 
the  teatator's  will  are  construed  to  give  the  ap- 
pelteee  the  estates  they  claim,  the  complainant 
has  a  right  to  a  partition.  A  bill  for  a  parti- 
tion is  a  matter  of  right,  when  a  title  is  shown 
in  the  complainant.  Jeremy  on  Equity  Juris- 
"etion.  303;   Ambler.  236. 

It  ought  not  to  be  considered  that  it  waa  tb« 
intention  of  the  testator  to  give  one  third  of  all 
his  estate  to  his  son.    It  was  a  large  property, 

id  he  meant  to  give  a  liberal  portion  of  it  to 
others  of  his  family. 

For  tbe  appellees  it  waa  argued: 

The  widow  and  infant  son  of  James  Walker 
V«tara  It. 
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•ontend  that  tbey  ue  entitled,  under  the  first 
derioc  in  hi*  will,  to  one  undiTJded  third  of  the 
whole  of  hi*  r«»l  estates — the  widow  for  life, 
and  the  kd  in  fee.  The  complainant  a  dev- 
iaee  of  part  of  hU  T«al  estate,  d«nieB  toe  right 
of  the  widow  and  son. 

The  first  difficulty  arlwi  oat  of  thia  denial. 
Tk«  proceeding  is  in  chancery,  under  the  acta 
of  UBembly  of  1786,  eh.  72,  sec.  IE  and  17H 
A.  00,  MO.  8.  The  first  act  authoriMs  the 
wsrt  to  decree  •  aale,  where  an  "infant"  has 
a  joint  interest  or  interest  in  common  with  way 
otlwr  parson,  on  Its  appearing  to  the  Chaaeellor 
nbat  it  wlU  be  for  the  Interest  and  adTan- 
tage  both  of  the  infant  and  of  the  other  per- 
son to  sell,"  etc.  The  second  act,  in  the  same 
caae,  where  an  infant  is  eonoemed,  autharixee 
a  iNutition.  The  complainant  denies  that  the 
infant  In  this  case  has  anj  estate  or  interest 


«neeraed  that  the  court  is  authorised,  b;  these 
acts,  to  deeree  either  partition  or  sale.  Does 
the  complainant  make  a  case  for  the  aetion  of 
Uw  court,  without  admitting  that  the  infant 
haa  some  estate  in  the  premises  T  And  may 
Bot  the  decree  dismissing  the  complainants 
bni  be  sustained  on  the  ground  of  his  own  de- 
nial ot  the  infant's  right  t 

The  8th  tee.  of  the  Act  of  1788,  ah.  46,  to  di- 
rect daacenta,  haa  no  application.  It  relates  to 
a  eaaa  of  intestacy,  and  to  the  common  law 
aide  of  tbe  court.  This  is  the  case  of  a  devise, 
and  the 
ride  of 
nentionad. 

The  only  ground  on  whieh  an  application  for 
a  petition  can  be  made,  U  that  It  U  for  the 
benefit  of  all  the  parties.  This  Is  denied,  and 
no  proof  was  made  to  sustain  this  allegation  in 
Uw  UlL 


tbe  testator  is  to  proTlde 
WHb  this  riew,  he  first  carves  out  of  his  whole 
real  eatate^  one  third,  and  gives  it,  by  the  flrst 
danne  of  his  will,  to  his  wife,  for  life;  "and 
in  the  erent  of  her  death,  all  the  right  in  real 
pn^erty  hereby  bequeathed  to  her,  shall  ha 
Teatod  ui  my  infant  son."  "In  the  event  of  ber 
doth,"  means  after  her  death;  and  the  words 
*h«reby  bequeathed,"  refer  to  the  real  prop- 
erty, and  not  to  the  ri^t  or  estate,  given  to 
her.  "BJght  in  real  property"  an  words  large 
enough  to  pass  a  fee.  iHchDlls  t.  Butcher,  18 
Vm.  lU;  16  Eaat,  221;  S  Cm.  IMg.  EM;  New- 
Urk  T.  Newkirk   2  Calnw'  B^.  S46. 

nie  testator  then  goes  on  and  Blves  a  par- 
tkolar  konee  and  lot  to  the  eompTainant,  and 
tbe  realdne  of  his  real  estate  he  sives  to  his 
aoo,  first  by  a  speelflo  devise,  and  then  by  a 
natidnary  danse. 

Tbe  words  of  tbe  flrst  devise,  disposing  of 
the  third  In  his  whole  estate,  are  clear,  ^eet 
moat  be  given  to  averv  expression  in  a  will.  If 
poaaible.  Smith  v.  Bell,  6  Peters,  76;  Sam.  on 
Wills,  97;  Law  Lib.  No.  — ,  p.  68. 

It  Is  said  that  the  devlia  of  that  third  Is  fai- 


•Bcy  put  in  0^lis^  6  Oru.  Dig.  164,  408,  are, 
where  tbe  wbtda  of  an  ertate  Is  given  ta  oat. 


and  the  whole  of  the  s: 
sequent  clause,  given  U 
whole  of  the  lots  claimed  by  the  mmplalnant 
is  not  given,  first  to  the  wife  and  sou,  and  then 
to  tbe  complainant;  one  third  only  is  given  by 
the  first  devise  to  the  wife  and  son,  leaving 
two  thirds  to  pass,  by  the  second  devue  t«  the 
oomplainant. 

And  this  was  the  meaning  of  the  tastator. 
He  intended  that  his  wife  should  take  mm 
third,  and  the  complainant  all  that  was  left; 
as  If  he  had  said  that  the  gift  in  the  second  de- 
vise shall  be  subject  to  the  part  of  the  lots  1m 
had  previously  given  try  tbe  flrst  devise.  It 
was  not  necessary  he  should  say  expressly.  In 
the  Utter  clause,  that  *the  gift  thereby  ['111 
made  was  to  be  subject  to  the  gift  mada  by  the 
former.    It  is  necessarily  implied. 

The  objection  of  inoonsistenay  applies.  If  at 
all,  as  forcibly  to  the  wife  as  to  the  son.  But 
can  it  be  doubted  that  she  Ukea  one  third  of 
the  whole  of  the  real  estate  under  the  first 
clause  of  the  flrst  devise!  And  do  not  tha 
words  of  the  second  clause  give  that  third,  aft- 
er her  death,  to  the  son,  irith  as  mncb  dear 


stmction  is  to  prevail!  Is  thei«  any  substan- 
tial differtnoe  In  tbe  words  of  devise?  To  say 
that  the  complainant  shall  take  the  whde  n 
tfaia  house  and  lot,  would  be  to  say  tliat  the 
wife  shall  not  take  one  third  of  the  whole  real 
estate,  but  one  third  of  part  only. 

Our  oonstruetlon  makes  the  whole  will  har- 
monise, and  gives  operation  to  every  clause.  It 
makes  the  firet  devise  dispose  of  one  third  of 
the  premises  of  the  wife  snd  son,  and  the  see- 
ond,  of  the  remaining  two  thirds  to  the  com- 
plainant. Their  construction  requires  tlw  total 
rejection  and  expunging  from  the  will  of  tbe 
clause  in  favor  of  the  son.  Give  the  complain- 
ant tbe  whole  of  these  premises,  and  there 
would  be  nothing  upon  which  that  danse 
could  operate.  The  son  would  take  tha  lota 
epeciflcally  devised  to  him,  under  the  devisas 
in  his  favor,  or  as  heir-at-law.  Unless  tbe  sec- 
ond clause  of  the  flrst  devise  had  been  In- 
serted, the  third  of  the  premises  lo  controversy, 
eiven  to  the  wife  for  life,  would,  on  her  deau, 
have  vested  in  the  complainant.  It  eould  be 
inserted  for  no  other  pnrpoee  than  to  inter- 
oept  that  third,  and  vest  It  In  the  son. 

If  that  clause  be  a  kind  of  residuary  devise. 
It  is  so  of  one  third  only,  and  tlie  suMeqneat 
specific  devises  would  not  derogate  from  it,  so 
long  as  there  was  anything  for  those  devises 
to  operate  on. 

Suppose,  then,  that  the  wife  and  son  are  an- 
titled  to  one  undivided  third  part  of  the  house 
and  lots  in  question;  were  the  eourt  right  in 
dismissing  toe  bill  I  The  proeeeiling  la  under 
the  two  acts  of  *i6  and  '94,  whleh  authorise  a 
sale  or  partition,  on  the  eovrt's  being  satisfied 
that  it  would  ha  for  the  interest  and  advantage 
of  the  infant  and  other  person  to  eell,  etc.  The 
complainant  ought  to  oave  proved  that  tmA. 
In  the  case  of  an  Infant,  nothing  can  be  taken 
for  granted.  But  the  answer  denies  that  it 
would  be  for  the  infant's  interest  and  advan- 
tage to  have  the  house  and  lots  in  question 
divided  and  wdd,  whiiA  is  respoadve  to  the  bill 
111 
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Then  to  no  proof  that  the  court  eould  not 
therefore  b«  a&tisfled  that  it  wu  for  the  ad- 
Tuitage  of  the  infant  and  other  party  that 
there  ahould  be  a  diTiaion  or  aale,  and  could 
not  ao  decree. 

Mr.  Juatice  m.un  delivered  the  opinion  of 
tba  court: 

Thia  li  an  appeal  from  the  decre«  of  the 
Circuit  Court  for  the  Diatrict  of  Columbia. 
ITS*]  The  complainant  filed  his  blll.atat- 
ing  that,  aa  devisee  of  James  Walker,  he  claimi 
tha  fee  in  lot  numbered  six,  in  square  one  hun- 
dred and  aix,  with  all  the  improvementa  there- 
on, in  the  dtj  of  Washington;  and  also  under 
a  deed  from  Margaret  and  James  Peck,  lots 
anmbered  twenty-one  and  twenty-two,  in  the 
•ame  aquare,  which  lota  were  devised  to  the 
•aid  Margaret  in  the  same  will.  And  that 
th*  wife  of  the  devisor,  since  intermarTied  with 
George  Parker,  claims  under  the  will  one  third 
of  ue  above  property  during  her  life,  and 
that  at  h«r  death  it  shall  go  to  the  aoa  of 
tha  deoeaaed  named  in  the  will. 

And  the  complainant  insists  that  he  ii  enti- 
tled to  the  whole  of  the  property,  free  from 
tha  elaims  of  the  wife  of  the  devisor  or  her 
■on,  and  he  prays  that  the  court  may  to  de- 
cree. But  if  tha  court  should  think  that  he  la 
only  entitled  to  two  thirds  of  the  property, 
then  he  aalcs  a  division  of  it,  or  that  it  may 
be  sold,  aa  shall  be  deemed   proper. 

The  wife  of  the  devisor  and  Iier  present  hus- 
band, and  the  Infant  son,  by  guardian,  aaaert 
thdr  interest  in  one  third  of  the  premises  in 
their  answen,  and  are  opposed  to  a  aale  or 
division  of  the  property  because,  among  other 
reuona,  it  would  he  prejudicial  to  the  in- 
tenst  of  the  infant  son  and  devisee  of  the  de- 


tn  his  first  devise,  the  testator  says,  "I  be- 

riath  and  give  to  my  dearly  beloved  wife, 
n  Sophia  Walker,  one  third  of  the  whole  of 
my  personal  estate  forever,  for  her  own  prop- 
er use  and  benefit;  and  alto  one  third  of  my 
real  estate  during  her  lifetime;  and  in  the 
event  of  her  death,  all  the  right  in  real  prop- 
erty hereby  bequeathed  to  her,  sliatl  be,  and  la 
hereby  declared  to  be  rested  in  my  dear  and 
infant  son,  James  Walker." 

He  then  givea  to  his  mother,  "forever,"  a 
certain  lot  with  its  improvements.  And  then 
follows  the  devise  to  the  complainant  in  these 
words:  "1  bequeath  and  give  to  my  dearly  be- 
loved brother,  John  Walker,  forever,  all  of  lot 
numbered  six,"  etc.  The  devise  of  tbe  two  Iota 
to  Margaret  Peck  is  that  they  shall  be  'Hisr 
property  forever." 

Seven]  other  devises  of  real  property  are 
made  in  the  same  form,  to  hia  brotaere  and  sis- 
ters; and  then  be  says,  "I  bequeath  and  give  to 
my  dear  infant  son,  James  Walker,  lot  num- 
bered twenty-two,  in  square  numbered  three 
hundred  and  fifty-two,"  etc  "1  also  bequeath 
to  him  forever,  the  halance  of  my  real  estate, 
believed  to  be  and  to  consist  in  lots  numbered 
six,  eight,  and  nine,  in  square  one  hundrMl  and 
sixteen,  lots  thirty-one,  thirty-two,  and  thirty- 
three,  in  square  numbered  one  hundred  and 
fortji  Iota  numbered  eight  and  eleven  in' 
111 


square  numbered  two  hundred  and  fifty,  and 
lot  numbered  twenty-eight  in  square  numbered 
one  hundred  and  seven. 

It  is  contended  by  the  counsel  for  the  com- 
plainants that  the  specific  duviM'S  to  the  broth- 
ers and  sisters  of  the  (Uceaaed,  show  his  in- 
tention 'to  give  to  them  the  property  ['IIS 
devised,  clear  of  all  incumbrance;  and  that  the 
devise  of  the  real  estate  to  the  widow,  must  be 
satisfied  out  of  tbe  residuary  devise  to  the  in- 
fant aon  of  the  deceased. 

Tbe  devises  are  iuconsistent  with  each  other, 
but  they  are  not  entirely  so.  The  whole  of  any 
specific  property  is  not  devised  to  each  of  two 
devisees.  The  devise  of  one  third  of  bis  real 
estate  to  his  wife,  and  at  her  death  to  hia  son, 
is,  to  this  extent,  inconsistent  with  the  specific 
devise*  which  follow,  and  which  dispose  ol  all 
hia  real  estate. 

Tbe  devise  of  the  'Glance"  of  his  real  estate 
to  bis  infant  son,  goes  on  to  describe  particu- 
larly the  property. 

From  hie  first  devise  to  his  wife,  there  can  Vie 
no  doubt  that  the  testator  Intended  to  give  her 
what  the  law  allowed  her  to  take.  And  it  cai.- 
not  be  supposed  that  by  the  eubsequent  epi'cific 
devises,  he  designed  to  defeat  this  arrange- 
ment. It  is  equally  clear  that  he  intended,  on 
the  death  of  his  wife,  that  the  property  de- 
vised to  her  should  go  to  her  son. 

The  construction  urged  that  "all  the  right  in 
real  property  hereby  bequeathed  to  her,''^shall 
go  to  his  son,  means  a  life  estate  only  in  one 
third  of  the  real  property,  to  the  sou,  cannot  be 
sustained.  The  words,  "all  the  right,"  fairly 
import  the  entire  or  perfect  right,  "in  the  reu 
property  given  to  his  wife,"  This  reference  to 
the  devise  to  the  wife,  is  descriptive  of  tha  ex- 
tent of  the  property  to  be  vested  in  fee  in  the 
son.  The  right  of  his  wife  was  to  terminate  at 
her  death,  and  it  would  be  inconsistent  to  aup- 
pose  that  the  testator  would  dispose  of  the 
■ame   right,   and   no   more,   to   hia   son. 

This  devise  to  his  wife  and  son  is  a  leading 
devise  in  the  will.  It  was  first  in  the  mind  of 
tbe  testator,  and  must  limit  and  control  the 
other  devises.  The  devises  to  the  son  are  as 
specific  as  those  to  other  persona;  and  there 
would  seem  to  be  little  or  no  ground  for  the 
construction,  that  tbe  devise  to  the  wife  must 
be  satisfied  out  of  the  devises  to  the  son.  One 
third  of  the  entire  real  estate  is  given  to  the 
wife,  and  on  her  death  this  third  goes  to  the 
■on;  and  in  the  conclusion  of  the  will  certain 
lots  are  also  specifically  devised  to  the  son.  The 
son,  in  common  with  the  other  devisees,  takes 
the  lota  specifically  devised  to  him.  subject  to 
the  devise  of  one  third  to  hia  mothl^r,  and  at 
her  death  he  takes  this  third  of  these  lots,  and 
one  third  of  each  specific  devise  in  tbe  will. 

This  construction  gives  efl'ect  to  the  diflcrent 
devises  of  the  will;  and  it  would  seem  to  be  the 
only  mode  by  which  the  intention  of  the  testa- 
tor can  be  eS'ectuated.  And  it  is  In  accordance 
with  that  well  settled  rule  in  the  construction 
of  wills,  which  regards  the  interest  of  the  hieir- 
at-Iaw. 

With  the  exception  of  the  devises  to  the  wife 
and  son,  all  the  devises  are  collateral,  and  take 
the  property  from  the  line  of  descent  estab- 
lished by  law. 

*If  the  complainant  eau  bold  tbe  lota  [*174 

clainifd  by  hint  free  from  the  devise  to  the  wile 

Petera  IS. 


Tbb  UhitB)  StAtta  v.  Habbtmui. 


4eviwe  in  the  will  must  hold  in  tin 
ner.  And  thl*  would  defeat  the  leading  dB' 
tiM,  for  the  entire  real  e«t»te  la  *peclAeaU7 
dinpoMd  of  In  Uw  wUL 

u  the  derlee  to  the  wife  be  thrown  mpqa  the 
■pedBe  dcTisM  to  the  eon,  U  not  only  TioUtee 
tne  rule  which  It  la  eUimed  exempts  the  epe- 
dlle  defleei  from  tbi«  deriae  to  the  wife,  but 
enppoees  that  the  testator  Bnt  deflMs  to  his 
wife  ajid  son  one  third  of  his  real  estate,  and 
tbni  at  the  conclusion  of  his  will  glTea  specific 
devises  to  his  son,  which  are  intended  wholly 
•a  to  him  to  annul  the  flrat  deTise. 

Tfaia  conatmction  would  do  Inlnstlee  to  the 


ilnstl 


laagnage  of  the  testator,  and  defeat  his  b 

tiOB. 

Had  the  widow  taken  a  life  estate  under  the 
law  her  interest  of  one  tblrd  would  bare  ez- 
tuded  to  cverj  part  of  the  real  propertj  of 
her  deceased  huaband.  And  aa  the  aefise  Is 
made  in  aa  general  terms  as  the  statute  which 
ghca  dower,  It  must  haTS  the  same  effect. 

^ila  construction  of  the  will  defeats  the 
Bain  object  of  the  complainant's  bilL  But 
his  eonnsel  Insiata  that  the  part  devlaed  to  the 
irife  ahould  be  set  off,  or  the  sale  of  the  prop- 
wty  ordered. 

The  bill  does  not  seem  to  hare  been  fiuned 
wttb  »  view  to  a  partition  or  sale  of  the  estate. 
HerciAl  of  the  deTlsees,  all  of  whom  are  later- 
lated  in  eueh  a  proceeding,  are  not  made  par- 
lies. And  a  partition  or  sale  is  opposed  by 
the  infant  son  and  bis  mother,  as  injurious 
ta  his  interest.  And  the  rights  of  the  mother 
snd  son  are  so  intlmatsly  blended,  that  anj 
(loceeding  which  shall  affect  the  Ufa  eatate 
isast  affMt  the  Inheritanoe. 

A  partition  or  sale  of  this  estate  is  regulated 
W  tne   atatntsa  of  Maryland. 

The  12th  section  of  the  Act  of  ITSA,  ch.  72, 
MFrMaa  that  where  an  infant  haa  an  Interest 
ta  lands,  and  It  shall  appear  to  the  Chancellor 
npoB  application  of  any  of  the  parties  eon- 
ceraed,  end  upon  the  appearance  of  the  Infant, 
that  it  shall  be  to  the  mterest  and  advantage 
of  the  infant  to  have  the  land  sold,  he  may 
otdar  a  sale. 

And  In  the  8th  section  of  the  Act  of  1794, 
A,  60,  it  la  provided,  on  a  similar  application 
sad  nppeannce  of  the  infant,  as  stated  In  the 
aboT*  statute,  for  a  partition,  if  the  Chancellor, 
'nKm  hearing  end  examining  all  the  dreum- 
stanees,  shall  think  that  It  will  be  for  the  ia- 
teteat  and  advantage  of  all  parties  eoncemed," 
he  may  order  a  partition. 

In  tnis  case  there  Is  no  eTtdenee  which  will 
enable  the  court  to  judge  whether  a  sale  or 
partition  of  the  property  would  be  to  the  ad- 
Tnnta<e  of  the  bifant  and  the  other  parties. 
A^  ft  should  hardly  be  expected  that  this 
court,  in  the  abeence  of  all  evidence,  efaould 
decree  efther  of  these  altematlrea  against  tlrt 

ITS*]  *Ths  complainant  may  be  eabjeeted 
to  some  inconvenience  by  holding  the  property 
as  tenant  in  common  with  the  devisee  of  the 
testator;  bnt  it  was  a  condition  imposed  by 
tke  term*  of  the  will.  And  this  court,  acting 
uadcr  the  law  of  Maryland,  cannot  remedy 
this  ineonvenicnee,  unleae  the  complainant  shall 
bring  himself  dearly  within  the  provbiona  and 


policy  of  that  law. 
>•  i<i  ad. 


THB  UmTKD  STATES        I'il* 

V. 
JAMES  K  HAROYMAH. 

Indictment  for  reodnng  stolen  notes — deaarlp- 
tion  of  notes,  parol  evidenee  to  axplaU— 
averment  of  Tains. 

The  defsnilsnt  was  isdieled  tar  rscelvlng  tress- 
DTT  Dctcs  of  the  United  Btataa.  stolen  from  the 
United  States  mall.  Tte  iDdlctment,  In  one  o(  the 
eonnta,  described  one  of  the  treasury  aetes  ss 
beating  Interest  annnall*  et  oae  pet  centum.  A 
tTeasDtT  nets  was  offend  In  •vldsDce.  bcarlDg  in- 
terest et  one  IL  per  eantuDi;  and  parol  evidence 
WIS  offered  to  show  ibat  trMear;  netes,  sach  aa 
the  ene  offered  In  evidence  were  received  bj  the 
oncers  of  the  gOTcrnmeDt  aa  bearing  lolerest  of 
one  mill  per  eentnm  per  annnm,  not  one  per  canl- 
nm  per  snouin.    Tbe  coert  held  that — 

Treaanry  notes  issued  hf  the  entboTltr  ef  the 
Act  of   Congrtsa  panel  o-  "—  ""'■   -•  '•---»— 


a  withto  the  m< 

Id  Harch,  182B. 

""  «Uch  appears  ""  ""  '" 


note  offered  In  evldenof,  la 
desErlptlon  of  tbe  nt*~ 
It  would  be  propel 


material  part  of  lbs 


iroper  to  receive  parol  evidence  (or 
— jlslnlng  the  meaning  ot  tbe  let- 
vlng  tbe  practice  and  naage  ef 
irtment  and  eaceis  ef  tbe  Kev- 
ins lawtQl  receivers  of  almllar 
n  order  to  show  therebr  the 
to  be  attached  and  aetnallf  s' 


I  bears  one  mill  per  centum  la- 


the value  BSJ  he  recelvsA 

ON  a  eertlfieata  of  division  in  opinion  from 
the.Clronlt  Court  of  the  United  SUtea  (or 
the  Eastern  Mstrlct  of  Tir^nla. 

James  E.  Eardyman  waa  Indicted  In  the 
Cir^mit  Oonrt  of  the  Bsatam  District  of  Vir- 
ginia for  buying,  receiving,  and  concealing 
treaaury  notes  of  the  United  Statee,  knowing 
them  to  have  been  etolen.  The  treasury  notes 
were  alleged  to  have  been  stolen  from  the 
mail  of  tlM  United  States  by  Winston,  a  negro 
man,  or  by  persons  unknown.  Winston  waa 
at  the  sanM  time  indicted  for  robbing  the  m«ll 
of  the  Unltad  Statee  of  ten  treaanry  notes. 
The  indictment  oontained  four  counts,  charg- 
lug  the  defendant  with  receiving  treasury 
notes,  bearing  Interest  at  one  per  centum,  and 
at  Hve  per  oentnm  per  annum. 

The  defendant  moved  the  court  to  qnaah  tha 
Indictment  upon  the  grtnmd  that  tu  papen 
deecribed  oi  tne  aaid  IndictnMnt  are  not  prom- 
issory motes  under  tiie  Act  of  Congress  ap- 
proved OB  the  M  day  of  Uareh,  lUO,  under 
which  the  prisoner  la  Indietadi  and  tbe  Aet  of 
Congress  approved  the  12th  imj  of  October, 
1BS7,  bT  virtne  of  which  tbe  aaid  notes  were  Is- 
sued, describes  them  aa  treaanry  noteo,  anl 
does  not  provide,  nor  does  any  other  Aet  of 
Congress  provide  any  penalty  for  stealing  these 
notes  from  the  mall  of  the  United  States, 
or  reeelving  them,  knowing  them  to  be  stolen; 
and  upon  this  motion  tbe  ooart  betag  divided 
in  opinion,  the  said   Indletmiat  was  not  quaabed. 

ail 


in 


Sunum  Omnr  of  tbb  Uittrd  Buth. 


The  attorney  for  tb«  United  SUit«i,  further 
proceeding  in  the  case,  offered  aa  evidence  to 
the  jury,  a  treasury  note  for  fifty  dollars,  pay- 
able in  one  year,  bearing  interest  at  the  rate 
df  one  M.  per  oentum. 

The  counsel  for  the  accused  moved  the 
177*]  court  to  exclude  It  from  'the  jury  aa 
evidence,  upon  the  ground  that  it  does  not  an- 
swer the  description  of  any  one  of  the  notes  s«t 
forth  in  the  indictment,  aa  it  bears  interest 
»ft«r  the  rate  neither  of  five  per  centum,  nor 
of  one  per  centum,  hut  bears  an  interest  after 
the  rate  of  one  mill  per  oentum,  aa  -!—-■<>-> 
by  the  lotUr  "M"  after  the  word  "i 
on  the  face  of  the  said  note;  and  to  suBtaJn 
this  motion,  the  defendant  proved,  by  the  col- 
leettw  of  tlie  port  of  Richmond,  that  he  received 
notes  sooh  as  that  above  described,  as  notes 
bearing  Interest  after  the  rate  of  one  mill  per 
esatum,  sjhI  not  one  per  centom.  and  the  gov- 
ernment ao  received  them  from  him;  and  the 
letter  "H"  aforesaid  was  underatood  to  signi- 
fy and  he  Intended  to  mean  mill;  and  also 
E roved  that  the  Secretary  of  the  Treasury  had 
Mued,  aa  far  aa  the  said  collector,  and  another 
witness  who  derived  his  impreasion  from  the 
Treasurer  of  the  United  States,  and  the  officers 
of  the  government,  knew  and  believed, 
treasury  note  bearing  interest  after  the  rate 
of  one  per  centum.  Upon  this  motion  the 
court  was  also  divided  m  opinion,  not  being 
satisfied  that  the  note  did  appear  by  its  face 
to  bear  Interest  after  the  rate  of  one  mill,  and 
not  being  satisfied  that  It  was  competent 
the  defendant  by  parol  evidence  to  e^lain  any 
word  or  letter  upon  the  face  of  the  said  note, 
so  as  to  show  what  Its  meaning  was,  either  by 
reeort  to  any  definition  of  it,  or  to  the  exposi- 
tion of  It  by  the  practice  of  the  Treasury  De- 
partment, and  the  officers  of  the  government 
and  the  public;  and,  therefore,  that  it  was 
not  competent  to  the  defendant  so  to  explain 
the  letter  "U"  aforeaaid,  which  appears  on 
the  face  of  the  said  note,  and  of  whldi  no  no- 
tioe  is  taken  In  the  Indictment,  for  the  pur- 
poses of  showing  that  by  that  letter  the 
makers  of  the  said  note  Intended  to  fix  the 
rate  of  interest  at  one  mill  per  centum.  And 
thereunon,  upon  the  motion  of  the  accused,  and 
wHh  tne  consent  of  the  Attorney  for  the  Unit- 
ed State*,  the  court  adjonmed  to  tbe  Supreme 
Court  of  the  United  States  for  Its  decision, 
tbe    following    questions,    via: 

1.  An  the  treasury  notes  issued  by  authority 
of  the  Act  of  Congress  passed  on  the  12th  day 
of  October,  in  the  year  183S,  promissory  notea 
irithin  the  meaning  of  tbe  Act  of  Congress  ap- 
proved on  the  3d  day  of  March,  1S26,  under 
which  the  prisoner  Is  indicted,  and  Is  there  a 
iuffldent  averment  In  tbe  Indictment  in  this 
cause  of  the  stealing  and  reoeiving  of  suoh 
treasury  notes! 

2.  Is  the  letter  ■%"  which  appean  on  the 
teoa  of  the  note  offered  aa  evidence,  a  material 
part  of  the  description  of  the  note  I 

S.  Would  It  be  proper  to  receive  parol  evl- 
'denee  for  tbe  punmse  of  explaining  tne  mean- 
ing of  the  said  letter  "M,"  and  proving  the 
practice  ajid  usage  of  the  Treasury  Depart- 
ment and  offioera  of  the  government  and  others 
Imwfal  neeiren  at  simlW  treasury  notes,  in 
wtfei-  to  ukow  U«raby  the  meaning  Intended  to 
««  <tM«ab4  Mad  MtoailT  attMlwd  to  th*  aOdt 


letter  "M"  by  tbe  Treasury  Department  and 
others;  and  that  by  sucb  meaning  the  said 
treasury  note  bears  one  mill  per  centum  [>• 
tereet  and  not  one  per  centum  Interest  T 

The  ease  was  submitted  to  the  court  by  Ur. 
Qmndy,  Attorney -General  of  the  United  States 


*Mr.  Juatioe  BFLean  delivered  tbe  ['IIS 
opinion  of  the  court: 

This  case  comea  before  this  court  on  a  eertilt* 
cate  of  divisiom  of  opinion  of  the  judges  of  ttw 
Circuit  Court  for  the  Eastern  District  of  Tir- 

The  defendant  was  indteted  under  tbe  45tb 
section  of  tbe  post-office  law,  for  buying,  re- 
ceiving and  concealing  certain  promSaory 
notes  called  treaaury  notes,  which  be  knew  bad 
been  stolen  from  the  mail  of  the  United  States. 
And,  among  others,  one  of  the  note*  was  d»- 
soribed  in  the  Indictment,  "as  a  promlasory 
note  called  a  treasury  note,  for  the  payment  of 
fifty  dollars,  with  interest  at  the  rate  of  om 
per  centum."  etc. 

On  the  production  of  the  note  in  evidence,  It 
was  found  to  be  accurately  described  fai  the  In- 
dictment in  all  parts  which  were  attempted  to 
be  described,  except  on  the  face  of  the  note^  la- 
stead  of  the  above  words  of  "vrlth  Interest  at 
the  rate  of  one  per  eentum,"  eta.,  the  words 
were,  "with  Interest  at  the  rate  of  one  H  per 
eentum. 

And  the  oounsel  for  tbe  defendant  moved 
the  court  to  exclude  tbe  note  from  the  jury  for 
the  varianoe,  and  to  sustain  this  motion,  tbe 
defendant  proved  by  the  collector  of  the  ens- 
toms  at  Richmond,  that  he  received  notes, 
such  as  the  one  described,  as  notee  bearing  ia- 
terest  after  the  rate  of  one  mill  per  centnm, 
and  not  one  per  centum;  and  that  the  govera- 
ment  so  received  them  from  him.  And  tba 
judges  being  divided  on  this  motion,  aa  alsa 
on  a  motion  to  quaah  the  indictment,  on  the 
ground  that  the  notea  set  forth  in  the  In- 
dictment were  not  promissory  notes,  witbia 
the  Act  of  Oongress,  the  following  points 
were  certified   for  the  decision  of  thU   court: 

1.  Are  the  treasury  notes  issued  by  authority 
of  the  Act  of  Congress  passed  on  the  12tb  day 
of  October,  in  tbe  year  1838,  promissory  notea 
within  the  meaning  of  the  Act  of  Congress  ap- 
proved on  the  third  day  of  March,  1825,  under 
which  the  prisoner  is  indicted;  and  is  there  a 
sufficient  averment  In  the  indictment  In  tbia 
cause  of  the  stealing  and  reoeiving  suoh  treaa- 
ury notes! 

2.  Is  the  letter  "U,"  which  appears  upon 
the  face  of  tbe  note  offered  as  evidenee,  a 
material   part  of  the  deeoription  of  the  aaid 

S.  Would  it  be  proper  to  reeetve  parol  avi- 
inoe  for  the  puipoee  of  explaining  tne  mean- 
ing of  the  said  letter  "M,"  and  proving  tba 
practice  and  usage  of  tbe  Treasury  Department 
and  officers  of  the  ^vemment  and  others,  law- 
ful receivers  of  similar  treasury  notes  In  order 
to  Hhow  thereby  the  meaning  intended  to  be 
attached,  and  actually  attached  to  tbe  said  let- 
ter "M"  by  the  Treasury  Department  aiul 
others,  and  that  by  such  meaning  tbe  aald 
treasury  note  bears  one  mill  per  ewitttn  Inter- 
eat,  and  not  one  per  oentum  intenatt 

Aa  to  Vba  lUb  v'An'^  in  in!w^a!^  *&&  tosM 
-  V* 


SnEBB  V.  Balxoitstau. 


in 


t  the  notes  described  In  the  Indietment  an 


:  rceeiTed  the  notes,  knowing  tkem  to 
b«Ye  been  stolen  from  the  mall.  Is  nifficient. 

We  think  also  that  the  letter  'H,"  which  ap- 
feara  on  the  face  of  tiie  note,  is  a  material 
part  of  it.  It  limits  the  interest  od  the  not« 
to  one  mill  per  centum,  instead  of  one  per 
centnm,  aa  stated   in  the  Indictment. 

The  indictment  doea  not  profess  to  set  ont 
an  exact  recital  of  the  note,  but  merely  to  ^ve 
sneh  a  description  of  it  as  to  make  it  evidence 
in  the  cww.  And  this  is  all  that  the  Uw  re- 
qoirea.  Bat  ttw  description,  aa  far  aa  it  goea, 
moat  be  accurate,  so  aa  to  Identify  the  note. 
An^  sabstantial  variance  between  the  note  de- 
tenbed  ai^  the  one  offered  in  eTidenee,  must 
b*  fatal  to  the  prosecution.  In  this  respect  the 
mka  of  pleading  are  the  aauM  In  criminal  as 
in  aivil  proceedings. 

If  the  note  in  question  had  been  p*nt  hj  an 
IndiTidual,  and  an  action  of  aasampMt  bad  been 
bronght  on  it,  the  declaration  mnst  have  de- 
•oibed  it  accurately;  and  by  a  proper  aTsr- 
ment  shown  the  meaning  and  effect  of  the  let- 
ter "H,"  on  the  face  of  the  note.  And  so 
when  a  note  Is  given  payable  in  foreign  coin, 
the  value  of  sneh  eoln,  in  enrrent  money,  must 
be  averred;  and  under  such  averment,  eWdenoe 
H  the  valne  may  be  received. 

Tbi*  treasnry  note  might,  perhaps,  have  been 
daaeribed  In  the  Indictment  with  sufficient  ear- 
taintT,  wltfaont  stating  the  rate  of  interest 
whUk  H  bears;  but  If  this  part  of  the  note  be 
Jwaribed,  It  mnat  be  done  aecnrateiy.  And 
this  might  have  been  done  by  oopying  the 
words  of  the  note,  including  the  letter  '^'' 
It  would  not  have  been  improper,  though  not 


wonU  be  required  to  sustain  the  avanneat. 

We  think,  under  the  dreomstanoea  of  the 
eaaa^  that  parol  proof  may  be  received  to  show 
the  meaning  and  effeet  of  the  letter  "V,"  sa 
inserted  in  the  body  of  the  note;  and  if  such 
widenoe  shall  establish  a  anbatantial  variance 
between  the  note  desertbed  in  the  Indictment 
and  the  one  offered  in  evidenoe,  it  must  be 
fatal  to  the  proseentioa,  whether  sneh  evidenoe 
be  anbnltted  to  the  deeiston  of  the  court  or  to 
the  Jury,  nnder  the  Instruction  of  the  court. 

TUa  eanae  oame  on  to  be  heard  on  the  tran- 
•er^  of  the  record  from  the  Circuit  Court  of 
the  United  SUtes  for  tha  Eastern  Diatriot  of 
Virginia,  and  on  the  points  and  questions  on 
whteh  the  judges  of  the  said  (Srcnit  Court 
ware  opposed  in  opinion,  and  which  were  cer- 
tified to  this  court  for  it*  opinion,  agreeably  to 
tb*  Aet  of  Congress  in  such  ease  mads  and 
provided,  and  was  argued  by  counsel ;  on  oon- 
aidaration  whereof,  It  is  the  opinion  of  this 
mart,  1st.  That  the  treasury  notes  Issued  by 
•vtbortty  of  the  Aet  of  Congress  passed 
tb*  ICth  day  of  October,  In  the  yi       


I  approvsd  Um  tUrd  day  of 


Hareh,  182S,  under  wUdi  the  prisoner  la  In- 
dicted; and  that  there  is  a  sufficient  averment 
in  the  indictment  in  this  'cause  of  the  ['ISO 
stealing  and  reoeiving  such  treasury  notes.  Sd. 
That  the  letter  'TU,^  which  appears  upon  the 
face  of  the  note  offered  as  erioeuoe,  is  a  ma- 
terial part  of  the  description  of  said  note. 
And,  3d.  That  it  would  be  pn^er  to  receive 
pared  evidence  for  the  purpose  of  explaining 
the  meaning  of  the  said  letter  "li,"  and  prov- 
ing the  practice  and  usage  of  the  Treasury  De- 
partment and  officers  of  the  government  and 
others,  lawful  receivers  of  similar  treaaory 
notes,  in  order  to  show  thereby  the  mean^ 
intended  to  be  attached  and  actually  attached 
to  the  said  letter  "M"  by  the  Treasury  Depart- 
ment and  others,  and  that  by  such  meaning 
the  said  treasury  note  bears  one  mill  per  cen- 
tnm interest,  and  not  one  per  centum  interaat. 


In  an  action  ssalnat  the  owner  o(  a  staffr^oaeh 
naed  tor  cattjlnc  paaseniers,  lor  an  Injorr  sns- 
talned  b;  one  et  the  paaKunn  br  tb*  npasttlnl 
at  the  coach,  the  cwneT  Is  not  llabls,  ooless  the  tn- 
]DiT  sf  wblch  ths  plaintiff  complains  was  occa- 
(lonsd  tor  tha  negUnnce  or  want  ot  proper  skill  or 
care  In  um  driver  A  tb*  carrlaie.  In  wbleb  he  and 
hia  wU«  wars  passengers;  and  tbe  (acts  (bat  the 
earrlate  was  npeet,  and  the  plalntlirs  wife  Injnred, 
—  priina  fade  evioen"  *■■- •  •*■ — 1— .— 

the  bardan 


or  nssIlieDca,  or  want  of  skill  on  tb«  part  of  the 


driver ;  aiid  llirawe  upon  the 
ot  provinc  that  the  accident  ' 
Ute  drlvePs  latilt. 


!•&««. 


7  to  entltla  blm  b 

rbere  the  ,— -, ,. 

-    _    ol  due  care  and  caatlon  1 

decrea  costrlbatoiy  to  f-    -*-* 

Tenawanda  B.  E.  Ca>  v 


T  InJarr. 


SUPBKHI  OOUBT  OF  THX  UHIIB)  BtATM- 


■CeldCOt  WM  ACCUAODtd  br   DO  (ult  e 


which"  TtDdvl'Cd 

>  hli  Ootj,  than 


IN  aTTor  to  tha  Ctrenlt  Court  of  the  United 
Btatw  for  tbe  DUtrlct  of  Maryland. 

Tha  defeDdant  In  efror,  Fnncis  W.  Saltoa- 
■tlUI,  In  September,  1S3B,  instituted  an  action 
for  the  raooren  of  damago  agaiiut  Richard  C. 
Stockton  and  William  B.  Stok«a,  owners  of  a 
line  of  itagea  for  Mrryicg  pageengen  from  Bal- 
tlmoTO  to  Wheeling;  Hr.  Saltonstatl  and  his 
wife  having  on  the  flth  day  of  December,  lS3fl, 
been  patsengera  in  the  stage,  when,  b;  the  care- 
lesniest,  unskillfulDeHS,  and  default  of  the 
drlTer,  the  stage  wa*  upset ;  hj  reaEon  of  which 
Hn.  SaJtonstall  had  her  hip  fractured,  and 
sereral  other  bones  of  her  body  broken,  and 
was  otlterwise  greatly  cut,  bruised  and  injured, 
ao  that  her  lite  was  endangered. 

By  an  agreement  between  the  eounse!  for  the 

ElaintifF  and  tbe  defendants  no  objection  was 
>  b«  taken  to  tbe  nonjoinder  of  other  perHons 
M  defendants,  who  were  also  ovners  or  inter- 
ested in  the  line  of  stages,  when  the  injury 
eomplaiued  of  in  tbe  action  occurred;  and  the 
plaintiff  might  recover  in  this  action  any  dam- 
189*]  ages  which  *mi^ht  be  recovered  in  an 
action  by  himself  and  wife,  or  by  himself  alone. 

Richard  CL  Stockton  having  died  after  tbe 
tnttitution  of  the  lult,  it  wai  proceeded  in 
■gfthut  William  B.  Stokes,  who  survived  bim. 

The  cauM  waa  tried  before  ajury,  and  a  ver- 
dict was  given  for  the  plaiotilf,  under  the  in- 
■truotions  of  the  court,  for  seven  thousand  dol- 
lar!. On  thia  verdict  the  court  gave  a  judgment 
for  tbe  plaintiff. 

The  counsel  for  tbe  defendant  tendered  a  bill 
of  exceptions  to  the  opinion  of  the  oourt,  and 
ha  aiterwards  prosecuted  this  writ  of  error 

Th«  bill  of  exceptions  stated,  at  large,  the 
evidence  given  on  tbe  trial  of  the  cause 

The  evidence  of  tbe  wltnesaes  for  the  nlatn- 
tlS,  taken  under  a  commission  to  New  Orleans, 


Saltonstall,  the  plaintiff,  went  to  the  agent,  or 
the  person  avowing  himself  as  such,  and  w}w 
was  actlne  in  that  edacity,  and  reported  to 
him  the  observation  made  by  the  paa»eugenj 
I  the  agent  replied  that  the  driver  wa*  all 
Btraigbt,  and  that  the  appearance  of  hia  being 
intoxicated  was  entire!^  owinc  to  hii  having 
driven  during  the  night  previous,  which  had 
been  excessively  cold.  When  the  etjige  arrived 
at  about  two  miles  from  Bevansville,  the  paa- 
sengers  felt  the  stage  strike  against  a  mound 
or  ridge  on  the  right  side  of  tbe  road.  Mr.  Sal- 
tonstall on  observing  this,  immi^diately  jumped 
out,  as  was  believed,  with  tbe  intention  of  atop- 
ping  the  horses;  Urs.  Saltonstall  attempted  io 
follow  her  hualiand,  but  fell  to  the  ground  at 
the  very  instant  tiie  stage  upset,  and  it  fell  di- 
rectly on  her.  The  upset  took  place  on  Sunday 
afternoon,  the  6tb  day  of  December,  at  about 
four  o'clock  in  the  afternoon.  It  waa  broad 
daylight.  The  plaintiff's  wife  was  dreadfully 
injured;  she  was  taken  up  and  carried  to  a  log 
house  in  the  neighborhood.  The  injury  was 
occasioned  by  the  falling  of  the  at«g«  on  her 
body. 

A  witness  stated  that  the  road  waa  perfectly 
level,  and  in  ^ood  traveling  order.  Taere  bad 
been  ice,  but  it  bad  been  so  beaten  down  that 
there  was  only  a  little  remaining  on  the  M*  of 
the  road.  The  center  waa  free  from  It.  The 
road  was  not  considered  dangeroua  or  difficult. 
The  driver  was  believed  to  be  intoxicated,  and 
hia  intoxication  waa  incn-ased  by  hla  drinking 
with  a  man  on  the  seat  alongside  of  him.  This 
belief  was  produced  hy  bis  reckless  and  irregu- 
lar manner  of  driving,  which  called  for  re- 
peated remonstrances  from  the  paasengera,  and 
which  were  wholly  unattended  to;  and  for  hla 
apparent  stupid  and  drunken  manner  of  con- 
duct after  the  upset.  He  was  totally  unflt  tor 
anything;  he  could  not,  or  would  not  answer  a 
question,  nor  afford  the  least  poasible  aaaist- 


Cook  V.  N. 

Imnntabis  to 
Lannon  v. 
Bherldan  v. 
8«  Hew.  Pt. 
B  N.  Y.  260 ; 
:o.  SS  Bart). 
a  Hon.  IBB; 
r.  280;  Bai^ 


, , lEjn^  I 

If  his  Defllcence  had  notblDK  to  do  wJth 

■,"dS  defense.     Haley  v.  Bnrle.  BO 

r.  BardsD,  40  Barb.  IBT  ;  Savage 

-      "  "    T.  BSD ;  Short  r. 

S  Abb.  Pr.  M.  8. 


i.  B.  Co.  60 

B.  B.  Co.  es 

.  B.  Co.  4T 


the  occnrrence  It  Is  no  defense. 
H.  T.  aos ;  Teall  r.  Bardeo,  40  B 
v..  Com.  Bicbancs  Ins.  Co.  Bfl  N. 
Knapp.  a  DalrrN.  Y.  C  P.  IBD ; 


toM)T»  in  certain  cases.    Perfect  composure,  t 
ml^M^tttoB,  aeamf  drclflon  aa  to  the  i 


_  .  lat  tbe  plilntlir  In  i 

:    tDusl    blmseif  be   Free    fr 
a  onlj  tbat  he  sho  ' ' 


I.  Q.  aiv;  ^;onrvv«  t. 
r.  N.  T.  Cautral  B.  B. 

action  for  Dsgll- 
..    neglinnce,   re- 


f  ordlaarr  pmdcnee  wonld  employ   i 


■  T.  Baltorstixi. 


Tha  InJnHM  nnUbied  by  Hn.  Saltonstall 
were  proved  hj  the  nirgeoiiB  and  mediol  Et- 
tenduita,  end  thej  were  tueh  u  to  nuike  It 
ImpoMlble,  or  too  dangeroni  to  attempt  to 
■DOTO  ber  from  the  log  hut,  from  the  time  oF  the 
accident,  the  elzth  de;  of  December,  until  the 
IBS*]  *el^t«enth  day  of  December,  when  ahc 
wma  eturled  to  BevanHTille,  where  she  rem&ined 
nntU  tbe  eighteenth  dej  of  Mb;  following.  In 
Jo^  of  the  Mme  year  ahe  waa  in  PhilBdeTpbin, 
■till  bt  %  itate  of  great  ■uffeiing,  and  tuing 

The  plaintiff  alao  prored,  hj  Ur,  Ludlow, 
who  waA  a  paasenger  m  a  atage,  which  arrived 
after  the  acddent,  that  the  road  waa  perfectly 

rd,  and  was  one  on  whioh  a  atage  would  not 
likely  to  upset.  The  witnesa  went  to  the 
driTer,  and  had  lome  conTcraatlon  with  him. 
The  defendant'a  counsel  ohtected  to  the  atate- 
menta  of  the  driver  being  admitted  in  evidence; 
but  the  eourt  declared  them  to  be  admissible; 
to  which  tbe  counsel  for  the  defendant  except- 
ed. The  plaintiff  then  further  proved  by  Idr. 
Ludlow  that  he  asked  the  driver  how  the  acci- 
dent happened,  when  hs  stated  he  had  upset 
fifty  coacnes,  and  he  did  not  believe  the  wom- 
an waa  aa  much  hurt  as  she  said  ihe  was. 

The  testimony  offered  by  the  defendant  was 
intended  to  ahow  the  capacity  and  sobriety  of 
the  driver,  and  that  the  road  was  icy,  difficult, 
and  dangerous;  and  that  the  upsetting  of  the 
■tue  might  be  accounted  for  by  the  slippery 
■ad  icy  condition  of  the  road.  The  evidence 
for  the  defendant^  It  was  contended,  proved 
that  had  the  wife  of  the  plaintiff  remained  in 
the  atage,  no  injury  would  nave  resulted  to  htr. 
Tha  three  passengen  were  not  materially 
braiwd.  The  defendant  also  proved  that  the 
coach  and  harness  ware  properly  made,  and 
of  aoffident  strength;  and  that  the  horses  were 
good  and  steady. 

Tht  defendant's  counsel  prayed  tbe  court  to 
tnatmct  the  jury  in  sixteen  dilTerent  prayers. 
AmonK  those  were  the  following; 

1.  U  the  jury  shall  believe  from  the  evidence 
fat  the  cause,  that  the  injuty  to  the  plaintiff's 
wife  waa  occaaioned  solely  by  tbe  overturning 


'  of  the  coach,  and  h^  Its  falling  upon  her;  and 
that  such  overturning  was  occasioned  by  the 
act  of  the  plaintiff  and  his  wife,  or  either  of 
them,  in  leaping  from,  or  otherwise  in  leaving 
the  said  coach;  and  shall  further  believe  from 
the  evidence  in  the  cause,  that  at  the  time  of 
such  leaping  from,  or  of  such  leaving  said 
coach,  there  did  not  exist  any  certain  peril,  nor 
any  immediate  danger  of  person^  injury,  nor 
any  reasonable  cause  of  apprehenaion  of  Im- 
penaing  danger  by  remaining  in  the  coach;  then 
the  plaintiff  Is  not  entitled  to  recover  upon 
the  issue  joined  in  this  case,  in  respect  to  the 
said  injury  sustained  by  his  wife;  even  If  they 
also  believe  from  the  evidence  in  the  eauae  that 
tbe  driver  was  guilty  of  carelessness,  negli- 
gence, and  misconduct,  In  placing  the  ooach  in 
the  particular  place  and  situation  in  whicji  It 
was  at  the  time  of  such  leaping  from,  or  leav- 
ing the  coach. 

8.  If  the  jury  shall  believe  from  tbe  evidence 
in  the  cause,  that  the  injury  to  the  plabtiO"* 
wife  waa  occasioned  solely  by  the  overturning 
of  the  coach,  and  its  falling  upon  her;  and  that 
such  overturning  was  occasioned  by  the  act  of 
the  plaintiff  and  his  wife,  or  either  of  them, 
in  leaping  from,  or  otherwise  In  leaving  the 
coach,  'and  shall  farther  believe  from  [*1B4 
the  evidence  in  tbe  cause  tliat  such  leaping 
from  or  such  leaving  the  coach,  was  not  under 
the  actual  circumstances  an  act  of  prudent  pre- 
caution for  tbe  purpose  of  self -preservation; 
nor  such  an  act  as  a  person  of  ordinary  care, 
pmdenoe,  cr  resolution  would  have  adopted, 
unaer  the  actual  circumstances,  even  if  they 
shall  believe  from  the  evidenoe  that  such  le^- 
Ing  from,  or  such  leaving  tald  ooach,  was  un- 
der the  existence  and  mcitement  of  actual 
alarm  and  apprehension  of  suppoaed  Impending 
danger,  then  the  plaintiff  Is  not  entitled  to  re- 
cover upon  the  Issue  Joined  in  this  cause,  in  re- 
spect of  said  injury  sustained  by  his  said  wife. 

9.  If  the  jury  shall  believe  from  the  evidsnoe 
In  the  cause,  that  the  injury  sustained  by  the 
plaintiff's  wife  was  occasioned  solely  by  the 
overturning  of  the  coach,  and  by  its  falling 
upon  her;  and  that  such  overturning  waa  ofl- 


tbe  dreoBUlaBeea.  Fero  v.  BalTalo  and  Btate  Une 
E.  B.  Co.  22  N.  T.  fOB. 

Ordinary  can  or  comman  prudence  I*  what,  in 
tka  aa*  suppoaed,  woald  be  the  eondoct  of  a  ma- 
tawuj  vt  men  \a  like  drcnmstances.  It  is  such  a 
llsaiiis  at  care  and  eantlon  as  will  tie  la  dee  pro- 
portlen  to  the  Injorj  or  dsmacc  to  be  avotaed. 
■mst  V.  Hodun  Blver  B.  B.  Co.  24  How.  Pi.  ST. 

It  la  aot  BtcBssarT,  In  order  (o  a  recavrij,  that 
tka  plaintiff  shosld  hsvs  nsed  tbe  souodest  dlscrs- 
tkin.  or  ttie  blxhest  degree  of  care,  or  tbe  otmost 
poaslble  precaotion,  nor  will  he  be  prevented  Irom 
neoveiy  hj  mere  sllibt  negllgtDce  on  bis  part. 
HcOratb  v.  Hudson  BTver  B.  B.  Co.  33  Barb.  114 ; 
1?  Bow.  Pr.  211;  Willis  v.  Lonilsland  R.  B.  CO- 
BS Barb.  8S8 :  Wilds  *.  Bndson^lver  B.  B.  Co.  > 
Bart.  WS ;  Barker  v.  Savage,  1  Sweeny,  N.  Y,  S8B. 

Alij  dwee  at  contrlbutorr  negllpnce  which 
Immedlatuy  conduced  to  tbe  lojnry.  Is  a  complete 
defense.  Budd  t.  Delawan,  I^ckawanna  *  Wea^ 
~    Co.  0  Ban,  SOB ;  Orav  v.  Becond  Atb.  B.  Cr 


In  BO  wBj  eontrlboted , 

—     Hawks  V.  Wlaans,  10  I.  *  Bp.  461 ;  8. 


il  rnls  of  law  reapeetlni  negllienca  Is 
-  " — ■■- ve  been  Degllger  -  — 


tbsrs'may  bave  been  d 
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sr.  904 :  12  L.  1.  Eich. 


Davis  V.  Mann,  10  U.  *  W.  M« ; 
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1  by  tha  Mt  of  the  plaintiff  ud  hit  uid 
ltit%  or  by  Um  act  of  aither  of  tham.  In  leap- 
ing fram,  or  otherwiM  in  leaiiug  uid  ooacb; 
Ukd  thall  furthar  believe,  from  the  evidenee  in 
the  OMtH,  that  mch  leaping  from,  or  leaving 
of  said  ooiteh  was  not  effected  with  proper  cau- 
th»  and  pradene^  under  tha  actual  drcum- 
•twicu,  as  weU  In  refereoea  to  the  utuatioD  in 
Wbloh  Um  laid  plaintiff  and  hi*  wife  (if  the  or- 
vtnming  waa  oocaaloned  bj  the  act  of  t>oth) 
were  placed;  or,  if  tnch  overturning  was  oc- 
caaioned  only  by  the  act  of  one,  in  reference  to 
tbe  altnation  of  mdi  one  of  them,  by  wiiom 
•ndi  overtoming  waa  ocoaaloned,  waa  placed; 
M  alao  in  reference  to  the  aituatlon  in  which 
■aid  coach  waa  placed  in  position,  with  respect 
to  the  ground  on  which  it  stood,  and  otharwise, 
then  the  plaintiff  la  not  entitled  to  recover,  in 
respect  to  said  Injnry  to  hii  said  wife. 

4.  If  the  jnry  shall  believe  from  tha  evidence 
in  tha  canae  that  the  injury  to  the  plaintifTs 
wife  was  oecasioned  solely  by  tbe  falling  of  tbe 
eoaeh  upon  her,  and  that  she  was  then  outside 
of  the  coach  and  on  the  ground;  and  shall  fur- 
thar believe  that  at  tha  time  she  leaped  from, 
or  left  the  coach,  she  knew  or  believed  that  It 
waa  overtuming,  or  about  to  overturn,  and 
leaped  from,  or  left  it  for  that  cause,  and  that 
■he  designedly  alighted  on  the  ground  in  tbe 
diraetion  In  which  the  coach  was  overtumina 
or  about  to  OTartum,  that  then,  such  her  act 
waa  •  rash  and  imprudent  act,  and  Uie  defend- 
aat  to  not  rwponsiDle  upon  the  Issue  joined  in 
this  cause  for  the  injury  which  she  so  sus- 
tninedj  even  if  the  Jury  shall,  at  the  same  time, 
believe  that  such  overturning  was  occasioned 
by  the  fanlt  or  negligence  of  the  driver. 

f.  H  the  jUT  ahall  And  from  the  evidence 
that  the  plalntiff'B  wife.  If  sfaa  had  remained  In 
tha  coach,  would  not  have  been  materially  in- 
jured by  the  overturning  of  the  sane;  and 
shall  find  from  all  the  evidence  In  the  cause, 
that  a  discreet  and  prudent  person,  under  tbe 
eircumstance*  in  which  she  waa  placed,  as  dis- 
closed fat  evidence,  would  have,  and  ought  to 
hava^  remained  in  the  eoaoh;  and  that  she 
placed   herself   imprudently,   and   indiscreetly, 


and  rashly  *in  the  way  of  incurring  [*18ft 
the  actual  injury  which  she  sustained,  that  then 
the  defendant  Is  not  liable,  upon  the  iaana 
joined  in  tliis  case,  to  answer  in  damages  for 
such  injury. 

9.  If  the  jury  shall  believe  from  the  evidenee 
in  the  cause  that  the  plaintiff  and  his  wife,  at 
either  of  them,  by  leaping  from  the  coach  or 
leaving  tbe  same,  contributed  in  fact  to  pro- 
duce toe  happening  of  the  injury  to  the  plaln- 
tiff'a  wife,  which  she  actually  sustained;  and 
shall  further  believe  that  in  so  leaping  from,  or 
leaving  the  said  coach,  the  same  was  done  un- 
necessarily and  indiscreetly,  or  Imprudently  or 
lashly.  Incautiously,  or  without  ordinary  care, 
that  then  the  plaintiff  Is  not  entitled  to  recover 
' ipeet  of  said  injury;  even  if  the  jury  shall 


even  mainly,  the  cause  of  the  happening  ol 
such  injury. 

IS.  "niat  the  prima  facie  evldeuce  of  negli- 
gence arleing  from  the  fact  of  the  upsetting  of 
the  coach,  end  the  injury  to  the  plaintifTs  wife, 
is  rebutted  by  the  proof  of  the  fact,  if  the  jury 
lO  believe  from  the  evidence,  that  the  defendants 
had  a  Srst-rate  coach,  a  competent  set  of  horses, 
and  a  good  and  proper  hameas,  and  a  compe- 
tent, prudent,  and  careful  driver  at  the  time 
of  the  accident;  and  that  then  tbe  burden  of 
proving  negligence  is  thrown  upon  the  plaintiff. 

The  plaintilr  also  offered  prayers  to  tne  court 
for  instructlona  to  the  Jury. 

All  the  prayera  offered  1^  the  defendant  and 
the  plaintiff  were  rejected  by  the  court,  and  Uw 
conit  instructed   the  jury — 

1.  That  tbe  defendant  Is  not  liable  In  thia 
action  unless  the  jury  flud  that  the  Injury  of 


which  the  plaintiff  complains  was  occasioned 
by  the  negligence  or  want  of  proper     '  '" 


r  skill  i 


care  in  the  driver  of  the  carriage,  in  which  he 
and  his  wife  were  passengers;  and  the  facts 
that  the  carriage  was  upset,  and  the  plaintiff's 
wife  injured,  are  prima  facie  evidence  that 
there  was  carelessneas,  or  negligence,  or  want 
of  skill,  on  the  part  of  the  driver;  and  throwa 
upon  the  defentUnt  tbe  burden  of  proving  tli«t 


"Ity 


Necllgenee  ot  the  peraon  Injured  oi 
recover;.    Hsler 


did  not  eoDtrlbeta  . 
luiT,  la  no  bar  to  a 
H.  T.  SOS;  Caldwell       .     ., 
adinned  u  Court  ot  Appeal 


irshj,  i  Dner,  288 ;  ^  C. 

Lppeala,  I  T    -    ■"*      "' 

*  N.  R.  B.  Co.  6  Doe 


1  Kern.  41S;    Col- 


Tht  deceased  owed  no  duty  t 


tha  railroad  e 


uty  of  the  conwenj  U _ 

.  I.  I.  E.  Co.  M  H.  T.  «T0. 

plalntlt  be  rillty  of  nullKcnca  while 


I  tha  lawful  u 


r.  B.  *  B.  L. 


y  of  nullgeaca  wt 
propern  on  bts  o 
ft.  Co.  32  N.  T.  21 


IIS; 


Sremlaea.  Tem 
ook  V.  Cbaup.  1'.  CO.  I  uenio,  ho,  vi,  mx ;  a* 
wbere  plalntllTB  prapertr,  on  wbtch  were  combostl- 
ble  materials,  was  deatrored  by  Ore  commaDlcsted 
Cbarsto  bf  dafendant'a  nai licence. 

Wbet  eontribulorr  naKllsence  on  the  part  ot  tbe 
plalutUI  will  aostaln  a  nonsuit.  Toomar  v.  Tornar, 
SiHun,  OWj  8.  C._12  N^Y.  W^_»  Dig.  427;  8,  P. 


A  plalntllt  mar  recover,  DotwltbttaDdlng  bl 

allseuca  aKposed  him  to  the  rlak  ot  Injury^ 
indent  atter  he  le  aware  of  tbe  plslntilTi 
ler,  could  have  averted  the  Injorr. 
one  h»»  placed  himself  in  a  place 

sever  bs  an  eiCBSS  tor  aoother  care ^  .. 

Itssly  Inlartngbim.    Heair  v.  Drr-Dock,  etc  B.  R. 
Co.  11  M.  iTweak.  Die.  Ml  i  M  N.  I.  Snpr.  M  I. 


SKnOES  T,  HAlTOMnAIL 


tha  Kcddaat  wm  not  weutoned  hj  tbe  driTer'i 


C.  It  b«iDK  Kdniitted  that  the  MTrisge  wu 
npaet  and  da  plKintifl'i  wifa  Injured,  It  Wks 
ineainbeiit  od  the  defendant  to  prove  that  the 
"""  "'  — ipetent  skill,  of  good 
....  ,    i  qualified  and  ault- 

ablj  prepared  for  the  buslneu  in  which  he  wm 
mgaged:  and  that  he  acted  on  thi*  ocoasioii 
with  reaaoBaU*  ildll,  and  with  the  ntmoat  pru- 
dotM  and  oaotioii;  and  if  the  diaaeter  In  quee- 
tion  was  oocaaloned  bj  the  leaet  negUgenee, 
or  want  of  eldll,  or  prudence  on  hie  put,  then 
the  defendant  ia  liable  in  thi*  action. 

8.  If  the  Jnrj  And  there  was  no  want  of 
proper  iklll,  or  care,  or  caution  on  the  part  of 
the  driTer,  and  that  the  stage  wai  upeet  bj  the 
act  of  the  plaintiff  or  hie  wife,  in  rashly  and 
bnproperlj  epringing  from  it,  then  the  defend- 
ant ie  not  liable  to  this  action;  bat  if  the  want 
of  proper  akill  or  care  of  the  driver  placed  the 
paaaengers  in  a  state  of  peril,  and  they  had  at 
ISC*]  that  time  a  reasonable  ground  for  *iup- 
ning  that  the  itage  would  ujMet,  or  that  the 
driver  waa  incapable  of  managing  hie  horses,  the 
nlaintiff  is  entitled  to  reoaver;  although  the 
jury  may  believe,  from  the  poaition  in  which 
the  atage  was  placed  by  the  negligence  of  the 
drirer,  the  attunpt  of  the  plaintiff  or  hia  wife 
to  eaeape  may  have  increeaed  the  peril,  or  even 
eanaed  tlie  atage  to  upaet;  and  although  they 
may  alao  find  that  the  plaintiff  and  ma  wife 
wonid  probably  hare  auatatned  little  or  no 
injury  if  they  had  remained  in  the  stage, 

4.  If  the  jnry  ahall  find  that  the  driver  waa 
a  peraon  of  eompetent  eldll,  and  in  every  re- 
spect qnallfled  and  anitablj  prepared  for  the 
biaineae  In  which  he  was  encaged,  and  that 
the  accident  waa  oceaaioned  ny  no  fault  or 
want  of  eUll  or  care  on  bia  part,  or  that  of  the 
defendant  or  hia  agente,  but  by  phyaieal  diaa- 
U!it7,  ariainf  from  extreme  and  nnuanal  cold, 
wUdt  rendered  him  Incapable  for  the  time  to 
ie  hia  dnty,  then  the  defendant  Is  not  liable  in 
tUa  aetkm. 

Tba  defendant  anept«d  to  the  refuaal  of  the 
ftayeii  offei^  by  him,  and  to  the  inatniotiona 
^ven  by  the  eoiut  to  the  Jnr;. 

Tke  caae  waa  aubmitted  to  the  court  tn 
nisted  and  written  argnmenta  by  Mr.  SeUey 
(or  the  plaintiff  in  error,  and  b;  Mr.  Johnaon 
tor  the  defendanL 

Mr.  ScUer,  for  the  plaintiff,  aubmitted  to  the 
toort  the  following  pwnte  and  anthorltiea: 

When  Mr.  Lndlow  waa  under  asamlnatlon, 
ke  atated  that,  ahortlj  after  tba  acddent  hap- 
ped, ha  went  np  to  the  driver  and  had  aome 
eoDveraation  with  him.  The  defendant,  by  hia 
mmfel,  objected  to  the  admiaalon  in  evidence 
•f  tke  ataCementa  of  the  driver;  the  court 
*nmiled  the  objeetion,  and  the  defendant 
OMBted.  The  plaintiff  then  proved,  by  Mr. 
Ledkiw,  "that  he  aaked  the  driver  how  the  ac- 
dtet  nappened,  when  he  atated  that  he  had 
splat  tttj  eoaebea,  and  he  did  not  believe  the 
nnan  wa>  aa  much  hurt  as  she  said  ahe  wsa." 
nil  eonveraatloa.  It  wilt  be  observed,  took 
fktt  after  the  accident  had  occurred.  If  it 
m  be  eenaldered  aa  the  driver'a  account  of 
ttiaanner  in  which  tbe  accident  occurred,  it  is 
rtin  but  thia  repreeentation  of  a  past  occur- 
mm,  and  ha  oo^  to  have  beaa  tailed  aa  a 
MhaO. 


witncaa  to  teatify.  But  the  atatementa  were  not 
even  made  in  reference  to  hie  conduct  in  the 
particular  transaction,  bnt  in  relation  to  what 
he  had  done  on  former  occaaions;  and,  when, 
for  aught  that  appeara,  he  waa  not  in  the  aerv- 
iee  of  the  defendant.  If  the  fact  had  been 
established  by  competent  teatimony  that  this 
driver  had  upaet  fifty  ooachea,  it  would  have 
been  pregnant  evidence  before  the  Jury  of  bis 
want  of  akill  aa  a  driver;  and  if  hia  statement 
to  Hr.  Ludlow  was  admlsaible  evidence  to 
establish  this  fact,  it  tended  strongly  to  prove 
hia  want  of  competent  akill,  Tbe  poaition  aa- 
aumed  b;  the  appellant  la  that  the  declaiatioa 
of  the  driver  to  the  witneas,  "that  be  bad  up- 
set fifty  eoachea,"  waa  not  admiaaible  and 
competent  evidence  for  any  purpoac  whatever. 

•The  defendant's  first  prayer  la  baaed  ['1ST 
on  the  hypothesia  that  the  jury  would  find, 
from  the  evidence,  that  the  immediate  and 
proximate  cause  of  the  overturning  of  the  eouh 
waa  the  act  of  the  plaintiCT  or  his  wife,  or  both, 
in  leaping  from  or  leaving  tbe  coach;  and  thwt, 
at  the  tune  of  leaping  from  or  leaving  said 
coach,  there  did  not  exiat  any  certain  peril,  nor 
any  immediate  danger,  nor  any  reaaonable  ap- 
prehension of  impending  danger  by  remaining 
in  tbe  eoach. 

Tliis  prayer  was  framed  with  nfarenee  to 
the  instruction  of  Lord  Ellenborough,  In  Jonea 
V.  Boyea,  1  Btarkle'a  Sep.  3M;  S  English  Com- 
mon Law  Bep.  482,  and  the  language  of  the 
firayer  waa  adopted  from  the  language  of  hia 
Drdahlp.  It  concedea  that  the  defendant  is 
liable  for  the  nigligence  of  the  driver.  It 
further  concedea  that  even  If  the  proximBte 
eauae  of  the  injury  was  the  act  of  the  plaintiff 
or  his  wife,  or  both,  the  defendant  waa  still 
lUble,  if  there  was  want  of  skill,  or  if  there 
was  negligence  or  misconduct  on  tbe  part  of 
the  driver;  provided  that  auch  want  of  akill,  or 
negligence,  or  misconduct  of  the  driver,  pro- 
duced a  state  of  case  which  placed  the  plain- 
tiff and  hia  wife,  or  either  of  them,  in  a  aitua- 
tion  of  oartain  peril  or  immediate  danger,  or 
aa  was  sufBdent  to  create  a  reasonable  appre- 
hension of  impending  danger.  But  the  prayer 
assumei  tbe  law  to  be  that.  In  ease  the  act 
of  the  party  injured  was  the  proximate  causa 
of  the  injury,  the  defendant  la  not  liable  mere- 
ly beeauae  there  was  default  on  the  part  of  his 
driver,  tmless  that  default  conduced  to  produce 
the  injury;  that  is,  unless  there  was  a  natural 
and  reasonable  connection  between  the  default 
of  the  driver,  as  the  cause,  and  the  injury,  as 
tbe  consequence;  and  that  natural  and  reaaon- 
able connection  la  aaiumed  to  be  euch  aa  Lord 
Elien borough  haa  defined  in  the  caae  above 
cited.  In  Story's  Commentaries  on  the  Law 
of  Bailments  (377)  the  learned  commentator, 
citing  the  case  from  Starkie,  saye:  "And  the 
liability  of  the  coach  proprietors  will  be  the 
same,  although  the  injury  to  the  passenger  is 
caused  by  his  own  act,  as  by  leaping  from  the 
coach,  if  there  is  real  danger,  and  it  arises  ftom 
the  careleaa  conduct  of  the  driveT." 

The  2d,  3d,  4th,  and  6th  prayers  were  all 
framed  with  reference  to  the  language  of  the 
instruction,  in  tbe  caae  of  Jones  v.  Boyce.    It 


ri^  of  Mtionj  bnt  wm  Ub^«1-  t«  tba  m/t- 


ur 


BuPBim  CSorar  w  thk  TAhrd  Statu. 


tieuUr  InJmT  Incurred  hj  tlw  pklntlff**  wlf«, 
hy  roson  of  thB  imprudenes,  aueleuncM,  un- 
rMMOiwble  alftrm,  or  rashneM  of  the  pUintiff 
or  hit  wlfo,  impntad  by  the  bTpotheiia  of  eaeh 
napaetlve  prayer. 

On  the  mbjeet  of  raaeoaable  appreheneioii  of 
impending  danger,  eome  analoej  mar  he  foond 
in  the  ehapter  "On  Cmelty.'^In  nLyntar  on 
Hatriaae  and  Divoree,  and  In  tlw  quotation* 
from  dWinKuiahed  wrltera  on  the  dvil  law, 
whidi  will  be  found  in  the  notee  to  that  chap- 


The  flth  prayar  : 
.  t  if  the  plai 
tbem,    eontrilmted    in     faet 


Uw,  that  il 


to     prodoM 


ISS'I  *tbe  tnjnrj,  by  leaping  from  the  coach, 
nnnaeeatarily  or  TUldy,  Ineantioualr,  or  with- 
out ordinary  care,  that  then  the  plaintiff  i«  not 
entitled  to  reeover  in  reepect  of  eald  injury. 
tbe  poeitlon  ia  that  in  caee  of  mixed  fault,  the 
•eUon  will   not   lie;    thet    the    law    will    not 

rotate  whether  the  fault  of  the  defendant 
e,  without  the  ooneurrence  of  the  fault  of 
the  plaintiff,  would  or  would  not  have  reeulted 
in  injury  to  the  pUOntlff;  but  that  ftfa  an  aa- 


Bwer  to  the  action.  In  reapect  of  any  injurr 
'-'--'  "  "  appeara  that  the  plaintiff  aide 
idi   injury. 


tained.  If  It  a[ 

producing 

blanwleu. 


that  the  plaintiff  aided  In 
He  muit  be  hlmeelf 
impute  blame  to  an- 


1  frequently 
W,  U  Baat, 


In  eaaea  of  eolllelon,  it 
•o  adjudged.  Butterfleld  v.  Forreeter, 
40;  Flower  t.  Adam,  2  Taunton,  S14}  Pluck- 
well  T.  WUaoa,  5  Oar.  ft  Payne,  S76;  Luxford 
T.  Large,  fi  Car.  ft  Payne,  421;  Williama  t. 
Holland,  6  Car.  ft  Payne,  23;  Turley  t.  Thomaa, 
S  Ckr.  ft  Payne,  IM;  Woolf  t.  Beard,  i  Car.  ft 
Fnyne,  STS;  Bridge  ▼.  The  Grand  Junction  RaU- 
way  Ok  S  Ifoeaon  ft  WeUh^£44i  Taadarplank 
V.  Millar,  Hoo.  ft  M.  1S9[  Harlow  t.  HammiB- 
ton,  S  Cow.  191;  Smith  t.  Smith,  2  Piok.  «21; 
Lane  t.  Crumble,  12  Pick.  177. 

Now,  thii  eaaa,  it  la  true,  was  not  a  eaae  of 
eolllelon.  But  In  the  case*  cited,  the  gilt  of  the 
action  waa  negligence,  and  eo  it  u  in  thle. 
The  eaae  of  Jonei  t.  Boyce  wa*  a  o>*e  of  a 
ooaeb  proprietor.  It  1*  true  that  the  paaaeU' 
ger  carrier  i*  bound  "for  th*  ntmoet  eare  and 
dUigenoe  of  very  eautioiie  peraona."  Story'e 
Law  of  Bailment*,  870.  But  U  an  injur  ^  pro- 
duced by  the  eoncurrent  fault  of  both  partiea, 
by  what  legal   alchemy  can  we   analyia  the 


reault,  for  the  purpose  of  diaeorerlnK  how  muoh 
of  the  injury  wa*  produced  by  the  li 
defendant  or  hie  agent,  and  now  muoh  by 


fault  of  the  plaintiff;  or  whether,  in  fact,  the 
Injory  would  hare  reeulted  at  all,  but  for  the 
fault  of  the  plaintiff.  The  defendant  is  Uahle, 
In  damagee,  for  the  coneequenees  of  the  driT- 
w'a  negligence,  or  want  of  skill;  but,  unlea* 
the  effect  can  he  apportioned,  he  may  be  made 
liable  for  what  waa  realty  a  oon*equenae  of  the 
pUntiff'e  own  fault,  and  how  can  It  be  ap- 
portlonedt  In  the  eaae  of  Hill  t.  Waner,  2 
Starklc's  Rep.  977;  3  Bug.  Oom.  Law  Hep. 
no,  where  there  wa*  negligence  in  the  agents  of 
both  partie*  in  taking  down  a  party  wait,  It 
waa  ruled  that  "it  was  not  competent  to  the 
plaintiff  to  attach  that  blame  to  the  defendant 
which  waa  the  common  blame  of  both." 

The  ISth  prayer  aaeume*  that  it  is  incumbent 
■fm.  the  plaintiff  to  prore  negligence.    It  eoa- 


cedea  that  proof  of  the  facta  of  the  over- 
turning of  the  coach  and  the  injury  are  prima 
facie  eTidenoe  of  negligence,  and  throw*  upon 
the  defendant  the  ono*  of  proYing,  not  that  the 
accident  was  not  occasioned  by  the  driver** 
fault,  ae  ruled  hy  the  court  in  their  Bnal  in- 
*tmetioM,  but  that  the  coachman  was  a  per- 
eon  of  eompetant  ekil)  in  his  business,  that  the 
coach  wa*  properly  made,  the  horaee  steady, 
etc.  StOTj's  Law  of  BailmenU,  S76,  and  the 
CMBi  there  cited.  The  injury  may  haTe  been 
the  result  of  ineritable  accident,  arising  from 
the  state  of  the  road,  or  from  the  physical  ina- 
bility 'of  the  driver,  vuaed  by  extreme  [*lBt 
and  unwmal  ootd;  or   it    may    ha**    bem    oe- 


plaintlff.  It  is  insisted,  ii  bound  to  proTc  negli- 
gence, however  alight.  In  order  to  maintain  the 
action.  Now,  if  the  event  itself  is  to  be  evi- 
dence of  negligence,  it  wonid  be  right  to  vary 
the  rule,  and  say  that  the  dvfendant  was 
bound  to  prove  that  there  was  no  negligence. 
In  the  casee  cited  fa)  the  court  below,  the 
breaking  down  resulted  from  some  supposed 
negligence  ia  preparation;  but  when  it  is  eatia- 
faetorlly  ahown  that  the  driver  Is  a  person  of 
competent  skill,  that  the  hones  and  ooach,  etc., 
were  properly  provided,  It  la  shown  that  there 
was  no  want  of  due  preparation  for  the  joor- 
iicy.  If,  in  traveling  on  a  level  road,  a  wheel 
comia  off,  or  an  azletree  anape.  It  Is  atrong 
prima  facie  evidence  of  neiriigence  in  prepara- 
tion;  but  mere  proof  of  Ue  breaking  down, 
withont  showing  tbs  prozlBiate  cause  of  the 
brealdag  down  (as  the  coming  off  of  the  wheel, 
or  the  mapping  of  the  axletne),  la  not  prima 
fade  evidmiee  of  negUgence.  In  our  ease,  the 
mere  oveitnniing  ia  ruled  to  be  evidence  of 
aegllgMio^  bat  the  proximate  cauM  of  the 
ovarturafaig  ia  not  eatafaUehed.  It  was  an  opm 
queatioo  upon  the  evidence.  Upon  this  ols- 
tinetion,  it  is  conceived  that  the  instruction  is 
not  warranted  by  the  eases,  and  that  the  bur- 
den of  showing  'that  the  aocident  was  not  oc- 
casioned by  the  driver's  fault,"  was  improper- 
ly thrown  upon  the  defendant;  and  that  it  waa, 
at  least,  rebutted  by  the  hypothesis  assumed  in 
the  16th  pray«r.  Vide  Lane  v.  Crombi^  12 
Pick.  177,  and  the  cases  cited,  per  curiam. 

Mr.  Johnson,  for  the  defendant. 

The  exception  to  the  statement  of  the  an- 
swer of  the  driver  to  Hr.  Ludlow  was  made 
bcf<ffe  the  evidence  was  given.  The  exception 
should  have  pointed  out  the  part  of  the  evl- 
denoe  which  wae  objectionable,  and  not  having 
done  tbis  it  mutt  be  overruled.  This  is  a  fa- 
miliar rule.  But  the  evidence  was  proper.  It 
cannot  be  denied  that  tlie  reckless  and  heartless 
declarations  of  the  driver  to  Hr.  Ludlow,  with 
hia  other  eonduct,  as  proved  by  other  wltnesaee, 
made  while  Mra.  Saltonstall  was  suffering  tbe 
most  severe  agony,  were  proper  testimony  to 
go  to  the  Jui7  in  aggravation  of  the  damages. 

The  following  propoeltloue  are  au*tainad  by 
autboritiea: 


ordinary  examination,  the  carrier  is  reaponai- 
bte.  1  Carrington  ft  Payne,  <]4:  Sharp  v. 
Grey,  0  Bingh.  467. 

S.  The  breaking  down,  and  oonsequently  the 

npaetting  of  the  atage-eoadi,  naaxplained,  la 

PMen  IS. 


SroKn  V.  SALntnsTALL. 


■rlMift  fftde  tTldenoa  of  Mgligwee.  Chrlatlt  f. 
Oiign.  e  CunpbeU.  TS. 

tTwtMu  then  U  duiger  in  uaj  partieolu 
Mft  ttt  th*  raata,  it  !•  the  dnty  of  tba  drinr  of 
tha  atsfi  to  lUt*  lU  fuU  «ztaat  to  tba  pu- 
Mofin.    Dndler  t.  Smith.  1  CuapboII,  187. 

4.  If  a  pMMneer  !■,  b7  the  aigUgaet  or 
ll«']  want  of  ikfll  of  the  'driTer,  or  by  the 


npfng  be  la  In- 

B  u  r ■^'- 

.  BofM,  1  stark.  Bep.  S93. 


peril  aa  to  render  an    

act  of  prndeniM,  and  if  In  _ 

inrad,  toe  owner  of  the  stage  u  reeponalbla. 

Jonaa  t.  ~  --..-- 


diviAt  Court  of  the  United 

Fourth  Circuit  and  Diitrict  of  Uairland. 

It  waa  an  action  on  the  eaaa,  brou^t  b^  tlw 
d^eadant  in  error,  ag^nrt  the  plaintiO  in 
error,  and  Bichard  C  Stockton,  to  recorar  dam- 
agee  for  an  iqjnrT  auatainad  hj  hia  wife,  b7  tlie 
Dpaotting  of  a  BtaM'Coach  In  which  ahe  was  a 
paaseoger,  and  of  whioh  aaid  Stockton  and 
Stokea  were  the  proprieton.  The  rait  waa 
bniuiJit  in  the  name  of  Saltooatall  alone;  but 
there  la  in  the  record  an  agreement  elgned  "^ 
the  connael  of  the  parties,  stipulating,  amoOg.. 
otbar  tilings,  that  the  ptaintIS  might  reoovor 
In  it  maj  damases  which  might  be  reoovered  in 
an  action  bjr  biroaalf  and  wife,  or  hj  binueif 


plained  of  waa  caused  bj  tlie  negligence  and 
want  of  skill  of  the  driver,  then  In  tM  employ- 
■tent  of  tbe  said  Stockton  and  Stoket,  and  en- 
gued  in  driring  their  eoaeh,  la  wUch  the  pWn- 
tifPa  wife  waa  a  paasenger  at  the  time  she  re- 
Mind  the  injury.  In  the  progress  of  tbe  case, 
Stoekton,  one  of  the  defendants,  died,  and  bis 
death  hSTing  been  suggested  upon  tbe  record, 
the  ease  proMeded  anbut  Stokea.  He  pleaded 
the  general  Issn*  K  "not  guilty,"  on  wl''^ 
iHua  waa  Joined. 

At  the  trial,  the  defendant  took  a  biU  at 
eeptions  to  the  ruling  of  the  court;  from  which 
it  appears  that  he  asked  tbb  court  to  gire  to 
tbe  JiuT  sixte«B  sereral  iiuimctiona,  and  the 
plaintilf  naked  of  the  court  two  instructions; 
all  of  which,  as  well  thoee  asked  by  the  detenil- 
ant,  as  by  the  plaintilf,  the  eourt  refused.  But 
the  court  did  gire  the  jury  the  four  following 
taatroetioas,  to  wit: 

1.  That  the  defendant  is  not  liable  in  this 
action  unless  tbe  jury  flnd  that  the  injury  of 
wbidi  the  plaintiff  complains  waa  ooMaioned 


I  wife  were  paasangetsi  and  Uie  facts 
that  the  carriage  was  npeet,  and  the  plalntlfl^ 
wife  injured,  are  prima  fads  evidence  that 
there  was  CMwlessness,  or  negUgeaot^  or  want 


man  t 
tbeaeddent 
fault. 
£.  It 


i  being  admitted  that  the  carriage  was 
and  Um  plaintifTs  wife  Injiured.  it  ie  In- 


I  the  defendant  to  prove  that  the 
diirer  was  a  person  of  eompetent  slrill,  of  good 
kaUts,  and  In  onry  reapeot  qnallflsd,  and  snlt- 
!•  Zi.  ed. 


ably  prepared  for  the  business  In  wliiA  1m  was 
engaged;  and  that  he  acted  on  this  oocaaion 
with  reasonable  eldll,  and  with  the  utmoet 
prudence  and  oautionj  and  if  tbe  dieaeter  In 
question  waa  oeeaaioned  by  tbe  kaot  negligenee. 


'3.  U  the  jury  flnd  there  was  no 
wnnt  of  poper  skill,  or  care,  or  eantion 
part  of  toe  driver,  and  that  tba  stage  v 
est  by  tbe  aet  of  tbe  plaintiff  or  Us  s 


if  tbe  want  of  proper  akill  oi 
placed  the  passengsrs  in  a  ataie  oi  pern,  am 
they  had  at  that  time  a  reasonable  ground  for 
suj^oeiag  that  the  stage  would  upset,  or  that 
the  drirar  was  incapable  of  managing  tke 
horsss,  the  plaintiff  la  entitled  ta  recover;  al- 
thoneb  the  jury  may  believe  from  the  poaitlon 
in  wnleh  the  stage  was  placed  by  the  negli- 
genea  of  the  driver,  tbe  attempt  of  the  plaintiff 
or  his  wife  to  escape  may  have  inereased  the 
peril,  or  even  caused  the  stage  to  npset)  and 
althon^  they  may  also  flnd  that  the  plaintiff 
and  his  wife  would  probsbly  have  sustained 
little  or  no  Injory  if  they  had  remained  in  tbe 
stage. 

4.  If  tlie  jury  shall  flnd  that  the  driver  sras 
a  person  of  eompetent  skill,  and  in  every  re- 
spect qualified  and  suitably  prepared  for  the 
business  in  which  he  was  engaged,  and  that  tbe 
acddeat  waa  occasioned  by  no  fault  or  want  of 
skill  or  care  on  his  part,  or  that  of  the  defend- 
ant or  his  agents,  but  by  phTskal  dlsaUlitv 
arising  from  extreme  and  unusual  cold,  whl 


action. 

Under  these  instructions  the  plaintiff  ob- 
tained a  verdict  for  seven  thousand  one  hun- 
dred and  thirty  dollars,  for  which  ths  eourt  ten- 
dered a  judgment  in  his  favor;  and  from  that 
judgment  this  writ  of  error  is  taken. 

We  consider  it  altogether  unnecessary  to 
notice  any  of  the  instructions  asked  for  by  tbe 
defendant,  and  which  the  court  refused  to  give, 
because  thoee  which  they  did  give  cover  the 
whole  ground;  and  tberuore,  it  depends  upon 
their  oorroctness  whether  the  Judgmsnt  Is  to 
be  affirmed  or  not. 

We  thbk  that  the  eoort  laid  down  tbs  law 
correctly  in  each  and  all  of  these  Instmetions. 
It  Is  certainly  a  sound  principle  that  a  eontraet 
to  carry  paasengere  differ  from  a  contract  to 
carry  gooda.  For  the  goods,  tbe  carrier  li 
answerable,  at  all  avente,  except  tbe  act  of 
God,  and  the  public  enemy.  But  although  he 
does  not  warrant  the  safety  of  the  paeseagers, 
at  all  events,  yet  bis  nndertaklne  and  liabUlty 
as  to  them,  go  to  this  axteat)  Uat  ha,  or  bhi 
igmt,  if,  as  in  this  eaae^  be  acts  by  agent  sbaO 
wssBss  competent  skill;  and  that  as  far  aa 
lumaa  care  and  foreei^t  can  go,  he  win  trans- 
port tbem  safely.  Hie  priadpe  Is  in  snhstanea 
thus  Ud  down  u  tba  eaaa  of  Ohristis  j.  Origgs, 
8  Campbell,  Tt. 

So  It  Is  also  in  the  esse  of  Aston  v.  Heaven, 
2  Esptossse's  Sep.  SS3,  where  it  Is  said  that 
ooach  owners  are  not  liable  for  injuriaa  hap- 
from  accident  or  misfor- 


dafanh  in  the  driver;  that  the  s 


Sdpskmi  Coun  of  ihb  Uhixh*  Statem. 


on  the  ground  of  negligence,  but  thftt  a  driver 
ie  aniwerable  for  tbe  smAlleet  negligence. 

The  principle  !■  tbu*  Itid  down  in  2  Kent'i 
CommenUknee,  4S0:  "The  proprietor*  of  i 
■t«ge-ooach  do  not  wnrrvnt  the  lafety  of  pta- 
Iti*]  Mngere  *in  the  character  of  common 
carrier*;  and  they  are  not  respaneible  for  mere 
aooident*  to  the  pereont  of  the  paesengere,  but 
only  for  the  want  of  due  care."  What  the  au- 
thor nnderstood  to  be  due  cars,  will  appear 
from  tbia  oonaideration,  that  in  aupport  of  hie 
propoaftion,  he  refers  to  the  tvo  oaaea  which 
we  have  juat  dted. 

In  Story  on  Bailments,  many  caeee  are  col- 
leoted  together  upon  this  lubject  In  page*  37fl, 
877,  aa  iUnatrative  of  the  principle,  which  ii  by 
that  author  laid  down  in  these  word*:  "If  he 
(that  i*,  the  driver)  li  guilty  of  any  rasbnesa, 
negligenoe,  or  miiconduct,  or  is  unaldltful,  or 
deviate*  from  the  acknowledged  ciutom  of  the 
road,  the  proprietor*  will  be  reeponsible  for 
any  injuries  resulting  from  hia  act*.  Thus,  if 
the  driver  drive*  with  rein*  ao  loose  that  he 
cannot  govern  hi*  hone*,  the  proprietor*  of  the 
eoaott  will  be  answerable.  So  if  there  Is  danger 
in  ■  put  of  the  road,  or  in  a  particular  pat- 
sage,  and  he  omits  to  give  due  warning  to  the 
passengers.  So  if  he  take*  the  wrong  *ide  of 
the  road,  and  an  accident  happens  from  want  of 

E roper  room.    80  if,  by  any  ineaution,  be  come* 
I  collision  with  another  carriage."    To  which 
we    will   add    the    further   example:    wherever 
there  is  rapid  driving,  which,  under  the  circu 
stance*  of  tbe  case,  amounts  to  rashness, 
■hort,  says  the  author,  he  must  In  all  ca 
exercise  a  sound  and  reasonable  discretion 
traveling  on  the   road,  to  avoid    dangers   and 
diffloulties;   and  it  h*  omita  It,  hi*  principals 
are  Uabla. 

The  only  eaae  which  Is  recollected  to  have 
eome  before  this  court  on  this  subject  is  that  of 
Boyee  v.  Anderson,  2  Peter*,  ISO.  That  wa* 
an  notion  brought  by  the  owner  of  slaves 
against  the  proprietor  of  a  steamboat  on  the 
lUtsiBsippl,  to  recover  damages  for  the  loss  of 
the  slaves,  ^eg«d  to  have  been  caused  by  tbe 


tlnguished  alave*,  being  human  beings,  from 
go^,  and  held  that  the  doctrine  as  to  the  lia- 
bility of  oouunon  Barriers  for  mere  goods,  did 
not  apply  to  them,  but  that  in  respect  of  them, 
the  carrier  was  liable  only  for  ordinary  neglect. 
The  eonrt  aeem  to  have  considered  that  case  a* 
being  a  sort  of  intermediate  one  between  goods 
and  passenger*.  We  think,  therefore,  that  any- 
thing said  in  that  case,  in  the  reasoning  of  the 
court,  must  be  confined  in  its  application  to 
that  caae,  and  does  not  affect  the  principle 
which  we  have  before  laid  down.  That  prm- 
eiple,  in  our  opinion,  fully  Justifies  the  first 
and  second  instruction*  given  by  the  court,  ex- 
oept  that  part  of  those  instructions  which  re- 
talaa  to  the  onn*  proband!:  and  althoogh  we 
think  thi*  portion  of  the  instruction*  as  well 
founded,  in  jnsttee  and  law,  a*  the  other,  yet 
It  rests  upon  a  different  ground.  The  first  part 
has  relation  to  the  liability  of  the  defendant, 
the  second  to  the  question  on  whom  devolves 
tbe  bnrden  of  proof.  If  the  question  were  one 
of  the  first  Impreeaion,  we  should,  upon  tbe 
rcMMoa  mad  JomUm  of  Us  ease,  adopt  the  princi- 


ple laid  down  by  the  Clrcnlt  Court.  But  nl- 
though  there  is  no  case  which  could  have  tha 
weight  of  authority  in  this  court,  we  are  not 
without  a  decision  in  relation  to  it.  The  very 
point  was  decided  in  "a  Camp.  80,  where  [•!#» 
It  Is  said  by  Mansfield,  Chief  Justice,  that  he 
thought  the  [ilaintiB  bad  made  a  prima  facie 
case,  by  proving  his  going  on  the  coich,  the 
accident,  and  the  damage  be  had  suffered. 

It  i*  objected,  however,  in  the  printed  argn- 
nwnt  which  has  been  laid  before  us,  that  al- 
though the  facta  of  the  overturning  of  the 
coach,  and  the  injury  austained,  are  prima 
facie  evidence  of  negligence,  they  did  not  throw 
upon  the  defendant  tbe  burden  of  proving  that 
such  overturning  and  injury  were  not  oc- 
casioned by  the  driver'a  default,  but  only  that 
the  coachman  was  a  person  of  competent  aldU 
in  his  business;  that  the  coach  wa*  proporly 
made,  the  horses  steady,  etc 

Now,  taking  that  pori^ion  of  the  first  and 
aecond  instructions  which  relatn  to  the  burden 
of  proof  together,  we  understand  tjiem  as  lub- 
stuitially  amounting  to  what  the  objection  it- 
self seems  to  concede  to  be  a  proper  ruling,  and 
what  we  consider  to  be  the  taw.  For  althou^ 
in  the  first,  it  is  said  that  these  facts  threw 
upon  the  defendant  the  burden  of  proving  that 
the  accident  was  not  occasioned  by  the  diiTar** 
fault;  yet,  in  the  second,  it  is  declared  that  it 
was  incumbent  on  the  defendant,  in  order  to 
meet  the  plaintiff's  prima  facie  ease,  to  prove 
that  the  driver  was  a  person  of  competent  aldll, 
of  good  habits,  and  in  every  respect  onaliflsd, 

id  suitably  prepared  for  the  business  in  whicn 

:  was  engaged;  and  that  he  acted  on  tks  oc- 
casion with  reasonable  skill,  and  with  tits  vt- 

ost  prudence  and  caution. 

This  affirmative  evidence,  then,  waa  pointed 
out  by  the  oourt  as  the  means  of  proving  wliat 
was  in  term*  *tated  in  the  form  of  a  negative 
proposition  before,  that  is,  that  the  aeoldent 
was  not  occasioned  by  the  driver's  fanIL  The 
third  instruction  also  announce*  a  prtndpla 
which  we  think  etands  auppori,ed  by  the  soimd- 
eat  reason;  and  we  ahoiud,  therefore,  ad<qpt  it 
as  b^ng  correct,  if  it  were  altogether  a  new 

But  this,  too,  is  in  accordance  with  the  doe- 
trine  of  Lord  Ellenborough,  in  1  Starkie'*  Cases, 
493,  in  which  he  aays  that  to  enable  the  plain- 
tiff to  sustain  the  action  it  is  not  necessary 
that  he  should  have  been  thrown  off  the  ooach; 
it  Is  sufficient  If  he  were  placed,  by  the  mis- 
conduct of  the  defendant,  in  such  a  situation  as 
obliged  him  to  adopt  the  alternative  of  a 
dangerous  leap,  or  to  remain  at  certain  peril; 
it  tbet  position  waa  occasioned  bv  the  fault  of 
the  defendant,  the  action  may  be  supported. 
On  the  other  hand,  if  the  plalntUTs  act  reault- 
ed  from  a  rash  apprehension  of  danger,  wUeh 
did  not  exist,  ai^  tbe  injury  whicli  he  nu* 
tained  is  to  be  attributed  to  rashne**  and 
imprudence,  he  Is  not  entitled  to  recover. 

The  Inatnictfon  which  we  are  now  coniidsr- 
ing  la  framed  in  the  spirit  of  tbe  piinelple 
wUch   we   have  just   stated,   and  we  think  it 

holly  unexceptionable. 

Tbe  fourth  inetmction  which  waa  givan  to 
the  ju^  was  in  favor  of  tbe  defendant,  now 
plaintilf  in  error,  and,  therefore,  need  not  bt 
"■wmudersd.  ,  -  I  ['IM 

Digitized  by  L.O«N^I«. 


Guk  *r  ai^t.  SianL 


OpoB  the  wbota,  we  think  tlmt  thtre  ta  no 
WTor  in  tba  jndgnunt.  It  la,  therafore,  AfBrmed 
Vlth  eoatB. 

TUm  eaiiM  mmt  on  to  ba  heard  on  the  tmn- 
Miipt  of  the  record  from  the  Circuit  Court  of 
the  united  State*  for  the  DiitHct  of  Maryland, 
•nd  w«  Mgued  by  eouniel;  on  consideration 
iriMraof,  it  U  ordered  and  adjudged  by  thia 
•oort  that  the  Judgment  of  the  Cirouit  Court 
In  tUa  eauM  be,  and  the  same  U  hereby  nf- 
Araud,  with  eoBta  and  damagea  at  the  rate  of 
iix  par  Mntom  per  anmnn, 


Its*]  'HlfKlWirrUBB  L.  CLAKK,  Bxaon 
tor.  and  William  P.  Clark,  Qeorae  B.  H. 
Caark,  and  Jefferton  Kennerly  Clark,  an 
Infant  under  the  age  of  twenty-one  yean, 
by  hia  Guardian,  ad  litem,  and  nest  Mend, 
the  (aid  George  R.  H.  aark,  Eelra-at-Law  of 
WUiam  darl^  Deceased,  Appellanti, 
*. 
ANDREW  8UITH,  Appellee. 

L»d   TKlea   in    Kentucky— powere    of    BUU 
L^Utiu«— power  and  piictioe  of  federal 


eoerte  of  etnt^  a  tariedli 
deEtTemil  av,  and  uwnb; 
at  tbi  UilSatnre. 

Tbe  State  Leylalenirea  hare,  eertatnlr,  ■•  ao- 
thoiitr  to  preacrlte  tbe  fanni  or  made*  of  utetiieJ 
Ins  Id  the  canrU  o(  the  United  Htstei :  bnf  harlBn 
created  a  right,  and  at  the  (ame  tlmg  preeerlbed 
the  remedr  to  enforce  It,  U  tbe  retncu  prercriMd 
1>  mbetantlait;  eoDalitent  with  the  ontlnar/  nodea 
of  procHdlnn  on  the  chanceir  elda  ot  tbe  federal 
court*,  no  reason  erliti  wbT  ft  ahanld  not  bt  bnr- 
■ned  In  the  eai 


not  naterlally  differ  w 


the  decree  ahall  operate  ae  a  lenl  eDnTafMnce.  In 
Kentnckr  tbe  Lecielatnre  bai  declared  that  eonrla 
mar  appoint  a  commlnloner  to  conTer,  aa  attonay 

Intact  ot  UtlcBDt  partlea.  -'    -"  -'■ —  —- 

tltlei    In  both  Inataneae  bmuius  iuibul* 

ooTart  It  neceiaarT.  Tbe  federal  mart*  of  the 
Dnited  Btatea,  In  the  Initaneea  referred  ' 

adopted  the  same  pmetlce  for — 

ant  a  doobt  bavlni  been  enterta —  , 

etr.    It  mar  be  aaTd,  with  tratb,  that  It  la  a  nxne 
o(  eonreranee,    and   of  panlna   title,    which    tbe 
Statea  baTa  the  eielDalTe  rlrtt  to  rr— *-'- 
~  d  trath  la.  that  w" 


and  decreeing  on  dtlea  In  tbli  eonntrr. 


decreeing  e 
deal  wltb 


ben  Inreetlgating 
onntrr,  the  court 
aa  It  llDda  tbem. 


"  ^idee  of  , 

,»._....._  .~B..r.  -, nature  of  the  caaa,  and 

„  tbe  character  at  the  egoltlee  InTolTcd  In  tbe 
controTeraT,  eo  ae  to  «l*e  effect  to  Btate  leclala- 
tlon.  and  State  poller;  net  departing.  boweTer, 
ti«H  what  legltlmatelj  belong  to  tbe  practice  of  a 
court  of  chancery. 

ON  appeal  from  the  CtrenH  Conrt  of  1*111 
the  United  States  for  the  Dtotrlet  of  Kan- 

William  Clark,  the  father  of  tbo  appeHanto, 
filed  a  bill  In  the  Orenit  Conrt  of  the  Diatriet 
of  Kentucky,  praying  the  oourt  to  eompel  tha 
defendant  to  releaae  nl*  pretended  title  to  eer- 
tain  landa  in  tha  State  of  Kentucky,  claimed 
by  him  under  eartain  patenta  obtained  from 
the  State  of  Kentucky  more  than  thirty  yean 
after  the  regiitratlon  of  the  anrrey  of  tbo 
aneeator  of  the  complainanta,  George  Rogen 
Clark.  The  poBeeaaian  of  the  land  had  oon- 
tbiued  in  the  ancestor  of  the  oomplatnant,  and 
in  himself,  np  to  the  time  of  the  filing  of  the 
biU.  The  conveyance  asked  by  the  bill  waa 
•ought  to  be  in  eonformity  with  the  proTiaiona 
of  the  aot  of  tlie  Aaaembly  of  Kentuclcy  giving 


ion  that  the  complatnanta  bad  eatabliehed  tha 
legal  title  to  tbe  land  mentioned  in  the  UU, 
under  a  valid  grant  from  the  CommonweaJtb  of 
Kentucky  to  Geor^^  Rogers  Clark,  hia  aneeator, 
and  that  he  waa  u  possession  of  the  same  at 
the  commencement  of  this  ault;  and  that  tha 
defendant  had  not  shown  that  he  had  any 
right  or  title,  either  in  law  or  equity,  t«  tM 
land  or  any  part  of  it:  bnt  the  judges  of  tha 
Circuit  Court  being  divided  In  opinion  oa  tha 
leation  of  the  Jnrisdietion  of  the  Clrcnit 
>tirt  to  compel  the  defendant  to  ezeento  tbo 
oonvayanee  prayed  for  in  tbe  Ull,  it  was  Mt 
tha  opinion  of  tbe  eonrt  (the  defendant  having 
aet  up  and  azUUted  junior  patoita  from  tha 
Commonwealth  of  Kentucky  for  tbe  land,  I* 
himself)  that  on  any  other  ground  appeireat  la 


._  the  genemi  prineiplea  which  dete_ .    . 

equity  jnrisdietion  of  the  eomta  of  the  Unltal 
Statea,  to  grant  to  tba  oomplainanU  nay  nth« 


Sunna  Coon  or  tsi  Varnat  SrAns. 


A  printed  Argument  wu  submitted  to  the 
court  by  Mr.  Cnttenden  for  the  appellant*. 
Mo'  counacl  Appeared  for  the  defendant. 

The  argument  of  Mr.  Crittenden  «tat«di 


«d  claim   to  the  land  In  qn«stian.     _    . 

K'  ilnant  deriToa  title  as  foUowi,  to  irit: 
tent  to  George  Roger*  CUrlc,  dated  lOth 
September,  I7S6,  founded  on  an  entry  on 
treasury  warrants,  made  20th  October,  1780,  "to 
begin  on  the  Ohio,  at  the  mouth  of  the  Ten- 
nesBee  River,  running  down  the  Ohio,"  etc,  etc, 
aurveyed  June  Tth,  1784,  and  registered  June 
4th,  1T8S;  the  surrey  and  patent  being  for 
30,962  acre*.  The  patentee,  Geor^  Rogera 
Clark,  afterwards  conveyed  to  William  Clark, 
by  deed  dated  2eth  July,  1803,  proved  and  re- 
oorded  in  the  Court  of  Appeals  in  November, 
IS03. 

At  the  auit  of  a  oreditor  of  the  aald  patentee, 
the  same  tract  of  land,  after  the  deed  to  Will- 
iam Clark,  was  subjected  to  sale,  for  satisfac- 
tion of  the  creditor's  demand,  and  waa  then 
■gain  purchased  by  George  Woolfolk,  to  whom 
IIT*]  the  commissioner  of  the  court  ■(Samuel 
Dickinson)  conveyed  it  by  deed  of  the  14tli 
June,  1827;  and  Woolfolk,  by  deed  of  the  13th 
October,  1827,  conveyed  to  the  said  Williani 
Clark. 

William  Clark,  thus  doubly  invested  with  as- 
anrance  of  title,  and  alleging  poeseeaion  of  the 
land,  Aled  hii  bill  to  compel  a  release  of  the 
defendant'a  pretended  dalma. 

The  defendant,  by  hie  answer,  oonteita 
Clark's  title  on  Tarion*  grounds,  and  asserts  hit 
own  olaima,  which  are  nothing  more  than  nine- 
penny  claims,  originating  within  a  few  year* 
peat,  by  entries  ud  purchases  made  with  and 
of  the  public  receiver,  under  the  laws  of  Ken- 
tucky for  the  disposal  of  the  lands  of  the  State 
below  the  Tenneisee  River. 
'  The  doeunentary  evtdenee  establishes,  be- 
Tond  question,  the  legal  title  of  the  complain- 
ant. Hia  poaaession  is  not  denied  by  the  an- 
awer,  ia  fully  proved  by  the  depositions,  and  la 
faioonteatable. 

The  origin  of  the  defendant's  pretended 
daims  was  between  thirty  and  forty  year* 
after  the  date  of  Gark*!  patent,  and  about  half 
a  century  after  Clark's  survey  was  registered 
in  the  proper  office  of  the  State  of  Virginia, 
from  whose  laws  bis  title  originally  emanated. 

Here  tlie  ease  ends.  It  is  necessary  to  look 
■o  further  to  embrace  ita  whole  mmts  as  a 
legal  controversy;  and  the  conclusion  is  dear 
and  obvious  in  favor  of  the  complainant,  both 
on  general  principles,  and  on  the  terms  of  the 
aet  of  Assembly  under  which  the  bill  la  filed. 
In  accordance  with  this  are  the  cases  of  Star- 
ling, etc.,  v.  Hardin,  2  Bibb.  B22,  and  Loftus  v. 
Gates,  1  Monroe,  98,  in  the  first  of  which  it  is 
expressly  said  that,  in  a  contest  with  those 
who  have  no  title  originating  anterior  to  the 
patent,  no  other  evidenoe  of  title  than  the 
patent  need  be  produced. 

But  the  defendant  has  gone  altogether  beyond 

tbose  limits,  and  proposes  to  litigate  qnestions 

tJ^t,  In  our  opiaioa,  do  not  belong  to  or  arise 

J*Me«eaie.    Oi  eontenda  that  tba  land  was  not 


subject  to  appropriation  by  Clarke  warrants  at 
the  date  of  his  entr^,  and  that,  therefore,  hia 
claim  is  null  and  void- 
It  will  not  be  denied  that  the  land  in  ques- 
tion waa  within  the  territorial  limits  of  the 
State  of  Virginia  until  the  separation  of  Ken- 
tucky placed  it  under  the  jurisdiction  of  the 
latter  State.  Virginia  had,  then,  the  right  to 
dispose  of  it  according  to  her  policy  or  plusure. 
By  the  Act  of  1779,  1  Utt.  408,  her  whole 
unappropriated  territory  waa  thrown  open  for 
individual  appropriation  by  treaaory  warranta, 
with  these  only  exceptions:  that  *no  entry  or 
location  shall  be  admitted  within  the  country 
and  limits  of  the  Cherokee  Indians,  or  on  the 
northwest  side  of  the  Ohio  River,  or  on  the 
lands  reserved  by  act  of  Assembly  for  any  par- 
ticular nation  or  tribe  of  Indians,  or  on  the 
lands  granted  by  law  to  Richard  Henderson  ft 
Co.,  or  in  that  tract  of  country  reserved  by  res- 
olution of  the  General  Assembly  for  the  benefit 
of  the  troops  serving  in  the  present  war,  and 
bounded  by  the  Green  River,  and  southeaat 
coast,  from  the  head  'thereof  to  the  [*l>i 
Cumberland  Mountains,  with  said  mountains  to 
the  Carolina  line,  with  the  Carolina  line  to  the 
Cherokee  or  Tennessee  River,  with  the  said 
river  to  the  Ohio  River,  and  with  the  Ohio  to 
the  said  Green  River,  until  the  further  order 
of  the  General  Assembly." 

This  was  the  only  restriction  upon  Clark's 
right  to  locate  his  warranta  anywhere  within 
the  territorial  limits  of  Virginia.  His  entries 
were  msde  below  the  Tennessee  River,  and  In 
the  year  1780.  They  did  not  include  any  part 
of  the  excepted  territories.  Most  clearly  th^ 
did  not  interfere  with  the  military  reserve.  It 
la  true  that  after  Clark's  entries  at  the  Novem- 
ber session,  1761  (1  Litt.  432),  the  Virginia 
Legislature  enlarged  the  military  reserve  by 
adding  to  it  the  country  below  the  Tennessee, 
including  the  land  now  in  suit.  But  it  will 
scarcely  be  contended  that  this  act  could  af- 
fect, or  was  intended  to  affect,  the  prevlouair 
aoqnired  and  vested  rights  of  Clark;  while  it 
clearly  shows  that  the  Legislature  considered 
itself  as  having  full  power  to  dispose  of  thia 
additional  reserve;  end  that  without  thla 
reservation  the  land  would  have  been,  and  be- 
fore it  was,  subject  to  Individual  appropria- 
tion. The  only  purpose  of  the  reservation  waa 
to  exempt  It  from  such  appropriation,  to  whidi 
it  was  then  lUble. 

The  decision  in  the  case  of  the  Superintend- 
ing Officers  V.  Clark,  Hughes's  Rep.  39,  ia  a 
direct  adjudication  that  the  land  was  snbjeet 
to  appropriation  by  Clarices  entries. 

Neither  in  1779,  nor  at  any  time  dnce,  has 
either  the  government  of  tha  United  States,  A 
Virginia,  or  Kentucky,  ever  recognized  the 
land  now  in  suit  as  embraced  either  by  the 
limits  of  the  Cherokee  Indians,  or  within  tha 
limits  of  any  reservation  made  by  any  act  of 
Assembly,  for  any  nation  or  tribe  of  Indiana. 
At  least,  we  know  of  no  such  reoognltion.  Let 
the  defendant  show  it.  The  treaties  with  tha 
Cherokee  Indians  show  that  they  were  never 
considered  as  owning  the  country  where  this 
land  lies.  See  those  treaties,  1  vol.  Laws  at 
the  United  States,  S22,  et  seq.  On  the  contrary, 
the  Indian  titio  to  the  country  below  the  Ten- 
newee  River  was  supposed  to  be  extinguished 
'  bv  tbe  Tieaii  at  \%\%,  'm«.a»  w\l^  tha  Chklta- 


L'LAkK    1»  ,AU.    *.   tilUlH. 


MW   ludiant,  tj  Shelby  and  Jaebton,  u  com- 


And  in  MTei*)  kcU  of  the  Kentucky  LegU- 
lature,  Stat.  I^wa,  1040  and  SIS,  the  country 
b«low  the  TenneMee  la  recognised  aa  land  that 
wai  witliin  the  "CUokaiaw  Indian  boundary." 
The  land  in  aneation  oertalnly  doea  not  lie  with 
In  Henderaonv  grant,  whieh  u  at  the  month  of 
Oraen  Birar. 

Upon  the  whole,  we  eonelude  that  Clark' 
dainw,  at  the  dat«  of  their  location,  In  1780, 
wera  not  within  any  of  the  limit*  of  tcTritoriea 
exempted  and  excepted  from  appropriation  by 
the  Act  of  lTT9i  and,  oonaequently,  that  the 


Oark^ 


*eya,  were  made  without  taaction 
vpon  land*  excepted  or  reserved  from  appro- 
priation by  them,  was  it  not  competent  for  Vir- 
ginia and  Kentucky,  the  gucceseive  sovereign 
owner*  of  the  country,  to  waive  any  objection 
Its*]  *to  such  irregularitieaT  And  when  aft- 
wwai^  the  title,  howerer  irregular  in  Its  in- 
eaption  and  progrea*,  waa  coniummated,  by 
patent  from  the  State;  is  not  that,  at  least, 
prima  facie  evidence  of  euch  waiver  on  the  part 
of  the  State,  and  i«  it  not  conclusive  upon  all 
peraona  subaequently  BCquiring  title  from  the 
SUtat  To  oa  it  eeema  that  all  tbeae  queatlona 
muat  be  anawered  in  the  affirmative. 

There  are  numeroua  decisiona  by  the  Court 
•f  Appeal!  of  Kentucky  that  ceitiQcatea  for 
hwl  granted  by  commiMionen  or  by  county 
eoorta,  are  eraduaive  upon  the  State,  and  upon 
all  p*rtiea  aubseauently  acquiring  a  claim  from 
the  State;  and  tnat  aueh  subsequent  claimant* 
cannot  Impeach  or  inquire  into  the  prior  certifl- 
aatcB.  TImm  dedrion*  aeem  to  have  a  decided 
bearing  upon  the  pr«s«nt  caae,  and  the  principle 
•f  tbea  mnat  equally  exclude  the  defendant 
(mm  qoeatloDing  or  Impeaching  the  patent  nn- 
<kr  whidt  the  oomplainaot  elaima.  The  ded- 
■kma  aUndad  to  are  so  numeroua  and  well  loiown 
that  it  would  be  Idle  parade  to  cite  them;  It  ta 
a  wall  aettled  doctrine,  too,  that  one  eUmlng 
mdar  an  entry,  eta.,  originaUng  iubsequeat  to 
■  patent  on  the  same  lud,  cannot  avail  him- 
■eu  of  any  defect  or  irregularity  in  the  entry 
er  aurrey  of  the  prior  patentee.  Ward  and 
Kantoa  w.  Lee  and  Orr,  1  Bibb,  33;  Fitche'i  dev- 
faeea  t.  BoUoefc,  1  Bihb,  £29;  and  in  Hardin's 
B^rta,  Oreoiiq)  t.  Kenton,  IS;  Patterson  *. 
Bradford,  lOS;  and  Jasper  v.  Quarlea,  4SS,  etc. 

But  if  aU  tbeae  analt^iaa,  principlea,  and  prec- 
edents should  fidl  na,  we  contend  that  the  leg- 
klative  anthori^  haa  sanctioned  and  made  good 
the  aurrey  of  dark,  wbaterer  detect  or  objec- 
•oa  preriously  exiatad  in  or  to  it,  or  the  entry 
«■  which  it  waa  founded. 

U  win  he  seen,  by  the  register's  oertiflaite, 
that  Uie  snrrey  was  registerea  "in  the  regiater"* 
•fllee  ot  nrginia,"  at  the  time  of  and  before  the 
■eparation  of  Kentucky  from  that  State,  By 
the  A«t  of  1TS4,  it  was  enacted  br  the  Lcria- 
Wnre  of  Kentucky  "that  the  nnater  of  tbii 
State  shall  receive  and  issue  granta  on  all  eer- 
tmiVtna  of  surrey  which  were  in  the  r«^ter^ 
oSe*  of  Virginia  at  the  time  the  eeparatioo  took 
ptooo,  and  on  whiok  grants  haye  not  Issued." 
St^  Low,  SIO. 

Acting  in  the  Bams  spirit  of  sound  polkj  and 


good  faith  toward!  Vir^ia  claimants,  tU* 
State,  In  1811,  enacted  that  all  claims  founded 
on  tbe  laws  of  this  commonwealth,  which  in- 
terfered with  "any  aurrey  or  grant,  surveyed 


OlCi  see,  also,   the   Act  of   1702,   1   Utt,  7S, 
169. 

Clark's  snrrey  comes  completely  within  the 
protection  and  ratiSeaMon  oODferred  by  these 
statutes. 


treasury  warrants,  on  the  ground  that  the  latter 


the  aame  *if  theae  words  had  not  been  [*aOO 
Qsed;  second,  that  the  ground  of  the  diatlnetkin 
doea  not,  In  fact,  exist;  the  Act  of  1S2S,  sec.  t, 
p.  1054,  Stat.  Law,  authorizing  the  receiver  to 
ezpoae  to  sale  only  the  "unappropriated  sec- 
tions," etc  It  is  Inferred,  therefore,  that  it 
could  not  have  been  intended  that  purchoaea 
by  private  entries  should  have  been  made  of 
any  but  "uoappropriated  sections.'-'  The  whole 
country  had  been  sectionized,  and  It  was  well 
known  to  and  recognised  by  the  Lwi*l>ture 
that  much  of  it  had  tieen  appropriated;  and  it 
is  but  common  reapect  to  ita  Joatlce  to  auppoae 
that  it  designed  this  as  an  expreaa  and  abun- 
dantly cautiona  saving  of  all  individual  rights 
and  claims. 

Upon  the  hearing  of  the  cause  in  the  court 
below,  the  court,  both  Judges  concurring,  wer* 
of  opinion  that  the  complainant,  Clark,  had 
the  legal  title  to  the  land  In  queation,  and  was 
in  the  actual  poaaeasion  thereof  at  the  com- 
mencement of  tnia  auit;  and  yet  the  court  re- 
fueed  to  decree  the  defendant  to  relinquish  hi* 
pretended  claim,  because  of  a  division  of  opin- 
ion with  the  Judgea  as  to  tbe  Jurisdiction  of 
the  court.  One  of  tbe  Judges  was  of  opinion 
that,  althou^  the  case  came  completely  with- 
in the  prof&Iona  of  the  act  of  Assembly  of 
Kentuel^  ^ving  Jurisdiction  to  courts  of  equi- 
ty in  such  easM,  atlll  that  tbe  federal  court 
could  not  axarciae  that  lurladiction;  that  Ka 
jurisdiction  waa  limited  by  the  "general 
principlea"  of  the  equity  Jnrladietion  of  the 
eourta  of  the  United  States;  and  that  the  caae 
being  embraced  by  those  general  principlea, 
the  court  could  not  exercise  a  jurisdiction  creat- 
ed 1^  an  act  ot  Aasembly  of  Kentucky.    In  cr- 

pesJed  to  this  court,  and  will  Insist  that  ths 
Circuit  Court  had  jurisdiction  of  the  case,  and 
ought  to  have  ezer«ised  it  by  decreeing  In 
favor  of  tbe  eomplalnant,  and  that  It  ened  In 
diamisaing  hU  blU.    T  Peters,  MZ. 

Hr.  Justice  Cation  delirered  the  oplnioA  of 
theoourtj 

By  patent  of  the  16th  September,  1T9B,  thai* 
waa  granted  to  George  Sogers  Clark,  by  the 
Commonwealth  of  Kentncky,  KfitS  acres  qf 
land,  be^nning  on  the  Obio  River,  At  the 
month  ot  tba~Tennes««e;  running  south  six- 
teen degrees,  east  I,S8D  poles,  north  serenty' 
foifr  degrees,  west  9,840  poles,  north  sixteen 
degree*,  east  1,80(1  polea,  Ut  us  bank  ^tVb» 


SuPBuu  Covwt  OF  THi  Uhitxd  SrATca. 


OUo,  kbont  tliree  milu  below  Fort  Maasaci 
thence  nintiing  up  th«  Ohio,  with  ita  aeveral 
meuidBn,  4,4S0  polu  to  the  beginning. 

The  patent  i*  in  oonformity  to  a  nlrTey  of 
7tb  of  June,  1784,  returned  to  the  Und-ofSce 
of  Virginia;  founded  on  an  entry,  and  an 
unendmeot  thereof,  dated  17th  Ma;,  and  EOth 
«f  October,  1780;  made  by  virtue  of  various 
treaauT]'  warrant*.  The  entry  having  been  foi 
71,ME    aerea,    with    libertj    to    return    one    or 

The  Identity  of  the  land,  m  entered,  lurrejed, 
and  patent«d,  U  eatahliilied  bejond  doubt,  as 
th«  •urvey  made  by  order  of  tse  court  below 
reprcMnta  it, 

William  Clark,  the  complainant,  hj  va 
meue  oonveyancee,  beeanie  the  ownei 
fM  of  the  same;  and,  by  hi*  tenant,  has 
SOI*]  'been  In  poMetelon  from  18IB,uptothe 
time  of  flllng  the  bill;  the  cUim  of  the  Chicka- 
Mw  Indian*  bavins  been  extinguished  to  the 
eountry  where  the  land  lies,  by  the  Treaty  of 
the  Iftth  of  October,  1818;  to  which  time  the 
rl^t  of  poMCHlon  was  necessarily  euspended. 

The  flnt  exception  taken  bj  the  answer  is, 
that  the  patent  was  made  for  landi  lying  with- 
in a  country  claimed  by  Indians,  and,  there- 
fore, void. 

To  which  It  may  be  answered  that  the  colo- 
nial charters,  a  great  portion  of  the  indiTidual 
grants  by  the  proprietary  and  royal  gorem- 
ments,  and  a  still  greater  portion  by  the  States 
of  this  UnioQ  sfter  the  Revolution,  were  nude 
for  lands  within  the  Indian  hunting  grounds. 
North  Carolina,  and  Virginia,  to  a  great  extent, 
paid  their  officers  and  soldiers  of  the  rcToIu- 
tlonary  war  by  such  grants;  and  extinguished 
the  arrears  doe  the  Army  by  similar  means. 
It  was  one  of  the  great  resources  that  suatsined 
the  war,  not  only  by  these  States,  but  others. 
The  ultimate  fee  (encumbered  with  the  Indian 


vnloB  afterwards,  and  subject  to  grant.  This 
right  of  occupancy  was  protected  by  the  pollt- 
kfti  power,  and  respected  by  the  courts  until 
extinguished;  when  the  patentee  took  the  un- 
cnoumbered  tee.  So  this  court  and  the  State 
MUrt*  have  uniformly  and  often  holden.  6 
Oanch,  87;  9  Cranch,  11. 

By  the  Act  November,  1761,  Virginia  opened 
tbe  whole  countir  south  of  the  Tennessee 
Blver  for  tbe  satisfaction  of  military  claims, 
and  excluded  the  location  of  treasury  warrant*; 
and  the  qBImt*  and  soldiers,  through  their 
npwlDtendents,  Thomas  Marshall  and  others, 
enveated  Qaoro*  Kogers  Clark's  claim,  praying 
no  grant  might  Issue  to  him  for  the  30,932 
acres.  Tbe  caveat  was  filed  In  the  Supreme 
Court  of  the  District  of  Kentucky;  but  because 
the  judges  were  interested  in  the  event,  the 
■nit  was  tnnsferred,  pursuant   to  an   act  of 


that  eonrt,  amongst  other  things,  held  "that 
tbs  dormant  title  of  the  Indian  tribes  remained 
io  be  extinguished  by  the  government,  either 
bj  purchase  or  conquest;  and  when  that  was 
done,  It  Inured  to  the  bencBt  of  tbe  dtixens 
who  had  prevlonaly  acquired  a  title  from  the 
^rowit,  and  did  not  authorlM  a  new  grant  of 
.'  <te  Itad^  MM  wmmtm  mai  unappropriated."    And 


the  State  having  sacceeded  to  the  royal  rigbta, 
could  appropriate  tlje  waste  lands  within  kw 
chartered  limits  in  the  same  manner. 

2.  That  by  the  Act  of  1779,  the  land*  south 
of  Tennessee  River  were  subject  to  be  located 
by  treasury  warrants;  and  that  the  Act  of  1T81, 
for    tbe    benefit    of    the    officers    and    soldiers, 

mtry,  made 
according  to  tbe  existing  laws. 

Tbe  opinion  having  been  returned  to  the 
Court  of  Apeals  of  Kentucky,  at  the  October 
Term  thereof,  1793,  tbe  caveat  was  dismissed; 
*and  in  September,  170G,  General  ('SOI 
Clark  obtained  his  patent.  Hughes'  Kmtucky 
Reports,  30. 

The  validity  of  the  title  of  the  complainant 
is,  therefore,  not  now  open  to  controversy  on 
these  grounds;  and  such  was  the  opinion  of  the 
Circuit.  Court.  But  that  court  being  divided 
in  opinion  on  the  question  of  Jurisdiction,  no 
decree  could  be  made  in  conformity  to  the 
prayer  of  the    bill,   and   which   was  dismissed 

It  seeks  jo  enforce  the  Act  of  Kentucky  of 
1796,  which  provides  that  "any  person  having 
both  legal  title  to  and  possession  of  land, 
may  Institute  a  suit  against  any  other  penon 
setting  up  a  claim  thereto;  and  if  the  oom- 
plainant  shall  be  able  to  establish  his  title  to 
such  land,  the  defendant  shall  be  decreed  to 
release    his   claim   thereto,  and    pay   the   eom- 

Elsinant  his  costs,  unless  the  defendant  ahal] 
y  answer  disdain)  all  title  to  such  land*,  and 
offer  to  give  such  release  to  the  complainant; 
in  which  ease  the  complainant  shall  pay  to  the 
defendant  his  costs,  except,  for  special  reasons 
appearing,  the  court  should  otherwise  deenw." 
The  foregoing  extract  is  the  twenty-ninth 
section  of  an  act  professedly  r^pilating  pro* 
ceedings  in  the  courts  of  chancery. 

Conflict*  of  title  were  unfortunately  so  numer- 
ous that  no  one  knew  from  whom  to  buy  or 
take  lands  with  safety;  nor  could  improvements 
be  made  without  great  hazard  by  those  in  pos- 
session, who  bad  conflicting  claims  hang- 
ing over  them;  and  which  mignt  thus  continue 
for  half  a  century— the  writ  of  right  being 
limited  to  fifty  years  in  some  cases;  that  is, 
where  it  was  brought  upon  the  seisin  of  an 
«stor,  or  predeceBBOr,  and  to  thirty  years.  If 

the  demandant's  own  seisin.     Act  of  Janit* 

ary,  1796.  During  all  which  time,  the  party 
in  possession  bad  no  power  to  litigate,  mncn 
leu  to  settle  the  title  at  law;  for  he  mi^t  be 
hara*aed  by  many  actiouB  of  ejectment,  and 
hia  peace  and  property  destroyed,  although 
always  BucceBsful,  by  no  means  an  uncommon 
occurrence.    This  evil,  it   was   the  object   and 

Eolicy  of  the  Legislature  to  cure;  not  so  mudi 
y  prescribing  a  mode  of  proceeding,  a*  by 
conferring  a  nght  on  him  who  had  tbe  better 
title,  and  the  poseesaion  to  draw  to  him  the  out- 
standing inferior  claims.  It  is,  in  effect,  de- 
clared that  the  junior  claimant  shall  bs  deemed 


)  hold  a  trustee  for  h  in 


]  poeseasiOD, 


compelled  to  release  his  Inferior  title  b^  a  o 
veyance,  so  that  the  junior  patent,  for  in*t.anm», 
could  not  be  perfected  by  possession  and  the 
lapse  of  time  into  the  better  right  {by  force  of 
the  acts  of  limitation),  now  reduced  inSentuekj 
such  eases,  to  a  seven  years' adverse  holdia^ 
•!». 


DowKEs  ft  CoMFAirr  t.  Choms. 


TIm  junior  p«tent,  u  betvMn  the  SUte  ud  the 
n«nt«e,  i*  a  vstid  title;  and  if  in  tbie  Inatkuoa 
Smith  were  to  hold  AdTene  potaeuion  of  any 
oa»  at  hi*  thirty-two  tracts,  for  Mren  yoan,  he 
wonU  have  the  better  1^  title:  and  if  the 
grant*  of  Smith  are  releaiM  to  Clark,  a  holding 
hy  Urn  In  virtue  of  the  roleaae  would  h«ve  the 

The  LegbUture  having  deelarod  that  he  who 
hM  the  legal  and  equitable  title  and  the  poses- 
don,  may  treat  the  adTerae  elalmtint  as  a  tnutee 
asd  eoeroe  a  releaM  to  himeelf  of  the  inferior 
S9S*]  claim;  *of  course  the  statute  securcB  a 
higtdy  valuable  right;  which  it  U  the  duty  of 
the  court*  to  enforce,  and  which  can  only  be 
enforced  in  a  court  of  eauity. 

Kantoeky  haa  the  undoubted  power  to  regu- 
late and  protect  individual  right*  to  her  »oil, 
and  to  declare  what  ihall  form  a  cloud  on 
titlea;  and  having  ao  declared,  the  courta  of  the 
United  States,  by  removing  Buch  clonda,  ar« 
only  applying  an  old  praetieo  to  a  new  oi^uity 
created  by  the  Legielature,  having  its  origin  in 
the  pecnliar  condition  of  tlM  oountry.  The  unap- 
propriated lands  of  that  State  have  been  opened 
to  entry  and  grant  at  a  very  cheap  rate,  as  this 
record  show*;  which  policy  has  let  in  the  abuse 
■oo^t  to  be  remedied  by  the  bill.  That  eloude 
vpon  old  titles,  by  the  issuance  of  new  patents 
fnr  the  aane  lands,  would  be  the  consequence, 
waa  manifest;  and  that  citizens  of  other  States 
af«  entitled  to  come  into  the  courts  of  tlie  Unit- 
ed States,  to  have  the  rights  secured  to  them 
by  the  atatnta  of  ITH  enforoed,  we  cannot 
doobt. 


t*,  upon  another  ground.  Kentucky  may 
erfba  any  policy  for  the  protection  of  the 
Eultnie  of  the  country  that  she  may  deem 
t  and  proper;  she  ha*  in  eifeot  declared  that 


Msnt*  Illegal  and  void,  a*  ths  Brltiah  Annuity 
Aot  doe*,  or  as  the  gaming  acta  do,  there  Is  In- 
hareat  in  tbe  court*  of  equity  a  juriadiction  to 
•rder  them  to  b«  delivmd  np,  and  thereby 
ftra  affect  to  the  pMtJ  of  the  Legislature.  ID 
Van.  US;  8  Ve*.  104:  S  Terger**  Rep.  624;  1 
Maddoek'B  Ch.  Prac  IBS,  and  Mthoritiea 
«tt«d. 

Tha  State  Legislature*  oertalnly  have  no 
Mitbarlty  to  preeerlbe  the  form*  and  modes  of 
proceeding  In  the  courts  of  the  United  State*; 
Mt  having  ercatod  a  right,  and  at  the  same 


exists  why  it  should  not  be  pursued  In  the  same 
form  as  itis  in  the  State  courts;  on  the  oontrary, 
propriety  and  convenience  suggest  that  the 
praetiee  should  not  materially  differ  where 
titles  to  land*  are  the  subject*  of  investigation. 
Ami  aueh  i*  the  oomtant  course  of  the  Federal 
coorta.  For  instance,  in  Tenneasee,  the  Legis- 
latvre  haa  provided  that  the  eourt*  of  equity 
mmy  devest  ft  title,  and  vest  it  in  another  party 
a«ked. 


tature  has  declared  that  the  oourt*  may  appdnt 
a  commissioner  to  convey  as  the  attorney  in 
fact  of  a  litigant  party;  and  that  such  deed 
Bbalt  pass  the  title:  in  both  instances  binding 


propriety.  It  mav  be  said  'with  truth  [*104 
that  this  Is  a  mode  of  conveyance  and  of  pa**- 
ing  title  which  the  States  have  the  ezelusive 


right  to  regulate;  stilt  the  same  statnt«  that 
conferred  the  power  thus  to  decree  a  conveyanoe, 

Srescribed  the  mode  of  proceeding;  and  had  the 
arm  of  the  remedy  been  rejected  by  the  court* 
of  the  United  States,  the  right  to  have  aueh 
record  conveyance  would  have  fallen  with  it,  a* 
they  could  not  be  separated. 

Ae  undoubted  truth  is  that  when  Investigat- 
ing and  decreeing  on  titlea  in  this  country,  we 
must  deal  with  them,  in  practice,  aa  we  And 
them,  and  accommodate  our  mode*  of  prooeeding 
in  ft  oonsiderable  degree  to  the  nature  of  the 
case,  and  the  character  of  the  equities  involved 
in  the  controversy ;  so  as  to  give  effect  to  State 
legislstion  and  State  policy:  not  departing, 
however,  from  what  legitimately  belong!  to  the 
practice  of  a  oourt  of  chancery. 

The  complainant's  case  being  one  coming 
clearly  within  the  rule*  alluded  to,  we  order  that 
the  decree  of  the  court  below  be  reversed,  and 
Ute  cause  remanded  to  be  proceeded  in  aeeord- 
iog  to  the  righta  of  the  parties. 

This  cause  came  on  to  be  heard  on  the  tru- 
script  of  the  record  from  the  Orcult  Court  of 
the  United  States  for  the  District  of  Kentuclcj', 
and  ws*  aigued  by  counsel;  on  consideration 
whereof,  it  i*  adjudged  and  decreed  by  this 
court  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby  ravened 
with  costs,  and  that  this  cause  be,  and  the 
same  is  herebv  remanded  to  the  said  Circuit 
Court  for  further  proceedings  to  be  had  therein, 
in  coniormitjr  to  the  opinion  of  this  court. 


•DOWKES  ft  COHPANT        [*10b 

V. 

EDWARD  B.  CHUKOH. 

Foreign  exchange— eeeond  ssL 

The  plaintiffs  Id  *b  action  oi 
~~elgii  hill  el  axctisDie,  wbic 

.lacceptance,  with  (Ee  prote_.  . 

1    recover,   without   prodactog  tbe   Drat  of  the 
ne  set,  or  acconntlng  for  Its  aonprodoctlen. 

,N  a  oertifieate  of  division  from  ths  Orenlt 
'    Court  of  the  United  SUtes  tor  the  DIstriet 
of  Mississippi 

This  was  an  action  of  assumpsit  founded  on 
the  second  of  a  foreign  bill  of  exchange,  by  the 
indorsee  against  tbe  indoraer,  for  nonaoceptaiMe. 
The  plalntilTs  declared  upon  tbe  "second"  of 
ths  set  of  exchange,  which  "second  of  the  set" 
waa  protested  for  nonacoeptaneai  and  ths  same. 

Digitized  byGOOglt?" 


E  Coun  OP  TBI  UniTED  Statv. 


18» 


irlth  tba  protest  thereto  attached, 
evidence  to  the  jnry.    Whe 

■0,  irhether  the  platntllTi  could  Tecover  u^n 


Whereupon  a  question 


oppoied  In  opinion.    Whereupon 
ordered  to  be  cortifled  to  the  Bnpreme  Court  of 
the  Unitad  SUtea. 
The  caw  was  aubmltted  to  the  court 


ant. 

Ur.  Holfaiun  stated: 

The  only  question  that  arises  is,  whether  the 
plaintiff  can  recover  upon  the  second  of  ex- 
change without  producing  the  flnt  of  the  same 
■et,  or  accounting  for  its  nonproductlon. 

niese  t>illa  are  so  many  securities  for  the 
same  debt,  and  so  drawn  for  oonvenience,  and 
to  avoid  acoident.  Where  one  la  paid,  the  one 
•0  paid  has  discharged  the  duty  of  the  whole, 
and  the  others  cease  to  have  legal  existcaoe. 
They  contain  Uiia  verv  eonditlon  on  their  face, 
nod  show  that  eadi  oa«  a  full  operation,  de- 
pendent only  upon  the  rest  not  having  dis- 
charged their  omee. 

If  one  is  sufScient  to  present,  so  as  to  author- 
ise the  holder  to  demand  payment.  It  would 
seem  to  follow,  as  a  matter  of  course,  that  that 
which  gave  the  right  to  demand  payment  or  ac- 
ceptance would  Iw  Buffleient  to  support  an  ac- 
tion for  nonpayment  or  nonacceptance.  If  the 
Cresentation  of  one  is  sulBelent  to  create  ■  lia- 
iiity,  that  one  must  be  snffident  to  support  an 
aeUon  founded  on  such  liability.  Whatever 
gives  the  right,  must  be  enough  to  sustain  the 
remedy. 

Not  a  single  ease  has  been  found  where  the 
objection  has  been  taken  or  dedded  hy  the 
courts,  although  the  books  abound  with  eases 
where  the  objection  would  have  applied.  Tha 
only  exception  to  the  general  rule  that  wther 
Me  of  the  set  can  perform  the  office  of  all  the 
aet  is,  that  the  particular  hill  protested  must  ba 
the  one  declared  upon  and  given  in  evidence, 
In  order  to  save  the  drawer  or  endorser  from 
liability  to  the  person  who  may  have  interfered, 
106*]  'supra  protest,  for  Bis  Honor  Chancel- 
lor Kent  says:  "If  several  parts,  as  is  usual, 
of  a  biU  of  exchange  ha  drawn,  they  all  cod- 
taln  a  condition  to  be  paid,  provided  the  othen 


of  a  biU  of'exchanse  ha  drawn,  they  all  cod- 

'd  a  condition  to  be  paid,  provided  the  othen 

lain  unpaid,  and  they  collectively  amount  to 

one  bill,  and  a  payment  to  the  holder  of  either 
S»  good,  and  -.  -.  -        •  ••-       .  > 

ment  of  the  

"The  drawer  or  indoraer  to  be  charged  on 
nonacoeptance  or  nonpayment  is  entitled  to  call 
for  the  identical  bill  or  number  of  the  set  pro- 
tested, before  he  la  bound  to  pay,  and  it  would 
be  sufficient  to  produce  it  at  the  trial  or  account 
for  Ite  absence;  as,  without  it,  he  might  be  ex- 
posed to  claims  from  some  Immu  flde  holder  or 
Cerson,  who  had  paid  It,  supra  protest,  for  bis 
onor."    S  Kent's  Com.  109. 

The  same  doctrine  waa  still  more  strongly 
iMognised  by  the  court  In  fEenwortby  v.  Hop- 
kins, 1  Johnson's  Cases,  107;  which  ease  the 
court  wlU  And  cited  and  commented  upon  In 
Whiles  V.  Whitehead,  IS  Wendell  B27. 

In  this  latter  caae,  the  court  decided  that  the 
■at  actually  protested  must  be  produced  In  a 


suit  brought  by  Indorsee  against  Indorser,  to 
guard  i^inst  a  subsequent  claim  by  an  ac- 
ceptor, supra  protest  llie  court  say:  "that  the 
identical  bill  protested  must  be  presented. 

"It  is  true,  as  a  general  rule,  that  payment 
of  one  of  the  set  i*  payment  of  the  whole;  but 
if  the  drawer  or  indoraer  is  entitled  to  call  for 
the  identical  bill  dishonored,  before  he  is  ob- 
liged to  pay  it,  the  omission  to  do  so  would 
Bubject  htm  to  the  charge  of  negligence,  and 
make  Um  accountable  to  any  person  who  had 
accepted  it  for  his  honor. 

"His  security,  therefore,  requirea  that  ke 
should  be  allowed  to  call  for  the  bill  protested, 
before  a  recovery  Is  permitted  to  be  tiad  against 

There  is  a  dictum  In  Starkie,  that  "in  c*ae 
of  foreign  bills  drawn  in  sets,  both  the  sets 
should  be  produced."  t  Starkie  on  Bvidence, 
142.  But  no  authorities  are  dted  to  support 
this,  and  it  is  la  hostili^  to  the  reasoning  of 
the  authorities  to  which  I  have  referred. 

iSi.  Justice  Story  delivered  the  opinion  of 
the  court: 
This  is  the  caae  of  a  certificate  of  division  of 

o'    *  . 

founded  on  tde  second  part  of  a  foreign  bill  of 
exchange,  by  the  indorses  apinst  the  indoraer 
for  nonacoeptance.  The  plaintiffs  declared  up- 
on the  second  of  the  set  of  exchange,  which 
seoond  of  the  set  was  protested  for  nonacemt- 
ance,  and  the  same,  with  the  protest  attached 
thereto,  waa  read  to  the  JiuT-  Whereupon  a 
qnestloii  aroee  whether  the  plaiotlirs  could  re- 
cover upon  the  said  second  of  exchange  with- 
out producing  the  flnt  of  the  same  set,  or  ac- 
counting tor  its  nonprodnetion;  U|>on  whieh 
question  the  judges  were  opposed  in  opinion. 
And  the  same  has  been  accordingly  eertined  t« 
this  court  under  the  act  of  CongreM. 

We  are  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover  npon  the  second  of  the  set 
without  prodnelng  the  flnt  or  accounting  for  its 
nonproductlon.  No  authority  has  been  re- 
fen^  to  which  ia  'exactly  in  point,  ['207 
nor  an  we  aware  that  the  question  has  ever 
been  judicially  decided.  Mr.  Starkie,  in  his 
work  on  evidence,  part  iv.,  p.  228,  let  edit.,  has 
said,  "In  the  case  of  a  foreign  bill  drawn  in 
sets,  both  the  sets  should  be  produced."  But 
for  this  proposition  he  has  cited  no  authority. 
The  question  must  then  be  decided  upon  prind- 
ple.  The  object  of  drawing  a  foreign  bill  in  seta 
is  for  the  convenience  of  the  payee,  or  other 

~  ler,  to  enable  him  to  forward  the  same  for 
iptanoe  by  different  conveyanees,  and  thus 
to  guard  anwut  any  loss,  by  accident  or  other- 
wise, whi^  might  occur  if  there  were  but  m 
lingte  bill.  But  from  the  very  frame  of  the 
set.  If  one"       "    "  "'"  ' 'f^-'^ -— 

charged  rrom'the  othen;  since  each  part  c 
tains  a  condition  that  it  shall  be  payable  only 
when  the  others  remain  unpaid.  Now,  when 
one  of  the  set  is  protested  for  nonacceptanea, 
and  due  notice  Is  given  to  an  indoner,  and  on 
the  trial  of  an  action  brought  against  him  by 
the  indorsee,  the  same  bill  of  the  set  on  whidi 
the  protest  is  made  is  produced,  that  is  prima 
facie  proof  of  his  being  reaponsible  thereon. 
(  P«t«ra  IS. 


ane  is  paid  or  diseharoed  oy  the  acceptor, 
tr  party  liable  on  it,  he  ia  ordinarity  dia- 
]  from  the  othen;  since  each  part  oon- 


Smit  V.  Bmniui  n  al, 


Btber  «f  tha  Mt  maj  tw  sraMnted  for  BceFpt- 
uwe,  uid  if  Dot  MMpted,  ft  ligbt  of  ftctior 
preaently  aiitet  upon  due  aotica  againit  all  th« 
anteaedent  parties  to  the  bill,  without  anj 
other*  of  the  aet  being  presentCHl;  for  it  ii  bj 
no  means  neceMar;  that  all  the  parta  ihould  M 
prcaented  for  accentaaee  before  a  right  ot  actiOB 
accrue*  to  the  holder.  Under  inch  draum- 
*tancea,  ft  U  properly  a  matter  of  defense  od 
the  other  aide  to  abow  either  that  tome  utbei 
bill  of  the  act  baa  been  preKDted  and  accepted, 
or  paid,  or  that  It  has  been  presented  at  an  ear- 
lier time  and  dlaboDored,  and  due  notice  haa  not 


given ;  or  that  another  person  la  the  propei 

lo  the 

other  ground 
:e*   the    prinu 
plaintiff.    The  ]a 
praamne  that  the  other  bills  of  the  Mt  have 


holder,  and  has  given  notioe  of  his  title 

r  thai 

irhieh   displace*   the    pr 
title  made  out  bj  the  plaintiff.    Thi 


KTtj  aned;  or  toat  some  other  ground  of  de- 
ise    exists   whieh   displace*   the    prima   fack 


be«n  negotiated  to  other  persons,  mere);  be- 
cause thej  are  not  produced.  And  the  Indors- 
er  is  not  put  to  any  naurd  or  peril  bj  the  non- 

t reduction  of  them;  since,  like  the  acceptor,  it 
a  once  pay  the  bill,  without  notice  of  anj  su- 
perior adverve  claim,  bj  a  negotiation  o{  an- 
other of  the  let  to  another  party,  be  will  be 
completely  azonerated.  On  the  other  hand, 
great  ineonveQieocee  mieht  arise  from  compell- 
ing the  plaintiff  to  produce  the  other  imrts  of 
tiM  act,  or  to  account  for  their  nonproduction ; 
as  be  might  not  be  able  satisfactorily  to  prove 
that  they  bad  not  been  negotiated,  or  that  they 
had  been  loat.  In  short,  if  the  plaintiff,  before 
be  eonld  recover,  were  required  to  produce  or 
to  account  for  all  the  parts  ot  the  set,  be  would 
be  obliged,  in  every  case  where  the  bills  had 
been  tranemitted  by  different  conveyance* 
•broftd,  to  arm  himself  with  proof  of  every 
Stage  of  their  route  and  progress,  until  they 
tbonid  eoma  back  again  Into  his  hands,  as  pre- 
liminariet  to  his  right  to  recover  upon  their  be- 
ing diebonered.  Such  a  requirement  would 
ere«te  meet  serioui  embarrassments  in  all  com- 
mereial  tranaaettona  of  this  sort :  and  instead  ot 
bin*  drawn  in  set*  being  a  public  eonvenlence, 
SOS*]  they  would  be  greatly  obatrueted  'Id 
tbeJr  negotiability,  since  the  right*  and  the 
remediea  of  the  bolder  might  be  materially  ini- 
paired  thereby.  We  are  therefore  ot  opinion 
that  the  question  upim  which  the  Judges  of  the 
Glrenlt  Court  were  opposed,  ought  to  b«  an- 
•wcred  in  the  affirmative,  and  we  shall  aend  s 
eartUieate  to  the  court  aeoordingly. 

This  canse  came  on  to  be  heard  on  the  tran- 
eeript  of  tbe  record  from  the  Circuit  Court  ot 
tha  United  SUtes  for  the  District  of  Hissisaip- 
pl,  and  on  the  point  and  question  on  which  the 
Jndge*  of  the  said  Circuit  were  opiM»ed  In 
opinion,  and  which  was  certified  to  this  court 
for  Its  opinion,  agreeably  to  the  acts  of  Con- 
gress in  aneb  case  made  and  prorided,  and  was 
argued  by  counsel;  on  consideration  whereof, 
it  is  the  opinion  of  this  court  that  the  plaintiffs 
in  this  case  could  recover  upon  the  second  of  a 
foreign  bill  of  exchange  which  was  protested 
for  nonaeceptanoe  with  the  protest  thereto  at. 
tached  without  producing  the  first  of  the  same 
•at,  or  accounting  for  Its  nonproduction.  Where- 

rn  it  is  ordered  and  adjudged  by  this  court 
t  It  be  so  eertiflcd  to  the  said  Circuit  Court 
•Mordinglf.  li 


zsdbyGOOglC*^ 


*  BUFUUU  OcnsT  w  t 

w  and   oBder  dpramitKBcM   when   tb*   pctwm 
.kln>  tbsm   could  bare  no  motlTc  to   mlirepre- 

■  general  rule  that  Deltber  biuband  Dot  wife 


■ imlta'i 


I   the 


rule  1_   _. 

hli  wiffl. 
Tbe  bmband  and  wire  mar  I 

to  tbe  rame  caw.  aod  ir  In  tbt.. 

tb*r  eboDld  contradict  each  otber,  tbat 
deatror  the  competeDC^  ot  eltbei  " 
follow   from   aach   contradiction   t 

Elltr  ot  perjury.     And  In  aome  caaei  the  wlte  niaj' 
•  wltneai  ander  pecallar  drcuraitaDcea,  wber- 

the  bniband  aaj  be  rntereited  In  t^ "—  --■ 

to  looia  extent.  In  Ibe  eTent  ot  tlii 

aio«)    'The  wife  cannot  be  a  witi 

Mr  hnlband.  or  to  itate  that  whicb  ibe  bas  leaned 
tron  falm  Id  their  conadenllal  Intercourae.  The 
rnle  whlcb  nrotecla  tbe  domeatlc  relatloaa  tram  ex- 
,    ran   opon   cooaldentlODa  connected   wltb 


7  be  rntereited  In  the  queatlon.  and, 


CS' 


peae*  ot  tuDlllea :  i 


■d  It  I. 

d  protection  ti 


that  tbli 
buaban ' 


a  tbem  Incompetent  to  dla- 


t  tWr  d 

pounded;    bat  .. . 

ctoH   tacta   Id   eddence   In   Tlolatlon   __    . __. 

Tbe  baiband  belni  dead,  doea  not  weaken  tl 
principle.  It  would  aeem  rather  to  Increaae  ttai 
Teieen  tbe  force  ot  tbe  rnle. 

To  niitain  a  claim  to  Ibe  admlulon  of  tbe  dc 
oaltloB  df  a  wltneai  Id  erldeoce,  tbe  ■IBdaTll  ot  _ 
parson  wbo  repreiented  blmself  to  be  the  agent  of 
the  plaintiff,  elated  that  the  wltneaa  had  left  Lonl- 
alana  before  the  commeDcement  of  the  enlt.  and 
aacended  the  Mlaalnlppl.  with  tbe  IntentloD  of 
going  to  Oblo:  and  that  alnce  then,  tbe  pcraon  wbo 
made  the  affidavit  had  Dot  beard  trom  blm. 
tbough  he  bad  madi   ' 


Br  TBB  Conar :    Thle  doea  Dot  a 


t  to  tba 


IN  «m>r  to  th«  IMatrict  Court  of  the  United 
Statei  for  tbe  EaBtem  District  of  Louisiana. 

In  the  Dictrict  Court  of  the  Eastern  District 
of  Looiaiana,  on  the  eighth  day  of  April, 
1830,  Johann  Frederick  Stein,  an  alien  and  a 
■ubj'ect  of  the  King  of  Hanover,  presented  a 
petition,  itnting  that  he  wa*  the  sole  and  law- 
ful heir  of  Nicholas  Stein,  or  lometimcH  called 
Nioholas  Stone,  who  had  died  lome  time  before 
in  the  Pariah  of  St.  Tammany,  in  the  State  of 
I/3uliiana.  The  petition  prayed  that  William 
Bowman,  who  had  been  appointed  curator  of 
tbe  estate  of  the  deceased  Stein  by  the  proper 
tribunal,  ahould  lie  decreed  to  account  for  the 
estato  and  effects  received  hj  him,  and  to  de' 
liver  to  the  petitioner  the  property  of  the  luc- 
oession  which  had  not  been  sold,  and  to  pay  to 
Um  the  amount  in  hit  handa. 

The  answer  of  William  Bowman,  the 
curator,  denied  that  the  petitioner,  Johann 
Frederick  Stein,  was  the  heir  or  related  to  the 
deceased  Nicholaa  Stein,  or  Stone;  and  averred 
that  the  claim  was  {nterposed  to  vex  and  harass 
tbe  respondent,  and  the  true  heirs  ot  Nicholas 
Btein. 

Afterwarda,  Andreas  Stein,  residing  in  the 
kingdom  of  Hanover,  presented  a  petition  to 
the  District  Court,  stating  that  in  April,  1S34, 
be  had  applied  to  the  Coort  of  Probate,  of  New 
Orleans,  claiming  tbe  suceession  to  Nicholaa 
Stein,  as  tbe  heir  of  tbe  deceased,  and  that  by 
the  unjust  interference  of  Johann  Frederick 
Stein,  be  had  been  prevented  recovering  the 

Subaojuentlf,  Johann  Stein,  Anna  Sophia 
Stein,  wife  of  Mathias  Ahreus,  and  Luer  Stein, 
a  minor,  assisted  by  his  curator,  or  trustee,  and 
by  hi*  guardian,  all  of  the  Icingdom  of  Han- 
over, filed  their  petition  in  the  Circuit  Court, 
mUtiog  ti»t  thef  are  tbe  only  heirs  of  Nicholaa 


Stein,  and  that  In  1S3S  they  bad  isatitvted 
a  auit  against  William  Bowman,  which  salt  is 
Btill  pending.  They  aver  that  the  claim  of 
Johann  Frederick  Btein  is  fraudulent,  and  that 
he  ie  not  the  heir  of  Nicholaa  Stein,  as  be 
allege*.  They  pray  leave  to  introduce  In  the 
suit,  and  state  that  William  Bowman  Is  a  mere 
stakeholder.  William  Bowman  afterwards  Aled 
a  petition  in  the  District  Court,  setting  forth 
that  individuals  belonging  to  three  dlffervot 
f  ami  lies,  the  petitioners,  pretend  to  bo  the 
nearest  relations  of  the  late  Nicholaa  Stein, 
'and  to  be  entitled  to  his  estatei  and  he  [*S11 
asks,  as  he  is  only  a  etakeholder,  that  the  par- 
ties contesting  the  claims  of  each  other  may  ba 
called  in  to  take  oognitanee  of  this  suit  «nd 
defend  him  against  it. 

The  petitioner,  Johann  Frederick  Stein,  pat 
in  a  general  replication  to  each  of  the  petitlona 
of  intervention. 

The  case  was,  on  the  application  of  WllUam 
Bowman,  referred  to  a  jury,  and  on  the  3d  ot 
March,  1837,  it  came  on  for  trial;  and  the  Jury 
found  a  verdict  for  the  defendant. 

On  the  trial  of  the  cause,  bills  of  exceptions 
were  signed  by  the  court  to  the  decisions  ot  the 
court,  on  points  arising  during  the  trial  ot  the 

The  affidavit  of  John  Rist  was  laid  before  tha 
court,  stating  that  be  had  made  diligent  inquiry 
for  Francis  Stuffle,  whose  depoaition  was  taJcea 
in  the  cause  in  the  Parish  Court,  between  the 
plaintiff  and  Bowman;  "that  he  was  unable  to 
find  him,  and  had  been  Informed,  and  truly 
believed  he  was  dead;  this  ioformatioD  had 
been  derived  from  those  who  knew  him." 

The  deposition  also  stated  that  Nicholaa 
Houzat,  wbose  testimony  was  taken  in  the 
same  cause,  left  Louisiana  before  the  com* 
mencement  of  this  suit,  and  ascended  the  )Ca- 
sissippi  with  the  intention  of  going  to  the 
State  of  Ohio;  that  he  had  not  since  heard  from 
him,  although  he  had  made  inquiries  for  him. 

The  deposition  of  Francis  Stuffle  was  then 
offered  in  evidence  by  the  plaintiff,  and  was 
admitted  by  the  court;  to  which  tbe  defendant 
excepted. 

The  defendant  called  the  wife  of  Praodi 
Stuffle,  he  being  dead,  to  prove  that  her  bos- 
band  had  been  bribed  by  John  Riet  to  give  evi- 
dence in  the  case,  and  also  to  prove  he  had 
frequently  told  her  he  knew  nothing  of  the 
plaintiff,  or  ot  Nicholas  Stein.  The  pl^tiff 
objected  to  the  admisHion  of  the  witness;  but 
tbe  court  allowed  her  to  be  sworn,  and  she  gave 
her  testimony.    The  plaintiff  excepted. 

The  plaintiff  then  offered  in  evidence  oertain 
German  documents  to  prove  the  pedigree  of  tba 
petitioner,  which  were  "ejected  by  the  court,  aa 
not  being  aufliciently  authenticated;  and  to 
this  rejection  tbe  plaintiff  excepted. 

The  depositions  which  were  taken,  and  which 
were  in  the  German  language,  were  not  signed 
by  the  deponents;  and  at  the  end  of  each  dep- 
osition, it  is  stated  that  each  of  the  witnesses 
assented  to  the  same.  A  magistrate  ot  th» 
place  certifies  to  thie  Fact,  and  this  is  attested 
under  his  seal  by  tbe  "Royal  British  Hanoveriatt 
Landrostey;"  and  his  signature  is  attested  un- 
der his  seal,  bv  the  "Royal  British  HanoTerian 
Minister  Resident  is." 

The  defendant,  William  Bowman,  was,  dur- 
ing the   trial,  admitted   aa  a  witness   by   tha 

rot«M  It. 
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eoort,  to  tettlfj  is  to  the  merit*  of  tb«  contro- 
'■ersy.    Thp  plaintiff  excepted  to  bis  admisaion. 

The  court  refused  to  admit  Stuitt  fti  a  wit- 
SIS*]  nets  for  the  ptaintifT,  'to  prove  that  he 
bsd  been  in  Hanover  the  preceding  mimmer, 
and  there  heard  from  mau;  old  persons  of 
whom  lie  inijuired,  that  the  plaintilF  was  the 
brother  of  Nicholas  St«in.  Tbe  witnesi  stated 
that  be  had  gone  to  Germany  for  the  purpose 
of  taking  a  deposition;  the  court  were  of  opin- 
fOD  that  the  depositlont  of  thoee  penons  should 
ba*«  been  taken. 

Tbe  plaintiff  prosecuted  this  writ  of  error. 

The  ease  wu  submitted  to  tbe  court  hi  print- 
ed argmnenta  by  Ur.  Crittenden  for  the  plain- 
tiff in  error,  and  by  Mr.  QailanS  for  tbe  ds- 
f^dant. 

Ur.  Crittenden,  for  the  plaintiff  in  error, 
sUt«d  that— 

The  pliJntiff,  J.  F.  Stein,  fnilsU  that  the 
eoTirt  erred  in  all  the  opinions  and  decisions 
excepted  on  bis  part,  and  has  proeecuted  a  writ 
of  error  to  reverse  the  Judgment  rendered 
•gainst  bim. 

A  decision  by  this  court,  on  all  the  questions 
presented  by  these  bills  of  exceptions,  will 
probably  be  necessary  to  the  proper  final  die- 
poaition  of  the  ease  in  the  court  below,  and, 
therefore,  they  are  alt  insisted  upon  and  sub- 
mitted to  this  court  If  the  single  object  was 
merely  a  reversal  of  the  judgment,  it  is  sup- 
posed that  errors  obvious  and  sufScient  for  the 
porpoee  are  made  manifest  by  the  bills  of  ex- 
ceptions. 

From  the  flrst  exception  it  appears  that  tbe 
eonrt  permitted  Bowman,  the  defendant,  to 
become  a  witness  In  his  own  ease;  and.  In  tbe 
•eeond,  that  a  woman  was  permitted  to  violate 
Ote  sacred  confldenee  and  Intimacy  of  married 
life,  by  giving  testimony  to  bstray  and  crim- 
inate her  deceased  husband.  !%•  law  condemns 
it.  Starkie  on  Evidence,  ToL  IL,  part  4,  page 
706.  etc,  and  TOO,  etc. 

Hr.  Garland,  for  the  defendant  in  error; 

Nidiolas  Stein,  generally  called  and  known 
as  tficholas  Stone,  died  in  the  Parish  of  St. 
Tammany,  Louisiana,  in  the  year  1B33,  leaving 
an  estate  estimated  to  be  worth  about  twenty- 
At*  thousand  dollan.  In  October,  1S3S,  Bow- 
man, me  of  the  present  defendants,  waa  ap- 
pcdnted  by  the  proper  tribunal,  enrator  of  the 
e«t«te,  and  took  upon  himself  ths  admlnistr»- 
Itoti. 

The  plaintiff  alleges  that  meholaa  Stein  died 
wftbont  leaving  either  legal  ascendants,  de- 
•eendants,  or  collaterals,  except  himself;  and 
that  he  is  the  only  brother  and  sole  heir.  That 
the  term  allowed  by  law  to  Bowman  to  admin- 
ister the  estate  ba*  expired,  and  he  la  entitled 
to  the  whole  of  it.  He  therefore  asks  for  an 
aeeoont  and  payment  of  tbe  amount  that  has 


Bowman  denies  positively  that  the  plaintiff 
is  the  brother  or  any  relation  of  Nieholu  Btein, 
deeeased;  and  says  that  his  claim  to  the  estate 
is  mfonnded  and  fraudulent,  and  intended 
to  defraud,  vex,  ud  harass  him  and  the  real 
heirs. 

Andrew  Bteln  intervenes  in  the  soft,  and 
nOeses  he  is  the  nearest  of  kin,  and  sole  heir 
of  Nicholas  Stein,  and  claims  the  estate; 
SIS']  'and  that  be  has  instituted  a  suit  in  one 
of    the    State    tribunals,  to  wit,    ths    Probate 


Ckiurt  of  the  Pariah  of  St.  Tammany,  to  re- 
cover It;  which  suit  was  then,  and  is  now 
pending. 

Johann  Stein,  Anna  Sophia  Stein,  wife  of 
Hatbias  Ahreus,  and  Luer  Stein,  a  minor,  aiss 
intervene  in  the  suit,  and  say  they  are  the  only 
heirs  of  Nicholas  Stein,  and  claim  Uie  estatev 

In  answer  to  all  these  petitions,  Bowman, 
tbe  defendant,  answers,  that  he  is  merely  a 
stakebolder;  that  he  has  three  suits  pending 
a^inst  him  to  recover  the  same  property,  to 
wit,  the  case  now  on  trial,  and  two  suite  in  St. 
Tammany. 

The  plaintiff  and  appellant  answers  the  two 
petitions  of  intervention,  and  take  issus  with 
ths  parties  named  in  tbem,  aa  to  their  elaiins 
to  be  recognized  as  heirs. 

Nicholas  Stein,  it  appears  from  the  testimony, 
came  to  the  United  States  about  thirty  years 

6'evious  to  his  death,  from  the  kingdom  of 
anover.  After  his  arrival,  he  never  heard 
from  any  of  bis  relations,  or  did  he  ever  have 
any  intercourse  with  them,  except  writing  one 
letter,  which  is  in  the  possession  of  one  of  the 
interpleaders,  addressed  to  him  as  a  brother. 

The  record  shows  that  a  man  named  RIst 
(who  Is  a  gambler  in  Louisiana)  is  the  person 
who  is  prosecuting  the  claim  in  the  name  of 
the  plaintiff  and  appellant.  We  allege  It  is 
fraudulent,  and  is  attempted  to  be  sustained  by 
perjury,  and  that  Rist  Is  the  party  really  in- 
terested. 

It  also  very  satisfactorily  appears  that  a  snit 
waa  instituted  In  1834  by  the  appellant,  or 
rather  by  Rist,  in  his  name,  In  the  Probate 
Court  of  the  Parish  of  St.  Tammany,  against 
tbe  appellees,  to  recover  this  same  propertr. 
This  was  in  tbe  parish  where  Nicholas  Stem 
had  resided  many  years  previous  to  his  death, 
and  where  all  the  circumstances  relating  to  his 
affairs  were  known.  That  suit  was  decided 
against  the  plaintiff  on  the  merits.  He  took 
an  appeal  to  the  Supreme  Court  of  the  State, 
where  every  point  taken  In  the  inferior  court 
and  decided  upon  in  tbe  course  on  the  trial, 
was  affirmed;  out  that  tribunal  set  aside  the 
final  judgment  on  the  merits,  without  giving 
any  reason  for  so  doing,  and  entered  up  a 
judgment  of  nonsuit.  The  cause  was  tried  by 
a  jury,  and  after  an  investigation  of  three  days 
a  general  verdict  was  rendered  In  favor  of  ue 
defendant,  on  the  4tb  of  March,  1B37. 

On  the  11th  of  March,  1S9T,  the  plaintiff,  in 
an  informal  manner,  moved  the  court  tor  a  new 
trial,  on  various  grounds;  which  motion  was 
rejected,  because  not  asked  for  within  the  de- 
lay prescribed  by  law  and  the  rules  of  the 
court.  It  will  not  be  denied  that,  so  far  as  all 
questions  of  practice  are  involved,  that  the 
laws  of  the  State  of  Louisiana,  and  the  deei- 
sions  of  its  courts,  are  to  govern  in  the  courts 
of  tbe  United  States.  T  Laws  United  SUtM, 
p.  316. 

In  this  case  a  new  trial  cannot  be  awarded, 
and  the  cause  remanded,  even  if  the  eourt 
should  be  of  opinion  there  was  error  in  the  de- 
cision of  any  of  the  points  made  in  the  Distrlat 
Court  because  'the  appellant  has  aban-  [*S14 
doned  or  lost  the  right  he  may  have  bad  to  have 
his  case  revised  or  examined  In  that  way.  A 
new  trial  being  one  of  the  modes  prescribed  by 
law  of  having  a  judgment  revised  or  ra-exaa- 
ined,  If  the  party  does  not  «v«U  hiUMU  of  It 
!b,  *^.wv_i^it(»l 


In  then 
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BT  uid  wHlitD  tha  time  directed,  be 
!  have  tlwt  benefit  tlun  he  oould 
that  of  an  appeal,  if  he  had  not  taken  It  with- 
in the  time  and  in  the  manner  dinoted  by  law. 
Louisiana  Code  o(  Practice,  artielea  658,  667;  4 
Uartin'a  Reporta,  N.  8.  632. 

The  manner  of  applying  for  a  new  trial,  and 
the  time  within  which  ths  amplication  moat  be 
made,  ia  ipecialty  and  particularij  deaoribed, 
and  the  appellant  haa  not  complied  with  tha 
Uv  in  a  atn^  particular.  LouiaiaDa  Oode  of 
Praetlee,  arUeka  S58,  66>,  fiOO,  661. 

Taidng  it  for  granted  that  the  eoort  will  not 
remand  the  eanae,  it  moat  ba  examinod  on  ita 
meriti;  and  it  ia  aubraitted  whether  there  are 
anffldent  gronnda  to  act  aaide  the  verdict  of  the 
jury  and  revene  the  judgment.  Tlie  law  of 
the  caae  Ii  very  plain,  if  the  plaintiff  haa  ana- 
tained  hia  allegationa  by  proof,  b  be  the  sole 
relative  in  the  aacending,  daaeending  or  collat- 
eral line  to  Nieholaa  Stun,  deoeaaedt  If  he  ia, 
there  la  an  end  of  the  ^ueation.  Ia  there  enou^ 
on  the  record  to  aatiafy  tha  court  that  be  la, 
even  admitting  all  the  evidence  rejected  in  the 
court  below  T  It  is  not  sufficient  the  plaintiff 
ahould  show  he  ia  a  brother;  but  before  he  can 
claim  the  whole  eatate  he  must  thow  the  father 
and  mother  of  Nicholas  Stein  are  dead.  It 
both  or  either  of  them  are  allva,  the  brother 
cannot  inherit  the  whole  estate)  becauae  In 
Looiaiana  HBcendanta  inherit  aa  well  aa  broth- 
ers and  aiatera.  Aacendanta  are  wliat  are  called 
forced  heiia,  and  like  deacendants,  cannot  be 
dtainherited,  even  by  teatament,  biit  tor  canae. 
Fathera  or  mothera  do  not  entirely  exclude 
brothera  or  aistera,  or  their  deaoendauts;  but, 
before  tbeae  lait  can  Inherit  solely,  they  must 
show  no  forced  helra  are  living.  Louiaiana 
Code,  artielea  883,  699,  BOT,  908,  1181,  1482; 
U  Martin's  Reports,  390. 

Aa  to  the  plaintlfTi  flnt  bill  of  exception,  it 
ia  not  necesBary  to  say  anything.  It  la  taken 
to  the  admiaeion  of  Bowman's  afSdavit,  of- 
fered for  the  purpose  of  affecting  the  juriadic- 
tioD  of  the  court;  and  aa  the  coturt  afterwarda 
decide  that  the  exception  to  the  jurisdiction 
was  made  too  late,  there  is  do  vecesiity  for  it, 
unless  the  court  shall  coneider  it  in  connection 
with  the  defendant's  third  bill  of  exception. 

The  second  bill  of  tbe  plaintiff  ia  taken  to 
the  rejection  of  oertain  documents  in  the  Ger- 
man language.  Theae  are  the  same  paper*  that 
were  offered  in  evidence  in  tbe  firat  suit  of  the 
Probate  Court,  rejected  by  it,  and  that  decision 
affirmed  by  tbe  Supreme  Court  of  tbe  State  of 
Louisiana.  It  is  audieient  to  refer  to  that  de- 
cision. Louisiana  Reporta,  vol.  — ,  page  — , 
and  the  decisions  therein  referred  to. 
a  IS*]  *Tbe  plaintiff's  third  bill  Is  to  the 
admiasion  of  ^wman  aa  a  witneaa.  The  bill 
doea  not  specify  any  particular  objection,  which 
it  certainly  ought  to  do,  and  the  oourt  is  left  to 
conjecture  the  rfound  of  exception.  No  ob- 
jection to  the  defects  in  the  bill  are  intended  to 
be  waived;  on  the  contrary,  we  inaist  on  all  tha 
legal  exceptions  to  it.  It  li  supposed  the  ob- 
jection to  Bowman  is  that  he  is  a  party  on  the 
record.  But  the  court  will  recollect  he  has  no 
peiBOnal  Interest  In  the  ease.  He  is  a  mere 
stakeholder,  ready  to  deliver  any  property  or 
money  he  haa  in  poaseaalon  to  whoever  is  legal- 
ly entitled  to  receive  it.  The  plaintiff  lias 
ST  been  raoognlged  Ma  aa  kiir. 


If  ba  had  beai 


E  Dnmn  Btijtt,  USt 

and  then  Bowman  refused  to  p«y  over,  the  aaaa 
would  be  different. 

Aa  to  tbe  recognttioii  of  heira  and  tbalt 
rights,  before  and  after,  tba  court  is  respect- 
fully  referred  to  Louisisna  Code,  artielea— i 
Louiaiana  Oode  of  Practice,  artielea  Nos.  1000- 
1004,  and  the  amendment  at  page  348. 

Bowman  la  not  Individually  liable  for  ecata 
until  the  plaintiff  shall  be  recogniied  aa  heir, 
and  he  haa  put  him  in  delay;  nntll  then  he  Is 
tbe  representative  of  all  peraona  interested,  and 
the  coata  are  paid  out  of  the  estate.  Aa-  a 
stakeholder.  Bowman  la  a  competent  witneaa 

The  plaintlfTs  fourth  blU  U  to  the  rejection 
of  Btulta  aa  a  witness.  The  court  was  certain- 
ly correct  in  rejecting  hla  testimony.  The 
in  which  bearaay  testimony  is  admitted 


mast  show  that  this  L 
It  wilt  be  difficult,  it  is  believed,  to  convince 
the  court  that  the  authority  referred  to  will 
authorise  the  reception  of  the  evidenc*  of  this 
witness.  The  persons  wboee  declarationa  are 
to  be  stated  are  alive.  It  is,  besidea,  shown  to 
the  court  that  tha  plaintiff  or  appellant  haa  al- 
leged that  be  had  documentary  evidence  of  hia 
b^ng  the  heir,  and  that  he  offered  it  In  evl- 
dence,  but  it  waa  rejected,  becaoaa  not  pro 
sented  in  a  legal  ahape.  Ancient  boundariaa 
and  pedigree  may  aometimea  ba  proved  by  tra- 
dition, and  the  common  understanding  of  old 
persons;  but  affinity  and  the  relationship  of 
collateral  beiia  do  not  come  within  the  nue. 

The  plaintiff's  fifth  bill  la  to  the  admission  of 
Mrs.  Sfapfel,  or  Stuffie,  to  testify  as  a  witneaa. 
There  ia  no  known  law  that  prohibits  man  and 
wife  from  giving  teatimony  in  a  eauae  between 
third  persons,  or  prohibits  the  wife  from  con- 
tradicting tbe  husband,  or  proving  any  other 
facta  ahe  maf  know.  She  cannot  taatify  for  or 
againat  him  in  a  auit  in  which  be  ia  a  party,  or 
Interested. 

The  plaintiff's  aixth  bill  of  exception  U  to  the 
rejection  of  a  deposition  of  a  witneas  named 
Mousat,  which  bad  been  taken  under  a  com- 
mission issued  in  the  suit  in  the  Probate  Court, 
and  which  the  plaintiff  wished  to  read  aa  evi- 
dence in  this  suit,  on  tbe  pretext  that  Mouaat 
was  alMent  and  could  not  be  found.  Tbe  judge 
was  not  'satisfied  of  hia  absanee;  it  was  [*S1A 
not  pretended  he  waa  dead.  It  does  not  ap- 
pear any  effort  was  made  to  procure  hia  attend- 
ance, or  have  his  deposition  taken. 

'The  plaintiff's  seventh  bill  of  exception  ia  to 
the  refusal  of  the  court  to  award  a  new  trial, 
or  to  permit  a  motion  for  it,  and  the  grounds 
to  be  filed.  Tbe  district  judge  waa  certainly 
correct  in  hia  opinion.  By  the  rules  of  the 
court,  the  time  had  ezpind  and  tbe  motion 
was  not  made  in  tbe  manner  or  the  time  pre- 
scribed by  law.  Louisisna  Code  of  Praetlee, 
artielea  Noa.  667-6S1. 

If  in  conformity  with  this  opinion  that  the 
court  cannot  send  the  cause  back  for  a  new 
trial,  and  It  shall  prooeed  to  inveatigat*  tha 
mwrits,  it  will  not  perhaps  be  necesssj-y  to  de> 
cide  on  any  of  ths  defendanta'  billa  of  axeap- 
tions.    But  it  ths  court  should  datermina  to 


SmiT  V.  BowxAK  sr  u. 


^he  lint  Ktevjptioa  of  the  def«i>dMita  b  to  the 
roeeptloB  b;  the  dktriot  judge  of  a  docament 
aftDed  A  d^oaitloB  d«  bene  eat^  of  «  peraon 
Mklled  HoDiT  llvngat.  It  Ii  not  taken  bf  the 
anthori^  of  uif  eonrt,  nor  ia  taj  notiee  given 
to  the  deflnuUnta  of  ite  bdDg  t%keu.  Aa  to 
tke  firet  groond  tekea  in  the  biU,  He  LonleUne 
Ooa»  of  Pnetiee,  utiolei  424-431.  etc;  b1», 
Amendnieiit,  pege  IH.  At  to  tba  eeeond  And 
third  groimdi,  ft  1*  not  nerauery  to  produce 
Mithorities.  The  fourth  ii  eettled  br  the  de- 
cMon  given  in  the  Supieme  Court  of  Looliiuu, 
ia  thie  eaae,  alreedy  referred  to. 

ne   defendent'B  seeond   exception   U 


>  refer  &gain  to  the  eaee  between 
theee  peirtlee  iu  the  Supreme  Court  of  Loui- 
■iuuk  As  to  the  eeeond,  e  reference  it  made  to 
Oodo  of  Practioe,  utielee  430-435,  eto. 

no  verdict  of  the  jn^  hae  negatived  every 
allention  of  the  plaintiff  that  he  ia  a  brother 
or  heir  of  Nicholu  Stein,  deccAsed,  and  it  is 
preanmed  the  court  will  not  disturb  it. 

Mr.  OaiUnd  alao  eubmitted  an  additional 
printad  argument. 

Be  atated  that  aa  to  the  plaintlfTi  thiid  biU 
of  cxeeption,  ha  would  refer  the  court  to  Abr- 
tin'a  Rep>  N.  EL  VoL  IV.  p.  21:  and  alao  to 
pace  72  of  the  aame  volume,  and  10  Martin, 
sSf,  aa  applicable  to  the  point  under  eonaiderm- 
tkm,  and  to  teveral  others  in  the  ease,  nie 
eoort  are  aaked  to  attend  pajiioularlj  to  what 
Bowman  aUtee  in  his  aEGdavit,  it  is  that  Rlst  it 
the  real  party,  having  purchaaed  all  tba  rights 
o4  Steini  the  plaintiff  and  he  eould  prove  it  by 
wttnettet  who  are  named  In  the  aCoiiavlt,  who 
ware  afterwards  introdueed,  and  actually  did 
ftvn  it  Ihe  facta  stated  by  Bowniaa  having 
been  pro 


t  to  testify  aa  to  the 
IdaatUy  m-  reUtionsblp  of  Stein,  the  plaintiff, 
tn  n  caae  where  several  are  claiming  the  pmp- 
111*]  orty  *in  his  poaaeaalon.  It  u  a  matter 
of  BO  eoneem  to  him  who  is  reoognlaad  as  the 
bair.  Be  baa  to  pay  to  whoever  ehall  reeovar. 
The  ooats  are  |MUa  out  of  the  estate.  Hie  octn- 
Hlaaiona,  aa  curator,  are  neither  ineieased  nor 
diminished,  nor  liaa  he  any  interest  in  tb» 
•vnt  of  tba  aolt  which  wiU  diaquaUfy  him. 
Hw  eaao  would  be  different  were  a  atranger 
daiming  aomethiog  of  the  enrator  aa  a  debt,  or 
it  he  wets  elalmlng  a  debt,  or  tho  benefit  of  a 
«OBtraet>  The  effect  of  hia  evldenee,  then, 
would  be  to  increase  or  diminish  the  amount  of 
the  sncceaaion,  and,  eonsequently,  the  oom- 
ptwaation  of  the  enrator.  Bowman  le  the  l^al 
afent  of  all  the  belrs,  or  thoae  elalmlng  at  snch, 
■■til  eooie  oae  la  recogniaed  at  bair  aoeording 
te  law.  To  teat  tba  eenpetency  of  Bowman, 
tba  eotirt  have  only  to  azamlne  whaUier  ha 
will  dinetly  gain  or  lose  anything  by  the  event 
of  tUt  anit  2  Martin's  fbn,  H.  8.  3S3;  4 
V.  B.  at;  i  N.  8.  11;  alao,  ISO. 

The  question  raised  by  the  plaintiff^  fifth 
but  of  exception  ia  whether  the  widow  of 
Vtande  Stuffle  can  teatify  to  what  her  deeeaaed 
hwaband  told  her  previous  to  Ua  death;  which 
atatcmput  would  go  to  diaraadit  hIa  evidence. 
She  ia  certainly  a  eompetent  witneaa  to  testify 
to  the  aaa^  and  tbe  plaintiff  muat  ahow  eueh 


qnestiona  aa  are  propounded  « 


snbieet  him  to  any  penalty  or  action  of  any 
IcindT  Gearly  not,  tor  be  la  b^ond  the  readi 
of  any  legal  proceedings.  No  breach  of  confi- 
dence le  involved,  nor  do  the  relatione  exist;  in 
which  It  la  the  lAject  of  the  law  to  preaerve 
harmony,  by  preventing  tbe  huaband  or  wife 
from  testi^ing  at  to  what  one  tells  the  other. 
The  anthority  cited  by  the  eouneel  doea  not  go 
the  length  that  It  contended.  It  ia  hoped  ib» 
court  will  examine  it  particularly,  ana  refer- 
ence is  made  to  the  seeond  Engliah  edition  of 
Starkie  on  Evidence,  VoL  IL  401,  402,  and  tbe 
authoritiea  there  cited. 

In  the  caae  of  The  King  *.  The  bhahttanta 
of  All  Saints,  Worcettcr,  the  court  evideoU;  in- 
tended to  narrow  very  much,  if  not  antlrelv 
contradict  tbe  poaitloiis  previously  taken,  which 
Starkie  says  were  certa^Iy  too  extensive  and 
indefinite.  Tbe  only  effect  of  the  evidence  of 
Mrs.  Stuffle  would  be  to  cast  a  reflection  upon 
the  memory  of  her  deceased  husband.  Dunng 
his  lifetime  she  might  have  been  called  to  prove 
what  might  have  disgraced  him,  and  he  might 
have  been  compelled  to  answer  himself  a  quea- 
tion  that  would  have  had  the  aame  effect.  1 
Starlde,  seeond  English  edition,  pagea  167  to 
1T2,  induaive. 

Tht  court  were  alto  referred  to  the  opinion 
of  the  Supreme  Court  of  Louisiana,  In  a  suit 
between  the  same  parties,  decided  on  the  21at 
of  March,  IB36. 


This  case  was  brought  originally  in  tha 
DUtrict  Court  of  the  Unltod  Statea  for  4ia 
Baitem  Diatrict  of  Louisiana;  and  on  the  trial 
certain  exceptiooa  were  taken  to  the  ruling  of 
the  court  by  tbe  'plaintiff,  and  which  ['118 
he  now  brings  before  this  court  on  a  mt  ttt 


Tbe  action  waa  brought  \ij  petition,  in  the 
form  peculiar  to  the  courta  of  Louisiana,  to 
oompel  the  defendant  to  render  an  account  aa 
enrator  of  the   eatate  of  Nicholas   Stone,  or 


Tha  plaintiff  repretenta  himself  aa  an  alien, 
and  as  the  ontv  heir-at-law  of  the  deceased. 

Some  time  after  the  defendant  had  answered 
the  petition,  Johann  Stein  and  othera  filed  thrir 
petition  of  intervention,  denying  the  atate> 
ments  in  the  plaintiff's  petition,  and  represent- 
ing themselves  to  be  the  true  heirs  of  the  do- 

The  cause  was  submitted  to  a  jurv;  and  on 
tha  trial,  to  austain  hia  case,  the  plaintiff  of- 
fered in  evidence  certain  German  documents,  for 


pedlKrae  of  the  plaintiff;  which  were  overruled 
by  the  court,  on  the  ground  that  they  were  not 
duly  authenticated.  And  this  eonatltutea  the 
flnt  exception. 

Several  depositions  appear  to  have  been 
taken,  but  none  of  them  were  signed  by  the 
deponents.  At  the  oloee  of  th«n  It  Is  ttated: 
"After  the  preceding  depositions  were  read  to 
the  deponents,  they  gave  their  assent  to  then 
and  approbation. 

[&.1.1  ^Btp,^,H,V.O,gf^f|lj^ 
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.  "BWBi  for  ftUMUUon  of  tha  prwiedliig  ilg- 
■•ton,  of  Ui«  Eoykl  Amtingtcy  BurgweoaL 
"Lvaubatg, 
Bonl  Britiah  H&noTflriui  LuiddrcMtof. 

[BmI.]  Euemeru." 

To  wUch  U  added: 

"Tb*  inbjolDcd  liniAtiira  of  the  Rojal 
BriUnntc  Land  BAllitriek  at  Lnneburg  ti  bwe- 
bj  atUetcd. 

"Hunbius,  Sept.  lOth,  1884. 
'Itoral  BriUnuIc  Hanoveriu  Minlatar  Baal- 
dentb. 
"Im  Aoiftnue  by  authortty.       G.  W.  Kern." 

In  tha  oaie  of  Church  t.  Hubbart,  2  CnDcb, 
187,  thia  court  held  that  a  cerUfieate  of  « 
oonaiil  under  hii  eoniular  aeal  ii  not  a  auIB- 
eient  aathaaticatioa  of  a  foreign  law  to  go  in 
•Tidanee,  it  not  being  one  of  hii  eonaular 
funetiou  to  grant  such  eertiScatfia.  And  alao 
that  the  prooaclingi  of  a  foreign  court,  under 
the  wal  of  a  person  who  itfTea  himielf  the 
"8«oretJU7  of  Foreign  Affaire  in  Portugal,"  U 
not  evidence. 

On  the  principle  of  thia  case,  It  would  aeem 
that  the  eourt  very  properly  rejected  the  depo- 
■itiona  offered. 

Tba  eartificate  and  aeal  of  the  mtnieter  reai- 
d«Dt  from  Qreat  Britain  in  Hanover  ia  not  a 
proper  authentication  for  the  proceadinga  of  a 
foreign  court,  or  of  the  proceedinga  of  an  officer 
Sia*]  authorised  t«  take  'depositiona.  It  U 
not  connected  in  any  way  with  the  functiooB 
of  tha  minister.  Eia  eertiAcate  and  aeal  could 
only  authenticate  thoae  acta  which  are  appro- 
priate to  hia  office. 

Ilie  authority  to  take  the  depoiitiona  by  the 
person  before  whom  they  were  taken  nowhere 
appeare;  and  it  la  sot  ahown  that  the  Royal 
Britannic  Hanoverian  Lajid  Bailiwick,  Ruemem, 
waa  authorized  to  attaat,  aa  he  haa  done,  the 
aijniature  of  R.  V.  D.  Bueaeke. 

It  tha  atteatation  of  the  lignatora,  and  right 
of  the  pereon  who  administered  the  oaths,  were 
duly  eertlfled  under  the  aeal  of  a  reaponaible 
officer,  whose  appropriate  duty  it  was  to  give 
aucb  certificate,  it  might  be  received,  so  far  as 
tba  authentication  goes,  as  prima  facie  evidence, 
though  not  under  the  great  seal  of  the  State. 
It  may  be  proper,  however,  to  remark  (though 
tha  point  was  not  raised  in  the  court  below) 
that  If  the  authentication  had  been  auffleient, 
the  depositions  would  have  been  inadmissible, 
they  not  having  been  taken  under  a  commis- 
aion,  which  ia  the  only  mode  bv  which  deposi- 
tions In  a  foreign  country  can  be  taken. 

In  tbe  courae  of  the  trial,  Bowman,  the  de- 
fendant, waa  admitted  as  a  wituess  by  the 
court;  and,  being  awom,  gave  evidence  to  the 
jury  respecting  the  merita  of  tbe  case.  And  to 
thia  decision  of  tbe  court,  ovarruling  tha  ob- 
jection made,  the  plaintiff  also  excepted. 

No  rule  is  better  eaUblished  than  that  a 
n  action  at  law,  cannot  be  a  witness 


Couvi  or  XBB  UxiTBt  SiAnL  IIM 

wa  tUnk  tt  !■  not  aiutaiBed  dther  by  prlnd^ 

or  authority." 

Bowman  was  a  party  on  the  record,  was 
curator,  aa  repreaented,  and  waa  prima  faide 
liable  for  tbe  ooat  of  auit. 

But  If  there  could  have  been  a  release  for  tha 
coats  executed,  or  the  money  to  cover  the  ooata 
bad  been  paid  Into  court,  hfa  competency  would 
not  have  been  reatortd. 

The  objection  to  bis  oompetenoy  doea  not 
ariae  to  much  from  tbe  nnall  pecuniary  liabili- 
ty  to  the  payment  of  eoata,  aa  from  that  atrong 
bias  which  every  par^  to  a  auit  muat  naturally 
feel.  And  thia  lufluenca  ia  not  the  lesa  danger- 
ous, if  the  party  be  unconicioua  of  its  ezistenoe. 
Ever^  individual  who  proaeentaa  or  defends 
a  init  la,  in  tha  nature  of  things,  diapoaed 
to  view  most  favorably  hia  own  side  of  tbe 
controversy,  and,  with  no  small  degree  of 
prejudice,  tlie  side  of  hia  adveraaiy.  Wa 
think,  therefore,  to  admit  a  party  on  the  reeord, 
under  any  circumstancea,  to  be  awom  aa  a  wit- 


^fa'c 


In  the  case  of  Scott  t.  Lloyd,  12  Peters,  US, 
this  court  said:  'H'he  decision  in  1  Peters,  C. 
0.  R.  301,  where  the  court  held  a  party  named 
on  the  record  might  be  released,  ao  aa  to  con- 
atltnte  him  a  competent  witness,  has  been 
cited  and  relied  on  In  the  argument."  "Such 
a  rule,"  the  court  remarked,  "would  hold  out 


Viencea,  in  the  administra- 
hink,  therefore,  tbe  eonrt 
erred  in  admitting  Bowman  aa  a  witness. 

*Ihe  next  exception  of  the  plaintiff  [■IS* 
arisea  from  tbe  rejection  of  Stulta  as  a  witness, 
who  was  introduced  to  prove  that  lie  bad  been 
in  Hanover,  in  Germany,  "last  summer;"  and 
there  heard,  from  manv  old  persons  of  whom 
lie  inquired,  that  the  plaintiff  was  the  brother 
rjf  Nicholas  Stone,  deceased. 

And  this  court  have  no  doubt  that  this  evi- 
dence was  properly  overruled  by  Uie  District 
Court. 

From  neceeai^,  in  eaaea  ot  pedigree^  hearsay 
evidence  [s  admissible.  But  this  rule  is  limited 
to  tbe  members  of  the  family,  who  may  be 
supposed  to  have  known  the  relationships  which 
existed  in  its  different  branches.  The  declara- 
tions of  these  individuals,  they  being  dead, 
may  be  given  in  evidence  to  prove  p^igrae; 
and  ao  is  teputatlon,  which  is  the  hearsay  of 
those  who  may  be  supposed  to  have  known  the 
fact,  handed  down  from  one  to  another,  evi- 
denre.  As  evidence  of  this  description  must 
vary  by  the  circumstances  of  each  case,  it  is 
difficult.  If  not  impracticable,  to  deduee  from 
the  books  any  precise  and  definite  rule  on  tha 
subject. 

"it  is  not  eveiy  statement  or  tradition  in  tbe 
family  that  can  be  admitted  in  evidence."  The 
tradition  must  be  from  persona  tiaving  auch  a 
connection  with  tbe  party  to  whom  it  relates, 
that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  that  they  are 
speaking  tbe  truth,  and  that  they  could  not  be 
mistaken.    1  Philips,  174;  8  Dallas,  116. 

The  declarations  proposed  to  be  proved  b)r 
tlie  witness,  do  not  appear  to  have  been  mad* 
by  members  of  the  family,  or  by  persons  wtia 
had  such  connsotiona  with  the  deceased  as  t^ 
have  a  personal  knowledge  of  tbe  facta  atata^L. 
And  these  peraona,  for  aught  that  appeara,  ar« 
still  living,  and  their  depositions  might  b« 
taken. 

On  both  these  grounds,  the  evidence  waa  In- 
admissible. But  there  is  another  ground  oa 
which  the  opinion  of  the  District  Court  can  U 
sustained,  and  it  is  proper  to  state  it. 

Tha   deolarationa   offered   aa  avidenee   wan 
Petora  II. 
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....  t  to  tlM  eammeneemciit  of  thli 
eaatrarenr,  and,  Id  fkot,  after  tha  rait  WM 
•ommancM. 

It  would  ba  Mttrcmelr  dangeTOua  io  norin 
hearsay  deelaratloDH  in  eridence  rMpeotlng  any 
BMtter,  attar  tlia  eoatroivny  has  commenced. 
Thia  would  enable  a  party,  bj  Ingenioiu  eon- 
triraneea,  to  manutaeturo  evidence  to  cuatain 
bU  caute.  By  laterrogatoriea  proponnded  in  a 
eantiona  manner  to  uneuipeeting  indiTiduala, 
be  tairiit  alidt  the  ananen  be  moat  dealmL 

It  U  therefore  CBBeotial.  when  dedarationa 
an  offered  aa  eridance,  that  they  abould  ha«a 
been  made  before  the  controTeny  originated, 
and  at  a  tine,  and  under  eircumataneea,  when 
the  peraon  making  them  eonld  hare  no  motive 
to  miarepreaent  t£a  facta.  4  Ganp.  409, 
of   The    Berkley   Peerage. 

The  plaintiff  having  read  the  depoeition  of 
Franeia  Stuffie,  deceaaed,  in  evidenee,  the  de- 
fendant called  the  wife  of  the  deceaaed  to 
prove,  aa  atatad  in  the  hill  of  exceptions,  that 
kar  huaband  bad  been  bribed  by  John  Riat' 
to  jzive  Evidence  in  that  case,  and  alao  to 
Sli*]  'prove  that  ha  had  frequently  told  her 
ba  knaw  nothing  of  the  plaintiff,  or  of  Nlcholaa 
Stone,  deceaaed.  The  plalntilT  objected  to  the 
•wearing  of  the  witneii,  but  the  court  ovar- 
ruled  the  objection,  and  permited  the  witneaa 
to  give  evidence.  To  thla  opinion  the  plafatHf 
excepted. 

It  ia  a  general  rule  that  neither  a  hual_ 

Bor  wife  can  be  a  witneaa  for  or  agalnit  the 
other.  Co.  Lit.  i,  b;  Hawk,  bk.  £  eh.  M, 
Me.  TO;  Oilb.  Ev.  II;  Bull.  M.  P.  £86;  Ktch 
T.  Hill  et  al.  11  Haaa.  280. 

This  rule  ia  aubject  to  Bome  exceptioiH: 
wbera  the  huaband  oommita  an  oSenaa  agalnat 
tba  perun  of  the  wife.  I  Hale,  P.  0.  SOI 
Hawk.  bk.  S,  ch.  4«,  see.  77;  BoU.  N.  F 
£87;  I  BL  Com.  41S.  The  wife  may  exhibit 
artielea  of  tbe  peace  againat  her  huabaiid.  Bull. 
V.  P.  287. 

The  hiuband  and  wife  may  he  called  aa  wit- 
naaaea  in  the  aame  eaae,  and  if  In  their  atata- 
Ment  of  facta  th^  ihould  contradict  each 
other,  that  would  not  destroy  the  competency 
of  either.  It  would  not  follow,  from  luch  con- 
tradiction, that  either  wai  guilty  of  perjury. 

And  in  aoma  eaaaa,  the  wife  may  be  a  wit- 
neaa, under  peculiar  drcumatancea,  where  the 
huaband  may  be  intareated  in  the  queatlon,  and 
to  Bcmie  extant  in  the  event  of  the  eau«e.  8 
East,  203;   Oilb.  Ev.   139. 

In  the  eaae  of  Tbe  King  v.  Cllvigar,  2  Term, 
268,  the  court  held  that  a  wife  ahonld  not  be 
called  in  any  eaae  to  give  evidence  even  tend- 
ing to  criminate  ber  huaband.  Hr.  Juitiee 
Oroaa,  in  that  eaae  obaerved,  "In  all  tha  booka 
which  treat  of  evidence  there  are  certain  tadi- 
■ial  mlea  laid  down  which  are  highly  boa- 
Bdal  to  the  public,  and  ought  not  to  m  depart- 
ed from.  Sana  of  thaaa  relata  to  hnUMUid 
and  wife;  and  we  And  tbe  general  rule  aa  to 
then  to  be  founded,  not  on  ground  of  intareat, 
bat  of  policy,  by  whloh  it  u  eiUbliihed  that 
a  wife  ahall  not  be  called  to  give  teatimony  in 
any  d^ra*  to  eriminato  ber  huaband.  And 
Lord  Holt  taya  that  abe  ahall  not  be  called,  in- 
diraetly,  to  criminate  him.  And  the  rule  aeema 
to  have  governed  all  the  deelalont  froia  that 
time  to  the  preaant." 
t*  Ik  ed. 


In  tha  OH*  of  The  Bsecntrlzea  of  Stand  t. 
Fritchett,  «  Term  B.  «80,  the  ecnirt  i^d, 
"RatcliS  ia  one  of  the  plalotiffe  on  tbe  record; 
he  haa,  therefore,  an  int«reat  in  tbe  eaua^  and 
that  cannot  be  praludlced  by  any  act,  or  by  tha 
evidence  of  the  wUe.* 

In  the  eaae  of  Aveson  *.  Einnaird,  t  Eaat, 
102,  the  eonnaal  aaaerted  in  the  argument  that 
the  declarationa  of  the  wife  could  not  be  per- 
mitted BB  evidence  to  abow  that  her  huaband 
had  been  gull^  of  fraud,  or  In  any  manner  to 
erimiQate  him.  And  be  contended  that  tbe  rule 
of  law  wa«  general,  and  aztended  even  to  caaea 
where  the  wife  waa  afterwarda  divorced  from 
her  huaband.  Lord  EUenborough,  aaaenting  to 
the  rule,  obMrved,  "that  goei  on  the  ground 
that  the  oonfldenae  which  aufaaiated  between 
them  at  the  time,  shall  not  ba  violated  in 
oonaequenea  of  any  future  aeparation." 

And  hii  lordahlp  obaervee,  m  the  same  case, 
"It  la  eound  doctrine,  that  tmat  and  [*2SS 
oon&denee  between  man  and  wife  shall  not  be 
batrayed." 

In  thia  eaae,  howevar,  the  eonrt  permittad 
the  declarationa  of  the  wife  to  ba  given  in  ari- 
denoe  ai  to  the  bad  state  of  her  health  about 
tha  time  the  poliqr  of  ininranca  on  her  Ufa  wM 
axeeuted,   the    action    being    founded    on    lUch 

The  abova  case  of  The  Eing  v.  Cllviger  haa 
been  somewhat  considered  in  tha  court  of  Kino'a 
Bench,  In  the  eaae  of  The  Eing  v.  Inhabitants, 
of  all  Saints,  of  Worcester;  and  tbe  court 
aaamed  to  think  that  the  rule  laid  down  In  that 
eaae  wsa  too  large  and  general.  But,  at  the 
aame  time,  th<T  observed  that  the  rule  in  tha 
eaae  of  The  Eing  v.  Cliviger,  admitting  it  to  iia 
utmost  extent,  did  not  exclude  the  evidence  in 
tha  ease  then  undBr  discussion.    Phillps's  Ev.  09. 

It  haa  been  said  that  on  the  groonos  of  State 

EUct,  tbe  wife  ia  a  competent  witness  against 
r  husband  in  eaae  of  treason.  Bull.  N.  P. 
289;  1  Brownl.  47;  Bac  Abr.  Bv.  A.  1;  but  it 
haa  since  been  aettled  that  tha  wife  la  not 
bound  to  discover  the  treason  of  the  husband. 
1  Brownl.  47. 

The  law  does  not  aetm  to  be  entirely  aettled 
how  far,  in  a  collateral  eaae,  a  wife  may  ba  az- 
amined  on  mattara  in  which  her  hnsband  may 
be  actually  interested.  Nor  whether  in  such  a 
eaae  she  may  not  be  aaked  queationa  aa  to  faeta 
that  may  in  some  measure  tend  to  criminate 
her  husband,  but  which  afford  no  foundaUon 
for  a  prosecution.  The  deciatona  which  have 
been  n^da  on  theae  pointa  seem  to  have  been 
Influenced  1^  the  circumstancea  of  each  eaae, 
and  they  ar»  aomewhat  eoutradietorr.  It  it, 
however,  admltttad  in  all  the  eaaaa  that  the  wifa 
is  not  competent,  except  in  caaea  of  violence 
upon  her  person,  directly  to  criminate  her  hus- 
band i  or  to  dlicloae  that  which  ahe  haa  learned 
from  him  in  their  confldentisl  intercourse. 

Some  color  is  found  in  aome  of  the  elemen- 
tal works  for  tha  auggeatlon  that  this  rule, 
being  founded  on  the  confidential  relatlona  of 
the  parties,  will  protect  either  from  the  necea- 
aity  of  a  diacloaure ;  but  will  not  prohibit  either 
frcan  voluntarily  making  any  disMosura  of  mat- 
ters received  In  confidence;  and  the  wife  and 
the  hnsband  have  been  viewed,  in  thia  reapeet, 
aa  havii^  a  right  to  protection  fron  a  dl^ 
eloaura,  oa  tha  lama  prtadpla  aa  an  ■■■-—— 


«  aa  an  stiomn 
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h  proteoted  fran  m  dlaclomre  of  the  facta 
Qoiiimiinleated  to  faim  b7  hii  client. 

Tha  rule  whieh  protects  bq  ftttonie;  in  nicb 
a  cue,  is  founded  on  public  policy,  and  may 
be  eucntUl  in  the  mdministTation  of  ]nstiee. 
But  this  privilege  ia  the  privilege  of  the  client, 
and  not  of  the  attorney.  Tlie  rule  which  pro- 
tects the  domestic  relatlouB  from  azposure  rt«ta 
upon  conalderatioDi  connected  with  the  peace 
of  famillee.  And  ft  ii  conceived  that  thii 
principle  does  not  merely  afford  protaction  to 
the  huiband  and  wife,  which  they  are  at  lib' 
erty  to  invoke  or  not,  at  their  discretion,  when 
the  qneation  ia  propounded;  but  it  renden 
them  incompetent  to  disclofte  facts  in  evidence 
SIS*]  Id  violation  *ot  the  rule.  And  it  li 
well  that  the  principle  does  not  rest  on  the 
diaeretlon  of  the  parties.  If  it  did,  in  moat 
instance*  It  would  afford  no  eubatantial  pro- 
tection t«  persona  uninatructed  in  their  rignta, 
and  thrown  off  their  guard  and  anbarraised 
by  learching  interrogatoriea. 

In  the  present  caae  the  witneas  waa  called 
to  discredit  her  husband;  to  prove,  in  fact, 
that  he  had  committed  perjuiy;  and  the  es- 
tabliahment  ol  the  fact  depended  on  his  own 
confession.  Confesaiona  which,  if  ever  made, 
were  made  under  all  the  confidence  that  sub' 
siats  between  husband  and  wife.  It  ia  true  the 
buaband  waa  dead,  but  this  does  not  weaken 
the  principle.  Indeed,  it  would  seem  rather 
to  increaae  than  lessen  the  force  of  the  rule. 

Can  the  wife,  under  such  circutnatancea,  ei- 
ther voluntarily  be  permitted,  or  by  force  of 
authority  be  cnmpelfed  to  atate  facts  in  evi- 
dence which  render  infamous  the  character  of 
her  husband.  We  think,  most  clearly,  that  ahe 
cannot  be.  Public  policy  and  eetablished  prin- 
ciples forbid  it. 

This  rule  ia  founded  upon  the  deepast  and 
soundest  principles  of  our  nature.  Prineiplea 
which  have  grown  out  of  those  domestic  rela- 
tiona  that  constitute  the  basis  of  civil  society, 
and  which  are  essential  to  the  enjoyment  of 
that  confidence  which  should  aubaiat  between 
thoae  who  are  connected  by  the  nearest  and 
dearest  relations  of  life.  To  break  down  or 
impair  the  great  principles  which  protect  the 
aanctities  of  husband  and  wife,  would  be  to 
destroy    the   best   solace   of   human   existence. 

We  think  that  the  court  erred  in  overruling 
the  objections  to  this  witneas. 

The  next  exception  l^  the  plaintiff  arises 
from  the  rejection  of  the  deposition  of  Mouzat, 
which  had  been  taken  in  the  caae  of  the  par- 
tlea  in  the  Pariah  Court. 

To  lay  the  foundation  for  reading  this  dep- 
oaition,  John  Rist,  who  represents  himself  to 
be  the  agent  of  the  plaintiff,  swore  that  the 
witness  lett  Louisiana  before  the  commence- 
ment of  this  auit,  and  ascended  the  Missisaippi 
with  the  intention  of  going  to  Ohio;  and  that 
since  then  he  haa  not  heard  from  him,  al- 
though be  has  made  inquiries. 

Thia  does  not  amount  to  that  degree  of  dili- 
gence which  the  law  requires  to  introduce 
aecondaiy  evidence,  and  such  waa  the  deposi- 
tion offered. 

The  plaintiff  might  have  taken  out  a  sub- 
pcma,  the  return  of  which,  not  served,  would 
have  been  better  evidence  that  the  witness  was 
Bot  within  the  judicial  district.  We  think, 
JgS 


therefore,  that  the  court  did  not  err  In  reje^ 
ing  the  depoaition. 

For  the  errora  above  specified,  the  judgment 
of  the  District  Court  muat  be  reveraed,  and  tha 
cause  act  down  for  further  prooeedinga. 

iSr.  Justice  Baldwin  diaaented. 

■This  cause  came  on  to  be  beard  on  [■SS4 
the  transcript  of  the  record  from  the  Dlatriot 
Court  of  the  United  Statea  for  the  Eaatem  Dis- 
trict of  Louisiana,  and  waa  argued  by  counael; 
on  conaideratioD  whereof.  It  la  ordered  and 
adjudj^  by  this  court  that  the  judgment  of 
the  aaid  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed  with  costs;  and  tlut 
this  cause  be,  and  the  same  ia  hereby  remanded 
to  the  aaid  District  Court  for  further  proceed* 
inga  to  be  had  therein,  in  conformity  to  law 
and  juatice  and  the  opinion  of  thia  court. 
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Term. 

AT  the  August  Term,  1R3B,  of  the  court, 
Ehincan  N.  Hennen  filed  a  petition  for  s 
mandamus  to  the  Honorable  Philip  K.  Law- 
renee.  Judge  of  the  Dlatrict  Court  of  the  United 
States  for  the  Eaatem  Diatrict  of  Louisiana,  re- 
quiring the  said  judge  to  restore  Duncan  N. 
Hennen  to  the  office  of  clerk  of  the  Diatrict 
Court. 

Hr.  Coxe,  of  counsel  for  the  petitioner,  filed 
and  read  the  petition  which  waa  addressed  to 
the  Chief  Justice  and  associate  justices  of  tha 
Supreme  Court,  setting  forth  that  on  the  Zlst 
day  of  February,  1S34.  the  petitioner  was  ap- 
pointed clerk  of  the  District  Court  of  the  Unit- 
ed States  in  and  for  the  Eastern  Diatrict  of 
Louisiana,  by  the  Honorable  Samuel  H.  Hari>er, 
Judge  of  the  District  Court,  and  a  eommlaaioB 
was  given  to  him  appointing  him  to  the  aiUd 
office. 

The  petitioner  statea  that  the  appointment 
was  accepted,  and  the  same  was  recorded  on 
the  minutes  of  the  District  Court  cm  the  day  of 
the  appointment,  and  the  oath  of  office  and  a 
bond  waa  given  by  the  petitioner,  with  surettea, 
in  conformity  with  the  provisions  of  the  stat- 
ut«  in  auch  case  made  and  provided,  for  tha 
faithful  performance  of  the  dutlea  of  the  said 
oMce,  all  of  which  was  also  entered  on  the  min- 
utes of  the  court. 

The  petitioner  further  states  that  Duncan  S. 
Hennen  entered  on  the  duties  of  the  ofDoe  of 
clerk  of  the  Diatrict  Court  for  the  Eastern  Dia- 
trict of  Louisiana,  and  held  the  name,  and  con- 
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•Bi  oprWiUy,''  to  the  MtbfMtloa  of  tlie  said 
Diatiiet  Omit,  uid  of  Uu  p*rtt«i  mlton  In  the 
■ajil  eonrt.  That  l^  viixua  of  the  appoint- 
oient  and  of  the  prorliioni  of  Uie  atatute  in 
•n^  caM  made  and  provided,  the  petitioner 
waa,  also,  from  the  period  of  the  oraaoiiation 
of  the  Oreolt  Court  of  the  United  SUtea  for 
the  aaid  diatriet  of  Louiiiana,  in  lilce  manner, 
tlM  elerk  of  the  (aid  Circuit  Court,  and  per- 
fonned  aU  the  dntiea  appertaining  to  *ald 
office  1  and  during  tlia  period  aforeaaid,  the 
petitioner,  in  like  ma&ner,  reeaived  the  feea 
and  amoltmiaita  of  offlee  belonging  to  the  earner 

The  petitioner  further  itatu  tW  he  ao  con- 
tinued to  perfonn  the  eaid  duties,  and  to  re- 
eeire  the  raid  emoluments,  and  in  all  reipects 
to  hold  aod  occupy  uid  officea,  until  on  or 
about  tbe  18th  da?  of  Ma?,  In  the  year  1S3S, 
when  be  received  a  eommunication  from  the 
Honorable  Philip  K.  Lawraiee,  then  and  now 
tha  judge  of  the  said  Diatriet  Court  of  the 
United  State*  for  the  East«m  District  of  Loui- 
siana, in  the  following  tenni: 
ia«*]     *"New    Orleans,    Ms?    18th,    1838. 

"DMr  Sir:  The  object  of  this  communication 
b  to  apprise  you  of  ?our  remo*al  from  the 
offica  of  clerk  of  the  United  States  District 
Court  of  the  Eastern  District  of  Lonisiana,  and, 
of  the  appointment  of  Mr.  John  Winthrop  In 
your   place. 

"In  takinft  this  step,  I  desire  to  be  under- 
stood as  neither  promptad  I?  an?  unfriendl? 
diapositJon  towsra  ?ou  personal!?,  nor  wishing 
to  cast  the  sli^teat  shade  of  eenaure  on  tout 
official  conduct. 

"On  the  oontraiy.  whether  it  will  afford  tou 
aa7  gratiflcation  to  be  thus  aasured  or  not,  I 
avail  myself  ol  tbe  oocaslon  to  declare  to  you 
that  m?  most  ardent  wishes  respecting  you  are 
tor  TOUT  entire  sueoess  and  prosperity  In  life. 
I  nnaider  it  due  to  m?self  to  have  made  this 
Jaelatatlon;  and  a  senae  of  justice  to  ?ou  de- 
mands that  1  should  do  what  lies  in  my  power 
to  repel  any  unfavorable  inference  that  might 
ba  drawn  from  your  dismissal  from  Uie  ofBce  of 
elerk,  in  rq^rd  to  the  manner  in  which  the 
dntiaa  of  tbe  office  have  been  discharged  by 
wo.  On  this  subject,  the  situation  in  which  I 
bava  been  placed  duriiag  tbe  last  two  years  and 

3watda,  baa  afforded  me  the  means  of  speaking 
viaedly;  and  I  am  happ?  in  being  able  to  t«a- 
ttf?,  as  1  now  do  unreaerredly,  that  tbe  businesi 
«<  TOUT  office,  durinr  "--■  — '  '  ' 
eoadocted  methodical 
and  uprightly. 

In  appointbig  Mr.  Winthnp  to  snoceed  yon, 
I  have  been  purely  actuated  by  a  sense  of  duty, 
and  feelings  of  kindness  towards  one  whom 
I  have  long  known,  and  between  whom  and 
m?aaU  tbe  closeat  friendship  has  alwa?s  sub- 
nisted.  1  cannot  but  eondder  bis  claims  to  an? 
benefit  in  my  power  to  confer,  as  of  a  para- 
mount character;  and  as  his  eapacit?  to  fill 
the  office  In  question  cannot  be  disputed,  I  feel 
that  1  am  not  exereisins  an?  unjust  preference 
In  baatowlng  on  him  the  appointment.  1  am, 
*ar7  rcapeeunllf ,  eta, 

*7.  K.  Lawrence, 
"United  Statea  Judge,  Dlstrlet  of  Louisiana. 

"To  D.  N.  Hennen,  Esq." 

Tlw  petitioner  pioeaeded  to  stata  that  on  the 
18th  day  of  Haj,  ISai.  Judge  Lawnnoe  axecut- 


ed  and  delivered  to  John  Winthrop  a  pafter 
purporting  to  be  a  commission  appointing  him 
clerfc  of  tbe  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louielana,  and  that 
Mr.  Winthrop,  under  and  by  virtue  of  that 
commission,  elaims  a  right  to  bold  the  uid  of- 
fice, and  does,  in  faot,  to  a  certain  extent,  ex- 
ercise the  duties  appertaining  thereto;  and  be 
is  t)y  Judge  Lawrence  recognized  as  the  only 
legal  clerk  of  the  District  Court,  and  receives 
the  fees  and  emoluments  of  uid  office.  He 
has  obtained  possessiou  of  the  records,  minutes, 
and  dooumenta  of  the  office,  and  he  claims  to 
exercise  all  tlie  duties  of  clerk  of  tbe  District 
Court;  and  he  and  Judge  Lawrence  prevent 
tbe  petitioner  from  performing  an?  of  the  du- 
ties of  clerk,  or  receiving  tbe  fees  and  emolu- 
menta  belonging  to  the  office 

The  petitioner  further  sUted  that  on  the  Slat 
day  of  May,  1836,  *the  Circuit  Court  ['aS7 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  met,  according  to  law,  when  the 
Honorable  John  M'Einlcy,  one  of  the  aaaociate 
justicea  of  the  Supreme  Court  of  tbe  United 
States,  and  the  said  Judge  Lawrence,  took 
their  seats  on  the  bench  as  judges  of  the  Cir- 
cuit Court;  and  tbe  petitioner  and  John  Win- 
throp   severally     presented     thnnaelves,     each 


gued  by  counsel  for  each  of  tbe  uid  claimants. 
The  judges  differed  in  opinion  on  the  question 
of  right  and  being  unable  to  concur  In  opinion, 
neither  of  the  said  parties  was  admitted  to  act 
as  clerk,  or  recognized  by  tlte  court  as  being  the 
rightful  clerk,  and  no  busineu  was  or  could  be 
transacted,  and  tbe  court  adjourned. 

The  petitioner  further  represents  that  he  is 
advised  and  verity  believes  that  he  was  legally 
and  in  due  form  appointed  the  clerk  of  tbe  uid 
District  Court,  and  by  virtue  thereof  becsma 
lawfully  tlie  clerk  of  the  said  Circuit  Court; 
and  ha  has  never  resigned  the  said  ofBce,  or 
been  l«ally  removed  from  tbe  same,  and  be  is 
rightfull?  entitled  to  bold  and  exercise  the 
some,  and  to  receive  the  fees  and  emoluments  <o 
the  same  belonging;  and  that  he  ia  illegally 
kept  out  of  the  said  ofGce  of  clerk  of  the  said 
District  Court,  and  prevented  from  performing 
Ute  duties  thereof,  and  from  receiving  tbe  feea 
and  emoluments  attached  to  the  same,  by  the 
illegal  acta  and  conduct  of  tbe  said  Philip  K. 
Lawrence,  judge  as  aforesaid,  and  of  the  said 
John  Winthrop,  claiming  to  hold  the  said  office 
b?  some  pretended,  but,  as  the  petitioner  is  ad- 
vised and  believe*,  illegal  and  void  appoint- 
ment or  commission,  from   said  Judga  Law- 


of  the  said  Circuit  Court  continue  to  d 
opinion  as  to  the  legal  rights  of  the  petitioner 
and  said  John  Winthrop  to  uid  officers,  so  that 
no  one  does  or  can  perform  the  duties  of  said 
office  of  clerk  of  the  Circuit  Court  aforesaid; 
and  that  the  suitors  In  this  court  are  thereby 
delayed,  and  the  administration  of  Justice  there- 
in wtaoll?  auapanded,  and  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States 
over  the  judgments  and  deoroea  of  said  Circuit 
Court  is  wholly  auspasdMl,  and  tntapable  of 
being  axaidsad. 


„aB,G00gt?' 


BuPREin  Com*  or  thc  Urtrd  Statm. 
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An  thcM  B*flB  are  stated  to  bt  nmedilera  In 
tbe  ordiiur;  proceedings  before  the  District 
uid  Circuit  Court,  and  can  onl;  b«  tenoinated 
by  the  interposition  ol  thia  court,  by  ita  extra- 
ordinary  proceas  of  muidamua.  The  petitioner 
therefore  prayi  that  a  writ  of  mandamus  may 
be  awarded  to  be  directed  to  the  Honorable 
Philip  K.  Lawrence,  Jndge  of  the  laid  District 
Court  of  the  United  8tat«s  for  the  Eastern  Dis- 
trict of  LoaJBlana,  eommanding  him  that  he 
forthwith  restore  tjie  petitioner  to  hli  ofllce  of 
clerk  of  said  District  Onirt  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  or  for  a 
rule  on  the  district  Judga,  to  show  cause  why 
svch  a  writ  of  mandamus  shall  not  be  awarded. 

Mr.  Chief  Justice  TUiey,  then  holding  the 
AuiFQst  Term  of  the  Supreme  Court,  ordered 
.1  rule  of  Philip  K.  L*wrenee,  District 
s  as  aforesaid,  should  be  award^,  requir- 
SSS^]  Ing  him  to  show  cause,  *at  the  follow- 
ing January  Term  of  the  Supreme  Court,  why 
a  mandamus  should  not  be  awarded  to  the  dis- 
trict judge,  as  prayed  for;  with  leave  to  any 
par^  interested  In  the  premises  to  more  for  a 
discharge  thereof  on  or  before  the  return  day, 
the  second  Saturday  of  the  term.  Notice  of 
this  rule  was  required  to  be  served  on  the  dis- 
trict judge,  and  on  John  Winthrop,  Esq. 

Before  the  return  of  the  rule  Mr.  Gilpin,  of 
counsel  for  John  Winthrop,  Esq.  moved  the 
court  to  discharge  the  rule  granted  by  Mr.  Chief 
Justice  Taney,  at  the  August  Term  of  the  court, 
on  the  ground  that  the  court  held  at  that  time 
had  not  authority  to  maJce  such  a  rule.  He 
stated  the  readiness  of  Mr.  Winthrop  to  meet 
the  question  raised  hv  the  proceedings,  and 
proposed  that  there  snould  be  substituted  a 
rule,  to  be  now  granted  by  tbe  court,  of  the 
■ame  tenor  with  that  made  at  the  August 
Term;  and  tliat  the  same  should  be  returnable 
on  the  se(»nd  Saturday  of  this  term. 

This  proposition  was  aooepted  by  the  connaal 
of  the  relator,  and  approved  I7  the  court. 

Ur.  Chief  Justice  Taney  delivered  the  fol- 
lowing opinion,  on  the  motion  of  Mr.  Oilpln: 

At  the  August  Term  of  the  Supreme  Court, 
held  by  the  Chief  Justice  or  Judge  for  the 
Fourth  Circuit,  according  to  the  Act  of  Con- 
gress of  1802,  a  motion  was  made  for  a  rule  on 
the  judge  of  tbe  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  to 
show  cause  why  a  mandamus  should  not  issue, 
commanding  the  said  judge  to  restore  Duncan 
V.  Hennen  to  the  office  of  olerk  of  the  said 
District  Court. 

It  app^j«d  from  the  depositions  and  other 
evidence  laid  before  tlie  court  at  that  term,  that 
Duncan  N.  Beimen,  the  relator,  who  had  been 
for  several  yean  cleric  of  the  District  Court, 
had  been  recently  removed  from  office  by  tbe 
district  judge,  sad  John  Winthrop  appointed 
in  his  place  i  and  a  letter  from  the  judge  to  the 
relator  was  produced,  stating  that  the  removal 
liad  not  been  made  on  account  of  any  miscon- 
duct on  his  part,  but  merely  from  the  desire  of 
the  judge  to  make  provision  (or  Winthrop,  who 
was  his  personal  friend,  and  well  quaiiSed  (or 
the  office.  It  also  appeared,  that  at  the  meeting 
of  the  Circuit  Court,  which  took  place  shortly 
afterwards,  the  presiding  judge  ot  the  Circuit 
Cinirt  waa  o(  opinion  that  the  removal  waa  not 
»atbori*ed  br  Uw,  mad  that  Hennen  was  atill 
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the  clerk  of  the  District  Court,  and  consequent- 
ly, by  virtue  o(  the  acts  o(  Congress,  was  also 
the  clerk  o(  the  Circuit  Court;  that  the  district 
judge,  however,  adhered  to  his  opinion  that 
Winthrop  was  lawfully  appointed  by  him,  and 
the  court  being  thus  dividi^,  neither  o(  tbe 
ciaimanta  could  be  recognised  as  clerk;  and 
that  tbe  whole  businrss  of  the  Cirotiit  Court 
waa  therefore  continued  over,  and  that  no  proc- 
ess could  now  issue  (rom  the  court  until  this 
controversy  should  be  aettled. 

Upon  this  evidence,  tbe  rule  to  show  cause 
was  granted,  returnable  *to  the  Supreme  [*3SS 
Court  on  Saturday,  the  Edth  o(  January,  with 
leave  to  the  district  judge  to  move  to  discbargs 
the  rule,  even  before  the  return  day  above  men- 
tioned. 

A  motion  was  now  made  to  discharge  the 
rule  upon  the  ground  that  the  judge  of  the 
Fourth  Circuit,  sitting  alone  at  the  August 
Term,  had  not  the  power  to  lay  the  rule.  The 
court  stopped  the  counsel  in  support  of  the 
motion,  and  the  Chief  Justice  said:  The  court 
do  not  desire  an  argument  on  the  subject. 
When  I  granted  tbe  rule,  I  stated  that  I  strong- 
ly Inclined  to  the  opinion  that  1  had  no  power 
to  Uy  such  a  rule,  in  any  case,  at  the  August 
Term,  and  It  is  due  to  the  counsel  for  the  rela- 
tor to  say  that  he  acknowledged  his  own  doubta 
whan  he  brought  the  subject  before  tbe  court. 
But  as  the  question  was  an  important  one,  and 
mi^t  again  occur,  I  thought  it  proper  that  It 
should  lie  settled  by  the  judgment  of  the  oomt 
at  ita  regular  session,  and  not  by  a  single  judge. 
I  therefore  laid  tbe  rule,  because  it  was  the  only 
mode  in  which  I  could  bring  the  subject  before 
the  court  for  decision.  We  have  conferred  to- 
gether since  we  assembled  (or  the  present  ae*- 
sion,  and  we  are  unanimously  of  opinion  that 
such  •  rule  cannot  be  laid  at  the  August  Term; 
that  the  Act  of  1802,  ch.  31,  2  Story's  Laws  U. 
8.  page  S64,  ^ves  the  power  to  the  judge  of 
the  Fourth  Circuit,  at  tnat  term,  "to  make  all 
necessary  ordera  touching  any  suit,  action,  ap- 
peal, writ  of  error,  process,  pleadings,  or  pro- 
ceedings, returned  to  the  said  court,  or  depend- 
ing therein;"  but  that  a  rule  to  show  cause 
why  mandamus  aould  not  issue  does  not  fail 
within  the  description  of  cases  enumerated  in 
the  act  of  Congress;  and  that  the  judge  of  the 
Fourth  Circuit,  when  sitting  at  the  August 
Term,  has  not,  therefore,  the  power  to  grant 
such  a  rule  in  any  case. 

The  rule  to  show  cause  must  therefore  be 
discharged. 


—his  tenure  of  olBce. 

Motion  tor  a  r 

iienDea  to  (be  oC^cc  of'the  tint 
..    iirt.    Tbe  peUiron  states  tbe  Sp- 

Bitotmeat  of  tbe  relator  to  [be  olBee  of  clerk  of  tit 
^  letrict  Court.  ln.lS34 :    Ibe  full  sad  complete  pn- 


.ted  In  wrlUQK  bj  tbe  district  ladn 

and  tlu  i^polntmeat  ttf  snotbsr  person  to  the  o^ 
VetAca   la. 


Bx-PAtn  Hsitinii. 


flea,  frain  penoDtl  uotlrM,  u»d  tbe  laaacnM  of 
bland^lp,  and  k  knowlrdge  of  tb«  capmcltr  of  the 
pcTBon  appointed  to  perform  the  dutlea  of  1' 
Doc  Tht  petition 
the  ftitiM  of  c'-~' 
Bastan  Dtalrlc.  ..  — 

Bent  u  clerk  of  tbe  dIl , .. 

perfonD  tboK  dotlra  iftir  bli  iBwrteil  remoTtl  »■ 
elerk  of  tbe  DUtrlct  Court :  and  that  Ibe  Judgei  o( 
a*  Clrcnlt  Coart  being  dMded  In  opinion  u  to  bla 
rt^t  to  eicrclM  tbe  once  of  derk,  tbe  bnalneaa  of 
tba   ClrcDlt  Coart  wai  entlrelj  luapended. 

Tbe  ippolDtmcnt  of  elerka  of  court*  properly  be- 
loncB  to  tbe  Morta  of  law,  and  B  clerk  of  the  eonrt 
li  one  of  tbow  onlcen  cootemplaied  tn  the  provl- 
■loa  Id  the  Conitltotlon,  tlmg  to  Confreu  the 
power  to  Teat  tbe  appolntnient  Of  Inferior  oDeers 
■a  ther  think  proper.    Tbe  appointing  power  dee- 

Eatad  itj  tbe  Conitltotlon,  In  the  latter  part  of 
aeeoad  aeetlon  at  the  aecood  article  of  tbe  Con- 
■tltatloii,  waa  do  doabt  Intended  to  be  eirrclaed  bj 
tbe  department  of  the  ■OTcmment  to  which  tbe  of- 
ficer to  be  appointed  moat  appropriately  belonied. 

It  cannot  be  admitted  that  It  waa  tbe  Inteatlon  of 
the  ConatltntloD  that  those  odlceni  which  are  de- 
nominated iDtertor  offlcers  should  be  held  during 
life.  In  (he  absence  of  all  comtltutlonal  or  statn- 
t^  proTlsloD  as  to  the  remoTal  of  aueb  oDeers.  It 
woald  aeem  to  be  a  aonnd  aod  neceaaarr  mle  to 
consider  the  power  of  removal  aa  Incident  to  tbe 
power  of  appointment. 

Tbe  tenure  o(  ancient  common  law  oDlcera,  and 
tbe  rnlea  and  principles  bj  wblcb  ther  —  — 
■*    *■ —  no  appllcBtlor  —  "--  -" • 

a  great  meaaure  np- 

-'-»d  etntes  there  1* 

:o  and  BOtem  the 

laws :  tber  are  of  recent  orlgta,  and  moat  depend 
entlrelj  on  a  Inat  construction  of  oar  Conatltutlon 
and  lawa :  and  the  like  doctrine  Is  held  In  England, 
where  ttae  once  Is  not  an  ancient  common  law  of- 
fice, bat  of  modera  origin,  nndet  soma  act  of  Parlla- 


The  law  clTlng  tba  district  courts  the  power  of 
appointing  tbetr  own  clerks,  does  not  prescribe  ant 
form  la  which  this  aball  be  done.  The  power  Test 
•d  Id  the  court  Is  a  contlnalog  power,  ind  tbe  mere 


B  prior  incumbent,  to 

... Jrt  concerned. 

Itie  Snpreme  Court  can  have  no  control  orer  tba 
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•t  tbe  removal.     If  the  iodi.  „.  .. 

BBT  abnae  Of  hts  power,  the  Snpreme  ConrI 
Ika  trfboial  ta  which  he  la  anawerabla. 


THE  oonrt  having  decided  that  the  role  grant- 
ed at  the  August  Term  of  the  court  held 
br  Hr.  Chief  Justice  Taney  should  be  dU- 
ebarged,  the  counsel  presented  another  petition 
to  the  court,  setting  forth  the  same  facts  aa 
thoae  stated  in  the  petition,  the  matters  of 
which  are  set  forth  in  th«  report  of  the  pre- 
ceding case,  with  others. 

The  additional  facts  stated  In  the  petition 
were  that  the  petitioner  is  in  the  full  and  undis- 
pnt«d  poasesslon  of  the  seal  of  the  Circuit  Court 
tar  the  Eastern  Diatrict  of  Louisiana,  and  of 
tbe  reoords  of  the  aaid  Circuit  Court. 
SSI*]  'That  there  is  now  pending  in  said  dr- 
cnit  Court  a  cauae  in  whidi  the  petitioner,  a 
ettisen  of  the  State  of  Louisiana,  is  the  plain- 
tilT,  and  Sezin  D.  Shepherd,  a  citizen  of  Maij- 
land,  )•  the  defendant;  that  the  value  of  the 
propertj  In  controrerij  hetween  petitioner  and 
aaid  Shepherd,  exceeds  in  amount  the  snm  ol 
•ix  thousand  dollars  in  cash.     That  in  conoe- 


lAwnnoe  to  allow  the  petitioner,  the  true 
lawful  cieric  of  said  court,  to  perform  the  duties 
tfaenof,  the  petitioner  ia  prevented  from  pro- 
1*  lb  ed. 


cceding  In  said  cause;  and  the  petitions  b 
prevented  from  bringing  the  said  cause  up  to 
this  court  for  ita  Qoal  decision. 

The  petitioner  further  states  tliat  the  judge* 
of  the  said  Circuit  Court  continue  to  differ  in 
opinion  as  to  the  lecat  rights  of  the  petitioner 
and  said  John  Wlnthrop  to  the  offlcea  of  elerk 
of  the  District  and  Circuit  Courts,  so  that  no 
one  does  or  can  perfonn  the  duties  of  the  oOtce 
of  clerk  of  the  0rcuit  Court  aforesaid;  and 
that  the  suitor*  in  said  court  are  thereby  de- 
layed, and  the  administration  of  justice  therein 
wholly  suspended;  and  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  State* 
over  the  judgments  and  decrees  of  said  Circuit 
Court  wholly  auspended,  and  incapable  of  be- 
ing   exercisra. 

"AH  which  evils  are  remedlles*  at  and  bf 
the  ordinary  proceeding  before  the  said  district 
or  circuit  courts,  and  can  only  be  terminated 
and  redressed  by  the  interposition  of  this  hon- 
orable court,  by  Ita  extraordinary  proces*  of 
mandamus." 


be  directed  to  the  Honorable  Philip  K.  L*w- 
rence.  Judge  of  tiie  District  Court  of  the  Unit- 
ed State*  for  the  Eastern  District  of  Louisiana, 
commanding  him  forthwith  to  restore  the  pe- 
titioner to  his  office  of  clerk  of  the  District 
Court  of  the  United  SUt«*  for  the  Eastern 
Diatrict  «f  Louisiana. 

By  an  agreement  between  t^a  counsel  for 
the  relator  and  the  judge  of  the  District  Court 
of  Louisiana,  the  qneAions  presented  to  the 
court  on  the  petition  were  argued;  th*  tunal 
notice  being  diapenaed  with. 

Tbe  motion  for  a  mandamn*  waa  argned  by 
Mr.  Coze  and  Hr.  Sontlurd  for  tbe  relator,  and 
by  Mr.  Oilpia  and  Ur.  Jone*  for  the  district 
judge  of  Louisiana. 

^.  Coze,  with  whom  wa*  Mr.  Southard; 

The  ca*e  whidi  it  is  proposed  to  submit  to  the 
consideration  of  the  court  is  one  equally  novel 
and  interesting.  The  principle*  which  It  In- 
volves are  alike  important  to  th*  partie*  on  the 
record   and   to  the   public. 

It  1>  a  case  of  the  flnt  impression;  for  al- 
though on  a  cursory  and  superncial  examination 
it  may  be  thought  to  bear  an  analogy  to  other* 
which  have  been  heretofore  and  elsewhere  dl*- 
cusaed  and  disposed  of,  a  more  careful  exami- 
nation will  malce  it  perfectly  apparent  that  it  la 
now  for  the  flnt  time,  in  ita  naked  simpliei^, 
presented  *for  investi^tion  and  deci-  [*ssa 
sion.  At  all  event*,  It  is,  t>eyond  all  doubt,  now 
tor  the  flnt  time  exhibited  a*  the  subject  of 
judicial  consideration. 

Tbe  record  present*  a  Pj*'"  "^  unemlMr- 
raased  case.  In  1834  Mr.  Hennen,  the  relator, 
was  duly  appointed  to  the  office  of  clerk  of  the 
District  Court  for  the  Eastern  District  of  Lou- 
isiana. He  accepted  the  appointment,  took  tbe 
oath  of  office  prescribed  by  law,  and  gave  a 
bond  with  stireties  approved  by  th*  jud^,  con- 
formably to  the  provisions  ol  the  act  of  Con- 
gress. Of  all  these  fact*  the  record  contain* 
the  most  abundant  evidence. 

He  continued  to  hold  this  office  and  to  per- 
form its  duties  "methodically,  promptly,  skill- 
fully, and  uprightly,"  until  the  18th  of  May, 
1838,  when  he  received  from  the  Honorabl* 
Philip  K.  Lawrence,  who  then  held  tha  office 
l*f 


*m 


SUPBCMB   COUBT   or   THE  UlTITCD    BtATEB. 


ot  dtatrict  judge,  the  letter  which  la  eontkined 
la  the  record. 

Thia  letter  demauda  tbe  earnest  ftttentlon  of 
the  court, 

1.  It  purporta  to  be  ui  ^et  of  removal  of 
Mr.  Hennen  from  the  office  which  he  held,  wad 
the  Appointment  of  Mr.  Wipthrop  u  his  suc- 
quaor. 

2.  It  coEtftina  the  highest  t«atinioiiIa1j  to  the 
qualiflcationa  of  ever?  kind  of  Mr.  Hennen  for 
tne  office  which  he  held,  and  the  fldelitv  and 
skill  with  which  he  had  dischar^  its  dutifs. 

3.  It  aaaigns,  aa  the  onlj  reaaon  for  the 
eroiae  of  the  power  with  which  he  claims  to 
inveated  as  a  public  officer,  "a  sense  of  dut^, 
and  feelings  of  kindnesa  towards  one,  between 
whom  and  himself  the  eloaeat  friendship  had 
erer  existed."  He  conaidera  the  claima  of  hia 
personal  friend  to  everj  beneflt  in  his  power  to 
confer  in  the  exercise  of  hia  official  functions, 
"aa  of  a  paramount  character." 

This  letter,  then,  raises  for  the  consideration 
o(  the  court  three  distinct  propoaitiona. 

1.  That,  hj  law,  the  district  judge  poaaeaaea 
the  power,  acting  ministerially,  not  judiciatly, 
to  remove  from  office  the  clerk  of  the  District 
Court. 

2.  That  he  may  lawfully  exercise  thia  power, 
at  his  own  absolute  will,  in  the  case  of  a  public 
officer   of   acknowledged   merit   and   undoubl«d 

aualificationa.  in  the  absence  of  any  act  of  mia- 
^asanee  or  nonfeaaance. 

3.  That  he  may  lawfully  employ  s  power 
confided  to  him  as  a  public  officer,  for  public 
pnrpoaes,  as  a  means  of  gratifying  the  calls  of 
private  friendship;  and  that  in  the  exercise  of 
such  an  authority,  he  recognisea  the  elaims  of 
persona!  friendslup  aa  of  a  paramount  charac- 
ter. 

Such  are  tbe  doctrinei  promulgated  by  the 
learned  judge.  How  far  they  are  correct  it  is 
for  this  court  to  pronounce.  They  are  at  least 
new,  if  they  are  not  equally  illegal.  They 
are  at  least  anti republican,  if  they  be  not  also 
unconstitutional. 

1.  The  only  source  from  which  the  power 
which  is  claimed  can  be  derived,  is  the  Tth 
section  of  the  Judicial  Act  of  1789,  2  Laws 
SS3*]  U.  S.  *SS,  which  provides  that  tbe  Su- 
preme Court  and  the  district  courts  shall  have 
power  to  appoint  clerks  for  their  respective 
courts.  It  is  a  power  vested  in  these  courts, 
aa  courts.  Does  it  involve,  by  necessary  im- 
plication, the  power  of  removalT 

Tbe  power  of  removal  from  office,  aa  an  in- 
cident to  the  power  of  appointment,  has  been 
mudl  discuaaed  aa  a  political  question,  from 
the  period  of  the  drat  Congreas  to  the  present 
day.  Although  by  many  it  is  considered  aa  a 
settled  question,  it  is  believed  that  a  careful 
examination  of  the  proceedings  of  that  Congress 
will  conduct  US  to  the  conclusion  that,  ao  far 
as  regards  the  cose  at  bar,  if  any  authoritative 
opinion  has  been  expressed,  it  is  hostile  to  the 
power  now  claimed. 

In  the  Congress  of  17B9,  the  question  did 
arise,  whether  or  not  the  President  possessed 


the  power  of  removing  from  office  a  head  of 
ol  the  executive  department*.  The  debate  on 
tliat  question  elicited  the  best  talents  of  the  able 
men  who  then  adorned  the  House  of  Represent- 
atives. As  that  debate  haa  been  sometimes 
erroneously  reported,  and  a*  frequently  mia- 
1*0 


It  originated  in  the  House  of  Representatives, 
and  grew  out  of  a  clause  in  the  bit!  which  pro- 
vided for  the  or^ni^tion  of  an  expciittve  de- 
[artment,  to  be  styled  "The  Department  of  For- 
eign AfTaira."  This  bill  contained  a  clause 
which  provided  that  the  secretary  should  be  re- 
movable by  tbe  President.  It  appears  to  have 
been  diacuased  in  committee  before  the  debate 
occurred  in  the  House;  and  It  was,  therefore, 
not  taken  up  in  the  House  a*  entirely  a  new 
question,  but  one  to  which  the  attention  of 
members  had  already  b"en  directed.  The  de- 
bate continued  several  days;  and  from  tbe  very 
full  and  accurate  report  recently  furnished  to 
the  public  (1  Gates  k  Seaton's  Register  ot 
Debates,  473),  four  entirely  distinct  opinions 
may  be  perceived  to  have  existed  in  relation 
to  the  subject. 

1.  That  inasmuch  as  under  the  Constitution 
the  Senate  were  to  participate  in  appointing  to 
office,  it  must  alao  have  an  equal  participation 
in  the  act  of  removal.  Meaara.  White,  Sher- 
man, Jackson,  Stone,  Oerry,  and  others,  main- 
tained this  doctrine. 

2.  That  aa  the  Constitution  did,  in  tonna, 
provide  for  the  removal  of  officers,  by  the  proc- 
ess of  impeachment,  for  certain  specified 
causes,  removal  in  any  other  manner,  or  for  any 
other  cause,  was  impliedly  included.  Messrs. 
Smith  and  Huntingdon  were  among  the  most 
prominent  who  asserted  this  proposition. 

3.  That  aa  Coiigress  possessed  the  power  of 
creating  the  office,  it  waa  competent  for  the 
legislative  department  to  preacribe  ita  duration, 
and  the  manner  in  which,  and  the  power  bj 
whom,  the  officer  might  be  removed.  Hessrs. 
Lawrence,  Jackson,  I^,  Sylvester,  and  others, 
concurred  in  thia  view  of  the  subject. 

4.  That  as  an  incident  to  the  executive  power, 
and  a  necessary  means  of  enabling  him  to  per- 
form his  own  constitutional  duties,  the  power  of 
removals  belongs  exclusively  and  absolutely  to 
the  President,  when  no  other  tenure  of  ofllce  la 
prescribed.  Messrs.  Madison,  *Boudi-  ['2S4 
not,  Amea,  Sedgwick,  Vining,  Hartley,  Clymer, 
Benaon,  Goodhue,  Baldwin,  and  others,  asserted 
this  to  be  the  true  eonatitutionat  doctrine. 

The  decision  of  the  House  was  finally  had 
upon  a  motion  to  strike  out  the  clause,  which 
in  terms  conferred  tbe  power  of  removing  upon 
the  President,  and  inserting  a  clause  which 
provided  tor  a  substitute  for  the  principal  offi- 
cer, "whenever  be  shall  be  removed  by  the  Pres- 
ident, or  in  anv  other  ease  of  vacancy."  The 
motion  to  strike  out  was  carried  by  a  Tote 
of  31  to  19,  and  that  to  insert.  30  to  18.  1 
Galea  ft  Seaton's  Debates,  eOO,  601.  This  de- 
cision of  the  House  of  Representatives  was  con- 
currcd  in  by  tbe  Senate,  by  tbe  casting  vote 
of  the  Vice-President. 

A  dilTerence  occurred  in  regard  to  the  or- 
ganitation  ot  the  Treasury  Department,  be- 
tween the  two  Houses,  and  it  was  Unaliy  ad- 
justed by  a  species  of  compromise.  Tbe  Senate 
receded  from  an  amendment  they  had  made  to 
the  House  bill,  which  struck  out  the  clause 
making  the  secretary  ronovable  by  the  Presi- 
dent, and  the  House  concurred  in  changing  the 
title  which,  aa  originally  drafted,  designated 
the  treasury  as  an  executive  department, 

Tha  proceedings  of  the  Senate  were  at  that 
Peters  11, 
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period  Mcrat,  uid  therefora  th«T«  exUta  no  rec- 
ord of  tbe  debate*  in  that  body.  An  examino- 
tkm,  however,  of  the  debate  in  tlie  Eouie,  will 
•bow  that  lubatantiallv  the  deeiiion  was — 

1.  That  the  power  of  appointment  waa  a  oon- 
enrrent  one,  which  the  Freaident  and  Senate 
exerdaed  concurrently;  and  that  thi«  did  not 
bv  inpliMtiou  vest  the  power  of  removal  in 
tbMO  two  distinct  authoritiea,  a*  growing  out 
of  tliB  expreastj  granted  power. 

2,  That  the  power  of  removal  belonged  to 
tbe  Preaident,  not  aimplj  in  consequence  of 
hia  having  an  agency  in  the  appointment,  but 
aa  the  executive  of  the  nation,  compelled  to  re- 
tort to  agenta  aa  the  Inatrumente  by  which  he 
w*a  t«  perform  hia  dutiea;  and  being  reaponsi- 
bla  for  the  conduct  of  luch  agents,  he  must 


It  t*  perfectly  manifest,  then,  Uiat  these  pro- 
eeedinga  of  the  Coogress  of  I7S9  cannot  justly 
be  considered  as  a  legislative  exposition  of 
the  Constitution  that  the  power  of  appoint- 
ment Deeeaaarily  implies  a  power  of  removal. 
To  the  extent  to  which  the  case  at  bar  would 
carry  this  doctrine,  these  proceedings  give  it  not 
the  Wat  countenance. 

It  ia  equally  apparent  that  the  argument*  ad- 
vanced on  that  occasion  in  favor  of  the  execu- 
tive power  of  removal,  leave  the  case  at  bar 
untouched.  While,  therefore,  we  r^[ard  with 
gT«*t  respect,  the  opinion*  then  promulgated  bj 
tbe  fathers  of  the  country  and  of  the  Constitu- 
ti<Mi,  and  are  disposed  to  leave  thou  wholly 
naquestioned ;  the  distinction  between  the  ques- 
tion then  decided,  and  that  now  under  consid- 
eration, is  widely  different. 

It  ia  conceded  that  in  the  exercise  of  a  high 
poliUokl  power  the  President  possesses,  and 
ought  to  have  a  large  discretion  on  the 
9SK']  'subject  of  removal.  As  the  executive 
magistrate  of  the  country,  he  is  the  only  func- 
tionary intrusted  with  tne  foreign  relations  of 
tbe  nation.  The  SecreUry  of  SUte  and  for- 
eign ministets  are  the  agents  through  whom  be 
pnlonns  these  duties  of  his  offioe.  He  Is  the 
commander-in-chief  of  tbe  Army  and  (favy,  and 
the  aecretaries  of  these  departmente  are  his 
agent*  in  communicating  his  orders  and  In- 
■tractjons.  Being  responsible  for  tbe  manner 
in  which  these  high  trusts  are  executed,  he 
must,  from  the  very  nature  of  things,  be  at 
liberty  to  employ  and  dismiss  at  pleasure  those 
whom  be  employs  aa  his  agents.  The  laws, 
therefore,  which  create  those  departments,  ex- 
pi*aely  recognise  this  relationship  and  this  eon- 
troL  Act  of  27th  July,  1789,  establishing  the 
Department  of  Foreign  Affairs  j  Act  of  Tth 
August,  1780,  eatablishing  the  Department  of 
War;  and  the  Act  of  30th  April,  1798,  esUb- 
lisbing  tbe  Navy  Department. 

Widely  different  is  the  relation  which  sub- 
Blat«  between  the  court  and  its  clerk.  The  lat- 
ter is  in  no  respect  the  agent  of  tbe  former. 
His  ditties  are  prescribed  by  law.  He  gives 
bond  to  the  United  States  for  the  security  of 
tbcMO  whose  interests  may  be  affected  by  his 
maleonduct.  Tbe  court  which  appoints  him  is 
ia  DO  sense  responsible  to  those  who  may  be 
iDjnrcd  by  his  malpractices. 

Another  palpable  difference  exists  between 
the  esaes.  The  President  may  have  occasion 
[o  exercise  this  power  of  removal  summarily, 
!•  Ik  ed. 


in  eases  of  gre«t  pnbUo  aigmey,  and  a*  a  nec- 
essary means  of  preserving  the  country  from 
impendiug  danger  or  dishonor;  and  for  causes 
the  disclosure  of  which  before  he  acted  might 
involve  the  most  serious  consequences.  Nor 
does  any  power  exist  to  accomplish  the  same 
good,  and  to  ward  off  these  dangers,  in  any 
other  mode.  The  court,  however,  may  anest 
a  clei^  in  his  career  of  misconduct,  may  en- 
force obedience  to  his  duties,  may  punish  for 
misconduct,  may  remove  for  suflicient  cause. 
This  may  all  be  done  judicially.  This  will  be 
again  adverted  to  in  the  subsequent  part  of  the 
argument. 

The  general  proposition  Was  adraneed,  but 
as  confidently  denied  in  the  debate  in  1789, 
that  the  power  of  removal  was  an  incident  of 
the  power  of  appointment.  It  may  be  asserted 
that  there  is  nothing  either  in  tbe  provisions  of 
the  Constitution  or  in  the  principles  of  our  in- 
stitutions, which  countenances  the  doctrine. 
By  tbe  express  terms  of  the  Constitution,  the 
judges  are  independent  of  tbe  appointing  pow- 
er. The  Preaident  Is  appointed  by  electors, 
who,  having  performed  their  oonstitutional 
function,  are  extinct;  and  have  no  power  or 
right  to  control  the  conduct  of  their  appointee, 
or  to  remove  him  from  his  high  office.  Such, 
also,  is  tbe  case  with  the  Vice-President.  The 
senators  are  appointed  by  the  State  legislatures, 
and  such  appointment  is  Irrevoc^Ie.  The 
memben  of  the  House  of  Representative*, 
when  one*  elected,  are  Independent  of  those 
whom  they  represent.  In  truth,  the  prindple, 
is  nowhere  found,  except  in  ths  executive  de- 
partment, and  in  tbe  exercise  of  political  power. 

There  is  nothing  in  the  office  of  clerk"  of 
B  court  which  require*  the  application  of  this 
principle  to  him.  A  court,  in  making  such 
•an  appointment,  exercises  not  a  judi-  ('SM 
cial,  but  a  purely  ministerial  function.  Bueh 
was  the  understanding  of  the  respondent  him- 
self in  this  case.  Be  never  would  or  dared  to 
have  assigned  aa  his  motive  for  exercising  a 
judicial  power  in  a  particular  mode,  that  It 
was  done  In  obedience  to  the  paramount  duty 
imposed  on  him  by  the  relations  of  private 
friendship.  To  assign  such  a  reason  for  a  ju- 
dicial decision  would  stamp  it  with  conduima- 
tlon.  In  performing  this  merely  ministerial 
function,   he   was    executing   a   merely   naked 

A  review  of  the  causes  which  led  to  this  pro- 
vision in  the  Judicial  Act,  will  corroborate 
these  views.  Courts  were  to  be  created  co-ex- 
tonsive  with  the  Unim.  Casualties  might  oc- 
cur which  would  leave  the  office  vacant,  and 
the  most  serious  consequences  might  result 
from  leaving  the  place  unfilled  until  the  Presi- 
dent could  be  notified  of  the  fact,  and  make  a 
new  appointment.  In  the  country  from  which 
we  have  borrowed  so  many  of  our  constitu- 
tional and  legal  doctrines,  the  same  practice 
extensively  prevailed.  It  I*  believed  It  gener 
ally  existed  among  tbe  colonies.  Wherever  It 
did  prevail,  the  power  of  appointment  waa  con- 
sidered as  a  naked  power,  which  was  exhausted 
by  tbe  act  of  itself,  and  then  slumbered  until 
another  vacant?  awakened  it  again  to  life. 

As  a  general  principle  of  tbe  common  law, 
in  all  cases  of  appointments  under  powers,  the 
appointment  is  not  revocable  unless  expressly 
made  so  at  the  creation  of  the  power.     Whea 
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mn  mppolBtaMat  ll  mads,  &•  pftrty  UkM,  in 
flOntonpUtioa  «t  lav,  inuiMdUUl;  frcm  him 
who  OKAtod  the  fowti.  An  «Seer  thna  cre- 
ated la  the  enatnr*  of  tha  law  whleh  oonfera 
the  power  of  appointment,  and  holda  aa  if  hia 
Mama  liad  been  apadflcally  mentioned  in  the  ^ 
atatnte.     Sl»wer,  5Z3,   per  Qregar;,  J. 

Sneh  power*  and  lueh  ezerdsea  of  them,  and 
audi  retinlta,  are  OBnal  and  funillar.  The  mar- 
ahal  or  iherlff  leleeta  and  aummona  Jnron,  but 
when  once  they  hare  entared  upon  the  per- 
formance of«tIielr  dutiM,  he  cannot  dlaoharge 
tliem.  In  caaa  of  an  buufflcienCT  of  numbers, 
or  tha  aetUns  aaide  a  verdict,  or  taair  discharge 
wttltout  rendering  a  verdict,  a  new  exerciae  of 
the  authority  betng  required,  the  power  reTives. 

Thfa  general  principle  haa  been  for  a  lon^ 
•erics  of  Tears  adopts  in  the  English  law  aa 
mplieable  to  all  concerned  in  the  administra- 
tion of  justice;  to  the  inferior  and  ministerial 
offlcars,  aa  wall  aa  to  the  Judge*.  Origiiwlly. 
the  king  had  the  appointment  of  all,  for  the 
oonrta  were  enphatioallj  hi*  oonrta.  Per  Holt, 
Shower,  628,  6!9.  The  appointing  power  was 
mbaeqnentlj  veated  In  the  oonrta  themselves, 
Ibid.  ISO;  i  Inat.  iU.     Bnt,  aa  was  distinctly 

*ert«d  in  Harcourt  v.  Fox,  Shower,  632,  636. 


the  person  hating  the  power  to  make  the  ap- 
pointment, haTing  ezeeated  that  power,  hath 
done  with  the  business;  he  hath  no  more  to  do 


to  by  that  constitution  which  hath  limited  how 
the  clerk  ahall  be  eaUted  in  his  office.  Ibid. 
5S2.  In  the  easa  of  the  Chief  Juitice  granting 
offiCM  In  bi*  gift,  all  that  he  had  to  do  was  to 
point  out  the  penon  who  should  have  the  oIEce. 
1S7*]  Ibid.  S3S.  The  ■same  great  judge  com- 
mends the  policy  of  this  law:  "it  seem*  the 
pvbUa  good  waa  designed,  for  It  waa  a  great 
mischief  to  have  the  office  ao  easily  ncated." 
Ibid.  SS«. 

la  the  conrae  of  his  learned  opinion.  Lord 
Eolt  laya  considerable  atrea*  npon  other  oonsid- 
emtlona  which  are  equally  applicable  to  the 
ease  at  bar.  He  saysi  "I  am  ua  more  inclined 
to  be  of  thia  opinion,  hecauae  I  knew  the  tern' 


Sme' 


r  and  disposition  of  the  parliament  at  the 
le  when  this  aet  was  made;  their  i 
it  men  should  have  placea,  not  to 
„jioOBly  or  determinable  at  will  or 
but  to  have  a  certain  durable  estate,  that  they 
■a?' 


I  design  K 
to  hold  p 


will  or  pleasure. 


that  t 


mi^t  act  in  them  without  fear  of  losing  them. 
He  ijao  ooneidered  this  ezpreaaioo  of  the  in- 
tentions of  the  Leeisitture  aa  a  oontempora- 
neona  exposition  of  the  statute.  It  will  be  seen 
presentlr  how  stringent  Is  the  application  of 
thaas  principlea  to  the  case  under  consideration. 
Second  Hawkini,  100,  bk.  2,  eh.  10,  sec  38, 
contains  this  general  dictum  in  relation  to  some 
of  the  executive  officers  of  the  court:  "It  seems 
elear  that  tbe  sheriff  or  steward  having  power 
to  place  a  constable  in  hia  office,  has,  by  conse- 

Sence,  a  power  of  removing  him."  For  thia, 
cites  Bulstrode,  ITi.  A  reference,  hower- 
er,  to  the  ease  reported  br  Bulstrode,  ahows 
tiMt  the  dedaion  was  that  tals  power  of  remov- 
al could  only  be  a  removal  tor  cause.  Accord- 
ing to  the  principlea  of  the  asme  law,  an  officer 
thus  remored  without  cause,  oould  be  re-instat- 
ed 1^  Ute  prooess  of  mandamus.  Bulst.  174; 
t  Hawk.  103.  So  in  Maa*achu*etU,  it  ha*  been 
•djudged  that  a  power  to  appoint  a  minister  at 
all  times,  does  not  carry  with  it  the  power  to 


Such  were  the  principles  of  law,  of  gensral 
policy,  nnd  of  individual  right,  which  prevailed 
when  tbe  Judiciary  Act  of  1T8B  was  framed; 


id  a  reference  somewhat  in  detail  to  tbe  p__ 
ceedings  of  that  Congress  will  demonstrat*.  it 
i*  believed,  the  proposition  that  neither  the  ju- 
diciary committee  who  reported  the  bill,  nor 
the  Senate  that  paseed  it,  nor  the  Honse  which 
concurred,  dreamed  that  they  were  conferring 
upon  the  district  judge  the  power  to  remove 
the  clerk,  at  his  own  mere  capricious  wilL 

The  bill  originated  in  tlie  Senate.  It  waa  re- 
ported by  the  committee  on  the  12th  of  June, 
1789,  and  the  2id  of  the  same  month  waa  as- 
signed for  the  second  reading.  It  waa  taken 
up  for  consideration  on  that  day,  and  waa  the 
BUbject  for  discuasion  during  several  consecutive 
dafs.  While  this  bill  was  under  the  consid- 
eration of  the  Senate,  that  for  the  organization 
of  the  Department  of  Foreign  Affairs  was  un- 
der debate  in  the  House.  That  bill  waa  brought 
up  to  the  Senate,  and  a  aimilar  motion  to  that 
which  had  been  diacuased  in  the  House,  waa 
made.  The  Judiciary  Bill  paaaed  the  Senate 
on  the  ITth  of  July,  before  the  other  waa  finally 
acted  upon.  On  the  18th  of  July,  the  question 
on  the  Freaident's  power  of  removal  waa  csirried 
by  the  casting  vote  of  the  Vice-President. 

The  judiciary  committee  of  tbe  Senate  eon- 
aiated  of  Measra.  Ellawortb,  Paterson,  Maclay, 
Stroiw,  Lee,  Bassett,  Few,  Wingate,  Carroll, 
and  Hard.  In  the  vote  upon  the  question  of 
the  executive  •power  of  removal  they  [*1*8 
stood:  for  striking  out.  Few,  Isard,  Lee,  Ha- 
clay,  and  Wingate;  against  it,  Baaaett,  Carroll, 
Paterson,  Strong.  It  thus  appeara  that  of  the 
nine  members  who  reported  the  judicial  bill, 
Dve  enterUined  the  opinion  that  tha  President 
had  not  the  power  of  removing  the  Secretary 
of  Btete  from  office. 

With  what  show  of  reason  can  it  ba  Inferred 
in  direct  opposition  to  the  opinion*  avowed  by 
these  geottemen  in  that  vote,  that  they  believed 
that  &.ej  were  conferring  by  implication  upon 
the  judge*  of  the  Distrirt  Court  the  power  of 


believe  that  *uch  a  construction  of  the  law  up- 
on which  they  were  employed,  ever  suggested 
itself  te  them.  Experienced  lawyers  as  they 
were,  oould  they  be  supposed  te  innovate  ao 
deeply  upon  the  well  esteblished  principles  of 
the  common  law;  to  change  ao  essentially  ita 
wiae  proviaiona,  and  that  uiia  result  was  to  b« 
accomplished  by  a  remote  and  questionable  Im- 
plication t 

The  Supreme  Court  of  Pennsylvania  has  de- 
cided that  thia  power  of  removal,  a*  incident 
to  that  of  appointment,  haa  never  in  this  coun- 
try been  held  to  exist  beyond  the  executive  de- 
puiment;  and  does  not  extend  to  officers  mm- 
cemed  in  ths  administration  of  justice,  ft 
Rawle,  203. 

It  must  l>e  apparent,  then,  that  the  court  b 
not  called  upon  to  unsettle  or  disregard  the  emi- 
stitutional  doctrines  adjudged  by  the  Ii^isla- 
ture  in  1789.  The  counsel  for  the  relator  have 
no  such  wish  or  design.  Independently  of  the 
weight  of  authority  which  sanctioned  that  de- 
cision, we  are  free  to  confess  that  were  tbt 
question  now  an  open  one,  ws  should  fully  con 
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enr  Id  th*  decision  thta  nuide.  We  cannot  be- 
lieve that  the  govemmeDt  could  exist  *  twelve- 
month under  ft  different  mle. 

Unless,  then,  we  can  Mitiffy  the  court  thftt 
the  dediion  then  nuule  leaTee  tbij  caie  whall; 
BDAffected,  we  bow  to  thst  muthority.  But  in 
oar  indgment,  the  mrgument  ol  Mr.  Madison  ia 
eonelDsiTei  and  there  ii  ererj  reason  to  believe, 
u  well  from  tradition  as  from  the  report  of  the 
deb«t«  itself,  that  that  argument  was  mainly 
inabumental  in  bringing  a^nit  the  reiult.  Mr. 
Madison  did  not  rest  his  argument  principallj 
npoD  the  ground  that  the  power  to  remove  was 
an  incident  of  the  power  to  appoint.  Ha  pro- 
ceeded upon  the  principle  that  the  relation  of 
Srindpal  and  agent  existed  between  the  Preti- 
Hit  and  the  secretary.  That  such  a  power 
was  essential  to  enable  the  former  to  perfoi 
hia  own  constitutional  duties.  That  he  was  ; 
sponsible  to  the  country  for  the  teia  of  his 
agenta.  That  no  other  power  existed  which 
eonld  grnard  a^inst  the  mischiefs  and  dan 
tliat  might  threaten  the  uation,  if  one  of  t 
high  fnnetionaries  should  become  faithleaa  or 
inemnpetent. 

That  a^ument  leaves  this  question  un- 
touched- The  clerk  is  not  in  any  sense  tha 
agent  of  the  court.  The  doctrine  of  responsi- 
bility does  not  exist.  The  cleric  may  be  con- 
trolled by  the  judicial  power  of  the  court.  He 
may  be  adjudged,  on  familiar  principles  of  the 
coomion  law,  to  forfeit  his  office  by  breach  of 
»•■]  the  condition  annexed  *to  It  by  mis- 
fe»aance  or  uonfeasanoe.  1  Hawk.  412.  Be  may 
be  punished  by  proceu  of  attachment,  tor  a 
contempt  in  not  obeying  the  lawful  others  of 
the  cotirt,  even  under  the  mitigated  law,  aa  it 
•xiata  since  the  Act  of  Manih,  1831.  8  Lawa 
U.  8.  488. 

The  possession  of  thii  ample  judicial  oon- 
trol  exclude*  the  idea  that  the  Jn^^  by  virtne 
of  tke  power  of  appointment,  a  power  mlid*- 
terlal  and  not  judicial,  can  remoTe  the  clerk  at 
hia  own  will  and  pleasure.  He  can  oust  him 
from  office  for  ^ood  cause;  there  Is  therefore  no 
room  for  Implying  a  power  to  remove  him  with- 
ont  cause.  He  may  eject  an  oOcer  who  is  in- 
oompetcnt,  who  n^tects  to  perform  his  duties, 
or  who  abuse*  the  trust  reposed  in  him;  thb 
takes  awaf  the  neeeoaity  for  veating  in  him,  by 
implication,  a  power  of  rttnontl;  whieb,  if  ex- 
aretced  under  any  other  drcumstaocee,  or  In 
■j^  other  eases,  must  involve,  aa  In  lUa  eaae, 
%  flagrant  breach  of  public  du^,  and  a  flagrant 
abnae  of  power.  Powers  are  only  implied  from 
necessity.  If  no  cogent  reason  exists  why  that 
which  is  not  in  express  terms  granted,  should 
yet  pass  by  implication,  laeh  a  oonstmotiOM  is 
not  to  be  favored. 

It  baa  been  shown  that  this  anthorl^  is 
Bot  conferred  npon  the  judge  in  any  larger 
grant,  or  as  a  necessary  means  to  perform  his 
own  poalUve  duties,  as  in  the  eaae  ot  the  Presi- 
dent; that  it  doe*  not  grow  out  of  the  relation 
of  principal  and  agent,  as  in  that  case,  and  that, 
without  invoking  the  aid  of  this  strained  eon- 
afaroetion,  the  superintending  power  of  the 
eoort,  actiDg  within  its  appropriating  sphere, 
•Bd  in  eonformf^  with  iU  ordinary  rules,  is 
ample  for  every  lawful  or  useful  purpose:  that 
Buoh  a  construction  i*  not  in  analogy  to  the 
pfindplcs  of  onr  institution*;  that  it  ia  at  vari- 
ance with  the  wise  and  liberal  prinetplee  of 
49L.  ed. 


English  law,  and  contrary  to  the  avowed  doe- 
trine  of  those  who  drafted  the  statute  under 
which  the  power  ia  claimed.  Upon  all  thee* 
grounds,  separately  so  atrong,  and  in  their  joint 
authority  so  conclusive,  it  is  submitted  that  the 
first  point  in  the  argument  is  established — that 
as  a  ministerial  power,  growing  out  of  the  au- 
thority to  appoint,  it  doe*  not  belong  to  the 
district  judge. 

8.  The  eecood  point  contended  for  on  behalf 
o{  the  relator  la,  that  admitting  the  power  ol 
removal  to  reside  in  the  district  judge,  yet  the 
act  of  removal  of  Mr.  Hennen  was  not  a  legal 
exercise  of  a  legal  authority,  but  a  palpaBle 
and  gross  abuse;  that  such  abuse  is,  per  se,  ille- 
gal, and  cannot  operate  to  deprive  the  relator  of 
hia  oCBce,  or  to  confer  the  right*  of  oflke  npon 
Mr.  Winthrop. 

In  general,  the  motive*  which  stimulate  men 
to  act,  excepting  so  far  as  they  ue  apparent  in 
the  act  itself,  are  inscrutable  to  human  km. 
The  motive  is  sometimee,  however,  wone  than 
the  mere  act  itself  would  indicate,  a*  in  the  cel- 
ebrated case  decided  under  the  Conventry  Act; 
in  which  one  brother,  indicted  for  an  aasault 
upon  another  with  intent  to  main  and  diafig- 
urc,  had  the  audacity  to  defend  himself  npon 
the  ground  that  hia  intention  was  to  kiU. 

In  the  present  case,  the  learned  judge,  with 
more  frankness  and  prudence  in  the  very  act 
of  dismissing  the  relator,  bestows  upon  him 
the  highest  eulogium,  declare*  him  methodleal, 
prompt,  skillful  and  *npright,  in  the  [*140 
disctiarge  of  hi*  duties,  and  aaaigna  aa  the  mo- 
tive of  hi*  conduct  the  paramount  claims  of 
peiaooal  friendship.  The  queatlon,  then,  is  dis- 
tinctly presented  whether,  when  auch  object* 
and  such  motives  are  avowed,  the  act  can  be 
deemed  a  l^al  and  constitutional  exercise  of 
power;  or  whether  it  be  not  a  groaa  and  flag- 
rant ahua*  which  invalidate*  tlu  act. 

Such  a  proceeding  aa  that  presented  by  the 
record,  is  a  clear  violation,  by  the  judge,  of  111* 
oath  of  office.  He  is  required  by  law  to  take 
an  oath  that  be  will  "faithfully  and  iopartial- 
ly  discharge  and  fulfil  all  the  duties  incumbent 
upon  him  ae  diatrict  judge,  according  to  the 
beet  of  Ilia  abilitiea  and  underatanding."  8 
lAw*  U.  S.  6S,  aee.  8.  The  phraseology  of 
this  oath  marks  clearly  the  manner  in  wbieh  h* 
is  to  execute  all  the  power*  confided  to  him  of- 
ficially. 

Here,  again,  we  may  advert  with  advantage 
to  the  debate  In  the  Honae  of  Bepresentativea 
in  1T8B.  Mr.  I^wrenos  (1  Qale  &  Seaton's 
Debate*,  S04],  in  an  early  atage  of  the  debate 
remarked:  "If  the  President  abunes  hia  tnuL 
will  he  escape  the  popular  oauMret  And  wwild 
ha  not  be  liable  to  impeachment  for  di*plaein( 
a  worthy  and  able  nuui,  who  enjoyed  the  eoa- 
fldence  of  the  people."  Hr.  HadisoD  (p.  517) 
observed:  "The  danger,  then,  oonalst*  nwretf 
his,  that  the  Preaident  can  dlaplaea  frcsa 
offlee  a  man  whoa*  merits  require  that  h*  ahonld 
be  continued  in  it.  What  will  be  the  motive 
which  the  Precident  can  feel  for  nieh  ahnae  of 
hi*  power,  and  the  restrainta  that  operate  to 
prevent  itt  In  the  first  place,  be  will  be  im- 
peachable by  the  House,  for  mch  an  act  of 
maladministration  i  lor  I  eontend  that  the 
wanton  removal  of  meritorion*  ofBoers  would 
subject  him  to  impeachment  and  removal  from 
hia  own  high  truat."  Mr.  Vising  (pl  S8I)  n- 
marlced  th^  *lf  the  Pnrident  removea  a  vnhm* 
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bte  ofllmr,  whteh  M«in«  to  be  the  grt^t  dabger 
tbe  gentleman  from  South  Carolina  apprelienilB, 
it  would  be  an  act  of  tyranny  which  the  good 
•mse  of  the  nation  would  never  forget."  And 
lb.  Baldwin  (p.  GBO)  proDOuncei  »uch  an  act 
"^a  abuse  of  power."  Not  one  gentleman  who 
participated  in  tbe  debate  diuented  from  theac 

We  hold  thia  to  be  the  sound  oonatilutlonal 
doctrine.  It  ii  a  vital  principle  of  our  inititu- 
ttona.  To  aaaert  the  contrary,  ie  to  confound 
power  with  right,  and  inTolvet  the  absurdity 
of  making  everr  exerciae  of  power  a  rightful 
and  lawful  eierciac. 

The  President  has  tbe  power  to  interpose  his 
veto  upon  any  act  of  Congreas;  were  he,  In  the 
ttierciae  of  this  high  function,  to  avow  bis  cou- 
viction  that  the  law  submitted  to  him  was  juat 
and  proper,  demanded  by  the  wanta  of  the  com- 
munity and  tbe  voice  of  the  nation,  and 
that  no  eoostitutional  objection  could  be  urged 
against  It,  but  that  under  the  impreeaion  it 
might  materially  affect  the  interests  of  individ- 
hms,  towards  whom  he  cherisbed  feelings  of 
affection,  he  had  recogTiited  the  paramount 
claims  of  private  friendship,  and  vetoed  the 
bill,  who  could  doubt  that  he  had  violated  his 
high  trust,  grossly  abused  the  power  reposed 
In  him,  and  merited  the  severest  punishment 
tbe  violated  laws  of  his  country  could  inflictl 

Did  a  Judge  assert  the  same  paramount  influ- 
141*]  enoe  as  furnishing  *bim  with  a  motive 
to  award  judgment  against  a  party  whose  legal 
rights  ha  at  tbe  same  time  recognized,  cau  a 
doubt  exist  that  he  would  meet  with  the  appro- 
priate r«eompeiiie! 

Thii  principle  extends  throughout  the  entire 
sphere  of  official  duty;  it  is  applied  by  courts 
m  the  adminietra'  ion  of  private  justice.  In 
U'Queen  v.  Farqubar,  Lord  Eldoa  observes, 
"it  is  truly  said  this  court  will  not  permit  a 

Crty  to  execute  a  power  for  his  own  benefit. 
Lord  Sandwich's  case,  a  father,  having  the 
power  of  appointment,  and  thinking  one  of  his 
ehlldren  was  in  a  consumption,  appointed  in 
favor  of  that  child  i  and  the  court  was  of  opin- 
ion that  the  purpose  was  to  take  the  chance  of 
aettiDK  tba  money  aa  administrator  of  that 
ehiu7 

If  such  an  act  would  invalidate  the  exercise 
of  a  power  Involving  tbe  pecuniary  interest  of 
ft  eitiien,  must  it  not  work  the  same  result, 
when  aa  individual  abuses  a  public  trust  con- 
fided to  his  hands  from  considerations  of  the 
general  good  I  Can  there  result  any  injury  or 
wrong  from  carrying  out,  in  every  ease,  the 
puia  principles  of  private  moralil;  and  fidelity 
n  tbe  discharge  of  a  trust? 

This  doctrine  has  long  been  engrafted  into 
the  Engtiah  law.  Lord  Coke  in  his  first  Insti- 
tute (1  Thorn.  Coke  on  Litt.  239,  240)  says: 
"There  be  at  this  day  more  oonditions  In  law 
annexed  to  offices  than  there  were  when  Littte- 
tm  wrota;  for  example,  tor  offices  in  any  way 
touching  the  administration  of  justice,  or  clcrk- 
■bip  in  any  court  of  record,"  etc  "For  if  any 
of  theae  officers  bargain  or  sell  any  of  their  ol- 
floes,  or  any  deputation  of  the  same,"  etc.,  "be 
pball  not  only  forfeit  his  estate,  but  be  ad- 
judged a  disabled  person  to  have  or  enjoy  the 
■Mue  ofBee,"  ete.  "Therefore,"  he  concludes 
Out  ml)>ct,  "by  the  law  of  Bngland  it  is  fur- 
t^rprovUed.  tbMt  ao  officer  or  minlater  of  tho 


king  shall  be  ordained  or  made  for  any  gift 
or  brokage,  favor  or  affection,  nor  that  any 
which  pursut^tli  by  bim  or  any  other,  privily 
or  opciily  to  be  in  any  manner  of  office,  shall 
be  put  in  the  same  office  or  any  other;  but 
that  all  such  olGcers  shall  be  made  of  the  beat 
and  most  lawful  men  and  sufficient:  a  law 
worthy  to  be  written  In  letters  of  gold,  but 
more  worthy  to  be  put  in  due  execution.  For 
certainly  never  shall  justice  be  duly  admin- 
istered, but  where  the  officers  and  ministers 
of  justice  be  of  such  quality,  and  come  to  tbeir 
offices  in   such  manner  as  by  this   law   la   re- 

The  act,  then,  does  not  depend  exclusively 
for  its  legality  merely  upon  the  fact  that  it  !• 
within  the  power  which  the  party  poSBesaea. 
An  abuse  of  a  le^l  authority  is  illegal,  an 
abuse  of  constitutional  power  a  high  misde- 
meanor. In  the  opinion  of  some  of  the  most 
eminent  men  our  country  has  produced,  the 
very  act  which  is  the  subject  of  our  present 
consideration  constitutes  an  impeachable  of- 
fense. That  conduct  which  it  impeachable, 
cannot  be  legal.  An  illegal  exercise  of  a  power 
is  a  nullity,  and  void. 

Nor  does  tliis  doctrine  rest  merely  upon  theae 
authorities,  venerable  and  respectable  as  they 
are.  Chancellor  Kent  (1  Kent's  Com.  28B, 
289)  recognizes  the  doctrine  that  for  an  abuse 
of  the  executive  trust  the  President  is  impeach- 
able, and  he  considers  it  aa  an  abuse  of  his 
'authority  to  violate  the  Constitution  (*241 
or  law  of  the  land.  Judge  Stoiy  (Com.  on 
Const,  see.  7BB),  speaking  of  the  President, 
says,  "if  he  ventures  upon  a  system  of  favorit- 
ism he  will  not  escape  censure,  and  can  scarce- 
ly avoid  public  detection  and  disgrace."  Sec. 
TtiS,  "It  should  never  be  forgotten  that  in  a 
republican  government  offices  are  established 
and  are  to  be  filled,  not  to  gratify  private  in- 
terests and  private  attachments;  not  as  a 
means  of  corrupt  inHuenceor  individual  profit; 
but  for  purposes  of  the  highest  public  good." 
In  sec.  792,  we  are  told  that  "it  is  the  duty  of 
the  President,"  among  other  things  "to  disre- 
gard the  importunities  of  friends;  the  hints 
or  menaces  of  enemies;  the  bias  of  party,  and 
the  hope  of  popularity."  Sec.  794.  The  courts 
of  the  Union  possess  the  narrow  prerogative 
of  appointing  their  own  clerk  and  reporter 
without  further  patronage.  No  intimation  is 
given  of  the  power  to  remove  at  pleasure.  In 
contrast  with  this  narrow  prerogative,  this  dis- 
tinguished judge  contrasts  tbe  exorbitant  pow- 
er, grown  up  from  a  smalt  "seminal  principle" 
of  the  Postmaater-General ;  of  which  he  says, 
"the  great  anomaly  in  the  system  is  the  enor- 
mous patronage  of  tbe  Postmaater-Qeneral, 
who  is  invested  with  the  sole  and  exclusive 
authority  to  appoint  and  remove  all  deputy- 
postmasters."  Finally  (in  see.  798),  he  adopts 
to  the  fullest  extent  the  opinions  of  Madison 
and  others  as  pronounced  in  17S9,  and  declares 
that  "removals  from  office  with  a  view  to  be- 
stow the  office  upon  a  dependent  or  favorita 
is  an  impeachable  oflTcnse.'' 

Fortified  in  our  position*  by  this  array  of 
authority,  we  have  felt  no  hesitation  in  assert- 
ing that  the  act  of  removal  attempted  to  be  ex- 
ercised in  this  case,  is  a  clear  abuse  of  power, 
if  the  authority  indeed  exists;  is  a  palpable 
violation  of  duty,  and  nibjeots  Vbit  offeuding 


Kx-PAiTc  Himnm. 


It  b  In  Tain  to  contend  that  it  cu  be  valid. 

3.  Is  tbe  remedy  bj  mandannu  tha  appro- 
priate legal  remedjT 

In  White's  cue,  8  Hod.  18,  an  Kppliealion 
W*M  made  for  a  mandamiu  to  restore  tne  part; 
to  the  place  of  clerk  of  the  compaiiy  of  butch- 
ers, ana  the  ease  of  an  attorney  of  ui  inferior 
eourt  was  dted,  in  which  the  mandamua  had 
been  iBBued,  bttt  Holt,  Chief  Juatice,  said  that 
ease  differs.  1.  Office  of  attorney  concerns 
the  public,  for  ft  Is  for  administration  of  jui- 
tiee.  2.  He  has  no  other  remedy.  The  cue 
thna  recogniied  beara  k  strong  and  complete 
analogy  to  that  at  bar.  The  office  of  clerk 
nearly  coueemB  the  administration  of  justice, 
and  tka  party  has  no  other  remedy.  If  any 
vrit  of  qno  warranto  would  lie  in  Louuiana,  it 
Boat  be  brou^t  In  tbe  same  court  before  the 
aame  judge  who  has  committed  the  wrong  in 
the  anginal  case.  An  assize  is  equally  out  of 
tbe  question,  and  Is  not  only  obsolete  in  Eng- 
land, bnt  utterly  impracticable  here.  Han- 
damni  waa  awarded  to  restore  one  to  the  office 
of  ateward  of  a  Court  Leet,  but  from  which  he 
had  been  displaced  for  his  affection  to  the 
king.  T.  Ray.  18.  On  motion  for  a  man- 
damua  to  restore  an  attorney,  tbe  court  was  at 
flrat  equallr  divided,  (T.  Bay.  57);  but  it  was 
aabaequently  allowed.  Ibid.  94.  In  Dighton's 
case,  T.  Ray.  188;  1  Vent.  77,  a  mandamus 
943*]  *wae  prayed  to  restore  a  town  clerk, 
but  refuud,  because  by  the  terras  of  the  char- 
ter, the  town  possesses  the  absolute  power  of 
turning  htm  ont.  This,  howerer,  was  thought 
so  monstrous  a  grievance  that  the  court  advised 
to  have  tbe  patent  repealed.  In  Dew  v.  The 
JudgH  of  the  Sweetspring  District  Court,  S 
Heo.  A  Htm.  1,  mandamus  was  held,  after  full 
argument,  to  b«  the  appropriate  remedy  to  re- 
store a  clerk  who  had  been  superaeded  by  an 
irregular  appointment.  In  S  Devereaux  Uie 
•ams  point  was  solanmly  adjudged. 

IT  the  remedy  be  appropriate,  this  is  the  only 
tribnnal  by  which  It  can  be  awarded-  By  the 
frorisions  of  the  Jndldal  Act,  the  clerk  of  the 
District  Oonrt  becomes  the  clerk  of  the  Qr- 
cnit   Court.     The  record  shows  that  the  as- 


tbe  validity  of  ths  act  of  the  district  judge, 
to  reeeivs  the  clerk  whom  he  had  attempted  to 
upotat.  In  consequence  of  the  disagreement 
«)  the  tw»  indgea,  there  is  no  clerk.  No  busi- 
neaa  ia  or  baa  been  transacted  In  the  Circuit 
Ckmiti  tbe  goTSnunent  and  individual  suitors 
an  onabla  to  proceed  in  their  cause*;  no  case 
ean  be  bronghl  np  to  this  tribtmal,  and  the 
whole  appel&te  Jurisdiction  of  this  court  is 
snspoided  during  this  extraordlmry  state  of 
affatra.  Unless  this  court  Interpose,  such  a 
state  of  things  must  remain;  a  mandamus  Is 
pnyed  to  both  conrta,  and  we  conaidered  each 
•a  a  neeessary  exercise  of  the  appellate  power 
of  this  tribunal,  and  in  accordance  with  the  for- 
mer practice  of  tUl  ooorL  Bz-parte  Bnrr.  i 
Wheat  S29;  Bz-parte  Crane,  6  Peieri,  1 


a.  Because,  If  h«  Is  entitled  to  tt,  a  man- 
damus commanding  the  judges  of  the  district 
and  circuit  courts  of  Louisiana  to  restore  him 
to  it,  is  not  the  proper  mods  of  aaeertaln- 
ing  his  right. 

3.  Because,  If  he  Is  entitled  to  it,  and  If  a 
mandamus  is  a  proper  remedy;  yet  this  court, 
under  the  limitation  of  its  poweis  by  the  Con- 
stitution and  laws,  has  no  authority  to  Issna 
that  writ  in  such  a  case  and  for  inch  a  pur* 

L  The  office  of  clerk  of  a  district  court  of 
the  United  States  is  a  public  office  created  by 
law  for  a  public  benefit;  its  duties  ars  defloed 
by  law,  and  the  mode  In  which  the  Incumbent 
is  to  be  appointed  is  expressly  designated  by 
law.  It  does  not  depend  on  usage  or  custom. 
The  Constitution  requires  (art.  %  sec.  2)  the 
mode  of  anointment  to  Inferior  officers  to  be 


September,  ITBB,  I  StoiVs  Laws,  M,  there  is 
to  be  a  district  court  of  the  United  States  in 
each  district,  tbe  judge  of  which  is  to  be  called 
the  district  judge.  By  the  seventh  section  of 
tbe  same  law  (1  Story's  Laws,  H),  the  district 
courts  are  to  appoint  clerks  for  their  respective 
courts;  the  cleric  far  each  district  court  is  to  ba 
clerk  of  the  *Circuit  Court  in  the  same  [■144 
district;  and  tbe  clerk  is  to  take  oath  and  ^ve 
bond  before  he  enters  on  his  office.  By  the 
eighth  section  of  the  Act  of  26th  March,  1804, 
2  Story's  laws,  936,  a  district  court  was  es- 
tablished In  the  territory  of  Orleans,  to  con- 
sist of  one  judge,  "who  shall  appoint  a  clerk." 
By  the  third  section  of  the  Act  of  8th  April, 
1912,  2  Story's  Laws,  1225,  the  State  of  Loui- 
siana was  formed  into  a  district,  and  a  district 
court  established  there,  the  judge  of  which 
"shall  appoint  a  clerk."  By  the  Act  of  Sd 
March,  1823,  3  Story's  Iaws,  1920,  Lonteiana 
was  divided  into  an  eastern  and  western  dis- 
trict, with  a  district  court  for  each;  thoiufa  tbe 
aame  person  was  to  be  judge  of  both.  By  the 
Act  of  3d  March,  18S7,  4  Stores  Laws,—,  the 
eastern  district  of  Louisiana  u  made  part  of 
the  Ninth  CSrcnit;  and  It  is  provided  that  nhe 
Circuit  Court,  and  the  judges  thereof,  and  the 
District  Court,  and  the  judges  thereof,  ai* 
to  have  like  power*  as  in  other  circuits  and 
districts." 

In  tbe  year  1837,  Judge  lAwrence  waa  dtdj 
appointed  and  commiBsioned  as  district  judge 
for  the  eastern  district  of  Louisiana.  On  the 
18th  May,  1B38,  hs  did,  as  district  Judge,  ap- 

Kint  John  Wlnthrop  clerk  of  the  District 
urt  for  that  district,  by  a  commission  under 
his  hand.  On  the  19th  May,  1B3B,  Hr.  Wln- 
throp took  the  oath  and  gava  ths  bonds  i»- 
S aired  by  law,  and  entered  upon  the  duties  of 
M  office. 

Thus,  according  to  all  the  provisions  of  law, 
Mr.  Wlnthrop  Is  now  clerk  of  the  District 
Court;  and  under  tbe  seventh  section  of  tits 
Act  of  &4th  September,  1T89,  is  also,  Ipso  faeto, 
clerk  of  the  Circuit  Court  In  the  same  distriet. 
On  what  ground,  then,  does  the  petitioner 
claim  this  office !  It  is  this,  that  on  Blst 
February,    1S34,   Judge    Harper,  at    that   time 
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of  tka  DIatilct  Court,  mnd  u  the  sppoiDtmeDt 
made  bj  the  prMcnt  judge  li  ABserted  to  b«  il' 
lagkl,  tne  coDcIuaion  mtut  be  tbkt  tbe  appoint' 
BMni  of  A  olerk  one*  made  cannot  be  revoked 
or  aupeneded  bj  the  court  making  it.  Thia 
!•  the  onlf  KTonnd  on  which  the  potitioner 
«u  nutaln  hu  right  to  this  office. 

Thii  podtloD  li  denied,  because  the  express 
words  m  tha  law  Test  In  tbe  District  Court  the 
power  of  appointing  a  clerk  at  an^  time;  be- 
Muse  thia  appointment  Is  similar  id  character 
to  others  which  are  unquestionably  superseded 
by  new  appointments;  and  because  ever;  min 
Isterial  or  executive  ofBce,  is,  ipso  facto,  term! 
nnted  by  a  new  appointment  le^l;  made  of  . 
oompetwit  officer,  unless  otherwise  provided  bj 

I.  By  the  words  of  the  several  acta  of  Con- 
gress, this  power  of  appointment  ii  vested  in 
the  court  and  the  judge  for  the  time  being. 
There  is  no  restriction  or  limitation  to  it.  It  is 
■either  greater  nor  less  than  other  powers  vested 
la  the  court  or  the  judge.  He  "has  power" 
to  appoint  a  clerk,  as  he  "has  power"  by  the 
words  of  the  law  to  order  books  to  be  pro- 
duced, to  grant  new  trials,  to  punish  contemptSj 
or  to  make  rules  and  regulations.  Cannot  acta 
S4S*]  done  by  'virtue  of  those  powers  be  re- 
voked or  superseded  by  a  new  exercise  of  the 
same  power!  That  will  not  be  denied.  These 
powen  are  discretionary ;  to  be  exercised  by 
the  court  and  the  judge,  according  to  such  dls- 
eretion,  at  any  time;  and  they  may,  therefore, 
be  so  exercised,  even  though  they  should  oper- 
ate to  revoke  or  supersede  previous  acts.  There 
la  nothing  which  limits  or  restricts  the  present 
fudge,  because  a  former  one  has  acted  under 
ihe  same  power. 

E.  Nor  is  there  anything  in  the  nature  or 
eharaoter  of  this  power  of  appointing  a  olerk, 
as  vested  by  law  in  tbe  district  judge,  which 
makes  It  different  from  the  appomting  power 
Tested  in  other  persons ;  and  in  whose  esse,  it 
b  not  denied  that  its  exercise  supersedes  a  pre- 
vious appointment.  The,  acts  of  18M,  1812, 
and  1823,  which  authorize  the  district  judge  to 
appoint  a  elu-k,  also  authoTiie  the  President  to 


■oy  by  ft  former  Presiae 
ut  executive  th 
:  why,  then,  slioul'd  the  act 
mei  Judge  restrict  the  actual  incumbent  T 
Either  both  are  perpetual,  or  both  may  be  su- 
perseded.  In  an  Act  passed  on  tlie  3d  March, 
18SI,  4  Btory^  Laws,—,  tbe  district  judge  of 
Louisiana  I*  "^nthoriied  to  appoint  an  in- 
tarpretei  to  the  District  Court."  It  will  hardly 
be  contended  that  sneh  aa  appointment  ean- 
■ot  be  sopsrseded  by  the  eonrt;  yet  the  power 
given  In  uat  ease  is  no  broader  than  in  regard 
U  a  olerk. 

S.  There  is  nothing  In  the  act  of  Congress 
eonferring  this  power  of  appointmont  which  in 
terms  forbids  its  termination  within  a  limited 
time;  and  it  is  a  settled  principle,  arising  out 
9t  tbs  Constitution  and  laws  of  the  United 
States,  that  unless  there  be  such  a  prohibl- 
titai,  Bfmry  ministerial  w  executive  office  is,  ipso 
ftatu  tmala^tml  by  a  new  appointment  leg^y 
«uda.    32*  CooMtitttthm  preieribed  tbe  lerenl 


modes  by  which  appolntmanta  to  all  ofBoaa  ai* 
to  be  made;  these  are  by  elMtions,  by  tha 
President  and  Senate,  by  the  President,  by  the 
courts  of  justice,  and  by  the  heads  of  depart- 
meots.  It  also  designates  out  of  all  omoera 
whose  appointment  is  thus  provided  for,  bat 
five  classes  whose  terms  stuJl  be  of  a  oertain 
duration,  which  cannot  be  lessened  unleas  by 
the  death,  voluntary  resignation,  or  impeach- 
ment of  the  incumbents.  These  are  represent** 
tives  In  Congress,  who  shall  hold  tlieir  office  for 
a  term  of  two  years;  the  President  and  Vice- 
President  for  four;  the  senators  for  six,  and 
the  judges  "during  good    behavior."      The    Ir- 


lutety  fixes  the  duration,  it  meant  to  lay  down 
no  such  rule  in  regard  to  any  others. 

An  ambassador  to  a  foreign  government,  or 
a  secretary  of  one  of  tbe  executive  depart- 
ments,  holds  his  oQSce  under  tbe  same  general 
power  of  appointment,  when  vested  m  the 
President,  as  a  clerk  of  court  does  when  it  la 
vested  in  the  court.  The  Constitution  has  not 
'made  the  term  of  one  more  or  leas  in-  [*S4C 
dependent  of  the  appointing  power  than  the 
_.t..     t.  1 — ,^  to  the  power  of  appoint- 


Ithasa  ,      „. 

t  the  same  rights  in  one  case  as  in  the  oth- 


same  duties. ,.  _p^ _ 

trust  to  be  exercised  for  the  public  welfare;  it 
ia  the  duty  of  the  appointing  power  to  select  at 
any  time  the  person  best  qualified  to  fill  the 
oQice;  he  baa  no  right  to  avoid  its  exerciae,  if 
he  believes  it  to  be  essential  to  the  general 
good.  The  fltneaa  of  the  officer  may  depend 
— I  other  circumstances  than  his  own  merits,  aa 
strikingly  the  case  with  ambassadors  of  for- 
eign diplomatic  agents  with  whom  it  may  often 
happen  that  at  particular  oonjunctures,  pubUo 
expediency  may  require  the  selection  of  one 
man  in  preference  to  another,  without  contraat- 
ing  their  individual  merits.  The  appointing 
power  is  bound  to  act  upon  these  causes,  so  as 
justiy  to  perform  hia  trust.  If  in  so  doing  he 
Buperaedea  a  previous  appointment,  or  removes 
a  previous  incumbent,  that  is  an  unavoidable 
result,  but  it  would  afford  no  excuse  for  the 
t  of  a  high  trust. 

does  this  view  of  the  constitutional  duty 
of  the  appointing  power  go  to  pardon  or  ex* 
cuse  any  impropriety  ia  its  exercise.  On  tlM 
contrary,  by  Imposing  the  duty  of  selecting 
tbe  proper  person  at  every  time,  it  places  tbe 
performance  of  that  duty  under  more  strict 
supervision.  Wrongfully  or  corruptly,  or  im> 
properly  to  exerciae  it,  becomes,  in  this  light, 
an  official  misdemeanor.  Unquestionably,  a, 
judge  who  should  be  govern^  by  favoritlam  or 
corrupt  motives  in  performing  one  braueh  of 
his  Donstitutlonai  functions,  would  be  eqnally 
amenable  to  the  laws  as  If  he  were  so  in  dis- 
charging another.  His  Tespoosibillty  ia  tlkt 
same  whether  he  exercises  the  power  to  ap- 
point an  officer  or  the  power  to  punish  a  eon- 
tempt;  to  grant  a  new  trial,  or  to  do  any  other 

'    which  under  the  laws  hs  'Hias  power"  t« 
Misdemeanor  In  one  case  would  afford  h 
good  ground  for  Impeachment  as  In  the  other. 

If   these    positions   be   true,   it  then    follow! 

that,  under  a  fair  conatruction  of  the  Constitn- 

tion,  the  appointing  power,  when  not  limited,  is 

to  MTionn  ita  &>i.\.\«a  al  Vtus  Usw  a.'nd  mannir 

Vi*sm\V 
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Mt  diMhargo  of  thou  dutiM  uid  itriotlj  n- 
■prmiiMfi,  >lwi,  to  private  individnaii,  for  to 
naing  it  u  not  to  interfere  with  their  leg»l 
ri^ta. 


Bm»  it  ever  been  doubted  that  the  Pieiidant 
inaj  recall  an  anbaaeador  when  he  ohooaea,  or 
ebaJrige  the  hcada  of  depaitmentet  la  it  de- 
Biiad  that  the  lieada  of  departmenta  ma;  re- 
uova  or  supenede  the  derka  in  their  raspeo- 
tivo  offioeil  Bj  what  reaaoniiig,  tlien,  oould  a 
different  practiM  be  sustained  in  ra^d  to  the 
oouit*  of  law,  when  the  ConsUtution  oonfeia 
in  the  same  aentenoe  the  aame  powen  upon 
them  aa  upon  the  Preaident  and  the  heada  of 
departmeDtaT 

So  generally  liaa  tliia  nrineiple  been  admit- 
ted, and  so  unifonn  liaa  tiie  practice  l>een,  that 
oat  of  the  innumsrabte  casea  in  which  public 
141*]  'officers  have  been  superaeded  or  ra- 
moTcd  bj  a  new  eierciae  of  the  appointing 
power,  very  few  have  become  subjects  of  ]a- 
dicial  examiiiatioii.  Whenever  they  have  been 
ao,  tliia  exercise  of  the  appointing  power  haa 
been  judicially  recognised.  In  the  caae  of  The 
Commonwealth  v.  Sutherland,  i  Serg.  ft  Rawla, 
148,  and  in  that  of  The  Commonwealth  t.  Bus- 
aiar,  4  Serg.  i,  Bawle,  4fil,  the  Supreme  Court 
of  Pennsylvania  decided  that  the  general  power 
of  appointment,  vested  in  the  governor,  an- 
tboTued  him  to  Teniove  an  ineumtmit  wherever 
Um  time  for  the  continuance  of  the  office  waa 
not  Bzed.  In  the  c«se  of  Bowerbank  v.  Morris, 
WftBaea,  11«,  it  la  held  that  such  remoTal  may 
be  made  either  by  expreaa  notillattion,  or  aim- 
plj  by  appointing  another  petaon  to  the  same 
office.  Tm  cue  of  Avery  v.  The  InhabltanU  of 
Tyriagfaam,  S  Maaa.  ISO,  dted  to  auatain  a  dlf- 
ferant  doctrine,  arose  out  of  the  long  eatab- 
Uahed  uia^   in  New  England  wUeh  regards 


maa  agreement,  or  if  not,  only  to  be  diaiolved 
for  aoma  good  eanM,  or  by  oonaant  of  both  par- 
tiaa.  Etui  at  eonunon  law,  a  enatom  far  tka 
appointing  power  to  remove  ad  liUtum,  wkara 
tne  term  waa  not  fixed,  or  the  Incumbent  heU 
at  will,  waa  always  held  to  ba  a  good  cnatonL 
B«s  T.  The  Mayor  of  Coventry,  2  Salkeld,  430  i 
Rax  T.  The  Wardens  of  Thame,  1  Strugs,  115; 
Box  T.  The  Mayor  of  Cambridge,  Z  Shower,  TO. 

If  a  full  expreasion  of  the  Legialatnre  of  the 
Unim  on  this  important  part  of  the  American 
Cenatitution  is  to  be  regarded  by  conrta  of  ina- 
tloa  as  an  authority,  we  have  that  also  deliber- 
•taly  givaQ,  folly  anstalning  the  ri^t  of  the 
^pmntlag  power  to  remove,  where  no  exprMs 
Bvovision  eiiata,  aad  daelaring  that  right  to  be 
meidaata]  to  the  power  of  appointment.  The 
debate  In  the  Uonaa  of  Bapreaentativea  on  the 
bill  '^  Mtabliih  the  departnMDt  of  foreign  af- 
faire," and  vote  on  SSd  June,  ITW,  Journal  of 
Congresa,  VoL  I.  p.  M,  have  always  beta  ra- 
ffsrded  aa  eoneluafve  in  regard  to  Uia  ofdnioaa 
«f  tboaa  wbo  framed  tbe  Oonstitntion. 

The  result  then  is,  that  Mr.  Wiatbtop,  being 
4nlT  appointed,  the  petitioner  to  superseded 
aad  ramoved.  He  haa,  therefore,  ao  legal  right 
to  tbe  ofBoe  to  which  he  aaka  to  be  reatored. 

U.  But  if  ha  haa  a  rlg^t  to  the  olBea,  a  maa- 

ivuod. 


cording  to  the  prindplea  and  usages  of  law. 

1.  A  mandamus  can  only  be  iaiued  to  a  per- 
son or  inferior  tribunal,  which  the  court  issuing 
it  haa  a  right  to  oontrol,  In  tbe  particular  in- 
stanca.  It  is  a  high  prerogative  writ.  It  U 
an  order  from  •  superior  to  an  inferior  tribunal, 
when  the  inferior  negteeta  a  duty  which  the 
superior  ia  bound  to  see  performed.    It  is  never 

nted  Bsainst  a  judge  of  the  oourt  that  iasuee 
.  I  would  be  the  case  here^  were  this  rule  al- 
lowed a^inst  the  judge  of  the  Circuit  Court 
of  Louisiana.  It  is  never  granted  against  a 
judge  of  the  higher  oourta  of  eonunon  Taw.  In 
the  case  of  Audley  t.  Joyce,  Pophs^  ITS,  It 
is  spoken  of  aa  a  flower  of  prerogative,  vested 
In  the  King's  Bench,  to  b«  'used  In  om-  ['948 
trolling  munidpal  oorporatious.  In  Bex  <r. 
Baker,  3  Burr.  12SG,  ISST,  it  li  said  that  tt  is 
to  be  exercised  only  when  absolutely  necessary, 
and  then  in  virtue  of  a  general  aupervising 
power.  In  The  Rioters'  caae,  1  Ternon,  176, 
and  anin  in  Lawlor  v.  Murray,  I  Sch.  k  Le- 
froy,  76,  70,  the  Court  of   Chancery  declared 


Holt,  Show.  ParL  Ca.  117,  the  judgsa  of  the 
King'a  Bench  remonstrated  against  a  manda- 
tory procees  from  the  Houa  of  Loida,  as 
trenchmg  upon  their  rights;  sines  It  waa  com- 
pelling the  action  of  those  who  by  the  law  of 
the  land  had  a  right  to  exercise  thdr  own 
judgment.  In  some  inrtances  it  has  been  is- 
sued by  a  higher  court  of  reoord  to  an  inferior 
one,  directing  It  to  perform  some  etrictly  min- 
isterial act;  but  even  these  inatanoae  are  few  In 
number,  and  its  exercise  in  common  law  eases 
ia  found  to  bo  chieSv  confined  to  municipal 
corporationa,  eonits  of  sessions,  and  such  tri- 
bunals. Brooks  V.  Ewers,  I  Stranga,  IIS;  Es- 
parto Amherat,  T.  Say.  814;  Ex-puto  Unma, 
2  Chltty.  Sm.  r-  a— , 

In  Pannsylvanla,  tbe  Supreme  Court,  which  Is 
one  of  genera]  appellate  jurisdiction,  has  re- 
fused to  say  whether  It  will  in  any  case  Issoa 
a  mandamus  to  a  court  of  common  pleas.  The 
Commonwealth  t.  Tbe  Court  of  Common  Pleaa, 
8  Blnney,  2TSi  The  Commonwealth  v.  The  Court 
of  Common  Pleas,  1  Serg.  A  BawU,  lOS;  Mor- 
ria  T.  Buckley,  8  Serg.  &  Rawie,  811. 

In  New  York,  the  Supreme  Court  baa  Indeed 
aasumed  a  general  sup^rlsory  power  over  oth- 
er courts,  similar  to  that  of  the  King'a  Boidi 
In  England:  but  even  they  have  seldom.  If  over, 
exercised  this  power  of  mandamus,  exoept  In 
easee  of  dear  mlidsterial  duty,  and  chiefly 
against  town  offlcen,  etc  SUms  v.  Bansom.  4 
Johns.  Rep.  27fl. 

Upon  theseprindplea,  this  is  no  case  for  a 
mandamus.  There  la  nelthar  the  hl^  superior- 
ity In  the  one  tribunal,  nor  Inferiority  in  the 
oMcr;  nor  the  evident  right  of  control  In  the 
partlcnlar  caae  which  la  necessary  to  Justify 
it.  ^lere  ia  no  precedent  f or  It  in  tba  judldal 
daeiaions  of  courts  In  Engtuid  or  any  of  tha 
Statsai  and  as  was  said  by  tha  Court  of  King'a 
Bmdt  In  Bex  v.  Newcastle,  S  Barn,  ft  Adolph. 
868,  tt  ou^t  to  be  roftiaed  where  there  ta  ao 
preeadent  for  tbe  exerelae  of  such  a  power. 

2.  A  mandamus  can  only  b«  Issued  to  a  per- 
Mn,  cr  inferior  tribunal,  when  the  act  ordered 
to  be  done  ia  mlalstarial,  not  diamtlonary. 

14T 


BuFuu  Cotmr  or  rei  UiOTHt  Suns. 


In  Foot  T.  Brown,  1  Stnnge,  620,  tha  Court 
Of  King's  Bench  refuted  ft  muidftniu*  to  oom- 
ptil  ft  corporfttlon  to  proceed  to  ftn  election,  be- 
eftOM  it  Wfts  diHcretionarT'  with  the  corporft- 
tlon. In  QilsB'a  cue,  2  Strangs,  881,  the]'  itdd 
thftt  when  jniticM  of  leaakMu  hftd  ft  dlMration- 
ftr;  power,  ft  mandftmiu  would  not  be  granted. 
In  Hex  V.  Grftj''i  Inn,  1  Douglu,  3S9,  *  mftn- 
dftmiM  to  compel  the  benohera  to  ftdmlt  ft  bftr- 
rlst«r  wft«  refosed.  Id  Re*  t.  Exeter,  8  Eaat, 
MB,  ft  mandatnui  to  compel  the  ftrebbitbop  to 
ftdmlt  ftn  advocate  of  the  Archer**  Court  was 
refneed.  In  Rex  v.  Oloiter,  2  Bam.  ft  Adolph. 
163,  where  the  biahop  refiued  to  confirm  ft 
a4V*]  deputy-regiatrftr,  who'thenftppliedforft 
mandainui,  the  Court  of  King*!  Bench  aaid 
'there  wu  no  mode  of  forcing  a  person,  who 
hfti  ft  dlBcretionarf  power,  to  exerclie  It;"  and 
they  added:  "Sappoae  the  bishop  returned  reft- 
■ona  which  we  thought  insufficient,  wliftt  conrse 
could  we  Uke."  And  the  oftses  of  Rex  t.  Flock- 
wood,  2  Chittf,  2G1,  Ei-parte  Morgan,  2  Chittj, 
260,  and  Rex  v.  Wilti,  2  Chitt;,  257,  all  ahow 
that  the  Court  of  King's  Bench  will 


r.  AlbftUT,  12  Johna.  Rep.  414.  (aid  thftt,  "wher- 
ever ft  £*cretionai7  power  waa  veated  in  an 
otBcer,  and  be  had  eierclaed  that  diacretion, 
the;  woald  not  interfere,  becftuae  the*  oonld 
not  control,  and  ought  not  to  coerce,  that  dia- 
cretion." In  Oilbert'a  case,  3  Cowen,  69,  the 
aame  court  refused  a  mandamua  to  require  the 
Court  of  Common  Pleaa  to  atrike  out  certain 
oonditlona  which  it  had  thcuirht  proper  to  an- 
nex to  one  of  its  ordert.  In  Ez-parte  Johnson, 
9  Coweu,  S71,  the  aame  court  refuaed  to  com- 
pel the  Court  of  Ci»amon  Pleaa  to  hear  charge* 
against  a  justice  of  the  peace. 

The  Supreme  Court  of  Pennsylvania,  in  The 
CommoDwealth  v.  The  Court  of  Common  Pleaa, 
S  Binn.  27S,  said  thftt  thtj  could  not  compel 
an  inferior  court  to  decide  acconllng  to  the 
dictatea  of  anr  judgment  but  Ita  own.  In  The 
Common weatU  v.  Cochran,  G  Binn.  103,  they 
■aid  they  could  only  direct  an  Inferior  court  to 
ftct  ftoeording  to  the  beat  of  its  Judgment.  In 
Tlie  Commonwealth  v.  County  Commisaionera, 
S  Binn.  ess,  they  refused  to  direct  the  oom- 
miaeioners  to  allow  an  account.  In  The  Oom- 
monweftlth  v.  Clftrkson,  1  Teatea,  48,  they  re- 
fused to  direct  the  oommisaionera  of  Mnk- 
ruptey  to  give  the  bankrupt  ft  oertlficate,  al- 
though they  thought  him  entitled  to  it.  In 
The  Commonweaittt  t.  The  Court  of  Common 
Pleaa,  1  Serg.  ft  Rawie,  187,  they  refuted  a 
mandamus  to  compel  the  Common  Pleaa  to 
admit  ftn  attorney.  And  In  Auatln's  caae,  6 
Rawle,  203,  where  a  eourt  of  common  pleas 
had  struck  eeTcral  attorneys  from  the  rolla,  it 
waa  neceasary  to  obtain  an  act  of  Aatembly  to 
give  the  Supreme  Court  jurisdiction  over  the 
ease. 

The  Supreme  Court  of  Virginia  do  not  «■• 
tabllsh  ft  different  principle  in  D«W  T.  The 
Sweetspring's  Court,  3  Hen.  ft  Hnn.  1,  dted 
by  the  opposite  counsel;  for  there  the  appohit- 
ment  of  the  clerk  did  not  belong  at  all  to  the 
inferior  court  The  appointment  waa  retted 
entirely  in  the  Superior  Court,  and  all  the  in- 
ferior eourt  had  to  do  waa  to  take  the  Mcoritj 
—a  duty  clearly  ministerial. 


In  Louialanft  there  a 


.  ppefti  to  tha  Sol 

Court.    The  district  count  appoint  their  owi 


from  whidi  there  Is  an  appeal  to  tha  G 

■unt  app(' 
clerks,  and  the  Supreme  Court  'Him  power"  to 


ittue  all  mandates  neceasary  for  tha  axereiaa 
of  its  juriadiction  over  Inferior  tribunals.  1 
Digeat  of  La.  Lawa,  29S.  In  the  caae  of  Winn 
T.  Beott,  t  Ul.  Rep.  B9,  the  Supreme  Oanrt 
iftid  they  could  not  issue  a  mandamua  exoept 
to  aid  tnelr  appellata  juriadiction.  In  Louw. 
CoUege  V.  The  SUU  Treasurer,  2  I*.  Rep.  39S, 
they  refused  to  direct  a  public  ofitcer  to  do  aa 
act  relative  to  which  he  waa  invested  with 
discretionary  'power.  In  The  State  *.  [*SKO 
Dunlap,  B  Martin,  S71t  they  refuaed  to  direcfc 
a  diatrict  judge,  by  mandamut,  to  restore  to 
office  a  clerk  of  the  Diatriet  Court  whom  ha 
had  removed,  though  they  diaapproved  of  the 
removal. 

The  Supreme  Court  of  the  United  SUtea,  in 
The  United  BUtes  v.  Uwrence,  8  DalL  45,  said 
they  would  not  compel  a  district  judge  to  de- 
cide according  to  any  Judgment  but  hia  own. 
In  Marbury  v.  Madison,  1  Craneh,  171,  they 
said  that  where  an  officer  was  to  exerdaa  exec- 
utive discretion,  any  application  to  control  Ua 
conduct  would  be  rejected  without  hesitation. 
In  Vauny  v.  Sllliman,  6  Wheaton,  SOS,  thn 
refused  to  Interfere  with  a  register  of  a  land- 
office  acting  within  tha  limits  of  his  ofke. 

The   principle,   therefore.   It   tattled   beyond 

Juestion,  that  where  the  hiferlor  tribunal  hat  ■ 
iscretion,  and  is  to  exercise  Its  judgment  ia 
the  act  to  be  done,  there  a  mandamus  cannot 
be  issued.  In  the  present  case  the  duty  la 
clearly  discretionary  j  it  is  one  requiring  tba 
exercUe  of  judgment;  It  it  in  no  senta  mlnltie- 
rial;  K  1*  dther  judjdal,  if  regarded  aa  an  aet 
of  the  court,  or  it  ia  executive,  if  eontidered  aa 
the  act  of  ftn  ofBcer,  veated  by  the  Constitu- 
tion and  law  with  the  power  of  appointment. 

S.  A  mandamus  cannot  be  issued  to  reatore 
a  person  to  an  office  which  It  not  a  permanent 
one — never  to  an  office  determinable  at  pleas- 
ure. In  Draper  v.  Blaney,  1  Levins.  201,  Pep- 
pls's  case,  Vent.  342,  and  Dighton's  caae.  Vent 
82,  a  mandamus  waa  refused  to  restore  a  town 
clerk  who  had  been  removed — the  corporation 
being  vetted  with  the  power  to  appoint,  with- 
out any  limitation  fta  to  tha  tenure  of  tha  of- 
flee. 

4.  A  mandamua  cannot  be  itsued  unless  tba 
petitioner  baa  no  other  legal  remedy. 

In  Rex  T.  Str«et,  8  Hod.  08,  the  Conrt  of 
King's  Bench  refused  a  mandamua  to  direct 
the  old  churchwardens  to  ddirer  up  the  parish 
books  to  their  auceetaora,  because  the  latter 
might  try  their  right  to  them  at  law  on  a 
feigned  issue.  In  Rex,  r.  Cheater,  1  Mania  ft 
8el.  IDS,  the  same  court  said  they  would  not 
grant  a  mandamua  where  another  remedy  wa* 
open  to  the  parties.  In  Marbury  v.  Madiaon, 
1  Cranoh,  IM,  this  court  said  th^  a  party  ap- 
plying for  a  mandamns  must  be  witnout  any 
te^  remedy. 

In  this  caae  the  petitioner  can  try  hia  rlf^t, 
either  by  an  Information  In  the  nature  m  a 
quo  wftTTftnto,  or  by  an  action  for  money  had 
and  received,  or  by  attiza. 

In  the  cat«  of  The  People  v.  New  York,  S 

Johns.  Cfttea,  7B,  It  ia  held  that  a  mandanint 

is  not  to  be  granted  to  admit  a  person  to  olBea, 

wbaia  MMtur  It  ia  by  color  «(  right     Tha 

Paten  IS. 


Sx-TABTt   BBRllBIf. 


fnpmr  naedr,  mj  tlie  eoort,  b  bf  mi  Infor- 
»«iiw  1b  the  iwtare  of  >  quo  wwrkiito. 

1b  B*x  t.  Jothun,  8  T<rm  E«p.  ST6,  U  «m 
Md  tlttit  A  iDUtdMiim  WM  Dot  to  be  gnmted 
«<r^  to  reatore  to  office  a  p«rioii  prsTiouilj  ad- 
■ltt«d,  b«c*iiM  be  could  tiy  hii  right  b;  ui  M- 
tkn  for  B10IW7  hkd  uid  received.  And  the  caeea 
•f  Hueoort  T.  Fox,  I  Show«r,  S16,  Smjth  v. 
LithtiB,  S  Brighun,  093,  uid  Anrr  t.  Tjr- 
l»l*}  li«huD,  S  *Hm>.  Kep.  180,  kU  ehoir 
tk»t  an  Action  of  mwiunpNt  for  tlie  feet  or 
iftluT  of  Ml  olHae,  ii  the  proper  mode  of  u- 
MrtBiniBg  the  right  of  the  pvty  elKiming  it. 

Tbe  kctlMi  of  kulie,  though  out  of  um,  U  in 
•n  roapecita  eoniiatent  with  our  generml  pnw- 
tio*  U  introducing  (Mmewhnt  limplifled  in 
fom)  Uw  direct  mode*  of  Mtion  wtAblbhed  bj 
tbe  eomnton  law.    It  aUows  to  both  pnrtie*  « 


pUtjTi  nnd  rMtoK*  him  to  the  office  if  unjiutly 
deiinTed  of  it.  The  Supreme  Court  of  New 
JarMf,  ia  Farley  t.  Craig,  S  Qreen,  218,  reo- 
ogaiM  it  a*  the  proper  mode  "to  recover 
Main  of  an  incorporeal  hereditament,  anddau- 
BfM  for  its  depnvatioD."  It  ii  invariably  ao 
reangniied  by  the  court*  of  common  law  in 
bdiuid.  In  Webb's  caae,  B  Coke,  47,  it  U 
kald  that  a  man  may  have  an  auize  o 
(Am,  nt  4*  llbero  teaemento,  at  common 
la  Vanz  t.  JeSaren,  8  Dyer,  114,  an  aaeite 
Um  to  raeovar  the  oflbe  of  pbiliier  in  the  Court 
«f  OMnmOD  Pleas.  In  Coveney's  coae,  2  Dyer, 
tM,  Um  prerogative  writ  was  refused  to  restore 
tbt  preaident  of  a  college  to  his  office,  because 
he  couM  ter*  asslxe  at  common  law.  In  Rei 
T.  Westminster,  Comb,  244,  a  mandamus 
admit  a  bailiff  was  refused  because  he  could 
hava  aaain.     In  an  anonymous  case,  4  Hod. 

II,  Holt  Bald  that  a  mandamus  ought  not  to 
gft  wbara  a  party  oovld  have  assise;  and  in  Bex 
V.  Baker,  8  Burr.  1268,  the  sama  point  was 
niad.    In  Bridgman  t.  Holt,  Show.  Par.  Cksea, 

III,  w«  hST*  a  direct  eaaa  in  point,  of  an  aa- 
rin  bmi^t  by  a  person  nUiMtng  to  b«  law- 
taUy  tlmA  of  the  eourt. 

tt  la  tbaraforo  aabmittad  that,  whatever  may 
ta  the  la^  ri^t  of  the  petitioner  to  the  ofOee 
ha  daiBB,  this  Is  not  a  ease  In  which  a  man- 
4aans  would  be  granted  aeaonling  to  tka  prla- 
dples  and  oaagea  of  lawj  beeanao  thia  eoiut 
kaa  not  sneh  a  oontrol  over  the  Inferior  oonrt 
u  to  warrant  It;  becanae  tbe  aet  complained  of 
•as  Bot  miniaterial,  but  discretionary ;  becanae 
As  oBm  In  qneation  Is  not  a  permanent  one, 
te  MMhire  for  a  defiiuta  period,  and  because 
the  party  eomplaining  has  other  and  more  ap- 
pTO]niat«  lamadie*  If  be  has  been  nnjuetty  re- 

DL  But  If  tbe  case  were  one  la  which  a 
soart,  Tsatad  with  nnllmited  power,  would  in- 
tsrfere  by  aundamus,  atill  this  court,  deriving 
that  authority  from  the  express  grant  ot  tbe 
GbBsUtntloB  and  tha  laws  foundad  on  it,  ean- 
ael  iaaoe  tt  In  such  a  ease, 

I.  ThIa  eovrt  has  no  power  to  lasna  a  Bian- 
damna  to  restore  a  elerk  of  tbe  Oiroult  or  Die- 


__  ..  .  •  affecting  "ambaaaadora,"  "pnblio  min- 
htsia"  aad  *^ninls,*  and  those  Srharein  a 
Blata  la  party."  This  ease  i*  oeithar  of  these. 
II  is  tnw,  tba  IMt  ttetloa  of  the  AM  ot  Mtfa 
-     mitr,  tn^  I  BtrnT'  l*wg,  n,  did  ^n 


this  court  power  "Ho  Issue  writs  of  man 
damui  in  cases  warranted  by  the  principle*  and 
usages  of  law;"  but  that  enactment  was  sol' 
enaly  decided  in  Uarbury  v.  Madison,  1 
Cranch,  176,  and  in  Ei-parte  Crane,  6  Peteia, 
103,  to  be  contrary  to  the  Conatitutlon,  aa  an 
exercise  of  orifrinal  Jurisdiction. 

*2.  Nor  can  it  be  exwcised  by  virtue  of  [*S&a 
its  appellate  Jurisdictloni  for  the  restoration 
of  a  cterk  to  office  is  in  no  seme  an  appellate 
proceeding.  It  is  held,  in  Marbury  v,  Madison, 
I  Cranch,  17t,  that  an  appeal  is  a  resort  to 
this  court  "to  revise  and  correct  the  proceed- 
ings of  tbe  court  below  io  a  cause  already  In- 
stituted." In  Wishart  *.  Dauchy,  7  Cranch, 
110,  it  is  said  there  are  two  modes  of  doing 
this — a  writ  of  error  in  common  law  cases,  to 
re-examine  tbe  decisioD  in  point  of  law,  and 
in  appeal  In  dvil  taw  caaea  to  review  the  law 
and  fact.  In  Davis  v.  Braden,  10  Peters,  887, 
It  was  held  that  in  order  to  bring  n^  a  division 
of  opinion  between  tbe  judges  ot  a  circuit  court 
before  this  court,  the  point  on  which  they  di- 
vided muat  have  "arisen  on  the  trial  of  the  caae 
below."  The  Judiciary  Act,  1  Story's  Laws, 
00,  establishes  the  same  rule:  it  confines  Uie 
appellate  jurisdiction  of  this  court  to  appeals 
and  writs  of  error;  and  says,  too,  that  these 
must  be  from  final  decrees  and  judgments.  In 
the  present  case,  there  is  no  cause  instituted 
of  which  the  proceedings  are  to  be  revised  and 
corrected;  no  decision  on  a  point  of  law  to  be 
re-examined;  no  law  and  fact  to  be  reviewed; 
no  divlBion  of  opinion  on  the  trial  of  a  causa 
below;  no  appeal  or  writ  of  error  from  a  final 
decree  or  judgment.  How,  then,  can  this  case 
come  within  tbe  appellate  Jurisdiction  of  the 

3.  Nor  Is  it  In  any  respect  necessary  to  the 
exertise  of  the  appellate  power  of  this  court, 
that  the  petitioner  should  be  restored  to  the 
oflice  of  clerk.  There  is  no  writ  of  error  or 
appeal  waiting  below  for  the  want  of  this  of- 
ficer. There  is  no  allegation  that  the  restora- 
tion of  the  petitioner  is  required  for  any  suoh 
eanae.  There  Is  a  clerk  doing  all  the  business. 
The  mandamus  is  not  sought  for  on  tUa 
^und,  but  avowedly  for  the  purpoae  of  trying, 
u  this  mode,  the  title  to  the  office.  This  court 
has,  In  numerous  cases,  decided  where  a  man- 
damus la  or  is  not  necessary  to  the  execution 
of  ita  appellate  powers;  in  no  one  of  them  haa 
it  been  held  to  be  necessary  In  such  a  eaae  as 
this.  Out  of  tbe  seventeen  applications  made 
to  this  court  since  its  eatablisnment.  to  issue 
writs  of  mandamus,  but  four  have  been  granted. 
The  decision  of  tbe  eourt  in  these  tour  caaea  of 
The  United  SUte*  v.  Olmstead,  S  Cranch,  lie, 
Livingston  *.  Oorgenois,  7  Cranch,  S17,£x-parta 
Bradatreet,  7  Patars,  634,  and  Tbe  New  York 
Inaurance  Company  v.  Wilson,  S  Peters,  291, 
after  elaborate  argument,  was  that  tbe  Su- 
preme Court  would  issue  a  mandamoa  to  a 
diatrict  Judge,  directing  him,  1.  To  executa  a 
decree  of  his  court  in  an  admiralty  ease,  wbare 
execution  had  been  delayed  on  aoeonnk  of  tbe 
extraneous  interpoaition  of  a  State  law.  2.  To 
proceed  to  a  Bnal  judgment,  and  not  stay  pro- 
ceedings indeflnitely.  8.  To  ra-Iastate  a  suit 
dismissed  on  motion,  after  issue  joined,  so  that 
the  parties  might  have  a  final  Judgment.  4.  Ta 
alga  a  Judgment  a«L  tVa  noati  ^Vbm  \\.  ^a& 
bwn  pnvlMuAy  taen«ie&  aail  wisvaA.  aaam^.- 


■  Coun  or  tb>  Vmm>  Btatm. 
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bf  to  lb  law. 

tlwu  dedaioDi  !•,  that 
pandinc  in  a  eonit  below,  and  that  the 
act  whicli  Um  tnfertm-  court  i>  r«quired 
IBS*]  to  perform  'nmat  be  miniiteriai  in  ita 
diaraatar.  and  neccasaiT  to  the  final  tanniiia- 
tlon  of  the  oanae  In  that  tribiual. 
Tha  thlrtMn  eaaea  in  wMA  thia  court  raftued 


anilieatloii  for  mandainaa,  are  The  United 
Stata  T.  lAwrenea,  3  Dall.  42;  UarbtUT  <r.  Madi- 
•on,  I  Grand),  1S7;  iraanr  t.  SOllnian,  2 
Wheat.  seQ;  Sx-parte  Burr,  B  Wheat  fi2B;  The 
Bank  «f  Columbia  t.  Swener,  1  Petan,  667; 
B<-parU  Orana,  B  Peten,  IBO;  Ex-paite  Bob- 
erta,  0  FMera,  216 1  Bx-parte  DaveDport,  9  Pet- 
era,  Ml;  Ez-pait«  Braditreet,  6  FaUre,  688; 
Hie  New  York  InanraQca  Companj  t.  Adam*,  9 
Patata,  S7S;  The  Poatmaater'OeDerat  v.  Trigg, 
II  Patera,  I7S;  Bz-part«  Story,  12  Fetmn,  33S; 
Ponltney  t.  LaFayetta,  12  Peten,  472.  The 
prfaictplaa  eatablithad  in  thMe  eaeea  in  regard 
to  thU  wiU  are  thaiai  the  Bnpreme  Conrt  will 
narer  aompel  an  Inferior  court,  in  which  a  ault 
la  i-—'*"a  to  do  any  act  relating  either  to  the 
praeUea  of  the  court,  or  the  merits  of  the  case, 
in  regard  to  which  act  the  inferior  court  la 
veatad  with  a  judicial  discretion ;  even  if  the j 


Court  interfere  with  an  inferior  oourt 
■napenalon  of  ite  attm^ej*.  Nor  will  it  control 
an  exeoattve  officer  In  the  diicbarge  of  an 
ezeentlve  function,  unconneoted  with  a  pend- 
ing ault;  oTon  If  they  are  of  the  opinion  tnat 
It  waa  improperly  exerelaed. 

If  the  rulee  thus  laid  down  bj  the  aolemn  de- 
dalona  of  fifty  Teara,  both  for  allowing  and  re- 
fn^g  write  of  masdamaa  br  thU  eevrt,  be 
Kwlied  to  the  preeent  caae.  It  will  be  arldaBt 
that  the  appUeatlon  of  the  petitioner  cannot  be 
granted.    It  hai  aolemuly  dedded  when  thle 


Bpoeeee  la,  and  when  It  i*  not  neeeeaary  t 
(ha    appallato   juriadiotlon   of   the   court;    ana 
theae  daelaiona  abeolutaly  axalude  a  eaae  like 
that  now  preieated. 

Whatarer,  therefore,  may  be  the  legal  ri^to 
of  the  petitioner,  at  however  proper  a  prooaed- 
ing  by  roandauna  might  be  in  a  court  lea* 
limited  In  Ita  dntlea  and  conatltutional  ftme- 
tloaa,  it  ia  enbmltted  that  there  U  nothing  in 
the  laws  of  the  land,  or  in  the  eaUbllalwd 
praetloe  of  the  Supreme  Court  of  the  United 
Stotea,  which  will  warrant  it  In  compelling  a 
circuit  or  diatriet  judge,  by  mandatory  procaaa, 
to  appoint  a  particular  IndlTldnal  as  dark  of 
hla  court,  or  to  reetore  hhn  to  that  office  after 


•d  tha  caae  to  the  court  on  the  abatraet,  l^al 
powar  of  tha  dlatrlet  Judge  to  remove  from  of- 
fice a  elark  who  wat  the  moumbent,  and  to  ap- 
point another  pareon. 

Tht  ligAt  to  remoTe  la  aa  Ineldant  to  the 
powar  of  appolBtment.  It  ia  aaeentlal  to  the 
aserdaa  of  the  powar  to  appoint,  and  the  pow- 
ar wUeh  ia  gtren  hy  Uie  law  cannot  aziat  with- 


wUeh  ia  glren  b 
t  thli  im^ent. 


If  the  common  law  haa  aay  bearing  on  thto 
qoMtlon,  it  la  very  tamota.  The  OonatltnUoii 
of  the  Unitad  States,  and  the  lawe  made  in  con- 
formity with  the  proviaiona  of  the  Oonstltutloa, 
asd'j  are  eeaentUUy  'different  from  the  oom- 
■WB  law,  M  to  appohitmenU  to  affiota,  and  « 


to  the  Unnre  by  which  they  are  held.  2  Blaek. 
Commentariee,  341,  ST.  The  law  of  the  tenure 
of  office  in  England  ii  regulated,  not  by  any 
priociptea  of  etliics,  or  ezpreaa  proTJaiou,  but 
by  immemoral  ueage.  Office  li  there  an  in- 
corporeal hereditanient,  aa  a  right  of  way. 
There  ia,  nuder  the  common  law,  an  eatato  ta 
an  office. 

Bnt  in  the  United  SUtet  this  ia  not  ao. 
There  b  In  tUa  country  no  eatato  in  aoy  offies. 
No  property  in  an  office.  Offices  are  held  for 
the  oeneBt  of  the  oommnnity  In  which  their 
function*  are  •zerdsed.  A*  to  the  tenure  and 
nature  of  office  in  England,  cited.  Coke  Utfe. 
S78a;  4  Inetituta,  117,  Coke  Utt.  23Sb.  2  In. 
•Utnta,  S88. 

The  positkin  In  England  U,  that  unleaa  tha 
■tatnto  whUti  eraatea  the  office  limita  ite  ten- 
ure, at  the  time  of  the  creation,  it  Is  an  office 
for  Ufa,  as  at  the  common  law.  Bnt  here  no 
■neh  prindplea  prarall.  The  oommon  law  doea 
not  apply  to  oflMea  which  are  all  created  by  the 
Conatitntion,  or  bj  express  stotute. 

It  is  contended  by  the  counsel  for  the  relator, 
that  tha  powar  of  appointment  in  the  United 
States  is  a  naked  power,  as  at  common  law, 
and  that  tha  power  is  at  an  end  when  It  haa 
been  executed.  This  would  determine  the  power 
after  It  had  hasn  used,  and  It  could  not  after- 
wards be  regained.  Is  it  to  be  held,  in  the 
United  States,  that  the  power  to  appoint  to 
<dce  ^vea  the  appointing  power  a  right  to  ap- 
point for  life  onlyr  The  English  doctrine  on 
this  subject  has  nothing  to  do  with  the  laws  of 
the  United  Btotes,  where  euch  powers  are  given 
on^  by  special  eaaetsMnta, 

'nie  caae  eited  from  3  Maasachnsetto  Reporto 
haa  no  application  to  the  case  before  the  court. 
That  caae  decided  no  more  than  that  tha  local 
law*  of  the  Colony  of  Maasachusatts  made  • 
aettled  miniator  of  a  congn^tioa  a  miniitor 
for  Ufa,  and  the  new  constitution  of  the  Stoto 
of  Hassaehusotts  had  not  abrogated  that  law. 

The  question  whether,  when  a  new  office  is 
ireated  by  an  act  of  parliament,  or  a  statute  of 
the  Uulted  Stotea,  it  is  an  office  for  lite  or  not, 
Iws  navar  been  praaented  for  deoision.    In  this 


presented  in  ito  naked  s 

qnestmn  has  recently  been  e 

sidered  in  the  Court  of  Appeals  of  Virginia. 


pUdty. 


iqsestlo 
This  q 


Tike  question  there  waa  on  the  removal  of  a 
district  attorney,  who  Is  appointed  by  the  oonrt. 
The  offioer  was  removed  without  fault,  and  the 


Sieatlon  of  tha  right  of  removal  came  before 
a  Court  of  Apper""     *'  —  «---■->  -■---  ■•-- 
power  waa  compid 


Court  of  Appeals.    It  was  dedded  that  tha 


of  the  United  States  waa 
'into  axlsteaoe  In  all  Its  proportions  and 
orgMisation,  without  any  of  the  relies  of  the 
barbarism  of  ths  darker  ages  attoefaed  to  it.  It 
has  many  beauties,  and  some  defects.  It  Is  ■ 
new  being  storting  into  life,  in  all  ita  regula- 
tions aad  arrangemento  It  is  not  Uke  a  etot- 
uta,  which  is  In  abrogation  of  the  common  law, 
but  it  is  independent  in  itself.  It  is  an  experi- 
mant,  to  be  examined  by  itsdf.  The  Conetitu- 
Uoo  provided  for  tb*  terms  of  all  offices  created 
by  It.  Thb  haa  been  interpreted  so  that  the 
power  to  appoint  hae,  aa  inaldant  and  inherent 
m  it  tha  'power  to  remove,  when  [*m 
thought  proper,  unleaa  a  special  provision  haa 
been  made  to  tha  eontrary. 
The  question  la,  what  are  the  ineideuto  to  tha 
Pewra  i>. 


IBM 


Ex-PAsn  B>ninoi. 


power  of  AppolBtBMntt  U  tbt  power  to  ap- 
point  It  given,  ft  miut  be  a  eontiauing  and 
QMUtantlj  eziiting  power;  and  to  be  exercUed 
mt  the  will  of  the  person  holding  it.  The  term 
"^wer  to  eppoinl"  comprehends  this,  and 
naJcee  it  ■  continuing  power  a^lw^ya  In  vigor. 

This  hma  been  the  course  of  the  eoTemment 
of  the  United  States,  and  it  has  aTwajs  been 
considered  thmt  an  officer  Is  displaced  when  a 
•tweeuor  to  the  office  is  sppoiDtad.  Thii 
places  In  full  existence  and  in  a  aimple  form, 
the  power  to  appoint;  dod  obstante  tliat  the 
office  b  full  at  the  time  of  the  exeidse  of  the 
power. 

It  is  eoDtended  that  the  appointment  of  a 
d«rk  of  the  Diitrlct  Court  Is  not  a  judicial  act, 
but  is  like  the  power  which,  nnder  the  Consti- 
tution, is  given  to  the  President  of  the  United 
States,  and  is  identical  in  its  character  with 
Uutt  power.  The  great  object  and  purpose  of 
the  counsel  for  the  relator  hu  been  to  show 
that  the  executive  of  the  United  States  has  the 
power  to  appoint  bj  the  Constitution,  and  that 
tbe  appointment  In  this  case  Is  not  given  bv  the 
Constitution.  Cited,  as  to  the  nature  of  the 
power  of  appointment  given  hj  the  Constitu- 
tion to  the  President,  e  Marshall's  Ufe  of 
Washin^on,  IH. 

The  discussions  tn  the  legislative  bodies,  soon 
after  the  estsbliahment  of  the  government  of 
the  United  States,  did  not  draw  into  question 
the  power  of  removal,  as  incident  to  the  power 
of  appointment.  The  onl^  question  then  ex- 
amined was  whether,  as  the  Senate  was  •  part 
of  the  appointing  power,  the  senate  should  not 
coDcnr  as  to  removals. 

The  Constitution  of  the  United  States  de- 
clares that  the  executive  power  is  in  the  Presi- 
dent, and  the  limitation  of  appointments  Is  a 
diminution  of  that  power,  and  it  is  to  be  strict- 
It  eonstrued.  The  President  is  charged  with 
tba  exaoution  of  the  laws;  and  the  grant  of 
axacutlve  power  gives  to  the  officer  all  the 
rl^ta  in  relation  to  the  execution  of  the  laws 
that  king  or  potentates  have.  This  Is  derived 
from  the  nature  of  the  duties  enjoined  on  the 
oflica,  and  the  obligation  to  perform  them. 

It  b  now  settled  and  established,  and  the  po- 
sition b  not  to  be  disturbed,  that  the  President 
of  the  United  States  has  the  power  to  remove 
or  displace  incumbent*,  aa  ha  has  the  power  to 
^point  to  office.  This,  it  b  now  fultj  settled, 
b  a  portion  of  the  ezecutlTS  power  under  the 
ConsUtution;  and  the  right  to  use  and  exercise 
It,  in  all  eases  wliere  the  tenure  of  office  b  not 
otherwbe  declared  bj  the  Constitution  and 
law*,  b  fnllf  and  unquestionably  recognised. 
It  b  the  unlvenal  practioe  to  use  the  power  to 
appoint,  according  to  the  views  and  wbhes  of 
tae  person  who  makes  the  appointment.  The 
■otlvea  to  appoint  do  not  enter  Into  the  quea' 
tlon  of  the  vsliditj  of  the  appointment. 

Suppose  a  judge  to  give  a  decision  expressly 
<m  the  face  of  it  erroneous,  as  from  favor  to  one 
of  the  parties,  and  stating  thb  as  the  Induce- 
Sft**]  meot  *to  his  judgment,  and  which,  ac- 
cording to  his  opinion,  was  against  the  law; 
would  the  decision  be  reversed  in  this  court 
because  of  these  reasons  of  the  Judge,  If  the  de- 
etadea  was  right!  If  It  was  according  to  the 
Uw,  this  court  would  affirm  the  judgment.  So 
tba  motives  for  the  removal  of  ths  relator  can- 
■ot  ba  inquired  Into  by  thb  ««iL  Tba  eourt 
■•  lb  eO. 


the  Judge  to  remove,  mthout  gtrfng  into  a  soru- 
tiny  of  his  motives  and  conduct. 

U  there  has  been  corruption  in  an  appoint- 
ment, the  appointment  b  not  thereby  vacated. 
Suppose  ■  judge  convicted  of  fraud  in  the  act 
of  appointment,  thb  does  not  affect  its  validity. 
If  the  President  of  the  United  States  should  be 
impeached,  would  hb  acts  as  President  be 
avoided  by  hb  conviction  T 

Mr.  Justice  Thompson  delivered  the  o^nbn 
of  the  court: 

This  U  an  application  for  a  rule  upon  the 
Honorable  Philip  K.  I^wrcnce,  Judge  of  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  to  show  cause 
why  a  mandamus  should  not  be  Issued  agslnst 
him,  requiring  him  to  show  cause  why  he 
should  not  restore  Duncan  N.  Hennen  to  the  of- 
Qce  of  clerk  of  the  said  District  Court. 

The  petition  sets  forth  that  the  petitioner, 
Duncan  N.  Hennen,  on  the  21st  day  of  Febru- 
ary, in  the  year  lB3i,  was  duly  appobted  clerk 
of  the  said  court  by  the  Honorable  Samuel  U. 
Harper,  judge  of  the  said  court.  That  a  com- 
mission  was  duly  issued,  under  the  hand  and 


duties  of  the  offics,  and  continued  to  discharge 
the  same,  metbodically,  skillfully,  and  upri^t- 
ly,  and  to  the  aatisfactfoo  of  the  District  Court. 
That  by  virtue  of  said  ap^intment,  and  of  the 
proviBions  of  the  statute  in  such  case  made  and 
provided,  he  was  from  the  period  of  the  organ- 
ization of  the  Circuit  Court  of  the  UlUted 
State*  for  the  said  Dbtrlct  of  Louisiana,  In 
like  manner  the  clerk  of  the  said  Circuit  Court, 
and  performed  all  the  duties  of  said  offiea. 
That  he  oontinued  to  perform  the  saJd  duties, 
and  receive  the  emoluments,  and  in  all  respects 
to  hold  and  occupy  said  offices,  until  on  or 
about  the  18th  day  of  May,  in  the  year  1838, 
when  he  received  a  communication  from  the 
Honorable  Philip  K.  lAwrence,  then  and  now 
the  judge  of  the  said  Dutrict  Court  of  the 
United  SUtes  for  the  said  BasUm  Dbtrict  of 
Louisiana,  apprising  him  of  hb  removal  from 


munication  he  states,  unreservedly,  that  the 
bueiness  of  the  office  for  the  last  two  years  had 
been  conducted  promptly,  skillfully,  and  up- 
ri^tly,  and  that,  b  appointing  Mr.  Wlnthrop 
to  aacceed  him,  he  had  oeen  actuated  purely  by 
a  sense  of  duty  and  feelings  of  kindness  to- 
wards one  whom  he  had  long  known,  and  be- 
tween whom  and  himself  the  eloaeat  friendaUp 
had  ever  subsisted.  And  timt,  as  hb  capadty 
to  All  the  office  cannot  be  questioned,  ha  felt 
that  he  was  not  exercUing  'any  unjnst  [*95T 
preference  in  bestowing  on  him  the  appoint- 
ment. The  petition  furt.her  state*  that  Judge 
Lawrence  did,  on  or  about  the  IStb  day  of  Mar, 
in  the  year  IS3S,  execute  and  deliver  to  the  said 
John  WlDthrop  a  commission  or  appointment, 
as  clerk  of  the  said  Dbtrict  Court  for  the 
Eastern  District  of  Louisiana,  and  that  ha  doea 


certain  extent  ezecnt«  the  dutlaa  apper- 

ig  to  the  aald  office,  and  b  racofnlteif  by 

the  said  judge  a*  tba  (mlr  Ic^  olwk  of  tfe* 


aaid  Dbtrict  Ooutt, 


SuFKKjB  CoCTT  or  THK  UinTH)  Btirm, 


The  petltioD  further  *Utei  that  on  or  about 
the  Elal  Atf  of  May,  fn  the  year  1B38,  the  Cir- 
eutt  Court  of  the  United  States  for  the  Eastern 
Dietrict  of  Louisiana,  net  according  to  lawj 
when  the  Honorable  John  M'Kinley,  one  of  the 
aeiociate  justieea  of  the  Supreme  Oourt  of  the 
United  State*,  and  the  laid  Jud^  Lawrenoe, 
appeared  a«  judge*  of  the  aaJd  Circuit  Court, 
«nd  that  the  petitioner  and  John  Winthrop, 
Mverall^  presented  themselves,  each  claiming 
to  be  ngbttully  and  lawfully  the  clerk  of  the 
•aid  (3rcuit  Court;  that  the  Judge*  differed  in 
opinion  upon  the  said  question  of  right,  and  be- 
ing naable  to  concur  in  opinion,  neither  of  said 
putiea  was  admitted  to  act  as  cleric,  or  reeog- 
nlied  by  the  court  as  being  rightful  clerk,  and 
no  buslnea*  was  or  could  be  transacted,  and  the 
court  adjourned. 

The  petitioner  claims  that  he  was  legally  and 
in  due  form  appointed  clerk  of  said  District 
Court,  and  by  nrtue  of  eaid  appointment  be- 
came lawfully  the  clerk  of  eaid  Circuit  Court. 
And  that  he  hae  never  resigned  the  eaid  ofBces, 
or  been  legally  removed  from  the  same,  or 
either  of  them.  But  that  he  U  Ulegally  kept 
out  of  the  eaid  office  of  clerk  of  the  eaid  Du- 
trlet  Court  by  the  illegal  acta  and  conduct  of 
the  e^d  Philip  K.  lAwrence,  judge  as  aforeaaid, 
and  the  eaid  John  Wintbrop,  claiming  to  hold 
the  said  office  under  an  appointment  from  the 
said  Judge  Lawrence,  which  he  is  advised  and 


to  the  said  judge  of  the  District  Court,  com- 
manding him  forthwith  to  restore  the  petition- 
er to  the  ofBoe  of  the  clerk  of  the  eaid  District 
Conrt  of  the  United  States  for  the  Eastern  Die- 
triet  of  Louisiana. 

The  district  judge  ha*  appeared  by  counsel 
to  on>ose  this  motion,  and  the  facts  set  out  fat 
the  petition  have  not  been  denied.  And  the 
question  presented  to  the  court  is,  whether  the 
petitioner  hae  shown  enough  to  entitle  him  to 
a  rule  to  show  cause  why  a  mandamus  should 
not  iisue.  If  he  has  been  legally  removed  from 
the  office  of  clerk,  there  are  no  grounds  upon 
which  the  present  motion  can  be  sustained. 

By  the  Constitution  of  the  United  States 
(art.  8,  sec.  2),  it  U  provided  that  the  Presi- 
dent slwll  nominate,  and  by  and  vrlth  the  advioe 
and  consent  of  the  Senate,  shall  appoint  cer- 
tain officers  therein  designated,  ana  all  other 
officers  of  the  United  States,  whose  appoint- 
ments are  not  herein  otherwise  provided  for, 
and  whlob  shall  be  established  by  law ;  but  the 
Congress  may  by  law  vest  the  appointment  of 


in  the  head*  of  departments.  The  appoint- 
S58*]  Ing  power  'here  deeignated  in  the  latter 
part  of  toe  ceotlon  waa  no  doubt  intended  to 
M  exerdaed  by  the  department  of  the  govem- 
:t  to  whioh  the  officer  to  be  appointed  most 


ol  lawj  and  that  a  cterk  is  one  of  the  inferior 
offloera  contemplated  by  this  prorialon  la  the 
Constitution  cannot  be  questioned.  Congress, 
tn  the  exerdse  of  the  power  here  given  by  the 
Aot  of  the  24tb  of  September,  17S9,  eaUblishing 
a>»  >didal  oonrta  of  the  United  'States,  I 
Stwj^a  Ltttn  V.  B.  B9,  seo.  7,  declare  that  the 
AfpniM  Cbnrt  mai   the   dlitr^  eourto  ahnU 


have  power  to  appoint  clerks  of  thdr  respective 
oourts;   and  that  the  clerk   for  each  district 
court  shall  be  olerk  also  of  the  Qrouit  Conrt 
such  district. 

When  this  law  was  passed,  Louisiana  formed 
>  part  of  the  United  States,  and  of  courae  had 
no  District  Court  to  which  the  Act  of  1TB9 
would  apply.  But  by  the  Act  of  the  2(tth  of 
March,  ISM,  2  Story's  Laws,  B33,  prorlding 
for  the  temporary  government  of  Louisiana,  a 
district  court   is  eeiablier    "  


iliehed;  and  the  law 


records  of  the  court,  and  receive  the  fees  pro- 


Story,  1226,  passed  for  the  admission  of  Louis- 
iana into  the  Union.  And  by  the  Act  of  the  Sd 
March,  1S3T,  4  Story,  2638,  extending  the  Cir- 
cuit court  eystem,  and  embracing  Louisiana  in 
the  Ninth  Qrcuit,  it  is  declared  that  the  aaid 
Circuit  Court  shall  be  governed  by  the  same 
laws  and  regulations  as  apply  to  the  other  cir- 
cuit courts  of  the  United  States;  and  the  elerka 
of  the  eaid  courts  respectively,  shall  perform 
the  same  duties,  and  be  entitled  to  receive  the 
same  fee*  and  emoluments,  which  are  by  law 
established  for  the  clerks  of  the  other  elrouit 
courts  of  the  United  Statee.  The  clerk  of  the 
District  Court,  therefore,  in  Louisiana,  becuna 
the  clerk  of  the  Circuit  Court;  standing  upon 
the  same  footing  in  all  respects  as  the  clerks  of 
the  other  district  courts.  His  rights  or  his  du- 
ties were  in  no  respect  changed  by  the  estab- 
lishment of  a  circuit  court  iri  that  State,  ex- 
cept that  the  duties  of  a  clerk  of  that  court 
were  superadded  to  those  of  a  clerk  of  the  Dis- 
trict Court.  And  this  was  by  express  proviaion 
of  law,  and  required  no  act  on  the  part  of  the 
Circuit  Court  to  constitute  him  clerk  of  that 

Such,  then,  bein^  the  situation  in  which  the 
petitioner  stood  prior  to  the  21st  of  Bifay,  1838, 
the  question  arises  whether  the  district  judge 
had  the  power  to  remove  him,  and  appoint  an- 
other clerk  la  his  place. 

The  Constitution  is  silent  with  respect  to  the 
power  of  removal  from  office,  where  the  tenure 
IB  not  fixed.  It  provides  that  the  judges,  both 
of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  tiehavior.  But  no  ten- 
ure is  fixed  for  the  office  of  clerks.  Congresa 
ha*  by  law  limited  the  tenure  of  certain  officera 
to  the  term  of  four  years  [3  Story,lTSO],  boi 
expreeely  providing  that  the  officers  shall,  with- 
in that  term,  be  removable  at  pleasure;  which, 
of  course,  Is  without  requiring  any  cauae  for 
such  removal.  The  clerks  of  courts  are  not  in- 
cluded within  this  !aw,  and  there  is  *no  [*Sftt 
express  limitation  in  the  Constitution  or  law) 
of  Congress  upon  the  tenure  of  the  office. 

All  offices,  the  tenure  of  which  is  not  flisd 
by  the  Constitution  or  limited  by  law,  inuit 
be  held  either  during  good  behavior,  or  (wUeta 
is  the  same  thing  In  contemplation  of  lav) 
during  the  life  of  the  incumbent;  or  must  be 
held  at  the  will  and  diecretion  of  some  depart- 
ment of  the  government,  and  subject  to  re- 
moval at  pleaaure. 

It  cannot,  for  a  moment,  be  admitted  that  H 
was  the  intention  of  the  ConsUtution  that 
those  offloes  which  are  denominated  inferior  of- 
ftees  a^iflii  \m  teU.  A»x^m«.  k^  U  nmav- 
— VV^ 


Bx-FARi  Hnnmi. 


•bte  at  pteutiN,  b7  liliani  I*  aneh  nrnoval  to 
b»  m«deT    Id  the  ftbunce  ot  All  conititutioiut 

rTiaiaa  or  Btatutor;  regulation,  it  would  seera 
b«  a  aound  and  neceraary  rule  to  eontider 
the  power  of  reniDTal  as  incident  to  the  power 
«f  appcnntment.  This  power  of  remoTal  from 
oAee  waa  a  subject  mucti  diBputed,  and  npua 
wUeh  a  great  dWeraitj  of  opmion  waa  enter- 
Uiimd  in  the  early  fafatorj'  of  thii  gDvemment. 
Thia  related,  however,  to  the  power  of  the 
Preaident  to  remore  officer!  appointed  with  the 
eoiWurrenM  of  the  Senate:  and  the  great  quea- 
Umi  waa  whether  the  removal  vra*  to  be  b;  the 
Preaident  alone,  or,  with  the  concurrence  of  the 
Senate,  both  constituting  the  appointing  power. 
No  one  denied  the  power  of  the  President  and 
8«uit«,  jolatlj,  to  remove,  where  the  tenure  of 
the  office  waa  not  fixed  by  the  Constitution, 
which  was  a  full  recognition  of  the  principle 
that  the  power  of  removal  was  incident  to  the 
power  of  appointment.  But  it  was  very  early 
adopted  as  the  practical  construction  of  the 
Coastitution  that  this  power  was  vested  In  the 
Preaident  alone.  And  such  would  appear  to 
have  been  the  li^slative  construction  of  the 
Conatitution.  For  in  the  organization  of  the 
three  great  departments  of  State,  War,  and 
Treasury,  in  the  year  1789,  provision  is  made 
for  the  appointment  of  a  subordinate  officer 
bjr  the  head  of  the  department,  who  should 
have  the  charge  and  custody  of  the  records, 
boobs,  and  papers  appertaining  to  the  office, 
when  the  head  of  the  department  should  be  re- 
moved from  the  office  of  the  President  of  the 
United  SUtea.  1  Story,  6,  31,  47.  When  the 
Navy  Department  waa  established  in  the  year 
ITVS,  I  Story,  4S8,  provision  is  made  for  the 
Aarge  and  custody  of  the  books,  records,  and 
documents  of  the  department,  in  ease  of  va- 
cancy In  the  office  of  secretary,  by  removal  or 
otherwise.  It  is  not  here  said,  by  removal  by 
the  President,  as  is  done  with  respect  to  the 
heads  of  the  other  departments;  and  ;et  there 
ean  be  no  doubt  that  he  holds  his  office  by  the 
same  tenure  as  the  other  secretaries,  and  is  re- 
uovable  by  the  President.  The  change  of 
idirasealoey  arose,  probably,  from  its  having 
beeome  the  settled  and  well  understood  con- 
Straetion  of  the  Constitution  that  the  power  of 
removal  waa  vested  in  the  President  alone,  in 
aoeh  casee,  althou^  the  appointment  of  the 
ofBoer  was  by  the  Preaident  and  Senate. 

In  all  these  departments  power  is  given  to 
th«  secretary  to  appoint  all  necessary  clerks  (1 
Story,  48);  and  although  no  power  to  remove  is 
ezpreasly  given,  yet  there  can  be  no  doubt  that 
tbeae  clerks  hold  their  office  at  the  will  and 
diaeretion  of  the  head  of  the  department.  It 
!••*]  'would  be  a  most  extraordinary  con- 
■troetion  of  the  law  that  all  these  offices  were 
t«  be  held  during  life,  which  must  inevitably 
follow,  unlesa  the  incumbent  was  removable  at 
the  discretion  of  the  head  of  the  department: 
the  President  baa  certainly  no  power  to  remove. 
These  elerka  fall  under  that  class  of  inferior 
officera,  the  appointment  of  which  the  Consti- 
tation  authorises  Congreas  to  vest  In  the  head 
of  the  department.  The  same  rule,  as  to  the 
power  of  removal,  must  be  applied  to  offices 
where  the  appointment  is  vested  in  the  Presi- 
dent alone.  The  nature  of  the  power,  and  the 
cmtrol  over  the  oftlcer  appointed,  does  nut  at- 
all  depend  on  the  aoutce  from  which  it  enia- 


_   ..    .u  power  depen 

upon  the  authority  of  law,  ana  not  upon  t 
agent  who  is  to  administer  it.  And  the  Consti- 
tution has  authorieed  Congress,  in  certain  easea, 
to  ve^t  this  power  In  the  President  alone.  In  the 
courts  of  law,  or  In  the  heads  of  departmental 
and  all  inferior  officers  appointed  under  each, 
by  authority  of  law,  must  hold  their  office  at 
the  diecretion  of  the  appointing  power.  Such 
Is  the  settled  usage  and  practical  construction 
of  the  Constitution  and  laws  under  which  these 
offices  are  held.  The  tenure  of  ancient  common 
law  offices,  and  the  rules  and  principles  by 
which  they  are  governed,  have  no  application  to 
this  case.  The  tenure  in  thoee  cases  depends,  in 
a  great  measure,  upon  ancient  usage.  But  with 
us  there  is  no  ancient  usage  which  can  apply  to 
and  govern  the  tenure  ot  offices  created  oy  our 
Constitution  and  laws.  They  are  of  recent  ori- 
gin, and  must  depend  entirely  upon  a  Just  con- 
struction of  our  Constitution  and  laws.  And 
the  like  doctrine  is  held  in  the  English  court*, 
where  the  office  is  not  an  ancient  common  law 
office,  but  of  modem  origin,  undar  aoma  act  of 
Parliament.  In  such  a  case,  the  tenure  of  the 
office  is  determined  by  tlie  meaning  and  Inten- 
tion of  the  statute.  The  case  of  Smyth  v.  Lath- 
am, S  Bins.  072,  was  governed  by  this  rule. 
The  office  In  question  waa  that  of  paymaster, 
appointed  under  an  act  of  Parliament,  and  the 
court  said:  This  is  not  an  ancient  common  law 
office,  the  tenure  of  which  is  to  be  governed  by 
andent  osage,  and  the  question  la  no  more  than 
an  inquiry  Into  the  meaning  and  intention  of 
the  statute  itself;  and  that  by  the  legal  eon- 
Htruetlon  of  the  act  of  Parliament,  the  tenure 
of  the  office  waa  during  pleasure,  and  that  the 
new  appointment  waa  ot^Haeh  a  revocation  of 
the  first. 

And  the  same  rule  has  governed  the  deci- 
sions of  the  State  courts  In  this  country,  when- 
ever the  power  of  appointment  and  tenure  of 
office  baa  been  drawn  into  diseuseion.  The  ques- 
tions have  been  governed  by  the  construction 
given  to  the  constitution  and  laws  of  the  State 
where  they  arose. 

The  ease  of  Avery  v.  Ihe  Inhabitant*  of  Ty- 
ringham,  3  Hass.  177,  falls  within  this  elaa*  of 
easea.  The  Chief  Justice  there  saya  it  is  a  gen- 
eral mie  that  an  office  la  held  at  the  will  of 
either  party,  unleaa  a  different  tenure  is  ex- 
pressed in  the  appoiutment,  or  la  Implied  by 
the  nature  of  the  office,  or  results  from  anclant 
usage.    The  office  held  by  the  petitioner  clear^ 

*-ii ;»!.; ;.i —  ^f  these  eiceptions,  and  <w 
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sign  the  clerkship  if  he  cboae  so  to  do.  And 
the  court  had  a  rl{^t  to  put  an  end  to  it,  at 
ita  election. 

The  same  principle  governed  the  Suprau* 
Court  of  Pennsylvania  in  the  case  of  Leghmaa 
V.    Sutherland,    3    Serg.    A    Rawle,    14C.     The 

Suestion  there  turned  upon  the  construction  of 
lie  constitution  and  law  of  Pennsylvania.  Bj 
the  constitution  of  17M,  it  la  provided  that  the 
governor  shall  appoint  all  officers  whose  ofBo* 
Is  established  by  the  constitution,  or  shall  be 
established  by  law,  and  whose  appolntmenta 
are  not  otherwise  provided  for.  And  the  oonrt 
said,  "The  constitution  is  silent  aa  to  the  re- 
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mppoMd  thkt  tli«  power  of  ramoTAl  rested  wit> 
the  goTenior,  ezmpt  la  thoie  cbbm  wbere  th( 
tenUK  wu  during  good  behsTior:"  cleftrlj 
Mcognising  the  principle  that  the  power  of  re 
tDOTftl  w>9  incident  to  the  power  of  appoint 
nmt,  in  the  kbsence  of  all  eonatitutional  or  leg 
illative  pro*iiion  on  tbe  •ubject.  The  case  ol 
Hoke  T.  HenderaoD,  4  De*ereuz,  t,  decided  ii 
the  Supreme  Court  of  North  Carolina,  i*  not 
at  all  in  conflict  with  the  doctrine  contained  ii 
the  casei  referred  to.  That  caae,  liLe  the  oth 
era,  turned  upon  the  conititutlon  and  Uwi  al 
North  Carolina;  and  bv  the  expreu  ternu  ol 
the  law,  the  tenure  of  the  office  was  during 
good  behavior;  and  was,  of  oourse,  governed  bi 
very  different  considerations  from  those  whicl 
ap^j  to  tbe  case  now  before  the  court. 

Tlia  law  giving  the  district  courts  the  powei 
of  appointing  their  own  clerlu  does  not  prw 
•cribe  anv  form  in  which  this  shall  Iw  done 
The  petitioner  alleges  that  he  has  heard  and  be 
llevea  that  Judge  Lawrence  did,  on  the  IStb 
dav  of  May,  1S38,  execute  and  deliver  to  Johi 
Winthrop  a  commisiion  or  appointment  as  clerli 
of  the  District  Court  for  the  Eastern  District  ol 
Louisiana,  and  that  he  entered  upon  the  dutiei 
of  the  office,  and  was  recognized  by  the  judgt 
••  tbe  onlf  legal  cleric  of  the  District  Court 
And  in  addition  to  this,  notice  was  given  bj 
the  judge  to  the  petitioner  of  hia  removal  from 
the  office  of  clerk,  and  the  appointment  of  Win- 
throp in  his  place;  all  which  was  amply  suffi- 
cient, if  tbe  office  waa  held  at  tbe  discretion  ol 
the  court.  The  power  vested  in  the  court  wae 
a  continuing  power;  and  the  mere  appointment 
of  a  successor  would,  per  se,  be  a  removal  of 
the  prior  incumbent,  lo  far  at  least  as  hia 
rights  were  concerned.  How  far  the  rights  of 
third  persons  may  be  affected  is  unnecessary 
now  to  consider.  There  could  not  be  two  clerks 
at  the  same  time.  Tbe  officers  would  be  in- 
consistent with  each  other,  and  could  not  stand 
together.  If  the  power  to  appoint  a  clerk  was 
vested  exclusively  in  the  District  Court,  and 
the  office  was  held  at  the  discretion  of  tbe 
oourt,  as  we  think  it  was,  then  this  court  can 
have  no  oontrol  over  the  appointment  or  re- 
moval, or  entertain  any  inquiry  into  tbe 
grounds  of  removal.  If  tbe  Judge  is  chargeable 
with  any  abuse  of  his  power,  this  is  not  the 
tribunal  to  which  he  is  amenable;  and  as  we 
have  no  right  to  Judge  upon  this  matter,  or 
S0S*]  'power  to  afford  redress  if  any  is  re- 
quired, we  abstain  from  expressing  any  opinion 


On  consideration  of  this  motion,  and  of  the 
arguments  of  counsel  thereupon  huH,  as  well  in 
iupport  of  as  against  the  motion,  it  is  now  here 
eonatdered,  ordered  and  adjudged  by  this  court, 
tliat  the  said  motion  be,  and  the  same  is  here- 
by overruled)  and  that  the  said  mandamus,  or 
rule  prayed  for  be,  and  the  iame  is  hereby  de- 
Bl«d. 
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diss  from  Eofland,  entered  the  him  at  His  enstom- 
boass  In  New  York,  on  tbe  SOth  at  Msrch,  1B3T,  as 
esse  I  cohuIdIds  cotton  glovei.  He  gave  s  bond 
for  tbe  duties,  pajable  on  the  2Tth  at  June.  1838. 
la  1B38  It  was  discovered  tbat  ooe  ol  the  cues.  No. 
45.  contained  ilk  hoK,  and  not  cotton  slaves.    The 

Sis  In  tiff  paid  the  bond  to  the  collector,  under  pro- 
est.  and  claimed  from  the  comptroller  of  the 
treasurr  to  be  released  froin  the  pajmeut  ef  the 
duties  on  case  No.  4E,  alleging  that  ss  silk  boa*, 
ther  were  not  liable  to  dutj  under  the  Act  of  Con- 
gress or  14lh  JuIt.  1832.  The  plaintiff  Instltated  a 
suit  against  the  collector  to  recover  back  the  dntlea 
so  psfd  b7  blm.  Held,  that  the  suit  could  not  be 
sostalned,  sfter  ao  long  a  time  (ram  the  entry  of 
the  merchsndlse.  Held,  that  silk  hose,  snd  sll 
manufsctnrcs  of  ■Ilk,  of  irhlch  allk  la  the  compon- 


(ree  o(  duty. 

Even  courts  of  eqnlty  will  not  interfere  to  assist 
a  partr  to  obtain  redress  for  an  Injatv  irhlch  he 
might,  bv  ordlnarr  dlUgeDee,  btvt  avoided.  Ana. 
a  ilartlorl,  a  court  of  law  ougbt  not.  when  the  other 
part;  has  bj  bla  nrj  acta  sud  omlsalons  lost  Us 
own  proper  rights  and  idTantaKea. 

A  collector  Is  generallj  liable  In  an  action  to  re- 
cover back  an  excess  of  duilea  paid  to  blm  ss  col- 
lector, when  the  duties  have  been  IlleKallj  da- 
manded,  snd  a  protest  of  the  lllegalltj  has  been 
made  St  tbe  time  of  parmenl,  or  notice  given  that 
the  partj  means  to  contest  the  claim.  Nor  la  there 
snj  donbt  thst  a  like  action  geoeraltv  lie*,  wbers 
tbe  excess  of  duties  hss  been  paid  under  s  mistake 
of  fsct.  and  notice  thereof  has  been  given  to  tbe 
collector  before  he  has  paid  over  tbe  moner  to  the 


the  Southern  District  of  New  York. 

This  suit  was  originally  instituted  in  the 
Superior  Court  of  New  York,  and  waa  after- 
wards brought  liefore  the  Circuit  Court  of  tiM 
Southern  District  of  New  York  by  a  certiorari. 
An  action  of  assumpsit  waa  instituted  against 
tbe  collector  of  the  port  of  New  York  to  re- 
cover the  sum  of  one  hundred  and  twenty- 
seven  dollars,  paid  to  him  by  tbe  plaintiff  for 
the  importation  of  silk  hose.  The  duty  waa 
levied  at  the  rate  of  twenty-five  per  centum  ad 
valorem,  "as  hosiery,"  under  the  second  article 
of  tbe  second  section  of  tbe  Act  of  Congreu  of 
14th  July,  IS32.  entitled  "An  Act  to  alter  and 
amend  the  several  acts  imposing  duties  oa  im- 

Upon  the  trial  it  wss  proved  that  on  the 
29th  of  MarcQ,  1837,  the  plaintiff  made  an  en- 
try at  the  custom-bouse  in  New  York  of  eight 
cases  of  cotton  gloves,  and  that  the  duty  was 
levied  on  each  of  the  eight  packages  of  twenty- 
five  per  centum  ad  valorem;  for  which  duty, 
with  the  duties  on  other  goods,  the  plaintiff 
gave  a  bond  for  two  hundred  and  ninety-four 
dollars,  payable  on  the  2Ttb  June,  1S38. 

The  plaintiff,  on  making  the  entry,  made  the 
usual  affidavit  to  the  truth  of  the  invoice  and 
bill  of  lading  produced  by  him,  and  that  the 
Invoice  produced  by  him  wae  the  true  invoie* 
af  the  cost  of  the  goods,  and  that  If  any  error 
was  discerned  in  the  invoice  or  cost  of  the 
goods,  he  would  immediately  make  the  laiiM 
known  to  the  collector. 

It  waa  proved  in  the  year  1838  ft  wsa 
liscovered  that  case  *No.  45,  one  of  the  [■a«4 
{>ackagea  in  the  invoice,  did  not  contain  cotton 
i{loves,  hut  ai.-tually  contained  silk  hose,  and 
that  one  hundred  and  twenty-seven  dollars  and 
iiinety-two  cents,  were  bonded  by  tbe  plaintiff, 
jnder  the  belief  that  the  case  contained  cotton 
{loves.  On  the  28tb  June,  1B38,  the  plaintiff 
Mntd  Ik  ftoieat  «n  Vbt  eaUnator  a^inst  the 


n  to  Msnn  the  dutlM. 


from  tho  bond  of  the  amount  of  the  catimated 
dntiw  on  box  No.  4S,  aappoaing  Um  box  to  oon- 
tain  wtton  glovM. 

The  plaiDtiff  had  pmrionaly  laqncated  the 
eomptroller  of  the  treaaurj  to  releaae  him  from 
Uw  pAjrnieiit  of  the  duties,  and  the  comptroller 
is  repl7  tefnaed  to  correct  "error*  in  fact." 

Oa  the  trial  of  the  cauae,  the  eoUeetor  intra- 
4Boed  and  read  to  the  jury,  to  thow  the  hablt- 
imUj  looee  manner  in  which  the  pUintiff  tnua- 
aeted  hU  biuineu,  an  afBdavit  made  bj  the 
plaintiff  on  the  25th  of  AprU,  1838. 

The  affidavit  lUted  "that  on  the  27th  day  of 
llarch,  1837,  he  imported  in  the  ahlp  Rommm, 
from  liverpool,  eight  ease*  and  eaaka  of  hoaiery 
and  glovea,  marked  B  38  to  U,  owned  b^  Bark- 
er and  Adane,  manufacturer*  of  Nottingham, 
fiiglaud,  and  eon^gned  \>f  them  to  him,  the 
•Aid  William  B.  Baud,  for  sale;  that  his  clerk 
lot  being  able  to  aacertain  from  the  wording 
of  the  invoice,  which  package*  eoutatned  glove*, 
■■d  which  hoderj,  and  knowing  that  eotton 
glova  and  cotton  hosiery  paid  toe  same  duty, 
he  mit««d  them  all  upon  arrival  at  the  custom- 
hoaae  in  the  port  of  New  York  ■*  cotton  glove* ; 
that  a  duty  of  twcnty-flve  per  centum  w*a 
charged  upon  them  by  the  colleotor  of  the  said 
port,  and  that  he,  the  aaid  Bend,  gave  bonda 
to  the  aaid  collector  to  pay  the  aud  duf'  ~ 

thai  OB  axamiaatlon  of  the  gooda  eontainc . 

oaa  of  the  aforeaaid  eaaea,  marked  B  45,  he 
found  them  to  be  apiu  aUk  horiary,  and  sot 
eotton  glovea,  aa  entered  by  him  at  the  euitom- 
houae;  and  furthermore,  that  th*  gooda  are 
caUod,  upon  the  original  Invoke  paaaed  at  the 
esatom-hoiu«^  '•pan  knota]'  m  tenn  which  ie 
w«Q  Imown  in  the  trade  to  be  applied  to 
koniny  of  allk  only;  and  that  he  varily  balievea 
tha  error  of  entering  the  aaid  caae,  ud  paying 
daty,  aroee  from  ue  ignorance  of  hie  dark 
irto  made  the  entry;  that  he,  the  aaid  Bend, 
did  not  upon  thi*,  nra  doe*  he  upon  any  ocea- 
aiana  azamine  whether  the  eu*tom-hoiue  en- 
trie*  made  by  the  *aid  clerk  are  eorreet.  And 
tka  aaid  William  B.  Bend,  further  maketh  oath 
tbnt  be  haa  never  aold  any  part  of  the  lald 
mm,  B  45,  and  that,  to  the  best  of  hb  knowl- 
edge and  belief,  nothing  baa  been  ever  taken 
frw  m  added  to  it,  bat  that  It  la  in  every  re- 
apoet  In  the  aame  eonditlon  aa  It  WM  whan  he 


It  waa  alao  proved  that  the  paekaga  No.  U 
wna  never  tn  the  enatody  of  the  collector,  nor 
•abjectcd  to  the  examination  of  the  pnblie  ap- 
ptnuera,  and  that  the  fliat  intimation  the  etd- 
laetor  had  that  it  eontalned  ailk,  waa  in  Mareh 
er  April,  183& 

It  waa  alao  proved  that  the  merchandise  eon- 
■M*]  tained  in  the  package  'No.  46  waa  aDfc 
boM,  Bade  of  the  tow  of  auk,  a  eoarae  quality 
^  aiUc  but  atiU  Bilk,  souetimea  called  apongwl 


_  _i  waU 

bown,  in  oommeroa,  under  the  denomination 
of  boaieiT. 

Upon  the  foregoing  evidence,  glvan  during 
tbo  progrea*  of  the  trial,  the  fol^wing  points 
ware  preaeuted  on  the  part  of  the  defendant, 
r  the  opinion  of  the  judge*,  on  eaeh  of  which 
'  "■ a  divided  in  opinloai 


!• 


«r' 


1.  Whether,  ■■»T'in*ng  that  an  exeeai  of 
duties  waa  iMud  by  mistake,  under  the  fact* 
above  atated  to  the  colleotor,  on  the  before 
mentioned  paekage  No.  4ff,  the  plaintiff,  under 
the  said  facta,  la  entitled  to  recover  bade  such 
exee**  in  a  per«mal  action  against  the  ool- 

Z.  Whether  the  said  silk  hose  was  subject  to 
the  payment  of  the  duty  imposed  en  loelery' 
by  the  eecond  clause  of  the  second  seetlcm  of 
the  Aet  of  July  I4tfa,  1S32,  entitled  "An  Act 
to  ^ter  and  amend  the  several  acts  imposing 
duties  on  importa;"  or  whether,  aa  manu- 
factures of  allk,  not  being  aewin^  silk,  the 
goods,  wares,  and  merchandise  contamed  in  said 
package  No.  46,  were  exempted  from  the  pay- 
ment of  duty  by  the  fourth  section  of  the  Act 
of  March  Zd,  1S33,  entitled  "An  Act  to  modify 
the  act  of  the  fourteenth  of  July,  one  thousand 
eight  hundred  and  thirty-two,  and  all  other  aeta 
impodng  duties  on  imports;"  which  declares 
that  all  manufactures  of  ailk,  or  of  which  silk 
is  the  component  material  of  ehief  value,  com- 
ing from  tnii  side  of  ths  Cape  of  Good  Hope, 
except  lewisg  silk,  shall  be  free. 

Which  said  points,  upon  which  the  disagree- 
ment happened,  are  stated  under  the  direction 
of  the  judges  of  the  said  court,  at  the  request 
of  the  counsd  for  the  parties  in  the  cause,  and 
ordered  to  he  certified  unto  the  Supreme  Court 
of  the  United  States  at  the  next  sesaioo. 

The  case  wa*  argued  by  Hr.  Kaymond  and 
Mr.  Coxe  for  the  plaintiff,  and  by  Hr.  Omndy, 
the  Attorney-General  of  the  United  State*,  for 
the  defendant. 

Ifr.  Juatiee  Stoty  delivered  the  opinion  of 
the  court: 
This  case  comes  before  us  upon  a  certificate 


York.  The  original  suit  was  aasumpdt  to  re- 
cover back  from  the  defendant,  who  is  the  col- 
lector of  the  port  and  district  of  New  York, 
a  sum  of  money  paid  a*  duties  upon  certain 


peered  that  on  the  29tfa  of  March,  1S37, 
entry  was  made  by  the  plaintiff,  •*  consignee, 
at  the  oustom-hottie  of  New  York,  of  el^t 
easea  of  eotton  ^ves,  marked  B,  numbered 
from  88  to  4S,  aa  Imported  from  Liverpool, 
England.  The  case  No.  43  waa  designated  on 
the  invoice  to  be  examined,  and  waa  paaaed  aa 
oorreot;  whereupon  the  duty  waa  levied  upon 
each  of  the  eight  packaoea  'at  twenty-  [*»tt 
five  per  centum  ad  valorem,  aa  being  cotton 
glove*:  which  duty  wa*  secured  by  a  bond, 
which  became  due  on  the  27th  of  June,  18S8. 
Upon  making  the  entry,  the  invoics  of  ths 
goods  waa  produoed,  and  tlie  eommon  oath  on 
auch  occasion*  taken  and  snbeeribsd  In  the 
form  prescribed  by  law.  It  waa  proved  that 
in  the  year  1838,  It  was  dieoovered  by  the  pliOn- 
tiff  that  the  caae  numbered  40  did  not  eontain 
cotton  doves,  bvt  aetoallr  eontalnsd  silk  hoaei 
and  that  the  plaintiff  bad  Mdd  «127.g8  for 
duties,  under  the  belief  that  the  paekage  oob- 
tained  cotton  glovea.  On  the  E6th  of  April, 
1638,  the  plaintiff  addressed  a  latter  to  the 
comptroller  of  the  treaanry,  requesting  to  be 
releaaed  from  the  payment  of  ths  dntyt  to 
whioh  the  eomptroUer  replied  «s  tlw  STth  o( 
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tbi  •una  month,  Tefusing  to  do  ■o,  upon  tha 
groond  tluit  whether  the  goodi  wen  eompoaed 
of  iflk  or  of  cotton  wbb  clearly  k  matter  of 
ftiet,  and  ihould  hare  been  lettled  before  the 
nmoval  of  the  goods  from  the  cuabom- house, 
•■d  that  he  did  not  feel  authorised  to  make 
the  plaintifTa  case  an  exception  to  the  unifonn 
ftud  long  estahlished  rule  of  the  department, 
by  perrnlttiog  a  reTialoo  of  the  entry.  On  the 
26th  of  June,  1S38,  the  plaintiff  addressed  a 
letter  to  the  defendant,  informing  him  that  nc 
dntiee  were  payable  on  the  goods ;  and  that  it: 
paying  the  amount  he  should  do  it  under  prO' 
test,  resarrlng  his  legal  rights.  It  was  further 
proved  that  the  package  No.  45  never  vs 
the  custody  of  tu  collector,  nor  subjected  to 
tha  examination  of  tha  public  appraisers  i  and 
that  the  first  intimatioD  that  the  collector  had 
that  It  contained  silk  hose,  was  in  March  or 
April,  1838.  The  merchandise  contained  it 
package  No.  46  was  silk  hose  made  of  the  tow 
<rf  sUk  a  coarse  quality  of  silk,  but  still  silk, 
•ometimes  called  sponged  silk;  and  was  well 
known  In  commerce  under  the  denomination  of 
hosiery.  An  affidavit  of  the  plaintiff  was  read 
In  evidence  by  the  defendant  to  show  the 
habitually  loose  manner  in  which  the  plaintiff 
transacted  his  business  with  the  custom'house; 
and  in  which,  amon^  other  things,  the  plaintiff 
attributed  the  error  in  the  entry  at  the  custom- 
house to  the  ignorance  of  his  own  clerk  in 
maldng  the  entry,  and  not  being  able  to  under- 
stand, from  the  wording  of  the  invoice,  which 
packages  contained  gloves,  and  which  hosiery. 

Upon  this  evidence  the  following  points  were 
prasented  by  the  defendant  for  tUe  opinion  of 
iba  jud^,  on  each  of  which  the  judges  were 
divided  in  opinion;  I.  Whether,  sasuming  that 
as  axMas  of  duties  was  paid  by  mistake,  under 
the  facta  above  stated,  to  the  oollEctor,  on  the 
before -mentioned  packa^  No.  4S,  the  plaintiff, 
under  the  said  facts,  u  entitled  to  recover 
back  such  excess  In  a  personal  action  against 
the  oollector.  2.  Whether  the  said  silk  hose  was 
anbjact  to  the  payment  of  duty  imposed  on  hos- 
iery by  the  second  clause  of  the  second  section 
of  tha  Act  of  the  Uth  of  July,  1832,  ch.  224, 
entitled,  "An  Act  to  altor  and  amend  the  sev- 
eral acta  Imposing  duties  on  import*;"  or 
whether,  as  manufactures  of  silk,  not  being 
aewing  silk,  the  same  were  exempted  from  the 
payment  of  duty  by  the  fourth  section  of  the 
Aet  of  tha  2d  of  March,  1833,  entitled,  ete.,  oh. 
StM,  which  declares  that  all  manufactnrea  of 
2e7*}  silk,  or  'of  which  silk  is  the  component 
material  of  chief  value,  coming  from  this  aide 
of  the  Cape  of  Good  ^pe,  except  sewing  silk, 
shall  be  free. 

As  to  the  first  question,  there  is  no  doubt 
that  the  collector  Is  generally  liable  in  an  action 
to  recover  back  an  excess  of  dntiee  paid  to  him 
aa  collector,  where  the  duties  have  been  Illegal- 
ly demanded,  and  a  protest  of  the  illegality  has 
been  made  at  the  time  of  the  payment,  or 
notice  then  given  that  the  party  means  to  con- 
taat  tha  claim;  whether  he  has  paid  over  the 
money  to  the  government  or  not.  Nor  fs  there 
any  doubt  that  a  like  action  generally  Ilea 
whore  the  excess  of  duties  baa  been  paid  under 
a  mistake  of  fact,  and  notice  thereof  has  been 
idveB  to  the  oollMtor  before  he  has  paid  over 
ue  money  to  the  sovemmeDt.  Both  of  these 
prouoaitions  an  fnlly  discussed  and  decided  in 


tha  ease  of  Blliott  v.  Swartwout,  10  Pet«n'a  R. 
1ST;  and  if  the  present  point  involved  nothing 
more,  there  would  be  no  aubstantial  ground  of 
controversy.  But  there  are  other  Ingredient* 
in  the  preaent  case. 
The    goods    were   actually   entored    by   the 

Slaintiif  at  the  custom-house  by  a  partleulnr 
eacription — that  of  cotton  goods;  and  he  then 
awore  that  the  invoice  then  produced  by  him 
was  the  true  invoice  received  by  him,  and  that 
the  entry  contained  a  jnat  and  true  account  of 
the  same  goods;  and  upon  the  faith  of  that 
entry  and  oath  the  goods  were  actually  de- 
livered to  him  by  the  collector  without  any 
examination  whatsoever.  No  notice  was  given 
to  tha  collector  of  any  mistake  until  nine  or 
ten  months  afterwards,  when  the  government 
was  no  longer  in  a  condition  to  ascertain  the 
real  stato  of  the  facta;  and  when,  of  courae,  it 
was  compelled  to  rely  exclusively  upon  the  evi- 
dence fumlahed  by  the  plaintiff.  Now,  certain- 
ly, it  was  the  duty  of  the  plaintiff,  before  mak- 
ing the  entry  at  the  custom-house,  to  hava 
exercised  due  diligence  in  enamining  his  papers, 
and  ascertaining  the  true  atate  of  the  facts,  be- 
fore he  undertook  to  verify  them  under  the 
solemnity  of  an  oath.  That  he  was  grossly 
negligent  In  this  particular  is  plain  from  hie 
own  showing,  and  that  the  loss,  if  any  has  ac- 
crued to  him,  has  accrued  from  hia  negligence 
and  inattention  to  hia  duty,  is  equally  clear. 
The  question  then  arises  whether  thia  action  ia 
maintainable,  not  under  ordinary  circum- 
stances of  Innocent  mistake,  but  under  circum- 
stances of  culpable  negligence  on  the  part  of 
tha  plaintiff,  and  when  the  government  can  no 
longer  he  replaced  in  the  sane  situation  in 
which  It  stood  at  the  time  of  the  original 
transaction.  Upon  the  beat  oonaideratlon  which 
we  can  give  to  the  subject,  we  are  of  opinion 
that  the  action,  under  such  circumstances,  is 
not  maintainable.     If  a  different  rule  were  to 


there  would  be  no  certainty  what»never  as  to 
the  amount  or  receipt  of  the  revenue,  and  the 
gTDsaeat  evasions  and  frauds  might  tie  practiced 
with  perfect  impunity.  Instead  of  the  invoice 
or  entry,  with  the  accompanying  oath  of  tha 
party  furnishing  the  Just  means  of  ascertain- 
ing the  nature,  and  quality,  and  character  of 
the  goods  Imported,  and  the  amount  of  duties 
payable  thereon;  everything  would  be 
*left  loose,  and  open,  in  case  of  contest,  ['its 
to  the  uncertain  evidence  to  be  produced  bo- 
fore  successive  juriea.  The  whole  system  of 
guards  Introduced  into  the  revenue  laws  for  tba 
purpose  of  ascertaining  the  nature,  quality, 
description,  and  value  of  imported  goods,  would 
in  a  abort  time  amount  to  little  more  than 
fonna,  as  vexatious  aa  they  would  be  in«t- 
flcaciona.  The  Act  of  1823  ch.  149,  In  amend- 
ment of  the  former  acts  for  the  collection  of 
dutlea,  manifestly  lays  great  stress  on  the  in- 
voice produced  at  the  time  of  the  entry  of  the 
goods    at    the   euatom-house,    and    the    acoom- 

Eanying  oath  of  the  Importer,  as  the  truest  and 
est  means  of  ascertaining  the  nature,  and 
quality,  and  values  of  the  goods,  nnd  the  baais 
of  the  duties  to  be  charged  thi^reoo;  aa  la  ap- 
parent   from    the   aeriea   of   setlions    from   tha 
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dent  title  to  entni  while  otbers,  not  lo  tbH- 
led  uid  ftutbentii^ted,  are  dadbml  to  be 
dwmed  to  be  Mupected,  and  lUbl*  to  be  tTea.t»] 
in  tbe  Mtne  nutaner  as  fnudulent  inToioea. 
And  tbc  S3d  *ectfoD  of  the  act  prD*lde«  that 
when  goodt  &re  admitted  to  wa  entry  upon  in- 
*Dioe,  the  collector  iball  eertif}'  the  aame  under 
U*  official  mbI;  and  ao  other  eTidence  of  the 
Tmlne  of  tuch  goods  ahall  be  admitted  on  the 
part  of  the  owner  in  any  court  of  the  United 


State 


IBcalt  to  reaiit  the  concluaion  that 
tltoogfa  the  language  of  this  section  ia  confined 
in  it*  tenni  to  the  invoice  value  of  the  gooda, 
becsnae  the  duties  were  to  be  calculated  ad 
valorem  thereby,  yet  that,  conaistently  with 
ita  profesaed  objeeta,  it  ought  to  be  deemed 
•qnallj  conclusive  aa  evidence  of  the  nature, 
quality,  aiid  description  of  tbe  goods.  At  all 
eventa,  it  would  seem  to  be  agunat  the  whole 
policy  of  the  act,  a*  well  aa  of  the  other  acta 
of  Congreu  reacting  the  collection  of  tbe 
revenue,  to  permit  a  roan  to  enter  paclcaget  of 
good*  by  one  description,  under  his  solemn 
oath,  and  thus  to  withdraw  them  from  the 
custody  of  the  collector,  without  any  examina- 
tiOD  of  the  contents  of  the  packages;  and 
afterwards  to  inaiat  upon  another  description 
totally  different,  and  thereby  to  change  the 
rate  of  duties,  or  to  claim  an  exemption  from 
all  duties.  The  public  inconveniences  attend- 
ant upon  such  a  practice  would  alone  be  suf- 
ficient to  repel  any  preanmption  that  Congreu 
intended  to  antluHiM  it,  unlets  there  were 
•ome  ezpltdt  provision  in  favor  of  It;  and  tbe 
BBiJorm  orarae  of  the  government  to  disallow 
it,  furnishes  strong  evidence  that  the  true  con- 
stmctiim  of  the  act  does  not  justify  tbe  prac- 


af  tbe  entry  eiuier  to  rely  on  hia  Involoe 
hiTt  the  contents  of  each 


the  Utter 


tin.  The  consignee  had  his  choice  at  the  time 
ivoloe  or  to 
I  examined, 
r  is,  on  the 
pit  of  tha  gOTtrnment,  no  longer  practicable — 
tt  laaat  not  ao  far  aa  to  be  aatiafactory  or 
tertain  in  ite  retulta.  The  error,  if  any  there 
bH  been,  has  arisen,  aa  we  hare  already  atatad, 
Inun  hia  own  oulpable  nwtigenee;  aiu  eourta 
of  justice  do  not  ait  for  the  purpose  of  aiding 
tbeae  who  aeeic  redreae  for  auppoaed  mischiefa 
imlting  from  siieh  negligence.  Svan  eonrts 
tl  equity  will  not  Interfere  to  aaaiat  a  party 
lo  obtain  redress  for  an  injury  which  he  might 
HI*]  by  ordinary  'diligence  have  aToidadj 
ud,  a  fwtiori,  a  oourt  of  law  ooght  not,  where 
tbe  ether  party  has,  by  the  very  acte  or  omia- 
Mos,  biet  hit  own  proper  rights  or  advantages. 
No  ease  baa  been  cited,  and  none  baa  come 
to  oar  knowledge,  where  an  action  haa  been 
Bsiatained  at  law^  under  drcnmstancea  like 
Iba  present;  where  money  hat  been  aongfat  to 
be  noovered  for  a  mittake  of  faet  oeeasloned  by 
4be  enlpable  negligence  *f  tbe  plaintiff,  and 
whm  Uie  retaining  of  it  on  the  other  aide  is 
Ht  meonaeleBtioua.  Tbe  caae  here  cannot  be 
tetter  than  It  would  have  be«i  if  the  plaintiff 
bd  refuted  to  pay  the  duty  bond;  ana,  to  an 
M(i«i  on  the  bond,  he  had  pleaded  tn  hit  de- 
fnse  the  tctt  nattert  now  Inaltted  on.  It 
eenld  certainly  have  been  difficult  to  have 
fiuwd  a  ^M  to  anataia  tuch  a  defense  in  ^int 
•(  law.  If  the  objeation  were  to  be  inaisted 
•i,tfcit  wooU  seen  to  ^ve  been  at  proper  a 
■ofc  of  wmlimg  U  »»  imMJi  harm  ibeuB  JeTJte4; 


though,  looking  to  the  penal  c 
not  paying  a  duty  bond,  as  it  withdrawa  fioro 
the  party  all  future  credit  at  the  custom- 
houae  while  it  continues,  we  do  not  aay  that 
the  present  mode  may  not  also  be  appropriate. 
Lord  Mausfleld,  In  Uosea  v.  Macfarlan,  2  Burr. 
R.  1006,  1012,  speaking  of  an  action  for  money 
had  and  received,  observed  that  it  liea  for 
money  paid  by  mistake,  or  upon  a  conaidera- 
tion  which  happens  to  fail,  or  for  money  got 
through  imposition  (expreea  or  implied),  or 
extortion,  or  oppression,  or  an  undue  advan- 
tage taken  of  the  plainttfTs  situation,  contrary 
to  laws  made  for  the  protection  of  persons 
under  such  drcumatancea.  And  he  added,  in 
one  word,  tbe  gist  of  the  action  is  that  tbe  de- 
fendant, under  the  circumstances  of  the  case, 
is  obliged,  by  the  ties  of  natural  justice  and 
equity,  to  refund  the  money.  In  Bue  v.  Diok- 
aaon,  1  Term  Rep.  286,  he  also  aaid:  The  rule 
has  always  been  that  If  a  man  bat  actually 
paid  what  the  law  would  not  have  compelled 
him  to  pay,  but  what  in  equity  and  conscience 
he  ought,  he  cannot  recover  it  back  again. 
But  where  money  is  paid  under  a  mistake, 
which  there  was  no  ground  to  claim  in  oon- 
acience,  tbe  party  may  recover  it  back  again  by 
thia  kind  of  action.  Now,  admitting  the  entire 
correctness  of  this  doctrine  In  its  full  extent 
(and  no  more  tlian  general  truth  can  be  im- 
puted to  it),  it  leaves  the  whole  matter  open 
upon  which  tbe  present  controveray  tuma;  and 
that  ia,  whether  there  is  any  want  of  conscience 
in  the  collector'a  retaining  thla  money.  And  it 
leaves  wholly  untouched  the  ground,  what 
would  be  the  effect  if  the  mistake  and  the  pay- 
ment consequent  thereon,  had  been  the  conse- 
quence of  the  culpable  negligence  or  misconduct 
of  the  plaintiff  himaelf,  without  any  default 
on  the  other  aide,  and  where  thereby  he  could 
not  be  placed  in  statu  quoT  Our  opinion  It 
that,  upon  principle,  under  such  drcnmstancet, 
no  such  action  is  or  ou^t  te  be  mainteinable. 
In  Milnes  v.  Duncan,  0  6am.  &  Cress.  STl,  the 
party  was  allowed  to  recover  back  money  paid 
under  a  mistake  of  fact,  there  being  no  laches 
imputable  to  him;  and  that  was  the  very 
ground  of  tbe  decision.  In  that  case,  Mr.  Jus- 
tice Bayley  aaid:  If  a  party  pay  money  nnder 
a  mistake  of  the  law,  he  cannot  reeaver  It 
back.  But  if  he  'pay  money  under  a  [*%79 
mistake  of  tbe  reu  facta,  and  no  lachet  are 
imputable  to  him,  in  respect  of  bis  omission  to 
avail  hlmtelf  of  the  means  of  knowledge 
within  his  nower,  he  may  recover  back  tbe 
money;  and  he  added,  b  this  case  the  question 
it,  whether  there  was,  on  the  part  of  the  plain- 
tiff, at  the  time  when  be  made  the  payment, 
ignorance  of  the  tm«  jtete  of  tbe  facte,  or  any 
negligence  Imputable  to  him  In  not  availing 
himaelf  of  the  meant  of  knowledge  within  hit 
power.  So  that  we  here  see  it  admitted  that 
negligence  would  constitute  a  good  defense  to 
the  suit.  In  Skyring  v.  Oreenwood,  4  Bam.  A 
Cress.  281,  It  was  held  that  money  paid  by  a 
paymaster  to  an  army  officer,  could  not  be  re- 
oovered  back  again,  or  claimed  by  way  of  set- 
off, he  having  been  guilty  of  a  breach  of  duty 
and  of  negligence  in  not  communicating  to  the 
ofBcer  certain  information  of  the  disallowancw 
of  the  claim  of  the  officer,  on  which. the  money 
was  paid  by  the  board  of  ordinance  at  an 
earlier  period,  vlua  Ua  wnAnA  a&^^.  Vvn 
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bMn  taflawoed  br  It.  TheM  oaa,  althi 
not  exactlj  in  point  with  the  pnaent,  clearlj 
■how  th»t  even  In  cum  of  money  paid  under  a 
mistake  of  fkcts,  if  the  party  ha*  been  Built; 
of  negligence,  or  of  «  breach  of  hie  proper  duty 
in  the  traiwaetioii,  he  i*  not  entitled  to  recover 
back  the  money,  if  paid,  or  to  retain  it,  if  i 
paid,  agalnit  the  otner  party,  whose  right* 
eonduct  hare  been  affected  by  luoh  n^ligenoe 
«r  bnMh  of  duty.  We  thiiUt  the  prindpla  a 
•onud  ooo,  and  Bhould  not  hedtate  to  adopt  it, 
•*an  if  there  were  no  authority  to  npport  it. 
It*  application  to  the  eiremnatance*  of  the 
preaent  ease  cannot  well  be  questioned.  Hare, 
by  tlie  oonduot  and  eolcDin  afflrraationi,  under 
oath,  of  the  plaintiff,  the  position  of  the  United 
States  liBS  been  entirely  changed  j  the  property 
ha*  been  delivered  up  from  the  custody  of  the 
government,  without  any  search  or  examina- 
tion, in  t^  perfect  con&deoce  tliat  all  was 
rf^t;  and  «e  think  the  plaintiff  1*  now  es- 
topped from  setting  up  his  own  culpable  neglT- 
geoM,  to  excuse  him  from  the  payment  of  the 
duties,  which,  by  his  own  entry  and  oath,  he 
admitted  to  be  due,  and  thereby  obtained  a 
delivery  of  the  good*. 

In  this  view  of  the  matter.  It  mi^t  not  be 
necessary  for  the  court  to  answer  the  other 
question  upon  which  the  court  below  was  di- 
vided, as  our  answer  to  the  first  decides  the 
merits  of  the  plaintilTa  ease.  But  as  the  same 
question  is  involved  in  Hardy  v.  Hoyt,  which 
has  been  argued  In  connection  with  the  present, 
we  shall  now  proceed  to  the  consideration  of 
it.     The  question  is,  whether  sillc  hose  is  sub- 

iect  to  the  payment  of  the  duty  imposed  on 
loaiery  by  the  second  clause  of  the  second  sec- 
tion of  the  Duty  Act  of  IBSS,  ch.  eu.  That 
section  enacts  that  from  and  after  the  3d  day 
at  March  1S33,  on  the  articles  therdnafter 
mentioned,  there  shall  be  levied,  collected,  and 
paid,  the  following  duties:  First,  wool,  un- 
manufactured, certain  duties  specified  In  the 
Irat  clause.  Second  (which  is  the  clause  in 
qnestioa),  "On  all  milled  and  felled  cloth, 
linown  by  the  name  of  plains,  kerseys,  or  ken- 
dal  cottons,  of  which  wool  ^all  be  the  only 
material,  the  value  whereof  shall  not  exceed 
thirty-five  cents  a  sqoare  yard,  five  per  centum 
SIl*]  ad  valorem;  on  worsted  stuff  'goods, 
shawls,  and  other  manufacture*  of  silk  and 
worsted,  ten  per  centum  ad  valorem;  on  worst- 
ad  yard,  twenty  per  centum  ad  valorem;  on 
woolen  yam,  four  cents  per  pound,  and  fifty 
per  centum  ad  valorem;  on  mtta,  glovea,  bbtd- 
inga,  blanket*,  Iio*iery,  and  carpets,  and  earpet- 
tain,  twenty-five  per  cent.,  except  Bruasels, 
WTlton,  and  treble  ingrained  carpeting,  which 
•hall  be  at  slztj-tbree  cent*  the  sqnare  yard, 
all  other  ingrained  and  yenetian  carpeting  at 
tUrty-flve  ceots  the  square  yard;  and  except 
blanket*,  the  value  whereof  at  tlie  place  whence 
taported  shall  not  exceed  seventy-five  cents 
eaak,  the  duty  to  be  levied  upon  which  shall  be 
five  per  centum  ad  valorem;  on  flannds,  bock- 
tng*.  and  baizes,  sixteen  cents  the  square  yard, 
on  warp  laces  thirtr-five  per  centum;  and  upon 
merino  shawls  made  of  wool,  all  other  manu- 
factures of  wool,  or  of  which  wool  Is  a  com- 
jmient  part,  and  on  ready-made  clotfaln;;,  flfty 
£er  eantua  md  rmlorem."  Now,  looking  to  tlu 
^V"  AT  Oh  obMB*.  and  th»  eoimaetum   ia 


which  hosiery  stands  with  the  other  a 
ed  articles,  the  natural  construction  of  it  would 
certainly  be  that  it  wa*  reatricted  to  hoslary, 
ejusdem  generis,  that  is  to  lay,  hosiery  of  wool, 
or  of  whioh  wool  was  a  compoaent  part.  It 
stands  in  oonnection  with  mita,  glove*,  binding; 
blanket*,  and  carpeting,  and  the  exception* 
carved  out  of  it  are  all  articles  composed  of 
wool,  vi*.,  certain  kind*  of  carpeting*  and 
blaoket*.  It  is  followed  by  flannels,  bockinn, 
and  baize*,  ooacb  lacei,  and  merino  shawls, 
and  then  aome  the  sweeping  words,  "all  other 
manufaetnres  of  wool,  or  of  which  wool  ia  a 
component  part;"  which  oertAinly  seem  to  pre- 
suppose that  all  the  preceding  enumerated 
articles  were  of  a  kindred  nature  and  fabria. 

The  word*  "ready-made  clothing,"  follow  tUa 
enumeration,  and,  therefore,  uv  not  neces- 
sarily governed  by  the  same  interpretation, 
since  they  are  not  inserted  as  a  qualiflcation  of 
the  sweeping  words  already  referred  to,  but 
stand  as  an  independent  descriptive  spaciflca- 
tiOD,  capable  of  being  applied  to  every  variety 
of  ready-made  clothing,  whatever  may  be  tha 
fabric.  No  argument,  therefore,  can  properly 
be  derived  from  this  part  of  the  cause  respect- 
ing ready-made  clothing,  to  control  the  natural 
deductions  arising  from  the  anteeedent  lan- 
guage of  the  same  clause. 

But  the  case  before  us  does  not  turn  upm 
the  interpretation  of  the  second  clause  stnn^ng 
alone,  but  it  i*  materially  affected  by  the  fif- 
teenth clause  of  the  same  section  of  the  act, 
which  prescribes  a  rate  of  duty  on  mannfaA- 
tnre*  of  silk,  in  the  following  words;  "On  all 
manufaoture*  of  silk,  or  of  which  *ilk  ihkll  be 
a  component  part,  coming  from  beyond  the  Cape 
of  Good  Hope,  ten  per  centum  ad  valorem,  and 
on  all  other  manufacturer*  of  sillc,  or  of  which 
silk  is  a  component  part,  five  per  centum  ad 
valorem,  except  sewing  silk,  which  shall  be 
forty  per  centum  ad  valorem."  Now,  thia  lan- 
guage, in  its  positive  import,  includes  all  manu- 
factures of  silk  except  sewing  silk;  and  the 
very  exception  of  sewing  silk  lends  additional 
force  to  the  conclusion  that  do  other  manu- 
factures of  silk  were  intended  to  be  excepted 
from  the  operation  of  the  clause,  upon  the  well 
known  maxim  that  an  exception  in  a  statute 
amounts  to  an  *afl3rmation  of  the  ap-  (*S7t 
plication  of  its  proTisions  to  all  other  caaea  not 
excepted.     Upon  what  ground,  then, 


the  duty  imposed  by  the  fifteenth  clause  of  thn 
•action  I  Upon  none,  unless  it  manifestly  ap- 
pear* to  be  repugnant  to  some  other  prorlalon 
of  the  statute.  No  such  repugnancy  exiata  If 
we  construe  the  word  '^losiery,"  in  the  eecond 
clause  of  the  second  section  to  mean,  a*  in  it* 
natural  connection  It  imports,  boeiery  of  woo^ 
or  of  which  wool  is  a  component  part.  On  thi 
other  hand,  if  we  construe  "iKMlery"  in  tUl 
connection  to  include  *ilk  ho*e,  then  all  othv 
manufacturea  of  silk,  except  sewing  silk,  at* 
not  governed  by  the  fifteenth  cUu*e;  and  tfan 
we  create  a  positive  repugnancy  between  ths 
second  and  fifteenth  clausea.  Now,  it  Is  thi 
duty  of  court*  of  justice  to  to  oonstrue  all  stat- 
utes a*  to  give  full  effect  to  all  the  word*  ii 
their  ordinary  sense,  if  thia  ean  be  propariy 
dona,  and  Vhun  t«  ywav*  thn  hamony  of  all 
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Um  worWom.  Aad  ImiUm,  If  we  u«  to  «Mt« 
•a  faipUad  azMptioB  ■■  to  boliery,  th«  Uime 
mla  mlriit  be  applied  t»  lUk  tnita,  ijlk  glovM, 
■ad  eiu  Undingi;  uid  If  there  era  nLch 
wtlelee,  to  carpetliin  of  elUc  Indeed,  tbere 
wobU  be  KO  end  to  unplied  exeeptkma.  U  the 
Le^Uitnre  meant  epecially  to  except  silk  koae, 
or  wiy  other  particular  mannfaeturea  of  dlk 
from  the  general  langua^,  the  natnral  eourae 
woold  ha*e  been  to  uve  placed  them  aa  exMp- 
tlma  with  iewing  dlk;  and  the  oroleefon  u, 
ia  onr  Judgment,  conelitiiTe  to  thow  that  none 
otbere  were  intended. 

If  we  look  beck  to  the  Dnty  Act  of  the  IMh 
of  Uaj,  18SB,  ch.  60,  which  the  Act  of  1832 
waa  deirigned  in  a  great  meaeuTB  to  modify  or 
mipereede,  and  in  which,  for  the  first  time  in 
oar  Legislalnre,  ''holier;"  is  mentioned,  eo 
Bomine;  there  cannot  be  a  doubt  that  the  lefia- 
lative  intention,  then,  waa  confined  to  woolen 
hoaierj.  The  aecoad  elaiue  of  the  eecood  aec- 
tlon  of  that  act  ia  in  the  following  worde:  "On 
Biaiiiifacturea  of  wool,  or  of  which  wool  ehall 
be  a  component  part,  except  carpeting,  blank- 
•ta,  worated  attiff  gooda,  bombaiinee,  boaierj, 
aiita,  gloTce,  cape,  and  binding!,  the  actual 
Tahie  of  which  at  the  place  whence  Imported 
ahall  not  exceed  fifty  centa  the  square  yard, 
ahall  be  deemed  to  haTs  cost  fifty  cents  the 
aqnare  yard,  and  be  charged  with  a  duty  of 
forty  per  oentum  ad  Talorem,  etc,  eta."  The 
third,  fourth,  fifth,  and  sixth  olaueea  of  the 
aaBM  aection  lay  a  particular  duty  on  other 
mannfaeturea  of  wool,  "except  aa  aforesaid ;" 
aad  then  Uie  seventh,  taking  np  the  exception, 
aaya,  "on  woolen  blankets,  hosiery,  mlta,  gloves, 
and  binding*,  twenty-flv*  per  cent,  ad  Talorem. 
On  clothing  ready-made,  fifty  per  centum  ad 
njorem."  It  ia  Impossible,  reading  these 
rlaiiesa  ia  connection,  not  to  perceive  that  the 
azeaptiooa  In  the  second  claoae  are  wholly  of 
fahnea  of  wool,  or  of  which  wool  la  a  com- 


•Jasden  generis.  Then  followa  in  the  sixth 
daoae,  "^  all  manoTactures  of  silk,  or  of 
whfcfa  silk  ia  the  component  material,  coming 
ITS']  from  beyond  the  Cape  of  Oood  'Hope, 
a  doty  of  twenty  per  eentnm  ad  valorem,  ete.i 
aad  on  all  other  OMnnfacturea  of  allk,  of  which 
aOlc  shall  be  a  component  material,  twenty  per 
eeatam  ad  valofenL"  Oonetruing,  then,  these 
acta  aa  being  In  pari  aiateria,  if  we  were  at 
liberty  to  kMk  beyond  the  Act  of  1S3S  to  the 
aatMedcnt  itate  td  the  law  on  thle  subject,  the 
do^  on  faoeieiy,  as  mch,  waa  confined  to 
boatery  of  wool,  or  of  which  wool  la  a  som- 
poneat  part. 

Bat  If  any  donbt  could  be  entertained  upon 
tka  Act  of  1832,  cb.  2U,  inUrpreted  br  Itself, 
or  by  tne  antecedent  laws,  we  think  none 
whatsoever  can  be  entertained  aa  to  the  true 
intendmant  and  operation  of  the  Act  of  8d  of 
Ifuvh,  1639,  ch.  354.  That  act  in  the  fourth 
aeetion  expressly  enacts  that,  in  addition  to  the 
aittcies  then  exempted  from  duty  by  the  Act 
of  18S2,  and  other  existing  laws,  from  the  pay- 
ment fff  duties,  the  following  articles,  imported 
frota  and  after  the  3Ist  of  Decerotier,  1833,  and 
ontli  the  30tb  of  June,  1S42,  shall  also  be  ad- 
mitted free  from  duty;  "to  wit,  bleached  and 
jnbleaeht^  linen,  table  linen,  linen  aapkios,  ani< 


and  other  manufaeturat  of  aOk  aad  wonted, 
manufactures  of  silk,  or  of  which  silk  shall  be 
the  component  material  of  chief  value,  coming 
from  this  side  of  the  Cape  of  Good  Hope,  ex- 
cept aewing  silk."  This  section,  in  expreai 
terms,  daelarea  that  manufactures  of  ailk  com- 
ing from  this  side  of  the  Cape  of  Qood  Hope 


from  duty.  And  n  would  violate  every  rule  ol 
Interpretation  to  hold  that  when  the  Legiela- 
ture  had  declared  all  manufactures  of  silk,  ex- 
cept one,  free  from  doty,  the  oourt  should  cre- 
ate other  exceptions  by  its  own  authority, 
without  any  expresa  or  implied  intent  on  the 
part  of  the  Legislature,  manifested  In  the  con- 
text to  warrant  inch  exoeptlona. 

Upon  the  whole,  we  are  of  opinion,  flrat,  that 
upon  the  facts  stated,  the  present  action  la  not 
maintainable;  and,  second,  that  silk  hose  la 
free  of  duty  under  the  Act  of  1833.  A  certifi- 
cate will  be  sent  to  the  Circuit  Court  accord- 
ingly. 

Mr.  Justice  Thompeon,  dissenting: 

The  amount  in  eontroveny  in  this  case  b  too 
small  to  attach  much  imporbjice  to  it,  on  that 
account.  But  the  principle  involved  in  the  de- 
cision, and  the  practical  effect  it  Is  to  have 
upon  the  course  of  business  at  the  custom- 
house, between  the  merchant  and  ooUector, 
must  be  my  excuse  for  publicly  dJMenting  from 
the  opinion  of  the  court,  in  a  ease  apparently 
of  so  little  Importance  in  itaelf. 

I  fully  concur  in  that  part  of  the  opinion 
which  exempts  the  gooda  In  question  (silk  hos- 
iery) from  the  payment  of  aoy  duty,  but  dis- 
sent from  that  part  which  exonerates  the  od' 
lector  from  an  action  to  recover  back  the  dutiea 
received  by  him,  without  any  authoiity  war- 
ranted by  law. 

The  only  question  presented  by  tbe  point 
certified  to  this  court,  le  whether  the  plautiff 
la  entitled  to  reoorer  from  the  collector  a  sum 
of  money,  admitted  to  have  been  paid  to  him 
by  mistake  without  *the  least  color  or  ['il* 
suspicion  of  fraud  or  misconduct  on  the  part  of 
the  plaintiff;  and  the  mistake  made  known  to 
the  collector  before  the  money  waa  actually 
paid,  and  a  claim  Interposed  to  have  It  deduct- 
ed from  his  bond.  Tbe  opinion  of  the  court 
upon  the  other  point  certified,  settles  the  ques- 
tion that  the  silk  hosiery  on  which  the  duty 
was  paid,  was  not  subject  to  duty.  The  money 
was  therefore  In  the  hands  of  the  oolledor. 
without  any  right  whatever  to  bold  It,  and  «a 
aeted  In  violation  of  law;  not  a  voluntary  pay- 
ment, but  demanded  under  the  penalty  of  a 
loss  of  eiedlt  at  the  custom -house,  if  the  bond 
woe  not  paid.  If,  ander  such  clrcumstancea,  the 
money  cannot  be  recovered  back,  it  must  reat 
upon  aome  stem  and  unyielding  principles  of 
law  or  public  policy,  against  tne  manifeat 
Justlea  of  tbe  case.  But,  In  my  Judgment, 
there  are  no  principles  of  law  or  public  policy 
that  ean  uphold  such  a  eonrse  on  the  part  of 
the  collector. 

But  it  may  be  proper  to  state,  a  little  more 
particularly,  the  circumstances  under  which 
the  money  was  paid  to  the  collector.  Upon  the 
trial  in  the  Circuit  Court,  an  affidavit  of  the 
plnintiS  was  produced  and  read  in_evldenM_^ 


linen  cambriea,  aad  worsted  rtafr gooda,  abavb^'  ibe  defendant;  and  be  cannot  now  be  permitted 
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t»>a[ei7  and  glavea,  owned  hj  Bftrker  and 
Aduns,  manufuturtn  of  Nottingliam  in  Eng- 
land, ftad  consigned  hy  them  to  taim  for  aale. 
Thftt  hia  clerk,  not  being  tible  to  Mcertaio 
from  the  wordins  of  the  invoice  which  pftck- 
agea  eontained  gloTes  and  which  hoiiery,  and 
Imowing  that  cotton  gloTes  and  ootton  hosiery 
paid  the  lame  dutr;   he  entered  them  all  at 


of  twanty-flve  per  cent,  i 


he  gate  1 
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tion  of  the  goods  contained  in  one  of  the  eaaea, 
marked  B  46,  he  found  them  to  be  apun  ailk 
hoeiery,  and  not  eotton  gloves,  as  entered  at 
the  eiutam-hoiue.  That  the  goods  are  called 
npon  the  original  Invoice  passed  at  the  euitom- 
hoiue,  "spun  knots,"  a  term  well  Icnown  in  the 
trade  to  be  applied  to  hosiery  of  silk  only;  and 
that  be  Terily  beUaved  that  the  eiror  of  entry 
of  tjie  said  case  as  paying  duty,  arose  from  tbe 
ignorance  of  the  clerk  who  made  the  entry. 
Inat  he  did  not  npon  this,  nor  does  he  npon 
any  occasion  eumine  whether  tlie  custom- 
house entries  made  by  hie  clerk  are  correct. 
Aad  he  further  swears  that  he  had  never  sold 
any  part  of  that  ease;  and  that,  to  the  best 
of  liis  knowledge  and  belief,  nothing  had  been 
taken  from  or  added  to  it,  but  that  it  was  in 
every  respect  In  the  same  condition  as  it  was 
when  he  received  it. 

This  deposition  establiihes,  beyond  all  contru- 
veny,  that  the  entry  was  a  pure  mistake. 
And  suppose  it  arose  from  the  ignorance  of  the 
derk  In  not  understanding  the  kind  of  goods 
ealled  spun  knots.  It  was  equally  the  ignor- 
ance  of  the  eustom-hoase  officer  who  received 
the  entry;  for  not  only  the  oath  npon  which 
the  entry  was  made  state*  that  the  original 
invoice  was  prcaented  to  the  collector,  upon 
which  the  article  li  denominated  spun  knots, 
935*]  bnt  It  U  required  by  'law  that  the 
oii^nal  Invoice  should  be  produced  to  the  col- 
lector at  tha  time  the  entry  is  made.  1  Story, 
406,  aee.  36.  He  had,  therefore,  the  tame  means 
of  knowing  what  the  cases  contained  as  the 
derk  who  made  the  entiT,  the  cases  not  having 
betn  opened  or  examined.  It  was,  therefore,  a 
case  of  mutwl  error  or  mutual  ignorance. 
There  are  no  grounds  whatever  for  charging 
Uts  plaintiff  with  negligence  In  this  case.  He 
mmued  the  ordinary  course  of  buslnen.  Bn- 
triea  at  tba  cnstom-house  are  usually  made  by 
clerks.  But  if  no  mistake  made  by  a  clerk  can 
be  eorrected,  every  merchant  will  be  obliged  to 
submit  in  silence  to  all  losses  occasioned  by 
mistakes  or  attend  in  person  to  make  bis 
entries;  which  will  be  entirely  changing  the 
course  of  business.  But  suppose  the  plaintiff 
himself  had  made  the  mistake;  can  it  be  that 
it  is  beyond  the  reach  of  the  law  to  oorrect 
such  mistakesT  The  mie  now  laid  down  by 
the  conrt  would  equally  extend  to  such  a  case. 
If  there  are  any  grounds  whatever  to  suspect 
fraud  or  imposition,  it  is  open  to  inquiry.  But 
to  close  the  door  against  correcting  innocent 
mistakes,  on  any  supposed  ground  of  public 
policy,  is  applying  a  very  severe  rule  to  tbe 
transacttoa  of  business  at  the  costom-house, 


and  one  that.  In  my  jndgmeat.  Is  not  ealled  for 
to  protect  the  revenue  of  tbe  country.  And  th* 
very  form  of  the  oath  required  by  bw  to  be 
made  on  the  entry,  presupposes  that  mistakes 
may  be  committed,  and  provides  for  the  correc- 
tion of  them.  The  person  on  whose  oath  the 
entry  Is  made,  swears  that  the  invoice  and  bill 
of  lading  presented  to  tbe  collector,  is  the  true 
and  only  involot  of  the  goods  received,  uid 
that  the  entry  contained  a  Just  and  true  ac- 
count of  the  goods  according  to  tha  Invoice  and 
bill  of  lading,  and  that  noUttng  to  his  knowl- 
edge has  been  su[niie*sed  or  concealed,  where- 
by the  United  States  may  be  defruided  of  any 
f«rt  of  tbe  duty  lawfully  due  on  the  said 
goods;  and  that  if  at  any  time  thereafter,  he 
discovers  any  error  in  tbe  invoice,  or  in  the 
account  rendered  of  the  goods,  etc.,  he  will  im- 
mediatdy  make  the  same  known  to  the  col- 
lector. There  is  nottung  in  this  ease  to  take 
it  out  of  the  rule  of  law  applicable  to  ordinary 
innocent  mistakes. 

The  original  invoice  was  produced  and  tsud 
before  the  collector  as  by  law  required,  to  be 
examined  and  compared  with  the  entry,  tn 
which  invoice  the  goods  are  denominated  spun 
knots.  If,  therefore,  there  was  any  suppoMd 
error  in  the  clerk  in  entering  them  as  glovea, 
it  was  the  duty  of  the  collector  to  have  cor- 
rected the  error;  and  he  is  as  much  chargeable 
with  negligence  as  the  clerk.  But  the  reason 
why  no  notice  was  taken  of  it,  doubtless,  was 
that  it  was  altogether  unimportant  in  tbe  view 
of  the  collector;  for  he  considered  the  duty 
cDargeable  upon  the  gOods  as  hosiery,  and  that 
it  was  perfectly  immaterial  whether  it  was 
eotton  or  silk  houery. 

There  Is  nothing  in  the  case  to  show  that  the 
error  or  mistake  was  not  immediately  made 
known  to  the  collector,  as  soon  as  it  was  dis- 
covered; or  that  the  collector  made  any  objec- 
tion to  correcting  It  on  that  account.  And  it 
was  in  proof  that  It  was  made  known  to  him 
before  the  duties  were  paid.  It  having  been 
settled  by  this  'court,  that,  according  [*aiS 
to  tbe  true  construction  of  the  acts  of  Congress, 
no  duties  could  be  demanded  upon  this  hoeiery, 
there  can  be  no  doubt  that  if  the  plaintiff  had 
not  paid  the  duties,  but  suffered  bis  bond  to  be 

Srosecuted,  this  mistake  in  the  estinute  of 
uties  might  have  been  set  np  by  way  of  de- 
fense, and  deduction  from  the  Dond.  The  bond 
is  not  given  for  the  payment  of  any  sum  cer- 
tain for  the  duties,  but  Inapenalty  tufSdent  to 
cover  the  supposed  amount,  with  a  condition  to 
pay  the  amount  of  duties  to  be  ascertained 
upon  tbe  goods  in  the  entry  referred  to  (1 
Story,  829,  sec  62) ;  and  tbe  question  is  there- 
fore open  to  inquiry,  what  was  the  amount  due 
upon  the  goods  contained  in  such  entry,  if  any 
error  or  mistake  has  occurredT  But  the  obli- 
gors tn  tbe  bond  cannot  permit  themselves  to  be 
sued  without  forfeiting  their  credit  at  the  cus- 
tom-house; for  the  £a  of  Congress  declares 
that  no  person  whose  bond  has  been  received 
either  as  principal  or  surety  for  the  payment  of 
duties,  and  which  bond  may  be  due  and  unsat- 
isfied, shall  be  allowed  a  future  credit  for  du- 
ties, until  such  bond  shall  be  fully  paid  or  sat- 
iaSed-     And   tbe   merchant  had  better  submit 
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nntn  he  («ii  try  the  qaestlon  Id  ».  ault  npon  the 
bond.  Monej  ezmcted  under  auch  cItcu  Distance* 
i*  but  litttft  short  of  dureas,  If  the  collector 
i*  protected  from  mij  aolt  to  recnver  it  back. 
I  cannot  believe  that  there  i*  any  prinrtple  of 
law  or  public  policy  that  can  1>e  permitted  to 
work  meh  bijaetice.  Due  notice  waa  given  to 
th«  collector  before  the  bond  fell  due  of  the 
mistake,  and  a  claim  to  have  the  deduction 
made  upon  the  bond;  and  no  pntenee  on  the 
part  of  the  collector  that  the  notice  came  too 
late,  or  any  auggeation  of  fraud  or  unfair  con- 
duct oa  the  part  of  the  plaintiff.  The  collector, 
tberefore,  acted  with  full  knowledge  of  all  the 
facta,  and,  indeed,  under  an  implied  admission 
«f  the  mistake.  For  he  professed  to  aot  under 
the  instnietions  of  the  comptroller  of  the  treas- 
Dry,  that  no  errors  of  fact  could  be  corrected 
after  the  merchandise  had  passed  beyond  the 
eontrol  of  the  ofTieers  of  the  customs.  If  such 
be  tbe  rule  of  the  cnstom-house,  no  errors  or 
mistakea  can  be  corrected  unless  every  package 
•f  goods  ihall  be  opened  and  examined  at  the 
public  stores  before  tieing  delivered  to  the  mer- 
ehant,  which  would  be  contrary  to  the  nniform 
course  of  business.  But  I  trust  the  instructions 
of  tbe  comptroller  are  not  to  be  assumed  as  law. 
Although  instructions  from  the  Treasury 
■Department  may  afford  an  apology  for  the  col- 
lector, and  exonerate  him  from  any  intentional 
violation  of  duty,  yet  it  can  never  be  admitted 
that  tbey  can  shield  him  from  all  responsibility, 
when  not  warranted  by  the  rules  and  principles 
of  law.  If  any  authority  is  necessary  to  sup- 
port tbis  position,  it  will  be  found  in  the  case 
of  Elliott  V.  Swertwout,  10  Peters,  153,  where 
it  ia  expressly  laid  down  that  instructions  from 
tbe  Treasury  Department  cannot  change  the 
law  or  affect  the  rights  of  the  parties;  that  the 
collector  is  not  bound  to  take  and  adopt  such 
instructions,  but  is  at  liberty  to  judge  for  him- 
ITT*]  self,  and  act  'accordingly,  And,  in 
that  case,  the  personal  responsibility  of  the 
eolle«tor  is  fully  examined  and  his  liability  held 
to  be  governed  by  the  fact  whether  he  has  paid 
over  the  money  to  the  treasury  before  any 
notice  of  a  claim  to  have  it  refunded  has  lieen 
given  to  him.  And  it  is  there  settled  that 
where  the  money  has  been  paid  over  to  the 
treaaury,  without  any  notice  or  objection  to  its 
beiDg  paid  over,  it  is  to  be  considered  a  purely 
voluntary  payment;  and  no  suit  can  be  main- 
tained against  the  collector  to  recover  ft  back; 
but  when,  at  the  time  of  payment,  notice  is 
given  to  the  collector  that  the  duties  are 
ebarged  too  high,  and  accompanied  witb  a  dec- 
laratton  by  the  party  paying  the  money  that  he 
tnteods  to  prosecute  him  to  recover  back  the 
amount  erroneously  paid.  In  such  case  the  col- 
leetor  is  personally  liable.  And  the  court  add 
that  such  must  necessarily  be  the  rule,  unless 
the  broad  proposition  can  be  maintained  that  no 
action  will  lie  against  a  eolleetor  to  recover 
baek  an  excees  of  dutiea  paid  him,  hut  that 
recourse  must  be  had  to  the  govemmeut  for 
tedivsa.  Such  a  principle,  say  the  court,  would 
be  estendhig  an  exemption  to  a  public  officer, 
beyoad  any  protection  sanctioned  oy  any  prin- 
dple  ot  law  or  sound  public  policy.  AJid  nn- 
metona  eases  in  the  English  courts  are  referred 
to  where  auitj  have  been  maintained  against  pub 
lie  offieera  to  recover  back  money  paid  to  obtain 
a  relaaaa  aad  disdxargs  of  gooda  seized,  whtoh 
1*  Ifc  ai. 


were  not  liable  to  Miaure:  the  courts  observing 
that  the  revenue  laws  ought  not  to  be  made  the 
means  of  oppressing  the  subject.  And  if  an 
action  would  lie  to  recover  back  money  paid 
to  obtain  possession  of  goods  illegally  seised, 
the  same  principle  will  sustain  an  action  to 
recover  back  money  illegally  exacted,  under 
the  penalty  of  forfeiting  all  credit  at  the  ens- 
tom-nouse,  due  notice  having  been  given  to  the 
collector  not  to  pay  it  over  to  the  treasury. 
The  true  doctrine  on  this  subject  Is  laid  down 
in  the  case  of  Bize  v.  Dickseon,  1  Term  Kep. 
286.  Lord  Mansfield  there  eaid  the  rule  had 
always  been  that  if  a  man  has  paid  what  the 
law  would  not  have  compelled  him  to  pay,  but 
what  in  equity  and  conscience  he  ought  to  pay, 
he  cannot  recover  it  back  in  an  action  for 
money  had  and  received:  but  where  money  la 
paid  under  a  mistake,  where  there  was  no 
ground  to  claim  in  conscience,  the  party  may 
recover  it  back  again  in  thia  kind  of  action. 
If  this  be  the  true  rule,  of  which  I  think  there 
can  be  no  doubt,  the  plaintiff  haa  a  right  to 
recover  back  the  money  in  this  case.  It  is  fully 
proved  that  It  was  included  in  his  bond  by  mis- 
take, and  waa  held  by  the  collector  without 
any  right  in  law  or  conscience  to  retain  It;  and 
payment  of  the  bond  was  exacted  under  the 
penalty  of  forfeiture  of  credit  at  the  custom- 
house. If  an  actibn  against  the  collector  can- 
not be  maintained  to  recover  back  money  paid 
under  such  circumstances,  it  la  difficult  to  con- 
ceive a  case  that  would  sustain  an  action. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tbe  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  on  the  points  and  questions  on 
which  the  judges  *of  the  said  court  [*S78 
were  opposed  in  opinion,  and  which  were  cer- 
tified to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  the  opinion  of  this  court, 
first,  that  upon  the  facts  stated  in  the  case,  the 
plaintilT  Bend  is  not  entitled  to  recover  back 
the  excess  of  duties  paid  by  him  on  the  pack- 
age No.  4G,  as  mentioned  in  the  case.  And, 
second,  that  silk  hose  is  entitled  to  be  admit- 
ted to  entry  free  of  duty,  under  the  Act  of  the 
2d  of  March,  1833,  entitled.  "An  Act  to  modify 
the  Act  of  the  Mth  of  July,  1832,  and  all  other 
acts  imposing  duties  on  imports;"  which  de- 
clares that  all  manufactures  of  silk,  or  of 
uhich  silk  is  the  component  material  of  chief 
value,  coming  from  this  side  of  the  Cape  of 
Good  Hope,  except  sewing  silk,  shall  be  free  of 
duty.  Whereupon  It  is  ordered  and  adjudged 
by  this  court,  that  It  be  so  certifled  to  the  said 
Circuit  Court,  and  that  this  cause  be  remanded 
to  the  said  court,  that  further  proceedings  may 
be  had  therein  according  to  law. 


Mandamus— custody   of   goods   seized   by   ea 
lector — judgment   of  district   court   only  i 
viewed  on  appeal  or  writ  of  error. 
The  Supreme  Court  will  not  Issoe  a  mandam 


Mora— As  to  mandamus-^aee  note  to  4  L.  ed. 
V.  S.  2S3 ;  SB  L.  ed.  V.  8.  160. 

As  to  mandamoa  to  eontrol  IntBrlfy  ,Mar|>--aes 
note  to  39  L.  td.  D.  &  ISD.     ^^^'""Vi-, 


CouBT  or  IHK  UflRED  States. 


attei  B  leliure  by  Ibe 
■«>«.»»  York,  WM  in  the  mir- 

•bal  of  proccw  bad  lined   by 

•rd«r  of  h»  gooda.    Tbe  muda- 

Supreme  Court,  to  abow  tbat  &t  custodj  of  tbe 
■oodi  waa  to  eontloDe  In  the  eollecUir  of  the 
port.  The  coart  aald :  Tbla  la  oeltber  more  doi 
leaa  thaa  Bo  application  for  an  order  to  revene  tbi 
aolema  judKnieiit  of  the  dliitrlct  Jadze,  In  a  inattei 
cteftrlT  wltGlD  tbe  luriadletlon  of  the  court,  and  U 
•ubslltuta  another  jodsmeot  In  Ita  itead. 

A  writ  of  mandamua  la  not  a  proper  proceaa  tc 
correct  an  erroaeout  Jodnnent  or  decree  rendered 
Id  an  Inferior  coart.  That  la  a  Datter  wblcb  ia 
properly  eiamloable  on  a  writ  of  error,  or  on  an 
•ppeal  to  tbe  proper  appellBts  trlbuaal.  Nor  can 
tn«  Supreme  Court  iMue  a  mandamaa  to  tbe  Dli- 
trtct  Ctnirt,  on  tbe  ground  that  It  la  necenarj  tor 
the  eierclM  of  Ita  appellate  Jarledlctlon ;  for  if 
there  la  any  appellate  Jurisdiction  In  thla  caae.  It 
la  direct  and  Immediate  Co  tbe  Circuit  Court  of  tbe 
Southern  Dlatrict  of  New  York.  It  hii  been  re- 
|i«atedly  declared  by  tbla  eonrt  that  It  will  not,  by 
nandsoiua,  dinct  b  Judge  to  make  a  partlculr- 
Jndiment  in  a  ault,  but  will  only  raqulre  him  ' 
proceed  to  render  Jadgmr-- 

By  tbe  lUty-'-"  - 


„, , h  aectiDD  of  the  Collection  „.. 

at  1T6S,  ch.  1S8.  the  piods  or  merehandlae  aelied 
DDder  that  act  are  to  be  pat  Into  and  remain  In  the 
coatody  of  tbe  collector,  or  inch  other  peraoni  ai 
ha  may  appoint  for  tbat  puipoae,  no  tonger  than 
until  tbe  proper  proceedlnga  are  Initltnted  under 
the  S9th  aecllon  of  tbe  asme  act.  to  ascertalD 
whether  they  are  forfeited  or  not ;  and  aa  aoon  aa 
the  mirabal  lelsei  tbe  foodi,  under  the  proper 
proceaa  of  tbe  court,  the  manhal  li  entitled  to  tha 
•ole  and  eiclailfe  cnatody  tbercnf.  aablect  to  the 
future  orden  of  the  court. 

ON  the  22d  December,  1838,  an  information 
WBi  Sled  by  the  diatriet  attom«j,  on  be- 
half ot.  the  United  Statea,  in  tlie  Diatriet  Court 
of  the  United  States  for  tbe  Soutberu  District 
of  New  Yorlc,  alleging  that  tbe  goodi  therein 
described  bad  been  aeiced  b;  tbe  collector  as 
forfeited  to  the  use  of  the  United  Statea,  for 
TiolatioD  of  the  revenus  laws,  etc.,  etc.:  and 
prayed  the  usual  proceai  and  monition  of  tbe 
court,  and  the  condemnBtion  of  the  said  goods, 
Bf  a  etanding  rule  of  the  court,  adopted  on 
the  19th  of  October,  1801.  it  was  ordered  "that 
whenever  the  attorney  of  the  district  ahall,  in 
behalf  of  the  United  States,  flle  a  libel  or  in- 
formation with  the  cleric  of  this  court,  agaiaat 
any  vessel,  goods  or  property  seiied  as  for- 
feited to  the  use  of  the  United  States,  for 
breach  of  any  act  of  the  said  United  States, 
it  shall  be  the  duty  ot  the  clerk  to  cause,  of 
course,  a  monition  to  iasue  to  the  marshal  of 
the  district,  directing  the  said  marsbal  to  attach 
tbe  said  vessel,  goods  or  property,  and  to  de- 
tain tbe  same  in  bis  custody,  until  the  further 
order  of  the  court  in  the  premises;  and  to 
cause  due  notice  to  be  given  or  publbhed  of 

Pursuant  to  this  rule,  and  the  UDiform  prac- 
tice of  tbe  court  since  its  adoption,  the  clerk, 
on  filing  tbe  information  in  this  cause,  iaeued 
a  monition  and  warrant  directing  tbe  marsbal 
to  attach  the  property  specifically  described  in 
tbe  information,  and  to  detain  tbe  same  in  his 
custody  until  tbe  further  order  of  tbe  court  re- 
specting the  same,  and  to  give  notice,  etc.,  etc. 

Tbe  collector  of  New  York,  Mr.  Hoyt,  de- 
SSO*]  nying  the  authority  of  *the  marshal  to 
execute  such  warrants  in  respect  to  seiiures 
made  liy  him,  or  by  the  officers  of  the  customs, 
and  to  prevent  the  enforcement  of  the  process 
issued  in  tliis  case,  filed,  in  the  District  Court, 
tie  followmg  p^pext 


The  United  States 

Sundry  packages  of  goods. 

Motion  by  Jesse  Hoyt,  collector  of  eustnmn 
for  the  port  of  New  Yorlc,  that  the  clause  of 
tbe  monition  issued  in  this  cause,  by  which 
tbe  marshal  ia  directed  to  detain  the  goods,  at- 
tached by  virtue  of  said  monition,  in  his  cus- 
tody, until  the  further  order  of  the  court  re- 
apecting  the  same  shall  be  quashed  and  stricken 
out,  on  the  ground  that  the  said  clause  is  re- 
pugnant to  the  6Bth  section  of  the  "Act  to 
regulate  the  collection  of  dutiee  on  imports  and 
tonnage,"  approved  March  2d,  17S9,  and  ia, 
therefore,  illegal  and  void ;  or  that  the  said  mo- 
nition be  so  reformed  and  amended  that  the  said 
goods,  etc.,  remain  in  tbe  custody  of  tha  said 
collector,  or  such  person  as  be  shall  appoint  for 
tbat  purpose,  until  the  proceedings  commencod 
for  the  forfeiture  of  the  said  ^ooda  shall  be  d«- 
termined,  and  It  be  Judicially  ascertained 
whether  the  same  have  been  forfeited  or  not,  M 
required  b;  tlw  t«id  69th  aection  of  the  net 
above  named. 

By  the  consent  of  Ur.  Butler,  tbe  diatriet 
attorney  of  New  York,  the  motion  waa  aub- 
mitted  to  the  District  Court  for  its  decision. 

Tbe  Distriot  Court,  on  tbe  Bth  of  itwaxj, 
'""'"  denied  tbe  motion  of  the  collector. 


New  York,  and  the  marshal  of  the  Southern 
District,  with  tbe  assent  and  approbation  of 
the  District  Judge: 

It  ia  agreed  tbat  a  motion  for  a  mandamua, 
to  be  directed  to  the  District  Judge  of  tha 
United  States  for  the  Southern  District  of  New 
York,  commanding  him — 

1.  To  vacate  the  order  entered  in  tbe  aald 
District  Court  on  tbe  eighth  day  of  January, 
instant,  denying  the  motion  of  the  above  named 
relator,  referred  to  in  tbe  said  order;  and, 

2.  To  grant  the  prayer  of  said  motion,  or  ao 
much  thereof,  and  in  such  form  as  this  court 
shall  adjudge  and  direct,  be  brought  on  to  be 
argued  in  the  Supreme  Court  of  the  United 
States,  on  any  motion  day  when  counsel  cui 
be  beard,  without  any  rule  to  show  cauae,  or 
any  application  for  such  rule,  on  tbe  facta 
stated  in  the  opinion  of  the  District  Judge,  de- 
livered on  the  eighth  day  of  January,  instant. 

Mr.  Grundy,  Attorney -General,  stated  that 
this  was,  in  point  of  fact,  a  controversy  be- 
tween the  collector  of  tbe  port  of  New  Yorlc 
and  the  marshal  of  tbe  Southern  District;  and 
the  United  Statea  had  no  interest  in  tb» 
question  involved,  except  so  far  aa  their  shar* 
of  the  proceeds  of  forfeited  goods  might  b« 
affected  by  it,  in  common  with  the  parties 
entitled  to  the  other  shares,  be  would  leara  ifc 
be  'presented  by  the  counsel  of  the  (*S81 
parties  for  the  consideration  of  the  court. 

Hr.  Gilpin,  counsel  for  Mr.  Hoyt,  tbe  col. 
lector,  moved  for  the  mandamus,  according  to 
the  agreement  between  the  parties;  and  cog. 
tended  tbat  tbe  District  Court  for  the  Southed 
District  of  New  York  ought  to  have  amendtd 
its  process,  by  strilcing  out  tbat  part  of  It 
which  authorizes  the  marsbal  to  take  goodi 
seized  for  a  violation  of  the  revenue  laws  into 
bis  custody,  before  it  is  ascertained  wliathsr 
they  are  forfeited  or  not.  , 
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ta 


e  of  the  property.  Again,  If  the 
the  goods  without  iu»t  CAUse,  he 
lem  to  the  owner;  be  U  answer- 


The  queitlon  U  one  of  general  concern,  and 
Ui«  i»«ctloe  ought  to  be  settled  by  tbU  tribn- 
saJ,  so  that  uniformity  may  eiiai  throughout 
ftU  the  ports  of  the  United  States,  and  the  du- 
ties of  two  claaaes  of  regponsible  public  func- 
tionarits  be  aatisfactorily  asoertained.  But  it 
ia  also  a  matter  of  individual  conoem  to  the 
collector  and  officer*  of  the  revenue.  Their 
share  of  the  proceeds  of  condemned  goods  )■ 

firen  to  thetn  as  the  reward  of  vigilance  and 
elity.  To  guard  the  rights  of  the  citizen, 
however,  it  could  only  be  obtained  after  litl- 
gktMD,  often  protracted  and  expensive.  It  is 
alwaya  attended  with  the  risk  of  incurring 
damages  by  improper  or  oTer-iealous  conduct. 
Unnecessarily  to  diminii 
fore,  a  hardship  to  th 
eontrkry  to  the  spirit  of  the 
Goods  thus  seized,  often  lay  for  long-  periods 
before  they  are  condemned.  If  they  remain  in 
the  public  wsrehouM,  heavy  charges  are  avoid- 
ed; if  delivered  to  the  marshal,  the  cost  ol 
custody  will  in  many  cases  exceed  or  equal 
the  whole  vail        '    '  .-      .    -■      .... 

collector  seizei 
must  return  tbem 
able  for  so  doing)  to  remove  them  from  his 
custody  is  to  add  to  his  risk,  if  not  to  sub- 
ieet  him  to  actual  loss.  Tbia  question,  there- 
fore, is  one  involving  very  important  private 
int«reats;  one  that  the  collectars  and  revenue 
officers  must  desire  to  see  settled  by  a  tri- 
bunal from  which  there  is  no  appeal. 

It  is  not  a  complicated  question.  It  rests 
atirely  on  the  proper  construction  of  a  few 
acts  of  CoDKress.  It  appears  to  have  been  the 
intention  of  Congress,  as  manifested  in  these 
acta,  to  leave  all  goods,  wares,  and  merchandise 
in  the  custody  of  the  revenue  officers,  until  it 
was  ascertained  by  a  judicial  judgment  wheth- 
er they  were  forfeited  or  not. 

By  the  first  Collection  Act  of  3l8t  July,  178B, 
section  26,  1  Story's  Lawa,  S4,  the  positive 
duty  is  imposed  on  coDectors  and  revenue  offl- 
eers  to  seize  vessels  and  goods  liable  to  be  for- 
faited  for  violating  the  revenue  laws;  and  this 
provision  is  lepeated  in  the  subsequent  laws  of 
the  4th  August,  1790,  I  Story's  Laws,  148,  and 
of  Zd  March,  1799,  1  Story's  Laws,  S33,  the 
last  of  which  is  now  in  force.    The  same  acts 


ly,  in  all  such  cases  of  selmre,  and  to  have  it 
prosecuted  to  effect,  according  to  the  mode  pre- 
scribed by  law.  This  mode  ig  pointed  out  in 
the  Otb  section  of  the  Judiciary  Act  of  24th 
SSa*]  September,  1789,  I  Story's  'Laws,  60, 
which  dirMts  all  seiture  under  laws  of  impost 
to  be  included  in  the  admiralty  and  maritime 
inrisdiction  of  the  District  Court;  and  In  the 
Id  section  of  the  Process  Act  of  29th  Septem- 
ber, 1TB9,  1  Story's  Laws,  67,  which  directs 
that  the  forma  and  modes  of  proceeding  in 
eaaes  within  the  admiralty  and  maritime  juris- 
diction of  the  District  Court,  shall  be  accord- 
ing to  the  course  of  tbe  civil  law.  This  course 
ia  the  filing  of  a  libel,  and  the  issuing,  from  the 
court,  the  proper  process  for  placing  the  goods 
lUKler  its  cognizance;  giving  notice  to  claim- 
ants, and  ascertaining  the  fMt  of  such  a  viola- 
tion of  the  laws  as  produces  forfeiture.  The 
purtienlar  officer  In  whose  custody  the  goods 
■ftt  placed  when  nudw  the  oagniutnoa  ^  ths 
1*  It.  eO. 


Murt,  forma  no  part  of  the  "conrat  of  the 
dvil  lawj"  it  may  be  one  person  or  another,  aa 
usage,  the  rules  of  court,  or  statute  may  pre- 
scribe. In  this  cose  it  is  not  left  to  usage  or 
judicial  re;;ulntion;  if  it  were,  they  would  cer- 
tainly sustain  the  right  of  the  collector:  for 
it  appears  to  be  unquestioned  that  in  all  ports 
of  the  United  States,  goods  seized  for  forfeiture 
are,  and  from  the  banning  of  the  government 
always  have  been,  left  in  the  public  warehouse 
until  condemnation  or  release;  and  that  even 
in  New  York,  where  the  clause  now  objected 
to  is  found  in  the  process.  The  actual  removal 
of  the  goods  therefrom  has  not  been  required 
by  the  court  or  permitted  in  practice.  But  it 
is  positively  prescribed  by  law,  and  always  baa 
been  a  part  of  the  revenue  aystem,  nhat  all 
goods,  wares,  or  merchandise,  which  shall  be 
seized  by  virtue  of  the  revenue  laws,  shall  be 

tiut  into  and  remain  in  the  custody  of  the  col- 
ector,  or  such  other  person  as  he  shall  appoint 
for  that  purpose,  until  the  proceedings  re- 
quired by  law  are  had  to  ascertain  whether  the 
same  are  forfeited  or  not."  This  explicit  en- 
actment is  found  in  the  law  of  3Ist  July,  1780, 
1  Story's  Laws,  24,  in  that  of  4th  August, 
1790,  1  Story's  Laws,  148,  and  finally,  in  that 
of  Zd  March,  1799,  1  Story's  Laws,  833;  from 
which  time  no  provision  whatever,  in  conflict 
with  it,  can  be  found.  A  point  that  is  thus 
so  clearly  established  by  the  positive  words  of 
the  statute;  which  is  so  consonant  with  the 
whole  revenue  system  and  the  interests  of 
parties  secured  by  that  system;  which  is  sanc- 
tioned by  long,  general,  and  unauestioned  usage, 
would  seem  scarcely  to  need  the  added  weight 
of  judicial  interpretation.  This,  however,  is  to 
be  found  In  support  of  the  right  of  the  col- 
lector, but  never  to  the  contrary.  It  is  de- 
cided by  the  Circuit  Court  of  Massachusetts,  in 
the  case  of  Burke  v.  Trevitt,  1  Mason,  100, 
that  "by  the  Act  of  Sd  March,  1799,  aH  goods 
seized  under  that  act  are  to  be  put  into  and 
remain  in  the  custody  of  the  collector  or  his 
agent;  that  the  goods  are  still  in  contempla- 
tion of  law  in  the  custody  of  the  court,  and 
that  the  collector  remains  as  much  responsible 
to  the  court  for  the  property,  and  as  much 
bound  to  obey  its  decrees  and  orders,  aa  the 
marshal  is  as  to  property  confided  to  his  care; 
the  collector  is,  quoad  hoc,  the  mere  official 
keeper  for  the  court." 

In  opposition  to  this  aeries  of  statutory  regu- 
lation, sanctioned  by  'judicial  decision,  [*3aS 
nothing  is  produced  to  sustain  the  right  of  the 
marehiU  to  take  the  posaession  of  the  goods  im- 
mediately after  the  institution  of  suit,  except 
the  words  of  the  fourth  section  of  the  Act  of 
8th  May,  1792.  I  Story's  Laws,  259,  which 
prescribes  the  fees  and  allowances  to  marshals. 
It  says  that  "the  marshal  shall  have  the  cus- 
tody of  all  vessels  and  goods  seized  by  any  offi- 
cer of  the  revenue,  and  shall  be  allowed  such 


tion  as  having  relation  to  the  marshal's  com- 
pensation, and  to  the  custody  of  goods,  which, 
aa  the  executive  officer  of  the  court,  he  is  en- 
titled to  after  it  has  been  "ascertained  whether 
they  are  forfeited  or  not;"  it  is  sufficient  to  re- 
mark that  this  law  was  passed  in  179Z,  and 
that  the  provision  now  relied  on  waa  made  tn 
17BS,  and  hat  nevar  t^*^  atniQei^i^pd  or  in- 
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Urfer«d  trltfa.  If  tbe  Aet  ol  1792  aver  applied 
to  th«  eustodf  b«fora  judgmaut,  it  is  unquei- 
tioiublj  repeaJed. 

Mr.  Wright,  for  tbe  maralwl  of  the  ■outh'em 
dittrict  of  New  York,  oont«nded  that  tlie  Dia- 
trict  Court  of  New  York  had  properl;  decided 
the  queation  before  that  court. 

The  60th  aectiun  of  the  Act  of  Congreaa  of 
Uftrch  2,  1799,  doei  not  repeal  tbe  Brat  clauae 
of  the  4th  aection  of  tbe  Act  of  the  8th  of  May, 
1792.  The  worda  of  the  Act  of  the  8th  at  Maj, 
1792,  are,  "That  tbe  marahal  ahall  have  the 
oustodf  of  all  Teseela  and  gooda  aeized  bf  any 
officer  of  tbe  revenue,  and  ehall  be  allowed 
•uch  oompenaation  therefor  «•  tbe  court  may 
judge  reaeouable."  Act  for  regulating  proceaa 
In  tbe  courts  of  tbe  United  Statea,  2  Lawa  U. 
e.  301. 

The  wordi  of  the  Act  of  2d  Uareb,  1799,  are, 
'?hat  all  gooda,  warea,  or  merchandiae,  which 
aball  be  seized  by  virtue  of  this  act,  shall  be 
pat  into,  and  remain  in  the  custody  of  the  col- 
lector, or  auch  other  peraon  as  he  shall  appoint 
for  that  purpoae,  until  auch  proceedings  ehall 
be  bad  as  by  thia  act  are  required,  to  aae 
tain  whether  the  same  have  b«en  forfeited 
not."  3  Iaws  U.  S.  169;  aection  69  of  "The 
act  to  regulate  the  collection  of  duties 
posts  and  tonnage." 

Tbe  custody  intended  In  theae  two  atatutea  la 
different;  and,  properly  underatood,  the 
doea  not  conflict  with  the  other.  The  poi 
Slon  and  custody  ol  the  marshal  is  a  posseasion 
and  custody  obtained  through  the  power  and 
process  of  the  court,  and  not  otherwise.  Tbe 
poaaeaaion  and  cuatody  of  the  collector  is  a  poe- 
•eaaion  and  custody  obtained  through  the  pow- 
er given  to  him  and  the  other  officera  of 


These  seitures  are  always  without  proc- 
ess, unless  It  be  tbe  process  ol  a  search-war- 

The  Act  of  1799  is  to  regulate  the  coDection 
of  duties,  etc.  See  sec.  68  and  70;  also  sec.  24 
and  26  of  Act  of  178S;  also  sec.  48  and  60  of 
Act  of  1790;  also  sec  27  of  Act  of  1763. 

The  possession  and  custody  of  the  collector 
is  to  continue  "until  auch  proceedings  shall  be 
had  as  by  this  act  (the  Act  of  17D9)  are  re- 
SB4*]  quired  *ta  ascerlain  whether  the  same 
(the  property,  whatever  it  may  be)  have  been 
forfeited  or  not." 

The  first  of  these  "proceedings,"  according 
to  the  uniform  practice  of  the  court,  is  the 
preparation  and  tiling  of  the  libel.  The  second 
"proceeding"  ia  the  issuing  of  the  monition 
and  warrant  oif  attachment, In  pursuance  of  the 
prayer  of  the  libel.  The  third  is  the  delivery 
of  the  monitioQ  and  warrant  to  the  marghal; 
and  the  fourth  "proceeding"  is  the  service  of 
this  process  by  the  marshal.  And  here  the  pos- 
session  of  the  articles,  the  subject  of  the  in- 
formation by  the  marshal,  begina,  and  that  of 
the  collector  en  da. 

An  tbe  "proceedings"  to  be  carried  to  judg- 
ment of  aoquittal  or  condemnatioo,  before  the 
"custody"  of  the  collector  oan  be  discharged  r 
Does  the  act  itself  permit  thia  construetiont 
"And  the  collector,  within  whose  district  the 
•eirare  shall  be  made,  or  forfeiture  Incurred,  Is 
hereby  enjoined  to  cause  suits  for  the  same  to 


he  commenced  without  delay,  and  prosecuted 
to  effect,"  etc.  3  Laws  U.  S.  221,  see.  89. 
Can  the  collector  do  this  without  surrendering 
the  articles  proceeded  against  to  the  custody  of 
the  court,  and  its  officer — the  "custody"  con- 
fided to  him  by  the  39th  section  of  the  act  of 
Congress!  The  act  declares  (section  89,  3 
Uws  V.  S.  221);  "And  all  ships  or  vessels, 
goods,  wares,  or  merchandise,  which  shall  be- 
come forfeited  in  virtue  of  this  act,  shall  be 
seised,  libeled,  and  prosecuted,  as  aforesaid,  ia 
the  proper  court  having  cognizance  thereof; 
which  court  shall  cause  fourteen  days'  notice 
to  be  given  of  such  seizure  and  libel,"  etc 
Win  it  be  contended  that  the  "aeinire"  here 
directed,  ia  any  other  than  a  seizure  by  proeesa 
of  lawT 

The  coort  is  autboriEcd,  at  any  time  after  the 
property  has  been  seized  and  prosecuted,  upon 
the  application  of  a  claimant,  to  appoint  ap- 
praisers to  value  the  property;  to  take  from 
the  claimant  a  bond  with  surety  for  th* 
amount  of  the  valuation,  and  to  order  the  poa- 
seesion  and  custody  of  the  property  to  be  sur- 
rendered to  him.  This  is  to  be  done  befor« 
judgment  of  acquittal  or  forfeiture,  and  thia 
must   terminate   the   custody  of  the   collector. 

Again:  The  marshal  is  directed  to  sell  the 
property  at  auction,  and  to  pay  the  proceeds 
into  court,  in  cose  it  has  not  been  bonded,  and 
judgment  of  forfeiture  and  condemnation  shall 
pass  against  it.  If  the  properly  is  not  in  the 
custody  of  the  marshal  during  the  proceed- 
ings, how  can  he  be  held  responsible  for  Bod- 
ing it  to  sell  T 

If  perishable  property  be  seized,  tbe  power 
of  the  court  to  order  a  sale,  pendente  lite,  upon 
the  application  of  the  district  attorney,  and  of 
the  claimant,  if  any  there  be,  and  on  the  ap- 
plication of  the  district  attorney  alone,  if  no 
claimant  appear,  cannot  be  doubted  or  denied  t 
and  yet  this  could  not  be  done  without  putting 
an  end  to  the  cuatody  of  the  collector. 

Nor  ia  the  collector  bound  by  a  mere  order 
of  tbe  court,  without  notice,  and  an  opportu- 
nity to  ahow  cause  against  its  being  obligatory 
upon  him.  He  is  not  an  officer  of  the  court. 
If  he  is  the  keeper  pendente  lite  of  the  gooda 
"sei^eed,"  be  Is  so  by  the  force  of  the  statute, 
*oot  by  the  order  of  the  court,  or  by  ['ass 
any  process  issued  by  it,  or  under  its  authority. 

Did  Congress  intend,  by  the  passage  of  the 
69th  section  of  the  Act  of  2d  March,  1799,  to 
repeal  the  first  clause  of  the  4th  section  of  the 
Act  of  the  Sth  of  May,  17921  The  proviaion  of 
the  26th  section  of  the  Act  of  1789  was  iden- 
tical witb  that  now  existing  and  in  force  in 
the  SOth  sectioD  of  the  Act  of  1799,  except  tbe 
words,  "or  auch  other  person  ■■  be  shall  ap- 
point for  that  purpose."  That  act  read:  "That 
all  goods,  wares,  and  merdiandise,  which  shall 
be  seized  by  virtue  of  thia  act,  shall  be  put  in- 
to and  remain  in  the  custody  of  the  collector, 
until,"  etc.  2  Laws  U.  S.  24;  the  Act  to  reg- 
ulate  the  collection  of  duties,  etc.,  passed  July 
31,  1789. 

The  26th  section  of  the  laatnamed  act  wu 
auperseded  by  the  49th  section  of  that  of  1790, 
which  is  perfectly  identical  with  the  e9th  seo- 
tion  of  tbe  Act  of  1799,  which  superseded  thta. 
Here  the  words,  "or  such  other  peraon  as  Iw 
shall  appoint  for  that  purpose,"  are  first  intro- 
duced; and  tbe  whole  section  is  literally  copied 
D,;,l,:«t,,L,^.>.?^    «•• 


Ki-PAXiB  Evn. 


Ik  tk*  mth  Medoa  of  am  Art  of  1799.  S  I«w« 
O.  &  103j  Act  of  4tb  Aog.  1790.  rPb  pro- 
vide man  diMtuall;  tor  the  eoHoetioii  of  du- 


■o  tegiaUted,  rnt«iitfc>iukll7,  M  to  havo  npealad 
ilmt  tteUaa  by  tbla  elkiue  bj  ImplleatloD,  uid 
then  bftTo  repMlod  this  clatue  hj  impllMtlon 
by  the  r«-eiiA«tmeiit  of  thatT  Waa  the  merBhel 
to  have  the  otutodj  befon  proceaB  I  If  th«  eatb 
•action  of  the  Act  of  1T99  b  to  be  eoiiBtnied  aa 
ft  repeal  of  the  fltat  elauae  of  the  4th  eeotion  of 
the  Act  of  1792,  who,  between  that  time  and 
tbe  preaent,  baa  had  the  right  to  the  "cnatodT" 
of  '^•ael*^  MisedT 

If  it  were  anwaeary  to  avoid  this  IneonTen- 
tent  oonitnietton,  would  not  the  court  be  jus- 
tHM  In  Mjing  that,  quoad  the  proseButloD, 
the  marahal  la  tbe  "otner  peraon"  appoloted 
by  the  eoUeetor  to  take  toe  custody  of  the 
property  1  Tbe  collector  Is  the  proaeeutor.  It 
b,  by  the  S9th  aeotioii  of  this  act,  made  hli 
duty  to  proMcnte  "without  delay;"  while  the 
Nth  section  gives  the  custody  of  the  property 
to  him,  "or  such  other  person  ai  he  shall  ~~ 
point  for  that  purpose.  If,  then,  the  oo 
of  the  "proeerdings  require*  that  the  marshal 
ihall  have  the  "custody"  of  the  property  by 
virtue  of  process,  does  he  not,  by  the  act  of 
proaecutioQ.  quoad  hoc,  make  him  that  "other 
parson  T"  Burke  v.  Travltt,  1  Uaaon's  Rep. 
M-100.  Is  it  policy,  further  than  ia  necaaeary, 
to  continue  property  aelzed  in  this  summary 
■anner.  In  the  handi,  possession,  and  ciutody 
of  a  party  in  interest!  The  collector  la  sudi  a 
party,  he  beiat  entitled  to  a  share  of  the  pro- 
•aeda  If  the  property  ia  forfeited. 

Mr.  Gilpin,  tn  npU: 

The  anoment  againat  tills  motion  does  not 
deny  thalaml  rfght  of  the  collector  to  the  cue- 
tody  of  MM!  a^ed,  but  confines  it  to  tbe  cus- 
ISt*]  todr  'nerely  Inddent  to  the  seinire, 
and  makes  it  szplra  with  tbe  eommencenient  of 
proceedings  for  tbe  condemnation. 

8iub  a  eonatnietion  !■  contrary  to  the  plafn 
langnaoe  of  tlte  99th  seetlon  of  the  Act  of 
17M.  That  act  is  the  latest;  aubsequent  to  all 
otben  eitedi  ita  provisions  are  the  actual  law, 
ao  matter  wbethar  or  not  they  conflict  with 
any  that  are  pravlons.  If  tbey  are  so  clear  as 
to  laava  no  doabt,  there  Is  an  end  of  tbe  case. 
Wben  the  whole  section  is  read  togather,  there 
Mama  no  room  for  doubt.  "All  goods,  wares, 
anid  merchandise,  whieh  ahall  be  seized  by  vlr- 
toa  of  this  aet,  shall  be  put  Into  and  Tcmain  In 
tka  matody  of  tbe  colleMor,  or  such  other  per- 
•on  as  he  ehall  appoint  for  that  purpose,  until 
aneh  proceedings  shall  be  bad  as  by  this  act 
ara  reqolnd  to  aaoertain  whether  the  same  are 
forfeited  or  not;  and  if  It  shall  be  adjudged 
tkat  tW  "*  not  forfeited,  they  shall  be  forth- 
with restored  to  the  owner  or  owners,  claimant 
or  claimants  thereof;  and  If  any  person  or 
peraona  ahall  eoaeaal  or  buy  any  goods,  varea 
or  meidiandiae,  knowing  them  to  De  liable  to 
seisnre  by  this  aet,  such  person  or  persons 
■hall,  on  convietlon  thereof,  forfeit  and  pay  a 
■dm  double  tbe  amount  or  value  of  tbe  goods, 
wares,  or  nerchandlBe,  so  cM>noealed  or  pur- 
itaTril  *  la  It  not  evident  that  this  seetlon  is 
Meant  to  proTlds  for  the  euatody  of  the  goods 
1*  L.  ad. 


from  the  moment  they  an  aelasd,  aa  liable  for 


iug  this  interval,  would  It  not  havel.__  . 
stated  In  this  section  T  It  provides  for  their 
custody  until  "prooeedfaiga  are  had  to  aseer- 
tain  whether  they  are  forfeitod,  and  if  tbey 
are  adjudged  aot  to  be  forfeited,"  they  are  to  ba 
given  up.  Is  It  passible  to  oonstrue  the  ■«■- 
beace  otherwise  than  as  a  saying  that  the  Judg- 
ment of  tbe  court  Is  the  proceeding  by  whleh 
the  forfeiture  U  to  be  awsertalnedt  If  the  law 
of  170S  were  not  In  eziatenoe,  eould  anyone 
doubt  for  an  Inataat  that  this  would  be  ad- 
mitted without  qoesttoDl  If  so,  it  ought  now 
to  be  ■dmitted,  for  this  fa  a  subsequent  stat> 
utory  provision,  to  be  aaeatiJued  from  ita  ss> 

Ereaa  language;  not  by  reference  to  a  previona 
iw,  wbidi  cannot  control  or  affeet  It. 
But  the  eonstructba  contended  for  la  not  only 
eontrary  to  the  language  of  the  d9th  aeotlon; 
it  ia  contrary  to  tbe  whole  scope  of  the  law  of 
1799.  That  law  embraoes  all  proeeedlngs  rela- 
tive to  imported  goods.  It  provides  for  alt 
cases  that  ooeur  from  the  time  of  their  arrival 
to  the  time  of  their  final  disposition,  whathar 
that  be  by  their  delivery  to  the  Importer  or  by 
their  sale  aa  forfeited.  The  duties  of  the  oof- 
leotor,  of  the  various  revenue  offloers,  and  of 
the  court  are  particularly  set  forth.  Is  It 
possible  the  ensUHly  of  goods  aelied  and  wait- 
ing adjudication  ahould  not  bo  axplMtly  pro- 
vided fort  Tet  tha  only  provlalon  fa  that 
whleh  glrea  It  to  tbe  oollector.  Is  it  poarible 
the  law  Intended  to  give  It  to  the  marahal, 
when  there  ia  no  provision  to  that  effect  T  The 
duties  of  the  collector  in  maldRg  seisnre  and 


tha     oourt,     the     clerk, 

preecribed;  the  sale,  if  the  goods  [*aST 
are  eondemned,  is,  by  the  expreaa  worda  of  the 
law,  to  be  made  by  the  marshal.  There  la  no 
omisston  to  assign  explicitly  specifle  duties  to 
the  several  officers,  in  every  successive  stage, 
from  the  moment  the  ^oods  are  imported;  o    ' 


not,  then,  be  a  total  violation  of  Ita  whole 
scope,  so  to  construe  tbe  09tb  section  aa,  In  Ute 
first  place,  to  prevent  It  from  embradng,  aa 
its  plain  tenor  would  do,  tbe  euatody  of  the 
~;oods  up  to  the  time  of  Judgment;  and  thra, 

laving  done  this,  to  eonter  that  custody  on  aa 
officer  to  whom  it  fa  never  given  in  the  same 
law,  although  that  law  was  evidently  Intended 
to  provide  for  and  assign  the  specifle  duties  of 
every  officer  t    Vet  to  thb  result  ths  oppodta 

.reument  necessarily  leads. 

Nor  ia  tbe  oonatruethin  contended  for  mora 

pposed  to  the  ezpreas  language  and  general 
scope  of  these  statutory  provisions  than  It  ia 
to  the  whole  spirit  of  the  revenue  systam  of 

le  United  States,  aa  regards  importod  gooda 
_jb}ect  to  Impost  duties.  Tbe  leading  and  dfa- 
tinct  feature  of  that  system  Is  to  leave  all 
goods  subject  to  duty.  In  the  actual  custody  of 
tbe  oollector,  until  the  duties  are  paid  or  ea- 
cnred.  Up  to  tliat  time  the  govamment, 
through  Its  revenue  officer,  keeps  its  lien— ■ 
holds  its  poaaeaaion.    The  moment  >  vaa»el 


moment  >  ^■■■■l  Jt^ 


SuraKMB  Coim  of  tsx  Unm  Siatw. 


il«M  wttUa  tiM  mUn  «f  th«  Dnlt^  StatM. 
tte  MlleotoT,  or  hla  nibordiiiate  officer,  t«kM 
yoneMlon  of  the  Boodsi  he  Meerttdn*  the  im- 

Et  duties  on  tSem;  be  examinea  whether 
J  are  liable  to  forfeiture;  he  proTidea  ware- 
koiuea  for  tlieir  lafe  keeping;  if  the;  are 
•ricei  for  forfeiture,  he  haa  l«gal  ptooeedingi 
inetftnted}  if  deUvered  to  the  olalmant  on 
bond,  W  aM*  that  kddltional  bonda  for  the 
datiea  are  takant  ba  lella  them  if  the  duties 
an  not  paid  or  aMnred  within  nine  monthe; 
Ua  penult  i*  neoeaaarr  for  th^  delirerr.  To 
allow  the  mairiial  to  talce  them  from  the  pub- 
Ua  warehoaae,  pendente  lite,  ia  at  direct  Tail- 
anee  with  thla  whole  lyatem,  and  for  no  cor- 
lanion^iV  benefit.  It  depriraa  the  goTemment 
of  Ita  aeemltj  for  the  duliee;  it  aubetltntea  an 
(rfDoer  having  no  connection  with  the  revenue 
for  htm  who  ia  expreealy  charged  with  that 
dnt;,  and  with  the  preservation  of  the 
beat  aecuritj'— the  goooa  themselves — until 
that  revenue  ia  paid.  The  omission  of 
tkia  law  to  give  to  the  collector  tbe  custodj  of 
vmnIs,  as  weU  aa  goodi,  oonSrms  this  view.  It 
doea  not  direct  him  to  retain  the  custod;  of 
veaaela  aelsed,  for  the;  are  not  liable  to  Im- 
peat  ddtlea;  they  are  not  articles  affording  a 
nvenne;  thej  do  not  come  within  the  scope 
of  tbe  nvenne  system.  It  ta  true  they  are 
■ubjeet  to  tbe  payments  for  tonnage,  called 
dntlea;  but  these  are  in  fact  mere  port  charges, 
in  no  m-j  resembling  impost  duties,  or  requir- 
ing the  same  regulaUons.  The  very  omission, 
Uierefore,  to  indude  vessels  in  the  provisions 
of  the  act  giving  the  enstody  of  goods  to  the 
eoUeetor,  would  seem  to  show  that  those  provi- 
aions  were  msde  with  reference  to  the  reveow 
■^tem.  If  so,  they  can  only  be  consistent 
with  it,  by  construing  them  in  the  manner  « 
tended  for  by  the  coIIeetoT. 
SSt*]  The  argument  in  support  of  the  op- 
poaite  eonstructlon,  and  which  goes  to  limit  the 
enatody  of  the  collector  to  the  mere  possessii 
tneUent  to  tbe  seisnre,  does  not  controvert  any 
of  these  grounds.  It  relies  solely  on  an  en- 
deavor to  show  that  other  provisions  (rf  the  Act 
of  ITH  are  Ineonsisteut  with  the  custody  of 
the  eoUector  after  the  institution  of  legal  pro- 
eeedings.  One  point  of  the  opposite  argument 
b  that  the  suit  Is  to  be  "prosecuted  to  effect;" 
and  that  this  cannot  be  done  without  anrren- 
dering  tlie  goods  to  the  custody  of  an  officer  of 
tbe  eourti  and  that  the  collector  Is  not  an  of- 
Seer  of  tbe  court,  or  bound  to  obey  its  order. 
To  tUs  it  may  be  answered,  in  the  first  place, 
ttet  the  custody  of  an  officer  of  tbe  court  u  not 
nacaaaary  to  the  effectual  prosecution  of  tbe 
proeeeding*  for  forfeiture;  those  prooeedinga 
aonaiat  in  the  aaoertalnment  of  certain  facta  in- 
dapcodent  entirely  of  tbe  enstody  of  the  goods 
mtil  their  reetoraUon  or  aale  Is  decreed  oy  a 
Jidgmsnt,  when  tlie  law  provides  the  officer 
and  tbe  mode  of  effectuating  that  judgment, 
which  ever  ft  may  be;  in  tbe  mean  time  it  it 
niBcient  if  the  law  provides  that  tbe  goods  are 
aaiely  kept  by  any  person  to  answer  to  the 
tadgment;  but  In  the  second  plaee,  the  collector 
Is  an  ^Bcer  of  the  court,  and  so  oonatituted  by 
this  very  taw,  ao  long  aa  the  prooeedinga  are 
depending.  In  the  words  of  tbe  Circuit  Court 
of  Uaaaaehusetts  In  Burke  v.  Trevitt,  1  Haaon, 
100,  tbe  eoUeetor  "i»  the  mere  official  keeper  of 
tbe  oonrt,"  Anotba"  point  of  the  argument  ia, 
tt« 


that  as  notioe  must  be  gfven  by  the  court  of 
the  selinre  of  the  goods,  such  seizure  must  be 
one  made  under  process  of  the  court;  the  vary 
words  of  the  law  cited  to  sustain  this  conitnio- 
tlon  seem  to  controvert  it,  for  they  speak  of 
the  aelsura  of  which  notioe  ta  to  be  pven  aa 
anterior  to  the  libel  wben  it  ia  admitted  that 
tbe  only  seisnre  on  the  process  of  tbe  oonrt 
must  be  anbaeqnent  to  tbe  libel;  for  on  the  al- 
legations of  the  libel  all  its  process  is  founded. 
Nor  is  it  possible  to  sustain  this  distinction 
by  refermoe  to  the  words  of  the  statntei  it 
speaks  constantly  of  aeiEure  (or  forfeiture,  but 
in  every  instance  treats  it  sa  an  act  of  the  ool- 
leetor,  never  of  the  marshal.  Besides,  the  dis- 
tinction is  unnecessary  to  secure  the  ri(^ts  of 
anj  persons  for  whose  benefit  tlie  notice  la  to 
be  gtT«B.  Again,  it  ia  said  that  before  judg- 
ment tbe  eotut  may  direct  tbe  delivery  of  tbe 
goods  on  bond,  or  their  sale  If  perishable;  and 
that  either  of  thaae  acts  ends  tbe  eolleetor'a 
custody.  It  is  not  apparent  bow  either  ol 
these  aeta  of  Ute  court  conflict  with  that  custo- 
dy, either  to  tbe  injury  of  the  oolteetor,  or  of 
tne  seenritf  of  tbe  goremment;  because  in  tbe 
Qrst  inataooe  tbe  act  ia  expressly  autborisod 
and  it  ta  provided  that  full  aecuritj  both  for 
the  value  of  the  goods  and  the  amount  of  du- 
ties shall  be  previously  given;  in  the  other 
there  ia  certainly  no  anthority  given  to  the 
oonrt  by  any  law,  but  if  it  were  exeroiBed, 
doubtless  it  would  be  attended  with  tbe  same 
disposition  of  the  proceeds  of  the  sale.  If, 
therefore,  these  acts  do  terminate  tbe  eollset- 
or's  custody,  before  judgment.  It  la  only  by 
tbe  substitution  of  a  security  or  other  prop- 
erty equal  in  value,  and  aa  much  under  fata 
control;  this  is  not  the  case  If  the  cuatody 
*be  taken  from  him  by  the  preliminary  [*tSt 
process  of  the  marshfu's  attachment.  Nor  doea 
the  provision  of  tlie  law,  which  directs  the  sale 
after  condemnation  to  be  made  by  the  marahal, 
seem  to  conflict  with  the  eonstmetlon  con- 
tended for  by  tbe  oollector;  on  the  contrary, 
the  expreaa  msignation  of  tlie  marshal,  in  thia 
instance,  and  of  tbe  oollector  in  tbe  other, 
would  seem  to  sanction  his  construction.  But 
the  sale  is  an  executive  act  of  the  court,  and 

Eroperly  done  by  Its  executive  officer,  who  le 
aund  to  make  bis  return  immediately;  this  la 
in  no  respect  similar  to  the  ouatody  of  tbe 
goods  before  condemnation. 

One  point  of  tbe  opposite  argument  remains 
to  be  noticed.  It  is  said  that  if  the  Act  of  170S 
is  construed  as  a  repeal  of  that  of  ITEIS,  it  will 
leave  no  prevision  for  the  euatody  of  vessela; 
and  also  that  tbe  latter  act  must  have  l>een 
eaually  a  repeal  of  those  of  1789  and  1700 
which  would  remove  all  provisions  for  the 
custody  of  goods  before  proeeaa — a  construe- 
tion  it  is  alleged,  ao  Inconvenient  Uut  It  would 
justify  tbe  oourt,  if  necessary,  in  order  to  ob- 
viate it,  to  consider  the  marsbal  as  one  of  the 
"other  persons"  to  whom  the  collector  mtg^t 
himself  confide  the  custody.  To  this  argument 
tbe  answer  is.  that  the  Act  of  1T09  Is  not  a  iw- 
peal  of  tbe  Act  of  17S2,  nor  was  the  latter  a  i«> 
peat  of  those  of  1789  and  1790.  The  Aet  of 
1702  is  an  act  generally  enilaining  the  dutiea 
and  regulating  tbe  fees  of  tbe  marslial,  the 
others  are  acts  elaborately  arranging  the  rere- 
syatem;  tbe  clause  in  the  Act^  of  1702  is 
subsidiary  to  the  othera;  It  refers  to  sueb  can- 


Haidt  t.  Hon. 


monJUoa,  iraued  in  that  c 


court,  but  not  in  conflict  with  th« 
t«m  or  urmngemanta.  But  areo  if  tha  Act  of 
17H  were  ft  npeftl  of  that  of  1T92,  it  would 
not,  *«  !•  contended,  leave  no  provision  for 
the  cmtod;  of  veaieli,  liecftDBe  the;  u«  not  lU' 
ehuled  amonc  tlie  artielo  placed  bj  tbe  for- 
mer act  in  <&arge  of  tbe  collector,  and  there- 
ton  M  to  them  tbe  Act  of  1TB2  remain!  un- 
repealed and  give*  tlia  enatodj  to  tbe  manhaL 

Mt.  Justice  Stoiy  delivered  tbe  opinion  of 

Tbij  ia  tlie  case  of  a  motion  made  bj  the 
collector  of  New  Yoric  for  a  mandamns  to  be 
directed  to  tbe  district  Judge  of  tbe  Southern 
District  of  New  York,  under  tbe  following 
dremnitancea.  Tbe  oollector,  on  tbe  26th  oif 
December  last,  made  a  motion  In  a  certain 
canaa  of  seiiuie  then  depending  befoi«  tbe 
aftid  judge,  that  the  clause  of  tbe  common 
_.*^,_   I J  ._  ...-^ ,^  l,y  ^iiich   (ac- 

M) 

at- 
tached hj  virtue  of  the  said  monition  In  hia 
matody,  until  the  further  order  of  the  court 
be  quashed  and  stricken  out;  on  the  ground 
that  tlic  said  dauaa  la  repugnant  to  tbe  6Bth 
aeettoB  of  tbe  Act  of  1799,  ch.  128,  (ntitled, 
"An  Act  to  regulate  the  eollection  of  dutiM  on 
bnporti  and  tonnase;"  or  that  tbe  said  moni- 
tion be  BO  reformed  and  amended  that  tbe  said 
loodi  remain  in  the  custodj'  of  the  said  col- 
lector, or  such  person  as  he  shall  appoint  for 
IVO*]  'that  purpose,  until  the  proceedingi 
commenced  for  tbe  forfeiture  of  tbe  aaid  goods 
aball  be  determined,  and  It  be  Judldallf  as- 
certained whether  the  same  have  been  for- 
feited or  not,  as  required  bv  tbe  aald  Wth 
aectlon  of  the  act.  Tlie  district  judge  after 
fnll  bearine  prononnoed  an  elaborate  opinion, 
reviewing  tne  whole  series  of  laws  on  the  sub- 
ject, ajia  refused  to  grant  tbe  motion.  Tbe 
present  motion  is  for  a  mandamus  to  compel 
Um  to  vacate  tbe  order  denying  tbe  original 
notion  of  the  collector. 

We  are  of  opinion  that  this  Is,  (n  no  lust 
Bfusn.  a  ease  for  a  writ  of  mandamus.  This 
eottrt  has  suthorltv  given  to  It  b j  tbe  ISth  sec- 
tion of  the  Judicial  Act  of  1789.  ch.  20,  to 
iasne  write  of  mandamus  in  cases  warranted  by 
tbe  prindpie*  and  usages  of  law  to  an;  court* 
appointed  under  tbe  authority  of  tbe  United 
mates.  The  preaent  appilcatton  Is  not  war- 
lanted  by  any  aucb  pnnciplee  and  usage*  of 
law.     It  is  neither  more  nor  len  than  an  ap- 

Slcation  for  an  order  to  reverse  tbe  solemn 
dgment  of  the  district  judge,  in  a  matter 
dearly  within  the  jurisdiction  of  the  court,  and 
to  substitute  another  judgment  in  its  itead. 
Now,  a  writ  of  mandamus  u  not  a  proper  proc- 
e*a  to  correct  an  erroneous  judgment  or  decree 
rmidered  In  an  inferior  court.  That  is  properly 
matter  which  is  examinable  upon  a  writ  of 
error  or  an  appeal  (as  the  ease  may  require) 
to  the  proper  appellate  tribunal.  Neither  can 
tUa  court  issue  tne  writ  upon  the  ground  that 
It  ia  necessary  for  tbe  exercise  of  It*  own  sp- 

Ee  jurisdiction;  for  the  proper  appellate 
Iction,  if  any^  in  this  case,  la  direi^t  and 
liate  to  the  Circuit  Court  for  the  South- 
cm  District  of  Newyorlc  It  ba*  been  repeat- 
10  It.  ed- 


ediy  dedared  by  thla  court  that  ft  wOl  not,  ^ 
mandamus,  direct  a  judge  what  judgment  to 
enter  in  a  anlt;  but  only  will  require  him  to 

Cooeed  to  render  Judgment.  Tbe  case  of  The 
fe  and  Fire  Insurance  Co.  of  New  York  v. 
Adams,  In  8  Peters'*  Bep.  291;  and  0  Petera'a 
Bep.  S73,  1*  directly  in  point. 

But,  aa  there  appear*  to  have  been  some  di- 
versity of  construction  In  the  different  dia- 
triot*  of  tbe  United  States  or  the  law*  on  tbli 
subject,  and  as  It  1*  a  matter  of  gwMral  c 
ircfia  diatri 


cem  throughout  all  tbe  c 


I  diatricta, 


and  ^tplieable  to  tbe  daily  practice  of  the 
court*,  and  tbe  point  has  tieai  luUy  anued,  we 
think  it  right  to  aay  that  we  are  of  qplnliMi 
that  tbe  construction  of  the  law  of  tlia  United 
States,  maintained  by  the  district  Judge  in  hla 
opinion,  is  tbe  correct  one,  to  wit,  that  by  tbe 
a9th  section  of  tbe  CoUection  Act  of  17S9,  oh. 
128,  tbe  goods,  ware*,  and  mercbandiae  aeliad 
under  thM  act  are  to  be  put  Into  and  remain 
in  tbe  custody  of  the  collector,  or  such  other 
persons  as  he  shall  appoint  for  that  purpoae, 
no  longer  than  until  tbe  proper  proceeding*  are 
had  under  the  69th  section  of  the  same  act  to 
ascertain  whether  they  are  forfeited  or  not; 
and  that  as  soon  a*  the  marshal  seln*  the 
game  goods  under  the  proper  process  of  tbe 
court,  tbe  marshal  is  entitled  to  tbe  sole  and 
exclusive  custody  thereof,  subject  to  the  future 
orders  of  the  court. 

The  motion  for  msndamo*  1*  denied. 

*Mr.  Justice  Baldwin  concurred  with  [*>•! 
tbe  court,  In  tbe  opinion  that  this  is  not  a  ease 
for  a  mandamn*.  The  result  of  this  Is  that 
the  case  Is  coram  non  Judice.  Any  opinion 
which  may  be  given  on  other  point*  In  the  case 
cannot  be  Unmng  In  any  case.    He  was  not 


•EDWABD  HABDT  I 

V. 

JESSE  HOYT. 
811k  stocking*  exempt  from  duty. 


exempted  Irom  tbe  psjmfot  of  dotr  br  tL. 
Lei  ot  CoDgress  pssMd  March  2,  1BS3.  tDtllled 
'An  Act  Ot  DOdlfr  the  Act  ol  the  i4tti  Julr,  1SS2, 
and  all  other  acta  Imposlnc  dotle*  en  Imports." 


the  Southern  Diotriet  of  New  York. 

This  cause  came  before  tbe  court  on  a  certio- 
rari to  the  Superior  Court  of  the  (Sty  of  New 
York  tbe  action  being  in  assumpsit  to  recover 
from  the  defendant  the  *um  of  tl48.£9,  re- 
ceived by  him  aa  eoUector  of  the  port  of  New 
York,  for  duties  on  an  Importation  of  silk  hoB& 
The  duty  was  levied  at  the  rate  of  twenty-flra 
per  centum  ad  valorem,  aa  'HtosIerT,''  nnder 
the  £d  article  of  the  2d  section  of  the  Act  of 
Congress  approved  July  14th,  1832,  entitled 
"An  Act  to  alter  and  amend  the  several  acts 
impoaing  dutlea  on  importa.'  Tbe  plea  of  non 
asBUmpsit  waa  pleaded  by  tbe  defendant  in  bar 
of  the  action. 

It  lieing  proved  that  tbe  artlda*  importod 
were   stodiiiin  and  balf-stoeUnga,  made  *■• 


SvnxMM  Coon  ot  ihk  Uinm  BtAm. 


Unij  of  (ilh,  and  w««  Imported  from  liTor- 
pool,  la  England,  In  the  ihip  St.  Andrew,  In 
tlM  month  01  October,  In  the  Tear  one  thouund 

a[bt  bnndred  uul  thirty- eight,  which  port  of 
verpool  ia  a  port  thia  tide  of  the  Cape  of 
Good  Hope;  the  tollowing  point  waa  presented, 
during  toe  progreaa  of  the  trial,  for  the  oplaiou 
of  the  jodgea,  on  which  the  judges  were 
poMd  in  o^uioD,  via.: 
Whether  Ute  lald  allk  hose  waa  aabjeet  to  the 

Byment  of  the  duty  Imposed  on  hoaiery  by  the 
elauae  of  the  2d  aection  of  the  Act  of  July 
14th,  1832,  entitled,  "An  Act  to  alter  and 
amend  the  aeveral  acta  Imposing  dutiea  on 
importa." 

Or  whether,  aa  manufactorei  of  allk,  not 
being  sewing  Bilk,  they  were  exempted  from 
the  payment  of  duty  by  the  4th  section  of  the 
Act  of  March  2d,  1BS3  entitled,  "An  Act  to 
modify  the  Act  of  the  fourteenth  of  July,  one 
thousand  elffht  hundred  and  thirty-two,  and  all 
other  acta  Unpoaing  duties  on  imports,"  which 
declares  that  all  manufactures  of  ailk,  or  of 
which  ailk  la  the  component  material  of  chief 
value,  coming  from  this  side  of  the  Caps  of 
Good  Hope,  except  sewing  silk,  shall  be  free. 

Which  point,  upon  which  the  dlaagresment 
has  happened,  under  the  direction  of  the  judges 
ot  the  said  court,  at  the  request  of  the  counsel 
for  tha  parties  in  the  cause,  was  ordered  to  he 
certified  unto  the  Supreme  Court  of  the  United 
States  at  the  next  session. 

The  case  was  submitted  to  the  oourt,  on  the 
argument  In  the  ease  of  Bend  t.  Hoyt,  by  Mr. 
Baymond  (or  the  plaintiff,  and  Mr.  Omndy, 
Attorney -General,  for  the  IJnited  States. 
1»S*]  *Hr.  Justice  Stoiy  delivered  the 
opinion  of  the  court: 

This  ease  InTolres  the  second  point  only, 
which  has  been  just  decided  In  the  ease  of  Bend 
T.  Hoyt,  and,  therefore,  it  is  only  necessary  to 
say  that  It  will  be  certified  to  the  Circuit  Court 
for  the  Southern  District  of  New  York,  that 
the  sltk  stocldnga  and  half- stockings  mentioned 
in  the  case  were  exempted  from  duty  on  their 
importation,  under  the  Act  of  the  Ed  of  March, 
1833,  ch.  354. 


which  ths  judges  of  the  said  ureuit  Court 
wen  opposed  m  opinion,  and  which  were  cer- 
tified to  this  court  for  its  opinion,  agreeably  to 
til*  act  of  Congress  In  such  ease  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consider- 
ation whereof,  this  court  is  of  opinion  that  the 
illk  hose,  as  manufactures  of  silk,  not  being 
sewing  sUk,  were  exempted  from  the  payment 
of  duty,  by  the  4th  section  of  the  Act  of  the  2d 
of  March,  1S33,  entitled,  "An  Act  to  modify 
the  Aot  of  the  I4th  of  July,  1B32,  and  all  other 
aota  Imposing  duties  on  imports,"  which  de- 
dares  that  all  manufactures  of  ailk,  or  of  which 
silk  Is  the  component  material  of  chief  value, 
ooming  from  this  aide  of  the  Cape  of  Good 
Hope,  except  sewing  silk,  shall  be  free  of  duty. 
Whereupon,  It  is  ordered  and  adjudged  by  this 
oourt  that  it  be  so  certified  to  the  said  Circuit 
Court,  and  that  thia  csuae  be  remanded  to  the 
said  court,  that  further  proceedings  may  be 
had  therein  according  to  law. 
]•• 


•JOHN  F.  VAN  NBS8,  AppeUan^       [at4 

ALPHBU8  HTATT  at  aJ.,  Appellees. 

What  may  be  taken  on  execution. 

Tbe  principle  or  the  cammoD  lav  undoubtedli'  ta 

^t  no  propcitr  bat  that  In  nblcb  tbe  debtor  lias 

legal  title  Is  liable  to  be  taken  In  eiecattoo  ;  and, 

_.._  .     ..  .        ..        ■  *  in  the  Bnf  llab  conrts 


that 


■17  I 

-  -^ HaL.. 

aceordtnglT,  It  Is  wdi  Hnieo  in  us  u: 

that  an  egalUbla  Interest  is  not  Uable 

In  the  Cnlted  BUtea,  dllleient  vlaws  bsTe  been 
taken  of  thia  question  In  tbe  coarts  of  the  several 
States.  Except  aa  acaloat  the  mort|ace&  the  mort- 
canor  la  rasaided  aa  th«  real  owner  of  the  prop- 
er^ Bortaaced ;  and  this  rule  has  var;  exteaalirelT 
preTitted  In  the  Statea  of  the  United  Btates.  that 
an  eqnit;  of  rademptlan  la  vendible  aa  real  prop- 
«rt7  on  an  execution,  and  that  It  la  also  cbarso- 
able  with  tbe  dower  of  the  wKe  ot  the  mortiorear. 

The  eqnltT  of  redemption  ot  a  moTtga»or  of  lend 
In  that  part  ot  the  Dlatrlet  ot  Colnmbla,  ceded  br 

e  State  of  Maryland  to  the  United  States,  cannot 

..1. —  1- .1 —  "Tiller  a  Oerl  faciei.    At  "-* 

be  United  States,  tbe  i 
tbe  law  of  Ifanland. 

It  la  not  DecsMarv  to  refer  to  aDtborftlea  to  aoa- 
tain  a  proposition  that  a  cboae  In  action  Is  not 
liable  to  be  levied  on  by  a  Deri  fadaa 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  County  of  Waatdng- 
ton.  In  the  District  of  Columbia. 

In  November,  183$,  the  appellant  filed  a  hUl 
i«  the  Circuit  Court  against  Alpheus  Hyatt  and 
others.  The  following  were  the  Im^rtant 
facts  in  the  ease,  as  sustained  by  the  evidence: 

In  December,  1818,  William  Cocklin  leased 
to  James  Shields  a  lot  of  ground  in  tbe  city  of 
Washington  for  ten  years  from  January  1st, 
1810,  for  the  rent  of  thirty-five  dollars  p*r 
annum.  The  lessee  covenanted  to  erect  and 
build,  within  twelve  months,  a  two-story  brick 
house  upon  the  lot;  and  the  parties  agreed  that 
If  at  or  before  the  expiration  of  the  lease,  the 
lessee  should  pay  to  the  leasor  the  sum  of  three 
hundred  and  seventy -five  dollars,  the  rent 
should  cease,  and  so  if  a  portion  or  part  of  the 
of  three  hundred  and  seventy  Ave  dollars 
should  be  paid  within  the  time,  the  rent  should 
be  diminished  according  to  the  sum  or  sums 
paid.  On  the  payment  of  the  whole  of  the 
sum,  William  Cocklin  was  to  make  to  the  l«a- 
a  good  and  sufficient  title  In  fee-simple  to 
the  lot. 

Jamea  Shields,  on  tbe  23d  of  September, 
1B23,  mortgaged  the  lot  and  improvements 
upon  it  to  Jmiu  Franks,  to  secure  a  debt  of 
91,127;  and  on  the  Tth  day  of  May,  1825,  the 
mortgagee  assigned  all  his  right  and  title  under 
ihe  mortgage  to  Alphcua  Hyatt,  one  of  the  ap- 

Sellees;  and  on  the  Sth  day  of  nuiy,  1820,  Jamea 
hields  released  all  his  interest  in  the  lot  to 
Alpheus  Hyatt,  for  the  consideration  of  two 
hundred  dollars.  Subsequently,  In  May,  1828, 
Alpheua  Hyatt,  havin<:  paid  to  the  heira  and 
representatives  of  William  Cocklin  the  whole 
sum  of  three  hundred  and  seventy -five  dollars 
and  the  intermediate  rent,  they  released  to  him 
the  premises,  and  conveyed  to  him  in  fee-sim- 
ple all  their  right,  title,  and  property  In  tha 

On  the  eighth  day  of  November,  1823,  John 
P.  VanNrss,  the  'appellant,  obtained,  [*Z9S 
before  a  magistrate  of  the  County  of  Washing- 
ton, a  judgment  for  thirty  dotlara  and  twenty- 
"  'e  cents,  against  James  Shields,  and  he  caused 

fieri  facias  to  be  issued  on  the  judgment,  oa 
Peters    IS. 


Vim  H»a  V.  aATuc  n  al 


«Im  lOtk  of  JoM,  ISM,  WMkr  whieh  >  levj 
■«de  by  tka  eonatsble  luTing  the  prooMi,  — 
Um  ri^ht,  tHk  intoreit,  eataU,  aad  etaini  of 
JkBiM  ShIeldB,  in  and  to  th»  lot  origiiMUf  bald 
bj 


„       _  .      the  pi 

for  tb*  nun  of  flftj-four  toWan,  on  tbt  lOth  of 
J«lT.  18H|  aai  John  P.  VuNsm,  the  •ppd- 
bat.  beHLHiB  tbe  poMhuer  thereof  on  the  lOth 
dny  of  ^ignat,  1926;  tiie  ooa*t«ble  oonreyod 
the  pnmiaei  eold  by  him,  to  tbe  tppeUuit,  bj 
»  deed  of  indentive,  wUcb  waa  reoonUd  on 
the  nh  of  January,  1826. 

The  ^^lant  having  filed  Ua  biU  etatlng  aU 
tbe  faeta,  and  allying  the  ooaveyanoea  made 
by  Sblalda  and  Franke,  and  the  hein  and  rep' 
naentstiTea  of  William  Coelclin  to  hare  bean 
•mnMona  and  fiandulent,  and  aTening  hU  foil 
I  lailinnni  to  pay  the  faelra  and  repreeentatirea 
of  William  CoeUin,  or  to  tbe  reprenntatiTea  of 
nmake,  all  that  Shiolda  wai  bound  to  pay  to 
them;  prayed  a  decree  that  the  property  ehonld 
be  aaaigBM  to  him,  and  that  he  eluiiild  be 
quieted  in  tbe  poueaiion  of  the  aame,  and  for 
general  relief. 

There  waa  no  evidenoe  to  ei^port  the  allega- 
Uoaa  of  frand  ttated  in  the  bill,  nor  waa  there 
any  proof  given  of  notioa  to  the  appelleea  of  tbe 
MiDB.  The  auawera,  aa  far  aa  they  were  r«- 
^MHuive  to  the  bill,  and  the  tererM  ezhlbite 
with  tbe  biU  aikt  the  anewen,  were  tbe  only 
peoota  in  the  eauM. 

The  Oreult  Court,  after  a  hearing  of 
partlea  by  their  eonneel,  dlamlaeed  the  MU  with 
eoata,  and  the  oomplainut  pnieeoated  this  ap- 
paal. 

Tba  cnac  waa  argnad  by  Ur.  Hoban  and  Hr. 
Can  for  the  ^pelbat,  and  by  Ur.  Key  for  the 


*^ 


ror  tbe  appellant,  it  waa  mntended  that  the 
CInndt  Court  erred  In  refuaing  the  pr&yer  con> 
tained  in  tbe  bUL 

That  the  aale  of  tbe  oonatable  oonreyed  tbe 
estate  of  Shielda  at  the  time  to  VanNeaa. 

That  there  la  no  proof  of  any  other  inoum- 
biuiee  on  the  property  than  the  punjkaae 
mttmtj  and  rent,  when  TahKeaa  purohaaed. 

Mr.  Hoban  ooniid««d  the  intereat  of  Bhlelda 
in  tbe  lot,  at  the  time  of  the  aale  by  the  oonata- 
ble, aa  one  liable  to  execution.  The  mortgageor 
in  poeaeaaion  ia  the  owner  of  the  property,  and 
Us  interest  may  be  levied  npon  and  aold.  (Sted, 
irCnU  T.  Lenox,  S  Serg.  ft  Rawle,  230;  2 
Unmle*fa  Hep.  132;  IS  Maaa.  Rep.  SOS;  i 
Johns.  Bep.  41;  10  Johna.  Rep.  481;  12  Johna. 
Rsp.  seii  1  Bam.  &  Aid.  2»;  S  Palge'a  Bep. 
tl9;  «  CnUHb's  Bep.  16$. 

Mr.  Coxe,  alwi  fur  the  appellant,  eontended 
thnt  the  inUraat  of  Shields  in  the  land  waa  sueLi 
aa  waa  the  subject  of  an  exeenUon,  and  that 
S»«*)  the  deed  from  the  eonatable  to  tbe  ap- 
peHaiit  eonvered  that  toterest.  It  wsa  recorded 
within  the  tlnw  required  by  law,  and  wss  a 
vnUd  and  elBcient  deed.  Tbe  mortgageor  la  the 
owar  of  the  property  mortgaged  against  all 
the  world,  the  mortgage  excepted. 

Mr.  Key,  for  the  appellaea: 

Tbs  appellant  acqund  ni 
arty  of  Shields  by  the  Jud(, 
for*  a  msgiatrsto.  This  Is  prohibited  hy  the 
Aat  of  Cowseaa  of  March,  1823.  Biroh'a  Di- 
gest, 111.    Nor  was  any  acquired  by  tbe  levy 


made  under  the  fieri  taidas  Issaed  aBdar  the 

Jnd^ent.  This  is  tbe  eonseqnenee  of  the  nco- 
vision  of  tlw  act  of  Congreaa  againat  a  Uan. 
There  la  no  record  of  judgments  nefora  mS|da' 
tratea,  aitd  therefore  no  notice  of  them.  Tbe 
same  may  be  aaid  aa  to  the  Bale  by  the  oonata- 
ble, and  nntil  tbe  deed  of  August,  1826,  was 
recorded  in  January,   IBM,  nothing  eonM  be 


the  aubjeet  of  a  levy.  In  May  previous  to  tbe 
proceedmg  he  had  mortgaged  the  lot  to  Franks, 
who  BUbseqaently,  before  tbe  eonatable'a  aale, 
o(»ivey«d  tne  mortgaBed  interest  to  Alpbeos 
Hyatt.  On  tbe  Mb  irf  May,  182S,  Sbislds  re- 
leased aU  his  intereat  in  the  prBmiaes  to  Mr. 
Hyatt. 

But  Shielda  bad  no  tntersst  npon  whIeh  a 
levy  eould  be  made  under  tbe  leaae  from  Ooek- 
iin;  or  if  be  had  an  Interest  under  tbe  lease,  it 
expired  on  the  lat  of  January,  1628.  The  ^■ 
peUant  applied  in  1836  to  the  hein  of  tbe  lessor, 
to  redeem  in  1S30,  when  all  the  Interest  under 
the  lease  was  sure. 

Shielda  had  nothing  but  an  equity  of  re- 
demption on  the  propwtvt  and  thta  In  the 
Diatriet  of  Colnmbia,  which  ia  regulated  by  the 


levied  upon.  8  Bast,  4H;  2  Saunden,  11; 
Aet  of  Maryland  of  1810,  eh.  180;  S  Craneh, 
494;  2  Harrla  *  M'Henry,  S66t  B  Huik  * 
Johns.  316. 

Mr.  Justice  Barbour  delivered  tbe  oplniott 
of  Uie  eonrt : 

This  Is  an  aroeal  from  the  dreuit  Court  fOr 
tbe  County  of  Washington,  in  a  suit  in  eqnltT 
bronght  by  the  appelant  In  that  eonrt.  In 
whi^  a  decree  was  made,  dismiaalng  the  btll 
with  eoata. 

The  eaae  waa  this:  On  the  Slat  day  of  De- 
cember, 1818  an  agreement  was  entered  into 
between  William  OKklin  and  James  Shieids, 
by  which  Cocktin  leased  to  Shielda  part  of  alot 
In  tlie  city  of  Washington  for  tea  yeara  from 
tbe  lat  of  January,  181S,  for  the  yearly  rent  of 
tbirty-Bve  dollars.  The  leasee  was  to  build  a 
two-atory  brick  houae  on  tbe  lot,  within  twelv* 
montha  from  the  date  of  tbe  lease.  And  It  was 
agreed  between  the  parties  that  if,  at  tbe  ex^- 
ration  of  the  lease,  Shielda  ehonld  pay  to  Col- 
lin three  hundred  and  aeventy-flve  dollars,  thsn 
the  rent  ahould  ceaae  to  be  paid;  or  if  all,  or 
any  part  of  the  three  hundred  and  seventy-fire 
dollars  were  paid  before  the  expiration  of  the 
lease,  then  anoh  part  *of  the  rent  of  [*SVT 
thirty-five  dollars  should  cease,  as  ahould  bear 
an  equal  proportion  to  tbe  money  ao  ftM.  And 
on  tte  receipt  of  the  whole  of  tbe  pnrehaas 
money,  and  not  before,  Gocklin  ahould  make 
to  Sblelda  a  good  and  aufBdent  title  In  fee-aim- 
pie  to  the  tot  of  ground  described  ii>  tbe  lease. 

On  the  23d  of  BepUmber,  IS23,  Bhielda,  the 
leaaee,  mortgaged  the  premises  to  a  certain 
John  Franks,  to  aeeurB  a  debt  of  tl.1^-18.  On 
Tth  May,  1826,  Pranka  assigned  aU  hi*  rl^t 
and  title  to  tbe  appellee;  who  also,  on  the  Sth 
of  May,  1825,  procured  from  Shields  a  release 
of  hia  interest,  and  from  the  repreaentativea  of 
Gocklin  a  oonveyuice  of  all  their  t^tl*,  <»>  ,Uw 
16th  irf  April,  1B2C  ,,  „  LiOO^jJ^ 


guFBua  Ooon  or  ths  tfinm  Sri-im. 


Ok  tha  8th  of  November,  1823,  the  ftppellKot 
obtained,  before  •  magiBtrate  In  WosUngton 
Oounty,  K  judgment  sgainst  Shield*  for  S30.25, 
ud  ■  fieri  faciaa  iraued  thereon,  on  the  10th  of 
June,  1824,  which  wti  levied  by  the  constable 

Tu  the  riDht,  title,  estate,  interest,  and  claim 
Shield*  &i  the  lot  In  question.  At  the  sale 
of  Um  lot,  nnder  this  execution,  the  appellant 
tweame  the  purchaser,  at  the  price  of  fifty-four 
dollars;  aud  the  constable,  by  a  deed  dated  the 
19tb  of  August,  1B2S,  and  recorded  the  flth  of 
January,  1W6,  conveyed  the  right  and  title  of 
ShJelda  in  the  lot  to  the  appellant. 

The  bill  was  brought  by  the  appellant  against 
tbe  appellee,  Shields,  the  representative  of 
Cocklin  wid  of  Franks,  stating  the  above  facts, 
which  are  all  that  are  mat«ri^  to  a  eorrect  un- 
derstanding of  the  case;  charging  that  the 
mortgage  to  Franks  was  fraudulent  and  covin- 
ous, and  that  alt  the  conveyances  to  the  appd< 
lee  were  made  with  full  knowledge  by  all  par- 
tfea  of  the  appellant's  purchase  and  righta; 
averring  his  readiness  to  pay  all  that  Shields 
was  bound  to  pay  tor  the  property  in  question 
at  tbe  time  of  his  purchase,  to  tioeklin  or  his 
heln,  or  to  the  representatives  of  Franks,  then 
deceased;  and  praying  that  all  the  parties 
mt^t  be  compelled  to  assign  their  pretended 
rights  and  claims  to  the  property  in  question, 
to  the  complainant,  and  deliver  up  quiet  ^s«es- 
aioD  of  the  premises,  and  for  general  relief. 

The  view  which  we  have  token  of  the  ease 
rendera  It  unnecessary  to  state  the  grounds  of 
defense  taken  in  the  several  answers.  It  will 
be  sufficient  to  say  that  there  is  no  proof  in  the 
cause,  except  the  answers,  a*  far  as  they  are 
responsive  to  the  bill,  and  the  several  exhibits 
witn  the  bill  and  answers,  that  all  the  facts 
stated  above  are  contained  in  the  bill  itself,  and 

firoven  by  the  exhihita,  and  that  there  is  no  ev- 
deuce  to  sustain  either  fraud,  or  notice,  as  Mi- 
le^ in  tbe  bill. 

Upon  this  state  of  the  case,  tbe  question 
arises  whether  the  appellant  is  entitled  to  the 
relief  which  ha  prays  for.  The  only  interest 
which  the  appellant  can  claim  in  the  property 
in  question,  is  derived  from  the  levy  made  by 
the  officer  under  his  execution,  and  the  pur- 
chase made  by  him  at  the  sale  under  that 
execution,  of  whatever  right,  title,  and  claim 
Shields  had  In  the  property.  Now,  it  must 
be  boms  in  mind  that  not  only  before  the 
sale,  but  even  before  the  levy.  Shields  had 
SB8*]  mortgaged  the  lot  to  Franks;  and  *con- 
seouentl^,  us  right  was  only  an  equity  of 
reaemption.  Was  this  such  a  right  or  Interest 
as  that  »  fieri  facias  could  be  leried  upon  ItT 
The  principle  of  the  common  law  undoubtedly 
Is  tluit  no  property  but  that  in  which  the 
debtor  has  a  legal  title  ia  liable  to  be  taken 
by  ttiis  execution;  and,  accordingly,  It  is  well 
settled  in  the  English  courts  that  an  equitable 
Interest  ia  not  liable  to  sseeutlon.  1  Vesey, 
Jun.  431;   8  Bast,  4S7;  S  Bos.  &  Pul.  461. 

In  the  United  States,  difTerent  views  have 
been  taken  on  this  question  in  the  courts  of  the 
•everal  States.  It  is  said  is  4  Kent's  Commen- 
taries, 163,  164,  that  courts  of  law  have,  by  a 
gradual  and  almost  insensible  progress,  adopted 
the  views  of  a  court  of  equity  on  the  subject  of 
mortgages  which  are  founded  in  justice,  and 
meeord  with  the  true  intent  and  Inherent  nature 


mortgagee,  the  mortgagor,  while  tn  poasessfon, 
and  before  foreclosure,  is  regarded  as  the  real 
owner;  and  that,  in  this  country,  the  rule  haa 
very  extensively  prevailed  that  an  equity  of  n- 
demption  was  vendible  as  real  property  on  an 
execution  at  law,  and  that  it  is  also  chargeable 
with  the  dower  of  the  wife  of  the  morl^ageort 
and  cases  are  referred  to  in  New  York,  Oon- 
necticut,  and  other  States,  in  support  of  tbe 
proposition.  On  the  contrary,  it  haa  been  held 
in  Virginia  tliat  the  resulting  interest  of  a 
grantor  in  a  deed  of  trust  made  to  secure 
debts,  cannot  be  reached  bv  execution.  6  Rand. 
266.  And  this  principle  Is  not  without  soma 
strong  reasons  in  Its  support,  independently  of 
mere  authority.  Amongst  others.  Lord  Ellen* 
borough  very  cogently  remarks  (in  8  Eaat,  481 ) 
that  the  sheriff  could  only  sell  subject  to  the 
trusts;  that  the  execution  creditor,  or  the  ven- 
dee, would  stilt  be  obliged  to  go  Into  equity,  to 
get  an  account,  or  to  redeem  prior  ineumbranosa 
which  might  be  done  in  tbe  first  instance  by  • 


estate,  which  under  ao  much  doubt  and  diffi- 
culty would  sell  greatly  under  value  ao  that  a 
lar^  equitable  interest  might  t>e  exhausted  In 
satisfaction  of  a  small  demand,  to  the  detri- 
ment of  other  creditmv. 

Whatsoever  may  have  been  the  decisions  Up- 
on this  subject  in  the  courts  of  some  of  the 
States,  In  which  the  courts  of  law  have,  "^y  « 
gradual  and  almost  insensible  progress,  adopt- 
ed the  equitable  views  of  the  subject,"  we  must 
be  governed,  in  deciding  this  case,  by  that  law 
which  Congress  enacted  for  the  District  of  Oo- 
lumbia,  on  aasuming  jurisdiction  over  it.  Thay 
adopted  the  laws  of  Maryland  then  in  force,  a* 
far  aa  regards  that  part  of  the  District  in  whiek 
this  question  arises.  Amongst  those  laws  was 
the  common-law.  Now,  we  have  already  seen 
that  by  the  common  taw,  an  equitable  interest, 
auch  aa  an  equity  of  redemption,  is  not  liable 
to  execution.  This  would  he  decisive  irt  tha 
case,  unless  there  should  be  found  to  be  some 
legislation,  or  some  course  of  authoritative  ju- 
dicial decision,  which  had  so  far  modified  the 
common  law,  by  engrafting  upon  it  the  princi- 
ples of  the  court  of  equity,  in  relation  to  mort- 
gages, as  to  change  the  rule  in  this  respect.  It 
u  not  pretended  that  any   legislative  act  has 

Sroduced  this  effect.  Is  there  any  course  Of  jn- 
Icial  'decision  which  doest  Three  [*t9t 
Maryland  eases  have  been  cited  for  this  pur- 
pose. As  to  two  of  them,  vli.,  Purl  v.  Duvall. 
6   Harr.   t   Johns.   OS,   74,  and   Ford   v.   PhQ- 

SDtt,  6  Harr.  &  Johns.  312,  it  would  be  auf- 
cient  to  say  that  they  bad  been  decided  many 
years  since  the  cession  by  Maryland  at  that 
part  of  the  district  in  which  this  questioa 
arises  was  made;  and,  therefore,  whatever  re- 
speet  might  be  due  to  them,  they  are  not  aa. 
tliority.  As  to  the  case  of  Campbell  v.  Morrii, 
which  was  decided  In  the  year  179T,  we  are  Ib< 
formed  that  the  Chief  Justice  of  the  court  had 
declared  that  the  covenant  for  quiet  enjoyuMBt 
in  that  case  was  a  legal  estate,  which  was  at- 
tachable, and  that  the  court  gave  no  opini^ 
whether  an  equity  of  redemption  was  liable  to 
attachment. 

But  without  examining  these  eases  in  detail, 
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thmt  thara  b  enongli,  both  In  the  Icgialktiva  and 
fndkU  decision*  of  Uaryland,  Mid  in  a  de- 
eiaiaa  of  this  court,  to  ihow  how  the  law  !■ 
Bttderatood  there. 

A*  to  legislation.     B7  the  Act  of  Aasembly 
of  1810,  Bherifls,  under  a  fieri  facias,  are  au- 
tkoiiifld  to  seiie  and  expose  to  aale  any  equita 
Ua  Mtaite  or  interest  which  the  debtor  may 
bawa  in  any  lands  tenemanta,  or  hereditaments. 
Now,  why  was  tbls  act  passedT     If  such  had 
been  considered  the  principle  at  common  li 
tha  act  would  have  been  mere  supererogati 
It   la,  therefore,   in   our  opinion,   decisive   e 
dauee  to  prove  that  the  contrary  was  considered 
t«  be  the  law  before  Its  passage,  as  it  doe* 
not  profeaa  to  be  a  declaratory  act. 

But  let  us  for  a  moment  examine  the  judicial 
AedaionB  of  Maryland,  and  one  in  this  court. 

In  «  GiU  A  Johns.  72,  it  is  decided  that  a 
mortgageor  cannot  maintain  trespass  against  a 
mortgagee.  On  the  contrary,  in  11  Johns.  S34, 
It  is  decided  that  a  mortgageor  may  maintain 
treapass  a^inst  the  mortgagee,  hi  4  Kent's 
Com.  164,  it  is  said  that  an  equity  of  ledemp- 
tion  is  chargeable  vith  the  dower  of  the  wife 
of  the  mortgageor.  On  the  contrary,  this  court, 
fa)  the  case  of  Stelte  v.  Carroll,  at  Ote  lAst  term, 
12  Peters,  201,  professing  to  follow  the  law 
of  Uaryland,  in  other  words,  the  common  law, 
decided  that  the  widow  of  a  mortgagaor  was 
not  dowable  of  an  equity  of  redemption.  Now, 
why  theae  contrary  decisions  upon  these  two 
hiportant  points,  in  ralatlon  to  the  nature  and 
eharaeter  of  the  Interest  and  title  of  a  mort- 
pigeort  There  can  be  bnt  one  answer.  That 
m  N«w  York  and  other  States,  following  a 
rimilAr  course,  the  court*  of  law  had,  by  a 
gradual  progress,  adopted  the  Tiews  of  a  court 
tf  equity  in  relation  to  mortgages;  and  eonsid- 
nad  Um  mortgageor,  except  aa  against  the 
BOrtngee,  whuat  in  pocsBession  and  before 
faieuoaure,   as   the   real   owner,   and   even   as 


e  before  referred  to  in  6  Gill  &  Johnson, 
lbs  legal  estate  is  considered  as  being  vested  in 
tlw  mortgagee;  and  that  as  soon  as  the  estate 
is  Mortgage  i*  created,  the  mortgagee  may  eater 
iito  poasMBlon,  though  he  seldom  avails  him- 
nlf  of  that  riffht.  In  these  antagonistic  doc- 
tt(*]  trlnea,  *we  hare  the  clew  to  the  oppo*- 
1^  deeisiona  of  the  courts.  Neither  dower  can 
k  recovered,  nor  trespass  maintained,  where 
IWe  ia  a  mere  equity;  nor,  where  that  is  the 
tui,  can  m  fieri  facias  be  levied.  The  same 
prindple,  then,  precisely,  which  in  Maryland 
pnclulea  the  recovery  of  dower  by  the  widow 
«[  1  mortgageor,  or  the  maintenance  of  an 
utioB  of  treepaas  by  a  mortgaaeor  against  « 
nortgagee,  exempts  also  th«  eqidty  of  redemp- 
liim  of  a  mortgageor  from  being  liabta  to  ex- 

Bnt  there  la  a  ease  decided  at  the  last  Deeem- 
bir  Term  of  the  Court  of  Appeals  of  Maryland, 
wUch,  wo  think,  puts  an  end  to  all  question 
ta  this  eaae.  From  a  manuscript  record  of  that 
OM  which  has  been  laid  before  us,  we  extract 
lb  loUowiug  language:  "The  laat  point  raised 
bj  the  ^tpellanta  la  that  the  property  taken 
ndir  the  ax«cnUon  was  not  legally  the  prop- 
■tj  of  Brady,  and  that  equitable  intereats 


execution.  With  the  appellant's  premises  on 
this  point,  a*  legal  pro  positions,  we  see  no  rea- 
son to  find  fault.  It  cannot  be  denied  as  a  le- 
gal principle  that  a  debtor's  equitable  estate  in 
personal  property  cannot,  at  law,  be  seized  and 
sold  under  a  fieri  facias."  Now,  this  was  the 
case  of  personal  estate;  but  it  proves  clearly 
that  but  for  the  Act  of  1S10,  before  referred  to, 
the  same  principle  would  hare  applied  to  real 
Estate;  for  the  difficulty  does  not  grow  out  of 
the  kind  of  property,  but  out  of  the  kind  of  ii 


Upon  these  grounds,  we  think  that  Shields' 
interest  In  the  Tot  was  not  subject  to  execution, 
on  account  of  it*  being  an  equity  of  ndemp- 

There  i*  one  ground  stated  in  the  manuscript 
opinion  of  the  Court  of  Appeal*  of  Maryland, 
before  referred  to,  in  relation  to  thi*  anbject, 
wUch  it  may  be  proper  to  notice. 

It  is  there  said  that,  aa  in  case  of  equitable 
interests,  a  court  of  equity  would,  after  an  exe- 
cution issued,  and  a  return  showing  that  there 
wa*  no  available  remedy  at  law,  assist  the 
party,  by  charging  the  equitable  interest;  so 
the  court,  if  applied  to  for  that  purpose,  would 
decree  a  ratification  of  a  sale  of  such  interest, 
where  it  had  been  made  by  the  officer  under 
the  execution.  Whatever  might  be  the  au- 
thority of  a  court  of  equity  on  this  subject  aa 
against  Shields  himself,  it  oould  not  bt  dona  in 
this  ease;  becauae  here  there  are  third  parties 
who  have,  for  a  valuable  conaidcratioa  without 
notice,  acquired  a  previous  equitable  right,  and 
gotten  in,  also,  the  legal  estate.  So  that  they 
stand  upon  the  great  principle  that  they  hare 
*.he  prior  equity,  and  that  equity  fortified  by 
the  fegal  title. 

But  there  is  another  riew  of  this  ease,  which 
wa  will  present  very  briefly,  which  also  bring* 
us  to  the  oonelusion  that  Shields'  interest  In 
the  lot  in  question  would  not  have  been  liable 
to  execution,  even  if  it  had  not  been  encum- 
bered by  a  previous  mortgage.  And  it  Is  this: 
beyond  the  mere  lease  for  years.  Shields  had 
no  interest  whatsoever  in  the  lot,  but  the  ri^t 
to  purchase,  in  case  be,  by  a  given  time,  com- 
plied with  the  particular  conditions.  Now, 
'this  right  to  purchase  we  consider  [*t01 
nothing  more  than  a  contract  by  whicn  the 
party  was  entitled,  if  he  had  elected  to  have 
done  so,  npon  certain  terms,  to  secure  to  him- 
self certain  benefits.  In  other  words,  at  the 
time  of  the  levy  of  the  appellant's  execution*. 
Shields  had  a  conditional  right  to  purchase, 
which,  is  effect,  was  nothing  more  than  a  choae 
in  action.  We  do  not  think  it  neoessair  to  re- 
fer to  authorities  to  sustain  a  proposition  so 
well  settled  as  that  an  execution  of  fieri  facias 
cannot  be  levied  on  a  chose  in  action. 

But  even  if  this  could  be  done,  no  one  could 
derive  a  greater  benefit  under  that  contract 
than  the  party  himself;  and  Shields  could  not 
have  claimed  the  benefit  of  the  election  given 
to  him  to  purchase,  because  it  depended,  b>  ita 
very  terms,  on  particular  conditions  to  be  per- 
formed by  him,  at  a  particular  time,  whi^ 
were  not  performed.  Upon  these  grounds,  we 
think  that  Shields  bad  not  such  an  interest  1b 
the  lot  In  question  as  was  liable  to  execntioa; 
that,  consequently,  the  sppellAot  acquired  ■• 
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right  bj  Ui  purehkM  which  gim  him  a  ■tand 
in  ■  oourt  of  equity  to  Mk  for  the  right  of  re- 
demption,  or  maj  other  relief. 

The  dMTN  of  the  Circuit  Court  if  therefore 
right,  ftod  ii  mffirmed  with  eoets. 

Thi*  ckUH  cftme  on  to  be  bewd  on  the  tran- 
•eript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Diitrict  of  Columbia, 
holden  in  uid  for  the  County  of  Wuhington, 
and  wu  argued  hj  eouiual;  on  oonsideration 
whereof,  it  ia  adjudged  and  decreed  by  thte 
eoiirt  that  the  decree  of  the  aaid  Circuit  Court 
in  thia  cauae  be,  and  tlu  tame  ia  herebr  af- 
flnned  with  coat*. 


Jotat  and  Mreral  note  giTen  b7  attorney  au- 
thorized to  siTe  joint  note — exception  to  evi- 
denee  muat  be  definite. 


,  In  an  aettoD  In  tb»  Clrcnit  Cei 

had.  with  otbeie.  teeetvid  tbt  proceeds  of  a  }i: 
and  MTeral  prominor;  nota  dJicountcil  for  then 
tlw  Bank  of  th*  Uetropolli,  and  thla  note  «-- 
"■  nnawed  bj  tfieli 


at  attoreer  aatborlalos  hli 


enawed  br  tfielr  attorner  ander  a  powar 

F  autborlalDS  him  to  alT*  a  Joint  nafe,  but 

ba  MTa  a  Joint  and  acTcral  noie ;  the  proceeds  at 

which  tb*  attoncT  recalTcd,  and  approprlatud  to 

"r  tbe  note  alteadr  dlicoanted  at  die  ' — ■■     '^'- 


bfareit  o(  lh«  sum  borrowed  wai  paid  out  of  thL 
Donar  ot  tha  partlea  to  the  nota.  Held,  that  ai- 
thoufh  tb*  power  of  attorner  mar  not  hare  been 
eaecBtcd  in  exact  eonformltr  to  tta  tarma,  and 
mar  net  hare  anthoriwd  tha  kItIde  ot  a  Joint  and 
•ereral  note — a  queatlon  tbe  court  did  not  decide — 
ret  the  receipt  ol  the  proceed!  ot  tbe  note  bjr  tbe 
attomn,  and  tha  approprlatloo  thereot  to  the  pay- 
mant  m  the  former  note,  waa  aanclent  evideoce  to 
■nitaln  tha  mooer  coanta  In  tbe  '"' — "  — 


When  an  exception  la  takes  on  a  trial  ta  «▼!- 
dance,  after  tt  baa  been  alren,  vlthoot  ohjacUon 
to  tha  whole  matter  atateo  In  (be  exceiitlos.  If  an; 
part  or  It  waa  admlaalble.  Ibe  obJecCloo  mar  be 
properlr  orerruled.  It  la  the  duly  of  the  partr  tah- 
loK  eicepClona  to  erldeoce  to  polut  out  tbe  part 
eicepled  to,  where  the  evldeaue  couaislixl  of  a 
number  ot  partlcolBra,  ao  that  llir  atletitlOD  of  tbe 
court  mar  ba  drawn  to  the  panlcular  objectlona. 

IN  error  to  the  Circuit  Court  of  tbe  United 
Statea  for  the  County  of  VVaahington,  in  tbe 
District  of  Columbia. 

The  BanlE  of  the  Hetrapolb,  on  the  2Ttb  of 
September,  1837,  instituted  an  action  of  aa- 
Bumpait  against  Thomaa  P.  Moore,  the  plaintiR 
In  error,  on  a  promisaory  note  dated  the  ISth 
day  of  February,  1B3T,  payable  sixty  daye  after 
date;  by  which  tlie  defendant,  Thomaa  V. 
Moore,  P.  H.  Pope,  and  Richard  M.  Johnaon, 
by  George  Thomaa,  their  attorney  at  Waahing- 
ton,  jointly  and  seTerally  promUGd  to  pay  to 
the  plaintiffi  the  sum  of  fire  thousand  dollara 
current  money  of  the  United  States,  for  value 
receijed. 

The  declaration  ako  contained  a  eotmt  on 
the  same  note,  itatius  It  to  be  the  note  of 
Thomaa  P.  Moore  to  the  plaintiffs,  and  also  a 
count  for  the  amount  of  the  same  note  ae  ao 
much  money  paid,  laid  out  and  expended,  at 
the  apeoial  matanoe  and  request  of  tae  defend- 
ant, and  for  the  same  sum  had  and  received  bj 
the  defendant  to  the  nee  of  the  plaintitfa. 

The  defendant  pleaded  non  assumpsit,  and 
the  eanae  waa  tried  before  a  jury  in  November 
1B3S,  and  a  verdict  and  judgment  rendered  in 
faror  of  the  plaJntiSe,  The  defendant  flied  two 
bills  of  Bzceptiona  to  the  mlinp  of  the  court  on 
mattera  presented  on  the  trial,  and  he  aft«r- 
wardi  prosecuted  thia  writ  of  error. 

Tbe  first  bill  of  exceptions  aUted: 

On  the  trial  of  this  causa  the  plaintiffs,  to 
sutndn  the  action  on  their  party,  proved  by  a 
competent  witness  that  on  the  27th  March, 
1834,  the  aaid  defendant  with  Richard  M. 
Johnson  and  P.  H.  Pope,  executed  their  Joint 
and  several  note,  and  on  the  same  day  by  their 


NOTB. — BaeepMonai  what  partli 
eaaarr  in  order  f-  *  ~-'—  '" 
Qeneral  eacepilon  ..  ... . 

Where  aeveral  distinct  propoaltlona  a 


,tT  Iniancc- 

_  review  In  appellate  court. 
objection,  when  not  auOlcleDt. 
Inet  propoaltlona  are  ruled  t>r 

-  ,—m— ---  exception  la  taken  to  them.  If 

ani  one  of  each  propoallloDa  can  be  auatalned,  tbi 
exception  hlla    Cogblai 
N.  T.418;  Backv.Bemi 

WM6.  SO  Barb.  40T.  

Where  tba  dacUlon  conalaU  of  a  single  conclualon 

et  law  rrom  an  undisputed  atate  of  facta,  or  whni 

tbe  charn  or  mlinc  conalata  of  a  alnele  propoal- 

"-    -  -"-ral  aleeptlon  la  available.    Crtha  v.  La 

Barb.  IM 1  Bequa  v.  Holmeo,  10  N.  T. 

-70  toa  Jqrr  1*  not 
iharse  la  correct. 
Id.  ITB. 

re  a  Judge,  a  wn- 
the  Judge  drawlDB 
n  an  andlaputed 
I  T.  rooto,  0  w.  Y. 
i. 

»eclBe  allbongh  It 
>  In  tba  iBDcnage 
■an  tbat  ot  the  de- 
la  anlBcleDtlr  ex. 
rtaloU  In  the  ex- 


rontaln. 


effect  to  a  partlc- 
■goment  before  It, 
auch   report.     To 


ir  of  IJ 


t.  the  I 


refer. 


,  If  there  1 
7  Bhotild  e: 


avail  hlmse 

Graham  vf^ChiTilal. '2  KcjeaN."  Y."2iT  S.  CT  ii. 
How.  Pr.  N.  Y.  27B ;  8!  How.  Pr.  287. 

Where  there  Is  no  apeclBc  request  to  a  Judge  to 
leave  any  particular  QueetloD  ot  feet  to  a  Jury,  and 
he  givea  a  general  direction  to  And  a  verdict  for 
either  pirtj.  to  whkb  only  a  Reoeral  exception  1* 
taken,  tbe  onir  two  qucsllons  upon  s  review  of  hja 
decision  upon  the  excepllona  are.  whether  the  dd- 
cootroverted  tacts  called  tor  a  decision  In  favor  ot 
the  party  against  whom  auch  verdict  waa  directed ; 
and,  oogbt  the  verdict  to  be  set  aalde  aa  aealoat 
evidenced  Bonge  v.  Koop,  S  Robt.  <N.  T.)  1 ; 
U Itchell  V.  Hlcka.  18  N.  Y.  IiS8 ;  Clark  v.  Uayor  of 
New   York.  24   Bow.  Fr.  3S3. 

An  objection  to  the  admlaslblllty  ot  evidence 
•hould  prevail,  ootwlthatandlng  Its  general  char- 
acter, wbere  It  appears  that  II  could  not  have  been 
obviated  on  tbe  trial,  aa  where  the  aubject  of  tbe 
evidence  offered  br  a  defendant,  aa  constituting  a 
detenae,  does  not  In  law.  coostllute  any  defense. 
Uerrltt  v.  Seaman,  S  N.  Y.  2  Seld.  188. 

An  exception  to  atlowlog  certain  proccedlsga  to 
be  cl^en  In  evidence  la  not  auOclenti  It  no  apedtic 

6 round  ot  objection  Is  apeclned.  and  If  any  part  ot 
le  proceeding*  would  have  been  admissible  It  ot- 
tered acparalelr.    Beqaa  V.  Holmea,  16  N.  Y.  IBS. 

An  exception  to  a  whole  aeries  of  letter*  la  In- 
snfflclcnt  If  part  of  them  were  admissible;  or  to  • 
series  of  decisions,  if  anr  one  ot  tbem  ta  correct. 
Day  T.  Roth.  18  N.  X.  448;  Blton  v.  Uarkhem.  90 
Barb.  84S. 
Whan  a  charge  given  br  tb*  court,  on  the  trial  ot 


IfcxttB  V.  Thm  Bank  or  xsi  McnKWOUS. 


ebccka,  drew  from  the  satd  pUintiffs  the  pro- 
ceed! thereof,  which  bad  been  carried  to  their 
credit;  that  uid  note  was  not  paid  at  maturity, 
but  la^  over  unpaid  until  the  30th  January,  1836, 
when  It  waa  cancelled;  that  on  the  30tb  daj  of 
SOS*)  January,  *1B36,  the  laid  parties  execu- 
ted and  delivered  to  the  aaid  plaintiffs  their 
promisBor  J  note,  which  wai  diseDiuit«d  by  taid 
plaintiffs  and  the  proceeds  thereof  earned  to 
the  credit  of  said  draweri,  and  the  interest  in 
HTean  paid.  That  on  the  29th  of  Februar;, 
ISM,  tlie  said  parties  executed  and  delivered  to 
George  Thamas,  at  that  time  cashier  of  the 
B&nk  of  Metropolis,  a  power  of  attorney,  which 
said  power  of  attorney  waa  ^ven  for  the  iingte 
purpoee  of  acting  for  said  partiee  in  relation  to 
•aid  tait- mentioned  note  and  the  renewal  there- 
of; and' that  the  said  George  Thomas,  profess- 
ing to  act  by  virtue  of  said  power  of  attorney, 
under  said  power  of  attorney  made  and  execut- 
ed the  uots  mentioned  and  described  in  the 
deolaratioo;  that  the  aame  waa  then  discounted 
by  aaid  bank,  the  proceeds  carried  to  the  credit 
of  the  said  drawers,  and  the  arrears  of  interest 
npoD  the  former  and  last  preceding  note,  to- 
gether with  the  discount  of  this  note  paid  and 
credited  on  said  account,  and  the  said  note 
dated   30tb  January,   1830,  was  cancelled,  but 


bility  of  which  notea  or  any  of  them,  or  any 
matter  above  stated  in  evidence,  the  defendant 
objects;  but  the  court  overruled  the  objection 
•iM  permitted  all  of  said  notes,  and  the  pro- 
ceedings in  regard  to  them  and  the  matters 
itated,  to  be  given  in  evidence  to  the  jury.  To 
which  opinion  of  the  eonrt  the  defendant  ez- 

The  second  bill  of  exceptions  stated: 
In  addition  to  the  evidence  contained  in  the 
aforegoing  bill  of  exceptiouB,  the  plaintiffs  of- 
fered evidence  tending  to  prove  that  the  banks 
in  Washington  County  in  the  District  of  Cb- 
tniatda,  have  been  in  the  practice  (lome  banks 
for  lees,  and  some  for  more  than  twenty  years) 


of  taking  and  dieconnting  notea  in  the  form  ot 
the  one  now  in  suit,  made  directly  to  the  banjca 
or  some  of  the  officers  tor  their  uaa  whenever 
offered,  and  that  the  banks  preferred  to  loan 
upon  such  paper;  that  the  reason  of  this  prac- 
tice haa  been  one  of  mutual  convenience  to  the 
borrower  and  the  banks,  the  first  being  saved 
from  the  costs  of  protest,  and  the  last  being 
taved  the  risk  of  a  failure  to  give  notice  to  the 
indorser;  and  that  it  was  very  usual  for  the 
banks  to  lend  money  on  a  pledge  of  stock,  tak- 
ing in  return  the  single  note  ol  the  borrower, 
payable  to  the  banks,  or  some  of  their  officers, 
without    indorsement.     The    plaintiffs    further 


usage  of  the  various  banka  in  Washington  Coun- 
ty in  this  diatrict,  to  discount,  indiscriminately, 
paper  on  which  there  was  an  indorser  or  in- 
dorsers,  or  on  which  all  the  parties  were  draw- 
ers, and  the  paper  drawn  directly  to  the  I>ank 
itaelf,  or  some  ot  its  officers,  acting  in  behalf  of 
the  bank;  that  both  were  considered  eauallj 
the  Eubjecta  of  discount,  but  that  the  wltneaa 
cannot  recollect  at  this  moment  any  particular 
instance  in  which,  when  all  the  parties  were 
non-residents,  as  is  and  was  the  case  with  the 
alleged  makers  of  this  note,  the  bank  has  dis- 
counted on  that  paper  alone,  though  he  has  no 
doubt  such  caaea  existed;  but  that  ia  all  ot  the 
said  banks  the  major  part  ot  the  accommoda- 
tion paper  discounted  *waa  in  the  form  [*S04 
ot  notea  drawn  by  one  party  in  favor  of  an- 
other person  who  indorsed  it  to  the  bank,  and 
that  this  particular  note  in  suit  was  discounted 
in  the  usual  manner.  The  defendant  then  of- 
fered evidence  tending  to  prove  that  on  the  27th 
of  March,  1S34,  the  plaintiffs  discounted  the 
joint  and  several  note  of  R.  M.  Johnson,  P.  B. 
Pope,  and  the  defendant,  for  the  amount  ot 
t5,000  (being  the  same  note  inserted  in  the  flrst 
bill  of  exception),  and  that  at  the  time  of  dia- 
counting  said  note  the  plaintiffs  reserved  out  of 
the  proceeds  thereof  the  aum  of  $103^3,  as  in- 
terest,  or   discount   upon   the   same,   tor   four 


sE 


aaprlon  I*  taken 

pniposlllon  be  Bouna  ana  correct,  me  eicepiion 
*in  be  unavallaMe.  Haigirt  v.  UarKSn.  B  S.  Y. 
«2:  Hunt  V.  lUjbee,  7  N,  Y,  266 ;  Bart  v.  Ben.  A 
a«r.  R.  R,  Co.  8  N.  TC.  8T:  Acker  »,  LedjsM.  8  N, 
I.  SZ;  Booth  V.  Byieetj.  6  N.  Y,  £70:  UoirlaQ.]  v. 
WllLela.  9  N.  T.  170:  Decker  t,  Hatthewa.  IZ  N.  Y. 
til:  Fltcb  V.  LIvInntOD,  7  How.  Fr.  410:  French 
».  White,  5  Daet,  £64  ;  SneU  v.  Snell,  3  Abb.  Pr. 
IM-  Rnhiqion  v.  N.  Y.  &  B.  R.  Co.  21  Barb.  012; 
The  Harabsl.  1  Will.  644;  Hsrviy  v. 
<i,  <  •Fall.  S2B :  Johnatoa  v.  Jones,  1  Black, 
.u.:  Canard  v.  Parlflc  Ins.  Co.  8  Pet.  292:  Usi- 
vtll  V.  Newbold.  18  How.  Sll ;  Beaver  v.  TaTlor. 
t  Otto,  4e :  RallnHd  CO.  v.  Varaell.  S  Otla,  47D. 

A  Kinenl  eicrpttDD  "to  the  whole  ot  the  eblrca 
*t  tt*  eonrt  and  to  each  psrt  ot  tt  wbers  the 
durft  coDlalna  mar*  thaa  a  alDgle  propoaltlou  ol 
1*".  sod  la  not  In  eTory  reaped  erronaoos,  pre- 
anta  no  qneatlaii  (or  review  on  appeal.  Jones  v. 
O^cod.  a  N.  Y.  2  Seld.  283, 

k  nneral  exception  "to  each  and  averv  part  ol 
tke  diaree"  mnat  he  dlaregarded.  Caldwell  v. 
Marphr,  11  N.  T.  1  Kem.  416. 

Bat  where  the  bill  ol  exceptions  abowa  that  each 
tf  tte  oiTers  and  requeela  irere  Kparatetj  made 
uil  rated  Di>on.  and  that  ench  ol  the  dedilons 
vera  nparalelr  excepted  to.  It  la  anfflclent  thongb 
Ibc  lUIrment  Is  all  conlalned  In  one  aentcDce. 
DoBctd  T.  WIlea,  11  N.  T.  1  Ken.  420:  Dowa  v. 
Boih.  US  Bar)).  1ST.  181. 

Vi'n  delcndant  movm  for  noniult.  on  eonclu- 
rin  ot  the  evidence,  and  It  la  denied,  if  he  dealrea 
V  qiKstlon  to  be  anbmltted  to  the  Jur;  he  muat 


apeclHcallj  rcQueat  It,  snd  be  cannot  on  appeal,  un- 
der a  geneial  eiceptloD  to  the  Judge'a  direction  ol 
a  verdict,  make  the  ooint.  that  there  were  quea- 
tlona  or  tact  which  should  have  been  aubmltted. 
Wiacbell  V.  Hicks,  18  N.  7.  SS8 ;  1  Kem.  61 ;  2  Id. 
SIS :  1  Bald.  422 :  2  Beld.  EST  :  3  Seld.  2SS. 

A  eeoeral  eiceptloD  to  the  whole  ehatn  presents 
no  qaeatlon  for  review.  Franla  v.  Irelaad.  04  Barb. 
Sge :  19  Abb.  L.  Joum.  4G7 :  Btlmpson  v.  Westches- 
ter B.  S.  Co.  4  How.  880. 

General  objection  to  the  class  ot  evidence  pro- 

Kaed  to  be  slven    la   Inaafflcleot.      Boe  v.  Boe,  S 
nea  A  Bf.  N.  Y.   I. 

It  the  evtdeaee  offered  be  lefsllr  Improper,  and 
the  oUectlon  to  It  cannot  be  removed,  a  general  ex- 
ception  la  infflcleot     Mnlqueen   v,  Dulfj,  6  Hun, 

Objections  and  exccptlona  mnat  be  apedllc  as  a 

Kaeral  rule.  Seogh  v.  Wutervelt,  06  N.  T.  636 : 
nda  V.  Church,  6  N.  t.  3  Beld.  B47 ;  Pratt  v. 
Fool,  ID  N.  Y.  S  Seld.  E99:  Shile  v.  Bcokhablis. 
SO  N.  Y.  61B:  Stockwall  v.  Dnitad  States,  S  CUE. 
284. 

nrhere  tha  evidence  ilvea  conalata  of  a  number 
of  parUenlara.  and  the  adverse  psrtj  excepts  to  tt, 

rerall7,  without  polntlns  oat  tbe  Parta  objected 
lbs  exception  will  be  overruled  ft  any  part  ot 
the  evidence  waa  admlaalbte.  Moore  v.  Bank  ot 
UetropoUi.  aopra :  Elliot  v.  Pelrsol,  1  Pet  BST; 
Camden  v.  Doremua.  S  Bow,  SIB,  SBO. 

If  one  of  a  serlea  ot  propoaltlons  presented  to  the 

court  as  one  request  tor  a  charge  to  the  Jar;  la  aa- 

■"und,  an  eieeptloa  to  a  retuaal  to  charge  the  e>- 

. .  ._  -aalntalneC  .Bsaver  *.  Tajhn^ 

B,C,oog[Cv« 


tire  series  cannot  bi.  _ 
9S  N.  8.  8  Otte,  46. 


MM  SuntBUi  Oomr  of  t 

■ontlM  And  four  (Utb;  that  the  uld  note  Iky 
over  nniwid  until  tba  SOth  it,j  of  Jsniwry, 
18SS,  when  the  mm  of  9450  wu  p>id  on  the 
Min«,  u  interMt  in  urear;  And  that  on  the 
■aine  day  a  aacond  note  waa  givon  bj  the  ume 
p«rtiea  to  the  plaintiffs  (the  lame  note  wbieh 
la  alio  inserted  id  the  &rat  bill  of  exception!)  in 
renewal  of  tb«  fint-deacribed  note,  payable  in 
■Iz  month!  from  iti  date,  which  waa  diacounted 
by  the  plaintiff!,  who  at  the  time  of  laid  laat- 
tnentioned  discounting  received  the  aum  of 
tlUJM,  a*  interest  on  the  eanie  for  six  months 
and  four  days;  that  the  said  second  note,  also, 
laT  over  until  the  16th  da;  of  February,  1S37, 
whCB  the  sum  of  $106.67  waa  paid  on  it  aa 
Interest  In  arrear,  from  the  SOth  July,  1836, 
to  16th  February,  IS37,  and  on  the  same  day 
tiw  note  in  suit  waa  given  in  renewal  of  the 
lHt-deserib«d  note,  which  said  note  in  suit  wai 
dlseounted  on  the  day  of  its  date  by  the  plain 
tiffs,  who  reeeired  on  said  day  of  its  date,  the 
■um  of  Hfty-three  dollars  and  thirty-three  cent!, 
u  the  intere!t  in  advance,  for  lizty-fonr  days. 
Whereupon  the  defendant  pr«yed  the  court  to 
instruct  the  joiy  aa  follows: 

l!t.  If  the  jury  believe  from  the  evidence 
that  the  note  in  suit  was  given  in  renewal  of 
other  notes  previously  given  by  the  same  par- 
ties to  tbe  plaintiffs,  and  that  the  plaintifti  re- 
eeived  or  reserved  in  advance  aa  discount,  the 
intereat,  at  the  rate  of  six  per  centum  ^r  an- 
num, on  the  amount  of  debt  mentioned  m  said 
notes,  or  anv  of  them,  for  the  times  they  or 
any  of  tbemhad  to  run,  then  the  receipt  or  rea- 
•rratlon  of  aafd  Intereet  in  advance  i!  evidence 
of  usury,  and  the  jury  may  infer  usury  from 


••mo  parties  to  the  plaintiffs, 
|S,000  loaned  to  the  said  puties  by  the  plai 
tiffs;  and  that  at  the  time  of  tbe  original  loan 
the  plaintiffs  reserved  the  interest  on  the  eaid 
sum  of  IS/WO,  at  the  rate  of  six  per  centun 
per  annum,  for  the  time  tbe  original  note  bad 
to  run,  or  that  at  the  time  of  renewing  or  diS' 
oounting  the  note  in  suit,  tbe  plaintiffs  re- 
ceived of  tbe  makers  thereof,  or  anyone  for 
them,  the  Interest  In  advance  for  tbe  period  of 
sixty-four  days,  then  said  facts  are  evidence  of 
UBUry  In  the  transaction,  and  tbe  jury  may  in- 
fer usury  from  said  facts  on  the  note  In  suit. 

3d.  That  if  the  juiy  believe  from  the  evi- 
dsuoe  that  the  note  in  suit  was  given  to  the 
plaintiffs  in  renewal  of  a  note  for  the  same 
amount  drawn  by  the  same  parties,  directly  to 
SOS*]  the  plaintiffs,  as  'payees,  payable  six 
months  after  date,  which  bad  been  previously 
discounted  by  tbe  plaintiffs,  for  the  accommo- 


the  time  of  discounting  it  the  intereat  in  ad- 
vance for  six  months  and  four  days,  at  the  rate 
of  six  per  cent,  per  annum  on  the  amount  of 
••id  note,  then  ue  eaid  facts  are  evidence  of 
usury,  and  it  Is  competent  for  the  jury  to  Infer 
usuiy  In  the  note  in  suit. 

4tn.  If  the  jury  believe  from  the  evidence 
tbat  the  plaintiffs  received  on  tbe  day  of  the 
date  of  the  note  in  suit  the  sum  of  (186.87,  as 
aod  for  interest  alleged  to  be  due  from  the  30th 
•fnfy.  ISSe,  tbe  letb  Febnimij,  1837  (six  months 


and  seventeen  daya),  on  a  prior  note  for  95,000 


renewal  of  said 
Fuly.  1836,  tl 

the  plaintiffs  have  taken  illegal  intarest,  s 

it  is  competent  for  the  jury  to.  Infer  that  tba 
note  in  suit  was  given  in  pursuaoce  of  an  usuri- 
ous agreement. 

6th.  That  the  written  power  of  attorney, 
executed  to  George  Thomas  by  the  defendant, 
together  with  R.  M.  Johnson  and  P.  E.  Pops, 
^ves  no  authority  to  said  Thomas  to  execute  a 
joint  and  several  note  in  behalf  of  said  partiea; 
and  that  tba  defendant  cannot  be  charged  in 
this  action  b^  reason  of  any  joint  and  several 
note,  purporting  to  be  executed  by  the  said  R. 
M.  Johnson,  P.  H.  Pope,  and  this  defendant, 
by  tbe  said  Thomas,  as  their  attorney,  under 
said  written  power. 

But  the  oourt  refm 
instructions  to  the  jury,  i 

The  power  of  attorney  referred  to  In  th« 
hills  of  exceptions  was  In  the  following  tormai 

"Whereas  we  have  a  joint  and  several  noto 
of  hand  discountod  In  the  Bank  of  the  Metrop- 
olis— Now, 

"Know  aU  men  by  these  presents,  that  W9, 
Bicbard  H.  Johnson,  Thomas  P.  Moore,  and 
P.  H.  Pope,  all  of  tbe  SUt«  of  Kentucky,  do 
hereby  nominate,  eonstitute  and  appoint 
George  Thomas,  of  the  city  of  Waahington,  our 
true  and  lawful  attorney  in  fact,  and  bjr  these 
presents  do  authorize  and  empower  him,  for 
us,  and  in  our  names,  to  sign  our  joint  note  to 
tbe  president  and  directors  of  tbe  Bank  of  the 
Metropolis,  for  Ave  thousand  dollars,  for  our 
accommodation,  and  the  same  to  renew,  from 
time  to  time,  as  it  may  become  due,  for  the 
whole  or  any  part  thereof — Hereby  ratifying 
and  confirming  all  and  every  the  act  and  acts 
of  our  said  attorney,  in  and  about  the  premises, 
so  long  as  the  bank  shall  continue  the  aecom- 
modalion  to  us.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals,  at  the  city  of 
Washington,  the  2eth  day  of  February,  1836. 
1th.  M.  Johnson,  [Seal.] 
"P.  H.  Pope,  [Seal.! 

"T.  P.  Moors,  [Seal.] 

"Wtness,  Sam  Sfettinius." 

•Tbe  case  was  argued  by  Mr.  Brent,  ['SO* 
Jul,  for  tbe  plaintiff  in  error,  and  by  Mr.  Coxe 
for  the  defendant. 

Mr.  Brent  contended  that  the  Circuit  Court 
had  erred  in  refusing  to  givs  each  instruction 

E rayed  for;  and  it  was  further  insisted  on,  in 
ehalf  of  the  appellant, 
1st.  That  the  usage  of  the  banks,  as  given  In 
evidence,  can  have  no  possible  bearing  on  the 
questions  of  law   involved  in   the  instructions 
•sked  for,  but  that,  being  a  question  of  fact, 
it  was  incumbent   on   the  appellees   to  have 
asked  for  an  instruction  as  to  its  effect,  if  be- 
lieved by  the  jury. 
2d.  That  the  usage  proved  !s  insufficient  to 
tempt  the  transaction   from  usury. 
3d.  That  no  established  usage  is  proved  in 
the  caae. 
Tbe  objection  of  the  plaintiff  in  error  is  U^^ 

the  allowance  of  tbe  court  to  the  plaintiff  be- . 

low,  to  give  a  joint  and  several  note  in  evidenc^^ 
under  a  power  of  attorney  authorising  the  exr  ^* 
TWers  1&.  , 


Matmm  t.  Thb  IUmk  ot  na  Hnscvrau. 


k  joint  uid  MTsnl  n 
In  2  Johiu.  Bep.  18,  it  to  decided  tlut  ui  __ 
thority  to  gir«  «  note  of  *  partiouUr  daU  to 
not  Ml  autaoritj  to  give  «  nota  of  anj  oth«r 


iwM,  all  tha  putiM  must  be  nud  together;  bat 
OB  *   joint   ftnd   Mreral   note,   suit   auy   be 
Ivoi^it  agkinat  eMh  <J  the  peraoni  who  % 
pkrtiee  to  it.    Thto  to  mfttertol  m   to  eoal 

Another  matter  for  eonsiderAtlon,  and  one 
which  to  material,  to  that  the  act  of  the  Auem- 
bly  of  Uarylaod  girea  a  right  to  contribution 
in  favor  ot  thoae  who  are  aiiretiea  from  co-sure- 
Um;  and  a  surety  paying  may  have  an  assign- 
Bent  of  the  judgment  when  he  pays  it.  Thto 
■sakae  it  moet  important  that  the  power  of  at- 
tomey  alionld  be  strietly  purened.  Wlien  the 
stttorney  departs  from  Uu  authority  given  to 
Um  by  hto  principal,  although  for  JUs  beneflt, 
hto  am  do  not  bind  the  prindpsl.  T  Ban — " 
*  Cresswell,  278;  Ambler's  Bap.  498. 

It  was  ai^jned  la  the  Cireuit  Court  that  the 
word  "aaTenl,"  in  a  power  of  attmney  may 
ba  rejected  as  anrnluMe,  and  the  joint  pow- 
0n  given  retained.  Tua  position  cannot  be 
anttwned.  Oted,  Sngden,  on  Powers,  810,  to 
Aow  how  important  and  eisantUl  an  adhw 
eaiee  to  forms  to  deemed. 

Admitting  that  the  execution  of  a  power 
may  be  anstained,  where  there  to  aurplusaga  in 
the  terms  of  It,  yet  thto  ousts  only  when  the 
acta  to  be  dona,  or  done  under  it,  are  dlTisible. 
But  thto  sat-oir  can  only  be  obtained  by  the  aid 
of  a  eonrt  ot  Aancery. 

In  thto  eaaa  tha  action  wsa  bron^t  on  the 
■ote  aa  "Jt^t  and  severaL"  Than  the  elao- 
tkn  waa  to  treat  the  note  as  "joint  and  sev- 
aral;**  and  yet,  when  the  objection  waa  made, 
the  note  was  s«t  up  aa  a  joint  note.  A  power 
of  attorney  to  three  persona  to  eiecuto  the 
powers  granted,  cannot  be  exeouted  by  two. 
St7*l  An  autiiortty  to  *do  a  titing  in  one  ^  ~ 
easnot  Im  performed  by  exeentfiig  it  in 
othsr  way.  nia  note  ahould  not,  therefore, 
have  been  gfran  fat  erideaoa.  Cited,  1  Peteia, 
eS;  1  BoUe'a  Abr.  S29;  L.  placetum,  16. 
As  to  the  ratiUcatlon  of  the  act  of  an  attorney 

Xthe  reeeipt  of  the  money,  and  Ita  approprf- 
Q  to  pay  a  prior  note  for  tha  aame  sum 
than  dn%  it  must  bo  eonaidered  aa  not  having 
bMS  the  net  of  the  defendant  He  waa  abaant, 
and  IffKMWit  of  the  transaethm. 

It  may  be  aaid  that  there  was  evidence  to 
support  tha  monffir  aounta  in  the  deolaratlon. 
Bvt  thto  eaanot  affoet  tha  ri^t  of  the  plaintiS 
to  have  the  fndgment  of  tha  Oreoit  Conxt  ro- 
waed.    CMad,  Oneoleat  V.  Hrth,  B  Patera,  ISS. 

Tba  aooaaai  waa  proosadias  to  aina  the 
fsation  of  naory,  raised  by  the  aeeottd  bill  of 
aoEeeptiona.  The  eonrt  would  not  permit  the 
amiaMit,  tha  print  being  emialdered  Mttled. 

Mr.  Cain,  for  tha  defendant: 

The  dtoomattng  of  the  nota  t^  the  banic  waa 
a  aeBtinuatka  dT  a  former  loan.  Cited,  Barry 
V.  foylee.  1  Patera,  tlS;  Minor  v.  The  Uachaa- 
!»■  Buk  of  Alexandria,  I  Petera,  4T. 

tf  partiea  to  a  Joint  nota  are  sued  sererally, 
thiT  should  plead  the  matter  in  abatement. 
It  to  not  regubr  to  make  the  ob  jeetfa»  under  a 


But  the  verdlet  of  the  jun  wae  upon  tha 
whole  matter,  and  the  eridenoe  giveD  waa 
legal,  and  ai^Qoient  to  euitain  toe  money 
counts  in  Um  deolaratlon. 

Ur.  Brent  sUted  that  the  object  of  the  plain- 
tiff in  error  was  to  get  rid  of  the  vardiet  for 
fin  thousand  dollara.  He  to  perfectly  willing 
to  pay  hto  portion  of  the  debt. 

Ut.  Juatioa  Thompsos  delivered  the  opiulmi 
of  the  eonrt: 

This  ease  eomes  up  on  a  writ  of  error 
to  the  i^euH  Court  of  the  United  States  for 
the  DUtrlet  of  Columbia,  in  tha  County  ot 
Waahington. 

It  to  an  action  of  assumpsit,  upon  a  promis- 


Prae,  hj  their  attoniey,  Gewge  lliomas)  tha 
note  bearing  data  the  18th  of  Febmary,  I8ST; 
by  which  Oie  makers,  jointly  and  severally, 
promise  to  pay  to  the  Freaidoit  and  Directtns 


The    declaration    also   contains   the 


Fint  BiU  of  Exceptlona. 
On  the  trial  of  thto  cause  the  plalntifTa,  to 
sust^n  the  action  on  their  part,  proved  by  a 
competent  witness  that  on  the  8Tth  March, 
■18»,  tha  said  defendant,  with  Hlchard  [*80S 
M.  Jdinson  and  P.  H.  Pope,  exeouted  their 
joint  and  several  nota  as  follows  i 
"|S,000. 


orally  promise  to  pay  to  the  President,  Diroe- 
tors  and  Co.  of  the  Bank  of  the  Metropolis,  or 
order,  Ave  thousand  dollars,  without  defalca- 
tion, value  reeaived,  payable  at  said  bank. 

"Rh.  M.  Johnson, 

"T.  P.  Moore, 

T.  H.  Pope." 

■   ■      •   eke,  drt 

lie  proceeds  thereof, 

which  had  bean' carried  to  their  eredit: 

•^ashlncton  dty,  March  STth,  IBM. 
"Oaahiw  of  tV  Bank  of  the  Metropolis,  pay 
to  bearer  forty-al^U  hundred  and  ninety-six 
87-100  dollara. 

T.  H.  Pope." 
"Bh.  M  Johnson, 
"T.  P.  Moore." 
That  said  note  waa  not  paid  at  maturity,  but 
unpidd  until  the  30th  January,  18M, 
ras  eaneelled;  that  on  the  30th  day  of 
January,  1880,  the  said  parties  executed  and 
delivered  to  the  said  plaintiffs  their  promissory 
note,  as  follows: 

"Six  month  after  data  we  jointly  and  aevtr- 
ally  promise  to  pay  to  tha  PrMident  and  Diraa- 
tore  of  tha  Bank  of  tha  Metropolis,  or  order, 
five  thousand  dollars,  without  defalcation,  valna 
rooaived,  thto  SOth  day  of  January,  1836. 
•V&OOa  "Bh.  H.  Johnson 

"P.  H.  Pope, 
-r.  P.  Moora. 
•Vr.  of  R.  M.  Johnson,  and  others,  to  r«M» 


lf» 


SnpBEua  CouBT  or  tbk  Umm  Statis. 


UM 


Which  wu  dlBcounted  ij  ntAA  pUintilTB,  and 
the  proeeods  tbereof  carried  to  the  credit  of 
laid  draveTB,  and  the  Interest  in  aircAra  paid. 
That  on  the  20th  of  February,  1S36,  the  said 
parties  executed  and  delivered  to  George 
Thomaj,  at  that  time  cashier  of  said  Bank  of 
the  Metropolis,  »  power  of  attorney,  in  the 
words  and  flgures  following,  that  is  to  say: 
"Where*s,  we  have  a  joint  and  teveral  note  of 

hand  discounted  In  the  Bank  of  the  Hetrop- 

olis— Now 


P.  H.  Pope,  all  of  the  State  of  Kentucky,  do 
henhy  nominate,  constitute,  and  appoint 
Oeorge  Thames,  of  the  city  of  Washington, 
our  tnw  and  lawfnl  attorney  In  fact,  and  by 
these  presents  do  authorise  and  empower  him, 
for  n*,  and  in  our  names,  to  sign  our  joint  note 
to  tlte  President  and  Directors  of  the  Bank  of 
SO**]  'tiie  Metropolis,  for  five  thousand  dol- 
Uts,  for  Ottr  aeoommodation,  and  the  same  to 
renew,  from  time  to  time,  as  it  may  become 
dns,  (or  the  whole  or  any  part  thereof— Hereby 
ratifying  and  conflnning  all  and  every  the  act 
and  acts  of  our  said  attorney,  in  and  about  the 
premises,  so  long  as  the  bank  shall  continue  the 
accommodation  to  ua.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  teals,  at  the 
dtj  of  Washington,  the  2Qth  day  of  February, 

TKstrict  of  Columbia,  Wasbington  County, 

to  wit:  -,  , 

"Ob  thia  ESth  day  of  February,  in  the  year 

dghteen  hundred  and  thirty-six,  personally  ap- 

eared  Richard  U.  Johnson,  F.  H.  Pope,  and 
P.  Moore,  before  me,  the  BubBcriber,  a  justice 
of  the  peace  in  and  for  the  county  aforesaid, 
and  acniowtedged  the  atiove  power  of  attorney 
to  be  their  act  and  deed,  for  the  purposes  men- 
tioned therein. 

"Saml  Stettinlus,  J.  Peace." 
Which  said  power  of  attorney  was  given  for 
the  single  pnrpose  of  acting  for  said  parties  in 
relation  to  said  last-mentioned  note  and  the  re- 
newal thereof;  and  that  the  said  George  Thom- 
as, professing  to  act  by  rirtue  of  said  power 
of  attorney,  under  said  power  of  attorney  made 
and  ezeeuted  the  note  mentioned  and  descrilKd 
in  the  deeUration,  to  wit; 

'111,000.  Washington,  lOth  Feb.  IS37. 

"Sixty  days  after  date,  we  jointly  and  sever- 
ally promise  to  pay  the  President  and  Directors 
of  the  BanIc  of  the  Metropolis,  or  order,  at  the 
aald  banit,  five  tiiousand  dollars,  for  value  re- 
eeived.  "Richard  M.  Johnson, 

■Thos.  P.  Moore, 
"P.  H.  Pope, 
"By  their  attorney,  Geo.  Thomas." 
That  the  same  was  then  discounted  by  said 
hank,  the  proceeds  ouried  to  the  credit  of  the 
■aid  drawers,  and  the  arreara  of  Interest  upon 
the  former  and  last  preceding  note,  together 
with  the  discount  of  this  note  paid  and  credited 
OB  said  aoeount,  and  the  said  note  dated  30th 
January,  1836,  was  cancelled,  but  witness  does 
not  leeollect  by  what  person  eatd  interest  or 
diMonnt  was  paid.  To  the  admissibiUty  of 
which  notes,  or  any  of  them,  or  any  matter 
sbovm  st»t«d  in  eridance,  the  defendant  objecta; 


but  the  oourt  orerruied  the  objection,  snd  por- 
initted  ail  of  said  notes,  and  tM  proceedinge.  In 
regard  to  them  and  the  matters  stated,  to  b« 
given  In  evidence  to  the  Jury.  To  wlilch  opin- 
ion of  the  court  the  defendant  excepted. 

There  was  another  bill  of  exceptions  taken  at 
the  trial,  growing  out  of  the  refusal  of  the 
court  to  give  certam  instructions  prayed;  touch- 
ing the  allt^ed  usury  in  the  note,  by  reason  of 
the  interest  having  been  taken  in  advance  cu 
discounting  the  note.  But  it  is  unnecessary  to 
notice  these  instructions.  For  all  exceptions  on 
this  account  were  abandoned  at  the  argument, 
as  raising  a  question  too  well  settled  to  be  now 
drawn  into  this  discussion.  The  last  prayer  con- 
tained *in  this  bill  of  exception,  which  [*Slt 
raised  the  question  whether  the  power  of 
attorney  giren  to  George  Thomas  authorizad 
him  to  sign  the  note  upoo  which  this  suit  la 
brought,  will  be  noticed  under  the  first  bill  of 
exceptions,  where  the  powerisset  out  at  length, 
BO  far  as  Is  necessary  for  the  decision  of  this 
case;  so  that  the  second  bill  of  exceptions  may 
be   laid  entirely  out  of  view. 

The  general  questions  arising  under  the  flnt 
bill  of  exceptions  are,  whether  the  evidence  of- 
fered was  admiBBii>le,  and  if  so,  whether  it  was 
sufficient  to  maintain  the  action,  either  upon 
the  count  on  the  note  signed  by  George  Thomaa, 
or  on  the  money  counts.  The  exception  wm 
taken  after  the  evidenoe  had  been  given  (with- 
out objection)  to  the  whole  natter  stated  in 
the  exception;  and  if  any  part  of  it  was  admis- 
sible, the  objection  was  properly  overruled.  It 
is  the  dut^  of  a  party  taking  exception  to  the 
admissibiUty  of  evidence,  to  point  out  the  part 
excepted  to,  when  the  evidence  consists  of  ft 
number  of  particulars,  so  that  the  attention  of 
the  court  may  be  drawn  to  the  particular  (A)- 
jection.  The  objection  here  taken,  waa  in  tW 
broadest  possible  manner  to  all  the  mattw 
sUted  in  the  bill  of  exceptions.  That  some 
part  of  this  evidence  was  admissible  under  the 
money  counts  cannot  be  doubted.  One  of  tho 
notes  to  which  the  objection  extended  is  the  one 
upon  which  the  first  count  in  the  declaration  Is 
fotuded.  And  whether  that  was  admissible  «r 
not,  depends  upon  the  power  of  attorney  to 
George  Thomas,  set  out  in  the  exception,  undw 
and  by  virtue  of  which  he  made  the  note  In 
question. 

That  power.  It  will  Im  seen,  authorited  hlv 
to  sign  a  joint  note;  whereas,  the  one  ha  gave 
waa  a  joint  and  several  note. 

If  It  was  necessary  to  decide  thie  question  in 
order  to  maintain  the  action,  it  may  well  In 
questioned  whether  the  power  did  not  anthor- 
iie  the  making  a  joint  and  several  note.  Ther* 
is  some  diversity  of  opinion  on  the  liench  upon 
that  point.  The  object  of  the  power,  aa  appears 
upon  its  face,  dearly  was  to  make  a  note  as  the 
renewal  of  a  joint  and  sereral  note,  which  the 
parties  had  running  in  the  bank.  It  recites  as 
follows:  "Whereas,  we  have  a  joint  and  aeveral 
note  of  hand  discounted  in  the  Bank  of  the 
Metropolis,"  and  then  proceeds  to  empowvr 
George  Thomas  to  renew  the  same  from  timo 
to  time  as  it  fell  due.  But  there  may  have  ex- 
isted  some   reason   why   they   preferred   chan* 


not  strictly  fuiaued,  though  jirobably  accord- 


ITBlmotlk  t.  Cohkii. 


p«M  it  by.  The  ftction  !■  dearly  tnAintainftble 
on  the  money  comit*.  If  the  note  iraa  properly 
girea  nnder  the  power,  it  waa  admiuihle  under 
tba  fint  count,  or  under  the  money  count*.  If 
wigaed  bT  the  attorney  without  aufflclent  au- 
thority, ft  wM  void,  And  to  be  laid  out  of  view, 
ftnd  the  cause  atand*  upon  the  other  evidenoi 
^ren  kI  the  trikl;  which  ahowi  the  original  loan 
bv  the  Iiank,  to  Richard  H.  Johnioo,  T.  P. 
Moore,  and  P.  H.  Pope,  npon  their  note,  dated 
27th  March,  1834,  by  which  they  }ointly  and 
aererally  promised  to  pay  the  ttanlc  five  thon- 
311*]  aand  'dollari,  in  four  montha  after  date. 
By  their  joint  check  of  the  eame  date,  they 
drew  out  of  the  bank  94,896.67,  the  prooeeda 
of  the  note,  deducting  the  discount.  That 
Dote  not  being  paid,  another  joint  and  leverat 
note  wa«  given  by  them,  bearing  date  the  30th 
of  January,  1830,  for  15,000,  payable  nix  months 
kfter  date;  which  waa  diacounted  by  the  tnnk, 
and  the  proeeede  carried  to  the  credit  of  the 
■nakera,  deducting  the  discount  and  arrears  of 
Intereat.  And  the  power  of  attorney  was  after- 
Wkrda  given  to  George  Thomas,  authorizing  him 
to  make  another  note,  as  a  renewal  of  the  one 
last  mentioned;  and  under  which  authority  he 
made  tlie  note  now  in  question,  which  waa  dis- 
counted, and  the  proceeds  carried  to  the  credit 
of  the  makers;  and  the  arrears  of  interest  on 
tb«  note  then  in  Iiank,  and  the  discount  upon 
the  note  now  in  question  was  paid  and  credited 
in  account  with  the  makers,  and  the  not«  of 
30th  of  January,  1836,  waa  cancelled.  This  evi' 
denes  is  amply  sufficient  to  show  |S,000  waa 
originaDy  advanoed  to  the  makers  of  these 
noUs,  and  that  upon  the  several  renewsts,  they 
hav«  been  eredited  with  the  proceeds,  and  all 
this  notes  given  up  and  cstncelled,  without  pay- 
uent  in  any  way,  except  by  the  not*  made  by 
Gsorsa  Thomas,  under  tlie  powsr  of  attorney ; 
and  u  that  note  is  void,  the  bank  is  without 
•  remedy,  except  upon  the  money  counts,  to 
tscover  the  money  paid  upon  tlie  check  of  P. 
H.  Pope,  R.  M.  Johnson,  and  T.  P.  Moore.  This 
money  has  gone  to  the  joint  use  of  the  three, 
who  might  all  have  been  joined  in  the  action. 
But  If  any  objection  oould  be  made  to  tbs  suit 
against  Moore  alone,  by  reaaon  of  the 
Joinder  of  the  otlier  two.  It  should  liave  been 
pleaded  in  abatement,  and  cannot  be  taken  ad- 
vmatags  of  upon  the  general  isiue.  This  la  a 
well-settled  rule  in  pleading,  and  Is  fully  recog- 
Blsod  by  this  court  in  the  case  of  Barry  *. 
Foyles,  1  Fetsrs,  S18. 

Th«  judgment  of  the  court  bslow  ts  aoeord- 
fngly  affirmed  with  easts. 


TbSt  eanss  canw  on  to  be  heard  on  the  traa- 
■sript  ot  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Diatrlet  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  waa  argued  by  connael;  on  oonsideration 
whereof,  it  is  ordered  and  adjudged  by  this 
eoDrt  that  the  judgment  of  the  said  Circuit 
Court  in  thia  cause  be,  and  the  same  is  hereby 
afflrmed,  with  costs  and  damages  at  the  ratis 
gf  six  p«r  esntum  psr  annum. 
A*  Ik  eO- 


_<>nlj  be  ezecated  In  the  Istb 

!  tb*  statute  of  llmltattona.  In  an  action 
one  State  on  a  Indsment  obtained  In 
e.  Is  s  plea  to  tot  mned; ;  and  eon- 
e  lex  tori  moat  prevail  In  soch  a  aolt. 
IB  la  a  tbinc  ot  poUc;  irowlnc  out  ot 
M  of  Its  neeealtr;  and  the  time  aftsr 
or  actions  shall  be  barred,  bss  been 
te  antlqnltv  Hxed  bv  evcrr  nstlon.  In 
t  aoveralintT  br  which  It  exercises  Its 
T  all  person!  and  property  vltUu  Its 


w  I  be  even  plauilblv  Interred  that  the 

BU..,..  —-J  -lOt  leslilste  apon  tbs  remedy  on  iulta 
on  tbe  JndEtnenta  ot  otber  States,  axclsalva  of  all 
Interterence  with  their  merlta. 

A  suit  In  s  State  of  the  United  BIstee,  on  a  Jndf 
ment  obtained  la  tb«  coorta  ot  anotber  State,  mnat 
be  broasbt  witbin  the  period  preacrtbed  bj  tbs  local 
■—    •"-  ■—  "^    '-  the  s —  -■"  '- *     "~- 


iTfla  can  be  pleaded  to 

an  action  In  tbst  State,  loanded  upon  a  Judanient 
mdered  In  the  State  eoart  ot  the  Stale  ot  Math 
Carolina. 

In  tbe  pajment  ot  the  debts  of  a  testator,  or  In- 
testate  In  Oeorila,  tbe  Jadgmtmt  of  another  State, 
whatever  mu  havs  been  the  snbject  matter  ot  the 
solt,  cannot  bs  pat  npmi  tbe  toottng  ol  Jodnanls 
reobrsd  In  the  State  i^and  It  can  only  rank  as  a 


(  a  esrtifleata  of  division  between  tbs  Judaes 
of  the  sixth  Grcuit  Court  of  ths  Dnlfad 
States  (or  the  District  of  Georgia, 
William  U'Elmoyle,  a  dtisen  of  tbs  atato 


NoTB. — Aa  to  state  deelalons  end  laws.  In  regard 
limitation  ot  aciloni,  Bovcra  UsUed  States  eonrts 
-Mc  note  to  6  L.  ed.  n.  8.  290. 
Limitation,  wbat  statute  mvems— ette-*  »'  »•" 
Btatutei—lea  lorl,  sod  not  lax  tscL  |W 
note  to  18  L.  ed.  D.  B.  1*4,  f' 

-pri  by  k 


.db,GoogU« 


Sttpbeu  Couvr  of  tsb  Uinnat  SrAm. 


of  South  Carolina,  anliig  for  the  vce  of  base  8. 
Bailey,  alao  a  dtizen  of  that  State,  preieiited  a 
petition  in  1B3S  to  the  Circuit  Court  or  the 
United  State*  for  the  District  of  Geoi^a,  stat- 
ing that  Levj  Florence  had  died  inteetate;  and 
having  before  hia  death  Tesided  in  the  State  of 
South  Carolina,  he  had  obtained  a  judgment 
against  him  in  the  Court  of  Common  Pleas  for 
the  dtj  of  Charleeton,  for  fDOS.OT,  on  a  prom- 
issory note,  on  the  ISth  da;  of  February, 
SIS*]  1822,  which  remains  'unsatisfied;  an 
exempliflcation  of  which  judgment  in  due 
form  was  exhibited  to  the  court  with  th«  pe- 
tition. 

Tlie  defendant,  a  citizen  of  Georgia,  to  which 
^tate  Levy  Plorenea  removed  after  seven  year* 
from  the  rendition  of  the  judgment,  and  in 
which  State  he  resided  at  the  time  of  hie  death, 
pleaded  the  statute  of  limitation  of  the  State  of 


and  he  afterward*  pleaded  that  there  ii 
statute  of  t)ie  State  of  South  Carolina  whieh 
limits  suits  upon  judgments  therein  to  any 
particular  time,  nor  i*  there  any  statute  of  lim- 
itations in  that  State  applicable  to  judgments, 
but  that  a  statute  was  paHsed  by  the  Legisla- 
ture of  Georgia  on  the  7th  day  of  Decemlier, 
1806,  which  provides  and  declares  that  all  ac- 
tions of  debt  on  judgment  obtained  in  oonrta 
other  than  the  courts  of  Georgia,  shall  be  com- 
menced and  prosecuted  within  five  years  from 
the  rendition  of  such  judgments,  and  not  after- 
wards; and  that  for  seven  years  after  the  ren- 
dition of  the  judgment  on  which  the  suit  ii 
brought.  Levy  Florence  was  a  resident  and  eiti- 
sen  of  the  State  of  Georgia,  and  no  suit  on  the 

iudgment  was  commenced  against  him,  nor  for 
wo  years  after  the  defendant,  John  J.  Cohen, 
had  been  the  duly  qualified  administrator  of 
tbe  said  Levy  Florence.  The  defendant  for 
further  plea  states  that  he  has  not  funds  of 
the  estate  of  Levy  Florence  sufficient  to  pay 
tlM  whoie  of  the  judgment,  and  to  pay  the 
other  debts  claimed  as  due  from  the  estate. 
Upon   the   trial  of   the   cause   the   following 

£  cations  occurred,  upon  which  tha  opinions  of 
•  judges  were  opposed,  and  the  same   were 
oertifled  to  the  Supreme  Court. 

Ist.  Whether  the  statute  of  limitations  ot 
Qeorgia  can  be  pleaded  to  an  action  in  that 


ence  to  simple  contract  debts. 

The  ease  was  submitted  to  the  oourt  on 
printed  argument*  by  Mr.  I^ngstreet  for  the 
plaintiff,  and  by  Hr.  King  for  the  defendant. 

Hr.  I^nptreet,  for  the  plaintiff. 

Two  questions  are  raised  in  this  ea*«: 

1.  Can  the  statute  of  limitatiooi  of  Georgia 
ht  pleaded  to  an  action  founded  on  a  judgment 
In  South  Carolina! 

8.  If  it  cannot  be,  la  that  Judgment  a  debt  of 
U^er  dignitv,  In  the  administration  of  assets 
In  Georgia,  than  a  simple  contract  debt  I 

Both  questions  seem  to  have  been  virtually 
^•eided  dj  the  Supreme  Court  of  the  United 


Mills  T.  Duryee,  7  Craneh,  481.  It  waa  tbera 
ruled  that  no  plea  could  he  urged  against  a 
judgment  from  a  State  court,  duly  autbenti- 
cated,  but  the  'plea  of  nul  tiel  record.  [*S14 
If  this  he  true,  it  is  but  changing  the  terms  of 
1.1. 7,!__  ,_  g^y  jjj^j  jjjg  statute  of 


limitations    cannot    be    pleaded    to    an    action 
ttiere  was,  as  it  is  here,  a  question  of  pleading. 


founded  upon  such 


be    pi 

a  Jujf 


Igment.    The  question 


Mr.  Justice  Story,  In  delivering  the  opinion  of 
the  court  in  that  case,  says:  "Congress  have 
declared  the  effect  of  the  record  by  declari^ 
what  faith  and  credit  shall  be  given  to  IL  R 
remains  only,  then,  to  inquire  in  every  case, 
what  1*  the  effect  of  a  judgment  in  the  State 
where  It  is  rendered.  Let  us  make  the  inquiry, 
and  the  answer  will  be  found  in  the  concesaiona 
of  the  parties,  that  the  effect  of  this  judgment, 
in  South  Carolina,  would  l>e  to  silence  the  plea 
of  the  statute  of  limitations. 

The  doctrine  of  Mills  v.  Duryee  waa  afUr- 
wards  confirmed  by  Hampton  v.  H^nnel, 
3  Wheat.  2S4.  Mr.  Chief  Justice  Marshall 
there  says:  "The  judgment  of  a  State  eonrt 
should  have  the  same  credit,  validity,  and  ef- 
fect, in  every  other  court  of  the  United  Statea, 
which  it  had  in  the  State  where  It  waa  pro- 
nounced ;  and  whatever  picas  would  be  good  to 
a  suit  thereon  in  such  State,  and  none  others, 
could   be   pleaded   in  any   other   oourt   i' 


United  States."  Accordingly  it  waa  ani 
cided  that  nil  debet  could  not  be  pleadea  I 
suit  then  in  question. 


to  the 


The  same  decision  had  been  long  before  made 
In  the  Circuit  Court  of  the  United  States  for 
the  District  of  Pennsylvania,  Armstrong  t. 
Caraoo's  Executors,  2  Dall.  302,  and  it  haa 
been  repeated  by  the  judges  of  the  highest 
courts  in  each  of  the  several  States. 

In  Morton  ft  Co.  v.  Naytor,  1  SU's  South 
Carolina  Rep.  430,  the  very  question  now  be- 
fore the  court  was  adjudicated.  It  was  mled 
in  that  case  that  the  statute  of  limitations  of 
South  Carolina  was  not  a  good  plea  to  an  action 
upon  a  judgment  from  a  sister  State.  It  cannot 
be  necessary  to  multiply  authorities  upon  this 
head. 

What,  then,  is  the  doctrine  of  these  easeal  It 
is  that  the  judgment  of  a  State  court  carries 
with  it  into  every  State  aU  lU  original  attri- 
butes, energies,  and  incidents;  that  It  goes  forth 
armed  with  the  powers  of  the  court  that  pro- 
nounced it,  and  clothed  with  the  authority  of 
the  laws  under  which  it  was  pronouneed;  that 
it  is  at  home  whithersoever  it  goes,  through  the 
whole  length  and  breadth  of  the  Union;  that. 


cannot  be  extracted  from  the  fourth  article, 
first  section,  of  the  Constitution,  and  the  act 
of  Congress,  made  In  pursuance  of  It.  By  that 
article  the  States  redprocallj  pledged  tbem- 
m  to  each  other  that  they  would  repoae  im- 

f  licit  faith  in  the  records  of  every  State;  that 
hey  would  accredit  them,  receive  them,  admit 
them,  acknowledge  them  to  be  true.  There  ift. 
hardly  a  court  in  the  Union  (it  is  believed  nofe 
'  that  haa  as  high  authority  as  this,  tor  ^v-<- 
clng  its  own  judgments  conclusive.  ^^ 
States  have  generally  contented  themselvaaa 
with  organidng  their  several  departments  ^f 
government,  allotting  to  each  its  reapecllwa 
foweim,  an&  \M.v\ut  the  eonaequences  of  tikis 
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SIS*]  *»llotaMnt  to  the  dednetknu  of  com' 
ntoB  seuBe  or  commoii  law.  Thua,  to  ascertftin 
tke  foTM  and  eSect  of  %  judgment  of  tlie  State 
eonrt,  within  the  limitj  of  tlut  Stkte,  we  appeal 
to  tbe  common  Uw ;  and  tiiere  we  find  that  luch 
•  indgmeot  im^rta  abaolnta  Teritjt.  Bat,  ia 
order  to  •acertain  tbe  forae  and  effaet  of  }vdg- 
mont  of  on«  State  when  carried  into  another, 
we  appeal  to  the  lex  •cripta — the  paramonnt 
law;  Mid  there  we  learn  tnat  It  la  entitled  to 
full  faith  and  credit."  Are  thcH  terms  leaa 
oomprehenaive  or  lesa  impreaaii^  than  "abeo- 
hite  Terityf  Proceed  they  from  a  fountain 
leaa  aacredl  la  it  po»iib1e,  then,  to  urge  any- 
thing a^inat  Buch  judgmenta,  which  wilt  not 
am^j  with  equal  force  to  all  jadgmentil 

The  latter  of  the  Conilitation  ia  not  more 
point«d  to  the  purpoee  of  thia  argument  than 
the  reaaoQ  and  spirit  of  it.  The  f  ramera  of  that 
iBatnunent  foreaaw  that  there  would  be  a  per- 
petual change  and  interchange  of  citizens  be- 
tween the  several  States.  They  had  eonfeder' 
ated  a  number  of  bodies  politlo;  they  had 
•ecured  to  each  a  eimilar  torm  of  goTemmenti 
the;  bad  placed  OTer  all,  in  some  respects, 
a  tootrolling,  and,  In  all  reapeeta,  a  pro- 
tecting power.  They  had,  therefore,  aun- 
dei«d  some  of  the  etrongest  ties  that  bind  man 
to  his  Dative  land,  and  left  him  free  to  choose  a 
climate  ooDgenlal  to  his  constitution,  and  an 
occupation  suited  to  bis  taate  or  hablta,  without 
forfeiting  the  protection  of  hia  own  tawa.  To 
have  Incorporated  no  provision  in  the  Consti- 
tntioa  which  would  prevent  men  thus  circum- 
■tanced  from  eluding  the  operation  of  a  judg- 
ment by  a  simple  &ange  of  residence,  would 
bare  argued  a  blindneaa  in  tbe  aagea  who  framed 
that  Isatnunent  that  might  be  Dett«r  Imputed 
to  any  other  body  of  men  that  over  lived.  And 
ff  they  have  done  no  mora  than  authorize  auits 
to  b«  Instituted  npon  the  judgments  in  Ques- 
tion, aubjeet  to  all  defenaea  that  might  bave 
been  aet  np  to  the  original  action,  the  fourth 
artiole  and  fliat  section  of  the  Constitution  Is 
but  a  deathless  memorial  of  their  foUy;  for  all 
thia  might  have  been  done,  and  would  have 
boen  done,  from  a  principle  of  comity  between 
the  Btatea,  without  any  law  to  that  eSect.  It  ia 
done  b^  aO  dvilised  nations.  If  they  have  only 
■Utbonzed  anita  to  be  Inatituted  upon  auui 
judgmeata,  lea^ng  it  with  tbe  States  to  regu- 
late the  defenses  to  such  suits,  tbey  have  done 
BO  more,  in  effect,  than  to  declare  that  suits  may 
be  proaecuted  in  the  several  States,  if  the  Statea 
ebooaa  to  permit  them  to  be  prosecuted.    Very 


credit  should  be  given  in  each  State  to  the 
records,  etc,  of  every  State."  To  obviate  all 
dil&ultiea,  tbe  Constitution  proceeds:  "And 
OoBgnss  may,  by  general  laws,  prescribe  the 
Manner  in  which  such  acta,  reeo^a,  and  pro- 
aeediiun  shall  be  proved,  and  the  effect  there- 
of." This  makes  perfect  the  law  upon  this 
aobjeet.  Now,  no  one  can  withhold  from  the 
judgment  of  a  Stats  oourt  unlimited  ocdenoe 
without  violating  the  Conatitntion;  no  one  can 
resist  Its  operation  without  becoming  Inatas- 
taneonsly  impotent.  All  must  give  the  judg- 
ment a  helping  hand,  to  the  aocomplishment  of 
ita  enda;  and  those  trho  will  not.  Immediately 
Sit*]  lose  all  power  over  it  and  *hither  it 
ewMa,  to  mors  Impartial  guardian*.  There 
10  Ii.  eO. 


ean  be  no  impairing  Ita  forea  by  emharraaaing 
restrictions  and  limitations;  no  overriding  it  by 
State  legislation)  no  degrading  it  by  lowering 
ita  dignity,  or  elevating  the  character  of  oon- 
flioting  claims.  It  continues  unchangeably  the 
same,  until  it  Is  satisfied.  It  b,  therefore,  just 
*a  aecure  aa  human  power  could  make  it;  and 
it  is  wonderful  that  human  wisdom  oould  have 
provided  for  it  auch  admirable  safeguards. 

But  It  is  said  that  the  States  may  prescribe 
the  time  within  which  their  own  judgments 
shall  be  enforced;  and  surely  they  may  do  as 
much  in  relation  to  the  judgments  of  another 
State.  And  to  thia,  Qulick  v.  Lodger,  1  Oreen's 
Rep.  TO,  and  Jones  v.  Hook's  Administrator, 
2  Bandolph'a  Rep.  303,  are  cited. 

A  glance  at  these  caaea  will  satiafy  the  court 
that  neither  of  them  called  for  a  aerioua  Gon- 
aideration  of  the  point  In  question.  Tbe  plea 
in  both  was  obviously  unaustainable  in  point  of 
fact,  and,  consequently,  it  became  unneceaaary 
to  bestow  upon  it  grave  deliberation.  It  ia  true 
that  the  judgea  Id  both  say  that  the  statute  oF 
tbe  State  in  which  the  ault  is  instituted  must 
control  the  plea;  and  it  ia  also  true  that  the 
suits  in  those  eases  were  both  upon  judgments: 
but  the  manner  in  which  the  point  in  question 
was  disposed  of,  and  the  authorities  dted  to  It, 
show  that  the  courts  had  given  it  no  reflection. 

To  reason  from  the  power  of  a  State  over  the 
judgmenta  of  its  own  courts,  to  its  power  over 
the  judgments  of  a  aister  State,  is  juat  aa  un- 
safe as  It  would  be  to  reason  from  the  power  of 
State  over  ita  own  citizens,  to  its  power  over 
foreign  ministers;  from  ita  power  of  taxation, 
to  its  power  of  laying  tonnage  duties;  from  its 
power  of  contracting,  to  ita  power  of  making 
treaties.  In  short,  it  I*  reaaoning  from  a  re- 
tained to  a  renounced  power.  States  may  do 
what  tbey  please  with  their  own  judgments, 
simply  because  they  have  retained  the  right  to 
do  so.  They  cannot  do  the  same  thing  with 
judgment  of  the  siater  States,  because  they 
have  relinquiahed  tbe  right  to  do  ao.  How  is 
it  poaaible  to  reconcile  the  power  of  imposing 
terms  and  restrictions  upon  these  judgments 
by  the  States,  with  the  power  given  to  and 
exercised  by  Congress  of  determining  their  force 
and  effect  in  every  Statel  They  are  absolutely 
Incompatible. 

Let  us  take  an  analogous  case,  In  which  we 
will  not  be  ao  apt  to  be  misled  by  old  and  famil- 
iar rules  of  pleading.  Congress  has  power  to  ea- 
tabliah  uniform  bankrupt  lawa.  Thia  power 
is  very  analogoua  to  that  conferred  on  Congi«as 
by  tbe  fourth  article,  first  section,  of  the  Con- 
stitution. The  one  was  given  for  the  proteo- 
tion  of  the  debtor,  the  other  for  the  protoction 
of  the  orcditor;  the  one  to  establish  an  uniform 
rule  for  the  recovery  of  demands,  the  other  to 
establish  a  uniform  rule  for  resisting  demands, 
and  both  for  having  a  general  law  that  all  could 
know  and  understand.  If  Congress  should  ex- 
erdae  ita  power  of  regulating  bankrupteiea,  the 
analogy  would  be  still  moi«  striking,  for  it 
would  certainly  place  the  debtor  under  the  pro- 
tection of  some  judgment  or  deciaion  of  a  court 
or  of  oommiasionera,  the  record  of  whieh  would 
be  made  evidence  everywhere.  Now,  auppoaa 
thia  to  be  done,  would  It  be  competent  for  the 
■legistaturea  ot  the  several  Statea  to  ("811 
place  the  bankrupt  under  temw  itLpter-" —  *■*- 
oiseharget 
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To  thk  quMtlon  w«  luTe  the  uiBinr  of 
•onit.  It  WM  for  ft  long  ttma  doubted  nhetber 
the  mere  grant  to  Congreu  of  the  power  to 
Buke  bftaknipt  law*  did  not  exclude  the  States 
from  the  ezerdw  of  any  power  over  the  emae 
■ubieet.  In  the  eaae  of  Green  y.  Sarmiento, 
S  Waah.  a  G  a.  Judge  WaahingtOD  decided 
that  it  did.  In  the  eua  of  Sturgei  v.  Crown- 
Inehleld,  4  Wheat.,  and  Ogden  v.  Saunders, 
18  Wheat.,  thli  oourt  decided  that  It  did  not; 
but  with  more  dissenting  voicea  than  are  to  be 
found  to  any  decision  ever  made  by  this  court, 
the  number  of  Jndgei  considered.  But  in  the 
flrat  eaee  the  counsel  on  both  eidea  admitted, 
and  In  the  last  two  all  the  judges  either  took  It 
for  granted  or  eipresaly  declared,  tliat  if  Con- 
grea*  had  legislated  upon  the  subject,  there 
would  have  been  an  end  to  all  State  legislation 
upon  it.  It  is  asked,  where  ie  the  difference  in 
tbe  principle  between  that  case  and  tliisT 

But  ft  it  said  that  tbe  plea  in  this  case  op- 
poees  nothing  to  the  record.  It  adniite  the 
original  validity  of  the  judgment,  but  says  that 
by  preaumption  of  law  it  has  been  satiufied. 

All  thia,  the  plea  of  nil  debet  admitted  in 
Uills  r.  Duryee.  The  defendant  did  not  dL'ny 
that  a  judgment  bad  been  obtained^  that  it  hud 
been  fairly  obtained,  and  that  it  bad  never  been 
eatisfled;  but  he  contended  that  it  had  lost  its 
force  by  his  change  of  residence,  as  it  ie 
thii  has,  by  lapse  of  time.  But  this  court  o 
ruled  the  plea. 

By  "presumption  of"  what  "law"  is 
judgment  satisfied  I  The  law  of  Georgia.  But 
where  doe*  Georgia  get  the  authority  to  paaa  a 
law  that  ahall  in  any  manner  aSect  a  judgment 
of  South  Carolina!  She  confided  thii  authority 
to  Congress,  and  Congress  has  said  that  the 
law  of  South  Carolina  eball  govern  it  every- 
where. It  is  idle,  therefore,  to  argue  from  the 
harmony  of  two  laws,  one  of  which  can  have  no 
operation,  whether  good  or  bad. 

Again,  It  ia  answered  that  the  aivument 
would  make  It  the  duty  of  the  courts  of  Georgia 
to  iaaue  execution  upon  the  judgments  of  Sooth 
Qkroiina;  would  give  them  a  lien  upon  proper- 
ty in  Georgia;  and  would  require  administra- 
tors to  distribute  Intestates*  effects,  according  to 
the  laws  of  South  Carolina. 

As  to  the  first  branch  of  the  objection,  it  haa 
been  answered  by  this  court  in  Mill*  v.  Duryee. 

Aa  to  the  second:  a  judgment  which  binds 
property  in  South  Carolina  ought  to  bind  it 
everywhere.  It  is  thought  the  law  of  Congress 
goea  thuB  far.  Why  do  mortgages  made  in  one 
State  bind  property  in  another!  Because  the 
lex  loci  governs  the  eontraot,  and  the  States 
cannot  impair  the  obligation  of  contracts.  Why 
should  Judgments  bind  property  in  like  man- 
ner! Because  the  lex  loci  (Dnder  the  act  of  Con- 
greas)  governs  judgments,  and  tbe  States  ean- 
not  Impair  their  force. 

As  to  the  third:  the  argument  leads  to  no 
US']  auch  condualon.  Giving  *to  the  judg- 
ment the  same  force  and  effect  which  it  would 
have  in  South  Carolina,  does  not  involve  the 
oonsequence  that  the  statute  of  distributions  of 
that  fitat«  must  be  executed  in  Georgia,  for 
Mveral  reasons.  1.  That  statute  could  operate 
onlj  on  effects  of  a  deceased  person,  and  Flor 
•nee  was  in  life  while  he  remained  in  South 
Ckralinn.  }t  conjd  apply  only  to  the  effects 
*f  oae  who  died  in  South  Carolinik.  It  oould 
t»0 


opeTat«  oftly  upon  the  administrator  appdated 
in  that  State.  2.  The  judgment  could  claim 
no  priority^  in  the  order  of  pigment  by  Flor- 
ence's administrator,  because  Florence  was  not 
dead  when  the  judgment  was  obtained.  3.  The 
order  of  distribution  is  not  an  effect  of  the 
judgment,  but  is  the  resnit  of  an  independent 
provision  of  law,  which  might,  or  might  not, 
benefit  the  judgment  creditor  upon  the  contin- 
gency of  the  debtor'a  dying  before  the  judg- 
ment waa  aatiaSed. 

It  is  not  disputed  that,  as  a  general  role,  tb« 
talidity  of  pleas  is  to  be  determined  \rj  the  law 
of  the  place  where  tbe  suit  is  brought,  and 
not  by  the  law  of  the  place  where  the  action 
originated.  Bat  in  this  instance  IJie  State  of 
Georgia  has  surrendered  her  right  to  control  the 
pleading!  to  Congress,  who  have  forbidden  the 
pica  here  urged.  The  law  of  Congresa  is,  thrae- 
fore,  the  law  of  the  place  where  the  suit  la  in- 
stituted. 

If  all  the  courts  of  the  United  States  are 
bound  to  consider  a  judgment  In  one  State  aa 
conclusive  in  every  other;  if  before  all  courts 
of  justice  in  the  Union  such  a  judgment  la  a 
domeatic  judgment,  and  nothing  will  be  heard 
against  it  which  goes  to  devest  it  of  that 
character,  surely  sn  executor  or  administrator 
will  not  be  permitted  to  degrade  It.  The  eaaea 
referred  to  have  been  generally  considered  aa 
putting  judgments  in  one  State  upon  a  footing 
with  judgments  in  every  other;  aatranaforming 
them,  in  other  words,  into  domestic  judgntenta. 
3  Story's  Com.  KOd;  Story's  Confl.  Laws,  609; 
Clarke's  Administrator  v.  Day,  E  Leigh,  172; 
Wyman  v.  Mitchel,  1  Cow.  R.  31B.  Are  they 
domestie  judnnenta  for  one  psrpose,  and  not 
for  another  I  Domestic  judgments  in  eonrt,  and 
foreign  judgments  out  of  court  I 

In  England,  debts  take  rank  in  the  eourae  of 
administration,  according  to  the  eharacter 
which  the  courts  of  justice  give  them.  Thua, 
in  Walker  v.  Wilter,  1  Doug.  1,  and  Dupleix 
V.  Dekroviu,  2  Veru.  640,  it  was  detennined 
that  foreign  judgments  were  merely  aimple 
contract  debts.  Accord  inslj,  Williaina  eitea 
these  authorities  to  show  that  they  an  to  be  ao 
considered  in  the  course  of  administration.  2 
Williams's  Ex.  6SS.  The  Supreme  Court  have 
decided  that  a  judgment  in  one  State,  ia  to  be 
considered  as  domestic  judgment  in  every  other. 
May  not  this  authority  be  appealed  to,  to  show 
what  is  its  rank  in  the  order  of  administration  T 

Had  the  Legielature  of  Georgia  expressly  de- 
clared that  judgments  in  the  sister  States 
should,  to  all  inwnts  and  purposes,  be  eonaid- 
ered  as  domestic  judgment,  there  can  be  no 
doubt  that  they  would  then  be  admitted  upon  a 
parity  with  domestic  judgments  in  tbe  distribu- 
tion of  assets.  But  Georgia  haa  confided  to 
Congress  the  power  of  'making  this  dee-  [*S1> 
laraCion,  and  Congress  haa  made  it.  Huat  not^ 
the  consequences  be  the  same! 

By  the  laws  of  Georfjia,  debts  ot  %  deccMse^^ 

Serson  are  to  be  paid  in  the  following  order  ^ 
ebta  due  by  him  as  executor,  administrator  (^k.-^ 
guardian,  Price  Dig.,  p.  ISI,  see.  A;  funei^^^ 
exponees  and  other  expenses  of  last  sicknea 
Tbid.  157;  charges  of  probate,  or  letter*  • 
administration;  judgments,  mortgages,  and  Il^k- 
ecutionn,  tbe  eldest  first;  rent,  bonds,  and otW^ir 
obligations;  and  lastly,  open  accounts. 

PnmisBorT  notes  an  not  mentioned  in  tb^»«a 
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meU;  but  tba  Aet  of  ITM,  Prlnot,  811,  deel&rea 
thftt  "*U  boDds  and  other  ■pedatties  and  prom- 
Imoit  DotM,  uid  other  liquidated  deuunda, 
•te^  wbetber  for  money  or  other  thing,  ehAll 
b*  of  equal  dignitj,  and  shall  tw  n«gotiabie 
kj  indorMmeiit,''  etc.  The  judges  of  the 
State  of  Georgia  hare  held,  without  a  dii- 
MBting  Toice,  it  la  believed,  that  this  act  places 
promiaeor;  notes  on  a  footing  with  bond? 
and  other  specialtiea.  In  the  order  of  distribn- 
tfam.  The  term  "equal  dignity"  ooald  not  be 
latlsfled  without  such  a  decision. 

Now,  the  record  in  thii  case  shows,  and  the 
ewa  stated  shows,  that  tlw  judgment  here  sued 
on  was  founded  on  a  promissory  note.  Were 
the  not«  here  then  alone,  it  would  be  considered 
ft  debt  bj-  specialty.  And  can  ft  be  poisiblu 
that  ft  ii  degraded  by  being  carried  into  judg- 
ment! If  the  judgment  be  considered  only  a 
aimple  contract  debt,  this  follows  aa  a  necessarf 


The  note,  as  has  been  often  ruled,  has  been 
extinguished  by  the  judgment.  It  would  be  a 
Kood  defense  to  a  suit  upon  it  that  a  judgment 
Kaa  been  rendered  upon  it  in  South  Carolina. 
Hngbes  t.  Blake,  1  Mason,  SIS;  Green  t.  Sar- 
miento,  3  Wash.  C.  C.  H.  17;  1  Pet.  C  C.  R, 
74;  Field  t.  GibU  et  al.,  1  Pet.  C.  C.  R.  16S; 
Denison  v.  Hyde,  6  Conn,  R.  508.  These  de. 
eisions  presuppose  the  judgment  to  be  of  higher 
dignity  than  the  note;  but  if,  as  is  contended, 
the  judgment  actually  degrade*  the  note,  the 


reach,   and   his   dignified   judgment   Is   worth- 
In  Toller's  Law  of  Executors,  4th  American 


tbon^  no  reference  can  be  made  to  the  book 
that  contains  It;  indeed,  it  seems  doubtful  from 
the  note  to  the  case,  whether  it  has  ever  been 
reported.  There  it  was  held  that  judgments 
M  a  sister  State  stand  upon  a  footing  with 
judgments  In  Pennsylvania,  in  the  course  of  ad- 
■liBistratioB.  In  Andrews  v.  Uontgomery,  19 
Johna.  R.  192,  it  was  ruled  that  assumpsit 
would  not  lie  in  one  State  upon  a  judgment  in 
Another,  because  such  a  judgment  is  not  a  simple 
contract  debt,  but  a  debt  of  record.    Here  the 

Juestion  Is  settled  in  terms,  but  not  more  ef- 
ectually  in  principle,  than  by  tbe  decisions  of 
the  Supreme  Court  ^ready  cited. 

It  can  hardly  be  considered  as  settled,  even 
in  England,  that  a  foreign  judgment  is  not  con- 
elnsive  between  the  parties  to  it  and  privies. 
Martin  r.  Nichols,  3  Simons,  458;  6  Cond 
Eng.  Ch.  Rep.  198,  and  note  to  that  case; 
Story's  Oonfl.  Laws,  SOS. 
S30*]  *To  have  one  rule  of  pleading  for 
eftbsens  of  Georgia  and  another  for  dtiiens  of 
other  States;  to  gire  creditors  of  the  State  an 
advantage  over  creditors  of  another  State  in 
tba  distribution  of  assets,  is  to  violate  the  sec- 
ond section  of  the  4th  article  of  the  Conititu. 
tion,  which  declares  that  "the  citizens  of  eaeli 
Stats  shall  be  entitled  to  all  privileges  and  im- 
canities  of  citizens  in  the  several  States." 

'The  intention  of  this  clause  was  to  confer 
OD  the  dtixen*  of  each  State  a  geneial  cttiien- 
■hip,  and  to  communicate  all  the  privileges  and 
immualtle*  whkb  the  dtixens  of  the  same  Statu 

1*  i<.  «a. 


would  be  entitled  to  under  like  drcumatanees.' 
3  Story's  Com.  076. 

Mr.  King;  for  the  defendant: 

The  plaintifTs  counsel  evidently  mistakea  the 
force  and  application  of  the  authorities  upon 
which  he  relies.  The  case  of  Hills  t.  Duryee, 
7  Cranch,  481,  decided  nothing  but  a  question 
of  pleading,  which  depended  on  the  "faith  and 
credit"  to  De  attached  to  the  judgment,  as  evi- 
dence. Nil  debet  was  a  bad  plea,  because  It 
contradicted  the  record,  aninst  which  nothing 
could  be  averred.  The  defendant  did  owe,  un- 
less he  could  avoid  the  debt  by  some  special 
plea  perfectly  consistent  with  the  original  debt. 
The  plea  of  llmiUtion  admits  the  truth  of  the 
reooid.  The  case  of  Eamptoa  t.  McConnel,  t 
Wbeaton,  334,  is  only  a  short  confirmation  of 
the  principle  of  the  case  cited.  Though  the 
language  of  the  judge  is  more  seneial,  he  clear- 
ly intended  to  decide  nothing  out  the  cas«  be- 
fore him,  which  was  precisely  similar  to  Hills 
V.  Duryee,  and  involved  no  other  ijuestion  but 
the  "faith  and  eredit"  due  to  the  judgment  as 
evidence,   whieh  decided  the   validity  of  the 

The  case  in  2  Dallas  Is  a  similar  ease;  and 
though  the  authority  of  all  these  eases,  and 
others  to  the  same  point,  is  fully  admitted,  yet 
their  application  to  this  case  is  denied.  We 
propose  to  make  no  issue  with  the  plaintiff  that 
would  falsify  his  record.     We  ^ve  to  that  all 


plaintiff  would  have  a  right  to  insist  on 
ine  same  favor  for  his  record,  if  barred  by  lim- 
itation laws  In  both  States. 

The  case  most  in  point  dted  by  the  plalntllT, 
is  the  ease  of  Morton  &  Co.  v.  Najlor,  In  I 
Hill's  South  Carolina  Reports,  439.  This  is 
the  only  case  of  the  kind  to  be  found;  and  Its 
authority  is  much  weakened  from  the  fact  that 
the  point  decided  (so  far  as  authority  In  this 
case)  was  not  necessarily  before  the  court.  The 
only  question  there  was  as  to  the  character  of 
the  debt:  on  that  depended  the  application  of 
the  statute  of  limitations  of  South  Carolina  to 
it.  In  giving  It  its  proper  dignity.  It  was  decid- 
ed that  there  was  no  statute  of  limitations  of 
South  Carolina  which,  in  terms,  applied  to  It. 
The  decision  was  ri^ht  in  its  results,  but  too 
general  in  its  reasoning  on  points  not  necessari- 
ly embraced  in  it.  The  judge  says,  "It  would 
seem  that,  when  authenticated,  a  recovery  In 
iinother  State  should  be  regarded,  for  all  pur- 
poses of  evidence,  as  If  the  case  were  trying  In 
the  court  where  the  Judgment  was  recoverad." 
But  when  the  'judge,  from  such  prem-  [*S31 
ises,  came  to  the  conclusion  that  no  defense  or 
plea  could  be  insisted  on,  wbich  would  not 
have  been  good  in  the  State  where  the  judg- 
ment was  rendered,  he  contradicted  the  decision 
in  4  HTCord,  278,  to  which  he  referred,  with 
approbation;  a  great  variety  of  decisions  on  the 
.subject  of  lien,  distribution,  judgments  of  dk- 
charge  under  local  Insolvent  laws;  and,  in  fact, 
overturned  the  fundamental  principles  gorern- 
ing  the  application  of  tbe  lex  fori,  not  only  ree- 
ognited  by  this  court,  but  in  the  tribunals  of 
nearly  or  quite  all  the  8tat«s  of  the  Uuion.  It 
is  a  singular  fact  that  after  this  broad  position 
laid  down  by  the  judge,  he  does  not  dissent 
from  the  decision  in  4  M'Oord;  which,  la  the 
ft 


in  SuPatia  OouBT  or  Xhi  Uhztki  StAxwa.  183> 

ikbOMUim  of  uMta,  place*  aueh  judgments  on  not   laeoniiBteDt  wtth  tUa  defsTWiM  for  Iht 

a  footing  with  itmple  contraet  debta.     If,  aftar  Tword  of  k  Bister  State. 

a  diatribution  on  BUch  principles,  the  defendant  There  can  be  no  differeDoe  whatever  in  the 

were  to  plead  plene  admin iatrarlt  to  an  action  application  of  the  lex  fori  to  actiona  brought  on 

en  the  judgment,  would  the  onlj  question  be  judgmenta,  and  actions  brought  on  any  othM 

whether    aueh    a   plea   would   be   good    in    the  demand,    except    npon    the    mere    question    of 

ODUrts  of  the  State  when  the  judgment  waa  proof.    The   record  prores    itaelf,    inatead    of 

renderedT  It  would  be  a  waBt«  of  time  to  point  requiring  other  aids   to   rerify    It;  but,   wbM 

out,  bj  referenoea  and  illuatntlon,  wherein  the  thus  eataUlahed,  the  State  in  which  a  remedy 

broad  position,  iinneoesaarily  aasumed  In  this  Is  pursued  on  it,  Is  releaaed  from  all  furthst 

dase.  Is  Ineonsistent  with  established  principles  constitutional  obligation  to  respect  it,  and  the 

and  adjudged  cases.    Judge  Harper,  In  concur-  lex  fori   fully  applies  to  It.    Accordingly,  in 

riug,  showed  Us  usual  sagacity  in  saying,  1  Ouliek  ▼.  Lodges,  1  Green's  Reports,  70,  In  aa 

ooncar  in  the  result."    Under  toe  Judiciary  Act  action  upon  a  judgment  obtained  in  Pennaji' 

of  1780,  the  acta  of  limitations  of  the  several  vanla,  Justice  Ewing  aaya:     "We  need  make  ns 

States  form  a  rule  of  decision  in  thia  court,  3  inquiry  Into  the   rulea  for  the   limitation  of 

Peters,  277;  snd  the  statute  of  limitations  Is  actions  In  the   State   of   Pennsylvania,  where 

elear^  a  law  of  the  forum.    Ibid,,  and  Story's  this   Jndgment   waa   obtained,   since    remedies 

Conflict  of  Laws,  408,  and  492,  etc.  are  to  be  pursued,"  etc.    Yet  this  judge  sns- 

In  the  case  of  The  Bank  of  the  United  Statee  talned  throughout  the   decisions  cited   By  tits 

r.  Donnelly,   8   Peters,   372,   the   oourt   says:  plaintiCTs  counsel  that  the  judgment  waa  eon- 

"Bemediu  are  to  be  governed  by  the  laws  of  elusive  of  everything  rerifled  by  it. 

the  eountry  where  the  suit  1*  brought."  In  tiie  case  of  Jones  v.  Hook's  Administrator, 

"Tha  nature,  validity,  et«.,  of  the  contract  2  Eandolph  Hep.   303,   the  Court   of  Appeals 

may  be  admitted  to  be  the  same  in  both  States;  of  Virginia  held  that,  in  action  of  debt  on  a 

but  the  mode  by  which  the   remedy   ia  to  be  judgment    obtained    in    North    Carolina,    tha 

pursued,    and    the    time    within    which    to    be  statute  of  Umitationa  in  North  Carolina  was  ne 

brought,  may  essentially  differ."  bar;  but  that  the  Act  of  Limitation  of  Virginia, 

"lie  laws  of  Virginia  must  gorem  the  limit-  if  applicable,  governed  the  remedy.    The  eaMt 

ation  of  suits  in  its  own  oourts."  receives  additional  weight  by  being  dted  with 

Tha    same   principle   is   established   and   en-  approbation  by  the  court  in  the  case  of  Tha 

forced  with  much  clearness  by  the  court  in  2  United  Statee  Bank  v.  Donnelly,  above  cited. 

Massachusetts  Reporta,  84,  and  17  Maai.  Rep.  It  cannot  be  necessary  to  puisne  this  brandb 

66:  where  It  is  ahown  that  the  encroachment  of  the  subject.    The  doctrines  of  the  plaiutm 

upon  the  lex  fori  insisted  on,  is  altogether  in-  counsel  would  tmlr  introduce  "confusion  mat 

consistent  with  the  necessity  and  couveuieoM  irregularity    into    judicial    proceedings,"    alto- 

of  every  State  in  controlling  remediea  in  ita  gether   intolerable;    and  force  upon    the  State 

own  conrts.  court*  as  many  different  meaaures  of  justice  as 

It  is  there  dedded  that  though  the  statute  of  there  are  StaUs  in  the  Union.    No  representa- 

Umitationa  of  New  York,  where  the  partiei  re-  tive  of  an  estate  could  ever  safely   settle  an 

sided,  and  where  the  debt  was  contracted,  had  estate    and    obtain    letters     diamissory.    Tha 

barred  the  remedy,  yet,  when  resort  was  made  State  law  limiting  the  time  within  which  all 

to  the  oourts  of  hbasachuaetts,  the  atatutes  of  claims  ahould  be  presented,  would  amount  la 

the  latter  State  govern  the  remedy.    Here  the  nothing  unless  there  should  be  a  similar  law 

remedy  Is  enlarged  by  a  change;  in  other  coses  applicable  to  said  jud^euts  in  other  States, 

it  may  be  contracted:  but  no  other  principle  which  would  justify  a  similar  protection  against 

can   be    admitted,   "otherwise    freat   oonfuaiou  the  jndgment  in  the  courts  in  the  States  nhcm 

and  Irregularity  would  be  introduced  In  judicial  the  judgment  was  obtained.    To  the  authori- 

mroceedings,"    as    properly    remarked   by   Ur.  ties  belm  cited,  the  decision  of  Judge  Holt, 

OUef  Justloe  Parker,  in  IS  Massachusetta  Be-  judge   of  the   Superior  Court   for  the   Middle 

pwts,  4.  Circuit  of  Georgia,  on  this  very  claim,  sustain- 

It  was  never  the  intention,  nor,  fairly  inter-  ing  the  defendant  'fully  on  both  pleas,  [*S1> 

preted,  la  It  the  effect  of  the  Constitution,  ma-  Will  only  be  added.    "Hie  record   copy  of  thk 

tarially  to  interfere  with  the  essential  attribute*  dedsim,  provided  for  this  oourt,  has  become 

SSS*]  *of  the  lex  fori,  so  necessary  to  the  ad-  mislaid, 

miniatntlon  of  justice  in  every  State.  Confidence  in  the  Drtt  plea  will  induce  bM 

By  one  clause,  no  law  can  be  passed  impair-  limited  attention  to  the   second.     If  the   plaa 

ing   the   obligation   of   contraota;    yet,   if   the  be  good,  there  is  an  end  of  the  case.     If  tki 

vdidity  of  the  contract  be  recognised  accord-  pi^^  be  bad,  the  principle  which  oondemns  M 

ing  to  a  fair  interpretation  of  It,  the  good  faith  ^ould  send   the    plaintiff   to  Carolina   for  bfa 

lalended  to  be  enforoed  by  this  clause  ia  se-  j,^  ^t  priority;  for  no  plea  upon  the  laws  ol 

enred,  and  an  act  of  limitation  of  the  SUte  priority  in  the  SUte  of  Georgia  would  be  gooc 

where  tlwaetionta  brought  governs  the  remedy,  T^j^        .j^il,,      ,^    ^^y    b,      l^ded    ti 

though   in   that   SUte   the   obligation,   in    ^e  Carolina."     The  absurdity  of  such  a  propod 

sense    may  be   much  imp^  ^J;  '*'  «  **■"  UoTMeds  no  comment.    "The  right  of  p1^ 

Sln't^stSTtTS^^^Te^  tUex^ic^drathera 

other  State,  are  fully  enforced,  when  we  admft  dopendent  on  the  law  of  the  place  where  tb 

them  aa   Inoontrovertibly  true,  or  allow  them  .  property  lies,  and  where  the  court  sita  which  i 

to  susUin  all  the  avermenU  proved  by  them  in  I  to     decide     the     cause.       Mr.     Chief     Juatio 

the  courts  where  obtained.    ThU  may  be  done  Marshall,    G    Cr.    286.     The    plaiotifTa    eounje 

without   lo/riagiag   upon    the    right    of    every  saems  aansible  to  this,  and  therefore  repudlata 
0tmt»  te /wn^teOaniaedr  by  anrliinitntlcoa,\ tha  ta,ws«iaeoT^  in  tk*  one  case,  but  adopt 
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n  In  the  other;  tliou^  both  ve  eqaally  lego 


iM,  wen  not  barred,  it  ehould  daim  under  the 
hws  o(  Georgi»t  end  the  queetion  le,  wh>t  rank 
it  would  hold.  Dow  it  nmk  m  a  dmneetie 
JndsmeBtT  The  eonrts  of  Qeor^e  hare 
minnalT  not;  and  eo  did  the  (Sreuit  Oanrt, 
aa  will  M  aeen  froa  the  atatement  of  Judge 
Coyler.  The  earns  deeielou  haa  been  made  fai 
SoDth  Carolina.  Cameroo  t.  Mnrta,  4  VCord 
Bspt  Sra.  The  plaintifTe  oounael  aayi  tbto 
deeiatoB  ia  ineoDiiatent  with  the  cases  in  7 
Omoeh  aod  I  WheatoB.  Jndee  Nott  did 
not  think  *o;  for  be  ezpreetty  reoognisee 
thoae  dedsioui.  He  also  aaje  that  the  deciilon 
in  Carolina  wonld  now  be  different,  aa  it  ii 
Tirtmllj  oreTToled  by  the  oaae  of  Morton  and 
NBJ>lor.  Judge  OTIeale  did  not  think  so,  for 
ha  eeenu  to  asree  with  )t  and  aaya,  "that  ease 
doca  not  tonea  tbe  queetion  to  be  decided  in 
tUa;"  and  seenii  to  think  It  also  eonelstent 
with  the  decisions  In  T  Cranoh  and  3  Wheatoo. 
Tbe  plaintiff'a  eouneel,  tben,  in  sustaining 
hinuelf  on  the  second  plea,  haa  to  discredit  the 
only  autbority  tiiat  lustalne  him  on  the  first. 

U,  in  tbe  marshaling  of  aaaeta  and  payment 
of  debts  in  Georgia,  under  the  laws  of  that 
State,  this  elaim  nnk  as  a  domestic  judgment, 
it  must  be  on  tbe  principle  of  Hen,  and  would 
elaim  priority  according  to  age.  Thus,  a 
demand  dieeredited  by  the  strongest  presump- 
tiotu,  not  upon  the  records  of  the  State,  and 
VI  whleb  the  people  of  the  State  could  have  no 
notiee,  would  take  precedence  of  Jndgmenta 
and  mortgages  recovered  and  recorded  aecord- 
ini' to  its  own  laws. 

The  Constitution  never  imposed  sncb  afaanrd- 
Hj  and  Injustice  nnon  the  Statea.    Tbe 
tlutt  can  be  poaatbly  claimed  for 
not  barred  ander  the  lawi  of  Qi._„__,  _    .. 
mak   it  aa  a  liquidated  demand,"  that  will 
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The  second  aeetlon  of  the  fourth  article  of  tbe 
Constitution  haa  no  application.  The  limitation 
acta  on  the  subject  matter  of  the  suit,  without 
regard  tothedtiEensbipof  thepartles^terested. 
M9**J  Then  ia  no  hardship  in  allowing 
tmA  State  to  control  remediee  in  their  own 
eoorta,  wltb  the  admitted  modlflcatlooa;  whilst 
mdlese  eonfiuioQ  and  injustice  would  arise  from 
a  refusal  of  thia  power.  The  lei  loci  contractus, 
and  lex  fori,  forever  remain  with  the  contract' 
lug  parties.  In  the  State  where  the  eontract  was 
made.  Tbe  Bank  of  the  United  States  t.  Don- 
nelly. But,  If  they  resort  to  the  courts  of 
other  States,  they  must  subject  themselves  to 
the  laws  of  the  forum,  which  may  extend  or 
eontract  their  remedv,  Tbe  framers  of  the 
Conatltution  had  confidence  In  the  Judgments 
of  all  the  State  tribunals,  and  therefore  they 
extended  to  them  "full  faith  and  aredit." 
They  had  eonfldence,  also,  that  the  remedies 
provided  in  each  State  would  be  reasonable, 
and  they  therefore  mainly  left  them  ss  they 
were.  But  tbe  oonstructton  insisted  <m  by  the 
plalntifl'B  counsel  would  overrule  the  lex  fori  of 
ooa  State  by  the  lex  fori  of  anotber;  for  his 
argument  would  have  been  the  same  If  all  the 
nsrtlea  had  lived  in  Qeorgia,  and  the  debt  had 
been  eontcseted  there. 

!•  Ik  «a. 


Mr.  Juatice  Wayne  delivered  tbe  opinion  «f 
the  court: 
This  cause  haa   been   brought  to  this  court 

ri  a  certifleate  of  dlvialon  of  opinion  between 
Judges  of  the  sixth  CIreuit  Court,  upon  the 


Georgia  can  be  pleaded  to  an  action  i 
State,  founded  upon  a  judgment  rendered  in 
the  State  of  South  OaroUna. 

2.  Whether,  in  the  adminlatration  of  assets 
in  Georgia,  a  Judgment  rendered  In  South 
Carolina  upon  a  promissory  note  against  the 
intestate,  when  in  life,  should  be  paid  in  pref- 
erence  to  simple  contract  debts. 

Upon  nritber  of  theae  points  does  tbe  eonrt 
entertain  doubt. 

Upon  the  first  of  them,  we  obeerre,  thoti|h 
a  Judgment  obtained  in  the  court  of  a  State  to 
not  to  be  regarded  in  tbe  courts  of  her  sister 
States  as  a  foreign  Judgment,  or  aa  mere^ 
prima  faole  evidence  of  a  debt  to  sustain  an 
action  upon  the  judgment,  it  la  to  be  eonsidered 
only  diatingnisbable  from  a  foreign  Judgment 
In  this,  that  by  the  first  section  of  the  fourth 
artiole  of  the  Constitution,  and  by  the  Act  of 
May  efith,  1790,  section  1,  the  judgment  la  a 
record,  eonclusive  npon  the  merits,  to  wbiob 
full  faith  and  credit  shall  be  given,  when 
authenticated  as  the  Act  of  Congress  has 
prescribed.  It  must  be  obvious,  when  the 
Constitution  declared  that  full  faith  and  credit 
shall  be  given  in  eadi  State  to  tbe  public  acta, 
records  and  judlrial  proceedings  of  every  otiier 
State,  and  provides  that  Ccmgress  may,  liT 
general  laws,  preseribs  tbe  manner  In  whien 
such  sets,  records,  and  proceedings  shall  be 
proved,  and  the  effect  tbereof,  that  the  latter 
clause,  aa  It  relates  to  judgments,  was  intended 
to  provide  the  means  of  giving  to  them  tlu 
conclusiveness  of  judgment  upon  tbe  merits, 
when  it  Is  sought  to  carry  tbem  Into  Jodgmenta 
by  suits  in  the  tribunals  of  another  State.  The 
authenticity  of  a  judgment  and  its  effeot, 
depend  upon  tbe  law  made  in  pursuance  of  tlw 
■Constitntlon ;  the  faith  and  credit  due  ['Sift 
to  it  aa  the  judicial  proceeding  of  a  State,  b 

even  by  tbe  Constitution,  independently  of  all 
gislation.  By  the  law  of  the  2eth  of  May, 
IIW,  the  Judgment  is  made  a  debt  of  reeordt 
not  examinabb  upon  Its  merits;  but  it  doea  not 
ostrry  with  It,  Into  another  State,  the  efficacy  of 
a  lodgment  upon  propertv  or  persons,  to  b« 
enforoed  by  execution.  To  give  it  the  fore* 
of  a  judgment  In  another  ^ate.  It  must  b« 
made  a  judgment  there,  and  can  only  be  exe- 
cuted In  the  latter  as  It*  laws  may  permit.  It 
must  be  conceded  that  the  Judgment  of  m 
State  court  cannot  be  enforced  out  of  tbe  Stats 
by  an  execution  issued  within  It.  Tbla  con- 
cession admits  the  conclusion  that,  under  tbe 
Bnt  section  of  the  fourth  artlele  of  the  Consti- 
tution, judgments  out  of  tbe  State  In  whl^ 
they  are  rendered  are  only  evidence  In  a  slater 
State  that  the  subject  matter  of  the  suit  baa 
become  a  debt  of  record,  whleb  cannot  be  avoid> 
ed  but  by  the  plea  of  unl  tiel  record.  But  w« 
need  not  doubt  what  tbe  fnuners  of  the  Consti* 
tution  Intended  to  accomplish  by  that  aeetlon,  H 
we  reflect  bow  unsettled  the  dootrine  was  mam 
the  effect  of  foreign  Judgments,  or  the  effeci, 
rei  judicaUe,  throughout  Europe,  in  ItmlaBd, 
and  in  these  SUtas,  when  onr  first  eonfedera- 
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tton  mm  formed.  Od  th«  Continent  it  waa 
then,  *nd  continuM  to  be,  a  vexed  queation, 
determined  bv  each  n^ioo,  ucording  to  its 
•Btimate  of  the  weigbt  of  suthoritjr  to  which 
different  eiviiUn*  and  writer*  upon  the  Uws  of 
nations  are  entitled.  In  England,  it  was  an 
open  question,  having  on  both  aide*  her  eminent 
•quit;,  oommon  law,  and  ecclesiaatlcal  jorista. 
It  ma;  atill  be  oonaidered,  in  England,  ~    ~ 


have  now  eatablished  the  rule  to  be  that  foreign 
Judgmenta  are  prima  facie  evidence  of  tna 
right  and  matter  the;  purport  to  decide. 

In  tbeae  Statea,  when  ooloniea,  the  same  un- 
certainty eziited.  When  our  Revolution  be- 
gan and  independenee  wa*  declared,  and  the 
confederation  waa  being  formed,  it  was  seen 
b;  the  wise  men  of  that  day  tlwt  the  powers 
neeeaaarf  to  b«  given  to  the  confederacy,  and 
the  rights  to  be  given  to  the  citiiena  of  each 
State,  in  all  the  States,  would  produce  miah  in- 
timate relations  between  the  States  and  persona 
that  the  former  would  no  longer  be  foreign  to 
«ach  other  in  the  aenae  that  tney  had  been,  aa 
dependent  provinces,  and  that,  for  the  proaecu* 
lion  of  rights  in  courts,  it  was  proper  to  put  an 
end  to  the  uncertainty  upon  the  subject  of  the 
effect  of  judgments  obtained  in  the  different 
States.  Accordingly,  in  the  articles  of  con- 
federation, there  waa  this  clause:  "Full  faith 
and  credit  shall  be  given  in  each  of  these  States 
to  the  records,  acts,  and  Judicial  proceedings  of 
the  courts  and  mssistrates  of  every  other 
State."  Now,  though  this  does  not  declare 
what  was  to  be  the  effect  of  a  judgment  ob- 
tained in  one  State  in  another  State,  what  waa 
meant  by  the  clause  may  be  conaidered  aa  con- 
elusively  determined,  almoat  by  contemporane- 
oua  exposition.  For  when  the  present  Consti- 
tution was  formed,  we  And  the  aame  clauae  in- 
tse*]  troduced  into  it  with  but  a  slight  'vari- 
ation, making  it  more  comprehensive;  and  add- 
ing, "Congreaa  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect 
thereofj"  tbua  providing  in  the  Constitution 
for  the  deficiency  which  experience  had  shown 
to  be  In  the  provision  of  the  oonfederation;  aa 
the  Congreaa  under  it  could  not  leglalate  upon 
what  afaould  be  the  effect  of  a  Judgment  ob- 
tained in  one  State  in  the  other  States.  What- 
•ver  difference  of  opinion  there  may  have  been 
aa  to  the  biterpretation  of  this  artiola  of  the 
Conatitntlon  in  another  respect,  there  has  been 
none  aa  to  the  power  of  Congreaa  under  it,  te 
declare  what  shall  be  the  effect  of  a  judinnent 
of  a  State  court  in  another  State  of  the  Union 
Here,  again,  we  have  contemporaneous  legis- 
lative interpretation  of  the  first  section  of  the 
fqurtb  article  of  the  Constitution;  for  by  the 
Act  of  1790,  May  Zetb,  it  was  declared,  "That 


and  credit  given  to  them  in  every  court  within 
the  United  SUtea,  as  the;  have  hy  law  or  nsa^ 
In  the  courts  of  the  State  from  whence  tbe  said 
ivoonis  are  or  shall  be  Uken.  What  faith  and 
eiedlt,  then,  ia  given  in  the  States  to  the  jud^- 
■lenta  of  their  oourtst  They  are  record  evi- 
dance  of  a  debt,  or  judgmenta  of  record,  to  be 
•onteated  oul;  in  such  way  aa  Judgmenta  of 
1*4 


TMOid  nttf  bet  M»d,  eonaeqnently,  are  eoneln- 
siva  npoB  the  defandant  in  ever;  State,  except 
for  Btwh  eansea  aa  would  be  sufficient  to  set 
aaide  the  judgment  in  the  courts  of  the  State  in 
which  it  waa  ronderad.  In  other  words,  as  has 
been  aaid  by  a  comment^or  upon  uie  GonstHa- 
tion:  If  a  judgment  i*  coneluaive  in  the  8tat« 


Juiriea  in  every  other  State."  Story's  Con.  1S3. 
t  is,  tbanfore,  put  upon  the  footing  of  a  do- 
meatic  Judgment,  b;  wniBh  ia  meant  not  having 
the  operation  and  force  of  a  dnneatic  judgment 
beyond  the  juriadietion  declaring  it  to  ba  » 
Judgmant,  but  a  domestic  Judgment  as  to  tha 
menta  of  the  elafan,  or  snbja^  matter  of  tbe 
aulL  When,  therefore,  thia  eourt  said,  in  Milla 
V.  Duryea,  7  Cranoh,  4B1,  If  it  ha  a  record,  oon- 
elusive  lMtw««n  the  partfea,  it  cannot  be  de- 
nied; but  by  tbe  plea  of  nul  Uel  raoord,"  tUa 
language  doea  not  admit  of  tbe  interpratation 
that  a  plea  not  denjring  tbe  judgment,  but 
which  resists  it  upon  the  ground  o(  a  releaae, 
payment,  or  a ''"        ' '    ' 


raised  by  the  common  law  prescription,  or  bj 
a  statute  of  limitation,  ma;  not  be  pleaded,  an; 
more  than  where  this  court,  in  Hampton  t. 
McConnel,  3  Wheaton,  S34,  sajv:  "The  judg- 
ment of  a  State  court  should  have  tbe  sama 
credit,  validit;,  and  effect,  in  ever;  other  court 
of  the  United  SUtes,  which  it  had  In  the  8UU 
court  where  it  was  pronounced ;  and  that  what- 
ever pie**  would  be  good  to  a  suit  thereon  Ib 
Bueh  State,  and  none  others,  could  be  pleaded 
in  an;  court  in  tbe  United  SUtea,"  Is  intended 
to  exclude  suoh  defenaaa  aa  have  juat  been  atat- 
•d,  or  aneh  aa  Inquira  into  the  Jnriadiction  of 
the  court  in  which  the  judgment  waa  giTcn,  to 
pronounoe  it  aa  the  right  of  the  'SUte  ['SST 
Itself  to  exercise  authority  over  the  peiaons  or 
tbe  subject  matter.  It  baa  been  well  aaid,  "Tha 
Constitution  did  not  mean  to  confer  a  new  pow- 
er of  juriadiotion,  but  simply  to  regulate  tha 
effect  of  the  acknowledged  juriadletion  over 
persona  and  thinga  within  the  State."  Story's 
Com.  1S3. 

Such  being  tbe  faith,  credit,  and  effect,  to 
be  given  to  a  Jnd^ent  of  one  State  in  an- 
other, by  tha  Constitution  and  the  act  of  Con- 
gress, Uie  point  under  consideration  will  be  de- 
iermined  by  settling  what  is  the  nature  of  a 
plea  of  the  statute  of  limitations.  Ia  it  a  plea 
that  Battle*  the  right  of  a  party  on  a  contract 
or  judgment,  or  one  that  bars  the  remedyl 
Whatever  diversity  of  opinion  there  may  be 
among  Juriata  upon  this  point,  we  think  it  well 
settled  to  be  a  plea  to  the  remedy;  and,  conae- 
quentl;,  that  the  lex  fori  must  j)revail.  Hig- 
gina  T.  Scott,  2  Bam.  i.  Adol.  413)  4  Coven  R. 
52S,  note  10;  Id.  BM;  Van  Ramadyk  v.  Kane,  1 
Oillis  R.  871)  lie  Bot  v.  Crowuinahield,  2  Maa- 
on  R.  3fit;  British  linen  Co.  v.  Dnunmond,  10 
Bam.  *  Creaa.  003;  De  Ia  Vega  v.  Veanna,  1 
Bam.  k  Adol.  ZS4;  De  Coucne  v.  Saraliar, 
3  Johns.  Ch.  R.  100;  Uneoln  v.  Battalia,  • 
Wend.  B.  470;  Oulick  t.  Lodea,  Green's  N«w 
Jerae;  Rep.  M;  8  Surge's  Com.  on  Oal.  and 
For.  Laws,  883.  The  statute  of  Georgia  ia 
"that  actions  of  debt  on  judgmenta  obtained 
in  courta  other  than  the  courts  of  this  Bt«te, 
muat  b«  brought  wltMn  five  veara  after  tlM 
Pe«era  IS. 
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tbalT  Botlou  oi  poli^.  It  aliouid  b«  •onwded 
to  tfaun  in  aTMj  otlm  iwpMt  tlUM  thftt  of  " 
Mriblw  Um  time  within  which  mlta  alwL  _ . 
Htli^twl  in  thair  MurU.  PrcMriptioii  is  K  thing 
«f  polk;,  growing  «nt  of  tke  azpoianM  of  tta 
nnnnMllj  uid  th«  ttnM  ftftar  which  nilta  or  m- 
tioBa  ■hmll  ba  bured,  ha*  bMa,  fron  «  nmoti 
uitiqnitj,  flzad  by  erarr  nktion.  In  Tirtne  oi 
that  wiTeNintj  1^  whftdi  It  ezcoidM*  Hs  lagia- 
tetiMi  for  aU  penou  tnd  piopertT  within  It* 
Jnriadkthni.  Thia  bting  tho  foundation  of  tho 
ri^t  to  paw  Btatutca  u  praaerlptloa  or  limita- 
tion, mar  not  onr  BtatM,  nndar  onr  Bjatam,  az- 
aniaa  tUa  right  in  Ttrtna  of  tbab  lonraigatrt 
or  it  it  to  be  mmoeded  to  tbem  in  wwj  other 
psftienlar,  titan  that  of  barring  tlie  ramedj  np- 
OB  judgment*  of  otlier  State*  br  the  lafM  of 
thnel  The  State*  uae  thl*  ri^t  upon  J-*- 
menta  randaied  in  their  own  oonrtai  ana 
eonunon  law  r^te*  the  preanmpHon  of  tb«  pay- 
meat  of  a  jodsment  after  tike  lapaa  of  twenty 
year*.  Hay  tner  not,  then,  limit  the  time  for 
romedie*  upon  the  judgment*  of  other  State*, 
and  alter  tbe  oommon  law  by  atatnta,  fixing  a 
lea*  or  larger  time  for  aucb  preanmption,  and 
altcwether  barring  Bait*  upon  aud  jndgmenta, 
if  they  ahall  not  be  brought  within  the  time 
■Uted  in  ttie  atatntet  It  eertidnly  will  not  be 
Bontanded  that  Judgment  crediton  of  other 
State*  ahaU  be  pnt  upon  a  better  footing,  in  re- 
gard to  a  Stat^  ri^t  to  leglalate  in  tbii  par- 
tienlar,  tlian  the  Judgment  uredltora  of  the 
State  in  which  the  judgment  wai  obtained. 
And  if  thl*  right  »o  exiata,  may  it  not  be  exer- 


tliaae  of  it*  own  court*  unaffected  l^  a  itatnte 
of  UmitatloD*,  but  aubject  to  the  common  law 
preanmptton  of  payment  after  the  Upae  of 
hran^  year*.  In  otber  word*,  may  not  the 
law  of  a  Stat*  fix  different  time*  tor  barring  the 
nmedy  in  a  «ait  upon  a  judgment  of  another 
Stata  aad  tor  thoa*  of  ita  own  tribunalar  We 
naa  thl*  mode  of  argument  to  ahow  the  un- 
reaaonablenew  of  a  eontrary  dootrine.  Bat  the 
Mrint  might  have  been  abortly  dlamiaaed  with 
thla  aage  declaration,  that  there  ta  no  direct 
eomtltntional  inhibition  upon  the  Statea,  nor 
any  elaiue  in  the  Conetltntion  from  which  it 


can  be  eren  plauaibly  inferred  that  the  State* 
Hay  not  legMlate  upon  the  remedy  In  anlta  up- 
on the  Jodgmeot*  M  other  State*,  exdndve  of 
all  interference  with  their  merit*.  It  being  set- 
tled that  the  aUtuta  of  UmitaUona  may  bar  re- 
Mwariea  upon  tordgn  judgmenta;  th^  the  ef- 
faet  Intended  to  be  giren  under  our  Oonatltn- 
tton  to  judgmenta  ia  that  they  are  eonelualve 
aidy  aa  remrd*  the  merit*;  the  oommon  law 
principle.  Men,  appllea  to  auita  upon  them,  that 
they  ma*t  be  brought  within  tna  period  pre- 
•cribed  In  the  toeal  law,  the  lex  tmi,  or  the 
anlt  wfll  be  barred. 

Onmiael  have  relied,  to  eatabllah  a  eontian 
doetrina,  upon  Uarlow  t.  Naylor,  Hilfa  Souu 
Caraltna  Rep.  430.  Bnt  that  caae  wa*  ob- 
Tiooaly  decided  upon  a  miaconoaption  of  the 
learned  joi^ea  of  the  daclaimi  of  thb  court  in 
tke  ease  oT  Mflla  t.  Dnryee,  7  Oanch,  481. 

It  la,  tharefore,  our  opinion  that  the  statute 
•f  HmttattoB*  of  Oeorgia  can  ba  pleaded  to  aa 
!•  Ih  adU 


nation  In  that  State,  founded  upon  a  Jndgmeit 
rendered  In  the  State  of  South  Caralina. 

The  aecond  qaeation  upon  which  the  jndgea 
were  dlrtded  In  thl*  caae  ia,  whether  a  judg- 
ment rendered  in  South  Carolina,  upon  a  prom- 
iaaory  note,  againat  the  inteatat*  when  fa 
life,  ahoutd  b*  paJd  In  preference  to  almpla 
ecmtract  debt*.  The  law  of  OeoigIa  prorldeB 
that  all  debt*  of  an  equal  degree  ahaD  be  dlt- 
darged  in  equal  propcmiona  a*  far  aa  the  aa- 
aets  of  an  Inteatate  will  extend;  and  that  ao 
preference  ahal]  be  giTcn  amongst  eredlton  In 
equal  degree.  Prinoa'a  Iaw*  of  Qeorgla,  ISZ, 
eeo.  S.  .ud  the  order  preacribed  for  the  pay- 
ment of  debts  of  any  tMrtator,  OT  intestate,  by 
exeontcns  and  adminlstratora,  is,  "debta  due  1^ 
the  deceaaed  aa  executor,  adinlniatrator,  or 
guardian;   funeral  and  other  expenaea  of  the 


ept  In 


the  letter*  of  a 
to  the  pubtte;  next,  jodgawnts,  mortgages,  and 
exaentiona,  the  aMeat  bat;  next,  rant;  then, 
bonda  or  other  obligationa;  and  laatly,  dabta 
due  on  open  account;  but  no  preferenoe  what- 
erer  ehall  be  given  to  ereditora  In  equal  degree, 
where  there  tt  defldency  In  assets,  r '  '- 


where  a  creditor  may  mtc  a  Hen  on  any  part 
of  the  eatate.*  We  fliat  remark  upon  thla 
qneation  that  it  was  dedded  some  ycara  ainee 
(as  la  reported  to  na  t^  the  preaent  diatriet 

indge)  in  the  Orenlt  Court  of  the  United  Statea 
or  the  District  of  Georgia,  *the  quea-  t*SS* 
tion  being,  "whether  Jndgmenta  obtained  In 
other  Statea  take  precedence  at  aimpi*  vm- 
tract  debts,"  that  in  the  adminietrathw  of  In- 
solvent eatatca  In  Georgia  anch  jndgmenta 
take  DO  precedenoe.  Oaaa  of  Ten  Byck  v.  Tea 
Eyck.  We  believe,  from  Inquiry,  for  we  have 
no  published  decision  in  point,  nom  the  eonrta 
of  Geor^,  that  the  judgea  of  her  superior 
courts  hold  the  same  opinion.  In  Cameron 
V.  Admr**  of  Wurti,  4  U'Cord's  Rap.  STS,  It 
is  dedded  that  in  marshaling  the  aaasta  of  an 
Insolvent  estate,  a  Judgment  recovered  in  an- 
other State  only  ranks  aa  a  simple  emitraot. 


of  the  Constltntion  ha*  effected  no  change  In 
the  nature  of  a  judgment.  "Mt  only  provide* 
that  aa  matter  of  eridenoe  it  ehall  be  entitled 
to  full  faith  and  credit.  But  If  the  deddon* 
in  the  cases  of  Ten  Byek  v.  Ten  Eyek,  and 
Cameron  v.  Wurtt,  had  not  been  as  they  are, 
ind  the  point  wa*  now  before  na  as  an  ongioal 
jUestion,  we  would  come  to  the  same  eondu- 
ion.  The  L^ilature  of  Georgia  doaa  not 
eertainlv,   in   terms,   put   indgmenta  of  othar 

la  the  payment  of  decedenf*  debta,  % 
on  the  fi     ' 


B  be  give 


lent**  debta,  vp- 

.  and  no  prefer- 
to  creditors  In  aqnal  oegre*. 


If,  however,  eqoalttv  in  the  degree  of  jndgmaat 
creditorahip  la  quallBed  by  ■enlorlty;  and  if,  of 
executions  lodged  in  the  sheriff's  ofllee,  the  eld- 
eet  U  to  be  the  first  aatisfied,  the  law  at  Geor- 
la  give*  the  order  in  which  judgment*  diall 
)  paid.  That  order  depend*  upon  date,  aza- 
ention,  and  the  execution  having  been  lodged 
la  the  aharifra  oflka.    In  oaaa  of  eonUot,  wm. 


IW                                       SuPRKia  CoCTT  OF  THB  UmiB)  Btatcs.  ISM 

batwMB  Jndgmegts  or  ezeoation*,  It  I*  to  Im  bote  kg»iiiit  the  fnUstata  when  im  IEf«,  afaoiild 

dedd«d    D7    reoord    avidenee    to    be    obtainei!  not  be  paid  in  preference   to  simple  eontrmet 

from  the  conrta  in  the  State;  and  io  far  as  ■  debts.     Wfaereupon  it  is  ordered  and  adjadged 

tight  of  seniority  can  be  given  by  the  executior  by  this  court  that  it  be  so  certified  to  the  Mid 

bdng  lodged  in  the  sheriff's  office,  tlie  judg  Circuit  Court, 
ment   of   another   State   can   never   have   thii 

priTilego.     It  can  have  no  right  to  an  eiecti'  i 
tlon  in  Georgia,  and  an;  •xeention  issued  npor 

Ni''on?,S;L':Sni°tSl'°!t'U?h°»l*i;S  •■™     COLUMBIAK     INSUKANCE     [•»•! 
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competition  with  those  issued  upon  domestic  •'''"'( 

iud^ents.    Here,  then,  is  a  case  in  whioh  the 

judgment  of  another  8tate  would  be  excluded  ASEtBT  ft  BTRIBLING  et  aL,  DefendanU  in 

by  the  terms  of  the  law,  which  we  think  indi-  Error. 

eatea  th*  intention  of  the  Legislature  not  tc 

pUwe  inch  a  judgment  upon  the  footing  of  do-  Uarina  Insuranea — contrilnition — general  avsr- 

mestic  judgments  in  the  administration  of  aa-  age. 

sets.     But   a   more   eonclusive    reason   afainst 

any  such  ezteosion  occurs  to  us.     By  the  Uw  of  ^e  'i'^.^'iW'  "•*•■  ■  <»'«°<  bonna  from  Alex- 

bound  from  the  signing  oi  the  flrst  judgment;  dowo  the  Cbetapeake  Bar,  bj  ■  storm  which  tow 

■n  judgments  obtained  at  the  same  term  of  the  alter  blew  to  alDiiMt  a  bnirlcaae.    The  vessel  was 

„rti,^  T"  fi- ".""' .'"  ""^"  S"  ™"s,ss«  osi  ''i.'Sri:;.,"'",?; 

and  signed  in  the  clerk's   office   at  any   time  mih   were  farled,  and  all   efforu  were  ma^   bj 

within  four  days  after  the  adjournment  of  the  ualna  the  cablea  and  anchors  to  prsTent  her  golnc 

»™t.  Prin»'.  Dig   211  If  tb»  th,  ishSt...  a,5r«,S'sa  £'.fXi  .2 

Judgment  of  another  State  is  to  be  brought  in  tipped  up,  the  dialn  cable  parted,  and  the  veaael 

upon  tlie  footing  of  a  domestie  judgment  in  the  commeDced   drirtiat   again,    tbe    whole   scope   o( 

JGijuiMi..  of  tb.  ....u  of  u.uto„  .nd  S'5.S"c™S?«!i;«':T..J!'„'S'5£!!S,'ffl: 

intestates,  then  this   consequence  may   ensue;  water,  wbere  she  tbnmped  or  struck  on  the  aboala 

that  a  judgment  of  another  State,  having  no  en  a  bank,  and  her  bead  swIngliiE  tound  brought 

death  of  a  defendant  over  domestie  judgments,  preeervlng  Out  live*  or  the  crew,  slipped  ber  cables 

having  the  first  lien  during  his  life;  because  the  and  ran  lier  on  ahora  lor  tbe  aaretf  of  the  ciew 

110*]  Uw  says  the  eldest  -judgment  must  be  .".I  -??fS?fIVS„'ln*V>!,^£*'  'h'"'  ""tf'  ,2"^^^^ 

.     .-'..fl,*^     .  jLL     ^i  .eel  was  run  far  up  on  a  bank,  where  alter  the  storm 

first  satisaed.     Such  a  right  and  exclusion  of  she  was  lett  high  and  drj.  and  It  was  foand  lin[K» 

right,  couJd  never  have  been  intended  by  the  slWe  to  get  her  off.    Th*  llTes  of  all  the  peraons 

5«;:'"i""  f  ii"?,"^  I."' "°,"""' "  'f  K-fSia  f?,",rA";ftt.'.:';„;".7,s  ss 

death  of  an  individual.     It  is  not  necessary  to  the  vessel,   ber   tackle,   etc.,  were  eold   tor  f256. 

pursue    this    inquiry     further.     We    therefore  Held,  that  the  Insurers  of  tbe  cargo  were  liable  (or 

think,  in  the  payment  of  debts  of  a  testator  or   ■  S.l^'l„.",T*"*^- t^^  .,.    _      ..._.< 

taJj       1     X         ■      ji.ii.i-.    J            L     t  ^he  question  of  coDtrlhatlon  cannot  depend  an. 

intestate,  in  Georgia,  that  the  judgment  of  an-  <,a  tbe  amount  of  the  damage  austalned  by  tbe  esc- 

other  State,  whatever  may  be  the  subject  mat-  rlflce  of  tbe  property.  lor  that  would  be  to  aa;  that 

Ur  of  the  suit,  cannot  be  put  upon  the  footing    Jin'fl,""^"  lh'o'ul3"reee'Te''no^""'   '""   """   

«f  judgments  rendered  in  that  State,  and  that  part  only,  he  should  receive  i 

it  can  only  rank  for  that  purpose  as  a  simple    auch  prin-'-'- "-'  --  - 

OOIitraet  debt.           ......                    ,    -      .^  be  applfed'To  tbeToUlToii'o'f  thV  ahTp"ronbe'Mli; 

As  to  the  wish  intimated  by  cotmsel,  in  the  parpoae?  it  is  the  deliveraun  from  an  immediate 
eoneloslon  of  his  reply,  tliat  this  court  would  mipendlDg  peril,  bj  a  common  sacclBce,  which  eon- 
express  lU  opinion,  whether  the  sUtuU  limit-  !i'l'!.t5V™.j;!*°f*.,'''„'.''<K'^"'"  "  '^.'^  "'^ 
■  l  ..  J-  "^  -,i:,_  ...  I  ..  ,  i_  of  the  property,  and  not  the  vovaec  which  eonatl- 
ing  the  time  within  which  suits  arc  to  lie  tutes  tbe  rDuodatlOD  of  general  aversEe. 
brought  upon  the  judgments  of  another  State  A  conauliatlon  by  the  captain  with  the  ofllceis 
U  In  force,  we  cannot  comply  with  it;  as  it  is  ?f(,iJ'*,o'"e"  pf!^''r'allon°'Snd''tba't''o'''th^'  *'"'  ' 
question  not  comprehended  in  the  division  of  gen  and  cargo,  mar  be'  hlghw  proper,  'lo'^caaM 
mion  osrtifled  to  this  court.  which  admit  of  delay  and  deliberation,  to  pre- 
vent the  Imputation  ot  raahneM  and  unnecessair 
Tti.  —,.._  — ,•  «.  t.  lu  k..._j  .—  11.  .—  atranding  by  the  master.  But  If  tbe  propriety 
This  cause  came  on  to  be  heard  on  the  tran-  and  necessity  oi  the  act  an  otherwise  sufflelently 
■eript  of  the  record  from  tbe  Circuit  Court  of  made  oat.  no  objection  can  be  made  to  It. 
the  United  SUtes  for  the  District  of  Georgia,  on^gho/j'ror''her  pr/M™tlon'aSd'°hat'of'lbe'cJJ5 
and  on  the  points  and  (questions  on  which  the  and  cargo,  ought  to  be  allowed  <o  the  owner  of  the 
Indgee  ot  tho  said  Circuit  Court  were  opposed  vessel  as  the  subject  of  general  average,  the  cargo 
In  opinion,  and  whioh  were  certified  to  this  "'  ""•  ^•"•'  '^"'"W  l*™  ■**«'  ^^  t"  straadtng. 
.   .__  ,.^   —'-lion,  agreea"-'^  '-  "■-   --'   -* 

by    counsel; 
wnereot,  tt  ta  the  opinion  of 
that  the  statute  of  limitations  of  Georgia  a 
be  pleaded  to  an  action  in  tliat  State,  founded       .,,„._     „  ^      ; : — 

_L.»    .       i,.T..n...<.    _..j»i.j    i^    H..    o*.t.    ««  Non. — Uarlne  Insuisnc* — cenera     aTersm. 

mon   a     judgment   rendered   in   the   State  of  Average   algniQea   a   conirihudoa   mitde   by   t 


nothing:  bat  If  b 


Ofwiioi 


L- 


Bonth  Carolina,   and,  second,   that  in   the  ad-     owners  ot  the  ship,  frel(;h[.  und  cuoda  on  board,  !■> 

miairtrntion  ot  assets  in  Georgia,  a  judgment     Dfoportlon   to  tbeic   reepeeiU'e   InirrMts    towarSa. 

^d^  X,  &,utb  Ckndl^  np5.  a  p^^Ur,    '.^^"l^Si^  ^"^''1^^'^^^'^''^^?:  ^J 
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T&i  CoLtniBiAK  iHStRA.TcB  CuMPAHZ  r.  AsHDt  &  firuBLiits  m  AL 


SSI 


Tlib  was  n  Action  initituted  to  the  Circuit 
Court  of  the  United  SUtea  agaiuBt  tbe  Coluni- 
bUn  Inanrance  Company,  tor  the  purpoM  of 
■aeert&ining  whether  the  plaintiffi,  Aahby  and 
etribling,  and  PeUr  Hewit,  wew  entitled  to  re- 
eorer  againat  the  cargo  of  the  brig  Hope,  for  a 
eontributioQ  for  an  arerage  Ion.  The  Colum- 
bian Iniurance  Companj  were  the  nnderwiters 
on  the  cargo;  and  an  agreement  was  made 
between  the  parties  to  the  cauae,  before  tbe 
trUl,   that  "without  r^ard  to  form,  the  real 

Juestion  between  them  ahonld  be  ecntested." 
Tnder  thia  agreement  the  cauae  waa  tried,  and 
tlw  jtU7  found  the  following  special  verdict: 
"We,  of  the  juiy,  find  that  on  the  27th  day 
of  May,  182S,  the  brig  Hope  sailed  from  Alex- 
U)dri«  on  a  voyage  to  Barbadoea,  that  on  the 
ISI*]  *Baid  vessel  standing  down  tbe  Chesa- 
peaJce  Bay,  tbe  weather  became  thick  and 
fogg7>  ■'nd  that  it  appearing  In  the  then  state 
of  the  weather  imprudent  to  proceed  to  sea,  the 
captain  kept  away  for  Bewaire  Point,  for  the 
poi-poae  of  makingabarbor,  where  beanchored, 
with  the  best  bower  anchor  in  three  fathoms 
walor;  that  all  aaili  were  furled,  and  a  good 
•cops  of  cable  paid  out,  the  wind  then  blowing 
my  fresh  from  the  northeast)  that  at  teo 
o'clock,  P.  M.,  on  the  3d  day  of  June,  he  let 
tb*  mnall  bower  anchor  under  foot,  and  paid 
ont  the  best  bower  anchor  until  both  euilea 
bon  a  strain;  that  the  gale  still  Increasing. 
the  kedge  anchor  was  let  go;  that  about  mid- 
night, the  vessel  struck  adrift;  that  then  the 
whole  scope  of  tbe  cables  were  paid  ont  till 
th^  all  bore  a  strain,  when  she  fetched  up; 
that  tbe  gale  continued  on  the  following  day 
to  increase,  and  the  aea  being  very  heavy, 
at  one  o'clock  she  struck  adrift  again  and 
dragged  three  miles,  when  she  brought  up; 
that  the  gale  then  increased  to  almost  a  hur- 
ricane, ibe  ripped  up  the  wiodlasa,  parted  the 
ehala  cable,  and  oommaneed  drifting  again, 
the  whole  scope  of  both  cablea  being  paid  out. 
That  she  then,  between  eleven  and  twelve 
o'clock,  broiuht  up  about  three  quartera  of  a 
mile  below  Craney   Island  in  two  and  a  half 


t  on  the  sboaU  on  a  bonk,  and  her  head 
g  around  to  the  westward,  brought  her 
!e  to  the  wind  and  heavy  sea;  that  the 
captain,  in  this  situation,  flnding  no  possible 


means  of  saving  the  vessel  or  cargo,  and  pre- 
serving the  crew,  slipped  bia  cables,  and  ran 
her  on  shore  for  the  safe^  at  the  oreir  and 
preservation  of  the  vessel  and  cargo,  that  the 
vessel  mn  far  npon  the  bank,  where,  after 
tbe  storm,  she  waa  left  high  and  dry,  and  it 
waa  found  impracticable  to  get  ber  off. 

"We  find  that  the  plaintiffs  in  Uib  aetioB 
were  the  owners  of  the  said  brig;  the  value  of 
the  said  brig  was  $3,000;  that  one  third  part 
of  tbe  brig  had  been  insured  by  the  said  Co- 
lumbian Insurance  Company;  that  no  Insor' 
ance  had  been  effected  for  tbe  remaining  two 
thirda.  We  further  And  that  tbe  whole  of  the 
cargo  on  board  aald  brig  was  of  tbe  valua  of 
$&,33fi,  of  which  the  said  Columbian  Inanranee 
Company  Insured  i*fi20.  We  further  find  that 
the  cargo  was  afterwards  taken  ont  safelv,  and 
that  the  Tessel,  her  tackle,  etc.,  were  sold  (or 
the  aum  of  (266.40.  If,  on  the  matter  afora- 
said,  the  law  be  for  the  plaintllfs,  then  we  find 
for  tbe  plaintiffs,  and  asdes*  their  damage*  to 
the  sum  of  fifteen  hundred  dollars;  andlf  the 
law  be  for  the  defendants,  then  wa  find  for 
the  defendants." 

In  August,  lSSG,theCircnitConrtga*e judp 
ment  in  favor  of  tbe  plaintiffs,  for  11,240,  and 
the  defendants  prosecuted  this  writ  of  error. 

Tbe  cause  was  argued  by  Ur.  E.  J.  Lee  and 
Mr.  JoncB  for  tha  plaintiffa  In  error,  and  by 
llr.  Semmes  and  Hr.  Coze  for  the  defendants. 

The  counsel  for  the  plaintlfTs  in  error  con- 

•Ist.  That  the  plaintiffs  hi  the  Or-  [•»> 
enlt  Court  have  not  shown  such  a  eaae  aa  au- 
thorued  any  verdict  against  them. 

2d.  That  the  apedal  verdict  doea  not  find 
such  facts  as  anthorica  tba  jndgmant  of  th« 
Circuit  Court 

3d.  If  the  defendants  are  liable  at  all  for  an 
average  loss,  the  plaintiffs  have  alreadv,  ia 
their  action  on  the  policy  upon  the  veasel,  ob- 
tained judgment  for  S2,0O0;  which.  Including 
tbe  amount  of  the  aalee  of  the  vessel,  makea 
12,206.40,  being  more  than  the  amount  Insured 
on  the  vessel,  and  tbe  average  loss,  aa  reported 
by  the  auditor. 

4th.  That  tbe  facts  which  were  proved  fay 
the  survey  and  depositions  in  the  suit  On  the 
poti(^  on  the  veaaei,  form  a  part  of  the  special 
verdict  in  this  ease.  If  tney  do,  then  the 
judgment  of  the  (Xreult  Court  ought  to  have 


...  .1  or  onj  eipense  fatrl;  and  bans 

■de  tnearred,  to  prevent  a  total  loss,  nich  loss  is 
tha  proper  mbject  at  a  leDeral  contrlbntlaD.  This 
Samt  and  equitable  contribution  Is  called  gauersl 
average,  becaoae  It  tslls  lenerallj  open  the  whole 
amoant  af  tbe  ship,  (relxlit,  or  cargo.  Uarshall  on 
Inaaranca,  46D,  481,  462;  Carter  t.  Pb<Enlz  Ins. 
Ce.  2  Wuh.  C.  C.  Bl :  Potter  v.  Ocean  Ins.  Co.  ■ 


L  2T. 


contribottoDa  O— 

,t  the  time  It  waa 


the  Bo^be 

' *"" —    mDBOJntelT   necfflsar,    .«,    ...,   ^.v^.*..*- 

a  wbere  It  apprared 
,. — .-vatlon  of  tbe  ahlp: 

a  where  Uie  ship  and  the  rest  or  the  cbtko  were 
_  (act  saved.    Usrshall  on  Ins.  403.  461. 

nuee  thlnga  moat  eoncnr  to  constltnte  a  csas  for 
fSMial  aversjn:  1.  A  comman  dauer.  Imminent, 
and  apparenuj  Inevluble  except  ^  volnntarlly 
lannlnB  a  leas  o(  part,  to  save  tbe  remainder.  2. 
A  volOBtarT  easting  awaj  of  some  ponion,  tot  (be 
parpoae  of  avoiding  the  launlnent  peril.  S.  This 
atteapl  to  avoM  the  Imminent  common  peril.  ibdM 
he  •BcoeastDl.  Barnard  v.  Adama,  10  Bow.  270; 
CaluUaa  It^Co.  v.  Aslib^  18  Fit-.m " 


for  the  safety  ot  Che  vessel,  and  the  lives  of  tbe 
passeDBers.  on  the  prluelpta  of  geasral  averais,  a 
contrlbntlon  mar  be  required  from  tbe  owner  of 
the  veaael,  and  the  carso  saved.  Tbe  St.  Jeaeph,  • 
UcLsan.  B7I:  Tbe  Hary.  Bprane,  17. 

Ooods  carried  on  deck,  and  Qirown  over  tor  the 
common  safetr,  are  not  the  aabject  of  general  aver- 
ago.  Ooods  tnoi  sltnated  are  too  much  expoesd. 
and  embarrass  the  craw  and  endanger  the  veaael. 


idlng,  that  a  portion 
<£^iock_tbe  veaael 
1.    ThoWatchMI,  1 


CarnBrig  George,  Ole.  eS : 
na.  1B»:  «  Haas.  136;_ Bo- 


lt It  ts  agreed,  br  tha  bill  of  ladlni 
of  the  goods  aball  be  carried  e~ 
nnat  eontrtbote  lOr  their  loar 
Brown  Adm.  400. 

Tba  volnntar;  stranding  of  a  veaaal.  In  parti  ot 
loaa.  with  a  view  to  save  tbe  cargo,  althoogk  tba 
venel  be  therM^  totally  Ion,  la  gronod  tar  general 
average,  and  In  ancb  ease,  the  ahlp  aa  well  aa 
freight  la  a  subject  ot  average  eontHbo"--  "~ 
tnaTSatetiJna^  Co.  v.  Ca^jBr^  " 

"There  tbr 

..  Bellly,  - _. ,  _., , 

from  a  gale,  and  danger  Imminent.  Stnrgl*  v.  Co- 
ry. 2  Curt  C.  C.  60 ;  O'Conner  v.  Tbe  Ocean  Mr. 

1  Bolmw,  S4S;  Tba  Blar  a(  Bop*,  «  WaU.  SMU 


SurmBix  Coun  of  thb  Uflirat  STAna. 


18S» 


b«ca  f«r  the  plaintiff*  lo  error;  or  if  the  ert- 
dene*  in  the  recorfl  of  thie  ease  it  uncertetn, 
than,  for  tlUa  reuon,  the  verdiet  ought  to  be 
»t  utde. 

The  court  having  eonaidend  the  agreement 
■lade  before  the  trial,  aa  excluding  all  the 
pointa  preaented  on  the  put  of  tlie  plaintifli 
v  arror  from  examinatloD,  exoept  the  qneeti  ~ 


STerage  contribution  for  the  loai  of  the  Tessel, 
the  argument*  on  that  question  are  alone 
given. 

Mr.  I>M  and  Mr.  Jone*  eontended  that  the 
maritime  law  impoeed  on  the  owners  of  the 
eargo  no  obligation  to  oontribnto,  unless  the 
veaael  wa*  saved.  The  total  Iobb  of  the  veisel 
eiemptad  the  cargo  from  contribution.  Cited, 
0  John*.  Rep.  9;   Pbill.  on   InHuranee,   33B. 

It  is  admitted  that  whatever  the  muter  of  a 
venel  in  diatrea*  does  for  the  general  benefit  of 
the  whole,  is  binding  on  all  interested,  and  all 
ar«  responsible  for  hi*  acts.  Cited,  Lex  Merca- 
torla;  Stevens  on  Insurance)  2  Wash.  C.  C.  R. 
299;  2  Serg.  k  lUwle,  331.  But  in  this  case, 
the  acts  of  the  master  were  not  of  this  charac- 
ter, and  a  vetj  important  part  of  the  duty  im- 
posed upon  hun  by  the  peril*  to  which  he  was 
exposed  was  omitted.  He  did  not  consult  the 
omeera  of  the  veaael,  before  the  vessel  w«a  run 
on  ebon- 
There  must  tie  shown  an  Inevitable  necessity 
for  the  (trandine  of  the  vessel,  and  that  the 
•ame  was  the  sole  eause  of  the  saving  of  the 
vessel  and  cargo,  to  create  an  obligation  by  the 
eargo  to  contribute;  and  the  special  verdict 
should  have  found  all  the  facta.  The  heta  are 
not  found,  hut  the  evidence  of  the  facts.  The 
verdict  only  says  that  the  captain,  finding  the 
•xiHtcnee  of  the  necessity,  ran  the  vessel  on 
shore.  It  i*  denied  that  the  oases  cited  by  the 
Munsel  for  the  defendants  in  error  are  author- 
ity in  this  court  The  principle  of  the  mari- 
time law  la  that  the  running  the  vessel  on 
■bore  moat  be  for  the  common  benefit  of  all 
the  property,  both  the  vessel  and  the  cargo; 
and  this  cannot  be  done  by  the  absolute  loss 
of  the  vessel.  The  captain  bad  no  authority 
to  do  an  act  of  this  kind.  The  lacrlflce  cannot 
be  made  (or  the  benefit  of  what  1*  absolutely 
and  totally  destroyed  by  it.  The  sacrifice  must 
*84*I  not  be  for  the  vessel,  the  cargo  "or  the 
pasaengera,  but  for  all;  and  It  must  be  so  far 
aueeeaaful  as  tbat  part  shall  he  saved  by  it. 

We  must  loolc  to  the  Roman  Code  for  the 
principle*  which  are  to  decide  thi*  question.    It 


must  be  decided  by  principlea  of  public  law. 
Cited,  9  Johns.  Rep.  9,  and  the  cases  referred 
to.  The  authorities  are  clearly  In  favor  of  tba 
case  there  decided,  and  a  great  many  of  tba 
authorities  in  the  English  writers  concur  on 
the  auestion. 

All  the  law  upon  this  question  Is  derived 
from  the  Rhodian  taw:  and  by  that  law  the 
salva  navi  is  indispensable  to  create  the  liabil- 
ity for  the  contribution  by   the  carco  for  tba 


*r,  fl  Biatchr.  :,. 

8  Blatchf.   321. 


1.  1<^; 


ipleteiT 


leparated  fran  the  v 


r!*^Wari.  Mi. 

r ■•  locnrred  by  the 

,  an  subjects  of  nneral  average. 

a  port  ol  neceasltr.  _HortoD  v.^PhosDli  In*^  Co 


The  ship,  frslKbt,  and  everylhlaa  remsliilnE  on 
board  that  can  properljp  be  deemed  a  part  of  the 
eatie,  sbsll  be  lubte  to  eontrlbut*  to  ■  geueial  av- 
erafc.  But  the  peruna  on  txwiil.  their  wearing 
apparel.  Jrwels  aed  OmameDt*  belonglUB  to  thrlr 
«nu/»   Mhmll   not   eonlrlbote.      Neither   sre   aea- 

EAaMe  to  eoatrtbnU.    Marshall  on  Ins. 
nitat^  »  «alL  4M:  Uptkdal  T.  rsata. 


JU?®-"' 


iiy  done  to  the  vessel.  The  saving  of  the 
lel  f*  essential.  Cited,  Holt  on  Shipping 
cb.  7;  Consolato  del  Mare  by  Boucher;  Mol- 
loy's  Commercial  Law. 

It  la  all  important  that  the  question  pre> 
sented  by  this  case  shall  be  decided,  and  that 
the  law  of  avera^  shall  he  uniform  in  the 
United  States.  Different  rules  should  not  pre- 
vail In  the  SUte*  of  the  United  SUtes.  A  re- 
sort to  the  Brat  principles  of  the  maritime 
law,  and  ascending  to  the  fountains  of  the 
code,  will  alone  enable  the  court  to  come  t« 
a  decision  which  will  have  this  Infiuence  and 
effect. 

Mr.  Semmea  and  Mr.  Coze,  for  the  defend- 
ants, contended  that  the  special  verdict  in  the 
case  shows  that  the  running  the  veesel  ashore 
was  a  voluntary  stranding  and  loss  of  tha 
brig  for  the  preservation  of  the  vessel,  crew 
and  cargo;  and  that  such  stranding  and  loaa 
of  the  brig,  the  cargo  being  saved,  entitles  the 
defendants  in  error  to  recover  of  the  owner* 
of  the  cargo  {or  of  the  underwritera,  their 
substitutes)  oontribution  aa  for  a  general 
average. 

Mr.  Semmes,  for  the  defendants  In  error: 

This  is  the  cose  of  a  special  verdict,  finding 
all  the  facts  in  evidence  which  are  material  ta 
the  question  before  this  court.  The  facts  found 
are  briefly  these:  That  the  brig  Hope,  on  a 
voyase  from  Alexandria  to  Barbadoes,  was  as- 
sailed by  a  violent  storm  while  proceeding 
down  Chesapealce  Bay  in  order  to  get  out  to 
sea;  that  she  was  for  several  days  pressed  by 
the  fury  of  the  winds  and  waves,  and  to  pre- 
vent drifting  on  a  lee  shore,  all  her  aneliors 
were,  at  difl'erent  time,  let  go,  and  the  cables 
paid  out  until  they  all  bore  a  strain.  That 
while  in  this  situation  the  violence  of  the 
storm  increased  until  the  destruction  of  the 
vessel,  crew,  and  cargo  seemed  inevi table. 
Finding  there  *as  no  hope  if  he  remained  at 
anchor,    certainly    none    if    he    attempted    to 


ning  the  vessel  on  shore  in  order  to  save  all 

If  s  ship  ciMpe  the  dangers  which  made  the  sac- 
il&ee  neceasarj,  and  irrlve  at  her  port  ol  desCIn*- 
tlOD.  the  average.  If  not  irttled  before,  ahonld  then 
be  adjusted,  and  It  sboutd  he  paid  before  the  eargo 
Is  landed,  tor  the  owners  at  the  ship  have  a  lien  on 
the  good*  on  board,  not  oaly  for  the  frslgbt.  but 
■lao  to  answer  all  avenges  and  contrlbntton*  that 
mar  be  due.     Uarshall  on  Ins.  *W. 

The  amount  at  each  penoa's  contribution  la  nsu- 
allT  arrived  at  by  ascertBlnlog  Ibe  net  value  o(  the 
ship,  freight,  BDd  cargo.  *■  If  nolblng  had  been  lost, 
but  all  bad  arrived  nte.  Ttaesc  are  to  be  valued  at 
the  price  they  would  fetch  In  readj  money  at  ths 
port  of  discharge,  and  the  net  amount,  after  de- 
duetlDg  all  cbargea,  la  the  euco  wblcb  la  subject  ta 
—■^■■"-      ■-->  ---■-  —  of  th* 


Is  property,  aa  the  wbole  fosa  bears  to  the  agree- 
ate  value  of  the  ablp.  freight,  and  cargo,  liar- 
ball  on   Ins-  4QT,  and  caaea  clled. 

Aa  to  when  Insored  may  sbandoo  vessel,  etc.,  stt 
Mt*  tn  Br«al«i  1.  WarTlaod  Ina.  Co.  12  Pet.  n% 
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or  tMnethlng,  the  captain  resolved  on  thii  dei- 
pcnt«  atep.  Accordingly,  the  vestwl  then  rid- 
IDS  *t  anchor,  the  capuin  slipped  his  cables 
and  ran  her  ashors,  in  tlie  words  of  the  special 
verdict,  "for  the  Mfet;  of  the  crew  and  the 
preaarvation  of  tbe  vessel  and  cargo."  The 
naael  ran  high  and  diy,  and  it  was  found  iin- 

Crticablfl  to  get  her  off.  Slie  proved  a  total 
i,  and  the  crew  and  cargo  were  saved.  Tha 
■  Sft*]  cargo  was  realiipped  in  another  'veasel, 
and  the  ownen  of  the  reseel  now  are  suing  the 
underwriter*  on  tlie  cargo  for  contribution  to 
an  average  loss  of  the  vessel  and  freight,  be- 
cause of  a  voluntary  sacriflce  of  that  vessel  and 
freight  for  the  benefit  of  all;  the  result  being 
tbe  preservation  of  the  cargo.  The  act  was 
done  calmly  and  voluntarily  for  the  common 
nfety.  The  question  now  to  be  determined  is, 
whether  the  part  saved  (the  cargo)  shall  con- 
tribute   to    the    parts    lost    (the    vessel    and 


of  great  importance  to  the  commercial  world. 
It  has  never  been  settled  by  tbe  tribunal  of 
hif^eat  resort  in  any  country,  and  now.  for 
the  first  time,  comes  up  for  final  adjudication. 
The  maritime  writers  of  Europe  have  held  op- 
psaite  and  conSicting  opinions.  BynkeraboeK, 
Jacobaen,  Valin,  Voet,  and  Browne,  have  main- 
tained the  doctrine  for  which  the  defendants 
ia  error  are  now  contending.  Emerigon, 
Stevens,  and  Hubems  stand  nearly  alone  on 
the  opposite  side.  The  marine  ordinances  of 
the  European  states  bave  been  unifonn  in 
their  provisions:  those  of  Antwerp,  Konigs- 
berg,  and  Friezeland,  bave  been  for  the  doc- 
trine we  support.  The  Ordonanza  de  Bilboa 
hai  etnbodled  the  same  just  and  enlightened 
view  taken  by  Byukershoek  and  the  other 
writers  and  ordinances  named;  while  to  the 
Bhodian  law,  as  handed  down  to  us  by  the 
dviliana,  though  containing  no  express  provi- 
sion for  the  case,  we  look  for  the  foundation 
and  the  reason  of  our  rule.  Tbe  courts  have 
bten  in  eonllict  likewise.  The  marine  judges 
of  Amsterdam  decided  against  tbe  contribu- 
tion in  such  a  case;  but  the  fallacy  of  their 
judgment  hAS  been  ably  exposed  by  Bynker- 
shoelc  The  question  has  never  come  directly 
before  any  court  under  the  jurisdiction  of 
Gnat  Britain.  In  this  country  the  Supreme 
Conrt  of  New  York  have  decided  against  tli« 
eontribution.  The  Circuit  Court  of  the  United 
States  for  the  third  Circuit,  and  the  Supreme 
Coort  of  Pennsylvania  have  determined  In 
favor  of  It.  Tbe  court  below  awarded  a  judg- 
ment of  contribution  on  this  special  verdict; 
the  present  writ  of  error  has  been  prosecuted, 
and  thia  court  ara  now  to  pronounce  and  say 
which  is  the  better  and  the.juster  rule. 

Tbe  law  of  Rhodea,  De  jactu,  established  the 
principle  of  average,  in  eases  of  jettison  of 
part  of  the  cargo  for  the  safety  of  all.  The 
povlalon  is  express  In  'BipBct  to  jettison,  but 
•a  other  case  is  named.  The  expression  of  one 
ease  will  not,  however,  exclude  others  from 
eoming  within  its  reason.  The  ease  put  in  the 
KlMrflar  law  is  by  way  of  example  or  illustra- 
tion,  and  not  aa  implying  that  average  is  ex- 
ehisively  eonflned  to  cases  of  jettison.  To 
show  this  clearH',  we  need  only  resort  to  the 
aothority    of     Emerigon    and    his     followers. 


stranded,  when  in  peril  at  sea,  whan  chased 
by  an  enemy  or  by  pirates,  for  the  common 
safety,  and  be  consequently  gotten  off  and  pro- 
ceed on  her  voyage,  then,  that  the  costs  of  re- 
pairs shall  afford  a  claim  to  the  ship  owners  for 
a  gieneral  average.  If  the  ship  be  partially  de- 
strOTed  there  shall  be  an  average;  if  the  loss 
be  'total,  there  shall  be  none.  Such  is  [*»• 
the  doctrine  of  Emerigon,  and  of  tlie  Supreme 
Court  of  New  Yoric. 

Stevens,  in  his  work  on  Average,  p.  36,  has 
gone  farther,  and  denies  the  average  in  cases 
of  partial  damage  to  the  ship,  aa  well  as  of 
total  loss.  He  admits  the  law  to  be  against 
him;  he  admits  the  uniform  practice  at  Lloyd* 
to  be  against  him,  as  welt  as  the  opinion  of 
eminent  memtwrs  of  the  English  bar.  We  may 
pass  him  by,  and  content  ourselves  with  those 
who  admit  the  contribution  in  cases  of  partial 
loss.  Now,  it  is  from  the  Bhodian  law  that 
the  advocates  of  this  latter  doctrine  draw  their 
authority.  Let  us  go  back  to  the  great  and 
fundamental  principle  of  average  established 
by  that  law,  and  see  if  it  does  not  support  a 
broader  and  more  equitable  construction. 

To  afford  a  case  for  applying  the  doctrine  of 
average,  tbe  loss  sustained  muat  be  a  volun- 
tary loss  for  the  common  safety,  when  all 
are  in  imminent  peril;  and  there  must  be  a 
saving  of  some  part  thereby.  The  part  saved 
shall  contribute  to  the  part  lost.  If 
goods  are  thrown  overboard  in  a  storm  for  tbe 
purpose  of  lightening  the  vessel,  and  she  and 
the  remaining  goods  are  saved,  all  shall  come 
into  contribution  for  the  part  lost;  nemo  debet 
locupletari  oliena  jactura.  If  damage  be  done 
voluntarily  to  a  ship  to  effect  a  jettison,  as 
by  cutting  her  sides,  or  the  masts  or  rigging 
are  cut  away  in  a  storm  to  lighten  the  ship, 
these  losses  are  subjects  of  a  general  average 
contribution.  So,  the  doctrioe  of  our  oppo- 
nents in  cases  of  a  Voluntary  stranding,  where 
the  ship  is  got  off,  with  partial  damage.  '  But 
if  the  ship  is  totally  lost,  they  say  there  shall 
be  no  contribution.  Do  not  tbe  reason  and  the 
equity  of  the  rule  as  to  average  ajiply  as  clear- 
ly and  forcibly  to  cases  of  a  total  loss  as  to 
cases  of  a  partial  loss!     Where  ia  the  sround 


tice,  that  where  a  party  has  suffered  a 

tary  minor  evil  for  the  benefit  of  another,  that 
other  shall  contribute  to  bis  loss  out  of  the 
beneQt  resulting;  b^t  if,  perchance,  the  volun- 
tary suffering  encountered  should  reach  beyond 
a   certain  limit,   and   the   sufferer   should  lose 

:rytiiing  be  risked,  then  he  is  unworthy  of 
any  compensation.  Where  there  is  a  amall 
equity,  there  shall  be  relief;  where  the  equitv 
is  increased  tenfold,  there  shall  be  nme,  Sucii 
is  tha  doctrine  of  the  plaintiffs  in  error.  It  re- 
mains for  those  who  draw  the  distinction  to 
show  the  necessity  and  the  reason  of  it. 

It  is  contended  that  the  captain  should  have 
consulted  with  hia  officers  and  crew  before 
stranding  the  vessel,  and  that  the  special  vef-. 
diet  doe*  not  find  this  fact.  It  has  long  sincq 
been  conclusively  settled  that  such  previoiia 
consultation  and  deliberation  ore  not  nece*' 
sary.  Sims  v,  Qumey  and  SmtUi,  4  BinAcyr 
613, 

It  i*  likewise  held,  on  the  other  side,  that, 
even  U  there  abould  be  contribution  for  the, 


CouiT  or  TBB  United  Btath. 


VMM)  In  thli  CMC,  then  ihould  be  none  for  the 
tnight,  Tbere  fa  do  foandatioii  for  thi 
JeotloD.  Tb«  freight  follow*  the  fate  of  the 
TMuI;  If  the  TCsul  b«  loet,  the  freight  Is 
tIT*]  'iMt.  If  there  was  bdj  merit  in  — . 
ToInntAr;  itrandiDg  of  the  veuel  vherebj  ahe 
wu  loat;  the  ume  merit  attftchea  In  respect 
to  freight;  for  thkt  wu  deatrojad  b7  the  self 
■ame  TOluntkir  act. 

Ur.  Semnai  referred  to  the  foUowlag  nnthor- 
Hiea:  S  Kent's  Con.  ISl;  Manh.  on  Ina.  S3g 
•t  a» 

MT;  ^The  Copenhasen,  1  Rob.  Adm.  Rep.  494; 
Walden  t.  Leroy,  2  Cains*,  263;  Hensluw  -n 
Marine  Ins.  Co.  Z  Calnea,  274;  Jaeobaon's  Sea 
Lftwa,  346,  848,  360;  2  Bro.  Civ.  and  Adm. 
1mm,  IS9;  Bynk.  Quicat.  Im.  PriT.  bk.  4,  ch. 
H,  tit.  de  jKto,  424;  E  Magens,  200;  Voet, 
Com.  ad  Pand.  660;  Valin,  IHB;  1  Emerigoo, 
602,  612,  01S;  8ima  v.  Oumej  and  Smith,  i 
Binn<7,  fil3;  Qmy  et  al.  v.  Wain,  2  Setg.  A 
Rawle,  £20;  (>j«  et  al.  t.  Reill;,  3  Wash.  C. 
0.  Rep.  208;  Storr'a  Abbot,  342,  349,  note; 
Bradhurat  v.  Col.  In*.  Co.  0  Johns.  Rep.  9;  r 
Kent'*  Com.  233;  Stevens  on  Average,  36 
Bppea  T.  Tucker,  4  Call.  346,  4  Peters,  139 
II  Serg.  A  Rawle,  66. 

Hr.  Jnstice  Stoty  deliTered  the  opinion  of 
the  conrt: 

This  is  a  ease  of  a  writ  of  error  to  the  Cir^ 
enit  Conrt  of  the  District  of  Columbia,  for  the 
Conoty  of  Alexandria.  There  are  many  ir 
regularities  In  the  proceedings  on  the  record 
bnt  as,  in  our  Judgment,  they  are  all  waived 
or  cured  by  the  agreement  of  the  counsel  spread 
npOD  the  record,  which  is,  as  to  the  matters  in 
controversy  In  the  fuit,  eonclnsive  ai  ~ 
parttCB,  and  oonstituted  the  basis  of  t 
Medings  at  the  trial  and  of  the  special  verdict 
on  which  the  judgment  was  given  (or  the  orig- 
inal pUintifTa  In  the  court  below.  It  U  unneees- 
*ar7  to  discuss  their  Intrinsic  force  or  validity. 
The  DwiD  qnestioD  In  the  case  la,  whether  the 
voluntary  atanding  of  a  ship  In  ■  case  of  Im- 
■nlnent  peril,  for  the  preservation  of  the 


the  ahip,  and  cargo,  followed  bj  a  total  loss  of 
the  ship,  eonstltutea  a  general  average,  for 
which  the  property  saved  Is  bound  to  contri- 


bntion.  Wa  say  that  this  is  the  main  question, 
beeanas  tba  ipecial  verdict  finds  that  there  was 
»  Toluntaiy  running  on  shore  of  the  brig 
Hope;  that  there  wa*  do  other  possible  means 
of  preserving  tbe  crew,  the  ship,  and  the  car- 
go; that  the  running  ashore  waa  for  thi*  ex< 
prea*  object;  and  that,  after  the  stonn  waa 
over,  the  brig  waa  left  high  and  dry,  and  it 
waa  found  Impraoticable  to  gst  her  off:  so 
that  the  fact*  are  sufficiently  precise  and  full 


•tanei,  m  addreaaed  to  the  conaldaratlon  of  it. 

Upon  this  que*tioD  th*  maritime  jurists  of 

continental  Europe  are  not  entlrelj'  agreed  In 

opinion;  and  our  own  jnriaprudenee  presents 

eonfiieting  adjudication*.    It  Mcomes  the  duty 

6f  this  court,  therefore,  to  examine  and  weigh 

these  opposing  opinions,  and  to  ascertain,  as 

iar  aa  ft  may,  the  true  principle  whioh  ought 

io  govern  us  on  the  present  occasion. 

IfU  admitted  OB  all  aides  that  tbe  rule  as  to 

ffBurmJ  »m»g»  ia  der/red  to  na  from  the  Rho- 

^^   ^•w.   m  fnoMMffiit^   sad   adiq^   ta 


tribution  of  all.  Lef^  Rhodia  cavetur,  nt  si 
levands  navis  grmtii  actus  mericura  factns 
est,  omnium  eontributiooe  sarciatur,  quod  pro 
omnibus  datum  est, — Dig.  lib.  14,  tit.  2,  eh.  1. 
That  tbe  ease  of  jettison  was  here  underatood 
to  be  put  as  a  mere  illustration  of  a  more  gen- 
eral principle.  Is  abundantly  clear  frmn  the 
context  of  the  Roman  law,  where  a  ransom 
paid  to  pirates  to  redeem  the  ship  la  declared 
to  be  governed  by  the  same  rule.  Si  navis  a 
piratis  redempta  ait — omnes  conferre  debere.— 
Dig.  lib.  14,  tit.  8,  ch.  2,  sec.  3.  The  same 
rule  Miaa  applied  to  the  case  of  cutting  away 
or  throwing  overboard  of  the  masts  or  other 
tackle  of  the  ship  to  avert  the  impending  ca- 
lamity (Dig.  lib,  14,  tit.  2,  eh.  3,  eh.  S.  see.  2), 
and  the  incidental  damage  occasioned  tberel^ 
to  other  things.  Without  citing  the  various 
passsgea  from  the  Digest  which  authorize  this 
statement,  it  may  be  remarked  that  tlie  Roman 
law  fully  recognined  and  enforced  tbe  leading 
limitations  and  conditions  to  justify  a  generd 
contribution,  which  have  been  ever  since  atead- 
ily  adhered  to  by  alt  maritime  nations.  Pint, 
that  the  ship  and  cargo  should  be  placed  tn  a 
common  imminent  peril;  seoond,  that  tlMre 
should  be  a  voluntary  aacriflce  of  property  to 
avert  that  peril;  and,  third,  that  by  that  sae- 
riflce  the  safety  of  the  other  proper^  abouU 
be  presently  and  aucceasfuUy  attained.  Henee, 
it  there  was  no  imminent  danger  or  neoeasi^ 
for  the  sacrifice,  as  if  the  jettison  was  merely 
to  lighten  a  ship  too  heavily  laden  I7  the 
fault  of  the  master  in  a  tranquil  sea,  no  con- 
tribution was  due.  Bee  Abbott  on  Shlpp.  p.  t, 
eh.  8,  sec.  2;  1  Gmerig.  Assur.  ch.  12,  see.  36, 
art.  7,  p.  604 ;  lb.  sec.  40,  p.  605.  So  It  the 
ship  waa  injured  or  disabled  in  a  storm,  with- 
out any  voluntary  sacrifice;  or  If  she  foun- 
dered or  WBS  shipwrecked  without  design,  tbe 
goods  saved  were  not  bound  to  oontribntion. 
Dig.  lib.  14,  tit.  2,  ch.  2,  sec.  1;  lb.  eh.  T; 
1  Emerlg.  on  Assur,  ch.  12,  sec.  39,  p.  001- 
603.  On  tbe  other  hand,  if  the  object  of  the 
sacrifice  was  not  attained;  a*  if  there  waa  « 
jettison  to  prevent  shipwreck,  or  to  get  tba 
ahip  off  the  strand,  and  in  either  case  It  wa* 
not  attained,  as  there  was  no  deliverance  from 
the  common  peril,  no  contributron  waa  due. 
Dig.  lib.  14,  tit.  2,  ch.  S,  ch.  7 ;  1  Emerig.  on 
Assur.  eh.  12,  aec.  41,  p.  012,  p.  810.  Th* 
language  of  tlie  Digest  upon  this  Ia«t  point  is 
very  expressive:  Amisste  navis  damnum  cdla- 
tionis    consortlo    non     sarcitur    per    eos,    qui. 


I,  consultum  est.  It  is  this  language  whicli 
seems  In  a  great  measure  to  have  created  th* 
only  doubt  among  the  eommentatora  a*  to  tbe 
ext«nt  and  operation  of  tbe  rule;  aome  of 
them  having  supposed  that  the  safety  of  th* 
ship  {salva  nave)  for  the  voyage,  waa  in  all 
cases  indispensable  to  found  a  claim  to  eon- 
tribution;  whereas  others,  with  far  more  ac- 
curacy and  justness  of  interpretation,  ban 
held  It  to  apply  as  a  mere  illustration  of  tbi 
general   doctrine,   to   a   jettison,   made   in  tba 

atticulaT  ease,  for  tbe  veij  purpose  of  saviif 
1  dskf  *aiA  Vba  t^&u  <&  W  wtg».  V.'m 
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Ib  truth,  the  Roman  l»w  does  not  proceed  np- 
Ml  ftnj  distinctiaii  u  to  the  property  sacri- 
teti,  whether  it  be  ship  or  cargo,  •  part  or 
tba  whole;  but  solely  upon  the  ground  that 
the  ■aerince  it  volUDtary,  to  avert  ao  imminent 
peril,  and  that  It  1*  Id  the  event  lucceuful  bj 
•ceomplUhiiig  that  purpose.  And,  therefore, 
BTskerefaoek   has  not  healtated  to  declare  the 

rerkl  principle  to  be,  that  whatever  damage 
lone  tor  the  common  benefit  of  all  is  to  be 
eontributed  for  b;  all;  and  that  aa  tbia  obtains 
in  a  variety  of  cases,  so  especially  by  the  Rlio- 
diaa  law  it  obtaini  in  cases  ot  jettison.  Gen- 
era liter  placere  potest,  damnum  pro  utilitate 
oominiiQi  factum,  commune  esse,  utque  In 
Tsriia  speciebua  id  obtinere  aliunde  oonstat,  tic 
•z  lege  Rhodia,  cum  maxime  obtinet  in  jactu. 
— Bynker.  Quest.  Priv.  Juri.  lib.  4,  ch.  21 
IntewL 

These  remarks  seem  proper  to  be  made  in 
order   to  meet  the  suggestioni  thrown   out  at 

"e*rgum< 

ga  of  th. 
the  court,   and   they  may  al 
mcASUre    to    explain    the    true    principles    by 
which  the  question  ought  to  be  decided. 

In  examining  the  foreign  jurists,  it  will  be 
found  that  there  is  far  less  disagreement 
UDong  them  than  has  been  generally  aupposad. 
All  of  them  that  have  come  within  our  own 
researches,  or  those  of  counsel,  admit  that  a 
ToIuDtary  stranding  of  the  ship  constitutes  a 
case  of  general  average,  If  there  is  not  a  total 
loss  of  the  ship.  EmerlgOQ  in  one  passage  lays 
down  the  doctrine  in  t£e  following  broad  lan- 
rnxge:  "It  sometimes  happens  that,  to  escape 
trou  an  enem^  or  to  avoid  an  absolute  ship- 
wieek,  the  ship  is  run  on  shore  in  a  place 
whioh  appears  the  least  dangerous.  The  dam- 
age suffered  on  this  account  is  •  general  aver- 
age, because  it  ha*  been  done  for  the  common 
^ety."      1    Emerigon  Assnr.   ch.    12,   tec.   '" 


to  the  total  loss  of  goods  saeriflced  for  the 
common  safety;  why,  then,  ^uld  it  be  ap- 
plied to  the  total  toss  of  the  ihip  for  the  like 
purpose?  It  nay  be  said  that  unless  the  ship 
IB  ^t  off  the  voyage  cannot  be  performed  for 
the  cargo,  and  the  safety  and  prosecution  of 
the  voyage  are  essential  to  entitle  the  owner 
to  a  contribution.  But  this  principle  Is  no- 
where laid  down  in  the  foreign  authorities,  and 
oertainly  it  has  no  foundation  in  the  Roman 
law.  It  Is  the  delirerance  from  an  immediate 
impendlDg  peril,  by  a  common  sacriflee,  which 
constitutes  the  eesence  of  the  datm.  The 
Roman   law   clearly   showt   this;    for   by   that 


impending  peril,  and  afterwards  was  sub- 
merged in  another  place,  still  contribution  wm 
due  from  all  the  property  which  might  be 
ftahed  up,  and  saved  from  the  calamity.  Bed 
si  navis,  quce  intonpeatate  jactio  merciuni 
unius  mercatoris,  levata  est,  in  alio  loco  tub- 
mersa  est,  et  aliquorum  mercei  per  urinatoret 
extract«s  sunt,  data  mercede,  ralionem  baberi 
debere  ejus,  cujus  merces  in  navigatione  lev- 
andce  navIs  causa  jacls  sunt  ah  his,  qui  postea 
sua  per  urinatores  eervaverunt — Digest,  lib. 
14,  tit.  e,  I.  4,  s.  1;  Boucher  Inst,  au  Droit 
Maritime,  [1805]  p.  449;  Abbott  on  Shipp. 
part  3,  cb.  S,  tee.  13.  And,  besides,  in  a  case 
like  that  now  before  us,  the  cargo  might  be 
transshipped  in  another  vessel,  and  the  voyage 
be  successfully  performed.  But.  in  truth,  it  is 
the  safety  of  the  property  and  not  of  the  voy- 
age, which  constitutes  the  true  foundation  of 
general  average.  If  the  whole  cargo  were 
thrown  overboard  to  Insure  the  safety  of  the 
ship,  the  voyage  might  be  lost;  but,  neverthe- 
less-, the  ship  must  contribute  to  the  jettison. 
Why,  then,  if  the  ship  it  totally  sacrificed  for 
the  safety  of  the  cargo,  should  not  the  same 
rule  apply?  Suppose  a  ship  with  a  cargo  of 
._..__  __  I — J  \.  _. — 1.  i^  lightning  and  set 
lispensabte  for  the 
_,    .    _    Valin.      ll    is   true    that    fn   another    salvation  of  the  cargo  to  sink  the  ship  on  a 

Elace  he  says,  "The  damages  which  happen  rocky  bottom,  and  she  is  thereby  totally  lost — 
7  stranding  are  a  simple  average  tor  the  ae-  would  not  this  constitute  a  case  of  contribu- 
mint  of  the  proprietors/'  citing  the  French  tioni  Suppose  a  cargo  o(  lime  were  accideotal- 
crdinance,  and  then  adds,  "^ut  it  wIU  be  a  ly  to  take  fire  In  port,  and  it  became  necessary, 
gueral  average  tf  the  stranding  has  been  *oI-  in  order  to  save  the  ship,  that  she  should  be 
ustarily  made  for  the  common  safety,  provided  submerged,  and  the  cargo  was  thereby  totally 
shnyi  that  the  ship  be  again  set  aBoat;  for  lost,  but  the  ship  was  saved  with  but  a  trifling 
If  the  stranding  be  followed  by  shipwreck,  then  injury;  would  it  not  be  a  case  of  contribution? 
It  if,  save  who  can."  1  Emerigon  Aasur.  ch.  As  far  as  we  know,  Emerigon  stands  alone 
It,  sec  13,  p.  614,  And  he  then  refers  to  the  among  the  foreign  jurists,  in  maintaining  the 
cue  of  jettison,  where  the  ship  la  not  saved  quatincation  that  it  it  necessary  to  a  general 
Ibereby,  in  whid)  case  there  is  no  contribution,  average  that  the  ship  should  be  got  aRoat  again 
Emerigon  Assur.  ch.  12,  sec.  13,  p.  SIS.  Now,  after  a  voluntary  stranding,  Valin  certainly 
the  inalogy  between  the  two  cases  I's  far  from  joe,  not  support  iti  for  he  only  states,  that  if 
IdBg  so  clear  or  so  close  as  Emerigon  has  sup-  ^^  ^y^,l^  ^  total  loss  by  shipwreck  or  capture, 
poMd.  In  the  case  of  the  jettison  to  avoid  the  master  runs  his  vessel  ashore,  the  damage 
foundering  or  ahipwreck,  it  the  calamity  oc-  ^^i^j,  ^e  shall  suffer  on  that  account,  and  the 
cm,  the  object  is  not  attained.     But  in  the    ^^^^^^  ^^i  the  charge  of  putting  her  afloat 

?!!."L"?u '*"''^"'^'   "''■.^'"  ,",v"'"ti'"    Ntaii.  »"  general  average;   and   he  give,   the 
MTd   ly   the   common   sacrifice   o(   the   ship;     ^    ;  «^     „  |^  ^        ^     \^ 

slUicugh   the   damage   to   her   may   have  been  '  u.ii„    r-™-    ihh     n.    ook    onv 

firtHSz-s^i  =  ^sz  ^.^^^^-^^-^^ 

Mnount  of  the  damage  tuttaineTby  the  sacr!-  Beyond  all  doubt  Val in  is  correct  in  this  sUU- 

lee;  for  that  would  be  to  say  that  if  a  man  "lent;  but  then  he  was  merely  discussing  U» 

lot  all   his  property  for  the  common  benefit,  *point,  whether  the  eipenses  of  getting  ['S*! 

Ite     sh.rald      receive      nothing;      but      if      he  the  ship  afloat  was,  when  she  was  got  off,  ft 

«40']  'lost  a  part  only  he  should  receive  full  subject  of  general  average,  and  not  the  point, 

empentalJoiL     So  miai  prineiple  U  applied  whether,  il  the  tUp  ma  WaU1^MA^^i&A-«>lMk 
i0  £«A                                                            U  ^*^ 


Sunuu  UouBT  or  ths  Unitb)  Btati 


lOM  mu  Dot  m  general  BTeng*.    Hla  reMonlng 
WM  diverao  Intuitu. 

On  the  other  hand,  tha  CoBMlAto  del  Mare, 
ono  of  the  earlleat  Mid  most  venenible  collee- 
tions  of  maritime  UiW,  layi  down  the  geaerAl 
rule  without  way  auch  qualiflcfttioti.  Consolsto 
del  Mare,  ch.  192,  193;  Boucher,  Coniult  de  Ib 
Mer.  eh.  ]gfi,  199,  gee.  487-194,  u  also  does 
Roccui,  in  his  Treatise  de  Navlbui  et  Naut. 
Sooeuj  de  Nav.  et  Naut.  n.  60.  Indeed,  It 
■nay  be  found  Rtat«d  in  the  same  general  form 
in  the  Rocnan  law,  where  It  is  said,  without  re- 
ferring to  the  manner  and  ext«nt  of  the  dam- 
Xthat  the  whole  damage  Toluntarilj  done  to 
■hip  for  the  common  good,  must  be  borne 
bj  a  common  contribution.  8ed  si  voluntate 
vactorum,  vel  propter  aliijuem  metum  Id  detri- 
mentum  factum  sit,  hoc  ipsum  sarciri  oportet. 
Dig.  lib.  14,  tit.  2,  eh.  S,  sec  I,  ch.  3,  1,  5,  sec. 
I.  And  Vinnius,  In  his  commentary,  after 
■peaking  of  an  involuntary  shipwreck,  in  wbich 
ease  there  shall  be  no  contribution,  adds  that 
thed 


made  good  bj  the  contribution  of  all.  Vinnius 
Pactum  ad  Legem  Rbodiam,  ch.  5.  Voet,  in 
his  eommentaij  on  the  Digest,  is  far  more  ex- 
plicit, and  asserts  that  if  the  ship  la  voluntarily 
run  on  ahore  tor  the  common  safety,  and  thus 
has  perished,  the  goods  being  saved,  contribu- 
tion IB  due.  Voet  ad  Pand.  lib.  14,  tit.  2,  eec. 
5.  Bynkershoek  has  treated  the  very  question 
In  his  usual  clear  and  luminous  manner.  After 
dttng  a  decision  of  certain  maritime  judge*  of 
Amsterdam,  who  held  that  If  a  cable  of  the  ship 
WM  voluntarily  cut  to  avert  a  peril,  and  there- 
by the  anchor  as  well  as  the  cable  was  lost,  eon- 
trlbntion  should  not  be  made  for  the  anchor,  be- 
cause there  could  not  be  said  to  be  a  voluntaiy 
iettison;  and  who,  aleo,  for  the  like  reason, 
held  that  If  the  ship  was  run  on  shore  and  lost, 
Uie  gnods  should  not  contribute,  because  there 
could  be  no  contribution  unless  the  ship  was 
■aved  (quia  nihil  contribuitur,  nlil  salvft  nave) 
he  expreesed  Uie  pointed  diaap probation  of  the 
dedsion,  saying  that  it  exhibited  very  tittle 
acut«neM,  for  in  all  such  caiei  the  goods  cannot 
otherwise  b*  saved,  and  the  peril  compels  us  to 
the  act;  and  the  safety  of  the  ship,  in  case  of  a 
jettison,  la  not  otherwise  sought  than,  the  ship 
being  saved,  the  goods  may  thereby  be  saved; 
and,  therefore,  the  goods  saved,  and  the  dam- 
age occasioned  thereby,  ought  to  be  subject  to 
oontributioQ.  And  he  accordingly  holde  that 
the  loss  of  ih«  ship,  like  the  loss  of  her  tackle, 
is  to  be  deemed  a  genera]  average,  wherever 
■ha  la  aacrifioed  by  a  voluntary  stranding  for 
the  general  aafety;  insisting  that  this  doctrine 
i^  fi2ly  aupported  by  other  authorities  eit«d  by 
him.  Tbe  doctrine  of  the  Amsterdam  judges 
upon  the  prineipat  point  before  them,  has  been 
utterly  repudiated  by  all  maritime  nations  In 
later  times,  as  it  seems  to  have  had  no  fonuda- 
tion  bn  any  antecedent  adjadicationa.  See 
Cleirao  Da  et  Coutumes  de  la  Her,  art.  21-23. 
Indeed,  there  are  early  poeitlve  ordinances  of 
■one  of  the  maritime  atates  which  positively 
S43*]  provide  *for  the  very  ease  of  a  total  loss 
of  tho  Ihip  by  a  volutary  stranding  as  a  gen- 
era] average  (as,  for  example,  the  ordinance  of 
Konigsbnrg) ,  and  others  in  which  it  is  not  usu- 
ally, if  not  neoeMarily,  implied.  See  2  Mag- 
OU,  200,  stab     It  deserves  eonaideration.  also. 


that  tbe  modem  matltlma  wrHera—Jaeobsen, 
Benccke,  and  Stevens — all  admit  this  ts  to  b( 
the  result  of  the  foreign  juriaprndenca  and  or 
dinanees.  Jacobsen,  Sea  liaws,  by  Frlck,  bk 
4,  eh.  2,  ^  SOS;  Benecke  on  Inaur.  210-221; 
Stevens  on  Average,  33,  34,  edit.  IB24;  aee 
2  Bell's  Com.  p.  S89,  0th  edit  18S6.  Steven*, 
also,  notwithstanding  his  own  opposition  to  ttie 
rule,  admita  that  it  appears  to  have  been  tbe 
practice  at  Lloyd's  aa  tar  back  as  tlie  time  of 
Hr.  Weakett;  and  that  recent  opiniona  of  emi- 
nent eounsel  In  England,  taken  on  the  very 
point,  fully  admit  and  conSrm  It.  Stevena  on 
Average,  33-30,  edit.  1B24.  Dr.  Browne,  in  his 
Treatise  on  the  Civil  and  Admiralty  Law, 
adopta  tbe  same  opinion,  saying:  "It  has  been 
disput«a  whether,  when  a  ship  waa  voluntarily 
run  ashore  and  lost,  but  the  cargo  saved.  It 
should  contribute,  becauae  the  rule  was  Uiat 
no  contribution  took  place  when  tbe  ship  «aa 
tost.  But  it  was  truly  held  that  the  rule  would 
be  absurdly  applied  to  a  case  where  the  ship 
was  grounded  purposely  to  save  the  merchan- 
dise, and  that  with  success."  2  Browne's  Civil 
and  Adm.  Lawa,  190. 

From  this  review  of  some  of  tbe  leading 
opinions  in  foreign  jurisprudence,  brief  and 
imperfect  ia  it  is,  it  scans  to  ua  that  the  weight 
of  authori^  is  decidedly  in  favor  of  the  prea- 
ent  claim  for  general  average. 

Id  reapect  to  domestic  authorities,  we  have 
already  had  occasion  to  intimate  that  there  are 
conflicting  adjudication!.  In  Bradhurst  v.  The 
Columbian  Insurance  Company,  9  Johna.  Rep. 
9  the  Supreme  Court  of  New  York  held  that 
where  a  ship  ia  voluntarily  run  ashore  for  the 
common  good,  and  ahe  is  afterwards  recovered, 
and  parforma  the  vOTage,  the  damages  reault- 
ing  from  this  sacriflce  are  to  be  borne  aa  a 
general  average.  But  that  where  the  ahip  ia 
totally  lost,  it  Is  not  a  general  average.  The 
ground  of  this  opinion,  a«  pronounced  by  Mr. 
Chief  Justice  Kent,  seems  mainly  to  have  tteen 
that  this  waa  the  just  expoeition  of  the  Bhodi- 
an  and  Roman  taw,  and  that  the  weight  of  au- 
thority among  foreign  jurists  clearly  supported 
it.  With  great  respect  for  the  learned  court, 
we  have  felt  ourselves  compelled  t 


jurists.  We  agree  with  the  learned  court  that 
whea  a  ahip  la  voluntarily  run  ashore,  it  does 
not,  of  course,  follow  that  ahe  ia  to  be  loat. 
The  intention  is  not  to  destroy  the  ship,  but  to 
place  her  In  less  peril,  if  practicable,  as  well 
aa  the  eargo.  The  act  la  hazardous  to  the 
■hip  and  cai^,  but  it  ia  done  to  escape  from  a 
more  pressing  danger;  such  aa  a  storm,  or  the 
pursuit  of  an  enemy,  or  pirate.  But,  then, 
the  act  U  done  for  the  common  aafety;  and 
if  the  aalvation  of  the  cargo  is  accomplished 
thereby,  it  Is  diiBenlt  to  peroeire  why,  becaiue 
from  inevitable  calami^  the  damage  has  ex- 
ceeded the  intention  or  expectation  of  the  par* 
ties,  the  whole  sacrifice  should  be  home  by 
*tbe  ahip  owner,  when  It  has  thereby  [*343 
accomplished  tbe  aafety  of  the  cargo.  If  one 
maat  is  cut  away,  and  tberAy  another  maat  is 
unezpeetadly  and  unintentionally  alao  carried 
away  by  tbe  falling  of  the  former,  it  haa  nevei 
been  supposed  that  both  did  not  come  into  thr 
common  contribution.  If,  in  the  opening  ol 
the  hatchea,  and  the  jettisoa  of  aome  goo&  to 
Patera  IS. 
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lighten  the  ihip,  other  coodi  are  uncxpMtcdlj 
Knd  un intentional  1  J,  but  accidentatly,  injured 
or  dcfltroyed,  it  hu  never  been  doubted  that 
the  latter  were  to  be  brou^t  into  contribution, 
to  the  extent  of  the  lou  or  dama^  done  to 
tbesi.  It  ia  not  like  the  eaee  of  saving  fn»D  a 
Are,  tamquam  ex  incendio,  tave  who  can.  But 
It  i>  lilie  aaving  of  the  cargo  from  deitruc- 
tion  b7  Are,  by  the  ecuttling;  and  aubmeralon  of 
th«  ataip.  Upon  principle,  therefore,  we  can- 
not akj  that  we  are  aatiBfied  that  the  doctrine 
of  tie  Supreme  Court  of  New  York  can  be 
in*intained;  for  the  general  principle  certainlj 
fa,  that  whatever  ia  tacriiiced  voluntarily  for 
the  common  good,  Ib  to  be  recompensed  by  the 
common  contribution  of  the  property  benefited 

But  the  tame  question  bai  come  before  oth- 
er American  court*,  and  baa  there,  with  the 
full  authority  of  the  New  York  decision  before 
them,  received  a  directly  opposite  adjudica- 
tion. Oar  late  brother,  Mr.  Justice  Waahing- 
ton,  than  whom  few  judges  had  a  clearer  judg- 
ment or  more  patient  spirit  of  inquiry,  had  the 
very  point  before  him  in  Cazs  v.  Reilly,  3  Wash. 
C  C.  Rep.  298  i  and  after  the  fullest  argu- 
ment and  most  extensive  research  into  foreign 
jurisprudence,  he  pronounced  an  opinion  that 
there  was  no  difference  between  the  ease  of  a 
partial  and  that  of  a  total  loss  of  the  ship,  by 
a  voluntary  stranding,  and  that  both  constitu- 
ted equally  a  case  of  general  average.  The  Su- 
CMne  Court  of  Pennsylvania  bad  a  short  time 
fore,  in  Sims  v.  Gurney,  4  Bin.  Rep.  613, 
adopted  the  same  doctrine ;  and  again  in  Gray 
T.  Wain,  i  Serg.  k  Rawie,  220,  upon  a  re-argu- 
meut  of  the  whole  matter,  with  all  the  subse- 
quent tighta  which  could  be  broucht  before  it, 
adhered  to  that  opinion ;  and  this  has  ever  since 
been  the  established  law  of  that  court.  We 
have  examined  the  reasoning  in  these  opinions, 
and  are  bound  to  say  that  it  has  our  unqualified 
BSR^nt;  and  we  follow  without  hesitation  the 
doctrine,  as  well  founded  in  authority  and  sup- 
ported by  principle,  that  a  voluntary  stranding 
«f  the  ship,  followed  by  a  total  loss  of  the  ship, 
bnt  with  a  saving  of  the  cargo,  constitute,  when 
designed  for  the  common  safety,  a  clear  case  of 
general  average. 

Having  disposed  of  the  main  question,  it  now 
rentaina  to  say  a  tew  words  as  to  some  minor 
points  suggested  at  the  argument.  In  the  first 
place,  as  to  the  objection  that  here  the  strand- 
ing does  not  appear  to  have  been  mnde  after  a 
consultation  oi  the  officers  and  crew,  and  with 
their  advice.  There  is  no  weight  in  this  objec- 
tion. A  consultation  with  the  officers  may  be 
highly  proper  in  cases  which  adroit  of  delay 
and  deliberation,  to  repel  the  imputation  of 
Tashness  and  unnecessary  stranding  tj  the 
Blaster.  But  if  the  propriety  and  necessity  of 
the  act  are  otherwise  sufficiently  made  out, 
S44*]  'there  is  an  end  of  the  substance  of  the 
objection.  Indeed,  in  many  it  not  most  of  the 
act*  done  on  these  melancholy  occasions,  there 
is  little  tints  for  deliberation  or  oonaultation. 
What  is  to  be  done  must  often,  in  order  to  be 


sstui,  be  done  promptly  and  instantly  by 
Ue  master,  Uptm  his  own  judgment  and  re- 
•pouibility.    The  peril  usually  calls  for  action, 


d  skili,  and  Intrepid  penonal  dedsion,  with- 
out diseouraging  othera  i^  timid  doubts  or  hes- 
itating morementa,  Tha  t«i7  point  was  de- 
It  I<.  ed. 


eided  in  Sims  v.  Quraey.  4  Bin.  Rep.  513. 
upon  ground  entirely  satisfactory.  And  it  haa 
been  well  remarked  by  more  than  one  maritime 
jurist,  that  too  scrupulous  an  adherence  to 
forma  on  such  oocasions,  has  justly  a  tendency 
to  excite  suspicions  of  fraud.  Targa  has  stated 
that  in  all  his  experience  of  sixty  years  be  nev- 
er knew  of  but  five  cases  of  regular  jettisons, 
all  of  which  were  suspected  of  fraud,  because 
the  forms  had  been  too  well  observed.  Abbott 
on  Shipp.  pt.  3,  cb.  8.  see.  3;  1  Emerig.  Aasur. 
ch.   12,  see.  40,  p.  eOS. 

The  only  other  remaining  point  is  whether 
freight  ought  to  have  been  brought  into  the  ac- 
count, either  as  a  part  of  the  loss  or  of  the  con- 
tributory value.  The  Auditor's  Report  whidi 
was  adopted  by  the  court,  allowed  the  freight 
aa  a  part  of  the  loss,  and  also  of  the  contribu- 
tory value.  It  is  perfectly  clear  that  it  a  part 
of  the  loss,  the  freight  ought  also  to  contribute. 
And  it  seems  to  us  that  as  by  the  loss  of  the 
ship  the  freight  was  totally  lost  for  the  voyage, 
it  was  properly  included  in  the  toss,  and  as  a 
sacrifice  by  the  ship  owner  for  the  common 
benefit.  The  goods,  if  reshipped  in  another 
vessel,  must  be  presumed  to  be  so  for  a  new 
and  correspondent  freight  to  be  borne  by  the 
ship  owner  or  the  shipper,  according  aa  the  one 
or  the  other  should  seek  to  perform  the  entire 
voyage  for  his  own  benefit.  The  ship  owner 
could  only  earn  the  original  freight  by  a  trans- 
shipment, and  if  he  abandoned  that  intent,  the 
shipper  must  enter  into  a  new  contract  and  en- 
terprise with  others.  In  the  ease  of  Caie  v. 
Reilly,  3  Wash.  C.  C.  Sep.  208,  although  the 
objection  as  to  freight  waa  saved,  it  was  aban- 
doned at  the  argument.  In  the  case  of  Gray  v. 
Wain,  2  Serg.  k  RawIe,  220,  the  freight  lost 
was  expressly  allowed  in  the  general  average^ 

No  other  objections  have  been  taken  to  the 
Auditor's  Report,  or  his  adjustment  thereof-, 
and  thereFore,  upon  the  other  particulars  of 
that  adjustment  we  give  no  opinion. 

Upon  the  whole  our  opinion  is  that  the  judg- 
ment of  the  Circuit  Court  ought  to  be  affirmed 
with  costs. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
hotden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered  and  adjudged  by  this 
court  that  the  judgment  of  the  said  l^rcuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum. 


■RICHARD  C.  li.  MONCURB,  and  Wal-  [■S4S 
ter  P.  Conway,  Executors  of  Mary  James, 
PUintiffs  in  Error, 

T, 

ANN  R.  DERMOTT,  Defendant  in  Error. 
Usurious  contract — innocent  third  parties. 
An  actlOD  ol  covenant  was  Instituted  br  the  eiee- 


NOTS. — As  to  usarj,  sea  note  to  3  L.  ed.  D.  8. 

Tbst  porcbase  of  an  oMIcattan,  valid  In  Its  In- 
ception, and  elven  for  tail  value,  for  less  than  Its 
(ace  and  le«  than  Icnl  Jatercat,  Is  oM  Mutj,  see 


Omnr  or  tem  XJxtao  Btxtn. 


■ton  af  If.  7.  DsoB  u  obllnttlOB  czMntl 
R.  D.,  nnder  ml.  to  U.  J.,  ii  wblcb  ibe 

r'  ■  ccrlaln  note  or  bond.  (OiDed  br  H. 
D.  irblch  bad  btcn  aold  br  A.  B.  D.  at  > 
ViMonnt  and  on  a  uiurloa*  contraet.  Tbi 
DoU  Df  U.  J.  bad  btcD  flTcn  to  «nabla  A. 
rain  moDej  to  pa;  a  d«M  duo  b;  bor, 
irhlcb  tb«  DOto  of  11.  J.  bad  boon  praTloai 
to  bar.  It  irai  denied  br  tb>  ciccntora 
that  abc  had  any  knowJedfo  of  the  nanii 
Iw  In  wbleh  tha  boDd  or  note  of  It.  J. 


th«7  h-. 
bar  >Dd  tbo  peraon 
or  band,  aa  ■  de- 
1  ol  U.  J.  It  waa 
rgnant  OI  A.  R.  D. 
He  uaarloui  dealing 
cbaier  ot  the  note 
er  the  eoTeoaot  of 
lOtf,  inTBlld.     The 


Kao  affect   no   contract 

frecn  aincr  paniea,  prefioiialj  made :  and 
whether  that  cod  tract  wu  naurloua  depended  on 
the  IntentlDU  of  the  partlea  to  It.  II  tt  waa  made, 
bona  llde,  for  the  ule  aod  purcbaae  ot  the  bond, 
although  at  a  dlacouat  which  would  iDiura  to  the 
parchuer  tvetve  per  ceut.  ■  year  (or  tbe  mone; 
adTanced,  It  miurd  not  be  uaurlaua.  II.  oo  the 
other  hand,  the  ule  oT  the  bond  wag  a  artt  cover 
tor  aToldlni  the  atatatea  amluat  uaurf.  and  the 
real  Intention  ot  the  parties  waa  to  make  a  contract 
(or  tbe  loan  of  monef.  at  a  blgber  rate  tban  tbe 
lecal  iQtaresL  then  tbe  contract  waa  uaurlooi.  Bat 
to  lUTolre  14.  J.  m  th 
taint  to  tb*  eoTenant  ol 

hj  proof  that  H.  J.  eif 

for  the  pnrpoM  at  aldlna  A.  R,  D.  to  borrow  monej 
at  uaurloua  lotereat,  and  not  to  enable  A.  R.  D.  to 
ralae  moner  b;  wlllns  It  In  the  market.  When  the 
holder  of  U.  J.'a  note  threatened  proctedlDss  on  It, 
— r  that  tba  e«catora  ol  M.  J. 


deed  ot  trust  to  b«  mfbrtwd  bj  the  wle  «f  tb« 

Iftnd  and  I '  *""  '■'"   '---"    — " 

th«  Mune  Ol 


The  defendADt  »llmd  usury  in  the  t  _.  . . .  _ 
tion  for  the  loan  of  the  money;  and  by  an 
AgTMtnent  between  the  counsel  for  the  plftintiff 
aad  the  defendant,  usury  was  allowed  to  be 
giren   in  evidence  as   if   specially   pleaded. 

On  the  trial  of  the  cause,  certain  bills  of  ex- 
ceptions to  the  ruling  of  the  court  were  filed 
by  the  counsel  for  the  ptaintiff,  and  the  jury, 
under  the  charge  of  the  court,  nve  a  verdict 
for    the    defendant;    upon    which    the  Circuit 


R.  T>.,  It  n 


tract,  nor  aa7  new  contract  stipu'atlos  to  par  tbe 
iebt.  with  the  UBorlons  Interest,  will  make  ft  valid. 
It  Is  tbe  eeltled  law  ot  Tlrflnl*  tbat  the  bona 
Ode  pareheaer  ot  ■  bond  or  note  mar  take  It  at 
anr  rate  or  dlacoont,  however  vrest,  wfthont  vlolal- 
iDf  the  Btatnte. 

1}  RKOH  to  Um  Circuit  Court  of  the  United 
J  States  for  the  County  of  Wuhington,  In 
the  District  of  Columbia. 

The  plAlntilTs  in  error,  eiecutors  of  Mary 
James,  instituted  an  action  of  covenant  against 
the  'defendant,  on  the  following  instrument  of 
writing: 

"Wbereaa,  Hary  James  hM  executed  her 
bond  or  note,  dated  the  2Sth  day  of  November, 
1B26,  payAhle  to  me  on  demand,  for  the  sum 
at  twenty -six  hundred  and  twenty  dollars, 
which  said  bond  or  note  was  merely  loaned  to 
me  tor  the  purpose  of  raising  money  upon,  and 
whereas,  I  have,  since  the  execution  of  the 
said  bond  or  note  as  aforesaid,  assigned  it  to 
Philip  Alexander,  of  Fredericksburg,  for  value 
received  of  him  I  do  therefore,  hereby  bind  my- 
self, and  heira,  executors,  aad  administrators, 
to  pay  and  discharge  the  said  bond  or  note, 
with  all  interest  that  may  acorue  thereon, 
when  tbe  same  shall  become  due  and  payable. 

■^Wen  under  my  hand  and  eeal,  this  12tb 
day  ot  August,  1629. 

"Ann  R.  Dermott"  [Seal.] 
S4a*]  *Tbe  evidence  showed  that  the  note 
of  Mary  James,  which  had  been  assigned  to 
Fhilip  Alexander,  was  not  fully  paid  ny  Ann 
K.  EMrmott,  and  that  a  large  portion  ot  tbe 
same  remained  unpaid  at  the  death  of  Uaiy 
Jamea,  who  had  executed  a  deed  of  trust  to 
■erors  the  payment  of  It;  and  that  her  ex- 
teutorm  fPiaUp  Alexander  having  ordered  the 
M04 


The  case,  and  the  whole  of  the  plaiutiffa* 
bills  ot  exceptions,  are  fully  stated  in  tbe 
opinion  of  the  court. 

Tiie  case  was  argued  by  Mr.  HODcnre  and 
Mr.  Key  for  the  plaintiffs  in  error,  and  by  Hr. 
Haban  and  Mr.  Jones  tor  the  defendant. 

Mr.  Ec},  for  the  plaintiffs,  contended,  that 
admitting  usury  to  have  taken  place  between 
Ann  R.  Dermott  and  Philip  Alexander,  in  tbe 
original  loan  of  the  money,  this  could  not 
alTeet  the  transaction  between  Ann  R.  Dermott 
and  Mary  James,  the  testatrix  of  tbe  plaintiffs 
in  error.  This  usury  was  unknown  to  Mary 
James,  and  the  executore  have  been  obliged  to 
pay  to  Philip  Alexander  the  balance  of  the 
debt.  To  affect  tbe  covenant  on  which  sutt  is 
brought,  it  must  be  shown  to  have  been  a  con- 
tract for  a  usurious  loan  of  money,  or  a  secu- 
rity for  such  a  loan.  Laws  of  Virginia,  stat- 
utes of  12  Charles  II.  eh.  13;  12  Anne.  eh. 
16;  13  EliA,  The  suit  is  brought  on  a  contract 
between  Ann  R.  Dermott  and  Mary  James.  It 
is  not  a  suit  to  recover  money  loaned,  nor  is  tbe 
obtigatioD  given  as  a  security  for  a  loan. 

Mary  James  had  loaned  her  note  to  the  de- 
fendant, to  enable  her  to  raise  money  on  it,  by 
selling  it  for  her  own  use.  This  bad  been  done 
lon^  before  tlie  execution  of  tbe  obligation  on 
which  this  suit  is  brought.  The  instrument  is 
manifestly  a  oovenant  to  secure  Mary  Jamea 
tram  liabilitr  for  the  loaned  note,  rhs  cov«- 
nant  ia  to  aiseharge  the  note  when  due,  and 
she  is  to  be  secured  (rom  the  uayment  ot  tiM 
note.  14  Johns.  Rep.  ITT;  Offlev  v.  Ward,  I 
Lev.  23S. 

The  covenant  ia  not  to  Alexander,  nor  Is  it 
given  to  pay  usurioua  interest.  Alexander  is 
not  a  par^  to  It,  and  it  was  never  delivered  to 
him,  nor  made  for  Us  benefit.  Had  it  been 
made  and  delivered  to  Alexander,  it  would 
have  been  nudum  pactum.  Tbe  defendant  was 
already  fully  liable  to  him  on  ber  assignment 
to  him  of  the  note  of  Mary  James,  and  there 
would  therefore  have  been  no  couaideration 
for  it. 

•What   law   avoids   such   an   instru-    [*a4T 
toentt     Suppose  Mary  James.  Instead  of  lend- 
ing her  note  to  the  defendant,  had  loaned  tba 
money   to   pay   the   usurious   debt,   and    taken 
a  note   for   its  repayment;   it   is   settled   that 
usury  in  the  original  loan  would  be  no  defensa 
to  such  a  note;  nor  is  it  a  defense  in  any  easSr^ 
where  a  subsequent  contract  is  made   with  ^b 
third  party  who  is  a  stranfier  to  the  usury.     1^ 
Mass.  Rep.   138;   9  Mass.  Rep.  4S:   Cro.  ■"»,  _ 
SSB,   642;    2   Madd.   2TB;    4   Johns.   Rep.    3SS 
333;  10  John*.  Bep.  166.  1B6;  Story's  CmUII* 

Pfltn«  lb-. 


HoHOUBE  ANs  ConwAT  t.  tt^ataei. 


of    I^aws,   tot,   EOT;     John   t.   Armttrong,    10 


Wlira 


.  SGfi. 


U  wan  BHid  In  the  Circuit  Court  that  tlii' 
pIsintifTB  should  havp  Riven  notice  of  Alex 
•nder's  cl*im  upon  Miiry  J&mea**  note,  and 
•hould  h«Te  cnllt'd  on  Ann  R.  Dcrmott  to  de- 
fend Bgainst  tbe  claim.  But  the  obligation  is 
ixmetif  ot)ier«i«e.  The  defendant  ahould  have 
given  the  eiecutora  of  Mtirj  Jamea  notice 
not  to  nay  the  note,  and  aet  up  the  usury.  8 
Wendell,  468,  4S9.  The  plainiiSe  were  not 
bound  to  make  defense.  Thej  had  no  proof  ol 
naurj.  The  defrndnnt  stood  bj  and  saw  the  ex- 
ecutors pa;  the  debt,  and  afterwards  set  up  the 
Dsury  between  herself  and  Alexander,  agaiast 
the  cxecutore,  who  had  paid  her  debt,  ignorant 
ot  any  defense  that  could  be  made  to  the  claim 
of  payment  from  tbe  estate  of  Mary  Jame 

Mr.    Moncuie,   for   the    plaintiffs   in   e 
Mid: 

Tbe  three  inatructiona  prayed  for  by  the 
plaintiff!  and  refused  by  the  eoart  below, 
preaent  for  the  decision  of  this  court  the  three 
follovine  propositions: 

lat.  That  a  surety  paying  a  usurious  debt 
without  being  notified  by  tlie  principal  of  the 
existence  of  the  usury,  and  instructed  on  "  ' 
gronnd  to  resist  the  payment,  is  entitled  ti 
eover  from  the  principal  the  money  paid, 

Zd.  That  a  surety  paying  a  usurious  debt 
without  any  knowledge  of  the  usury,  or  of  any 
other  abjection  to  the  validity  of  the  debt,  and 
under  the  belief  that  the  same  fa  bona  fide  due, 
t*  entitled  to  recover  from  the  principal  the 
money  paid;   and, 

3d.  That  tbe  executors  of  a  surety  paying 
uiiUrloua  debt  without  an^  knowledge  of  tli 
upuiy,  and  after  the  principal  had  waived  and 
abandoDed  all  objection  to  the  validity  of  the 
dfbt.  and  assented  that  the  same  should  be 
conaidcn^d  aa  valid  and  legal,  are  entitled  to 
recover  from  tbe  principal  the  money  paid. 

Tbe  affirmative  of  these  three  propositioi 
maintained  by  tlie  counsel  for  the  plaintilTs, 
<n  tbe  following  authorities;  Robinson  v.  Mav, 
Cro.  Elii.  59A;  Dtitton  v.  Downham,  lb.  fl42; 
BaHKt  and  Frowc's  case,  2  I.eon,  IGS;  Comyn 
en  Usury,  ISO  and  199;  Ford  v.  Keith,  I  Mass. 
l!>i  Bearce  v.  Barelow,  8  Maaa.  45;  Parker  r. 
Bnchester,  4  Johns,  ch.  3.121   1  Tuck.  Blaa,  Com. 


Henry,  10  Johns,  18S;  Cbadboum  v.  WatU,  10 
Uus.  12! ;  Stone  v.  Ware,  S  Mun.  541 ;  Ellis  v. 
Wames,  Cro.  Jac.  32;  DeWolf  v.  Johnson,  10 
Whrat     3ST;      <>enshaw's    Administrator 


II;  Scott  v.Xewis,  2  Coon.  Rep.  132;   Gi 
Kemp,  13  Haas.  51S. 

The  covenant  upon  which  this  suit  was 
brought  is  in  effect  a  covenant  of  Indemnity; 
»d  the  plaintiffs  having  paid  the  supposed 
uuriaus  debt,  without  any  knowledge  or  sus- 
picion of  the  usury,  are  entitled  to  recover  on 
the  oovenant  the  money  ^id  by  them,  though 
(bty  made  the  payment  without  suit,  and  with- 
out notice  to  the  defendant.  Such  would  be 
the  case  on  general  principles,  but  It  is  espe- 
^Uy  u  hers,  wbere  the  principal  had  removed 
from  tbe  State,  and  where  payment  by  the 
plsintifls  was  necessary  to  save  the  property  of 
their  testatrix  from  aale  under  the  deed  ol 
lALed. 


trust.  Douglass  w.  Clarke,  U  Johns.  17T[ 
CliBse  V.  Hinman,  8  Wend.  4S2;  Keu.  v.  Mitch- 
ell  2  Chit.  487. 

The  plaintiU's  also  contend  that  there  is  errot 
in  the  judgment  of  the  court  below  in  granting 
the  instruction  prayed  fof  by  the  defendant. 

1st.  The  hypothetical  case  stated  in  that  In- 
struction is  not  a  case  of  usury.  Usury  wtU 
not  be  presumed,  and  if,  upon  any  rational  hy- 
pothesis, the  transaction  could  have  been  legal, 
tt  will  not  be  presumed  to  have  been  usurious. 
The  statute  of  usury  is  highly  penal  in  its  char- 
acter and  should  not  be  applied  without  strong 
and  clear  proof  of  the  usury.  Crenshaw's  Ad- 
□itniHtrator  v.  Clarke  et  al.  6  Leigh.  flSj  Whit- 
worth  v.  Adams,  5  Rand.  404-426.  The  contract 
in  this  case  baving  been  made  in  Virginia,  must 
be  governed  by  tne  law  and  the  decisions  of 
that  State.  It  has  been  there  decided  that  the 
liona  fide  purchase  of  a  bond  made  for  sale,  at  a 
greater  discount  than  legal  interest.  Is  not  Uin- 
riouB.  Hansborough  v.  Baylor,  Z  Minn.  83; 
also,  Taylor  v.  Bruce,  Gill.  42;  Whitworth  v. 
Adams,  S  Rand.  333.  There  is  nothing  in 
the  facts  stated  in  tbe  defendant's  instruction 
inconsistent  with  a  bona  fide  purchase  of  tbe 
bond  from  tbe  defendant.  The  purchaser  may 
welt  have  supposed  that  Mary  Jamea  was  in- 
debted to  the  defendant  in  a  sum  equal  to,  M 
exceeding  the  amount  of  the  bond,  and  that  the 
defendant  was  willing  to  sell  so  much  of  the 
debt  as  would  raise  the  sum  which  she  needed, 
and  no  more.  Or  he  may  have  well  supposed 
that  Mary  James,  being  a  maiden  aunt  of  the 
defendant,   and   warmly   attached  to   her,   had 

K'ven  her  tbe  bond  which  was  offered  to  him 
r  sale.  In  either  case  the  transaction  would 
have  been  perfectly  legal,  and  knowledge  of  it 
on  the  part  of  tbe  purchaaer  would  not  have 
made  the  purchase  usurious. 

2d.  The  court,  tn  giving  the  instruction, 
weighed  tbe  evidence  and  decided  upon  the 
facts  which  should  have  been  left  exclusively 
to  the  jury.  6  Rand.  397,  407;  6  Leigh,  S17;  4 
Maule  &  Selw.  192;  3  Com.  Law  Rep.  07;  lb. 
100;  6  lb.  417.  Where  the  facts  round  tn  a 
special  verdict,  or  stated  hypothetically  In  an 
instruction,  show  a  loan  of  forbearance  of  mon- 
ey at  more  than  legal  interest,  the  corrupt 
agreement  is  an  intendment  of  law,  and  need 
not  be  expressly  found  or  stated;  but  where 
tbe  transaction  presents  itself  in  'the  [*34t 
form  of  a  sale  of  a  bond,  or  in  any  other  form 
which  may  be  used  as  a  shift  or  device  to  evade 
tbe  statute,  the  corrupt  intent  to  evade  tbe 
statute  is  a  question  of  fact,  which  must  be 
left  to  the  jury.  Tbe  case  of  Roberts  v. 
Tremayne,  Cro.  Jac.  607,  is  In  accordance  with 
this  distinction. 

Mr.  Hcban  and  Mr.  Jones,  for  tbe  defendant, 
Dontended  tbst  as  to  so  much  of  the  plaintiffs' 
exceptions  to  the  decision  of  the  Circuit  Court 
as  goes  to  the  refusal  of  the  instructions  to  the 
jury,  moved  on  the  part  of  the  plaintiffs,  all 
the  said  instructions  were  properly  refused,  as 
being  erroneous  in  the  general  principles  of  law 
assumed  in  them;  or,  even  if  correct  in  their 
principles,  yet  they  were  propounded  with  suck 
qualifications  and  adjuncts  ss  were  wholly  In- 
admissible, and  vitiated  the  inatructioiu 
throughout  their  entire  frame. 

As  to  the  instruction  finally  granted  at  the 
inatanee  of  the  defendant,  upon  ttu  blvAlnU* 


BopButK  Coon  OP  THK  Uiirm  SutOL 


••n  ttkt«  of  faeU  thpreln  act  forth,  It  U  eon- 
tended  that  the  lauti  assumed  are  fairly  de- 
duced from  evidence;  not  onlv  sufficiently  per- 
tinent to  the  coiu'lusions  of  fact  aHumed.ltut 
going  to  the  clearest  proof  of  those  oi>nclu«ionsi 
tliat  the  Circuit  Court  hu,  nevertheleaa,  fairly 
left  every  fact,  and  every  conclusion  of  fact,  to 
the  free  and  unbiased  judgment  of  the  Jury; 
that  such  facte,  being  found  true,  do  amount,  in 
•very  circumstance  both  of  act  and  intent,  to 
toehnleal  usury  in  iMth  the  fonni  atated  by 
the  court;  and  that  the  legal  conclusion  of 
uaui^  would  follow  from  such  facta  found  in  a 
special  Terdiet;  yet  the  oourt  has  left  all  the 
conclualons   and  presumptions    of    usury   from 


Mary  James  was  acquainted  with  the  whale 
tr*ntaation  for  procuring  the  money  from 
Philip  Alexander,  and  she  cannot  be  excluded 
from  the  influenoe  of  the  law  on  the  subject  of 
usury,  by  ooming  forward  aa  a  suitor  on  the 
obligation  of  guaranty,  given  by  the  defendant 
in  error.  The  original  nota,  for  the  payment  of 
which  the  money  vra«  procured  from  Alexan- 
der, wa*  the  note  of  Mary  James.  She  was  the 
debtor  on  that  note,  and  originally  liable  for  its 
payment.  It  waa  to  relieve  her  from  this  lia- 
bility tha  money  waa  procured  by  the  nsurioviB 
dealing  between  the  defendant  and  Alexan- 
der— of  »11  the  einnimetancea  she  was  fully 
eocrnifant. 

How  is  the  law  settled  with  regard  to  princi- 
pal and  auiety,  when  the  aurety  ia  collaterally 
liable  for  *  usurloua  contraetl  It  ii  claimed 
that  notice  of  the  nature  of  the  transaction  it 
not  neeeaaary.  If  the  contract  waa  originally 
uaurioua,  the  guaranty  ia  void.  Comyn  on 
Uaury,  133. 

A  new  contract  made  by  the  partiet,  with  a 
stranger  ignorant  of  the  uaury,  is  not  afFeoted 
by  it,  and  Is  valid.  But  if  the  old  contract  ia 
continued,  and  is  usurioui,  no  recovery  can  be 
had.  But  on  a  new  contract  it  is  different. 
Comyn  on  Usury,  100;   1  Maas.  137. 

The  obligation  of  the  defendant,  on  which 
thia  suit  is  brought,  could  have  been  enforced 
against  her  in  a  court  of  chancery  by  Alexan- 
SSO*]  der;  *it  waa  therefore  a  direct  obliga- 
tion to  luetain  a  usurious  contract. 


Mr.  Jnatlae  VElnley  delivered  the  opinion 
of  the  court: 

Thla  cause  is  brought  before  this  court  upon 
a  writ  of  error  to  the  Circuit  Court  of  Waah- 
inirton  County  in  the  District  of  Columbia. 

The  plaintiffs  brought  suit  against  the  de- 
fendant, in  the  court  below,  upon  a  covenant 
executed  by  the  defendant  at  follows:  "Where- 
as Mary  James  has  executed  her  bond  or  note, 
dated  the  28th  day  of  November,  182S,  payable 
to  me  on  demand,  for  the  aum  of  twenty-six 
hundred  and  twenty  dollars,  which  said  bond 
or  note  was  merely  loaned  to  me  for  the  pur- 
poae  of  railing  money  upon;  and  whereas  I 
nave  since  the  execution  of  laid  tiond  or  note 
asaigned  it  to  Philip  Alexander,  of  Fredericks- 
burg, for  value  received  of  him,  I  do  therefore 
hereby  bind  myeelf,  my  heirs,  executors  and 
administrators,  to  pay  and  discharge  the  said 
bond  or  note,  with  aJI  interest  that  may  ae- ' 
ente  thereon,  whea  the  aame  ahail  beoome  due 
Sf0 


this  12th  day  of  Augu«t,  1829. 

Ann  R.  Uermott."  [Seel.] 

To  thia  Buit  the  defendant  pleaded  non  aa- 
aumpsit,  with  leave  to  give  usury  In  evidenoe. 

At  the  trial  it  was  proved  that  the  testatrix 
became  principal  in  a  bond  to  Thomas  Poult- 
ney  ±  Bon,  of  Baltimore,  bearing  date  the  31st 
day  of  March,  1823,  for  the  turn  of  three  thou- 
sand six  hundred  and  thirty'three  dollars,  it  be- 
ing for  the  payment  of  a  debt  due  by  the  de- 
fendant, who  alao  signed  the  bond,  payable  on 
the  23d  day  of  November,  1828;  and  that  the 
testatrix  executed  a  deed  of  truat  upon  her 
land  and  nen-oes,  to  secure  and  save  harmless 
William  0.  Beaie,  John  Moncure,  and  Thomaa 
Ledden,  who  had  become  sureties  to  said  bond, 
at  the  request  of  the  testatrix;  and  that  the 
reaaon  why  the  gave  her  own  bond  for  the  debt 
of  the  dofendant  waa,  because  tb*  defendant 
could  not  give  aatisfaetorv  security  to  the  sure- 
ties; that  inthaapringof  the  year  1ES8  the  de- 
fendant applied  to  John  Moncure  to  aid  her  in 
borrowing  money  to  pay  off  the  bond  to  Ponlt- 
ney  &  Son,  who  informed  her  that  he  did  not 
that  money  could  be  borrowed  in  Pred> 


avmt,  and  tell  It  in  the  market.  Several  oon- 
vBTsationt  took  place  between  that  time  and  the 
next  November,  between  Kbneure,  acting  at 
agent  of  the  defendant,  and  Philip  Alexander, 
of  Fredericksburg,  in  relatiim  to  the  sale  of  a 
bond  or  note  of  the  tettatrix,  when,  finally, 
Alexander  agreed  that  ha  would  buy  the  bondi 
provided  he  could  make  at  the  rata  of  twelve 
per  centum  a  ye«r  upon  hie  money,  and  obtain 
aecurity  for  its  final  payment  by  *  deed  of  trnat 
uptm  the  land  and  negroet  m  the  teatatrix. 
While  theae  negotiationt  were  pending,  the  tet- 
tatrix addreased  a  letter  to  Alexander,  dated  ths 
2Gth  of  November,  1S28,  in  which  she  sUted 
that  her  'niece,  the  defendant,  had  in-  [*161 
formed  her  that  she  intended  selling  and  assign- 
ing to  him  the  bond  of  the  testatrix  for  t2,8S0, 
payable  on  demand,  and  proposing,  if  he  would 
give  her  time  for  the  payment  of  the  money, 
she  would  give  a  deed  of  trust  upon  her  luid 
and  negroes,  to  secure  its  payment.  These  ne- 
gotiations were  protracted  until  the  money  to 
Poultney  &  Son  was  so  nearly  due  that  there 
waa  not  time  sufDcient  to  complete  the  arrange- 
ments in  relation  to  the  bond  and  security;  and 
Alexander  agreed  to  advance  the  sum  required, 
32,340,  upon  an  undertaking  on  the  part  erf 
Moncure  and  Beale  that  they  would  refund  the 
money  tn  him  if  the  defendant  failed  to  assign 
the  bond,  and  the  testatrix  to  execute  the  deed. 
On  the  first  of  December,  1828,  the  defendant 
assigned  to  Alexander  the  bond  of  the  testatrix 
for  twenty-six  hundred  and  twenty  dollars; 
and,  on  the  10th  day  of  the  same  month,  the 
testatrix  executed  the  deed  of  trust,  in  which 
it  was  stipulated  that  the  bond  waa  to  ba 
paid  at  the  end  of  two  yean,  with  legal  inter- 

During  all  this  time  the  testatrix  and  tfae  de- 
fendant lived  together  in  Virginia,  some  dia- 
tance  from  Fr^ericksburg.  The  defendant 
afterwards  removed  to  Washington,  where  she 
resided  when  this  suit  was  commenced.  From 
the  month  of  April,  1831,  to  the  month  of  Hay, 
1832,  the  made  aeveral  paymenta  to  Alexandei 
P«tora  1*. 
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Icsaad  from  further  rMponaibi  , 
wan%.  AfUr  tb*  death  of  the  tMtatrix  Al«x- 
mader  pat  the  bond  tnto  the  huidi  of  the  trni- 
iM,  wfth  dlreetiona  to  *ell  the  truet  propertr, 
nnleea,  withtn  »  reaeoiuble  tinie^  the  pluntiffi 
p«id  the  b*l*iiea  due. 

The  plaintifli  pr^jed  ths  eonrt  to  inetmct 
tta  jnr;  that  it  U  not  oompetent  for  the  de' 
fenduit  in  tUa  ectioa  to  deny,  by  plea  or  oth- 
erwiw,  the  velldity  of  the  note  of  28tb  No- 
vember, 18£S,  recited  in  the  covenant  on  which 
this  euit  ia  bronght,  and  th&t  ahe  la  eatopped 
from  aetting  up  in  thia  action  U17  klieged 
lUarj,  u  kS«cting  the  raJidity  of  aaid  notej 
thmt  the  pUintiffi  kre  entitled  to  recover  in 
thia  Mtion  the  atuna  which  the  jury  tut  utia- 
fted  from  tlie  evidence  were  paid  by  the  pl*ia- 
tilfa  to  Philip  Alexaiider  on  the  bond  dated 
iSth  November,  1S2S,  nulcM  the  defendant 
l^vea  to  the  jvrj  that  before  such  paymenta 
tbe  pinintiffa  wen  notified  tbftt  the  bond  of  2Sth 
November,  ISSS,  waa  tainted  with  usury,  and 
inetrueted  to  diapnte  tlie  aame ;  which  tbe  court 
refoaed.  And  then  further  prayed  the  court  to 
inatruet  the  jury  u  followa:  That  if  the  jury 
ahould  believe  from  the  evidence  that  the  note 
of  Mary  June*  to  tlie  defendant,  aaaigned  by 
Alexander,  dated  £8th  November,  IS2S,  wm 
made  on  an  uaurioua  agreement  entered  into 
between  said  defendant  and  aaid  Alexander,  but 
that  the  plaintiffa  liad  no  knowledge  of  auch 
uaury  at  the  time  they  were  called  upon  to 
pay  the  balaaoe  due  on  the  note,  oor  at  any 
time  bafMV,  and  paid  the  aame  under  the  be- 
lief that  tlu  aame  waa  bona  flde  doe,  and  with- 
ont  any  knowledge  that  there  waa  any  objeu- 
tioa  to  the  validity  of  aaid  note,  and  without 
any  ■ottfleation  or  oommunicatlon  from  the  de- 
Ssa'JfendadDt,  then  the  piaintifla  'are  entitled 
to  recover,  nnleaa  the  jury  ahonld  be  eatiafied 
from  the  cvidenee  that  the  waH  Mary  Jonea 
Imaw  of  Um  eald  naurioue  agreement  under 
wlik^  the  eaid  note  waa  given  and  aaaigned  aa 
aforeeaidi  which  the  oourt  alao  refused.  And 
farther  prayed  the  court  aa  followa:  That  If 
the  jury  ahonld  believe  from  the  evidence  that 
the  note  of  Uary  Jamee,  the  defendant,  aaaigned 
by  her  to  Aiexander,  dated  SSth  November, 
IttS,  waa  made  on  an  nanrknu  agreement,  en- 
tered Into  between  aald  defendant  and  aald 
Alexander,  but  that  tbe  plaintiffa  had  no 
knowledge  of  aueh  uanry  at  tne  time  they  were 
called  upon  to  pay  the  balance  due  on  the  not*, 
Mr  at  any  time  before,  and  paid  the  aame  on* 
der  the  bdief  that  the  aame  waa  bona  flde  due, 
anl  without  any  knowledge  that  there  waa  any 
objection  to  the  vaUdity  of  aaid  noM,  and  with- 
DDt  any  notification  or  communication  from  the 
defendant;  and  if  the  jury  believe  from  the  evi- 
dence, the  defendant  waived  and  abandoned  all 
objection  to  the  validity  of  said  note,  and  aa- 
iented  that  the  tame  ^ould  be  conaldered  aa  a 
valid  and  legal  obligation,  then  the  plaintiffa 
are  entitled  to  recover.  And  It  la  competent 
for  the  hiry  to  infer  such  waiver  and  aaaent, 
it  tbey  ahall  believe  from  the  evidence  that  the 
defendant,  after  obtaining  said  money,  made 
peymtnta  of  intereet,  aa  tbe  same  became  due, 
and  cipreaaed  her  deaire  and  intention  to  pay 
ItKad. 


the  aaid  ttot«,  and  ber  anxiety  to  aave  hn 
aunt'a  property  from  aale  under  the  aaid  deed 
of  truati  which  the  court  also  refused.  To  all 
which  refusals  by  the  court  to  give  the  several 
inatructions  aa  prayed,  the  plaintiffs  except. 

And  the  plamtiS'B  counsel  then  further 
prayed  the  court  as  folloirs:  That  if  the  jury 
believe  from  the  evidence  that  there  was  no 
loan  of  money  from  Alexander  to  defendant 
secured  by  the  bond  of  the  iSth  November, 
1S2S,  but  that  the  said  bond  waa  bona  flde  pur- 
ctiased  bj  aaid  Alexander  of  defendant  at  a 
discount  exceeding  the  legal  rate  of  interest, 
the  said  Alexander  not  knowing  when  he  pur- 
chased said  bond  that  the  same  was  loaned  by 
Mary  Jamea  to  the  defeudant  solely  to  raise 
money  on,  the  tranaaction  ia  not  uaurious,  and 
the  plaintiffa  are  entitled  to  reoover  in  thia  a«> 
tioQ  the  moneys  paid  by  them  to  Alexander  on 
said  bond;  and  further,  if  the  jury  should  be- 
lieve that  Philip  Alexander,  when  he  paid  the 
money  and  took  the  note  aa  aforesaid,  intended 
to  buy  the  aaid  note  for  the  amount  given  on 
it,  not  knowing  that  the  note  was  made  by 
Uiaa  James  to  defendant,  in  order  to  raiae 
money  on  it,  and  did  not  mean,  by  diaguiaing 
the  advance  under  the  form  of  a  purchaae,  to 
evade  the  atatute  of  usury,  then  aueh  purchaae 
waa  lawful;  which  prayera  the  court  gave  aa 
prayed,  and  to  which  the  defendant  eicepta. 

And  the  defendant's  counsel  thereupon  prayed 
the  court  at  follows;  If  the  jury  find  and  be- 
lieve, from  the  evidence  aforesaid,  that  for 
several  montha  before  the  execution  and  aa- 
aignment  of  the  bond  or  note  mentioned  and 
deecribed  in  the  covenant  on  which  the  auit 
ia  brought,  there  were  aueh  nsgotiationa  and 
propositions  pending  between  aaid  John  Mon- 
ura  (acting  in  Mialf  of  defendant)  and 
'said  Philip  Alexander  aa  are  mentioned  [*SKS 
and  aet  forth  in  said  affidavits  of  Moncure  and 
Alexander  and  In  the  papers  and  exhibits  there- 
referred  to,  that  the  true  and  genuine  nature 
d  object  of  auch  negotiationa  and  proposi- 
tiona,  and  of  tbe  successive  arrangementa  and 
understandings  resulting  from  thsm,  aa  really 
contemplated  by  both  parties,  were  that  aaid 
Alexander  should  make  an  advanco  of  money 
to  defendant,  upon  a  future  bond  or  note  ol 
aaid  Mary  James,  payable  to  defendant,  and  by 
her  to  tie  aaaigned  to  said  Alexander,  under 
the  name  and  form  of  a  aale  of  such  bond  or 
note  at  a  discount,  above  legal  rata  of  interest, 
that  auch  diaconnt,  from  the  amount  of  such 
bond  or  note  ahonld  be  so  adjusted,  aa  that  tbe 
difference  between  tbe  full  amount  of  the  bond 
or  note,  and  the  sum  advanced  on  it,  ahoold  be 
equivalent  to  an  Intereat  at  the  rate  of  twelve 
per  cent,  per  annum  on  the  sum  actually  ad- 
vanced for  the  time  of  forbearance;  to  be  given 
on  auch  bond  or  note;  that  all  the  aaid  prefimi- 
nary  n^otiationa,  propoaltiona,  and  arrange- 
menta were,  just  before  the  execution  utd 
aasignmuit  of  the  bond  or  note  referred  to  in 
the  covenant  let  forth  in  the  plaintiffs'  declara- 
tion (such  bond  or  note,  bdng  the  aame  not* 
under  seat,  or  bill  obligatory,  above  given  In 
evidence  by  plaintiffs,  with  the  said  covenant, 
and  annexed  to  the  eald  original  affidavit  of 
said  J.  Moncure  aa  aforesaid)  terminated  la  an 
arrangement  ao  modifying  the  before  pending 
propoaitiona   and   arrangemenU   aforeaaidL,lM 
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tliat  uU  Alex*iid«r  thoald  immediatdy  ad- 
miM  tha  dflfmdant  K^O,  tnd  that  defendant 
■lionld  kwlgn  to  him  t,  note  or  bond  thereafter, 
to  b«  drawn  uid  executed  bj  taid  Mary  Jamea, 
for  •ueh  anxniiit  ai  ahould  make  the  difference 
between  the  aum  so  advanced,  and  the 
be  altimatel]'  received  by  him  for  the  principal 
ftnd  intsTeat  of  aach  bond  or  note,  equivaleat 
to  ui  interest  of  twelve  per  cent,  per  annom 
on  the  aum  to  advanced,  according  to  the  prin- 
ciple on  which  aaid  Alexander,  in  Ikia  letter  (a 
oopf  of  which  la  on  the  record)  to  said  Mon- 
sure,  insisted  tliat  tha  profits  of  the  transaction 
should  be  calculated  and  aecured,  and  that  the 

Cfmeat  of  such  bond  or  note  should  be  col- 
«rally  aecured  b;  a  deed  In  trust  of  the  land 
and  alaves  of  said  Mary  Jamea.  That  the  said 
jjexander,  in  pnnuaoce  and  eieeutioo  of  such 
•rrangement  and  understanding,  did  advance 
the  aaid  12,340  to  defendant,  or  for  her  uae; 
that  the  aaid  Mary  James,  in  the  purauance  and 
execution  of  the  same  arrangement  and  under- 
standing on  her  part,  did  sfterwarda,  on  the 
£8th  November,  182B,  execute  and  deliver  the 
aaid  note  under  seal,  or  bill  obligatory  of  that 
date,  and  afterwards,  on  the  10th  December 
1828,  duly  execute  and  deliver  to  aaid  J.  Mon- 
enre  and  P.  Alexander  the  aaid  deed  in  trust 
bearing  that  date,  aa  above  given  in  evidence 
by  defendants,  and  annexed  to  the  said  cross- 
examination  of  aaid  Moneure,  a  oopy  of  which 
ia  on  the  record,  and  that  the  defendant,  in  the 
pursuance  and  execution  of  the  said  arrange- 
ment and  understanding,  did  assign  the  said 
bill  obligatory  to  aaid  Alexander,  immediately 
on  the  execution  of  the  aame  by  said  Mary 
James;  that  the  amount  of  said  securities,  and 
the  time  with  which  said  Mary  James  was  in- 
SBi*]  dulged  *by  said  deed,  in  trust  for  pay- 
ment, were  knowingly  and  deaignedly  calcu- 
lated, and  adjusted  by  and  between  said  Alex- 
ander and  said  Moneure  in  behalf  of  defendant, 
so  aa  to  produce  in  the  end  a  yearly  interest  of 
twelve  per  cent,  on  the  aum  advanced  during 
such  time  of  indulgence;  and  that  the  principal 
and  interest  secured  by  the  said  instruments 
were  intended  and  designed  by  both  parties  to 
amount,  and  did  in  fact  amount,  to  greatly 
more  than  the  aum  so  advanced  with  legal  in 
terest,  for  such  time  of  Indulgence  as  aforeaaidi 
and  did  in  fact  subatantially  aacure  to  said  Al 
ezander  a  yearly  interest  of  twelve  per  cent,  on 
the  sum  so  advanced  by  him.  Then  the  jury, 
if  they  find  such  facta  aa  aforesaid  satisfacto- 
rily proved,  and  fairly  deducible  from  the  evi- 
dence aforesaid,  may  properly  infer,  from  auch 
facta,  and  fairly  presume  that  the  transaction 
was  substantially  a  loan  within  the  meaning  of 
the  statute  against  usury;  not  with  standing  it 
may  appear  to  have  been  made  in  the  form  and 
name  of  a  sale  of  the  said  Mary  James's  bond 
or  note;  and  then  the  jury  may,  from  the  aame 
facta  and  circumatances.  If  proved  and  deduced 
OS  aforesaid,  also  properly  ii  ~ 
*ume  that  the  sum  of  money 
tained  by  said  Alexander,  from  the  nominal 
amount  of  said  bond  or  note,  was  subatantially 
uauriouB  Interest  under  another  name,  for  the 
forbearance  of  the  money  ao  lent  or  advanced; 
which  the  court  gave  aa  prayed;  to  which  the 
plaintiffs  except,  and  pray  the  court  to  aign 
Mad  se*J  thit  biU  ot  exceptions,  as  well  as  the 
gnuttSng  at  tltm  aaid  defendftnt'a  pr»7w,  as  to 
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the  refuaal  to  grant  the  prayer  aforesaid  of 
aaid  plaintilTs;  which  is  accordingly  done  thia 
24th  day  of  Hay,  183S.  And  the  said  defend- 
ant, by  her  aaid  counsel,  having  excepted,  as 
aforesaid,  to  the  said  instructions  given  by  the 
court  at  the  request  of  the  plaintiff  aa  afore- 
said, alao  prays  the  court  to  aign  and  seal  this 
her  bill  of  exceptions  to  the  said  instruction,  so 
given  at  the  request  or  prayer  of  tbe  plaintiff, 
which  is  also  done  this  24th  May,  1838. 

Upon  tbe  judgment  of  the  Circuit  Court  on 
the  several  prayer*  tor  inatruction  to  the  jury, 
by  the  plaintiffs  and  the  defendant,  these  ques- 
tions anae:  1.  Does  proof  of  usury,  in  the  eon- 
tract  between  the  defendant  and  Alexander, 
per  se,  make  void  the  bond  assigned  to  Alexan- 
der, and  the  covenant,  alao,  upon  which  tbe 
suit  la  the  court  below  was  foundedr  2.  II 
tbe  testatrix  had  no  knowledge  of  the  usurious 
agreemMit  between  the  defendant  and  Alexan- 
der, and  the  plaintiffs  were  also  ignorant,  and 
knew  nothing  of  such  uauriona  agreement  when 
they  were  called  on  to  pay  the  balance  due  on 
the  bond,  and  they  paid  it  under  the  belief  that 
it  was  a  bona  fide  debt,  and  without  any  noUcd 
to  the  contrary  from  the  defendant,  were  they 
itled  to  recover  in  the  court  below  I 
The  contract  between  the  defendant  and  Alex- 
ander for  the  purchase  of  the  bond.  If  embra- 
cing no  other  party  than  themselves,  eouid  af 
feet  no  contract  between  other  parties  prevjous- 
ly  made;  and  whether  that  contnwt  was 
UBurioua  depended  on  the  intention  of  the  por- 
tiea  to  it.  If  it  was  made  bona  fide,  for  the  sale 
and  purchase  of  the  bond,  although  at  a  dis- 
count which  would  insure  to  Alexander  twelve 


hand,  the  sale  of  the  bond  was  a  mere  aover 
for  the  purpose  of  evading  the  statute  agamst 
usury,  and  the  real  intention  of  the  parties  waa 
'-  make  a  contract  for  tbe  loan  of  monoy  at  a 

jher  rate  of  Intereat  than  six  per  cent,  ttaa 
the  contract  was  usurious.  But  to  invtdva  tbs 
testatrix  in  the  usury,  and  to  extend  ita  taint 
to  tbe  bond,  as  well  a  a  to  Uie  assignmant,  it 
must  have  been  shown  by  proof  tliat  sha  exe- 
cuted the  bond  for  the  purpose  of  aiding  the 
defendant  to  borrow  money  at  usurious  inter- 
est, and  not  to  enable  her  to  raise  money  by 
selling  it  in  the  market. 

As  the  third  prayer  of  the  plaintiffs  is  mats- 
ially  different  from  the  Sret  and  second,  we 
vill  examine  it  flrat.  If  the  Srat  memlMr  of  it 
had  been  presented  alone,  it  would,  in  our  o[dn~ 
ion,  have  been  proper  for  the  court  below  t(k 
have  granted  it;  but  as  it  was  inseparably  oon- 
nected  with  the  latter  member,  it  presented  ^ 

different   question.     The  objectional  part 

.  these  words:   "And  if  the  jury  believtt, 
tbe  evidence,  the  defendant  waived  and 
abandoned  all  objection  to  the  validity  of  said 
note,  and  assented  that  the  same  ahould  be  eon- 
aidered  as  a  valid  and  legal  obligation,  then  tits 
plaintiffs  are  entitled  to  recover;  and  it  la  com- 
petent for  the  jury  to  infer  auch  waiver  and 
asaent,  if  they  ahall  believe  from  the  evidence 
that  the  defendant,  after  obtaining  aaid  money, 
made  payments  of  interest,  as  thp  name  beeoiM 
due,  and  expressed  her  desire  and  intention  to 
pay  the  aaid  note,  and  her  anxiety  to  aave  lier 
aunt'a  property  from  aalc  under  the  said  dwd 
of  trast,"  ,    ,,  i^n_fv_ivii. 
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"IhSm  rauoning  procMda  on  the  MnimptloB 
tlwt  *  bue  promiM  to  pay  Ka  tuurioua  d«bt,  or 
m  partUl  pa7iii«Dt  of  It,  would  tkke  the  eon- 
tnct  out  of  the  itatuts  kgaiut  usury.  No  lub- 
•equ«nt  conflmution,  nor  new  contract  atipu- 
Uting  to  pay  the  debt,  with  the  uiurious  inter- 
Mt,  will  make  It  valid.  Notwithataadiiig, 
thantore,  the  defendant  ma;  have  deoiared  her 
datermination  to  pay  the  debt,  aad  dtd  actual- 
ly pay  a  part  of  it,  she  had,  neverthelees  a  per- 
fect right,  afterwards,  to  avail  tbemaelvea  of 
the  plea  of  uiury;  therefore,  the  oonrt  below 
did  right  in  refusing  the  instruction. 

The  first  and  second  iDstnietioua  prayed  for 
by  tjie  phdntiSs.  and  that  prayed  for  by  the 
defendant,  may  well  be  considered  together. 
Jointly  they  embrace  the  whole  case,  and  pre- 
sent the  two  questions  before  stated.  The  facts 
stated  in  the  prayer  of  the  defendant,  if  found 
Dy  the  jury,  taken  alone  and  unconnected  with 
the  facts  stated  in  the  prayers  of  the  plaintiffs, 
would  oppose  no  legal  bar  to  the  plalntlfTs*  ac- 
tion; unless,  indeed,  an  usurious  contract  be- 
tween the  defendant  and  Alexander,  could  im- 
part its  usurious  taint  to  the  bond  assigned, 
and  the  coTenant  aued  on.  The  court  below 
having  decided,  by  refusing  the  prayers  of  the 
plaintiffs,  that  knowledge  on  the  part  of  the 
testatrix  of  the  usurious  contract  was  not  nec- 
■aaary  to  subject  the  two  contracts  between  her 
and  the  defendant  to  the  taint  of  usury. 

They,  therefore,  put  the  case  upon  the  ex- 
SK«*Jpress  ground  that  proof  *of  usury  in 
tke  eoDtraiii.  between  the  defendant  and  Alex- 
ander, did  per  se,  make  void  the  bond  assigned 
and  the  oovenant  sued  on.  If  the  testatrix  liad 
no  knowledge  of  the  existence  of  usury  in  the 
eontract  between  the  defendant  and  Alexander, 
the  bond  which  she  gave  to  the  defendant,  al- 
though without  valuable  consideration,  was  not 
asnnoua.  There  must  be  a  loan,  and  the  tak- 
ing of  uoTo  than  legal  interest,  or  the  forbear- 
ancu  of  payment  of  a  pre-existing  debt,  upon  a 
contract  for  illegal  interest,  to  constitute  usury. 
Barclay  v.  Walmsley,  4  East,  67.  The  fact  of 
knowled^tf  in  the  plaintiff's  testatrix  is  very 
material,  first,  to  show  whether  the  bond  which 
she  executed  to  the  defendant  was  usurious; 
and,  seeond,  to  show  whether  the  contract  be- 
tween the  defendant  and  Alexander  was  usuri- 
ous. If  the  bond  was  free  from  usury  in  its 
inecptioa,  no  subsequent  transaction  between 
otker  pvtiea  eonld  Invalidate  It.  Nichols  t. 
Pearson  et  a1.  7  Peters'a  Rep.  100.  Although 
this  bond  nay  hare  been  executed  without  vsl- 
nable  consideration,  in  the  bands  of  a  bona  fide 
pnreliaaer,  without  notice  of  that  fact,  It  would 
M  good  against  the  obligor.  It  la  Um  settled 
law  in  Virginia  that  the  bona  flde  purchaser  of 
a  bond  or  not  may  take  it  at  any  rata  of  dls- 
eount,  however  great,  without  rlolatiag  the 
•tatnte  against  nsnry.  Hansborou^  v.  Baylor, 
C  Hun.  Bep.  3d;  S  Rand.  SB.  If  the  testatrix 
was  neither  a  party  nor  prtvy  to  the  ountraet 
between  the  defendant  and  Alexander,  It  was 
a  very  material  fact  for  the  jury  to  oonsider 
when  inquiring  whether  there  was  usury  in  the 
■pecment  between  the  defendant  and  Alexan. 
der;  because,  if  the  testatrix  had  no  knowledge 
•f  the  usurious  contract  between  them,  it  was 
Impossible  that  she  could  have  been  party  or 
privy  to  it.  Suppose  the  jury  had  found, 
•speciaUy,  that  the  tertatriz  was  neither  party 
1*  I<.  •«. 


nor  i^vy  to  the  oontmet  batweoi  tbe  defend- 
ant and  Alexander,  and  that  Alexander  had  no 
knowledge  of  the  fact  that  tbe  bond  which  he 
purchased  from  the  defendant  had  beau  exe- 
cuted by  the  testatrix  without  Taluable  eonald- 
eratton,  tbe  contract  of  assignment  wonid  have 
been  entirety  free  from  usury,  and  the  testatrix 
liable  upon  the  bond.  But  that  lUbility  has 
never  bean  questioned.  Viewing  the  case  in 
this  aspect,  the  defendant  would  have  had  no 

Sretext  for  pleading  nsury  against  the  plaintiffs 
1  this  cause. 

But  upon  what  ground  is  it  that  nsury  Is  sat 
up  by  the  defendant  against  her  covenant  of 
indemnity  I  If  that  covenant  had  been  given 
to  Alexander,  and  the  first  contract  was  usuri- 
ous, be  would  have  been  In  no  better  condition; 
because  the  consideration  being  tbe  same,  the 
taint  of  usury  would  have  attached  to  It  at 
once.  But  tbe  case  is  very  different  between 
tbe  defendant  and  the  testatrix.  The  latter  had 
lent  ber  note  to  the  defendant,  and  conveyed 
her  land  and  negroes  to  a  trustee  to  secure  the 
payment  of  it.  She  was  no  party  to  the  usury, 
and  she  had  given  a  full  and  valuable  consid- 
eration to  the  defendant  for  the  covenant  of 
iodemnltv.  The  Grcuit  Court,  by  refusing  to 
permit  the  Jury  to  inquire  into  tbe  fact  of 
knowledge  on  the  part  of  tbe  testatrix.  In  rela- 
tion to  the  usury,  thereby  admitted  *ber  [*>67 
ignorance  of  that  fact.  Therefore,  as  between 
these  parties,  the  whole  transaction  was  legal, 
and  the  covenant  free  from  all  taint  of  usury. 
Cutbbert  et  al.  v.  Haley,  S  Term  Ren.  390. 

Upon  the  second  question  it  will  only  be 
DccesBary  to  examine  the  point  whether  the  de- 
fendant was  bound  to  give  notice  to  the  plidn- 
tiffs  of  her  intention  to  plead  Uie  statute 
against  usury  in  bar  of  the  debt  due  to  Alex- 
ander, the  other  points  having  been  fully  ex- 
amined on  the  first  question  stated.  It  is  ob- 
vious, from  the  evidence  in  the  cause,  that 
the  defendant  commenoed  the  negotiation  with 
Alexander  for  the  sale  of  the  bond  of  the  tes- 
tatrix, and  condncted  it  to  its  final  conclusion, 
and  that  she  was  bound  to  know  every  fact  and 
circumstance  connected  with  the  wnole  caM. 
'  In  Ford  v.  Keith,  1  Mass.  Rep.  138,  the  oi 


contract.  He  brought  suit  against  the  prindpal 
to  recover  the  amount  paid,  to  which  he  plead- 
ed the  usury  between  him  and  the  payer  of  the 
note.  Judge  Strong,  who  delivered  the  opinion 
of  the  oourt,  said:  "The  defendant  says  It  ia 
true  the  money  was  borrowed  for  me;  I  re- 
ceived it,  and  had  the  benefit  of  It)  I  rnqoNt* 
ed  you  to  beoome  mv  surety  and  sign  the  nots, 
and  you  have  paid  the  contents ;  yet  as  I  had  ft 
legal  right  to  avoid  the  note,  you  shall  not  re* 
eovsr  of  me.  Will  tbe  law  permit  the  defodant 
to  get  rid  of  the  present  action  on  sndi  grounds  T 
He  presumed  it  would  not.  No  man  u  bound 
to  take  advantage  of  a  pua]  law,  and  avoid  a 
contract  which  in  equity  be  ought  to  performt 
and  nothing  could  excuse  the  defentbint,  bat  hift 
giving  express  notice  to  the  plaintiff  that  ha, 
the  defendant,  did  not  mean  to  pay  the  nota." 

The  present  is  a  much  stronger  case  for  tbe 
plaintiffs  than  the  one  just  quoted.  The  de- 
fendant, SB  before  stated,  knew  all  the  facts  of 
the  case;  she  had  paid,  at  different  times,  parts 
of  the  debt;  nearly  five  yeaia  had  alapaed  tnm 
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Uw  date  of  the  contract  till  Iti  final  pajment; 
there  wai  no  evidence  that  the  eiecutori  had    '^, 
any  knowledge  of  illegalitv  in  the  contract;  the 
■nit  was  not  brought  on  the  contract  laid  to  be 
tainted  with  usury,  but  upon  the  aovenant  of    ^  ^^^ 

the  defendant,  stipulating  to  indemnify  the  tes-    mastci  .. 

tatriz  against  the  payment  of  the  debt,  which    te  mak*  objectloni 
i?'-?'^ie'^'_?'AJ^.irP'^l'=^.'°.?r',,H"f?I    .»«c"'fi"a"icVtbe -^rti  it  tti^r^rt-Whici" 


■nd  to  fire  Um  an  t^portnnttj 
n.  or  to  recoDsldec  bis  opinions 

part7   uegl*ctlD(  to  bring   In  uceplilonii  belon 

lari.  unlfu  the  conrt,  OD  motion,  Me  reason  to 
wltb  the  report,  and  refer  11  to  tka 
—  -e  1^  wltb  libertT  to  tbe  patty 

llliceptlou  to  tbe  report  oC  a  master  a 


She  Beta  up  the  alleged    lotended  to  be  eicepted  to. 
id  Alexander  to  defeat  her        KiceptlMS  to  the  rei)ort  of 


<n  as  admitted. 
rfference  to  a  muter  for  anr  pnrpoae.  tba 
'  partlcularlj  empower  him  to  take 
■  -•■ " U  to  be  aK«t^ 


titled  to  the  benefit  of  it,  unlew  the  plaintiCTi  tbe 

prove  that  tbej  gave  her  notioo  before  they  *'|' 

paid  the  debt.     That   «he  was  bound  to   give  order  need' ___ 

notice  of  her  intended  defense  has  already  been  tesilmonj,  U  the'subject 

shown ;  and  to  remove  all  doubt  on  these  poinU,  JJUJ^^  l^e'tl-Me^plan  12 

we  refer  to  8  Wend.  Rep.  452,  to  show  that  she  wrtMnj,  upon  written  iDterrosalarie^'  ho'ma^n^ 

was  not  entitled  to  notice.  amine  wltnesiei,  tItb  voce ;  tbe  partira  to  tb*  anlt 

To  permit  the  defendant  to  avail  herwlf  of  S|]^tiE"?S''i,et"'"cMi«  "'  "'  ''""'•*''  ""*  °°* 

the  plea  of  usury,  under  the  circumsUucea  of  ^be  twentr-elabtb  rule  prescribed  for  the  prao 

this  case,  would  be  to  eDCOurage  tbe  groHsest  tlee  of  courts  of  equ it;  of  tbe  United  Bute*,  pro- 

f,.«d  ..d  toimiiji  Th.  pu[.u«.  p.id  Ik,  ffi's.KAVirv.'iSif.rs"?'^;. 

balance  of  the  debt  to  Alexander,  m  the  reg-  tempt,  when  witnesses  reraae  Co  ippest  on  s  sob- 

uUr  discharge  of  their  duty  aa  executors,  with-  Pjna ;  and  the  last  clause  allows  tbe  eiamlnatlon 

,   1 i„j__ 11 _i  4.1..  .11 J  01  Witnesses,   viva   voce,   wberi   proooced  in  open 

out  knowledge  or  notice  of  the  alleged  usury,  f^^rt.     The   same   reasons  wblcb   allow   It  to   » 

We  therefore  think  that  the  Circuit  Court  erred  done  lo  open  conrt  permit  It  to  be  done  br  a  mas- 

85B»]    in   refusing  the   first   and   •second   in-    '•'i^  .„ .  ^  _^,_  „  ,  „.,,„  .-  „„„«— 

structiong  prayed  for  by  the  plaintiffs,  and  in  ,h|JJ  5iS^"ot  i?  a^frt  of  toe  SS^  Soud^ 

granting  the  instructions  prayed  for  by  the  de-  ment  ot  the  conrt  altboivh  it  olten  Is  so;  as  the 

fendant.     Wherefore  the  judgment  of  the  Or-  P'Jmenl  of  costs  im.  In  most  esses,  "•de  to  depend 

....,_,,                 ,        i  .,°                           ,   1  opon   the  roles:   end  when   rules  do   not   apply, 

cult  Court  IB  reversed,  and  the  cause  remanded    upon  the "- — '—  '-  -" — •' —  "~  ' — ••'-  ^ 

for  further  proceedings  to  be  had  therein,  not  coats- 
inconsistent  with  this  opinion.  .,'? '^i™' 

— ,.  .     1.     i_       J        *i_     ..  or  Louisiana, „  _ .,   ,. „ — 

ThiB  cause  caine  on  to  be  heard  on  the  tran-  court,   it  Is  a  vioisHon  ot  those  rules  which  the 

•cript  of  the  record  from  the  Circuit  Court  of  Supreme  Conrt  of  tbe  Dnlied  Slates  his  passed  ta 

the  HnilpH  Rts.tM  for  the  nistrii-t  nf  rjilumhia  "gulate  the  courts  ot  equltj  of  tlic  United  States. 

ino  uniteo  oiates  tor  ine  uisinci  oi  tjOiumoia,  r[.f„„  „[^  ,f,  „  obilgatorr  on  the  courts  ot  the 

'-lolflans  as  thej   a " 


's' order  In  dlrectlox  the  taxation  of 


holden  in  and  for  the  County  ot  Washington,  united  States  tn   Loulali 

and  waa  argued   by  counsel;   on  consideration  ""'5,''. '^ij"'  °'  ^rtrtm"' 

whereof,   it   is   ordered   and   adjudged   by   this  ^e  ^rcult'or  dlst'rlct  co 

court   that   the  judgment   of   the   Baid   Circuit  be  Inconsistent  wltb  tti< 

Court  in  this  cause  be,  and  the  same  is  hereby  tbe  rules  preacrlbed  by 

reversed  with  costs;  and  that  this  cause  be,  and  Shsil   be*re(nilBt'?d''b}'  'the  prsct 

tbe  same  is  hereby  remanded  to  the  said  Cir-  Coart  ot  Cbnncery  In  England, 
cult  Court,   with   directions  to  award  a   venire         The   Supreme   Court   bas  said, 
facias  de  novo,  and  for  further  prorcedings  t 
had  therein  in  conformity  to  the  opinion  of  this 


-   —  only 
t  made  tv 


r    the    Hlxb 


cuts  oi  diatlus 
iris  ot  tbe  U 
equity  power 


against  It,  ttist 


luses,  tbs 


lugulnbcd  C01-—  — '—  ■•    *' 
United  States 

der  the  Conatltutlon  sod  laws  < 

e  UBlted  States.     That  If  there  are  anj  laws  I 

Louisiana    directing    the    mode    ot    procedure    I 

«59*]     •BENJAMIN    STORY,    Appellant,        •J''"^,"'"™-  '?«'',!,'«  '^opted  bj  the  Act  ot  261 

■"  „  '^'^  '  May.    1829,   and   will  jrovero    the    practice   In    tl 

'•  courts  of  the  United  States.     Bm  It  tho"  ■»»  i 

LOUISE  UVTNGSTON,  Eiecutrii  of  Edward    laws  regulating  tbe  practice  In 

Livingston,  Appellee.  ™J««  <>'  '=''","JS!r'.'"'Vv''*B'''  ^ 

=  "^"^  rules    prescribed    bj    tlie    Suprcn 

Chancery  practice— except  ions— costs— rules    of    5"«J?™«°*  "' '^«  ™"^.'?°/ tfJ'.V'Vfoa"' 

«..n«n,o  r«,.rt— R«ler»l  (Viiirt.  in  ryiuiaiana    °"~^^%^rM' r^il''l^"  lateTeVt  Is    that  tbe  ersd- 

„1ibI1  calculate  Interest,  whenever  a  payment 

Is  made.     To  this  extent  the  payment  Is  flrat  lo  be 
applied,  and  If  It  exceed  the  Interest  dne,  the  bal- 

Is  to  be  applied  to  diminish  the  DrlDclpal.  ThU 

Is  equally  applicable,  whether  the  debt  be  one 
3  expressly   draws  Interest  or  on   wblcb  in- 


Supreme  Court — Federal  Courts  in  Louisiana    ' 
possess  equity  powers — computatioi — '  '~' — 
eat — misjoinder  of  parties. 
Btrletly.  In  Cbaocery  p 


t  Is  dit- 


eeptlons 


1   before  tbe  n 


e  object  be-     tere 


a  ss  damages. 


Interest,   tbe  rule  ot 


it  particularity  In.  Is 
in  appellate  court — 

.n  of. 
■i-ne  mie  lor  caaiiog  iniereai,  when  partial  pay- 
ments hBTc  been  made,  is  to  apply  the  payment.  In 
the  flrst  place,  to  the  dlacbarge  of  the  Interest  then 
due.     If  tbe  payment  exceeds  tbe  Interest,  tbe  aur- 

Elus  goes  towards  dlacharglnE  the  principal,  and 
be  subsequent  Interest  Is  to  be  computed  on  the 
balaore  of  principal  remaining  due.  It  the  pay- 
ment In  less  tbaii  the  lnter>>st,  the  aurpliia  of  inter- 

/mt  laterett  eonUaaea  on  ihr  fotuier  priDCl|>al  an-' 
til  cha  ptriod  wban  tb*  payments,  taken  to|ethar, 


be  comput. 
C  T.  Jackso 


Kennedy.  ^  Barb.  452 :  Hu»^. 
461 ;  Smith  v.  Shaw.  2  Wash. 
V,  Alexander.  1  Cranch  C. 
Lures.  Hempat.  91. 

There  In  no  dllTereace  In  tbi 
rule,  10  debts  legally  carrvlng 
wli,Te  lntnr.>Bt  Is  glvtn  In  tl 
Smith  V.  Shaw.  2  Wssh.  ~    ' 


14  ;  FreDcb  i. 
geri  B  Fsln, 
16T;  DuDlop 


:be  name  ot  d 


!.  Ce  \%1.        I 


Brar  T.  LrrnraoTOir, 


wu  BiBda  naUl  the  6th  ot  Augiut,  1828,  and 
■fter  tlwt  tinw  at  Iq»l  int«rMt;  and  further, 
that  (d  taking  a^d  account  there  ba  allowed  to 
the  Mendaut  all  reaeonable  axpendlture*  made 
hj  the  defendant  and  John  A.  Fort  in  build- 
iaft  rapairing,  and  aafe  keeping  of  the  prop- 
erty pledged  by  the  u<d  Bdward  UTingitoa 
to  Mcun  the  loan  made  to  him  on  the  SBth  day 
of  July,  ISSZ;  and  that  the  complainant  be 
credited  in  mdi  account  with  all  auch  aiuna  a* 
the  defendant  or  John  A.  Fort,  or  either  of 
them,  hare  receired  from  the  aatd  property; 
and  that  in  taking  »ncb  acoount,  the  rente  and 
proflti  be  applied,  flrst,  to  the  payment  of  the 
■OBM  nwfiiarilj  incurred  In  building  and  rs- 
pairingi  eecond,  to  the  payment  of  the  fntereat 
M  the  anmi  which  ahall  appear  t«  ham  baaa 


advanced  on  the  aaid  loan,  or  in  the  tmprora- 
ment  of  the  lot;  and,  third,  to  the  diachargo  of 
the  principal  of  the  aaid  loan.  And  if,  on  tak- 
ing aaid  account,  it  shall  appear  that  there  It 
a  balanee  due  from  the  complainant,  *it  [*161 
ta  haraby  further  ordered,  adjudged  and  deeread, 
that  the  defendant  pay  to  the  complainant  euoh 
balance  within  els  montha  from  the  time  of 
entering  the  final  decraa  in  the  canae,  and  ahall 
surrender  and  reeonvey  the  said  propsrty  to  the 


town  to  be  emtltled  to  tlM  ■ 
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of  the  said  Edward  liviugetoo 
defendant*,  it  is  hereby  further  urdsred,  ad- 
judged and  decreed,  that  on  paying,  or  tendering 
to  the  defendant  the  aaid  balance,  he  shall  da- 
liTar  up  the  possestion,  and  reeonvey  to  Uie 
person  or  persons  who  shall  appear  to  be  enti- 
tled to  the  same,  the  property  so  pledged  to 
secure  the  aforesaid  loan.  And  it  ia  further 
ordered,  adjudged  and  decreed,  that  In  caae  a 
balance  shall  ba  found  due  to  the  defendant, 
and  shall  not  be  paid  within  aix  months  after 
a  final  decree  of  the  District  Court  upon  the 
maater's  report,  then  the  property  shall  oe  sold, 
by  order  of  the  District  Court,  at  such  time 
and  notice  aa  the  aaid  court  ahall  direct;  and 
that  the  proceeds  be  flrat  applied  to  the  pay- 
ment of  the  balanee  due  the  defendant,  and  tba 
residue  thereof  to  be  paid  to  the  complainanL" 

The  mandate  of  tue  Supreme  Court,  oon- 
forming  to  this  decree,  was  filed  in  the  Etiatriet 
Court  by  the  counsel  for  Mrs.  Livingston,  and 
by  an  order  of  the  District  Court,  the  case  waa 
referred  to  a  master  in  equity,  Duncan  N.  Haa- 
nen,  Esq.,  to  examine  into  and  report  upon 
the  account,  according  to  the  princlplea  and 
rules  established  on  the  judgment  of  the  Su- 
preme Court. 

Various  proceedings  took  place  In  the  Dis- 
trict Court,  after  the  order  of  reference  to  th* 
maater  for  an  acoount. 

The  counsel  for  the  defendant  moved  to 
Strike  from  the  docket,  the  complainant's  suit, 

1.  Edward  Uvingston,  the  former  complain- 
ant herein,  departed  this  lite  on  the day  of 

,  and  before  the  hearing  of  this  cause  In 

tUi  court  at  the  apring  term  thereof,  in  1S36. 

2.  The  aaid  Livingston  departed  this  life  be- 
fore the  making  or  enrollment  of  the  decree 
herein  at  the  spring  term  of  the  year  ISSfl;  ctn- 
sequently  the  court  could  not  then  entertain 
any  jurisdiction  of  the  cause. 

3.  This  cause  has  never  been  regularly  re- 
vived In  the  name  of  the  preaeut  complainant 
— nor  eould  It  be  ao  revived  by  the  laws  and 
usages  of  diancery,  the  complainant  claiming 

1  a  devlaee. 

On  the  18th  of  December,  18ST,  the  District 
Court,  after  argument,  overmled  this  motion. 

On  the  same  day,  the  report  of  the  maater 

aa  filed.  This  report  contained  at  large  all 
the  evidence  produced  before  the  master,  with 
an  account,  by  which  a  balance  of  thirty -two 
thousand  nine  hundred  and  fifty-eight  dollara 
and  eighteen  cents  was  found  due  by  Benjamin 
Story  to  Mrs.  Isvingston,  executrix,  on  the 
first  of  November,  1837. 

On  the  second  of  January,  1838,  exeepttona 
aied  by  Mr.  Btory. 


t«  til*  maatar'a  report  w 
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S6I*]  *1.  B«otue  ohancery  pnctiM  hu  been 
aboliihed  b«  a  rale  of  thia  court,  end  luch 
proceeding  u  unknown  to  the  practice  of  the 

2.  The  maeter  hat  erred  in  not  allowing  to 
the  defendant  the  thousand  dollan,  with  inter- 
eat,  paid  to  Uoraa,  or  aome  part  thereof. 

t.  The  maiter*!  report  doee  not  ehow  that 
tt  report*  all  the  evidence  taken  before  the 
maater. 

4.  The  maater,  in  maidng  hie  eetlmatea  and 
ealenlatiou,  haa  not  punned  the  """<«♦*  of 
the  eoort 

6.  It  appear*,  from  the  master'a  report,  that 
the  atom  ware  rented  from  November  to 
HoTember;  and  he  emd  In  aaanming  the  lit 
of  April  ••  the  period  of  payment  of  annual 

fi.  A  reaaonable  allowance  tbould  have  been 
made  to  Story  for  the  coata  and  riak  of  eoUeet- 
ing  the  renta. 

7.  The  maatar  erred  in  all  hit  shargea  againat 
the  defendant,  and  failed  to  allow  the  defend 
ant  hii  proper  oradita. 

Tbeae  exception!  were  overrated  b;  the  Dis 
triot  Court,  and  the  court  decreed  that  Ben- 
jamin Story  do  pay  to  the  complainant  the  sum 
of  thirty-two  thousand  nine  hundred  and  Ofty- 
elght  dollars  and  eighteen  ceota,  and  that  the 
master'a  report  be  in  all  other  reapeeta  eon- 
flrmedi  and  that  the  defendant  conform  to  the 
decree  of  the  Supreme  Court  In  thia  ease. 

A  petition  for  a  rehearing  waa  afterward* 
preaented  to  the  Dlatrtet  Coiut  by  the  eounael 
for  the  defendant,  which,  after  argument,  waa 
overruled;  and  the  District  Court  mad*  the  fol- 
lowing decree: 

"The  petition  for  a  rehearing  having  been 
uled,  it  f*  ordered,  adjudg^  and  decreed, 


in  the  bill  of  complainant  as  "all  that  parcel  of 

rund  situated  on  the  batture  of  the  suburb 
Mary,  between  Common  and  Gravier  atreets, 
meaauriag  eighty-two  feet  fronting  Common 
Btteet;  one  nundreal  and  twenty-six  feet,  or 
thereabouts,  fronting  Tchaptoulas  Street,  one 
hundred  and  forty-eix  feet,  or  thereabout*, 
fronting  New  Levee  Street,  and  bounded  on 
the  other  aide  by  the  lot  of  ground  belon^ig  to 
Meaars.  Livermore,  Horse,  Ulller,  and  Fierce, 
containing  one  hundred  and  twenty  feet,  or 
thareabouta;  together  with  the  bnildinga,  im- 
provement* and  all  other  appnrteuancee  to  the 
tame  In  anywiee  belonging  or  appertaining,'  to 
Lonita  Uvinnton,  widow  and  executrix  and 
devlae*  of  Ed.  Uvingaton,  deeeaaed,  and  to 
Cora  Barton,  daughter,  and  forced  heir  «(  said 


I  the  decree  heretofore  made  in  purananee 
thereof  by  thlt  conrt." 

The  oaae  having  been  tranaferred  to  the  dr- 
Rdt  Court  of  the  United  SUte*  for  the  Ninth 
Circuit  and  Battem  District  of  LouJaiana,  the 
defendant  protecnt«d  thia  appeal. 

The  eate  was  argned  by  Mr.  Crittenden  and 
Mr.  Jonei  for  the  appellant,  and  by  Hr.  Osden 
and  Mr.  Butler,  wifli  whom  was  Mr,  Key,  for 
the  appellee. 

The  counsel  for  the  appellant  stated  that  the 
t«S*]  great  object  of  the  'appellant  waa  to 
bring  before  the  court  of  Louisiana  the  fact  of 
»tl 


the  decease  of  Hr.  Livingston,  before  the  decree 

of  the  court  was  rendered.  They  bed  ofTered 
proof  of  thia,  and  it  was  rejected.  A  supple- 
mentary bill  was  filed  for  the  purpose  of  intro- 
ducing this  fact,  and  this  waa  reruaed  a  bearing 
in  the  District  Court,  then  having  the  cause 
before  it.  A  mandamus  waa  then  aaked  of  thb 
court,  for  the  purpose  of  having  the  matter  pre- 
sented in  the  supplementary  bill  heard,  which 
was  refused.     12  Peters,  339. 

It  waa  contended  that  the  death  of  Mr.  Liv- 
ingaton,  before  the  decree  from  which  the  ap- 
peal was  originally  taken,  had  made  all  the 
proceedings  on  that  appeal  irregular  and  void; 
and  the  ease  ought  now  to  be  open  to  a  re-ex- 
amioation  on  all  of  its  merits. 

The  right  of  the  executrix,  after  the  decease 
of  the  testator,  waa  to  revive  the  tult.  Thia 
ahould  have  beui  done,  but  she  could  not  prose- 
cute an  appeal,  aa  ahe  had  done  (11  Peteia, 
3S1),  without  having  previously  revived  the 
suit. 

The  question  i*,  whether  the  mandate  of  this 
court,  in  the  appeal  decided  in  1837  (11  Peters, 
361),  oould  be  executed  without  their  being 
proper  and  legal  parties  to  the  case.  It  la  ad- 
mitted that  the  principles  of  the  case  have  been 
settled  In  thit  court;  but  it  is  claimed  that  Mrs. 
Livingston  waa  not  a  proper  party  to  atk  for 
an  aocount  in  the  Circuit  Court. 

Upon  the  death  of  Mr.  Livingston,  there  waa 
an  entire  tuspension  of  the  contest,  and  the  ex. 
ecntrix  bad  no  right  to  proceed  in  the  mode  she 
had  proceeded.     She,   as    executrix,   could    not 
have  a  right  to  an  account  of  the  rente  of  the 
estate  in  controversy,  after  the  decease  of  the 
testator.    The  decree  could  not  have  intended 
this.      The    report    should    have    stated     the 
amount  to  which  Mr.  Livingston  was  entitled, 
and  the  amount  which  belonged  to  the  devisees 
under  the  will.     The  devisees  were  Mrs.   Liv- 
igston  and  Mrs.  Cora  Barton. 
The    court   have   decreea   that    the    property 
shall  be  conveyed  to  the  persons  entitled  to  it. 
under  the  will   of  Mr.  Livingston.     The  only 
mode  by  which  this  could  have  been  done  waa 
by  a  bill  of  revivor,  showing  who  the  heirs  or 
persons  entitled  were. 
Advantage  of   the   defect    of    proper    parties 
LO    be   taken   at   any    time    wlien    discovered. 
This  is  clearly  a  case  in  which,   for   want  of 
parties,  the  court  are  to  decree  to  the  personal 
representative,  the  property    of    the    devisees 
under  the  wilL 
Mr.  Ogdeu  and  Mr.  Butler,  for  the  appellee. 
1.  The    merits    of    this    cause    having    been 
fully  disposed  of  by  the  decree  of  thia  court, 
rendered  in  February,   1837,  and  the  mtndate 
issued  thereon  requiring  only  the  execution  of 
thtt  decree,  the  court  below  was  bound  to  car- 
ry the  decree  into  effect;  and  therefore  decidpd 
■t\j  in  overruling  the  motion  to  strike  the 
from  the  docket,  and  in  refusing  to  hear 
testimony    as    to   the   period    of   the   death    of 
Edward  Livingston.    The  right  and  capacity  of 
Mrs,  Livingston,  as  executrix,  to  proceed  In  th* 
cause,    and    her    title    *to    recover   the    r*S«4 
moneyt    found    due    from    the    defendant,    are 
also  settled  by  the  mandate. 

E.  Independently  of   the  effect   of  the   man- 
date, the  defendsnt,  by  proceeding  in  the  ref- 
erence, and  by  not  objecting  to  the  sufficiency 
of  the   revivor  of  the  cause,   until    after    tb* 
Feiera  !»■ 
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raferenee  ir^s  doied,  wai  estopped  from  mak- 
ing Bn7  Buch  objection. 

3.  The  exceptions  to  the  master's  report,  em- 
braced in  the  decree  of  the  Iflth  of  Janturj, 
1S38,   were   oorrecttj   overruled. 

4.  The  petition  for  ft  rehearing  wm  properly 
denied,  and  the  decree  thereon  u  not  the  sub- 
ject of  an  appeal. 

5.  There  is  no  error  in  the  decrees  appealed 

Hr.  Justice  WayH  delivered  the  opinion  or 
the  court: 

This  cause  having  been  before  this  court  at 
its  term  tu  1637,  it  was  then  decreed  that 
tlie  decree  of  the  District  Court  dismiising  the 
bill  of  the  complainant  should  be  reversedi  that 
the  cause  should  be  sent  back  for  further  pi 
ceedings  in  the  court  below,  with  directio 
that  It  shonld  be  referred  to  a  master,  to  take 
an  account  between  the  parties.  The  i 
date  then  recites  the  principles  upon  which  the 
sceonnt  wbb  to  be  made;  proTides  the  time 
witUn  which  any  sum  that  may  be  found  to  be 
due  to  either  of  the  parties  should  be  paid 
after  the  entry  of  a  flnal  decree  in  the  court 
below;  directs,  if  a  sum  shall  be  found  due  to 
the  complainant,  a  surrender  and  reconveyance 
of  the  property  from  the  defendant  to  the 
complainant,  or  to  such  person  or  persons  as 
shall  be  shown  entitled  to  the  same;  and  fur- 
ther orders,  in  the  event  of  a  sum  being  found 
te  be  due  to  the  di.-fendant,  U  it  shall  not  be 
fuH  within  six  months  after  a  flnal  decree  of 
tlie  District  Court  upon  the  master's  report, 
that  the  property  shell  be  sold  by  order  of  the 
Katrict  Court,  at  such  time  and  notice  as  the 
court  shall  direct,  and  that  tk;,  pionpeds  be  flrst 
applied  to  the  payment  of  the  balance  due  the 
defendant,  and  that  the  reaidue  thereof  be  paid 
to  the  complainant. 

In  pursuance  of  the  mandate,  the  Dbtrict 
Ooort  apnrinted  Duncan  N.  Hennen  master,  to 
examine  into  and  report  upon  the  account  ae- 
eording  to  the  rules  and  principles  establishei 
ia  the  judgment  of  this  court.  The  master 
was  sworn  in  open  court  faithfully  to  perform 
the  dntiea  of  his  appointment.  On  the  same 
day  the  master  ordered  a  meeting  to  be  held 
oa  the  6th  of  March,  which  was  adjourned  to 
the  8th,  when  he  commenced  the  reference  by 
taking  testimony  in  behalf  of  the  complainant, 
sad  it  was  adjourned  to  the  next  day.  The 
meeting  was  then  adjourned  to  the  24th  March, 
when  other  testimony  was  taken;  was  then 
adjonmed   to  the  1st  April;   thence,  on  the 

rieation  of  the  defendant,  was  adjourned  to 
loth  April,  and  the  reference  was  closed  the 
day  after.  All  the  meeting  were  attended 
by  the  parties,  the  complainant  being  repre- 
sented by  counsel,  and  the  defendant  having 
been  personally  present,  aided  by  counsel. 
After  these  proceedings  were  had,  the  defend- 
ant** counsel,  in  November  following,  obtained 
aa  Older  from  the  court  upon  the  complainant, 
•  •5*]  to  show  cause  why  the  "suit  'should 
act  be  stricken  from  the  docket,  the  bill  of  the 
eomplaiasnt  dismissed,  or  the  suit  abated;" 
which  rule  was  returnable  on  the  1st  Decem- 
ber. The  grounds  relied  upon  to  sustain  this 
motion  were,  1.  That  Edward  Livingston,  the 

former  complainant,  departed  this  life  on 

day  of ,  and  before  th«  hearing  of  the 
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cause  in  this  court,  at  the  spring  term  thereof 
in  IS36. 

2.  The  said  Livingston  departed  this  life  be- 
fore the  making  or  enrollment  of  the  decree  at 
the  spring  term  of  the  year  183B;  consequently 
the  court  could  not  then  entertain  any  juris- 
diction of  the  cause. 

3.  This  cause  has  never  been  regularly  re- 
vived in  the  name  of  the  present  complainant, 
nor  could  it  be  ao  revived  by  the  laws  and 
usages  of  chancery  practice,  Mn.  Uvingston 
claiming  ae  a  devisee.  This  rule  wss  contin- 
ued from  time  to  time  under  sundry  orders  of 
the  court,  until  the  18th  of  December,  when 
the  court  rejected  and  overruled  the  motion. 
This  motion  we  have  noticed,  not  only  because 
it  was  a  singular  attempt  to  oust  the  jurisdiC' 
tiou  of  the  court  over  the  cause,  after  it  haJd 
been  decided  on  its  merits  In  the  Supreme 
Court,  and  the  court  below  was  acting  under 
its  mandate,  but  because  from  the  time  when  it 
was  made,  and  when  the  rule  was  granted,  the 
defendant  having  not  before  object«i  to  the 
reference  to  the  master,  and  having  joined  in 
all  the  proceedings  under  that  reference,  it 
cannot  be  viewed  in  any  other  light  than  an 
attempt  to  prevent  the  master's  report  from  be- 
ing returned  to  the  court,  instead  of  contesting 
its  conclusion,  and  the  master's  proceedings 
under  the  mandate,  by  regular  exceptions. 
It  presents  an  anomaly  without  any  parallel  in 
the  history  of  chancery  proceedings;  placing 
an  inferior  tribunal,  acting  under  the  mandate 
of  a  superior,  in  the  attitude  of  reversing  the 
judgment  of  the  latter — calling  upon  it  to  dis- 
regard the  mandate  altogether— to  revoke  its 
own  proceedings  under  such  mandate— and,  in 
effect,  to  act  in  contradiction  to  the  sole  au- 
thority by  which  the  District  Court  was  in 
poBsession  of  the  cause.  But  the  motion  be- 
ing overruled,  on  the  same  day  the  master  pre- 
sented his  report  to  the  court,  which  was  read 
and  filed.  The  following  exception*  were  then 
made  to  the  report  of  the  master  by  the  de- 
fendant: 

1.  That  chancery  practice  has  been  abolished 
by  a  rule  of  the  court,  and  such  proceediug 
is  unknown  to  the  practice  of  the  court. 

2.  The  master  has  erred  in  not  allowing  to 
the  defendant  the  thousand  dollars,  with  inter- 
est, paid  to  Morse,  or  some  part  thereof. 

3.  The  master's  report  does  not  show  that  it 
report*  all  the  evidence  taken  before  the  mas- 
ter. 

i.  The  maiter.  In  making  hi*  estimates  and 
calculation*,  ha*  not  pursued  the  mandate  of 
the  court. 


vember;  and  he  erred  In  assuming  the  let  of 

April  as  the  period  of  payment  of  annual  rent. 

6.  A  rtasonable  allowance  should  have  been 

made  to  Stmy  for  the  costs  and  risk  of  col- 

*T.  The  master  erred  In  all  hi*  charges  [*$•• 
against  the  defendant,  and  failed  to  allow  the 
defendant  his  proper  credits. 

All  of  these  exceptions,  except  the  third,  are 
irregularly  taken,  and  might  be  disposed  of  by 
LIS,  without  any  examination  of  them  in  oon- 
nection  with  the  master's  report.  They  ar* 
too  general;  indicate  nothing  but  dissatisfac- 
tion with  th*  entire  report,  and  furnish  no 
lOS 
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■pedfic  grounds,  mi  thej  itkould  have  done, 
wberein  the  defend  nnt  hits  Buffered  any 
wrong,  or  BJ  to  which  of  his  righta  have  bren 
diiregmrded.  Strictly,  io  chancery  practice, 
though  it  ia  different  Jn  (ome  of  our  States,  no 
•sceptiona  to  a  maater**  report  can  b«  made 
which  wer«  not  taken  before  the  maater:  the 
object  being  to  aave  time,  and  to  give  him  an 
opportunity  to  correct  his  errora  or  reconaider 
hla  opinion.  Dick,  103.  A  party  neglecting  to 
bring  in  objections,  cannot  afterwards  except 
to  the  report.  Earr.  Ch.  479,  unless  the  court, 
on  motion,  see  reason  to  be  dissatisfied  with 
the  report,  and  refer  it  to  the  maater  to  re- 
view his  report,  with  liberty  to  the  party  to 
Uke  objection  to  it.  1  DJek,  290;  Madd.  Rep. 
340,  B6S.  But  without  restricting  exceptions 
to  this  coDtsa,  we  must  observe  that  exceptions 
to  a  report  of  a  maater  must  state,  article  by 
article,  those  parta  of  the  report  which  are  in- 
tended to  b«  excepted  to.  Bxceptiona  to  re- 
ports of  mastera  in  chancery  are  m  the  nature 
of  k  special  demiurer,  and  the  party  objecting 
.must  point  out  the  error,  otherwise  the  part 
not  excepted  to  will  be  taken  aa  admitted, 
Wilkea  V.  Rogers,  S  Jotuia.  666. 

The  court  directed  the  master  to  amend 
his  report  so  aa  to  state  that  it  contained  all 
the  evidence  given  under  the  reference,  which 
the  master  did  by  his  certiflcate;  and  this  dis- 
pose* of  the  defendant's  third  exception.  To 
that  certiflcate  the  defendant's  counsel  did  not 
object.  In  the  subsequent  proceedings  in 
court  upon  the  report,  it  was  treated  by  both 
parties  aa  conclusive  >f  the  fact  that  all  the 
evidence  had  been  dieeloaed  in  the  report  as  it 
was  originally  made.  The  report  was  then  be- 
fore the  ooort  upon  exceptions  by  the  defend- 
ant, which  were  argued  by  the  counsel  of  the 
respective  parties;  and  the  court  overruled  the 
cotceptioQS  on  the  IGth  January,  and  decreed 
the  defendant  to  pay  to  the  complainant,  with- 
in six  montliB  from  that  day,  thirty-two  thou- 
sand nine  hundred  and  fifty -eight  dollars 
eighteen  cents,  the  aum  found  by  the  master 
to  be  due  by  the  defendant  to  the  compU ' 
anti  and  further  "decreed  that  the  master's 
port  be  in  all  other  respects  confirmed,  and  that 
the  defendant  conform  to  the  decree  of  the 
Supreme  Court  in  the  case."  After  this  de< 
eree  was  made,  the  defendant  filed  a  petition 
for  a  rehearing.  The  grounds  taken  in  the  pe- 
tition are  reasons  against  the  confirmation  of 
the  report  on  account  of  the  court's  proceed- 
ings upon  it,  by  which  the  defendant  alleges  he 
had  been  deprived  of  an  opportunity  to  except 
to  the  report  aa  it  had  tieen  amended.  Tlwt 
the  cause  upon  the  report  had  not  been 
docketed  reguJarly  for  trial,  on  account  of  the 
master's  having  taken  testimony  viva 
when  it  should  have  been  by  depositions  ' 
interrogatorieaj  tliat  the  court  in  its  decree  had 
Dot  disposed  of  the  question  of  coats,  and  tliat 
SC7*]  *ths  court  in  its  general  direction  to  the 
defendant  to  do  all  things  directed  by  the  man- 
date of  the  Sopreme  Court,  had  left  it  uncer- 
tain to  whom  the  defendant  waa  to  surrender 
•jod  to  convey  the  property.  The  court,  after 
this  petition  had  been  answered  by  the  com- 

K'  Jnant,  heard  an  argument  upon  the  motion. 
a  judge  finally  overruled  the  application  for 
a  rehearing,  and  decreed  that  the  defendant 
should  aurrender  and  reoo&vay  the  propartj 
■•4 


described  In  the  bill  of  eomplaint  to  Loulae 
Livingston,  widow  and  executrix,  and  devisee 
of  Edward  Livingston,  deceased,  and  to  Cora 
Barton,  daughter  and  forced  heir  of  said  Ed- 
ward Livingston;  in  conformity  to  the  decree 
of  the  Supreme  Court  of  the  United  States,  and 
to  the  decree  heretofore  made,  in  pursuance 
thereof,  by  this  court.  This  decree  was  made 
on  the  6th  February,  1837.  The  cause  ia  now 
regularly  before  this  court  on  an  appeal  from 
the  decree  of  the  District  Court,  overruling  the 
defendant's  exceptions  to  the  master's  report, 
and  confirming  the  same.  But  before  we  con- 
sider the  exceptions,  we  think  it  proper  to 
notice  the  petition  for  a  rehearing.  Upon  any 
matters  in  that  petitinj,  not  directly  touching 
the  master's  report,  bnt  assuming  what  thia 
court  did  or  did  not  decide  or  direct  to  be  done 
by  its  mandate,  it  ia  only  necessary  to  repeat 
what  this  court  said  in  Bs-parte  Story,  12 
Peter*,  343:  "The  merits  of  the  controversy 
were  finally  decided  by  the  court,  and  ita  man- 
date to  the  District  Court  require  only  the 
execution  of  its  deerce."  As  to  the  objection 
that  the  defendant  had  not  an  opportunity  bO 
except  to  the  master's  report  as  it  waa  amend- 
ed, it  la  founded  upon  a  misconception  of  the 
fact,  for  the  defendant's  third  exception,  that 
the  report  did  not  show  that  it  reports  the  evi- 
dence, and  the  court  simply  allowed  the  master 
to  certify  that  it  did.  If  this  certiflcate  ja  I 
not  been  allowed  by  the  court,  the  exception 
could  not  have  prevailed,  unless  the  sever.il 
allegations  that  the  evidence  did  not  appear 
in  the  report,  liad  been  accompaniLj  by  a  apeui 
flcation  of  the  particulars  in  which  it  w:ia  de- 
ficient. On  such  an  exception,  supported  hy 
the  oath  of  the  party  making  it,  or  jvithuut 
oath  if  the  opposite  party  joina  In  the  excei  - 
tion  without  requiring  the  exception  to  be  luri- 
fled  by  affidavit,  the  cuurt  would  call  upon  the 
master  to  report  the  evidence.  We  have  noticed 
this  exception  aa  a  point  of  practice.  The  truth 
of  the  exceptions  not  appearing  on  the  face  df 
the  proceedings,  and  not  being  suppo.ted  by 
affidavit  or  otherwise,  the  court  cannot  notice 
the  exceptiona.  Thompson  v.  O'Daniel,  2  Hawk. 
Rep.  307. 

The  next  objection  in  the  petition  for  a  re- 
hearing, that  the  master,  under  the  order  of 
the  court,  did  not  possess  the  power  to  take 
testimony,  and  that  if  he  did  possess  such 
power,  then  it  waa  irregularly  exercised,  be- 
cause It  should  have  been  by  depositiona  upon 
interrogatories;   wo   notice,  also,  as   points   of 

Kctice  not  now  to  be  settled,  but  which  have 
n  long  eince  determined.     In  a  reference  to 
a  mester  for  any  purpose,  the  order  need  not 

Fiartieularly  empower  him  to  take  testimony, 
F  the  subject  matter  Is  only  to  be  ascertained 
by  evidence.  And  in  taking  evidence,  though 
'the  better  plan  Is  to  take  the  answers  ['808 
in  writing  upon  written  interrogatories,  he  may 
examine  witnesses  viva  voce,  the  parties  to  the 
suit  being  present,  personally  or  by  counsel, 
not  objecting  to  luch  a  course  (as  was  the  caae 
in  this  instance),  and  joining  in  the  eiamiua- 
tion.  Such  is  the  general  rule  in  chancery.  In 
many,  if  not  in  most  of  the  States  in  this 
Union,  however,  It  is  the  practice  for  the 
master  to  examine  witnesses  viva  voce,  and  to 
take  down  tbeir  answers  in  writing.  But  the 
objeotion  in  both  ita  parts  is  answered  and 
PMcn  IS. 
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oTeimled  by  the  twenty'dghtli  rule  of  prac- 
tice for  the  eoorta  of  eqnitv  of  the  United 
Statea.  That  rule  provides  for  bringing  wit- 
Dosaee  before  the  master,  for  their  compensa- 
tion,  for  an  attachment  for  a  contempt,  when 
a  witness  refuses  to  appear  npon  subpcena; 
aad  the  last  clause  of  It,  allowing  the  exemi- 
natlon  of  witnesses  viva  voce,  when  produced 
in  open  court.  We  think  the  same  reasons 
iriiich  allow  It  to  be  done  in  open  court  permit 
it  to  be  done  by  a  master.  But  H  is  said  the 
decree  of  the  District  Court  does  not  provide 
for  the  payment  of  costs.  This,  too,  is  a  point 
of  practice,  which  we  remark  need  not  oe  a 
part  of  the  decree  or  judgment,  though  it  often 
u  so;  as  the  payment  of  tfaem  iu  most  cases 
deperids  upon  rules,  and  wlien  rules  do  not  ap- 
ply, upon  the  court's  order,  in  directing  the 
taxation  of  costs. 

We  now  proceed  to  examine  the  eKC«ptions 
taken  by  toe  defendant  to  the  master's  report. 
The  first,  "That  chancery  practice  has  been 
aboliehed  by  a  rule  of  the  DiBtrict  Court  of 
I^niaiana,    and    that    such    proceeding   Is    un- 


propriety  of  the  reference  to  tlie  master;  all 
of  the  court's  authority  to  make  such  a  refer- 
ence under  the  mandate;  and  involves  the  as- 
sertion that  the  rule,  if  any  such  exist,  may 
control  the  mandate  and  set  it  aside  as  a 
nullity.  No  such  rule  appears  In  the  record. 
If  an^  such  exist,  it  certainly  was  disregarded 
in  tbiB  instance  (as  it  should  be  in  every  other 
by  the  court),  or  was  not  deemed  applicsble  to 
a  case  like  the  one  before  it.  We  think  the 
occasion,  however,  a  proper  one  for  this  court 
to  remark  if  any  sucn  rule  has  been  made  by 
tbe  District  Court  of  Louisiana  that  it  is  In 
violation  of  those  rules  which  the  Supreme 
Court  of  the  United  Btates  has  passed  to  regu- 
late the  practice  in  the  courts  of  equity  of  the 
United  States.  They  are  as  obligatory  upon 
the  courts  of  the  United  States  in  Louisiana  as 
they  are  upon  all  other  United  State*  courts ; 
and  the  only  modiflcations  or  addition*  which 
can  be  made  In  them  by  the  eironit  or  district 
courts,  are  such  as  shall  not  be  Inconsistent 
with  the  rules  prescribed.  Where  the  rules 
preacribed  by  the  Supreme  Court  to  the  circuit 
courts  do  not  apply,  the  practice  of  the  circuit 
and  district  courts  shall  be  regulated  by  the 
practice  of  the  High  Court  of  Chancery  in 
England.  The  parties  to  suits  in  Louisiana 
have  a  right  to  the  beneflt  of  them;  nor  can 
they  be  denied  by  any  rule  or  order,  without 
causing  delays,  producing  unnecessary  and  op- 
pressive expenses,  and  in  the  greater  number  of 
mstances,  an  entire  denial  of  equitable  rights. 
This  court  has  said  upon  more  than  one  occa- 
SSB*]  sion,  'after  mature  deliberation  upon 
able  arguments  of  distinguished  counsel  against 
n,  that  the  courts  of  the  United  State*  In  Loui- 
siana possess  equity  powers  under  the  Consti- 
tution and  laws  of  the  United  States;  that  if 
there  are  any  laws  in  Louisiana  directing  the 
'b  of  procedure  in  equity  causes,  they 

■■     — 824, 

1  of  the 


United  States.    0  Pi-lpn. 


J;-;?.     But  if  tlicr 


we  repeat   wtiat 

this  TOurt  in  Bx-parte  Poultney  v.  Tlic  City  of 

UFayctte,  11  Psteis.  474,  "That  the  rules  of 


chancery  practice  in  Louisiana  mean  the  rules 
prescribed  by  this  court  for  the  government  of 
the  courts  of  the  United  States,  under  the  Act 
of  CongrCEs  of  May  8th,  1792,  eh.  137,  see.  2. 
These  rules  recognize  the  appointment  of  a 
master;  Ibe  court  below,  in  making  this  refer- 
ence, acted  under  them  and  the  mandate,  and 
it  could  not,  therefore,  sustain  the  exception  to 
the  master's  report.  On  the  secood  exception, 
we  need  only  remark  that  the  master  appre- 
hended rightly  the  decision  and  mandate  of  the 
court.  The  payment  to  Morse  by  the  defend- 
ant was  not  considered  an  expenditure  on  ae- 
cflunt  of  the  property,  nor  on  account  of  Id'- 
ingston.  It  was  intended  to  be  excluded  from 
the  credits  to  which  the  defendant  was  entitled. 

The  third  exception  bas  been  already  dis- 
posed of.  It  was  only  a  permission  to  the 
master  to  certify  that  his  report  containod  all 
the  evidence  taken  under  the  reference. 

The  fourth  and  seventh  exceptions,  on  ac- 
count of  their  generality  and  indefinitensss, 
may  be  considered  in  connection.  The  first  of 
them  Is  that  the  master,  in  making  his  esti- 
mates and  calculations,  has  not  pursued  the 
mandate  of  the  court,  and  the  seventh  Is  that 
the  master  erred  in  ell  hie  charges  against  the 
defendant,  and  failed  to  allow  the  defendant 
his  proper  credits.  In  what  particular  the  man- 
date has  not  been  pursued  is  not  stated.  It  I* 
a  general  objection  to  the  whole  report,  impnt- 
ing  to  the  master  a  misconception  of  the  prinei- 
plea  upon  which  the  account  was  to  be  taken, 
and  amounts  to  this,  that  the  court  shall  see 
upon  the  face  of  the  report  and  the  master's 
proceedings,  error  against  the  defendant,  it 
will  correct  it,  though  no  exception  has  been 
Hied.  In  this  view  of  It  the  defendant  shall 
be  protected.  If  the  court  shall  detect  error  in 
the  report.  As  to  error  In  ehargea,  and  a  de- 
nial of  proper  credits  to  the  defendant,  we  re- 
mark that  without  some  specification  of  er- 
roneous charge,  and  of  disallowed  credit,  it  1* 
impossible  to  determine  what  the  defendant 
objects  to  as  a  charge,  or  claims  as  a  credit. 
Was  any  rredit  refused  which  was  claimed, 
except  that  of  the  {1,000  to  Morsel  That,  w* 
have  said,  was  rightly  refused.  Was  he  not 
allowed  all  other  credits  on  the  general  acconnt 
of  expenditures!  Did  the  defendant,  whilst 
the  reference  was  in  progress,  or  after  the  re- 
port upon  It  was  made,  claim  any  credit  by  the 
eibibition  of  any  account  1  Did  he  ask  to 
introduce  any  evidence  to  the  master  in  sup- 
port of  any  creditT  Did  he  claim  any  other 
credit  than  such  as  are  to  be  found  in  the  ac- 
count, giving,  on  his  ovrn  oath,  a  statement 
*of  hi*  expenditures,  and  of  the  renta  {*S70 
of  the  property,  from  10th  August,  1822,  to  the 
26th  January,  182ST  Nothing  of  the  kind  ap- 
pear*. On  the  contrary,  there  I*  in  the  report 
a  atatement  by  the  master,  which  is  eon- 
clusive  of  the  fact,  as  it  has  not  been  denied, 
that  the  defendant,  though  repeatedly  called 
upon,  and  after  having  repeatedly  promised  to 
Rive  an  account,  and  having  bad  five  weeks  to 
furnish  it,  refused  to  give  any  account. 

The  parties  were  lummoned  to  the  reference 
by  the  master  on  the  Bth  of  March.  On  the 
Bth,  the  defendant  Story  appcnrcd  in  person, 
ari'iimpanii'd  by  counsel.  Upon  his  suggeation, 
liuwevrr,  that  one  of  his  counsel  was  absent 
from  the  city,  and  that  he  had  been  so  luuch 
occupied  a*  not  to  have  had  lelann  to  com- 
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Ml  Mconnt,  with  U«  requut  tlut  tbe 
iring  ahould  be  poatponed,  thoDgli  it  was 
~  ~    '    bj    tbe    comptBiiiuit'B    oouniel,    the 


■vrelurg*  the  eeeount  of  the  ezpeuditurea  uid 
renta  up  to  the  lut  of  Juiuftry,  1829.  The 
right  to  eorrcct  aaj  erron  in  that 
Mont  ma  oonceded  to  him,  the  account 
wu  given  la  evidence  eubjeet  to  auch 
eoneeasion.  Two  witneaiea  were  then  >won> 
on  the  part  of  the  oomplainant,  without 
objection,  and  were  ei>iiilsed  by  both  parti 
The  meeting  waa  then  adjourned  to  the  next 
day,  the  partiea  again  attended,  but  the  wit- 
neaica  who  had  been  Hummoned  not  being  praa- 
•nt,  the  defendant  a^ain  niggeated  the  pro- 
priety of  adjonrning  for  a  few  daja,  when  he 
ahonld  be  ready  to  preient  hla  aooount,  which 
he  had  almoat  ready.  It  waa  aaaented  to.  The 
meeting  waa  adjourned  to  the  24tb  of  March. 
On  that  day  the  partiea  appeared  before  the 
maater,  a  witnaaa  waa  examined  on  the  part  of 
the  oomplafaiant,  and  the  defendant  again  de- 
elaxed  be  had  been  prevented  by  important 
Imslneaa  ftom  completing  his  account;  and  he 
requeated  a  little  more  time  to  make  it  com' 
plote.  Tbe  compUnant'i  counsel  coniented  to 
Ml  adjournment  to  the  6th  of  April.  On  that 
day  the  defendant  again  requeitad  further 
time;  the  eaae  was  continued  to  the  16th  of 
April,  and  then  the  defendant  Mid  ho  did  not 
Intend  to  fnralah  any  account,  but  urged  that 
aa  tbe  account  of  expenditures  and  renta  nr  '  - 
the  last  of  January,  182B,  had  been  received 
evidence,  that  it  must  be  eonaidered  as  a 
doaive  of  the  expenditures  which  had  b 
made  on  account  of  the  property.  This  i 
allowed  to  be  correct.  We  have,  then,  the 
fnaal  of  the  defendant  to  fumlah  an  account, 
and  proof  that  he  did  not  claim  any  other 
endlt  than  those  in  that  account.  With  what 
propriety  can  a  denial  of  credits  be  urged  aa  an 
exception  to  the  report!  The  defendant  was 
the  only  person  who  could  furnish  an  account 
of  the  credit*  to  which  he  supposed  himself  to 
be  entitled.  He  refnaed  to  do  ao.  To  allow  bira 
to  say  there  b  error  in  the  report  In  this  re- 
spect would  permit  him  to  take  advantage  of 
his  own  wrong,  and  to  defeat  the  eomplainant'a 
rtgfata  by  artifice.    Nor  is  the  account  of  ex- 

Cditurea  ud  receipta  up  to  the  last  of 
nary,  1B2B,  now  examinable  (except  aa  to 
mare  errors  In  computation),  either  aa  re- 
garda  the  princiwU  or  intereet;  the  defendant 
being    concluded    by    his    admission    of    it. 


What  has  been  a^d  of  the  fourth  and  seventh 


to  the  defendant  for  the  costa  and  risk  of  col- 
leoUng  the  rents.  If  under  the  mandate,  any 
and)  allowance  could  be  made,  the  claim  for  it 
ahonld  have  been  presented  to  the  master  snp- 
portod  by  evidence  of  what  waa  the  customary 
compensation  for  auch  sarvlees,  if  the  service 
la  not  compensated  by  a  law  of  Lonisiana.  A 
mere  claim  for  a  reaaonable  allowance  cannot 
give  a  right  to  any,  and  of  course  is  no  valid 
tiception  to  the  reporL  It  is  the  caae  of  a 
party  before  a  masMr,  who  merely  claims  for 
general  orpnnsw.  without  stating  particnlara.' 


Under  such  a  elaim  he  wOl  ba  allowed  aotUai^ 
Hethodiat  Episcopal  Ch.  v.  Jacqnea,  9  Johna. 
Ch.  81. 

Six  of  the  exceptions  having  been  dispoaad  of, 
the  seventh  only  remains  to  be  considered.  It 
is,  "^hat  It  appears  from  the  master's  report 
that  the  stores  wera  rented  from  November  to 
November,  and  he  erred  in  assuming  the  1st 
April  aa  the  period  of  payment  of  annual  rent. 
It  was  said  m  argtunent  that,  computing  the 
payment  of  annual  rent  in  extinguishment  of 
the  defendant's  debt  on  the  tat  April,  ia  In 
effect  to  deprive  him  of  interest  for  a  part  of 
the  year,  aa  the  aggregate  of  the  rent  was  not 
in  fact  received;  that  it  is  to  allow  interest 
upon  rents  and  proflta,  contrary  to  ths  man' 
date,  and  established  decisions.  This  wonid 
certainly  be  ao  if  the  rent  had  only  been  re- 
ceived at  the  end  of  the  year.  But  if  the  tenta 
were  payable  at  intervala  In  the  year,  and 
were  actually  so  received;  and  if  the  half,  or 
any  other  portion  of  the  ascertained  annual 
rent  shall  extinguish  the  interest  upon  the  debt 
when  it  was  received,  and  reduce  tne  principle, 
why  should  the  whole  debt  continue  to  draw 
interest  T  Burely,  to  allow  thia  would  be  to 
vary  the  diligationa  of  these  parties  to  each 
other,  differently  from  what  would  be  their  re- 
spective rigfata  in  any  other  case  of  a  debt 
drawing  interest  upon  ^hich  a  payment  had 
been  made,  which  paid  the  interest  and  part 
of  the  principal.  Is  there  any  difference  in  tbe 
effect  of  a  payment,  whether  made  in  penon 
by  the  debtor,  or  if  it  arises  from  the  moome 
of  his  property?  The  correct  rule  in  general 
is  that  the  creditor  shall  calculate  interest 
whenever  a  payment  is  made.  To  this  interest 
the  payment  is  first  to  be  applied:  and  if  it 
exceed  the  interest  due,  the  tuiancc  is  to  ba 
applied  to  diminish  the  pr^clpal.  If  the  pay- 
ment fall  short  of  the  interest,  the  balance  of 
interest  is  not  to  be  added  to  the  principal  ao 
aa  to  produce  interest.  This  rule  is  equally  ap- 
plicable, whether  the  debt  be  one  which  ez> 
pressly  draws  interest,  or  on  which  Interest  la 
given  in  the  name  of  damages.  Smith  r. 
Shaw's  adm'r,  2  Wash.  C.  C.  Sep.  167;  3  Cowen, 
note  A,  67.  This,  then,  being  tbe  rule,  if  Um 
fact  is  probable  in  this  case  that  the  income 
of  the  property  received  at  any  time  In  the 
course  of  the  year  did  pay  interest  and  a  part 
of  principal,  the  defendant  cannot  complain; 
he  being  the  receiver  of  the  money,  and  refna- 
Ing  to  give  any  account  of  the  aggregate,  or 
its  parts  when  received,  *if  the  master  [*S7S 
has  taken  a  date  for  the  computation  of  tha 
aggregate  rent  as  payment  which  places  tha 
parties  upon  an  equality.  Besides,  the  mandate 
does  not  restrict  the  right  of  the  complainant 
to  a  credit  for  the  aggregate  of  the  rent  at  the 
end  of  the  year.  It  does  not  allow  interest 
upon  the  rent,  but  directs  the  rents  to  be  ap- 
plied to  the  payment  of  the  sums  incurred  in 
building  and  repairing;  second,  to  the  interest 
on  the  sums  which  have  been  advanced  on  the 
loan,  or  in  the  improvement  of  the  lot;  and, 
third,  to  the  discharge  of  the  principal  of  the 
loan.  The  fair  inference  from  the  silence  of 
the  mandate  as  to  the  time  when  the  rents  ara 

be  credited  ia,  that  they  are  to  be  so  when 
they  are  received  if  the  interest  and  part  of 
the  principal  are  paid.  Thia  is  the  general  rule 
for  the  application  of  payments,  and  is  the 
rule  of  equity  wfaieh  does  substantial  justice. 
ratwa  19. 
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Wfakt,  tlten,  Ii  the  eua  of  the  defendant  tn  tlile 
pftrtlcuiart  He  has  a  debt  drawing  Qve  per 
eentniB  intereet,  yielding  annually  |1,1SG^, 
and  ia  In  poeseaaion  of  the  property  of  tbe 
oomplainant,  giving  a  rent  ansnally,  after  de- 
doeUng  9700  for  repair*  and  tazea,  of  (8,000. 
Bvi,  it  may  be  aeked,  by  what  means  or  eri- 
draoe  did  the  maater  ascertain  the  amonnt  of 
rente,  and  that  they  were  paid  at  such  timea, 
and  ba  each  smovints,  aa  to  justify  the  compn- 
tatlon  of  the  annual  aggregate  aa  a  payment 
before  the  expiration  of  the  year  I  Fint,  he 
■DOat  have  known  that  laaaea  of  hotues  are  not 
m»de,  either  in  Louisiana  or  elsewhere,  for  the 
pkynent  of  the  entire  rent  at  the  end  of  the 
y«arj  next,  he  had  an  account  made  by  the  de- 
lendant,  Terifled  by  his  oath,  shoiring  that  for 
jevea  yean  the  rente  of  this  property  were  re- 
ceived by  him,  principally  m  monthly  pay- 
ments; in  the  year  182B  altogether  to;  and 
then,  at  intervals  of  two,  three,  or  four  months, 
in  sums  over  seventeen  hundred  dollars  up  to 
three  Uiousaod.  The  rents  received  in  Janu- 
ary and  February,  IS28,  exceeded  the  amount 
of  interest  upon  the  principal  debt  or  loan  by 
■iz  hundred  dollars.  The  rent  in  that  account, 
received  on  the  26th  January,  IS29,  was  $950, 
and  the  account  states  a  tbouaand  aa  due  on 
th«  Ist  of  February,  1SZ9.  The  amount  of  the 
annT>l  rent  the  master  ascertained  from  the 
tenojits,  who  were  witnesses  before  him,  not  to 
be  less  thui  eight  thousand  dollars.  Let  It  be 
remembered  that  the  question  now  is  not 
whether  the  defendant  shall  pay  interest  upon 
rent*  »nd  profits,  but  the  time  when  he  shall 
credit  *  payment  upon  the  debt  which  dis- 
clmrgea  tne  interest  and  a  part  of  the  princi- 
naL  His  debt  was  carrying  interest,  and  there- 
fore his  receiving  the  rents  of  the  property  at 
any  time  In  a  sum  sufficient  to  pay  the  interest 
and  part  of  the  principal,  should  be  applied  at 
the  date  when  it  was  received.  The  defendant 
eonld  not  claim  an  exemption  from  the  opera- 
Hon  of  this  general  rule,  in  virtue  of  any  re- 
lation between  himself  and  the  complainant, 
as  trast«a,  bailiiT,  attorney,  or  agent  of  the 
lAtter;  who  was  always  ready  to  pay  when 
called  upon,  who  had  not  mingled  the  rents 
with  his  own  money,  and  not  used  it  as  his 
own,  or  that  it  had  Seen  kept  on  band  to  abide 
the  decree  of  the  oourt.  If  he  had  been  in 
either  of  these  attitudes,  especially  the  latter, 
STl*]  his  own  oath,  if  not  controlled  bv  'other 
testimony  and  the  circumstances  of  the  case, 
would  have  entitled  him  to  a  continued  ao- 
enmulation  of  interest  upon  the  debt,  without 
•ny  credit  of  the  rent,  until  the  final  decree 
had  directed  a  eum  to  be  paid  to  the  eom- 
plninant.  Under  the  circumstances  of  this 
ease,  the  defendant  refusing  to  give  any  ae- 
eonst,  yet  admitting  that  he  had  recelvad  the 
rents,  at  intervals,  &i  the  year;  when  we  con- 
aider  such  to  be  the  usual  way  of  renting 
houses,  he  having  agreed  that  the  certificates 
of  the  t«)ants  should  be  received  aa  evidence  of 
the  amount  of  renta  respectively  paid  by  t' 
— the  tenant*  having  proved  the  amount  ol 
uuinftl  rent  of  the  premises— we  emolude  that 
the  muter  did  right  in  assnmlag  an  inter- 
mediate point  in  the  year  for  the  oomputation 
of  the  annual  amount  of  rent,  in  the  absence  of 
all  proof  when  its  parts  were  paid;  and  that 
it  was  the  faireat  way  of  carrying  out  the  sub- 
stantial intention  of  the  maadftt*  of  this  court. 
1*  r^  nd. 


suppose,  M  was  urged  in  argument,  that 
the  mandate  had  directed  an  annual  appli- 
cation of  the  rent  of  the  premises  to  the  pay- 
ment of  the  debt  of  the  defendant,  without 
specifying  that  the  interest  was  to  bs  calculat- 
ed to  a  date  contemporaneous  with  the  last 
payment  of  the  rent,  and  the  debt  was  one 
carrying  interest  de  die  in  diem.  The  mandate 
could  only  be  executed  according  to  the  general 
rule  in  the  ease  of  such  a  debt,  by  maldng 
every  receipt  for  rent,  in  discharge  first  of  the 
interest,  then  of  the  principal.  Baphnl  t. 
Bcehm,  11  Vesey,  91.  The  mandate  is  to  be 
interpreted  according  to  the  subject  matter  to 
which  it  has  been  applied,  and  not  in  a  man- 
ner to  cause  Injustice. 

This  is  not  like  the  case  of  a  decree  dlreet- 
ing  annual  rents,  with  the  view  of  compound- 
ing interest.  The  queatlon  now  under  eon- 
ideration  has  been  ruled  as  it  is  now  decided, 
1  Bennington  v.  Harwood,  1  Turner  ft  Russell, 
Ch.  Bep.  4T7,  a  ease  upon  a  master's  report  of 
an  account,  under  a  decree  that  the  master 
shonld  set  an  annual  value  by  way  of  rent 
upon  the  premises,  the  mortgagee  being  in  pos- 
session; the  master  of  the  rolls  decided,  that  a 
mortgagee  can  never  receive  more  than  his 
principsJ  and  interest,  and  says,  "now,  if  in 
the  early  part  of  the  year  a  payment  is  made 
to  him,  exceeding  the  interest  which  Is  then 
due,  and  he  la  nevertheless  allowed  interest  on 
the  whole  of  his  principal  down  to  the  end  of 
the  year,  what  is  the  profit  which  he  derives 
from  his  mortgage,  in  the  interval  between  the 
date  of  that  payment,  and  the  date  of  the 
annual  rentT  It  is  clear  that  a  part  of  his 
principal  has  been  repaid  to  him,  and  yet  he 
receives  interest  upon  the  whole  of  it;  In  other 
words,  he  gets  more  than  five  per  cent,  on  the 


sum  for  which  he  Is  actually  a  creditor.  Sop- 
poee  that  the  sum  paid  to  Eadon  on  the  2d 
Febma^  had  been  equal  to  the  whole  of  the 


£600,  with  the  arrears  of  Intereet  calculated  to 
that  day,  wonld  he  have  been  entitled  to 
interest  up  to  the  5th  of  JulyT  Is  it  possible 
that  such  should  be  the  effect  of  a  direction  to 
make  annual  rents!  The  sums  which  m  mort- 
gagee in  possession  receives  in  respect  of  the 
mortgaged  premises,  at  the  times  Intermediate 
between  tne  dates  of  the  annual  rents, 
*must  be  applied,  when  they  exceed  1*174 
Interest,  to  the  reduction  of  the  principal;  and 
In  the  present  case,  that  course  is  dearly  pr«- 
scribed  Dy  the  very  words  of  the  decree."  Newi 
what  was  the  decree  in  Bennington  t,  Har- 
woodt  It  waa  the  usual  decree  a^nlnat  « 
mortgagee  In  possession,  containing  the  com- 
mon dIreeUou  that  the  master  should  tax  him 
the  oosta  of  suit,  and  so  set  an  atwnal  Wne  by 
way  of  rent  upon  the  premises,  idik  farther 
directlOM  that  tbe  suras  received  in  February, 
ISOfi,  were  to  be  applied  fortliwlth,  first  to  the 
diachAige  of  the  then  existing  arrear  of  Inter, 
eat,  and  next  to  the  diminution  of  the  principal. 
The  master  made  the  rest  on  ths  6th  July,  in- 
stead of  doing  BO  in  February ;  and  tha  nonnssi 
contended  in  that  c*se — as  oounsel  have  don* 
in  this — that  n  dlieeUon  for  annual  renta,  ex- 
cludes all  rents  which  are  not  annual.  But 
that  position  was  not  sustained  by  the  Haat«r 
of  the  Rolls,  on  general  principles,  thoo^  be 
concludes  by  saying  in  the  present  case,  "that 
course  is  clearly  preeerfbed  hy  the  words  of 
tha  dMrea."  Ika  Jofaidant  han  li  aub- 
MI 
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ftantlallr  ■  mortgagee  fn  possMaion,  harmg  » 
Jcbt  due  to  him,  carrj-ing  interest  de  die  io 
ilicm)  and  must  abide  the  gciictal  rule  for  the 
ajipliceitioD  of  paytoenti  to  it. 

This,  then,  is  not  a  cose  in  which  the  defcnd- 
■Jit  haa  been  deprived  of  a  daj'a  intereat  by 
the  muter's  report,  nor  one  in  which  interest 
hai  been  allowed  upon  rents  and  proflta;  but  a 
MM  in  which  the  application  of  a  sum  received 
by  the  creditor,  is  made  to  prevent  hii  whole 
debt  from  drawing  interest  after  a  part  of  It 
was  probably  paiiL  Of  thia  there  is  a  violent 
preaumption.  The  general  principle  li,  aa  it 
waa  ruled  in  Breckenridge  v.  Brooke,  2  A.  R. 
Marahall,  341,  that  a  mortgagee  in  poaieaaion 
ia  not  to  paj'  interett  upon  rents;  but  ai  the 
Chief  Juatice  said  in  that  case,  "We  will  not 
say  there  may  not  be  epeciul  circumatances 
which  would  justify  allowing  interest  npon 
rents  received  by  a  mortgagee.  We  eay  in  this, 
that  whenever  a  mortgagee  in  posBession,  hav- 
ing a  debt  due  to  him,  carrying  interest  de  die 
in  diem,  shall  collect  an  amount  of  rent,  which 
will  exUnguish  the  interest  and  a  part  of  the 
principal,  that  he  is  bound  so  to  apply  it."  In 
Fenwick  V.  Macey'a  Executors,  1  Dana  Rep. 
2S6,  rents  received  by  a.  mortgagee  were  direct- 
ad  to  be  applied  as  they  accrued,  to  keep  down 
the  interest.  In  Reed  v.  LAOsdale,  Hani.  7,  it 
waa  ruled  that  the  equitable  rule  in  redeeming 
when  the  mortgagee  is  in  possession,  is  to 
charge  the  proflts  of  the  mortgaged  property 
against  the  principal  and  interest. 

Having  thus  disposed  of  the  exceptions  to 
the  report,  and  considered  the  principal  argu- 
ment of  counsel  against  ita  oonflrmation,  we 
nmark  that  there  la  nothing  on  the  face  of  the 
report  adverse  from  the  defendant's  rights 
which  ahonld  cause  it  to  be  set  aside.  Even 
with  the  computation  of  the  rents  as  a  credit 
on  the  1st  April,  he  is  still  a  gainer;  for  the 
difference  l>etween  the  calculation  so  made,  and 
what  would  have  been  the  amount  he  would 
have  received  if  the  rents  had  been  credited  on 
the  1st  November,  is  more  than  compensated  by 
the  use  of  large  sumi  of  money  received  by 
S75*]  *him  aa  rent,  after  the  total  extinguish- 
ment of  bis  debt.  The  eomplainant,  however, 
took  DO  exception  to  the  report,  and  It  must 
stand  good  against  her. 

We  notice,  in  conclusion,  an  objection  to  the 
report  urged  in  the  defendant's  petition  for  a 
TehearinE,  and  In  the  argument  of  the  case.  It 
la  that  Uie  decree  of  the  court  below  is  inoon- 
dnsive  as  to  whom  the  property  is  to  be  recon- 
TflTed.  This  ia  not  an  objection  which  the 
defendant  can  tw  permitted  to  urge.  When  he 
shall  obey  the  decree  In  reconveyin^  and  sur- 
rendering the  property,  his  responsibility  wlU 
be  at  an  end.  Aa  to  the  defendant,  the  decree 
of  the  court  is  conclusive  against  all  persons 
who  may  legally  claim  from  him  any  mterest 
on  the  property  as  devisee  or  heir  of  Edward 
Uvingston.  Ai  to  those,  the  law  of  Louisiana 
flxea  their  respective  rights,  and  upon  those 
ri^ts  this  eourt  has  not,  nor  does  it  Intend 
to  adjudicate  in  this  cause.  The  general  rule 
certainly  is  that  all  persons  materially  inter- 
ested in  a  suit  ought  to  be  parties  to  it,  either 
as  plaintiffs  or  defendants,  that  a  complete  de- 
cree may  be  made  between  those  partiea.  Cald- 
well V.  Taggart,  4  Peters,  190.  But  there  are 
exceptions  to  thia  rule,  and  one  of  these  ia, 
where  s  iaoM  in  nMian  to  the  subjeet  mat- 
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ter  of  litigation  can  be  made,  without  a  peraoa 
who  has  an  intereat  having  that  interest  in  any 
way  cuncludcd  by  the  decree.  Bailey  v,  Inglee, 
2  Paige,  U2.  See,  also,  Joy  and  Wurts,  Wash. 
C.  C.  R.  S77,  where  the  rule  is  comprehensively 
expressed,  in  respect  to  active  and  paaalve 
parties,  Mtd  where  a  party  is  not  amenable  to 
the  process  of  the  oourt,  or  where  no  beneBcial 
purpose  is  to  be  effected  hy  maldng  him  a 
party,  such  interest  must  be  a  right  in  the 
subject  of  controversy  wliich  may  be  affected 
by  a  decree  in  the  suit.  Such  is  the  case  as 
to  Cora  Barton,  in  this  cause.  The  subject  mat- 
ter is  to  obtain  from  the  defendant  money  de- 
creed to  be  dve  to  Edward  Livingston,  and  the 
surrender  and  reconveyance  of  property  form- 
ing a  part  of  the  real  estate  of  Sdward  Living- 
ston. After  his  death,  bis  widow,  as  executrix, 
was  made  a  party  to  the  bill;  and  the  decree 
in  that  suit  cannot  in  any  way  determine  the 
rights  of  Cora  Barton  in  her  father's  estate. 
Besides,  if  there  was  any  force  in  the  objection 
it  comes  too  late,  for  where  a  complainant 
omits  to  bring  before  the  court  persons  who  are 
necessary  parties,  but  the  objei-tion  does  not 
appear  upon  the  face  of  the  bill,  the  proper 
mode  to  take  advantage  of  it  is  by  plea  or 
answer.  If  the  objection  appears  on  the  face 
01  the  bill,  the  defendant  may  demur.  Mitcbell 
V.  Lenox,  2  Paige,  280.  The  objectiun  of  a  mia- 
joinder  of  complainants  should  be  taken  either 
by  demurrers  or  in  the  answer  of  the  defend- 
ants: it  is  too  late  to  urge  a  formal  objection 
of  this  kind,  for  the  first  time  at  the  hearing. 
Trustees  of  Wat«rtowQ  v,  Cowen,  4  Paige,  510. 
So,  also.  It  was  ruled  in  3  Paige,  222.  We 
might  crowd  this  opinion  with  decisions  to  the 
same  point  from  tne  Englieh  and  American 
chancery  reporten.  But  further  the  objection 
cannot  prevail,  for  it  does  not  show  that  the 
process  of  the  court  could  reach  Cora  Barton. 
In  Mallow  v.  Hinde,  12  Wheaton,  193,  it  waa 
'ruled  that  wherever  the  case  may  be  [*37<l 
completely  decided  as  between  the  litigant 
parties,  an  interest  existing  in  aome  other  per- 
son whom  the  process  of  the  court  cannot 
reach,  as  if  such  person  be  a  resident  of  an- 
other State,  will  not  prevent  a  decree  upon  the 
merits.  And,  in  the  same  case  it  waa  decided 
where  an  equity  cause  may  be  Qnally  decided 
as  between  the  parties  litigant,  without  bring- 
ing others  before  the  court  who  would,  gener- 
ally speaking,  be  necessary  parties,  such 
Srties  may  be  dispensed  with  in  the  Circuit 
urt.  If  its  process  cannot  reach  them,  aa  if 
they  arc  citliens  of  another  State.  But  when 
the  rights  of  those  not  before  the  court  are  in- 
separably connected  with  the  claim  of  the 
parties  in  the  suit,  the  peculiar  constitution  of 
the  Circuit  Court  Is  no  ground  for  dispensing 
with  such  parties.  12  Wheaton,  IM.  In  what- 
ever point  of  view,  therefore,  the  objection  is 
considered,  whether  as  to  the  Interest  of  Cora 
Barton  In  the  suit,  the  time  when  the  objection 
has  been  made,  or  the  manner  in  which  it  ia 
made,  in  not  showing  that  the  process  of  the 
court  could  have  reached  her,  la  of  no  moment 
in  this  case. 

Thia  court,  in  regard  to  her,  only  directs  her 
name  to  be  inserted  In  the  reconveyance,  ' 
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tloB  vl  tte  obJeetlOB.  The  deerM  ot  the  court 
b«low,  iSinDing  the  laasUr*!  report,  And  direct- 
ing t,  recoufejuice  of  the  property,  is  affirmed. 
Thia  cause  came  on  to  be  heard  on  the  tran- 
•cript  of  the  record  from  the  Circuit  Court  ot 
the  United  Statei  for  the  Eaatern  District  of 
LouiaiaDB,  and  waa  argued  by  counsel:  on  con- 
■ideratioD  whereof,  it  ia  ordered,  adjudged  and 
daweed  by  thii  court,  that  the  decree  of  the 
said  Qrcuit  Court  in  thia  cauae,  affirming  ttic 
maater'a  report  be,  and  the  same  ia  heri'by  af- 
firmed. And  thla  court  doth  order,  adjudge  and 
decree,  that  the  defendant  do.  on  or  before  the 
tenth  day  of  the  enauing  term  of  the  aaid  Cir- 
cnit  Court,  pay  to  the  coraplalnant,  Louise  Liv- 
tngirtoB,  the  earn  of  tUrty-two  thousand  nine 
faondred  and  fifty-eight  dollara  and  eighteen 
oenta,  with  interest  thereon,  at  the  rate  of  five 
per  cent,  per  annum,  from  the  16th  day  of  July 
183T,  to  the  time  of  payment.  And  this  court 
doth  further  order,  adjudKC  and  decree,  that 
the  said  defendant  Story  do,  on  or  before  the 
10th  day  of  the  next  term  of  said  Circuit  Court, 
by  deed  convey  to  the  said  Louise  Livingston 
and  Cora  Barton,  all  the  right,  title  and  inter- 
eat,  in  and  to  the  premiiea  in  controversy,  de- 
rived to,  and  acquired  by  him,  by  the  deed  of 
conveyance  made  by  the  said  Edward  Living- 
aton,  with  covenants  of  warranty  against  him- 
■elf,  and  bla  heira,  and  all  persons  claiming  b^, 
through,  or  under  him,  the  aaid  Benjamin 
Story,  and  that  he  deliver  said  deed  into  said 
eonrt,  and  that  be  deliver  the  possession  of  the 
premiaea  to  said  Louise  Livingston,  her  ageot 
or  attomey,  on  or  before  the  tenth  day  of  the 
next  term  of  said  Circuit  Court.  And  this 
eaus«  ia  remanded  to  the  said  Circuit  Court  with 
■  77*]  inatructions  to  carry  this  deorce  'Into 
dfect.  And  it  ia  further  ordered,  adjudged 
and  deei«ed,  that  said  Circuit  Court  retain  tnis 
eanae  upon  tho  docket,  for  the  purpose  of  as- 
certaining and  decreeing  the  amount  of  the  rents 
«f  the  premiaes  from  flie  first  day  ot  Novem- 
ber, 19S7,  to  the  time  when  poaaeesion  thereof 
shall  be  tnrrendered  according  to  this  decree, 
■ad  with  power  to  B>ak«  aooE  orders  and  de- 
emaa  aa  may  be  neoeaaar*  far  that  purpose,  and 
for  the  payment  of  the  sMd  renta  from  the  aaid 
"— t  day  of  November.  1837,  to  the  time  of  the 


renta  were  nceived  to  the  payment  thereof. 
And  this  court  doth  further  order,  adjudge  and 
decree,  that  the  defendant  do  pay  the  costs 
tn  thta  eonrt  npon  this  appeal,  and  the  costa 
^  the  reveraal  of  the  deeree  of  the  aaid  Circuit 
Court  by  this  court,  aa  its  January  Term,  1837; 
aid  also  such  coats  on  the  proceedings  in  the 
said  Circnit  Court  in  thia  cauae  aa  the  aaid 
Qrcnlt  Court  shall  tax  and  order  to  be  paid, 
aad  that  the  said  Qrouit  Court  do  iaaua  axe- 
■ation  therefor. 


I7«-1 


•JOBN  WILOOS  et  aL 


CHKSTKS  HUNT  et  aL 

Fleadlng — witntee  to  eontraet,  preaumptioa  aa 

to  leaidence — evidence — dignity  of  contract 


NoTK — Lex  loeL  as  to  ceotiBctB.  and  tbelt  Inter- 
HcUtlaa  and  valldltr,  esa  Bote  to  ■  L.  ed.  D.  8. 
Im,  aad  11  L.  ed.  O.  B.  S8. 
1*  L.ed. 


In  tbeDI 
leaded  thi 
horlied  b] 
be  Dlstrlc 
rdcrea  the 


tar   the   Ei 

Court  whei 
ibe  plea  ni 


rt  waa  made  to  secure  the 
iilnor;  notes.  In  an  aetloB 
■  maj  be  read  In  cvldsnca 


upon  tb(  deed,  tbe  d 
Id   prove  the  amoiinl 

secured  bj  tbe  deed.  '. 

asstgned  bj  tbe  pajees  t 
lees  In  the  deed. 

The  general  mle  Is,  tbat  tbe  allegations  In  the 
Answer  or  pie*  In  an  action,  and  the  proof,  most 
■Krce.  Where  there  were  no  averments  In  a  plea  to 
euCborlse  tbe  proof  cITered  b;  a  defendant,  it  wa* 
ptoperlj  rejected  bj  the  court. 

In  Louisiana,  when  a  contract  having  subscrlblne 
witness^  to  It  Is  proved  to  have  been  made  oot  M 


to  prove  the  contract.  This  being  tbe  settled  doc- 
trine at  the  Supreme  Court  ot  Loolslana,  the  Dis- 
trict Court  of  the  Eastern  District  at  LonlsIaDa 
Proper] V  admitted  evidence  of  tbe  ban il writing  «t 
tie  witnesses  to  a  deed  or  tr^st.  which  had  Eem 
executed  out  ol  Louisiana,  to  go  to  the  Jnir. 

There  Is  a  material  dllTerence  between  tbe  laws 
oI  New  York  and  those  of  Lonlslana.  In  relation  to 
the  dlenlt;  ot  Instruments  In  writing.  Contraeta 
made  before  a  notarr  and  two  witnesses,  called 
authentic  acts,  arc.  bj  tbe  laws  of  Louisiana,  ele- 
vated above  all  others.  A  eontraet  under  seal  doaa 
~~*  appear  to  be  of  ircatet  dlgnltj  In  Loalslana 


™t  VeaT'^nl 


those  who  a 


I  IB  the 


ireUtlaB 


of  these  rales.     The  valldItT  and  Intsrprel 

contracia  are  to  be  KOverned  hj   the  lsw_   __   . 

countrj  wtiere  tbej  are  made,  but  tbe  remedy  nuet 
be  according  to  the  taws  ot  tbe  conntij  wbsie  the 
suit  Is  brought. 


Mr.  Justice  ITKinley  delivered  tbe  opinion 
of  the  court: 

This  ease  comes  before  tbla  court  upon  a 
writ  of  error  to  the  District  Court  of  the  Dnit- 
ed  State*  for  the  Extern  District  of  Louisiana, 

The  defendants  in  error  oommenced  thdr 
suit  by  petition  in  the  court  beiow,  upon  a 
deed  of  trust  executed  by  Wiloox,  one  of  the 

flaintiffa  In  error,  in  the  State  of  New  York; 
y  which  he  covenanted,  among  other  thlngi, 
to  pay  to  tbe  defendants  in  error  the  aum  of 
twenty-five  thouaand  two  hundred  and  aix  dol- 
lars and  ei^ht  cents,  being  the  amount  of  ear- 
tain  promiaaory  notes,  mentioned  and  enu- 
merated In  said  deed  of  truat,  payable  to 
several  persona  in  the  dty  of  New  Turk. 
Others,  to  wit,  James  B.  Hulin,  Alfred  Hen- 
nen,  and  E.  V.  Jourdain,  were  inade  defend- 


ants to  the  suit,  for  tbe  pur]>oae  of  aabjeatlng 

r  the  del 
roceedinj 

Enei  . 

iming    damage*    of    the    plaintiSa 


nging  to  WUooz  to 

of  proceeding  in  Loulsii 
pleaded  a  general  denial,  and  the  plea  of  n 


against   the    amount   Sought   to   1m   reeovared 
againat  liim. 

At  the  trial  the  eourt  ordered  the  plea  ot 
■•» 


M                                    SoraKMK  OoTTsr  w  tbb  Urr^  Staiii.  UM 

raeoiiTmttoB  to  be  •MekaD  mit,  to  which  WII-  offer  on  the  part  of  the  dsfenilaiit  to  prore,  tiB> 

cox  axeeptcd.    This  plea  U  Buthorized  bf  the  der  the  plea  of  general  denial,  a  violation  of 

Lauiaiana  Code  of  Practice,  which  wae  adopted  the  contract  lued  on,  by  the  plaintlffa,  before 

bT  etatute  aubeeqnent  to  the  passage  of  the  Act  the  commencement  of  the  suit;  and  a  failnro 

«  Congreea  of  the  2Sth  of  iSmj,  1824,  regulat-  on   (heir  part  to  coniplj  with  ita  itipulationt. 

log  the  practice  In  the  District  Court  of  the  This  evidence  was  objected  to  bj  the  plaintfffa, 

Dmted  State*  for  the  Eastern  District  of  Loui'  and  excluded  from  the  jury  bj  the  court.    The 

riana,  and  which  at  the  time  of  the  trial  had  general  nile  is  that  the  allegationi  in  the  ao- 

Dot  bMB  adopted  as  a  rale  of  practice  of  that  swer  or  plea  and  the  proof  must  agree,  and  aa 

oourt.    It  being  a  plea  not  autbarised  bjr  the  there  were  no  averments  in  the  plea  to  aotbor- 

rutea  gOTemins  the  practice  of  the  court,  it  ice  the  proof,  it  waa  properlv  rejected  by  the 

was  properly  striclten  out.  court.     From   the   best   consideration   we   have 

Three  other  bills   of  exceptions  were  taken  been  ahte  to  give  to  this  ease.  It  seems  to  m 

at  the  trial  to  the  rulings  of  the  court.    By  the  there  is  no  error  in  the  record  and  prooeedlngt 

flnt.  It  appears  the  plaintiffs  offered  to  prove  of  the  District  Court. 

the  aignaturee  of  the  defendant  Wilcox,  and  of  The  judgment  la  therefore  afBrmed  with  ooata. 

the  plaintiffs  to  the  deed  sued  on.    The  defend-  —,  .    „„.„  „„„  „„  i.„  >„  i,„_j  __  ,1,.  ,„ 

SIsTupoi,  th.  iro«nd  "..l  "  ti,  It^  w„  V^^t'i"Sl;  'L^  W™..".'',  ^ti.°'SJ 

Sysxiirdrhir,r.r.?cfj.''",™."  iiify^'z''^iir^,  if±°-<^  "  -^ 

for  l.lU»g  In  .randT,  ..Id.nce  to  prov.  the  ""  "'  '"  P"  """^  P"  '""^ 
asecution    of   the   deed.     When    a   contract    ia 
proved  to  have  been  made  out  of  the  State  of 


Louisiana,  having  subscribing  witnesses  to  it,  •amm  Trnymu   i«»i(..*           raaai 

the   State  courts   presume  that   the  witnesses  ANN  LUPTON,  Appellant,          [•••! 

reside   at   the   place    where   the   contract   was  ^^                                 '■ 

made,  and  are  not  subject  to  the  process  of  the  PHINEAS  JANNEY,  Executor  of  David  Lnp- 

conrt.   They  therefore  allow  secondary  evidence  too,  the  younger.  Deceased,  Appellee. 

to    prove    the    execution    of    the    contract.     T 

Martin's  Rep.  N.  S.  &42i   S  Martin's   Rep.  N.  Stability  of  settlement  of  acconnta  in  Orphana* 

8.  379,  12  Martin's  Rep,  539.    This  lieing  the  Court. 

■ettled  doctrine  of  the  Supreme  Court  of  Loui- 

i,  the  court  below  very  properly  permitted  Tbe  ezeentoi  at  L.  Hied  his  acconnta  In  tb*  Or- 

ii,l»n«  tn  «.  to  the  1u?v.  PA"?*:  ??"^t  ot  AleM-dris  ln_1818  and  lB18,,.aDd 


1  bis  final  account  In  1821.     No  exceptions 
■  ....        jjjj_  ^ 


a  the  aecODnti.     In  NoreiDber, 


^11..  0>.i t  u- .  vn.i.    if  «....t.t    (..  all  »  Jone,  1883,  a  bill  was  nled  bj  tbe  dcTlsee  sod  Iw 

the  SUte  of  New  York,  it  ought,  In  all  re-  ,t^   sgslnst   the   executor,    tlie   object   of   »bt3 

spects,  to  t»e  governed  by  tbe  laws  ot  that  State,  vu  lo  snrcbsrge  nad  falslfj  tbe  accDunu  filed  aU 

There    is    a    material    difference    between    the  settled  Id   the  Orphans'  Court.     The  bill  did  sot 

Uw.  of  New  York  and  thoje  of  Ix,uisiana,  in  FiV.?ES,'Ji'hifb"w°iS'."i;id'7o''i-mSS'nt"°ra'i.?S 

relation  to  the  dignity  of  the  instrunent  sued  uvit.    No  tcbbod  was  xlTen  or  facts  stated  to  ei~ 

on  in  tbe  court  below.     Contracts  made  before  cuae  the  long  delaj  and  lacbes  la  brloslDK  tbe  bill. 

•   _Tt._  .nj   (OH  witna.su    o.iinri   n lit >,on 1 1  o  Held,  tbst  (be  IspM  ot  Um*  from  tbe  settUiaaot  ot 

a  notary  and  two  witnesses,  called  authentic  ^^  .ctoants  of  thT  executor  was  a  bar  to  thia  pro. 

acts,  are,  by  the  laws  of  the  latter  State  ele-  eeedlni. 

voted  above  all  others.    A  contract  under  seal        Nothing  Is  more  clear  than  the  meral  nla  that 

d<«  .ot  .ppjT  to  i,  01  g™tU,  dMty  th.r.  S,~oSu'S'"'S  g»V"SSrXia!?S?.S 

than  one  without  teal.    And  thoae  who  aue  in  knowledEcd   jurisdiction   of  the  mart   In   the  U- 

their  eourta   must   abide   the   consequences   of  minlstraUon  of  eststes,  are  prima  facte  evldeace  at 

these   rules.    The   validity   and   interpretation  {SSl^  X'^e^rtb'ml-S'h  th2S..%''S'ilA^ 

of  controcta  ore  to  be  governed  by  the  laws  of  impeach  then,  it  abould  b«  by  a  ault  brnwbl,  i* 

the  country  where  they  ore  made ;  but  the  rem-  ceoti  tscto,  within  s  ressoDabfe  time,  and  at  tsrtb- 

edy   must'be   according    to    the    Uw.   of   the  tl^iSS^n"  'fo'r'?c1l?ns'*'«'rs^on'cS«e'™T.? 


— '- . —      .T     — 7.**  .     ,  -.       «   T*  I  _»  iimnanons  lor  eciKjns  ai   law  on   mi _  . 

ntry  where  the  suit  is  brought.    S  Peter's  count ;  or  else  ssslio  some  sround  ot  exeeptiaa 

Hao   Ml.  disabllltj  within   (lie   snalogr   of  the   lUtata,  (t 

£_  .. .  ..  «i.„-  Mil.  _«  .......»;»«•   It  Jnstlfv  or  excuse  the  delav.    Otherwise  It  will  )• 

By  the  second  of  these  billa  of  exoeptiona,  it  imputed  to  tbelr  volnnUa  Ischea,  and  tellat  «IU 

appeara  the  plaintiffs  offered  to  read  the  notes  not  be  given  br  a  court  o(  egolt?. 
Included  in  the  deed  of  trust,  as  evidence  of  the  i 

amount  of  debt  due  from  the  defendant  Wil-  (\  N   appeal    from    the   Circuit  Court   of  Iks       j 

cos;  to  which  he  objected,  because  they  had  not  U    United  States  for  the  County  of  Alaiu-       I 

been  assigned  to  the  plaintiffs  by  tbe  payees,  dria,  in  the  District  of  Columbia.  | 

The  objection  was  overruled  bv  the  court,  and        A  bill   was   filed  on   a  subpiBna   which  had 

S80*]  the  notes  *read  to  the  jury.     If  the  aa-  issued  from  the  Circuit  Court  on  the  fUth  laf 

tioD  properly  lay  upon  the  deed  of  trust,  to  of  November,  1831,  by  Ann  Lupton,  tbe  sue 

which  there  appears  to  have  been  no  objection  devisee    and    legatee    of    David    Lapton,   tte 

made,   it    waa   proper    that    the   notes,   which  younger,   for  the   purpose   of  surcharging  anA 

were  included  in  the  deed,  and  made  a  part  of  falsifying  the  accounts  of  the  executor,  nbica* 

ft,   Mhoald  btve   been   rvod   to   the  jury.    The  Janney,  which   had   been  settled  In   three  ao- 

iiird  Mad  obIt  reauUuing  exception  la,  to  tlw  oooiAa  i«sdai«&  b^  Vuiia  te  and  allowed  by  th« 
MJP  'V«uen  VV. 


LUTTOH  T.  JaKKXT. 


Oiplwna'  Oovrt  of  AlenadrU.  The  first  me- 
eooiit  wM  rendered  and  waa  settled  on  the 
20th  of  October,  1816.  The  Mcond  aoeonnt 
waa  aettled  on  the  16th  of  April,  1918,  and  on 
the  Sth  of  Jannarj,  1S21,  tbt  exeentor  ren- 
dered and  aettled  his  final  aeeount.  The  bill 
of  tha  complainant  waa  filed  on  the  4th  day  of 
Jnne,   IS 33. 

The  complainant  alleged  that  the  eiecutor 
v&a  chargeable  with  certain  debts  due  to  the 
eat«t«  of  the  teetator,  nhicb  he  had  failed  to 
collect,  and  for  goods  of  the  estate  sold  b;  him, 
the  amount  of  which  Bales  had  not  been  paid 
to  him.  Certain  credite  had  been  given  In  the 
aeconnts  of  the  executor  to  parties  not  entitled 
to  them;  and,  in  an  amended  bill,  facta  are 
charged  which  amounted  to  a  devastavit, 
which  it  was  alleged  were  not  satis factorily 
contradicted  by  an  amended  answer.  There 
waa  no  imputation  or  charge  of  fraud  in  the  ex- 
eeatoT,  but  it  was  asserted  that  gross  n^ligence 
was  to  be  inputed  to  the  executor,  for  which 
be  waa  answerable  de  bonia  propriis. 

The  answers  of  the  defendant  denied  all  the 
allegations  in  the  complainant's  bill,  material 
to  charge  him  aa  executor  of  David  Lupton,  the 
younger. 

S89*]  'The  defendant  also  pleaded  in  his 
answer,  an  amended  answer,  as  follows: 

"This  respondent  admits  that  the  complain- 
ant was  not  present  at,  nor  summoned  to  at- 
toid  the  aaid  settlements.  But  he  is  advised 
and  avers  that  the  said  settlements  were  legally 
made  before  a  court  having  full  jurisdiction  In 
tht  matter,  in  the  due  ana  regular  exercise  of 
fis  jurisdiction;  and  the  respondent  relies  on 
the  aaid  settlements  in  bar  of  the  jurisdiction 
of  thla  court,  as  a  court  of  original  jurisdiction. 
In  the  nae  stated  by  the  complainant,  in  the 
same  manner  as  If  the  same  were  specially 
pleadfld." 

Also,  "This  respondent  is  adviaed  that  an 
Act  <rf  the  General  Asaemhiy  of  the  SUte  of 
Tir|:inla,  passed  the  Sth  day  of  Uarch,  1826, 
entitled  'An  Act  for  the  limitation  of  actions 
Bfsinat  pOTOns  acting  in  a  fldnciary  eharaet«r, 
sad  their  sureties,  and  other  pnrpoMS,'  is  a 
complete  bar  to  any  proceedings  ogMut  him  In 
that  State,  and  was  so  when  the  said  amended 
UU  waa  filed." 

In  November,  1SS8,  the  Qreult  Oourt  made 
a  decree  diamlsaing  the  complainant's  bill, 
from  which  decree  tbis  appeal  was  prosecuted. 

The  case  was  argued  t^  Mr.  Semmes  fw  the 

rllont,  and  by  Hr.  Jones,  with  whom  was 
Coze,  for  the  appellee. 

Ur.  Semmes  argued  the  cause  on  all  the  mat- 
ters contained  In  the  feiU;  but  the  court  having 
dsdded  the  ease  on  the  limitation  imposed  by 
time  on  the  complainant's  right  to  recover,  the 
sreument  on  the  point  decided  is  alone  given. 

Mr.  Semmes,  for  the  appellant: 

In  reference  to  the  ground  of  defense  as- 
eumed  in  the  amended  answer — that  the  lapse 
of  time  Intervening  between  the  settlement  of 
the  respondent's  accounts  and  the  institution  of 
this  suit  is  a  bar  to  any  decree  for  opening 
those  accounts — it  ma^  be  observed  that  the 
general  rule  under  which  equity  denies  a  stale 
demand  is  not  indiscriminata  or  tmlTersol  in 
its  application;  time  is  not  alone  sufficient. 
Eve^  ease  is  to  be  decided  on  ita  own  basis, 
and  it  is  in  the  somid  discretion  of  the  court, 
19L.  ed. 


on  weighing  the  drenmstaaees,  to  say  If  they 
will  grant  or  deny  the  relief.  There  Is  not  and 
there  cannot  be  In  the  mere  lapse  of  time  • 
peremtttory  bar,  where  no  express  statnt«  of 
Umitaifons  govems  the  eaaa.  In  discouraging 
stale  demands  for  the  peace  of  society,  eonrts 
of  equity  have  established  a  necessary  mle,  but 
that  necessary  rule  Is  still  a  plastic  one,  Bult< 
able  to  cases  as  courts  may  judge  It  proper,  ths 
necessity  of  Its  application  depending  on  many 
circumstances  extnsslo  and  Independent  of  th« 
lapse  of  time.  Thus  equity  will  not  dose  Its 
doors  in  favor  of  a  fraud,  though  time  may 
have  long  passed  since  it  was  eommittedL 
Where  an  executor's  or  administrator'a  oocounta 
have  been  settled  in  the  proper  court,  ex-parte, 
without  notice  to  legatees  or  parties  in  distribu- 
tion, the  time  within  which  a  bill  to 
'surcharge  and  t»,\a\ty  will  be  enter-  t'SSS 
tained,  is  extended.  Whether  the  original  par- 
ties to  the  transactions  sought  to  be  opened  bs 
alive  or  dead,  is  another  material  considera- 
tion ;  in  the  former  cose  the  remedial  functions 
of  the  Chancellor  being  more  easy,  and  in  the 
latter  case,  less  easy  of  access. 

Notwithstanding,  however,  the  pliability  of 
the  rule,  and  its  adaptation  to  cases  according 
to  their  exi^ncy  mu!  inherent  eauity,  the 
courts  have,  in  many  coses  where  there  were 
no  rebutting  circumstances  of  presumption,  in- 
timated. If  not  expressly  fixed,  a  terminus  to 
this  lapse  of  time.  Thus  they  will  in  general 
presume  the  payment  of  a  bond,  the  extinguish- 
ment of  a  trust,  and  the  surrender  of  a  deed, 
after  on  acquiescence  of  twenty  years  by  tha 
parties  in  interest.  A  mortgage  will  be  pre- 
sumed discharged  after  the  same  lapse  of  tune, 
and  an  adverse  possession  of  twenty  years  will 
bar  a  bill  in  equity  for  the  conveyaDce  of  the 
legal  Utie.  Yet  even  this  rule,  if  rule  It  strict- 
ly be.  Is  not  inflexible.  Courts  frequently  step 
beyond  its  limits,  in  cases  where  on  obvious 
equity  Invokes  its  exception. 

Should  this  rule  apply  to  the  ease  at  bart 
The  appellant  shows  that  at  the  time  these  ac- 
counts were  settled  in  the  Orphans'  Court,  she 
resided  out  of  the  jurisdiction  of  the  eourts  in 
the  District  of  Columbia;  that  she  was  the  sole 
legatee  of  her  husband  the  testator;  that  the 
executor  whom  she  now  seeks  to  charge  was  a 
brother-in-law  of  the  testator,  and  that  she  had 
unbounded  confidence  in  him;  that  his  execu- 
torial accounts  were  all  settled  ex-psrte,  and 
without  notice  of  any  kind  to  her.  She  shows 
acts  of  gross  omission  to  collect  debts,  and  cul- 
pable negligence  on  the  port  of  the  executor 
omoonting  to  a  devastavit.  She  shows  that  he 
has  lost  from  ten  to  fifteen  thousand  dollars  to 
her  husband's  estate  by  his  neglect.  More- 
over, the  original  parties  ore  all  alive— the  ap- 
pellant, the  legatee,  and  cestui  que  trust,  and 
the  appellee,  the  executor,  and  trustee.  The 
lapse  of  time,  from  the  settlement  of  the  final 
account  to  the  Issue  of  the  subp<ena.  Is  ten 
years  and  ten  months — to  the  filing  of  the  bill 
about  twelve  years.  The  lapse  oi  time,  from 
the  devastavit  charged  to  the  filing  of  the  bill, 

about   sixteen   years. 

It  is  not  necessary  to  cite  authorities  In  re- 
gard to  the  defense  against  stale  demands,  nor 
'-  -'low  the  various  modifications  that  doctrine 
undergone  in  its  application  to  dlD'creat 
I.    One  or  two  eases  from  Virginia  may. 
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baw«Ter,  bo  quoted,  •«  ruling  the  preaent  quM- 
tlon.  The  courts  of  that  State  allow  an  exec- 
ntor'a  aceounta  to  be  opened  after  a  mueh 
greater  lapse  of  time  than  twenty  jenrs,  and 
even  after  tbe  death  of  the  original  parties.  In 
Burwell'i  Eieculora  v.  Anderaon'i  Admtnlitm- 
tora,  etc.,  3  Leigh,  34B,  the  court  held  lapae  of 
time  DO  bar,  though  thirt7-one  years  had  paued 
•ince  the  first  testator'a  death.  The  executor 
of  the  distributee  of  the  teettttor'a  widow  waa 
allowed  to  file  hla  bill  againat  the  repreaenta- 
tivea  of  the  executor  of  the  first  testator,  sur- 
eharging  and  falsifying  the  accounta  which 
had  been  settled,  after  a  lapse  of  thirty-one 
yeara,  and  time  was  held  no  bar.  The  cases  of 
S84*]  Hudson  *et  a),  t.  Hudson's  Executor, 
3  Rand.  IIT,  and  Todd  et  ux.  v.  Uoore's  Admin- 
istrator, I  Leigh,  457,  though  the  relief  prayed 
was  denied  under  the  peculiar  eircumstanCBa, 
eetablieh  the  general  principle  for  which  we 
contend. 

Mr.  Janes,  for  tbe  appellee,  contended  that 
even  if  the  matter  of  the  bill  came  at  all  with- 
in the  eogni^ance  of  the  Circuit  Court  for  orig- 
inal relief  in  equity,  yet  neither  the  bill  itself, 
Bor  anything  disclosed  in  the  progress  of  the 
cause  lays  any  sulTicient  foundation  for  the  in- 
terference of  equity  in  the  matter;  but,  on  the 
contrary,  all  the  pretenses  for  charging  the  ex- 
ecutor by  surcharging  and  falsifying  the  past 
settlement  in  the  Orphans'  Court,  are  atrictis- 
■imi  juria,  at  best;  and  it  is  positively  uncon- 
scientious and  inequitable  for  the  complainant 
to  aet  up  after  her  long  acquieeoence,  with 
sctusl  notice  and  knowledge  of  tbe  eircum- 
atances  that  give  color  to  the  principal  objeO' 
tiona  now  raised  against  the  past  settlement. 

Z.  That  far  less  than  the  actual  length  of 
time  during  which  she  implicitlv  acquiesced  in 
the  settlement  before  she  filed  ner  bill,  would, 
under  the  drcumstances  of  the  caae,  haTe  pre- 
sented a  positive  bar  in  equity  to  ehargea 
against  tbe  executor,  so  strictly  penal  in  their 
groanda  and  their  consequences,  calling  for  for- 
feiture rather  than  restitution;  and  so  en- 
tirely clear  of  all  imputation  of  fraud,  aa  those 
upon  which  alone  she  has  founded  her  claims. 

The  settlements  In  the  Orphans'  Court,  made 
bf  the  executor,  are  prima  facie  eridenee  of 
their  correctness.  This  ia  on  the  suppoaition 
that  the  parties  interested  In  them  had  notloe 
of  the  settlements.  If  they  had  not  notice,  or  it 
was  not  supposed  they  had  had  notice,  the  ac- 
counts would  not  bare  been  allowed  to  be  Bled. 
There  was  notice.  The  time  of  aettlement  ot 
the  accounta  ot  an  executor  Is  fixed  and  limit- 
ed. This  is  BufScient  to  show  that  every  one 
who  had  an  interest  in  the  accounts  had  a 
knowledge  of  them,  or  might  have  Imown  of 
their  having  been  filed.  At  all  times  the  m- 
oounts  were  open  to  the  inspeotion  of  anyone 
who  might  think  proper  to  examine  them. 

Sixteen  and  a  half  years  from  the  settlement 
of  the  first  account,  and  twelve  and  a  half  from 
tbe  fliing  of  tbe  final  account,  had  elapsed  be- 
fore thebill  in  this  ease  waa  exhibited.  While 
It  ia  admitted  that  as  to  persons  acting  in  a 
fiduciary  character  there  is  no  limitation  In 
casea  of  fraud,  this  principle  does  not  a.pply 
when  no  fraud  ia  charged;  and  none  la  eharaed 
or  imputed  in  this  ease.  It  is  contended  that 
after  a  reasonable  time,  the  settlement  in  tbe 
OrpbtaM"  Court,  bj  the  executor,  ia  a  bar. 
Mia 
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All  the  mattera  set  np  In  tbe  oompIaiBant^ 
bill  were  proper  for  examination  on  exeeptions 
to  the  acTOunts  of  the  executor  tn  the  Orphans' 
Court;  and  will  the  court,  after  twelve  yean  of 
silence,  allow  a  party— passing  by  the  Orphana' 
Court,  and  neglecting  to  use  the  meana  of  n- 
dress  which  that  court  would  have  afftvded  for 
any  misfeasance  or  omissions  of  the  executor — 


nical  *dev>Btavit  ia  charged  against  an  [*SSB 
executor,  without  an  allegation  of  fraud,  it  Is  a 
tort,  and  there  la  a  limitation.  This  li  not 
claimed  to  be  tbe  rule  in  eaaee  of  fraud. 

The  court  declined  hearing  Mr.  Coze  for  the 
appellee. 

Hr.  Justice  Story  delivered   the  opinion  of 
the   court: 

This  is  ft  case  of  an  appeal  from  a  deoree  of 
the  Circuit  Court  of  the  County  of  Alexandria, 
dismiiBing  a  bill  in  equity  brought  by  tbe  ap- 
pellant, Kan  Lupton,  the  widow  and  devisee  of 
the  testator,  David  Lupton.  Tbe  hill  waa  first 
filed  in  June,  1B33,  although  a  aubpiDia  waa 
issued  in  November,  1831,  and  it  seeks  to  open 
the  accounts  of  the  administration,  upon  tbe 
allegation  of  certain  errors  and  omissions  there- 
in, as  they  were  settled  in  three  sncoessive  ac- 
counts of  the  executor,  rendered  ex-parte,  and 
allowed  in  the  Orphans'  Court  of  Alexudrm, 
In  October,  1S16;  in  April,  1819i  and  in  Janu- 
ary, 1821.  The  bill  charges,  among  other 
thmgs,  that  the  estate  was  i£arged  by  tne  exec- 
utor with  the  payment  of  a  suppoeed  debt  of 
e4,450.43,  to  one  Peter  Saunders,  without  any 
sufficient  or  legal  evidence  that  it  waa  in  fact 
due.  It  also  charges  that  the  executor  omitted 
to  collect  of  John  M'Pheraon  ft  Boo  a  debt  dne 
to  the  estate  ot  fl,083.S0,  upon  their  note, 
and  also  speciOea  certain  credits  which  have 
been  omitted  to  be  given  by  the  executor;  and 
contains  a  general  allegation  that  other  debts 
have  been  lost  to  the  eatate  by  the  negligenee 
of  the  executor.  Tbe  prayer  of  the  bill  ia  in 
effect  to  open  tbe  accounta,  with  general  liberty 
to  surcharge  and  falsify.  There  is  no  charge 
in  the  bill  that  the  executor  has  been  guilty  oC 
any  fraud,  nor  any  reaaon  given,  nor  fact^ 
stated,  to  excuse  the  long  delay  and  laches  i^ 
bringing  the  bill  The  anawer  deniea  at^ 
equity,  and  insists  upon  tbe  correotneoa  of  tU.^ 
accounta  as  settled,  and  contains  a  toll  e:^!^- 
nation,  in  reply  to  tbe  specific  charges  of  tb« 
bill,  it  also  relies  on  the  settlement  ot  the  Ao- 
counta  In  the  Orphana*  Court,  Mid  the  I*pee  o/ 
time,  aa  a  bar  to  the  suit. 

The  opinion  which  we  have  formed  npoe 
this  laat  point  renders  it  wholly  iiiiiiiii  iimiij 
for  us  to  consider  several  others  which  have 
been  discussed  at  tbe  bar;  and  especially  tbe 
objection  that  the  Orphans'  Court  has  euls- 
sive  jurisdiction  over  tbe  matters  in  eontro- 
versy.  We  place  this  cose  wholly  tqxm  Uw 
ground  ot  the  lapse  of  time  ainoe  uw  aeeoBota 
were  settled  in  the  Orphans'  Court,  a  period 
from  twelve  to  sixteen  years  before  the  Ubg 
of  the  bill;  the  total  omission  of  the  bill  to 
state  any  facts  or  circumstances  to  aeeoont 
tor  or  Bxcuse  this  long  delay;  and  the  ataeiee 
of  any  suggestion  of  fraud  in  tbe  settlemeBta. 
Nothing  is  more  clear  than  the  general  rale 
that  ex-parte  aetttements  of  accounts  of  this 
PMenl». 
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•ort.  In  the  Orpliuw'  Court,  being  matters  with 
In  the  Mknowledged  juriadiction  of  the  court  ir 
the  ftdmlniltration  of  eetatea,  are  prima  facie 
eridenoe  of  their  own  Terity  and  eorreetneae; 
and  the  oniu  m-obandl  li  upon  thooe  who  teefc 
to  Impeach  tnem.  If  they  leek  to  impeach 
them,  H  ahoitld  be  bj  a  niit  bron^t  reeeatt 
tSC]  faeto,  within  •  reasoneble  time;  *and 
At  fvrtheat,  within  the  period  preicribed  b; 
the  itatnt*  of  llmitationa  for  actione  at  law 
«pan  inatten  of  aeoount;  or  else  to  assign 
■ome  ground  of  exception  or  diiabllity,  within 


to  tbefr  own  rolnntar;  laehee,  and  courts  of 
equity  are  narer  kotiTe  in  lending  their  ^d 
to  stale  and  neglected  claims,  for  the  known 
maJum  of  aueh  eonrts  is,  Tlgilantibus,  non  dor- 
mientibus  I^ee  mtrreniunt.  We  do  not  deem 
it  neceaaary  to  refer  t«  any  authoritlee  on  this 
p<rfnt,  M  it  baa  been  so  lone  and  so  fully  rec- 
ognized in  this  court;  and  npon  this  short 
groand,  we  are  all  of  opinion  that  the  decree 
of  the  CIradt  Court  diemissing  the  bill  ought 
to  be  afHrmed  with  coats. 

This  eauae  cune  on  to  be  heard  on  the  trans- 
•cript  of  the  reoord  from  the  Qrcuit  Court  of 
the  United  BUtes  for  the  District  of  Columbia, 
balden  in  and  for  the  County  of  Alexandria, 
and  waa  argued  by  counsel;  on  consideration 
whereof.  It  is  ordered  and  decreed  by  this 
eonrt  that  the  decree  of  the  said  Circuit  Court 
!■  tUa  cause  Ik,  and  the  same  U  liereby  al- 
inMcd  withoosta. 
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Woodbury  et  aL,  Olaimanta. 

Ttower  of  maatar  to  aell  atranded  vesaeL 
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L  thoofb  tnt  little  can  tn  saved.  Tbere 
f  dalDg  so  more  effectual  than  bj  ci- 
pealBC  tha  voael  te  sale ;  bj  which  tbe  enterprise 
•f  m»A  *ea  la  bioncht  Into  compctltloB  ■■  ara  ac- 
eaatoaed  to  eneonnlsr  ench  rlslia,  and  who  know 
ttPm  tiMrfcBc*  hew  te  estimate  the  ptobettle 
pteCta  d  ea<h  adrcatnrts. 
The  power  of  the  maater  to  tell  the  hntt  e(  tbe 


stranded  yttatl.  eilsts  also 
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unsnccesstnl  efforia  to  get  uer  slloat,  or  when 
the  TSBMl  In  hla  own  jnt^ent,  and  tbat  ot  tboaa 
competeot  to  lorm  en  aplalon  end  to  ad*lae,  can- 
not Be  deUvend   from  her  peril. 

It  tbe  msster  sella  without  good  fallh,  sr  wltb- 
ont  a  soDDd  discretion,  tbe  owner  mar>  against  tbe 
pnrehaaer,  assert  bta  right  of  proper^  In  tbe  sails 
and  rlcBlDx:  as  he  ma;  In  the  case  of  a  at.-anded 
vessel,  which  has  been  sold  without  good  faltb  In 
the  master. 

Tha  conrt  do  not  think  the  ease  ot  Smith  v. 
Brlddle.  2  WaiblDgton  C.  C.  R.  ISO,  sound  law. 
It  Is  expressed  In  terms  too  broad. 

APPEAL  from  tbe  Circuit  Court  of  the  Unit- 
ed State*  for  the  District  of  Uassachv 
setU. 

In  September,  ISM,  in  tbe  District  Court  of 
the  United  States  for  the  District  of  Massaehu- 
aetts,  tbe  New  Bngland  Insurance  Company 
filed  a  libel  stating  that  they  were  the  true 
owners  of  the  brig  Sarah  Ann,  then  In  the 
district  of  Haseaehusetti,  and  in  the  possession 
of  Obadiah  Woodbury  and  othere,  olaiming  to 
be  tbe  owoen  of  the  said  brig,  and  who  ara 
about  to  carry  her  to  sea  without  tbe  consent 
of  the  libetanU. 

A  summonB  was  issued  to  Obadiah  Wood- 
bury and  other*,  commanding  them  to  ap- 
pear and  show  cause  why  process  sbonld  not 
issue  agaitist  the  brig,  as  prayed  for  in  tbe 
libel;  and  they  appeared,  and  gave  stipulations 
to  abide  by  the  final  decree  of  the  court,  on 
an  appeal,  and  put  bi  an  answer  to  the  HbeL 

The  case  waa  proceeded  In  by  the  libelants 
and  the  respondent*  tn  the  District  Court,  and 
after  testimony  had  been  taken  to  the  matter* 
in  controversy,  a  pro  forma  decree  for  the  re- 

rndents,  diamissing  the  libel,  was  given  by 
district  Judge,  by  the  consent  of  the  coun- 
sel of  both  partlea;  and  the  libelants  appealed 
to  the  Cirenit  Court  of  the  United  SUtM  for 
the  District  of  liUasachueetta. 

Further  evidence  was  taken  tn  the  Qreuft 
Court  by  the  appellants,  and  tbe  defendant*, 
•nd  at  May  Term,  1835,  the  dreuit  Court  gave 
*a  decree  in  favor  of  the  defendant*  [*S8S 
from  which  the  New  Sngiand  Inauranoe  Com- 
pu^  proeecuted  thla  appeal. 

Tlie  fact*  of  the  caae  were  aa  follows: 

On  the  first  day  of  March,  IS28,  the  appel- 
lants, at  Boston,  underwrote  a  policy  of  insur- 
ance on  the  brig  Sarah  Ann,  TaJaed  at  four 
thousand  dollars,  in  port,  and  at  *ea,  during 
the  term  of  one  year,  from  the  SZd  of  Febru- 
ary, 1828.  On  the  25tb  of  Marob,  I8£8,  the 
br%  was  atranded  on  the  shore  of  the  island  of 
Nantucket,  and  on  the  following  day  an  aban- 
donment waa  made  by  the  owner*  for  a  total 
toe*  by  tbe  peril*  of  the  *ea.  The  abandonment 
waa  expreaaly  refused  by  the  assurers,  but  it 
was  not  withdrawn  by  the  owners  of  the  ves- 
sel; and  on  the  third  of  October,  1828,  a  eom- 
prami*e  was  made  between  them  and  tbe  as- 
surers, and  all  the  right  and  title  at  tbe  assor- 
er*  tn  the  brig  wa*  aasigned  to  the  appellanta. 
The  claimants  of  tbe  brig,  the  appellees,  as- 
serted a  title  derived  under  a  sals  nude  by  tha 
master  after  the  Stranding,  on  tbs  ground  ol 
an  absolute  necessity  for  euob  a  sale. 

In  May,  1828,  the  brig  was  brou{^t  Into  Bos- 
ton, after  having  been  ^ten  off  from  the  iliara 
at  Nantucket,  and  banng  been  repaired.  The 
repairs  at  the  bri^  and  her  eost  at  ths  sals 

ail 
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wuA*  Iv  the  master,  •monntcd  to  tmnty-fonr 


July,  IS28,  for  $2,738.41.  On  tha  14th  of  May, 
1828,  the  DrMldent  of  the  ineunince  compuiy 
wrote  to  toe  »geot  of  the  former  owners  of  the 
brig,  the  mssured,  itatlDg  that  the  brig  wu 
theD  In  Boetou,  and  laying,  "A»  she  ia  now 
within  70Vr    own  oontrol,   •■    agent   for    the 


■ale  of  her  at  Nantucket  aa  affirmed  hj  them; 
and  that  she  la  lold  for  their  account.  We,  of 
Mune,  shall  eonteat  the  validitv  of  the  sale 
aa  it  rMsrdi  ouiselTee,  and  we  think  the  own- 
•n  ousEt  to  eontest  it  tbemselvee." 

At  tnls  time  the  title  to  the  brig  wm  in  con- 
toat  between  the  asiured  and  the  assurere.  The 
abandmunent  waa  denied  to  be  good,  and 
aeltller  partj  waa  In  a  situation  to  assert  a  title 
without  eompTOmitting  righta  then  actiialty  In 
eonteatation.  Then  were  no  allegations  or 
proofs  in  the  eause  that  after  the  final  accept- 
aaee  of  the  abandonment,  in  October,  1S28,  the 
Mg  had  tteen  within  the  ports  of  Miueachu- 
aetts,  and  within  the  reach  of  the  procees  of 
the  court  for  a  reasonable  time,  within  the 
knowledge  of  the  appellants. 

The  facta  of  the  case,  as  stated  in  the  protest, 
and  aa  detailed  in  the  decree  of  Hr.  Justice 
BtoTT,  in  the  Circuit  Court  (2  Sumner,  213), 
were:  The  brig  having  on  board  a  cargo  of 
rice  and  ootton,  sailed  on  a  voyage  from  Savsn- 
Dob  for  Boston,  and  on  the  23d  of  March,  1828, 
waa  stranded  on  the  southwest  side  of  the  is- 
laod  of  Nantucket.  On  tba  next  day  assistance 
WM  obtained  from  the  shore,  and  the  anchors 
were  got  out  and  hove  tight,  in  order  to  start 
tl«  Tassel,  but  without  succeea.  In  the  oourae 
at  tjw  forenoon  the  wreok  master  came  on 
board,  with  twenty  men,  and  pursuant  to  bia 
directions,  the  deck  load  waa  thrown  over- 
tag*]  board.  TlMy  then  hove  'the  cables 
again,  iMtt  with  no  beneficial  effect.  They  then 
pioeeaded  to  open  the  hatches  and  discharge 
tbe  oargo  from  the  bold;  aod  then  hove  out  tha 
eablea  again,  bat  to  no  purpose,  aa  the  tide  had 
fallen,  and  there  waa  a  considerable  aurf  rolling 
In  ahoie. 

The  eaptaln  and  erew  romidned  on  board 
that    night,    and    the    day    following    nothing 


eather  moderated,  the  cargo  was,  with 
great  difficulty,  got  on  shore.  The  protest 
■tated  that  the  irind  and  the  surf  of  tne  sea 
had  drl*eD  the  brig  ao  far  on  ahore  as  to  render 
it  tmpossible  to  get  her  off. 

It  farther  appeared  from  the  erldence  that 
the  place  where  the  brig  was  stranded  was  on 
a  aandy  beach,  about  twelve  miles  distant  by 
■aa,  and  six  milea  by  land,  from  the  town  of 
Nantucket;  and  that  the  brig  was  at  no  tima 
h^  and  dry  there.  The  depth  of  the  water 
•bout  her  varied;  sometimea  It  waa  six  feet, 
and  sometimea  it  waa  ten  feet,  and  ihe  was 
at  BO  time  of  tide  out  of  water.  The  oargo  was 
diaeharged  in  about  Bve  daya,  and  the  spars, 
■all^,  and  rigging  were  then  stripped  off  and 
carrM  en  shore,  and  sold  In  small^  lots  to  the 
Ugheet  bidder.  After  the  cargo  was  sold,  tlie 
Img  beoane  loose  in  tha  sand,  and  slewed 
round,  and  lay  with  her  broad-side  to  the  slior«. 
She  was  sold  on  the  ISth  of  March,  by  "-- 


master,  at  pabBe  aueUon  where  she  lay,  for 
tI2T;  at  the  same  time  the  span,  sails,  and 
rigging  were  sold  for  $422.40.  No  efforts  ap- 
peared to  liave  been  msde  to  get  the  ^rig  off 
the  shore,  tbongh  she  had  not  then  sustained 
any  serious  injury.  Three  intelligent  survey- 
ors, at  a  subsequent  period,  estimated  the  re- 
pairs of  her  hull  as  not  exceeding  $492.25.  The 
brig  was  got  off  by  the  purchasers  soon  after 
the  sale,  and  was  carried  to  the  port  of  Kan- 
tucket  and  there  repaired.  The  whole  cost  of 
the  brig  to  the  purchasers  including  the  repairs, 
and  outfits  to  Boston,  was  represented  to  have 
been,  92,4M.eT;  and  she  was  sold  under  tha 
order  of  the  purchasers,  aa  stated,  at  Boatoo, 
in  July,  1828,  for  $2,736.41." 

The  case  was  submitted  to  the  court,  on 
printed  arguments,  by  Mr.  Pickering  for  the 
appellanta,  and  by  Mr.  Saltonstall  for  the  ap- 
pellees. 

The  argument  for  the  appellants  atatod: 

The  appellants  contend  that  this  caae  waa 
not  such  as  to  require  or  justify  a  sale  of  the 
vessel  by  the  master,  upon  the  alleged  xrouud 
of  necessity,  as  the  owners'  agent  uid  the  un- 
derwriter* were  in  Boston,  and  there  was  an 
easy  and  regular  communication  by  mail  be- 
tween Boston  and  the  island  of  Nantucket, 
where  the  vessel  was  ashore;  and  they  migbl 
and  ought  to  have  been  consulted  by  the  mas- 
ter before  making  such  sale. 

In  cases  resting  upon  the  aame  prindplea, 
for  example,  hypothecation  by  the  master  ia 
cases  of  necessity,  the  rule  laid  down  by  the 
English  courts  is  that  the  master  can  hypothe- 
cate only  when  the  vessel  is  in  some  other 
place  than  an  English  port.  No  Bn^ish 
'case,  it  is  believed,  can  be  found.  Id  (*S00 
which  the  master  has  l>een  authorized  to  do  A 
while  in  England;  the  English  writers  cMi- 
sider  that  every  port  in  England  is  a  home 
port,  and  the  residence  of  the  English  ownar. 

The  learned  author  (Abbott  on  Shipping, 
123)  adds  that  Ireland  has  been  held  to  he  a 
foreign  country,  but  that  since  the  union  it  'a 
doubtful  whether  the  rule  ia  not  altered.  See, 
also,  the  case  of  The  Lavinia,  Barclay,  before 
Mr.  Justice  Washington,  1  Wash.  C.  C.  R.  49. 
So  in  cases  of  the  lien  of  material  men,  the 
courts  of  the  United  States  have  held  that 
when  a  vessel  waa  repaired  in  a  port  of  a 
State  to  wUcb  she  did  not  belong,  there  waa  a 
lieu  by  the  general  marine  law;  but  if  the  re- 
pairs were  made  in  her  own  State,  there  was 
no  lien,  unless  established  by  the  local  laws  of 
such  State.  The  General  Smith,  4  Wheat.  438; 
4  Peters's  Cond.  Hep.  439. 

As  to  the  necessity  of  the  sale,  generally,  it 
is  a  prominent  fact  that  the  veeael  was  got  off 
very  soon  after  she  waa  sold  on  the  sandy 
shore,  which  was  a  smooth  beach  without  any 
rocks,  and  she  was  immediately  repaired  and 
fitted  for  sea  again. 

The  brig  Pearl,  2  Bumner'a  Rep.  217,  to 
which  the  (Srcuit  Court  alludes  in  giving  the 
opinion  of  the  case  at  the  bar,  was  stranded 
nearly  in  the  aame  place  with  the  Sarah  Ann. 
and  lay  there  through  the  winter,  and  waa  got 
off  In  tha  following  apring.  Several  other  vea- 
sela  which  went  ashore  on  the  aame  island  have 
been  got  off,  as  appeora  by  the  depositiona  la 
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b  Um  Ckh  of  Gordon  t.  Th«  MuiftehuaetU 
Ftre  «nd  Harine  InauranM  Comp&nj,  2  Pick. 
Bap.  249,  the  ressel  belonged  to  Portland, 
Uaine,  and  was  itranded  in  Bt.  Domingo,  and 
tbe  sate  was  held  justifiable.  In  Idle  t.  The 
Bofal  Bzcbange  Inaurance  Company,  8  Taun- 
ton, 7S6,  cited  in  the  Maasachusetts  ease  just 
referred  to,  a  ship  from  London  took  the 
gronnd  In  Uie  River  St.  Lawrence,  below  Que- 
bec: bnt  in  this  case,  it  is  to  be  noticed  that 
two  of  the  ownera  resided  in  Qnebee,  and  the 
•ale  waa  considered  to  Im  aanctioned  hj  them; 
which  distinguishes  it  from  the  ordinary  case 
of  aalea  hj  the  matter  upon  his  own  authority 
^one.  In  Hayman  v.  Molton,  S  Esp.  Rep.  66, 
the  Teasel  went  from  London  to  Jamaica,  where 
•Im  got  aground.  In  Read  ▼.  Bonhom,  8  Brod. 
&  Buigi  U7,  a  London  ship  was  lost  in  the 
Eaat  Indies. 

Tte  ease  of  Tbomeley  t.  Hebson,  2  Bam.  & 
Aid.  613,  was  tbat  of  a  New  York  T«MeI  in- 
anred  in  London,  and,  white  on  b«r  voyage,  so 
mneli  tojnred  by  strese  of  weather  that  the 
crew  deserted  her  at  sea:  she  was  afterwards 
taken  possession  of  by  ibipa  tbat  fell  in  with 
her,  and  was  brought  into  Rhode  iBland,  about 
two  hundred  miles  from  New  Vork,  where  the 
owners  resided.  She  was  sold  under  a  decree 
of  the  Admiralty  Court,  for  the  salvors,  at  » 
great  aacrifice;  and  the  Conrt  of  King's  Bench 
held  tbat  the  owners  at  New  York  "were  near 
OBOU^  to  have  acted  in  the  business  at  the 
time;"  and  might  have  prevented  the  sale  by 
lAising  money  to  release  the  ship,  and  there- 
fore were  not  entitled  to  abandon  to  the  under- 
writer*: and  so  the  sale  was  not  Justifiable. 
t«l*]  *In  this  case  (Cannan  r.  Meaburn  et 
aL,  1  Bing.,  243)  the  master  told  the  cargo, 
nnder  a  decree  of  a  vice-admiralty  court  in  tha 


state."  The  court  say,  "Vothing  but  an 
treme  necessity"  will  Justify  tne  sale,  ete. 
This  was  also  a  foreign  port.  The  court  adopt 
the  reasoning  of  Lord  Stowell,  in  the  case  of 
The  Fanny  and  The  Elmira,  Edw.  Admiralty 
Rap.  117,  which  again  supposes  a  case  where 
tke  ahip  ii  in  a  foreign  port,  where  then  ta  no 
eorraapondent  of  the  owners,  etc. 

The  leading  case  of  The  Gratltudlne,  S  Rob. 
Adm.  Rap.  240,  is  also  that  of  a  vaasel  being 
in  •  foreign  port,  and  requiring  repair*.  The 
maatcr  waa  allowed  to  hypothecate  the  cargo. 
Tha  learned  judge  (Lord  Stowell),  In  bis  rea- 
ioiiing  on  the  question  of  Dooeesity,  by  way  of 
iUnatration,  puts  tha  case  of  a  ship  driven  into 
port  with  a  perishable  cargo,  where  the  maatsr 
esD  hold  no  communication  with  the  proprie- 
tor (see  p.  260),  in  which  case  the  authority  of 
agent  is  devolved  upon  bim,  etc  A  similar  il- 
lustration is  again  put  at  p.  261,  still  keeping 
tn  view,  throu^out,  the  Idea  of  a  foreign  port 
aa  an  ingredient  in  the  necessity. 

In  ■  Massachusetts  case  (Bryant  t.  The  Com- 
monwealth Insurance  Company,  13  ^k.  Rep., 
641),  a  vessel  wt*  owned  and  insured  in 
Ibissachnsetts,  and  stranded  on  the  coast  of 
Virginia  I  the  cai^  was  landed,  and  waa  not 
of  a  perishable  nature,  and  might  have  been 
kept  in  reasonable  safety  until  tne  owners  and 
tnanrers  in  Massachusetts  conld  be  heard  from; 
and  it  was  held  that  the  master  had  not 
nrthority  to  sell  the  cargo  and  break  up  the 
!•  li.  ad. 


case  lay  down  the  rule  that  the  necessity  most 
b«  so  strong  as  to  leave  no  alternative  to  tha 
master.  They  say,  "The  courts  have  en- 
deavored to  limit  and  gtiard  this  branch  of  tha 
mercantile  law  with  the  greatest  care;  tha 
strongest  language  has  been  employed,"  ete. 

In  Hall  V.  The  Franklin  Insurance  Company, 
0  Pick.  Rep.  4S7,  the  court  say,  "There  must  be 
something  more  than  expediency  in  the  case; 
the  sale  should  be  indispenBably  requisite.  We 
mean  a  necessity  wbieh  leaves  no  alternative, 
which  prescribes  the  law  for  itself,  and  puts 
the  party  in  a  positive  compulsion  to  act." 

The  case  of  Scull  v.  Briddle,  2  Waah.  a  a 
Rep.  ISO,  was  trover  for  certain  sails,  rigging, 
etc.,  which  belonged  to  a  vessel  that  was 
wrecked  on  the  coast  of  Maryland.  The  vessel 
and  tackle  were  sold  at  a  public  sale  by  the 
master.  Mr.  Justice  Washington  laid  down  the 
rule  of  taw  to  be,  "that  In  cases  of  extreme 
necessity  the  master  may  sell  in  a  foreign 
country  rather  than  let  the  property  perish,  but 
not  in  the  country  where  his  owner  lives;  and 
no  case  of  the  sort,  it  is  believed,  can  be  shown. 
Mischievous  would  be  the  consequence  if  such 
doctrines  were  tolerated."  See,  also,  the  case 
of  The  Schooner  Tilton,  in  the  Circuit  Court  of 
Massachusetts,  6  Mason,  46.  'The  result  [■S91 
of  tbese  cases  is  tbat  the  legal  necessity  to 
justify  a  sale  by  the  master  must  be  some- 
thing more  than  a  mere  moral  neceuity;  it 
must  be  such  a  case  of  urgency  as,  in  the 
language  of  the  court  in  Massachusetts,  "to 
leave  no  alternative;"  and  the  degree  of  this 
necessity  may  be  the  better  understood  by  the 
important  drcumstance  mentioned  in  the 
leading  cases,  viz.,  that  the  disasters  hi  those 
cases  happened  to  the  vessels  while  in  foreign 
ports,  and  where  the  master  had  no  oppor- 
tunity of  consulting  the  owners. 

Further:  it  is  not  enough  that  the  master 
makes  a  sale  in  good  faith,  although  this  must 
accompany  the  necessity;  and  this  latter  must 
be  dearly  and  indisputably  made  out.  It  may 
be  also  added  that  sound  policy  demands  that 
sales  of  this  description  should  not  be  too  much 
encouraged  by  aSordlng  facilities  to  masters 
to  effect  them;  especially  in  easei 
present,  where  they  have  the  meai 
suiting  their  owners  in  their  r 
country. 

Bat  if  tbe  court  should  think  that  the  fact* 
prove  a  caae  of  legal  necessity.  In  respect  to 
the  sale  of  the  hull  of  tbe  vessel,  the  Iibelanta 
still  contend  that  there  was  no  such  necessity 
as  to  the  sails  and  rigging,  etc  These  had 
been  taken  out,  as  well  as  the  cargo,  and  had 
been  carried  on  shore  in  safety. 

Instead  of  selling  the  sails  and  rigging  on  tha 
spot,  under  every  disadvantage,  sncb  as  exact- 
ing cash  in  hand,  and  the  purchaser  to  take  tha 
risk  of  title,  etc.,  the  master  should  have  either 
sent  them  to  Boaton,  where  the  parties  inter- 
ested could  have  sold  them  to  tbe  beat  advan- 
tage, or  he  should  have  immediately  given  in- 
formation of  their  having  been  brought  on 
shore,  and  then  waited  for  orders.  If  sold  at 
Boston,  they  would  have  brought  one  thousand 
dollars,  or  upwards;  as,  according  to  tbe  usual 
estimate  the  aiJla  and  rising,  ate.,  are  con- 
lis 
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alderad  about  tqaaJ  to  tlie  ralne  of  the  bull,  or 
hftif  tha  value  of  the  entire  veHeL 

At  all  «Tuita,  whatever  might  ban  been  th« 
value  of  the  aula  and  rigging,  there  was  no 
BMeaaitf  for  seUlng  them,  aa  they  were  alieadjr 
landed,  with  the  cargo;  and  the  master  might 
eaail;  have  edTiaed  Ue  owner*  and  underwrite 
eta,  and  waited  for  their  ordwa;  which,  by  the 
naual  oourae  of  the  mail  from  Boaton  to  Nan- 
tnclcet,  would  tiave  reached  him  in  two  days. 
In  point  of  fact,  the  Ubelanta  did  lend  an 
agent  to  Nantucket  aa  loon  aa  the  Iom  wai 
Imown  in  Boeton,  who  offered  to  pay  all  ex- 
penaea  incurred,  ete^  if  the  veseel  could  be  de- 
livered to  him;  but  the  sale  had  already  taken 
placa,  and  the  purchaaera  refuaed  to  reUnqnish 
the  Teaael  to  the  agent. 

In  conclusion,  the  libelants  would  respect- 
fully urge  upon  the  consideration  of  the  court 
tbe  consequences  of  sanctioning  salea  of  this 
kind,  made  under  circnmstaneea  which  do  not 
clearly  and  nneqnivocally  amount  to  the  strict 
lual  BeeeHity  which  the  courts  have  required. 
The  greater  the  facilities  that  are  afforded,  the 
atrooger  will  be  the  temptation  to  make  such 
aalea  fraudulently;  and  the  fraud  will  be  the 
more  difficult  of  detection  in  prc^rtion  as  tbe 
9»S']  'necessity  will  b«  a  question  to  be  set- 
tled more  by  the  opinions  of  tbe  master  and 
other  witnesses,  than  by  simple  matters  of  fact. 
And  even  in  eases  where  there  may  be  no 
direct  fraudulent  intent,  the  facility  of  sailing 
will  proportionally  lessen  the  efforts  of  the 
master  uid  seamen  to  rescue  their  vessel  from 
impending  danger  and  loss,  and  the  owners 
and  undwwriters  will  ba  made  to  suffer  accord- 
I]    ■ 
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e  eourt  must,  in  this  and  other  oaaaa,  give 
wel^t  to  the  Important  considerations  of  pub- 
lie  potley,  or  expediency,  in  laying  down  prae- 
tkable  principles  which  are  to  govern  the  eon- 
doei  of  partiea;  and  it  la  nuLnifeat  that  far 

nter  mischiefs  will  follow  from  allowing 
Itles  in  making  such  aalea,  especially  In 
home  porta,  than  by  rigorously  restricting  them 
to  eaaes  of  absolute  necessity— anch  a  necessity 
aa,  in  the  language  of  the  oourta,  "leavea  no 
alternative." 

Ifr.  Saltonatan,  for  the  appellee*,  submitted 
tht  following  pointat 

I.  The  aale  made  by  the  master  was,  under 
the  drcnmstancea,  Justifted  bv  necessity.  It 
was  made  by  him  In  good  faith.  There  was  a 
moral  necessity  for  it.  Tbe  haxard  to  which 
tbe  bdg  waa  exposed  was  so  great,  the  expense 
that  most  be  fnenrred  in  attlmptlnr  to  get  ber 
off  would  be  great  and  eertain,  and  the  result 
of  further  attempts  ao  uncertain,  that  tbe  sale 
waa  (nstUtable,  and  passed  the  property  to  the 
pnrenaaers. 

B.  The  aale  waa  assented  to  and  adopted  by 
Croaby  and  others  afterwards,  who  thus  rati- 
fied the  aet  of  the  master,  and  their  assignees 


I  continued,  yet  the  libelants  cannot 
accept  H  six  montha  after  it  was  made,  having 
flnt  rafoaed  to  aooept  It,  and  thus  avoid  the 
affect  of  the  aoqnieaeence  and  adoption  of  tbe 
master'a  acta  W  tbe  assured,  by  foroe  of  tbe 
technical  rule  uat  an  abandonment,  when  ae- 
aepted,  lelatea  back  t«  tha  Um  wbaa  ft  waa  of- 
fered. 
IK 


4.  Tbe  aala  by  Polger  and  others  t«  tbi 
claimants  was  made  in  Boetim,  July,  1828. 
The  libelant*  Icnew  the  brig  was  in  Boston  In 
May  preceding,  but  gave  no  notice  to  the  pur- 
chaaera or  their  agent,  and  took  no  step*  to 
prevent  a  sale.  This,  It  i*  eontended,  ia  a 
fraud  on  the  elalmanta,  and  a  eourt  of  equity 
(which  a  eourt  of  admiralty  is,  with  limited 

Kwera)  will  not  aid  a  party  who  thus  ataada 
, ,  and,  by  his  silence  and  Inaction,  poinita 
another,  without  notice,  to  purchase.  It  is  a 
fraud  on  tha  Innooent  bona  fide  purchaser. 

6.  The  demand  of  the  libelants  is  stale,  and 
cannot  now  be  set  up  and  enforced.  The  vea- 
scl  was  abandoned  March  29th,  1828;  tbe  libel 
was  not  filed  until  Beptember,  1834,  more  than 
six  yean  afterwards. 

t.  If  the  sale  be  adjudged  void  for  want  of 
authority  in  the  master  to  make  it  under  the 
circumstances,  and  not  ratified  by  the  acquiesc- 
ence of  Crosby  and  others,  with  the  knowledge 
of  tbe  Ubelants;  if  the  libelants  are  not  eatop- 
ped  by  their  silence  and  inaction,  'and  ['19* 
the  suit  was  commenced  in  due  ncsson,  then 
tbe  claimants  ask  to  be  allowed  the  expeoaea 
and  reasonable  reward  for  tfaeir  vendors  (the 
purchasers  and  salvors)  labor  and  bawd, 
which  amonnta  to  nearly  the  snm  for  wbldi 
she  was  sold. 

1.  The  first  point  presents  two  qneations 
Srst,  as  to  the  authority  of  a  maatar  to  sell  his 
vessel,  and  under  what  circnmstaneea;  aeeondi 
whether  tbe  sale  in  this  ease  waa  intiflable. 

As  to  the  authority  of  a  master  to  Bell  on  the 
ground  of  necessity,  the  law  haa  been  fully  ax- 
amined  In  England,  and  by  this  court,  as  well 
aa  in  Massachusetts,  New  York,  and  other  com- 
mercial States,  wittiin  a  few  yeara,  and  bks 
been  clearly  settled. 

We  believe  it  to  be  correctly  stated  in  the 
opinion  of  the  Qrcult  Court  in  this  case  (K 
Sum.  R.  206).  "I  agree  at  once  to  the  doe- 
trine,"  says  the  leaned  Judge  (p.  Zlfi),  "that 
it  Is  not  sufficient  to  show  that  the  master 
acted  in  good  faith,  and  in  the  exercise  of  his 
best  dis^etion.  The  claimants  upon  whom 
the  onus  proband!  is  thrown  must  go  farther, 
and  prove  that  there  was  a  moral  necessity  for 
tbe  sale,  so  as  to  make  it  an  urgent  duty  upoB 
the  master  to  sell,  for  the  preservation  of  the 
interest  of  all  concerned.  And  I  do  not  well 
know  how  to  put  tbe  case  more  clearly  than  by 
stating  that  if  the  circumstances  were  sneK 
that  an  owner,  of  reasonable  prudence  and  dia- 
eretion,  acting  on  tbe  pressure  of  tbe  occasion, 
would  have  directed  the  eale  from  a  firm  opio- 
ion  that  the  brig  oonld  not  be  delivered  from 
the  peril  at  all,  or  not  without  the  baaard  of 
an  expense  utterly  disproportionate  to  her  re«l 
valne  as  she  lay  upon  tbe  beach,  then  tbe  sale 
by  the  master  was  justifiable,  snd  must  be 
deemed  to  be  made  by  a  moral  neceuity.  And 
I  consider  this  to  be  tbe  true  doctrine,  dedu- 
cible  from  the  case  of  Gordon  v.  The  Maasachn- 
setts  Fire  and  Marine  Insurance  Company,  2 
Pick.  R.  24S,  where  the  subject  Is  examined 
very  much  at  large,  and  with  great  ability." 

We  believe  tbe  doctrine  on  this  subject  to  be 
here  truly  stated,  and  are  willing  the  coodnet 
of  Captain  Philllra  should  be  tested  by  it. 

The  law  on  this  subject  was  fully  examined 

in  the  ease  cited  (2  Pick.  R.  249]  by  the  Uta 

distinguished  CUaf  Justloa  Parker,  of  Masaa- 

rat«ra  1*. 
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dittMtU.  It  fc»B  eome  under  the  eonaidemtton 
of  the  Mune  court  In  HTe»I  •nbeequent  cbmi, 
•nd  bM  been  raTlMd;  but,  on  ■  GBrefuI  eonaid- 
at«tini  of  Uie  bmm,  it  will  be  found  that  the 
dootrlse  of  the  Dnt  eaie  h^e  not  been  varied, 
but,  OB  the  eontraiy,  ha»  been  eonflnned.  Hftll 
•t  ftl.  T.  The  FmikliH  luunnee  Companj,  0 
Pidc  4Mi  Winn  et  mL  t.  The  CoIumbU  In- 
■DTftnce  Compviy,  12  nek.  STO;  Biyuit  et  >L 
V.  The  Common  wultb  InaunuiM  CtaavtMj,  13 
Hck.  64S. 

Id  the  cue  0  Pick.  460,  the  tale  wu  not 
Juitifled ;  bnt  It  wu  on  account  of  the  partlon- 
Iftr  drcnnutkneei,  aa  each  case  iodeed  muat  de- 
pend on  its  own  circuuutaQcea.  The  ahip  vas 
OB  ft  voyage  from  Beaton  to  Kew  Orteana; 
•truck  on  the  coaet  of  Flnlda}  waa  got  off,  and 
proceeded  to  Ke;  We«t.  She  did  not  leak,  and 
■igfat  hsTB  remained  there  In  lafet/  until 
■oUee  of  the  diaaeter  ahould  have  been  tent  to 
Boston;  and  after  the  aale,  the  veaeel  in  fact 
S»B*}  proceeded  to  'Boston,  with  the  lame 
master,  and  without  koj  repairs.  It  waa  prop- 
erly held  that  the  lale  waa  not  necsBsary,  and 
that  the  inanrera  were  not  affected  by  it.  Bry- 
Mit  T.  The  Commonwealth  Insurance  Company 
wa«  the  ease  of  a  cargo  insured  from  Havana 
to  Otatine,  in  Maine;  the  vessel  was  wrecked 
■bout  forty  miles  from  Norfolk,  but  the  cargo 
was  taken  from  the  veaael  without  damage, 
and  ml^t  have  been  s«ait  to  its  place  of  deati- 
■ation  for  less  than  fifty  per  centum  of  Ita 
vmlne;  but  the  muter  sold  it  on  the  beach, 
«Bd  it  was  held  that  there  waa  not  a  legal 
neeeeaity  for  the  sale. 

It  i*  *«ry  dear  that  the  atUe  waa  not  JnatUla- 
bl«,  according  to  the  doctrine  in  Gordon'a  eaae, 
•ad  as  clear  that  there  ia  no  timilsritv  between 
th«  dretuuatances  of  that  aale  and  the  sale  of 
the  brig  Sarah  Ann.  This  subject  has  come 
under  the  consideration  of  tbia  court,  and  the 
law  la  settled  on  the  same  principles  aa  in  the 
eases  dted.  Patapseo  Insurance  Company  v. 
Sontligate  et  al.  6  Peters'a  Rep.  OOt. 

It  can  hardly  be  nnderatood  to  have  been 
settled  in  England  that  a  master  has  authority 
to  sell  a  ahip  on  the  ntrand  of  neoessity,  until 
the  eaae  of  Idle  v.  The  Roy.  Bz.  Asa.  Co.  6 
Tkont.  R  770,  and  >  Hoore.  In  that,  and  in 
■Dbaequent  eaaes,  it  is  placed  on  the  same 
gronnd  as  in  this  eonntry,  and  that  is,  the 
gronnd  of  necessity — moral,  legal  neceaslty, 
ariaing  from  extreme  peril  and  the  danger  of 
deliiy.  It  follows  necessarity  from  the  relation 
of  the  master  to  those  interested,  that  there 
mnat  be  this  authority.  It  supposes  %  eaae  of 
extreme  peril.  What  ia  to  de  done!  It  will 
■at  do  to  wait  until  the  owner  can  be  consulted. 
There  Is  a  necessity  for  immediate  dedaion  and 
action.  In  auch  cases  the  master  may  do  what 
be  Bil^t  well  suppose  the  owner  would  do  if 
present;  sod.  In  the  exercise  of  s  sound  dlsere- 
tfam,  sell  the  vessel  and  appnrtenancea. 

It  foUowa  from  the  principles  and  the  reaaons 
OB  which  this  authority  rests,  that  It  cannot  be 
affected  by  the  drenmstance  in  what  country 
the  disaster  happened;  whether  In  a  foreign 
eoontrr  or  not.  There  is  no  case  in  which  it 
k  decided  that  thla  authority  ia  limited  to  cases 
faappenlag  In  a  foreign  country.  The  question 
ta,  in  every  eaae,  whether  there  waa  an  urgent 
Mceasity  for  the  sale— whether  a  delay  would 
be  estremelf  perikna.    la  suoh  ■  cue  it  wonM 


be  absurd  to  asy  that  the  muter  shall  not  sdl, 
becftuae  tlie  veasel,  though  exposed  to  immedi- 
ate deatructlon,  is  In  the  country  of  the  owner's 
residence.  And  in  a  country  of  auch  vast  ex- 
tent aa  ours,  the  doctrine  suggested  woold  be 
extremely  injurious  In  Its  oonsequenoes.  In 
moat  of  the  decided  cases,  as  might  be  sup- 
poaed,  the  stranding  bsppened  abroad.  In  the 
case  of  hypothecation,  the  vessel  is  supposed  to 
be  In  safety.  The  question  is  ss  to  funds  for 
repairs  and  outfits,  and  In  auch  caaea  it  la  rea- 
aonabls  that  in  a  country  of  auch  limited  ex- 
tent and  facility  of  communication  aa  England, 
the  owner  should  be  eonaulted.  There  can  sel- 
dom be  %  neceaaity  for  instant  setion.  Still  Ire- 
land, and  it  ia  believed  Scotland,  are  eonsideied 
to  be  foreign  countries:  tad  it  may  be  n- 
marked  that  Nantucket  Is  farther  from  the 
main  laud  than  Ireland  Is  from  *Eng-  [*>•« 
land,  and  that  the  owners  were  five  hundred 
milei  from  that  island,  and  In  aaother  State. 
The  case  of  Scull  v.  Briddl^  2  Wuh.  Clr. 
B.  160,  ia  very  briefly  reported,  and  this  point 
not  essential  to  the  decision,  which  wu 


Compsuy,  the  deciaion  was  not  placed  at  all  on 
the  circumstance  that  one  of  the  owners  waa 
present;  on  the  eontraiy,  Dallu,  (&.  J.,  re- 
marked, "I  should  further  say  that  on  the 
broad  ground  of  •  power  to  act  on  a  sudden 
emergency.  In  order  to  save  m  much  u  eoald 
be  saved  from  impending  ruin,  whether  the 
sale  be  by  the  owner  or  the  captain  will  make 
no  difference,  if  the  dreumstaneea  justified  the 
selling,  and  the  sale  was  honestly  and  fairly 
conducted."  And  with  another  remark  of  the 
I  learned  Judge  the  oonslderatloa  of  this 
part  of  the  case  la  closed:  "Althou^  general 
principles  are  hi^y  valuable  when  they  can 
be  of  general  and  extensive  application;  yet, 
from  the  very  natnre  of  snbjstts  of  this  de- 
scription, the  epplicstion  of  pilndplea,  u  far 
as  decided  cases  fnrniah  any  rule,  must  de- 
pend upon  the  eironmatances  of  the  particular 

It  Is  eontended  that  under  the  law  aa  settled, 
the  sale  of  the  Sarah  Ann  was  proper  and  justi- 
fiable. Thk  makes  it  neeeaaary  to  look  to  the 
evidenea. 

Was,  then,  the  sale  Justifiable  t  Undn-  aU 
the  drcninstanees,  waa  it  necessary  for  tiis 
captain  to  sell  the  property?  If  it  wu  »  valid 
■ale,  then  the  title  of  the  dslmants  is  nnqnea- 
tionable.  This  depends  on  the  state  of  thing* 
at  the  time.  What  wu  the  dtuatloB  of  the 
vessel  when  the  captain  dssp^ired  of  grtting 
her  off,  and  determined  to  unlade  the  cargo,  to 
atrip  the  veeael,  and  to  sell  the  property  uereT 
It  is  neccMsry  to  look  at  the  evidence.  The 
depositions,  on  the  part  of  the  elaimants  are 
very  strong;  and  we  think,  eoncluaivs  on  (hia 

As  to  the  Butn  hots,  they  are  nneontradtet- 
I;  on  the  coatnry,  aa  to  Uie  exposure  of  the 
brig,  ete.,  they  are  eorroborated  by  Pease  and 
Oanlncr,  two  of  the  libelants'  witnMses.  Aa  re- 
marked by  the  learned  jodge  before  whom  the 
cause  was  tried  (2  Sum.  R.  p.  SIO),  we  most 
look  to  the  state  of  things  u  it  was  al  the 
time  of  the  sale,  and  weigh  sH  the  draoa- 
at^neea;  aa,  the  position  and  exposure  of  the 
brig  I  tha  seasoa  ot  the  jear  aad  ohaaee  of 
U1 
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■toniu;  the  danger  from  itomu;  the  arpeue 
of  farther  ftttempta  to  get  her  off;  the  prob- 
able cbftaceB  of  succeBH ;  &nd  the  neceaaity  ot 
immediete  aetioD  on  the  part  of  the  maatar. 
The  object  of  the  captain  at  tint,  and  ae  long 
aa  there  appeared  to  be  anj  hope,  was  to  get 
her  off.  He  made  use  of  Jnilidoiu  and  atrenu- 
oiu  exertions,  availing  hiniMtf  of  the  akill 
nd  ezperienoe  of  George  Myriek,  the  wrecic 
maater,  until  the  gale  droVe  her  to  far  on  ahoce 
that  all  further  exertion  aeemed  to  be  hopeleea. 


or  chart  will  ehow  at  once  that  ahe  waa  bx- 
poeed  to  the  whole  reach  of  the  ocean  from 
S>7*]  eouthweet  to  'southeast.  No  spot  on 
tbe  coast  is  more  exposed  to  peril;  and  this 
la  not  eontradieted  t^  a  single  witness,  except, 
perhaps,  bj  Captain  Atkins  Adams,  who  went 
to  Nantnuet,  where  he  never  waa  before,  as 
agent  for  tbe  underwriters,  and  waa  within  half 
a  mile  of  the  epoL  At  tbe  time  of  the  sale, 
the  brig  lav  on  an  opm  shore  of  ihifting  aand, 
nearlj  high  and  dir;  bar  cargo  discharged, 
and  the  sails  and  Tigging  taken  on  shore  to 
save  them. 

Then,  as  to  the  probabillt]'  of  a  gale.  It 
will  be  seen  bf  the  Matimonj  that  storms,  and 
severe  storms,  are  frequent  at  that  season  of 
the  year.  It  waa  in  the  mouth  of  Mareh;  pro. 
verbiaUr  blustering  and  etormy. 

But  the  great  objection  to  the  sale,  is  on  the 
ground  that  it  was  in  the  country  of  the  own- 
ers' resldeuee;  they  residing  m  Hampden, 
Halne,  and  that  they  had  an  agent  in  Boston. 
There  Is  nothing  in  tbe  evidence  to  show  that 
Thomas  Curtis  was  agent  for  tbe  owners,  and 
known  to  be  such  to  Captain  Phillips,  except 
for  the  purpose  of  obtaining  insurance.  It  is 
conclusively  proved  that  there  was  a  necessity 
for  immediate  action,  and  that  a  delay  for 
the  purpose  of  receiving  instructions  from  tbe 
owners  or  their  agent  would  have  been  attended 
with  extreme  hazud.  Iuf(»-mation  of  the  state 
of  the  vessel  was  sent  to  Boaton,  March  23. 
The  abandonment  was  March  29,  probably  im- 
mediately upon  the  receipt  of  the  letter.  And 
it  is  believed  that  at  that  time.  In  tbe  month  of 
Uvob,  the  mall  from  that  island  to  Boaton  was 
■eldom  leas  than  a  week.  Thwa  waa  then  no 
■teamboat  oommunlcation. 

Wa  contend  that  Captain  Phillips  eonid  not 
have  dona  otherwise  than  he  did,  after  having, 
without  sncoesi,  attempted  to  get  the  vessel  off, 
without  the  most  gross  careleaaneaa.  No  course 
was  left  for  blm  bat  that  which  be  pursued— 
to  discharge  the  eargo,  and  get  on  shore  tbe 
sails,  etc.,  as  s4Mn  as  possible,  and  sell  them 
there,  to  save  what  he  could,  for  whom  it  might 


The  vessel  was,  in  fact,  got  off  by  the  pur- 
chasers. We  are  not  to  judge  by  tbe  event, 
but  by  tbe  situation  at  the  time  of  the  sale. 
The  captain  may  act  with  perfect  propriety  in 
selling;  a  ship  may  be,  to  all  appearance,  m  a 
desperate  attuation,  and  yet  she  may  moat  un- 
expectedly be  saved.  That  waa  the  caae  of  the 
ship  Argonaut.  Peele  et  *L  t.  The  Merchants' 
Insurance  Company,  3  Maaa.  R.  28.  Her  situa- 
tion was  much  like  that  of  this  brig;  it  seemed 
to  be  desperate;  but  ahe  was  saved:  and  yet 
the  learned  judge,  in  a  most  able  and  elaborate 
opinion,  decided  that  "the  owners  bad  a  good 

ait 


right  to  abandon,  nndw  the  drenmstaneea, 
even  if  the  injury  was  less  than  half  the  value." 
As  to  the  chuioa  of  success  in  attempts  to 
get  this  vessel  off,  there  is  one  fact  of  toe  at- 
moat  importance;  that  is,  tbe  price  she  brought. 
Consider  the  clrcumstancea — that  this  sale  waa 
only  twelve  milea  from  that  wealthy  and  enter- 
prising maritime  place,  Nantucket;  that  am- 
ple notice  had  been  given  of  the  sale;  that  there 
was  a  large  company  present;  that  there  waa 
no  collnsioB  or  private  agreement,  bnt  th«t 
the  sale   was   fairly   conducted;   *'•-*   -— •—> 


that    severtJ 


sold  for  C126,  and  the  whole  amount  of 
sales  was  only  (MBl  Now,  how  can  this  be  ae- 
counted  fori  Clearly,  only  because  it  waa 
thought,  by  the  beat  iudgea  on  the  spot,  that 
taking  into  eonsideration  the  chances  of  savins 
the  vessel,  and  the  expense  that  would  attend 
tbe  attempt,  she  waa  worth  no  more.  This 
fact  is  considered  to  be  of  tbe  utmost  impor- 
taoce  when  taken  in  connection  with  tbe  opin- 
ions of  the  witnesses  as  to  tbe  value  of  the 
veaael  as  she  lay,  and  as  to  her  deeperate  situa- 
tion, and  the  necessity  of  the  sale.  And  tbe  re- 
sult shows  that  the  price  given  waa  aa  much  im 
she  was  worth.  The  whole  coat  and  expense  of 
the  purchase  and  repairing  the  brig  was  C2,- 
6M;  and  she  was  sold,  a&r  being  in  Boston 
two   months  for  sale,  for  12,736,  little   mora 


only  «4,000. 

To  the  actual  expease  necessary  is  to  ba 
adaed  tbe  risk  that  it  would  be  lost  by  the  to- 
tal loss  of  the  vessel.  Qraat  expenses  were, 
therefore,  neoeseary,  and  it  was  uncertain  bow 
much,  and  whether  they  would  not  be  lost. 

What,  under  these  eiroamstances,  was  tb« 
captain  to  dot  We  think  be  ought  to  hav« 
done  just  what  be  did;  and,  indeed,  that  hia 
whole  conduct  was  prudent  and  judicious.  W« 
think  he  ought  to  have  made  use  of  proper 
means  and  exertion  to  liberate  his  vessel. 
That  he  did.  And,  afterwards,  when  ahe  had 
been  driven  upon  the  beach,  almoat  high  and 
dry,  and  was  then  fastened  in  a  place  whera 
six  only  of  twenty-three  vesaela  had  been 
saved,  with  no  means  there  of  making  further 
attempts  to  get  her  oB — and  this  in  a  aeaaoD 
of  storma,  and  wben  a  gale  would,  almoat  to  a 
certainty,  have  been  fatal  to  tbe  vessel — wa 
contend  that  he  did  right  to  sell  the  vessel  and 
appurtenancea,  and  save  what  could  be  saved, 
for  whom  it  might  concern.  Be  was  jnstiBed 
by  the  necessity  of  the  case.  In  the  strong 
language  of  the  Massachusetts  court,  which 
must  M  ressonably  oonstrued,  or  no  sale  would 
ever  be  necessary,  "there  was  no  aitemativa," 
But  good  faith  must  accompany  the  neoesait^t 
and  must  be  clearly  made  out.  Upon  this 
point  there  can  be  no  question  in  this  caaa. 
The  whole  conduct  of  tbe  captain  shows  that 
he  acted  from  good  motives,  and  in  perfect 
good  faith.  No  other  motive  can  be  suggested 
for  the  sale  under  the  circumstances.  The  eaa^ 
therefore,  Is  brought  clearly  within  the  pria- 
ciplcs  of  law  as  settled  on   this  subject. 

But  It  has  been  suggested,  on  the  part  of  tha 
libelants,  that  there  could  have  been  no  neces- 
sity for  selling  the  sails,  rigging,  etc,  Ska  thsy 
might  have  been  stored  or  sent  to  Boston. 

PMera  IS. 
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But  then  Is  no  aridcitM  to  ahow  thtt  uij 
pui  of  the  ■kill  and  rigging,  or  of  the  appnr- 
tenuioM  Mid,  wero  eonnectod  with  the  tmmI 
at  tba  d»U  of  the  UbeL  Bj  the  Moonnt  of 
■ales  it  appean  that  th«y  were  eold  In  uutll 
lot«  to  man]'  diSerent  persona.  The  lale  waa 
•ix  jcan  before  the  libel;  the  Teaael  bad  been 
S»9*]  eonataatlf  'employed,  and  the  preanmp- 
tion,  therefor,  ia  that  no  part  of  the  oripnal 
•nila  and  rigging  remained  connected  with  the 
brig.  *"    * 

It  maT  be  obaerred  that,  in  the  caae  of  Idle 
T.  The  Boyal  Exchange  Aaaurance  Coropanj, 
and  in  moat  of  the  cases,  the  saila,  rigging,  etc., 
ware  aepanted  from  the  veiael,  and  Mid  In  dif- 
ferent bta,  but  at  the  eame  time. 

2.  We  tay  that  the  lale  waa  adapted  by  the 
•aanred  afterward! ;  that  they  thaa  ratified  the 
act  of  the  master,  uid  that  toe  Ubelanta,  claim' 
ins  mder  them,  a*  aMigneea,  cannot  itand  in 
a  better  eitoation  than  they  were. 

The  sale  waa  on  the  day  when  the  offer  of 
abMidonmeiit  waa  made.  That  abandonment 
waa  axpresely  rejected.  Whow  veeael  was  she, 
tben,  at  the  time  of  the  aalet  We  say,  the 
origiiial  owner*';  and  that  they,  and  all  per- 
aon*  claiming  under  them,  muat  be  bound  by 
Uujr  ratification  of  the  aale,  and  by  their  con* 
duet,  as  much  ao  as  it  they  had  stood  by  and 
dirwrtedthe  sale. 

We  contend  that  the  libelants  oannot  now  be 
pennHted  to  take  diSterent  gronud.  Having 
t«kat  the  a"' —'■ *-  '     " 


bound  by  tt.  Oonrceir  t.  Bitter,  4  Weshing- 
Urn,  a  C.  B.  MS;  Pierce  v.  Clark,  1  Bam.  & 
CraM.  IMi  Caimes  t.  Bleeeker,  12  Johns.  Kep. 
«00t  Codwise  w.  Hacker,  1  CaJnM  R.  526;  Marab 
T.  Gold,  2  PiekerlBg,  289;  Clark's  Bxeoators  t. 
Kaimsdyln,  t  CMnoh,  103. 

1,  As  to  the  third  point,  we  think  ft  Is  neces- 
sary to  look  to  the  situation  of  the  parties  at 
tba  time  of  the  aeeeptanee  of  the  abandonment, 
in  Ootobar;  and  wa  contend  that  the  respond- 
eats  had  acquired  r^ts  under  their  purchase, 
by  the  eondnot  of  the  libehuits.  They  refused 
the  abandonment;  thej  diselaimed  any  owner- 
ship in  or  right  to  the  brig;  the  original  own- 
ee«  stood  by  and  saw  the  sale  on  the  beach,  and 
nftarwatda  in  Boston,  to  the  respondents, 
wHhout  objection  or  claim.  By  this  acqnl- 
eseaoee  the  respondents  acquired  rights  aa 
afafant  the  origmal  owners.  8haU  they  now 
ba  defeated  by  the  supposed  relation  back  of 
th*  aettlement  In  October,  to  the  offer  to 
abuidan  in  March,  which,  at  the  time,  waa  re- 
pudiated T  On  this  point  we  ask  the  considera- 
tioti  of  the  court. 

4.  The  conduct  of  the  UbelanU  was  a  fraud 
on  the  claimants.  In  May,  1S28,  they  knew 
the  brig  was  In  Boston,  and  for  sale,  but  they 
took  no  step*  to  prevent  it  They  did  not  no- 
ti^  the  master  and  part  owner,  or  Cartwright, 
tba  agent  for  selling,  or  the  public,  in  any  way, 
of  any  claim,  or  any  objection  to  the  sale. 
How  were  the  purchasers  to  know  of  any  ob- 
jectloBt  Suppose  they  had  inquirEd— to  whom 
should  they  go?  The  selling  agent  hsd  no 
fc>owIedge  of  any  objection  on  the  part  of 
Crosby  et  a1.  or  the  libelants.  She  was  regis- 
tai«d  in  the  names  of  the  purchasers.  The 
reapondenU  had  a  right  to  suppose  from  tbs 
eondnet  of  tb  Ubaluta  that  tbay  made  ao 
1*  Ik  ed. 


claim;  and,  Indeed,  they  did  not  at  that  time. 
But  they  were  bound  to  give  notice  of  their 
altuation;  and  their  standing  by  in  rilence  and 
inaction,  and  permitting  another  to  purchase 
*is  a  fraud,  which  can  receive  no  favor  1*409 
in  this  court,  upon  a  proceeding  in  admiralty. 
Wendell  t.  Van  Rensselaer,  1  Johns.  C.  R. 
344,  and  cases  cit«d  hy  Sent,  Chancellor  i  Btons 
T.  Barker,  0  Johns.  C.  R.  ISO. 

6.  The  demand  Is  stale  and  cannot  now  be 
enforced.  The  libel  was  not  filed  till  alx  years 
and  a  half  after  the  abandonment. 

If  the  libelanU'  tiUe  relates  back  to  March, 
1S28,  for  one  purpose,  it  must  for  another. 
They  ought  then  to  have  enforced  their  claim 
without  BO  great  delay.  The  vessel  was  owned 
and  employed  in  Oloucester,  a  short  distance 
from  Boston.  She  was  often  in  Massachuaetta, 
light    with    proper    diligence    have    T 


ask  leave  to  amend  their  answer  and  lUa  proof 
of  the  fact.  Tbey  ought  not  to  have  delayed 
enforcing  their  cli^m  almost  six  years.  Wil- 
Isrd  T.  Dorr,  8  Mass.  161 ;  The  Schooner  Adeline, 
a  Cranch,  243;  The  Marianna  Flora,  11  Wheat- 
on,  1. 

0.  In  support  of  the  aixth  point  in  the  brief 
statement,  the  claim  of  amelioration,  we  refer 
to  this  case.  £  Bum.  220;  The  Perseverance,  S 
Rob.  230;  The  Nostra  de  Conceisss,  6  Rob.  204. 

Mr.  Justice  Wayne  delivered  the  i^inlon  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Uassa- 
chusetts,  and  has  been  submitted  to  this  eovrt 
on  the  printed  arguments  of  the  connsel  for 
the  libelants  and  reapondents.  Those  nrgn- 
menta  so  entirely  occupy  the  grounds  reUBd 
upon  in  support  of  the  respective  rights  of  the 
parties,  and  the  caae  has  been  ao  fully  consid- 
ered in  the  court  below,  as  it  is  reported  In  8 
Buniner,  200,  that  thia  court  has  Uttla  IsH  for 
it  to  do  tban  to  announce  its  opinion  upon  tba 
points  it  deems  material  for  its  decision.  This 
will  be  done  briefly.  The  particular  case  will 
be  better  understood  and  settled  by  hiqulring 
what  is  the  right  of  the  master  to  sell  a  ship  in 
the  event  of  aa  admitted  stranding  I  Thia  In- 
volves the  necessity  for  a  sale,  in  the  dreum- 
atanees  under  which  It  is  done,  to  make  It  jus- 
tiBable  in  the  master,  or  otherwise.  All  wiU 
agree  that  the  master  must  act  In  good  faith, 
exercise  his  best  diacretlon  for  the  benefit  (rf 
all  concerned,  and  that  it  can  only  bo  done  up- 
on the  OMnpulaion  of  a  necessity,  to  be  m- 
tennined  in  each  case  by  the  actual  and  In- 


peraons  competent  to  judge,  that  the  tssssI 
cannot  be  saved.  This  la,  aa  it  is  decided  In 
of  the  English  ooorts,  an  extreme  neeeasi- 


tjr.    1 
tW  1 


most  pure  good  faith.    So  say*  Lord  EUsnbo- 

rougb  in  Hayman  v.  Jblton,  S  Bsp.  BE.  It  la 
also  properly  termed  a  moral  necessity,  beeans* 
when  the  peril  and  information  eoncur,  as  we 
have  just  stated,  it  then  becomea  an  "hirgent 
duty  upon  the  master  to  sell,  for  the  prcssrva- 
tion  of  the  interest  of  all  ooncemed."  It 
should  not  be  termed  a  legal  necessity,  as  it  is 
in  the  argument  of  tha.eomiaal  tor  ttm  Bbal- 
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uitaj  for  though  the  neceaiity,  inforauitloii, 
401*1  ftnd  iooi  faith  'of  the  tDUter  wiU  make 
«  Mile  1^»1,  the  term  "tegal"  ia  not  deaeriptive 
of  the  prerequisite  upon  which  the  master's 
right  to  sell  depends.  Nor  can  the  necesaitf  for 
a  sale  be  denied,  nben  the  peril,  in  the  opin- 
ions of  those  capable  of  forming  a  judgment. 


afloat.  It  is  true  the  opinion  or  judgment  of 
nompetent  persons  may  be  falsified  by  the 
event,  and  that  their  judgment  may  be  shown 
t«  have  been  erroneous  by  the  bett«r  knowledge 
erf  other  persons,  showing  it  was  probable  the 
vessel  oould  have  been  extricated  from  bar 
peril,  without  great  injury  or  incurring  great 
expense;  and  the  master's  incompetency  ta 
form  a  judgment  or  to  act  with  a  proper  dis- 
cretion in  the  ease,  may  be  shown.  But  from 
the  mere  fact  of  the  vessel  having  been  ex- 
tricated from  her  peril,  no  preeumption  can 
be  raised  of  the  master's  incompetency,  or  of 
that  of  hii  advisers.  It  is  right,  also,  to  test 
the  peril  in  which  the  vessel  may  be,  by  iu- 
formation  of  the  locality  where  she  is  strand- 
ed, by  the  season  of  thn  year  and  by  a  com- 
parison of  the  number  nf  veasels  lost  or  saved, 
which  have  b«ea  driven  on  the  same  beach  or 
ahoal.  But  in  doing  so,  though  it  shall  be 
found  that  a  larger  number  of  vesaels  stranded 
have  been  got  olT  than  were  lost  on  the 
same  beach;  it  is  very  difficult  in  a  ease  of 
■tranding  upon  a  shifting  beach  of  sand,  with 
the  wind  blowing  hard  on  shore,  and  in  a 
month  when  the  winds  are  usually  strong  and 
■tormy,  to  disprove  the  necessity  for  the  mas- 


latablishes  that  Bve  to  one  of  the  vessels 
■tranded  where  the  Sarah  Ann  was  driven  on 
the  beach,  have  been  altogether  lost.  The  evi- 
dence in  such  a  case,  and  under  eueh  proof  of 
the  loss  of  vMsela  there,  must  be  very  strong 
before  it  can  prevail  to  show  that  there  was  no 
neceasity  for  the  master  to  sell.  It  must  also 
be  proved,  in  a  particular  case  given,  that  the 
means  In  the  master's   power,  or   which   he 


have  been  what  we  shall  call,  and  what  ought 
to  be  so  esteemed,  a  oontrolUng  difference  be- 
tween the  value  of  the  vessel,  as  her  condition 
may  be  when  she  is  old,  and  the  expense  to  be 
Incurred  In  getting  her  oft.  Nor  inll  any  as- 
certainment of  the  cost  of  repairs  subsequent 
to  the  extrication  of  the  vessel,  raise  a  pre- 
sumption against  the  necessity  to  sell,  whatever 
may  be  her  condition  as  to  strength,  and 
though  she  may  not  be  injured  in  the  hull,  if 


a  probable  total 
>  the  Barah  Ann's  danger. 
The  court,  then,  having  stated  its  opinion  as 
to  what  makes  an  extreme  necessity,  It  follows 
that  It  cannot  be  laid  down  as  an  universal  rule 
that  the  master's  power  to  sell  is  limited  to 
eases  of  extreme  necessity  In  a  foreign  port,  or 
in  a  port  of  the  United  States  of  a  different 
State  than  that  to  which  the  vessel  belongs,  or 
in  which  her  owners  may  be  or  reside  when  the 
necessity  occurs.  The  true  criterion  for  deter- 
mining the  occurrence  of  the  master's  authority 
to  tM,  b  tbe  Inquiry  wbtthv  tba  ownen  or  in- 


surers, when  they  are  not  distant  'from  [*40l 
the  scene  of  stranding,  can,  by  the  earliest  us« 
of  the  ordinary  means  to  convey  intelligence, 
be  informed  of  the  situation  of  the  vessel  in 
time  to  direct  the  master  before  she  will  prob- 
ably be  lost.  If  there  is  a  probability  of  loss, 
and  it  is  made  more  hasardous  by  every  day's 
delay,  the  master  may  then  act  promptly  to 
save  something  for  the  benefit  of  all  concerned 
— though  but  little  may  be  saved.  Tliere  is  no 
way  of  doing  so  more  effectual  than  by  expos- 
ing the  vessel  to  sale,  by  which  the  enterprise 
of  such  men  is  brought  into  competition  as  are 
accustomed  to  encounter  such  risks,  and  who 
kno'*  from  experience  how  to  estimate  the 
probable  profits  and  losses  of  such  adventures. 
And  we  here  say  that  the  power  of  the  master 
to  sell  the  hull  of  bis  stranded  vessel  ejusts  also 
as  to  her  rigging  and  sails,  which  he  may  have 
stripped  from  her,  after  unsuccessful  efforts  to 
get  her  afloat;  or  when  his  vesssl,  in  his  own 
judgment,  and  that  of  others  competent  to  form 
ao  opinion  and  to  advise,  cannot  be  delivered 
from  her  peril.  The  presumption  is  that  they 
are  injured;  they  can  never  again  be  applied  to 
the  use  of  the  vessel,  and  they  must,  ordinarily, 
become  from  day  to  day  of  less  value.  In  fact, 
they  are  a  part  of  the  vessel  when  stripped 
from  her,  and  the  mere  act  of  separation  by  tbe 
vigilance  and  effort  of  the  master,  by  whieh 
they  are  saved  from  the  ocean,  does  not  tal<e 
them  out  of  bis  implied  power  to  sell  in  a  ca«e 
of  necessity.  The  necessity  does  not,  as  has 
been  supposed,  mean  that  no  part  of  her  tackle, 
apparel,  or  furniture  saved  shall  be  sold,  be- 
cause they  are  no  longer  liable  to  loss;  but 
when  they  are  saved,  whether  a  sound  diserv 
tion  does  not  require  them  to  be  sold  for  tbe 
benefit  of  all  concerned.  If,  however,  the  mas- 
ter sells  without  good  faith,  or  without  a  sound 
discretion,  the  ownen  may,  against  tbe  pur- 
chaser, assert  their  right  of  property  in  tbe 
sails  and  rigging;  as  they  may  in  any  case  of  a 
stranded  vessel  which  has  been  sold  without 
gt>od  faith  in  the  master,  with  her  sails  and 
rignng  standing.  We  do  not  think  the  case  of 
Scull  T.  Briddle,  2  Wash.  0.  C.  Rep.  ISO,  not- 
withstanding our  respect  for  the  memory  of 
the  eminent  judge  who  made  it,  sound  law.  It 
is  expressed  in  terms  too  broad.  Tbe  mischiev- 
ous coDsequences  apprehended  may  be  con- 
trolled in  each  case  by  such  proof  as  we  are 
obliged  to  depend  upon  to  maintain  and  secure 
from  abuse  other  interests,  equally  important 
to  society  in  general  as  to  individuals  engaged 
in  some  particular  pursuit.  We  think  the  in- 
terest of  owners  of  vessels  in  cases  of  a  sale 
by  the  roaster,  when  pressed  to  make  it  by 
necessity  arising  from  the  perils  of  the  sea,  ia 
amply  protected;  and  that  the  power  of  the 
master  to  sell  is  secured  from  abuse  by  the 
limitations  placed  upon  the  exercise  of  it,  and 
by  the  obligation  of  the  purchaser  at  the  sale  to 
maintain  nis  ownerahip  against  the  claim  of 
the  original  owner,  by  showing  that  the  necea- 
sity for  a  sale  had  arisen;  that  it  was  made  in 
the  good  faith  and  sound  discretion  of  th« 
master.  This  certainly  in  the  case  of  such 
salM,  at  home,  gives  to  the  owners  of  a  strand- 
ed vessel  a  stron^r  guard  a^>:iinxt  imposition 
and  fraud  than  they  can  have  in  sales  made  in 
a  foreign  port,  and  serves  to  support  the  cor- 
— ■ *af  the  opinion  that  the  mas-  [*40S 
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ter'*  power  to  kH  Ii  not  eonflned  to  a  foreign 
port,  or  to  a  itranding  in  dnother  State.  Thjii 
doctrioe  holdi  out  no  ancouruement  to  the 
nwater  to  setl:  it  givM  him  no  licilitj  to  sell, 
when  ft  is  not  authorised  bv  avstmitj,  clearl; 
made  out,  and  exerciud  with  good  faith  and 
sound  diacretion. 

We  have  dcdded  the  two  pointa  in  the  ease 
neceMarj  to  a  right  deciaion  of  it.  It  ia  im- 
neceasarv  for  the  court  to  examine  other  points 
argued  07  counsel,  though  they  are  is  the 
record,  and  which  it  would  have  been  necea- 
aarj  for  the  court  to  consider,  if  the  respond- 
ent's rights  under  the  sale  had  not  been  estab- 
liahed  b;  the  points  decided. 

We  think  the  facts  in  the  caae,  which  will 
Appear  in  the  report  of  the  case  made  bv  the 
reporter,  show  that  the  master  of  the  Sarah 
Ann  waa  in  that  necessity,  from  har  stranding 
and  daily  probable  lose,  to  make  it  proper  for 
him  to  sell  her  hull,  saila,  and  rigging  for  the 
beueSt  of  all  couc«med;  that  the  sale  was  made 
upon  the  information  and  advice  of  competent 
judges,  aiding  bis  own  judgment,  and  that  it 
waa  made  in  good  faith  and  In  the  exercise  of 
»  sound  discretion. 

The  decree  of  the  Circuit  Court  fa  therefore 
mfSrmed. 

Tfaia  cause  came  on  to  be  heard  on  the 
tranacrjpt  of  the  record  from  the  Qrcuit  Court 
of  the  United  States  for  the  District  of  Massa- 
^nsetta,  and  was  argued  by  eounael;  on  con- 
•ideration  whereof,  it  is  ordered,  adjudged 
wid  decreed  faj  this  court,  that  tlie  decree  of 
the  said  Circnft  Court  in  this  cause  be,  and  the 
•ame  ia  hereby  afflrraed  with  ooata. 


404*]  'Ex-parte  HTRA  CLABEB  WHITNVY. 
Mandamus  not  proper  lemedy  for  erron  of  dis- 
trict  judge  1b  enreisa  ol  Iiia  Mttbority. 


A  writ  of  mandamus  Is  aot  the  appropriate  n 


appropi 

which  nay  be  mads  la , 

—  _.  .^erclsa  ot  hts  aathorlt;,  althooch 
seem  to  bur  harshtr  or  oppreaslnly  ~ 
""^e   mnedy   In   Bueb    raeia   mast 
other  lom. 

MR.  JONBS  preaantad  a  petition,  and  mored 
the  court  for  a  mandamus  in  the  nature  of 
a  will  of  prooedendo,  to  be  directed  to  the  Cir- 
1*  I.  ed. 


lap  a  Judte  In 

the   oartj.     The^^rnne^  in"  sn^ 


lilt  Court  of  the  United  States  for  the  Eaat- 
"rn  District  of  Louisiana. 

Mr-  Jone^  for  petitioner,  stated  that  William 


States  for  the  Eaatem  District  of  Louisiana, 
which  was  afterwards  transferred  to  the  Cir- 
cuit Court.  The  complainant,  William  W. 
Whitney,  having  died  pendente  lite,  the  suit 
was  eonUnued  In  the  name  of  his  widow,  Hyra 
Clarke  Whitney. 

The  subpiEua  issued  on  the  hill  waa  served 
3a  a  number  of  defendants,  and  among  them 
on  Relf  and  Chew.  The  object  of  the  bill  b  to 
recover  property  devised  to  the  complainant  by 
a  wilt  of  Daniel  Clarke,  in  which  the  complain- 
ant, his  only  child,  and  heir-at-law,  was  Ills 
general  legatee;  and  fielf  and  Chew  are 
charged  in  the  bill  with  ba*in|  fraudulently 
concealed  and  suppressed  this  will,  and  having 
set  up  a  prior  and  revoked  will,  in  which  they 
are  named  executors,  with  plenary  powers  of 
disposal  and  sale  over  the  real  estate  of  the 
testator;  and  they  had  disposed  of  the  immense 
estate,  under  oolor  of  their  office  and  authority, 
as  executors  and  testamentary  legateea;  whilst 
ihe  complainant  for  a  time,  an  infant  of  tender 
years,  was  in  ignorance  of  his  parentage  and 
true  name,  and  of  bis  rights.  The  other  da- 
fcndanta  are  charged  with  combining  with 
Chew  and  Relf,  and  with  having  purchased, 
and  withholding  parts  of  the  estate  of  Daniel 
Clarlie,  under  sales  by  Chew  and  Relf. 

The  bill  he  stated  set  out  a  ease  for  the  relief 
of  a  court  of  'equity,  seeking  special  [*405 
and  general  relief,  according  bi  the  principles 
and  course  of  procedure  of  a  oourt  of  equity. 
A  copy  of  the  hlU  for  each  and  every  of  the  de- 
fendants, about  fifty  in  number,  was  served 
with  the  BUbpcBuaa. 

On  the  ZOth  February,  188T  (about  two 
months  after  the  suhp<Bnaa  were  returned, 
served),  the  two  executors,  with  twenty-Bve 
of  their  co-defendants,  appeared  by  their  re- 
spective solicitors,  and  filed  a  petition,  where- 
in, styling  themselves  respondents,  eleven  of 
them  say  French  is  their  "mother  tongue;"  not 
that  they  do  aot  understand  English  as  well, 
and  pray,  as  a  precedent  condition  to  thidr 
being  held  to  plead,  answer,  or  demur  to  the 


bill,  that  a  copy,  in  their  "maternal  lasguase," 
be  served  on  each  and  every  of  them,  sever^y, 
over   and    above   the   English   copies   already 


served.  Then,  "all  the  aforesaid  reapondenta 
(Including,  of  course,  the  two  executora),  here 
appearing  separately  by  their  reapective  aolidt- 
irs,  crave  oyer"  ot  all  the  instruments  and  pa- 
«ra  of  every  sort  mentioned  in  the  bill;  but 
'if  it  be  not  possible  for  said  eomplatnants  to 
afford  these  respondents  oyer  of  the  originals  of 
said  supposed  instruments,  they  then  pray  that 
copies  of  the  same,  duly  certified  according  to 
the  laws  of  the  State  of  Louisiana,  may,  by 
order  of  this  honwable  oourt,  to  said  complain- 
ants, be  filed  herdn,  and  served  on  theae  la- 
spondente,  that  they  may  be  enabled  to  talM 
proper  cognizance  thereof.'  The  respondenta, 
more  especially,  crave  oyer  of  twenty-three  of 
these  instruments  enumerated  and  specified  la 
a  list,  referring  to  the  several  elauses  of  the 
bill  where  they  are  respectively  mentioned. 
The  late  Judge  Hariwr,  formeriy  Judge  of 
»1 
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tb«  DIrtriet  Court  of  tlie  DniUd  BUte>  for  the : 
£a!it«ni  District  of  LotUBlan*,  "decreed  th^t 
th«  applieatloii  of  tbe  defendanta  for  o;er  of 
the  documente  uid  for  copies  of  the  bill  In  the  < 
mannar  pnyed  for,  be  granted;"  and  lie  ordered 
*Hlut  alt  the  future  proceeding!  in  the  cafe 
■hall  be  in  eonfomiity  with  the  ezitting  pnio- 
tiea  of  the  District  Court." 

The  petitionsr,  bj  Hi.  Jooei,  her  eoimael, 
■tated  tnat  the  order  so  granting  the  prajers  of 
the  petition,  in  eztenso,  hu  ever  since  stood  a 
bar  against  the  entrance  of  the  complainant  be- 
yond the  threshold  of  justice;  the  regular  prog- 
resB  of  the  cause  to  issue  has  been  arreated. 
and  a  heariuK  indefinitely  delayed,  unless  tbe 

(recedent  eonditloa,  thus  arbhrsril;  and  illegal- 
;  imposed,  of  a  compliance  with  ill  and  singu- 
lar the  requisitions  of  the  respondents  In  their 
petition,  be  fulfilled  to  the  last  Uttle. 

As  if  this  were  not  a  sufflciently  distinct  and 
emphatic  renunciation  of  the  jurisdiction,  as 
well  ■•  of  the  forms  and  modes  of  proceeding 
appropriate  to  courts  of  equity,  the  further 
order,  determining  "all  future  proceedings  in 
the  case,"  Is  completely  tantamount  to  an  un- 
qualified conversion  of  the  case  into  a  suit  at 
Uw;  since  "tbe  existing  practice"  referred  to, 
is  no  other  than  a  set  of  rules  exclusively 
adapted  to  "suits  at  Uw  as  eontradistinguished 
from  equity  causes." 

The  death  of  Judge  Harper  occurred  between 
the  time  of  passing  this  oraer  and  the  then  en- 
suiug  May  Term,  1837,  of  this  court;  so  that  do 
opportunity  was  presented  of  bringing  the  prac- 
40«*]  tlcal  effect  *and  operation  of  his  order 
to  the  test  of  any  motion  before  him  to  anforaa 
tbe  course  of  procedure  prescribed  by  this  court. 
Upon  the  failure  of  the  defendants  to  answer 
within  three  months  after  return  of  subpoenas 
•erred.  But  that  test  was  presented  to  his  suc- 
cessor. Judge  I^wrence,  at  that  term,  when  the 
time  allowed  for  answers  had  expired  more 
than  two  months,  without  any  plea,  answer  or 
demurrer  from  any  of  the  defendants,  and  when 
tbe  option  of  one  of  the  three  modes  prescribed 
by  this  court  as  aforesaid,  was  complete  in  the 
complainants,  and  the  right  to  exercise  it  ab- 
solute. The  complainant,  then,  by  way  of  ex- 
periment, moved  for  an  attachment  for  answer 
■gainst  the  said  Richard  Helf,  one  of  the  de- 
fendant* returned  duly  summoned,  which  mo- 
tion the  judge  virtually  overruled;  that  is,  he 
refused  to  pass  any  order,  or  talce  the  least 
DObice  of  it  during  that  term.  Before  the  nest 
ensuing  seasion  of  the  District  Court,  its  juris- 
diction as  a  circuit  court  was  taken  away;  and, 
together  with  all  the  causes  then  pending  with- 
in the  sphere  of  that  jurisdiction,  was  trans- 
fernd  to  the  new  created  Circuit  Court  tor  the 
same  district.  At  the  first  session  of  that 
eourt,  held  by  Jud^  Lawrence  alone.  In  the  ab- 
sence of  tbe  circuit  judge,  the  motion  for  at- 
tachment was  again  pressed;  and  the  jud^ 
not  only  refused  to  grant  It,  but  resisttsl  re- 
peated applications  from  the  eomplalnant's  so- 
Iloitor  to  have  the  motion  and  his  refusal  of 
it  reoorded  among  the  proceedings  of  the  eourt; 
he  refused  to  permit  any  notioe  whatever  to  be 
taJcen  of  the  matter  in  the  minutes  or  proceed- 
ings of  the   eourt.     The  clerk  thought   It  his 


I  refused  per- 


on  appIIc«tioa  to  the  Judge  i 
mission. 

Judge  lAwreuee,  at  the  same  term  of  the 
Circuit  Court,  upon  his  sole  authority,  in.  tbe 
absence  of  the  circuit  judge,  undertook  to  pre- 
scribe rules  of  practice  for  that  court;  and  this 
he  did  very  compendiously,  by  a  ^^eral  order 
"that  the  mode  of  procMding  m  all  dvil 
causes  (those  of  admiralty  alone  exceptnl) 
shall  be  conformable  to  the  proviaion*  of  the 
Code  of  Practice  of  Louisiana,  and  of  the  acta 
of  the  Legislature  of  that  State,  heretofore 
passed  amendatory  thereto." 

The  counsel  for  the  petitioner  further  al- 
leged- 

That  tbe  burdensome  and  t^pressive  exao- 
tions  put  forth  by  the  reepondents  in  their  pe- 
tition could  have  had  no  other  design  or  ten- 
dency but  to  evade  tbe  suit  and  its  legitimate 
coneequencea,  and  to  wear  out  and  wei^  dowa 
the  complainant  by  mere  veiatton  and  chican- 
ery, too  thinly  veiled  l>ebind  frivolous  pretexts, 
is  quite  apparent.  That  both  the  district  and 
circuit  courts,  enforcing  those  exactions,  have 
fiown  in  the  face,  and  abnegated  the  authority 
of  the  supreme  tribunal  expressly  appointed  by 
law  to  regulate  their  action  and  oontrol  their 
judgments,  is  plain  and  palpable.  As  little  can 
the  double  result  be  questioned,  of  a  manifeat 
impediment  to  tbe  course  of  public  justice, 
coupled  with  wrong  and  oppression  to  the  in- 
dividual who  now  elaims,  at  the  hands  of  thia 
court,  redress  at  once  of  the  private  and  tbe 
publio  wrong,  by  tbe  vindication  'and  (*407 
maintenanoe  of  the  cause  of  public  justice  Tio- 
lated,  OS  it  is,  In  her  person. 

Ur.  Jonea  further  contended,  in  support  of 


Court  of  Jjoulsiana,  they  may  Interpose  by  a 
mandamus  to  have  done  what  the  court  bu  • 
right  to  correct  by  a  writ  of  mandamus.  TUs 
may  be  done  in  a  case  pending,  althongb  tbe 
court  will  not  originate  a  case  by  a  mandamm. 
Cited,  Marbury  y.  Madison,  1  Cranch. 

This  court  will  proceed  by  a  mandamus, 
when  it  Is  necessary  to  interpose  for  the  exer- 
cise of  the  appellate  power  of  the  court,  and 
when  there  are  no  other  remedies.  The  Issue 
of  a  writ  of  habeas  corpus  is  on  the  ground  tlwt 
in  no  other  manner  in  the  ease  could  the  appol- 
lats  power  of  the  court  be  exercised. 

The  act  of  Connvss  refers  to  the  as«ges 
which  are  derived  from  the  common  law,  and 
at  common  law  s  mandamus  lies  to  enforce 
judicial  acts,  and  to  eorrect  judicial  errora  in 
mfeiior  eonrta. 

A  mandamus  and  a  writ  of  procedendo  differ 
very  little,  and  are  both  to  enforce  tbe  proceed- 
ings of  courts.  Cated,  8  Black  Com.  lOS;  S 
Comyn's  Dig.  01.  As  to  the  difference  be- 
tween Judicial  and  miDisteriol  acta  by  a  court, 
the  counsel  cited  5  Comyn'i  Dig.  M;  S  Term 
Bep.  540. 

There  !■  an  obvious  necessity  for  a  remedy  la 
this  cose.  The  proceedings  of  the  Circuit  Conrt 
of  Louisiana  are  entirely  suspended;  and  by  a 
palpable  and  fiagrant  violation  of  the  rules  of 
tbe  court  in  chancery  oases,  as  prescribed  by 
tbls  court,  and  to  which  the  Circuit  Court  of 
Louisiana  is  bound  to  conform,  the  appellate 
'  power  of  tbe  eourt  is  defeated.  Thf  case  is 
Petera  1*. 


Tsa  Hubs  of  Euisson  v.  F*" 


kept  from  tile  taal  dcdaion  of  thii  court  bj  the 


ICr.  Jnatk*  Stmy  dellvved  tb«  o^nlon  of  the 

TUs  la  tba  cft«*  of  »  motion  m^de  on  behalf 
of  Mttk  Clftrite  Whitoey,  for  *  mutduniu  to 
the  Cireatt  Court  of  the  EMtera  District  of 
LonieiMW.  The  petitton  on  which  the  motion 
b  fonnded  etatee  tlmt  *  bill  in  equity  it  now 
pending  in  the  ML>d  Circuit  Court,  m  which  the 
petitioner  is  pUiotUF,  ftgftlnat  Elch^rd  Relf  end 
others,  defendknte;  thet  it  ii  undentood  to  be 
the  eettled  determination  of  the  district  Judge 
■ot  to  eafferchuMeiT  practice  to  previ"  '-  "-- 
CSrcnit  Court;  that  tier  right  to  proce< 
iDlt  has  been  denied  until  she  ihall  cause  copies 
ot  her  bill  In  the  French  language  to  be  served 
npon  the  defendanta  or  some  of  them,  and  until 
■he  shall  file  documents,  which  are  not  mads 
Exhibits  in  the  cause,  sjid  then  that  all  further 
proeaedings  In  the  cause  shall  be  in  confonnitj 
with  the  existing  practice  of  the  court,  which 
exieting  practice  is  understood  to  meai  " 
practice  preTailing  in  tbe  court  in  dvil 
generally,  in  disregard  of  the  rules  established 
bj  the  Supreme  Court  to  be  observed  in  chan- 
cery cesce.  The  prayer  of  the  petition  is  for  • 
mandamus  in  the  nature  of  a  writ  of  proceden- 
40S*]  do,  to  compel  the  'court  to  proceed  ao- 
oording  to  chancery  practice,  to  award  an  at- 
taehinent,  and  compel  Relf  to  answer  her  bl'J, 
and  to  suffer  the  petitioner  in  ail  things  to  pro- 
ceed in  the  cause  in  such  manner  as  the  Con- 
itltutioB  and  laws  of  the  United  States,  and 
tbe  principles  and  naagee  in  equity  will  author- 
!■«  A  eopy  of  the  bill,  and  the  orders  and 
proceedings  of  the  district  judgs  thereon,  are 
presented  with  tbe  petition. 

That  It  is  the  duty  of  tbe  Otrcnlt  Court  to 
proeeed  in  this  suit  according  to  the  mlea  pre- 
■sibed  by  the  Supreme  Coiut  for  proceedmgs 
ia  equity  cansea  at  the  Febnury  Term  thereof, 
A.  D.  I8Z2,  can  admit  ot  no  doubt.  That  tbe 
proeeedinga  of  the  district  Judge,  and  the  orders 
aade  by  him  In  the  cause,  whieh  are  com- 
ptained  of,  are  not  In  conformity  with  those 
ndes,  and  with  chancery  practice,  csm  admit  of 
•S  little  doubt.  But  the  question  before  ue  is 
not  aa  to  the  regularity  and  propriety  of  Uiose 
pioceedings,  but  whether  the  case  before  ns  Is 
one  in  wUeh  *  mandamus  ought  to  issue.  Aad 
we  are  of  opinion  that  it  is  not  such  a  ease. 
The  district  judge  le  proceeding  In  the  cause, 
however  irregular  that  proceeding  may  be 
deemed;  and  the  appropriate  redress,  it  any,  is 
to  be  obtained  by  en  appeal  after  tbe  final  de- 
oee  shall  be  had  In  the  cause.  A  writ  of  man- 
dannu  la  not  the  appropriate  remedy  for  any 
orders  which  may  be  made  In  a  csuse  by  a 
jndge  in  the  exercise  of  hie  authority;  although 
they  may  seem  to  bear  harshly  or  oppressire- 
ty  npon  the  party.  Tbe  remedy  in  such  eases 
mutt  be  sought  ui  some  other  form. 

The  notion  tor  tbe  maudamua  is  therefore 
denied. 

Ob  petition  for  a  mandamus  or  for  a  rule  to 
show  cause  why  such  writ  should  not  issue  re. 
quiring  the  judges  of  the  ninth  judicial  circuit 
lo  proceed  in  this  oause^  according  to  the  rules 
1*  It.  e«.  IS 


ot  equity.  On  eonakteraUoa  of  tbe  motion 
made  in  this  cease  by  Mr.  Jones,  on  a  prior  day 
of  the  present  term  of  this  court,  to  wit,  on 
Saturday,  the  ZOth  day  of  January  last,  and  of 
tbe  argument  of  counsel  thereupon  h*d,  it  to 
nowhere  ordered,  adjudged  and  decreed  by 
this  court,  that  the  said  motion  be,  and  the 
same  is  hereby  overruled. 


nPARTiKB  H.  Wi^T.T^  Defendant  In  Error. 

Creditors  of  deceased  surveyor  no  claim  on  sum 

paid  to  his  legal  representatives  by  United 

Btatei,  he  having  no  legal  claim  for  such  sum. 


The  JosetB  Segnada  * 


I  condemned  for  a 


IstloD  ol  the  Isvs  ol  the  United  SMtcH  problbltlog 
Ihe  slave  trade :  and  br  a  decree,  tbe  District  ConA 

-,  . . .,_, ._..    .  r,    ^.j^jj^  ijj  ^^  collector,  tbe 

"T,    who   had    prosecuted 


of  Loolstane  allowed  a 

aantvoi,   and   naval    i_ „    , 

tortelture,  to  a  portion  of  tbe  proceeds  of 


for  the  lorteltDre,  to  a  portion  of  tbe  proct 
the  sale  of  tbe  property  condemned.  This 
was  afterwards  reversed,  and  tbe  whole  pi 


adjudged  to  tbe  tJolted  atatea.  on  an  appeal  to  the 
Supreme  Court.  William  Emenoo,  tbe  survevor, 
attenrsrds  died;  end  In  18.11  Connre™  panuif  na 
set  tor  tbe  reltel  of  the  collector,  the  hein  of  Wtl> 
llnm  Emerson,  and  the  heira  ol  the  naval  oOlcvr: 
ander  the  aatborltv  o^  which  tbe  sums  which  had 
been  adjudged  to  thoae  officers,  and  which  bad  re- 
mained In  the  District  Court  ot  Loulalsns.  were 
SSD  order  of  tbe  court  psld  to  them  accordloc  to 
t  provisions  of  the  law.  One  ol  the  creditors  of 
Wlllism  Emerson  elslmed  the  aum  ao  paid  to  bla 
legal  reprcflsntatlves,  sa  ssseta  for  the  payment  ot 
hlB  debt  Held,  that  tbe  parment  madghv  order 
ot   tbe  District  Conrt.  to   the  minor  children  ot 


_.  .  bands  as  asaets  tor  the  psymeat  ot  the  debta 
of  their  father. 

The  prosecution  ot  The  Joaata  Bccunde  by  the 
oDear*  ot  the  enstoma  of  Loulalana,  waa  not  done 
under  tbe  authority  ot  any  law.  or  by  any  autboi^ 
Ity ;  and  tbese  acts  lupoae  do  obltEatlon,  eEthir  In 
law  or  eqnlty,  on  the  sovemment  to  compensate 
then.  Tbe  cUId  tor  those  eervlees  could  not  have 
been  set  up  either  ss  an  equitable  or  a  tegal  offset 
. . .  —  ... .  — ._-.  .^^^  „ 

, , 'which  Imposed 

_ii  It  eveo  so  equitable  oblliatlon,  mlzbt  be  set  up 

Bervleea  rendered  nnder  the  reqnirements  ot  law, 
or  ot  contract,  tor  which  a  compeniatlon  la  flied, 
eonatltate  a  lefal  demand  on  tbe  government. 
Services  rendered  ander  an  authorl^  which  la 
casual,  or  in  some  degree  discretionary,  may  eonatl- 
tate an  equitable  claim.  No  Indlvldnal  can  be 
made  a  debtor  anlnat  hla  will.  Voluntary  beneflti 
may  be  conterreo  on  blm  which  may  excite  his  grat- 
ItDde  or  which  In  tba  exercise  of  bis  generaalty  he 
may  suitably  reward.  But  this  dependa  on  his  own 
voUtloD.  It  woDld  eonatltate  a  slngnlar  item 
nnder  the  law  of  assets,  to  raise  a  charge  against 
an  Individual  tor  a  benefit  conferred  by  some  vol- 
untary act  of  kindness.  The  rote  la  tbe  same, 
whether  tbe  benefit  be  conferred  on  the  govern- 
ment or  an  individual. 

A  claim  sgalttat  a  lorelgn  government  tor  qKilla- 
tloB  la  not  of  this  cliars«ter.  Tbe  demand  In  such 
a  case  is  founded  on  tbe  law  ot  nations,  sod  tbe  ob- 
ll^tlaa  la  perfect  on  tbe  ottendlny  government. 

IN  ERROR  from  the  Supreme  Conrt  of  ths 
Eastern  District  of  Louisiana. 
In  ISSe,  Cbaries  H.  Hall,  residing  in  New 
York,  presented  a  petition  to  the  Court  of  Pro- 
bates of  the  City  and  Parish  of  New  Orleans, 
stating  that  the  estate  of  William  Emerson,  de- 
ceased, was  indebted  to  him  in  the  sum  of 
seventeen  hundred  <to)lars  artd  upwards  with 
interest;  end  he  prayed  tbe  court,  that  Cbarlee 
Byrne,  the  tutor  and  curator  of  the  children  of 


Sunnn  Goubt  or  thx  Umno  STA.ns. 


Wllliun  Emerson,  AonU  b«  daOTMd  to  allow 
tlw  debt,  and  to  pay  the  •ams. 

Mr.  Bryne,  aa  tutor  and  tmrator  of  tbe  minor 
heirs  of  William  Emertott,  by  his  answer, 
donied  that  tht  estate  of  Emeraon  waa  In  any 
vise  indebted  to  the  petitioner;  and  on  the  8th 
of  FeDnury,  1830,  a  decree  waa  given  in  the 
Court  of  Probates  against  the  estate  of  Bmer- 
■on  for  the  amount  of  the  debt  claimed  in  the 
petition. 

Afterwards  a  ease  waa  aiibiiiltt«d  to  tbe 
410*]  Court  of  Probates  by  the  'petitioner 
Clharles  H.  Hall,  and  Charles  Byrne,  tutor  and 
curator,  etc.,  by  which  it  appeared  that  William 
Emerson  died  in  the  year  1BZ8;  previoua  to 
that  time,  he,  aa  surveyor,  B.  Cbew,  as  col- 
lector, and  E.  Lorrain,  aa  naval  officer  of  the 
Ert  of  New  Orleans,  had,  at  their  sole  expense, 
I  brig  Josefa  Segunda  condemned  in  the  name 
of  the  United  States,  in  the  District  Court  of 
the  United  States,  for  the  Louisiana  District, 
for  aa  infraction  of  the  slave  laws;  they 
claimed  Utle  to  the  proceeds  of  this  seizure,  as 
tbo  true  and  actual  eaptora  and  aeiiors,  who 
made  the  last  and  only  aSeetual  seizure,  and 
proaecuted  the  same  to  a  final  decre  of  con- 
demnation. The  decree  of  the  District  Court 
allowed  tbe  daim,  but  the  case  having  been 
brought  up  before  the  Supreme  Court  of  the 
United  States,  that  tribunal  reveraed  the  judg- 
ment, on  the  ground  that  Congress  had  made 
no  provision  for  their  compensation,  and  they 
were  left,  in  common  with  those  who  made  the 
military  seisure,  to  the  liberality  of  the  govern- 
ment. Thereupon,  the  eaid  collector,  and  sur- 
veyor, and  naval  officer,  applied  for  relief  to 
Oongreai,  and  obtained  from  that  branch  of  the 
government  an  Act  entitled  "An  Act  for  the 
relief  of  Beverly  Chew,  the  heira  of  William 
Emerson,  deceased,  and  the  heirs  of  Lorrain, 
deceased,"  the  same  being  duly  approved  on 
the  3d  March,  1831;  and  in  compliance  with 
the  p'roviaiona  of  said  act,  upon  motion  before 
tlie  Diatrict  Court,  tbe  moneys  remaining  in 
Court  after  the  payment  of  costs  were  paid 
over  to  Beverly  Chew,  and  to  the  legal  repreaan- 
tatlvea  of  botn  Emerson  and  Lorrain. 

The  queation  for  the  decision  of  the  oonii 
was  whether  the  money  received  by  the  minor 
ehlldren,  aa  the  legal  representatives  of  Wil- 
liam Bmeraon,  by  ^tue  of  the  Act  of  Congress 
of  the  8d  of  Alarcb,  1S3I,  could  be  made  liable 
for  the  payment  of  the  debts  of  their  father. 

The  judge  of  the  Court  of  Probates  decreed 
that  the  judgment  rendered  In  favor  of  tbe 
petitioner  ehould  be  aatiefled  out  of  those 
■Doneys  or  any  other  assets  belonging^  to  the 
eatate,  in  the  hands  of  the  curator,  or  in  those 
of  the  heirs  of  the  deceased. 

Mr.  Byrne,  as  curator  and  tutor,  appealed 
from  this  decree  to  tbe  Supreme  Court  of  Louis- 
iana, by  which  court  tbe  decree  of  the  Court 
of  Probate  was  affirmed. 

This  appeal,  under  the  2Sth  section  of  the 
Judiciary  Act  of  ITBO,  was  prosecuted  on  be- 
balf  of  the  helra  of  William  Emerson. 

Hr.  Cox(^  for  the  appellants,  oontended  that 
the  moneys  derived  by  the  children  of  William 
Knerson,  under  the  Act  of  Congresa  of  Sd 
March,  1S31,  were  not  aasets  for  this  payment 
of  the  debts  of  their  father.  They  were  a 
gratuity  from  the  government  of  the  United 

tl4 


States,  and  made  no  part  of  the  personal  usel* 
to  which  the  curator  of  tbe  estate  waa  entitled. 
They  were  not  a  debt  due  by  the  United 
States  to  the  naval  officer,  The  whole  pro- 
eeeda  of  the  Joeefa  Segunda  had,  by  the  de- 
cree of  the  Supreme  Comt  of  the  United  Statea, 


portion  of  those  proceeda  to  the  officera  of  tba 
customs;  but  this  waa  a  gift,  and  not  the  ad- 
mission of  •  claim. 

Hr.  Justice  ITLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana,  under  toe  2&th  see- 
tion  of  the  Judiciary  Act 

The  defendant  here,  aa  plaintiff  in  the  Court 
of  Probate  at  New  Orleana,  recovered  a  judg- 
ment In  1830,  againat  the  estate  of  William 
Emerson,  for  seventeen  hundred  and  eighty- 
eight  dollar*  and  sixty-two  cents;  and  the 
question  in  this  case  is,  whether  the  heirs  of 
Gmeraon  shall  be  held  responsible  for  tbe  pay- 
ment of  thia  judgment  under  the  following  cir- 


In  April,  IglS,  Emerson,  being  surveyor  of 
the  port  of  New  Orleans,  with  B.  Chew,  the 
collector,  and  B.  Lorrain,  the  naval  officer, 
seiied  the  brig  Josefa  Begunda,  for  a  violation 
of  the  lawa  which  prohibit  the  importation  of 
slaves,  and  instituted  proceedings  against  her, 
which  resulted  in  the  eondemnation  of  the  ves- 
sel and  slaves.  This  judgment  being  pro- 
nounced by  tbe  District  Court  of  the  United 
Statea  for  Louisiana,  waa  affirmed  on  an  ap- 
peal (o  the  Supreme  Court  of  the  United 
SUtea. 

On  the  causa  being  remanded  to  the  District 
Court,  the  negroes  having  been  aoid  aa  well  as 
the  Teasel,  a  question  was  raised  by  several 
claimants  aa  to  the  distribution  of  the  proceeds 
of  tbe  sale:  and  the  District  Court,  dismissing 
the  ctainia  of  others,  allowed  those  of  the  col- 
lector, the  surveyor,  and  the  naval  officer.  Prom 
tbia  decree  there  waa  an  appeal  to  this  court. 
And  as  Bppeara  from  10  Wheat.  331,  this  court 
decided  that  the  proceeds,  under  the  laws  of 
the  United  States,  should  not  be  paid  to  the 
custom-house  officers  who  made  the  seizure, 
but  that  they  vested  in  tbe  United  States.  The 
decree  of  the  District  Court  making  the  allow- 
ance, was  therefore  reversed;  and  that  part  of 
it  which  dismissed  the  petition  of  other  claim- 
ants waa  affirmed. 

In  1828,  Emerson  died,  leaving  heirs. 

On  the  3d  March,  1831,  an  Act  entitled,  "An 
Act  for  the  relief  of  Beverly  Chew,  the  heira  of 
William  Emerson,  deceased,  and  the  heirs  of 
Edward  Lorrain,  deceased,"  waa  paaaed  by 
Congresa. 

The  preamble  of  thia  act  statea,  "Whereas, 
the  brig  Josefa  Begunda  waa  condemned  in 
the  name  of  the  United  Statea,  in  tbe  District 
Court  of  the  United  Statea  for  the  Louisiana 
District,  in  the  year  1818,  on  the  seizure  and 
prosecution,  and  at  the  sole  expense  of  Beverly 
Chew,  collector  of  the  diatrict  of  Mississippi, 
William  Emerson,  deceased,  surveyor,  and 
Edward  Lorrain,  deceased,  naval  officr-r  of  the 
port  iof  New  Orleans,  tor  an  Infraction  of  the 
slave  laws:  and  whereas,  tbe  one  half  of  the 
Peters  IS. 
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Tbe  Heim  or  EmsMN  t.  Ha£L, 
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pToceedn  of  the  laid  brie  and  her  cargo  are 
dcposileil.  subject  tn  tlie  order  oF  tbe 
court,  wliich  half  would  have  been  paj'able  to 
tbe  said  never];  Chew,  William  Emerson,  and 
William  Iiorraia,  but  for  an  omiBaion  in  the 
lawa  heretofore  passed  on  that  subject:  there- 
fore, be  it  enacted,  etc.,  that  the  District  Court 
at  the  United  States  be  authorized  and  directed 
411*]  *to  order  the  proceeds  of  tbe  eaid  aeii- 
ure  now  deposited,  subject  to  the  order  of  aaid 
court,  b«  paid  over  to  the  aaid  Beverly  Chew, 
ajid  the  legal  representatives  of  the  said  Wil- 
liam Emerson  and  Edwin  Lorrain,  respective ty." 
The  question  whether  tbe  sum  of  money 
reueiied  by  the  heirs  of  Emerson,  under  this 
law,  wu  assets  in  their  hands,  and  liable  to  his 
debts,  waa  first  raised  In  the  Court  of  Probata, 
which  decided  that  it  was  so  liable;  and  this 
judgment  was,  on  an  appeal  to  the  Sup 
Court  of  the  State,  afilrmed. 

In  the  seizure  and  prosecution  of  a  vessel 
for  a  violation  of  law.  Emerson,  with  those 
who  co-operated  with  him,  rendered  a  merito- 
rious service  to  the  public.  But  be  acted  under 
no  law,  nor  by  virtue  of  any  authoiltj.  And 
his  acta  imposed  no  obligation,  either  in  law  or 
equity,  on  the  government  to  compensate  him 
for  hia  serrices.  Had  be  been  prosecuted  on 
a  debt  due  to  the  government,  be  could  not  have 
Mt  up  t^ese  services,  either  as  an  equitable 
or  legal  offset.  And  this  he  might  do.  under 
the  rules  of  law.  of  any  specific  demand  he 
Di^t  have  on  tbe  government,  which  imposed 
on  it  even  an  equitable  obligation. 

It  is  true,  the  payment  of  a  debt  cannot  be 
aiforced  a^inst  the  government  by  rait;  but 
ckimt  against  it  are  not  the  less  legal  or  «qnl- 
Ubie  on  that  account.    Services  rendered  undar 
ths  requirements   of   law   or  of   contract,   for 
vhiefa   a   compensation    Is    filed,   constitute   a 
Itpl  demand.     Services  rendered  under  an  an- 
lliority  which  is  casual,  or  in  some  degree  dis- 
cretionary, may  constitute  an  equitable  claim. 
An  individual,  by  timely  efforts,  may  save  from 
destruction,    by    fire     or     otherwise,    a    targe 
amount  of  public  property.    This  would  be  a 
higUy  meritorious  act;  but  would  it  constitute 
a.  cltim  on  the  government  for  compensation! 
From  motives  of  public  policy,  the  govern- 
mcDt  might  bestow  a  suitable  reward  on  tbe 
iikdindual  in  such  a  case;  but  this  would  be  a 
KTstnitj  on  Its  part.    And  if  this  reward  were 
Ei'm  to  the  heirs  of  such  an  individual,  could 
it  be  reached    by    his    creditors!     Vnmerous 
peniians  have  been  given  by  taw  to  heirs  for  the 
military   services   of  their  ancestors;   and   are 
thcK  pensions  liable  to  the  debts  of  tbe  ances- 
tora!    Under  all   the  provisions   of  this   kind, 
hu  it  ever   been   supposed   that   the   pension, 
though  Riven  to  the  legal  representatives  of  tbe 
I       dtcesied,  luid  on  the  ground  of  military  serr- 
I      ices,  ihould    be    paid    to    his    administrators  t 
1      No  iodividual   can   be   made  a  debtor   against 
]      bit   wilt.      Voluntary    benetlts    may    be    con- 
j      Icmd  on  him  which  may  excite  his  gratitude, 
i      ud  which,  in  the  exercise  of  his  generosity,  he 
^      niy  niitably    reward.      But   this   depends   on 
[!      lu  own  volition. 

II  would  constitute  a  singular  item  under  the 
In  dI  assets  to  raise  a  charge  against  an  Indl- 
*idiii1,  for  a  benefit  conferred  on  bim  by  some 
nhmtarT  «et  «f  kindneu.    To  find  an  obliKs- 


'  tion  in  such  a  case,  we  must  look  Into  those 
writers  on  ethics  who  speak  of  Imperfect  obli- 
gations, which  cannot  be  enforced.  The  rule 
is  the  same,  'whether  the  voluntary  [•411 
benefit  be  conferred  on  an  individual  or  on 
the  government. 

Bad  Emerson  become  insolvent  and  made 
an  assignment,  would  this  claim,  if  It  may  be 
called  a  claim,  have  passed  to  bis  assignees! 
We  think,  clearly,  it  would  not.  Under  such  an 
assignment,  what  could  have  passed  I  The 
claim  is  a  nonentity.  Neither  m  law  nor  in 
equity  has  it  any  existence.  A  benefit  was 
voluntarily  conferred  on  the  government;  but 
this  was  not  done  at  tlie  request  of  any  offioer 
of  tbe  government,  or  under  the  sanction  of 
any  law  or  authority,  express  or  implied-  And 
undsr  such  circumstances,  can  a  claim  b»  ralaod 
againat  the  government  which  shall  pass  by  a 
legal  assignment,  or  go  into  the  bands  of  an 
administrator  as  assets! 

If  in  this  form  debts  could  be  originated 
against  the  government  or  an  individual,  there 
would  be  no  security  against  such  demands. 
One  party,  without  the  consent  of  the  other, 
makes  the  contract,  and  assigns  It  to  his  ored- 
itora.  For  if  there  be  even  an  equitable  vlaim, 
it  arises  out  of  a  contract  express  or  implied 
A  claim  against  a  foreign  government  for 
spoliations  is  not  of  that  character.  The  de- 
mand is,  in  such  case,  founded  upon  the  law  of 
nations,  and  the  obligation  is  perfaot  on  tb* 
offending  government.     It   is   t~   ~     ~ 


done,  tLe  government  of  the  Injured  dtiien, 
in  the  eieroiae  of  its  discretion,  will  protect 
and  enforce  bis  rights. 

In  tbe  ease  of  Comegys  «t  aL  t.  Vasse,  1 
Peters,  193,  this  oourt  held  that  the  assignees 
of  a  bankrupt  are  entitled  to  a  share  <n  the 
indemnity  for  unjust  spoliation  provided  for 
under  the  treaty  of  IBIS  with  Spam.  But  that 
ease  is  not  analogous  to  tbe  one  under  con- 
sideration. By  the  law  of  nations,  Spain  was 
bound  to  indemuifj'  the  owners  of  foreign  vea- 
sels  which  had  been  illegally  captured  and  eon- 
demned  under  her  authority. 

A  claim  having  no  foundation  in  law,  hut 
depending  entirely  on  the  generosity  of  the 
government,  constitutes  no  basis  for  the  action 
of  any  legal  principle.  It  cannot  be  assigned. 
It  does  not  go  to  tbe  administrator  as  assets. 
It  does  not  descend  to  the  heir.  And  if  the  gov- 
ernment, from  motives  of  public  policj^,  or 
any  other  considerations,  shall  think  proper, 
under  such  circumstances,  to  make  a  grant  of 
money  to  the  heirs  of  the  claimant,  they  re- 
ceive it  as  a  gift  or  pure  donation.  A  dona- 
tion made,  it  is  true,  in  reference  to  some 
itorious  act  of  their  ancestor,  but  which 
not  constitute  a  matter  of  right  againat 
the  government. 

In  tbe  present  ease,  the  government  ml^t 
have  directed  tbe  money  to  be  paid  to  the  cred- 
itors of  Emerson,  or  to  any  part  of  his  heirs. 
Being  the  donor,  it  could,  in  the  exercise  of  its 
discretion,  make  such  distribution  or  applica- 
tion of  Its  bounty  as  circumstances  might  re- 

ire.  And  it  has,  under  the  title  of  "An  Act 
tbe  relief  of  the  heirs  of  Emerson,"  directed 

the  body  of  the  act,  tba  manaj  ta  \w  ^wA 


at 
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to  Ua  legal  repreaeiiUti*H.  Thkt  the  hein 
414*]  were- 'iDtended  bj  thia  deaigiwtio: 
cl«ar;  and  we  think  the  payment  which 
been  made  to  them  under  thia  act  has  been 
rightfulij  Di«de,  And  that  the  fund  cannot  be 
conaidered  aa  aaaeta  in  their  h»oda  for  the  paj' 
ment  of  debti. 

Aa  the  deelBJon  of  the  Supreme  Court  of 
LouiiianA  b  not  tn  accordance  with  thia  view, 
the  Judgment  of  that  court  ia  ravened  with 

Thia  canae  came  on  to  be  heard  on  the  trau' 
acript  of  the  record  from  the  Supreme  Oourt 
ot  tue  State  of  Louitiana,  and  was  argued  bj 
counsel;  on  coneideration  whereof,  it  ia  ordered 
and  adjudged  b;  thia  court  that  the  judgmwit 
of  the  aaid  Supreme  Court  in  thii  cauae  be,  and 
the  tame  is  hereby  reversed,  with  coata;  and 
that  thia  cause  be,  and  the  *ame  ia  hereby  re- 
manded to  the  aaid  Supreme  Court,  that  fur- 
ther proceedinga  may  be  liad  thendn  in  eon- 
formitjr  to  the  opinion  of  thia  eourt. 

4 IS*]       *CHAKLS3  L.  WILLIAMS 
THE  SUFFOLK  INSUKANCB  COUPANT. 

AaaumptiooB  of  executive  conoeming  aoTeraign- 
tjr  of  foreign  ialand  concluaive  on  judiciary — 
master  not  bound  to  abandon  voyage  because 
of  threat  of  Ul^al  capture — liablUtj  of  in- 

Tbe  Eovemmcnt  of  the  United  States  h  n- 

tlattO,  sad  cODtiSnlDC  to  tnilat,  throuBb  It  IT 

execntlTe  auCborit;,  that  tlie  Falkland  li  lo 

not  coostltate  anj  part  of  the  domlnloni  <■  le 

•OTereisntj  o(  Buenos  Arres,  and  Uiat  tlie  b- 

erj  at  tbose  lalaada  la  a  trade  free  and  I  to 

the  citiiaoa  of  the  United  Btatea.  and  be  He 

comMtencT  ol  tbe   Beenoa  A;ree  loven  to 

reniiale,  prohibit  or  punlih ;  It  ta  not  compttent 
(or  «  clrcalt  court  or  the  Unllsd  BUt«s  to  laqulre 
Into,  and  aaeertaln  bj  other  evidence,  tbe  title  of 
tbe  goTcmment  of  Buenos  Ajna  to  tb«  soTareigntr 
of  tbe  Falkland  iBlanda 

When  tbe  eiecatlve  branch  ot  tbe  cDTernment, 
which  I*  chanced  wltb  thg  (orelKn  relatloni  ol  tbe 
United  BUtea  ahall,  In  Its  correapaadence  with  a 
CorelgD  nation,  assume  a  lact  In  renrd  to  the  aor- 
arelint7  ol  anr  Island  or  countrr.  It  la  condnslTC 
on  tba  Jndlelaf  department 

Where  a  veaael,  Insured  on  a  sailing  TOfsse,  was 
ordsrvd  bl  tbe  goTemmcnt  of  Buenos  Ajrce  not  to 
catch  seal  oS  the  Falkland  Islanda,  and  harlnK 
oontlooed  to  take  acal  there,  tbe  veeael  was  selied 
and  condemned,  under  the  authorltj  ot  tbe  gov- 
emment  ot  Boenoe  Ajrea ;  the  goTemment  ot  tbe 
United  Statee  not  taaTlDg  acknowledged,  bat  hav- 
Ing  denied  the  right  of  Bnenoa  Arrea  to  the  Falk- 
land Islands,  the  li  -nr-.  -.    __ 

loss  of  t"-  - 

a^sd^imdH  rbellettbat  be  n 

a  matter  of  dntr  b     ■      

In   the   TOTag"    — 
claimed  b,"  ^ 

threat  or  waniing  oTsocb  illegal  capture. 

ON  a  certificate  of  division  from  the  Circuit 
Court  of  the  United  SUtea  for  the  District 
of  Hassachusetti. 

Thia  was  an  action  broosht  hy  the  plaintiff, 
a  citizen  of  the  State  of  ConnMtleut,  againat 
tbe  Suffolk  Inaurance  Company,  of  Boston, 
Hasaaehuaetts,  to  recover  a  loaa  on  part  of  the 
schooner  Harriet  and  part  of  her  cargo,  they 
having  been  insured  by  the  defendanta.  There 
was  a  similar  action  againat  the  defendanta  to 

Nora. — Effect    of   Tolnntarj    eipoiore   to    peril 
•pOD  llabllltv  on  marine  Innranoe  nailer,  sea  note 
lo  1  LJt-A.(N.8.)    1C06. 
»6 


I  bODod  so  to  do  as 
-1  all  Interested 
'   the   rlRbt 


recover  losses  sustained  on  the  schooner  Break- 
water and  her  cargo.  Both  the  casea  were 
brought  from  the  Qrcuit  Court  of  Maasaehn- 
setts,  on  certilicatea  of  division  of  opini<m  of 
the  judges  of  the  Circuit  Court. 
The  eaaes  were  stated  in  the  reeord  aa  fol- 

'Theae  were  actions  of  assumpsit  on  polkfea 
of  insurance,  dat«d  the  10th  ol  August,  1830, 
whereby  tlie  plaintiff  caused  to  be  insured  by 
tba  defendants  for  nine  per  cent,  per  annum 
premium,  warranting  twelve  per  oent.  lost  or 
not  lost,'  forty-nine  hundred  and  nineteen  dol- 
lara  on  fifteen  sixteenths  of  schooner  Harriet, 
and  eighteao  hundred  and  seventy-five  dollars 
on  bo^d  said  vessel,  at  and  from  Stonington, 
Connectlent,  oommenclug  the  rislc  on  the  12th 
day  of  Angnat,  Instant,  at  noon,  to  the  lonth- 
em  hemisi^ers,  with  liberty  to  atop  for  salt  at 
the  Cue  de  Verd  Islands,  and  to  go  round 
Cape  Mora,  and  to  touch  at  all  islands,  porta, 
and  plaeea  tor  the  purpoae  of  talcing  aeala,  and 
for  information  and  lefreahmenta,  with  liberty 
to  put  hia  akins  on  board  of  any  other  veaael  or 
vessels  until  she  retnnis  to  her  port  of  dia- 
ebarge  In  the  United  States;  It  being  nndar- 
stood  that  ths  valne  of  the  Interest  hereby  in- 
sured, aa  it  relates  to  thia  Insnranea,  Is  not  to 
be  diminished  thereby.  It  is  uuderatood  and 
agreed  that  if  the  Harriet  should  not  procead 
southeasterly  of  'Cape  Horn  on  a  voyage [*4 IS 
towards  the  South  Shetland  islands,  and  there 
be  no  loaa,  then  tbe  premium  is  to  be  six  psdr 
centum  per  annum,  the  assured  warrantaig 
only  nine  per  cent.;  vessel  valued  at  Bve  thou- 
sand dollusi  outfits  valued  at  two  thousand 

"There  was  a  similar  policy  underwritten  by 
the  defendants  for  the  pMntlff  on  the  sstma 
day,  for  the  like  voyage  in  all  respects,  of 
tturty-flve  hundred  dollars,  on  the  achoonar 
Breakwater,  and  two  thousand  dollara  on  out* 
Qta  on  board,  at  the  eame  premium;  the  Tea- 
sel being  valued  at  thirty-five  hundred  dollara 
and  tbe  outfita  at  two  thousand  dollars,  upon 
which,  also,  an  action  was  brought. 

"The  declaration  upon  each  polioy  averred 
a  total  lose,  by  the  aeizure  and  detention  of  one 
Lewis  Vemet  and  other  persons,  pretending  to 
act  by  the  authority  of  the  government  of 
Buenos  Ayres,  with  force  and  arms. 

"The  causes  eame  oa  to  be  heard  together, 
by  the  court,  upon  certain  facts  and  statementa 
agreed  b^  the  parties;  the  parties  agreeing  that 
the  verdict  should  be  rendered  by  the  jury  for 
the  plaintiff,  and  for  the  defendants,  according 
to  the  opinion  of  the  court  upon  the  matters  ol 
law  arising  upon  those  facts  and  statementa; 
and  the  cause  was  argued  by  C.  0.  Loriag  for 
the  plaintiff,  and  by  Theophilua  Parsons  for 
the  defendants.  It  appeared  from  these  facts 
and  statements  that  both  of  the  vessels  Inanred 

re  bound  on  a  sealing  voyage,  and  proceeded 
tbe  Falkland  islanda  In  pursuance  thereof; 

1  were  there  both  seized  by  one  Lewis  Ver- 
net,  acting  aa  governor  of  those  islands,  under 
the  appointment  and  authority  of  the  govern- 
ment of  Buenos  Ayres.  The  Harriet  was  seized 
on  the  30th  of  July,  1831,  and  was  subsequaat- 
iy  carried  by  the  eaptora  to  Buenoa  Ayr^} 
where  certain  proceedinga  were  had  against 
her  in  the  tribunals,  and  under  the  aanctTon  ol 
the   government   of   Buenoa   Ayres.     She   has 
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■avsr  been  restored  to  the  defendantB,  but  haa 
beeo  condemned  for  being  engaged  in  the  seal 
tra^e  at  the  Falkland  isluidB. 

"Tfae  BreakTBter  waa  Mised  atthe  JBlinda,  on 
or  about  the  IBth  da;  of  August,  1B31,  and 
was  afterwards  recaptured  by  the  mate  and 
crew,  who  remained  on  board,  and  was  by  them 
brou(^t  home  to  the  United  States;  and  after 
ber  arriTal  was  libeled  for  lalvage  in  the  Dis- 
trict Court  of  Connecticut  District,  and  sal- 
Tage  waa  awarded  of  one  third  put  of  the 
proceeds  of  vessel  end  propertj. 

"Copiee  of  the  orders  and  decrees  of  the 
courts  of  Bnenos  Ayres  respecting  the  seal 
fisheries,  of  the  appointment  of  Vemet  u 
Governor  of  the  Falkland  islands,  of  the  pro- 
ceedings against  the  Harriet,  of  the  mrre- 
spondence  of  the  American  government  with 
the  Buenos  Afrean  government,  relative  to  the 
jurisdiction  of  the  Falkland  islands,  were  pro- 
duced and  read,  de  bene  ease,  in  the  case." 

The  following  points  and  questions  occurred 
in  tha  ease,  on  which  the  judges  of  the  Circnit 
Court  were  divided  in  opinion-,  and  the*  were 
stated  and  ordered  to  be  certified  to  the  Su- 
preme Court  to  be  finally  decided; 
«13*]     *1.  Whether,  inasmuch  as  the  Amer- 
ican  government    has   insisted    and    does    still 
inaiat,  through  its  regular  executive  authority, 
that  the  Falkland  islands  do  not  constitute  aJiy 
part  of  the  dominions  within  the  sovereignty 
of  the  government  of  Buenoe  Ayres.  u)d  that 
the  aeal  fishery  at  those  islands  is  ■  trade  free 
and  lawful  to  the  citizens  of  the  United  States, 
and  beyond   the    competency    of    the    Buenos 
Ayrean   government   to    regulate,   prohibit,   or 
punish,  it  ia  competent  for  the  Circuit  Court  in 
this  cause   to   inquire   into   and   ascertain   by 
other  evidence  the  title  of  said  government  of 
Boenos  Ayres  to  the   sovereignty  of  the  said 
Falkland  islands;  and  if  such  evidence  satisfies 
the  court,  to  decide  against  the  doctrines  and 
elsims  set  up  and  supported  by  the  American 
inremment  on  this  subject,  or  whether  the  ac- 
tim  of  the  American  government  on  this  sub- 
ject is  binding  sjid  conclusive  on  this  court,  as 
to  whom  the  sovereignty  of  those  islands  be- 
loag*. 

i.  Whether,  if  the  seizure  of  the  Harriet, 
by  the  authority  of  the  Buenos  Ayrean  govern- 
nent,  for  carrying  on  the  seal  fishery  at  the 
Falkland  islands,  was  illegal  and  contrary  to 
the  law  of  nations,  on  account  of  the  said 
islands  not  being  within  the  territorial  sover- 
eignty of  the  said  Buenos  Ayrean  government, 
and  the  master  of  the  Harriet  had  warning 
from  the  government  of  the  said  islands  under 
the  government  of  Buenos  Ayres,  that  he 
■hcnld  seise  the  said  Harriet  if  she  should  en- 
gage in  the  seal  fishery,  and  after  snch  warn- 
ing, the  master  of  the  Harriet  engaged  in  such 
•emi  llshery,  and  the  Harriet  was  illegally  seised 
and  condemned  therefor,  the  loss  by  such  seii- 
ur«  and  condemnation  was  a  loss  for  which 
the|dsintlff  is  entitled  to  recover  in  this  case; 
if  the  msstcr  of  the  Harriet  acted,  in  engaging 
In  nieh  seal  fishery  bona  fide,  and  with  a  sound 
and  reasonable  discretion,  and  under  a  belief 
thst  he  wsa  bound  so  to  do,  as  a  matter  of 
duty  to  bis  owners,  and  all  others  interested 
in  the  voyage,  and  in  the  vindication  of  the 
(iglits  recognized  and  claimed  by  the  American 
[?'**mm<>nt,  or  wbethsr  Ju  w»a  bound  bv  !»« 


to  abandon  the  voyage  nnder  sneli  a  threat  and 
warning  of  such  illegal  seizure. 

The  case  was  submitted  to  the  court  by 
Messrs.  C.  6.  Loring  and  E.  G.  Loriug  for  the 
plaintiff,  and  by  !£.  Parsons  for  the  defend- 

The  printed  argument  for  the  plaintiff  oon- 
tained  a  full  statement  of  the  case. 

Mr.  Parsons,  for  the  defendants,  contended, 

1.  That  the  Malvinas  are  rightfully  in  pos- 
session of  Buenos  Ayres,  and  that  historical 
evidence  and  established  principles  of  the  law 
of  nations  show  this  to  be  so. 

2.  That  however  this  may  be,  the  courts  of 
this  country  will  not  decide  this  question 
against  Buenos  Ayres,  unless  authorized  to  do 
so  by  a  formal  act  of  our  government;  Buenos 
Ayres  being  a  nation  friendly  to  us,  claiming 
the  Malvinas,  certainly  under  color  of  right, 
and  claiming  and  exercising  that  dominion  for 
many  years. 

*3.  That  there  ia  no  such  act  of  our  [*41S 
government.    An  American  sloop  of  i 


Breakwater,  proceeded  to  the  Falklands,  and 
broke  up  the  establishment  by  violence.  The 
goyemment  of  Bnenos  Ayres  complained 
urgently  of  this,  and  a  correspondence  ensued, 
wherein  our  consul,  and  our  charge  d'affaires 
at  Buenos  Ayres,  and  our  Secretary  of  State, 
took  a  part;  but  the  question  remains  unsettled 
between  the  countries-— and, 

4.  By  the  Constitution  of  this  country,  it  is 
of  vitu  imoortance  that  our  courts  call  nothing 
an  act  of  the  government  but  one  which  passes 
through  the  forms  of  the  Constitution,  and  has 
the  force  and  sanction  of  regular  enactment. 
.  No  analogies  drawn  from  European  nations  (if 
any  there  be)  can  apply;  because  the  Judiciary 
holds  no  such  place,  and  is  entrusted  with  no 
duch  duties  in  other  nations. 

It  would  seem  difficult  to  doubt,  from  the 
historical  evidence,  end  the  plain  principles  of 
territorial  and  international  law,  that  the 
ancient  government  of  Spain,  and  the  govern- 
ment of  BuenoB  Ayres,  as  their  successor,  had 
a  right,  as  owners  of  the  islands  and  the  coast, 
to  regulate  the  fisheries  thereon,  and  within  a 
icasonable  distance  of  their  shores,  and  that 
the  decrees  actually  passed  are  therefore  justifi- 
able by  the  laws  of  nations;  and,  conaequently, 
fishing  in  violation  of  those  decrees  is  an  illirit 
and  prohibited  trading  within  the  policy.  It 
follows  Inevitably  that  a  seizure  for  that  oause 
is  not  protected  by  the  policy,  though  the  con- 
demnation may  be  informal. 

If  it  be  said  that  the  trespassers  upon  these 
islsnds  and  their  fisheries  appear  to  have  been 
notified  and  threatened  before,  and  then  per- 
mitted to  transgress  with  impunity,  and  that 
punishment  for  the  offense,  was  therefore  un- 
lawful; there  is  surely  an  obvious  and  sufficient 
answer  to  this.  It  is,  that  after  mild  means 
had  been  carried  so  far  as  to  prove  them  in- 
effectual, more  positive  measures  were  resorted 
to.  This  is  a  plain  and  fair  statement  of  the 
whole  case  upon  this  point,  and  if  the  whole 
testimony  were  examined,  end  the  indisputable 
facts  of  the  case  considered,  they  would  fully 
confirm  this  view.  Will  the  court  then  say  that 
forgiveness,  with  renewed  ftoblbvUo^  «a& 
caution,  impliea  p«r];i«tual  tQT^i«neM\    1^iM> 
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If  Um  flrat  oflenM,  or  $aj  aingt*  offeose  ba 
Mrdooed  b^  «  nation,  or  one  of  ita  KotlioritiM, 
It  ilull  ne*cr  be  lawful  again  to  punish  the 
offttiM;  how  often  Boever  it  be  repeated,  or 
howsoever  aggravated  the  circumetancea  b^ 
which  It  li  attendedt  It  can  hardly  be  expwit- 
•d  that  inch  a  principle  as  thU  can  receiTS  the 
■anotion  of  tbu  eonrt:  (or  It  seemi  not  more 
repugnant  to  law  and  juitics  than  to  mere 


Ur.  Jnstiee  MXean  dellTored  the  opinion  of 

Two  actions  were  oomroeDeed  br  the  plain- 
tiffs against  the  defendant  <n  the  Circuit  Court 
of  the  United  SUtes  tor  the  Slate  of  Massachu- 
Htts,  on  policies  of  inaurance  dated  19th 
August,  IS^i  whereby  the  plaintiffs  caused  to 
41V*]  be  insured  bf  the  defendants,  for  'nine 
per  oentum  per  annum  premium,  warranting 
twalve  par  centum,  loet  or  not  lost,  fort;-nine 
hnndrM  and  nineteen  dollars  on  fifteen  six- 
teenth* of  schooner  Harriet  ^  and  eighteen  hun- 
dred and  seventy-flve  dollars  on  board  said  ves- 
•el  at  and  from  Stoningtoo,  Connecticut,  com- 
mendng  the  risk  on  the  12th  Augiut  instant  at 
noon,  to  the  southern  hemisphere;  with  liberty 
to  stop  for  salt  at  the  Cape  de  Verd  islands, 
and  to  go  round  Cape  Horn,  and  to  touch  at  all 
Islands,  ports  and  places,  for  the  purpose  of 
taking  seals,  and  for  information  and  refresh- 
mant;  with  libertr  to  put  bis  skins  on  board 
of  any  other  veaael  or  vessels,  until  she  returns 
Ut  ber  port  of  diacfaarge  in  the  United  States; 
It  being  understood  tbat  the  ralue  of  the  inter- 
eat  hereby  insured,  as  it  relates  to  this  insur- 
anoe,  is  not  to  be  diminished  thereby,  etc. 

On  the  same  day  there  was  a  similar  policy 
of  tbirty-Qve  hundred  dollars  on  tt 
Kvakwater,  and  two  thousand  dolli 


raised  in  the  case  on  which  the  opinions  of  the 
Judgea  were  opposed,  and  on  wbich  the  case  is 
eertlHed  to  this  court: 

1.  Whether,  inasmuch  as  the  American  gor- 
emment  has  insisted,  and  does  still  Insist. 
tfarougb  its  regular  executive  authority,  that 
the  Falkland  islands  do  not  constitute  any  part 
of  the  dominions  within  the  sovereignty  of 
the  government  of  Buenos  Avres;  and  that  the 
seal  fishery  at  those  islands  is  a  trade  free  and 
lawful  to  the  eitisens  of  tbe  United  States,  and 
bejond  the  competency  of  the  Buenos  Ayres 
sovsrment  to  regulate,  prohibit,  or  punish;  It 
u  ecnnpetent  for  the  Qrailt  Court  in  this  cause 
to  Inanire  into  and  aseertain  by  other  evidence 
the  title  of  said  government  of  Buenos  Ayres 
to  the  eorereigntj  of  the  said  Falkland  islands; 
and  If  meh  evidenoe  satisfies  the  court  to  de- 
dde  against  tits  doctrlnea  and  olaima  set  up  and 
supp^ted  by  the  American  government  on  this 
snDjeet ;  or  whether  the  action  of  the  American 
government  on  tttls  subject  is  binding  and  eon- 
elusive  on  this  oourt  as  to  whom  the  sovereign- 
ty of  those  islands  Iwlongs. 

2.  Whether,  If  tbe  seiture  of  the  Harriet  by 
the  authority  of  tbe  Buenos  Ayrean  govem- 
nsent,  for  carrying  on  the  seal  fishery  at  the 
FalkUnd  islands,  was  illegal  and  contrary  to 
tiM  law  of  nations,  on  account  of  the  said 
Islands  not  being  within  the  territorial  sover- 
eignty of  the  said  Buenoe  Ayrean  gOTernment; 


and  the  master  of  the  Harriet  bad  wkraing 
from  tbe  governor  of  the  said  Islands  under  the 
ffovemment  of  Buenos  Ayres,  that  be  should 
seiie  tbe  said  Harriet  if  she  should  engage  in 
the  seal  fisheryj  and  after  such  wamlng  the 
master  of  the  l^riet  enga^^  in  the  sealltah- 
"  '"-~"y  Mixed  and 

and  condemnation  was  a  loss  for  which  the 
plaintiff  U  entitled  to  recover  in  this  case.  If 
tbe  master  of  the  Harriet  acted  in  engaging  in 
such  seal  fishery  bona  fide,  and  with  a  sound 
and  reasonable  discretion,  and  under  a  belief 
that  he  was  bound  so  to  do  as  a  matter  of  duty 
to  his  owners  and  all  others  interested  In  the 
voyage;  'and  in  tbe  vindication  of  the  [*4S0 
rights  recognised  and  claimed  by  the  American 
government;  or  whether  he  was  bound  by  law 
to  abandon  the  voyage  under  auch  a  threat  and 
warning  of  such  illegal  seizure. 

As  the  fact  is  stated  in  tbe  first  point  certi- 
fied, that  there  is  a  controversy  between  this 
government  and  that  of  Buenos  Ayres,  whether 
tbe  Jurisdiction  Is  rightful,  which  u  assumed  to 
be  exercised  over  the  Falkland  islands  by  the 
latter;  and  that  this  rieht  is  asserted  on  the 
one  side  and  denied  by  tbe  other.  It  will  not  be 


To  what  sovereignty  any  island  or  country 
belongs  is  a  question  which  often  ariaeg  before 
courts  in  the  exercise  of  a  maritime  jurisdiction 
and  also  in  actions  on  policies  of  insurance. 

Prior  to  the  revolution  in  Bouth  America,  it 
is  known  that  the  Malvinas,  or  Falkland  is- 
lands, were  attached  to  the  vieeroyslty  of  La 
Plata,  which  included  Buenos  Ayres.  And  If 
this  were  an  open  question,  we  might  Inquire 
whether  tbe  jurisdiction  over  these  islands  did 
not  belong  to  some  other  part,  over  which  this 
ancient   viceroyalty   extended,   ""'   ~"'   *~   """ 
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from  this  inquiry  by  the  attitude  of  our  own 
government,  as  stated  in  the  point  certified. 

And  can  there  be  any  doubt  that  when  the 
executive  branch  of  the  government,  which  Is 
charged  with  our  foreign  relations,  shall  in  its 
correspondence  with  a  forei^  nation  assume  a 
fact  in  regard  to  the  sovereignty  of  any  ieland 
or  country,  it  is  conclnslve  on  the  judicial  de- 
partment? And  in  tbis  view  it  is  not  material 
to  inquire,  nor  is  it  the  province  of  the  court  Ut 
determine,  whether  tlie  executive  be  right  or 
wrong.  It  is  enough  to  know  that  in  the  exer- 
cise of  bis  constitutional  functions  he  has  de- 
cided the  <)uestion.  Having  done  tbis  under 
the  responsibilities  which  belong  to  him,  it  Is 
obligatory  on  the  people  and  government  of  tbe 

If  this  were  not  the  rule,  cases  might  often 
arise  in  which,  on  tbe  most  important  questions 
of  foreign  jurisdiction,  there  would  be  an  Ir- 
reconcilable difference  between  the  executive 
and  judical  department*.  By  one  of  these  de- 
partments, a  foreign  island  or  country  might 
be  considered  as  at  peace  with  the  United 
States,  whilst  the  other  would  consider  It  In 
a  state  of  war.  No  well  regulated  government 
has  ever  sanctioned  a  principle  so  unwiae,  and 
so  destructive  of  national  ebaracter. 

In  the  cases  of  Foster  v.  NeiUon,  2  Peteos, 

263,   307,  and   Garcia   v.    Us,   IE   PeUra,  SlI, 

tbis  court  have  laid  down  Uie  rule  that  the 
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•etka  of  the  poUtiokl  branehe*  of  the  ^T«rn- 
mmnt,  ta  a  mattor  tb^t  belong*  to  them,  is  con- 

And  wa  think  In  the  present  ease,  •■  the 
examtiTo,  in  hU  meeiage,  and  in  hU  corre- 
tpondenea  with  the  government  of  Buenos 
Ayrea,  baa  denied  the  jurisdiction  which  tt  has 
•Mmned  to  exercise  o*er  the  Fslkland  islands; 
tba  fact  must  be  taken  and  scted  on  by  this 
court  as  tbus  asserted  and  maintained. 
4St*]  The  decision  of  the  flrst  point 
materially  affect*  the  second,  whicb  tume  upon 
Uw  eondnet  of  the  master. 

U  theM  islands  are  not  within  the  jurisdic- 
tioa  of  the  Buenos  Ayrean  government,  the 
power  assumed  and  eiercis^  by  Governor 
vemet  was  nnauthorized,  and  the  msster  was 
not  bound  to  regnrd  It.  He  was  not  necessarily 
to  be  diverted  from  the  objects  of  his  voyage, 
and  the  exercise  of  rights  which  belonged  in 
eommon  to  the  citizen*  of  the  United  States  by 
aa  unauthorized  threat  of  the  seizure  of  his 
vessel.  He  might  well  consider  the  prohibition 
of  Vemet  as  influenced  by  personal  and  sinister 
motives,  and  would  not  be  enforced.  If  the 
principle  were  admitted  thst  the  assured  were 
bound  to  regard  ever;  idle  threat  of  any  in- 
dividual who  might  assume  to  exercise  power, 
'd  this  case,  it  would  be  most  injurious,  and 


in  many  cases  destnictiv 

The  inquiry  is,  whether  the  master,  under 
all  the  circumstances  of  the  case,  acted  in  good 
faith,  and  with   ordinary   prudence. 

If  be  acted  fraudulently,  he  was  guilty  of 
barratry,  and  the  underwriters  are  discnarged. 
In  4  Taunton,  856,  Mr.  Justice  Gibba,  m  giv- 
ing the  opinion  of  the  court,  lays  down  the  true 
rule.  "The  master,"  says  he,  "being  asked 
why   he    had   not    British   colors    and   British 

CpeiB,  said,  I  cannot  have  them,  because  I 
ve  not  a  British  register.  He  stands  on  his 
itriet  rights.  He  says,  I  will  do  nothing  to  en- 
dugcr  my  owner*;  I  am  a  neutral,  and  I  have 
s  right  to  enter  your  port.  The  master  really 
tOBunanicated  the  true  facta  of  the  case  when 
iht  was  searched,  snd  sayt,  I  cannot  go  olT, 
beeanse  of  my  charter-party.  The  other  says: 
Tben  I  will  saiae  you.  We  think,  then,  each 
ptrty  stands  on  his  strict  right*;  and  we  are 
low  to  consider  the  strict  point  of  law,  not  the 
question  whether  it  would  have  been  more 
Dmdtnt  for  him  to  go  to  Tereera,  but  whether 
Be  scted  bona  fide." 

And  *o  in  the  preeent  ease,  the  question  la 
not  whether  the  master  of  the  Harriet  would 
aot  have  acted  with  more  prudence  had 
h«  yieid^  to  the  inhibition  of  Vemet;  but 
vwhtther,  in  placing  himself  upon  hi*  strict 
ri^ts,  he  did  not  exercise  a  proper  discretion. 
He  riolated  no  regulation  which  he  was 
fxnmd  to  respect.  In  touching  at  the  Falkland 
iMlsnd*  for  the  purpose  of  taking  seal,  he  acted 
vtrictly  within  the  limits  of  hi*  commercial 
^ntcrpriae,  and  did  not  voluntarily  incur  a  risk 
«wUeh  should  exonerate  the  Insurers. 

tt  was  the  duty  of  the  master  to  proaecute 
hit  voyage,  and  attain  the  objects  of  It,  for  the 
^Mnifit  of  his  owners;  and,  in  doing  this,  he 
^•a  not  bound  to  abandon  the  voyage  by  any 
1  lireit  of  illegal  seizure.  We  think,  therefore, 
tlst  the  underwriters  are  not  discharged  from 
liiUlity  by  the  conduct  of  the  master,  as 
■Ut«d  in  the  second  point, 
II  Led. 


The  other  i 
principles,  the 
to  that  esse. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  State*  for  the  District  of  Massaohu- 
setts,  *and  on  the  points  and  questions  [*4]S 
on  which  the  judge*  of  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  oerti- 
fled  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  In  auch  ease  made  and  pro- 
vided, and  was  argued  by  counsel ;  on  oonsidera- 
tion  whereof,  it  is  the  opinion  of  thia  court,  lat. 
That,  inasmuch  **  the  American  government 
has  insisted  and  still  does  insist,  througb  its 
regular  oiecutive  authority,  that  the  Falkland 
islands  do  not  constitute  any  part  of  the  do- 
minions within  the  sovereignty  of  the  govern- 
ment of  Buenos  Ayres,  the  action  of  the  Ameri- 
can government  on  thi*  subject  it  binding  on 
the  said  Circuit  Court,  as  to  whom  the  sover- 
eignty of  those  islands  belong*.  And,  2d,  That 
the  seizure  and  condemnation  of  the  Harriet 
was  a  loss  for  which  the  plaintiff  is  entitled  to 
recover  In  this  case,  under  the  circumstances  as 
stated  in  the  aecond  point  certiflcd.  Where- 
upon, it  is  ordered  and  adjudged  by  this  court 
that  it  be  so  certiflcd  to  the  said  Circuit  Court 
accordingly. 


CYRVa  BUTLER,  Defendant  In  Error. 

Effect  of  mortgage  of  company's  property  by 
an  agent — record  of  mortgage — power  of  a 

A  mortKage  was  eiecnted  bj  D.  O.  as  the  agent 
ol  the  Ilulan  Steam  U1I1  Campan/,  conveying  tu 
tbe  moTtgigee  certsln  IidiDb  to  llbods  Islsnd,  witb 
a  wooltD  mill  and  otbei  bnildlDgs,  wItb  tbe  ma- 
cbioerj  In  tbe  mill.  D,  O.  kbs,  sod  had  been  tbe 
general  agent  ot  the  compSDf,  snd  ss  sach,  bad 
made  all  purchases  sod  sales  tor  tbe  eompanr. 
and  tbe  mortgage  was  eiecuted  bj  him.  with  tbe 
coaaeat  and  autbortt;  ol  tbe  persons  wbo  at  tbe 
time  o(  its  eiecuIloD  were  members  of  tbe  com- 
pan;.  The  mscblcerr.  and  otner  moTables,  had 
been  tsken  In  execution  bj  the  msrshal  o(  Rhode 
Island,  under  an  execution  luiiied  on  a  Judgment 
obtained  alter  tb*  moricage  agalDSt  the  compsnj. 
Tbe  court  held,  that  artbough  tbe  mactgBcc  was 
not  valid  as  tbe  deed  at  tbe  corporation.  It  was 
■ufflclent  to  CDuver  a  title  to  the  mortgagee  In  tba 
machinery,  and  that  be  could  maintain  an  action  of 
repteTln    for   them   agalnit   the  marahal. 

The  mortgage  was  recorded  bj  the  town  clerk  of 
the   place,   nbere   the  propectT   waa.   be  being   tba 

f roper   officer    to   record   such   Instruments,   undal 
be  statute  ot  Bbode  Island.     He  kept  two  hoiAM, 
•  ■  •-  -      ■-« tgages,  which  In- 


,    and   In    the   o 


recording  mortgages  on  real  eat 
I  certlBcste.  'Todged  In  the  toi 
record.  November  20.  1S3T,  at  D 
game    daT.    In    the    ^      "    " 


on  real  estate.     And  be  gava 

'   '-  the  town  clerk'a  oOlcc  to 

T,  at  D  P.  U.,  and  recorded 

__   ___   :i  of   mortgages   In    East 

tiL-u,  book  No.  i."  etc.    Tbe  court  held  that 

.jrtlBcate  was  proper!;  received  In  evidence 

In  tbe  Circuit  Coart. 

It  la  a  welt  aettled  rule,  tbaugb  a  veir  technical 
one.  that  one  partner  cannot  bind  bis  copsrtDcn 
br  deed.  And  It  la  eqnsll;  well  aettled  that  one 
partner  maj  dlspoae  Of  the  oersonal  property  of 
tbe  nim.  One  partner  may  bind  hia  copartner  tw 
di.«l.  ir  he  la  present,  and  aaaeat  to  It  Tba  seat  al 
one  partner,  with  the  assent  of  tbe  copartner,  will 

bind  tbe  Ona.  /  -  i 
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■onti  prOHTtj  •ball  M  raeorded  Id 

•pMlkllr  \tvt  for  tba  parpoM  ■nd  __     _    

•■  to  tu  book  Id  whieli  mortcaic*  on  ml  ana  p«t- 
•oiul  proMK;  ihall  bi  recorded,  and  In  (b;  eon- 
TCTUM  tn«  peraonal  and  real  propartT  li  m>  blend- 
ed aa  IV  1m  UiMparabla.  to  reqnlro  a  doablg  record 
woQid  M*m  to  be  an  onreaeonable  ronetrucUon  of 
the  atatnta.  The  record  a(  tbe  mortgasa  tn  the 
book  kept  tor  reeordlni  mortgaie*  on  rial  wtnte, 
la  vltbln  a  fair  MoitrDctloD  of  tbe  Rbode  Iiland 
•tmtnta. 

ERROR  to  the  Oreult  Ctrart  of  the  United 
8Ut«a  for  tht  DUtrict  of  Rhode  laland. 
Tho   defendant   in   error,   Ctitw   Butler,   In 
ISaa  liwtltuted  an  action  of  replevin  agaiiiet 
Beirrlngton  Anthonj,  the  marahal  of  the  United 
Bute*  for  the  diatriet  of  Rhode  Itland,  to  — 


been  the  property  of  the  Union  Steam  Mill 
Companj,    and    which    were    claimed    ij    the 

C'  latiS,  under  a  mortgage  alleged  to  have 
D  executed  to  him  by  the  Union  Steam  Mill 
Company,  on  the  20th  of  November,  1S37,  to 
teeure  to  him  the  payment  of  aixteen  thou- 
•and  four  hundred  and  flfty-nine  dollar*,  loaned 
to  the  Company,  by  Cyrus  Butler. 

Tbe  defendant  In  tbe  Circuit  Conrt,  the 
manbal  of  the  district  of  Rbode  ^aland,  or- 
dered the  taking  of  the  goods  under  an  execu- 
tion leaned  out  of  the  Circuit  Conrt  of  tbe 
United  State*  for  that  district,  on  a  Judgment 
against  Daniel  Greene,  William  P.  Salisbury, 
and  Rnfus  W.  Dickineon ;  which  execution 
414*]  had  been  so  levied  upon  'the  goodi  as 
of  said  Greene,  Salisbury,  and  Dickineon,  for 
the  purpose  of  satisfying  the  debt  and  costs. 

The  cause  was  tried  before  a  Jury,  in  No- 
vember, 1S38,  and  a  verdict  and  a  judgment 
wera  rendered  for  the  plaintiff.  The  defend- 
ant prosecuted  this  writ  of  error. 

The  matter*  of  law  arising  in  the  ease  were 
preaented  on  a  bill  of  exceptions,  taken  by  the 
•onnsel  for  tbe  defendant  on  the  trial. 

Tbe  bill  of  exceptions  stated  that  tbe  plain- 
tiff, in  support  of  his  title  to  the  articles  named 
In  the  replevin,  produced  a  certain  deed  dated 
Both  November,  1837,  executed  by  one  Daniel 
Qreene,  aa  agent  for  the  Union  Steam  Hill 
Company,  tbe  said  company  Ijeing  a  corpora- 
tion, conveying  tbe  property  of  the  company, 
tM  article*  mentioned  in  the  replevin  Included, 
to  the  plaintiff  on  mortgage;  and  proved  the 
execution  ol  the  deed,  and  produced  the  act 
of  the  Lcfialature  of  Rhode  laland,  incorpo- 
rating the  company,  and  produced  tbe  record  of 
the  oorporate  proceeding*  of  the  company, 
baring  duly  proved  the  eald  prooeedlng*.  The 
•xeeutioD  of  the  deed  of  80th  November,  183T, 
waa  in  the  (oUowliur  form!  "Union  Steam 
UlU  Company,  Daniel  Qreene   [L.   6.1."    Tbe 

Slaintiff  also  produced  and  read  In  evidenoe  a 
eed  dated   IStb   Hay,   IBST,  from  William  P. 


MiUCom 


The  plaintiff  alio  proved  that  Daniel  Greene 
waa,  and  had  been  agent,  from  the  time  of  the 
(ormatloD  of  the  company;  and  that  the  deed 
to  tbe  plaintiff  waa  executed  by  bim,  by,  and 
with  the  consent  and  authority  of  the  company. 
The  plaintiff  insisted  that  tbe  deed  of  Dan- 
lei  Qreene  wae  tbe  corporate  deed  of  tbe  Union 
Btsam  Hlil  Company,  and  conveyed  to  bim  the 
ISO 


c  UinTB>  SiaTia.  UM 

artielea  mentioned  fai  tb*  nplevln;  and  ha 
turtber  lnsl*t«d  that  if  It  waa  not  their  corpo- 
rato  deed,  It  was  sutBcient  to  oonvey  a  valid 
title  to  tite  property  to  bim,  Inaamueb  aa  the 
said  deed  waa  niade  and  esecnted  by,  and  witk 
tbe  consent  of  thoae  who  at  tbe  time  were 
member*  of  the  eompajiy,  and  that  Dttniel 
Greene,  as  the  general  agent  of  tbe  oompany, 
waa  authorised  to  eonvey  the  article*  named  u 
thejplaintifTa  writ. 

The  defendant  objected  to  the  deed  a«  inop- 
erative, Um  Union  Steam  Hill  Company  having 
had  no  oorporato  existence  at  the  time  it  waa 
executed;  and  the  court  decided  that  the  cor- 
porate exlsteiM*  waa  not  ao  proved  aa  to  allow 
the  deed  to  be  given  in  evidence,  a*  the  deed  of 
the  oorporaU'-  •^-  ■  ■ 
porate  deed, 

tiff. 


oorporaUon ;  but  if  inoperative,  aa  the  o 
itedeed,  it  w  "       -  '  -■  --' — ■ 

:y  theartid . 

To  this  opinion  tbe  defendant  excepted. 


The  defendant  also  objected  to  tbe  d 
it  did  not  appear  to  have  been  recorded  aacord- 
ing  to  tbe  law  of  Rhode  Island  regulating  the 
recording  of  mortcagee  on  personal  property, 
prior  to  the  detendant'*  levy  on  tbe  gooda. 

On  the  baci:  of  the  deed  was  the  indorse- 
ment of  the  town  clerk  of  the  place  where  the 
Sroperty  was  situated,  stating  that  the  deed 
ad  been  "lodged  in  the  town  clerk's  office,  to 
record,  November  '20,  18ST,  at  0  [*415 
o'clocic,  p.  U.,  and  recorded  same  day  in  tbe 
record  of  mortgages  in  Bast  Qreenwieh,  book 
No.  t,  pages  49,  60,  and  51."  The  town  clerk 
is  the  proper  recording  oSoer,  by  the  laws  of 
Rbode  bland. 

The  defendant's  counsel  objected  to  the  suf- 
ficiency of  the  certificate  as  evidence  that  tbe 
deed  was  duly  recorded,  and  produced  evi- 
dence that  there  waa  a  book  kept  by  tbe  town 
clerk,  in  which  mortgage*  of  personal  propertv 
only  were  recorded;  and  other  mortgagee,  which 
included  real  estate,  were  recorded  in  other 
Iwoks  kept  in  the  office;  and  after  recording 
the  deed  in  the  book  of  mortgages  of  real  ea- 
Ute  OD  the  20tb  November,  1837,  tbe  deed  was 
taken  by  bim  to  the  office  of  the  town  clerk,  on 
the  14th  November,  1838,  and  wae  recorded  in 
the  book  kept  for  mortgages  on  personal  prop- 
erty. The  court  decided  that  the  certificate 
was  sufficient  evidence  that  the  said  deed  was 
di^  recorded.    The  defendant  excepted. 

The  case  was  submitted  to  the  court  on 
printed  argumenta  by  Uessrs.  Peatce  and 
Turner    and    Hr.    Atwell    for    the    plaintiff    In 


aueetion  is  either  the  deed  of  the  party  eza- 
cutW  it,  or  ia  no  deed.  "Two  of  the  neeea- 
eary  Incidents  to  a  deed,"  aays  Lord  Coke  (S 
Thomas'  Coke  Llt^  272),  "are  a  person  able  to 
contract,  and  by  a  sufficient  name."  In  the 
deed  offered  In  evidence  by  the  defendant  in 
error  In  the  Circuit  Court,  the  grantor  I*  a  oor- 
porator,  described  a*  aueh,  and  using  the  name 
and  style  of  the  corporation. 

Individuality  ia  an  attribute  of  corporation! 
as  well  as  of  natural  persons.  Dartmouth  Ool> 
lege  V.  Woodward,  4  Wheat.  63S;  Kyd  «■ 
Corp.  IS;  4  Serg.  t  Rawle.  356.  The  dis- 
tinction between  tboee  bodies  and  natural  per- 
sons   ia    di*tinctly     markai).    1.  Cuporatlo 


b,C  OO^JfW*"  «»- 
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•flulit;  of  their  members. 
Bulk  V.  Tha  PUnteri'  Bank,  S  Wheat.  007. 
1  Berg,  k  Rawle,  311 1  &  Mua.  Rep.  SSG;  IS 
Hub.  Rep.  605;   16  Ubm.  Bep.  9. 

The  intereat  ot  corporaton  in  the  capital 
itock  of  a  corporation  is  difTerent  from  that  of 
wdinary  eopkrtnen.  Wood  et  «I.  t.  Drummer 
ct  al.  3  Uaaa.  Rep.  38. 

The  deed  was  made  as  the  convey anee  of  the 


the  persona  Toting  and  acting  a*  corporators 
had  no  legal  powers,  and  there  waa  no  one  com- 
petent to  act  as  a  grantor  in  the  deed. 

The  deed  ia  cuade,  and  intended  as  made, 
not  by  persons  acting  In  their  natural  capacities 
and  as  diatinet  individuals,  under  the  general 
4B«*]  'laws  of  the  land,  but  by  persona  acting 
nnder  the  artificial  characters  of  corporators, 
with  the  limited  and  reatrioted  right*  and  pow- 
er* conferred  upon  them  by  their  charter  of 
incorporation.  If,  then,  the  party  by  whom 
the  deed  is  supposed,  from  it*  language  and  evi- 
dent intent,  to  have  been  made  and  executed, 
had  no  \egal  existence—was  not  in  ease,  by 
what  rule  of  law  {■  it  that  the  deed  can  *" 
held  to  inure  to  the  grantee  aa  a  deed  of  i 
other  person,  possessing  a  diatinet  indlvldtiallty, 
and  different  legal  attnbutesl 

The  maxim  quando  quod  ago,  noa  valet  nt 
•go,  valeat  quantum  valere  poteat,  nnder  which 
eonrts  give  to  deeds  a  legal  effeot,  different 
from  the  technical  effect  of  the  words  of  the 


ter  of  the  eatate  intended  to  be  granted,  in  or- 
der to  effectuate  the  intention  of  the  parties, 
and  not  to  the  chmraoter  of  the  partiea  them- 
■elres.  i  Cmise  Dig.,  20S-303,  and  eaaea  there 
dted. 

The  deed  cannot  be  the  deed  of  the  copartner- 
ship, and  thua  inure  to  the  benefit  of  Uie 
gninteei  because  it  ia  under  ieal,  and  is  execut- 
ed by  one  partner  only  in  the  name  of  the 
whole,  and  without  a  special  authority  for  the 
purpose  under  the  seal  of  the  corporation.  Har- 
ris v.  Jackson,  T  Tenn  Rep.  207;  i  Term  Rep. 
IIS.  Their  subsequent  assent  to  it  was  as  oor- 
porators,  and  not  as  copartners.  At  the  trial 
It  did  not  appear  that  the  deed  had  been  re- 
corded prior  to  the  levy  on  the  property,  ac- 
cording to  the  act  of  the  General  Assembly  of 
Rhode  Island  passed  February  1,  IB34. 

This  statate  is  remedial  in  its  oharacter,  and 
was  intended  by  the  Legislature  to  remedy  the 
mischief  occasioned  by  the  rule  of  law  aa  ex- 
pounded by  the  courts,  that  possession  by  the 
vendor  of  personal  property  (if  such  possession 
was  consistent  with  the  deed)  was  not  evidence 
of  fraud.  The  oonetruction  of  such  a  statute 
should  be  liberal,  to  prevent  the  mischief;  or, 
I  said  by  Lord  Coi^e,  the  judges  shall  put 
■oh  .  ~,...t^,.,tin.,  n-  a  statute  aa  may  redreas 
j^inst  subtle  inventioru 
. __r  the  continuance  of  the  mis- 
chief, pro  privato  commodo,  and  give  life  and 
strc^h  to  the  remedy,  pro  bono  publico,  ae- 
eordinu  to  the  true  intent  and  meaning  of  the 
'aw.  Ileyden'a  case,  3  Rep.  7;  Pierce  v.  Hop- 
pin,  I  Strange,  263.  The  full  result  conUm- 
I*  [i.«d. 


plated  by  this  statute  easnot  be  reached  wtth- 
ont  the  record  is  made  in  tha  manner  pointed 
out  In  the  aet.  The  manner  of  record  is,  thoM- 
fore,  an  osaential  part  of  the  law.  See  State 
Laws,  S36. 

The  certificate  of  the  town  olerk  was  not  In 
Itself  suffloient  evidence  that  tha  mortgage  In 

Juestion  had  been  recorded,  io  conformity  with 
le  provisions  of  law;  because  the  expression 
"book  of  mortgages,"  used  In  said  certificate, 
was  ambiguous  in  Its  character,  and  might  re- 
fer to  mortgages  of  real  estates,  as  well  as  to 
personal  property.  This  ambiguity  being  ex- 
plained by  evidence.  It  is  apparent  that  the 
actual  record  was  not  made  In  conformity  with 
the  form  prescribed  by  the  statute,  to  wit,  in 
a  book  to  be  kept  by  the  town  clerk,  for  the 


imperative.  2  Inat.  SSS;  1  EMt,  H.  It  U  of 
the  essence  of  the  statute,  and  therefore  imper- 
ative. I  Burr.  447.  And  it  U  not  directory 
only,  for  it  makes  void  the  mortgage,  whan 
not  recorded.  Rex  v.  Bnnningluun,  S  Bam.  A 
Cress.  20. 

Although  it  is  the  duty  of  the  clerk  to  record 
the  mortgage,  yet  the  party  claiming  under  it 
is  affected  oy  the  mlefeasanee  or  nonfeaaanee 
of  that  officer  in  the  perfomuince  of  his  duty. 
Johnson  v.  Stagg,  2  Johna.  R.  010;  Beekman 
V.  Frost,  IS  lb.  S44;  Frost  v.  BeekEuan,  S.  C. 
1  Johns.  C.  R.  SSa  The  New  York  sUtnte  is 
in  its  terms  like  the  Rhode  Island  sUtute.  IB 
Johns.  R.  SCS. 

The  subsequent  record  of  the  mortnga  In 
the  proper  book,  under  date  of  the  I4ta  Nov., 
1638,  was  made  after  the  levy  by  the  marshal, 
and  was  consequently  void  as  to  that  levy. 

That  record  cannot  relate  back  to  the  time 
when  the  deed  was  lodged  to  be  recorded 
(Nov.  20,  A.  D.  1B37) ,  for  the  statutes  of  Rhode 
Island  make  a  manifest  distinction  between 
mortgages  of  real  and  personal  property,  mak- 
ing the  first  valid  as  to  subsequent  pundtasen 
when  recorded  or  lodged  to  be  recorded,  and 
the  second  valid  when  recorded  only.  Iawb  of 
Rhode  Island,  202  and  BSe.  And  it  is 
further  policy  of  the  State  of  Rhode  Island  that 
no  deed,  when  once  left  to  he  recorded,  shall 
be  taken  from  the  office  of  the  olerk  until  the 
same  shall  have  been  by  him  duly  reoorded. 
Laws  of  R.  I.  878. 

For  the  defendant  In  error.  It  was  contended, 
by  Messra.  Ames,  Tillinghast,  and  Green,  that 
the  deed  of  Daniel  Qreene  of  20th  Novemtmr, 
1837,  executed  by  Greene  as  the  agent,  and  in 
behalf  of  the  company,  was  fully  competent  to 
convey  the  articles  in  contest  between  the  par- 
ties  to  this   auit.    The  Circuit   Court   decided 
that  as  the  l^al  exiateoce  of  the  corporation 
as  not  ehown,  it  was  not  proved  to  be  the 
ted  of  the  corporation;   but  as  the  property 
mveyed  was  that  of  the  individuals  represent- 
ed by  Mr.  Greene,  and  the  deed  was  nuide  with 
the  uidividual  approbation  of  the  owners,  Itwaa 
sufficient.    This  decision  was  correct.    The  In- 
dividuals  composing   the   corporation   wer 


the  property  vested  in  the  corporation,  and  ei 
of  the  corporaton  are  made  individually  liable 
for  the  corporate  debts.  Mr.  Greene  was  the 
agent  before  and  after  the  charter  was  grautttd. 
SSI 


Sunnix  CouBT  of  tbi  UirrncD  Statib. 


If  Uis  Union  StMm  Mill  Companj  were 
ft  eorporation,  they  wore  ft  copartnership, 
the  property  in  qnestioQ  did  not  belong  to  them 
as  ft  coTTioratioD,  tt  belonged  to  them  j 
pftrtnerahip.    This  copartnerahip   acted   by   an 
ftgent,  and  always  had  ao  acted.    Th«  deed  in 
questim  wa«  executed  t^  thii  agent,  with  tba 
ftBsent  of  all  the  copartnen. 

The  deed  In  form  pun>orta  to  b«  exeeuted  bj 
the  corporation;  but  if  ui  law  there  was  no  cor- 

t oration,  and  the  property  Id  question  was  held 
7  the  eorpoTftton  as  copartnen,  still  the  deed 
is  competent,  ai  their  indiTidual  act,  to  convey 
the  property. 

4aS*]  ^'It  U  not  mftt«rial  whether  the  com- 
pany held  the  property  as  a  copartnership,  or 
as  a  corporation.  If  the  deed  was  executed  by 
the  agent  ol  the  company,  with  the  assent  of 
all  the  ■tockholder*  or  copartners,  they  are 
bound  by  it.  If  they,  or  ftn  attaching  creditor, 
eould  be  allowed  to  set  up  their  title  as  eopart- 
nen  against  the  present  deed,  the  charter  would 
beeome  an  instrument  of  the  grosBest  fraud. 
They  hold  themselves  out  to  the  defendant  in 
error  as  a  corporation,  and  as  auch,  owning  the 
pr^rty  in  qneetion,  and  having  legal  authori- 
ty to  oonvey  the  same  to  him  by  deed  of  mort- 
gage. Upon  the  faith  of  these  representations, 
the  defendant  in  error  parts  with  his  money 
and  t^ea  his  mortgage.  He  is  then  told  that 
the  partlea  who  made  the  mortgage  in  the  char- 
acter of  corporators,  were  copartners;  and  that, 
as  they  owned  the  property  as  partners  and  not 
as  a  corporation,  he  takes  nothing  by  his  deed. 
It  Is  not  neceMftry  to  pass  personal  property 
that  the  conveyance  shall  be  by  deed.  It  may 
pass  by  an  ordinary  bill  of  sale,  or  bill  of  par- 
cels. In  this  case,  the  transfer  of  the  goods  by 
sale  was  made  by  Daniel  Greene,  and  this 
mortgage  was  assented  to  expressly  by  every 
member  of  the  company.  Cited,  Strod  v.  Wyse, 
7  Conn.  R.  214;  Coe  v.  Talcott,  6  Day's  Rep. 

There  is  a  large  olass  of  cases  In  which  deeds 
not  beln^  competent  to  effectuate  the  intent  of 
the  parties  in  the  form  in  which  they  bftve  been 
drawn,  have  been  Construed  to  operate  in  an- 


was  intended  to  operate  as  a  lease  and  release, 
or  barnin  and  sale,  but  could  not  take  effect 
In  that  manner,  should  operate  as  a  covenant 
to  stand  seised.  4  Cruise  Dig.  p.  299,  sec.  31. 
A  deed  intended  to  operate  as  a  bargain  and 
sale,  but  which  was  void  for  want  of  a  pecun- 
iary consideration,  has  been  held  to  operate  as 
ft  MuSnnation.  Ibid.,  sec  32;  see,  also,  Roe  v. 
Tranmer  et  al.,  2  Wilson  Rep.,  16;  Wallls  v. 
WallU,  4  Mass.  Rep.  13S;  Marshall  t.  Fish,  6 
Uass.  Rep.  £4;  Cox  et  al.,  v.  Edwards,  14  Maes. 
Rep.  491;  1  Hen.  Black.  313;  Vere  v.  Lewis,  3 
Term  Rep.  1B2;  Gibson  t.  Hunter,  2  Hen. 
Black,  187. 

It  Is  said  by  the  plaintiff  in  error  that  if  the 
Union  Steam  Mill  Company  had  no  corporate 
existence,  there  was  no  grantor  to  the  deed. 
This  would  be  allowing  a  party  to  take  advan- 
tage of  his  own  fraud.  A  corporate  deed  is  the 
form  in  which  the  owners  of  tne  property  chose 
to  convey  it,  and  they  are  bound  by  such  a 
deed  In  the  same  manner  that  they  would  have 
been  had  they  chosen  to  convey  it  under  as- 
sumed names.    It  ft  man  executes  ft  bond  or  , 


any  other  instnunent  under  fto  assumed  lUuMi, 
he  is  bound  by  It  in  the  same  manner  ••  If  be 
had  executed  it  In  his  true  name. 

The  next  question  Is,  was  the  deed  suiHdent- 
ly  recorded T 

The  plaintiff  in  error  objects  that  this  mort- 
sage  deed  should  have  been  recorded  in  a  book 
for  the  record  of  mortgages  of  personal  proper- 
ty only.  This  question  depends  on  the  true 
construction  of  tbe  Act  of  Assembly  of  Rhode 
Island  passed  January,  1834. 

The  defendant  in  error  contends  that  this 
statute  does  not  apply  *to  •  mortage,  [*4SI 
comprehending  real  and  personal  estate,  the 
personal  being  incident  to  and  connected  yrith 
the  real,  both  the  real  and  personal  forming  an 
entire  estate.  By  such  a  deed  the  personal 
would  pass  as  incident  to  the  real,  without 
being  mentioned.  If  A  conveys  his  cotton 
mill  to  B,  the  machinery  in  the  mill  will  pass 
OS  much  as  the  mill  itself,  or  tbe  land  on  wnleh 
it  stands,  or  the  dams  and  flumes  whiob  belong 
to  the  mill.  If  it  be  a  water  mill.  See  Whitney 
V.  Olney  et  al.  3  Mason  Rep.  280;  Gennlngs  t. 
Lake,  Croke  Car.  108;  Boocher  t.  SftD^ord, 
Croke  Blix.  113;  Tfttea  t.  Clincard,  Oroke 
Eliz.  704;  Doe  v.  Collins,  2  Term  Rep.  498. 

The  mortgage  to  the  defendant  in  error  waa 
"of  all  the  machinery  in  the  said  factory."  The 
construction  of  the  law  relative  to  recording 
mortgages,  which  is  claimed  by  the  plaintiff 
in  error,  would  make  this  deed  essentially  dif- 
ferent from  what  was  Intended  by  the  partie* 
to  it.  It  was  a  mortgage  of  real  estate,  carry- 
ing with,  as  appurtenant  to  the  real  estate,  thr 
machinery  in  the  mill.  Tbe  mortgageor  boa, 
by  the  law  of  Rhode  Island,  three  years  aftM 
the  mortgage  Is  foreclosed  to  redeem.  The  ds- 
fendftnt  in  error  could  not  hsve  taken  the  per- 
sonal property  out  of  the  mill  and  sold  it. 

Under  the  mortgage  the  defendant  oonid 
take  no  possession  of  the  property,  but  as  an 
incident  to  the  mill.  This  possession  of  the 
property  was  only  such  an  incident;  and  if 
an  ejectment  were  brought,  the  machinery 
would  be  recovered  as  an  incident  to  thf  mill. 

If,  then,  the  estate  conveyed  by  the  mortgage, 
personal  as  well  as  real,  is  redeemable  as  real 
estate;  If  the  general  rights  and  obligations  Of 
the  parties  to  this  mortgage  be  the  rights  and 
obligations  of  the  parties  to  a  mortgage  of  real 
estate,  the  defendant  in  error  contends  that  it 
is  not  to  be  recorded  as  a  mortgage  of  personal 
property,  under  the  Act  of  January,  1834. 

The  object  of  the  act  was  to  give  notioe  of 
the  existence  of  the  incumbrance.  That  abject 
is  answered  by  a  record  in  one  book,  as  well  ma 
by  ft  record  in  two.  To  require  a  double  record 
to  be  made  in  the  same  ofBce,  would  be  requir- 
ing the  performance  of  an  idle  ceremony,  which 
would  be  no  beneSt  to  those  who  are  entitled 
to  notice,  and  failure  to  perform  which  would 
subject  an  innocent  mortgagee  to  tha  looa  of 
his  property. 

The  defendants  in  error  contend  that  the  pro- 
visions  of  the  recording  act  are  only  directory 
to  the  town  clerks — and  the  law  is  complied 
with  by  the  recording  of  the  deed  in  the  town 
clerk's  office.  If  recorded  in  the  office  of  tha 
1  clerk,  it  is  all-sufflcient. 
le  town  clerk  is  the  keeper  of  the  reec»ds, 
and  lie,  of  course,  knows  where  to  find  the  reo- 
ord  of  any  instrument.    Ue  ajone  has^  right  tm 

D,n,hzPrib,C-OO^JPP?'»»»- 


Ahtbodt  ?.  Bun^. 


*esrch  tli«in.  *t  tb«  sspmte  of  a  part?  inquir- 
ing. It  ia  for  him  to  make  anch  srranMmenti 
for  the  rceordiRg  of  papers,  a>  irill  gixe  nim  the 
b««t  meaaa  of  making  an  accurate  search.  Cited, 
u  to  Um  construction  of  atatnteR,  )□  the  man- 
ner oontcBded  for  by  the  coiinael  for  the  de- 
fendant (n  error,  (Rex  v.  Loxdale,  1  Burr.  447; 
Re»  T,  Sparrow,  2  Strange,  1123;  Rei  t.  The 
430*]  Inhabitant!  *of  Bunningham,  8  Bam. 
i  Craaa.  SO;   Beverlej  v.  Ellis,  102;   Breeken- 


the  true  oonatniction  of  the  act,  the  mortgage 
vat  properly  recorded  Id  the  record  of  mort- 
gagea  of  pergonal  property.  The  book  of  mort- 
gages of  real  Mtate  ia  wholly  unknown  to  the 
r^atrj  lawa  of  Rhode  liland.  The  law  doea 
not  contemplate  mortgages  of  real  eatat«  to  be 
recorded  in  one  book,  and  abeolute  deeda  in 
another.  It  makes  no  diatinctlon  between  them; 
nor  between  mortgagee,  and  any  other  convey- 
anc«  of  real  estate. 

The  defendant  in  error  farther  contenda  that 
the  certificate  of  the  town  clerk  ia  concluaiva 
■Tidenee  of  the  facta  therein  etatad. 

He  alone  U  the  recording  officer.  He  alone  ia 
entitled  to  the  custody  of  the  records,  and  be 
alone  ia  the  certifying  officer.  See  J.awa  of 
Rhode  Island,  B78.  He  certifies  the  day  and 
the  hour  when  the  mortgage  was  left  for  rec- 
ord. Hia  oertiflcate  of  thia  fact,  and  of  the  fact 
that  the  record  has  been  made,  oannot  be  con- 
tradicted. Cited,  Tracy  v.  Jenekes,  16  nek- 
nine's  Rep.  405;  Prost  t.  Beekmao,  1  Johns. 
Ch/Rep.  288. 

The  counsel  for  the  plaintiff  in  error,  in  re- 
ply, denied  that  a  deed  or  any  other  convey- 
aoee,  purporting  to  be  executed  by  a  corpora- 
tion, and  uaing  such  terms  as  are  proper  to  con- 
nj  property,  could  be  taken  as  the  joint  deed 
of  these  individual  corporators.  Nor  could  auch 
k  deed  be  made  to  operate  as  a  joint  deed 
«f  the  individuaia,  on  the  ground  that  the  cor- 
porators had  committed  a  fraud  by  holding 
tkmselTes  out  sa  capable  of  making  auch  a 
dwd. 
Kor  eoold  the  deed  operate  as  an  estoppel. 
In  estoppel  does  not  bind  a  stranger.  Co. 
Lit  SfiS  a.  An  estoppel  does  not  bind  mere 
■Inngera,  or  those  who  claim  by  title  para- 
amat  the  deed.  It  does  not  bind  persons 
(^umitig  by  an  adveiBc  title,  etc.  Carver  v. 
Alter,  4  Peten,  83. 

Simply  recording  a  mortgage  in  the  town 
tieric'a  ofllee  !n  any  book  would  not,  in  the 
judgment  of  the  General  Assembly,  have  ac- 
nttnpllshed  this  object;  because,  in  practice,  the 
neords  In  the  town  clerk's  office  are  open  at  all 
eoi,*enient  honn  to  public  inspection;  are 
stardied,  as  matter  of  right,  by  every  freeman 
sad  freeholder;  and  the  town  clerk  himself  is 
tM>t  ezeloaiTely  entitled  to  their  perusal,  al- 
though when  called  upon  to  search  the  same  he 
Is  by  law  entitled  to  certain  fees.  We  believe 
thii  practice  to  be  oommon  to  every  State  in  the 
UnloiL  The  L^slature  were  wull  aware  of 
iti  eilstence  in  Rhode  Island;  and  in  passing 
the  set  Id  question,  they  manifestly  Intended 
tlttt  the  record  of  mortgages  of  personal  prop- 
erty should  be  so  made  that  every  person  in- 
tcMted  might  know  with  oertainty  where  to 
look  for  it.  If  it  were  not  so,  where  was  the 
uctulty  of  prescribing  the  mode  and  place  of 
lAL-ed. 


record!    If  the  town  elerk  had  the  ezelnstv* 

right  to  Bsarch  the  reoords,  and  the  community 
were  dependent  on  him  solely  for  information 
as  to  their  contents,  why  the  necessity  of  direct- 
ing him  ss  to  the   place  where  to   make  the 

*In  conclusion,  the  atatute  of  Febru-  [*4S1 
ary,  1834,  is  a  remedial  statute;  the  whole  must 
be  eonstruecl  together  in  order  to  effectuate  tha 
remedy  provided,  and  prevent  the  mischief 
contemplated  by  the  atatute;  and  the  deed  in 
question  waa  not  recorded  prior  to  the  levy  by 
the  plaintiff  in  error  on  the  articles  named  in 
the  writ  of  replevin  of  the  defendant  in  error, 
in  conformity  with  the  provisions  of  said  stat- 


Mr.  Justice  HTean  delivered  the  opinion  of 

the  court: 

Thia  case  is  brought  before  thia  court  by  ft 
writ  of  error  to  tlie  Circuit  Court  of  Rhode 
Island. 

The  defendant,  Cyrus  Butler,  commenced  an 
aotion  of  replevin  against  the  plaintiff  In  error, 
for  various  artielea  of  peraonai  property  speci- 
fied In  the  writ  of  replevin,  and  claimed  by  bim 
under  a  mortgage  dated  the  20th  day  of  Novem- 
ber, 1837.  The  defendant  had  taken  possession 
of  the  property,  by  virtue  of  an  execution  di- 
rected to  him  as  marshal,  on  a  judgment  against 
the  mortgageors. 

On  the  trial,  certain  exceptions  were  taken  to 
the  ruling  of  the  court,  which  bring  the  ques- 
tions decided  before  this  court. 

The  mortgage  was  executed  by  one  Daniel 
Greene,  as  the  agent  of  the  Union  Steam  UUU 
Company,  said  oompany  being  a  manufactur- 
ing corporation,  conveying  to  the  plaintiff  be- 
low certain  landa,  with  a  woolen  mill  and  other 
buildings,  with  the  machinery  in  aaid  mill,  ettt. 
And  the  incorporating  act  and  several  acta 
amendatory  thereto  were  read  in  evidence. 
And  also  a  deed  from  William  P.  Salisbury  to 
the  said  Greene,  dated  the  IStb  May,  1837,  con- 
veying all  his  interest  in  the  real  and  personiJ 
property  of  the  Union  Steam  Mill  Company. 

And  it  was  proved  that  Daniel  Greene,  who 
executed  the  deed  first  aforesaid,  was,  and  had 
been  from  the  time  of  the  formation  of  said 
company,  the  general  agent,  and,  ss  such,  had 
made  all  purchases  and  sales  for  the  companr; 
and  that  the  deed  waa  executed  by  him  with 
the  consent  and  authority  of  said  company: 
and  also  by  and  with  the  consent  and  authori- 
ty of  the  persons  who,  at  the  time  of  the  ex- 
ecution thereof,  were  members  of  said  com- 
pany. 

The  court  decided  that  the  said  eorporation 
was  not  so  proved  as  to  entitle  the  deed  to  be 
read  to  the  jury  as  the  deed  of  the  said  corpo- 
ration; but  that  the  deed  was  good  to  convey  a 
valid  title  to  the  articles  named  in  the  writ  of 
replevin.  To  this  decision  the  counsel  for  the 
defendant  excepted. 

And  it  was  further  objected  to  said  deed  that 
it  did  not  appear  that  the  same  haa  been  re- 
corded prior  Co  the  defendant's  levy  on  the  ar- 
ticles by  the  writ  of  replevin,  in  conformity  to 
the  statute  on  the  subject.  The  counsel  for  the 
plaintiff  produced  and  read  to  the  court  an  in- 
dorsement on  the  back  of  said  deed,  signed  by 
the  citrk  of  the  town  of  East  Oreenwidi,  la 
tha    words    and    figures    foUowiu.  Afi  rmiA.\ 
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"Lodgad  in  the  tofrn  cUrk'a  office,  to  reoord, 
Not.  20tb,  1837,  at  S  o'clock  P.  M.,  and  re- 
corded wune  dny  in  the  rccorda  of  mort^sgi 
in  Eut  Greenwich,  book  No.  4,"  etc. 
4S2*]  *lt  was  proved  tluit  the  uid  clerk 
kept  a  book  in  which  all  mortgages  of  personal 
property  onlv  were  recorded;  and  all  other 
mortgage*,  which  included  leal  estate,  were  re- 
corded in  other  books,  kept  in  the  office.  After 
the  deed  was  recorded,  it  wm  taken  awaj  bj 
tbe  plkintiS  below;  and  afterwards,  on  f" 
Utb  November,  1838,  was  returned  bj  bim 
•aid  office,  when  it  was  recorded  in  the  boolc 
kept  for  mortgages  of  personal  property.  And 
tbe  court  deeided  that  said  certificate  wa*  suf- 
ficient evidence  that  the  dt^ed  was  duly  re- 
corded.    To  which  decision  the  defendant  ex- 

The  above  exceptions  present  two  points  for 
examination: 

1.  Whether  the  mortgage  deed  was  valid. 

8.  Whether  it  was  duly  recorded. 

To  the  decision  of  the  court  that  the  evi- 
dence did  not  show  that  the  stoclcholden  had 
organized  themselves  under  the  act  of  incorpo- 
ration, so  as  to  enable  them  to  execute  a  cor- 
porate deed,  there  was  no  exception.  This 
ruling  of  the  Circuit  Court  ia  not,  therefore, 
brou^t  before  this  court. 

The  deed  of  mortgage  purports  to  Ih  exe- 
cuted by  the  corporation.  The  Union  Steam 
Mill  Compauy  is  the  name  of  the  corporation; 
and  on  the  face  of  the  deed,  tbe  eompaiiv  ii 
stated  to  have  been  legally  incorporated.  Dan 
iel  Greene,  as  the  agent  of  the  company,  anc 
in  its  name,  signed  the  deed,  and  affixed  to  it 
Um  seal  of  tbe  corporation. . 

And  the  couniel  for  the  plaintiff  in  erro 

■ist  that  this  mortage  can  only  be  operatii 

the  deed  of  tbe  corporation.  That  if  it  be  not 
the  deed  of  the  corporation,  it  ia  no  deed.  And 
that  in  no  sense  can  it  be  considered  the  deed 
of  the  stockholders  of  the  Union  Steam  Mill 
Company,  as  partners,  independent  of  the  act 
of  incorporation. 

This,  it  is  said,  would  be  giving  a  different 
effect  to  tbe  deed  from  that  which  was  intended 
by  tbe  parties  who  executed  it:  They  bind 
themselves  as  corporators,  and  convey,  as  such, 
tbe  property  of  the  corporation;  and  to  hold 
that  the  deed  binds  them  in  any  other  capacity, 
or  conveys  the  property  in  any  other,  would 
not  only  essentially  vary  the  terms  of  the  deed, 
as  clearly  expressed  upon  its  face,  but  it  would 
be  a  fraud  against  the  creditors  of  the  com- 
pany. And  it  is  also  insisted  that  the  deed, 
being  under  seal,  and  executed  by  only  one  of 
the  partners,  cannot  bind  the  company. 

From  the  record  it  appears  that  this  com- 
pany did  business  before  tbe  act  of  Incorpora- 
tion was  passed,  and  that  Daniel  Greene  acted 
as  its  agent.  And  that  after  the  deed  of  Wil- 
liam P.  Salisbury,  conveying  to  the  company 
all  his  interest  in  the  property,  in  May,  1837, 
Daniel  Greene  and  R.  W.  Didiinson  composed 
the  stockholders  of  the  company.  And  it  ap- 
pears, after  they  assumed  their  corporate  func- 
tions, much  formality  was  obseiVed  in  the 
record  of  their  proceedings. 

Greene  acted  as  chairman  and  Dickinson  as 

secretary:  motions  were  made,  and,  as  it  would 

■eem,   were    unanimonslv   decided.      A   special 

meetiag  of  tba  toekholiera  was  called,  on  the 

»*4 


subject  of  execnting  tite  nsortgan,  by  \^ttt 
a  formal  note,  addressed  by  R.  W.  Dickinson. 


In  their  business  proceedings,  generally,  a* 
well  as  in  tbe  execution  of  the  mortgage,  thsae 
individuals  assumed  to  act  as  a  corporation. 
But  they  were  not  authoriied  to  act  in  this 
capacity.  This  fact  must  be  taken  as  granted, 
at  least  so  far  as  the  decision  of  the  pr«aeBt 


of  these  individniJi,  in  their  assumed  charaetar 
as  corporators,  are  void.  May  th^  bold  them- 
selves out  to  the  world  as  entitled  to  certain 
corporate  privileges,  when  they  were  not  so 
entitled,  and  afterwards  avoid  their  eontract 
on  this  ground!  This  would  be  a  scsnewbat 
new,  and  certainly  a  most  suoceasful  mode  ol 
practicing  fraud.  It  would  be  enabling  a 
party  to  take  advantage  of  hii  own  wrong. 

As  the  present  controversy  involves  only  the 
right  to  tbe  personal  property  named  in  the 
deed  of  mort^t^,  it  Is  not  necessary  to  eon- 
sider  tbe  validi^  of  that  Instrument  beyond 
the  effect  it  has  on  this  property. 

It  is  a  well  settled  rule,  though  a  very  teeh- 
nical  one,  that  one  partner  cannot  bind  nis  co- 
partner by  deed.  And  it  is  equally  wall 
settled  that  one  partner  m»y  dispose  of  the 
personal  property  of  the  firm. 

In  this  case,  had  an  absolute  sale  and  deliT- 
ery  of  this  property  been  made  by  Greene,  no 
one,  in  the  absence  of  fraud,  conid  have  qnea- 
tioned  the  title  of  tbe  purchaser.  But  the 
mortgage  wa*  executed  under  seal,  and  Greene, 
it  is  alleged,  could  not  bind  his  partner  by  deed. 

That  these  individuals,  not  being  responsibls 
on  their  contracts  as  a  corporation,  or  Habls  as 
copartners,  is  too  clear  to  admit  of  doubt.    The 


its  entire  operations. 

The  mortgage  deed  was  executed  on  the  SEOtb 
of  November,  1637.  And  it  appears  from  the 
record  that  Greene  and  Dickinson  unanimously 
resolved  that  the  mortgage  should  be  executed 
by  Greene,  es  agent  of  the  corporation.  And 
it  was  accordingly  executed  on  that  day. 

Now,  that  one  partner  may  bind  his  copart- 
ner by  deed,  if  he  be  present  and  assent  bo  it. 
is  a  well  establiihed  principle. 

The  signature  and  seal  of  Greene  are  affixed. 
to  the  mortgage;  and  that  this  was  done  witkk 
the  assent  of  his  copartner,  Dickinson,  is  un-. 
questionable.  But  was  Dickinson  present  ^'% 
the  execution  of  the  mortgage,  and  lud  he  tham 
assent  to  itt  We  think  tbe  facU  In  the  recot-^ 
will  warrant  such  a  conclusion.  The  resol-^s 
of  the  partners  to  give  the  mortgage,  and  ft^ 
execution  of  it,  bear  the  same  date,  and  m^j 
well  be  considered  the  same  transaction.  Ttxn 
seems  to  be  the  fair  result  of  the  facte  atat^M^ 
and  must  be  received  as  prima  fade  evidenca  gf 
the  due  execution  of  the  deed. 

These  facts  are  liable  to  be  rebutted  br  aj^ 

le  who  queations  the  validity  of  the  deed. 

*AI1  those  parts  of  tbe  deed  which  re-  [*4S4 
fer  to  tbe  corporation.  Including  the  corporats 
seal,  may  be  rejected  as  surplusage,  which  ds 
not  vitiate  it.     They  are  considered  a; 
descriptive,  and  being  false  in  fact,  c 


porats 
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n*  MftI  of  one  parbter  to  a  deed,  with  th* 
■Boant  of  the  eopArtner,  will  bind  tha  flrm. 

From  these  coDsidentioiiB  we  think  the 
Circuit  Court  did  not  err  in  receiving  the  moit- 
n<a  deed  in  eTidence;  treating  it  aa  ft  TKlid 
uutruinent,  •■  it  reapecta  the  rights  involved 
in  thie  rait. 

t  Wm  this  mort^p^^  duly  recorded  1  By 
ui  Act  of  the  L^slsture  of  Rhode  liland 
jMsaed  at  the  J&nu&ir  leaeion,  IS34,  entitled 
An  Act  to  prevent  fraud  in  the  transfer  of 
penonal  property,"  it  ia  provided  that  no 
mortgage  on  penonal  property,  except  as  be- 
tween toe  parties,  shall  be  valid;  unless  poeseS' 
■ion  accompany  the  deed,  or  it  be  recoiled  in 
the  office  of  the  town  clerk.  In  the  second 
aection  it  ia  made  tbe  duty  of  the  clerk  to  re- 
Eord  auch  mortgages  in  a  book  kept  for  that 

It  appettn  frmn  tlie  evldeuee  that  the  town 
dark  kept  k  book  in  his  offioe  in  which  he  re- 
corded all  mortgages  of  personal  property ;  and 
all  other  mort^iges  which  included  real  estate, 
or  real  estate  and  personal,  were  recorded  in 
other  hooka  kept  in  aaid  office,  in  one  of  which 
thia  mortgage  was  recorded.  And  the  question 
ta,  whether  such  ft  r^iatration  is  sufficient 
under  the  statute. 

The  object  of  the  reeording  a«t  ia  to  give 
notice  to  subsequent  purchasers.  The  statute 
nndonhtedly  requires  the  clerk  to  record  mort- 
ngea  for  personal  property  only,  in  a  book 
kept  for  that  purpose.  This  being  the  require- 
ment of  the  law,  to  which  the  clerk  strictly 
conformed,  there  could  be  no  uncertainty  in 
searching  the  record  for  a  personal  mortgage. 

But  it  seems  that  the  statute  did  not  czpress- 


sneh  mortgagea  in  the  hock,  which  eontains 
nortgagea  for  real  satate. 

Now,  If  this  be  insuffleient,  nothing  short  of 
reoording  auch  a  deed  in  both  bodia  could  be 
held  a  compliance  with  the  statute. 

And  can  this  be  neoeaeary  1  The  conveyance 
of  tha  personal  and  real  property  is  so  blended 
in  the  mortgage  aa  to  be  inseparable.  To  re- 
quire a  double  record  would  seem  to  be  an  un- 
reasonable conatruction  of  the  statute,  aa  it 
cannot  be  neceasary  to  effectuate  its  object 
Both  records  are  kept  in  the  same  office,  and 
by  the  same  person;  who  performs  the  duties 
of  the  offioe,  and  must  always  he  well  ac- 
quainted with  its  usage.  Any  inqniiy  of  the 
derk  for  the  record  of  a  mortgage  like  the  one 
nnder  eonsideration,  would  as  oertaiuly  lead  to 
it,  under  tha  naage,  aa  if  it  were  recorded  in 
bothbocdca. 

If  thia  mortgage  had  been  recorded  in  the 
book  for  personal  mortgages,  the  same  atrict' 
Baas  aa  now  contended  for  might  be  urged 
4Sft*]  'against  such  record  book,  aa  it  would 
aot  then  ba  kept  exclusively  for  peraonal  mort- 

We  think  that  this  mortgage  haa  been  i*- 
aarded  in  a  book  kept,  though  not  exclusiTely, 
for  the  purpose  of  recording  mortgages  which 


Wt  think  also  that  the  Circuit  Court  did  not 
<rr  in  dadiing  that  the  oartificaU  ol  the  olark 


I  auffieient  evidence  that  the  mortgage  deed 
I  duly  recorded. 
The  judgment  of  the  Circuit  Court,  not  belnfl 
,  ia  affirmed  with  coats. 


United  States  patent  for  public  lauds  condnsive 
in  an  action  at  law — presumption  in  favor 
of  judgment  of  circuit  oourt 


eTidence  conduclDB  t 


-t  of  MlB- 

fromthe  UQlted  Slates,  "uiidef  wiJch"t£«  pnUnUIT 
la  the  ejectment,  tbe  deCeadant  Id  error,  claimed 
(he  land,  bad  been  Improperly  granted  hj  tbe  gov- 

eniment  of  tbe  United  States.  &nd  that  the 

Ibe  land  was  In  him.  Held,  that  In  an  nn 
latT  the  pilenC  trom  Che  United  States  tor  p-..  _. 
tbe  pcblfc  lauds  Is  conclualve.  II  thoie  who  claim 
to  hold  tbe  land  anlDBt  the  patent  can  gbow  that 
It  iBsued  bj  mlsUke,  then  the  egul^  side  at  tbe 


a(  tbe  United  States  hj  conBlctlna  patents,  there 
can  be  no  oWectlon  to  (be  prnctlce  adopted  bj  tbe 
..  „»  .  g-tatp  to  jdTe  effect  "  "-  •'-■•-  i-" 


Stall 


to  JdTe  effect  to  the  better  right, 
.     .        .  _  _  imedj  tha  Legislature  or  eourta  el 

State  ma*  prescclbe. 

'     ''.  Is  entertained  of   the  poirer  of  the 


not  I 


pan  laws  antborlilng  pucchaeers  of  Is , 

.1.,^  ,ui  United  States  to  prosecute  actions  ot 
ejectment  upon  eertlfl  cites  of  purchSBe.  an  Inst 
CreapssBen  on  tbe  landB  purchased ;  but  tt  Ii  denied 
that  the  States  have  anj  power  to  declare  eertlB- 
cates  of  purchase  of  equal  dlgnltv  with  a  patent. 
Coogresa  alone  can  give  them  such  elleet. 

IN  error  to  the  Circuit  Court  of  the  United 
SUtea  for  the  District  of  Missouri. 

This  was  an  action  of  ejectment  for  a  traet 
of  land  in  the  Btate  of  Missouri,  instituted  by 
George  W.  Broderick  against  Bagnell,  tbe  de- 
fenduit,  the  tenant  in  possession;  and  in  the 
proEress  of  the  cause,  Morgan  Byrne,  tbe  land- 
lord, was  made  co-defendant,  and  he  dying, 
his  executors  were  aubstituted. 

Other  actions  of  ejectment  were  at  the  same 
time  instituted  by  George  W.  Broderick,  for 
parts  of  the  said  tract  in  the  possession  <^ 
M'Cunis  and  ol  Sampson;  and  tne  executors 
of  Morgan  Byrne  i>ecame  In  the  same  manner 
co-defendanta  in  the  ca«es.  A  verdict.  In  con- 
formity to  the  opinion  of  the  Circuit  Cour^ 
having  been  given  for  the  plaintiff  in  each  of 
the  cases,  on  the  10th  of  April,  1838,  the  de- 
fendants prosecuted  writs  ol  error  to  th^ 
MS 


SonnfE  Oouar  or  tbi  U>nm>  BriTn. 


SnpraiM  Court;  bills  of  ncepUona  hftTing  bMn 
•ULled  br  the  ooart. 

The  billg  of  exceptionl  tbow  th>t  on  the  trial 
nf  thcM  cBsei  ths  platntitT  below  reid  in  evi- 
denee  a  copj  of  the  patent  from  the  United 
States  to  John  Robertoon,  Jurt.,  dated  17th 
June,  1S20,  for  the  tract  of  land  mentioned  in 
the  above  itatementi,  which  recited  that 
4S7*]  ■John  RobertMD,  Jnn^  had  depoiited 
in  the  general  land-office  a  oertiflcata  numbared 
1S2,  of  the  recorder  of  land  titlee  at  St  Louia, 
MiaBouri;  whereby  it  appeared  that  in  purau- 
ance  of  an  Act  of  Congreea  passed  17th  Feb- 
ruary, leiS,  entitled,  "An  Act  for  the  relief  of 
the  inhabitants  of  the  late  Coon^  of  New 
Madrid,  In  the  Missouri  territory,  who  saffend 
by  earthquakea,"  the  said  John  Robertson, 
Jan.,  was  confirmed  in  bis  claim  for  MO  acres 
ot  land,  being  surrey  No.  2810,  and  section  32, 
township  50  north,  and  range  16  west  of  Sth 
prtncipsJ  meridian;  and  the  United  State* 
gimnted  to  John  Robertaon,  Jan.,  in  fee,  the 
uact  of  land  described  above.  Also  a  deed 
ffom  John  RobertsoD,  Jua.,  to  Augusti 
Evans,  datod  leth  November,  1830,  conveying 
tbe  Hme  tract  of  land  to  the  aald  Evans  in  fee, 
exprewly  ilipulating,  however,  against  any 
warrau^.  Also  a  deed  from  Augustus  H. 
Evans  to  Q«orge  W.  Broderick,  the  plaintiff 
below,  now  defendant  In  error,  dated  7ui  June, 
1830,  conveying  the  same  tract  of  land  to  the 
said  Broderick  in  fee,  and  proved  possession  of 
the  premises  by  the  defendants  below,  at  the 
emomencement  of  the  suits  iMpsclively,  and 
here  closed  his  testimony. 

That  the  defendants  below,  now  plaintiffs  In 
■rror,  raad  in  eridence  a  transcript  of  a  notice 
to  ths  recorder  of  land  titles  for  the  United 
States  at  St.  Louis,  taken  from  the  records  of 
the  office  of  the  reoorder,  given  by  John  Bob- 
wtsoB,  Jan.,  which  states  that  he  claims  760 
arpents  of  land  In  tha  Big  Prairie,  on  the 
ground  of  inbabitation  and  cultivation,  prior 
to  and  on  20th  December,  1803,  by  and  with 
the  consent  ot  the  proper  Spanish  officer. 

Also  a  copy  of  proceedings  had  before  the 
board  of  commisBlonera  on  land  claims,  on  the 
11th  July,  1811,  taken  from  the  minutes  of  the 
proGMdings  of  the  board  for  ascertaining  and 
adjusting  the  titles  and  claims  to  lands,  which 
shows  that  on  the  elaim  of  John  Robertson, 
Jan.,  tor  7S0  arpents  of  land  in  the  Big  Prai- 
rie, the  board  granted  to  John  Robertson,  Jun., 
£00  arpenU  of  land.  Also  a  transcript  of  opin- 
ion, and  report  of  the  recorder  of  land  titles  of 
tha  United  BUtes  at  St  LouU,  made  Ut  No- 
vember, 1815,  which,  in  eonnectloo  with  the  Act 
of  Congress  of  SOth  April,  181C,  entiUed,  "An 
Act  for  the  eonfimiation  of  certain  claims  of 
land  in  the  western  district  of  the  State  ot 
Looiaiana,  and  in  the  territory  of  Uissouri" 
(see  see.  Z  of  this  act],  shows  that  the  confir- 
matioD  of  200  arpents,  paroel  at  the  claim  of 
John  Robertson,  Jnn.,  for  760  arpents  of  land 
in  the  Big  Prairie,  made  by  tiM  board  of  Com- 
missioners aforesaid,  was  extended  to  640  acre*, 
and  this  quantity,  640  acres,  was  accordingly 
confirmed  to  him.  Also  a  deed  from  John  Rob- 
ertson, Jnn.,  to  Edward  Robertson,  Sen.,  dated 


and  how;  and  specifying  the  manner  of  luying 
off  the  residue,  and  autliori/ing  the  wid  Kd- 
ward  Robertson  to  apply  for  and  receive  froia 
Kovprnraent  or  the  proper  autliorif  ies,  a  piit<-nt 
in  his  own  name  for  same;  and  covenanting, 
on  beluilf  of  himnelf  and  his  heirs,  to  warrant 
the  title  'against  all  persona  claiming  ['438 


under,    through,   or   by    the    vendor.      Also    a 
deed  from  Edward  RobertBon,  Sen.,  t     "' 
Byrne,    dated    30th    October,    1S13, 


fee;  reciting  in  same  conveyance  that  330  ar- 
penta  of  tlte  said  760  arpents  had  been  surveyed, 
IS* 


deed  from  Edward  RobertBon,  Sen.,  to  Morgan 
■"  me,  dated  30th  October,  1813,  coni-eying 
the  said  Byrne,  in  fee,  300  arpents  of  land 
out  of  a  tract  of  land  the  bead  right  of  John 
Robertson,  Jun.,  situated  and  being  in  the  Big 
Prairie,  bounding  the  part  conveyed,  parcel 
of  the  TSO  arpents  above  descritird;  and  oov- 
•naDtiDD  for  himself  and  his  heirs  to  warrant 
and  defend  the  title  against  all  claims  what- 
ever.    Also   a   deed   from   Edward   Robertson, 


arpents   of   land,   part   of   the    head    right   ot 
Jobn  Robertson,  Jun.,  of  760  arpents,  situated 


against  all  claims  whatever.  Also  a  copy  of 
deed  from  Edward  Robertson,  Sen.,  to  William 
Bhelby,  dated  2Btb  October,  ISIQ,  conveying 
t«  the  said  Shelby  in  fee  two  hundred  arpents 
of  land  bounding  tbe  same,  parcel  of  the  hesid 
right  of  John  Robertson,  Jun.  (and  parcel  of 
the  750  arpents  above  described),  and  contain- 
ing a  covenant  of  general  warranty.  Also  a 
co^  of  deed  from  William  Shelby  to  Levi 
Grimes,  dated  2d  December,  1810,  conveying 
to  tbe  said  Grimes  in  fee  the  200  arpents  ot 
land  next  above  de»cribed,  and  containing  a 
eovenant  of  general  warranty. 

Also  a  deed  from  Levi  Grimes  to  Morgan 
Byrne,  dated  26th  February,  1817,  conveying 
to  tbe  said  Byrne  in  fee  the  200  arpents  of  land 
next  above  described,  and  containing  a  special 
warranty. 

The  defendants  also  produced  in  evidence  an 
extract  from  registry  of  relinqaishmenta,  in  of- 
fice of  recorder  of  land  titles  for  the  United 
States  at  St.  Louis,  of  lands  materially  injured 
bj  earthquakes,  under  the  Act  of  Congress  uf 
ITth  February,  181G;  which  Shows  that  the 
confirmation  aforeaaid  to  John  Robertaon, 
Jun.,  for  840  afres.  situated  in  theBig  Prairie, 

as  relinquished  by  Morgan  Byrne,  as  the  legal 

ipresentative  of  John  Robertson,  Jun.,  and 
on  such  relinquishment  the  location  certificate 
No.  44S  issued. 

Also  a  eopj  of  certificate  of  location,  dated 
September,  1818,  and  numbered  448,  issued  by 
recorder  of  land  titles  of  United  States  at  St 
Louis,  which  certifies  that  a  tract  of  640  acres 
of  land  situated  in  the  Big  Prairie  was  mate- 
rially injured  by  earthquakes,  and  that  in  con- 
formity with  tbe  provisions  of  tbe  Act  of  Con- 
gress of  ITth  February,  1815,  the  said  John 
Robertson,  Jun.  (reciting  that  he  appears  from 
the  books  of  bis  office,  recorder  ot  land  titles 
of  United  SUtos,  to  be  the  owner),  or  his  legal 
representatives,  was  entitled  to  locate  640  acres 
of  land  on  anv  of  tbe  public  lands,  etc.  Also 
a  copy  of  the  location  under  the  foreji^ing  cer- 
tificate of  location,  made  Sth  October,  1818, 
which  shows  that  Morgan  Byrne,  as  the  l^al 
representative  of  John  Robertson,  Jun.,  entered 
and  located  040  acres  of  land,  by  virtue  ot 
the  certiflcate  of  location,  oommonly  called  a 
Pclers  II. 


ItiSB 


BAGimi  I 


Kew  bUdrid  wrtlflcaU,  iaiued  by  the  recorder 
«t  land  titles  of  the  United  8tat«a  kt  6t.  Louis, 
dsted  B«pt«iiiber,  1B18,  uid  numbered  446,  ao 
u  to  Include  section  No.  32,  township  fiO  north, 
4SS*]  range  16  west  of  *Sth  principal  merid- 
ian (the  same  premises  in  dispute)  ;  and  here 
tlie  defendants  below  closed  thair  testimony. 

The  plaintiff  below  then  read  in  evidence  a 
COOT  of  notice  by  John  Robertson,  Jan.,  of 
claim  for  330  arpents,  and  proceedings  on  same 
had  before  the  board  of  commissioners  of  land 
claims,  on  24th  March,  1B06,  and  I5th  August, 
ISll,  which  ehow  that  John  Robertson,  Jun., 
filed  a  notice  of  claim  for  330  arpenta,  situated 
in  the  district  of  New  Madrid,  under  the  sec- 
ond section  of  the  Act  of  Congresi  of  March, 
1800,  accompanied  by  a  plat  of  surrey  of  330 
arpents,  made  by  one  Joseph  Story,  at  request 
of  John  Robertaon,  Jun.  (as  the  same  purports), 
who,  as  the  survey  recites,  claimed  the  same 
as  part  of  his  settlement-right,  by  virtue  of  the 
second  section  of  the  Act  of  Congress  of  March, 
1806  i  that  the  board  of  commissioners,  on  the 
£4th  March,  1806,  grant  to  claimant  TSO  ar- 
pents, and  on  the  19th  August,  ISll,  reject  the 
claim  entirely,  saying  the  claim  ought  not  to 
be  granted.  Also,  a  transcript  of  opinion,  and 
report  of  the  recorder  of  land  titles  of  United 
Stat«s,  at  St.  Louis,  made  let  November,  1816, 
which,  in  connection  with  the  Act  of  Congress 
of  29th  April,  1816,  before  referred  to,  shows 
that  the  claim  of  John  Robertson  for  330  ar- 
pents, was  eonflrmed  to  him,  and  330  arpenta 


Jun.,  or  bis  legal  representatives,  dated  ISth 
September,  1B18,  and  numbered  447,  issued  by 
the  recorder  of  land  titles  of  the  United  States, 
at  St.  Louis,  which  certifies  that  a  tract  of  330 
arpents  of  land  situated  on  lake  St.  Marie,  had 
been  materially  injured  by  earthquakes,  and 
that  in  conformity  with  the  provisions  ot  the 
Act  of  Congress  of  nth  February,  1816,  the 
•aid   John   Robertson,   Jun.,   reciting   that   he 

Spears  from  the  books  of  his  office,  recorder 
land  titles  of  the  United  States,  to  be  the 
owner,  or  hia  legal  representatives,  was  entitled 
to  locate  330  arpenta  of  land,  ete. 
The  defendants  below  then  read  in  evidence 


States  at  St.  Louis,  of  lands  materially  injured 
by  earthquakes,  under  the  Act  ot  Congress 
ta  ITth  February,  1615,  which  shows  that 
the  conflnnation  aforesaid  of  330  arpents  to 
Joiut  Robertson,  Jan.,  was  relinquished  by 
James  Tanner,  as  his  legal  representative,  and 
that  on  such  relinquishment  th«  location  certifi- 
cate No.  447,  issued.  Also,  a  certificate  ot 
the  recorder  ot  land  titles  aforesaid,  that  from 
entries  made  in  the  booica  of  his  office  of  New 
Madrid  location  certificates  iasnad,  the  certifi- 
cate of  location  No.  447  was  delivered  to  one 
Jaeoby,  fOr  James  Tanner,  and  certificate  of 
location  No.  448  was  delivered  to  Morgan 
^me,  and  proved  that  the  premises  in  dispute 
in  eaidi  case,  was  of  tlie  value  of  three  Ijiou- 
HBd  dollars;  which  closed,  and  was  all  the 
•vidence  given  in  the  causes. 

Upon  the  case  made,  the  defendanta  below 
moved  the  court  to  instruct  the  jury  as  follows: 

I.  Tliat  the  entry  of  Npw  Madrid  locution 
440*]  made  by  Morgan  'Byrne  in  his  own 
l«  L.  «d. 


name,  as  given  in  evidence  in  these  chm,  la 
proof  of  legal  title  to  the  land,  and  is  a  suffi- 
cient defense  against  all  penoni  who  do  not 
show  a  better  legal  title  to  the  same  land. 

2.  That  the  patent,  a  copy  of  which  haa  been 
given  in  evidence  by  the  plaintiff,  did  not  vest 
m  the  patentee  any  better  legal  right  to  the 
land  in  question  than  he  had  before  the  data 
thereof,  as  against  the  defendants  claiming  tlte 
same  land  adversely  by  other  title. 


question,  aufBcient  to  enable  him  to  prosecute 
or  defend  an  action  of  ejectment  therefor;  and 
that  the  issuing  of  tbe  patent  oould  not  devest 
that  title. 

4.  That  if  the  jury  believe  tbe  patent,  a  oopy 
of  which  has  been  offered  in  evidence  by  the 
plaintiff,  issued  on  the  location  made  by  Mor- 
gan Byrne,  and  shown  in  evidence  on  the  p*rt 
of  the  defendants  in  these  cases,  the  patent 
is  not  BQch  title  as  will  avail  against  the  loca- 
tion. 

All  whieh  instructions  the  court  refused;  to 
which  refusal  exceptions  were  taken. 

Mr.  Beverly  Allen  submitted  a  printed  argu- 
ment for  tbe  plaintiffs  in  error. 

The  errors  assigned  are,  besidea  the  general 
assignment,  four,  answering  respectively  to  tbe 
refusal  of  the  court  to  give  tbe  four  instruc- 
tions prayed  i  and  a  flfUi,  that  the  judgment 
against  tlie  executors  of  Byrne  was  de  bonia 
propriis,  whereas,  it  should  have  been  de  bonis 
testa  toria. 

It  appears  from  the  testimony  In  the  three 
cases  that  Morgan  Byrne,  the  landlord  and  tea- 
tator,  wa«  tbe  owner  of  the  land  in  New  Madrid 
which  was  injured  by  earthquakes;  that  he  ap- 
plied for  and  obtained  the  certificate  of  loca- 
tion No.  448,  relinquishing  his  land  in  New 
Madrid,  in  lien  of  which  this  oertlQeate  issued 
by  the  United  States,  and  was  located  in  hia 
own  uatne  on  the  tract  ot  land  in  dispute,  in 
virtue  of  certificate  No.  448;  that  upon  his  lo- 
cation, a  patent  certificate  issued,  and  on  thia 
certifleats  a  patant  isaned  to  John  Kobertsmi, 
Jnn.,  tbe  same  person  who  once  owned  Uw  land 
in  New  Madrid  relinqnished  by  Byrne  and  un- 
der whom  B^me  claimed  that  land.  That  tbe 
plaintiff  denves  title  to  the  land  in  dispute 
from  John  Robertson,  Jun.,  by  deeds  executed 
since  tbe  issue  of  the  patent;  and  being  such 
owner,  inatituted  these  actions  of  ejectment  to 
recover  tbe  possession  of  the  land  located  aa 
aforesaid  by  BymeL 

The  question  is,  whether  in  such  a  case  and 
on  such  a  atatement  of  facta,  John  Robertson, 
Jun.,  the  patentee,  or  Qeorge  W.  Broderick, 
hia  assignee,  can  recover  against  Morgan  Byrne, 
the  locator  of  the  land,  or  hia  representatives. 
The  plaintiffe  In  error  contend  that  the  patentee 
and  his  assignee  cannot,  and  rely  on  the  follow- 
ing grounds: 

I.  The  title  ot  Morgan  Byrne  was  sufBelent 
to  maintain  an  action  *ot  ejectment.  £*441 
See  Revised  Code  ot  Missouri  of  182S,  page 
343,  sec.  2d,  in  force,  at  commencement  of  uieae 
suits,'  and  Revised  Code  ot  Missouri  ot  1835, 

1.— "Sec.  2.  He  it  further  enicted,  tbst  anf 
persoD  I'lBlmlng  ISDili  or  (enemtfDlH,  bj  vlrlae  o( 
Huy  |iri--emptlun  riglil.  New  Mnclrlil  liMStimi.  entrv 
wlib  tbe  rvBlater  and  receiver.  conHrmatlou  br  t 


SoPBiu  ConsT  OF  T 
nd  S,  in  lores  at  triftl 


t  Uxmn  SUTH. 


S.  TbAt  wlwt«T«r  ma  sulOelent  to  outntkln, 
mut  b«  iufflelent  to  defend  ut  metion  ol  eject- 
ment. This  la  k  corollary  from  the  fint  ground. 
If  theM  two  point!  are  well  tAken,  the  '  ' 
•peclal  error  U  well  Miigned. 

S.  Thkt  the  patent  U  not,  in  this  omM,  »d  oa 
tliU  itatement  of  fmcta,  the  "better  title"  con- 
tampUited  hy  the  uta  of  Asaemblf  referred  to. 

Aa  to  the  flrat  point,  argument  cannot  eluci- 
date the  worda  of  the  law.  Ita  meaning  i>  evi- 
dent, and  ttie  Ant  rule  of  conatruotion  u  not  to 
eonatme  that  which  needs  no  couatriietion. 

Aa  to  the  second  point.  The  eorrectness  __ 
this  is  DBcesaaril}'  implied  in  tlie  language  and 
spirit  of  the  law.  It  la  a  sequence  from  the 
tmL  If  the  title  of  Byrne  was  such  as  would 
oiable  him  to  maintain  an  action  of  ejectment 
441*]  and  recover  poaaesaion,  it  would  be 
anrd  not  to  hold  it  to  be  anffldeot  to  maintsin 
timt  posseesion  when  reeovsrad. 

As  to  the  third  point.  Here  the  inquiry  arises 
what  is  the  meaning  ol  the  phrase  "better  title" 
in  the  acta  of  Assembly  referred  toT  A  title  is 
thua  defined  by  Lord  Coke,  1  Inst.  34S: 
"TituluB  est  juata  causa  possidentl  id  quod  noB- 
tmm  est."  Or  by  Blaekatone  (Black.  Com. 
ToL  n.,  p.  ISO) :  "It  is  the  means  whereby  the 
owner  of  lands  hath  the  just  possession  of  his 

eroper^."  What  thia  jnsta  causa  or  "means" 
\,  must,  in  all  countries,  depend  on  the  law 
of  the  country  where  the  subject  of  the  title  la 
situated.  The  United  Statu  t.  Crosby,  7 
Crancb,  US;  Clark  v.  Qraham,  6  Wheat.  607; 
Kerr  t.  Devisees  of  Moon,  9  Wheat.  666;  M'Cor- 
mick  et  al.  v.  Sullivan  et  al.  10  Wheat.  192. 
The  justa  causa  or  "means"  is  nothing  more 
than  those  indicia  of  ownership  which  are  rec- 
oonized  by  the  laws  of  the  country  as  evidence 
of  right.  Title  is  by  descent  or  purchase.  The 
Indicia  of  the  former  is  heirship,  of  the  latter 
any  of  those  modes  of  acquiring  property  which 
are  recognized  by  law.  The  laws  of  Missouri, 
whsre  lies  the  property  in  dispute,  recognize 
the  uitry  or  location  of  land,  as  in  this  ease, 
to  be  a  mode  of  acquiring  property,  and  an  ev. 
idence  of  right  is  the  locator.  They  also  recog- 
nize a  patent  to  be  a  mode  of  acquiring  prop- 


erty, and  an  evidence  of  right.  We  have,  the^ 
an  indicium  of  ownership  in  Morgan  Bym^  and 
an  indicium  of  ownership  in  John  Robertaoa, 
Jun.;  and  these  indicia  of  ownership  are  eoB- 
iidered  by  the  laws  of  Missouri  such  evidenea 
of  right  as  will  enable  either  to  maintain  or 
defend  an  action  of  ejectment-  Morgan  Byrne 
had,  in  thia  ease,  the  possession,  tM  right  of 
possession,  and  the  right  of  property,  which 
together  constitute  a  completely  good  title,  die- 
nominated  a  double  right  jus  duplicatum,  or 
droit  droit.  Black  Com.  Vol.  II.,  p.  IM.  In 
him  was  the  juris  et  seislna  oonjunctio  which 
constitute  the  title  completely  legal  or  a  perfect 
title.    Eent'a  Com.  Leo.  B8. 

It  may  ba  admitted  that  a  patent  Is  consid- 
ered in  law  a  higher  speciea  of  evidence  of  right, 
but  that  om  avail  nothing  in  thia  case,  where 
the  evidence  of  right  in  the  other  party  is  sofS- 
eient  to  maintain  or  defend  the  action  of  eject- 
ment The  words  of  the  Isiw  are  not  "againat 
any  person  not  having  a  title  thereto,  proved 
by  a  higher  species  of  evidence"  but  "against 
any  person  not  having  a  better  tltls  thereto;" 
that  is,  an  indicium  of  ownership  recogniaed 
by  the  law  as  evidence  of  a  better  righL  It 
then  necessarily  follows  that  in  the  constnie- 
tion  of  the  words  "better  title"  we  must  look 
not  at  the  speciea  of  evidence  of  the  title,  bnt 
to  the  justness  of  the  title. 

On  looking  into  the  titles  of  these  two  eon- 
tending  claimants,  the  patentee  smd  the  locator, 
we  find  they  both  have  the  same  origin:  thsj 
both  originate  in  the  relinquishment  made  by 
Morgan  Byrne  and  the  eertiScale  of  location 
No,  448;  and  now,  which  of  the  two  has  the 
better  title,  or  more  just  title  to  the  land  loca- 
ted under  the  eeitlQeate — Morgan  Bfrne,  whoa* 
land  was  relinquished,  or  John  Robertson,  Jun., 
who  bad  no  interest  in  the  land  relinquished; 
Byrne,  'who  was  interested  in  and  made  [*44S 
the  location,  or  Robertson.  Jun.,  who  had  no 
interest  therein,  was  no  party  to  it,  and  who 
bad  previously  sold  and  conveyed  to  him,  under 
whom  Byrne  claimed  the  land  thus  relinquished, 
and  in  virtue  of  which  relinquishment  Byrne 
made  that  location!  Seeing,  then,  both  to  have 
those  evidences  of  right  recognized  by  the  law 
to  be  sufficient  to  maintain  or  defend  an  eject- 


bjr  the  recorder  of  land  titles, 
eiceedlDB  one  league  square,    i 
'   —  other  right,  wbere  such 


ritory  ot  Missouri, 
or  br  concession  d 

or  to>  settlement  rlBbt.  .. ..^„ 

rl(ht  or  concession  has  been  eonarnied  b;  the 
mbalonen  aforesaid,  or  recorder  aforesaid,  br  uj 
anr  act  of  Concresa:  or  where  tbe  same  Is  held  by 
deed,  patent,  tatrj,  warrant  or  survey,  being  con- 
Brmed  as  aforesaid ;  or  b;  snr  French  or  Bpaalah 
■rant,  warrant,  ot  order  of  aurve;,  which  prior  to 
tlis  tenth  Oar  ol  Msrcb,  one  tboussnd  eliht  hun- 
dred aod  tonr,  bad  been  sarreved  bv  Droner  autbor- 
Itj,  under  the  French  or  Spai 
recorded  accordlns  to  the  cdsi 
eonntrj,  althontch  sacb  perai 
actual  possession:  or  It  the 
actually    surteyed,   by    sutbi 
Ststes,  since  the  teoth  day  of 
eight  hundred  and  four,  or  1 
under  the  French  or  Spanish 
the  said  tenth  day  ofldarcb 
hundred   and   four,   such   pei 


Im :  and  Iheu  only  trom  the  time  of  ancta  knowl- 

te  coming  trom  tbe  deteodsnt." 
.—■■Sec,   1.     The  action  ot  ejectment  may  be 
Intsined  In  all  cbbcb  when  tbe  pislnllff  Is  lesall; 

-  -- ' •  the  premlBBS. 

ectment  mar  alio  bs 

e  the  plalnttir  claims 

poaaeasiOD  oi  lue  premises,  sgsinat  any  person  not 
having  a  better  title  thereto,  under  or  by  vlrtse    . 

First,  An  entry  with  the  register  and  receiver  o^ 
any  land-oOce  of  tbe  Uulted  States,  or  with  th^ 
commissioner  ot  the  general  land-oCBce  thereof ;  oi — ; 

Second,  A  pre-emption  right  under  tbe  laws  or^^ 
the  United  States :  or. 

Third,  A  New  Madrid  location :  or, 

Fonrth,  A  coDdrmatlon  made  usder  the  lawa  ^« 
the   United   States:   or. 

FItth,  A  Freacb  or  Spanlah  grant,  warrant,  ^^ 
■yed  by  proper  suthorlty  a      — 


having  Juried  I  ctloi 


eonrt  having  Jurli 
■on  not  having  a 


better  title : 
1  verdict    ' 


order  of  survi 

corded  according  to  t 
or  to  the  tenth  day 


.  eighteen  bund 


plalntllT,  tue  juiy  vnaii  ajao 
meane  proflts.  up  to  the  time  ot  rendering  the  ver- 
dict:  Provided,  however.  That  mesoe  proflts  shall 
not  be  recovered  tor  any  lime  prior  to  the  cotn- 
aieaceaeot  of  tbe  suit,  tmless  the  plaintiff  shall 
^»r«  thmt  a»  de/endani  had   knowledge  ol   his 


tor  bim  to  sbow  that,  at  the  d^-^^ 

sent  of  (he  action  the  ili  fi  iii1«i  m 
ot  the  premlaes  claimed,  and  tSasf 


BAomu.  ET  u.  T.  BioDnniK. 


msnt,  ths  JoitiwH  of  tb*  UU«  of  Robertaon, 
Job.,  miut  be  euuninsd.  On  thli  •zmmiiuiUoii 
H  will  be  found  thftt  Kobertaoa,  Jnn.,  Bhows 
w>  titla  better  tluui  Bynie'a;  and  failing  in 
thia,  Broderiek,  tha  ualgnee  of  Koberteon,  Jnn., 
cannot  reeover  agsinet  the  tenant  and  repre- 
tentativea  of  Bjme. 

There  hu  been  no  adjadfcktfon  by  the  8n- 
prema  Coort  of  HUeonrf,  what  i^  meant  b;  the 
worda  "better  title,"  In  the  cue  of  The  Ad- 
minbtmtori  of  JanU  r.  Guemo,  4  Min.  Sep. 
45S,  the  conrt  Mya,  'Vbat  eball  be  considered 
a  better  title,  the  act  doea  not  defloB.  It  wanly 
doea  not  mean  that  the  bare  poeseBslon  of  tha 
defendMit  absU  be  ao  oonddered.  We  under- 
atancl,  then,  that  the  meaning  of  the  act  (a,  that 
when  the  plidntiff  produces  a  confirmation  of 
the  land  to  himself,  he  has  made  ont  his  case, 
and  will  be  entitled  to  recover  unlesa  the  de- 
tendjuit  can  show  a  better  title.  What  in  aU 
cascH,  or  indeed  what  would  be  a  better  title  in 
any  case,  need  not  be  now  decided." 

Titles  are  l^al  or  equitable,  predicated  on 
that  distinction  known  in  manj  of  the  Statea  of 
the  Union  between  law  and  equitj.  The  former 
are  aabjecta  of  examination  in  courts  of  law, 
and  the  latter  In  courts  of  equity.  In  those 
Statee,  of  which  Missouri  ia  one,  leg&I  titles  are 
the  subject  ot  einmination  In  courts  of  law, 
equitable  In  courts  of  equity,  whether  a  title  be 
Iwal  or  equiUbk;  that  la,  whether  it  be  Om 
•uDJeet  of  examination  in  a  oourt  of  law  or 
•qoit;;  the  foondation  of  a  prooeedins  in  one 
court  or  the  other  depends  on  tha  statute  of  the 
State  where  the  tribunal  is  situated  in  which 
the  examination  or  proceeding  is  had.  Bobln- 
eon  T.  Campbell,  3  Wheat  212;  Socie^  for  the 
Propagation  of  the  Gospel  in  Foreicn  Parte  t. 
Wheeler  et  aL,  S  Gallis.  106.  In  Missouri  tlw 
title  of  Mornn  Byrne  ia  the  subject  of  ezami- 
natiou,  and  the  foundation  of  a  proceeding  in  a 
eonrt  of  law.  It  Is  a  title  on  which  an  eject- 
Bent,  whieh  by  the  law  of  Missouri  is  a  l^al 
proceeding,  may  be  maintained  or  defended,  and 
Is  therefore  a  legal  title,  and  will  be  ao  con- 
sidered in  the  oonrts  of  the  United  BtabM, 
eottformably  to  the  decision  In  Robinson  r. 
Campbell,  3  Wheat.  SIS.  There  ia  then  before 
the  court  in  these  caasa  a  legal  title  in  both 
plaintiffs  and  defendant  la  error,  and  the  la- 
quliy  a^ain  rMars  which  has  the  better  title; 
sot  which  has  the  higher  species  ol  evidenoe 
of  title,  but  which  in  point  of  justneas  of  su- 
perior right  should  pteraiL  What  has  aJ- 
readr  been  said  showa  that  Byrne,  who  owned 
the  land  in  New  Madrid,  relinquished  tha 
"  ■■  '  "'  ■  i  made  tlw  loea- 


t  to  the  United  Statea  and  n 


other  words,  a  better  title  to  ue  land 
than  John  Robertson,  Jun.,  original  owner  ai 
the  land  In  New  Madrid,  who  sold  tbe  same 
to  Edward  Robertson,  Sen.,  under  whom 
444*)  Byrne  claimed  *tbe  same,  who  had  no 
agen^  in  the  reUnqulshment,  no  iutareat  in  the 
land  relinquished,  and  no  right  to  the  land  lo- 
cated by  Byrne  anterior  to  the  Issuing  of  tha 
Clent.  In  other  words,  by  Byrne's  act  the 
id  In  dispute  was  severed  from  the  domain 
of  the  United  States,  and  by  him  appropriated 
with  the  consent  of  the  United  States,  by  him 
pnrehaaed  for  a  good  and  Taluable  aonilderatlon 
Iran  the  United  Statas,  liy  him  acquired  in  an 
anlkange  with  the  United  States.  Be  gave 
It  Ifa  •«. 


other  lands  for  It  to  tha  TMted  States.  From 
the  moment  of  the  location  It  became  his — the 
United  BUtes  had  no  title  to  It  at  the  date  of 
the  patent.  See  Act  of  Congress,  17  Feb 
1810,  see.  S,  proviso  S.  The  title  was  In 
Byrne,  and  that  title  was  such  as  enabled 
Byrne  to  Institute  in  the  courts  ot  law  of  Mis- 
souri an  action  of  ejectmeat;  and  It  is  submit- 
ted, whether  under  these  circumstances  It  ean 
be  said  that  the  title  of  John  Robertson,  Jnn., 
is  better  than  the  title  of  Morgan  Bymc:  wheth- 
er a  patent  israing  from  the  United  Statea  to 
John  BobertBon,  Jun.,  for  land  they  had  prerl- 
onsly  disposed  of,  can  prerall  against  Bynie,  to 
whom  it  was  so  disposed,  and  this  disposition 
being  recoenlied  by  the  laws  of  Missouri  as  a 
title  on  which  to  maintain  an  ejeotment.  Onr 
statute  requires  that  In  actions  of  ejectment  an 


to  land  In  a  contest  between  two  persons  claim- 
ing the  same  land,  whenerer  thoae  gradationa 
or  evidences  are  recognized  by  the  law  as  Ic^ 
titles,  or  titiea  on  which  ao  ejectanent  may  be 
maintained  or  defended.  This  is  all  that  is  In- 
sisted on  in  these  caBea.  It  ta  not  aaked  to 
maintain  or  defend  an  ejectment  on  an  equita- 
ble title,  nor  to  look  behind  the  patent  aa  to  the 
r^fularity  of  the  steps  from  the  Qrat  to  the  last, 
ending  irith  the  Issue  of  the  patent;  but  to  as- 
certain who  had  the  prior  legal  rl^t,  that  right 
on  which  an  ejectment  might  be  maintained  or 
defended.  The  plaintiffs  in  error  feel  oonfl- 
dent  that  on  soeta  examination  dieir  rtebt  will 
be  found  to  be  a  legal  and  prior  tigbt;  being 
legal,  it  la  examlnaUe  In  a  oourt  of  law.  Is  the 
foundation  of  a  legal  proceeding.  Is  sufficient 
to  maintain  w  defend  an  aetion  of  ejeetment; 
and,  being  prior  in  time,  la  more  powerful  In 
law  and  right,  and  must  prevail  against  tha 
right  of  the  defendant  in  error,  whieh,  though 
legal,  is  posterior  In  time.  But  If  It  should  bs 
siJd  that  the  patent  U  the  ]{«al  title,  and  the 
location  an  efuitable  title,  yet  the  statute  of 
Missouri  making  this  equitable  title  examinable 
in  a  oourt  of  law,  and  giving  it  that  digni^ 
which  anthoriaaa  an  action  of  ejeetment  to  bs 
maintained  or  defended  on  It,  the  courts  ot  the 
United  SUtei  are  bound  to  give  It  the  same 
djenlty;  and  when  they  find  it  possessing  the 
efhot  ascribed  to  It  by  the  laws  of  Missouri,  to 

Sve  to  it  the  like  preference  over  the  patent  In 
lis  case  that  the  courts  of  Tennessee  and  the 
Supreme  Court  erf  the  United  States,  following 
thoae  courts,  give  to  the  junior  patent  foonded 
on  an  elder  ootry  orar  an  elder  patent  founded 
on  a  junior  entiy.  Polk'a  Leasee  t.  Wendall, 
0  Cranoh,  B7. 

The  decision  of  the  Supnine  Oourt  of  tke 
United  Statea  that  a  patent  b  a  title  from  its 
date,  and  oonclusive  against  all  those  whoM 
'rights  do  not  commence  previous  to  [*44li 
lU  emanation  (7  Wheat.  212),  ImpUee  that 
there  may  be  rij^ta  nmuneBdiw  anterior  to  tba 
patent.  Is  there  a  right.  In  tneaa  eaaes,  com- 
mencing anterior  to  uw  date  of  the  patent* 
The  location  was  anterior,  and  gives  a  right. 
Ia  thia  anterior  right  examinable  In  a  oouii  of 
lawt  Tha  statute  of  Missouri  makes  It  so  ex- 
aminable; and  being  so,  whenever  a  oonteat 
ariaea  between  a  patent  and  an  anterior  loca- 
tion, this  location,  whether  a  legal  or  an  equi- 
table TiAJt,  must,  in  the  oonstnietion  of  the 


SupRnn  CouBt  of  TBI  Unim  Statbi. 


■Utute  of  HlMOtiri,  luLve  lU  effect;  uid,  if  of  » 
merit  superior  to  the  patent,  \ia.ve  the  tian 
feet  It  would  have  in  a  court  of  equitv, 
prevail  over  tlie  patent.  Finley  v.  Will 
et  aL  ft  CraDch,  164;  McArthur  v.  Browder,  4 
VVheat.  48S. 

If  the  preceding  viewa  b«  correct,  the  gen- 
eral and  first  four  special  error*  are  well  as- 
■Igned. 

Aa  to  the  fifth  special  error.  There  it  no 
nicb  thing  known  to  the  law  or  in  tbe  practice 
of  the  law  in  tbe  courts  of  Missouri,  as  those 
pleas  peculiar  to  an  executor  or  administrator 
growing  out  of  tbe  matter  of  assets.  In  Mis- 
souri no  execution  iaiDea  against  an  executor  oi 
administrator  sued  as  such,  unless  ipecially 
sued  for  a  devastavit,  or  on  bis  bond  as  such. 
All  demands,  no  matter  of  what  dignity, 
presented  to  the  court  having  cognizance 
the  adminlstraUoD  of  estates,  by  whom  they 
are  elaaaed;  and  at  the  annual  ecttlamcnta  of 
the  administrators  or  executors,  that  [xirtion  of 
the  assets  which  consists  of  money  is  appor- 
tioned among  the  creditors:  and  thus  and  not 
otherwise  are  demands,  whether  by  limiile  eon- 
traet,  bj  specialty  or  by  judgment,  against  an 
•state,  eollectad.  For  all  defaults  on  the  part  of 
an  sxecutor  or  administrator,  a  suggestion  of  a 
devastavit  is  made  and  tried  in  the  court  having 
QOgniianoe  of  the  administration  of  estates,  or 
tbe  bond  of  the  executor  or  administrator  is 
put  in  suit.  Judgments  prcdicat«d  on  the 
false  pleading  of  the  executor  or  administrator, 
as  technically  onderatood  in  the  laws  of  En- 
gland, are  unknown  to  the  law  or  in  its  practice 
In  Missouri  Bee  Bevised  Code  of  Missouri  of 
1836,  tiUe  Administration. 

Hr.  Coze,  for  the  defendant  in  error: 

The  decision  of  the  Circuit  Court  is  to  be 
oonsidered  oorrect,  until  its  incorrectness  is 
made  to  appear.  This  was  so  held  by  this 
court  in  the  case  of  Carroll  v.  Peake,  1  Peters, 
£S.  Have  the  plaintifTs  in  error  shown  that 
there  was  error  in  the  decuion  of  the  Circuit 
Court  t  It  waa  a  question  on  the  legal  title  of 
the  parties  in  the  cause,  and  thie  question  alone 
decided    by    the    court      The    equitabk 


be  taken  into  consideration  In  tbe  action  on  the 
law  side  of  the  Circuit  Court.     The  chancery 

ewere  of  the  court  could  have  been  invoked 
the  defendants  In  another  form  than  in  a 
defense  to  an  action  of  ejectment. 

The  grant  and  patent  are  evidence  in  a  court 
of  law  of  the  matters  recited  In  them.  The 
grant,  lq;ally  and  fully  executed,  was  com- 
44A*]  ^tent  'evidence  of  the  matters  set 
iorth  in  it;  and  as  none  other  was  necessary,  it 
waa  in  effect  conclusive.  The  United  States 
V.  Arredondo  et  al.  6  Peters,  724.  No  facts 
behind  the  grant  can  be  investigated.  11  Wheat. 
UO.  A  ptuent  is  evidence  in  a  court  of  law 
of  the  r^ularity  of  all  the  previous  steps  to 
it.  5  Wheat.  293;  7  Wheat.  161.  The  court 
are  bound  to  presume  the  acts  of  ecHnmisHionera 
intrusted  by  laws  of  Congress  to  inquire  into 
claims  to  lands,  regular,  and  tbe  decisions  of 
tbeae  eommiseioners  are  In  courts  of  law  bind- 
ing and  effectoal.  This  principle  waa  decided 
In  the  ease  of  Sob*  v.  Barland,  1  Peters,  O0B. 

The  defendant  in  error  supported  his  claim 
to  the  luid  by  a  patent  issued  by  the  proper 
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authority.  The  patent  was  granted  on  tba 
facts  stated  in  the  records  of  the  land-office 
and  those  records  are  evidence  of  the  proceed- 
ing* slated  in  them.  They  are  conclmive  evi- 
dence. Tills  was  fully  decided  by  this  court 
in  the  case  of  Gait  v.  Gallouay  et  al.  4  Peters, 
342.  This  court  then  said,  "As  the  records 
of  the  land-office  are  of  great  importance  to  the 
oountiy,  and  are  kept  under  the  ofEcial  sanc- 
tion of  the  government,  their  contents  must  al- 
ways be  considered,  and  they  are  always  re- 
ceived in  courts  of  justice  as  evidence  of  the 
facta   stated." 

The  commissioner  of  the  land-office  was  em- 
powered by  the  act  of  Congress  to  investigate 
the  facta  connected  with  every  application  for 
land,  in  consequence  of  the  injuries  sustained 
by  the  earthquake;  and  he  was  to  adjudge  to 
the  person  entitled,  after  eucb  investigation, 
the  land  to  be  granted  by  the  United  States. 
In  this  case,  Kobertson  was  in  full  life  when 
the  land  waa  granted  and  patented  to  him,  and 
he  conveyed  it  to  those  under  whom  by  regular 
conveyances  the  defendant  in  error  holds.  In 
a  court  of  law  nothing  more  was  necessary  than 
the  exhibition  of  such  a  legal  title. 

Nor  could  the  plaintiffs  in  error  derive  an^ 
right  to  maintain  their  title  under  tbe  provi- 
aions  of  the  law  of  Missouri  of  1836.  That  law 
can  have  no  operation  on  the  qrstem  established 
by  the  United  States  for  the  sate  of  their  pub- 
lic lands,  and  the  granting  of  titles  thereto. 
Against  trespassers,  the  law  of  Missouri  may 
have  full  effect;  and  a  holder  of  land  in  Uis- 
souri  under  a  pre-emption  right,  New  Madrid 
location,  or  entry  with  the  register,  might 
maintain  an  ejectment.  But  this  law  could 
give  no  right  to  an  ejectment  under  an  inchoat« 
right  in  the  courts  of  the  United  States  against 
a  patent  issued  by  the  proper  otGcer  authorized 
by  the  act  of  Congress  to  grant  a  patent.  The 
States  of  the  United  States  cannot  make  by 
their  statutes  any  titles  or  claims  to  lands  by 
certificates  of  entry  which  are  inferior  to  a 
patent,  of  equal  dignity  with  a  patent. 

Ur.  Justice  Catron  delivered  the  opioion  of 
the  court: 

This  was  an  action  of  ejectment  by  Broderick 

against  Bagnell,  for  a  section  of  lend  lying  in 
Efoward  County,  Missouri;  and  Peter  and  Luke 
Byrne  were  admitted  to  come  in  and  defend, 
under  the  following  eircumstancGS :  Morgan 
Byrne  claimed  to  lie  the  owner  of  the  land, 
and  he  waa  first  admitted  a  co-defendant  with 
Bagnell.  'Byrne  died,  and  Margaret  ['447 
Byrne,  his  executrix,  was  admitttd  as  a  co- 
defendant.  Then  she  died,  and  Peter  Byrne 
and  Luke  Byrne,  executors  of  tbe  last  will  of 
Morgan  Byrne,  were  admittcd- 

Tbe  judgmeut  below  is  that  the  plaintiff  re- 
cover the  land  and  coats,  against  Carey  Bag- 
nell and  P.  and  I.  Byrne,  executors  of  Morgan 

It  is  assigned  for  error  that  the  judgment  for 
oosts  against  Peter  and  Luke  Byrne,  should 
have  been  de  bonii  testatoris,  and  not  de  bonis 
propriis. 

The  presumption  is  tliat  the  judgment  of  the 
Circuit  Court  is  proper,  and  it  lies  on  the 
laintiffs  ia  error  to  show  the  contrary.  1 
'eters,  23.  The  executors  of  Morgan  Byrne  bad 
lO  interest  in  the  land  by  virtue  of  uieir  let- 
Fetera  IS. 


Bagwell  kt  al.  v.  BaoDmiox. 
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I  teatMiiMituT,  but  ooul 
Nt  bf  the  will  of  Uietr  t> 


•  Is  And 

of  ezeentcis.  On  this  ground,  tliereforc,  we 
preauiiM  they  were  Admitted;  knd,  like  other 
defendant*  in  ejectment,  bavlng  failed  t«  ihow 
the  better  title,  the  recovMy  wai  pioperj  *nd 
casta  necemrilf  foHowed  the  judgment  de  bonli 
ptoprils. 

Hie  pl^ntilT  Broderidc  claimed  by  virtne  of 
«  patent  from  the  United  SUtea  to  John  Rob- 
ertaon,  Jan.,  dated  June  17th,  1620;  and  deeds 
in  due  form  from  Sobertaon  and  others  to  him- 
self, proved  Carey  in  poaseesloo  at  the  oom- 
mencement  of  the  suit;   and  here  retted  hia 

To  show  that  the  better  title  had  been   in 


Jan.,  to  Edward  Robertson,  Sen.,  tor  760 
arpenta  of  land  lyins  In  Bis  Prairie  township. 
In  the  district  ta  New  Madrid,  adjoining  the 
lands  of  Sheekler  and  Cox;  and  which  deed 
antliorized  Edward  Robertson  to  procure  a  pat- 
ent frMn  the  government.  Bv  different  con- 
Tqianoea  Morgan  Byrne  claimed  title  to  the  760 
arpenta  through  and  under  Edward  Robertson. 

The  land  liea  in  the  County  of  New  Madrid, 
In  the  State  of  Miasouri,  and  was  injured  by 
the  earthquakes  of  December.  1811.  To  relieve 
the  Inhabitants  who  had  suffered  by  this  calam- 
1^,  Congreia  passed  the  Act  of  ITth  February, 
181S;  providing  that  those  whose  lands  had 
been  niiLterially  injured,  should  be  authoriEed 
to  locate  the  same  quantity  on  any  of  the  public 
lands  in  the  MiBsouri  territory,  but  not  eioeed- 
ing  In  any  case  040  acres ;  on  which  being  done, 
the  title  to  the  land  injured  should  revert  to 
the  United  SUtes. 

The  recorder  of  land  tltlea  for  the  territory 
of  Uiseouri  was  made  the  Judge,  "to  ascertain 
who  waa  entitled  to  the  beneflt  of  the  B«t,  and 
to  what  extent;"  on  the  examination  of  the 
nidences  of  claim;  as  Eompensation  for  which, 
if  we]]  founded,  he  was  directed  to  issue  a  cer- 
tUcate  to  the  elalmant.  This  certificate  hav- 
ing issued,  and  a  notice  of  location  having  been 
flied  in  the  surveyor-general's  offln,  on  appli- 
cation of  the  claimant  the  anirqror  waa  dt- 
rteted  to  survey  the  land  selected,  and  to  retura 
■  plat  to  the  office  of  the  recorder  of  land  titles, 
together  with  a  notice  in  writing,  dealgnating 
448*]  the  tract  'located,  and  the  name  of  the 
claimant  on  whose  behalf  the  location  and  sur- 
v^  had  been  made;  which  plat  and  notice  it 
was  the  duty  of  the  recorder  to  record  in  his 
«ffloe;  and  be  was  required  to  transmit  a  re- 

ert  of  the  claim  as  alkiwed,  together  with  the 
atkin  by  survey  to  the  conuniaaloiier  of  the 
geaaral  land  ofBce;  and  deliver  to  tka  claimant 
s  coilflcate  stating  the  oircnmataiteea  of  the 
tsst,  and  that  he  was  entitled  to  a  patant  for 
the  tract  designated.  The  notice  of  location 
Biada  by  the  claimant  with  th«  Burveyor-general 
Is  no  part  of  the  evidence  on  wbich  the  general 
laid  office  acted;  but  the  patent  issued  on  the 
ptat  and  certlflcaU  of  the  surveyor,  returned  to 
the  reeordar'a  office,  and  which  waa  by  him  re- 
ported to  the  general  land  office^ 

The  Unil«d  States  never  deemed  the  land  ap- 
propriatad  until  the  survey  was  returned,  foi 
the  reason  that  there  ware  many  titles  and 
It  Ih  ed. 


clainu,  perfect  and  inelpleat,  emanaUog  from 
the  provincial  governments  of  France  and 
Spain,  and  others  frc«n  the  United  Statea,  in 
tha  land  district  where  the  New  Madrid  elaima 
were  subject  to  be  located.  So  there  were  lead 
mines  and  salt  springs  ezelnded  from  entn. 
Then,  again,  the  notice  of  entry  might  be  U 
a  form  uiconslstent  with  the  laws  of  the  Unit- 
ed States:  in  all  which  cases  no  survey  could 
be  made  In  conform!^  to  it.  If  no  such  ob- 
jection exiated,  it  wa*  the  duty  of  the  anrvOTor 
to  conform  tc  the  election  made  by  the  claim- 
ant,  having  the  location  certificate  from  the 
recorder.  Still  the  only  evidence  of  the  loca- 
tion lecognfxed  by  the  government  aa  an  appro- 
priation waa  the  plat  and  certificate  of  the  sur- 
veyor. Such  is  ue  information  obtained  from 
the  general  ]and  office.  As  evidence  of  the  form 
of  location,  and  practice  of  the  office,  we  have 
been  furnished  with  a  copy  of  the  plat  and  oer- 
tificates  of  survey  on  which  the  patent  in  thla 
record  Is  founded,  and  which  is  annexed.     Aa 


and  we  must  presume  that  all  the  usual  incip- 
ient steps  had  been  taken  before  the  title  was 
Rrfected,  6  Wheat.  293;  7  Wheat.  167,  < 
tars,  724,  72T,  728,  342,  and,  of  oourae,  that 
the  certificate  of  survey  returned  by  the  re- 
corder was  in  the  name  ot  John  Robertaon,  Jiin. 
The  patent  merged  the  location  certificate  on 
which  the  surrey  waa  founded,  so  tliat  no  aeo- 
ond  survey  could  be  made  by  virtue  of  the  eer- 
tiflcate.  Thus  fortified  stands  the  title  of  the 
plaintiff  l>eIow. 

The  defendant  there  relied  upon  a  notice  of 
entry  filed  with  the  surveyor-general  in  these 
words:  "Morgan  Byrne,  as  the  1^1  represen- 
tative of  John  Robertson,  Jun.,  entera  six  hun- 
dred and  forty  acres  of  land,  by  virtue  of  a  New 
Madrid  esrtificate.  Issued  by  the  recorder  of 
land  tities  for  the  territory  of  Missouri,  and 
dated  St.  Louis,  September,  ISIS,  and  numbered 
448,  in  the  following  manner,  to  wit,  to  in- 
elnda  section  No.  32,  In  township  No.  60,  north 
of  the  haae  line,  range  No.  16,  west  of  the  fifth 
prlaalpla  meridian. 
"St.  Louia,  Oct.  8th,  1818. 

Moiwan  Byrne." 
■WUeh  is  founded  on  the  following  [*44t 
eartlfiaate  of  location: 

"No.  448. 
"St.  Louis,  Office  of  the  Recorder  of ) 
"I^nd  Titles,  Bsptamber,  1818.  { 
*7  eertify  that  a  tract  of  six  hundred  and 
for^  acres  of  land,  situate.  Big  Prairie,  In  Ow 
Conn^  ot  New  Madrid,  whli£  appears,  fron 
tiie  books  of  this  office,  to  he  owned  by  John 
Robertaoa.  Jr,  haa  been  materially  injured  by 
earthqnalns;  and  that  In  conformity  with  tht 
ptoviuons  of  tha  Act  of  Ccmgreas  of  the  17th 
February,  1816,  the  said  John  Robertaon,  Jr., 
or  his  legal  repreaentativea,  is  entitled  to  locate 
six  hundred  and  forty  acres  of  land,  on  any  of 
the  public  lands  ot  the  territory  ot  Missouri, 
the  sale  M  which  is  authorlied  by  law.  Tide 
Oom'rs,  Cer'e  No.    1126,  ext'd. 

Frederlok  Bates." 
This  is  obviously  the  foundation  of  tha  sur- 
vey and  patent  to  John  Robertaon,  Jun.,  a  fact 
admitted,  but  it  ia  insisted  that  Byrne  had  the 
better  title  to  the  raoorder's  cartifloate;  that 
it  issued  to  htm  in  fact  as  Uw  "legal  repreaanta- 
t«« 


ScpBBin  OmiT  ar  thb  Uimm  Sttrtm. 


tin  of  John  Ihit>ert'«on,  Jr.;"  *b4  t1i*t  th« 
notice  of  entry  filed  with  the  suTreTOr-genenl 
Twted  in  Byrne  a  title  of  «  chkrkct«r  on  which 
he  Muld  have  maintafited  *n  ejectment  kgainst 
Broderich ;  and  that,  cousequentlr,  his  deviBeea 
xiuld  eueceasfully  defend  themeelTM.  That 
th^  could,  if  the  entiy  be  the  better  title,  miut 
be  Admitted. 

There  I«  evidence  in  this  record  tending  to 
■how  that  Morgan  67me  made  the  relinquiah- 
nwnt  of  the  New  M.idrid  claim!  but  the  ttait 
evidence  (being  extra cte  frran  the  records  of  the 
recorder's  office)  ehow  that  the  location  certifi- 
cate waa  granted  to  John  Robertaon,  Jnn. 
Th^  are  as  followe: 
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This  evidence,  taken  in  connectloD  with  the 
deeds  to  Edward  Robertson,  and  those  from 
him  and  others  to  BTme,  It  Is  insieted,  estab- 
4S0*1  liah  'the  better  equity  to  have  been  in 
the  latter;  and  that  this  equity  can  be  made 
Available  for  the  defendant  m  the  Circait 
Court,  by  force  of  the  act  of  the  L^slature  of 
MlMouri,  which  prorides,  that  an  action  of  en- 
actment may  be  maintained  on  "a  New  Madrid 
location." 

Our  opinion  is,  firet,  that  the  location  re- 
ferred to  in  the  act  ia  the  plat  and  certificate  of 
■urrey  retnmed  to  the  recorder  of  land  titles; 
beeaoae,  by  the  laws  of  the  United  SUtea,  thia 
to  deeined  the  first  appropriation  of  the  land, 
and  the  Legislature  of  Hlaeouri  had  no  power, 
141 


of  location  filed  with  t ,-  „ 

Spropriatlon  contrary  to  the  laws  of  the  Unit- 
Statea.  The  survev  havins  been  made  and 
certified  to  the  recorder  in  the  name  of  John 
Robertson,  Jun.,  Byrne  had  no  title  that  would 
auatain  an  ejectment  In  any  case;  and,  td 
course,  those  elalmiug  under  him  cannot  wa» 
oessfully  defend  themselvea  on  the  evldanee 
they  adduced. 

But  aecond,  auppoae  the  plat  and  certificate 
of  location  had  been  made  and  returned  to  the 
recorder  in  the  name  of  Morgan  Byrne,  and 
that  it  bad  been  set  up  as  the  better  title  in  op- 
position to  the  patent  adduced  on  behalf  of  tne 
plaintiff  in  ejectment;  atili,  we  are  of  opinion 
the  patent  would  have  been  the  better  legal  ti- 
tle. We  are  bound  to  presume  for  the  purposes 
of  thia  action  that  all  previous  stepe  had  been 
taken  by  John  Robertaon,  Jun.,  to  entitle  him- 
self to  tiie  patent,  and  that  he  had  the  superior 
rieht  to  obtain  it,  notwithatanding  the  claim 
set  up  by  Byrne;  and  havii^  obtained  the  pat- 
ent, Robertson  had  the  best  dUe  (to  wit.  Uw 
fee)    known  to  a  court  of  law. 

Congress  has  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  emanatiog  from  ti 
United  States,  and  the  whole  le(^BUti<m  of  tl 


federal  government,  tn  referenoe  to  the  pnbUa 
lands,  declares  the  patent  the  superior  and  eon- 
eluaive  evidence  of  legal  title;  natil  Its  tasn- 


ance,  the  tee  ii 
the  patent,  pa 
entitled  to  recover  the  poaseaaion  in  ejectment. 

If  Byrne's  devisees  can  show  him  to  have 
been  the  true  owner  of  the  760  arpents  of  land 
relinquished  because  Injured  by  earthquake^ 
and  uat  the  patent  issued  to  John  Rc^rtaon, 
Jun.,  by  mistake,  then  the  equity  side  of  ths 
Circuit  Court  is  the  proper  forum,  and  a  bill 
the  proper  remedy,  to  investigate  the  equitiea 
of  toe  parties.  But  whether  any  equity  exist- 
ed in  virtue  of  the  Act  of  ISIS,  and  if  W, 
whether  it  was  adjudged  between  the  parties 
by  the  recorder  of  land  titles,  are  questions  on 
which  we  have  formed  no  opinion,  and  wiah  ta 
be  understood  as  not  Intimating  any. 

We  have  been  referred  to  the  ease  of  Ross  v, 
Barland,  1  Peters,  06!,  as  an  adjudication  in- 
volving the  principles  in  this  case;  we  do  not 
think  so.  In  that  there  were  conflicting  pat- 
ents; the  younger  being  founded  on  an  appn>> 


sntryi) 


lor  pat- 


Ing  founded 

Eriation  of  the  specific  land,  by  a_  . 
ind  office  of  earlier  date  than  the 


patent  could  be  given  in  evidence  *in  [*48I 
oonneetion  as  one  title,  so  as  to  overreach  Uie 
elder  patent.  The  practice  of  giving  in  «vi- 
dence  a  special  entry  in  aid  of  a  patent,  and 
dating  the  legal  title  from  the  date  of  the  eoi- 
try,  ia  familiar  in  some  of  the  States,  and  w- 
pecially  in  Tennessee;  yet  the  entry  can  only 
come  in  aid  of  a  l^al  title,  and  is  no  evidenes 
of  such  title  standing  alone,  when  oppoaed  to  a 
patent  for  the  same  land.  Where  the  title  haa 
passed  out  of  the  United  Stalea  by  confliotiBg 
patents,  as  it  had  in  the  ease  in  6  Peters,  there 
can  be  no  objection  to  the  practloe  adopted  by 
the  courts  of  Misaiaaippi  to  give  effect  to  the 
better  right,  In  any  form  of  remedy  tbe  Legis- 
lature or  courts  of  tbe  Btate  may  prescribe. 

Nor  do  we  doubt  the  power  of  the  States  to 
pass  lawa  authoriiing  purehaacrf  of  lands  from 
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Um  United  BUtei  to  pranenta  metiona  of  tjeot- 
ment  upon  oertiflcatea  of  porchftse  kgainat  tres- 
[MUBen  on  the  luida  pardused,  but  we  deny 


that  the  States  have  anv  power  to  declare 
tificates  of  purchase  of  ajual  digoitf  wita  a 
patent.     CoogreBB  ahiue  can  give  them  luch 
•fTeet. 

For  the  Hereral  naooiu  atatod,  wo  have  no 
doubt  the  judgment  of  the  Circuit  Coort  waa 
correct,  and  order  it  to  be  affirmed. 

In  the  eaaee  of  Sampaon  ag;ainat  Broderick, 
■■d  WCtmie  againat  the  aame,  the  judgmenta 
are  klao  affinnol. 

Ur.  Jnitioe  ICLean  diiaent«d. 

Being  opposed  to  tb«  dedaion  of  tba  eourt  in 
tbis  caoe,  1  will  atate,  aa  ahortljr  u  I  can,  the 
grounds  ol  my  dissent.  I  am  induced  to  do 
tliis  from  the  peculiar  circumatances  of  the  case. 

To  auatain  hia  action  of  ejeotmeot,  the  plain- 
tiff, in  the  Circuit  Court,  rave  in  evidence  a 
patent  to  Jolm  Rot>ertaon,  Jun.,  which  atatoa 
^that  he  had  depoeited  in  the  general  land  ot- 
flee  a  certificate  numbered  192,  of  the  recorder 
of  land  titlea  at  Bt.  Louia,  Miaaouri)  whaAj 
it  appears  that,  in  purauanee  of  an  Act  of  Con- 
gnt»,  passed  17  February,  181S,  entitled,  "An 
Act  for  the  relief  of  the  inhabiUnta  of  the  late 
County  of  New  Madrid,  in  the  Missouri  terri- 
tory, who  suffered  by  earthquakea,"  the  said 
John  Bobertson,  Jun.  is  confirmed  in  hia  claim 
for  040  acrea  ot  land,  being  survey  No.  2,810, 
and  aectiott  32,  of  township  GO,  north,  in  range 
IS,  west  ot  the  StL  principal  meridian  line," 
^c.  The  patent  bear*  date  of  17th  June,  1820. 
On  the  16th  November,  1830,  the  patentee 
eonveyed  tha  land  to  Augustna  H.  Evans.  And 
on  the  7th  June,  1S31,  Bvans  eonveyed  to  Brod- 
erick, the  leaaor  of  the  plaintiff. 

The  defendants  first  gave  in  avidenoa  a  eon- 
IrmatioB  of  a  Spanish  claim  for  aettlement  and 
coltivation  to  John  Rti^rtson,  Jun.,  for  640 
acres  of  land  In  the  Big  Prairie,  near  New 
Madrid.  The  entire  Interest  in  tbia  right  was 
conveyed  by  John  Robertaon,  Jun.,  to  Edward 
Bobertaon,  Sen.,  the  2nh  Ml^,  )82S. 

On  the  30th  October,  1813,  Edward  Bobert- 


«(  September,  1816,  he  eonveyed  to  Byrne  260 
arpenta  more  <rf  tha  aame  tract.  On  tha  29th 
October,  1816,  Robertaon  oonveyed  to  William 
Bbelby  2S0  arpento  of  the  aame  tract  And  on 
tile  2d  December,  IBIO,  Shelby  conveyed  to 
Levi  Grimeai  and  on  the  !6tb  February,  1817, 
Orimes  conveyed  to  Morgan  Byrne. 

By  these  conveyances  Byrne  became  vested 
with  the  entire  original  right  of  John  Bobert- 
aon, Jun.,  to  the  tract  ol  land,  as  above  stated. 

Under  the  Act  of  Congreaa  of  the  17tb  Peb- 
raary,  1816,  any  person  owning  land  within 
tbe  County  of  New  Madrid,  in  the  Missouri 
torritory,   which   had   been    injured   by   earth- 


tLerefor,  specifying;  the  quantity  of  acres,  not 
to  exceed  640,  which  he  waa  authoriced  bo  lo- 
cate on  any  land  of  the  United  States;  and  on 
meh  location  being  made,  the  land  relin- 
d  beoune  abaoTutcly  vetted  in  the  United 


qniahed  b 
Etates. 


aa  the  legal  repreaentative  of  John  Bobiirtean, 
Jan.,  who  was  the  claimant  of  record  origin- 
ally. The  following  is  a  copy  of  the  certifi- 
cate of  location  issued  on  this  relinquishment; 

"No.  448.  St  I^uia,  Office  of  the  Becorder 
of  Land  Titlea.  Septonber,   181B. 

"I  certify  that  a  tract  of  six  hundred  and 


Uie  bocdu  of  this  office  to  be  ownad  by  John 
B(ri>ertson,  Jr.,  has  been  materially  injured  by 
earthquakea;  and  that  in  oonfonnity  with  the 
provisions  of  the  Act  of  Congress  of  the  17th 
February,  ISIG,  the  said  John  Bobertaon,  Jr., 
or  bia  legal  representativea,  ia  entitled  to  lo- 
cate aiz  hundred  and  for^  acrea  of  land  on  any 
of  the  public  landa  of  the  territory  of  Misaoun, 
the  sale  of  which  is  authorized  by  law." 
[Signed.]  "Frederick   Bates." 

And  on  the  8th  of  October,  1816,  Byrne 
made  the  following  location: 

"Morgan  Byrne,  aa  the  legal  represoitative 
of  John  Robertson,  Jr.,  enters  six  hundred  and 
fori^  acres  of  land,  hj  virtue  of  a  New  Madrid 
oertifieate  issued  by  the  recorder  of  land  titles 
for  the  territory  of  Missouri,  and  dated  St 
IiOuis,  September,  1818,  and  numbered  448,  in 
the  following  manner,  to  wit:  to  include  seo- 
tion  No.  thirty-two,  In  townabip  No.  flfl^, 
north  of  tbe  base  line,  ran^  No.  fiiteen  weat  of 
the  fifth  principal  meridian."  And  here  the 
evidence  of  the  defendants  cloaed. 

On  this  state  of  facta,  the  defendant's  coun- 
sel moved  tha  court  to  instruct  the  jury  that 
the  entiy  or  New  Madrid  location,  made  by 
Morgan  Byrne  in  his  own  name,  ia  proof  of  a 
legal  title  to  the  land,  *and  is  a  Buffi-[*4KS 
oient  defenae  against  all  persons  who  do  not 
show  a  better  legal  title  to  the  aame  land. 
That  if  the  jury  believe  the  patent,  a  copy  of 
which  haa  been  given  in  evideuije  by  piaintifl, 
issued  on  the  location  made  by  Morgan  Byma, 
the  patent  is  not  snch  title  as  will  avail 
against  the  location. 

The  revised  code  of  Missouri  of  1ES6,  which 
was  in  force  when  this  action  was  commenced, 
provides  that  a  New  Madrid  location  ahall  be 
a  title  on  which  to  auatain  an  action  of  eject- 
ment againat  any  person  not  baring  a  tietter 
Utle. 

The  defendant  shows,  by  deeds  o(  eonvay- 
anoe  from  John  Robertson,  Jun.,  that  Mornn 
Byrne  had  a  fnll  and  clear  title  to  the  640 
acrea  of  land  near  New  Madrid;  that  he  relin- 
quished aaid  land,  under  the  Act  of  Congieaa 
of  1815,  to  the  United  States,  and  located  tba 
aeetion  of  land  now  in  controveray.  He  being 
the  owner  of  the  land,  as  the  legal  representa- 


received  the  certificate  which  authorised  him 
to  locate  tbe  same  number  ot  acrea  of  any  part 
of  tbe  public  land  which  had  beoi  offered  for 


tion  ot  the  land  claimed  by  him  on  the  public 
records  in  the  name  of  the  first  claimant,  and 
to  show  a  derivative  title  to  himself,  before  ha 
was  permitted  to  relinqniab  it  to  the  govern- 
ment. And  in  tba  preaent  inatanoe,  John 
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IMmHub,  Jan.,  being  Uw  origlul  oonBnnM 
«(  tlia  tlih,  the  record  wu  produced  eeUb- 
tlfhlog  the  fMt;  uid  Byrne  then  proved  by  An 
egchlblUon    of   his   deeds    that   Robertaon   bad 

Kted  with  all  bit  right  in  the  premise!,  and 
t  be  iF«B  his  legal  representative.  It  waa 
la  this  capacity  that  the  relinquishment  was 
made,  and  the  eertiflcat«  o(  location  was  Is- 
sued. And  he  made  the  location  of  the  land 
In  eontroversjr  in  the  same  character. 

In  this  view  of  the  caie  there  can  be  no 
doubt  that  Byrne  or  his  assignee  has  the  title 
to  tlie  land.  And  that  there  la  posseiaion  un- 
der this  title  Is  shown  by  the  fact  that  the  ac- 
tion of  ejectment  was  commenced  by  the  lese- 
or  of  the  plaintiff  to  obtain  the  poaseision. 

It  appears  that  the  patent  was  issued  to 
John  Bobertson,  Jun.,  improperly ;  as  in  1801)  he 
conveyed   all   his    interest   in    the   land   relin- 

Sulshed.  Before  the  emanation  of  the  patent, 
e  had  not  a  shadow  of  titte,  either  equitalile 
or   legal,   to   the   land    in   dispute.      And    tlie 

Ktent  must  have  been  fraudulently  obtained 
Um  on  the  presentation  of  the  ceriiticate  of 
location  made  by  Byrne.  The  evidence  on 
this  point  is  too  dear  to  be  controverted.  It  is 
established  by  deeds  executed  in  tlie  roost  sol- 
enm  (onn,  and  by  records  which  contain  the 
Illgbeet  verity.  The  inference  of  tlie  fraud 
ia  H  irresisubla  as  are  the  facta  from  which 
it  i:  inferred. 

The  proof  of  Byrne's  title  Is  irrefragable; 
4B4*]  and  it  is  equally  clear  'Uiat  Robertson 
had  no  title  to  the  land  until  he  fraudulently 
obtained  the  patent.  Having  no  shadow  of 
right,  be  could  obtain  the  patent  in  his  own 
name  by  no  other  than  fraudulent  means.  And 
no  court  which  could  feel  itself  authorited  to 
loolc  behind  the  patent,  conid  hesitate  to  pro- 
nounce the  title  ot  Byrne  valid  against  the 
Ktentee,  who  has  sought  to  oover  his  fraud 
this  U^  Inatrument. 
'And  the  qusation  here  arises,  whether,  under 
the  Missouri  statute,  the  Circuit  Court  ought 
not  to  hare  instructed  the  jury  that,  under  the 
deeds  and  records  given  in  evidence,  Byrne's 
was  the  better  title.  I  oannot  doubt  that  this 
instruction  ahould  have  been  given. 

The  statute  makes  the  location  a  legal  title 
for  the  purposes  ot  the  action  of  ejectment 
And  if  it  be  a  good  title  on  which  to  bring  an 
ejectment,  it  must  be  equally  effectual  in  the 
defense  of  such  an  action.  Tbis  title,  the  stat- 
ute declares,  shall  prevail  against  any  person 
who  has  not  the  better  title. 

And  what  Icind  of  a  tiUe  is  this  better  tiUet 
Surely,  it  is  a  title  that  under  the  facta  and 
olreumstaQces  of  the  case,  ought  to  prevail 
against  that  to  which  it  is  opposed. 

It  is  urged  that  this  better  title  most  mean 
a  better  title  than  others  of  the  same  claaa,  but 
that  It  ean  never  be  considered  a  betUr  tiUe 
asainst  a  patent.  And  wh^  may  it  not  be  con- 
sidered a  better  title  against  the  patent! 

The  title  set  up  in  the  defense  derives  its 
valdity  from  laws  of  the  United  States,  sa  en- 
tirely aa  the  patent.  The  question  then  is, 
which  is  the  better  title  of  the  two,  both  orig- 
inating frwn  the  same  sovereignty  t  The  stat- 
ute of  Missouri  does  nothing  more  than  declare 
that  a  eourt  of  law  may  do  in  an  action  ot 
•jeetment  what  no  one  doubts  would  be  com- 
petent for  a  oonrt  ol  chancery  to  do. 
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And  may  not  th«  Lwislatore  do  ttisT  It 
does  not  originate  a  tlUe  under  any  pretens* 
of  State  sovereignty,  wUch  is  to  operate 
against  a  patent  from  the  United  States;  but 
it  gives  to  a  court  of  law,  powers  In  the  action 
of  ejectment,  which  in  some  other  Statu  are 
exercised  only  by  a  court  of  chancery.  Tbia 
has  always  been  the  rule  in  Pennsylvania,  and 
in  other  States  which  have  no  eourt  of  ehan- 


rule  of  equity  grew  up  by  the  practioe  ot  the 
courts  of  Kentucky.  And  this  rule  Is  not  in 
conformity  with  the  long  established  principles 
of  a  court  of  equitv. 

As  between  conflicting  entries,  the  doetrin* 
of  notice  is  utterly  discarded.  The  entry  must 
be  a  l^al  one,  by  embracing  all  the  subetantial 
requisitee  of  the  law,  or  a  subsequent  entry 
may  be  made  on  the  same  land,  though  the 
locator  have  full  knowledge  of  the  first  entry. 

This  forms  an  anomaly  in  the  history  of 
equity  jurisdiction.  It  authoriies  a  court  of 
equity  to  give  effect  to  that  which  is,  in  iteett, 
strictly  a  legal  right 

Principles  growing  out  ot  this  peculiar  sys- 
tem have  been  seted  *on  from  necessi-  [*4BB 
ty  by  the  courts  of  the  United  States,  but  tbey 
have  not  been  regarded  as  appropriato  to  an 
equitable  jurisdiction  In  other  oases. 

Had  the  courts  of  Kentucky  acted  upon  en- 
tries as  legal  titles,  whether  under  their  ovni 
mica  or  by  virtue  of  statutory  provisions,  tha 
courts  of  tho  United  States  would  have  adopt- 
ed the  same  mode  of  proceeding.  In  the  Stat* 
of  Tennessee,  a  junior  patent  under  the  first 
entry  will  overreach  an  elder  patent,  under  a 
junior  conflicting  entry.  This,  in  Kentucky, 
would  be  the  exercise  ot  an  equitable  jurisdio- 
tion.  In  Missouri,  under  the  statute,  it  would 
be  examinable  at  law. 

It  is  said  the  patent  mei^es  the  location. 
This,  under  the  Kentucky  syston,  is  true; 
but  where  the  patent  has  been  issued  through 
a  mistake  or  fraud,  to  an  individual  who  waa 
not  entitled  to  it,  a  court  of  equity  will  con- 
trol the  right  of  the  patentee,  by  eompelling 
him  to  oonvey  to  the  person  who  has  the  bet- 
ter ri);ht. 

And  why  may  not  a  court  ot  law  protect  this 
better  rightl  The  right  may  be  investigated 
as  fully,  and,  considering  the  nature  of  the 
rights  under  the  Missouri  statute,  as  safely, 
in  a  court  of  law  as  in  a  court  of  chanceiy. 
But  this,  with  the  court,  is  not  a  question  of 
polig'.  It  ia  a  rule  of  evidence  and  ot  prop- 
erty adopted  by  the  State  of  Missouri,  and  our 
whole  course  ot  adjudications  requires  us  t« 
r^;ard  it  There  is,  therefore,  no  more  viola- 
tion ot  principle  in  examining  the  title  ot 
Byrne  at  law  than  In  equity.  The  result  ia 
substantially  the  aame  in  both  modea,  aa  the 
Utla  of  Byrne  inust  be  protected  from  tha 
fraud  by  which  it  has  been  attempted  to  b« 
overreached  and  subverted. 

Judging  from  the  evidence  of  this  case  I 
have  never  seen  a  grosser  act  of  fraud  than  the 
obtainmeot  of  this  patent  by  Robertson,  eleven 
years  after  he  had  conveyed  ever^  vestige  of 
right  in  the  land  which  was  relinquished  as 
tlie  consideration  to  the  United  States  for  the 
loeation  in  oootroveriy. 

P«t«ra  It. 


m  Baorbu.  tt  Ai 

It  wu  itftted  fn  tlu  argument  that  Byme 
IBade  the  location,  but  took  no  step  anbeequent- 
I7  to  perfect  the  title.  That  Bobertaon  had  the 
■UTToy  executed  and  returned.  This  ia  an  ar- 
gument anlnat  the  record.  Bf  the  oertlflcate 
which  auUiorUed  the  location  It  waa  required 
to  be  located  00  land,  "the  aale  of  which  is 
utthorized  b^  law."  And  no  land  fa  author- 
Ixed  by  law  to  be  aold  except  auch  aa  baa 
been  anrvejed  by  the  officers  of  the  United 
Statea.  The  location  in  queation  waa  made  on  a 
•eetion  designated  by  Its  number,  township,  and 
i«iige,  and  which,  of  course,  had  been  surveyed. 

Aa  Bobertaon't  name  was  inserted  in  the  lo- 
eation  agreeably  to  the  forms  used,  he  being 
the  original  claimant  on  record  of  the  New 
Madrid  tract  relini^uisbed,  he  waa  enaUed  to 
practice  an  imposition  and  fraud  oa  the  coin- 
■liaatoner  of  the  general  land  office  and  obtain 
the  patent. 

It  ia  a  well  settled  principle  that  fraud  may 
be  investigated  as  welt  at  law  as  in  chan- 
cery, and  I  am  strongly  inclined  to  think  if 
45**]  'thia  fraud  had  been  brought  before 
the  court  and  jury,  independent  of  the  statute 
of  Hiaaouri,  they  must  have  determined  that 
it  Titiated  the  patent. 

Can  anyone  look  at  these  two  titles — that  of 
Byrne  having  been  obtained  by  a  fair  piii 
rwinquishment,    and     location,    and    that     of 
Robertson  by  f raut"  '     "       ■ 
ent—ajid  hesitate  ii 
ter  title.    And  it  apfiean 


States  regard  those  rules  of  decision  In  eases 
brought  up  from  such  States,  provided  that  la 
BO  doing  they  do  not  sufter  the  provisions  of 
any  statute  of  the  United  States  to  be  violate! 
Under  the  Act  of  Congress  of  March  3,  1803, 
such  lands  only  were  authorised  to  be  offered 
for  aale  aa  had  not  been  appropriated  by  the 
previous  aectiona  of  the  law,  and  certificates 
granted  by  the  commiasionera  in  purauanco 
thereof.  A  right,  therefore,  to  a  particular 
tract  of  land  derived  from  a  donation  eertifl- 
cate  given  under  that  law,  is  superior  to  the 
title  of  anyone  who  purchased  the  same  land 
at  the  public  sales."  This  was  the  rule  in 
ejectment  caaea  in  the  State  of  Mississippi, 
from  whence  this  cause  waa  brought. 

This  decision  was  given  In  1828;  the  one 
cited  from  Dallas  was  'made  in  1709;  [*457 
and  the  rule  laid  down  in  these  caaea  has  not 
been  questioned  by  any  other  adjudication  of 


.  ^  .       le  that  the  statute 

of  Missouri  in  providing  that  auch  a  location 
shall  be  a  title  on  which  an  action  of  ejectment 
nay  be  sustained,  covers  the  whole  case,  and 
mables  the  court  and  jury  to  determine  which 
b  the  better  title. 

In  the  eaae  of  Sims'  Lessee  v.  Irvine,  S  Dal- 
las, 457,  this  court  s^,  "In  Pen  nay  I  van  ia, 
where  the  consideration  has  been  paid,  a  aur- 
*ey,  though  unaccompanied  by  a  patent  gives  a 
legal  right  of  entry,  which  is  sufficient  ' 
ejectment."  Why  they  have  been  adiud^ 
to  give  such  right,  whether  from  a  defeat  of 
dhaneery  powers,  or  for  other  reasons  of  poli- 
cy or  Justice,  is  not  now  material.  The  nRht 
onee  having  become  an  established  legal  riglit, 
aad  having  Incorporated  itself,  as  such,  with 
property  and  tenures.  It  remains  a  legal  right 
DOtwithstanding  any  new  distribution  of  jiull- 
eial  powers,  and  must  be  regarded  by  the  com- 
mon law  courts  of  the  United  States,  in  Penn- 
sylvania, aa  a  rule  of  decision. 

And  in  the  case  of  Boss  v.  Dos,  n  dem. 
Barland  et  aL,  1  Peters,  6S4,  this  court  say, 
"Yor  the  plaintiff  it  is  argued  that  the  State 
aoort  erred  in  deciding  that  the  elder  grant 
should  not  prevail  in  tlie  action  of  ejectment." 
The  queation  in  this  case  was  between  a 
elaimant  under  a  patent  of  the  United  States, 
and  one  who  claimed  the  same  land  under  a 
donation  eertiflcate,  given  by  commissioners. 
The  question  was  identically  the  same  In  prin- 
dplea  as  in  the  case  under  consideration. 

And  this  court  decided,  "where  bv  the  ea- 
tabtisfaed  practice  of  courts  in  particular  Stutes, 
the  eonrta  in  actions  of  ejectment  look  beyond 
tbs  grant,  and  examine  the  progressive  stages 
^  tbe  title  from  its  incipieat  state  until  its  con- 
•nnunatlon,  such  a  practice  will  form  the  law 
Of  esses  decided  under  the  same,  in  these 
Btatsai  and  the  Supreme  Court  of  the  United 
1*  Ii.  ed. 
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decided  at  tks 
present  term,  which,  in  my  judgment,  in  prin- 
ciple, has  a  strong  application  to  the  question 
under  consideration.  By  a  statute  of  Kentucky 
it  is  provided  that  "any  person  having  botli 
the  legal  title,  and  possession  of  land,  may  In- 
stitute a  suit  against  any  other  person  snting 
up  a  claim  thereto;  and  if  the  complainant 
ahall  be  able  to  establish  his  title  to  such  land, 
the  defendant  ahall  be  decreed  to  release  hia 
clajra  thereto,  and  to  pay  the  complainant  his 
costs,"  etc.  Now,  here  is  a  statute  which  cre- 
ates an  equity,  or  rule  of  proceedinE  in  a  court 
of  chancery,  which,  in  the  case  of  Clark  r. 
Smith,  has  been  very  properly  recognised  as  a 
rule  of  proceeding  in  this  court. 

Now,  the  statute  of  Missouri  created  a  legal 
right,  or  rule  of  proceeding  in  the  aetioii  of 
ejectment.  And  if  the  Kentudiy  statute  can 
nve  the  rule  of  proceeding  to  this  court,  in 
diancery,  why  may  not  the  Misaouri  statute  do 
the  same  thing  at  law. 

In  the  State  of  Ulinois,  by  statute,  a  oertlfl- 
cate of  the  register  of  the  land  office  of  the 
United  States  of  an  entry  of  land,  ia  made  a 
good  title  on  which  to  sustain  an  action  of 
ejectment;  and  the  Supreme  Court  of  that 
State  has  long  since  settled  the  rule  that  auoh 
~    title    may   be   held   good   against   a   patent 

.ongfully  or  fraudulently  obtained,  u  the 
State  of  Alabama  there  is  a  similar  law,  and  It 
has  received,  by  the  Supreme  Court  of  tbat 
State,  the  same  construction. 

The  Idea  that  if  a  State  can  pass  a  law  au- 
thorizing an  action  of  ejectment  OD  a  Certifi- 
cate of  the  register,  and  that  if  thia  certificate, 
under  any  circumstances,  should  be  held  the 
better  title,  against  a  patent  wrongfully  iaansd, 
would  endanger  the  public  lands,  is  so  novel 
and  so  unfounded  that  I  must  notice  it.  Had 
not  such  an  argument  been  advanced,  I  should 
have  supposed  that  two  things  so  wholly  dis- 
connected as  this  premiss  and  conclusion  eonld 

iver  be  aaaociated  in  the  mind  of  anyone. 

How  is  the  public  lands  endangered  by  tha 
establishment  of  this  rulet 

The  certiScate  as  well  aa  ths  patent  emaoata 
from  the  federal  government.    Now,  if  the  pat- 
ent through  misUike  or  fraud  has  been  Issued 
ingfully,  no  one  doabts  that  a  eourt  of  eban- 
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Mja  thia  BMj  b«  done  at  Uw,  (.nd  thU  U  the 
whole  nuitteT.  If  thert  be  danger  to  tbe  puUlo 
lands  In  thla.  It  la  not  oaXj  »  modem  diMOvenr, 
titit  to  gnard  effectually  agiUnat  the  danger,  the 

State*  nnit  abolieh  their  court*  of  ehaneer; 

raatrjet  them  under  all  dreunulwieea  I 
qneationilig  the  right  of  the  patentee.  If  the 
State  eourte  cannot  trj  these  oaaea  between 
tlMlr  own  dticeni  and  under  their  own  laws, 
where  are  they  to  be  tried!  All  who  olain  un- 
der a  patent  are  entitled  to  the  same  rights  as 
the  patentee. 


Thia  eauae  same  on  to  be  heard  on  the  tran- 
aeript  of  the  record  from  the  Circuit  Court  of 
tbe  United  Statca  for  the  District  of  Hisaouri, 
and  wu  argued  hy  counsel;  on  consideration 
whereof,  it  is  ordered  and  adjudged  bv  this 
court  that  the  judgment  of  the  ssid  Urcuit 
Oonrt  in  this  eauee  be,  and  the  aame  ia  hereb; 
-" ■"  with  oost*. 


'Tfo.  ISe.  Oflloe  of  the  recorder  of  land  title*. 
"St.   Louis,   March   9,   1S20. 

"^  certify,  that  In  pnrsance  of  the  Act  of 
Congreaa,  passed  the  iTth  day  of  February, 
IBlfi,  a  location  eertiflcate,  No.  448,  iaaued  from 
thia  office  in  favor  of  John  Robertson,  Jr.,  or 
his  legal  representatives,  for  six  hundred  and 
fort  J  acres  of  land;  that  a  location  has  been 
made,  as  appears  bj  the  plat  of  surrej  here- 
with, and  ttiat  the  said  Jotin  Robertson,  Jr.,  or 
hit  legal  representatiTca,  is  entitled  to  a  patent 
for  the  said  tract,  containing,  according  to 
said  location,  six  hundred  aitd  forty  acres 
of  land,  being  section  No.  32,  in  township 
No.  50,  north  of  base  line — range  No.  16 
west  of  fifth  principal  meridian.  No.  of  sur- 
Tey,  2810.  Frederick   Bates. 

"Township  No.  SO,  North  of  the  Base  line, 
Range  No.  16,  West  fifth  principal  meridian. 


7» 


60 


"Surreyora'    Office,    St. 
He.  448.  Louis. 

>h>  llebert«.n.  Jr.  "•'"^V'   'j?',"!?:, 

"I  certify  that  section 
Seetlen  12.  No.  32  in  township  No. 
MO.  ^>  north  of  the  bsse  line, 
.  range  No.  16,  west  of  the 
6th  principal  meridian,  was  located  on  the 
8th  day  of  October,  1818,  for  John  Robert- 
son, Jr,  or  his  legal  representatives,  by 
virtue  of  No.  448,  dated  September,  IBIB, 
Issued  by  the  recoider  of  land  titles  for  the 
hdosourl  territory,  to  said  John  Robertson,  Jr., 
or  hit  legal  representatives,  for  six  hundred 
and  forty  acres  of  land.  In  conformity  with  the 
'Ions  of  the  Act  of  Consress  of  the  ITth 


Novlsioi 
Februar] 


•arUtquakes  In  the  late  County  of  New  Madrid 
"Wm,  Rector, 
■^o    Frederick    Bates,    Esq.,    Reaorder    o 
land  UUea  for  Um  Uiasouri  Territory." 

a4« 


I  OinTB*  States.  ISSt 

•RIOHAKD  RATNALL  KEENS  [■«>• 

WARREN  WHITTAEEB  et  aL 
Froctioe. 


of  farts7 

The  rales  ot  tba  Bapreme  Court  require  that  tba 
cterk  of  tba  ClrcQlt  Caart  to  wblch  007  writ  of  er- 
ror ifasll  be  directed,  msj  mtke  retam  of  tbe  sane 
bj  simeiliiB  a  true  copy  of  the  record  snd  of  all 
the  pToeee^ngs  In  the  cause,  under  bis  hand  and 
tbe  seal  of  tbe  conrt.  Tbe  court  witl  not.  aceordlnc 

to  tbe  tblrti-flrot  t-'-    •— ..v....  . 

eompleU  o '  " 


THIS  ease  come  up  from  the  Circuit  Court  of 
the  United  State*  for  the  Eastern  Dbtriot 
of  Louisiana. 

In  that  court  a  statement  of  the  case  had 
been  made  by  the  plaintiff,  and  the  counsel  for 
the  defendants,  upon  which  the  court  gava  ft 
judgment  for  tbe  defendants.  The  plolntifl 
petitioned  tbe  Circuit  Court  for  a  writ  of  error 
to  the  Supreme  Court,  and  the  same  wa«  al- 
lowed. The  record  as  sent  up  from  the  Clrcnit 
Court  eontalned  nothing  but  the  agreed  state- 
ment of  facts,  the  Judgment  of  the  CSreuit 
Court  on  these  facts,  and  tbe  petition  of  the  de- 
fendant for  a  writ  of  error,  together  with  an  al- 
lowance of  it  by  tb*  CHreuit  Court  in  Deoem- 


Hr.  Justice  Wayne  delivered  the  opinion  erf 
tbe  court: 

This  case  bss  been  brought  to  thia  court  on 
on  agreed  statement  of  facts,  without  any  of 
the  proceedings  in  the  court  b^low  being  in  the 

It  cannot  appear,  therefore,  that  this  court 
has  Jurisdiction  of  the  case;  whicb  la  ettential 
before  it  can  gtre  its  judgment  in  any  cause. 

We  refer  also  to  the  eleventh  and  thirty-first 
rulea  of  this  court.  The  eleventh  is  at  follows: 
"It  is  ordered  bv  tbie  court  that  tbe  clerk  of 
the  court  to  which  any  writ  of  error  shall  ha 
directed,  may  make  return  of  the  eome  by 
transmitting  a  true  copy  of  the  record,  and  of 
all  proeeedingi  In  the  cause,  under  his  hand, 
and   the   se^  of  the  court." 

The  thirty-first  rule  la:  "No  cause  will  here- 
after be  beard  until  a  complete  record,  con- 
taining In  itself,  without  references,  aliunde,  all 
the  papers,  exhibits,  depoeitions,  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing, 
shall  be  filed. 

The  Gourt  orders  tbit  case  to  be  dismissed. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  Diatrict  of 
Louisiana;  and  it  appearing  upon  an  Inspection 
of  tbe  papers  filed  m  the  ease  that  it  has  been 
brought  nere  upon  an  agreed  statement  of 
facto,  without  any  of  the  proceedin«  in  the 
court  b^low  bdns  In  the  record,  ^^ereupon 
it  is  adjudged  and  ordered  by  this  oourt  tii*t 
this  cause  H  •^  tha  same  ts  hereby  diemiaae^ 


4«0*]     "NATEAN  GARB  «t  ti^  Appaltuti, 
JOSEPH  HOXIE,  App«lle«. 


An  «r|rlna]  deue*  wu  made  In  tb«  CIrealt 
CoDrt  ol  Bbode  Iiland  at  Jnna  Term,  1834,  Mid  an 
appeal  waa  takes  to  Januair  Term,  1B3B.  of  the 
Bnpreme  Court.  Ttila  appeal  waa  dlimlaMd  at  Jan* 
nsir  Term.  ISST,  on  tba  motion  ol  the  eounael  lor 
the  appeUeea,  wlthant  an  eiamlnatEon  or  dedalon 
on  the  mertta  of  tbe  cauae.  At  the  Norember  Term 
•r  tha  ClrcQlt  Court,  tbe  defeadaote  prued  aiad 
were  al loved  a  aeeond  appeal  to  the  Supreme 
Conn:  which  appeal  had  Dot  been  yet  entered  on 
the  docket  o(  the  Supreme  Conrt.  The  Clrcnlt 
Court  aftenratds  proceeded  to  order  eiecuiloa  ot 
tbe  decree  of  1B34.  and  the  defendant  appealed  to 
tbe  Saprema  Court  from  tbia  decree.  Held,  that 
tbla  appeal  from  the  decree,  of  tbe  Circuit  Court 
ordering  tbe  eiecatlon  of  tbe  orlclnal  decree  ta  not 
a  eapenedeaa  to  further  proceeduga  In  the  Circuit 
Court  to  execute  tbe  original  decree,  and  that  tbe 
Circuit  Court  la  at  Ubertr  to  uae  Ita  dUeretlon  to 
proceed  to  execute  the  oHgiual  decree.  Held,  alao, 
that  the  decree  ot  execution  la  not  a  Onal  decree  In 
tbe  coDtemplatlOD  ot  the  act  ot  Congreaa,  trom 
wtllcb  an  appeal  Ilea. 

ON  nppeal  from  the  Circuit  Cmiit  of  the 
United  SUtea  for  the  Dutriet  ot  Rhode 
bland. 

In  the  Circuit  Court  for  the  DUtrict  ol  Rhode 
Island,  *t  June  Tenn,  1834,  in  the  caa«  of  Jo- 
•eph  Hoxie  against  Nathan  Carr  and  othen,  a 
decree  waa  rendered  for  the  complainant,  on  a 
bill  of  eqnity  filed  in  that  court.  From  tliifl 
decree  the  defendanti  appealed  to  the  Supreme 
Court  of  the  United  St«tee  to  January  Term, 
IB35.  At  January  Term,  1837,  on  motion  of 
llr.  Green,  of  eouneel  for  the  appelleea, 
the  appeal  waa  diemtased;  and  a  certlQ- 
eate  thereof  having  been  aent  to  the  Circuit 
Court,  that  court  proceeded,  at  November 
Term,  1837,  to  order  and  decree  the  execution 
and  decree  made  at  the  June  Term  1836.  The 
court  decreed  a  sale  of  the  property  according 
to  ita  decree  of  I8SS,  and  that  the  proceeds 
thereof  should  be  brought  into  the  regiatry,  to 
be  paid  and  applied  as  ordered  In  and  by  the 
orijnnal  decree. 

From  this  decree  the  defendants  prayed  for 
ma  appeal  to  the  Supreme  Court,  which  waa  al- 
lowed. The  record  Drought  up  on  this  appeal 
cmtained  no  part  of  the  proceedings  on  the 
original  bill,   in   which  there  was  a  decree   ' 


Ifovember,  1837,  and  the  decree  of  the  SU' 
preme  Court  of  the  United  States  dismissing 
the  appeal,  and  the  decree  of  the  Circuit  Court 
In  the  original  suit,  at  Juue  Term,  IS34,  with 
tba  decree  of  the  court  ra  the  Sth  day  of  No- 
vember,  1837,   ordering   the  execution  Vt  tbe 


again  brought  up  to  the  Snpreme  Court  by  a 
■econd  appeal  In  that  ease. 

The  case  was  an:ued  by  Mr.  TilUnghsst  for 
the  appellants,  and  by  Mr.  Coze  for  tbe  ap- 
pellee. 

Hr.  lillin^iaat  stated  that  the  only  question 
BOW  before  the  conrt  was  whether  this  appeal 
coDid  be  sustained. 

The  appeal  in  the  original  caae  waa  diamiaHed 
••1*1  00  the  motion  of  'the  counsel  for  the 
appdlee  at  tba  January  Term,  ISSJ.    This 
t0  Ued. 


done  In  the  ahaenco  «f  the  connsel  for  the  ap- 
pellants, and  there  was  no  deciaion  of  this  euiut 
on  the  merits  of  the  cause.  It  was  a  dJatnlasal 
for  want  of  the  prosecution  of  the  appeaL 
Fits  years  have  not  yet  elapsed  aince  the  deei- 
Blon  of  the  Circuit  Court  in  the  original  bill, 
and  the  act  of  Congress  (1  Story's  Laws  U.  8. 
S9)  gives  five  jears  for  an  appeaL 

It  is  claimea  that  If  an  appeal  to  dismissed 
for  any  other  cause  than  ■  decision  on  the  ir~ 


lost  by  the  action  of  the  Qreuit  C 
allowing  the  flrat  appeaL  Has  It  been  lost  by 
tbe  action  of  this  court  in  diamissing  the  first 
appeal  t  Unquestionably,  according  to  the  rules 
of  this  court,  but  with  no  decision  on  the  mer- 
its of  the  controTOray  in  the  cause.  The  par- 
ties have  a  right  to  Uie  judgment  of  this  oourt 
on  the  meriti^  and  the  act  of  Congress  gives 
them  five  years,  in  which  they  may  claim  that 
Judgment  on  an  appeal.  If  on  tbe  first  appe^ 
from  accident,  or  from  any  other  cause,  no 
such  decision  was  obtained,  they  have  sus- 
tained ths  penalty  which  to  imposed  for  the 
failure  to  prosecute  their  appeal,  bv  the  pay- 
ment of  the  costs.  This  to  the  whole  penalty; 
and  to  go  beyond  it  is  to  defeat  the  purpose 
and  object  of  the  provision  of  the  law  relative 
to  appeals. 
Mr.  Coxe,  for  the  appellees,  contendedi 
1.  That  it  U  not  a  case  in  which  the  party 

S.  That  in  this  last  decree  there  to  no  error. 

8.  That  the  former  proceedings  are  not,  and 
cannot  be  now  reviewed. 

There  are  no  authorities  on  the  question 
whether  a  second  appeal  can  be  taken  after  a 
dismisaion  in  ths  first  appeal,  unless  it  be  the 
case  of  The  Lessor  of  Wright  v.  De  Klyne,  1 
Feters's  &  C.  R.  199.  In  that  case  It  was  de- 
cided that  the  dismiaaion  of  a  bill  in  chancery 
to  not  conclusive  wainst  the  complainant  In  a 
court  of  law.  In  Duval  v.  Stump's  Executors, 
in  this  court,  the  appeal  waa  dumissed,  the  ap- 

Kal  not  having  been  taken  by  all  the  parties. 
le  proceedings  were  afterwards  amended,  and 
the  case  was  brought  up  and  decided- 

Tn  the  case  before  tbe  court,  the  appeal  from 
the  Circuit  Court  was  regularly  taken,  and  a 
jndgment  of  dismission  was  sntered.  Tltia  waa 
a  final  determination  of  the  a — 

To  allow  a  SI        ~ 
a  party  to  [ 

the  appellees  thto  to  doing  great  i  . 
keeps  undecided  questions  which  ougbt  to  have 
been  settled  on  the  first  appeal.  A  fair  eoo- 
Struction  of  the  act  of  Congress  to  to  allow  a 
party  five  years  in  which  he  may  prosecute  an 
appeal;  and  having  used  that  privilege,  ths 
permission   given   by   the   law   has  been    fully 

led,  and  is  at  an  end.  There  to  no  provision 
for  a  second  appeal. 

*In  the  case  before  the  court,  the  ap-  [*4*S 
peal  baa  been  entered  on  the  order  of  the  Oir- 
ouit  Court  for  proeeedings  on  the  original  de- 
cree. It  is  alleged  that  a  second  appeal  has 
been  taken  in  the  original  ease,  but  this  has  not 


;ermmation  oi  tne  ease. 
7  a  second  appeal  would  be  to  allow 
>  profit  by  his  own  negligenee.    To 
les  thto  to  doing  great  ujnstice,  and 


wasoannot  be  allowa<L 


itmvsrsy.  ink 


I  eontsovsrsy.  ■ 


BuFBon  Ooon  or  tbk  Uhttb*  States. 


Thii  is  an  app«Bl  from  a  deer««  In  equity  . 
the  CSrcujt  Court  for  the  Distrist  of  Rhode 
Iiland,  made  In  a  caae  where  the  ftppelluit  was 
the  original  defeodaDt.  The  facta,  ao  f ar  b« 
the;  are  now  before  ne  upon  the  present  record 
and  appeal,  ar«  bnefly  thete:  The  orlgfnal  de- 
cree wa«  made  at  the  June  Term  of  the  Circuit 
Court,  1834,  and  at  the  lame  term  an  appeal 
was  taken  therefrom  to  the  Supreme  Court. 
The  appeal  was  entered  at  January  Term, 
1S36,  of  the  Supreme  Court,  and  waa  dismiaaed 
for  want  of  dne  proeecution,  at  January  Term, 
1837.  At  the  November  Term  of  the  Oirenit 
Court,  1837,  a  petition  whs  filed  &y  the  original 
appellant,  praying  for  a  new  and  second  appeal 
from  the  origiaBl  decree;  which  waa  granted 
by  the  court,  upon  bonds  being  given  MMrd- 
Ing  to  law.    At  the  same  term,  the  original 


plaintiff  prated  for  further  proceeding!  to 
lorce  the  original  decree,  whereupon  a  supi 
mental  decree  was  passed  by  the  court  for  a 


•ale  of  the  premisea  in  eontroveray,  pursuant 
to  the  original  decree;  and  from  this  last  de- 
oree  the  original  appellant  alao  claimed  an  ap- 
peal, which  was  granted  by  the  court  upon  hia 
giviiir  bonds,  and  the  caae  now  comes  before 
ui  solely  upon  this  last  appeal,  the  record  and 
proceedinge  In  the  original  suit  not  having  aa 
yet  been  brought  up  and  filed  in  the  court,  in 

eiTSuanoe  of  the  second  appeal  from  the  orig- 
al  decree  already  referrnl  to.  The  question, 
therefore,  whether  this  second  appeal  Ilea  to 
this  oourt,  after  the  dismiaaal  of  the  former  ap- 
peal, ia  not  now  before  ue;  and  can  only  arise 
when  the  original  proceedings  shall  come  Iw- 
fore  us,  upon  a  due  prosecution  and  entry  of 
the  second  appeal  The  only  question  now  be- 
fore us  ia  whether  thia  second  appeal  is,  under 
the  eireumstaneea,  a  aupersedeas  to  all  further 
proceedings  in  the  Circuit  Court  to  execute  the 
original  decree.  I(  it  is,  then  the  appeal  from 
the  snpplemental  decree  of  sale  is  maintaina- 
ble; otnerwtse,  it  ought  to  be  dfamiaaed,  Upon 
full  consideration,  we  are  of  opinion  that  it  ia 
no  euDenedeaa:  that  th"  ™-  ---'■^  «-— i  -■-  .. 
full    I 


•ale  ia  but  a  decree  in  execution  of  the  original 
deires,  and  not  a  final  decree  in  the  contempla- 
tion of  the  acta  of  Congress,  from  which  an  ap- 
Eal  like  that  now  before  us  lies.  It  most, 
erafore,  be  dismissed  with  costs.  But,  in 
order  to  guard  against  any  misapprehension,  it 
ta  proper  to  add  tliat  this  dismissal  ia  in  no 
•anae  to  be  otmatrued  to  prevent  the  original 
praeeedings  and  decree  from  being  brought  be- 


tloD,  whether  It  lies  or  not. 

dC8*]  'This  cause  came  on  to  be  heard  on 
the  transcript  of  the  reoord  from  the  Circuit 
Oourt  of  the  United  SUtea  for  the  DUtriet  of 
Bhode  Island,  and  was  argued  by  counsel:  on 
•ODsideration  whereof,  it  is  the  opinion  of  this 
eonrt  tliat  the  supplemental  decree  of  isle,  in 
azeention  of  the  onginal  decree,  in  this  case.  Is 
but  an  execution  of  the  original  decree,  and 
.sot  a  final  deeraa  from  which  an  appeal  liaa  to 
tbb  oonit.    Wherenpon  it  is  ordered,  adjudged 


and  decreed  by  thIa  oourt,  that  this  appeal  b», 
and  the  same  ia  hereby  dismissed  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  diree- 
tiona  that  the  said  court  may,  in  Its  diseretloB, 
prooeed  to  execute  the  original  decree  if  it 
shall  deem  it  advisable. 


•THOMAS    a    BUBTOH,    Appellant,    [•4<« 
WILLIAU  li.  SMITH  et  aL,  AppelkM. 


Under  the  laws  of  Vtrglnla  la  relattoo  to  laadi 
of  which  the  debtor  has  an  actual  eelsla,  althonsh 
tbare  Is  no  atatnta  In  Tlrsinla  which  espreaslj 


a  Judgment 
t  doHoc  tb 
IS  to  taie  o 


•iRrKS 


modem,  astae  In 
rerenloD  after  an  eatate 
-  of  tbr  hcMki  einrm* 
'  the  heir.  In  racard 


to  the  bond  ^  the  ancestor,   blodlDit 

that  In  ancb  caee  tba  plalnilll  ma*  tuie  Judcment 
□t  It,  qaaDdo  acddcrlt.  Upon  prbdiila.  It  weald 
Be«m  to  be  clear  that  whatever  eatate  descended  to 
the  heir  wbtch  was  Ilsble  aa  ssetU  to  the  bond  debt 
of  tbe  snceatoi,  naat  be  bouDd  by  a  jedgmaBt  o^ 
taioed  aninst  the  ancestor  In  hIa  lifetime. 

ThereHs  a  current  ol  antborltlea  colng  to  prova 
that  a  reversion  attar  an  estate  (or  Ufa  la  boond  tr 
a  Judgment  obtained  afslnst  the  ancestor,  froB 
whom  It  Immediate);  descended. 

Bo  far  Irom  Ita  belns  proper  tor  a  conrt  to  he^ 
tatc  about  decreelne  s  sale  of  an  iDterest  becansa 
It  la  revetsloDarr,  the  character  ot  the  Interest  at- 
torda  a  stronf  reason  lor  such  a  decree.  Per  al- 
thougb  In  recard  to  proper^  la  preeent  actual 
posicaalon,  the  elegit  alt  bough  tardv  In  Its  opera- 
tion, yet  Is  Id  some  dcKree  an  elTectJTC  rtmed;,  In- 
samuch  as  tbe  creditor  will  tv  that  meani  aannally 
receive  aometblng  towsrda  nia  debt:  wbereas,  m 
Ibe  ease  of  a  dr;  reveralon,  If  the  ontauadlDX  lUa 
estate  should  continue  durlns  belt  a  ceutuTT,  the 
creditor  might  look  on  In  hopeless  despondency, 
without  tbe  possibility  of  receiving  a  cent  from 
that  eonm,  except  through  the  Interposition  ot  a 
court  ot  equity  In  decreeing  a  eale. 

It  li  tbe  very  nature  and  essence  at  a  lien  that 
00  matter  Into  whoee  hands  tbe  property  goes.  It 
pauea  cum  onere.  If  this  were  not  tbe  caaa.  It 
would  eeiae  to  be  a  lien. 


PPEAL  from  the  Circuit  Conrt  of  the  United 
L  States  for  the  Eastern  District  of  Virs^nia. 
The  case,  aa  atated  in  the  opinion  ot  tba 


court,   was   as   follows: 

"In  the  month  of  June,  1827,  Smith  and 
Kennedy  obtained  a  Judgment  in  the  Circuit 
Court  against  Reuben  Burton  for  il,348.7S, 
with  inUrest  from  the  Uth  of  October,  1S2S, 
and  costs.  On  thia  judgment  an  elegit  waa 
issued,  on  the  Slat  of  December,  1827.  Ott 
the  IStb  of  August,  In  the  same  year,  Reuben 
Burton,  by  dead  conveyed  his  real  eatate  to  aer> 
ti^n  trustees.  In  trust,  to  sell  the  same  for  the 
benefit  of  his  creditors ;  amongst  many  other 
debts  enumerated  in  the  deei^  the  judgment 
already  mentioned,  recovered  by  Smith  and 
Kennedy,  waa  included. 

These  last -mentioned  creditors,  the  appel- 
lees, never  assented  to.  or  accepted  anything 
under  the  trust  deed.  Burton  having  died,  the 
only  trustee  who  accepted  the  trust,  on  the  Slat 
of  December,  1S2S,  sold,  under  the  deed,  all 
tba  eatate,  both  real  and  personal,  conveyed  by 
itj  and  at  that  aale,  Barsh  BnrtMi,  b;  hw 
Potera  IS. 


m 


BuxniR  T.  BioTH  n  u. 


■gaot,  pnrehaaed,  at  tli*  prie«  of  tl.OOO,  the 
intanat  of  Benb«n  Burton,  that  U,  two  flftfa 
put*  of  k  eertAln  tnet  of  luid  called  Spring- 
flold  rappowd  to  oontAin  »bout  flra  hundred 
kflraa,  and  aleo  hie  Intereet  in  oertain  coal  pita 
OB  Um  wbw  tnoL  The  eharaeter  of  IteuMii 
Bnrton'i  Interevt  in  the  Springfleld  tract  of 
land,  aa  appeara  from  th*  record,  waa  that  of  a 
reranioB  m  fee  after  an  eitate  for  life.  And 
4«ft*]  the  character  *of  hii  intereat  in  theooal 
pita,  «•  Bppean  from  an  agreement  in  the  rec- 
ord, waa  thia:  The  heir*  of  Daniel  Burton,  of 
whom  Beuben  Burton  waa  one,  were  to  have, 
during  tlu  widow's  life,  the  right  of  oeeopying, 
•uiug,  and  worldng  the  ooal  pita,  and  the  ririit 
and  power  of  smlang  Bhafts,  and  (aarohing  tor 
coai  on  any  part  of  the  land,  except  the  fxd, 
etc,  pajing  to  the  widow,  during  her  life,  the 
Tearlj  snni  of  92DO,  for  her  dower  intersat. 
TIm  aame  agreement  will  ahow  hie  interett  in 
a  mineral  ipring  included  in  the  decree. 

After  the  death  of  Reuben  Burton,  the  ap- 
pellee*, finding  that  there  waa  no  personal 


tbeir  judgment;  making,  amongst  otheri,  Sa- 
rah Burton,  a  defendant,  (b  purchaser  of  the 
interest  of  Beuben  Burton  before  described.  In 
the  SpringfleU  tract  of  land  and  coal  pits. 

Bhe  answered,  aaj^ng  that  the  property  eon- 
te/ed  to  lier  was  not  purcbaeed  for  her  own 
benefit,  but  for  the  benefit  of  her  son  Thomas 
0.  Burton,  the  appellant.  She  insisted,  in  her 
snawer,  that  the  appellees  had  no  right  to  m- 
foree  their  judgment,  as  more  than  five  jeats 
had  alapaed  since  the  death  of  Reuben  Burton. 
Sw  denied  that  the  judgment  created  anv  lien 
•n  the  property  pnrdiaaed  by  her,  whioh  waa 
lalid  a^inst  her.  She  insisted  that  the  appel- 
'  -  -  g  antitlcd  to  no  relief  in  equity,  and 
.  a  aale  should  not  be  decreed. 
i  bill  was  tberenpon  filed,  making 
I  O.  Burton  a  defendant.  He  filed  an 
,  Insisting  on  tha  grounds  taken  by 
Ssrah  Burton. 

Tlie  eanse  coming  on  to  be  heard,  the  court 
hsU  the  rerersionary  interest  of  Reuben  Burt- 
01  ia  the  Springfield  tract  of  land,  and  his  in- 
tereet in  the  ri^t  of  occupying  and  working 
ttis  goal  pita  thereon,  and  uso  ois  interest  in 
the  mineral  spring  thereon,  with  the  twenty- 
five  acrea  of  land  adjoining  thereto,  liable  to 
the  appellees'  judament;  and  decreed  a  moiety 
Of  Benoen  BurtoiTs  interest  to  be  sold.  From 
this  decres  an  appeal  waa  taken. 

The  eaae  waa  submitted  to  the  court  on  print- 
ed arguments  hj  Hr.  Lyons  for  the  appellant, 
■td  by  Mr.  Babinson  for  the  appellees. 

The  argument  of  Mr.  Lyons  was  aa  follows: 
The  appellant  insists  that  the  decree  of  the 
Ctrndt  Court  Is  erroneous,  and  ought  to  be  re- 
Vttived.  IsL  Because  the  judgment  in  favor  of 
^e  appellees  against  Reuben  Burton  gave  no 
lien  upon  the  Interest  or  shars  of  Reuben  Bur- 
ton in  the  Springfield  coal  propertr,  which  was 
riirrhssnil  by  8«*b  Burton  for  the  amellant, 
Kad  which,  by  the  decree  of  the  Circuit  Court 
^SB  adjudged  to  be  aold. 

Bj  the  eonunon  law  a  iudgment  oonferred  no 
lien  npon  lands.  That  lien  is  the  result  en- 
tirely of  the  power  to  extend  the  lands,  and  is 
thmrefora  a  statotorr  power  conferred  by  the 
^••*]   act  eonunon)/  oUJed   'tht  atatute  of 


Westminster.  This  position  Is  known  to  bs 
familiar  to  the  eourti  hut  if  authority  is  de- 
sired for  it,  it  may  bs  found  in  the  opinion  of 
Lord  Uardwieke,  in  the  ease  of  Stileman  t. 
Aahdown,  2  Atkyns'  Reports,  808,  and  every 
subsequent  decision  upon  that  subject;  and  ea> 
pedally  in  the  opinion  of  the  late  Chief  Juatio* 
of  the  United  SUtes,  in  the  eaae  of  The  Bank 
of  the  United  States  r.  Winston  at  al.,  2  Brock- 
enbrough's  Reports,  tS2,  which  Is  quoted  not 
only  because  of  the  high  character  of  the  au- 
thority, and  the  just  weight  which  will  be  at* 
tached  to  it,  but  because  of  the  distinct  and 
emphatic  manner  in  which  the  poeitlon  is  laid 
down,  and  the  rights  of  the  party  claiming 
under  the  Judgment  are,  in  a  court  of  equity, 
limited  and  confined  to  the  right  and  power 
conferred  by  the  judgment.  The  first  {nquii7, 
then,  is,  could  the  appellees  have  extandM  the 
interest  before  mentioned  of  Beuben  Biuton  la 
the  Springfield  coal  landsl  It  is  submitted  that 
they  could  not.  It  will  be  perceived  by  the 
court  that  the  entire  tract  of  land  upon  which 
the  Springfield  pita  are,  with  the  houses,  etc., 
constituted  the  mansion  establishment  of  Dan- 
iel Burton,  the  father  of  Reuben,  who  died  in- 
testate, leaving  a  widow,  Sarah  Burton,  and 
several  children.  Until  dower  was  assigned  the 
widow  she  had  the  right  to  retain  the  mansion 
establishment  and  to  derive  her  maintenauos 
from  it.  While  it  remained  In  that  condition, 
therefore,  it  is  assumed  that  no  elegit  could 
be  levied  upon  it;  beeauss  If  an  elegit  iaaat 
againat  one  child,  so  might  one  Issue  against 
each  child;  and  thus  the  whole  would  be  takai 
and  pot  Into  the  possesion  of  the  creditors,  and 
the  widow  expelled,  and  kept  out,  until  by  bar 
writ  she  was  restored.  The  children  could  not 
lawfully  expel  the  widow;  the  creditors  of  the 
children,  standing  In  their  placa^  could  not  of 
course  do  it.  If  all  could  not  do  ft,  surely  one 
could  not.  The  lands  in  the  hands  of  the 
widow  bsfore  assignment  of  dower,  could  not, 
therefore,  be  taken  under  an  elegit.  No  as- 
signment of  dower  has  taken  place,  unless  the 
court  shall  regard  the  agreement  entered  into 
by  Mrs.  Burton  and  her  children  (exhibited  by 
defendants)  aa  such  assignmsnt.  Ia  the  con- 
dition of  the  appellees  aided  by  that  paper!  It 
is  submitted  that  so  far  from  It,  the  conditiMi 
ia  made  woraa.  If  that  agreement  had  not  ben 
entered  into,  any  creditor  of  Reuben  Burtta 
migbt  have  filed  his  bill  against  the  widow  and 
heirs,  and  compelled  an  assignment  of  dowar, 
which  being  made  ha  might  have  levied  his 
elegit  upon  the  share  of  Reuben  Burton;  but 
this  agreement  deprives  the  appellees  of  that 
power,  because  it  is  founded  upon  a  good  aa 
well  aa  valuable  consideration — was  entered 
into  before  any  right  existed  in  the  appellees^ 
and  assigns  to  the  widow,  fM'  her  dower,  tba 


annuity  of  two  hundred  doTli 
the  widow.  The  rights  of  the  appellees,  in  !•■ 
apect  to  this  property,  ars  manifeatly  leaa  tbaa 
it  the  agreement  had  not  been  entered  Into. 
Could  Reuben  Burton's  interest  in  the  eoal 
mines  and  spring,  with  the  twenty-five  aersst 
have  been  taken  under  an  elegit,  after  the 
execution  of  the  said  agreement?  *It  is  [*4<1 
respectluDy  nibmitUd  tbak  Vi  tniiU.  -«&.   "^i 
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Um  ioqniiitloii  mder  the  elegit  the  propert;r  !■ 
plued  in  the  hand*  of  the  creditor,  who  tftlcee 
kU  the  profit!  of  it,  paring  therefor  a  fair  au- 
nnal  rout,  to  be  applied  as  a  credit  againat  bia 
claiin;  and  of  the  portion  tbua  placed  in  hia 
hasda  no  one  haa  a  right  to  ahare  the  proSta 
with  him.  If  this  may  be  dons  in  favor  of  tlu 
enditor  of  one  child,  it  may  be  done  for  the 
ereditora  of  each;  and  ff  tvo  eiegits  laaua  at 
tha  aame  time  againat  the  lame  defendant, 
Ottj  take  not  a  moietj  bnt  the  whole;  and 
thoa  tha  widow  who  bu  renounced  her  claim 
to  dower  in  the  other  landB  of  her  buaband.and 
theiebr  aufferad  them  to  paaa  awaj  from  her, 
ia  to  M  again  ousted  and  deprived  of  the  an- 
nnit;,  in  eonaideration  of  which,  in  great  part, 
ahe  haa  made  hsr  relinquishment  under  an 
agreemeot  with  the  heira,  which  ia  obligatory 
upon  them,  and  aa  effectual  to  charge  the  prop- 
ertT  with  the  rig^ta  of  the  doweieaa  ae  any 
wliich  eould  have  been  reaorted  to.  It  is  not 
neoeaaaiT  to  the  validity  of  an  aeaignment  of 
dower  uat  it  should  be  registered:  i.  a.,  re- 
corded ae  a  conveyance.  If  it  ia,  however,  and 
thia  agreement  ia  to  be  affected  by  tha  failure 
to  register  (aJthoush  as  to  one  of  the  partiea 
it  waa  folly  prov^,  being  acknowledged,  and 
sliould  have  been  recorded),  then  it  cannot 
ilimlnlah  the  riEhta  of  the  widow,  and  the 
argument  upon  the  bypothesia  that  no  aasign- 
mtnt  baa  been  made,  appliea. 

If  land  is  subject  to  a  truat  for  the  uae  of  a 
grantor  and  another,  e.  g.,  to  raise  an  annuity, 
and  a  judgment  is  rendered  against  the  grantor, 
the  land  cannot  be  taken  by  elegit.  Doe  ex 
dam.  Hull,  T.  Oreen  Hill,  i  Barnwell  ft  Alder- 
son,  BM.  In  the  preeent  case  tba  land  was  sub- 
ject to  a  trust,  and  one  of  the  uses  charged 
upon  it  waa  to  raise  an  annuity.  The  agree- 
ment here  being  a  case  of  dower,  was  aa  valid 
to  charge  it  as  any  form  of  conveyance,  and  so 
to  protect  it;  the  reason  is  the  aame  in  each— 
the  right  of  the  annuitant. 

What,  then,  it  may  be  asked,  were  the  rigbta 
•f  the  appellee!  in  reference  to  this  property, 
whea  they  obtained  their  judgment!  They 
ware  twofold— either  to  take  Reuben  Burton 
under  a  ca.  sa.,  and  thus  acquire  his  rights, 
whatever  tbey  were,  in  the  subject,  and  by  — 


to  file  a  bill  for  an  account  of  the  rents  and 
profits  of  the  coal  mines,  and  for  a  receiver, 
and  a  decree  for  the  satisfaction  of  the  judg- 
ment out  of  it.  In  tbe  lifetime  of  Reuben  Bur- 
ton tbey  could  have  done  no  more.  An  ac- 
eount  of  rents  and  profits  cannot  be  had  in  tbe 
lifetime  o(  the  debtor,  even  after  removing  a 
fraudulent  eonveyance,  if  an  elegit  can  be  lev- 
ied; and  tbe  power  of  a  court  of  equity  to  sell 
tha  lands  in  such  a  oaae  ia  clearly  repudiated 
by  Lord  Hardwicke  in  the  case  of  Higgina  et  at 
r.  The  York  Buildings  Company,  2  Atkyns,  107. 
"tbe  proceedings  to  Judgment  at  law,  and  the 
Km  peadana  to  enforce  it  in  equity,  would  have 
^vea  it,  if  not  a  lian    esaetly,    a    preferable 

elaimj  and  a  purchaaer,  ( —  ' '—>-'-  — 

■■      "in,  would  have  b 

irith    notice.      If   a 

executed  after  the  conveyance,  the  lien  of  tbe 
judgment  would  have  been  lost. 
4si*j     'In  the  absence  of  a  lis  pendens,  and 
if  this  view  be  correct,  tbe  ap    " 
•  power  to  extend  by  an  eleg 


B  the  month  of  December,  ii 
tbe  ^ear  1S2»,  more  than  two  years  after  the 
rendition  of  the  judgments,  during  tba  whole  of 
which  time  no  attempt  was  made  to  enforce  the 
judgment  aa  against  the  coal  lands  by  the  ap- 
pellees— who  are  among  the  creditors  enumerat- 
ed aa  the  persons  for  whose  benefit  the  deed  of 
trust  is  made — a  sale  of  the  subject  is  made 
under  the  deed  of  trust  by  public  auction,  and 
the  appellant  became  the  purchaser.  Ko  step 
uad  been  taken,  or  any  act  done  by  the  appel- 
lees indicating  their  dissent  from  the  deed  of 
trust,  nor  was  any  such  step  taken  until  the 
month  of   September,   in   the  year   1634,  more 


judgment  of  the  plaintiff,  as  affecting  the  eoal 
property  at  least,  is  denied;  the  impreesioD,  it 
seems,  being  that  an  elegit  bad  been  levied  up- 
on otber  lands,  and  it  is  thought  the  evidence 
sustains  the  answer. 

Certainly  the  answer  Is  not  overthrown  by 
the  requisite  degree  of  proof — there  being  only 
one  witness  to  oppose  it;  and  that  witness  u 
opposed  in  his  present  recollections  by  bis  own 
written  statement  made  at  the  time  of  the  sale. 

The  appellant  stands,  then,  in  the  position  of 
a  purchaser  for  a  valuable  consideration,  of 
property  upon  which  the  appellees  had  acquired 
no  lien,  and  to  which,  with  equal  equity,  tbe 
appellant  holds  tbe  legal  title.  In  such  a  ease, 
the  purchaser  is  entitled  to  tbe  protection  of  a 
qourt  of  equity:  but  if  he  ia  not,  he  is  certain- 
ly not  the  proper  object  for  the  vindictive  exer- 
cise of  its  power,  and  the  court  of  equitjr  will 
leave  the  adversary  creditor  to  bis  legal  rights. 
Sugden  on  Vendors,  sec  II,  33B~344,  and  the 
opinion  of  Judge  Green  in  Coutts  t.  Walker,  t 
Leigh's  Reports,  868.  Tbe  space  allowed  in 
this  form  of  argument  will  not  permit  a  com- 
ment on  tbe  reason  of  this  rule,  if  it  were 
necessary.  Ita  justice  is  apparent;  the  faif 
purchaser  for  a  valuable  consideration  has,  up- 
on every  principle,  at  least  as  much  equity  aa 
the  sleeping  jui^ment  creditor — one  who  sleeps 
for  seven  years.  And  why  should  a  court  of 
equity  seek  to  turn  the  scale  agaiost  bin^— 
equity,  which  always  follows  and  only  aids  the 
'awl  In  such  a  ease  the  proper  language  of 
iqulty  is,  "I  cannot  aid  you  against  one  who 
is  equally  entitled  to  my  sympathy;  if  you 
have  any  legal  advantase  over  him,  assert  it;  1 
cannot,  and  would  not  if  I  could,  prevent  you; 
but  I  can  do  no  more."  Here  the  case  Is  pecu- 
liarly strong  for  the  application  of  the  ruia. 
The  judgment  creditor  has,  to  say  the  least, 
been  ^uty  of  the  most  culpable  lachea.  He 
has  laid  by  for  seven  yeara — during  which  time 
be  took  no  step  against  the  deed,  or  tbe  prop- 
erty in  question — the  property  of  his  debtor, 
conveyed  to  secure  the  payment  of  his  among 
other  debts  by  a  conveyance  which  gave  a  pri- 
ority over  him.  is  sold;  and  the  money  aris- 
ing 'from  tbe  sale  applied  according  ['dSS 
to  the  provisions  of  the  deed — more  than  two 
years  having  elapsed  betsreen  the  rendition  of 
the  judgment  and  the  sale  under  the  deed. 
Here  was  time  most  ample  for  any  purpose, 
and  ff  any  step  had  been  taken  by  the  creditor, 
tbe  priorities  of  the  parties  would  have  been 
settled  and  the  purchase  money  paid  over  ao- 
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•ordin^r.  pKMing  by  alt  thh-*ftOT  the  tnw- 
tM  liaa  mlMppIied  the  {lurcbaM  money,  es  th< 
Judgment  creditor  conteada,  he  comee  Into  a 
emui  of  equity  to  aak  u  Kgaioat  the  purchaser 
thftt  whkh  he  cannot  obtain  at  law.  No  prin- 
dpla  ia  conceived  upon  which  the  claim  pre- 
ferred cui  be  euatained. 

n.  If  the  judgment  did  confer  a  Hen,  then 
the  appellee*,  in  the  case  as  it  now  appear*  to 
the  court,  1.  e.,  unleee  it  appeared  that  the 
proflte  would  not  in  a  reasonable  time  pay  the 
debt,  had  no  claim  whatever  to  the  iJd  of  a 
coart  of  e^uityi  that  equity  followa  the  law 
and  only  aids  it,  i«  a  principle  too  familiar  and 
well  known  to  need  authority  {  and  baa  been 
•xpreaely  alBnned  in  respect  to  this  very  qties- 
tkm  of  a  lien  of  a  Judgment  by  Lord  Hard- 
wiclce,  in  a  case  already  referred  to  (2  Atkyns, 
lOT),  and  In  other  eaaea  to  which  tbere  may  be 
oecasLon  to  refer.  The  power  of  s  court  of 
•qulty  over  the  lands  of  a  debtor  by  judgment 
la  the  consequence  of  the  right  acquired  by  the 
creditor  to  redeem  prior  incumbrances.  This  is 
the  source  and  fountain  of  the  power;  and  if 
the  prior  mortgages  or  incumbrances  will  not 
permit  him  to  redeem,  or  If  be  is  not  able  to 
redeem  without  a  sale  of  the  lands;  ha  may 
■jtply  to  a  court  of  equity  to  compel  a  redemp- 
tion, and  therefore  a  sale  of  the  propntj. 
Sngden,  340. 

By  degrees,  in  the  absence  of  any  law  or  le- 
gal prindple  to  sustain  tbem,  the  courts  hare 
•Ztended  their  power;  and  commencing  with 
the  principle  of  aiding  and  following  the  law, 
they  have  arrived  at  the  eonclueion  that  they 
may  do  that  which  the  law  could  not  do,  and 
•«II  the  land.  But  this  has  been,  not  in  >  ease 
like  that  before  the  oourt,  bnt  in  easea  as  it 
will  be  presently  ahovn,  founded  upon  oblin- 
tioiu  which  bound  the  heir.  But  to  recur:  did 
the  Judgment,  In  the  case  before  the  court,  give 
«  lio)  upon  the  lands  T    If  it  did,  then  it  la  ra- 


of  K  court  of  equity;  because  there  was  nothing 
to  Impede  their  progress,  and  remedy  at  law. 
Iji  the  case  before  cited  {2  Atkyns,  107),  where 
tlw  debtor  was  livi^,  Lord  HardwJcke  decided 
that  the  Court  of  Chancery  had  the  power  to 
remove  a  fraudulent  conveyance;  it  bemg  a 
prindple  of  equity  Jurisdiction  that  where 
fraud  in  fact  is  charged,  a  court  of  equity 
therefore  has  juriadictlon,  because  from  Its 
more  comprehensive  power  it  can  more  fully 
try  the  fraud,  although  a  oourt  of  Taw  ia  com- 
petent to  try  It.  But  having  done  that,  its 
power  ceases,  and  the  parties  must  be  left  to 
their  remedy  at  law  upon  the  elegit;  and  in 
the  ease  of  Wildere  v.  Chambllsa,  Admlnlstia- 
trix,  and  Heirs,  S  Mnnford,  432,  the  Court  of 
Appeals  of  Virginia  affirmed  a  decree  of  Chan- 
cellor Taylor,  dismissing  the  bill  of  the  judg- 
ment creditor  upon  the  ground  that  the  elegit 
«ras  the  remedy;  It  appearing  in  that  ease 
470*]  'that  the  profits  of  the  land  would  In  a 
reasonable  time  discharge  the  debt.  Here  ia  a 
daciaion  upon  the  point  when  the  debtor  was 
■live,  and  another  when  the  debtor  waa  dead, 
concurring  in  both  eases;  the  claim  resting  up- 
on ■■  obligation  which  bound  the  heirs.  It 
vill  be  shown  presently  that  the  latest  Vir- 

ela  decisions  concur  with  that  last  cited;  at 
It  in  this,  that  the  land  ahoohl  not  ba  sold 


when  the  rent*  and  proBta  will  In  a 
time  discharge  the  debt. 

Looking  to  the  reason  of  the  thing.  It  may 
well  be  asked  upon  what  ground  it  la  that  m. 
court  of  eouity  ahould  deny  itself  the  power 
to  sell  the  land  when  the  deDtor  lives;  and  yet 
as  soon  as  he  dies  and  his  children  have  become 
uion  helpless,  and  therefore  entitled  to  the  care 
of  the  court,  it  shall  assume  the  power  to  sell 
the  lands  to  satisfy  the  very  same  debt.  There 
ia  no  reason  for  it,  unless  in  a  case  in  which  the 
obligation  binds  the  heir;  and  then,  as  the  heir 
is  chargeable  to  the  whole  extent  of  asaeta  de- 
acendad,  the  court  of  equity  may,  without  much 
stretching  its  power,  order  the  sale.  It  is  be- 
lieved that  the  power  has  resulted  from  con- 
founding the  power  to  redeem  prior  incum- 
brances, and  the  practice  tn  marshaling  asset* 
and  securities,  whereby  an  entirely  new  power 
has  been  made;  not  justified  by  the  firat  bead, 
as  the  authoritiea  dUd  show,  and  not  justified 
by  the  latter,  as  will  be  seen  by  consulting  aay 
work  upon  the  subject,  as  the  latest  and  moat 
luminous  of  which,  Story's  Equity,  titles  Mai' 
ahaling  Assets,  and  Marshaling  Securities,  k 
referred  to.  The  practice  of  selling  when  the 
obligation  binda  the  heirs,  if  it  be  established, 
cannot  furnish  authority  tor  selling  in  a  oasa 
like  that  before  the  court,  because  the  judg- 
ment does  not  bind  the  belr.  Stileman  v.  Ash- 
down,  £  Atlcyns,  477.  Nor  can  any  authority 
be  derived  from  the  other  heads;  because  in 
those  cases  there  must  be  two  securities  and 
two  funds.  Here  tbere  was  but  one  fund  and 
one  security,  and  nothing  therefore  to  mar- 
shal, 1.  e.,  to  array  and  arrange,  so  aa  to  pro- 
mote justice  and  equity. 

It  Is  thought,  however,  that  the  court  wOl 
find  in  moat,  if  not  all  the  cases  in  which  de- 
crees for  sale*  have  been  made,  that  the  ease 
came  bito  court  nnder  the  power  to  redeem,  as 
in  StIIemaa  t.  Ashdown,  or  to  marshal,  or  upon 
claims  binding  the  heirs  in  some  form. 


not  ask  that  privile^;  there  is  no  fraud  al- 
leged; there  is  notbug  to  marshal;  and  the 
claim  was  originally  on  a  simple  contract,  and 
therefore  did  not  hind  the  heirs,  and  the  judg- 
ment doea  not  bind  the  heirs.  The  case,  then, 
pieaenta  these  pecuIiaritleB.  One  man  has  a  sim- 
ple contract  claim  against  another;  he  sues  him 
and  obtains  judgment.  If  he  pleases  he  may 
extend  his  lands,  but  he  cannot  sell  them:  ha 
extenda  them,  and  the  debtor  dies,  and  by  that 
event  a  power  is  conferred  to  sell  the  land,  al- 
though tne  reason  against  selling  may  be  and 
generally  Is  stronger  after  the  death  <rf  the  an- 
cestor than  before.  To  the  heir  it  may  b*  a 
matter  of  great  importance  to  be  enabled  to 
pay  the  debt  off  by  the  gradual  process,  or  at 
least  to  keep  it  out  of  the  market,  where  It 
may  be  sacrificed  at  a  aherifTa  aale,  until  h* 
can  acquire  'the  meana  to  prevent  the  [*4I1 
sacrifice.  How  b  it  that  tbs  death  of  th* 
father  shall  confer  the  power  to  do  that  which 
could  not  be  done  while  the  father  livedT  Why 
should  it  be  sot  If  H  be  said  that  here  tbs 
elegit  was  not  actually  levied  In  th*  lifetime  of 
the  debtor;  that  only  weakens,  if  it  affeet*  at 
all  the  case.  Then  the  case  stands  thus:  the 
land  descends  to  the  heir,  and  comes  into  his 
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cwrlad  to  Ito  ntmoit  ntreme,  aoold  obIt  Uke 
pomMtim  for  ft  limited  tima  of  a  moiety  of 
»•  land;  Um  hair  la  readv  to  field  the  land  to 


the  whale  extent  to  which  It  waa  liable  In  the 
lifetime  of  the  ancestor,  aod  yet  he  li  to  be  told 
this  shatl  not  be;  he  must  pa;  immediately  the 
debt  for  which  he  is  not  boand,  and  for  the 
satisfaction  of  which  not  even  the  other  moiety 
of  the  land  oonld  be  touched,  for  which  in  the 
lifetime  of  hia  ancestor  no  foot  of  the  land 
aonld  have  been  sold,  or  the  entire  moiety  must 
be  sold.  Whence  the  right  thus  to  abridge  the 
right  of  the  heirt    Let  it  be  supposed  that  the 


•aerificed,  and  such  is  emphatically  eoal  prop- 
erty; whence  is  derived  the  power  tc  doom  him 
to  this  aacriSce.  ami  put  his  property  into  the 
poaaeesloa  of  his  creditor,  perhaps  at  half  its 
Talnet  Where  is  the  justice  and  equity  of  the 
yocoedingt  Many  other  illustrations  might  be 
given,  bat  the  limits  of  a  writteu  argument 
forbid  it. 

Thus  far  the  question  as  affecting  the  heir 
has  been  discussed;  but  the  case  is  really 
against  a  fair  purdiaser,  who  la  liable  only, 
and  can  be  proceeded  against  aa  tarre-tenaiit. 
la  there  a  case  In  which  the  power  of  the  ered- 
itor  has  been  enlarged  as  against  himt  Upon 
what  ground  is  it  that  he  shall  be  doomed  to  a 
aaoriflce  of  that  property  for  which  he  has 
fairly  paid,  sud  which,  in  the  hands  of  the 
man  from  whom  he  purehased  it,  would  not 
ha*e  been  liable  to  such  saeriflcet  Is  it  not 
enough  In  such  a  ease  that  the  creditor  may 

Ey  himself  by  the  use  of  the  property  t    With 
n  there  is  no  privity,  no  liability,  not  strict- 


be  that  the  land  will  aoon  pay  the  debt.  Could 
his  land  have  been  sold  in  the  lifetime  of  the 
YOdort  Claarlj  not,  aa  it  eouM  not  be  sold 
in  the  hands  of  the  vendee.  How  can  the  aufaae- 
quent  death  of  the  vendor  ao  operate  upon  the 
vendee  as  to  make  that  property  liable  to  sale 
after  the  death,  which  was  not  liable  before  r 
There  can  be  no  pretext  of  redeeming,  nor  of 
marshaling  either  aaieta  or  securities;  for  the 
land,  at  the  death  of  the  vendor,  was  no  part  of 
his  estate.  No  reason  is  seen,  and  no  author- 
ity is  known  for  it,  in  a  caae  Uke  the  present. 

m.  If  the  appelieea  had  a  rl^t  to  come  into 
a  oonrt  of  equity,  it  was  because  of  a  valid 
Hen  (which  is  denied)  that  could  not  be  en- 
farced  at  law;  and,  in  that  caae,  they  were  en- 
titled to  an  account  only  of  the  rents  and  prof- 
its acoming,  and  the  application  of  them  to 
the  pajmeut  of  the  debt. 

479^]  'In  CoutU  r.  Walker,  E  Leigh'a  Re- 
ports, SOB,  land  was  settled  to  the  use  of  the 
grantor  and  his  wife  while  they  lived— to  pay 
the  wife  an  annuity  if  she  survived;  and,  at 
bar  death,  to  ba  divided  among  the  children  of 
the  grantor.  The  wife  survived,  and  during 
her  life  Judgments  were  rendered  against  one  of 
the  sons.  The  judgment  creditor  filed  his  bill 
to  subject  the  son's  interest,  and  the  Court  of 
Chancery  decreed  a  sale  of  it,  subject  to  the 
rights  of  the  widow,  aa  in  this  case.  The 
Court  of  Appeals  reversed  the  decree,  and  di- 
rected an  account  of  proflta;  deciding  that  the 


plaintiff  was  not  entitled  to  a  sale,  but  ntnt  bo 
paid  out  of  the  profits. 

In  the  case  before  the  court,  the  agreement 
with  Mrs.  Burton  places  the  property,  as  to 
the  debtor,  just  where  the  settlement  in  Coutte* 
ease  did;  subject  to  the  annuity,  he  was  enti- 
tled to  his  share  of  the  profits  and  the  rever- 
sion in  fee.  The  case  stems  to  be  in  point  di- 
rectly. In  a  later  case  (Tennant's  Heirs  v.  Pat- 
tou,  6  Leigh,  196),  the  same  court  reversed  a 
decree  for  sale,  and  decided  that  where  the 
rents  and  profits  would  in  a  reasonable  time 
pay  the  debt,  it  must  be  paid  from  them.  And 
in  the  ease  of  Mann  v.  Flynn,  recently  decided 
(the  opinion  pronounced  by  Judge  Stannard). 
the  same  court  affirm  the  ease  in  6  Leigh.  Tho 
manuscript  opinion  Is  now  offered  to  the  court 
by  the  favor  of  Mr.  Leigh. 

The  caae  of  The  United  States  v.  Morrison  et 
at,,  in  this  court,  has  been  retied  upon.  That 
case  was  ruled  chiefly  upon  authority  of  Cole- 
man V.  Cocke  et  aL  e  Randolph.  Now,  it  so 
happens  that  in  Coleman  v.  Cocae,  the  queation 
was  not  raised  as  appears  by  the  case;  and 
Judge  Green,  moreover,  expressly  to  declarea 
in  Blow  V.  Maynard,  2  Leigh,  S9. 

IV.  It  la  insisted  that  the  appellees,  having 
made  no  objection  to  the  deed  of  trust  although 
two  years  elapsed  after  it  was  made,  and  be- 
fore it  tras  acted  upon;  and  taken  no  step  to 
prevent  the  sale,  are  to  be  presumed  to  have 
acquiesced  In  it;  and  by  their  laches,  have  lost 
the  right  to  impeach  the  sale,  especially  aa 
nearly  five  years  more  elapsed  after  the  aala 
before  any  move  was  made.  The  trustee  is  the 
agent  of  the  grantor  and  cestoi  que  trust;  and 
if  any  wrong  has  been  done,  It  has  been  bj 
their  agent,  and  to  bim  the  appellees  should 
look. 

V.  An  account  of  the  administration  of 
Beuben  Burton's  estate  should  have  been  or- 
dered, whereby  the  appellant  might  have  shown 
a  personal  fimd  adequate  to  the  payment  of 
the  debt. 

VI.  An  account  of  the  rents  and  profits  of 
the  eoal  property  should  have  been  ordered ;  and 
the  surplus,  after  paying  the  annuity,  applied 
to  the  payment  of  this  debt,  if  it  was  to  be 
paid  from  the  land  in  any  form. 

VII.  The  widow  and  heirs  of  Daniel  Burton 
should  have  been  parties  to  this  suit;  the 
widow  at  least. 

VIII.  Tbe  judgment  was  dead  and  inopera- 
tive when  the  decree  was  rendered,  and  no  de- 
cree should  have  been  rendered  upon  it  until  it 
was  revived,  if  It  could  be.  If  it  could  not  be, 
then  no  decree  could  be  founded  on  it. 

•For  the  foregoing  reasons,  it  is  asked  [•4  7» 
that  the  decree  of  the  Circuit  Court  may  be  re- 
versed, and  the  bill  dismissed;  or,  if  that  may 
not  be,  that  It  be  reversed  and  modiSad  accord- 
ing to  the  views  herein  submitted. 

In  reply  to  the  argument  for  the  appellees, 
the  counsel  for  the  appellants  said,  the  cases 
relied  upon  are  cases  binding  the  hei—  --' 
the  questior  ■ 


8  what  constituted  assets  under 


who  inherits  a  valuable  r 
not  make  the  plea;  the  reversion  U  assets  in 
his  hands.  This  is  emphatically  the  ease  in 
Tindales  v.  Warre,  i  Eog.  Condensed  Chancery 
Report.  But,  it  is  repeated,  that  when  the 
riffbt  of  the  creditor  depends  upon  the  power  of 
*  Pet«re   I». 
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tba  alegit  k  ttry  nvcraion  ia  not  liftble,  because 
it  cuinot  b«  extended.  It  ia  believed,  with  due 
submisuon,  Uutt  no  auch  cue  can  be  found. 
How  can  you  extend,  at  a  J'carlf  rent,  that 
which,  by  the  terms  o!  the  propoaitioo  hu  no 
yearly  valuet  What  would  be  the  oondition 
of  the  creditor,  whoae  debt  was  annually  wast- 
ing away  by  the  use  of  a  thing  whioh  was  not 
anaceptibla  of  uaet  Who  was  accounting  an- 
nually for  the  profit  of  that  which  could  not 
yiald  profit! 

Mi.  Bobinaon.  for  the  appellees; 

In  the  court  below  the  statute  of  Virginia 
was  r«Iiad  on,  which  declares  that  no  action  of 
debt  ahall  be  brought  against  an  executor  or 
aonainiatrator,  upon  a  judgment  obtained 
against  his  testator,  or  Intestate,  nor  shall  any 
scire  facias  be  issued  against  any  executor,  or 
administrator,  to  revire  such  judgment  after 
th*  expiration  of  Sts  years  from  the  qualifica- 
tion of  his  executor,  or  administrator.  1  R. 
C.  p.  492.  see.  IT.  A  single  answer  to  this  ob- 
jection will  sufiSce.  The  qualification  of  Reu- 
ben Burton's  administrator  was  on  the  9th  of 
December,  1829.  This  suit  was  brought  the  ISth 
of  September,  1B34.  It  was,  therefore,  brought 
before   the   expiration   of   five  years   from  the 

Salification,  and  the  statute  does  not  apply. 
ia  being  the  case,  it  is  unnecessary  to  ur^ 
upon  the  court  the  considerations  which  forbid 
■ucb  a  defense  in  equity  by  a  purchaser  under  a 
deed  of  trust,  which  mentions  the  judgment, 
and  acknowledges  the  debt  to  be  due. 

The  judgment  remaining  in  full  force,  the 
question  then  is,  how  far  it  operates  as  a  lien 
npoa  the  real  estate  of  the  judgment  debtor. 

The  writ  of  elegit  giren  by  the  statute  of 
Weatm.  2,  has  always  been  in  use  in  Virginia. 
Brexy  person  recovering  any  debt,  damages, 
or  costs,  may  sae  out  this  writ  to  charge  a  mol  • 
•ty  of  all  lands  and  tenements  whereof  the 
debtor  was  aeiced  at  the  day  of  obtaining  the 
Jodgment,  or  at  any  time  afterwards.  1  B. 
C.  fiSS. 

Some  years  before  the  Judgment,  Daniel  Bur- 
ton, the  father  of  Beuben  Burton,  died  intes' 
tete,  leaving  Sarah  Burton,  hie  widow,  and 
the  following  children  aa  his  heirs,  to  wit: 
Thomas,  a  child  by  the  said  Sarehi  and  Susan, 
Mary,  Reuben,  Rebeec*,  and  William,  by 
434*]  *a  former  marriage.  Rebecca  after- 
wards died  intestate,  and  unmarried,  leaving 
ber  brothers  and  siatera  as  bet  heirs.  As  heirs 
of  Daniel  Burton  hia  two  aona,  Reuben  and 
William,  vrere  each  entitled  to  a  sixth  part  of 
Us  real  estate;  and  as  heirs  of  Rebecca,  they 
were  each  sntitled  to  two  ninths  of  her  real  es- 
tate. Reuben  Burton  acquired,  bv  pDrchase,  the 
whole  intercat  of  William,  as  heir  of  Daniel 
ftnrton,  and  also  as  heir  of  Rebecca;  and  in 
t^  way  hia  ahare  of  the  real  estate  of  Daniel 
Burton  (taking  into  account  the  part  of  Wil- 
liam and  the  part  of  ttebecca)  was  two  aixtbs 
and  fonr  ninths  of  another  sixth,  being  rather 
Bore  than  two  fifths. 

By  the  terms  of  the  agreement  relied  on  In 
tke  defense,  (^e  heirs  of  Daniel  Burton  were  to 
hnve  during  the  widow's  life  the  right  of  oc 
Mpying,  nsug,  and  working  the  coal  pits,  and 
alM  the  right  and  power  ofsinldng  sluifts  and 
amrwhing  for  coals  on  any  part  of  the  tract  of 
leal  attached  thereto,  except  the  yard,  houses, 
•ad  nrdenei  and  also  Uie  ri^t  and  privilege 


of  cutting  and  taking  en  any  part  of  the  tract, 
all  necessary  timber  and  wood  for  the  use  and 
management  of  the  coal  pits,  opened,  or  to  be 
opened,  paying  to  the  widow,  during  bur  life, 
a  yearly  sum  of  $200  for  ber  dower  interest.  It 
bae  been  objected  that  Reuben  Burton's  interest 
in  this  part  of  the  subject  could  not  be  charnd, 
because  the  subject  was  not  exclusively  hie. 
This  objection  can  present  no  difficulty.  The 
judgment  is  clearly  a  lien  upon  a  moiety  of  all 
the  lands  or  tenements  of  which  the  debtor  la 
seind.    The  estate  in  lands  or  tenements  of  a 

i'aint  tenant,  or  tenant  in  common,  is  charged 
ly  judgment  against  such  Joint  tenant,  or  ten- 
ant in  common,  as  much  as  any  other  interest 
in  real  estate.  It  has  long  been  so  settled.  In 
Viner"*  Abr,  tit.  Execution,  let.  N,  pi.  26,  VoL 
X.  p.  M9,  It  is  laid  down  that  "If  there  ar« 
two  joint  tenants,  and  one  makes  a  statute, 
and  afterwards  Joins  with  his  companion  In  a 
feoffment  of  the  land,  the  moiety  of  the  land 
may  be  extended  upon  this  statute."  As  it 
may  be  extended  upon  a  statute,  it  may  like- 
wise be  extended  upon  a  judgment.  See  Qil- 
bert  on  Executions,  41,  42. 

Tbe  question  applicable  to  the  tract  general- 
ly, with  the  exception  of  tbe  interest  just  men- 
tioned, is,  whether  a  judgment  against  a  debt- 
or who  has  a  reversion  in  fee  expectant  upon 
an  estate  for  life,  creates  a  lien  upon  such  re- 
version. It  was  upon  this  part  of  the  case  that 
the  other  side  reued  principally  in  the  court 
below. 

e  were  told  that  a  rentaeck  waa  not  extend- 
.  and  from  this  it  waa  attempted  to  deduce 
the  conclusion  that  a  reversion  after  an  estate 
for  life  (a  dry  reversion  aa  it  was  called)  eonld 
not  be  extended. 

The  caae  in  which  It  waa  decided  that  a  rent- 
seek  could  not  be  extended,  was  that  of  Walsal 
*.  Beath,  Cro.  Ellz.  666.     The  action  was  re- 

C levin.  The  avowiy  was,  that  J.  S.  seized  of 
Lnds  for  the  life  of  Sibyl,  hia  wife.  In  right  of 
bis  wife,  the  reversion  in  fee  to  the  baron;  he 
and  his  feme  made  a  lease  for  years,  reserving 
£4  rent  per  annum.  The  baron  being  indebted 
b^  obligation  made  the  'said  Sibyl,  nia  [*4TS 
wife,  executrix.  The  debtor  brings  debt  against 
her,  by  the  name  of  Isabel,  and  recovered;  and 
upon  a  writ  of  fieri  facias  a  devastavit  waa  re- 
turned, and  thereupon  an  elegit  awarded,  and 
the  sheriff  returned  that  Isabel  bad  £4  rent  Is- 
suing oat  of  that  land,  upon  a  demise  made  by 
her  and  her  husband,  and  delivers  the  moiety 
of  that  rent,  and  thereupon  he  avows  for  the 
same,  and  it  was  thereupon  demurred  and  ad- 
Indged  ill  for  three  causes.  First,  because  a 
ease  for  ^eara  by  baron  and  feme,  without 
deed,  is  void  against  the  feme.  Second,  the  re- 
covery against  Isabel  Is  void  against  Sibyl,  and 
the  sheriff  caimot  extend  her  land.  Third,  the 
sheriff  delivering  the  rent  without'  land,  so  as 
there  Is  not  any  reveiaion,  it  is  but  a  rentaeek; 
and  a  bare  rent  cannot  be  delivered,  ut  Ubemm 
tene  men  turn. 
This  case  does  not  at  all  go  to  show  that  ft 


It  would  be  very  remarkable  if  the  jud_ 
should  create  no  lieu  upon  a  reversion  wheal 
such  reversion  is  liable  to  a  mere  bond  creditor 
of  the  ancester.  For  it  has  been  long  adjudged 
that  upon  en  obligation  of  tbe  ancestor,  biodng 
himaell  end  bis  beiia,  the  heir  may  be  chargad 
asa 
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tha  handa  of  the  beir,  althoogh  the  term  be  to 
oontiDue  St*  htmdnd  yean,  u  was  the  cue  in 
Smith  ■*.  AaKell,  E  Ld.  Eajm.  733.  A  reTenion 
la  Im  n^envit  on  an  eitate  for  life  U  ■!■□ 
•Meta,  Botwithataudinir  the  life  estate  be  still 
continuing.  Booke  t.  Clealaod,  I  Lutw.  303 ;  1 
hL  Bajm.  Bt;  Vin.  Abr.  tit.  Execution,  M.  pi. 
7,  IG.  If  the  part;  seized  of  the  reveraion  de- 
▼1m  it  for  anj*  other  purpose  tliau  the  payment 
of  debts,  tlie  devise  is  void  as  to  specialty 
«iadItora;  and  the  creditor  may  maintain  an  ac- 
tion on  tbe  spsciattv  against  tbe  devisees  as 
well  as  the  halra,  and  charge  them  in  respect  to 
the  reversion.  SUt.  of  W.  A,  H.  enacted  in  Vir- 
ginia in  1TB0|  1  R.  C.  301,  392.  And  if  any  beir 
or  devisee,  so  liable,  sliall  before  action  brought 
alien  the  eitate  descended  to  him,  he  will  be 
liable  For  the  value  of  the  land  so  aliened.  Ibid. 
The  inquiry  then  presents  itself,  whether  a 
creditor  who  has  obtained  a  judgment  against 
a  debtor  in  liii  lifetime,  ie  worse  off,  in  respect 
to  this  matter,  than  a  creditor  by  epccialty 

In  the  oaae  of  Coke  v.  Bamsley,  Brownl.  2S4, 
where  the  question  was  whether  land  held  in 
■Bdent  demesne  was  extendible,  the  judges  held 
that  it  was,  saying,  "for  otherwise,  if  it  should 
not  be  extendible,  there  would  bs  a  failure  of 

atiM,  which  the  law  doth  not  allow  of." 
sre  would  be  an  equal  failure  of  justice,  if 
»  rttvenioQ  in  fee  were  not  liable  to  a  Judgment 
aradltor.  It  is  well  settled  that  If  a  man  lease 
for  a  year,  rendering  rent,  the  reversion  may  t>e 

•xtended  upon  an  elegit  during  the  ' "' 

it  ihall  have  a  moi     . 

I  Campbell's  eaae,  1   Rolle'i 


and  be  in  reverrion  acknowledge*  a  statute,  and 
then  f[ranta  the  reversion,  and  then  tenant  for 
life  dies,  this  land  shall  be  extended  upon  the 
■Utute.  Z  Rolle's  Abr.  part.  2,  p.  473,  let.  Q. 
This  proves  that  a  statute  creates  a  lien  upon 
a  reversion  expectant  upon  an  estate  for  Ufe, 
though  th*  Ufs  estate  be  still  continuing. 


_  _  1  by  Lord  Hardwleke,  in  Qifford  v.  Bar- 
bw,  A  Via.  Abr.  tit.  Charge,  let.  A.  pi.  17,  p. 
461.  There  the  judgment  debtor  had  a  revsr- 
■ion  after  an  estate  tall.  The  estate  tail  hav- 
ing terminated,  and  tiie  reversion  coming  into 
poaiession  of  Uie  lielr  of  the  judgment  debtor, 
tlM  queetion  was  whether  the  judgment  created 
a  Usa  upon  it.  The  Chancellor  held  that  a 
person  having  an  eatata  of  inheritance  subject 
to  intermediMa  eatatea,  miriit  grant,  chaive,  or 
•nmunbet  tbe  revanlon  as  he  should  see  flt,  and 


s  well  aa  i 


Might  enoumber  it  by  judgment 
any  other  manner. 

The  whole  law  upon  the  subject  is  laid  down 
with  great  oleamees  In  Gilbert  on  Executions, 
W,  SO.  Ha  saya,  Ths  judgment  binds  not 
Wy  the  land*  and  tenements  of  which  the  de- 
fandant  I*  actually  selMd,  but  also  the  rever- 
sions OB  leases  for  lives  aa  wsll  as  for  years. 
Wm  though  ths  words  of  the  elegit  are  'a 
molaty  of  all  ths  land*  and  tanements  of  which 
the  said  A.  was  aeized/  ete-,  yet  t^e  intent  '' 


aa« 


isBd,    ei«-,  ;e(  boe  uu«n[  oi 

9  lAatarsr  lands  and  tsaa- 


ments  were  actually  reeted  In  ths  dsfendanti 
:  because  the  statute  is  a  moiety  of  the  lands, 
which  extends  to  reversions,   which   are  com- 

6 tiled  under  the  name  of  landa,  since  thej  ars 
md*  retuming  to  the  defendant  when  the 
particular  estate  ceaees;  and,  therefore,  thooj^ 
this  was  formerly  disputed,  the  lattar  reaofn- 
tions  luve  settled  the  law  to  be  as  we  have  al- 
ready mentioned." 

The  law  is  laid  down  in  the  same  way  by  Sir 
Henry  Qwitlim  in  a  volume  which  he  prepared 
before  hi*  death,  of  the  list  edition  of  Bacon's 
abridgment.  Bee  tit.  Execution,  let.  C.  VoL 
UI.  p.  3B1,  of  Lond.  ed.  of  1832.  And  in  ths 
lite  case  of  Harris  v.  Pugh,  4  Bing.  33S;  13 
Eng.  Com.  Law  Rep.  469,  it  is  expressly  stated 
by  the  court,  that  if  the  estate  of  the  debtor 
in  the  revcnion  had  been  a  legal  instead  of  an 
equitable  estate,  the  judgment  would  hare 
bound  it,  and  overreached  the  subsequent  con- 

"{"~ 

erty. 


tidgment  being  a  lien  upon  the  prop- 
at    lien    clearly    operates    against    the 
alienees  of  the  debtor.     The  United  States  ▼. 


Morrison,  etc.,  4  Peters,  124;  Watte  v.  Kinney, 
etc.  3  Leigh,  27!!. 

If  there  were  an^  difficulty  in  taking  the  n- 
version  of  the  debtor  in  execution  at  law.  It 
would,  upon  the  general  principles  of  a  ooort 
of  equity,  still  be  bound  is  equity,  and  the  lien 
enforced  against  the  debtor's  alienee*.  Coutt* 
V.  Walker,  2  Uigh,  268. 

In  tliis  case,  the  reason  for  enforcing  the  lien 
against  the  alienee  is  stronger  than  usual;  for 
here  the  propertv  subject  to  the  lien  was  par- 
chased  With  full  knowledge  of  the  jui^ment, 
and  knowledge  al*o  that  the  debt  was  still  due. 

•The  tnisiees  in  the  deed  of  trust  TdTT 
could,  certainly,  not  object  to  tbe  court's  d«- 
creeing  a  sale  of  the  property  subject  to  ths 
lien.  For  they,  by  the  terms  of  the  deed  of 
trust  were  to  sell  at  all  events.  See  Mutual 
As*.  Society  v.  SUnard,  etc.,  4  Munf.  638. 
Neither  can  anyone  claiming  under  the  trust 
make  that  objection.  It  might  indeed  have 
been  eerlously  contended,  upon  the  authority 
of  the  cose  just  cited,  tliat  the  decree  should 
have  been  for  the  sale  of  the  whole  prepay, 
instead  of  a  moiety  merely.  But  such  a  decree 
would  no  doubt  have  been  objected  to  on  the 
other  lide,  and  tbe  objection  has  been  carefully 
avoided.  The  decree  in  this  case  merely  di- 
rects a  sale  oF  the  land,  so  far  as  the  crediter 
has  a  lien  upon  It. 

That  equity  will  at  the  suit  of  the  creditor, 
sftsr  the  death  of  the  iodgment  debtor,  ac- 
celerate the  payment  by  directing  a  sale  of  the 
moiety,  and  not  compel  the  judgment  creditor 
to  wait  till  he  has  tAen  paid  out  of  the  rents 
and  profits,  wai  settled  in  Stilemon  v.  Ashdown, 
2  Atk.  60S;  Amb.  13,  and  has  been  acted  on 
In  a  great  numl>er  of  case*,  d'aiton  v.  Uanco^ 
2  Atk.  433;  O'Gorman  f.  Comyo,  2  Seb.  t  Lef. 
1S7;  OTalloQ  v.  Dillon,  Ibid.  13;  Count«8S  of 
Warwick  v.  Edwards,  1  Dick.  61.  In  Virginia 
the  principle  has  been  recognlxed  -  in  Blow  v. 
"tevnard,  2  Leigh,  67,  66.  ., 

Ho  portion  of  a  debtor's  real  estate  is  axon- 
erated  from  his  creditors,  or  exempted  from  bs- 
*  ig  sold,  because  it  yields  nothing  annually. 

In  Robinson,  etc.  v.  Toug,  2  Str.  879;  S  P. 
Wms,  401,  where  the  question  related  to  aa 
advowson  which  bad  deacsndad  upon  the  heir. 


BuBioii  r.  SurtH  wt  u. 


to  wit,  A  right  sf  preaentktion  to  a  ehnrdi ;  and 
the  (Ajection  w»a  tj,keD  that  it  yielded  noth- 
iog;  it  waa  aiuirer«d  that  it  might  be  made 
available  by  tale.  Lord  Hardwicke  decided  the 
•ame  way  m  Weittaling  v.  Weetfalins,  3  Atk. 
400.  Not  only  was  the  advowsoii  decided  to  be 
n*il  aaaets,  and  directed  t«  be  sold,  but  it  naa 
decreed  that  the  money  should  be  paid  to  judg- 
ment creditors  according  to  the  priority  of  their 
jadgmentB,  and  then  equally  to  bond  creditors. 
TODg,  etc.  T.  Robinson,  1  Brown's  Par.  Caa.  p. 
114  of  Tomlin's  edition. 

In  the  cose  of  a  reversion,  where  it  is  Im- 
pimcttceble  to  obtain  a  discharge  of  the  debt  by 
any  application  of  rents  and  profits,  and  where 
the  oiUy  way  of  making  the  reversion  available 
in  any  reasonable  time  is  by  sale,  there  is  every 
reason  for  decreeing  a  sale.  Tliis  subject  baa 
beien  fully  considered,  and  the  propriety  of  a 
•ale  decided  in  Tyndale  v.  Warre,  Jacob's  Re- 
ports, 212;  4  Cond.  Eng.  Ch.  Rep.  100. 

lb.  Justice  Barbour  delivered   the  opinion 

of  the  court: 

This  ie  an  appeal  from  a  decree  st  the  Cir- 
enit  Court  for  the  Fifth  Circuit  and  Eastern 
District  of  Virginia. 

The  case  ivsa  this; 

In  the  nontb  of  June,  1S2T,  Smith  and  Ken- 
nedy obtained  a  judgment  in  the  Circuit  Court 
against  Reuben  Burton,  for  |1^8.75,  with  in- 
terest from  the  14th  October,  1B23,  and,  costs. 
478*]  On  tiiH  judgment  'an  elegit  wa«  issued 
on  the  3)st  of  December,  1S27.  On  the  12th  of 
Angust,  in  the  same  year,  Reuben  Burton,  by 
deed  conveyed  his  real  estate  to  certain  trus 
tees,  in  trust,  to  sell  the  same  for  the  benellt  ol 
his  creditors;  amongst  many  other  debts  enum- 
ersted  in  the  deed,  the  judgment  already  men- 
tioned, recovered  by  Smith  and  Kennedy,  was 
tneluded. 

These  last- mentioned  creditors,  the  appellees, 
never  assented  to,  or  accepted  anytluDg  under 
the  trust  deed.  Burton  having  died,  the  only 
trustee  who  accepted  the  trust,  on  the  2l8t  of 
December,  1829,  sold  nnder  the  deed  all  the  es- 
tate, both  real  and  personal,  conveyed  by  it; 
und  at  that  sale,  Sarah  Burton,  by  her  agent, 
purchased,  at  the  price  of  tl.OOO,  the  interest 
of  Eenben  Burton,  that  is,  two  fifth  parts  in  a 
eertaJn  tract  of  land  called  Springfield,  sup- 
posed to  contain  about  five  hundred  acres,  and 
also  hie  interest  in  certain  coat  pits  on  the  same 
tract.  The  eharacter  of  Reuben  Burton's 
iotereat  In  the  Springfield  tract  of  land,  as 
appears  from  the  record,  was  that  of  a  re- 
version in  fee,  after  an  estate  for  life. 
Aad  the  character  of  his  interest  in  the 
sosJ  pits,  as  appears  from  an  agreement  in  the 
tvcord,  was  this:  The  heirs  of  Daniel  Burton, 
of  whom  Reuben  was  one,  were  to  have,  during 
the  widow's  life,  the  right  of  occupying,  using 
aad  working  the  coal  pits,  and  the  right  and 
power  of  sinking  shafts,  and  searching  for  coal 
OB  any  part  of  the  land,  except  the  yard,  etc.; 
p«ying  to  the  widow,  during  her  life,  the  yearly 
■um  of  $200,  for  her  dower  interest.  The  same 
agreement  will  show  his  interest  in  a  mineral 
apring,  also  included  in  the  decree. 

After  the  death  of  Reuben  Burton,  the  appel- 
*     ),  finding  that  there  was  no  personal  estate 


judgment; 

ton  a  defei 

of    Reuben    Burton,   \>efore   described,    in   the 

Springfield  tract  of  land  and  coal  pita. 

She  answered,  saying  that  the  property  con- 
veyed to  her  was  not  purchaned  for  her  own 
benefit,  but  for  the  benefit  of  her  son,  Thomas 
0.  Burton,  the  appellant.  She  insisted,  in  her 
answer,  that  the  appellees  had  no  right  to  en- 
force their  judgment,  as  more  than  five  years 
had  elapsed  since  the  death  of  Reuben  Burton ; 
she  denied  that  the  judgment  created  any  lien 
on  the  property  pu^hased  by  her  which  was 
valid  against  her;  she  insisted  that  the  appel- 
lees were  entitled  to  no  relief  in  equity,  and 
that  at  all  events  a  sale  should  not  be  decreed. 

An  emended  bill  was  thereupon  filed,  making 
Thomas  0.  Burton  a  defendant.    He  filed  an 


The  cause  coming  on  to  be  heard,  the  court 
held  the  reversionary  interest  of  Reuben  Burton 
in  the  Springfield  tract  of  land,  and  hie  interest 
In  the  right  of  occupying  and  working  the  coal 
pits  thereon,  and  also  his  interest  in  the  min- 
eral spring  thereon  with  the  twenty-five  acres 
of  land  adjoining  thereto,  liable  to  the  appellees' 
judgment;  'and  decreed  a  moiety  of  [*4Tt 
Reuben  Burton'a  interest  to  tM  sold.  From  that 
decree  this  appeal  is  taken. 

Upon  this  state  of  facts,  two  questions  arise: 
let.  Whether  the  judgment  created  a  lien  on 
the  reversionary  interest  of  Reuben  Burton  In 
the  land  in  question.  And,  2d.  Whether  it 
naa  competent  to  the  court  to  decree  a  sale  of 
his  interest,  with  a  view  to  accelerate  the  pay- 
ment of  the  debt;  or  whether  the  appellees 
should  have  been  left  to  such  remedy  as  they 
had  at  Uw. 

As  to  the  first  point.  In  relation  to  lands  of 
which  the  debtor  has  the  actual  seisin,  there  Is 
no  doubt  but  that  the  judgment  creates  a  lien. 
Upon  this  subject,  this  court  said,  in  the  case 
of  The  United  States  v.  Morrison  et  at.  4  Petera, 
124,  there  is  no  statute  in  Virginia  which  es- 

firessly  makes  a  judgment  a  lien  upon  the 
ends  of  the  debtor.  As  in  England,  the  lien  is 
the  consequence  of  a  right  to  take  out  an  elegit. 
During  the  existence  of  this  right,  the  lien  is 
univeiially  acknowledged.  That  right  unques- 
tionably exiated  in  this  case,  because  an  elegit 
did  aetoally  issue  within  the  year  after  the 
judgment  was  rendered.  There  would  then  be 
no  sort  of  difficulty  upon  the  question  of  a  lien, 
if  the  debtor  had  bad  actual  seisin  of  the  land; 
but  the  difiiculty  is  suggested  that  his  interest 
was  reversionary  only.  Let  ua  inquire  whether 
this  interposes  any  obetacle.  All  the  author- 
ities, ancient  and  modern,  agree  in  this  proposi- 
tion, that  a  reversion  after  an  estate  for  life  is 
assets;  or,  as  some  of  the  books  express  it, 
quasi  assets,  in  the  bands  of  the  heir,  in  regard 
to  the  l>ond  of  his  ancestor,  binding  heirs;  and 
that  in  such  case  the  plaintiff  may  taka  judg- 
ment of  it,  quando  acciderit.  Dyer,  373;  Car- 
thew,  129;  1  Lord  Ray.  63;  Chltty  on  Descents, 
336.  In  Dyer,  ubi  supra,  the  form  of  the  judg- 
ment in  such  cas«  is  given.  It  is,  '^hst  he 
should  recover  the  debt  and  damages  of  the 
aforesaid  reversion,  to  be  levied  when  it  shall 
fall  in."  And  it  is  added  that  •  special  writ 
shall  issue  to  extend  the  whole-  The  doctrine 
npoD  this  subject  ia  laid  down  varj  oleariy  by 
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the  Uaster  of  tha  Eolla,  In  the  ease  at  Tj^dAh 
V.  Warn,  3  Jacob.  217,  SIS.  There  are,  saya 
ha,  threa  caEes  of  reveraions;  if  it  be  a  re' 
Tenion  dependent  upon  a  term  of  jetn,  the 
law  does  not  consider  the  term  ae  anything,  and 
hld^ent  1e  given  against  the  heira,  if  he  plead 
"reins  per  deacent."  But  if  the  creditor  talce 
ont  an  elegit,  he  ig  stopped  by  the  term,  which 
)■  a  good  defence  for  the  lessee  in  ejectment, 
and  10  there  is  a  eeeset  executio  during  the 
tenn.  If  it  be  a  reversion  after  an  estate  for 
life,  the  heir  must  plead  specially,  stating  that 
he  has  no  assets  except  this,  and  setting  forth 
what  it  is;  the  creditor  may  then  take  judg- 
ment qnando  aodderit.  In  the  case  of  a  re- 
Teraion  after  an  estate  tall,  the  authorities  say 
that  the  heir  ma^  plead,  generally,  "Retns  per 

deace  ■"■■■■       ■  *■       ■■  ■ 

the  e 

The  plaintiff 
rereiaion  descended  to  the  defendant;  and  he 
may  then  have  a  judgment  quando  acdderit, 
the  same  a«  in  the  case  of  a  reversion  after  an 
MUte  for  Ufe. 

4B0*]  *Kdw,  upon  principle,  It  would  seem 
to  be  clear  that  whatever  entatt  deaeended  to 
the  heir,  which  waa  liable  aa  assets  to  the  bond 
debt  of  the  ancestor,  must  he  bound  by  a  judg- 
ment obtained  against  the  ancestor  in  hia  life- 

But  this  is  not  left  to  rest  upon  deductiona 
from  general  principles,  or  analog  to  the  case 
of  assets  descended  to  the  heir.  Whatever  may 
bo  the  doctrine  as  to  reveraiona  after  estates 
tall,  abont  which  there  haa  been  some  doubt, 
•■  appears  from  the  ease  before  cited  from 
Jacobi  Eeports;  there  is  a  current  of  authority' 
going  to  prove  that  a  reversion  after  an  estate 
for  life,  {a  bound  bf  a  judgment  against  the 
aneeitor  from  whom  it  immediately  descends, 
■  V  the 


of  obtaining  the  judgment,  waa  sdied, 
anr  time  afterwanls. 

Laud*  and  tenementa,  then,  are  the  subject 
on  which  the  writ  is  to  operats. 

Now,  in  Comyn's  Digest,  title  Grant,  B.  2, 
it  Is  said  that  by  grant  of  all  lands  and  tene- 
ments, a  reversion  posaea.  In  the  same  book, 
titlia  Estate,  B.  12,  it  la  said:  If  a  man  grant 
the  land  Itself  the  reversion  passes.  So,  in 
Moore's  Reports,  3S,  a  reversion  ia  said  to  be 
«  tenement.  Thus  it  appears  that  a  reversion 
falla  within  each  of  the  terms,  lands  and  tene- 
ments. But  the  party  must  have  been  seized 
at  the  time  of  obtaining  the  judgment,  or  after- 

Now  let  us  see  what  is  meant  by  the  sebin 
spoksn  of  In  the  statute.  And  the  authorities  are 
clear  that  it  is  not  confined  to  actual  oorporael 
poeaessioa.  In  Gilbert  on  Exeentiona,  pagea  SB 
and  39,  it  b  said  that  the  Judgment  binds 
not  only  the  lands  and  tenements  of  which 
the  defendant  is  actually  aeiced,  but  alao  the 
reveraiona  on  leases  for  lives,  aa  well  as  tor 
years;  for  although  the  worda  of  the  elegit  are 
that  without  delay  yeu  cause  to  be  delivered  a 
moiety  of  all  the  landa  and  tenements  of  which 
the  aforesaid  B.  waa  seized,  ete.,  yet  the  intent 
18« 


of  the  writ  extends  to  whatever  lands  and  teno- 
menta  were  actually  vested  in  the  defendant} 
bet^use  the  statute  is,  a  moiety  of  the  land, 
which  extends  to  reversions,  wbld)  are  com- 

firiaed  under  the  name  landa,  aince  thay  ar« 
anda  returning  to  the  defendant  when  the  par- 
ticular estate  ceases. 

So  in  2  Williams's  Baund.  OS,  f.,  it  ia  laid: 
Judgment  binda  not  only  lands  of  whieh 
defendant  is  actually  seized,  but  also  reversions 
on  teaaea  for  livea  or  years;  and,  therefore,  a 
moiety  of  the  reversion  may  be  extended,  and 
^alntifF  will  have  a  motety  of  the  rent.  So  in 
Chitty  on  Descents,  33B,  it  is  said,  that  if  judg- 
ment be  had  in  the  debtor's  lifetime,  it  will 
bind  the  property,  though  no  execution  be  taken 
out  till  the  property  deseenda  to  othera.  Nay, 
in  case  of  a  judgment,  it  is  said  to  bind,  even 
where  it  is  against  a  person  from  whom  the  es- 
tate does  not  immediately  descend,  as  if  it  wer* 
X'nst  *a  remainderman  or  reverBioner;[*481 
reas,  the  contrary  would  be  the  case  of  a 
bond  on  which  no  judgment  had  been  rendered 
in  the  debtor's  lifetime,  who  stood  in  the  same 
relation. 

The  author  laat  cited,  in  page  64,  quoting 
Watkina  on  Descent,  40,  41,  speaking  of  the 
subject  of  seisin  of  reversions,  remarks  that 
the  confusion  seems  to  have  been  created  by 
the  different  meaninga  which  have  been  at> 
tached  to  the  word  '^elain,"  bv  being  nsed  la 
a  general  sense  when  It  should  properly  have 
been  confined  In  ita  acceptation,  or  by  being 
confined  when  it  should  have  been  taken  in  a 
general  sense.  And  in  pages  B3,  S4,  he  thus 
sums  up  the  doctrine.  We  must  here  remcmbar 
that  the  expressions  or  terms  of  a  seisin  in  law 
and  a  seisin  in  dead,  refer  only  to  the  present 
and  actual  corporeal  possession  of  the  prem- 
ises; and  not  to  the  fixture  of  an  interest 
which  is  to  come  Into  actual  enjoyment  in  aorae 
future  event;  and  here  the  word  "seisin"  ia 
used  in  its  strict  sense;  and  Uiougfa  we  fre- 
quently use  the  term  "seisin"  of  a  remainder  o( 
reversion  expectant  upon  a  freehold,  yet  this 
signifies  no  more  than  that  the  property  in 
them  is  fixed  In  the  owner,  and  that  such  owner 
is  placed  in  the  tenancy.  The  particular  es- 
tates, and  those  expectant  upon  them,  form  in 
law  only  one  estate;  and  the  delivery  of  poa- 
seaalon  to  the  person  taking  first  extends  to  alL 
All,  therefore,  may  be  said  to  be  seized,  alt  be- 
ing placed  in  the  tenancy,  and  the  property  be- 
ing thus  fixed  In  all.  It  ia  upon  these  principlea 
that  the  authorities  lay  down  the  doctrine  that 
a  judgment  hinds  a  reversion  aftar  an  eatat* 
for  life. 

We  are,  therefore,  satiafied  that  the  judg- 
ment of  the  appellees  bound  the  reveraionary 
interest  in  the  land  in  question;  and  as  to  the 
other  property  embraced  in  the  decree,  there  ia 
no  room  for  doubt  or  difficulty.    And  then  tlM 

3uestion  Is,  whether  the  court  ought  to  have 
ecread  a  sale,  with  a  view  to  accelerate  tha 
payment  of  the  debt;  or  whether  the  appelleaa 
should  have  been  left  to  such  remedy  as  they 
had  at  law.  Upon  the  subject  of  the  power  of 
a  court  of  equity  in  this  respect,  the  authoritias 
are  decisive.  More  than  a  century  ago,  in  tha 
case  of  Robinson  v.  Tong,  3  Viner's  Abr.  Asscta 
A.  pi.  88,  p.  MS,  an  advowaon  waa  decreed  to 
be  sold  at  the  instance  of  creditors,  as  assets 
descended;  and  tha  decree  was  afflrned  in  the 
Patera   IS. 


BtnroK  T.  BinTH  n  u. 


Houw  of  Lords,  That  In  supposed  to  hftve 
boeu  the  c*se  not  of  judgment,  but  bond 
creditors.  In  Stilemao  v.  Ashdown,  S  Atk. 
007,  Lord  Ilsrdwicke  decreed  a  sale  of  •  moiety 
of  the  luiul  to  Bfttisfj  Si  jadgment  creditor.  He 
oonfined  the  decree  to  >  moiety,  because  the 
judgment  only  bound  a  moiety  at  law.  On 
that  oecuion  he  said  that  whilst  equity  eould 
not  change  the  rights  of  the  parties,  it  might 
accelerate  the  payment  by  directing  the  sale 
of  a  moiety,  and  not  let  the  creditor  wait  until 
he  was  paid  out  of  the  rents  and  proflta.  The 
principle  was  asserted  by  Lord  Btnleedale  in  2 
Sch.  a,  Lef.  13S,  and  in  the  same  book  13;  and 
auch  he  elated  to  be  the  Mttled  doctrine  '  * 
Ikod.  In  the  first  of  these  cases  be  aaid 
though  this  court  has  been  in  the  habit  of 
aelling  to  pay  judgment  debts,  where  it  was 
4BS*]  ascertained  that  they  were  legal  'liens 
on  the  land,  the  foundation  of  that  was  the 
legal  right.  The  only  equity  the  creditor  bad 
was  to  render  hie  remedy  more  effectual  by 
getting  a  sale,  instead  of  levying  his  debt  out 
of  rents  and  profits,  which  was  the  only  execu- 
tion the  common  law  gave. 

These  cases  are  cited  and  relied  upon,  and 
the  doctrine  of  them  approved,  in  2  Leigh,  30; 
and  in  page  S8  of  that  volume,  Jud^e  Green 
says:  "This  principle,  so  far  as  I  am  informed, 
haa  been  uniformly  practiced  on  in  Virginia,  in 
the  cases  of  heira  bound  by  the  obligations  of 
their  ancestors.  And  although  I  cannot  see 
clrarly  the  foundstion  of  this  equity  to  sell, 
where  the  law  only  authorises  an  extent,  or  a 
personal  judgment,  or  decree  against  the  heir 
for  the  value  of  the  assets  descended,  whether 
aliened  h^  him  or  not  (see  the  statute  of  fraud- 
nloit  devises),  yet  I  think  we  are  bound  by  the 
practice  founded  on  these  precedents,  so  long 
acquiesced  in."  In  6  Leigh,  198,  which  was  a 
suit  in  equity  brought  by  creditors  to  marshal 
■aseta,  the  same  authorities  were  again  cited 
with  approbation,  and  the  same  doctrine  re- 
asserted by  the  judges.  In  their  reasoning  upon 
the  case.  In  pages  21B,  2Z0,  of  this  latter  case. 
Judge  Carr  went  into  a  review  of  English 
cases,  which  he  said  seemed  to  him  to  establish 
beyond  question,  the  regular  and  long  estab- 
Itoned  course  there,  of  selling  the  lands  of  de- 
ceased persons  to  pay  their  debts,  binding  the 
land,  or  to  marshal  ueir  sssets:  and  he  added 
that  it  struck  him  as  a  novelty  when,  in  the 
course  of  the  argument  of  the  case,  he  heard  a 
doubt  suggested  of  the  power  of  the  court  to 
decree  a  sale  in  such  cases.  In  the  case  of 
Tyndale  t.  Warre,  3  Jacob,  212,  this  subject 
was  extensively  considered  by  Sir  Thomas 
PInmer,  Master  of  the  Rolls;  who  held.  In  that 
case,  a  reversion  expectant  upon  an  estate  for 
life,  and  even  upon  estates  tail,  limited  to  un- 
born children,  to  be  assets  for  the  payment  of 
•pedalty  debts;  and  accordingly  he  decreed  It 
to  be  sold  for  that  purpose.  This  last  has  a  pe- 
culiar analogy  to,  and  bearing  upon  the  case 
before  ns;  because  it  sustains  in  the  fullest  and 
most  decisive  manner  both  the  grounds  on 
which  the  decree  of  the  Circuit  Q>urt  rests, 
that  ia,  it  proves  first,  that  a  reversion  after  an 
eaUte  for  life,  or  even  after  estates  tail  limited 
to    unborn    children.    Is    assets,    liable    to    the 


court  of  equity  will  deerve  meh  a  rwrersfon  to 
to  accelerate  the  payment  of 


equity  « 
be  sold,  in  order 

the  debt.  The  lUblltty  of  a  rererston  after  a 
life  estate  to  be  sold,  was  at  once  conceded  by 
the  counsel  for  the  heir;  their  effort  was  to 
maintain  that  the  reversion  in  that  ease  oould 
not  be  sold,  because  it  was  after  an  estate  taiL 
It  was  strongly  said  by  the  Master  of  the  Bolls 
in  that  case,  that  the  reversion  was  a  part  of 
the  real  estate  of  the  ancestor;  and  aoeording 
to  all  general  principles,  every  part  of  the  real 
estate  of  the  debtor,  except  copyhold,  b  con- 
sidered as  applicable  to  the  payment  of  his 
specialty  debts.  There  b  another  part  of  the 
reasoning  of  the  Master  of  the  Rolb,  which  has 
a  most  cogent  application  to  this.  It  hanng 
been  urged  that  a  sale  ought  not  to  be  deereed, 
out  of  consideration  to  the  heir,  that  a  higher 
price  might  be  obUined,  *he  aaid:  1*48* 
"But  I   think  that   such  considerations  oo^t 


apedalty  debt,  and,  of  necessary  consequence, 
to  the  judgment  of  the  ancestor  from  whom  it 
tenMdiately    dsBMnda;    aad,    seooud,   that    a 


to  consider  the  interest  of  the  heir,  when 
opposed  to  that  of  the  creditors.  They  ought 
to  have  the  fullest  remedy.  And  upon  what 
principle  can  the  court  refuse  to  give  them  the 
benefit  of  a  sale,  because  another  person,  whose 
interest  la  secondary,  and  entirely  subject  to 
ttieirs,  may  be  benefited  by  delay  f  So  far 
from  Its  being  proper  for  a  oonrt  to  hesitate 
about  decreeing  the  sale  of  an  Interest  because 
It  Is  reversionary,  we  think  that  the  character 
of  the  interest  affords  a  stronger  reason.  For 
in  regard  to  property  In  present  aetoal  pouaa- 
sion,  the  elegit,  although  a  tardy  remedy  in  its 
operations,  yet  la  In  some  degrea  an  effectlTa 
remedy:  inasmuch  as  the  eicditor  will  by  that 
means  annually  receive  somethiug  towards  hb 
debt ;  whereas.  In  the  ease  of  a  dry  reverdon,  aa 
the  one  In  the  present  case  la,  If  the  outstand- 
ing life  estate  should  continue  during  half  a 
Mntury,  the  creditor  might  look  on  In  hopeless 
deapondency,  without  the  possibility  of  receiv- 
ing one  cent  from  that  source,  except  through 
the  interposition  of  a  court  of  equity  In  decree- 
ing a  sale.  Now,  if  the  accelersiion  of  a  tardy 
remedy  be  cause  enough  to  justify  the  helping 
hand  of  equity,  a  fortiori,  it  ought  to  be  ex- 
tended to  him  who  during  the  life  of  the  tenant 
for  Kfe  is  without  any  remedy  at  all.  As  to 
the  objection  that  the  judgment  did  not  bind 
the  lattd  In  the  hands  of  the  appellant  beeauae 
he  was  a  purehaser,  wa  eonslder  It  wholly  un- 
tenable. We  have  already  aaid  that  the  judg- 
ment created  a  lien,  now  it  b  of  tha  very 
nature  and  essence  of  a  lien,  that  no  matter  In- 
to whose  hands  the  property  goes,  it  passes  eum 
—  if  this  were  not  the  case  It  would  cease 
>  lien.  If  this  proposition  stood  In  need 
of  authority  to  support  it,  we  find  It  abundant- 
ly in  the  case  of  The  United  States  v.  Morrison 
et  al.  i  Peters,  124.  In  that  case  the  judg- 
ment of  the  United  States  rendered  in  1822  was 
held  to  overreach  aareral  deeds  of  trut  exe- 
cuted In  1B23;  although  the  United  Statea  hav- 
ing issued  a  ncre  faciaa,  whibt  that  executioa 
was  in  the  marshal's  haada,  the  agent  of  the 
treasurr  at  the  instance  of  the  defendants,  in- 
structed the  marshal  to  forbear  levying  It  on 
condition  of  tha  defendanta*  paying  tha  ooatai 
and  accordingly  the  marshal  did  not  make  a 
levy,  but  made  a  return  within  the  year  1S22, 
that  all  furthar  prooeadinga  ware  snspended  In 
IK1 
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SopiKMi  CkmBT  or  •na  UmnD  Burta. 


punuMiM  of  ikid  liiEtractloiiB,  and  tb»t  nupeu- 
•ion  waa  continued  until  the  jear  1826. 

A  Tory  Btrong  application  of  this  doctrine 
«raa  made  in  the  eaae  of  The  Uutual  ABsurance 
Society  T.  Stanard  et  aL  4  Munf.  63S.  In  tliat 
caae  a  deed  of  truit,  bearing  date  2ath  April, 
1808,  waa  held  to  be  overreached  by  a  judg- 
ment rendered  on  the  6th  of  May;  the  court 
applying  the  legal  fletion  that  the  judgment  in 
eoiitemplatiou  of  law  related  back  to  the  com- 
mencement of  the  term,  which  waa  before  the 
execution  of  the  deed. 

A  etitl  itronger  application  of  the  doctrine 
waa  made  by  the  same  court  in  the  case  of 
CoutU  V.  Walker,  S  Uish,  268.  In  that  cue 
the  oourt  held  that  a  judgment  creditor  had  a 
4S4*]  lien  iu  equity  upon  *the  equitable  eetate 
of  the  debtor,  iu  like  manner  aa  he  had  a  lien  in 
law  upon  hia  legal  estate;  and  a  deed  of  trust 
having  been  executed  by  the  debtor  conveying 
his  equitable  estate  to  a  trustee,  and  that,  too, 
for  the  benefit  of  creditors  between  the  com- 
menoement  of  the  term,  and  the  day  on  which 
the  judgment  waa  obtained;  the  same  relation 
of  the  judgments  to  the  first  day  of  the  tenn, 
as  in  the  caae  previously  cited,  waa  held  to 
exist,  and  thus  the  truat  deed  waa  overreached 
by  the  judgment. 

It  b  argued  tlint  the  Judameot  In  this  east 
was  barred  by  the  Act  of  Limitations  of  Vir- 
gioia.  Tliat  act  providea  that  no  action  of  debt 
alull  be  brought  against  any  executor  or  ad- 
ministrator upon  *  judgment  obtained  against 
Ua  testator,  or  intestate,  nor  shall  any  scire  fa- 
cias be  issued  against  any  executor  or  adminis- 
trator, to  revive  sneh  Judgment,  after  the  ex- 
Cation  of  five  years  from  the  qualification  of 
executor  or  administrator.  The  facta  in 
the  record  furnish  a  decisive  answer  to  tliis  ar- 
gument. It  appears  from  them  that  the  ad- 
ministration on  Reuben  Burton's  estate  was 
granted  on  the  9th  of  December,  1629,  and  this 
suit  was  brought  on  the  IGth  of  September, 
1854.  So  that  five  years  had  not  elapsed  from 
the  time  of  the  qualification  of  the  administra' 
tor. 

Thin  view  renden  it  unnecessary  to  examine 
whether  the  appelleea  wonid  not  have  been 
within  the  saving  of  the  statute,  u  contend- 
ed for  by  their  counseL 

Furthermore,  it  is  objected  that  there  shouU 
have  been  an  account  taken  of  the  administra- 
tion of  Beuben  Burton's  personal  estate, 
Without  stopping  to  inquire  whether  that 
would  be  necessary  in  any  case,  where  the  suit 
is  brought  merely  to  enforce  a  legal  lien,  it  is 
«  sufflolent  answer  to  this  objection  to  say  that 
there  la  abundant  evidence  m  the  record  that 
there  xras  no  personal  estate:  nothing,  there- 
fore, oould  have  been  more  unnecessary  or  uo- 
erofltabh  than  to  have  ordered  an  account  to 
I  taken. 

The  laat  objection  is  that  an  aoeount  ahould 
have  been  ordered  of  the  rents  and  profits  of 
the  coal  property. 

Here,  too,  the  record  furnishes  a  satisfactory 
answer.  Assuming,  for  the  purpose  of  meet- 
ing this  abjection,  that  by  analogy  to  the  case 
of  marshaling  assets,  a  court  of  equity  would 
not  decree  a  sale  of  real  estate  to  satisfy  • 
judgment  where  the  rents  and  profits  would 
discharge  it  in  a  reasonable  time,  as  was  held 
1^  the  eourt  in  the  ease  of  Tenneut's  Heirs  t. 

ass 


!,  ft  will  be  seen  that  the  debt* 


utterly  repel  tl 

it.    In  that  ca 

of  the  ancestor  were  said  by  one  of  the  judsea 

to  amount  to  $820,  and  the  annual  value  of  Uia 

laud  was  ascertained  to  be  (400. 

In  that  case,  therefore,  the  debt  would  b« 
satisfied  by  the  rents  and  profits  in  a  short 
time.  In  this  case  the  facts  are  these:  Ther* 
was  an  outstanding  life  estate  In  all  the  Spring- 
field tract  of  land,  except  the  coat  pits  and  th« 
mineral  spring.  Reuben  Burton's  interest  in 
the  coal  pits  was  two  fifths,  in  the  privilege  of 
working  them  during  the  lifetime  of  the  tenant 
for  life;  she  receivmg  annually  two  hundred 
'dollars  for  tbe  whole.  Reuben  Bur-  r*485 
ton's  resl  interest,  then,  is  only  two  fifths  of 
any  surplus  which  might  remain,  after  deduct- 
ing two  fifths  of  the  annual  rent  to  be  paid. 
But  tbe  parties  themselves  seem  to  have  con- 
sidered (200  per  annum  as  the  full  value  of  tha 
whole  privilege  of  working  them.  If  the  agree- 
ment of  the  parties  were  to  be  taken  as  th» 
standard  of  the  annual  value,  his  interest  would 
really  be  worth  nothing,  because  he  would  have 
to  pay  precisely  the  same  proportion  of  the 
rent  which  he  received  of  the  profits;  and  It 
must  be  assumed  that  they  were  worth  mors 
than  the  parties  fixed  as  the  value.  In  order  to 
make  any  surplus  at  all.  But,  at  all  events, 
there  is  nothlUE  in  the  case  to  justify  the  belief 
that  there  would  be  any  surplus  that  would  dis- 
charge the  judgment  in  a  reasonable  time,  or 
even  in  a  long  time;  for,  at  the  date  of  the  de- 
cree, the  whole  debt,  Including  principal,  in- 
terest, and  coBts,  amounted  to  about  $2,600; 
and  the  principal  being  (1,348.75,  there  woidd 
be  an  annually  accruing  interest  of  about  CSO, 
besides  the  annual  payment  of  two  fifths  of  the 
$200  for  rent,  which  would  be  (80  more.  Thus, 
it  will  appear  that  his  interest  of  two  flftba 
must  produce  |160  annually,  in  order  even  to 

Rrevent  the  debt  from  being  increased.  To  al- 
>w  tlSO  for  hia  two  fifths  would  require  that 
the  whole  should  be  worth  aunually  $401), 
which  is  precisely  double  the  sum  at  which  the 
parties  fixed  the  rent. 

This,  then,  seems  to  us  to  be,  emphatically,  a 
case  in  which  the  established  principles  of 
e<|Uity  justify  the  sale  of  the  property,  with  a 
view  to  accelerate  the  payment  of  a  debt  due  to 
a  judgment  creditor. 

I  every  respect  in  which  we  have  viewed  the 
i,  we  think  that  the  dccreee  of  the  Circuit 
Court  is  correct,  and   it   is   therefors  affirmed 
with  costs. 
This  cause  came  on  to  be  heard  on  the  tran- 
Tipt  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Virginia,  ana  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  adjudged  and  decreed 
by  this  court  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  herabj 
affirmed  with  costs. 


TEE  UNITED  STATES,  Defendant  in  Error. 

Importer  personally  indebted  to  United  BtatM 

for  duties. 

Am  action  was  Inatttated  bf  the  United  Statas,  t* 

PMcn  IS. 


Hbb>ith  and  Eixtoon  V.  Thi  XTwrm  SrAna. 


|lv(D,   but   whicb    rem&lDei]    UDpald.      Tbe    United 

tht  tmtr  with  TrtDCe  to  Lemuel  Tajlor.  who  was 
the  aoretr  Id 
boniU.  bnt  hn 
tbeir  ntlstRct 

aBkoimt  due  t 

erer   nlgbt  Ii 

eUlB.  In  imr 

tnsolTcnt  OT 

BucbuiBn,  or 

no  proper  pll 

StMtea  to  rect 

dutlei.     It  w&s  to  them  m  Inter  alloi  acta,  aod 

the  United  State*  were  not  called  Dpon  to  engap 

In,  or  to  uniuTct  an^r  ol  tbt  accounU  and  aet-offi 

HiatlBg  between  tbo«e  partlea.  In  a  lult  at  taw  like 

Tbe  Importer*  at  ^oodi  do.  Id  virtue  ot  the  Im- 

KrtatJon    thereof,    twcome    personsllj    Indebted    to 
t  United  Slates  tr-  ■■--  ---'— — •■  "•- 


curitj  of  the  bond  given  tor  the  dutli 

duties  doe   upoD   all   gooda   Imparted    conatltute  a 

Kraonal  debt  due  to  the  United  Statea  from  the 
porter,  IndependentlT  of  any  lien  on  the  gooda 
and  ot  nnj  bond  given  for  the  dutiea.  Tbe  con- 
•Ignee  of  gooda  Imported  la  for  thla  purpoae  treated 
aa  the  owner  and  Importer 
The  right  of  thr 


1   the 


..    tbe  dutiea   ae- 

-,.!■«   o(   the   term,   when   tbe 

■ed  at  the  port  of  entrj.    The  debt 


dutiea  la  then  due.  althoueb  It  mar  be  par- 
■DiB  Kiterwnrda  according  to  the  regulatloua  of  -"*- 

The  debt  due  to  the  United  State"  (or  dutlt 

iDiporled  mercbaudltie    la  not   eitlDculahed  bj    the 

STlng  or  bonda,  with  auretj,  for  the  aame.  The 
evenue  Collection  Act  of  1798  (ch.  128t  requlrea 
that  the  cotleclor  ahould  take  the  bonda  for  the 
duties  rrom  all  the  persona  who  are  the  Importers, 
■helher  they  be  partners,  or  part  owners. 

Tbe  government  of  the  United  States  have  a 
rtfStLt  to  reUla  moneT  in  their  hands  belonging  to 
1  inretj  la  a  bond  giTcn  tor  duties  whkh  are  un- 
paid until  a  ault  shall  be  terminated  for  the  re- 
mtrj  ol  the  amount  of  the  dutiea  on  the  goods 
toe  bv  the  importers.  The  goveramenl  Is  not 
obllied  to  appropriate  the  moaer  ot  the  anrety  to 
the  sallafactlon  of  the  bond,  but  maj  hold  It  aa  a 
Kcnrl^  Dotll  the  ault  is  determined. 
T  N  error  from  the  Circuit  Court  ot  the  United 
X  Btatea  for  the  Diatrict  of  Maryland. 

The  United  State*  Instituted  an  action  of  aa- 
luinpsit  agsinat  Jonathan  Meredith  and  Thom- 
as Ellicott,  to  recover  from  them,  aa  the  as- 
signees of  Bamuel  Smith,  James  A.  Buchanan, 
uid  Thomas  A.  Buchanan,  formerlj'  trading  as 
merchanta  under  the  firm  of  B.  Smith  ft  Bu- 
chanan, a  certain  amount  due  to  the  United 
States  for  dutiea;  the  United  States  claiming  a 
right  of  priority  of  payment  against  the  estate 
in  the  hands  of  the  trustees.  The  deed  of  trust 
to  tbe  plaiDtiffs  in  error  was  executed  by  S. 
Bmith  ft  Buchanan  on  the  9th  of  November, 
1820. 

In  July,  1B18,  there  waa  imported  into  Bal- 
timore, by  S.  Smith  ft  Buchanan,  and  by  Hot- 
lint  i,  H^lair,  a  quantity  of  merchandise  from 
Canton  on  tuard  the  brig  Unicom,  and  in  Feb- 
ruary, IBID,  the  same  persons  imported  from 
Calcutta  a  quantity  of  merchandise  on  board  of 
the  ihip  BraEilian.  In  the  importation  by  the 
*»T]  'Unicorn,  S.  Smith  &  Buchanan  had 
u  interest  of  two  thirds,  and  of  Dve  nitiths 
In  the  cargo  of  the  Brazilian;  the  remaining 
intereit  in  both  importations  belonging  to  Hol- 
lini  k  M'Blair. 

Entries  of  the  merchandise  of  both  cargoes 
■ere  made  by  John  Smith  HoUina,  one  of  the 
to  Left. 
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Sint  importers,  and  a  partner  tn  the  firm  of 
nllins  ft  M'Blair;  who,  with  James  A.  Bu- 
chanan, also  one  of  the  joint  importers,  and  a 
partner  in  the  flrtn  of  S.  Smith  ft  Biirhanau, 
and  a  certain  Lemuel  Taylor,  executed  to  the 
United  States  their  joint  and  several  bonds 
for  the  payment  of  the  duties. 

Upon  these  bonds  the  United  States  after- 
wards instituted  actions  against  each  of  the  ob- 
ligors, and  recovered  judgments  in  the  Circuit 
Court  for  the  District  of  Uaryland.  These 
judgments  have  been  twice  revived  by  scire 
facias,  and  are  now  in  full  force  and  unreversed. 

S.  Smith  ft  Buchanan  afterwards  became  in- 
solvent, aa  also  did  Lemuel  Taylor.  A  large 
sum  of  money  was  awarded  under  the  treaty 
with  France  to  Lemuel  Taylor,  which  waa 
claimed  by  Mr.  Colt,  his  assignee:  but  the 
United  States  withheld  a  part  thereof,  being 
tbe  amount  of  the  bonda  given  for  the  duties 
on  the  importations  by  the  brig  Unicom  and 
ship  Braziliau,  for  which  Lemuel  Taylor  was 
surety.  A  large  sum  of  money  was  also  award- 
ed to  Bmitb  ft  Buchanan,  under  the  treaty  with 
France,  which  waa  paid  to  Messrs.  Meredith 
and  Ellicott,  their  assignees.  The  sum  so  re- 
ceived by  the  assignee*  was  sufficient  to  pay 
the  amount  claimed  by  tbe  United  States  fcv 
the  duties  on  tbe  portions  of  cargoes  of  the 
Unicom  and  Brazilian,  which  had  been  im- 
ported by  S.  Smith  ft  Buchanan,  but  not  enough 
'-  -- ly  their  partnership  debt*.  The  United 
s  had  not  adverted  to  the  alleged  liability 
ot  S.  Bmith  ft  Buchanan,  for  the  duties  un- 
paid on  their  importations,  when  the  awards 
under  the  French  treaty  were  paid  to  their 
assignees. 

The  case  was  tried  before  the  Circuit  Court 
of  Maryland,  and  a  verdict  rendered  in  favor 
of  the  United  States.  The  defendants  prose- 
cuted this  writ  of  error. 

In  the  progress  of  the  trial,  the  defendants, 
now  plaintiffs  in  error,  offered  evidence  to  prova 
that  at  the  time  of  Lemuel  Taylor's  application 
for  the  benefit  of  the  insolvent  laws  of  Mary- 
land, he  was  indebted,  and  still  remains  in- 
debted to  the  estate  of  S.  Smith  ft  Buchanan, 
in  a  sum  more  than  sufBoient  to  pay  the  whole 
amount  due  upon  the  several  bonds  for  duties 
before  mentioned;  but  the  admissibility  of  this 
evidence  was  objected  to  by  the  counsel  for  the 
United  States,  and  the  court  sustained  the  ob- 
jection. 

The  case  was  argued  by  Mr.  Johnson  and  Hr, 
Meredith  for  the  ptaintilTs  in  error,  and  by  Mr. 
Helson  for  the  United  States. 

For  the  plaintiff!   " 

That   the  evidem 
mitted. 

And  UDon  the  main  questions  In  the  caae  it 
was  further  contended: 

■I.  That  the  debt  to  the  UniUd  States  [*48a 
for  the  duties  on  the  two  joint  importations  by 
the  Unicorn  and  Brazilian,  arose  exolusively 
upon  the  bonds  given  therefor;  and  that  the 
United  States  had  never  any  other  cause  of  ac- 
tion for  said  duties. 

n.  That  if  8.  Smith  ft  Buchanan  were  lia- 
ble to  tbe  United  States  for  said  duties,  bef(u« 
tbe  execution  and  delivery  of  the  bonds,  then 
the  same,  having  been  given  and  accepted,  op- 
erated in  law  a*  an  extingui^iBent  of  .auoli 
previous  liability.       Lnniz-tib  CiOOQIc 
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m.  ThAt  iU  0ntt«d  states  hBTS  b««ii  fully 
pud  And  utisfied  the  amount  due  for  dutlea  on 
the  said  joint  imporUtfoiu  out  of  the  moneys 
received  on  account  of  the  awards  in  favor  of 
the  tnuteei  of  Lemuel  Taylor,  under  the 
French  treaty. 

Mr.  Meredith  and  Mr.  Johnioii,  for  the  plaln- 
ttfa  in  error,  contended  that  the  Mt-oS  of  the 
debti  due  by  Lemuel  Taylor  to  S.  Smith  & 
Buchanan  should  have  been  allowed.    The  real 

Krtlea  in  the  eauae  were  the  aaaigneei  of  S. 
lith  ft  Buchanan,  and  the  uaigoee  of  Lem- 
uel Taylor.  The  United  State*  had  no  Interest 
In  the  eontroveray.  Tlie  suit  was  brouKht  in 
the  name  of  the  United  SUtea,  and  its  effect,  if 
soccessful,  would  be  to  relieve  from  the  Hen  of 
the  United  States  the  funds  retained  bv  them 
from  the  French  Indemnity,  and  to  enable  the 
kMigneea  of  Lemuel  Taylor  to  receive  the 
amount  from  the  Treasury  of  the  United 
States.  The  case  therefore  stood,  in  fact,  aa  a 
eontioverey  between  the  estates  of  the  Insolv- 
enta  represeoted  by  assignees.  The  United 
Statea  have  expressly  disclaimed,  bv  the  law 
olBoer,  all  Interest  in  the  canse.  Under  such 
droumstances,  the  law  of  set-off  fully  applies. 
Oted,  1  Term  Rep.  621 1  1  Washington  C.  C. 
R.  <27i  S  £ast'i  Rep.  2£T:  10  Wendell's  Rep. 
8M. 

The  bonds  operated  as  an  extinguishment  ot 
Uw  debt  for  the  duties  which  were  due  by  the 
Importeri,  and  which  were  a  lieu  on  the  goods, 
until  the  bonds  were  given.  On  the  execution 
of  the  bonds,  whiA  were  received  by  the  col- 
lector aa  the  substitute  for  the  responsibility  of 
Um  importera,  and  the  lien  on  the  goods,  the 
claim  of  the  United  States  was  upon  the  bonda 

Ilia  odIt  caae  whieh  fnterferea  with  this  po- 
■Itloa  Is  that  of  The  United  States  t.  Lyman,  1 
Ibson's  0.  C.  R.  GB2.  This  is  the  only  case 
in  which  an  action  for  debt  haa  been  brought 
for  duties  claimed  by  the  United  States.  It 
stands  alone  among  the  decisions  of  the  courts 
of  the  United  States ;  for  although  Mr.  Justice 
Washington  (in  2  Washington's  Circuit  Court 
Reports,  608)  affirms  the  law  as  stated  in  tho 
case  of  The  United  States  t.  Lyman,  yet  it  was 
not  the  question  before  bim. 

In  the  case  of  The  United  SUtsa  t.  The  As- 
signees of  Inskeep  and  Bradford,  3  Wash.  C. 
C.  Rap.  608,  it  was  decided  by  Mr.  Justice 
Washington  that  the  asaignees  of  Bradford  and 
Inskeep,  the  assignors  having  become  insolv- 
rat,  were  not  liable  out  of  the  estate  asaigned 
for  duties  on  merchandise  imported  by  Brad- 
ford and  Inskeep,  for  which  Bradford  had  given 
a  bond  to  the  United  States.  The  bond  was  an 
extinguishment  of  the  original  debt.  Cited, 
48B'J  also,  '9  Binduun,  341;  23  Berg.  &  Low- 
ber'a  English  Com.  Law.  Rap.  800;  10  Ibid.  6G; 
1  Maas.  G3. 

There  is  nothing  In  the  act  of  Congress  which 
looks  to  any  other  obligation  for  the  duties  but 
the  bond.  In  that  act  the  bonds  are  called 
bonds  for  the  payment  of  the  duties,  and  bonds 
for  the  duties. 

Mr.  Nelson,  for  the  defendants  in  error,  in- 
sisted; 

1.  That  8.  Smith  &  Buchanan,  by  virtue  of 
the  importations  of  1S18  and  1810,  in  the  Uni- 
com and  Brazilian,  became  personally  liable  to 
pay  to  the  United  States  two  thirds  of  the  du- 
««0 


ties  aceniing  n^n  the  flrat,  and  Ave  ninth*  of 
(.he  duties  accruing  upon  the  last  importation. 

2.  That  being  so  personally  liable,  they  wwe 
debtors  to  the  United  States  to  the  extent  of 
that  liability,  on  the  Oth  of  November,  1820. 

3.  That  the  deed  of  eonveynnce  from  B. 
Smith  A  Buchanan  to  the  plaintiffs  in  error,  of 
the  Bth  of  November,  1820,  waa  such  as  to  en- 
title the  United  States  to  a  priority  in  the  dis- 
tribution of  the  funds  received  under  aaid 
deed,eta^ 

4.  That  having  shown  the  enm  of  sixty  thou- 
sand dollars  in  the  hand*  of  the  plaintiffs  In 
error,  received  under  the  said  conveyance,  the 
Circuit  Court  did  not  err  in  giving  the  instrue- 
tions  asked  for  by  the  defendanta  in  error,  at 
the  trial  bakw. 

In  support  of  the  first  proposition,  Mr.  Nelson 
referred  to  the  acts  of  Congress  of  the  2Tth  of 
April,  1616,  sec.  7;  and  of  the  3d  March,  ITDV, 
sec.  30,  36,  4B,  63,  66,  62. 

To  show  that  the  duties  accrued  upon  the 
importation,  he  referred  to  The  Attorney-Gen- 
eral T.  Strsngforth,  Bunbury,  07;  Hargrava'a 
Im-w  Tracts,  212,  213;  The  Schooner  Boston,  1 
Gallison's  ReporU,  240;  The  Mary,  Ibid.  206; 
The  United  States  y.  Arnold,  Ibid.  348;  8.  a  9 
Cranch,  104;  The  United  States  v.  Prince,  2 
Gallison,  204;  The  United  SUtea  t.  Vowall,  S 
Cranch,  368;  The  United  SUtea  T.  I^man.  1 
Mason's  Reports,  400. 

And  that  the  obligation  for  the  payment  of 
the  duties  thus  accruing  attached  to  the  Im- 
porters personally  and  immediately,  he  main- 
Uined  by  a  reference  to  Salter  v.  Malapere,  1 
Rolle's  Rep.  3S2;  Comyn's  Digest,  title  Debt, 
A.  0;  2  Anstruther's  ReporU,  6G8;  Parker's  Re- 


Mason,  130. 

The  third  and  fourth  propositions,  Mr.  Nelson 
sUted,  were  clear  upon  the  Urms  of  the  con- 
veyance, wliicb  was  for  all  the  property  of 
the  grantors.  1  Kent's  Commentaries,  220-233; 
Qordon's  Digest,  62,  and  notes. 

Having  thus  shown  a  once  subsisting  elain 
against  8.  Smith  &  Buchajian,  whose  assignees 
the  plaintiffs  in  error  were,  Mr.  Nelson  pro- 
ceeded to  inquire  whether  there  was  anything 
in  the  case  made  by  the  evidence  offered  by  tbe 
plaintiffs  in  error  at  the  trial  below,  to  Impair 
or  discharge  that  claim;  and  he  argued  that 
there  was  noL 

1.  Because  the  bonds  exhibited  in  the  recoid 
operated  no  extinguishment  of  the  demand  for 

*2.  Because  the  judgments  and  tbe  [*490 
proceedings  thereon  offered  In  evidence  by  the 
defendanU  below,  could  produce  no  anch  ef- 
fect;  and, 

3.  Because  the  record  showed  no  payment 
or  satisfaction  of  the  claim  in  law  or  in  fact. 

The  bonds,  Mr.  Nelson  argued,  did  not  ex- 
tinguieh  the  claim  for  duties  arising  upon  tbe 
importations;  since,  if  even  taken  in  pureuanoe 
of  the  aet  of  Congreas,  they  were  mere  seeu- 
rities  and  collateral  to  the  original  liability. 

That  the  provisions  of  the  aeU  of  Congreas 
must  be  regarded  aa  incorporated  In  the  bonds. 

That  those  provisions  showed  that  it  nvrer 

was  the  design  of  their  «nartment,  that  the 

Pelen  IS. 
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boadi  ilioaM  ba  Ukm  h  Mttafution;  but,  on 
the  ooBtimrj,  wan  laok«d  to  m  mert  Mcuritiw. 
Aad  In  Mippoit  of  thi*  witnr,  Mr.  HeUon  n- 
fnrad  mad  oonuMnted  opon  tb«  acts  of  Con- 
gTMi,  of  th«  4th  of  July,  1789,  of  1799.  eh.  128, 
Mcm.  W,  4ff,  OE.  1  Huon't  Bop.  482;  3  Uuon, 
IW;  Knox  t.  IHven,  S  bkson,  S05;  Ton  t. 
Oodarfeh,  B  JohuoD'a  Kmorts,  E18;  Sherby  t. 
CbunpUn,  4  Jobna.  Rep.  4te;  The  United  States 
T.  AiUer  et  aL,  8  Wufaingtoii'a  a  a  Rep.  608. 

Bnt  be  laaiated  that  the  bonda  In  qneation 
ware  not  itatntorj  Instruinenta;  thmt  tbef 
wan  rolDntary  and  therefore  eollateral,  and 
eonsaqoentlf  operated  no  extiuguiBhment. 

That  no  one  bnt  tbe  owner  or  ownara, 
porter  or  fanporten,  eoBsignee  or  eonain 
ware  anthoriied  to  demand  a  credit  (or  dnl 
and  te  glre  bonda.    Aot  of  1799,  eb.  1E7,  _.- 
n-,  RpTia  r.  Dennie,  S  Peten*!  BnpraBie  Oonrt 
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t  in  thla  eaae,  the  Importer*  wera  Hollina 
A  ITBIalr  and  8.  Smith  ft  Bnehanan.  That  the 
bcHida  were  not  executed  by  them,  bnt  b^  John 
S.  WhIHm,  «■  nlndpal,  and  James  A.  Buchanan 
and  Lemoel  Taflar  aa  ■nretiea.  That  they 
woia,  therefore,  the  bonda  of  others  than  the 
impiMteia,  ownara,  and  eonaigneea;  of  a  third 
penon,  or  men  attmngcir,  which  could  not  c^wr- 
•t«  an  eztinndahmant  of  the  simple  contract 
debt,  th^  Matg  volontarj. 

That  John  8.  Hollina  waa  one  of  tbe  Arm  of 
Hollina  ft  hTBIalr,  Mr.  Halaon  argued  eonld 
make  no  difference,  ainoe  the  acts  of  Gongrasa 

Erovida  for  no  anch  eaaa;  and  although  it  might 
B  tme,  aa  between  Individoala,  that  tbe  Mmd 
or  other  apedaltr  of  one  partner  would  ex- 
tfngniah  a  simple  oontract  debt  due  from  the 
partnerahip,  the  law  preanming,  in  the  absence 
of  proof  to  the  contrary,  that  tbe  creditor,  Id 
accepting  and)  bond  or  ipeciaity,  receiTcs  it  in 
payment;  yet  nnder  tlte  acts  of  Congiaaa,  bonds 
of  UIm  eliaractar  oonld  ban  no  anch  effect: 
precisely  tiecauaa  ao  such  preanmption  could 
exiat  in  nlation  to  an  offlear  purely  ministerial, 
the  eolleetor  having  no  anthoritT  to  asi 
aay  bond  otiiar  than  nuA  aa  confoim  to 
qtoramenta  of  the  atatnte. 

That  anch  an  interpretation  of  tbe  act  of 
4*1*]  Congreaa  was  repugnant  *to  the  obriona 
policy  of  ite  framen,  Nnee  it  wonid  ba  calm- 
>  defeat  tbe  priority  claim  of  the  gov- 


Bnt  Mr.  Hdaoa  denied  that  these  wen  bonds 
^T«n  by  a  partner  for  a  partnership  debt; 
naintaining  that  the  evidence  and  verdict 
atated  In  the  reoord  showed  that  8.  Smith  ft 
Snrbanan  wen  separate  bnporten  for  their 
proportiona  of  the  cargoes  upon  which  the 
duties  accrued,  and  that  the  bonds  being  given 
by  John  8.  Holtlns,  who  waa  not  a  member  of 
their  firm,  wen  clearly  the  bonds  of  a  stranger, 
which  could  not  sxtinguisb  the  simple  eontract 
HahilHy. 

That  the  judgmante  and  the  proceedings 
thereon  did  not  extinguish  the  claim  of  dutiM, 
bo  maintained,  since  the  bonds  being  collateral, 
«id  the  obligation  created  hy  tham  coexisting 
with  the  original  liability,  it  was  competent  to 
tba  United  Btatea  to  puistM  all  pnper  nmedies 
HpoB  the  sacnritlea,  without  discharging  the 
orii^i  rcaponaibilitj  of  tlie  intportefa:  and  he 


nferred  in  support  of  this  position  to  Drake  r. 
Mitchell,  S  East's  Rep.  261. 

To  show  that  than  had  been  no  payment  in 
law,  he  referred  to  the  provieions  of  tbe  Treaty 
with  the  King  of  the  French  of  the  4th  of  July, 
1831,  and  to  the  Act  of  Congress  of  the  13th  of 
July,  1832;  to  The  United  SUtea  v.  Abom  at 
aL,  3  Mason's  Baporta,  130,  and  Martin  v.  The 
Mechanics'  Banit  of  Baltimore,  S  Harris  ft 
Johns.  S3S;  2  Esolnasse's  Cases,  088. 

That  then  had  bean  no  payment  in  faet,  he 
showed,  by  a  nference  to  the  correspondence 
contained  in  tbe  record. 

Upon  the  flnt  exception,  Mr.  Nelaoii  contend- 
ed than  waa  no  error,  because  Lemuel  Taylor 
waa  no  party  to  the  snit;  the  United  8tatea 
wen  the  pla&tifla,  not  only  nominally  bnt  sub- 
stantially and  really;  and  that  their  right  of 
recovery  could  be  m  nowise  affected  by  tbe 
atate  of  tbe  aocounta  between  8.  8mith  dc 
Bncbanan,  and  Lemuel  Taylor. 


This  is  a  writ  of  error  te  the  Cinmit  Court 
for  the  District  of  Maryland.  The  original  ac- 
tion was  assumpsit  brought  by  the  United 
States  a^inst  tbe  plaintiffs  In  error,  who  wsn 
the  original  defendanta,  to  recover  from  them, 
aa  assignees  under  a  general  assignment  of  the 
property  of  the  firm  of  Smith  ft  Buchanan,  tbe 
amount  of  certain  duties  alleged  te  be  due  from 
the  said  Arm  upon  certain  importations  in  the 
brig  Unicom  and  the  ahip  Bra^Iaa,  out  of  the 
funda  in  the  bands  of  the  asaigneea,  upon  tbe 


Ssara  1818  and  1818  Smith  ft  Buchanan  t 
ollina  ft  H'Biair,  two  separate  commercial 
firms  in  Baltimon,  imported,  on  their  own  ac- 
count aa  owners,  a  quantity  of  goods  from 
Calcutta  in  tbe  brig  Unicom  and  ship  Brazilian 
above  mentioned,  *on  which  the  present  [■4BI 
duties  were  claimed.  Smith  ft  Buchanan  wen 
the  Importers  and  ownrrs  of  two  tliirds  of  the 
cargo  of  the  ship,  and  five  nintha  of  that  of  the 
brig,  and  that  proportion  went  to  their  pos- 
session and  use.  The  nmainder  of  both 
eargoea  belonged  to  Hollina  ft  U'Blair.  The 
entries  of  both  cargoes  ware  made  at  tbe 
— ^•om-bonse  at  Baltimore  by  John  8.  Hollina, 
of  the  firm  of  Rollins  ft  M'Blair,  as  import- 
ed in  the  vessels,  respectively,  by  Hollina  ft 
M^lalr,  and  Smith  ft  Buchanan;  and  Hollina 
bonds  for  the  duties  in  the  common  form 
I  own  name;  and  Jamea  A.  Buchanan,  of 
the  firm  of  Smith  ft  Buchanan,  and  Lemuel 
Taylor,  who  is  admitted  te  be  a  men  surety, 
also  executed  the  same  bonda.   The  condition  of 


the  bonds  was  for  tba  payment  of  the  dutlea 
on  the  goods  "entered  by  the  i' 

John  a  Rollins,  for  Smith  ft  1 ,  

Hollina  ft  M'Btalr,  as  imported"  In  the  ship 
and  brig  respectively.  Upon  these  bonds  tba 
United  States  afterwards  instituted  actions 
against  each  of  tlte  obUoora,  and  recovered 
iudgmcnto  in  the  Circuit  Court  for  the  DiatrM 
>f  Maryland.  Theee  jndgmenta  have  been  rv 
vived,  and  are  now  in  full  force  and  nnreveraed. 
Smith  ft  Buchanan  became  insolvent;  and  after 
1«1 


SopUKK  Oomr  of  rxm  Vfmm  Bunr 


n  of  the  JndgnienU,  Taflor  kIn  b«- 
cune  Insolrsnt  under  Ihe  iusoWent  laws  of 
Maryluid.  One  BoMwell  L.  Colt  becune  tbe 
truitee  o(  Taylor;  and  afterwards,  under  the 
treaty  of  Indemnity  with  France,  a  large  lura 
of  money  wm  Awarded  to  him  by  the  com- 
niiuloners,  and  a  large  aum  of  money  wai  aisc 
awarded  to  Bmith  ft  Buchanan,  which  ha*  been 
raceived  by  the  original  defendtmta  »■  their 
saalgnee*,  uid  ia  more  than  luffletent  to  pay  the 
■OHM  now  claimed  by  the  Unit«d  Statei,  but 
not  enough  to  pay  the  partnershiD  debts  of  the 
Arm  of  Smith  &  Buchanan.  Taylor  applied  to 
the  Treaanry  Department  for  the  uiual  certifi- 
eatea  granted  to  claimantB  by  tbe  awards  under 


ment  to  tbe  United  States  upon  the  aforesaid 
bonds  and  judgments.  Since  that  period  an 
arrangement  baa  been  made  between  the  gov- 
ernment and  Colt,  the  trustee,  by  which  a  auf- 
Sclent  sum  of  tbe  moneys  so  due  by  Taylor  is 
reserved  in  the  treasury  to  secure  the  amount 
of  the  judgments  on  the  bonds  against  Taylor, 
and  the  residue  hss  been  paid  over  to  the 
tmstee.      And    the    present    action    has    been 


Utter  the  full  rights  and  remedies  of  the  United 
State*  to  ft  priority  of  payment  out  of  the 
moneys  of  Smith  &  Buchanan,  In  the  hands  of 
the  defendants  as  their  assignees.  To  repel  the 
auppoeed  equity  in  Taylor,  as  a  surety,  the  de- 
fenaants  offered  to  prove  that  at  the  period  of 
the  application  of  Taylor  for  the  benefit  of  the 
Insolvent  laws,  he  was  largely  indebted  to 
Smith  &.  Bnchanan,  and  in  a  sum  more  than 
■ulBcient  to  cover  the  whole  amount  due  npon 
the  duty  bonds  aforesaid,  and  still  remained 
•o  indebted.  The  court  rejected  the  evidence, 
ftnd  to  this  rejection  the  defendants  excepted. 
And  this  constitutes  the  flrst  bill  of  excep- 
4SS*]  tiona.  'Upon  this  we  have  bo  mora  to 
•ay  than  that  we  think  the  ruling  of  the  coort 
was  clearly  right.  Whatever  might  be  the 
merits  of  such  an  equitable  claim  In  any  suit 
brought  by  Taylor  or  his  assignee  against 
Smith  &  Buchanan,  or  their  assignees,  it  could 
bave  00  proper  place  in  a  suit  brought  by  the 
United  States  to  recover  demands  justly  due  to 
them  for  duties.  It  was,  as  to  them,  res  inter 
alios  acta;  and  tbe  United  States  were  not 
cftlled  upon  to  engage  la  or  to  unravel  any  of 
the  accounts  and  set-offs  existing  between  tnose 
parties,  in  a  suit  at  law  like  tbe  present. 

Afterwards  the  United  States  asked  an  in- 
struction to  the  jury,  which  was  ^ven  to  the 
jury;  to  which  the  defendante  excepted.  The 
defendants  then  prayed  certain  instructions  to 
the  jury,  which  the  court  refuted  to  give;  to 
which  refusal  the  defendants  also  excepted. 
These  exceptions  are  spread  at  large  upon  the 
record,  and  constitute  the  second  bill  of  excep' 
tioni.  It  is  unnecessary  to  recite  them  at  large, 
as  they  are  all  resolvable  into  the  leading 
points  which  have  been  so  fully  argued  at  the 
Mr;  and  we  shall  therefore  proceed  at  once  to 
the  consideration  of  these  points. 

The  first  question  Is,  whether  Smith  A  Bu- 
ehansn  were  ever  personally  indt^bted  for  these 
duties;  or,  in  other  words,  whether  the  import- 
ert  of  gooda  do,  in  virtue  of  the  importation 
thereof,     becoma    personally    indebted   to   the 


United  States  for  tlie  4utlM  due  thervoiii  «i 
the  remsdy  of  the  United  StatM  is  exclusively 
confined  to  the  lien  on  the  goods,  and  the  secu- 
rity of  the  bond  given  for  the  duties.  It  ap- 
pears to  us  clear  upon  principle,  as  well  as  up- 
on the  obvious  import  of  the  provisions  of  tbe 
various  acts  of  Congress  on  this  subject,  that 


from  the  importer  (and  the  consignee  for  this 
purpose  is  treated  as  the  owner  and  importer), 
mdependently  of  any  lien  on  the  goods,  and 
any  bond  given  for  the  duties.  The  language 
of  the  Duty  Aot  of  the  2Tth  of  April,  ISIO,  dh. 
107,  under  which  the  present  importations  were 
msde,  declares  that  "there  shall  be  levied,  col- 
lected, and  paid,"  tbe  several  duties  prescribed 
by  the  act  on  goods  imported  into  the  United 
States.  And  this  is  a  common  formulary  in 
other  acts  laying  duties.  Now,  in  the  exposi- 
tion of  statutes  laying  dutie*.  It  has  been  a 
common  rule  of  interpretation  derived  from  the 
principlee  of  the  common  law,  that  where  the 
duty  IS  oharged  on  the  goods,  tbe  meaning  la 
that  It  is  s  personal  charge  on  the  owner  by 
reason  of  the  goods.     Bo  it  was  held  in  ^m 

Attorney -General  v. ,  8  Anat.  R.  668,  where 

a  duty  was  laid  on  wash  in  «  still;  and  tt 
was  said  by  the  court  that  where  dntiea  mxa 
charged  on  any  articles  In  a  revenue  act,  t^ 
word  "charged"  means  that  the  owner  shall  be 
debited  with  tbe  sum;  and  that  this  rule  pre- 
vailed even  when  tbe  article  was  actually  lost 
or  destroyed  before  it  became  available  to  the 
owner.  Nor  ie  there  anything  new  in  this 
doctrine;  for  It  has  long  been  held  that  In  all 
such  cases  an  action  of  debt  lies  in  favor  of 
the  government  against  the  importer,  for  the 
duties,  whenever  by  'secident,  mistake,  [*4t4 
or  fraud,  no  duties,  or  short  duties  ha<re  been 

The  question  hss  also  been  asked,  at  what 
time  the  right  of  the  government  to  the  dutiea 
accrues  in  the  fiscal  senae  of  the  terms.  !%» 
answer  is,  at  the  time  when  tbe  goods  have  ar- 
rived at  the  proper  port  of  entry.  This  is  tl)« 
estabtjshed  rule  adopted  by  the  government  i]^ 
all   cases   where    there    has    been   a   new  a«t 

Ess  Bed,  increasing  or  diminishing  the  duties  Iq 
e  paid  on  goods  imported  after  a  specified  perj. 
od.     The  same  doctrine   whs  aflirDied  by  tttii 
court  in  the  cases  of  The  United  States  v.  Vow. 
ell,  6  Cranch,  SSS;  and  of  Arnold  v.  The  United 
States,  9  Cranch,  104.    But  although  the  duties      < 
thus  accrued  to  the  government  as  a  personsl      I 
debt  of  the  importer,  upon  tbe  arrival  of  tbe      i 
goods  in  the  proper  port  of  entry,  yet  it  is  but      is 
a  debitum  in  preaenti  solvendum  in  future,  tc-      f: 
cording  to  the  requiaitlons  of  the  Revenue  Ci>|.      ^ 
lection  Act  of  the  Zd  of  March,  1799,  ch.  128,      'i 
and,  therefore,  if  a  deposit    of    the    goods  ii 
made  by  the  importer,  or  a  bond  is  given  by 
him  for  the  duties,  pursuant  to  the  proviilsu 
of   that   act,   the   importer   is   entitled  to  ths 
full  credit  allowed  by  that  act.     But  it  ia  a 
mistake  to  suppose  that  if  a  deposit  is  mad*  of 
the  goods,  either  with  or  without  a  bond  ^vtoi 
for  the  duties,  the  rights  of  the  government  for 
the  duties  are  limited  to  the  lien  npm  the 
s;    and    cannot,    if  they  are   lost  or  de- 
stroyed, be  made  a  personal  charge  against  the 
importer.     On  the  contrsry,  the  Revenue  Ool- 
lectioa  Act  ol  1790,  ch.  12^  wva.  S2,  exprealy 
V«ten  It. 


I  un  Suioon  T.  Tbk  Dxim  Butci. 


dMhn*  tbftt  the  goods  depoitt«d  sluill  b«  kept 
by  the  collector  with  due  niid  reaioDkble  ears, 
kt  Uie  expense  and  risk  of  the  partj  on  whose 
account  tnej  have  been  deposited.  Our  opln- 
ion,  therefore,  on  this  point  is,  that  the  duties 
doe  apon  goods  Imported,  cwnstitute  a  personal 
debt,  and  charge  upon  the  importer,  as  well  as 
«  Uui  on  the  goods  themselves. 

In  the  next  place,  was  the  debt  due  for  the 
duties  on  the  goods  imported,  in  the  present 
ease,  extinguished  bj  giving  the  bond  b;  Hoi- 
Una,  in  the  manner  before  stated  T  We  have 
DO  doabt  that  these  bonds,  being  Toluntarj 
bonds,  an  valid,  and  that  Hollins  and  his  sure' 
ties  are  estopped  to  den?  their  validitj'.  But 
the  ouestion  is  not  whether  the]'  are  valid,  but 
whetner  the?  are  the  proper  statute  bonds  con- 
templated  \>j  the  Revenue  Act  of  1799,  ch.  126. 
It  is  to  be  observed  that  the  present  ease  is 
not  one  where  the  bonds  were  given  by  the 
■ole  importer  of  the  goods;  so  that  the  sole 
question  would  then  be,  whether  the  bond  of 
the  same  party,  who  was  personall;  liable  for 
the  duties,  supposing  the  bond  to  cover  all  the 
duties  due  and  payable  on  the  goods,  was 
extinguishment  of  the  simple  contract  debt  for 
those  duties.  But  the  present  is  a  case  where 
one  of  several  partners,  and  one  of  several 
joint  importers,  has  slven  fals  separate  bonds 
for  the  duties  due  by  law  bj  all  the  Importi 
either  aa  partners  or  as  part  owners,  a 
therefore,  where  the  true  question  Is  whether 
snch  bonds  under  such  circumstances  amount 
to  an  extinguishment  of  the  debt  due  by  all  the 
4t5*]  *ot^  importers,  aa  partners  or  as  part 
owners.  It  Is  certainly  incumbent  upon  taose 
who  assert  the  affirmative,  to  show  by  some 
dear  and  determinate  language  of  the  Revenna 
Collection  Act  of  17B9,  <£.  128,  that  the  eol- 
lector  was  thus  authorieed  to  take  the  separate 
bonds  of  one  of  the  importers  for  the  debt  of 
all;  and  that  it  was  the  legislative  inteatioo 
that  snch  separate  bonds,  when  taken,  should 
operate  a*  an  extinguishment  of  the  liability 
M  kll  the  other  importers.  Now,  it  la  plam 
that  where  the  goods  are  received  on  depodt, 
the  whole  goods,  and  not  merely  the  share  of 
the  partner  giving  the  bonds,  are  liable  for  the 
duties. 

bpon  a  eareful  review  of  the  other  provisions 
of  ue  act,  we  are  equally  well  satisfied  that 
In  every  case  within  the  act,  the  bond  for  the 
duties  IS  required  to  be  given  by  all  the  per- 
sona who  are  the  importers,  whether  they  be 
partners  or  part  owners;  and  that  the  collector 
is  no'   ■      '        -■     '  '     "      '- 

of  the  Joint  liability  of  alL  The  lansiuge  of 
the  62d  section  of  the  act  is,  'that  alt  dutiaa 
on  goods,  wares,  or  merehandiaa  imported  shall 
be  paid,  or  secured  to  be  paid,  before  a  permit 
shall  be  granted  for  landing  the  same;  and 
where  the  amount  of  mieh  duty  on  goou  Im- 
ported in  any  ship  or  vessel,  on  account  of  one 
person  only,  or  of  several  persons  jointly  inter- 
ested, shall  not  exceed  fifty  dollars,  the  same 
■hall  be  immediately  paid;  and  if  It  exceed  that 
SOJD,  shall,  at  the  option  of  the  importer  or  im< 
portera,  be  paid,  or  secured  to  be  paid,  by 
bond."     Now,   conitrutnp   this    language   dls- 


1  the   Importera   when 


tkere  is  mora  than  one,  there  la  not  the  sllgfat- 
difflculty  in  giving  full  efl'ect  to  every  word 
of  the  act.  Construe  It  the  other  way,  and  tha 
word  "Importers"  has  no  appropriate  use,  which 
Is  not  Included  in  the  other  language.  The  very 
form  of  the  bond  given  in  the  same  section, 
also  showa  that  it  was  the  Intent  of  the  act 
that  all  the  importera  ahould  be  parties  to  the 
bond ;  for  it  prescribes,  "Know  all  men  by  these 

'-  that  we  (here  Insert  the  name  of  the 

or  consignee;  or  if  by  an  agent,  the 
name  of  snch  agent,  and  of  the  importers  or 
consignees,  and  the  sureties,  their  place  of 
abode,  and  occupation),  etc"  It  Is  not  nn- 
important,  also,  to  consider  what  would  be  the 
oouseqnence  of  a  different  constmctlon  of  tiia 
act;  for  if  it  wonld  lead  to  great  Insecurity  in 
the  oolleetion  of  the  public  revenue,  and  enable 
Importera  to  snhetltiite  almost  at  their  own 
discretion  the  liability  of  one  of  the  Arm,  or 
one  part  owner  for  the  liabtUtles  of  all,  tt 
wonld  open  the  way  not  only  to  many  inten- 
tional evasions  and  frauds  upon  the  j<ut  right 
of  the  ffDVemment,  but  also,  in  the  eases  of 
the  death  or  insolvency  of  the  acting  partner 
part  owner,  leave  the  government  without 
redress  against  those  who  had  almost  exclusive- 
It  enjoyed  all  the  benefits  of  the  importation. 
On  the  other  hand,  the  eonatmctlou  which  we 
>iit  upon  the  act  imposea  the  burden  upon  those 
«ao  have  enjoyed  the  benefits;  ana  creates 
i  common  Intareat  in  a  vigilant  and  prompt 
'discharge  of  that  burden.  Nor  is  [*4S« 
there  any  hteonvenlenee  in  it;  for  if  all  the 
Importera  are  not  present,  a  letter  of  attorney 
■nay  readily  be  executed  which  will  meet  every 
exigency  of  eommerclal  business.  And  wa 
eaiuiot  hot  think  that  the  20th  section  of  the 
Act  of  IBSS,  eh.  149,  which  provides  that  any 
bond  to  tha  United  States  entered  into  for  the 
payment  of  duties  by  a  merchant  belonging  to 
a  firm,  in  the  name  of  such  firm,  shall  equally 
bind  the  partner  or  partners  in  trade  of  the 

Grson  or  persons  by  whom  such  bond  shall 
ve  been  executed,  was  intended  to  meet 
cases  of  this  sort:  and  that  it  demonstrates  the 
understanding  of  Congress  that  by  the  exist- 
ing law  then  in  force,  all  the  partners  were 
required  to  join  In  the  bond  for  the  duties. 

The  remainlnK  point  is,  whsthar  tuder  the 
circumstancea  of  tne  present  ease,  tha  govern- 
ment  has  actually   received   payment  of  1*^- 

....,__      ,.       ___■ _ jJjjjIj      ..      . 

^nch  ^aty,  and  the  awards  of  the  commis- 
sioners, there  was  originally  in  the  hands  of 
the  govemment  the  sum  m  sixty  thousand 
dollvB  awarded  to  Smith  ft  Buchanan,  which 
was  properly  and  primarily  applloable  to  the 
discharge  of  thess  vary  duties.  But  by  mere 
mistake,  arising  from  the  elrenmstance  that 
Hollins  alone  appeared  the  principal  la  the 
'      "  ~    Ith  *  Bach •--' ■ 


bonds,  and  Smltn 


Jachaaaa  bei^  naknown 


to  have  been  the  original  importers,  that  tum 
was  paid  over  by  the  govemment  to  the  prusat 
defendants,  as  asrignsss.  Had  tbs  (acu  bean 
known,  the  present  controversy  would  have 
stopped  at  the  threshold,  by  recouping  or  re- 
tainug  the  amount  from  the  awards.  The 
govemment  has  now  In  Its  possession  the 
funds,  under  the  awards  due  to  Taylor,  the 
surety  on  these  bonds;  and  It  certainly  had  the 
power,  if  it  pleased,  to  appropriate  the  suns 


(H                                        SuPBBiiK  OouK  <at  TBI  Vmitb>  Statis.  183t 

In    pkjment    of   the   debt.      The    question    b,  keep  pomhiIoq  oI  It.     It  mw  ualo  oempM  b> 

whether  it  hu  so  done.    Looking  to  the  whole  i!°?P'J'I 'Jf  '^■'"**  ^'■'"  i?,'S.V'  ""jl  «»n1"n^ 

traniactioni,  we  »re  Batwfled  that  it  hw  not.  er«iiy  known  >c  Chlcigo  to  be  accupM  u  m  mUl- 

It  retaini  the  fundi  of  Taylor  in  ita  handa  aa  tery  poit  of  tbe  United  Btatn.  Tba  bulldlngi  aboot 

Mourity  for  payment,  if  the  present  auit  should  *5*  Sfli'?". .rh*",?'*  ■J^.-'V^ii  lE'^JiJCS 

__(  k.  ... l.*..i .J  it  1...  _ii J  11..  ...1.  eTaeiiatea ;  altooasn  a  srcat  part  of  Ibe  movabla 

not  be  succeBaful;  and  it  haa  allowed  the  luit  propertj  In  and  atiant  It  wa»  aold.     In  1817.  Bmd- 

to  be  brought  in  the  nttme  of  the  United  States,  bean  bought  of  an  armT  coatractor,  lor  ona  thou- 

(or  the  benefit  of  Taylor.    It  baa  thus  carried  2!?.'' h^J:;i"3-{!.''Ki" ''"Ji*  ,^„'iil"'l™TSS*.':'! 

».•  tk-  i_t . ■  ._;_:i  _«  •!..   i_t  -f   iTin  attacliea  to  tne  bouaa  an  InelDanre,  oecnplea  aa  a 

out  the  intent  and  apint  of  the  Act  of  1779,  gardea  or  Bald,  o(  which   Bcaubeaa  contlnuad  la 

eh.  128,  sec.  65,  wbicb  declares  that  the  lurety  posBcasloD  until  1B36.     In  1823  the  lactor^-houaw 

paying  a  bond  for  duties  Bhall  have  and  enjoy  ^.lI'^.j^a^tT^lo'SihtV  BVau^iS'flrJu'f'Z,^. 

Uie  bke  advantage,  priority,  or  preference  for  a  red  dollars.    Ot  thiae  he  took  poS^Ion.  udCM- 

the  receipt  of  the  said  moneys  out  of  the  effects  tinued  to  occupj  theai.  and  to  coltlvats  Um  laniL 

of  the  insolTent.  as  are  reserved  and  secured  to  rJ?^m™™.&V°.S,^.^n%°"'K.^ttS^?iS%.S!r 

the   United   States.     We  think,  then,  that  no  In'uS^m*.  b^lll^  IUh"'o^.,.^n  tti*!!.!^^ 

payment   haa   been    made;    but   that   Taylor's  baTskept  tweutj   acres   laclosad  and   cnitlratad. 

fed.  h.,.  b«,.  hdd  o . ».,.  .p.ci.1  d.i»,it  5;;,3"t„-,s,'™IS!  ''«,?'i."i'ISTt'iS  IS 

lor  tne  indemnity  of  the  govemraent,  and  to  atkaea  of  the  Indian  aaent  at  Chicago,  tha  Beer*- 
abide  the  event  of  the  auit:   and  that  to  give  Urr  of  War  reqpestcd  Uie  commlniloDer  of  tbe  ge>- 
a  diftwent  construction  to  the  acts  of  the  of-  5''!L';^".'^..f?S!^.^;!?^*.V'!I^'^"»Sf  Jf'.hfT'^J: 
fleet,  of  tha  government  would  defeat  their  Si!S?^i£"Ir*iS5if iSSrSa'S'lSSt:^" 
true  objects,  aa  well  aa  the  purposes  of  sub-  war  that  be  bad  directed  this  section  o(  land  to  ba 
■fanria.)    liiEttna  reserved  from  sale  for  mllltar*  parposes.    In  Hav, 
tt™  a.  ™k;.i.   -.  .»  -»  *,.i»l--  .u  .  ♦!,  1881,  Beaubean  claimed  thia  laoS.  aVtt*  land  offlea 
Upon  the  whole,  we  are  of  opinion  that  the  in  Paleitlne.  for  pn^mpUon.    This  claim  waa  re- 
judgment  of  tbe  Circuit  Court  ought  to  be  af-  lected.  and,  bv  tha  commlsilooer  ol  the  laod  ollle^ 
fljmed.  "^  "**'  '"  Febraary,  1BS2,  luformed  that  the  land 
was    reserved   lor  mllltarj   puiposea.      Tbis  Infor- 
mation was  also  given  to  athara  who  applied  on  hia 
The  case  of  Nathaniel  Williams  et  al.  *.  The  b«haic.    In  IS34,  he  applied  for  this  land  to  the  ot- 

United    Stales,   which    waa    submitted   to   the  ?",L°„''V7.'il^i"f™  f-fSSJ'S^unS«  n.t'iiSS 

«Ap**i          A  „        ..1-                   t  •    >jt  In  i83o,  Beaubean  applied  for  tbe  lana  to  tne  lana 

^•T*J  court  Upon  the  argument  m  "the  present  omce  at  Chlcngo.  when  his  claim  to  pn-«mptlo« 

case,  is  far  less  stringent  in  its  circumstances  ""sa  allowed  ;  and  he  paid  tbe  purchass  monej,  and 

In  t„o,  ot  tk.  d.tad,.t,,  ..d  to.i.„  t„  '^•si,Shl!S."Sd,S'T&  pSSffi-LfS 

lass  difliculty.  ejectment.     Held,  tbst  Bcaubeaa  acquired  do  Utie 

The  judgment  in  that  caae  ia  also  affirmed.  to  <!>«  land  hj  his  cntrr.  and  that  the  right  of  the 

'  United  States  to  the  land  was  Mt  devealed  or  at- 

Thi.  ^   .        _          iULj        iv.  lecled  hj  tha  entry  at  the  laud  olBce  at  Chicago,  op 

This  causa  came  on  to  be  heard  on  the  tran-  acts  of  Beaubean. 

script  of  the  record  from  the  Circuit  Court  of  regliier  and  recelvsr  of  • 

the  United  States  tor  the  District  of  Maryland,  JhaV  th?  a*!;?*™?  fer*t£ 

and  was  argued  by  counsel  j   on  consideration  ilon.  and  or  uls  cultivating 

whereof,   it   ia   ordered   and   adjudged   by   this  ceding  year ;  because  thest 

court  that   the  judgment  of   the   said   Circuit  ''t^o"lrJani'pre''eTptl'o"rto 

Court  in  this  oause  be,  and  the  aame  ia  here-  declares  they  iball  not  bs 

by  afilrmed.  ictllia  upon  a  subject  mat- 
heir  juriadlctlon ;  as  mncl 

» .  jurlsiBctlon  was  declared 

not  to  eiteod  beyond  a  gWen  sum,  should  attempt 
cognliance  of  a  caae  beyobd  that  aum. 

Appropriation   of   land    by   tbe   government   ta 
nothing   more    or   li—    •-—    -— '--    "    -  — —    •— 


there  has  been  ao   appropi .-    — -    

'n  fact,  but  In  law.  for  a  military  post;  foi 


^ase  before  tbe  court 


intiiiT    rtnirontir .v.    ¥\  _i          t   ir only  In  fact,  but  In  law.  for  a  military  post;  lot  as 

JUUN  JACKSON,  on   the   Demise  of  Murray  Indian  ageacy  ;  and   for  the  erection   of  a   llghl- 

M'Connel,  Defendant  to  Error.  houie. 

By  the  Act  of  CongreBS  of  1830,  all  lands  are  ei- 

-   ,.! .,  ,__.  , .. _„         .      ,  empled  from  pre-emption  which  are  reserved  fron 

|>propristion  of  land  by  the  government— de-  „!£  br  order  of  tha  K-ealdent  of  the  Dnlted  BtatcL 

cision  of  register  and  receiver  of  land  office —  The  Prealdent  speaks  and  sets  through  the  beadi 

pre-emption— patent— Stats    rights— question  ^'^,^^«  r^«rWiS'?S"the'lr"™SeJt{"' dut"s."'''i^ 

whether  title  to  property  which  had  belonged  military  posts,  aod  Indian  affairs,  Including  an- 

to  United  States  has  paaaed  must  be  resolved  clea,  belong  to  tbe  war  Department.    A  reserraoea 

by  United  States  laws.  of  lands   made  at  the  request  of  Iht  'Secte-  [MIHI 

'  tary  of  War  for  purposes  ID  his  department,  aunt 
be   considered   as    made    by   tbe   Prealdent    ol   the 

EJectmeat  for  a  tract  of  land  la  Cook  County.  United  States  within  the  terms  of  the  act  ot  Con- 

Illinois,  being  a  fractional  section,  embracing  the  giess. 

military  post  called  Fort  Dearborn,  al  the  time  ol  Whensoever  a  tract  of  land  shall  havs  ooee  beea 
tbe  Institution  ot  the  aull :  In  the  posaesslon  of  the  legally  appropriated  to  any  paipoae,  from  that 
defendant  a<  the  commaDdlng  oDcer  of  th^  United  moment  tbe  land  thus  appropriated  becomes  aev- 
autes.  The  post  was  eitabllBhed  lo  ia04.  and  was  eted  from  the  mass  of  puEllc  lands ;  aod  no  anbse. 
occupied  by  the  troops  of  the  United  SIstcs  until  qnent  law,  or  proctamstton,  or  sale,  would  bs  eon- 
August  leth.  1812,  when  the  troops  were  mas-  straed  to  embrace  It,  or  to  operate  upon  tt,  at- 
SBcred.  and  the  tort  taken  by  the  enemy.  It  was  IhouKh  no  other  reserratlOD  were  made  of  It. 
re-occupled  by  tbe  United  Ktatea  In  1816,  and  con  The  right  ot  pre-emption  waa  a  bounty  extended 
tinned  to  be  so  held  until  May,  1823.  during  which  to  settlers  and  occupants  of  the  pobllc  domala. 
time  some  factory  bouees,  tor  the  use  of  the  Indian  This  bounty.  It  canngt  be  supposed,  waa  designed 
Department,  were  erected  on  It,  It  was  evncnated  to  be  eitended  to  the  aacrlflce  ot  public  estatSlah- 
by  order  of  the  War  nFpnrlinent  In  1S::3,  and  was.  ments,  or  of  great  public  Interests. 
t^  order  of  the  department,  aealn  occupied  In  NoihlnK  passes  s  perfect  title  to  public  laada 
troops  Id  1828.  as  one  ot  tbe  rallltsry  posts  ot  th<  with  Ibe  eicepllnn  of  a  few  cases,  but  a  patSBt 
United  States;  was  again  evBCuatnl  In  is:il,  tbi-  .  .  .  .. 
gBreramait  hmriog  authorised  a  person  to  take  aoii 


Wnjoax.  T.  jAOUiMf ,  rx  one  WGomnB. 


f  ll«a  u  wbU  to  pr*^npt1oiii  u  W  attar  parehAMa 
mt  poblte  landi. 

Am  met  of  the  LactsJatare  of  IlllnoU.  kItUi  ■ 
rl^C  to  the  holdiT  oT»  regHwr*  certlBcste  of  the 
cntTT  of  pablle  landa  t<" ~~-.~..i~-  ~»  —.- >. 


&  parfect  ligbt  to  IsfUIats  ■■  sh* 

■ItcnVtloti.  But  Conireia  ^tr«'  lBva>t»d)  iy  ttu 
-utltutlon,  with  tha  powir  o(  dlipoalni  of  tba 
ibllc  land,  and  maklux  naedtul  ralea  and  regula- 


Cooitltatlon,  with  tha  power  o(  dlBi>oalnf  of  tba 

ebllc  land,  and  maklux  needful  ralea  and  regul- 
na  reapectJns  It. 

Where  •  patent  baa  not  bean  laanad  for  a  part  of 
the  pabtlc  landa.  a  Btate  haa  do  power  to  oeclare 
eo;  title.  leaa  tban  a  paten^  valid  agaloat  a  claim 
•t  the  United  Btatea  to  the  land,  or  osalnat  a  title 
held  nnder  a  patent  snnted  br  the  Tfnlted  Stataa. 

Wbeoerer  the  gnralion  In  anr  court,  Btat< 
federal,  la  whether  the  title  to  propertj  which 
ttkiana   to   tha  Doited   State*   haa   paaaed,    that 

qDHtloa  mnit  be  reaolTed  b~  ""  ' '  "■-  "-'* 

ed  Btatea.     Bnt  whenerer  tl.. 
ifnrdlDK  to  thoae  lawa.  then  tl 


Maj,  1823,  when  it  was  evacuated  bj  order  of 
the  Eovemment,  and  waa  left  in  pownuion  of 
Dr.  A.  Woleott,  Indian  Agent  at  Cbicago. 

On  the  19th  of  August,  in  the  year  1828,  the 
military  poat  was  again  occupied  by  the  troop* 
of  the  gOTeroment,  acting  under  the  order  of 
the  Secretary  of  War,  as  one  of  the  military 
posU  of  the  United  SUtea.  The  post  was 
again  evacuated  by  the  troops  of  the  govern- 
ment in  the  moDtn  of  May,  1831,  though  tbe 


It  be  resolTCd  by  the  lawa  of  the  Dnlt- 

....  _t ,  j5^  propertj  haa  paaaed 

then  the  property,  like  al 

otbtf  in  the  atate.  la  auUect  to  State  leiialatlon 


IB  fu  aa  tbat  leiialatlon  u 


I  leglali 
with  tl 


pellate  tribunal  la  created,  Ita  JudgineDt  L 

and  even  where  there  li  aucb  sr "-*- 

their  In  dement  le  rouelnalve  wt 

conBterallr  In  queMlon,  ao  toni  l.  .. 

Bat  dlrectl)>  the  reverse  la  true.  In  relation  to  tbe 
Indcment  of  anr  court  aettns  hejond  the  pale  of 
Id  aatborit;.  The  principle  I*  eondaelr  and  ac- 
coratelj  atated  by  this  eonrt  In  the  cue  of  BUlott 
M  al.  V.  Peltaol  et  al.  1  Patera,  S40. 

ERROR  to  the  Buperior  Court  of  tha  Stata  of 
rUnois. 

In  the  Qreuit  Court  of  Cook  County  in  the 
State  of  Illinais,  an  action  of  ejectment  was 
commenced  in  Febmary,  1836,  by  John  Jack- 
•on,  on  the  demise  of  Hurray  IfConnel. 
anjnit  Da  la  Fayette  Wilcox,  for  the  recovery 
of  apart  of  tbe  military  post  of  Fort  Dearborn, 
at  Chicago,  In  the  State  of  Illlnole;  the  defend- 
ant being  then  In  poaaeasion  of  the  prranises  aa 
the  commander  of  the  poet.  The  defendant  ap- 
peared and  after  the  usual  pleadinga,  the 
eauM  was  brought  to  trial  in  October,  1S36, 
and  aubmitted  to  th«  oourt  on  an  agreed  state- 
ment of  facts,  whidi  waa  to  be  ^ken  aa  If 
found  a«  a  special  verdict. 

The  premises  aned  for  ars  part  of  fractional 
•eetion  10,  in  township  39,  north  of  range  li, 
(•St  of  the  3d  principal  meridian,  in  the 
Connty  of  Cook  and  State  of  lilinoia,  and  em- 
brace the  military  poet  called  Fort  Dearborn, 
of  which  post,  at  the  time  of  the  bringing  of 
this  suit  and  the  service  of  the  declaration 
tbenin,  the  said  defendant,  De  la  Fayette 
WitoDx,  was  in  the  powesaion  of  the  aaid  prem- 
SOO*]  ises,  'and  was  tha  commanding  ofScer 
nnder  tha  authority  of  the  United  SUtea  j  whieh 
peat  was  eatablfahed  by  the  United  States  In 
ISOt,  and  was  thereafter  occupied  by  the  troops 
St  the  Unltad  SUtea  tiU  August  IS,  1812,  when 
tb«  troops  were  massacred,  and  the  post  taken 
by  the  «i«nlea  of  tbe  country.  It  was  rs- 
sccopiad  br  tb«  tioopa  on  the  4th  of  July, 
llie,  in  whieh  year  the  United  Btfttea  oausad 
to  ha  built  men  tha  traetiona]  seetion.  No.  10, 
T.  IB,  N.  B.  14  aaat,  soma  factory -bouses  for 
ths  nss  of  tha  Indian  Dapartmait.  Tha  troopa 
l«L.  ad. 


the  military  post,  called  "^ort  iJearbom,  but 
left  the  same  in  the  poaaeasion  of  one  Oliver 
Newberry,  who  authotiEod  George  Dole  totaica 
and  keep  tbe  same  in  repair;  which  said  Dole 
accordingly  did.  Said  post  was  again  occupied 
by  the  troopa  of  the  government  in  June,  1S32, 
under  the  command  of  Major  Whistler,  an  of- 
ficer In  the  Army  of  the  United  States.  At 
the  time  Major  Whistler  took  possession,  being 
at  the  time  of  the  war  with  the  Sac  and  Fox 
Indiana,  sevaral  hundred  persons  were  In  the 
fort  for  security  against  the  Indians.  Tha 
military  poat  haa  beui  occupied  by  the  troopa. 


When  the  military  post  was  evacuated  in 
1831,  the  quartermaster  at  tbe  post,  acting 
nnder  orders,  sold  a  greater  part  of  the  mov- 
able property,  in  and  about  the  garrison,  be- 
longing to  the  government,  but  sold  none  of 
tha  buildings  belODging  to  the  military   post. 

In  the  year  ISIT,  <^hn  Baptiste  Beaubean 
bon^t  of  one  John  Dean,  who  was  an  army 


thousand  dollars;  attached  to  the  house 
was  an  incloaure  used  and  occupied  by  said 
Dean  as  a  garden  and  field,  and  Mr.  Beaul>ean 
then  took  poasesaion  of  the  house  and  inclosurs, 
and  continued  in  posaesaion,  cultivating  a  part 
of  the  incloeure  every  year,  from  the  year  1817 
to  tbe  17th  of  June,  1836. 

In  tS23,  the  factory -houses  built  at  the  poat 
..pon  the  tract  of  land,  were  by  order  of 
the  Secretary  of  the  Treasur?  sold,  and  Capt. 
Henry  Whiting  became  the  purchaser  thereof. 
In  tbe  same  year  Whiting  sold  said  improve- 
ments to  the  American  Fur  Company,  and  the 
company,  for  the  sum  of  Ave  hundred  dollars, 
sold  to  said  Beaubean,  who  took  possession 
thereof,  and  continued  to  occupy  the  same,  to- 
gether with  a  part  of  the  quarter  section  of 
Euad,  to  the  'date  of  the  commence-  ["501 
ment  of  this  suit.  Mr.  Beaubean  cootinnad  to 
occupy  said  houses  and  incloaure  upon  tha 
land,  Skcd  to  cultivate  a  part  of  the  land  un- 
moleated  and  undisturbed  oy  any  person  what- 
ever, from  the  year  1817  up  to  the  day  of  tha 
eommencement  of  this  s'"* 


Slnca  the  military  poat  waa  re-ooenpied  lif  tha 
United  Btataa  troops  in  1B32,  aa  before  staUd, 
to  wit,  before  the  first  day  of  May,  1B34,  tbe 
United  State*  built  a  light-house  upon  part  of 
tlie  land,  and  have  kept  constantly  indosod 
and  cultivated  for  the  uaa  of  the  said  garrison 
at  least  twenty  acres  of  said  land.  The  United 
States  troopa,  by  order  aad  consent  of  the  gov- 


SuvBEin  Oomr  or  thb  Umm  Qttrai 


^,  kftT«  also  used  and  oocnpled  mioiu 

other  gOTemmeiit  landi  iieix  and  adjolniog  ttw 
quarter  section  of  land. 

On  the  Zd  of  SepUmber,  1824,  Dr.  A.  Wol- 
eott,  Indian  Agent,  then  stationed  at  Chicago, 
wrote  the  following  letter  to  the  Secretary  of 
War  of  the  Vp\ted  Statca,  to  wit: 
Tort  Dearborn,  Oiicaga,  Bept.  2,  1824. 

"Sir;  I  have  the  honor  to  aameat  to  joor 
Gonaideration  the  propriety  of  maEing  a  reaer- 
vatlon  of  thli  poBt  and  the  fraction  on  which  It 
b  dtnated,  for  the  use  of  thia  agencv.  It  ia 
very  oonvenient  for  that  pnrpoee,  a*  ttie  auar- 
tera  aSord  sufficient  accommodation  for  all  the 
persona  in  the  employ  of  the  agency,  and  the 
•torehousea  are  aafe  and  eomiiio£oua  places  for 
jviaioDa  and  other  property  thai  nay  be 
>rge  of   the  agent.    The  bnildlnga  and 


ahould  it  ever  be  neoeeaary  to  ooaapy  them 
again  with  a  military  force. 
"Ai  to  the  size  of  the  fraction  I  am  not  eer- 


to  preaerre. 

1  have  the  honor  to  be,  eto., 

"Alexander  Woloott,  Jnn^ 
'^diau  Agent. 


IT  of 

depb 
not« 


Which  letter  _     _ 

of  War  of  the  United  SUtea,  on  the  30th  of 

inclosed  with  the  following 


from  Dr.  Woleott,  Indian  Agent  at  CSiicago, 
and  rrauest  yoa  will  direct  a  reserraticni  to  be 
made  for  the  use  of  the  Indian  Department  at 


that  poet,  agreeably  to  his  suggestion*.    I  have 
the  honor  to  be,  etc  J.  C  Calhoun. 

"George  Graham,  Esq.,  CommisBioner  of  the 
General  I^nd  OBice,  Treasury  Department." 
B02*]  'And  thereupon,  on  the  first  day  of 
October,  1824,  George  Oraham,  then  oommie- 
•loner  of  the  land  office,  addressed  a  letter  in 
reply  to  the  Seoretary  of  War,  at  the  same 


flrst  of  October,  IB24,  and  the  frao.  Sec.  10,  T. 
29,  N.  R.  14  B.  colored  and  marked  on  the  map, 
aa  reserved  for  military  purposes." 
The  letter  in  reply  is  as  follows,  to  witi 
General  Land  OCdea, ' 
lat  of  October,  1824. 
"SIT!     la   compliance   with   your   requesi 
have  directed   that   the   fractional   sect: 


est,  I 


7-SO 

cted,  should  be  reserved  from  sale  for  military 
purposes.    I  am,  ete.  Gewn  Graham. 

'Hon  J,  C  Calhoun,  Secretary  of  War." 

Which  fractional  section,  mentioned  In  the 
foregoing  letter  of  George  Graham,  ambraoes 
the  premiaea  sued  for,  and  Fort  Dearborn,  oo- 
eupied  t^  the  United  States  aa  aforesaid. 

After  the  writing  and  receipt  of  the  lettera 
aforesaid,  to  wit,  im  the  2Sth  day  of  May, 


ISSO,  Oongress  passed  a  law  granting  the  right 
of  pre-emption  upon  the  public  lands  to  every 
person  who  cultivated  any  part  of  a  quaner 
section  of  said  land  in  1829,  and  woe  in  the  act- 
ual poBsession  thereof  on  the  29th  day  of  Hay, 
1830;  but  which  pre-emption  right  does  not  ex- 
tend to  any  land  which  is  reserved  from  eala 
by  act  of  Congrees,  or  by  order  of  the  Presi- 
dent, or  which  may  have  been  appropriated 
tor  any  purpose  whatsoever,  or  for  the  use  of 
the  United  States,  or  either  of  the  SUtea  in 
which  any  of  the  public  lands  may  be  situated. 
Ur.  Beaubean  having  cultivated  a  part  of  F 
section  in  1829,  and  having  been  in  possession 
of  a  part  so  cultivated  on  the  20th  day  of  Hay, 
1B30;  on  the  7th  day  of  May,  1B31.  made  ap- 

elication  to  the  register  and  receiver  of  the 
nited  SUtes  land  oSce  at  Palestine,  in  Dli- 
nois,  and  offered  to  prove  a  pre-emption  upon 
the  land,  and  purchase  the  same  at  private 
sale,  under  the  pre-emption  law,  which  claim 
of  pre-emption  n^n  the  land  was  not  by  tha 
register  and  reoeiver  at  F^eatine  allowed  to 
Mr.  Beanbean. 

One  Bobert  Kende,  on  the  Tth  day  of  May, 
1831,  made  application  to  the  register  and 
receiver  of  the  land  office  to  be  allowed  to 
enter  at  private  sale  a  part  of  the  same  frae- 
tional  section  10;  and  the  claim  by  the  said 
register  and  receiver  was  then  passed  and  al- 
lowed, and  Bobert  Kenzie  was  then  permit- 
ted to  enter  at  private  sale,  undi-r  pre-emp- 
tion law,  the  north  fraction  of  fractional  sea- 
tion  10. 
After  the  application  of  Mr.  Beaubean  to 
le  register  and  receiver  at  Palestine  as  afore- 
lid,  to  wit,  on  the  Tth  and  I2th  of  May, 
1S31,  Joseph  Kitchell,  then  Register  of  the 
Land  Office,  addressed  letters  to  Elijah  Etey- 
'ard,  Esq.,  then  Commisaioner  of  the  General 
and  Office  of  the  United  States,  informing 
blm  of  the  application  of  tbe  said  Beaubean  to 
enter  said  S.  W.  F.  section  10,  "town-  1*503 
ship  30,  north  of  range  14  east,  untlcr  tbe  Pre- 
emption Act;  and  on  the  2d  of  November,  1831, 
Mr.  Beaubean  addressed  a  letter  to  tbe  said 
Hayward,  Commisaioner,  etc.,  stating  that  in 
the  month  of  May  preceding  be  had  Bled  in 
the  office  at  Palestine  aforesaid,  proof  of  Us 
right  of  pre-emption  to  the  land,  and  insisting 
that  he  was  entitled  to  have  the  claim  allowed; 
and  In  answer  thereto  was  informed  by  the 
oommissioner  by  letter,  dated  the  2d  of  Febru- 
ary, 1B32,  that  said  southwest  quarter  of  said 
fractional  section  10,  T.  SB,  N.  R.  14  E.  was 
reserved  for  military  purposes.  On  the  1st  of 
October,  1824,  several  other  persons,  in  behalf 
of  said  Beaubean,  after  his  application  as  aiore- 
said,  prior  to  the  said  2d  of  February,  1832, 
made  inquiry  by  letter  of  said  commtasioner 
touching  the  same,  and  were  informed  by  the 
commissioner  that  the  tract  of  land  had  been 
reserved  for  military  purposes,  and  said  Beau- 
bean's  application  as  aforesaid  was  rejected. 

Afterwards,  to  wit,  on  the  19th  day  of  June, 
1834,  Congreaa  passed  an  Act  to  revive  the  pre- 
emption law  of  the  Z9th  of  Ma^,  1830.  by  the 
first  section  of  which  act  is  provided  that  every 
settler  or  occupant  of  the  public  lands  prior  to 
the  passage  of  tbis  act,  wbo  is  now  in  poues- 
sion,  and  cultivated  any  part  thereof  in  1833, 
shall  be  entitled  to  all  the  benefits  and  privi- 
l^as  of  the  Act  entitled  "Aa  Act  to  grant  pre- 

D,,,..aB,GoO;fte">»- 


Wilcox  t.  Jaoksox,  ex  DCii.  IfOomnn. 


MDption  riotita  to  Mttlen  m  public  lands,"  ap- 
proved  2Stli  May,  1830,  and  the  Act  is  hereby 
KTivcd,  and  ehall  coDtinue  in  force  two  years 
from  the  poaiage  of  this  act  and  DO  longer:  and 
Mr.  Beaubean  naving  cultivated  a  part  of  the 
fractional  quartei  of  aection  ID  in  1S33,  and 
baTtug  been  in  the  actual  poaieasion  and  ■ 
pane;  of  the  part,  so  by  him  cultivated,  oi 
Iflth  day  of  June,  1834,  the  d^e  of  the  paesage 
of  the  last  recited  law,  did,  in  the  month  of 
July,  1834,  apply  to  the  regitter  and  receiver 
of  the  United  BUtea  land  office  at  DanviUe,  in 
niinois,  for  leave  to  prove  a  pte-emption,  and 
enter  the  frairtiouat  quarter  under  tne  last  ~~ 
eitod  act;  whiuh  application  and  claim  of  Be 
hfn  waa  rejected  by  the  uiid  register  and 
eeiver  at  Danville  aforesaid,  who  informed 
BeMibean  that  aaid  land  waa  reserved  for  mil 


eott,  Indian  Agent,  and  J.  C.  Calhoun,  Secre- 
tary of  War,  and  George  Graham,  Commiaaion- 
er  of  the  General  Land  Office,  hereinbefore  re- 
ferred to  and  set  Forth,  to  wit,  on  the  2Sth  day 
of  June,  1834,  Congress,  by  a  law  approved 
upon  that  day,  created  two  additional  land  dis- 
trieta  in  lllinoia;  one  called  northwest  and  the 
other  the  northeast  land  districta  of  the  State 
of  Illinois,  and  the  last -mentioned  district  in' 
clndea  the  land  in  controversy. 

By  the  fourth  section  of  said  Act,  it  ia  pro- 
vided that  the  President  shall  be  authorised, 
so  BOon  as  the  survey  shall  be  completed,  "to 
eanae  to  be  offered  for  sale,  in  the  manner  pt«- 
•olbed  by  law,  all  the  lands  lying  in  said  land 
diatrict  at  the  land  office*,  in  the  respective  dis- 
trtcta  in  which  the  lands  so  offered  is  em- 
braced,  reserving  only  section  16  in  each  town- 
aldp,  the  tract  re«ened  for  the  village  of  Ga- 
kuk;  such  other  tracts  as  have  been  granted  to 
•04*]  individuala  'and  the  State  of  Illinois, 
and  suoh  reaerration  aa  the  President  shall 
deem  neoeasary  to  retain  for  military  posts; 
any  law  of  Congress  heretofore  existiiig  Co  the 
eontrary  notwithstanding." 


triets  a  land  office  at  such  time  and  place  as  the 
Frealdent  may  deem  neceasaryi"  and  that  a 
land  office  waa  established  in  laid  northeast 
land  district  before  the  Ist  of  llay,  183fi,  which 
it  the  land  office  at  Chicago- 
After  the  passage  of  the  act,  and  after  the 
land  office  aforesaid  was  eatablished,  the  Pres- 
ident of  the  United  States,  on  the  mh  day  of 


1  land  diatrict  to  be  sold  at  said  land 
offiee  at  Qiicago.  Among  said  lands  so  pro- 
claimed for  sale,  is  the  said  fractional  section 
10,  in  township  SB,  N.  B.  14  E.  unless  the  same 
ia  exoepted  by  the  general  exceptiim  in  said 
proclamation,  in  the  words  following,  to  wit: 
*The  lands  reserved  by  law  for  the  use  of 
■ebools,  and  for  other  purposes,  will  be  exclud- 
ed from  the  sale." 

The  lands  were  directed  by  the  proclamation 
to  be  sold  iX  Chicago  land  office  aforesaid,  on 
tke  16th  day  of  June,  183S,  and  before  the  said 
Ifith  day  of  June,  to  wit,  in  the  month  of  April, 
U3S,  the  Commissioner  of  the  General  Land 
OSlee  eaueed  to  be  transmitted  to  said  land  of- 
Aee  at  Chicago  the  extended  plat  of  the  land  in 


the  said  proclamation  mentioned,  marking  and 
coloring  upon  said  plat  certain  lands  to  be  re- 
served from  sale;  but  neither  the  fractional 
section  10,  or  any  of  the  divisions  thereof,  were 
so  marked  or  colored  to  be  reeerved  from  sale. 

At  the  bottom  of  the  President's  proclama- 
tion is  a  general  notice  requiring  aO  person! 
who  claim  the  right  of  pre-emption  to  any  of 
the  lands  in  the  proclamation  mentioned,  to 
appear  before  the  register  and  receiver  of  the 
land  office  before  the  day  appointed  by  said 
proclamation  for  the  sale  of  said  lands,  and 
prove  their  pre-emption;  and  after  the  notice 
the  said  John  Baptiste  Beaubean  did,  on  the 
2Sth  day  of  May,  1836,  appear  before  the  re^s- 
ter  and  receiver  of  the  land  office  at  Chicago, 
there  prove  to  the  satisfaction  of  the  said  rw- 
ister  and  receiver  that  he  waa  entitled  to  tiM 
right  of  pre-emption  to  the  said  southwest  frao- 
tional  quarter  of  fractional  section  10,  and  Mr. 
Beaubean  did,  on  the  28th  day  of  May,  1886, 
enter  and  purchase  at  private  sale  of  the  DoH- 
ed  States  and  of  the  register  of  said  land  oSoe, 
the  southwest  fractional  section  10,  and  then 
and  there  paid  to  the  receiver  of  aaid  land 
office  one  dollar  and  twenty-Sve  oents  per  acre, 
in  full  payment  for  said  land,  and  obtained 
from  the  receiver  aforesaid  the  following  re- 
ceipt, to  wit: 

"Land  Office,  at  Chloago,  Dlinoia.) 
28th  May,  1835.  J 

"Pn-emption  Act,  IBth  June,   1B34. 

"Vo.  6.  Received  of  John  Baptiste  Bean- 
bean,  of  Cook  County,  Illinois,  the  sum  of 
ninety-four  dollar*  and  sixty-one  cents,  being 
in  •full  payment  for  the  southwest  [*B05 
fractional  quarter  of  section  No.  10,  in  town- 
ship No.  39,  north  of  range  No.  14,  east  of  the 
third  principal  meridian,  containing  seventy- 
five  acres  and  sixty-nine  hundredths  of  an  aore, 
at  the  rate  of  11.25  per  acre. 

"94.01, — Michigan  ^per. 

"te.  D.  Taylor,  Receiver." 


cate  in  the  words  and  figures  following,  to  wit; 
"Land  Office  at  Chicago,  Xllmois, ) 
May  Z8th,  1835.  f 

"No.  8.  It  is  hereby  certified  that,  in  por- 
BUance  of  law,  John  Baptiste  Beaubean,  of 
Cook  County,  State  of  Illinois,  on  this  day 
purchased  of  the  register  of  this  office  the  lot 
or  southwest  fractional  quarter  of  section  num. 
ber  ten,  in  township  number  30,  north  of  range 
fourteen  east,  containing  seventy-five  and  six- 
ty-nine hundredths  acres,  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,  amount- 
ing to  ninety-four  dollars  and  seven ty-flve 
cents,  for  which  the  said  John  Baptiste  Beau- 
bean has  made  payment  In  full  aa  required 
■""  law.    Now,  therefore,  be  it  known,  that  on 


John  Baptiste  Beanbean  shall  be  entitled  to 
receive  a  patent  for  the  lot  above  deaoilwd. 
"James  Whitlock,  Register. 

"Pre-emption  Act,  1834." 

Which  certificate  was  presented  to  the  Com- 
missioner of  the  General  I^nd  Offloe,  and  filed 
in  the  office. 

Afterwards,  to  wit,  on  the  4th  day  of  Mard, 
183a,  the  register  of  the  said  land  offloe  at  ChU 
cago  made,  signed,  and  deliTered  to  Mr.  Bean- 


EJuFBEia  Court  or  tbk  Uhitis  BxATn. 


beka  lib  eertiftcate  in  the  word*  Hiil  flgurM 
following,  to  wit: 

'O^and  Office,  Chicago,  Illinoii. 

1,  Junea  Whitloeic,  register  of  the  laud  ot- 

Am  at   Chicago,   in   ibe   State   ol   Illinoii,   do 

harebj  oertiff  that  John  Baptiate  BeaulKan,  of 

tha  town  of  Chicago  and  State  of  Illinois,   *' ' 


C-emption  righta  to  aettlera  on  the  public 
da,"  passed  the  E9th  day  of  May,  IS30,  prove 
to  the  eatiafaction  of  the  register  and  recelTer 
that  the  laid  Beaubean  was  entitled  to  tha 
right  of  pre-emption  under  said  Act  of  the  19th 
of  June,  1834,  to  the  aouthweBt  fractional  quar- 
ter of  fractional  section  number  ten,  in  town- 
ahip  39,  north  of  range  number  fourteen  eaat, 
uia  the  said  Beaubean  did  then  enter  and  pur- 
chaae  of  the  United  States  and  of  the  register 
of  aald  office  the  said  southwest  fractional 
quarter  of  fractional  section  number  tei , 
township  number  thirty-nine,  north  of  range 
number  fourteen  east,  of  the  third  prin 
meridian,  situated  in  the  district  of  landj 
fered  for  sale  at  the  land  office  at  Chicago 
aforeaald,  and  is  included  in  the  northeast  land 
50«*]  'district  of  the  State  of  lUinoia,  which 
tract  of  land  contains  seventy-five  acres  and 
sixtj-nine  hundredths  of  an  acre)  for  which 
tract  of  land  he,  the  said  Beaubean,  paid  the 
sum  of  ninety-four  dollars  and  sixty-one  cents, 
being  one  dollar  and  twenty-five  cents  per  acre 
in  full  payment  for  the  aame. 

"All  of  which  appears  by  the  paper*  on 
flh  in  said  land  office,  and  by  the  maps,  plats, 
and  records  of  said  office  now  here. 

"Qiven  under  my  hand,  a*  register  as  afore- 
ssJd,  at  the  land  office  aforesaid,  this  4th  day 
of  Marob,  in  the  year  of  our  Lord  1S33. 

"James  Wbitlock,  Regis  ter." 

Afterwards,  to  wit,  on  the  2d  day  of  July, 
1830,  Congress  passed  an  Act  entitled  "An 
Act  to  eonfirm  toe  sales  of  public  land*  in  cer- 
tain oases,"  by  the  second  section  of  which  it 
is  provided  that  "in  all  cases  where  any  entry 
has  been  made  under  the  pre-emption  laws, 
pursuant  to  Instructions  sent  to  the  register 
and  receiver  from  the  Treasury  Department, 
and  the  proceedings  have  been  in  all  other 
rospeeta  fair  and  rwular,  sueh  entries  and 
sales  are  hereby  connrmed,  and  patent*  shall 
be  issued  thereon  as  in  other  cases." 

It  is  admitted  that  the  defendant,  Wilcox,  at 
the  oommenoement  of  this  suit,  and  at  the  time 
of  the  service  of  the  declaration  in  ejectment 
herein,  waa  in  the  occupancy  and  possession 
of  Ua  premises  in  said  declaration  mentioned, 


la  premues 
wUcA  is  »  stockade  of  pickets,  including  some 
wooden  buildings  in  which  the  soldiers  and 
officer*  reside,  and  that  the  rents  and  profits 
of  aaSd  premises  then  were,  and  still  are  of  the 
▼alna  of  three  dollar*  per  month. 

It  i*  abo  admitted  that  said  defendant 
Wilcox  then  waa,  and  etili  is  an  officer  in  the 
Cnited  State*  Army,  and  was  ordered  into 
poaaession  and  command  of  the  military  pt»t 
on  the  premiaea,  together  with  the  United 
8t*tea  troopa  under  his  command,  by  order  of 
the  Becretary  of  War  of  the  United  States;  and 
UiSit  aaid  Wiloox  claims  no  right  of  ownership 
ta  hiuaelf  to  the  land,  but  i*  in  poeaeasion  of 


and  oecopies  the  same  not  In  hia  own  right,  but 
as  an  offloer  of  the  Army  of  the  United  SUtea 
only,  in  the  command  of  the  poet,  actlns  under 
order  of  the  Secretary  of  War,  and  othia  su- 
perior officer,  and  of  the  United  States. 

After  the  purchase  of  the  said  land  by  Hr. 
;  Beaubean,  as  hereinbefore  stated,  to  wit,  on  the 
I  sixth  day  of  February,  1833,  he,  the  aaid  Bean- 
bean,  by  deed  duty  executed,  acknowledged, 
and  recorded,  according  to  the  laws  of  the  said 
State  of  niinois,  for  and  in  consideration   of 

the   sum   of  dollara  therein   expreaaed, 

add  and  conveyed  the  aaid  premiaea,  in  Um 
declaration  mentioned,  to  Hurray  IfConnel, 
the  lessor  of  the  plaintiff;  who  purchaaad  with 
a  knowledge  that  a  controversy  existed  between 
Mr.  Beaubean  and  the  government  about  aaid 
land. 

It  is  further  admitted  that  after  the  purehaaa 
of  the  land  by  J.  B.  Beaubean,  aa  hereinbefore 
stated,  Elijah  ^yward,  Esq.,  then  Commis- 
sioner  of  the  General  Land  Office,  on  the  Slst 
of  July,  1836,  addressed  a  letter  to  the  reeUter 
and  receiver  of  the  land  office  *at  C3ii-  [*ft07 
cago,  stating  that  it  had  been  repreaented 
to  the  depiMtment  that  the  land  officer* 
at  Chicago  had  permitted  to  bo  sold  said 
southwest  fractional  section  10,  T.  SB,  N, 
R.  U  E.,  includinjg  the  sits  of  Fort  Dear- 
bom,  and  Informing  them  that  such  sale 
i*  invalid  In  consequence  of  the  reservation 
and  appropriation  of  said  fraction  for  mili- 
tary purposes,  since  the  year  1824,  and  di- 
recting the  receiver  to  refund  to  Hr.  Bewi- 
beaa  the  amount  of  the  purchase  money  paid 
thereon,  which  money  was  tendered  by  the 
receiver  to  Mr.  Beaubean,  who  refused  to  re- 
ceive the  same. 

On  the  £3d  of  January,  In  the  year  18S4, 
Elijah  Hayward,  then  Commissioner  of  th* 
General  lAnd  Office,  addressed  a  note  to  the 
Hoa.  Lewi*  Cass,  then  Secretary  of  War  of  the 
United  States,  inclosing  a  copy  of  the  letter  of 
the  SOth  of  Beptember,  1824,  from  the  than 
Secretary  of  War,  Ur.  Calhoun,  requesting 
that  said  tract  i>f  land  at  Chicago,  up<m 
which  Fort  Dearborn  waa  situated,  might  be 
reserved  for  the  Indian  Department,  and  a 
copy  of  the  Commissioner  Graham's  reply,  of 
the  1st  of  October,  1824,  hereinbefore  set 
forth,  stating  that  he  had  directed  the  land 
te  be  reserved  for  military  purposes,  and  aft- 
er stating  that  the  tract  of  land  in  question, 
designated  as  fractional  section  10,  T.  39,  N. 
R.  14  B.  was  claimed  under  the  aot  of  Con- 
gress granting  pre-emption  rights;  and  Mr. 
Commissioner  Hayward  then  requested  said 
Secretary  Cass  to  advise  the  offioe  whether  tt 
was  then  (to  wit,  on  the  23d  of  January, 
1834)  needed  by  the  War  Department,  and  if 
so,  whether  it  is  considered  a  military  reser- 
vation, or  as  a  reservation  for  the  use  of  the 


to  the  Inquiry  of  the  Commissioner, 
iforming  him  that  the  reservation  at  Chieago, 
alluded  to  in  the  letter  of  the  Commissioner,  of 
the  23d  January,  1834,  was  wanted,  and  was 
ictually  used  for  military  purposes. 

It  is  admitted  that  various  persons,  from 
ime  to  time,  have  resided  upon  the  fractional 
luarter  section  10  as  well  as  Mr.  Beaubean,  but 
hose  persons  ware  all,  ia  some  way,  eon- 
Peters  II. 


isn                                       ^^Loox  T.  Jacbsoit,  kx  dkh.  M'CoRintf.  SOT 

n«etad  with  th«  Aimv,  knd  meting  under  the  pre-emption  claim  of  Bee.nb«mB;  And  the  entry 

oommftDd   of   the  Untted   States   officera;   uid  and  pretended  purchase  \>j  him  were,  therefore, 

that  ODe  Samuel  T.  Brady  (who  was  a  settler  aa  against  the  United  States,  utterly  null  and 

at  said  military  post),  in  June,  183S,  presented  void. 

his  claim  to  the  Tight  of  pre-emption  to  the  1.  Beaubean's  possession  and  occupancy  were 
land,  before  the  register  and  receiver  of  the  subject  to  the  control  of  the  officers  and  troops 
aaid  land  office  at  Chicago,  but  which  claim  wss  of  the  United  States  stationed  at  Fort  Dear- 
rejected  bv  the  land  ofBcers,  or  never  acted  born;  and,  tberefore,  be  could  not  acquire, 
apon  by  them.  within  the  meaning  of  the  acts  of  Congrras,  a 

AH  the  facts  herein  stated  are  admitted  to  be  pre-emption  ri^ht  to  any  part  of  the  premisea. 

trtie;    bat  they  are   not   admitted   to   be   evi-  2.  The  premises  in  question  were  withdrawn 

denee  in  tlie  canse  nnlesa  the  court  should  be  from  the  general  operation  of  the  pre-emption 

of  opinion,  upon  the  hearing  of  the  case,  that  and   other   laws,   by   the   Act   of   Congress   of 

the  facta,  or  any  of  them,  would  be  admissible  March  3d,  ISIS,  "To  authorize  the  aate  of  oar- 

aa  evidence.  If  c^ered  in  evidence  by  one  party  tain  military  sites." 

and  objected  to  by  the  other,  upon  the  trial  of  *3.  It  not  so  withdrawn,  the^  ware   [*BOt 

the  eause  before  a  jury.  yet  excepted  from  the  pre-emption  laws  of  the 

It  is  agreed  that  if  the  court  should  be  of  2gtb  of  May,  1830,  and  the  I9th  of  June,  1834; 

opinion,  npon  the  hearing  of  the  case,  that  the  because  reserved  and  appropriated,  or  at  leaat 

law  of  the  eaae  Is  with  the  plaintiff,  a  judg-  appropriated,    for    ose   of    the   United   Statu, 

■lent  shall  be  rendered  that  he  recover  his  term  within  the  meaning  of  those  acta, 

aforeaaid;  and  that  he  have  his  writ  of  posses-  4.  The  act  of  June  26,  1834,  creating  addi- 

doD,    etc.,   and   that   a   judgment   be   rendered  tiona!  land  districts,  nves  no  right  of  pre-emp- 

SOS*]  'against  the  defendant  in  favor  of  the  tion,  and  the  plaintiff  can  therefore  derive  no 

plaintiff,  for  the  use  of  the  said  lessor,  for  the  title  therefrom;  and  the  premises  were  also  bx- 

smount   of   the   rents   and  profits   in  the  said  cepted  from  that  law,  because  reservnl,  within 

Elaintiff*a  declaration  mentioned,  together  with  the   meaning   thereof,   as   necessary   to   be   re- 
is  ooats.    But  should  the  court  be  of  opinion  talned  for  a  military  post. 
that  the  law  of  the  case  is  with  the  defendant,  >,       ,     ..       ^    >.          :,  ,■         ,    .i.          ,   . 
Uni.  th.  platoUI  .b>]l  Uke  nothing  bj  hU  .«ll,  '^-  '"»';';•   ""'""  d.l.Y.rrf  th.  opliicn 
ind  a  judgment  shall  b«  rendered  againat  the  "    t^?  court.                       ^    .i    n               n       ^ 
laioT  il  tV  plalntM  tor  the  eo.t  otthi.  .nit.  ,™'"  l',""'  ^„"'?'  •"  "»  S"prem.  Court 
Eaeh  part,  retaini  the  right  to  remove  th.  ''""  J""  »'.;"'°,°"!  t""^i^  ,'^S  "X 
wu.  to  the  Supreme  Court  Si  the  SUt.  ot  lib-  «"'  ■««'°f  "'  ,"!  Jud.eiarj.  Act  ot  178».    It 
>»..  by  app»l  or  writ  ot  error.  ™  "  «'">"  »•  Wctmcnt  Irongbl  b,  tb.  de- 
Th.  Jnd^ol  th.  Circuit  Court  of  lUinoi.  '="?""  "  error  aga.mit  the  plaint.t  m  error. 
.,.  JudglSenl  tor  the  del.ndanl,  and  an  ap-  ,  '"?■  ">  •greed  caj.  "lated  .n  the  record,  tlie 
^  ia.  taken  to  th.  Supreme  Court  ot  IlS-  '""""S  W«'  '•  '^  '^  "■<5™'  'V"  "£?° 
S.,  bj  which  court  the  jEdgnenl  of  th.  Cir-  ,"1".^!  tE.  que.tmn.  to  be  decided  arue;    the 
nut  CoVt  waa  re.eraed.  and  Judgmmt  entered  !"J  '"  IJf"'!,™  ■■  £■"  ?'  fractional  "cti"  1". 
to  th.  pUintiH  below.  1»  >'>V>"t,  "■  ??.'"'  ?'  ""«'  "■.'"',%'t" 
To  man.  thbi  Judgment,  thil  writ  of  error  3d  Principal  meridian,  m  the  Countj  of  Cook, 
ni  aoed  out  at  the  in.lVnee  of  the  Onit«l  "''  St«t<  of  minoi.;  and  embraee.  th.  mUl- 
SUteai  ther  being  the  partie.  Intereated  in  th.  ^..t^  called  Fort  Dearborn,  of  wMoh  poat, 
_g,  at  the  time  of  bringing  the  suit,  Wilcoi  waa 
The  <»«  wa.  argued  by  Mr.  BuUer  and  by  ;?  P"'™'"'  "  the  commanding  olUmr  of  the 
It.  Omndy,  ittoii.y-O.neral,  for  the  plain-  ."""•.'^  5'"",;  "'"*  f?' '"•  "'■"'•'•d  by 
aa,  and  by  Mr.  Key  and  Mr.  Webater  for  the  '''    Umt.d    State,  in    1»04,   and  wa.   thm- 
defendant  after  occupied  by  the  troopa  of  the  United 
tor  the  plaintiff  In  error  it  wa.  contended;  ,S'""  "'"'  "«  Hth  Auguat    1»I2,  when  the 
I.  Eren  i  be  admitted  that  Beanbean  wa.  '™P"  "•"  mauacred,  and  the  poat  taken  bj 
milled  to  right  of  preemption,  and  that  the  'f"  !!™7:     "  wa.  re-oceupied  In  1«16,  when 
-I.  and  the  lertUcale.  thJreof  were  properly  the  United  Statee  built  upon  .aid  fractional 
■aile  to  him,  atlll  the  plalntM  cannot  leJover  >«'.>™  "™c  faclory-hou...  for  th.  uie  of  th. 
il  this  suit.  Indian  Department. 

1.  On  the  true  con.truetion  of  the  aereral  JJe  troop,  continued  to  occupy  It  jntU  May, 

«U  of  Cougrea.  appllcW.  to  the  eaae,  a  pat-  "'S.  "''•''  "  »■•  evacuated  by  order  of  the 

■lie  oeeeSary  to  th.  completion  of  the  legal  government,  and  wa.  left  m  po..e..ion  of  the 

titl^  and  nothing  abort  of  it  can,  a.  again.t  Indian  Agent  at  Chicago.    In  Auguat    1828    it 

tt.  0.it«i  Statel,  defeat  their  title  in  an  ac-  »"  "»■"  occupied  by  the  troops  aeting  under 

tion  of  eiKtment  "'^  ordera  of  the  Secretary  of  War,  aa  one  of 

1.  The  pbiintill  can  derive  no  aid  from  the  ""  ™l«"7   P»"»   of  the   United   State.     It 

laa  of  minoi.,  referred  to  in  the  opinion,  of  ™   again   .vacuat.1  by   th.   troop.   In   May, 

0.  court,  below  1  becau.e  that  law' if  it  at-  ""'.'  '"'r  ?'"«"■'"""'.''""  «■"  "P.l™- 

. ,    . ,      ./         ,D     .      I  Ai.          ■  .        I  session  of  it,  but  left  It  in  possession  of  one 

^k  "^    f  ^^**.!~'^'''^.'-n°'''""^^"V"l^'  Oli'"    Newberry,    who   authWiied    a   oerUlu 

U«  Isnd  offioe  evidence  o^  title  as  against  the  f.            ^^  t„  ^4,  „d  keep  it  in  repair,  which 

Dnited  States,  u  repugnant  to  the  ordinance  of  he  accordingly  did.    It  was  again  occupied  by 

1787,  to  the  Constitution  of  the  United  States,  the  troops   of  the  government   in  June,   1832, 

Md  to  the  acU  of  Congress  for  the  disposal  of  under  command  of  an  officer  of  the  Army  of 

the  pahlic   lands,   and   is,   therefore,   null   and  the   United   Stntes.    It   has   been   occupied   by 

™'-  the  troopa,  and   was  gi^nerally  known  at  Chi- 

n.  The  land  olGcera  at  Chicago  had  no  ju-  cago  to  be  so  occupied,  from  that  time  up  to 

rWidlim  or  antbority  to  allow,  or  act  on  the  the  eommencement  al  Um  vAt,  uA  v«a  «!i.  V>an 
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time  of  the  trUl  lUII  wed  for  tlibt  purpoM. 
When  it  iru  evKUmted  in  1831,  the  quftT- 
termeeter  kt  the  poet,  metiag  under  onlera, 
•old  the  greeter  jnrt  of  the  movable  prop- 
erty in  and  about  the  garrison  belonging 
to  the  govenunent,  but  eold  none  of  the 
buildings.  In  the  year  181T,  John  B.  Bean- 
be«ji  iMDght  of  one  John  Desn,  who  wu  ad 
annT  oontraetor  at  the  post,  a  hoiue  built  upon 
the  land  by  Deaa,  ftt  the  price  of  f  1,000;  there 
wu  attached  to  the  house  an  fnclosure  occupied 
by  Dean  as  a  gaiden  and  Aeld;  Beaabean  then 
SIO*]  took  potscMion  *of  the  hotue  and  in- 
doaure,  and  continued  in  possesifon,  onltlvat- 

a  a  pkrt  of  tlie  Incloanre  every  year  from 
7  to  183(1.  In  1823,  the  factory-houees  on 
the  land  at  laid  poet  w«re  told  by  order  of  the 
Secretary  of  the  Treasury,  which,  after  en  in- 
termediate sale,  were  bonght  by  Beaubean  at 
WOO;  who  toolt  poeseau<»i,  and  ooutinued  to 
occupy  the  tame,  together  with  a  part  of  the 
quarter  section  of  Iknd,  until  the  commence- 
ment  of  this  suit  Beaubean  continued  to  oc- 
eupy  ijie  houses  and  incloeure,  and  to  cultivate 
a  part  of  the  land,  without  interruption,  from 
1817  to  the  conunencuueiit  of  this  suit.  The 
laud  wa«  surveyed  by  government  in  1821. 
Since  It  wa«  re-occupied  by  the  troops  in  1832, 
and  before  the  1st  of  Uay,  1B34,  tlie  United 
State*  built  a  light-house  on  part  of  the  land, 
nnd  liave  kept  at  leaat  twenty  acres  constantly 
inclosed  and  cultivated  for  tlie  use  of  the  ^uri- 
Bon.  In  the  year  1824  at  the  Instance  of  the 
Uien  Indian  agent  at  Chicftgo,  who  suggested 
that  It  would  be  eonvenient  for  the  accommo- 
dation of  the  persons  and  protection  of  the 
property  of  the  agenCT,  the  Scctetary  of  War 
requested  the  CommiBsioner  of  the  General 
lAnd  Offlea  to  direct  a  reservation  to  be  nuule 
for  the  use  of  the  Indian  department  at  that 
poit;  and  in  October,  1824,  tbe  Commissioner 
answered,  saying  that  he  had  direeted  the  sec- 
tion DOW  in  question  to  be  raaerred  from  sale, 
for  military  purpoaas.  In  Hay,  1831,  Beau- 
bean made  *  olaim  for  pre-emption  of  the  land 
in  question  at  the  land  office  In  Palestine, 
whicli  was  rejected.  In  February,  1832,  in  an- 
■mr  to  a  letter  from  Beaubean  on  tbe  sub- 
ject, the  Commissioner  of  the  General  Land 
Office  informed  him  that  the  land  in  queation 
was  reserved  tor  military  purposes.  The  same 
information  wae  given  to  othera  who  made  ap- 
plication In  behalf  of  Beaubean.  In  1B34,  he 
mode  claim  for  a  pre-emption  in  the  same,  at 
the  Danville  land  office,  which  was  also  reject- 
ed. In  1836,  Beaubean  applied  to  the  land 
ofSce  at  Chicago,  when  hii  claim  to  pre-emption 
was  allowed;  and  he  paid  the  purchase  money, 
and  ^ocured   the   r^ister's   oertiflcat*   there- 


Mid  tbe  United  States.  Beaubean  sold  and 
conveyed  hia  intereat  to  the  leasor  of  the  plain- 
tiff. 

Upon  this  state  of  facte  two  queetions  arise 
which,  b\  our  opinion,  embrace  the  whole 
merits  of  the  case,  and  which  we  will  now  pro- 
ceed to  examine.  Tbe  first  is,  whether  under 
tie  /Mdts  ol  the  case,  and  the  law  applying  to 
tbem,  Bmubeaa  mequind  *ny  title  wh^Mevet 
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to  the  land  la  qneeUonl  The  seocnd  te,  wheth- 
er it  he  did  acquire  any  title  at  all,  is  it  such 
an  one  as  will  enable  the  lessor  of  tbe  ^ain- 
tiff  to  recover  in  this  action. 

As  to  the  first  question.  The  ground  of  the 
claim  is  the  right  of  Beaubean  as  a  settler,  to 
a  pre-emption  under  the  Act  of  the  19th  June, 
1834,  entitled,  "An  Act  to  revive  an  act  grant- 
ing pre-emption  rights  to  settlers  on  the  public 
lands,"  paseed  29Qi  of  May,  1830.  Now,  as 
this  act  gives  to  the  persons  claiming  under  it 
the  benefits  'and  privileges  provided  oy  [*■!! 
the  Act  of  1830,  which  it  revives,  we  must  ioA 
to  this  last  act  in  order  to  ascertain  what  are 
those  benefits  and  privileges,  or  in  other  words, 
what  b  the  character  of  tbe  pre-emption  right 
thus  claimed,  and  on  what  lands  the  claim 
is  allowed  to  operate.  It  authorisca  every  aet- 
tler  or  occupant  of  the  public  lands,  under  th« 
circumstances  therein  stated,  to  enter  with  the 
roister  of  the  land  ofQce  in  which  the  land  lies, 
by  legal  sub-divisions,  a  quantity  of  land  not  ex* 
ceeding  a  quarter  section,  subject  to  the  follow- 
ing limitations  and  restrictions:  "That  do  entry 
or  sals  of  any  land  shall  be  made  under  th« 
provisions  of  the  act,  which  shall  have  been  re- 
served for  the  use  of  the  United  States,  «r 
either  of  the  several  States,  or  which  is  msur^sd 
from  sale  by  act  of  Congress,  or  by  order  of 
the  President,  or  which  may  have  been  appro- 
priated for  any   purpose  whatsoever." 

Before  we  proceed  to  inquire  whether  ths 
land  in  question  falls  within  tbe  seope  of  muf 
one  of  these  prohibitions,  it  is  necessary  to  ex- 
amine a  preliminary  objection  which  was  urged 
at  the  bar,  which,  it  sustainslile  would  render 
that  inquiry  wholly  unavailing,  it  Is  thiai 
that  the  acts  Congress  have  given  to  the  re^ 
isters  and  receivers  of  the  land  offices  the  power 


of  deciding  upon  claims  to  the  right  of  pre-emp- 
tion— that  upon  these  questions  they  act  isdl- 
cially — that  no  appeal  having  been  given  from 


their  decision,  it  follows  as  a  consequence  that 
it  is  oooclusivs  and  irreversible.  This  proposi- 
tion Is  true  in  relation  to  every  tribunal  acting 
judicially,  whilst  acting  within  the  sphere  oC 
their  jurisdiction,  where  no  appellate  tribunal 
is  created;  and  even  when  there  is  such  an  ap- 
pellate power,  the  judgment  is  conclusive  whm 
It  onlv  comes  collaterally  into  question,  ao  Ion* 
as  it  is  unreversed.  But  directly  the  reverse  of 
this  is  true  in  relation  to  the  judgment  of  any 
court  acting  beyond  the  pale  of  its  authority. 
The  principle  upon  this  subject  ia  concisely 
and  accurately  stated  by  this  court  in  the  csm 
of  Elliott  et  al.  v.  Peirsol  et  al.  1  Peters,  340, 
in  these  words :  "Where  a  court  has  Jurisdictkii 
it  has  a  right  to  drcide  every  question  which 
occurs  in  the  cause,  and  whether  its  decitios 
be  correct  or  otherwise,  its  judgment,  pntil  re- 
versed, is  regarded  as  binding  in  every  other 
court.  But  if  it  act  without  authority,  its 
judgments  and  orders  are  re^rded  as  nulUtita. 
They  are  not  voidable,  but  simply  void,"  Now 
to  apply  this.  Even  assuming  that  the  ded- 
sion  oiF  the  register  and  receiver,  in  the  absoiei 
of  frauds,  would  be  conclusive  as  to  the  tacts 
of  the  applicant  then  being  in  possession,  and 
his  cultivation  during  the  preceding  year,  be- 
cause these  questions  are  directly  submitted  tw 
tiiem;  yet  if  they  undertake  to  grant  pre-etnp- 
tions  in  land  in  which  the  law  declares  the^ 
•ball  not  be  granted,  thw  tbty  are  t  "    ~ 
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apoB  %  anbjeet  matter  elmr^  not  wltbln  tiielr 
jarisdiction;  as  much  bo  m  ii  A  court,  whose  '~ 
risdictioa  was  declared  not  to  titend  beyoni 
gireu  imn,  ihoald  attempt  to  take  eogniiuice 
ot  a  caw  beyond  that  sum. 

We  now  return  to  t^  inquiry  wheUter  the 
land  iu  question  falls  within  any  ot  the  pro- 
h^itions  contained  In  the  act  of  Congress. 
Amoivat  otheni,  lands  which  may  have  been 
Sll*]  appropriated  for  any  purpose  'whatso- 
ever, are  exempt  from  liability  to  the  right  of 
pre-emption.  Now  that  the  land  in  question 
has  been  appropriated  in  point  of  fact  there 
c*n  be  no  doubt,  for  the  ease  agreed  states  that 
it  has  been  used  from  the  year  1B04  until  and 
after  the  Institution  □(  this  suit,  as  well  for  the 
purpose  of  a  military  post  as  for  that  of  ai 
dian  agency,  with  some  occasibnal  Interrup- 
tion. Now  this  Is  appropriation,  for  tliat  is 
nothing  more  nor  leas  than  setting  apart  the 
thing  for  some  particular  use.  Bnt  it  is  said 
tbat  this  appropriation  must  be  made  by  au- 
thority of  law.  We  think  that  the  appropria- 
tion in  this  case  was  made  by  authority  of  law. 


an  appropriation  was  made  for  the  purposCj 
amoi^vt  other  things,  of  enabling  the  Fresl- 
dent  of  the  United  States  to  erect  fortifications 
in  such  place  or  places  as  the  public  safe^ 
should,  in  his  opinion,  require.  By  the  Act  of 
2Ist  of  April,  1806,  Vol.  VI.,  Laws  U.  8.,  84, 
the  President  was  authorized  to  establish  trad- 
ing-houses at  such  posts  and  places,  on  the  fron- 
tieia  or  in  the  Indian  country  on  either  or  both 
sides  of  the  Ulssissippi  River,  as  he  should 
judge  most  convenient  tor  carrying  on  trade 
with  the  Indians.  And  by  Act  of  June  14th, 
IBM,  he  was  anthoriced  to  erect  nich  fortifica- 
tions as  might,  in  bis  opinion,  be  neeeesary  for 
the  protection  of  the  northern  and  western  fron- 
tieia.  We  thus  see  that  the  establishing  trad- 
ing booses  with  the  Indian  tribes,  and  the  erec- 
tion of  fortifications  in  the  west,  are  pur- 
rM  authorised  by  law;  and  that  th^  were  to 
eatsliUsbed  and  erected  by  the  President. 
Bnt  the  place  in  question  is  one  at  which  a 
tr»ding-honas  has  been  established,  and  a  for- 
tiflcation  or  military  poet  erected.  It  would 
Dot  be  doubted,  we  suppose,  by  anyone,  that  if 
Congress  had  by  law  directed  the  trading-honse 
U>  be  established  and  the  militaiy  post  erected 
at  Fort  Dearborn,  by  name,  that  this  would 
have  been  by  authorify  of  law.  But  Instead  of 
designating  the  place  themselves,  th^  left  it  to 
the  discretion  of  the  President,  which  is  pre- 
cisely the  same  thing  in  effect.  Here,  then,  is 
an  appropriation,  not  only  for  one  but  for 
two  purposes,  of  the  same  place,  bjr  author- 
i^  of  law.  But  there  has  bwn  a  third  appro- 
priation In  this  case  by  authority  of  law.  Cob- 
ncM,  by  law,  authorized  the  erection  of  a 
Debt-house  at  the  mouth  of  Chicago  River, 
wnich  is  within  the  limits  of  the  land  in  qnea- 
tion,  and  appropriated  (5,000  for  ita  ereoUon; 
and  the  case  agreed  states  that  the  light-house 
was  built  on  part  of  the  land  in  dispute  tiefore 
the  firvt  of  May,  1S34.  We  think,  then,  there 
has  been  an  appropriation,  not  only  in  fact,  bnt 
talaw. 
There  would  be  difficulty  in  deciding  to  what 
'  ',  if  there 
oord  whieb 


radnoe  It  to  predston.  At  the  request  of  the 
Beoretaiy  of  War,  the  Commissioner  of  the  Gen- 
eral Idnd  Office,  in  1824,  colored  and  marked 
n^  the  map  this  very  section,  aa  reserved  for 
■"Mitary  purposes,  and  direeted   it  to  be   re- 


iiy  of  law;  for  amongst  other  provisions  in  the 
*Aat  of  1830,  all  lands  are  exempted  [*K1S 
from  pre-emption  which  are  reserved  from  sale 
by  order  of  the  President.  Now,  although  the 
Immediate  agent  in  requiring  this  reservattan 
was  the  Beeretaiy  of  War,  yet  we  feel  Justified 
in  presuming  that  It  was  done  by  the  apt^o- 
bation  and  direction  of  the  President.  The 
President  speaks  and  acts  through  the  heads 
of  the  several  departments  in  relation  to  sub- 
jects which  appertain  to  their  respective  du- 
ties. Both  military  poets  and  Indian  aSaira, 
including  agencies,  belong  to  the  War  D^Mt- 
ment.  Hence,  we  eonsidnr  the  act  of  the  War 
Department  in  requiring  this  reservation  to  be 
made,  as  being  in  legal  eontemplation  the  aet 
of  the  President;  and,  oonsequently,  that  the 
reeervation  thus  made  was  in  l^al  effect,  a 
reservation  made  by  order  of  the  Prealdent, 
within  the  terms  of  the  act  of  Congress. 

It  is  argued,  however,  that  by  the  4th  section 
ot  the  Aet  of  the  iOtb  ot  June,  1834,  the  Pres- 
ident was  authorised  to  cause  to  be  sold  all  tiie 
lands  in  the  northeast  district  ot  ths  State  ol 
Illinois,  embracing  the  land  in  question,  with 
certain  reservations  only,  within  which  It  is 
contended  that  the  land  in  question  Is  not  in- 
cluded j  that  a  prootamation  was  issued  dinet- 
ing  various  lands  In  said  dlstriet  to  be  sold,  and 
that  amongst  tbe  land*  so  proelalmed  t~~  "" 
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tended  plat  was  forwarded  from  the  general 
land  office,  marking  and  coloring  certain  lands 
to  be  reserved  from  sale,  but  that  the  land  in 
quesUon  was  not  so  marked  or  eolored  to  ba 
reserved  from  sale. 

In  the  first  place,  ws  remark  that  we  do  not 
consider  this  law  as  applying  at  all  to  the  ease. 
That  has  relation  to  a  sate  of  lands  io  the  man- 
ner  prtecrlbed  by  general  law  at  pnblio  auction, 
whilst  the  claim  to  the  land  in  question  is 
founded  on  a  right  of  pre-emption,  and  gov* 
emed  by  different  law*.  The  very  Act  of  lOtk 
of  June,  1834,  under  whieb  this  uaim  is  made, 
was  passed  but  one  week  before  the  one  of 
which  we  are  now  speaking;  thns  showing 
that  the  provisions  of  the  one  were  not  In- 
tended to  have  any  effect  npon  the  subject 
matter  on  which  Uie  other  operated.  Bnt  we 
go  farther,  and  say,  that  whensoever  a  tract  of 
umd  shall  have  once  been  legally  appropriated 
to  any  pnrpoae,  freta  that  moment  the  land 
"  appropriated  beeooiaa  Mvered  from  Um 
of  public  lands;  and  that  no  •nbaeqnanl 
.  or  proclamation,  or  sale,  would  be  con- 
strued to  embrace  it,  or  to  operate  upon  i^ 
although  no  reeervation  were  made  of  it. 

The  very  act  whleh  we  are  now  eonsidsring 
will  furnish  an  illustration  of  this  proposition. 
Thus,  in  that  act  there  is  expressly  reserved 
tiom  sale  the  land  within  that  dlstriet  which 
had  been  granted  to  Indtvidoala,  and  the  Stat* 
of  IlUnoia.    Now,  suppoae  tUa  naamtUon  had 
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not  btten  nude,  «itlwr  Id  the  \a.w,  procIamBUon, 
or  ule,  eould  It  be  eoueeived  th&t  If  that  land 
weie  sold  at  Buotion,  the  title  ot  the  purcliaser 
would  avail  agaiaat  the  individual!  or  State  to 
whom  the  prefious  grants  had  l>een  madel  If, 
•  14*]  aa  we  euppooe,  this  *questioii  miut  be 
«ll«W«red  in  the  ncgatiTe,  the  same  principle 
will  applj  to  an;  land  which  by  authority  ol 
law  ■half  hare  been  severed  from  the  general 
Biasa.  Let  ue  (or  a  moment  consider  to  what 
twults  a  contrary  dootriue  would  lead,  and  the 
oaae  before  lu  will  furnish  a  very  strikijag 
iUoetration  of  them.  If  the  party  claiming  the 
pra-cmption  right  here  were  to  suoceed,  to- 
ntber  with  the  land,  he  would  recover  all  the 
unprovementa  made  upon  it  at  the  public  ex- 
panM.  The  light-house  and  improvemenU  alone, 
It  aeanu  tiy  reference  to  the  act  making  an  ap- 
propriation for  Its  erection,  cost  {6,000.  How 
much  waa  expended  In  the  buildinge  at  the 
BtUltaiy  poet  we  have  no  meani  of  knowing, 
bnt  probably  a  considerably  larger  sum.  Thus, 
beeiaea  the  land  purchased,  for  the  sum  of  CM-- 
61,  he  woold  recover  property,  and  that,  too, 
proper^  necessary  for  the  military  defense  and 
ecnuneree  ot  the  country,  which  costs  tb« 
United  States  many  thousands  of  dollars;  and 
If  tbere  had  been  expended  upon  it  as  many 
hundreds  of  thousands,  as  there  have  been 
thouaands,  the  same  result  would  follow,  A 
principle  leading  to  such  startling  cousequenoea 
cannot  in  our  opinion  be  a  eound  one.  The  right 
of  pre-emption  was  a  bounty  extended  to  set- 
tlers and  occupants  of  the  public  domain.  We 
cannot  suppose  that  thia  bounty  was  designed 
to  be  eztuided  at  the  sacriGce  of  public  eatab- 
Uehmente,  or  great  public  interests.  When 
the  Act  of  1830  was  pas^d,  Congress  must 
have  known  of  the  authority  which  had  by 
former  laws  been  given  to  the  President  to 
eetabliih  trading- houses  and  military  posts. 
They  must  have  known  (for  it  was  part  of  the 
pablio  history  of  the  country)   tliat  a  miliUry 

Ct  bad  be^  long  established  at  Fort  Dear- 
o,  and  was  at  the  date  of  the  law  occupied 
as  mich  by  the  troops  of  the  United  States- 
They  seem,  therefore,  to  have  been  studious 
ta  use  language  of  so  eomprebensive  a  kind, 
in  tbe  exemption  from  the  right  ot  pre-emption, 
aa  to  embrace  every  description  of  reservation 
and  appropriation  which  had  been  previously 
made  for  public  purposes.  We  have  already 
■aid  that  we  think  the  langui^ge  in  which  these 
«K«mptione  are  expreeaed  is  comprehensive 
enongh  to  embrace  the  present  case,  so  as  to 
_i._.   ..  1. 1  yj^  reach  of  "" 


that  Congress  meant  thereby  by  implication  to 
repeal  the  former  law  in  so  important  a  pro- 
vision. But  we  are 'satisfied  that  there  [*S1S 
were  otber  oaaee  to  which  it  was  intended  to 
apply,  where  the  instructions  from  the  Treas- 
ury Department  assumed,  to  say  the  least,  a 
doubtful  if  not  an  illegal  power.  Aa,  for  ex- 
ample, the  instnictions  of  the  7th  February 
and  17th  October,  1831,  by  which  entries  were 
allowed  to  be  made  and  certiflcatee  issued  un- 
der the  Act  of  1830,  which  was  only  in  force 


enptioi 
ItUf 


I  the  right  ol  pra- 


ft  ia  fnithar  argued  that  this  etae  is  embraced 
by  the  aeeond  iMtion  ot  the  Act  of  July  2d, 
1836,  cntitlwl,  "An  Act  to  ooufirm  the  sales 
of  pnblie  lande  In  certain  cases."  That  section 
ia  In  these  worde:  "And  be  it  further  enacted 
that  in  all  caM*  where  an  entry  has  tieen  made 
under  the  pre-emption  laws  pursuant  to  in- 
■truotioni  aoit  to  the  register  and  receiver  from 
the  Treasury  Department,  and  the  proceedings 
have  been  In  all  other  respects  fair  and  regular, 
anch  entries  and  sales  are  hereby  oonfirmed, 
and  patent*  shall  be  Issued  thereon,  as  in  other 
eaues."  Now,  the  firet  remark  we  make  upon 
this  act  la,  that  when  the  prevloua  law  had 
totally  ezenpUd  certain  lands  from  the  right 
frf  pn-emption,  if  there  were  nothing  else  in 
ITS 


been  deprived  of  the  benefits  of  the  Act  of''l830 
by  reason  of  tbe  township  plats  not  having 
been  furnished  by  the  surveyor-general,  and 
where,  nevertheless,  proofs  of  tbe  claim  bad 
been  filed  before  the  expiration  of  the  year. 
To  this  case,  and  others  similarly  situated,  tbe 
law  may  well  apply;  because  without  affecting 
the  general  principles  of  the  system,  they  pre- 
sent instances  in  which  innocent  parties  would 
have  been  injured  by  tbe  acts  or  omisBions  of 
public  ofiScers,  or  by  some  other  cause,  aa  to 
whieh  no  fault  was  imputable  to  them.  But, 
further,  the  entries  to  be  saved  by  this  section 
must  have  been  pursuant  to  instructious  eeut 
to  the  r^jster  and  receiver  from  the  Treasury 
Department.  Now,  it  not  only  is  not  shown 
that  any  instructions  were  so  sent  which  would 
authorise  this  pre-emption;  but,  on  the  con- 
trary, the  agreed  case  ebowe  that  tbe  raster 
and  receiver  at  the  Palestine  land  office  rejected 
it  in  1B31 ;  that  the  Commissioner  of  the  Gener- 
al Land  OOice,  in  the  same  year,  in  answer  to  ft 
tetter  ot  Beaubean  complaining  of  that  rejec- 
tion, informed  him  that  the  la^d  was  reserved 
for  military  purposes;  and  that  in  July,  I83f, 
after  Uie  passsge  ot  the  pre-emption  law  of  that 
year,  he  applied  to  the  raster  and  receiver  of 
the  Danville  land  ofHce  to  prove  a  pre-emption 
to  the  same  land,  who  also  rejected  the  applica- 
tion, and  again  informed  him  that  it  was  re- 
served tor  military  purposes.  Finally,  by  tbe 
express  tenns  of  this  section,  entries  under  tbe 
pre-emption  laws,  to  be  protected  by  it,  must  be 
in  all  other  respect*  fair  and  regular.  Now,  as 
the  patents  were  to  be  issued  by  the  Commia- 
sioner  of  the  General  Land  Office,  and  as  they 
were  only  to  issue  where  the  proceeding*  were 
fair  and  regular,  that  officer  must  of  necessity 
be  the  judge  of  that  faimesa  and  regularity. 
But  as  he  refused  to  issue  the  patent,  we  Imow 
not  whether  he  considered  the  proceedings  In 
this  case  as  being  fair  and  regular.  If  they 
were  not  so,  Uten  they  were  not  eonflrmed. 
Wb  think,  therefore,  that  the  claimant  can  de- 
rive no  aid  from  the  Act  of  I83Q.  Our  con- 
clusion, then,  in  relation  to  the  first  question  ii, 
that,  under  the  facts  of  the  case,  and  the  law 
applying  to  them,  Beaubean  acquired  no  title 
whatsoever  to  the  land  in  question. 

This  being  the  case.  It  would  not  to  nbso< 
lutely  necessary  to  decide  tbe  second  question; 
but  aw  it  arises  in  the  case,  and  baa  been  fully 
argued,  wa  will  bestow  upon  It  a  very  brief 
examination.  That  question  ia,  whether  if  he 
had  acquired  any  title  at  all.  It  was  such  an 
one  as  would  enable  the  lessor  ot  the  plaintiff 
below  to  recover  in  this  action.  Wilcox,  the 
defendant  iu  the  original  suit,  did  not  claim, 
Peter*  IS. 


ISn  Wiuxix  r.  Jaouoh,  i 

ar|n«t«iid  toNtapanrrii^tor  Utk  inhiniMlf. 

Ha  bald  i nrniTiin  u  *ii  o&eer  of  tlia  United 

Sia*]  SUtM;  ftDd  tor  tlMm,  and  under  'their 
orders.  This  being  the  itmte  of  the  eiue,  tiie 
•neation  which  we  are  now  exuniitin^  ia  really 
uia,  whether  %  person  holding  a  reguter's  cer- 
tiBcate  without  a  patent,  can  reeorer  the  land 
a*  agkinat  the  United  Btatea. 

We  thinlc  it  nmMceMai;  to  go  Into  a  detailed 
■samination  of  the  varioua  acta  of  Congreaa  for 
tki  purpoae  of  ahowlng  what  we  eoneider  to  be 
tme  in  regard  to  the  public  lands,  that  with  the 
neeptioB  of  a  few  caaea,  nothing  but  a  patent 
paaaea  a  perfect  and  consummate  title.  One 
daaa  of  easM  to  be  excepted  ii  where  an  act  of 


Conzreaa  granta  land,  as  is  eometimes  done  in 
wofos  of  preaent  grant.  But  we  need  not  go 
fato  these  exceptions.  The  general  rule  la 
what  we  have  stated,  and  it  appliea  as  well  to 
nra-emptjons  as  to  other  purchases  of  publie 
lands.  Thus,  it  will  appear  bj  the  tcij  Act 
of  18341,  which  we  have  been  examining,  that 

Ktenb  are  to  iaane  in  pre-emption  cases.  This, 
en,  bdng  tiie  case,  and  this  suit  having  been 
in  effect  against  the  United  States;  to  bold  that 
the  party  could  recover  as  against  them,  would 
be  to  hold  that  a  partj  having  an  inchoate  and 
Imperfect  title  could  recover  against  Ute  ona  in 
whom  resided  the  perfect  title.  This,  a*  a 
general  proposition  of  law,  unquestionably,  can- 
■ot  be  maintained. 

But  it  is  argued  that  a  law  of  the  Btate  ol  II- 
Unoia  declarea  that  a  register's  eertificate  shall 


be  deemed  evidence  of  title  in  the  party 
'  '     '    '«  recover  poesession  of  the  lands 

n  such  certificate,  in  any  action  of  eject- 


fleient  to  recover  ] 


ment  or  forcible  entry  and  detainer;  but  the 
aame  law  declares  that  this  shall  be  the  caae, 
unless  a  better  legal  and  paramount  title  be  ex- 
httiited  lor  the  same.  Upon  the  construction 
of  tbm  law  itself  It  would  not  apply  to  this 
caae,  because  the  United  Statea  not  having 
parted  with  a  ooosunimste  legal  title  by  Issuing 
a  patent,  a  better  legal  and  paramount  title 
was  exhibited  for  the  same.  Where  that  was 
lot  the  caae,  but  the  suit  should  be  against  any 
person  not  having  the  right  of  possession,  or 
against  a  trespasser,  thMa  are  the  kinds  of 
sasfs  in  which,  it  would  seon  to  ns,  by  the 

Der  construction  of  the  act,  that  it  was  in- 
ed  to  operate. 
A  much  stronger  gronnd,  howem,  has  been 
taken  in  argument  It  has  been  aald  that  the 
State  of  Illinois  has  a  right  to  declare  by  law 
that  a  tiUe  derived  from  the  United  SUtea, 
which  I7  their  laws  Is  only  Inchoate  and  im- 
perfeet,  ahall  he  deemed  aa  perfect  a  title  as  if 
a  patent  had  issued  fran  the  United  States,  and 
the  ttmatruction  of  her  own  eoiirta  seems  to 
givs  that  effeet  to  her  statute.  That  State  haa 
u  nndDubted  right  to  iMislate  aa  ahe  nu^ 
please  In  regard  to  the  r«neaies  to  be  proseentad 
la  her  eoivts,  and  to  rwilata  the  alspoaiUon 
el  the  proper^  ol  her  oitinns  by  dawent,  de- 
vise or  alienation.  But  the  propartr  in  question 
was  a  put  of  the  publie  domabi  «  the  United 
States:  Oongraas  Is  Inreated  by  the  Constitution 
with  the  power  of  disposing  of,  and  making 
Bssdfnl  role*  and  regulations  respecting  it! 
Oengreaa  haa  daslarad,  aa  we  have  said,  by  its 
It^slatiOB,  that  In  such  a  case  as  this  a  patent 
ti  aaesnvy  to  oompIeU  the  title.  But  In  this 
mm  BO  patent  haa  iasiied,  and  therefore  by 
1*  U  ad. 


the  laws  of  the  United  SUtes  tbs  hgal  Uth 
haa  not  passed,  'but  remains  In  the  [*S1T 
United  Statea.  Now,  if  it  were  eomntent  tor 
a  State  Le^alature  to  say  that  notwitWandlng 
this,  the  title  shall  be  deemed  to  have  paseed; 
the  effect  of  this  would  be,  not  that  Cxmgreas 
had  the  power  of  disposing  of  the  publie  landa, 
and  prescribing  the  rules  and  reaulationa  eon- 
ceming  that  dispoeition,  but  that  Illinois  pes- 
sesoed  it.  That  would  be  to  make  the  law*  of 
Illinois  paramount  to  those  ol  Ckawress,  In  r«- 
lation  to  a  subject  eonlided  ^  the  ConaUtntioa 
to  Congress  only.  And  tbs  praeUcal  resuH 
in  this  very  ease  would  be,  by  force  of  Stat* 
legisUUou  to  take  from  tbs  United  SUtea  their 
own  land,  agalnat  their  own  will,  and  agatnat 
their  own  laws.  We  hold  the  trae  prindpla  to 
be  this,  that  whenever  the  qneatios  In  any 
oourt,  Btate  or  federal,  ia,  whether  a  title  to 
land  whieh  bad  once  been  the  propeitr  of  tba 
United  States  has  passed,  that  queation  must 
be  resolved  by  the  laws  of  the  United  Statea; 
but  that  whenever,  according  to  those  laws,  the 
title  shall  have  passed,  then  that  proper^.  Ilka 
all  ottier  property  in  the  State,  Is  subject  to 
State  legislation,  so  far  as  that  legislation  la 
consistent  with  the  admission  that  the  tttlo 
passed  and  vested  according  to  tlte  laws  of 
the  United  Statea. 

It  was  urged  at  the  bar  that  the  case  of 
Ross  T.  Doe,  ex  dem.  Barland  et  aL,  In  thla 


what  it  ia  supposed  to  decide. 
conflict  between  two  patentees,  both  ■'»'■"*»> 
under  the  United  SUtes.  The  elder  patatt 
was  founded  upon  a  certiflcate  of  the  register 
of  the  land  office  west  of  Pearl  River.  TIm 
junior  patent  waa  issued  on  a  eertifleaita  of 
the  Board  of  Commissioners  west  of  Pearl 
River.  The  oourt  below  Inatmcted  the  Ji» 
that  the  junior  patent  of  the  plalntUT  in  ejeei- 
ment,  emanating  upon  a  eertincate  for  a  dona- 
tion claim  prior  In  date  to  the  patent  nndar 
which  the  defendant  claimed,  would  orerreaelt 
the  elder  patent  of  the  defendant,  and  in  poiat 
of  law,  prevail  against  iU  It  appear*  thai;  by 
the  mode  of  proceeding  in  Mississippi,  Um; 
look  b^ond  the  grant.  This  oourt,  rematUng 
upon  that  said  that  in  so  doing,  and  in  apidy- 
ins  their  peculiar  mode  of  proceeding  to 
titles  derived  through  and  under  the  laws  ol 
the  United  States,  Uiot  violated  no  prorisioaa 
of  any  statute  of  the  United  Statea. 

But  the  court  then  proceeded  to  say;  "The 
important  queation  in  the  caae  la  this:  Is  ap- 
plying ita  own  principles  and  practice  In  tba 
action  of  ejectment,  as  might  well  be  dtme  in 
this  ease,  has  the  eonrt  misoonstmed  the  Aot 
of  Cbngreas  in  deciding  that  the  giant  of  tba 
pluntiff,  emanating  upon  the  donation  aar- 
tifleata  of  the  board  of  commissioners  west 
of  Pearl  River  aet  forth  In  the  record,  would 
overreach    the   defendant's   grant,    and  should 

frevail  against  it  in  the  action  of  ejeetmentT" 
hey  then  proceed  to  examine  tba  varions 
acts  of  Congnss  upon  the  subject;  declare  their 
opinion  to  be  that  the  determination  ot  the 
commissioners  was  Anal,  and  eame  to  the  con- 
elnaion  that  the  Supreme  Court  of  Hlasisslppl 
had  'not  mlaoonstrusd  liw  acta  of  Con-  [*51S 


OoDR  w  m  Uhttid  Statcs. 

tbab 


[I  remit  tbc  Mid  landi  to  the  bank. 


sreM,  from  which  the  ri^ts  of  the  parties  wers  bliii  ^ 

dwlved;  uu),  eonnqncntlj,  affinued  the  judg-  "njg '^^,  ,,^,,  „,,  „,„  ,„„„,  „,  ^„  ,,„^ 

ment.    Thiu  It  will  appear,  that  in  that  cue,  defeacUiDt  'aSenOeS  the^'iuit'oD  ^"tutTttiat  Ui 

whilst  the  form  and  mode  of  proceeding  hy  the  B»nk  of  Anru»t«  !•  m  corporitloii  iDmrporaM  kj 

tight*    of    the    partlea    depended    eicliuivel;  iiituiEoDa,  lucb  »  to  parchan  bllii  of  ■!££««, 

upon  the  oonatrnction  of  acta  of  Congree*;  and  etc     Tim   Clrmlt   Court  held  that  the  plaloUffi 

tiiat  thi.  oourt  thought  that  the  court  below  ?Se'So°cl,/iro7th?b*i?f/bi'*t£f  US^TtS^iSK 

had  eoiUtT11«d  them  oorreetly.    This  ease,  then,  tllli  was  prohibited  bj  tbe  lawa  of  Alabama  and 

ftfforda  no  oonntananea  whatever  to  the  argn-  <?"  Ju^s™""'  'S'  ™»  'l"&P''a'"t     lo  the  cbm 

».nt  4^,„j.A  «»»  It  't  The  Bank  ot  the  Do  ted  Btatei  of  PennirlTaala 

■MDt  founded  upon  it             ,       ,,         .         ^  t.  Prlmro.*,  the  plalnilffi.  a  wrporailon  byTlrtne 

Upon  the  whole,  we  are  of  opinion  that  tbe  or  a  law  of  tbe  Bute  of  PennijlTaaia,  aatbartnd 

Judgment  of  the  Supreme  Court  of  Illinoie  ii  by  Ita  ebarter  to  luo  and  be  auef  In  the  name  of  Aj 

*   .°,,j, ..,      M,  ..    .v_iLf„„    ,«™™^  „:th  «.t.  eorporatlon,  and  to  deal  In  blLli  ot  oicbaDfe,  and 

OTOnMnu;  It  ia,  therefore,  reveraod  with  coita.  composed    of    cltlieDi    ot    PenneTlvanla,    and    ef 

eiatei  ot  tbe  United  States,  other  than  the  But*  ef 

Thia  eanae  enme  on  to  bo  heard  on  the  tran-  Alabama,  the  agent  of  tbe  bank  nsldeut  In  UoUla, 

«ript  of  the  record  from  the  Supreme  Court  of  JJg  ',;tKSrf";»h't£S?'to^'?b"?'".gle%S;oIr& 

the  State  of  IlIlnoiB,  and  wa*  argued  by  ooun-  pnrcbaiing  bllta  ot  exchange ;  pnrchaaed  a  bill  «f 

Ml;  on  consideration  whereof,  it  ia  ordered  and  '"SUS^Sv  ',h''  Kll  *2J  l^!t^'^'  .'?  SUSS!.'^  •SS. 

adjudged  by  thU  court  that  the  judgment  of  l^iT^%A^,t^'-V'.o'^^^iC'»^'iT^t  St 

the  aaid  Supreme  Court  in  this  cause  be,  and  Inttliuted  [n  tbe  Clreolt  Conrt  atcninat  the  pajasw 

thu  luTna  In  herehv  revpmeil  anil  anniilUrl    with  the    Indarser    of    tbe   bill.      Tbe   qnestlen    for   th* 

tM  aame  !■  cereoy  revemea  ana  annuiiea.  wiin  ^             ^^                                 was.  whether  the  ptw 

eoata;  and  that  this  cauae  be,  and  the  same  is  cbaae  ot  tbe  bill  ot  eiehaDge  bj  the  bank  of  the 

hereby  remanded  to  the  said  Supreme   Court,  United  Statca  was  a  TSild  coDtract  ondsr  the  laws 

that    auch    further    proceeding*    may    be    had  of  Alabama.     The  Circuit  Court  deddwlttot  tto 

therein,  in  conformity  to  tbe  opinion  and  judg-  f^aan^  "rbe'case  ot  ^^Kew  ^luna^and  Car- 

"'  "'        "      '     ""'    "■  to  law  and  justice  ronton  Ralli-oad  Company  t.  Joseph  B,  Barle  was 

.I..,!!.,  .n  ,t..t  rf  .h.  i|aQk  ot  Aaguita  t.  Joaauh 
e  Court  tcverMd  the  Jndr 
urt  In  the  three  eaaai,  ani) 


.o  that  ot  tbe  Bank  ot  Aaguita  y 

B.  Earle.     The  Buprer"  " " '  " 


Sueatlon   ot  Jurisdiction   tbey   might   look  I 
baracter  of  the  persons  composing  a  corpoi . 

„„,„„..,,  „  and  It  it  appeared  that  tbey  were  cltliens  of  anetb- 
BATlT.y.  Defendant  in  Error,  er  State,  and  the  fact  was  get  forth  by  proper  avw- 
— -*-    •'■0  corporation  it'-'-*  —  •-  •'- — •- 

»»*-    .-,...•..    **    *^^^    liat^^^    .,..-.«,        -, 

decision.  In  K 

leetlon  ot  lurlidlcllon ;  *-  -  -"- 

.       cntlj  went  oTen   so   i. 

hesitation.  The  propriety  of  thit  decision  Is  tally 
assented  to,  and  It  baa  ever  since  Iieen  recognised 
aa  anlborl^  In  this  court.     But  the  prlndpl*  bM 


sue  ;  and  eTHcntlj  went,  CTen   so   ii 
WnjJAM     D.     FRIHROSB,     Defendant      in    assented  jo. 


"*"''■  never  been  eitended  any  t 
ried  In  that  cr~    — *  ••— 

IHE     NEW     ORLEANS     AND     CARROLL-  "tend  to  con 

TON  RAILROAD  COMPANY,  Plaintiffs   in  "tSo  na"?e  and  ch"rlS«'ot  a  corporation  e» 

ErrOTi  ated  by  atatute,  and  the  extent  ot  the  powers  whld 

•  It  mar  lawfallj  eierclse,  have  upon  seTeral  occa. 

_      _  _  '       ,  .       „  Blons  been  under  conslderstlon  In  this  court,    ni 

JOSEPH    B.    FA^ITB,    Defoidant    In    Error,  case*  of  Head  and  Amory  t.  Tbe  ProrEdeace  b- 

sarance  Company,  2   Crsnch.  lOT.  and  The  Dart- 

.    .,  ....      ,  1  -      -   I.  .,  mouth  College  T.  WDodnard,  4  Wbcalon.  OSIL  dtsd. 

Action    on  bill   of   uehange— jansdietion— na-        whenever  a  corporation  makea  a  contracL  ttb 

ture  and  powera  of  a  oorporation — corpora-  the  contract  of  tbe  legal  entity ;  of  tbe  artlBdal  t» 

Uon  created  by  on.  State  can  «^ntr.ct  or  Si 'i^.Ji^du'S  m"em'ul^"-T5e' SSVVtS'^n^ 

bring  suit  In  anothei^-Alabama  did  not  In-  daim  are  the  rlnhts  which  are  given  to  It  In  that 

tend  to  interfere  with  the  right  of  buying  or  character,  and  oot  the  rights  which  balonc  M  lb 

»lUq,  bUl.  ol  od»«g..  "'.ff •S,"b.'»Sf/,5i  ■i.i'St.t  .  ™n»~  [•.•• 

tlon  can  make  no  contracts,  and  do  no  act*,  either 

An  action  was  Instituted  In  the  Clretilt  Court  ot  within  or  without  tbe  State  which  createa  It,  except 

the  United  SUtei  tor  the  DIatrlct  ot  Alabama,  by  such  as  are  anthorlied  by  Its  charter ;  and  thosi 

the  Bank  ot  Angnita,  aeorgla,  anlnst  the  defend-  acta  moat  also  be  dooe  I^  such  oDIcer*  or  agents, 

ant,   a  dtlsen    of   Alabama,   on  bills   of   exchange  and  In  snch  manner  as  ths  charter  autborlaea.  And, 

draws  at  Mobile.  Alabama,  on  New  York,  wblcta  It  the  law  creating  a  corporation  does  not,  bj  the 

bad  been  proteated  for  noopajment,  and  returned  true  construrtlon  of  the  wards  nsed  tn  ths  cbartar, 

to  Hoblla.    The  bill  wa*  made  and  Indorsed  for  the  fire  It  the  rlgbt  to  exercise  Its  powers  beyond  tk* 

pnrpose  ot  being  discounted  by  the  agent  of  tbe  limits  of  the  SUte,  all  contracts  mad*  \j  It  la 

bank,  who  had  ftods  Id  bis  hands  belonging  to  the  other  States  would  be  Told. 

plaintiffs  tor  tbe  purpose  ot  purchasing  bills  of        It  Is  very  trne  that  a  corporation  can  have  ■• 

exchange,  which  funds  were  derived  (rem  bllla  and  legal  existence  out  ot  tbe  boundaries  of  the  sove^ 

notes  discounted  by   the   bank   tn    Georgia.     Tbe  elgntr  In  which  It  la  created.    It  eitsta  only  In  es» 

templatlon  of  alw.  and  by  force  ot  the  law;  and 

' — '  '  where  that  law  ceases  to  operate,  and  Is  no 

Norn. — That  corporations  are  limited  to  the  ex-  obllgatorT.  the  corporation  can  have  no 

erclss  of  tbe  powers  specially  eonferred  upon  tbem  It  must  dwell  In  ths  place  ot  Its  creation. 

by  law.  aee  notes  to  T  L.  ed.  U.  S.  813;  24  L.  ed.  not  migrate  to  another  sovereignty.     But  althongte 

"f.ji.  TiT.  , ^,      ,_        J  .t    .    J  "  ""      "'^  ""'  """  "'  being  In  that  Stats  *«&■ 

Istence  [ . 

anA  Ua  ttSl&enee  In  oi 


Tbb  Bank  or  Adoosta  t.  Xuul 


Tba  «maa  of  like  Hbw  OtImm  and  (knolltoa 
R&ilrokd  Company  wu  •ubmittad  bj  Mr.  0(- 
dcn,  OB  tha  avgnment  in  tha  other  cmmo*. 
In   tho   CM   of   Ibe   Bank   of   Ansuata  v 
follovina 


JoMph  B.  Barte,  tit*  fMta  n 


ollovinsi 


LegislatDTe  of  tL. .. „_, 

in  tho  Circuit  Court  for  tba  Southara  DUtrioi 
of  Althamt.  in  March,  1S37,  an  action  againat 
Joseph  B.  Barle,  a  dtizan  of  tha  Stata  m  Ala- 
bama, on  a  bill  of  axdinnge,  dated  at  Hobila, 
Norembar  S,  1834,  drawn  at  aiz^  daja*  aigbt, 
bj  Fuller,  Qardner  4  Co^  on  0.  B.  Borland 
&  Oo^  of  New  Yoric,  la  favcw  of  Joseph  B. 
Barla,  and  bj  him  lodoiMd,  for  dx  thoiuuid 
doUara.  Tka  bUl  wm  aeoepted  bf  tba  drawee*, 
but  was  afterward*  proteated  for  nonpaymenti 
and  wa*  ratumad  wlu  paoteat  to  tiM  iuaintitt& 

The  following  beta  ware  agreed  upon  t» 
the  oonnael  for  tha  plaintiffs  and  the  dafead- 
ant,  and  were  anluDittad  to  tha  Cirenft  Conrt: 

"The  defendant  defend*  thia  action  upon 
Uie  following  faata  that  are  admitted  by  the 
plaintifla:  Itat  plaintiffs  are  a  corporation,  in- 
corporated by  an  aet  of  the  LegiBlatnre  of  tlta 
State  of  Qeoigia,  and  hare  power  usually  eon- 
ferred  upon  banking  institutions,  aueh  aa  to 
purchase  bills  of  exchange,  ate.  That  the  bill 
sued  on  ws*  made  and  indorsed  for  tha  pur- 
pose of  being  discounted  by  Thomas  HcQran, 
the  sgent  of  said  bank,  who  had  funds  of  the 
plaintiSs  in  his  hands,  for  the  purpose  of  pur- 
chasing bills,  which  funds  were  derived  from 
bills  and  aotea,  discounted  in  Georgia  by  said 
plaintiffs,  and  payable  in  Mobile,  and  tha  said 
MoOran,  agent  as  aforesaid,  did  so  discount 
and  puruhase  the  said  bill  sued  on,  in  the  city 
of  Mobile,  Stata  aforesaid,  tor  the  benefit  of 
•aid  bank,  and  with  their  funds,  and  to  r«nit 
said  funds  to  tba  said  plaintiffs. 

"U  the  court  shall  say  that  the  facta  eonsU- 
tnta  a  defense  to  this  action,  ludsment  will  be 
given  for  the  defsoidant,  otherwise  for  plain- 
tiffs, for  the  amount  ol  the  bill,  damages,  inter- 
eat  and  oosta ;  either  party  to  have  the  right  of 
appeal  or  writ  of  eiror  to  the  8upr«ne  Court, 
upon  the  atatement  of  faats  and  the  judgmoii 

Tha  Circuit  Court  gave  judgment  for  tba  de- 
fendant. 

The  Bank  of  the  United  States,  ineorporated 
by  tha  Legislature  of  the  State  of  Fannayln- 
nia,  aa  the  holders  of  a  bill  of  excbann  pro- 
tested fnr  nonpayment,  for  five  thonsaod  three 
hundred  and  tlt^  dollars,  dimwn  by  Charlea 
Qsaooine,  at  Mobile,  on  the  14th  January,  1837, 
at  four  months,  on  J.  and  0.  Oaseolne,  of  Nsw 
York,  In  favor  of  W.  D.  Primrose,  and  by 
him  indorsed,  instituted  In  Ootober,  1837,  aa 
aetion  against  the  Indoraer  of  the  bill,  in  the 
Oironit  Court  for  'tha  Southern  Dls-  ['ftll 
trict  of  Alabama,  ^e  agreed  f sets  of  the  eass, 
wUoh  were  aubtnittad  to  the  Ciranit  Court, 
ware  aa  follows: 

"Hie  plaintlffa  are  a  body  aorporata,  exiat- 
ing  nnder  and  by  virtue  of  a  law  of  the  Stata 
of  PannaylvaDia,  authorised  by  its  charter  to 
sue  and  t»e  sued  by  the  name  of  the  President; 
Direetora  and  Company  of  the  Bank  of  tka 
United  States,  and  to  deal  in  bills  of  exchange 
and  is  oompoacd  of  dtitens  of  Psansylvania, 
and  Of  SUtM  tf  ths  Uuitad  Stat^  other  UiM 
IT! 


Surana  Ooun  or  ths  Dm 


9  Buna. 


tlw  State  of  AUbMDa.  Th«  defoidant  !■  *. 
citizen  of  the  BUtc  of  Alabama.  Qoori*  Pm, 
Jr.,  WKB  the  agent  of  the  plaintiff*,  reiident 
in  Mobile,  and  in  the  poweeaion  of  fund*  be- 
longing to  the  plaintiffs,  intruat«d  to  him  for 
the  tale  purpose  of  purchaaing  bill*  of  ex- 
•kang*.  The  laid  George  Poe,  Jr.,  •*  *ueh 
•gent,  on  the  I4th  day  of  January,  A.  D. 
1&S7,  purchased  at  Mobile  the  bill  declared  up- 
sa,  and  paid  for  the  aame  tn  notes  of  the 
branch  of  the  Bank  of  the  State  of  Alabama, 
at  Mobile.  The  defendant  i*  the  payee  of  the 
bill,  and  indoraed  it  to  plaintiff*,  the  praient 
kolden.  The  bill  waa  presented  at  maturity 
to  the  aooeptort,  and  duly  proteated  for  noa- 
^ymmt,  and  due  and  legal  notie*  givea  to 
the  defendant. 

"The  question  for  the  opinion  of  the  eonrt  ran 
the  forgoing  itat^nent  of  facts  is,  whether  the 
purehaM  of  the  said  bill  of  exchaiuie  by  tbe 
plaintiff*,  as  aforesaid,  vai  a  valid  contraot 
under  the  laws  of  Alabama.  If  the  court  be  of 
opinion  that  the  said  contract  wa*  valid,  and 
that  the  said  plaintiffs,  as  holders  of  the  latd 
bin,  acquired  tlie  legal  title  thereto  by  the  *aid 
purchase,  then  judgment  to  be  rendered  for 
the  plaintiff*  for  the  sum  of  $6,360,  with  in- 
terest at  eight  per  cent,  since  30th  May,  1S3T, 
Utd  tan  per  cent,  damages  on  it.  But  if  the 
court  be  of  opinion  that  the  said  purchase  was 
prohibited  by  the  laws  of  Alabama,  and  the 
contract  was  therefore  invalid  and  void,  judg- 
ment to  be  rendered  for  the  defendant" 

The  Circuit  Court  gava  judgment  f or  tka  da- 


The  action  of  the  New  Orlcan*  and  Carroll- 
ton  Bailroad  Company,  IneorporatAd  by  an  act 
of  the  L^^ialaturc  of  Louisiana,  was  upon  a 
bill  of  exdiange  drawn  by  Fuller,  Gardner  A 
Co.,  of  Mobile,  in  favor  of  Joseph  B.  Earle, 
upon  Fuller  t  Yost,  of  New  Orleans,  for  Are 
thousand  two  hundred  and  ten  doUars,  proteated 
for  nonpayment.  The  action  waa  against  the 
indorser  of  the  bill,  which  had  been  purchased 
at  Mobil*  by  an  ^fcnt  of  the  pl^ntiffs,  who 
had  fund*  in  his  Itands  belonging  to  the  plain- 
tiff*, for  the  purpose  of  purcuaing  bill*  of 
exchange,  as  a  mean*  of  remittance  to  New  Or- 


The  oaae  of  The  Bank  of  Augusta  waa  argued 
by  Mr.  D.  B.  Ogden  for  the  plaintiffs,  and  by 
Mr.    C.   J.   Ingsraoll    for    the    defendant.     Mr. 


Ogden  also  submitted  the  case  of  The  New 
Orleana  and  Carrollton  Railroad  Company  to 
the  court,  on  the  argument  in  the  case  of  Tba 
Bank  of  Auguata.  etc  The  csaa  of  The  Bank 
of  the  United  State*  v.  Primroae  waa  arsued  by 
CIS*]  Ur.  Seiseant  and  Mr.  Webatar  ''for  the 
plaintiff  in  error,  and  by  Mr.  C  J.  iDgeiMU 
•od  Mr.  Tule  Gmfi  for  Joeeph  B.  Barw.  A 
printed  argument  for  W.  O.  Prinuoa*  waa  alao 
anbmitted  by  Ur.  Ciawfoid. 

Mr.  (todcn,  for  the  Bank  of  Auguata,  ecm- 
tended  that  the  bank  had  a  right  to  become  the 
purehaao'  of  the  bill  of  azehauge  on  which  the 
anit  waa  brought,  and  they  had  a  lesal  right  to 
noovar  it*  amount  againat  the  defendant,  aa  the 
Indorser  of  the  bill. 

The  plaintiff*  ware  the  owner*  of  a  bin  or 
hilla  of  exchange,  which  th^  had  purchased 
at  Auguata,  ia  Georgia,  drawn  on  persons  in 


Mobile,  which  wen  Knitted  by  them  to  Hobll* 
and  were  there  paid.  The  fund*  thus  obtained 
were  inveatcd  in  the  bill  ot  exchange  which  te 
the  subject  of  this  suit,  tor  tba  purpose  of  a 
remittance.  The  question  for  the  determinatioB 
of  thia  court  ia  whether  the  plaintiff*  had 
authority  to  make  the  purcbaae.  Ue  Clrottlt 
Court  of  Alabama  decided  this  to  be  contraiy 
to  the  lawa  of  Alabama. 

If  the  decision  of  the  drcnlt  Court  ahali  be 
sustained  by  tbi*  court,  a  deeper  wound  will  be 
inflicted  on  the  etwunercial  buiineae  of  the 
United  States  than  it  has  ever  sustained.  The 
principal  means  by  which  the  commereia!  deal- 
ing between  the  SUtes  of  the  United  SUte*  and 
Alabama  is  oondueted  will  be  at  an  end,  and 
there  will  be  no  longer  the  facillUes  of  inter- 
course for  the  purposes  of  traiSc,  by  which  alone 
It  Is  prosperous  and  beneficial.  Nor  will  the  ef- 
fect of  such  a  decision  be  confined  to  the  Slate 
of  Alabama.  The  principle*  of  law  which  forbid 
the  dealing  In  exchange  by  a  corporation  eatab- 
U*hed  under  the  lawa  of  another  State,  and  ty 
the  terms  of  ita  charter  expreaaly  authorised  te 

Sirehaae  bills  of  exchange,  will  prevail  to  the 
U  extent  of  inhibiting  the  same  purchase*  In 
other  State*,  and  thus  exclude  the  principal 
operation*  of  eommerce  between  the  States  of 
the  Union.  In  the  State  of  Alabama,  such  a 
oondition  of  things  will  operate  most  injurion*- 
ly.  The  purchases  of  bills  of  exchange  in  that 
State,  are  extensively  made  by  the  agenta  of 
corporations  of  other  States]  and  thus,  by  Uta 
competition  which  is  produecd,  the  ratM  of  ex- 
change are  kept  in  a  due  proportion  to  those  of 
other  State*.  The  large  production*  of  eotUw 
in  that  SUte  are  thus  enabled  to  realin  to  tka 
planter  a  proper  and  an  Miual  price  to  that 
obtained  by  the  planter*  in  the  neighboring 
SUtee.  Should  the  bank*  <d  Alabama  and  the 
capitalist*  ot  that  State  have  the  ■seluaive 
right  to  deal  in  exchange,  the  affect  of  anch  a 
monopoly  will  be  felt  extensively. 

Such  operation*  in  exchange  as  thoee  out  ef 
which  this  controversy  has  arisen,  have  beCB 
transacted  in  every  State  of  the  Union.  Until 
now,  their  Ic^li^  has  never  been  doubted;  and 
in  no  court  of  the  United  State*,  or  in  any 
State  court,  ha*  their  validly  been  before  ques- 
tioned or  denied.  The  Union  has  existed  fer 
more  than  half  a  eentuiy;  the  transaction*  be- 
tween the  States  comoodng  it,  ot  tlte  sane 
character  with  that  which  la  now  before  the 
court,  have,  for  a  large  portion  of  that  period, 
been  extenalve  and  constant,  and  they  have  been 
universally  found  to  be  beneficial.  No  State, 
whatever  *tbe  power  of  its  Legislature  [*6t4 
maj  be  to  act  upon  the  matter — a  power  which 
it  u  not  Intended  to  admit  or  deny  in  this  ar- 
gument— lia*  attempted  to  interpoe*  a  prohi- 
bition and  forbid  Btuih  dealing. 

Tb*  proposition  in  the  Circuit  Court,  and  on 
which  ita  decision  is  founded,  is  that  a  corpora- 
tion of  one  State  can  do  nv  commercial  buai- 
neaa,  can  make  no  contract,  and  cam  do  nothing 
ia  any  other  State  of  the  Union  but  in  that  in 
which,  by  the  law  of  the  State,  It  ha*  been 
created. 

Thia  proposition  i*  tbe  more  Injuriou*,  aa  ia 
the  United  State*  associated  capital  is  esaential- 
ly  necessary  to  the  operation*  of  commercp,  and 
tha  creation  and  improvement  of  the  facilities 
of  intcroourae,  which  can  only  be  aeoompiishcd 
Peters  IS. 


The  Baxx  or  Auoubta  t.  EUum. 


bj  luM  HMM.  AMoelatod  nplUI  bera  nip- 
pma  Ui  piM*  of  Ui«  Urge  individual  accumu- 
iBtlai  wfiieb  An  tonai  in  Europa. 

Iba  quMtiOD  U  not  on  the  power*  of  k  oor- 
poratfam,  but  u  to  whom  and  to  what  objects 
thow  pomn  CM)  b«  exerted.  A  eorpontion  is 
tte  oMtim  of  (he  Uw,  and  it  ia  elotbed  wltb 
all  tha  powara  of  a  peraon.  The  poaitioD  on 
Um  other  aide  U  that  when  it  leave*  the  SUU 
wUeh  gava  it  exiatence  by  grantinK  ita  charier, 
it  loaea  ita  peraonal  azut«noe,  and  baa  no  ejtiat- 
anea  whatarer.  Tbla  la  a  barsh  dootrine,  and 
■"■na  at  war  with  the  prindplea  of  tJuioe  who 
aaaert  and  maintain  SUte  rigbta.  It  ia  oertaia- 
ty  tma  Uiat  a  eorporatian  in  one  8tat«  la  not  a 
MTporaUon  In  another  Btat^  aa  to  the  full  ax- 
tfsiaa  of  eorporate  powaia.  In  Oeorgia,  il  it 
waa  brmight  Into  baOig  bj  a  law  of  that  State, 
it  may  earrj  on  any  Iraaineia  anthormd  bj  its 
ebartcr;  but  in  Alatiama  It  can  do  aotbing  but 
what  tha  lawa  of  Alabama  authorize  It  to  do,  as 
a  eorporaticm,  or  whieh  theae  lawa  do  not  tor- 
bid.  It  may  institute  anita  In  Alabama.  If  a 
debt  la  contracted  in  Anguata,  in  Georgia,  and 
tha  debtor  nnnove*  to  Mobile,  can  no  suit  be 
institnt«d  to  reoonr  the  debt  In  Mobile  I  It  can 
b«  aoed  at  Alabama,  a*  it  may  sua. 

Oongreaa  In  18ES  paased  an  Act  authoriziBg 
■taamboat  com  pan  tea  to  own  abipe  and  vesaela, 
aad  to  take  out  a  regiater  on  the  oaUi  of  the 
pvaaldcnt  of  the  company.  Buppoae  a  steamboat 
owned  and  registared  in  New  York  shall  put 
Into  Mobile,  and  ahall  then  ba  unlawfully 
taken  poaaeaalon  of;  could  no  action  ba  brought 
by  the  eompany  for  such  a  trespass  t  OouU  not 
tha  aosnpany  make  an  agreement  to  hare  the 
boat  npalrad  In  Hobilet    la  it  posaible  that 


Nothing  la  better  aatUed  than  that  a  oorpora- 
tka  may  inatituta  anita  in  the  eourta  of  other 
Stataa  and  conntrlea  than  those  under  whose 


B^uond,  ISS;  1  Straiwe,  012;  10  Maaa.  Bap. 
n  i  •  Cowan,  SSO;  The  King  of  Spain  v.  Oliver, 
Fvtara'a  dr.  Court  Rep.  £76;  The  Soda^  for 
tba  Propagation  of  the  Gospel  in  Foreign  ParU 
▼.  Wheeler,  Qalllaoa's  Rep.  2 ;  Randol^'a  Bap. 


Alabama   to  be  eoircet,  that  by  the  laws  of 


wfaleh  they  were  created:  but  it  ia  said  this 
prtnefple  and  established  praotioe  does  not 
apply  to  anita  which  are  claimed  to  ba  inatltn- 
ted  £y  a  corporation  of  one  State  of  the  United 
States,  in  the  eourta  ol  another  Stata;  that  the 
States  are  not  nations  towards  each  other,  and 
that  the  rulea  and  principles  of  international 
law  do  not  apply  to  them;  that  all  the  States 
Mtnpoae  one  nation,  and  each  is  ahaottad  in 
tha  nation  of  the  United  SUtea. 

nis  is  a  strange  doetrins  as  to  the  Stataa  of 
tha  Union.  The  same  governments,  having 
aiaUlar  laws,  are  said  to  owe  to  each  other  less 
•omi^  than  ia  admlttad  to  be  due  to  foreign 
aatioaa.  Tha  contrary  to  thia  poaitlcn  would 
•a^   hut  and   inp«~      ~  '  .•      —  . 

1*  la  «d. 


comify  Is  doubly  due,  and  la  an  obligation  ol 
the  highest  influence. 

The  States  between  each  other  are  sovereign 
and  independent.  Tbey  are  distinct  and 
separata  sove  reign  tiea,  except  so  far  as  they 
have  parted  with  some  of  the  attribute  of 
Bovereignty  by  tlie  Constitution.  Tbey  con- 
tinue to  be  nations,  with  all  tbeir  rights,  and 
under  all  tbeir  national  obligations,  and  with 
all  the  rights  of  nations  in  every  particular; 
except  in  ihe  surrender  by  each  to  toe  common 
purposes  and  objecta  of  the  Union,  under  tha 
Constitution.  The  rights  of  each  State,  when 
not  so  yielded  up,  remain  absolute. 


forward  in  the  court*  of  the  United  States,  < 
in  the  eourts  of  the  Stataa;  and  they  are  proved 
aa  foreign  laws  are  proved.  There  must  ba 
special  legislation  of  every  State  as  to  the  mods 
of  proof  of  the  laws  of  other  States.  Naw 
Vork  baa  legislated  on  this  aubjeet,  and  a  pro- 
vision has  been  made  which  is  applicable  to  lb 

Every  principle  of  law  which  allows  foreign 
States  to  sue  in  the  courts  of  other  eountnea 
applies  to  corpoiatious.  The  lawa  respecting 
mortgages  are  necessarily  local  in  their  ehar- 
acter  and  provisions;  and  yet  it  has  been  held 
that  a  corporation  of  one  State  may  became  a 
mortgagee  of  landa  in  another  State.  This  was 
decided  by  Chancellor  Kent  in  the  caae  of  Tha 
Silver  Lake  Bank,  4  Johna.  Ch.  Rep.  870.  In 
this  case  the  Chancellor  held  that  corporationa 
ereated  In  the  Legislature  of  Pennsylvania  had 
a  right  it  enforoe  a  mortgage  on  real  prop- 
erty in  New  York,  by  a  proMeding  in  tbe  Court 
of  Chanceiy  of  New  York. 

is  said  that  a  right  to  ane  and  a  right  t« 
oontract  are  different;  that  a  corporation  m^ 
sue  beeanse  it  is  a  person  recognised  by  the  lawa 
of  Alabama,  and  may  take  a  stand  aa  a  person 
in  the  courts  of  Alabama.  Thus,  a  corporation 
of  Qeoigia  is  considered  a  person  in  Alabama, 
an  ^ve  a  warrant  of  attorney;  for  no  suit 
be  sustained  without  such  a  warrant  Why 
Is  such  a  right  slIowedT  It  is  because  a  oorpo- 
ratlon  is  recognited  aa  having  a  personal  exist- 
ano*.  How  can  they  sue  to  enforce  a  con- 
tract, and  not  have  a  right  to  make  a  contract  I 
In  i^eiple  there  can  be  no  diSereuce. 

*Doea  not  a  right  to  sue  give  a  right  [*6I0 
make  a  oompromiaa  of  the  matter  in  oontro- 
versy  in  the  auitT  This  is  a  right  to  make 
a  contract,  for  a  compromise  1*  a  oontract.  Ha 
who  institutes  a  suit  may  disoontinue  it.  Thia 
is  a  oontract.  The  declaration  in  a  suit  in  a 
court  of  Alabama  must  aver  that  the  contract 
was  made  in  Alabama ;  but  this  la  not  travera- 
able. 

A  chose  in  action  Is  assignable  only  to  a  lim- 
ited extant;  but  it  has  been  held  that  the  aa- 
aigneaa  appointed  under  the  bankrupt  lawa  of 


I  la  giving  an  extraterritorial  ez- 


mnr  Bua  in  Uie  eourts  of  the  United 
Thia  la  giring  an  ■ 
iatence  to  tha  lawa  of  Englai 


between  nationa.  But  if  no  expreaa  con- 
traot  can  be  made  ia  another  State  t^  a  corpo- 
ration, It  cannot  be  a  party  to  an  implied  eon- 
tract.  The  law  will  not  si^er  a  contract  to  ba 
Implied,  where  no  axpreas  contract  can  be  made. 
liook  at  what  this  would  lead  to.    The  Bank 


Bvrwna  Oaan  or  thi  Vtnrm  SrAtM. 


1  m»y  b^  ft  kill  an  Mobile,  knd  the 
bill  lufty  be  eent  bj  tbe  Bank  to  Mobila  for  ool- 
hetion.  It  nwy  be  paid  in  Mobile  to  the  •gent 
of  tbe  buiki  but  if  a  coi,. ...Ation  cannot  nuke 
ft  eontrftot,  no  implied  promise  of  the  mgent  to 
nmlt  tbe  noneir  collected  to  the  Bank  of  An- 
g*wt*  out  be  mud,  and  he  mmy  keep  the  whole 
wnounL  SnppoM  a  note  giTen  bj  nim  to  the 
bMik  for  tbe  monej,  it  would  Im  toU.  The 
doctrine  b  monetrooa. 

Tba  CoMUtution  of  tbe  United  State*  waa 
fonned  to  aataUiah  a  national  government,  and 
tUa  eourt  la  a  most  important  part  of  the  gov- 
ammeoit  thua  fonned.  The  great  object  of  the 
Ooutltution  waa  t»  erect  a  government  for 
eanmereial  purpoeea,  for  mutnal  intercourse, 
and  mutual  dealing.  The  proeperity  of  every 
State  eould  alone  M  promoted  and  secured  by 
aatabliahing  these  on  principles  of  reciprocity, 
and  on  tha  security  and  protection  of  the  citi- 
■ana  of  each  State,  in  all  the  SUtea  united  by 
Uia  government.  Thia  oourt  will  hesitate  a 
Job*  time  before  It  will  make  a  decision  which 
will  eiUiar  break  down  or  cripple  the  whole  of 
1  intercourse  between  the  States, 
s  the  foundation*  of  all  our  internal 


tabUahment  of  railroads.  Cannot  the  railroad 
aorpontimiB  of  Kew  York,  Pennsylvania,  or 
Uaryland,  make  a  oontract  out  of  the  State  for 
Biat«rialB  for  tha  eonstructlon  of  a  railroad! 
Outtot  theae  companies  procure  machinery  to 
mm  on  tlwir  railroads,  iu  another  State.  They 
eannot  set  on  without  this  right.  These  rail- 
roads oftan  mn  into  other  States,  with  the  per- 
mission of  tboae  States ;  and  it  never  has  been 
doubted  tbat  every  contract  for  eonatruetiDU 
made  hf  the  mrporatioDS  to  which  tha  rail- 
roads belong,  although  out  of  the  State  in  which 
they  were  originally  created,  is  valid. 

Manufacturing  corporationi  established  in 
one  State  by  the  law  of  the  State  cannot  sue  in 
another  State  for  debts  due  tor  articles  made  b^ 
■ucb  corporation,  if  the  decision  of  tbe  Circuit 
511*]  Court  of  'Alabama  is  sustained  by  this 
court.  Policies  of  injuraoce  made  in  another 
Stat*  than  tbat  in  which  the  property  insured 
waa,  at  the  time  of  the  insurance,  will  be  void. 

The  Legislature  of  New  York  have  by  a 
■peeial  law  prohibited  inaaranoes  against  Are 
being  made  In  New  York  by  foreign  corpora- 
tions. This  show*  that  the  Legislature  thought 
that  without  such  a  law,  foreign  oorporationa 
bad  the  right  to  make  such  insurances,  and  to 
■oe  upon  oontracts  made  in  New  York,  or  con- 
tract* growing  out  of  polide*  in  insurauee.  Ra- 
Tiewl  Law*  vf  New  York,  SS;  Act  of  March 
18th,  1814. 

r  ■    • 

M  the  State  whose  law*  gave  it  existence.  But 
thl*  doe*  not  interfere  with  the  right  claimed 
by  tbe  plaintiff*  In  this  case.  The  Bank  of  Au- 
ru*ta  cannot  carry  on  the  business  of  banking 
bi  Alabama,  for  t^  the  laws  of  Alabama,  thi*  is 
forbidden.  But  if  not  forbidden  by  the  law  of 
that  State,  It  eould  transact  the  business  of 
banking  there.  At  eommon  law  ever;  man  bas 
A  right  to  become  a  banker,  and  to  carry  on 
C&#  biuinam  a/  fr«"HM.     jha  acta  of  Parlia- 

art 


mant  In  England  tmpoaa  natrlctlnna  «•  thia 
common  law  right.    IB  John*.  Rep.  ST*. 

The  plaintiffs  in  this  case  are  citiien*  e<  Um 
State  of  Georgia.  Tbey  are  so  called  iu  tbe  writ 
by  which  the  suit  was  commenced;  and  t^  th* 
Constitution  of  the  United  States  they  have  a 
right  to  transact  any  business  which  any  par- 
sons, eitisens  of  tbe  State  of  Alabama,  may  car- 
ry on,  and  which  is  not  prohibited  by  the  law* 
of  tbe  SUte.  The  law*  of  New  York  author- 
its  special  partnerships.  Hare  not  these  part- 
nership* a  right  to  deal  in  Georgia  and  Alalw- 
ma  to  the  same  extent  and  in  tbe  same  manner 
a*  in  New  York  I  This  shows  tliat  an  aaeool- 
ation  under  the  name  of  one  person,  can  do  any 
and  all  acta  which  citizen*  of  New  York  or  of 
any  other  State  can  do. 

Large  collections  have  been  made  by  the 
Bank  of  England  in  the  United  States,  on  bills 
of  exchange  drawn  in  tbe  United  States,  and 
returned  protested  for  nonpayment.  There 
has  not  been  a  suggestion  tliat  tlie  liank  of  Eng- 
land, a  foreign  corporation,  could  not  pur- 
sue such  claim*  in  tlie  courts  of  the  State*  and 
of  the  United  States,  in  tbe  same  manner  a*  in- 
dividuals. All  those  bills  have  been  collected, 
but  a  very  small  amount;  and  this  after  many 
of  them  had  been  put  in  suit.  Large  and 
numerous  sales  of  the  stocks  of  State*  of  tbe 
United  States,  and  of  corporations  established 
by  States,  have  been  made  in  other  States  and 
in  England.    These  would  be  void  on  the  sam* 

Srinciple  as  that  claimed  on  the  part  of  tbe  d«- 
mdant  in  this  case.  Alabama  has  herself  is- 
sued stock  as  the  basis  of  her  banking  capital, 
and  this  stock  ha*  been  sold  out  of  the  State  of 
Alabama.  Yet  she  will  not  be  bound  to  pay  th* 
amount  of  this  stock,  or  even  to  pay  tbe  inter- 
est on  it,  If  as  a  corporation  she  cannot  contract 
out  of  her  territories. 

Mr.  Ogden  went  into  an  examination  of  the 
eaae*  which  bad  been  referred  to  by  the  Circuit 
Court  of  Alabama,  and  which  were  *con-  [*51t 
sidered  by  that  court  as  sustaining  the  princi- 
ple that  the  plaintiffs  in  error  could  not  main- 
tain this  suit  He  examined  particularly  th* 
case  of  Head  and  Amory  v.  The  Providence  I&- 
suraaoe  Company,  Z  Cranch,  127;  The  Dart- 
mouth CoUege  case,  4  Wheat.  B19;  Goslen  w. 
The  Corporation  of  Georgetown,  6  Wheat.  603; 
The  Bank  of  tha  United  Statea  v.  Donnally,  8 
Peter*,  361. 

There  i*  another  class  of  cases  and  author!, 
ties  cited  in  the  opinion  of  the  Circuit  Court  o[ 
Alabama,  which  go  to  show  tliat  a  corporatioo 
bas  no  power  which  is  not  given  to  it  by  tht 
law  which  created  it,  and  from  which  sll  iti 
functions  are  derived.  It  is  not  necessary  to  ei- 
amine  these  authorities,  because  tbe  principl* 
laid  down  by  the  Circuit  Court  is  fully  admit- 
ted; and  because  in  this  case,  it  is  not  a  ques- 
tion as  to  the  powers  of  the  corporation,  but  as 
to  the  place  where  those  powers  may  be  «»■ 

llkere  is  another  view  upon  thi*  branch  td 
the  argument  which  appears  worthy  of  the 
serious  consideration  of  this  court.  This  i*  aa 
action  commenced  in  the  Circuit  Court  of  th* 
United  State*.  How  does  the  court  aequire 
jurisdiction  of  the  cause!  Certainly  not  under 
the  State  law  of  Georgia,  constitutine  thm 
plaintiO*  ft  eorporation.  A  State  Legi&tniM 
PaMM  IS. 


IStt 
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haa  no  powor  to  ghe  to  or  t*ke  awAf  Juriadie- 
tion  froB  the  eoort*  of  the  UniUd  Statea. 

Agftin,  u  it  regmrda  tbe  United  Stktea,  Aod 
tbo  eoDrt«  of  the  United  St«te*,  b  corporation 
a«aled  bj  one  of  tbe  SUtea  is  u  nueh  •  for- 
eign corporation  u  a  corporation  created  b; 
Georgia  it  a  (oreign  corporation  in  Alabama, 
created  bj  a  different  gOTemment,  with  dif- 
ferent power*  and  different  local  jurisdiction. 

How  does  the  Court  of  the  United  State*  ao- 
ooire  itn  joritdiction  la  thl*  easel  Prom  the 
Constitution,  and  the  lawi  of  Conma*  passed 
under  tbe  Cooatitution.  Now,  tha  Constitution 
gire*  the  courts  of  the  United  States  no  juris- 
diction where  a  corporation  created  b]r  a  State 
la  a  partj,  and  a  citiEen  of  anotber  State  is  the 
other  party ;  but  it  doea  give  tbe  eourta  of  the 
United  States  jurisdiction  in  all  ease*  between 
dtixena  of  different  Stetas. 

In  the  case  of  The  Hope  Insurance  Company 
T.  Boardtnan,  this  court  many  yeara  ago  de- 
elded  that  the  courts  of  the  United  Btetea  had 
ttO  jnrisdietion  In  casea  where  a  State  corpora- 
tion was  a  party;  but  the  plaintiff  must  aver, 
in  order  to  give  the  court  juriadiction,  that  the 
atockfaolders  and  persons  interested  in  and  com- 

King  the  corporation  were  citiEcu*  of  one 
te,  and  tbe  defendant  a  citizen  of  another 
State.  And  the  practice  has  been  uniform  erer 
since,  to  make  such  an  avennent  in  order  to 
bring  the  ease  within  the  jurisdiction  of  the 
oonrU  of  the  United  SUtes. 

This  arerment  is  material,  and  Its  trutli  must 
be  proved  if  put  in  isaue  by  a  plea  in  abate- 
Mont.  It  is  manifest,  then,  that  the  Circuit 
Court  bad  jurisdiction  In  this  case,  because  it 
appeared  on  the  record  that  tha  plaintiffs,  or 
tbe  panons  interested  as  plaintiffs,  wen  citizens 
of  Qoorgla,  and  the  defendant  was  a  eitizen  of 


And  when  tbe  eourts  of  tbs  United  States 
■oatain  an  action  in  the  name  of  a  State  cor- 
poration, it  is  only  be^uae  citizena  of  tlie  State 
kSt*}  *have  asBociated  together  under  the 
name  and  in  tbe  form  of  a  corporation.  Still 
ft  is  those  citizens  only  who  are  the  parties  be- 
fore the  court,  and  not  the  eorporaUoo,  quasi 
corporation.  Upon  no  other  hypothesis  can  the 
eourta  of  tbe  United  States  have  any  jurisdic- 
Uon  in  tbe  cause,  none  other  being  justified 
or  antboriied  by  tbe  Constitution. 

Nov,  It  is  a^ed  of  tliis  oonrt  If  citizens  of 
tbe  State  of  Georgia  have  a  right  to  sue  in  tbe 
eourta  of  tha  United  State*  In  the  SUte  of  Ala- 
bama, under  tbe  name  of  an  aaaociation  called 
tbe  Bank  of  Augusta;  does  not  this  amount  to 
a  reeognitioB  on  the  part  of  the  courto  of  the 
United  Stetee  of  their  righto  to  act  under  that 
aaaociated  namet  And  if  they  may  act  under 
tbat  name  in  one  thing,  why  not  In  all  things  I 
If  yon  recognize  their  right  of  acting  in  bnnfj- 
log  a  auit  to  enforce  a  contract,  why  not  in 
making  tha  oontract  itself,  which  ia  the  foun- 
dation of  tbe  BUitI  In  principle  there  is  seen 
BO  dUTerence.  Twenty  merchanta  In  Augusta, 
in  Oeorgia,  may  be  concerned  as  partner*  in 
carrying  on  business,  in  tbe  name  of  ona  of 
tbcm,  or  they  may  assume  any  other  name. 
Can  it  be  contended  for  a  moment  that  under 
tbat  aaaumed  nam*  they  would  not  have  a 
right  to  make  oootracte,  purchase  eotton,  bills 
f  ouier  business  not  for- 


t9   U  9*. 


so,  what  become*  of  the  pro>rlrion  in  tbe  Constl- 
tntion  of  the  United  SUtes,  which  declares  tiiat 
a  citiien  of  one  State  shall  be  enUtled  to  all 
the  righta  of  a  citizen  of  the  other  States! 

It  is  no  answer  to  this  to  say  that  in  an  ac- 
tion in  such  a  case  you  must  bring  the  suit  tn 
the  names  of  all  the  partners.  This  is  a  ques- 
tion as  to  the  remedy  j  but  it  can  in  nowise  af- 
fect tbe  power  of  contracting,  or  of  suing.  0ns 
is  a  matter  of  form,  the  other  Is  matter  of  sidi- 

There  remains  another  point  in  tbe  case  to 
which  the  attention  of  the  court  ia  respectfully 
called.  By  the  constitution  of  Alabama  it  is 
declared  that  there  shall  be  estoblished  a  bank, 
to  be  called  "Tha  Bank  of  the  SUte  of  Ala- 
bama;" and  that  tbe  L^islature  may  from 
time  to  time  estabU^  aa  many  branchea  of  that 
bank,  to  be  located  in  diffeient  parte  of  the 
SUte,  aa  the;r  may  think  proper. 

This  oonsututional  provision  has  been  oon- 
struad  as  a  prohibition  on  the  Legislature, 
which  precludes  them  from  eatabliahing  any 
other  bank  in  tbe  SUte;  and  upon  the  argu- 
ment of  this  cause,  it  ia  presumed  that  It  must 
be  taken  for  granted  that  the  oonstmetion 
given  to  the  constitution  in  this  particular,  fa 
the  true  construction. 

A  large  portion  ol  the  stock  of  the  bank  and 
of  ito  branchea  is  reserved  for  the  SUte;  in- 
tending, no  doubt,  theieby  to  acquire  a  revenue 
for  tbe  SUte  by  means  of  their  interest  in  the 
bank.  Now,  it  is  suppoeed  that  to  permit  a 
bank  of  Georgia,  or  of  any  other  SUte,  to 
transact  ite  business  in  Alabama,  would  inter- 
fere with  the  profite  of  the  Bank  of  Alabama, 
and  would  therefore  be  in  direct  opposition  to 
the  settled  policy  of  tbe  SUte,  aa  declared  and 
eaUbliahed  by  the  constitution. 

Let  us  examine  this  argument.  It  la  readily 
admitted,  for  the  'purpoaes  of  this  [*6St 
case,  tbat  tha  Stat*  of  Alabama  ha*  a  right  to 
pass  a  law  daelarlng  that  no  bank  shall  exist 
and  do  Ito  bUsiBSM  In  that  State,  unleae  It  be 
chartered  by  the  Legislature  of  the  SUte.  This 
ia  an  admiaslon  ashroad  as  can  be  called  fori 
but  it  by  no  means  follows  that  tbe  tranaaetjon 
which  is  the  subject  of  the  preaent  eontrover^ 
is  an  illt^l  one. 

What  is  legitimate  banking  buaineasT  It 
consisU  of  three  tbinga.  Pi  rat,  discounting 
note*.  Second,  receiving  money  on  deposit 
Third,  issuing  notes  or  bills  to  be  eirculated  aa 
money.  It  seems  to  be  clear  and  oerUin  that 
must  be  combined  t 
nd« 
the  commercial  world. 

The  mere  discountii«  notaa  ia  not  of  ilaelf  a 
banking  operation.  It  is  Indeed  doing  one 
thing  which  banks  are  authorised  to  do,  out  it 
is  not  therefore  banking.  Uay  not  a  merchant 
discount  bia  own  note*  without  being  consid- 
ered a  bankerT  Tbe  mere  receiving  money  on 
deposit,  to  be  paid  out  again  whenever  called 
for  is  not  banking.  Surely  a  man  may  deposit 
his  fnnda  in  safe  keeping  in  the  bands  of  a 
friend,  without  making  tbat  friend  what  is 
known  in  our  law  and  in  the  eommerclal  law, 
aa  a  Banker,  laauing  a  noU  to  be  put  Into 
circulation  aa  money  may,  perhaps,  be  evideno* 
of  itself  of  an  act  of  banking,  and  this  may  b* 
ths  moat  important  iwwer  which  a  bank  poa- 
sesesi. 

Ill 
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Haw,  Uten  li  b«  pntoiM  that  Um  Bank  of 
Augiutk  received  deposits  in  Alkbama.  It  b 
not  pretended  tbAt  the  bmnk  of  Auguita  ever 
put  uita  cireuUtion  in  AlabuDft  one  of  its  note* 
or  bill*  to  be  eircnisted  u  monej'  in  that  State ; 
tad  it  ie  contended  tbet  it  the^  luul  discounted 
a  promissorj  note  in  Alabaiun,  It  would  not 
of  itself  have  been  such  •  banking  operation  as 
would  fender  Um  transaction  illegal,  it  there 


individual  might 

lating  the  law^  "-wH  ^^  might  the  plaintiffs  in 

•nor. 

It  ie  admitted  that  onder  a  eliarter  given  by 
tba  State  of  Qcorgia,  tlie  plaiotiETB  could  not 
(■tablleh  a  bank  in  the  State  of  Alabama.  No 
neh  right  is  claimed  b;  the  plaiotiffa.  Bat 
It  la  eoateoded  that  becoming  lawfuUj  poa- 
MMsd  of  funds  ID  Che  State  of  *''>—"«i  eom- 
moB  eense,  common  justice,  and  common  law 
require  that  the  plaintiffs  should  have  the  ordi- 
nary means  of  withdrawing  those  fundi  from 
the  State  of  Alabama.  The  purchase  of  a  bill 
ot  ezehange  ia  among  the  ordinary  mean*  of 
tianimittuu^  funds  from  one  place  to  another. 

Again.  The  act  complained  of  is  the  pur- 
diaae  of  bills  of  ezeluiDge.  Now,  dealing  in  the 
tmrchaae  and  sale  of  bills  ol  exchange  is  not 
bankiiw.  It  ts  true  the  power  of  dealing  in 
bills  of  exchange  U  often  azpresslj  given  to 
banking  oorporationa;  and  the  fact  that  it  is 
•ipneslj'  given  ia  evidenoe  of  the  general  under- 
atanding  that  without  it  is  so  given,  a  bank 
would  not  have  the  right  or  power  of  dealing  In 


i  have  the  power  of  making  a  canal, 

and  yet  it  ts  hardly  to  be  contended  uiat  mak- 
ing ewnals  to  a  put  of  banking  boainesa. 


other   than  their   own    incorporated   banl 
would   in  nowise  prohibit  the   plaintiBs  from 
purchasing  a  bill  of  exchange  in  Alabama. 


has  heretofore  been  contended  that  the  dealing 
in  biila  of  exchange,  being  no  part  of  the  buaf 
BMs  of  banking,  does  not  come  within  tibe  pro- 
hibitions of  the  Constitution  of  Alabama 
againet  banking. 

Bat  let  us  now  suppose  that  the  L^jalatnre 
ol  Alabama  had  passed  a  law  prohibiting  taa- 
body  but  one  ot  their  own  incorporated  ^tanks 
fron  dealing  in  bills  of  exchange.  This  would 
piMimt  a  more  important  question.  In  the 
pnsint  state  of  the  eommerclal  world,  bills  ot 
exehitrgt  are  one  ol  the  great  means  of  carrying 
on  tlw  eonunerea  of  the  world. 

Our  ummeree  witk  tU  East  Indies  is  prin- 
dpally  «*rried  oa  by  means  «t  bills  of  ex- 
duuige.  These  are  now  tent  Inatead  of  specie 
toCUna,  to  BaUvla,  and  to  Calcutta.  By 
BteMU  ot  bills  of  exehangSk  onr  northern  mer- 
^anta  an  oiabled  to  obtain  funds  In  the  south 
tor  the  purchase  ot  the  cotton  and  tobaooo,  the 
rteb  prodnetions  of  that  portion  of  our  country. 
^  mesni  of  bill*  o'  exchange,  the  merchante 
of  the  aotttk  an  CBabled  to  pwrehaee  goods  ia 


the  north.    By  means  of  btUs  of  «. 

manufacturers  ot  the  north  are  aaaUed  to  re- 
ceive remittances  from  the  south  for  the  car- 
riages, ihocB,  cabinet  furniture,  and  nnmerona 
other  articlea  shipped  and  sold  there. 

It  will  not  be  said  that  no  commerce  eas  b« 
carried  on  withont  the  use  and  (acilitiee  of  billa 
of  exchange;  but  It  is  said,  with  emphaais,  that 
without  their  use  it  would  be  a  cramped,  and 
erippled,  and  an  unproductive  commerce.  Our 
ships  would  be  almost  useless,  and  the  trade 
and  Interoourse  between  the  States  would  be 

E rostrate.  Now,  by  the  Constitution  ot  the 
'nited  States,  power  ts  {riven  to  Congreea  to 
regulate  oosuneroe  with  foreign  nations,  and 
amon^  the  States. 

This  power  t«  regulate  commerce  nceeasarlly 
includes  in  it  the  power  to  regulate  the  mcana 
by  which  commerce  ia  to  be  carried  on.  Hesee 
the  laws  relative  to  ships  or  veesele.  No  ex- 
press power  is  given  over  them  by  the  Conatitu- 
tion,  hot  they  are  the  great  means  by  which 
commerce  ia  carried  on,  and  therefore  CongrMS, 
having  the  power  to  regulate  eommerett  luw 
exercised  the  power  of  regulating  them. 

It  is  submitted  that  the  Legidature  of  Ala- 
bama has  as  much  right  to  declare  that  no  ^ip 
or  vesMl  shall  come  into  the  ports  of  that  State 
wliicb  does  not  belong  to  one  of  her  own  citl- 
zens,  and  ia  not  registered  in  some  office  eatab- 
liahed  by  a  law  of  Alabama,  as  she  has  to  pro- 
hibit any  but  her  own  ciUzens  from  dealing 
in  exchange  'within  her  territoriea.  She  [*SS1 
may  as  well  say  a  merchant  shall  not  sell  or 
buy  a  bale  of  goods,  as  that  bs  shall  not  bnj 
or  sell  a  bill  of  exchange. 

Mr.  Sergeant,  tor  the  United  States  Banki 

The  case  sUted  admits  the  right  of  Um 
plaintiffa  to  sue  in  Alabama,  and  in  the  Circuit 
Court  tor  that  district.  It  admite  the  right  to 
recover  a  iudgment  in  such  suit.  It  admits  the 
right  of  tne  plaintiffs,  therefore,  te  be,  to  ap- 
pear, and  to  act  as  a  corporation  under  ite 
charter  in  Alabama.  This  concession,  approved 
and  sanctioned  as  it  is  by  tlie  Judgment  ot  the 
court,  would  seem  to  make  it  unneceseary  ta 
consider  the  question  whether  a  foreign  corpo- 
ration can  sue  in  Alabama,  unless  it  be  deemed 
doubtful  in  this  court,  where  it  ia  perhaps  opea 


upon  the  record,  notwithstanding 
iion.  If  thought  necessary,  it  will 
be  considered. 


the   < 
accordingly 

But,  first  in  order,  it  ia  proposed  to  conaider 
the  question  directly  presented,  being  the  one 
decided  by  the  Circuit  Court,  which  !a  thus 
stated  in  the  record:  "Whether  the  purchaas 
of  the  said  bill  of  exchange  by  the  plaintiffs 
as  aforesaid,  was  a  valid  contract  under  the 
laws  ot  Albania." 

Before  proceeding  to  the  general  question 
here  presented,  it  is  right  to  give  aom:  atten- 
tion to  the  nature  and  state  of  tli2  transaction 
as  embraced  in  the  word*  "us  afure.'iaid,"  ia  or* 
der  to  exhibit  one  view  of  the  case  of  itself  aufl^ 
dent  for  ite  decision. 

It  is  neceaaaty  only  to  promise,  for  this  pur- 
pose, that  the  bank  was  authorized  by  Ita 
charter  to  purchaae  and  to  hold  bills  of  ex- 
ehange,  without  restriction  ot  time  or  place  | 
that  the  defendant  had  a  right  by  law  m  Mdl 
the  bill  ot  exchange,  and  that  the  contract  af 
■ale  was  executed  and  at  an  end.  It  was  na 
I  longer  exMUtMy.  The  suit  ia  not  upon  the 
FM«rs  1^ 


Thi  Bamk  or  AiTausTA  t.  Basis. 


t  of  nl«,  nor  to  anfora  tlwt  oontnot. 
It  to  npoB  Um  bill  Mid,  l^Afiut  Um  defendant 
M  indOTMr,  uid  upon  hh  contract  m  Indorscr. 
How  do«a  that  contract  arise  1  It  coDsiatt  of 
two  iwrta,  the  IndoiHment,  and  the  delivery 
•f  tbe  Mil  Indoraed.  Heftber  alone  would 
en«te  a  llabilitv,  and  neither  alone  malces  a 
emtraet  aa  indoner.  The  IndoraemeBt  bj 
fUelf  Bakes  no  contract  with  anrbody,  either 
to  pMi  the  blU  or  to  areata  the  HabiUty.  It  i> 
the  daliTery  which  effects  both  these  ends.  The 
avdioarr  form  of  th*  declaration  prores  this. 
Tbe  MttM  Uw  of  biHi  and  notsa  eitablfshei  ft. 
Tht  parties  on  the  bill  make  a  new  contract 
with  ererj  suecestive  bolder  by  the  deliTcrj. 
TUa  is  the  law  as  to  bills  and  notes  payable  to 
bearer.  It  Is  equally  so  as  to  indoned  bills. 
The  delivery  nuJces  the  contract.  The  time 
and  place  ol  indonement,  material  for  some 
wrposes,  ar«  wholly  immaterial  for  this. 
WMBarer  and  wherever  the  name  may  have 
hesB  written,  the  delivery  givea  it  effect, 
whether  it  be  to  pass  the  bill  merely,  or  to  pass 
it  with  a  Itahility  on  the  part  of  the  indorsee. 

Hie  question  then  is,  where  wss  the  deliv- 
tSS*]  er^  madeT  This  is  a  'question  of  legal 
•Mtatmction,  and  not  a  mere  matter  of  fMt. 
SnppoM  the  transaction  to  have  been  carried  on 
t^  BaanB  of  eorrespondenc*,  where  would  the 
wlivery  be  oonsidered  In  law  to  have  been 
madet  nie  bill  being  indorsed  by  the  one 
party,  and  the  full  consideration  paid  by  the 
•tber,  it  must  surely  be  construed  to  have  been 
mad*  where  the  party  is  capable  of  receiving 
It    Nothing  lets  than  this  would  be  giving  the 


iitention  of  the  partlea.  Upon  any  construc- 
tion bat  tfata,  the  one  [wrty  would  get  the  mon- 
9  of  the  other  witbout  a  mnsideratton.  An 
htarpretation  leading  to  snch  a  conclusion 
would  be  a  dlagrace  to  the  law.  Both  parties 
Bast  be  snppoeed  to  intend  what  is  fur  and  in 
fMMl  faith. 

Doea  It  maka  aay  difference  that  the  trans- 
tetioB  is  eonducted  by  means  of  an  agent,  and 
■ot  by  written  .correspondence  T  There  is  no 
n*son  why  it  should.  Persons  who  are  distant 
from  each  other  can  only  treat  through  inter- 
'--'--;  and  tt  is  of  no  consequence  what 


iwUeh  are  Us  contract,  and  the  essence  of  that 
•■Mtraet  Is  to  obtain  a  lawful  and  valid  delivery. 

But  tt  is  enperfluoua  to  argue  in  favor  of  a 
y  wItioB  already  established  by  the  hlf^est 
#«adleial  aothority  in  the  land.  Coz  and  Dick 
"W.  The  United  States,  a  Peters,  172,  202;  Dun- 
«Mii  V.  The  United  States,  7  Peters,  436,  44B, 

The  delivery,  then,  In  contemplation  of  law, 
^^as  at  the  baink.  That  delivery  passed  the  bill 
^«  the  bejok,  with  all  the  rights  accruing  by  it 
^([■iiisl  the  parties. 

Bnt  It  may  be  alleged  that  admitting  all  this 
''a  ba  so,  the  eontract  created  by  delivery  of  the 


t  also  illegaL    To  this  there  are  sev- 

..   .  vers.    In  the  first  place,  the  original 

wmtnct  was  executed  and  at  an  end  by  delir- 
«r7  of  the  thing  bargained  for.  Oan  what  was 
■o  deliTored  be  recovered  hadcT    The  full  eon- 


inal  contract  good  and  valid,  by  making  its  end 
and  object  lawful.  In  legal  intendment  it 
transfers  the  whole  contract  to  Philadelphia,  ■■ 
the  place  of  performance.  If  the  delivery  was 
to  be  made  there,  the  contract  arldng  from  that 
delivery  waa  also  there.  For  this  purpose  It  ia 
not  material  where  the  money  was  pMdj  It  Is 
not  material  wber*  the  Indorser's  name  was 
written  on  the  bill.  The  plaee  of  Indoraement 
may  Itx  the  measure  of  IlamlHy  in  ease  c4  dis- 
honor ot  the  bili.  The  dellTery  makes  the 
contract  with  the  particular  holder.  This  most 
especially  be  the  case  where  an  agent  is  em- 
ployed. His  authority  Is  to  make  a  lawful  and 
valid  purchase.  He  must  do  It  In  a  lawfnl 
mode;  and  In  favor  of  justice  he  will  he  In- 
tended  to  have  done  so. 

*8tiU  further:  it  cannot  be  admitted  [•Btd 
that  even  the  alleged  illegality  Is  of  sueh  a 
character  as  to  defeat  the  claim  npon  the  WIL 
To  produce  that  result  there  must  be  a  alear 
prohibition  by  statute,  or  by  the  common  law; 
or  a  penalty  which  Implies  a  prohibition.  Sea 
the  eases  collected  in  Wheeler  v.  Russell,  17 
Msss.  2GS.  In  the  case  now  under  consider- 
ation there  Is  no  such  prohibition.  There  is 
at  moat  an  infirmity  in  the  contract  of  sale, 
from  the  want  of  capacity  to  make  the  pur- 
chase. Admit,  for  ths  purpose  of  this  argu- 
ment, that  the  contract  of  sale  eould  not  have 
been  enforced  at  taw  by  the  boyar;  It  does  not 
follow  that  the  execution  of  tha  contract  is 
illegal,  stni  less  that  it  b  criminal.  The  bill 
was  good  before  the  contract.  It  is  good  after 
the  contract.  If  It  had  been  made  expressly 
to  be  negotiated  to  a  ban  k  out  ot  the  State,  that 
would  not  affect  Its  validity,  even  thongh  tha 
policy  of  the  State  were  against  foreign  bauka 
irrying  on  business  withm  its  limits.  Reaaa 
The  Conoooeheagua  Bank,  S  Rand.  820. 
If  this  be  so,  the  more  general  question  doea 
it  arise.  At  all  events.  It  will,  nowever,  la- 
ive  some  light  from  the  view  which  has  beat 
taken.    I  will  now  proceed  to  consider  it. 

That  question  is,  whether  the  Bank  of  tha 
United  States  can  lawfully  became  the  holder 
of  a  bill  of  STchange  by  purchase  in  Alabama. 
The  general  ground  taken  against  the  bank 
,  that  no  corporation  can  make  such  purchase, 
■  enter  into  any  contract  out  of  the  State  in 
which  it  Is  chartered.    A  vastly  important  posi- 
tion this  must  be  admitted  to  be.    Ita  bearing 
is   very   extensive.     For,   oboarve  soma   of   iu 
effects. 

1.  It  will  follow  aa  an  unavoidable  oonae- 
quenee  that  no  corporation  can  buy  a  bill  of 
exchange  at  all,  unless,  which  rarely  happens, 
it  be  strictly  a  domestic  bill,  that  is,  wholly 
within  a  State.  There  must  be  different  par- 
ties on  the  bill  at  different  places.  Each  makaa 
a  new  contract  with  the  holder,  and  each  con* 
tract  has  Its  own  locality.  If  a  eorporatlon  ha 
incapable  of  contracting  out  of  the  Stata  iriieta 
it  is  chartered,  it  cannot  be  the  holder  of  sneh 
a  bill.  Nor  Is  this  all.  No  titla  ean  be  derived 
through  a  corporation. 
S,  This   doctrine    once   Introduced   into   tha 


;s  operation.    It  must  a 


Ion  has  bean  paid.    There  is  no  offer  to   tracts  whatever,  express  or  Implied,  primary  or 
it,  aad  than  la  notUi^f  JmmoiaJ  in  tha   aeeondary,  avoiding  t^cm  «&.   \^  wcoA  ^.vjq 
to  them  Hoordbf  te  wnM  ^ft9&  W*™^]*, 


IM 


SuvmuB  Oonn  or  thb  Umiv  SrAm. 


^mfltkod  of  iximg  Um  loMltt^.  What  tlut  U, 
la  •  oomtruction  of  law  npon  tbe  fkcU.  b  thia 
MMUtruotion  to  eontinut  u  beretofore,  or  will 
a  new  tet  of  princtplM  become  ..  ... 
Umt  eoatinue,  the  contract,  othenriM  moral 
and  Jurt,  maj  ba  mads  void  bj  ecnutnution  of 
law. 

9l  B  would  opuata  rnddenl^  and  wltlumt 
notice  to  eondenm  a  long  ntablwhed  OMsa  — "* 
piaetloe,  noiTeraallr  mMsntood,  adopted, 
approved.    It  operate*  npon  tbe  pa«(  and  the 
preaent,  m  well  ae  tlw  future,  to  as  to  avoid  all 


ddon,  and  witb  due  limitation  and  exoeption. 
Ita  aethm  Ji  reetrkted  to  the  ipbere  of  legU- 
latin  power,  leaviof  each  State  free  to  punue 
Ka  own  poli^  within  the  limit*  of  tti  eonati- 
tntlonal  poww,  and  leaving  in  rigbtful  force 

.„....■ .  .    ..,»„.,     gjjj  ^  principle  like 

,  idiciallT    eataoliebed, 
■weepe  over  all  the  State*,  and  embrace*  all 


an  that  1*  not  prohibited.    But  a  principle  like 
that    eontended     for,    JudiciallT    eataW 
•      lUte*,  and 

I  lueh  aa  the  true  poii 
of  the  State  mi»j  require  (hould  be  aupporti 

Partial  I^ialation,  forbiddiiig  certain  acta  of 
foreiKU  corporation*,  has  been  adopted  in  manj 
of  toe  State*:  for  example.  In  PennBflTania, 
New  York  and  Virginia.  Whether  auoh  acta 
be  within  the  conititutional  eompetenc;  of  the 
State  legitlature*  or  not,  jet  it  ii  moat  olear 
that  they  all  aainme  aa  their  baaia  the  general 

rver  of  corporation*  to  contract  where  there 
DO  atatutorj  prohibition,  the  continuance 
that  power  except  in  the  prohibited  ease*,  and 
ftg  nnlimited  •zlatanoe  where  it  ha*  not  been 
enrt^led  or  reatrioted.  There  cannot  poaaiblv 
ba  higher  or  stronger  proof  of  the  law,  the  uni- 
Taraal  law,  than  tbia  la.  It  i*  the  mo*t  author- 
ItaUve  and  eonclugive  evidence.  To  auoh  acta, 
when  duly  paaaed,  the  eonunon  law  lends  ita 
aid  to  give  them  effect.  What  they  prohibit, 
the  law  will  in  no  manner  aid  to  aupport,  but 
theeontrarj. 

Having  stated  theae  preliminary  objeotions. 
wa  now  eome  to  the  very  queation — Does  tta 
law  of  Alabama  prohibit  a  corporation  char 
tared  in  another  State  from  buying  a  bill  of  ex- 
ehange  In  Alabama!  Does  it,  in  other  words, 
prohlikit  auch  a  corporation  from  making  a 
oontraet  t    The  broad  ground  la  here  taken. 

What,  then,  let  u*  Inquire,  i*  the  law  of  Ala- 
bama t  Of  what  doe*  it  eonaistt  It  la  made 
up  of  the  common  law,  the  conatitntion  ani) 
statute*  of  the  State,  and  the  Constitution  and 
statute*  of  tha  Dnitad  Stataa  where  they  are 
applicable. 

The  oommon  law  1*  regularly  derived  to  It, 
and  is  coeval  with  Ita  existence.  In  Prince's 
Dig.,  Laws  of  Georgia,  SGI,  la  a  declaration  of 
the  boundaries  ot  the  State  of  Georgia,  the 
same  aa  admitted  for  tha  United  States  bj  the 
Treaty  of  Peaoe  witb  England,  aeo.  23,  IIS. 
la  page  602  la  the  anthoritv  to  sell  to  the 
United  Statea  a  part,  oomprehending  the  pres- 
ent Statea  of  Alabama  and  UiaaiasippI  (sec  23) . 
This  put  was  aeoordlnirly  oeded,  and  the  con- 
sideration raeaivsd  (6»).  Thna  ceded  It  le- 1 
talned  it*  former  laws  till  altered.  What  waa 
that  law  I  The  common  law  had  been  adopted 
by  the  State  of  Geoivia,  by  express  statutory 
«naetHMBt,flBUw26t£Febroai7, 17SL    Prince,] 


>10,  see.  I.  This  1*  aufBdenL  But,  further, 
the  fifth  aectfott  of  the  article*  of  eeesi<m 
(Prinee,  627)  refer*  to  the  ordinance  of  ISth 
January,  IT8T,  for  the  government  of  tha 
weatem  territwy  of  the  United  States,  which 
provide*  for  the  eonunon  law.  1  Iawi  U.  8. 
47G,  ilO,  art.  2.  And.  flnaUy,  the  rommon 
law  is  saved  by  the  present  constitution  o( 
Alabama.  Sdied.  sec  fi;  Aik.  Dig.  <S. 
There  can  be  no  doubt,  therefore,  that  tba 
oommon  law  is  in  force  in  Alabama. 

The  common  law  i*  said  to  be  "common 
right."  The  expression  "aeema  a  quaint  [*6SS 
one,  but  It  ia  tnie  to  the  sense.  Bight  is  ant«> 
cedent  to  all  law.  The  object  ot  law  is  to 
aeeura  right;  not  ao  much  to  define  as  to  en- 
force it,  and  to  prevent  wrong.  When  we 
speak  of  what  i*  malum  in  ae,  we  have  an 
accurate  and  explicable  meaning.  We  say  at 
once  that  It  I*  against  law,  referring  to  a 
standard  to  which  ul  law*  must  be  supposed  ta 
conform.  So  of  tha  obligation  of  promiaeat 
and  the  like,  derived  from  a  aonroe  above  tba 
law.  It  is  thi*  common  law,  which  in  every 
State  and  nation  protects  and  aecurea  the  gre^ 
body  of  our  rigbta,  and  enforces  obligations 
founded  in  morality.  In  all  civilised  nation* 
this  law  i*  anbatantially  the  same.  Even  in 
nation*  not  admitted  to  be  within  that  descrip- 
n,  there  ia  a  strong  resemblance;  for  ex- 
iple.  in  the  laws  of  the  Hindooe.  The  reason 
obvious.  Whether  expounded  In  codes,  or 
disclosed  by  judicial  investigation  and  decision, 
the  great  prindples  of  Justice  are  identical;  and 
it  is  the  aim  of  all  law  to  cultivate,  extend,  and 
enforce  them.  Statute*  are  but  few  in  oom- 
parison.  They  are  ezeeptiona]  the  common 
law  i*  tha  great  bodv.  The  legislator  acta 
diiefly  upon  matter*  which  are  indifferent. 

Oonstitutions  of  State*  are  frames  of  govern- 
ment. They  give  no  civil  rights.  The  utmost 
they  aim  at,  m  this  respect,  i    ' 


ceptinj 


from     the     encroachments     of 


power,  or  by  placing  around  them  strong  and 
pemument  guards.  This  is  the  proper  office  ot 
a  bill  of  rights.  In  sll  forms  of  government 
these  right*  are  the  same,  however  they  may 
be  trodden  down  In  arbitrary  ones,  where  there 
is  no  Independent  judiciary  to  protect  them. 
The  common  law  acknowledge*  and  aids  them. 
Of  this  common  law  the  law  of  nations  is  n 


upon  Individuals,  a*  any  other  oart  of  the  ci 
mou  law.  Surely,  it  cannot  be  necexsary  to 
quote  authority  for  this.  It  Is  self-evident.  It 
must  be  so  for  the  right*  snd  interest*  of  in- 
dividuals are  concerned  in  the  law  of  nations: 
they  depend  upon  It.  No  body  of  municipal 
law  would  be  complete  without  it,  unless  tha 
whole  transactions  of  a  community  were  eon* 
fined  within  ita  Kmits,  and  the  people  never 
went  abroad.  It  famiahe*  the  only  rule  of  de- 
cision In  a  vast  variety  of  cases;  there  would 
he  no  rule  without  it.  It  Is  the  common  law 
of  nations,  that  U,  of  all  the  inhabitants  ol  tha 
civilized  world.  It  U  said,  witb  great  pro- 
priety, to  be  the  law  of  nature  applied  t» 
nations;  the  unwritten  law,  founded  upon 
rights.  Take,  for  example,  one  of  the  moat 
almple  «f  ita  elemental  the  owner  of  property 
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ttUed  to  rcdnM.  When  by  k  SUte  or  nation, 
U*  own  nation  eomp«la  rspnrfttloa  to  ba  made. 
TU*  law  ia  thtu  tbe  rale  nl  deeisfMi  for  indi- 
vldnala,  and,  betwam  tatdlrldiiala,  the  onlj 
mla.  What  a  tovereign  mar  do,  ia  another 
oiMstion.  He  is  reeponaible  as  a  aovereign,  U  he 
MO  wrong.  But  between  indlTidnali,  it  ia  the 
B>T*]  only  mie  of  dediioo.  "The  principle 
•f  tntainational  law  on  the  eabject  of  co-axlat- 
ing  eovuDJialonB  on  the  estate  of  a  banfempt,  tn 
eonenirent  operation  in  different  eountriea  is 
ft  rnk  of  decfaion  not  a  qneatton  of  Jmiidle- 
tion  and  doe*  not  affect  the  right  of  t«Titoria1 
•orersigntr."  Holmei  t.  Benuen,  4  John*.  C. 
„      .—      ™      ™     —     ^,,      — -     Where     thia 


the  law  of  tbe  land.  Erery  Judge  ia  bound 
to  adminlater  it  aa  the  law  of  the  caM.  He  can 
no  more  di*r«ard  mr  disobey  It  than  any  other 
part  of  the  bw.  It  is  "common  right,"  the 
right  of'every  aaitor. 

May  not  this  rule,  it  wlH  be  asked,  be  oon- 
trolled  by  tbe  soTerei|[ii  lawgiTing  power! 
Admit  that  it  may — that  if  a  etatnte  Se  •□  made 
aa  to  prohibit  what  the  law  of  oatious  permits, 
tbe  statute  must  be  obeyed.  The  common 
law  cannot  do  this;  there  is  an  evident  contra- 
diction, for  the  common  law  cannot  repeat  or 


No  general  notions  of  poltey  or  impolicy  can 
effeet  ench  an  end;  ana  for  this  plain  reason, 
that  thve  an  eoosiderations  to  be  entertained 
Iqr  the  sovereign  power.  To  that  power  tbe 
rcapanalUUty  belongs.  The  State  or  nation  ia 
answerable.  Uptni  this  ground  our  olaima  on 
foreign  nations  nave  rested,  that  they  hare  dis- 
regarded the  law  of  nations.  IJpon  this 
grannd  they  have  been  acknowledged  and  paid. 

To  tbe  generality  of  tlie  propoattion,  namely, 
that  the  law  of  nations  Is  a  part  of  the  common 
law,  or  law  of  tbe  land,  there  is  no  exception. 
Ktm7  diapter  and  section  of  tbe  law  of  nations 
ie  enbraeed  bjr  it;  it  is  true  of  tbe  whole,  and 
it  Is  feme  of  arery  part,  no  matter  whsi  its 
foundation.  If  thara  be  a  title  of  comity,  as 
there  eertainly  is,  stlH  it  Is  a  title  of  the  Uw  of 
aatfama;  and  therefor*  a  title  of  tbe  eonunon 
law,  as  binding  is  the  administration  of  inatiee 
aa  any  other  part.  Tbe  name,  whatever  It  may 
■eem  to  the  ear  to  import,  does  not  detract 
from  Its  obligatory  force.  The  lawmaking 
power  may  have  authority  over  it,  as  it  has 
vrer  the  eommon  law.  But,  in  the  absence  of 
a  statute  plainly  to  the  contrary,  if  a  case 
arisa,  within  the  law  of  nations,  that  Is  tbe  law 
to  be  ^plied  to  it  in  judgment. 

No  nation  has  ever  mora  implicitly  acknowl- 
edged this  tratb  than  the  United  States.  The 
aoBstitutlon  of  our  courts  ia  sueh  as  to  secure 
an  inflexible  administration  of  Justice  to  for- 
^gner*  aa  well  aa  to  our  own  citiwns.  No 
tm^'«g  to  tha  winds  of  ooeaaional  doctrine. 
Steady,  ereot,  and  independent,  they  have  no 
gntde  and  no  teacher  but  the  law.  Even  our 
Mnrta  of  admiralty — a  description  of  courts 
alsswhere  too  subject  to  extraneous  influence — 
tev«  here  beta  funUisd  wtth  m  diiMtiMi  but 
the  law. 


sbt  upon  the  vigorous  applicati<»i  of  the  law 
of  nations.  We  have  felt,  as  every  nation 
similarly  dreumstaneed  must  feel,  that  a  large 

rrtion  of  the  justice  due  to  our  fellow-citlsens 
to  be  obtained  only  by  means  of  the  law  of 
■nations;  and  we  admowledge  It,  not  [*6SR 
only  for  Its  Justice,  but  that  we  may  have  tbe 
bemeflt  of  Its  provisions.  It  is  a  feeble  exhibi- 
tion of  its  virtue  to  speak  only  of  its  regulating 
the  intercourse  of  nations.  Ite  operation  is  upon 
individuals,  and  upon  individual  rights. 

The  position  that  the  law  of  nations  ia  part 
and  parcel  at  the  eommon  law,  is  suppori;ed  hj 
the  highest  and  most  venerable  authority.  In- 
deed, It  has  never  been  questioned,  and  more 
ispedally  the  law  merchant.  I  Black.  Onn. 
£73;  4  lUd.  67.  Magna  Charta,  eh.  30,  cob- 
tains  an  express  provision  in  favor  of  merchaat 
strangers:  which  occasioned  the  striking  re- 
mark of  Monteaqnien  (L  20,  eh.  14),  that  th« 
English  have  made  the  protection  of  forelga 
merchants  one  of  the  articlea  of  their  own  Ulieib 
ty.  In  Triquet  v.  Bath,  S  Burr.  1480,  14tl, 
Lord  Ifansfleld  quotes  Loii  Talbot  as  deolarfng 
a  elear  opinion,  "That  tbe  law  of  nations,  In 
its  fuU  extent,  was  part  of  tbe  law  of  England 
— "That  the  law  of  nations  wss  to  be  collected 
from  the  practice  of  different  nations,  and  the 
authority  of  writers  "  He  quotes  Lord  Hard- 
wlcke  to  the  same  effeet,  and  Lord  Holt.  Four 
uamea  being  thus  associated,  ^ther  of  them 
alone  sufficient  to  establish  a  point;  and,  col- 
lectively, making  a  weight  of  authority  only 
surpassed  by  the  splmdor  of  such  an  assem- 
blage of  himinariea.  In  Respubllea  v.  Long- 
champs,  1  DalL  111,  a  criminal  case,  tha  In- 
dictment was  upon  the  law  of  nations.  IT- 
Eean,  (Aief  Justice,  a  very  learned  lawyer,  and 
a  very  eminent  man,  says,  'The  laws  of  na- 
tions form  a  part  of  the  municipal  laws  of 
Pennsylvania."— "This  law,  in  iU  full  extent, 
is  part  of  the  law  of  this  8Ut«,  and  is  to  be 
collected  from  the  practice  of  different  nations, 
and  tbe  authority  of  writers." 

But  why  accumulate  anthoritles  upon  a  point 
which  ia  every  day  adopted,  acted  upon,  and 
eonfessedl  The  occasions  for  its  application 
are  of  daily  oceorrence,  and  Its  application  is 
dally  made — sometimes  unconsciously,  I  ad- 
mit— by  every  tribunal  in  the  land,  from  the 
hlgheat  to  the  lowest.  Why  take  up  time  in 
insisting  upon  whst  is  so  manifest,  so  univer- 
salljr  OcneededT  Manifest  and  conceded  thourii 
It  M,  yet  there  is  not  always  a  full  sense  of  its 
forea  and  authority.  This  makes  It  necessary 
to  say,  as  the  truth  really  is,  that  tha  authority 
of  the  law  of  nations  is  exactly  the  same  as 
that  of  the  common  law — it  Is  aa  binding  in 
matten  of  Judlcatnre—lt  is  imperative  and  of 
absolute  power.  Its  principles  being  known, 
can  no  more  be  set  aside,  evaded  or  disregarded, 
than  a  settled  principle  of  tbe  eommon  law. 
Call  It  comity:  still  »  U  law,  and  part  of  tba 
rights  of  individuals,  who  are  wronged  U  it  be 
denied  to  them. 

This  law  is  a  part  of  the  law  of  Ala- 
bama towards  foreign  nations.  Ita  anthor- 
ity  towards  the  States  of  this  Union  is  even 
greater.  They  are  united  by  an  aasoeiatian 
at  once  national  and  federal.  To  their  na- 
tional obaracter  belongs  the  faeuUy  of  reg- 
ulating all  their  eommaree,  of  enltivating 
its    growth,   and   improving   and   atiwigtbMi- 
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bur  tbe  Qommerct&l  Intaroouns  between  the 
different  pArte  of  the  cation.  The  ipirit  of 
such  an  Msodation,  which  aims  kt  an  intimate, 
BSS'l  'and  eaaj,  and  equal  inUreourte,  de- 
mands that  whatever  there  ia  of  coait;  Iw- 
tween  nations,  or  b;  the  praetlee  of  nation*, 
■hoald  be  enlar^fed  among  the  asaodatea.  More 
eapedallj  ia  tbia  trae,  aa  the  care  of  commerae 
b  intrusted  to  the  government  of  the  whole;  wm 
a  common  eonoem,  affecting  the  Kcner^l  wel' 


of  tb*  lliiit«d  State*,  there  were  to  be  an 
Urged  eomitf,  it  would  become  among  them 
an  enlargement  of  that  branob  of  the  law  of 
nation*,  of  full  autborit7.  That  practice  is  in- 
qnirable  into  (for  no  formal  convention  i* 
neoeesary) ;  and,  if  ascertained,  lias  tlw  effect 
of  law.  Tbb  doea  not  at  all  detract  from  the 
•OTerelgntj  of  the  States.  On  tbe  contrary,  it 
is  the  work  of  aoTcreign  power  attesting  its 
existence.  If  it  ha*  been  the  universal  practice 
to  ftcknawledge  each  others'  charters  of  incor- 
poration in  eontracta,  that  would  make  the  law, 
aTSB  thougb  (which  is  by  no  mean*  tbe  ease)  it 
wero  not  so  among  independent  nations.  Of 
audi  a  praetlee,  aome  of  the  eridences  will 
hereafter  be  adverted  to,  not  a*  necessary,  but 
becanta  tbej  may  b«  useful.  Certainly  there 
oan  be  no  good  reason  for  frowning^  upon  or 
seeking  to  deatroy  a  practice  which  is  m  har- 
mony with  the  apirit  of  tbe  Conatitution,  tend* 
to  the  growth  of  oonuneree,  and  has  a  kindly 
tnHnence  upon  tbe  Intareourae  of  bretluen  of 
one  family- 

Ii  this  in  any  manner  derogatory,  or  can  It 
be  prejodidal  to  tbe  aovereignty  or  to  the  policy 
of  the  State*  t  We  hare  heard  it  argued  that 
law*  bare  no  extrAterrltorial  f«ae,  and  many 
anthoritle*  dted  to  maintain  the  poiitlon.  Prop- 
erly nndentood,  it  Is  aa  tnw  a*  It  la  familiar. 
Tbe  meaning  i*  that  proprlo  vigore.  thev  have 
no  *neh  power;  that  tt,  taey  have  none  by  vir- 
tue of  any  authority  in  the  lawgiver.  He  can- 
not make  a  law  to  govern  in  another  terri- 
tory. It  la  becauaa  thu  Is  ao  that  a  law  of  na- 
tiiKU  is  necessary,  founded  In  mutual  oonven- 
iance  and  in  common  consent,  to  ascertain  a 
mle  Id  Individual  casea.  The  comity  of  ua- 
titms  haa  furnished  the  rule.  It  is  not  on  this 
MOonot  tbe  leas  a  mle  of  binding  force.  Hu- 
Itenu  aayi,  "Every  nation,  from  comity,  ad- 
mit* that  the  law*  of  cash  nation  in  force  with- 
in Ita  own  territwial  limit*,  ought  to  be  In 
force  ia  all  other  nations,  without  injury  to 
their  respMtive  powers  and  rights."  De  Confl. 
Ug.  I.  1,  Ut.  »,  aee.  8,  p.  638.  The  proudest 
nations  have  adopted  tbi*  maxira.  How,  then, 
oan  ita  adoption  be  derogatory  to  States  closely 
confederated  t  But  i(  at  any  time  such  a  prac- 
tice, however  long  continued,  should  be  found 
derogatory,  impolitie,  or  inconvenient  Is  the 
evU  without  a  remedy  I  The  Uwnukbig  power 
It  to  apply  the  correotlv*. 

And  here  we  naturally  recnr  to  the  other 
branch  of  the  taw  of  Abbama,  tbe  statutory 
law  the  exerdse  of  the  power  of  tbe  lawmak- 

a  authority.  Within  the  limiU  of  the  Con- 
ation, tUs  I*  admitted  to  be  plenary;  there 
ta  BO  other  restriction.  The  LegUlature  is  com- 
petent to  dedd*  upon  both  points,  the  evil  and 
the  remedy.  Of  the  duty  of  the  courts  to  re- 
spect Uw  iedslon,  when  elearly  made,  tbere  ia 


no  doubt.  But  that  it  belongs  to  the  Judldary 
originally  *to  deal  with  either,  sannot  l_'H9 
be  assented  to.  Tbe  courts  are  to  expound  the 
laws,  not  to  make  them.  They  have  no  facul- 
ties for  such  an  inquiry.  There  I*  *titl  another 
objection.  Tbe  will  of  tbe  L^Iature,  how- 
ever DTODOUUOed,  is  binding  upon  tbe  judici- 
ary. Their  enactment  is  a  positive  e:icrciBe  of 
legislative  power.  Their  refusal  to  enact  where 
they  have jMwer,  1*  equally  signiflcant  of  their 
opinion.  Either  b  the  will  of  the  community 
which  ia  paramount.  The  Lrgislature,  too, 
can  precisely  adapt  tbe  remedy  to  the  evil. 
Courts  of  justice  cannot.  They  have  no  pow- 
er to  change  the  la,w  from  what  it  boa  been. 
Here,  then,  is  the  saving  of  what  Iluberu* 
calls  "their  respective  powers  and  rights."  It 
is  in  tbe  sovereign  lawmaking  power,  and  not 
in  the  administration  of  tbe  law,  that  the  sav- 
ing authority  is  lodged. 

Having  thus  established  that  the  law  of  na- 
tions is  part  of  the  law  of  Alabama,  we  coma 
to  these,  the  only  remaining  inquiries: 

1.  What  is  the  law  of  tbe  case,  according  to 
the  law*  of  nationa,  aa  they  exist  among  inde- 
pendent nation*,  and  by  toe  practice  of  the** 
States  T 

2.  Is  there  any  atatnte  of  Alabama  which 
alters  the  law  I 

1.  But  here  we  are  met  by  an  objection 
which,  if  well  founded,  put*  tbe  law  of  nations 
and  the  comity  of  nations  entirely  out  of  the 
case.  It  is'  said  they  do  not  apoly,  because  the 
States  of  this  Dniou  are  confederated  and  not 
independent  State*.  Opinion  of  tbe  judge  of 
tbe  Circuit  Court. 

These  State*  are  at  once  confederated  and  in- 
dependent States.  They  are,  to  all  intents  and 
purpoeea,  independent  and  sovereign,  except 
so  far  aa  they  have  given  up  tbeir  power*  to 
tbe  Union.  For  all  national  purposes  em- 
braced by  the  federal  Constitution,  the  States 
and  their  citizens  are  one,  united  under  one 
sovereign  authority.  In  all  other  respects  the 
States  are  necessarily  foreign  and  indi^pendcnt 
of  each  other."  Bucknor  v.  Finley,  2  Peters, 
ess,  600.  Have  Congress,  then,  the  power, 
and  have  they  exercised  it,  to  supply  tbe  rul* 
in  all  caaea,  where  between  Independent  aover- 
eignty  It  Is  furnished  by  the  law  of  nations) 
and  where,  from  some  source,  it  ia  indiapena- 
ably  requisite  that  it  should  be  supplied?  Do 
the  laws  of  the  United  SUtes  defloe  the  rights 
of  the  domicils  in  case  of  intestacy  and  aucces- 
sionl  Do  they  decide  what  law  shall  govern 
the  conatructfon  of  eontractal  Do  they  tell  ua 
where  a  contract  shall  be  deemed  to  have  been 
made!  Do  they  determine  bow  the  capacity 
of  parties  shall  be  ascertained  t  Do  they  pro- 
vide bow  tbe  age*  of  majority,  for  different 
purpoeea,  shall  be  determinedT  Do  tbey  settle^ 
or  afford  the  means  of  settling,  any  one  of  th* 
innumerable  questions  arising  from  the  oonOiot 
of  lawsT  Tbe  Constitution  makes  provisioB* 
for  the  caaea  of  fugitives  from  justice  and  fugi- 
tives from  labor,  and  that  Is  all. 

But,  speaking  historically,  there  wa*  »  tiiM 
when  these  States  (then  provinoea)  were  en- 
tirely Independent  of  each  other.  There  was  a 
time,  afterwards,  when  they  were  united  by  a 
vciy  loose  and  inadequate  mnfede  ration. 
What  law  governed  M  ^Jbo**  rcspeetiv« 
Fotera  IS. 


lS3f 


Tn  Bark  or  Abousta  t.  Eabu. 


HI 


S41*]  'periodat  When  and  h«w  hu  it  bMoi 
•ItsredT  Then  hM  bMn  no  alteMtlon.  Thera 
ia  Mftrcelj  a  voltiois  of  nporta  in  tlili  Union, 
tlM  report*  ol  tha  declsioiu  of  thia  court  In- 
eloded,  Thicii  haa  not  tha  tit1«  "Foreign 
I^wa"  and  Foreign  States;''  and  dota  not 
ambraM  under  thein  these  Statea  and  their 
tatwa.  There  ia  not  a  digaat,  with  any  preteU' 
■ions  to  the  ciiaracter  of  eomplataneaa,  but  ha* 
■ndi  a  title.  There  ia  not  a  eaaa  diaeuwed,  in 
which  a  queation  arises,  where  the  law  of  na- 
tiona  ia  not  appealed  to.  Tha  kamed  and  moat 
vaeful  work  of  Judge  Storj,  upon  the  conflict 
of  laws,  applies  it  to  the  States  throughout. 
AAd  this  court  has  decided,  aanctioDing  the 
jndnnent  of  the  Circuit  Court  for  the  District 
•f  Pennsylvania.  Lonsdale  t.  Brown,  4  Wash, 
a  G.  R.  81,  that  a  hill  drawn  in  one  Stato 
apoD  another  State  is  a  foreign  bill.  If  this  be 
an  error,  there  certainly  nerer  was  another  in- 
stance of  one  so  prandlng  and  deeplj  rooted, 
and  which  so  long  escaped  detection.  We  sub- 
mit, however,  reapectfullj  but  eonfideutlT,  that 
it  is  not  an  error.  A  law  among  these  States, 
deciding  those  questions  of  continual  occur- 
rence which  fall  under  the  title  of  comity  of 
Bstions,  is  of  indispensable  necesattj,  much 
BKS«  important  among  themselTes  then  be- 
tween any  one  of  them,  and  nations  foreign  to 
our  Union.  In  proportion  aa  intereommanlca- 
tjon  becomes  more  rapid  and  easy,  or,  in  other 
words,  as  ths  great  ends  and  objects  of  the 
Union  are  attained,  it  becomes  more  and  more 
important.  Precisely  beoaose  these  States  are 
at  onea  confederated  and  Independent,  beoausa 
there  It  a  Union  and  jet  tluM  are  aoreraign 
State*,  we  cannot  dispenaa  with  *  law  which 
k  In  the  aplrit  «f  union,  but  is  eaaentlal  to  inde- 


if  it  were  true,  that  a  British  aorparatloo 
entitled  to  be  aoltnowledged  in  mr  eonrt,  but 
»  eorporatlon  of  one  of  onr  own  States  waa  not. 


Tlu  rU^ta  of  a  corporation,  that  is,  its  eor- 
porata  rubts,  are  all  conferred  bj  lla  charter, 
are  all  i^  equal  authoritj  and  from  the  same 
Bourve  of  poww.  What  are  theyT  To  hare  a 
ewporate  name  and  atyle.  To  have  a  eommon 
seal.  To  have  anecessioa.  To  sua  and  be  aued 
hj  Its  corporate  name.  To  be,  by  that  name, 
a  pereon  in  taw,  eapable  of  eontraeting.  To 
make  by-laws.  The  power  to  tranaaet  bualneas 
Is  not,  properly  speaking,  granted  t^  tha  char- 
ter, but  the  right*  of  the  assodatora,  which 
tbey  would  have  individually  or  eallactlvely,  are 
restricted  by  it.  Tha  piuit  la  limited  to 
the  particular  kind  of  Ensineea,  whatarer  It 
may  be,  or  other  kinds  are  ezpraaaly  prohibited. 
In  eithtf  eaae  tha  body  cannot  transcend  these 
Umita.  Thus  ineorporatad,  the  body  beeomes 
ft  penan  in  law,  and  la  embraead  t^  statutes 
whiah  ipeaJc  of  peraona,  aa  well  la  criminal  as 
In  elvif  proeeetunn.  Ths  United  Btatea  t. 
Amedy,  11  Wheat.  SK;  The  Unitwl  States  v. 
The  Stat*  Bank  of  North  Carolina,  0  Peters, 
19;  Tha  Farmer^  Bank  of  Delaware  v.  The 
K4S*]  XOrton  Bank  of  ■Maryland,  12  Peters, 
1S4,  las.  Sueh  a  recognition  of  SUte  corpora- 
UcM  by  the  Uws  ot  tim  Itaitad  SUtes^  ■•  fm- 
1*  Ih  ed. 


sons,  having  a  lawful  existence,  ia  of  course  • 
recognition  of  them,  by  the  same  laws,  as  per- 
sons possessing  all  the  faculties  and  attributes 
conferred  upon  them  by  their  charters.  To  ae> 
knowledge  them  to  be  persons,  when  they  are 
so  I^  creation .  of  law,  ia  to  acknowledge  all 
that  by  law  oonstkutes  the  persons  so  ereated. 
There  can  be  ao  distinction.  All  the  corporate 
privileges  are  of  equal  authority,  as  before  re- 
marked, and  are  from  the  same  source. 

This  pereon,  thus  constituted,  i*  not  so  en- 
tirely artificial  as  to  conceal  or  destroy  the 
substantia!  character  of  the  Individuals  asao- 
ciated  under  it*  name,  nor  to  take  away  thrir 
rights  or  release  them  from  their  obligation*  aa 
citixens.  Thus  a  corporation  composed  of 
dtisens  of  one  State,  with  proper  avermente 
on  the  record,  may  sue  a  eltizen  of  another 
State  In  the  courts  of  the  United  States.  Bank 
of  the  United  SUtea  v.  Devauz,  G  Cranch.  61. 
Where  a  corporation  I*  sued  In  the  Circuit 
Court,  It  is  prima  fade  evidence  to  support 
the  averment  of  citizenship,  that  it  Is  Incorpo- 
rated by  a  law  of  the  State  where  It  is  sued. 
Catlet  T.  Tbe  Pacific  Insurance  Company, 
Paine's  C.  C.  R.  fiM.  It  is  only  prima  fade 
evidence.  A  hill  In  equity  was  filed  by  A.,  a 
dtiten  of  New  Jersey,  against  B.  and  the  le- 
high  Coal  and  Navigation  Company,  an  Inoor- 
porated  body  In  Pennsylvania.  A  plea  to  the 
jurisdiction  set  forth  that  four  of  tbe  co™- 
rators,  n>.Tntng  them,  were  citizens  of  New  Jer- 
sey. The  plea  was  sustained,  the  corporatorm 
bung  the  real  defendant*,  by  their  corporate 
name,  and  represented  by  their  officers.  Kirk- 
Patrick  V.  White,  4  Waah.  0.  a  R.  695.  A  for- 
eign eoiporation,  for  the  purpose  of  jurisdiction, 
Is  an  alien.  Sodety  for  the  Propagation  of  the 
Goepel  In  Foreign  ParU  v.  Wheeler,  2  r.all. 
lOfij  8  Wheat.  4B4.  The  very  case  before  the 
court  .admits  tha  juriadletioD,  and  of  course  ad- 
mit* tbe  ground  upon  wbidi  the  jurisdictioa 
must  rest. 

Here,  then,  ia  an  aasodatlon  of  Individuals, 
elothed  by  law  with  certain  faculties,  which  a* 
IndiTlduaU  they  would  not  have  to  tranaaet 
business,  which  as  Individuals  they  might 
lawfully  transact.  The  former  are  their  fran- 
ohista  or  privileges.  They  are  united,  and 
one  and  all  conferred  by  territorial  legislation 
The  Bubstanee  of  the  matter  is,  that  It  is  an  ex< 
erclse  of  Individual  rights  under  a  form  author- 
ized by  law.  It  cannot  be  distinguished  In 
prindple  from  the  case  of  apedal  partnershlpe 
under  the  laws  of  Pennsylvania  and  New  YorK; 
where  one  parson  becomes  the  representative 
of  all,  just  as  the  corporate  name  repreaenta 
the  individual  corpontors.  They  all  make  Vf 
the  one  person  hi  law. 

It  must  be  very  obvious  (and  this  is  the  cOB* 
elusion  sought)  that  the  acknowledgment  of 
this  person,  for  any  one  of  its  legal  attributes, 
is  aa  full  a  reeognltlon  of  the  law  wbidi  created 
it  aa  an  acknowledgment  of  the  whole.  Sueh 
a  recognition  Is  equally  giving  effect  to  extra* 
territorial  IcRialatlon.  In  tmth  tt  la  an  ae- 
knowlodgment  of  the  whola,  for  It  admlta  tha 
person  ereated  by  law.  A*  a  person,  baring  a 
lawful  existence,  all  the  faculties  which  con- 
stitute 'the  person  are  admitted,  unless  [*B4S 
there  be  some  of  them  that  are  prohibited. 
This  I  ""    '        ■   " 


M 


OOUBT  OF  TBI  UmtB  drATM. 


or  the  privHegea  Mnfemd  hj  the  ehuier, 
oDfl  U  to  lue  And  b«  lued  b}r  the  eonKirate 
name.  Can  such  «  corporation,  being  a  forei^ 
corporation,  lUe  and  m  lued  bj  Ita  corporate 
Dame!  If  it  can,  the  law  which  crcvted  it  It 
acknowledged  aa  operating,  and  of  couree  the 
peraon  ia  acknowledged  as  the  law  haa  made  It; 
and  that  law,  it  cannot  be  denied,  doee  give 
the  power  to  eonti^iet  la  the  corporate  name. 

The  right  of  foreign  itatea  and  corporations 
to  lue  can  be  traced  In  the  booka  of  the  law  for 
more  than  two  eenturiea.  The  earlieit  oaae  !■ 
that  In  B.  A.  631,  £.  3,  tit  Court  de  Admiral- 
tie,  The  King  of  Spain'a  caae  in  Admiraltie. 
Prohibition  wae  granted,  and  trover  directed 
at   common  law  in  the  name   of  the   King  of 


162S.  the  bill  wae  diemisBed,  l>ci?ause  it 
the  name  of  the  ambaseador,  and  not  of  thi 
King  of  Spain.  Then  followi  the  case  of  Tht 
Dutch  We*t  India  Companj  r.  Henriquez,  L 
Bay.  1632;  1  Str.  612;  2  Geo.  n.,  A.  D.  1729. 


\   much    liti- 


Tbe  companj,  a  foreign  e^iporation,  sued  by 

Ua    name    of   reputation.     The    ■  "' "  ~ 

t*ined;  and  though  the  case  w 
gated,  end  carried  to  the  House  of  Lords,  the 
nght  to  aue  was  never  denied.  Thti  ease  has 
always  been  considered  as  having  flnallj  settled 
the  queition.  The  eaaea  which  have  since  oc- 
eucTcd  hare  already  been  lirought  into  view  in 
the  cause  last  argued  (bj>  Mr.  (&den),  excepting 
The  King  of  Spein  t.  Multett,  8  Bligh.  31.  There 
fa  atiU  another  case,  of  some  note,  in  which  wp 
were  all  interested,  where  a  great  political 
corporation  waa  allowed  to  sue,  without  dis- 
pute, and  to  recover  in  the  courts  of  England. 
The  United  States  v.  Bmlthson's  Kxecutore  for 
the  Smithsonian  Legacy. 

The  authoritiea  in  the  United  States  are 
•quail;  uniform.  There  are  decisiona  in'  Maa- 
■achusetta,  Connecticut,  New  York,  Pennayl- 
Tania,  Virginis,  Louiaiena  and  probably  In 
other  StatM.  The  point  la  so  thoroughly  es- 
tablished aa  to  be  assumed  in  argument.  In 
BuatMl  *.  The  Commonwealth  Ineurance  Com' 
pany  of  Boston,  IS  Berg,  ft  Rawie,  173,  the 
question  wae  whether  a  foreign  corporation 
waa  liable  to  the  procees  of  foreign  attachment. 
Judg«  Bogera  delivering  the  opinion  of  the 
Supreme  Court  of  Pennsylvania  say:  "The 
power  of  corporations  to  sue  in  personal  ac- 
{tons  is  not  restricted  to  corporations  created 
1^  the  laws  of  this  commonwealth.  If  they  can 
aue  within  a  foreign  jurisdiction  why  should 
they  not  also  be  liable  to  suit  In  the  same  nan- 
ner  and  under  the  same  regulations  a*  domestic 
corporations  1"  See,  also,  Williamaon  v.  Smoot, 
7  Mart.  Louisiana  R.  81.  Mor  la  the  author- 
ity of  thia  high  court  wanting.  In  The  Society 
for  Propagating  the  Qoapel  v.  New  HaveD,  8 
Wheat.  4M,  the  right  of  a  foreign  corporation 
to  sue  is  admitted.  In  The  Same  v.  The  Town 
of  Pawlet,  4  Peters,  480,  the  rieht  la  sustained; 
and  the  court  further  decided  that  the  corporate 
544*]  capacity  le  'admitted  by  pleading  the 
general  issue.  If  contested,  it  must  be  by  a 
apedal  plea  in  abatement,  or  In  bar. 

Innumerable   cases    have    oeourred   in    which 

the  oueetion  might  have  been  raised.    Instead 

irf  thu,  there  are  rules  of  pleading  and  rules  of 

tvidence,  which  assume  the  right  to  sue,  aa  nn- 

mnmtioamhim.    U  th«  eharter  be  pot  in  lune. 


the  foreign  law  muat  be  produoed.  b  no  <ma 
of  the  decided  eases  waa  the  suit  maintained 
by  virtue  of  any  special  law  or  right.  They 
were  all  upon  the  ground  of  the  comnun  law. 
In  no  one  of  them  (unless  it  be  In  Pindall  t. 
The  Marietta  Bank)  was  the  power  to  contr»et 
drawn  in  question,  denied  or  doubted.  In  2 
Bligh.  21,  Lord  Eldon  puts  a  case  of  oontract. 
"Suppoae  the  king  were  to  send  his  Jewela  to 
be  set  by  RundelT  It  Bridge,  and  the  jeweleia 
were  not  to  deliver  them  up  to  the  kine,  do  you 
think  the  courts  of  the  country  would  not  in- 
terfere!" Lord  Redesdale  saya:  "^  conceive 
there  ewi  be  no  doubt  that  a  sovereign  may 
sue.  If  he  cannot,  there  la  a  right  without  « 
remedy." — "As  to  the  proposition  that  a  aov- 
erei^  prince  cannot  sue,  It  would  be  agmlnet 
all  ideas  of  justice.'  No  learning  is  neceaaary 
to  understand  such  arguments  aa  tbeae.  The 
highest  legal  attainmenta  are  never  more  fully 
exhibited  ttukU  in  direet  appeals  t«  good  ss— s 
and  Justice. 

This  doctrine,  as  haa  been  seen,  of  the  rtght 
of  the  corporations  of  one  State  to  sue  in  the 
other,  ia  thoroughly  incorporated  into  our  ays- 
tern  of  Jurisprudence.  How,  then,  can  it  be 
said  there  is  no  comity  between  the  States!  It 
is  established  that  the  law  of  the  charter  ia  rae- 
ognized  though  gra.Dted  by  another  State. 
The  corporation  ia  clothed  everywhere  with  ths 
character   given    by   the   eharter.    Tlie   whole 

Suestion  Is  thus  settled  as  to  all  oorporationa. 
an  it  be  necessary  further  to  examine  the 
prinoiplea  upon  which  this  rests!  In  giving 
corporate  powers,  the  foreign  law  operate* 
rightfully  within  Its  own  territory,  aa  It  doea  la 

E'ving  validity  or  eonttructioa  to  a  contract 
'tween  individuala.  It  is  the  exercise  of  » 
strictly  territorial  power  in  the  one  act,  aa  it  la 
in  the  other.  There  1*  nothing  extraterritorial 
in  either.  The  question  is,  what  respect  il 
yielded  to  it  in  another  Statel  And  the  answer 
ia  found  In  the  fact  that  it  is  capable  of  aniw 
as  a  domestic  corporation  may,  whicji  ia  avT 
deuce  of  unbounded  respect.  Story's  ConSIrt 
of  Lawa,  M,  sec.  69-417. 

We  have  been  told  that  foreign  exeentoi^ 
administrators,  and  guardians  are  not  acknowl- 
edged. If  this  were  so,  It  would  prove  noth- 
ing but  that  for  good  reasons  theae  caaea  aie 
excepted  from  the  general  operation  of  comity. 
But  they  are  acknowledged.  They  cannot  soe. 
Thia  is  the  whole  extent  of  the  exception.  A 
voluntary  payment  to  them  Is  good  and  valid. 
Besides,  the  executorship  or  administration  of 
the  domicile  is  regarded  aa  the  principal,  and 
any  other  Is  only  ancillary  to  it.  So  that  for 
moet,  perhapa  for  all  purpoaea  except  anforefaif 
payment  by  suit,  they  are  regarded. 

But  aa  to  contracts  the  ground  of  the  matter 
is  that  the  extraterritorial  effect  is  by  comity, 
adopting  voluntarily  the  law  of  anotlier  States 
aa  a  rule  of  decision  where  It  ia  the  [*S4b 
proper  and  natural  rule.  This  adoption  ia  pre- 
sumed unless  the  contrary  lie  made  apparenti. 
Such  ia  the  doctrine  of  the  eommon  law  of  tb* 
States  of  this  Union. 

And  what  would  be  the  oonsequeaoea  <f  ^ 
contrary  doctrine! 

1.  The    inconvenience,    mischief,    and    tnJSM- 

tlce  that  wouhl  result  from  eatabliahlng  that  « 

oorporation  can  make  no  valid  contract  beyond 

ttndla  ol  Um  BtaU  enatinc  it.    Consider 


Thb  Bahk  of  AosmrA  t.  Euls, 


J   ucecuted.    Public  policy    may 

require  from  the  tribanala  to  withhold  th«ir  aid 
from  pkrtlea;  but  they  do  it  from  oeceuity,  end 
klweye  under  a  MUe  of  the  Individiul  lujiutice 
and  wrong  that  are  done.  It  la  a  caaiiaJ  ad- 
rantaga  t«  diahoneety,  which  ought  not  to  be 
•ftm  preMntod,  nor  unleu  there  be  k  clear 
prohibition.  What  poaaibla  inducement  k 
there  here! 

Consider,  alio,  the  great  injniy  to  commerce 
and  trade.  Salea  for  incorporated  manufac- 
turing eompaniee,  t«  the  amoimt  of  millions  of 


dollara  annoally,  are  made  \>j  their  ueota. 
What  possible  reason  can  be  giTeo  f«  dedar' 
lug  aQ  luoh  tranasctioDs  illegal  and  ToidI 


■urances  are  made  by  incorporated  companica 
againit  Are,  aitd  anunat  marine  risks.  ^T«  the 
policies  to  be  declared  voldt  To  what  good 
end! 

Again:  it  must  embrace  all  contraota,  implied 
aa  well  as  express;  for  if  It  be  unlawful  to 
make  an  express  promise,  surely  the  lew  will 
not  imply  one.  Ko  two  corporations,  fn  differ- 
ent States,  can  make  any  eontract  with  each 
other.  For  one  of  them  must  unavoidably 
oootraet  out  of  the  State  where  it  is  eharterea. 
Obligations  and  notes  of  corporations,  even 
bank  notes,  passed  in  another  State,  must  be- 
come void,  because  there  la  a  new  oi^tract  with 
tba  bolder. 

There  would  be  no  end  to  the  enumeration 
of  the  mischiefs  which  woiOd  flow  from  such 


L  The  eapadty  of  oorporations  to  make  eon- 
traeta  beyond  their  States,  and  the  exertion  of 
that  capacity,  are  supported  by  uniform,  oni- 
Tcnal  and  kmg-oontlnued  practice.  How 
nany  «f  our  eorporations  have  made  oontracts 
ta  ^igland,  by  tndr  agents  I  How  many  have 
Made  eontracts  In  other  States!  How  many 
Kteh  sontraeta  are  now  pending,  where  the 
eonsideration  on  one  side  haa  beui  fully  paid  t 
It  surpasses  all  power  to  estimate  them.  What 
disorder  and  gross  wrong  would  be  caused  by 
faitrodueing  a  principle  that  would  declare 
them  illegal  and  void  I  And  for  what  good 
pnrposeT  To  abolish  a  eommon  law  found 
•onrenient  and  just,  and  adopted,  as  It  were,  by 
Ue  whole  people. 

But  of  this  adaption  there  is  mora  authentic 
•ridenea  than  this;  more  tangible,  more  cc«- 
nisable  In  a  court  of  Juatloe.  There  is  ovary 
kind  of  evidence. 

1.  JndkiaL  Onless  It  be  In  a  single  ease,  to 
be  adverted  to  presently,  which  realty  is  not  an 
exception,  there  is  not  an  Instance  of  such  an 
abjection  ever  being  made.  This  silenoe  is  not 
without  signifleanee,  for  eases  have  been  of 
daily  occurrence. 

S46*]  *There  is  affirmative  evidcnoe,  too.  The 
Boeiety  for  the  Propagation  of  the  Ootpel  in 
Foreign  Parts  v.  Wheeler,  S  Wheat.  «4,  is  to 
the  point.  Pindall  v.  The  MarietU  Bank,  2 
Ban&  4Sfi,  admits  that  what  are  there  termed 
"seoondary  contracts,"  may  be  made.  It  it  seem 
to  go  farther,  and  question  the  validity  of 
primary  contracts,  It  Is  proper  to  remark  that 
the  action  was  sustained;  and  therefore,  the 
saying  would  be  merely  obiter,  and  of  little 
weight,  notwithstanding  the  high  authority  of 
the  court.  But  what  is  said  has  express  refcr- 
enas  to  banking  operations,  and  tha  restraints  i 
1*  Xk  eO.  U 


banking  operations  by  eorporations  not  estab- 
lished by  our  laws.  It  would  not  therefore  be 
permitted  to  a  bank  in  Ohio  to  establish  an 
agenn  in  this  State  for  discounting  notes,  or 
carrying  on  other  banking  operations;  nor 
nor  ooi3d  they  sustain  an  action  upon  notes 
thus  acquired  by  them."  The  poliey  here 
referred  to  la  apparent  from  the  statutes  of  Vir- 
ginia. Taifs  Dig.  41,  etc.  LM  the  Court  of 
Appeals,  however,  be  Its  own  expositor.  In 
Reese  v.  The  Conococheague  Bank,  5  Rand. 
326,  Oreen,  Justice,  says:  "It  was  decided,  S 
Rand.  4S5,  that  a  foreign  corporation  may  sue 
in  our  courts,  upon  a  contract  with  them,  valid 
according  to  the  laws  of  the  country  in  which 
it  was  made,  unless  it  was  contrary  to  the  pol- 
icy of  our  laws;  and  the  making  a  note  in  Vir- 
ginia to  be  discounted  at  a  foreign  bank  is  not 
so."  Thus  explained,  the  ease  admits  the 
power  to  make  oontracts  by  all  corporations, 
excepting  primary  ones  by  banks  for  carrying 
on  banking  operations,  sjid  by  hanks  for  all 
others.  Wt  might,  therefore,  lawfully  buy  a 
bill  of  exchange  in  Virginia;  and  so  the  case  is 
really  on  authorityln  our  favor. 

2.  Legislative.  The  Chesapeake  and  Ohio 
Canal  Company,  an  incorporated  company, 
sent  an  agent  to  Europe  to  borrow  a  million  of 


and  the  United  States,  under  an  act  of  Con- 
gress, guaranteed  the  payment  of  the  interest. 
Was  this  a  void  contract,  being  made  abroadt 
The  contracts  made  by  the  treasury  with  the 
State  banks  about  the  deposit  of  the  puhlle 
moneys  were  made  In  law,  as  we  have  seen, 
and  probably  In  fact,  too.  In  the  dty  of  Wash- 
ington. Were  they  void!  The  same  qnestioa 
m^ht  be  put  as  to  the  contracta  the  deposit 
banks  were  to  make  with  each  other;  which  as 
to  one  of  them  oould  not  fail  to  be  bevond  tho 
limits  of  its  charter.  Contracts  of  the  Post- 
office  Department  with  railroad  companies,  ara 
they  all  voidl  These  are  all  instances  of  con- 
tracts with  or  by  corporations  beyond  their  ter- 
ritorial limits,  and  yet  they  are  recognized  by 
acts  of  Congress  as  good. 


there    Is    a   law   against   banking,   and  I 

urainst  foreign  insurance  companies  (comi 

of  the  United  States)  and  their  agents. 


Pennsylvania  there  are  similar  laws,  Purd.  Dig. 
68,  308;  In  Virginia,  Tate's  Dig.  41.  In  Ala- 
bama there  was  a  law  in  1S2T,  since  repealed. 
And  so  of  other  Statea.  *Bow  far  [*S4T 
such  prohibitory  laws  may  be  carried  by  State 
legislation  without  vlolatfne  the  righta  of  other 
States  and  tbelr  citlsens  under  the  Constitution 
of  the  United  States,  la  not  now  the  question. 
They  are  adduced  only  aa  evidence  of  the  con- 
currence of  the  State  legislation  with  the  legis- 
lation of  the  United  States,  that  eorporations 
could  lawfully  contract  out  of  their  territorial 


limits  unless  they  were  prohibited.  Else  why 
should  there  be  prohibition  t  The  New  York 
law    prohibited    utrcign    insurance    companies. 


rei'j; 


illed,  from  Insuring  in  New  York. 

in  the  act,  it  must  tol- 

that  insurance  companies  of  other  States 

nay  still   insure  in  New   York.    This   is  hiRh 

ind  authentle  avideBoe  of  the  law  from  the 

StT 


w 


Sdfbuk  Codbi  or  the  UmraD  Stath. 


Ugheit  Bonrcea.  Hkts  the  people,  the  legUIk- 
tnru,  the  Judiclaiy,  and  the  executive,  &11  been 
hitherto  In  error  from  the  time  when  the  United 
St&tea,  la  their  need,  made  their  Icwii  In  Hol- 
Und,  up  to  the  present  timet 

The  uuwer  U  piftin.  What  la  not  prohibited 
b  lawful,  and  la  under  the  protection  Of  the 
Uw.  A  corporation  ha*  a  twofold  claim.  It 
baa  a  claim  to  respect  for  the  law  of  its  wea- 
tlon,  and  It  has  a  claim  to  reapect  for  the  rights 

uaU  who  compose 

.  for  the  present 
purpose.  The  latter  need  not  be  asserted  nn- 
leas  there  should  be  a  prohibition,  which,  un- 
der color  of  inhibiting  the  exerdBe  of  oorporate 
powers,  sbonld  reall;  assail  the  constitutional 
ri^t*  of  the  dtlzen. 

R  remains  only  to  consider  whether  there  Is 
any  law  of  the  State  of  Alabama  which  forbids 
the  purchase  of  a  bill  of  exchange  within  her 
Bmita  by  a  corporation  of  another  State.  Mo- 
bile, it  appears,  ia  a  marlcet  where  bills  are  to 
be  bought,  and  where  it  must  be  for  the  inter- 
est of  aelleis  that  buyers  should  freely  come. 
One  does  not  easily  perceive  what  policy  there 
can  be  to  the  eontrarr,  unless  it  t>s  to  enable 
the  State  Bank  of  Alabama  in  some  measure 
to  command  the  market,  by  eicluding  compe- 
tition as  far  aa  possible.  But  whatever  was 
thui  gained  by  the  buyer  would  be  lost  by  the 
■eller.  The  more  buyers  the  better  for  the 
■eiler — the  better  for  Motnle — the  better  for 
Alabama.  Nor  ia  it  objectionable  because  the 
bnyer  la  a  bank.  Suoh  a  purchase,  though  it 
be  th«  operation  of  a  bank,  is  not  a  bankins 
operation.  What  ia  meant  by  banking  ia  well 
understood  and  deflned.  It  eonsiats  ol  lending 
or  diaconnt^,  receiving  on  deposit,  and  issu- 
ing paper.  Ttu  Maine  Bank  v.  Butts,  9  Maaa. 
H;  The  People  v.  The  Utiea  Inaurance  Com- 
pany, IS  Johns.  S90;  The  New  York  Firemen's 
biBurane*  Company  v.  Ely,  S  Conn.  660.  Ac- 
cordliutly,  the  prohibitory  laws  of  the  States 

■^^-   ■      roll ' '" '--* 

--  itig 

not,   by   giving   banking   privilegea,   authoriEs 


A  banking  charter  would 


the  dealing  In  bills  of  exchange.  When  auch 
a  power  u  deemed  requisite,  it  la  expressly 
given,  as  something  superadded.  A  prohibi- 
tion of  banking  wodd  not  prohibit  the  buying 
exchange  by  corporations  or  by  individuals. 
The  policy  of  such  prohibitory  statutes  would 
not  be  contravened  by  buying  bills  of  axchange. 
848*]  A  company  incorporated  'for  buying 
bllla  of  exchanee  would  not  be  a  bank  either 
In  a  popular  or  in  a  legal  sense. 

Such  would  have  been  the  dear  law  to  b« 
applied  to  the  case,  if  there  had  been  any  legis- 
lative act  against  banking  in  Alabama  at  the 
time  of  this  transaction.  Neither  the  prohi- 
Intion  nor  the  policy  of  the  act  would  have 
been  encountered  by  the  purchaae  of  a  bill  of 
•xchange.  But  there  waa  none.  The  second 
section  of  the  Act  of  1827  was  a  general  law. 
1  Stewart's  Reports,  301,  302.  In  1833,  Alkin's 
Digest  waa  established,  and  all  laws  of  "a 
general  and  public  nature"  not  included  In  it, 
were  repealed  from  and  after  the  1st  of  Janu- 
ary Uien  next.  Dig.  301,  ace.  6.  This  law 
is  not  included  In  the  Digest,  and  therefore  it 
b  repealed.  It  was  under  this  law,  while  It 
was  m  force,  that  Stebblns  and  others  were  In- 
dicted,   Btewart'f      Eep.     MO.    The      charge 


waa  for  Issuing  bank  notes.  The  eaae  b  not 
unlike  the  case  of  The  Utica  Insurance  Com- 
pany, In  IS  Johns.,  tho^i  the  mode  of  pro 
ceeding  waa  different.  The  defendants  weT« 
indicted  aa  lodivlduala,  and  attempted  to  justi- 
fy themaelvei  under  a  very  loose  and  extraor 
dinary  charter;  which  did  not  define  their  pow- 
ers, and  was  therefore  contended  to  be  witbout 
reatriction  or  limitation.  Towards  the  dose  of 
the  opinion,  the  learned  judge  speaks  of  the 
issuing  ol  bank  notes,  as  being  a  franehba 
under  the  constitution  of  Alabama.  The  char- 
ter Is  a  franchise,  but  It  is  not  perceived  that 
the  acta  which  mlriit  be  done  by  an  individual, 
if  not  prohibited  D^  law,  can  with  propriety 
be  so  called,  according  to  the  legal  import  of 
the  term.  10  Peteradoff,  G3  (TT),  note;  4  Com. 
Dig.  4S0.  But  be  that  as  It  may,  aa  regards 
the  issuing  of  bank  notes,  it  cannot  be  pre- 
tended that  the  bu^ng  or  holding  a  bill  of  ex- 
change is  a  franchise.  If  it  be,  it  would  fol- 
low, according  to  the  decision  In  Stebbins'  case, 
that  under  the  Act  of  1S27,  an  individual 
might  be  indicted  for  buying  a  bill  of  ex- 
change.   This  proves  too  much. 

The  Constitution  baa  no  bearing  upon  tbe 
question.  It  provides  In  detail  for  the  estab- 
lishment of  a  State  bank  and  faranebes,  and 
limita  the  number  of  banks  the  Legislature  may 
eatabliab.  Aik.  Dig.  6S,  6S.  The  SteU  bank 
is  specially  authorized  to  purchase  bills  of  ex- 
change, conceding  that  it  would  not  "•'■■—■!—■ 


ssess  the  power; 


t  ther 


idividuals    or   other   corpoiotions    from 

buying  them,  nor  from  which  ony  such  proht- 
bitlou  can  be  implied.  It  would  indeed  be  de- 
rogatory to  the  character  of  the  State  of  Ala- 
bama to  suppose  that  she  would  be  so  wanting 
to  her  own  true  policy,  and  to  the  duties  she 
owes  to  the  dtizena  of  her  own  State  and  of 
other  State*,  as  to  deprive  them  of  the  use  of 
the  ordinary  means  of  transferring  their  funds, 
for  the  sake  of  conferring  a"    "  '    " 


upon  her  dtizena  the  vexation  and  expense  of 

King  abroad  in  quest  of  purcbaaeia,  Instead  of 
ving  purchaaers  come  to  them. 

It  u  submitted  that  the  judgment  below  la 
erroneous;  that  it  ought  *to  be  rever«ed  [*64t 
and  judgment  on  the  case  stated  be  entered  lot 
the  plaintiffs. 

Mr.  Webster,  also  of  counsel  with  Mr.  Ser- 
geant, for  the  United  States  Bank: 

The  United  States  Bank  is  a  corporation 
created  by  a  law  of  the  State  of  Pennsylvania. 


In  the  month  of  January,  1S3T,  having  funda 
in  Mobile,  thb  bank,  throngta  the  Instrumental- 
ity of  its  agent,  Mr.  Poe,  purchased  a  bill  of 
exchange  to  remit  t«  New  York.  This  bill, 
drawn  at  Mobile  npon  New  York,  and  indorsed 
by  William  D.  Primrose,  the  defendant  in 
this  case,  not  having  been  paid  dtfaer  at  New 
York  or  by  the  drawer,  the  Bank  of  the  United 
States  institntad  this  suit  in  the  CSrouit  Court 
of  A'f'"'"*  to  recover  the  money  due  on  the 
bill. 

In  the  court  below  It  was  decided  that  the 

contract  by   Poe  on  behalf  of  the  bank   waa 

void   on   two    grounds:    1.  Because    it    waa   ft 

contract  made  liy  the  United  States  Bank,  is 

Paton  la. 


Thi  Baitz  or  ATramrA  i 


tht  State  of  Alabama;  whereM  *  bink  IneoTpo- 
mted  by  the  8tat«  of  Pennsylvania  can  do  an 
Act  out  of  tbe  limiti  of  Pennnylvanla.  2, 
Because  Alabama  baa  a  bank  of  ber  otm,  the 
capital  of  which  it  owned  by  the  State  her- 
self, which  ia  authorized  to  buy  and  sell  ex- 
ehaage,  and  from  the  profits  of  which  the  de- 
rlTca  ber  revenue;  and  the  purchaae  of  bills  of 
«scliange  belnr  a  banking  operation,  the  pur- 
chase of  aueb  Dill  by  others,  at  least  by  any 
eoiporation,  althoagh  there  is  no  express  law 
forbidding  it,  is  agauurt  the  policy  of  the  State 
of  Alabama,  as  It  may  be  inferred  from  the 

Sorisionn  of  the  constitution  of  that  State,  and 
e  law  made  in  conformity  thereto. 
It  is  admitted  that  the  parties  are  rightfully 
In  Court.  It  is  admitted,  also,  that  the  defend- 
»nt  ia  a  citizen  of  Alabama,  and  that  all  the 
citizens  who  compose  the  corporation  of  tlte 
United  States  Bank  are  citizens  of  the  State 
of  PciinsylvaniB,  or  of  some  other  State  be- 
sides Alabama.  The  question  Is,  can  they  aa  a 
eorporalion    do   any    act    within   the    State    of 


bama  which  prohibits,  or  rightfully  can  pro- 
hibit, citizens  of  other  States,  or  corporations 
created  by  other  States,  from  buying  and  sell- 
tne  bills  of  exchange  in  the  State  of  AlabamaT 
In  his  argument  for  ttie  defendant  in  this 
case,  my  learned  friend,  Mr.  Tanda  Gruff, 
aaked    certain    questions    which    I    propose    to 

Can  this  bank,  said  he,  transfer  itself  Into 
the  State  of  Alabamal    Certainly  not. 

Can  it  establish  a  branch  In  the  Stat«  of 
Alabama,  there  to  perform  the  same  duties 
and  transact  the  aame  businesa  In  all  respeota 
u  in  the  State  of  Pennsylvania  t  Certainly 
not. 

Can  it  axerdse  In  the  State  of  Alabama  any 
of  its  corporate  functions  T  Certainly  It  ean. 
For  my  learned  friend  admits  Its  right  to  nm 


•ylvania  law  by  which  the  bank  is  Incorporated. 

We  thus  clear  the  case  of  some  difSculty  by 
arriving  at  this  point^the  aumlssion  on  both 
■ides  that  there  are  certain  powers  which  the 
bank  can  exercise  within  the  State  of  Alabama, 
and  certain  other*  whidi  It  cannot  exercise. 

The  question  is,  then,  whether  the  bank  can 
exercise  within  the  State  of  Alabama  this  Tery 
power  of  buying  a  bill  of  exchange. 

Our  proposition  is  that  she  can  buy  a  bill  of 
exchange  within  the  State  of  Alabama;  be- 
cause there  ore  no  corporate  functions  neces- 
aary  to  the  act  of  buying  a  bill  of  exehan^^i 
because  buying  and  selling  exchange  Is  a  thing 
open  to  all  the  world,  in  Alabama  as  well  aa 
exerywhere  else;  because,  although  the  power 
to  buy  and  sell  bills  of  eiLchange  be  conterred 
Upon  this  bank  by  its  charter,  and  it  could  not 
bu^  or  sell  a  bit!  of  exchange  without  that  pro- 
Tision  in  Its  charter,  yet  this  power  was  con- 
ferred upon  it,  as  were  other  power*  conferred 
by  its  charter,  to  place  the  bank  upon  the 
aame  footing  aa  an  indiTidual;  to  give  it  not 
a  monopoly,  not  an  exclusive  privilege  in  this 
respect,  but  simply  the  same  power  which  the 
members  of  the  corporation  as  Individuals  have 
an  unquestionable  right  to  ezerdse.  The  bank- 
er, the  broker,  tbe  merchant,  the  manufaoturer, 
It  I<.  ed. 


a1I  buy  bills  of  exchange  aa  tndiyidDala.  The 
individuals  who  oompose  a  corporation  may  do 
it;  and  we  say  that  they  may  do  It,  thon^ 
they  do  it  in  the  name  of,  and  for  the  corpora- 
tion. We  say,  undoubtedly,  that  they  cannot 
acquire  power  under  the  Pennsylvania  charter 
to  do  acts  in  Alabama  which  they  cannot  do 
OS  individuals,  but  we  say  that  the  corporation 
may  do  in  their  oorporate  character  in  Ala- 
bama, all  such  acts  authorized  by  their  charter 
as  the  members  thereof  would  have  a  right  to 
perform  as  individuals. 

The  learned  counsel  on  tbe  other  side  was 
certainly  not  disposed  to  concede  gratuitously 
anything  in  this  case.  Yet  he  did  admit  that 
there  might  be  a  case  in  which  the  acts  of  a 
corporation,  created  by  one  State,  if  done  in 
another  State,  would  be  valid.  Be  sunpoaed  the 
case  of  a  railroad  company  in  one  State  send- 
ing an  agent  Into  another  State  to  buy  iron  for 
the  construction  of  the  road.  Without  con- 
ceding expressly  the  point  of  law  in  that  casc^ 
he  admitted  that  it  would  be  a  ease  very  dif- 
ferent from  the  present;  and  be  gave  aa  a  rea- 
son for  this  admission  that  it  would  be  a  single 
special  act,  necessary  to  enable  the  corporation 
to  execute  its  fnnctiona  within  the  State  to 
which  it  belonged,  and  in  this  respect  differing 
from  the  ease  now  under  consioeration.  In 
what  circumstance,  It  may  well  be  asked,  do 
the  easea  diSerT  One  act  only  of  the  corpora- 
tion of  the  United  State*  Bank  is  set  forth  in 
this  record,  and  that  act  stands  singly  and 
by  itself.  There  ia  no  proof  before  the  eonit 
that  the  oorporation  ever  bought  another  bill 
of  exchange  thui  that  which  is  the  subject  of 
this  suit.  Transactbns  of  this  nature  mnat 
necessarily  eome  one  by  one  before  this  court 
when  they  eome  at  all,  and  must  stand  or  fall 
on  tbelr  Individual  merits,  and  not  upon 
'the  auppoaition  of  any  poliey  whieh  [*B5l 
would  raeogniia  the  legality  of  a  single  aM,  and 


deny   the  validity  of  the  dealings  cw  trana- 
-  ntion*  generally  of  which  that  aet  I*  a  part. 
Then,  aa  to  the  other  reason  atated  by  my 


r  my 
sueh 


learned  friend  in  a  , 
a  purchaae  of  Inn  n.  _ 
it  is  because  that.  In"  that  caae*,  the  pnrohoae 
being  made  abroad  solely  to  enable  the  oorpo- 
ration to  perform  its  functions  at  home,  might 
be  considered  legal  under  tbe  law  of  oomltj 
from  one  State  to  another. 

Now,  said  Mr.  Webster,  that  supposed  cose 
is  precisely  the  case  before  the  court.  Here  la 
the  case  of  a  corporation  eetablisbed  in  Phila- 
delphia, one  of  whose  lawful  functions  is  to 
deal  in  exchange.  A  Philadelphia  merchant 
having  complied  with  the  order  of  hi*  corre- 
spondent in  Alabama,  draws  a  bill  upon  him 
for  the  amount  due  in  conaequenca,  goes  to  the 
United  SUtea  Bank,  and  sells  the  biU.  The 
funds  thn*  realized  by  the  bank  from  the  pur- 
chase of  bills  of  exchange  accumulate  in  Ala- 
bama. Bow  are  those  fund*  to  be  brought 
back  by  the  Philadelphia  corporation  within  ita 
control  t  The  bank  haa  unquestioned  power  to 
deal  in  bill*  of  exchange.  Can  there  o»  such  a 
thing  as  dealing  in  exehange,  with  a  power  to 
act  only  on  one  end  of  the  linet  Certainly 
not.  How,  then.  Is  the  bank  in  Philadelphia  to 
get  its  funds  back  from  Alabamal  Suppose 
that  It  were  to  send  an  a^nt  there,  and  buy 
specie.  Can  the  bank  ahip  the  apeeiet  Can 
SSt 


Svnnn  Oomn  of  thi  Unro  Stath. 


It  •Ign  >B  AgrMment  for  the  freight,  iniurance, 
and  chkrgM  of  bringiiig  It  round!  To  do  that 
would  be  an  act  oi  commerce,  of  navigation, 
not  of  exchange.  A  power  conferred  upon  a 
iMnk  to  de«l  ID  exchange  would  b«  perfectly 
nugatory,  unleia  accompanied  by  a  power  bIbo 
to  direct  Ita  funds  to  be  remitted.  The  prao- 
tieal  re«u)t  of  a  contrary  conatniction  would 
ba  that  thia  PenneylTania  bank  may  carry  on 
ozchange  between  Philadelphia  and  Reading,  or 


In  the'iouth,  or  even  with  New  York,  Trenton, 
or  Baltimore.  Out  of  Pennsylvania  it  could 
only  boy  and  remit.  It  could  get  no  return. 
An  exchange  that  runs  but  one  way  I  What 
•ort  of  an  exchanga  i*  that! 

Having  cleared  the  caie  of  aome  of  thaae  gen- 
•ralitiea,  Mr.  Webater  proceeded  to  the  ax- 
poaition  of  what  he  considered  a  eonatitntional, 
American  view  of  the  queetion. 

The  record  of  thia  case  finds  that  thaae 
plaintiOs,  the  members  of  the  corporation  of 
the  United  States  Bank,  are  citiiens  of  other 
States,  and  that  the  defendant  is  a  dtlcen  of 
Alabama.  Now,  in  the  first  place,  to  begin  with 
the  beginning  of  this  part  of  the  question,  what 
are  the  relations  wbiah  the  individual  dticens 
of  one  State  be«r  to  the  individual  dtUens  of 
any  other  State  of  thia  Union  1 

How  did  the  matter  stand  before  the  Ken- 
Intion  I  When  these  States  were  colonies,  what 
was  the  relation  between  the  Inhabitants  of  the 
different  eolonieeT  Certainly  it  was  not  that 
of  aliens.  They  were  not,  indeed,  all  citizens 
of  the  aama  oolony;  but  certainly  they  werr 
fellow -subjects,  and  owed  a  common  allegiance, 
BSS*]  and  it  waa  'not  competent  for  the 
legialative  power  to  say  that  the  dtiiens  of  any 
one  of  the  colonic*  should  be  alien  to  the 
other.  This  was  the  state  of  the  case  until  the 
4th  of  July,  1776,  when  this  common  allegi- 
ance was  thrown  off.  After  a  short  interval  of 
two  years,  after  the  renundation  of  that  al- 
legiance, the  artidea  of  confederation  were 
adopted;  and  now  let  us  see  what  was  the  re- 
lation between  the  dticens  of  the  different 
States  by  the  articles  of  confederation.  The 
govemment  had  beoome  a  confederation.  But 
»  was  something  more — much  more.  It  was 
not  merely  an  alliance  between  distinct  gov- 
ernments for  the  common  defense  and  general 
welfare,  but  it  recognized  and  confirmed  a  com- 
munity of  interest,  of  character,  and  of  privi- 
leges, between  the  dtizens  of  the  several  States. 
"The  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  amonf[  the  people 
of  the  different  States  in  this  Union,"  said  the 
fourth  of  the  articles  of  confederation,  "the 
fpM  inhabitants  of  each  of  these  States  ahall 
be  entitled  to  all  the  privileges  and  immunities 
of  free  citiiens  in  the  several  States;  and  the 
people  of  each  State  shall  have  free  ingress  and 
egress  to  and  from  any  othsr  State,  and  shall 
enjoy  therein  ail  the  privUeges  of  trade  and 
oonunerce,"  etc.  This  plaoed  tne  inhabitants  of 
each  State  on  equal  ground  aa  to  the  rights  and 
privileges  which  they  might  exerdae  ui  every 
other  State.  So  tUngi  stood  at  the  adoption 
of  tbe  Constitution  of  the  United  States.  The 
article  of  the  present  Constitution,  In  fewer 
wordm  mnd  more  general  and  oomprehensive 
tarioB,  cmtttrBoa  tku  community  of  rigbta  aad 


privileges  in  the  following  form:  "Ifte  dtlseBB 
of  each  State  ahall  be  entitled  to  all  tta 
privileges  and  immunities  of  dtizens  in  the 
several  States."  However  obvious  and  genwsl 
this  provision  may  be,  it  will  be  found  to  hav* 
some  particular  application  to  the  caae  now 
before  the  court;  the  article  In  the  confedera- 
tion serving  aa  tJie  expounder  of  this  article  la 
tbe  Constitution. 

That  this  artide  in  the  Constitution  does  not 
confer  on  the  citizens  of  each  State  political 
rights  in  every  other  State,  is  admitted.  A 
citizen  of  Pennaylvania  cannot  go  into  Virginia 
and  vote  at  an  election  in  that  State;  though, 
when  he  has  acquired  a  residence  In  VirgiiGa, 
and  Is  otherwiae  qualified  as  required  by  her 
constitution,  he  berimes,  without  formal  adop- 
tion as  a  dtizen  of  Virginia,  a  citizen  of  that 
State  politically.  But  for  the  purposes  of 
trade,  commerce,  buying  and  selling,  it  la  avi* 
dentlv  not  in  tbe  power  of  any  State  to  impoa* 
any  hiuderance  or  embarrassment,  or  lay  anj 
excise,  toll,  duty,  or  exdualon,  upon  citizens  u 
other  States,  to  place  them,  eomms  there,  upon 
a  different  footing  from  her  own  dtieeos. 

There  is  one  provision,  then,  in  the  ConsU- 
tution,  by  whicn  dtizens  of  one  State  may 
trade  in  another  without  hlnderance  or  emba^ 
rassment. 

There  is  another  provision  of  the  Oonstltn- 
tion  by  which  citizens  of  one  State  are  entitled 
to  sue  dtisens  of  any  other  State  la  the  oooila 
of  the  United  SUtes. 

This  is  a  very  plain  and  dear  rigbt  under  the 
Constitution}  but  it  ia  not  more  dear  than  tba 
preceding. 

*Here,  then,  are  two  diatindi  consti-  [*9St 
tutioual  provisions  conferring  power  upoa 
citixens  of  Pennsylvania  and  every  other  Statai 
as  to  what  they  may  do  in  Alabama  or  any 
other  State:  dtizens  of  other  States  may  trade 
in  Alabama  in  whatsoever  is  lawful  to  dtixcns 
of  Alabama;  and  if,  in  the  courae  of  their  deal- 
inga,  they  have  daims  on  citizens  of  Alabama, 
they  may  sua  in  Alabama  in  the  courts  of  tbs 
United  States.  This  is  American,  constitution- 
al law.  Independent  of  all  comity  whatever. 

By  the  dedeions  of  this  court  it  has  beso 
settled  that  this  ri^ht  to  sue  is  a  right  which 
may  be  exercised  m  the  name  of  a  carpors- 
tion.  Here  is  one  of  thdr  rights,  then,  whid 
may  be  exercised  in  Alabama  by  citizens  of 
another  State  in  tbe  name  of  a  corporation.  If 
citizens  of  Pennaylvania  can  exercise  in  Ala- 
bama the  right  to  sue  in  the  name  of  a  corpon- 
tion,  what  hinders  them  from  exercising  in  tkN 
same  manner  this  other  constitutional  right, 
the  right  to  trade!  If  It  be  the  esUbU&ed 
right  of  persons  in  Pennsylvania  t«  sue  in 
Alabama  in  the  name  of  a  corporation,  why 
may  they  not  do  any  other  lawful  aet  in  tM 
name  of  a  corporattonl  If  no  reason  to  tha 
contrary  can  be  given,  then  tha  law  in  the  gM 
case  is  the  law  also  in  the  other  case. 

My  learned  friend  says,  indeed,   that  Mifag 
and  maldng  a  contract  are    different    tUngp. 
True;  but  this  argument,  so  far  as  it  ha*  any 
force,  makes  against  his  cause;  for  it  is  a  auoW 
more  distinct  exercise   of  corporate   power  fa» 
bring  a  suit,  than  by  an  agent  to  make  a  pur — 
chase.     What  doea  the  law  take  to  be   tmaw 
when  It  says  that  a  ci^poratlon  of  one  Stkb^ 
may  mm  in  another  t    Why,  that  the  oorpor^— 
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tlov  is  thera.  In  eonrt,  ready  to  mbmH  to  tlie 
toaxt'a  decree,  a  party  on  its  record.  But  in 
the  case  of  tfae  purchase  of  the  bill  ot  exchange, 
•ueh  as  ia  the  subject  of  thia  luit,  what  is  aa- 
•umedT  No  more  than  that  George  Poe  bought 
ft  bill  of  exohan^,  and  paid  the  value  for  it, 
on  account  of  his  employers  in  Philadelphia. 
So  far  from  it*  beins  a  more  natural  right  for 
ft  corporation  to  be  flowed  to  sua,  it  ii  a  more 
Bfttural  right  to  be  allowed  to  trade  in  a  State 
in  which  tne  corporation  does  not  exist.  What 
y  the  distinction  t  Buying  a  bill  of  exchange  is 
•aid  to  lie  an  act,  and  therefore  the  corpora' 
tion  could  not  do  it  in  Alabama.  Is  not  a  BOit 
an  act!  Is  it  not  doingi  Does  it  not,  in  truth, 
InTolie  many  acts  I 

The  truth  ia,  that  thli  argument  against  the 
power  of  a  eoTpoTatlan  to  do  acta  beyond  the 
territorial  jurisdictidi  of  the  authority  by 
wliich  it  is  created,  ia  refuted  by  all  liiatory  aa 
well  as  by  plain  reaaon. 

Wbat  have  all  the  great  corporationa  In  Bn- 
glftod,  been  doing  for  centuries  backT  The  En- 
gliah  East  India  Company,  aa  far  back  as  the 
reign  of  Elisabeth,  has  been  trading  all  over 
the  eastern  world.  That  company  traded  in 
Asia  before  Great  Britain  had  established  any 
territorial  Bovamment  there,  and  In  other  parts 
of  the  world,  where  England  never  pretended 
to  any  territorial  authonty.  The  Bank  of  En- 
gland established  in  1694,  haa  been  always 
trading  and  dealing  in  exchanges  and  hullion 
with  Hamburg,  Amsterdam,  and  other  marta  of 
Europe.  Numerous  other  corporationa  have 
ftK4*]  been  'created  in  England,  for  the  pur- 
pose of  exercising  power  over  matters  and 
Uungi  in  territories  wherein  thepower  of  Bng- 
laiid  has  never  been  exerted.  The  whole  oom- 
>l  world  is  full  of  auch  corporatii 


ciaiiiK  aimilar  powers,  beyond    the    territorial 
inriHid' 


Miction  within  which  they  have  legal  ez- 


I  say,  then,  that  the  ri^t,  secured  to  the 
people  of  Pennsylvania,  to  sua  in  any  other 
State  in  the  name  of  a  corporation,  is  no  more 
deftT  than  thia  other  right  of  auch  a  corpora- 
tion to  trade  in  anr  other  State;  nor  even  so 
clear:  it  is  a  farther  fetched  legal  presump- 
tion, or  a  much  greater  extent  ot  national 
eourteay  or  comity,  to  suppose  a  foreign  corpo- 
ration actually  in  court,  in  its  legal  existence, 
with  ita  lenl  attributes,  and  acting  In  its 
own  name,  than  it  la  to  allow  an  ordinary  act 
of  trade,  done  by  its  a^nt,  on  its  own  account, 
to  be  a  valid  transaction. 

Mr.  Webater  here  referred  to  an  opinion  of 
this  court  directly  bearing  on  this  tjuestion.  It 
waa  a  caae  of  The  Bank  of  the  United  States 
T.  Deveaux,  decided  In  IS09.  The  bank  here 
mentioned  waa  the  first  bank  of  the  United 
State*,  which  had  not,  like  the  last,  express 
ftuthority  given  in  it*  charter,  to  sue  in  the 
courts  of  the  United  States.  It  sued,  therefore, 
aa  thia  plaintiff  suea,  in  ita  name  a*  ft  corpora- 
tion; but  with  an  averment,  as  here,  that  its 
members  were  eitizena  of  Fennajrlvania,  the 
action  being  brought  against  a  oitisen  of 
Ooorgia.     The  only  question  waa,  whether  the 

flaintiffs  might  not  exercise  their  constitu- 
lonal  right  to  sua  in  the  court*  of  the  United 
States,  although  they  appeared  in  the  name 
of  their  Pennsylvania  corporation;  and  the 
court  decided  that  they  might.  "Subatant tally 
and  eaaentlftllj,"  sftid  CUa!  Justice  Uftrahall, 


■^he  parties  In  such  a  caa«,  where  tha  member' 
of  the  corporation  are  aliens,  or  eitinna  of  :• 
different  State  from  the  opposite  party,  com'.' 
within  the  spirit  and  terms  of  the  jurisdiction 
oonferred  by  tha  Conatltution  of  the  national 
tribunals."  "That  corporations  composed  of 
citisena  are  cmisldered  by  the  Legisfs^ure  as 
cltizana,  under  certain  draumstances.  i*  to  be 
strongly  inferred  from  the  r^istuing  acta.  It 
never  could  be  intended  that  an  Amerlean 
registered  vessel,  abandoned  to  an  inanranoe 
company  compoaed  of  eitiiene,  should  loae  her 
character  as  an  American  vessel ;  and  yet  this 
would  be  the  conaequeue*  of  declaring  that  the 
members  of  the  corporation  were,  to  erery 
intent  and  purpose,  out  of  view,  and  merged  In 
In  the  corporation." 

The  argument  here  is  that  citiaens  may  axw' 
else  their  ri^ta  of  suing,  a*  auch  citicen*,  in 
the  name  of  their  corporation;  because,  in  aneh 
a  nftme,  the  law  recognitea  them  aa  competent 
to  engage  in  tranaactiona,  hold  property,  and 
enjoy  right*  proper  for  them  aa  citizens. 

If  the  court  agree  in  tliie  language  of  its 
own  opinion  as  far  back  aa  the  year  1809,  it 
muat  be  admitted  that  the  rights  of  the  people 
of  Pennsylvania,  a*  citiiens  of  the  United 
States,  are  not  merged  in  the  act  of  incorpora 
tion  by  which  they  are  associated,  and  under 
which  they  are  parties  to  thia  suit.  If  there 
ever  was  a  hunum  'being  that  did  not  ['tftft 
argue  to  the  obscure  from  the  more  obscure,  it 
was  certainly  the  late  Chief  Jtiatice  of  the 
United  States.  And  what  was  hia  argument 
to  prove  that  tha  dtiren*  of  one  State  may 
sue  in  another  by  a  corporate  name.  It  is,  aa 
I  have  said,  that  they  may  sue  by  a  corporati' 
name,  because  they  can  do  acts  out  of  court  by 
a  corporate  name;  whilst,  directly  reversing 
thia  oondusion,  tt  has  been  held  in  this  caae,  in 
tha  court  below,  tlut,  whilst  a  corporation  ot 
one  State  may  rightfully  sue  in  another  State, 
tt  cannot  do  any  other  act  therein. 

In  this  view  of  the  case,  said  Mr.  Webster,  I 
see  no  occasion  to  invoke  tha  law  of  comity  or 
international  courtesy  to  our  aid.  Here  onr 
caae  stands,  independently  of  that  law,  on 
American  ground,  as  an  American  question. 

Now,  BB  to  the  reason  of  the  caae.  What 
poMible  difference  can  it  make,  if  these  dtlnns 
of  Pennsylvania  can  trade,  or  buy  and  aell 
bills,  in  Alabama,  whether  the  trading,  or  buy- 
ing and  selling,  be  under  one  agency  or  an- 
othert  That  Poe  (the  agent  ol  the  United 
Statea  Bank  at  Mobile)  oould,  under  a  power  of 
attorney  from  a  citiieu  ot  Philadelphia,  buy 
and  aell  bills  of  exchange  in  Alabama,  will  not 
be  denied.  If.  without  an  act  of  incorporation, 
several  citizens  of  Philadelphia  should  form  an 
asBOriation  to  buy  and  sell  bills  of  exchange, 
with  five  directors  or  managers  of  its  con- 
cema,  those  Ave  directors  may  send  aa  many 
agents  aa  they  please  into  other  State*  to  bny 
bills  of  exchange,  etc  Having  thus  formed 
themselves  Into  this  associated  company,  and 
appointed  agent*  for  the  purpose  of  transaot- 
ing  their  businesa,  if  they  should  go  one  step 
farther,  and  obtain  a  charter  from  Pennsyf 
vania,  that  their  meetings  and  proceedinga  maj 
be  more  regular,  and  the  acts  of  the  association 
more  methodical,  what  would  be  the  dlSereneo, 
in  the  eye  of  reason,  between  the  acta  of  ths 
membCTB  of  such  a  oorporation,  and  the  acts  of 
the  aama  individuals,  aasociated  tor  the  same 
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tlw  piopriatora,  and  their  purchuei  i 
ur«  loanded  upon  their  prop«Tty,  and  directed 
bT  their  will,  in  the  ume  mioner  as  the  act* 
oi  agent*  of  unincorporated  ueociationi  or 
p*rta«nhipa.  The  Qinnl  Bank,  we  all  know, 
waa  never  incorporated  until  after  Mr.  Glrard's 
death;  yet  Ita  proprietor,  during  a  oonsiderable 
part  of  hi*  life,  and  nntlt  hia  death,  acted  aa  a 
banlcer.  Covid  he  not,  during  hie  life,  Mud  an 
agent  into  Alabama,  and  there  purehaae  biUa 
of  exchange!  And  if  hia  neighbors  over  t^- 
waf  choae  to  a«k  for  an  act  of  lucorporatii 
from  the  Stat«  of  Pennejlvania,  are  thej 
thereby  lesa  entitled  to  the  privileges 
to  all  other  cititeni  than  Stephen  Gir. 

I  agree,  certainly,  generally,  that  a  State  lavr 
cannot  operate  exterritorialljr,  as  the  phraae  ia. 
But  it  ia  a  rule  of  law  that  a  State  authority 
ma;  create  an  artificial  lieing,  giving  it  legal 
ezUt«nea;  and  that  that  being,  thua  created, 
DMT  legally  aue  in  other  States  than  that  by 
which  it  U  created.  It  follows,  of  course,  as  a 
BK**]  oonsequence  *of  the  right  of  suit  in 
another  State,  tliat  it  may  obtain  judgment 
there.  If  it  obtain  judgment,  it  ma^  accept 
aatiafaction  of  that  judgment.  If  a  judgment 
b«  obtained  in  Alabama  by  the  United  States 
Bank,  would  not  an  acknowledgment  of  satia- 
faction  by  an  agent  of  the  bank  be  a  satii- 
faction  of  the  decree  of  the  courti  How  ie  tb< 
frait  of  a  fuit  to  Im  gathered,  if  the  bank,  by 
itf  agent,  cannot  do  this  act  T  What  benefit  — 
It  be  to  this  bank  to  be  allowed  to  sue 
Alabama,  if  it  cannot  take  the  money  sued  fort 
But  It  li  laid  by  the  court  below  that  It  can- 
not recover  money  in  Alabama,  because  It  can- 
not do  an  act  there  I  According  to  tbia  argu- 
ment, although  the  power  to  appeal  to  law, 
and  the  power  to  reeoTer  judgment  exist,  yet 
the  fructuB  legis  ia  all  dust  and  ashee. 

On  the  commercial  branch  of  tiiis  question 
(Mr.  Webater  continued)  he  would  say  but 
little.  But  this  much  he  would  say:  The  State 
of  Alabama  cannot  make  any  commercial 
regulation  for  her  own  emolument  or  benefit, 
aneh  aa  should  create  any  difference  between 
h«r  own  citiiens  and  cititens  of  other  States, 
He  did  not  say  that  the  State  of  Alabama  may 
not  make  corporations,  and  give  to  them 
privileges  whico  she  does  not  give  to  her 
oitiMnB.  But  he  did  say  that  she  cannot  create 
a  monopoly  to  the  prejudice  of  citiicns  of  other 
Statea,  or  to  the  disparagement  or  prejudice  of 
any  common  commerdnl  right.  Suppose  that  a 
peraon  having  occasion  to  purchase  bills  of 
exchange  ihould  not  like  the  credit  of  bills  sold 
Iqr  the  Bank  of  Alabama;  or  suppose  (what  is 
witbin  the  reach  of  possibility)  that  the  Bank 
of  Alabama  should  fall;  may  not  a  citizen  buy 
bills  elsewhere!  Or  Is  it  supposed  that  the 
State  of  Alabama  con  give  such  a  preference  to 
anT  institution  of  her  own,  in  the  buying  and 
aelling  of  exchange,  that  no  exchange  can  be 
bought  and  sold  within  her  limlta,  but  by  that 
faistltutiont  It  would  be,  doubtless,  doing  the 
State  great  injnatlee  to  suppose  that  ahe  could 
entertain  any  aneh  purpose. 

In  conclusion  of  the  argument  upon  this 
jMdnt,  said  Mr.  Webater,  I  maintain  that  the 
pjUUotiOk  ia  tbi*  mm  had  a  rifht  to  purchase 


this  bill  and  to  recover  judgment  upon  K.  For 
the  same  reason  that  they  had  a  right  to 
bring  this  suit,  they  had  the  right  to  do  the  act 
ujian  which  the  sidt  was  brought. 

But  if  the  rights  of  the  plaintiffs  under  thia 
constitutional  view  of  the  cose,  be  doubted, 
then  what  has  been  called  the  comity  of  nations 
obliges  the  court  to  auataln  the  plaintiffs,  in 
this  cause. 

The  term  "comity"  la  taken  from  the  olvil 
law.  Vattel  has  no  distinct  chapter  upon  that 
head.  But  the  doctrine  is  laid  down  by  other 
authorities  with  sufScient  distinctness,  and  in 
effect  by  him.  It  is,  iu  general  terms,  that 
there  are,  between  nations  at  peace  with  one 
another,  rights,  both  natural  and  individual,  re- 
sulting from  the  comity  or  courtesy  due  from 
one  friendly  nation  to  another.  Among  these 
is  the  rieht  to  sue  in  th^  courts  respectively; 
the  right  to  travel  in  each  other's  dominioni; 
the  Tighi  to  pursue  one's  vocation  in  trade;  the 
right  to  do  all  things,  generally,  which  belong 
to  the  citizens  proper  of  each  country,  and 
which  they  are  not  precluded  'from  do-  t'BSI 
ing  by  some  positive  taw  of  the  State.  *»>wm» 
these  rights,  one  of  the  clearest  ia  the  right  of 
a  oltizen  of  one  nation  to  take  away  his  prop- 
erty from  the  territory  of  any  other  fdendiy 
nation,  without  molestation  or  objection.  Thia 
is  what  we  call  the  comity  of  nations.  It  is 
the  usage  of  nations,  and  has  become  a  positive 
obligation  on  all  nations.  I  know,  said  Hr. 
Webster,  tliat  it  is  but  a  customary  or  volnn- 


for  itself  of  the  extent  of  the  obligation  of 
this  law,  and  puts  its  own  construction  upon  it. 
Every  other  nation,  however,  has  a  rigfat  to 
do  the  same;  and  if,  therefore,  any  two  nation! 
differ  irreconcilably  In  their  construction  of 
this  law,  there  is  no  resort  for  settling  that 
difference  but  the  ultima  ratio  regum. 

The  right  of  a  foreigner  to  sue  m  the  courts 
of  any  country  may  be  regulated  by  particular 
laws  or  ordinances  of  that  country.  He  may 
be  required  to  give  security  for  the  costs  of  son 
in  any  case,  or  not  to  leave  the  country  until 
the  end  of  the  controversy.  He  may  possiblj 
be  required  to  give  security  that  he  will  not 
carry  his  properiy  out  of  the  country  tilt  his 
debts  are  paid.     But  if,  under  pretense  of  sudi 

Slation,  any  nation  shall  impose  unreaaoB- 
reatrictione  or  penalties  on  the  citluns  of 
any  other  nation,  the  power  of  judging  that 
matter  for  itself  lies  with  that  other  nation. 
Suppose  that  the  government  of  the  United 
States,  for  example,  should  say  that  awy 
foreigner  should  pay  into  the  public  treasury, 
ten,  twenty,  or  fifty  per  cent,  of  any  amonnt 
which  he  might  recover  by  suit  in  our  courts  of 
law;  would  such  a  regulation  be  perfectly  jnst 
and  right  T  Or  would  not  the  practice  of  snek 
extortion  upon  the  citiiens  of  other  natloni  b« 
a  just  ground  of  complaint,  and,  if  unredreaaad, 
a  ground  of  war,  much  more  sufficient  than 
most  of  the  causes  which  put  nations  la  ar&a 
against  one  another  I  What  la,  in  tmet,  avw 
the  question,  which  has  aasumad  M  aeriona  ■■ 
aspect  between  the  govemmenta  of  Franoa  Bad 
MeiicoT    One  of  the  leadins,  oniuaa  of  dlBw- 
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«BM  bacwean  tbe  two  ooontriM,  ao  fu  M  I 
trnderaUnd  it,  Is  not  thftt  the  coart*  of  Mazloo 
«f«  not  open  to  tbe  dtiiens  or  mibjecti  of 
Fnnce,  but  that  the  court!  do  not  do  jnatica 
tMtween  them  and  the  citlceni  of  Mexloo: 
other  wordi,  that  French  Bubjeota  »re 
tr«ated  in  Mexico  according  to  the  comitf  of 
tin  law  of  nation*.  [Mr.  Webatei  «aid  be  did 
Bot  speak  of  the  merita  of  thli  qoarrel:  into 
that  ha  did  not  enter;  he  ipoke  only  of  thing* 
alleged  between  the  partiee.]  Look,  aaid  Mr. 
Webater,  into  Vattel,  and  yon  will  And  that 


country,  by  exchange,  ia  a  well  understood  and 
poaitiva  part  of  the  law  of  nationa.  Snppoaa 
that  there  exiated  no  treatlea  between  the 
United  Statea  and  Franea  or  England  guaranty- 
ing theae  ririita  to  each  other*!  dtlxuiB:  thoae 
ri^ta  wonia  yet  exiat  by  tacit  conaent  and 
penniiaion.  Snppoae  this  goremment,  in  the 
abaence  of  treaties,  were  to  shnt  its  courts 
SB8*j  against  the  'citizens  of  either  nation 
(to  do  ao  would  be  only  a  violation  of  the 
comity  of  nations),  and  should  grant  them  no 
redreas  upon  complaint  being  ouide:  It  might 
unqnestlonablj  be  RTonnd  of  war  against  the 
United  SUtea  by  that  nation. 

There  are  in  London  seTeral  Incorporated  In- 
ntrance  companies.  Suppoae  a  ship  insured  by 
one  of  theae  companies  should  be  wrecked  in 
the  Oiesapeake  Bay.  Being  abandoned,  she 
b«oames  toe  property  of  the  oorporation  by 
which  abe  was  insured.  I  demand  whether  the 
inaurera  may  not  come  and  take  thia  property, 
aid  bring  an  action  for  It,  If  necessary,  in  any 
eonrt  of  this  country,  State  or  federal  T  They 
nay  recover  by  an  action  of  tort  against  the 
WTOU-doer.  They  may  replery  their  prop- 
arty.  If  neceaaary,  or  sell  It,  or  reSt  It,  or  send 
it  back.  UnquMtionably,  If  any  country  wen 
to  debar  the  dticens  of  another  country  of  the 
enjoyment  of  theae  common  rlghta  within  ita 
territorial  jurisdiction,  it  woukl  be  cause  of 
war.  I  do  not  mean  that  a  single  act  of  that 
sort  wonld  or  should  bring  on  a  war;  but  It 
wonld  be  an  act  of  that  nature,  so  plain  and 
manifest  a  Tiolatlon  of  our  duty  under  the 
law  of  nations,  as  to  Justify  war.  According  to 
the  judgment  of  the  court  below  In  the  present 
case,  however,  these  Insurance  companies  would 
be  deprived  of  their  rightful  remedy.  You  let 
them  sne,  indeed;  but  that  is  ail. 

Mr.  Webster  here  referred  to  a  case  tried 
some  time  ago  In  the  Circuit  Court  of  the 
Haaaacbnaetts  District,  In  which  he  waa  coun- 
ael,  in  which  a  vessel  insured  In  Boston  was 
wrecked  in  Nova  Scotia,  and  was  abandoned  to 
the  insurers.  The  insurance  office  sent  out  an 
agent,  who  did  that  which  the  owner  of  the 
veasel  a^d  was  an  acceptance  of  the  abandon- 
ment. On  the  question  whether  the  agent  of 
the  Boston  office  accepted  the  abandonment 
(aaJd  Mr.  Wehster)  the  court  decided  the 
case.  If  we  had  said  that  we  sent  him  down. 
Indeed,  but  that  his  agency  ceased  when  he  got 
to  the  boundary  line  of  the  State,  and  he  could 
do  no  act  when  he  got  beyond  it,  and  the  court 
had  agreed  with  ua,  we  might,  perhaps,  hare 
gained  our  cause.  But  It  never  occurred  to  me, 
■or  probably  to  the  court,  that  the  agency  of 
ow  agent  terminated  the  moment  that  he 
paased  the  limits  of  the  SUtfc 


The  law  of  eomlty  la  a  part  of  tbe  law  of  na- 
tiona, and  it  doea  authorice  ft  eorporatibn  of 
any  State  to  make  oontracta  beyond  the  Umlta 
of  that  8Ut«. 

How  doca  a  Stato  contract!  Bciw  many  of 
the  Biatea  of  this  Union  hava  made  eontnets 
for  loans  in  England  t  A  State  Is  sovereign.  In 
a  certain  aeuae.  But  when  a  Btato  anes,  it 
sue*  aa  a  corporation.  When  it  enters  into 
contracts  with  the  citizens  of  foreign  nations, 
it  doea  so  in  ita  corporato  character.  I  now 
say  that  It  ia  tbe  adjudged  and  admitted  law 
of  the  world  that  corporationa  have  the  asme 
right  to  contract  and  to  aue  in  foreign  oonn- 
tnea  aa  individuals  have.  By  the  law  of 
nations,  indivldiiala  of  other  oountriea  are  al- 
lowed Id  tbia  country  to  contract  and  anej  and 
we  make  no  ^tlnetion.  In  tbe  case  of  Individ- 
naU,  betwen  the  right  to  sue  and  the  ['BK* 
right  to  contract.  Nor  can  any  such  dlsttBO- 
tion  be  sustained  In  law  in  the  case  of  eorpora- 
tiona.  Where,  in  history,  in  the  books,  ia  any 
law  or  dictum  to  be  found  (except  the  dlapnted 
case  from  Virginia)  la  which  a  dlatinction  la 
drawn  between  the  rlghta  of  indlviduala  and  of 
eorporatioDS  to  contract  snd  sue  in  foreign 
countries  in  regard  to  things  generally  froa  and 
open  to  everybody  T  In  the  whole  dvllised 
world,  at  home  utd  abroad,  in  England,  Hol- 
land, and  other  countries  of  Europe,  the  equal 
rights  of  corporations  and  Individuals,  In  this 
respect,  have  been  nudlaputed  until  now,  and 
in  thia  case ;  and  If  a  distinction  Is  to  be  aat  up 
between  them  at  thU  day,  tt  Ilea  with  the 
counael  on  the  other  aide  to  produce  aome  sem- 
blance of  authority  or  ahow  of  reason  for  It. 

But  It  la  argued  that  though  this  law  of  com- 
ity exists  a*  between  Independent  nations,  It 
does  not  exist  between  the  States  of  this  Un- 
ion. That  argument  appeara  to  have  been  tbe 
foundation  of  the  judgment  in  the  conrt  be- 
low. 

In  respect  to  this  law  of  eomlty,  K  Is  said. 
States  are  not  nations;  they  have  no  national 
sovereignty;  a  sort  of  residuum  of  sovereignty 
is  all  that  remains  to  them.  The  national  sov- 
ereignty, it  is  said,  Is  conferred  on  this  govern- 
ment, and  part  of  the  municipal  sovereignty. 
The  rest  of  the  municipal  sovereignty  belongs 
to  the  States.  Notwltiistanding  Uie  reapeet 
which  I  entertain  for  the  learned  judge  who 
presided  in  that  court,  I  cannot  follow  in  the 
train  of  his  argument.  I  can  make  no  diagram, 
such  as  thia,  of  the  partition  of  national  char- 
scter  between  the  State  and  the  general  gov- 
ernments. I  cannot  map  it  out,  and  say  so  far 
is  national,  and  so  far  municipal;  and  here  ia 
Che  exact  line  where  the  one  begins  and  the 
other  ends.  We  have  no  second  Laplace,  and 
we  never  shall  have,  with  hla  Mfcbanique  Poli- 
tique, able  to  dedne  and  describe  the  orbit  of 
each  sphere  in  our  political  aystom  with  aneh 
exact  matheniatica]  predsion.  There  la  no  aneh 
thing  as  arranging  these  goTemmenta  of  our* 
by  the  laws  of  gravitation,  so  that  they  will 
be  sure  to  go  on  forever  without  impinging. 
These  Instltntlooi  are  praettcal,  admirable, 
glorious,  blessed  creations.  Still  they  were, 
when  created,  experimental  Institution*;  and 
if  the  convention  which  framed  the  Cooatitn- 
tion  of  the  United  Statea  had  set  down  in 
it  certain  general  definitions  of  power,  aneh  aa 
have  been  alleged  In  tbo  arguneat  of  thia  cas^ 
lt« 
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flOnrM  id  the  flftj  jura  which  have  linos 
•lapMd,  this  govenimeitt  would  hftv*  Bever 
fonc  inta  operation. 

SuppMe  th*it  this  Constitution  had  said,  in 
t«rmi,  after  the  language  of  the  court  below — 
•I)  national  sovereignty  iliiJl  belong  to  the 
United  btatei;  all  municipal  sovereigutj  to  the 
HTeral  Statei.  I  will  sa^  that,  however  elear, 
however  disttnet,  lucfa  a  deflnition  may  appear 
to  those  who  uae  it,  the  employment  of  it  In 
tlia  Oonatitution  oould  only  nave  led  to  utter 
eonfuaion  and  uncertainty.  I  am  not  prepared 
to  Miy  that  the  Statea  have  no  national  soTer- 
eignty.  The  lawi  of  aome  of  the  Statea — Maiy- 
land  and  Virginia,  for  inataiice — provide  pun- 
ishment for  treaaon.  The  power  thua  ezereiaed 
SCO*]  *ia  certainly  not  munldpal.  Virginia 
haa  a  law  of  alienage :  that  ia,  a  power  exer- 
died  againat  a  foreign  nation.  Do«a  not  the 
qneation  neceaaarily  arlae,  when  a  power  ia  ex- 
ercised concerning  an  alien  enemy--enem7  to 
whom  I  The  law  of  eaeheat,  wluefa  exists  In 
all  the  States,  is  also  the  exeroisa  of  a  great 
sovereign  power. 

The  term  "sovereignty'  does  not  occur  in 
the  OonsUtntion  at  ell.  The  Constttutlon  treaU 
SUtes  as  States,  and  the  United  SUtea  as  the 
United  States;  and  by  a  careful  enumeration 
declares  all  the  powers  that  are  granted  to  the 
United  Statea,  and  all  the  rest  are  reserved  to 
^e  Statea.  If  we  pursue,  to  the  extreme  point, 
the  powers  granted,  and  the  powers  reserved, 
the  powers  of  the  general  and  State  govern- 
menta  will  be  found,  it  ia  to  b«  feared,  imping- 
ing, and  In  conflict.  Onr  hope  is  that  the  pru- 
dence and  patriotism  of  the  States,  and  the 
wisdom  of  this  government,  will  prevent  that 
eataatronhe.  For  myself,  I  wiU  pursue  the  ad- 
^toe  of  toe  court  in  Deveaux's  case;  I  will  avoid 


_..  .    they 

of  this  Union,  as  States,  are  subject  to  all  tbe 
Tolnntary  and  customary  law  of  nations.  [Mr. 
Wttbatei  here  referred  to  and  quoted  a  passage 
from  Vattel  (page  tt),  which,  he  said,  alearly 
•howed  that  States  connected  together  as  are 
the  States  of  this  Union,  must  be  considered  as 
mnch  component  parts  of  the  law  of  nations  as 
any  others.] 

If,  for  the  deelaion  of  any  question,  tbe  prop- 
er rule  is  to  be  found  in  tbe  law  of  nations, 
that  law  adheres  to  the  subject.  It  follows  the 
subject  through,  no  matter  into  what  place, 
high  or  low.  You  cannot  eacape  the  law  of  na- 
tions in  a  ease  where  it  la  applicable.  The  air 
of  every  Judicatnre  Is  full  of  ft.  It  pervades  the 
courts  of  law  of  the  highest  character,  and  the 
court  of  pie  poudre;  ay,  even  the  Constable's 
Court    It  is  part  of  the  Universal  law.  It 


tion  be  within  the  Influence  of  the  law 
tiona,  the  law  of  nations  Is  there.  If  the  law 
of  comity  does  not  exist  between  the  States  of 
tbia  Union,  how  ean  it  exist  between  a  State 
and  the  snbjeots  »f  any  forelm  aaveretgntft 


hie,  that  if  the  htw  of  comity  do  nol  exist  be- 
tween the  States  of  this  Union,  it  cannot  exiat 
between  the  Statea  individually  and  foreign 
powers.  It  ia  true  a  State  cannot  make  a  trea- 
ty; she  cannot  t>e  a  party  to  a  new  chapter  oa 
Ue  law  of  nations;  cut  the  law  which  prevails 
among  nations — the  customary  rule  of  judica- 
ture, recognised  by  all  nations — binds  her  in  all 
her  oourts. 

I  have  heard  no  anawer  to  another  argument. 
If  a  contract  be  made  In  New  York,  irith  the 
expectation  that  it  is  to  be  tbere  executed,  and 
'suit  is  brought  upon  it  in  Alabama,  it  ['fiCl 
Is  to  be  decided  by  the  law  of  the  State  in 
which  the  contract  was  made.  In  a  case  now 
before  thia  court,  there  has  been  a  decision  by 
the  oonrt  of  Alabama,  In  which  that  court  has 
undertaken  to  learn  tbe  law  of  the  State  of 
New  York,  and  administer  it  in  Alabama.  Why 
take  notice  in  Alabama  of  the  law  of  New 
Yorkt  Because,  simply,  there  are  caaea  In 
which  the  courts  in  Alabama  feel  it  to  be  their 
duty  to  administer  that  law,  and  to  enforce 
rights  accordingly.  That,  said  Hr.  Webster,  is 
the  very  point  for  which  we  contend,  vis.:  the 
court  in  Alabama  should  have  given  effect  to 
rights  exerciaed  In  that  State  by  the  plaintiff  in 
the  present  cause,  under  the  authority  of  Penn- 
sylvania,   without   prejudice    to    the    State    of 


After  an  that  haa  been  aaid  In  argnmaut 
about  corporations,  they  are  but  forms  of 
special  partnership,  In  some  of  which  the  part- 
ners are  severally  liable.  The  whole  end  and 
aim  of  moat  of  tnem,  as  with  us,  is  to  concen- 
trate the  means  of  small  capitalists  in  a  fora 
in  which  they  can  be  used  to  advantage. 

In  the  eastern  States,  manufacturers,  too  ex- 
tensive for  individual  capital,  are  carried  on  in 
this  way.  A  large  quantity  of  goods  is  manu- 
factured and  sold  to  the  south,  out  of  ootton 
bought  in  the  south,  to  the  amount  of  many 
millions  in  every  year.  Upon  the  principle  ol 
the  decision  in  the  court  below,  the  manufac- 
turers of  the  goods  and  the  growers  of  the  cot- 


their  cotton,  they  cannot  get  their  money  1 
It,  they  vriU  be  in  no  great  love,  I  think,  with 
these  new  doctrines,  about  the  eomity  of  8tat«a 
and  nations. 

Again,  look  at  the  question  as  it  regards  the 
insurance  ofBces.  How  are  all  marine  insur- 
ances, fire  insurances,  and  life  insurancea,  ef- 
fected in  this  country,  but  by  the  agency  of 
companies  incorporated  by  the  several  Statea  t 
And  the  insurances  made  by  these  companlea 
beyond  the  limits  of  their  particular  States,  ara 
they  all  voidT  I  auppoae  that  the  insurancea 
against  Are,  effected  for  companies  at  Hartford, 
In  Connecticut  alone,  by  agenta  all  over  the 
aortheni  States,  may  amount  to  an  aggregaU 
of  some  millions  of  dollars,  I  remember  a  0M« 
ooourring  In  New  Hampshire,  of  a  suit  against 
one  of  Uioaa  companies  for  the  amount  of  an 
insurance,  in  whico  a  recovery  was  had  against 
the  oompany;  and  nothing  was  aaid,  nor  prob- 
ably thought,  of  auch  a  contract  of  insurance 
being  illegal,  on  the  ground  that  a  corporation 
of  Connecticut  could  not  do  an  act  or  make  a 
Petora  19. 


last  Tki  Bun 

«Mtn«t  in  N«w  Hunpchfav.  An  thoM  Iiwar- 
ucM  All  to  b«  Iwld  void,  Dpon  th«  prindple  of 
tb«  dediioii  from  AlabanwT 

And  *»  to  notea  iwued  by  brnnko:  if  oa«  in 
Al>t<n)»  hold  the  note!  of  a  btmk  Incorponitcd 
by  Pannsylvanla,  are  tbey  Toidt  If  one  be 
robbed  there  of  nch  notea,  ia  it  no  theft  T 
If  one  counterfeits  those  notei  there,  la  It  do 
(rime?  Are  all  raoh  note*  mere  nnllitlea,  when 
oat  of  the  State  where  iuuedT 

Keference  haa  been  made  to  the  etatnte  booka 
■•a*]  to  ihow  eaaea  In  *which  the  BUtea  have 
forbidden  foreign  ineuranee  eompanlea  from 
naJcing  inanranoea  within  their  limit*.  But  no 
mch  prohibition  hu  Iwen  ihown  againtt  iniUT- 
aseee  by  dtizena  of,  or  companiea  created  in, 
Um  different  Statea.  Is  not  fhii  an  exact  ease 
for  the  application  of  the  mle  ezceptio  probat 
refulaaiT  The  fact  of  aneh  prohibltorj  legis- 
lation ■hows  that  citizen*  of  other  States  have, 
and  tb«t  citiceni  of  foreign  poweia  had,  before 
t}ie7  were  excluded  b;  law,  the  right  to  make 
insurance*  in  any  and  every  one  of  the  States. 

Mr.  Webster  next  called  the  attention  of  the 


the  conditions  upon  which,  under  that  act,  any 
Btale  bank  should  become  a  depository  of  the 

Eblic  money,  that  it  should  enter  into  obliga- 
US  "Uo  render  to  the  government  all  the  ou- 


States,  and  it*  *eTeial  branches  or  office*;" 
that  is,  to  remit  money  to  any  part  of  the  Unit- 
ed States,  tranaTer  it  from  one  State  to  another, 
ate.  But  that  act  required,  also,  aomething 
more:  and  it  shows  bow  little  versed  we  in  Oon- 
gress  were  (and  I  take  to  myself  my  foil  share 
of  the  shame)  in  the  legal  obatades  to  the  do- 
ing of  acts  in  one  State  by  eorporations  of 
other  Statea.  The  first  section  of  Qiat  act  pro- 
vides that  "^n  those  States,  territories,  or  dis- 
tricts, in  which  there  are  no  banks,"  etc.,  the 
Secretary  of  the  Treasury  "ma;  make  arrange- 
meot  with  a  bank  or  banks  in  some  other  State, 
territory,  or  district,  to  e*t«bli*h  an  agency  or 
agcnciea  in  the  Statea,  territories,  or  districts, 
BO  destitute  of  banks,  aa  banka  of  deposit," 
tte,  Hera  is  an  expresa  recognition  by  Congress 
of  the  power  of  a  State  bank  to  create  an  agent 
for  the  purpose  of  dealing  aa  a  bank  in  another 
State  or  territory. 

It  haa  been  sud  that  aa  there  I*  no  law  of 
eomity  under  the  law  of  nations  between  the 
States,  it  remain*  for  the  legisUturei  of  the 
■arerai  States  to  adopt,  in  tlieir  conduct  to- 
wards each  other,  as  much  of  the  principle  of 
comity  aa  they  please.  Here,  then,  there  is  to 
be  negotiation  between  the  State*,  to  deter- 
mine how  far  they  will  observa  this  law  of 
eomity.  They  are  thus  required  to  do  precise- 
ly wluit  they  cannot  do.  States  cannot  make 
treaties  nor  compact*.  A  State  cannot  nego- 
tiate.   It  cannot  even  hold  an  Indian  talk.   And 


to  make  a  deci*loD  contrary  to  the  spirit  of  the 
Constitution,  and  against  the  whole  course  of 
decisions  in  this  country  and  in  Europe,  and 
the  undisputed  practice  under  this  government 
for  fifty  years,  overturning  the  law  of  comity, 
and  leaving  it  to  the  StOes,  SMh  to  eatabliab 
a  eomity  for  ItMlft 


tton  of  the  power  of  a  corporation  create 
one  of  the  Statea  to  make  contracts  in  another. 
I  now  proceed,  said  Mr.  Webster,  to  consider 
whether  there  be  anything  in  the  taw  or  eo«- 
stitution  of  the  State  of  Alabama,  which  pre- 
vent* the  agent  of  the  United  Statea  Bank,  in 
that  State,  from  making  suoh  a  contract  aa 
that  which  is  the  foundation  of  this  suit. 

■It  is  aald  that  the  buying  of  a  bill  of  [■6«S 
exchange  by  such  agent  is  contrary  to  the  pol- 
icy of  the  Btata  of  Alabama;  and  this  la  in- 
ferred from  the  law  establishing  the  Bank  of 
Alabama;  that  bank  being  authoriaed  to  deal 
in  bills  of  exchange,  and  the  conatitntion  of  the 
State  authorizing  the  establishment  of  no  other 
than  one  bank  In  the  State. 
This,  said  Mr.  Webster,  ta  a  violent  Infer- 
How  does  the  buying  or  selling  bQI*  ef  ex- 
change in  Alabama,  by  another  purchaser  than 
the  ^nk  of  Alabama,  Infringe  her  policy  t  Be- 
cause. It  la  said,  It  diminishes  the  proflta  which 
she  derive*  from  the  dealings  of  the  bank. 
Profit  is  her  policy,  it  is  argu^;  gain,  her  end. 
Is  It  against  her  policy  for  Mr.  Biddle  to  buy 
bills,  because  his  bank  is  incorporated,  and  not 
againat  her  policy  for  Mr.  Oirard  to  buy  bills, 
because  his  is  not  incorporatedT  Or,  how  far 
does  she  carry  this  policy  imputed  to  hert  Is 
no  one  to  be  allowed  to  buy  or  *ell  bills  of  r 


change  in  Alabama  but   a  bank  of   her  own, 
may  not  be  solvent  I    It  would  be  strange,  in- 


change 


may  or  may  not  be  In  credit,  and  may  oi 


any  State  In  thia  Union  to  adopt 

such  a  policy  a*  thia.  But,  If  the  argument 
founded  on  thia  inferred  policy  of  Alabama 
amounts  to  anything.  It  proves,  not  that  incor- 
porated cHiaen*  of  other  States  cannot  buy  or 
sell  bills  there,  but  that  It  ia  the  policy  of  AU- 


I  think,  said  Mr.  Webster,  that  there  is  no 
jnat  foundation  for  the  inference  of  any  *ncb 
policy  on  the  part  of  the  State  of  Alabama.  By 
refeiTing  to  Aildna*  Digest  of  the  laws  of  that 
State,  it  will  be  found  that  she  ha*  carried  her 

Blicy  a  little  farther  than  merely  the  eatab- 
hing  of  a  bank.  Btit  public  officers  are  av> 
thoriied  to  receive  the  note*  of  bank*  of  other 
States  in  payment  of  dues  to  her;  and  she  has 
enacted  laws  to  punish  the  for^ry  of  note*  of 
other  banks.  Now,  taking  their  act*  together, 
conaidering  them  aa  a  whole,  the  inferenee, 
whidi  haa  been  drawn  from  her  ectabliahment 
of  a  State  bank  under  her  constitution  I*  eer- 
tainly  not  austained. 

To  consider  thia  argument,  however,  mora 
closely:  it  ia  assumed  by  it,  first,  that  the  State 
meant,  by  her  legialatlon,  to  take  to  herself  all 
the  proflta  of  banking  within  her  territorial 
limita;  and,  aecond,  that  the  act  of  buying  and 
selling  a  bill  of  exchange  belongs  to  banking. 

Ihe  profits  of  banking  are  derived  more  from 
dreulatlon  than  from  exchange.  If  the  State 
meant,  through  her  bank  policy,  to  take  all 
the  profit*  of  banking,  why  haa  ahe  not  taken 
all  tne  proflta  of  circulation  t  Not  only  haa  ih* 
dona  no  such  thing,  but  she  protects  the  eiren* 
latlon  of  notea  of  oanks  of  other  Statea. 

Mr.  Webster  begged  now  to  ask  the  partien* 
lar  attention  of  tb  court  to  thia  question) 
What  ts  bankingl  ^  -  i 
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AlkbMiia,  tn  nfarenM  to  butldng,  haa  don« 
nothing  but  establish  *.  bank,  und  given  it 
ths  ninal  banking  poirira.  And  wEen  the 
leun«d  couniel  on  the  other  side  epettk  of  bank- 
ing, whmt  do  they  mean  b7  iti  A  bank  deals 
in  exchangee;  and  it  buys  or  build*  faouseB  also; 
BS4*]  *Bo  do  individuali.    If  there  be  anvthins 

rnliar  in  thesa  acts  hj  a  bank,  it  must  be  not 
the  nature  of  the  acts  iodividuallj,  but  in 
the  aggregate  of  the  whole.  What  constitutes 
banking,  mnst  be  something  peculiar.  There 
are  Tarious  acta  of  legislation,  by  different 
Statea  in  tfala  countrj,  for  granting  or  ^event- 
ing the  exercise  of  banlcing  privilege*.  But  has 
any  law  over  been  pasiea  to  authoriie  or  to 
prevent  the  bnylng  tiy  an  individual  of  a  bill 
of  exchange  T  No  one  has  ever  beard  of  auch  a 
thing.  Tha  laws  to  reatrain  banking  have  all 
been  directed  to  one  end;  that  is,  to  repress  the 
Unauthoriied  circulation  of  paper  money. 
There  are  various  other  functions  performed  by 
banks;  but,  in  discharging  all  these,  they  only 
do  what  unincorporated  individuals  do. 

What  is  that,  then,  without  which  any  in- 
stitution is  not  a  bank,  and  with  which  it  is  a 
bankT  It  is  a  power  to  issue  promissory  notes 
with  a  view  to  their  circulation  as  money . 

Onr  ideas  of  banking  have  been  derived 
principally  from  the  act  constituting  the  first 
Bank  of  the  United  States,  and  the  idea  of  that 
bank  was  borrowed  from  the  Bank  of  England. 
To  ascertain  the  character  and  peculiar  func- 
tions of  the  Bank  of  England,  Ur.  Webstci  had 
referred,  and  referred  the  court,  to  various  au- 
thorities: to  IfCultoch's  Commercial  Diction- 
ary; to  Smollett'a  continuation  of  Hume's 
Kngland;  to  Godfrey's  History  of  the  Bank 
England,  in  Lord  Somers'  Tracts,  11th  voiumo, 
1st  article;  to  Anderson's  History  of  Commeroe, 
«tc 

The  project  of  the  Bank  of  England  was  con- 
ceived, Mr.  Webster  s^d,  by  Mr,  Paterson,  a 
Scotch  gentleman,  who  bad  traveled  much 
abroad,  and  had  seen  somewhere  (he  believed 
tn  Lombardy)  a  small  bank  which  issued  tickets 
or  promiaea  of  payment  of  money.  From  this 
be  took  the  idea  of  a  bank  of  eireulation.  That 
was  in  1W4.  At  that  time  neither  inland  bilta 
nor  protniaaory  notes  were  negotiable  or  trans- 
ferable, so  as  to  enable  the  holder  to  bring  suit 
thereon  in  his  own  name.  There  was  no  nego- 
tiafale  paper  except  foreign  bills  ol  exchange. 
lit,  Patenon's  oonception  was  that  the  notes 
of  the  Bank  of  England  should  be  negotiable 
totiea  quoties,  or  transferable  from  hand  to 
hand,  payable  at  the  bank  in  specie,  either  on 
demand  or  at  very  short  sight.  Thia  conception 
had  complete  aucceaa,  beeauae  there  was  then 
no  other  inland  ^aper,  either  bills  or  notes, 
which  were  negotiable.  The  whole  field  was 
occupied  by  Bank  of  England  notes.  In  1S98 
inland  bills  were  made  negotiable  by  act  of 
Parliament;  and  in  the  fourth  year  of  Queen 
Anna's  raign  promissory  notes  were  made  ne- 
gotiable. Of  course,  after  this  everybody  might 
usue  promissory  notes,  and  where  they  had 
credit  enougn  they  might  circulate  aa  money. 
There  is  not  much  of  novelty  in  the  inventions 
of  mankind.  Under  this  state  of  things,  that 
took  place  In  England  which  we  have  seen 
ao  often  take  place  among  ub,  and  which  we 
have  pnt  to  the  account  of  modern  contrivance. 
L^rga    eompajti^    were    formed,    with    heavy 


amotmts  of  capital,  for  purpoaaa  not  pr«f«Medly 
banking;  one,  eapecially,  to  carry  on  the  min- 
ing buamesa  on  a  large  acale.  Theae  compani«a 
'issued  promiasory  notes,  payable  on  f*56B 
demand;  and  these  notes  leadilv  got  into  eir- 
eulation as  cash  to  the  prejudice  of  the  cir- 
culation of  the  Bank  of  England.  But  Parlia- 
ment being  at  this  time  in  great  want  of  ready 
money  for  the  expenditures  of  the  war  an  the 
Continent,  the  bank  proposed  to  double  its  eapl- 
tal,  and  to  lend  this  new  half  of  it  ta  govern- 
ment If  government  would  secure  to  the  bank 
an  exclusive  circulation  of  its  notes.  Tha  stat- 
ute of  the  sixth  of  Anne,  eh.  22,  waa  according- 
ingly  passed;  which  recites  that  other  persona 
and  divers  corporations  have  presumed  t*  bor- 
row money,  and  to  deal  as  a  bank,  eontrary  to 
former  acts;  and  thereupon  it  is  enacted  that 
"no  corporation,  or  mora  than  six  peraona  !■ 
partnership,  shall  borrow,  owe,  or  take  np  any 
money  on  their  bills  and  notes,  payable  at  de- 
mand, or  at  less  than  six  months  from  tha  bor- 
rowing." This  provision  has  been  often  re-en- 
acted, and  eonstitntea  the  linking  privilege  of 
the  Bank  of  England.  Competition  waa  not 
feared  from  tha  ureulation  of  individual  aotM. 


small  notes,  payable  on  demand;  ba  othar 
words,  notes  for  circulation.  And  we  know 
that  in  the  country  such  notes  have  eztenaiTaly 
circulated;  but  private  bankers  in  London,  n 
the  neigliborhood  of  the  bank,  thou^  It  was 
lawful,  have  not  found  it  useful  to  usue  thair 
own  notes.  So  that  the  banking  privilege  of 
the  Bank  of  England  consisted  simply  in  the 
privile^  of  issuing  notes  for  circulation,  whUe 
that  privilege  is  forbidden,  by  law,  to  all  otbef 
corporations,  and  all  large  partnerahipa  and  as- 
sociations. 

This  privilege  wsa  restrained,  in  1820,  so  as 
not  to  prohibit  banking  companlea,  ezeapt 
within  the  distance  of  sixty-flve  miles  of  I>M- 
don;  and,  at  the  same  time,  notes  of  the  bank 
were  made  a  tender  in  payment  of  all  debts, 
except  by  the  bank  itaelf.  This  provision  nay 
be  considered  as  a  new  privilege;  but  it  doss 
not  belong  to  the  original  and  essential  idea  of 
banking.  Mr.  ItTCullocb  remarks,  and  tm^, 
that  aU  that  government  has  properly  to  as 
with  banks  la  only  ao  far  as  they  are  banks 


ster  explained   the   character  of  the  bsuika  of 
France,  Belgium,  etc 

Now,  how  is  It  in  our  own  count^t  When 
our  State  legislatures  have  undertaken  to  re- 
strain banking,  the  great  end  in  view  bos  been 
to  prevent  the  circulation  of  notes.  Mr.  Wab> 
ster  here  referred  to  the  statute  boolcs  of  Mas- 
sachusetts, Maine,  Rhode  Island,  and  New 
Hampshire,  for  restraining  unauthorised  e«n- 
panies  from  Issuing  notes  of  circulation.  Ha 
then  turned  to  the  statute  of  Ohio,  impodng  s 
punishment  for  unauthorized  banking.  Her  Mw 
defines,  in  the  first  place,  what  eonstitntea  s 
bank,  viz.,  the  iaeuing  of  notes  which  pass  ^ 
delivery,  snd  intended  for  circulation  as  eaiL 
That,  asid  Mr.  Webster,  is  the  true  definition  of 
a  bank,  as  we  understand  it,  in  this  conntT]>, 
Mr.  Webster  referred  also  to  tha  laws  of  o(kr 


zed  by 
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>••*]  *&t«t«B,  Mai7land,  New  Jtntj.  Hii- 
4oait,  PemuvtTaiiift,  Delaware,  North  Carolina, 
South  Carollaa,  VirginU,  Oeorgik,  alt  to  the 
•ame  effect.  The  law  of  the  State  of  Ala- 
bamai  heraelf,  *ald  he,  li  much  more  important, 
la  thta  tIcw  of  the  case,  than  that  of  anj  other 
8t«te.  The  eonatitutioa  of  the  State  of  Ala- 
buu  waj  eatabliahed  in  1819;  the  law  creating 
the  bank  of  Alabama  waa  pa*»ed  In  1SZ3.  The 
conatftutioo  and  thii  law  are  all  the  anthoritiea 
fnai  which  the  Inference  haa  been  drawn  of 
the  poller  of  the  SUte  of  AlaUma.    Did  ahe 


eluuge  aa  hu  been  contended  for  In  this 
Onrtainlj  not.  For,  bj  a  law  paased  aftar- 
wards,  ahe  reatrained  tiie  einnilafton  of  nnau- 
thoriied  bank  notea;  that  la,  notes  not  lasued 
b7  aome  authorised  banki.  Bat  did  ehe  alao  re- 
atrain  dealinga  in  eicfaannT  She  did  no  such 
tbing.  Nor  la  there  anTthlng,  either  in  the  con- 
■Uttition  or  the  lawi  of  the  State  of  Alabama, 
whieb  ahowa  that  hr  banking  she  ever  meant 
mora  than  the  drenlation  of  billa  aa  cnrrancy. 
Tbars  ia  nothing,  therefore,  in  any  l*w  or  any 
poUej  of  AlalMuna,  agalnat  the  purchaae  of  bills 
of  axehange  hj  othera  aa  well  bb  by  the  Bank 
of  Alabama.  She  baa  prohibited  bj  law  other 
tnuiaactiona  which  are  clearly  banldng  tranaae- 
tkna;  but  ahe  luu  not  touched  thie.  II  even 
ber  banking  polioy  includea  aa  well  bnying  ex- 
(itange  as  drenlation,  and  ahe  guards  a^nat 
competition  Id  the  one,  and  leaves  the  other 


open,  who  can  aav,  in  the  face  of  auch  evidence, 
that  it  ia  her  poticj  to  Ruari'         ■     .      <    .    • 
lekvea  free  ana  nnreetramed ' 


against  what  she 


Is  there  anything  in  the  constitntion,  or  any 
ground  in  the  legialation  of  Alabama,  to  iue- 
taio  the  allegation  which  haa  been  made  of  her 
poUeyT  If  not,  is  the  existence  of  sach  a 
policT  to  be  establiabed  here  by  construction, 
and  that  oonstntotion  far-fetched  T 

ill.  Webstar  here  rested  his  argument  on 
eaae,  which,  ha  a^,  had  been  discussed  by 
othera  so  ablj  as  not  to  justify  his  occupying 
the  time  of  the  court  by  going  farther  into  It. 

The  learned  counsel  on  the  other  side  had,  in 
the  eouree  of  his  argument  of  yesterday,  allud- 
ed to  the  newspapers,  which,  he  said,  had  treat- 
ed the  decialon  of  the  court  below  scomfally. 
Hr.  Webster  said  he  was  sorry  to  hear  it;  for 
the  learned  judge  had  acted,  in  his  decision,  he 
had  no  doubt,  under  a  bl^  sen«e  of  duty.  I 
h»ve  been  told,  said  Hr.  Webster,  but  I  have 
not  seen  it,  ths^  a  prees  in  this  city,  since  this 
ease  haa  been  under  consideration  In  this  court, 
haa  undertaken  to  apeak,  in  a  tone  something 
approaebing  to  that  of  command,  of  the  deci- 
sion upon  It  to  be  expected  from  thia  court. 
Such  eoadnct  la  eertainly  greatly  discreditable 
to  the  character  of  the  eountry,  aa  well  aa  dls- 
nepeetful  and  injurlona  to  the  court. 

A  learned  gentleman  on  the  other  side  s^d, 
the  other  day,  that  he  thought  he  might  regard 
himself.  In  this  cause,  as  having  ths  country 
for  his  elient.  He  only  meant,  donbtless,  to  ex- 
preaa  a  strong  opinion  that  the  interest  of  the 
eountry  required  the  case  to  be  decided  in  his 
favor.  J  agree  with  tlie  learned  gentleman, 
aarf  I  go  Indeed  far  beyond  him.  in  my  estimate 
BIT*]  of  the  inpoftMwe  of  thia  caae  *to  the 
•oimt^.  He  did  not  take  pains  to  show  tlie 
■Ktent  of  the  evil  whleh  would  result  from  nn- 


doiu  the  vast  namber  ef  eontneta  whteh 
would  be  alTected  by  the  affirmation  here  «f 
the  judgment  rendered  In  the  eonrt  below,  be- 
cause hu  object  did  not  require  that)  bis  ebleefe 
was  to  diminish  the  prospect  of  mtaehief,  not  to 
enlarge  it.  For  myself,  I  see  neitber  Umit  nor 
end  U>  the  calamiteus  eonseqoenoaa  of  waak  a 
decision.  I  do  not  know  where  It  would  net 
reach,  what  intereats  it  would  not  distnrb,  or 
how  any  part  of  the  conunerdal  system  of  the 
country  would  be  free  from  its  influences,  di- 
rect or  remote.  And  for  what  end  Is  all  this  to 
be  done!  What  practical  evil  calls  for  ao  harsh, 
not  to  aay  so  raah,  a  remedy!  And  why  now, 
when  existing  systems  and  established  ofMiiona, 
when  both  the  law  and  public  aentiment  have 
concurred  in  what  haa  been  found  practleally 
so  safe  and  so  osefol;  why  now,  and  why  here, 
seek  to  introduce  new  and  portemtous  doetriMi  t 
If  I  were  called  upon  to  say  what  baa  atruA 
me  as  most  remarkable  and  wonderful  in  this 
whole  case,  I  would,  instead  of  indulging  In 
expletlvee,  exaggerations,  or  axclamatlMS,  pat 
it  down  as  the  most  extraordinary  eirenm> 
stance,  that  now,  within  a  sliort  month  of  the 
expiration  of  the  flrat  half  century  of  onr  exM- 
mce  under  this  Constitntion,  such  a  qnestloB 
shonld  have  been  made ;  that  now,  for  tbe  Srot 
time,  and  here,  for  the  last  place  on  earth,  snA 
doctrines  aa  have  been  heard  In  its  support 
should  be  bron^t  forward.  With  bH  the  n- 
speet  which  I  rMlly  entertain  for  the  eonrt  be- 
low, and  for  tbe  arguments  whkh  have  been 
delivered  here  od  the  same  side,  I  mntt  ear 
that.  In  my  iudgment,  the  decision  i 


commercial  and  anti-social,  new  and  unheard 
of  in  our  ayatem,  and  calculated  to  break  np 
the  harmony  which  haa  so  long  prevailed  among 
tlie  States  and  people  of  this  Union. 

It  Is  not,  however,  for  tbe  learned  gentleman, 
nor  for  myself,  to  say  here  that  we  speak  for 
the  eountry.  We  advance  oar  sentiments  and 
our  arguments,  but  they  are  without  authority. 
But  it  is  for  you,  Mr.  Chief  Justice  and  judges, 
on  this,  as  on  other  occasions  of  high  tiaper* 
tance,  to  speak  and  to  dedde  for  tbe  eonBtry. 
The  guardianship  of  her  commerdal  intareatst 
the  preservation  of  the  harmonious  intereourao 
of  all  her  citiseos;  tbe  fulfilling,  in  this  respect, 
of  the  great  ohjeet  of  tbe  Constitution,  are  ia 
your  hands;  and  I  am  not  to  doubt  that  the 
trust  will  be  so  performed  as  to  sustain  at  one* 
hiBh  national  objects  and  tbe  character  of  thia 
tribunal. 

Hr.  Ingersoll,  for  the  defendant,  said  that 
although  distinct  constderations  of  universal 
of  international,  and  of  municipal  law  are  In- 
volved in  thia  case,  he  ihontd  not  attempt  to 
discriminate,  but  submit  them  altogether.  Tbe 
judgment  of  tbe  Circuit  Court  is  against  the 

flamtilTs  right  of  action.  For  that  Jodgment 
■ro  distinct  reasons  are  given,  vis.:  1.  That 
the  law  of  Alabama  excludes  banking  in  that 
State  except  aa  prescribed  by  ita  peoullar  pro- 
visions ;  and,  2.  That  bssldea  that  local  law,  the 
universal  law  excludes  corporations  not  anthor- 
ized  by  the  legislative  power  of  such  States  aa 
■did  not  eltarter  them.  Tbe  flrst  reason  r*h>8 
la  enough  to  support  tbe  Judgment,  without 
regard  to  the  second,  with  which  thia  oourt  ta 
m»  bound  to  eoneem  itself.  Tbe  oorporatiots 
qneation,  therefore.  Is  sot  nsesosarily  an  issue. 
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It  nattera  not  wh«t  the  rule  of  goneral  jorii- 
pradence  miy  b«  u  to  corporBtion*  attempting 
extrkterritoTuU  transictions,  if  the  l&w  ol  Ala- 
bama be  that  banking  is  prohibited  in  that 
State,  whether  bj  corporations  or  iadividuali. 
The  banking  question  nilei  the  ca«e  bj  the 
banking  interdict,  without  reference  to  the  cor- 
poration queation,  on  which  the  oppoiite  argu- 
ment has  spent  itself  in  political  denunciation. 
Alabama  baa  a  sovereign  right  to  make  bank- 
ing an  affair  of  State;  and  an  unbroken  serlei 
of  the  tmiform  judgments  of  the  Supreme 
Court  of  the  United  States  affirms  not  only 
that  State  right,  but  the  obligation  of  this 
court  to  conform  to  it.  Mr.  Ingeraoll  then  read 
the  article!  of  the  constitution  of  Alabama  con- 
cerning banks,  and  an  act  of  the  Assemblj  of 
that  State  in  1B36,  hy  which  the  profits  of 
bank*  are  declared  to  be  the  resource  subeti- 
tutrd  for  all  other  taxation  of  the  Stat«  rer- 
enue;  and  several  passages  of  the  case  of  The 
State  of  Alabama  v.  SCebbins  et  al.  Stewart's 
Alabama  Reports,  Vol.  1.  299,  which  he  urged  aa 
conclusive  of  the  controversy.  The  constitu- 
tion, legialation,  and  adjudication  of  a  sovereign 
State  2l  unite  in  declaring  that  even  its  own 
oiticens  shall  not  deal  in  banking,  but  agreeably 
to  its  peculiar  laws.  The  plaintiff  bank  had 
not  In  an;  respect  conformed  to  those  laws. 
Consequently  it  cannot  bank  in  Alabama,  nor 
recover  there  on  a  banking  transaction  there. 
The  second  reason  of  the  Circuit  Court  that  cor- 

C rations  have  no  extraterritorial  power  may 
erroneous,  and  yet  the  plaintiff  bank  must 
fall  for  the  first  reason ;  not  because  it  is  a  cor- 
poration, but  because  it  is  a  bank,  no  matter 
where  or  whether  incorporated,  or  partnership, 
or  individual,  or  even  inhabitant  ojod  citizen  of 
Alabama.  It  ia  enough  that  it  attempted  bank- 
ing contrary  to  the  local  and  peculiar  law  of 
A&bama.  That  settles  the  question,  without 
involTing  it  with  corporation  law.  The  Bank 
of  the  United  States  v.  Deveaux,  6  Craneh,  61, 
falls  under  thii  principle,  too,  because  no  eiti- 
xens,  including  those  of  Alabama,  can  bank 
there  contrary  to  Ita  laws. 

No  comity  interferes  with  this  unquestion- 
able principle.  It  is  the  indisputable  basts  of 
oniveraal  law  that  laws  have  no  force  beyond 
the  territories  of  those  who  make  them.  This 
ii  one  of  the  few  principles  of  universal  juris- 
prudence universally  acknowledged.  The  Unit- 
ed States  V.  Bevana,  3  Wheaton,  39S;  3  Dallas, 
370,  note,  Huberus;  Laussat'e  Fonblanque,  book 
4,ch.i.sec.6,658  (444);2  Kent's  Commentaries, 
Sd  edition,  part  5,  lecture  39,  4fiT;  Story's  Con- 
flict of  laws,  sec.  23,  p.  ii;  Henry  on  Foreign 
Law,  p.  I;  The  United  States  v.  Owens,  Z 
Peters,  640;  Bank  v.  Donnelly,  8  Peters,  372; 
Rhode  Island  v.  Massachuaetts,  12  Peters,  730. 
It  would  be  superfluous  to  multiply  autbori- 
tlea  for  this  indubitable  position.  In  the  case 
last  cited  from  12  Peters,  740,  this  court 
carries  it  so  far  as  to  declare,  and  with  perfect 
propriety,  that  an  act  of  Parliament  during  the 
Stff*]  colonial  condition  of  this  country  was 
not  binding  here.  The  only  force  allowed  to 
laws  extraterri  tori  ally  is  derived  from  interna- 
tional comity,  which  never  intervenes  to  set 
aside  either  the  written  law  or  the  common  law, 
or  even  the  State  policy  or  State  interest  of  an- 
other country.  Henry,  2;  Story's  Conflict  of 
L^wM,  pagv  5%  MO.  ie,  33i  page  S7,  aao.  38; 


Huberus,  article  3;  8  Datlas,  STO,  In  aote;  Bank 
of  Marietta,  2  Randolph,  MS;  Panningtan  v- 
Townaend,  7  Wendell,  276.  The  word  In  Hu- 
berus is  "^testas,"  which  Dallas  translates 
"rights"  meaning  as  it  does  mean  any  species  of 
right  by  written,  common,  or  even  usage  law; 
for  no  such  power  ar  right  of  one  State  can  by 
comity  b«  supplanted  by  the  law  of  another 
State.  Comitaa  inter  communitates  is  at  meat 
a  frail  and  evanescent  aubatitute  for  law.  Dal- 
las translataa  it  courtesy,  and  it  la  really  noth- 
ing more.  It  is  a  law  of  reciprocal  necessity,  of 
indispenaable  reciprocity  of  absolute  charitr  to 
do  as  yon  would  be  done  by;  without  whieh 
the  harmony  of  nations  would  be  incessantly 
disturbed:  but  which,  nevertheless,  ia  no  more 
than  the  highest  obligation  of  charity,  to  lore 
our  neighbors  aa  we  do  ourselves,  but  not  bet- 
ter than  ourselves.  Its  philosophy  is  well  ex- 
plained by  Judge  Story  by  a  classical  quotation 
in  his  learned  judgment  in  the  case  of  Harvey 
V.  Richards,  1  Mason,  412,  damus  petimiisqne 
vicisaim  sub  obtentu  mutuK  necesitatis.  Un- 
less, therefore,  the  State  of  Georgia  needs  such 
concession  by  comity  from  the  State  of  Ala- 
bama, she  is  not  bound  to  make  it.  One  of  tt« 
ease*  Involving  this  qneation  ia  brought  here  by 
the  QuToIlton  Bank  of  Louisiana,  the  law  of 
which  State  requires  ita  jodges  to  refer  In  their 
judgments  to  the  written  law  of  the  State  on 
whieh  the  judgments  are  founded,  and  prohibita 
the  judgea  from  ever  leaving  the  State  whoae 
boundaries  are  eatablisbed  by  the  Constitation. 
How  could  the  courts  of  Alabama  or  any  atliv 
State  reciprocate  with  Louisiana  such  r^nla- 
tions  as  these  T  In  another  of  the  cases,  the 
United  SUtes  Bank  of  Pennsylvania  is  the 
plaintiff,  which  bank,  by  the  law  of  that  State 
conferring  its  charter,  ia  closely  connected  with 
the  canals,  railroads,  schools,  and  other  Im- 
provements of  Pennsylvania.  Could  any 
stretch  of  comity  give  such  provisions  foine  in 
Alabama  T  It  is  not  iudicial  comity,  but  the 
comity  of  a  State  whicn  its  courts  of  judicature 
award.  Story's  Conflict  of  Iaws,  p.  37,  aee.  S8. 
No  court,  therefore,  can  allow  it,  but  as  the 
comity  of  the  State,  and  not  the  court.  Com- 
ity, moreover,  is  international  courtesy;  never 
allowed  between  provinces,  districts,  counties, 
cities,  or  other  parts  of  the  same  empire.  The 
connection  between  these  United  Statea  it 
closer  and  more  intimate  than  that  of  comity. 
Their  Union  by  federal  compact  expressly  aat- 
ties  the  relation  of  the  States  to  each  other, 
and  leaves  no  room  for  tacit  or  constnictiva 
comity  to  operate.  A  national  ConatitntiM 
dedarea  that  no  State  shall  enter  into  any 
treaty,  alliance,  or  confederation,  or,  withont 
the  conaent  of  Congress,  into  any  agreement  er 
compact  with  another  State  or  foreign  power. 
Such  union,  with  much  providence  and  soma 
jealousy,  has  settled  the  powers  anr  relatkttt 
of  the  respective  States.  An  article  of  th*  , 
Constitution  provides  for  the  force  and 
'proof  of  public  acts  of  State,  for  the  [*BTI 
privileges  and  immunities  of  the  citiiens  tl 
each  State  in  all  the  rest,  for  fugitives  froa 
justice  and  fugitives  from  labor;  leaving  littk 
or  nothing  on  this  important  subject  to  ^tditjtl 
construction.  For  certain  purposes  these  Dilt- 
ed  States  are  one  and  the  same  nation;  te 
othen,  quasi  nation  or  close  confederatian,  uid 
sr«  eonfederatjcm,  bnt  atUl  a  national  sot- 
P«ttn  It. 


Ita  Bakk  at  AotwmtA  v.  Buu^  ho. 


s» 


tbeM  by  th«  people  and  the  8tftt«a. 
to  the  Imngnage  at  this  court,  in  12  Feten, 
7£S,  the  States  an  Rovereign  within  theumelTea 
aa  to  all  the  power*  aot  granted  to  the  United 
Statea,  and  foreign  to  each  oth«r  m  to  all  oth- 
M».  The  ailment  af  the  judge  determining 
tUa  ease  in  the  Circuit  Court  deniea  the  eiiat- 
aaea  af  mit  eoBit;  whatever  between  theae 
Mvaral  Statea  whose  union  eanatitotea  a  b«- 
tiaa.  Whether  ttat  argiUMat  b«  ouqneitlon' 
atde  or  not,  it  ia  certain  that  their  union  make* 
tbiB  a  natian.  In  the  winion  of  Oianeellor 
Smt,  tat«l7  pablialud  an  thi*  mbjeet,  a  doubt 
ia  Intimated,  whether,  ae  tfca  oitiMO*  of  each 
Stata  are  entitled  t«  all  the  priTilegea  and 
bmnnitie*  of  dtiz«n*  in  the  eeveral  State*,  it 
t*  eompeteat  to  the  State  of  Alabama  to  pre- 
Tant  citiaena  of  Georgia  or  PenniyWania  from 
banUiif  in  tho  former  State.  But  this  court 
adjudged,  in  The  Bank  of  tbe  United  State*  t. 
DeTkBx,  6  Craneh,  Bl,  that  no  corporation  i*  a 
ettiaeB;  and  it  cannot  be  doubted  that  citizen* 
•f  Georgia  and  Penntj'lvania  are  not  entitled 
to  more  privilege*  and  immunitle*  fa)  Alabama 
than  that  State  Touchaafea  to  tte  own  citiiens. 
That  full  faith  and  credit  ahall  be  given  to 
the  acts  and  public  proceeding*  of  the  State*  lu 
each  other,  aaem*  to  be  aa  yet  eonflned  to  }u- 
dirial  acts.  S  Btory'a  Commentarie*,  174;  Fen- 
ningtott  T.  'lowntend,  7  Wendell,  2TS.  The  laws 
of  the  different  States  are  proved  a*  foreign 
laws  ia  court*  of  justice;  and  that  it  would 
lead  tu  lutolerable  confusion  to  make  by  com- 
itj  the  laws  of  any  Btato  the  laws  of  every 
other  State,  is  demonstrated  in  Judge  M'Kin- 
ley's  argument  with  a  force  which  Chancellor 
Kent**  opinion  attompto  in  vain  to  overthrow. 
This  is  perhapa  a  question  rather  of  politic* 
thu  jurtaprodenee.  It  may  be  granted  that 
Btwte*  can  re-enact  each  other's  law*,  and  *o 
adopt  tbem,  but  It  i*  *ubmitt«d  a*  dear  that  by 


i  can  do  it,  it  cannot  be  done  by  comity 
'  ;  otherwite  construction  would  have 
>  power  than  legislation.  The  queatian  is 
wnether  even  one  State,  or  the  judicature 


of  one  Stato,  can  by  comity  adopt  the  law  of 
another  Stato;  but  ft  i*  whether  thie  great 
addition  to  the  law  of  a  State  can  be  made  by 
the  judiciary  of  the  United  Statea;  not  for 
the  United  State*:  but  whether  the  federal  ju- 
dieiar;  can  by  oomitjr  incorporato  the  law  of 
one  of  these  United  States  with  that  of  an- 
other. It  may  be  questioned  whether  the  ju- 
diciary of  the  United  State*  can  reciprocato 
enmity  with  that  of  any  foreign  nation.  All 
our  federative  law,  political,  cini,  penal,  fiscal, 
martial,  and  whatever  else  there  U,  i*  ipeciflc 
tad  writton.  There  i*  no  common  law  of  tbe 
•Tl*]  United  Statea*  but  for  principlea  and 
deflnitions.  The  admiralty  law,  though  of 
fatfga  scope.  El  by  constitutional  grant,  and  the 
rairanue  law  is  settled  by  leglalstion.  Could 
a  court  of  the  United  Statea  reciprocate  ad* 
Bitalty  or  revenue  law  with  England,  France 
or  Uazieot 

Obanoallor  Kent  allege*  international  law  of 
manhaata;  but  If  marchanta  may  make  laws 
tor  antkms,  ao  may  mariner*,  traveler*,  or  bor- 
dsrars.  If  merchants  by  sea,  why  not  traders 
■ahorat     Thoae  of  New  York  and  Uverpool 

a*  Xh  «d. 


have  no  better  ri^  to  supersede  the  treaty- 
raaking  authority  by  their  own  tacit  under- 
standing than  the  tradera  who  fetch  peltries 
from  tbe  north  ar  metal*  from  tbe  aoutn.  The 
ijorderers  of  the  St.  Lawrence,  the  Sabine,  and 
the  Arkanoaa,  may  arrange  rude  international 
codee  with  Canada,  Mexico,  and  Texai,  for  the 
govemm«it  of  these  United  Stote*,  uiurping 
tbe  power*  of  conttitnted  authorities,  a*  ax- 
parto  profeaaianal  oinnion*  may  uaurp  those  of 
appointed  judicature.  There  ia  no  occasion  for 
any  anoh  Irregularitie*.  Every  Stato  of  the 
United  Statea  has  its  all-sufBdent  common  law 
and  frequent  legialation;  while  the  law.raaking 

B>wer  and  the  law-adjudging  department  of  the 
nion  are  in  constant  being,  rendering  it 
wholly  onneceasary  for  illegitimato  usage,  ao- 
tion,  or  habit,  partial,  personal,  and  ■elfish  aub- 
Btitutos,  to  taJce  tbe  place  of  deliberato  law- 
making. It  ia  at  least  doubtful  whether  either 
the  federal  or  sven  the  Stato  judiciary  of  tliese 
United  State*  has  the  power  to  make  lawa  by 
comity.  At  all  events  it  is  a  perilou*  faculty 
by  comity  to  make  common  law  for  one  State 
from  the  writton  law  of  another;  and  granting 
that  Stote  courts  may  exercise  such  jurisdic- 
tion, by  no  means  infers  that  the  federal  ju- 
diciary may  do  It  for  the  State*.  For  this 
court  to  introduce  a  Georgia  or  Fennaylvania 
bank  into  Alabama,  would  be  more  than  the 
Legialature  of  that  State  can  do  for  its  own 
citizens,    except    aa    ita    peculiar    oonstitutiona 

Introducing  or  changing  law  is  often  a  *er)- 
ou*  measure.  It  i*  the  direct  axerdse  of  eon- 
quest,  and  the  moat  difficult.  IMversitiea  of 
lawa,  language,  and  local  sympathie*  are  the 
wa3^  of  God  to  man,  without  which  all  nation* 
would  itrive  to  have  but  one  local  hsbitoUon 
and  one  name.  Droit  d'aubaine,  British  alle- 
giance, the  land  exclusive  law  of  the  common 
law,  all  such  seemingly  severe  and  harsh  pro- 
visions are  pregnant  with  tbe  philosophy  of 
Providence.  A  learned  foreign  lawyer  (M.  d« 
Tocqueville,  VoL  I.  9B)  conaidera  these  United 
Statea  ao  many  foreign  nations,  whose  whole 
form  the  Union,  of  which  originally,  even 
every  township  was  a  sort  of  independent  aov- 
ereignty.  Nothing  like  law  can  be  more  for- 
eign than  that  of  Msssachusetti  and  Louisiana 
to  each  other.  It  may  be  politic.  It  may  tw 
wise  to  try  to  aboliah  or  mitigato  these  es 
trangements  of  locality;  but  It  is  no  more  prac- 
ticable to  extirpate  them  than  the  barbarisms 
of  war.  This  court  baa  atrenuoualy  adjudged 
that  at  any  rate  such  ia  not  the  judicial  func- 
tion. It  does  not  and  will  not  anticipate  or 
fabricato  legialation. 

Furthermore:  the  objection  to  courto  ex- 
Unding  comity  for  State*  to  banlu  la  corrobo- 
rated by  the  consideration  that  banking  la  a 
sovereign  privilege.  Making  money,  or  a  aub- 
Btitute  for  it,  is  of  sovereign  'faculty.  f*B7S 
Wilaon  V.  Spence,  1  Randolph,  100;  Pennington 
V.  Townsend,  7  Wend.  276. 

Mr.  Ogden  oiUa  The  People  v.  Utlea,  IS  John- 
son for  Chief  Justice  Thompaon's  allegation 
that  banking  was  not  a  franchise  at  common 
law.     But  of  what  banking  is  that  allegation 


e  Virgta]& 


contradicted  by  Judge  Roane  and  tbe  '\ 
oourt,  as  it  Is  believed  to  be  by  alt  the  autaora 


ns  BuFiuu  Court  cf  t 

•■  p^itleal  •eonoujr.  Ih  Um  mm  of  Drew  t. 
Sirirt,  ia  the  PenniTWania  circuit,  it  wu  mi- 
jndged  hj  ib  Jutfca  Baldwin  that  bankiog 
hj  circolation  i«  moaer  kiaking,  and  part  of 
tM  publie  authority.  Be  thia  aa  it  may,  aa  a 
ganwal  principle,  Alabama  haa  aettled  it  by  her 
•rguiie  law.  S«  adjudged  In  The  State  t 
SMibina,  1  Stewart,  2».  If  It  were  rea  integra, 
it  miofat  well  be  qneationed  whether  any  State 
ean  devolve  en  IndiTlduala  thia  aoTereign  au- 
thority. It  waa  ao  qneationed  on  demurrer,  in 
Tenneaiee.    Peclc'a  Report*,  260.    Without  now 


ia  eubmitted  that  no  State  oonrt,  much  l«aa 
oonrt  of  the  United  8UtM,  on  Inflkt  on  one 
8tat«  the  banldng  aovereignty  of  anotker  State. 
No  oomlty  can  do  that.  It  would  be  aerritade. 
Otfaerwiae  the  taxation,  hostilitiee,  and  all  other 
exigeuclee  «f  one  State  or  nation  may  be  ad- 
jvffieated  upon  another.  Bran  if  there  were 
no  law  of  ^iMlMina  to  forbid  it,  the  flagrant  im- 
polioT  b  patent.  StorVa  OonBiet,  S3.  The 
banka  of  Knrope  and  Aala,  the  lawa  of  Heiioo 
and  Taxaa,  the  abolition  acta  of  PanDaylvania, 
the  Bn^iah  eonunon  law,  which  in  Maaaacbu- 
aetta,  ipao  faato  emancipatea  a  alave,  the  church 
lawa,  lawa  of  royal  prerogative  and  of  noble- 
maa'a  privilegee,  miriit  all  be  enforced  in  Ala- 
bama. There  mnat  b«  aom*  stop  to  auch  ead- 
leaa  wtd  insnlferable  oonfnaton — auch  cbaoa  of 
gavemment.  The  only  queation  ia,  what  branch 
of  goremment  ahaU  interpose;  and  Judge 
Story"!  valnahlfl  work  on  the  conflict  of  lawa 
ia  axpUdt  that  in  Prance,  England,  and  thii 


Confllet,  £4,  2S.  This  court  haa  alwaya  assert- 
ed the  neoaaaity  and  duty  of  courts  to  refuse 
their  aid  to  acta  contrary  to  the  policy  of  law. 
Armatrong  v.  Toler,  11  Wheat.  270;  The  Unit- 
ed Statea  v.  Owen,  2  Patera,  627.  Nor  is  there 
any  inconsisteDcy  In  oourta  enforcing  the  ex- 
duBion,  and  yet  not  the  comity,  because  the  one 
is  compliance  with  law,  whereas  the  other  ia  to 
make  it.  Finally,  to  doubt  whether  comity  ia 
due  is  to  rtaolve  that  it  ia  not  nnder  lut^  a 
gnvemment  aa  oura,  where  the  Judicial  power 
u  ao  apeeiBo  and  defined. 

Hr.  Ogden  Anally  deniea  the  right  of  Ala- 
bama to  meddle  with  bills  of  eiohange,  which 
Mtt  tha  meana  of  eommerce,  and  commerce  with 
aO  Ita  regulations  have  been  anrrendered  by  tlie 
Btatea  to  the  Union.  But  no  bill  of  exchange 
is  here  in  qnaation  aa  a  commercial  mean,  more 
than  a  ferry-boat,  a  horse,  an  ass,  a  slave,  a 
man  or  woman,  or  any  other  commercial  oon- 
Tinienae;  and  it  will  not  be  pretended  that 
thaae  are  not  under  State  regulation.  Xew 
York  has  r^nlated  money  by  a  amaU  bill  law, 
and  money,  more  than  bills  of  exchange,  is  the 
Medium  of  eommerce.  All  the  Btatea 
Sit*]  'hBre  by  law  regulated  the  damage*  on 
UUa  of  exchange.  The  argument  proves  too 
■uieh,  and  therefore  nothing.  Aa  to  the  ruinous 
•Dnaequeoeea  denounced,  Mr.  lageraoU  said 
thnt  auch  had  always  he«n  angnred,  and  al- 
waya  would  be,  of  meaaurea  offensive  to  certain 
polltieai  prejndicea.  They  were  abundantly  die- 
Hvved  by  tha  Improrement  and  proapeit;  of 
ne  country.  Th*  court,  inatead  of  being 
alarmed  from  ita  duty  by  such  appeals,  should 
laal  eneouraged  to  support  the  lawa  af  Btat« 
•arerelgnty;  wbieh,  widl  underatood,  were  the 
SO* 


futile  and  unavailing  in  thia  court  as  now  oon- 
■tituted. 

Aa  it  is  impoHibla  to  foresee  what  may  b« 
the  views  of  tne  court,  it  is  an  advocate's  datj 
to  eonaider  all  the  reaaons  given  for  the  judg- 
ment below;  and,  therefore,  the  eorporatioa 
question  must  next  be  examined.  The  court 
will  remark  that  it  ia  not  a  question  of  action 
but  of  transaction.  The  record  preeenta  the 
casa  of  an  incon>orated  bank,  by  its  stationnry 
agent  resident  in  Alabama,  with  the  funds  of 
the  bank  diacomiting  there  a  bill  of  exchuige: 
upon  which  transaction  thia  action  was  insti- 
tuted. It  is  thus  no  secondary  contract,  but 
A  primary,  actual  dealiag  by  the  corporation  in 
banking  business  out  of  the  State  which  char- 
tered the  banking  corporation.  The  right  of 
suit  is  not  to  be  confounded  with  the  rieht  of 
contract.  They  are  obvionaly  diatingoiuiable. 
Perhaps  American  Btata  eouita  have  aanetioned 
the  right  of  action,  whidi  it  is  not  intended 
either  to  eoncede  or  to  draw  in  quastiMi.  The 
cases  of  The  Portsmouth  Company,  10  Ibss. 
Rep.  91 ;  Ths  Silver  I^lce  Bank,  4  Johna.  COian. 
Kep.  370;  of  The  New  York  Firemen's  Insur- 
ance Company,  fi  Cond.  Rep.  MO;  The  Bank  of 
Marietta,  2  Randolph,  4S6;  The  Gospel  Society, 
2  Galliaon,  106,  and  8  Wheaton,  464;  Green  v. 
Minnis,  1  IbTCord,  80;  and  the  varioua  foreign 
authorities  cited  in  the  opposite  argument,  may 
perhaps  establish  tha  law  that  a  corporation 
or  aoverelgnty  enjoys  the  right  of  suit  in  other 
courts  than  those  of  ita  own  State.  It  ia  never- 
theless worthy  of  remark,  that  no  ease  is  to 
be  found  In  the  GngliBb  i>ooka,  of  a  corporation 
suing  in  England  upon  a  contract  there.      *" 


India  Company,  tn  Raymond  h  Strange,  was 
suit  upon  a  lawful  contract,  that  is,  a  contract 
in  the  country  where  the  company  had  a  right 
to  contract,  so  that  the  lex  loci  never  came  in 
question  during  the  suit  in  England,  and  when 
an  attempt  was  made  to  plead  it  into  the  suit, 
that  attempt  was  frustrated  by  estoppel.  The. 
English  chancery  cases  of  suits  by  foreign  sov- 
ereigns, are  distinguishable  from  suits  by  for- 
eign corporations;   because  the  sovereign  sued 

them  aa  an  individual  devested  of  the  privi- 

^  of  intangibility. 


American  debts,  they  must  have  been  of  rare 
oocnrrence,  passing  sub  silentio.  The  case  of 
Perkins  ■▼.  The  Washington  Insurance  ['974 
Company,  from  6  Johnson's  Reports,  cited  to 
show  thst  this  question  was  not  raised  on  that 
occaalon,  abounds  with  demonatration  that  it 
was  against  ths  interest  of  both  partiea  to 
make  It;  and  in  the  cases  of  The  Silver  Lake 
and  Marietta  banks,  the  most  eminent  lawyers 
of  New  York  and  Virginia  denied  the  ri^t  of 
action,  which,  a  ntulto  fortiori,  argues  contra* 
diction  of  the  right  ef  transaction.  Hr  Ogd^a 
notion  of  the  vsnue,  at  any  rate,  a  very  little 
technicality  upon  which  to  bnild  so  important 
a  position,  is  annulled  by  a  law  of  Alabama, 
whicb  prohibits  all  special  demurrere,  ao  that  ■• 
PMera  IS. 


t  Bahx  Of  AtMUBTA  V.  JUmi»,  am 


sn 


KnamxaA  of  Tenm  la  neeeBiary  In  Uwir  decU- 
ntiona,  and  nrely  oecun. 

The  qucation  tSma  freed  from  mere  flctlon 
snd  the  right  of  Action,  ia  broadlj  whether 
eorporations  caji  contract  and  enforce  their  eon- 
tr»cta  bj  auit  in  foreign  countriea.  To  diacrimi- 
uate  between  right  OJid  remedj,  ie  ftlwaja  mat- 
ter of  aome  difficulty,  ae  this  court  experienced 
In  Ogden  v.  Saundera,  12  Wheaton.  Yet  the 
diatinction  ii  well  known  and  univeraallf  recog- 


the  contnct  ia  determined  by  the  law  of  the 
place.  In  moat  of  the  courta  of  ciTilized  coun- 
tries, there  ia  Uttls  rutrictlon  npoa  the  right  of 
•etion.  In  Great  Britain  and  tnia  conntr;,  all 
coorta  are  open  to  all  peraonB,  upon  principlea 
of  wiae  Junaprodenee,  well  explained  in  th« 
•igbty-aMond  number  of  The  Federallat;  that 
foietgnera  aa  well  aa  eitliena,  the  poor  and  the 
rich,  the  incorporated  and  the  Individual,  have 
all  an  equal  and  unquestiooable  right  to  judicial 
redrew  for  alleged  wrong.  The  courts  of  France 
will  not  take  juriadiction  of  a  suit  betwen  two 
foreignera,  but  renvoy  them  to  their  own  court* 
at  home.  But  it  ia  the  privilege  of  erery  eom- 
plainaut  to  brmg  auit  in  an;  English  or  Ameri- 
can court  upon  all  lawful  contract*.  The  con- 
tract muat  be  lawful,  however,  that  la  to  say, 
mnat  oonfonu  to  the  law  of  the  place  of  con- 
tract. Place,  therefore,  aettles  the  right,  while 
eonrta  regulate  the  remedy. 

Our  question  i>,  whether  the  inoorporation 
at  one  State  or  country  it  auch  In  «H  otbera; 
which  ia  denied.  What  la  a  corporation  I  Mr. 
Ogden'a  deflnition  is  perfectly  acceptable  for 
the  defendant's  argument;  he  deflnea  it,  an  ar- 
tillciat  person  created  by  the  law  of  an  inde- 
pendent State.  The  deflnition  or  description,  ac- 
curately made,  tends  much  to  explain  the  rea- 
Ron  of  the  thing  and  to  elnciibite  the  sub- 
ject. It  It  an  artiSoial  body:  Ayliff  calls  it  a 
uysticat  body,  a  mere  creation  of  the  law,  with 
Done  but  eipreaa  powera  ad  hoe,  or  such  im- 
plied powera  as  are  strictly  indiapenaable. 
Judge  M'ffinley  treats  the  matter  with  exemp- 
lary accuracy  when  he  aays  that  unless  the  act 
of  Incorporation  by  Georgia,  Louiaiana,  or 
Pennsylvania,  can  operate  as  strict  law  in  Ala- 
bama, it  ia  of  no  force  there  whatever.  Such 
ia  tha  true  atarting  point  of  the  whole  dJacua- 
•ioB.  All  the  anthoritlea  of  all  countriea  and 
age«  concur  in  this  fundamental  doctrine  of 
eorporations.  Brooke,  Comyn,  Bacon,  Aylltf, 
Taylor,  Brown,  Ooke,  Blackatont^  Kyd,  Wileock, 
and  it  may  be  aiBrmed,  all  AmMiean  treatiaaa 
Sf8*]  and  adjudicationa  agree  in  this.  *2 
Keafa  Com.  3  edit.  298;  Ang.  ft  Amea,  17,  69; 
Head  v.  Amory,  £  Cianeh,  167;  Dartmouth 
College,  4  Wheat.  636;  The  United  SUtea  Bank 
T.  Dandridge,  12  Wheat.  038;  Beaty  t.  Knowler, 
4  Peters,  107,  168. 

It  fa  beyond  queation  that  corporation  au- 
thority ia  a  license  to  be  strictly  eonstmed. 
Chancellor  Kent,  in  hia  Commentariea,  says  this 
la  modem  doctrine.  Yet  on  tha  same  page  he 
mentions  Trajan's  letter  to  Pliny,  which 
atrongly  aaaerta  it;  and  the  fact  la,  that  from 
Solon  and  Numa,  whoae  laws  on  the  aubject  he 
abo  refers  to,  down  to  MarBhall,  the  late  mucli 
honored  Chief  Justice  of  this  court,  who  was  a 
mifonn  and  Inflaxlble  aupporter  of  the  strict 
•onatmctlon  of  eorporatiini  powers;  It  haa 
I«  I^  ed. 


always  been  the  aame,  and  neceaaarlly  mnat  be 
so,  beeauae  charters  take  franchises  or  prlvl- 
legea  from  all  to  confer  upon  a  few,  which 
franchises  or  privUegea  muat  needs  be  restricted 
to  their  very  eapitiuation.  An  individual  pow- 
er of  attorney  or  aubatltution  la  never  expanded 
by  construction.  All  letters  of  Ikense  are 
taken  atrictly,  though  their  interpretation  Is 
but  matter  of  intention,  whereas  that  of  a 
charter  presents  a  question  of  State  power 
which  courta  have  no  authority  to  enlarge  eon- 
etructively. 

It  may,  indeed,  be  aaked,  what  ia  meant  by 
modem  corporation  law  I  What  la  the  Amer- 
ican law  of  charters  T  Who  made  Itt  When  I 
Wheret  Is  It  English  common  lawT  or  com- 
mon civil  lawT  from  which  eode  all  the  law 
of  chartera  proceeds.  Is  the  American  law  on 
this  subject  ante-revolution  or  poat-ravolutlonl 
Do  we  get  It  from  Maaaaehusetta  or  Louisiana, 
where  the  common  English  law  and  the  oom- 
mon  civil  law  respectively  prevail  t  or  is  the 
modem  law  of  Muaaohuaetu  enforced  in  Vlr- 
frinla  as  common  law  there,  as  was  adjudged  In 
Dandridge's  caseT  Chancellor  Kent  says  [2 
Com.  281]  that  corporationa  have  multiplied 
with  a  flexibility  and  variety  unknown  to  tha 
common  law.  Bnt  what  Is  ue  Ainerican  oom- 
mou  law  of  eorporations  t  The  United  Btataa 
having  no  common  law,  what  la  their  etandardt 
In  all  the  Statea  formed  out  of  Louisiana,  with 
the  civil  law  as  their  birthright,  corporator* 
are  personally  answerable  for  corporate  acts 
In  States  inheriting  the  English  common  law 
they  are,  perhaps,  personally  intangible;  not  b 
the  terms  of  a  charter  or  by  any  written  law, 
but  because  It  is  understood  that  the  Knglisb 
common  law  annexes  auch  privilege  of  exettp- 
tion.  A  State  granta  a  charter,  to  which  tht 
common  law  tacitly  annexea  an  inestimt-bla 
privilege.  Has  this  English  common  law  been 
adopt^  in  the  American  States!  Is  It  conso- 
nant with  their  policy,  or  conformable  to  their 
constitutions?  At  the  period  of  thdr  inde- 
pendence there  were  few  If  any  eorporations, 
and  no  banking  corporations  In  Amenca.  Uaa 
that  universal  public  sentiment,  which  gradually 
framea  common  law,  aince  then  engrafted  thia 

iirivilege  upon  the  corporation  stock,  which  till 
DUg  after  the   American  Kavolutlon  had  not 


begun  to  germinate,  and  only  within  a  verv 
few.yeara  laat  past  has  attained  a  growth  whlcQ 
ovarehadows  all  our  iustltntionsT     The  a 


of  this  immense  power  it  is  hard  to  find;  but, 
at  all  events,  the  stream  haa  been  uniform  In 
the  channel  of  the  Supreme  Court  of  the  United 
States,  coincident  with  those  'principles  [•B7» 
of  law,  which,  whether  ancient  or  modem,  are 
equally  unquestionable  in  their  authority  and 
their  reason.  In  some  of  the  latter  oases  of 
this  court  (The  ColumbU  Bank,  T  Cranch,  890; 
The  Bank  of  the  United  Statea,  8  Wheatoo, 
338;  and  The  Same  Bank,  12  Wheat.  08),  in  the 
absence  of  some  of  the  judges  (and  Chief  Jus- 
tice Marshall  aameatly  diasentlent  in  the  last* 
mentioned  case,  whose  prlndplea  rule  tha 
whole  doctrine)  it  was  declared  by  the  eminent 
judge  who  delivered  the  court's  opinions,  that 
the  common  law  of  corporations  haa  beui 
broken  in  upon  by  modem  adjudications;  aa  it 
haa  been  declared  by  another  diatinguiahed 
commentator,  that  the  eomnon  law  was  found 


sn  SatKua  Ooun  of  tbx  Uhrb  UrAtn,  IW 

Inpolitie  ta  this  rupeot,  knd  sMantlklly  dl*-  thmt  tbej  tn  dtit«iu,  in  ordar  to  preveat  on- 

Mrdtd.  due   privilege   of   «uit.     S  &ui^,   61.     Hanee 

It  la  tma  tlwt  in  order  to  keep  pace  with  the  numerona  midjudicBtioni,  Individ  ukting  eorpor*- 

modem  flood  of  theae  auoclatioiu,  the  eommun  tiona  for  suit,  not  one  of  which  deBiaiu  to  ax- 

Uw,  with  itt  chanotcriBtie  adaptation  to  ex-  tend     intaDgibilitj.       The     United     Btatea     v. 

Igendea,    haa    eonnteraeted    their    intolerable  Amedj,  II  Wheat.  39S;  The  Farmen'  Bank  of 

nivilege  bv  holding  them  to  nnonal  liability.  Delaware,  18  Peten,  136. 

Bnt  no  other  change  than  uila,  it  ii  aippre-  Any  Judicial  eztenaion  of  eluuler  exemptiott 
bended,  will  be  found  in  the  modeni  oommoD  bj  eonatruetfon,  would  not  be  in  harmonf  with 
law  of  either  this  conntry  or  England.  Power  common  Uw,  which  ia  gansral  aoaent;  while 
to  pronotUMe  it  Impolitio,  to  break  in  upon  or  every  sound  judicial  limitation  of  auoh  exemp- 
diMrd  it,  if  It  azlats  in  anj  court,  ahould  be  tion  eSectuatea  the  common  will.  A  few  may 
my  sparingly  exerdaed.  All  the  English  caaea  contend  otherwise;  tiut  it  Is  impoaalble  that 
»•  in  8  Kent,  280,  29S,  and  Angell  A  Ames,  they  can  make  law.  All  its  eatabllabed  prind- 
188;  and  their  uniform  tendency  Is  to  keep  pies  limit  corporation  power  and  fadlitate  coin- 
down  corporation  privilege,  not  to  exaggerate  moo  right.  Even  the  formalitiaa  of  law  are 
it.  And  ttte  same  u  the  result  of  any  thorough  often  its  necessary  solemnities.  It  might  ba 
•zamination  of  all  the  American  oases.     Cor-  sometimes  convenient  to  suitors  and  judges  for 

e rations  have  not  been  allowed  to  escape  suit  the  Isitter  to  adjudicate  at  their  meals,  or  in 
undue  privilege,  which  ia  the  aubstanoe  of  bed;  but  open  court*  and  formal  proceedings 
all  Uiat  aaintary  cluuge  In  the  law  that  is  sup-  are  obviously  eesential.  The  great  attempt  of 
posed  to  discanl  it  as  impolitic,  or  break  in  those  who  deny  and  would  discard  the  settled 
upon  it  aa  antiquated.  It  is  adaptation,  not  laws  of  corporations  is,  flrat,  to  aMimilate  theB 
alteration  of  the  common  law.  No  principle  to  peisona,  and,  seeond,  to  partnera,  or  other 
of  corporation  law  Is  invoked  for  this  defense,  aasodatlons  of  peraona  not  uieorporated.  But 
but  aueh  as  the  late  Chief  Justice  of  thia  court  they  are  neither  for  aggravation  or  axemptiOBt 
■Iways  abided  by.  His  anxious  dissent  in  IS  they  may  resemble  either  for  personal  liability. 
Wheaton  sets  forth  those  principles  with  a  re-  This  court  has  adjudged  that  they  are  not  per- 
view  of  the  accredited  authorities  from  Brooke  sons.  12  Peters,  09,  100.  And  the  very  ro- 
to  Blaekstone;  while  the  learned  judge  who  verse  Is  the  ressoa  of  the  law.  Whenever  la- 
delivered  the  opinion  of  the  majority  of  the  personated  it  Is  to  restrain,  not  to  license  them, 
•ourt,  appeals  to  a  recent  dictum  of  Mr.  Justice  A  corpuration  cannot,  like  a  person  insolvent, 
Bailey,  and  the  still  later  doctrines  of  Chief  make  an  aHiignment  of  its  affairs.  IS  Petera, 
Jnstioe  Parker,  for  a  common  law  of  corpora-  13S.  Even  if  so  authorised  by  charter,  it  can- 
tiona  in  Tir^nla,  transported  from  Massaehu-  not  assign  them  to  foreign  tnutees.  Willianw 
setts.  V.  Maus,  9  Watts,  27S.  Can  a  corporation  da 
Gradual  and  cautions  eonformity  to  drcnm-  any  act  of  humanityt  Certainly  not,  though 
stances  is  the  merit  of  the  common  law,  follow-  the  munificence  of  such  acts  daily  stiftes  the 
Ing  the  universal  sense  of  propriety;  for  sub-  sense  of  their  illegality.  It  is  aa  much  a  da- 
atantial  law  is  eternal  and  Identical,  and  what  vostavit  for  the  trustees  or  directors  of  a  eor- 
is  frequently  denounced  as  disornnisation.  Is,  poration  to  spend  Its  means  geoerously,  aa  it 
in  tnnh,   restoration  of  first  pnnciplea.     The  would  be  for  on  eiscutor  or  administrator.     It 

nt  duty  of  courta  is  to  maintain  them,  and  ia  not  the  law  that  a  corporation  is  a  pers<Hi 

OS  no  doubt  the  solemn  determination  of  capable  like  an  individual  of  action  and  tranaae- 

Chief  Justice   Marshall  to    uphold  even   thoBH  tion.    2  Kent,  247,  299,  270;  1  Kyd,  225.    Per- 

aeeming  formalities  of  corporation  law,  which  sons  go  anywhere.     Corporations  are  loealttad 

experience  had  sanctioned  as  wise.    His  forecast  ana  rtationary.     They  cannot  go  abroad  hot 

in  this  is  proved  on  this  occasion.     The  teal,  by   agents;    and   how    they   are   to  be   constl- 

the  regular  vote,  the  record,  the  duly  constitut-  tuted,  or  whether  they  can  be  at  all,  ia  the  very 

ad  agent,  and  other  philoaopbical  guards  of  thb  question.     16  Johns.  8.     Personal   rights   are 

fonddable  iroperium  in  Imperio,  cannot  he  dis-  original  and  unlimited.     Corporate   franehisea 

pensed  with,  without  enabling  a  vast  engine  of  are  derivative  and  specific    A  person,  like  ^ 

factitious  wealth  to  crush  communities.     And  State,  may  do  whatever  ia  not  prohibited.    iW. 

all  the  law  is  contrary  to  it.    Formalities  have  corporation  like  this  confederation  can  do  oa^ 

been  discarded,  not  to  break  in  upon,  but  to  what  ia  expressly    allowed    by    charter,      i^ 

strengthen    law,    while    the    whole    substance  ■American   person   is  a   sovereign,    re-    [*S7W 

ft71*]staDds  unimpaired  in  all  its  original  "and  strained  by  no  fetters  but  of  his  own  in.Hnj 

indispensable  propriety.    Legislation  and  adju-  a  corporation  U  his  creature,  bound  by  atrlc* 

dication  have  never  gainsaid  it.    Judge  M'Kin-  obligation.     Persons   may   trafflo  everywher*; 

ley  Cites  Chief  Justice  Parsons   for  a   solemn  but  whyl    Because  they  become  subjects  whar- 

warrnng    against    coMtruct.ve    encroachment^  „„  they  are.     But  corporations  are  amenabit 

Even  grautlne  the  poUey   where  U  the  judicial  „„i     j^  \^^  gt^^,  ^^^J^      U,^     The   Burs- 

power?     No  corporation  is  created,  in  contem-  _'      ....,;.    „    i»^„„    i.  ._    i„_.:__    i. 

Elation  of  law,  Qt  for  the  public  good.   Char-  f »"-.  A*'**'*.  "  Af"*".  '•  ">  Amer.eai^  k 

ter.  at*  intended  to  benefit  the  unfncorporated  Amenea;  whereas    the    !*"•"«.  "P™«*j' 

more  than  the  Incorporated.     Legislatures  and  forporation  license  is  to  be  a  eitiaM  wlthott 

States  organise  them  on  no  other  principle;  and  •"""8  »  subject;  while  all  natural  persona  in 

courts  carry  it  into  practice  by  restricting  the  subjects,  even   though   not  citizens.     ParsoBil 

grant  to  Its  letter,  and.  If  bdispensable,  mould-  identity,  corporeal  being,  and  powers  of  motioi, 

mg  common  law  to  countervail  privilege.  Hence  are  the  attributes  of  persons,  but  not  of  sor- 

Cooke's  Institute,  and  the  ease  in  Cowper,  de-  poratione.    They  are  personal  for  legal  respe» 

c/Mre  oorporMtioaa  to  be  inhabitants  that  they  Bibitity,  but  plural  for  the  enjoyment  of  privl- 

jnv^aot«w»det»zatloa;  while  this  court  deniea  lege.  uiiiii-^ti  t^i 

'*'  P«ton  1ft. 


Ths  Bunc  or  Aam&iA.  v.  Eaili,  ro. 


BUB  1<M  ia  tlm  «tt«aptad  nMmbUnee  of  eor- 
Mrstiou  to  putoan.  In  the  Law  Reporter 
(M)  thi*  reMmblknee  ia  atToug]y  Mserted.  Bat 
the  want  of  it  ie  ao  pMtpabla  t£at  a  aingle  rofer- 
to  the  dlatinction  ia  anoogh.  Aug.  * 
■    ndtW 


Oorporationa 


___  -rtnera,  trat  utUelal  bodlea  politic,  ora- 
•tad  bT  a«t  of  Stata,  almja  ad  hoo,  and  their 
franeliiHB  ara  granted  for  pnblto  good,  of  which 
thej  are  the  anppoaed  laatmmanta.  Obarter 
alcmaata  ara  artiflelal  cmatioiL  with  bom  bnt 
axpraaa  or  aeveteljr  tndlaMiuaUe  power,  India- 

Cnaable  to  axiatanoa,  witltont  axtatanca  till  al- 
wad  hy  the  State,  moatly  aaalgned  to  a  place, 
alwaya  aouHuad  to  daflaad  pnrpoaaa.  wiiaUt> 
ar,  aJid  how  agandaa  for  eoRKnatloiia  can  be 
aonatitntad  ia  qneatlonabla.  8  Kant,  291,  SSZ, 
in  note.  Bat  an  inflexible  and  fandamantal 
doctiine  praventa  their  aztratarrltorial  tranaaa- 
tiona,  hj  rcqniring  the  pennlaalon  of  the  Stata 
whereTer  auch  trauaaouon  iaj  In  which  doo- 
trine  the  queation  of  agancj  ia  merged  and  dia- 
^peara. 

In  thia  plain  principle  all  aathoritiea  agree. 
t  Kent,  208,  2W,  276;  Aug.  ft  Am.  27,  r, 
IS.  The  cItU  law,  the  mmmoii  law,  Ameri- 
ean  law,  all  law  coinddea  in  it.  Not  a  caaa  or 
aontenca  can  be  cited  againat  it.  A  eorpmation 
moat  be  aathorlied  by  the  aoTcreignty  whara 
It  acta  aa  such,  otherwua  it  ia  what  tt  called  an 
adulterine  corporation.  Ang.  &  Am.  38. 
Ml.  Ogden'a  deflnition  acknowledgea  thia;  and 
ha  ooncadad  that  it  cannot  perform  eorporata 
acta  bo. — ^  "-  "'-^ " —  "     '^'-  '-  '"" 

nouon,  that  corporatlona  baT«  no  aonla  bacauaa 
they  are  created  by  the  king.  They  are  cra- 
atiOM  of  law,  and  do  not  ahiua  in  goTamment 
«r  any  political  power.  Per  Hanhall,  Chief 
Jnatiea,  4  Wheal.  634.  No  oor^ratioa 
onch,  it  haa  no  crtation  or  I(«al  bemg,  till 
tborizad  hj  the  government  of  the  State  where 
ft  la  to  act  aa  a  oorporate  body.  Greystock 
College  caaa,  Jenk.  200;  Dyer,  S,  00;  6  Via. 
Abr.  287;  Ang.  &  Am.  SS,  note  5.  Tbii 
andent  indgment  coBtaioa  the  germ  of  the 
whole  Mlf-protactbig  prindple  of  aorereigntiea 
agalnat  corporatlona.  Tha  Pope  founded  Urey- 
at«dc  Ooll^,  and  it  eziated  tor  a  long  time. 
But  the  Ei^Uah  conrta,  aa  aoon  aa  It  appeared 
before  them,  anuoUad  It  for  want  of  lawful  ba- 
gianing.  8neh  ia  the  nniveraal  law  applicable 
to  theae  bodlea  politic  Sntton'a  HoaplUl, 
Jaak.  270.  Omrta  may  have  aoffarad  them 
to  ana  abroad  on  oontraata  at  hooM  which  ara 
lawfnl;  bat  never  to  aontraet  and  ane  abroad 
87t*]  wHhont  authority  of  State  Hhare. 
WhaneTar  tlda  poaitioo  agalnat  them  ia  taken 
ta  a  court,  ft  la  ioauperable.    A  charter,  if  re- 


ad 8Ut«a  T.  Johna,  i  DM.  41fi;  BulL  H.  P. 
107;  10  UaM.  01;  8  Jtdma.  2M;  1  Hall.  SU;  1 
1^  SK,  CSS;  10  WMkd.  208;  I  Oonn.  198; 
Aug.  A  Am.  877. 

na  unlreraal  emnmon  law  of  aU  aorereign 
Btatca  raqairea  and  uniformly  aaacrta  thia  a<ut- 
protacting  principle.  It  la  a  State  right  of  In* 
dlapanaabla  reoogniUon.  Nona  but  tha  State 
can  lagitimaU  a  corporation.  In  Peniuylvanla, 
the  Lq^lature  have  authoriaed  the  Sapr«M 
Oovrt  to  eraaU  ebaritabla,  religiona,  and  Uter- 
■17  aorponto  bodiai,  <m  aertaia  immM,  aa  in 
18  Ii.  •<. 


Kngland  the   king  dcputea   peraona   to   grant 
ehartei*.    Ang.  ft  Am.  44.    Bat  State  agency, 

TCigntv  permitaion,  la  afne  qua  noo.    But 

I  aala  that  BOTcralgni  m^  lae  abroad. 
True,  they  do,  but  not  aa  aoTcreigni.  When  the 
King  of  Bpidn  sued  in  the  Circuit  Court  of 
Fenn^lvania,  he  waa  liable  to  ooata,  or  to  non- 
auit;  and  when  hie  minister,  Son  Oliii,  waired 
hia  NiTllege  aa  a  foreigB  ambaaaador  to  become 
a  witoeaa  on  the  trial,  he  mla^t  have  been  proa- 
aentad  for  perjury,  or  committed  for  contempt 
When  a  aovwaign  auca  abroad,  ha  baoomea 
aubjcet  t«  tha  foreign  lurladietion,  which  eor- 
poratioBB  namr  do;  and  when  aoweigna  sue 
In  equitj,  eapeelaUr,  the  folleat  reaction  and 
rad^od^  of  reapouBlbility  nbceaaaril/  anana. 
It  will  not  be  preUnded  that  a  monarch  of 
England  bringa  hia  privll^e  of  irreaponiibill^, 
or  the  Sultan  of  Turkey  hli  deipotle  power, 
iriken  oondeacending  to  sue  in  this  eoontr;, 
Aa  monarch!  they  have  no  power  here  what* 
erer;  and  they  aoe,  Uka  all  othera  aubjcet  to 

It  has  been  made  a  queation,  too,  whether 
npon  the  prlndplea  contended  for,  the  Ameri- 
can States,  being,  aa  was  allied,  corporationiv 
oan,  aa  they  comrtanUy  do,  borrow  money,  adl 
atoelcs,  and  otherwiae  transact  buaineu  ui  for- 
eign eonntriei;  to  which  the  obvioua  answer  la, 
that  on  all  such  oceaalona  they  deal  aa  sovereign 
Statea,  and  not  mere  eorporaUona.  Chancellor 
Kent,  in  hla  published  opinion,  relies  on  the 
United  Statea  Bank  having  been  permitted  to 
me  in  State  courts.  But  this  right  waa  denied 
in  Virginia,  and  thia  court  haa  determined  that 
that  bank  had  no  right  to  the  federal  forum 
bnt  by  ezpraaa  act  of  Congress.  S  Craneh, 
01.    Right  of  suit,  at  any  rate.  Is  not  right  of 

It  being  thua  ahowa  Indiaputably  that  no  eor- 
poraUon  can  eiiist  but  by  ezprees  permission  of 
that  State  In  which  it  acta  aa  such,  it  follows, 
aa  a  matter  of  coniae,  tiut  it  ia  no  corporation 
at  all  until  aUowed  by  the  SUU  (a  which  it 
acta.  Chaneellor  Keot  perverta  Uiis  principle, 
br  asaerting  that  a  corporation  may  contract 
anroad  until  forbidden  there;   the  true  prind- 

ele  being,  aa  aaaerted  by  Chief  Justice  UarahaU 
I  the  caae  of  Tha  Proridenee  Bank,  that  tha 
aet  creating  a  corporation  ia  an  enabling  act, 
by  which  aloaa  it  la  enabled  to  contract.  2 
Craneh,  I07-IS0.  This  simple  and  incontcat- 
able  podtion  eovera  the  whole  ground.  It  la 
part  of  nniveraal  jnritprudenoe,  and  parcel  of 
all  politica.  Corporations  'are  ore-  ['SIO 
ationa  of  manldMl  law,  having  no  esistance 
or  power  to  ccmuaet  whatever,  until  enabled 
BO  to  do  by  a  law,  or  other  legitimate  parmia- 
alca  of  the  soverdgnty  wherever  acting.  Bi- 
pedallf  ia  tUa  conserratiTe  principle  indla- 
penaaUe  aa  an  nndelegated  right  of  these  Unf^ 
ed  SUtea.  Otherwiae  the  Htallcat  niasnbar  of 
thia  Unkn  may  legialata  for  and  govern  all  tha 
reat  In  the  caae  of  The  UarletU  Bank,  I 
Rand.  466,  iba  eourt  explained  thia  prindple 
wUh  great  force  of  argument;  much  more.  It  la 
amrebeaded,  than  ia  JUiplayed  by  the  contrary 
new,  la  Chanoellor  Kent  e  opinion,  or  haa  been 
urged  In  this  eoart 

Theae  United  States,  as  anch,  can  have  no 
private  earporaUtm;  aad  if,  upon  falae  notion* 
of  eonmenial  intimacy,  they  ara  to  be  conaoll- 


StmsKi  CoDBT  ear  tbi  UaxoB  8rA.Tta. 


dogmas,  DOntmj  to  the  true  tpirlt  of  our  polit- 
lokl  luttitutioiia.  Dot  oulv  the  righU  of  all  the 
SUte*,  but  the  federal  Constitution  itself  vill 
1m  at  an  end.  U{Kin  the  plea  of  international 
oommercisl  law,  a  bank  of  the  United  States : 
might  braneli,  not  only  in  every  State,  but 
ewT  county  of  overy  6taU  in  the  Union;  Mid, 
indeed,  ao  maj  eveTj  State  bank.  It  u  confi- 
dently lubmitted  to  this  court  that  it  will  best 
fnUl  it*  duties  by  holding  the  Stat«*  united  by 
•OTBToign  ties,  by  the  States  remaining  sover- 
eign, and  corporations  remaining  subject;  not 
by  lovereign  corporations  and  subject  Statpt. 
The  State  of  Alabama  cannot  apply  the 
eonunon  law  of  Qeorgia  or  of  Paonsylvania  to 
datermine  oontroversies  luch  as  this.  It  cannot 
ascertain,  by  any  accredited  rules  of  interpre- 
taUoB,  what  may  have  been  the  intention  of 
another  State  in  creating  a  corporation,  which 
ii  responsible  tor  misconduct  only  to  the  State 
creating  It,  and  cannot  be  reached  in  the  for- 
eign aUte  where  it  contracts,  Eveiy  charter 
InvolTM  questions  of  political  advantage,  re- 
garding wnieh  no  State  looks  beyond  itself,  but 
■imply  to  its  own  Kood,  of  which  no  foreign 
oonrt  can  Judge.  All  a  court  can  do  ia  to  as- 
oertftin  the  will  of  its  own  government;  and  if 
It  finds  that  that  government  hae  not  sanc- 
tioned the  corporation,  by  express  authority  for 
that  State,  then  such  corporation  cannot  he  ac- 
knowladsed  by  the  court.  It  is  no  corporation 
before  l£at  court.  lU  charter  may  be  proved 
there,  as  it  must  be,  before  It  ia  in  evidence 
there.  But,  when  proved,  even  though  it  may 
have  a  right  of  aetion  there,  it  bos  no  right  o{ 
eoDtraet  In  that  State  till  authoriied  by  it  to 
Mntraet  there.  If  courts  are  bound  by  com- 
mon l«w  to  restrict  corporations  to  the  spe- 


law  to  prevent  their 
wandering  out  of  place,  as  much  u  out  of  por- 
poae.   £  Kent,  2M,  note  E. 

Charters  are  special  and  untransferable 
trusta  to  be  executed  as  when  and  where  pre- 
scribed, which  trusta  have  no  extraterritorial 
nditenoe.  If  they  act  by  agent  beyond  the 
ehajterin^  State,  the  trust  is  defrauded  and  on- 
ttulled,  without  responsibility  of  the  agent  to 
the  chartering  State,  or  of  the  corporation  to 
the  foreign  stat*.  No  State  eon,  even  by  act  ol 
Assembly,  raise  an  executor,  administrator,  or 
other  trustee  in  another  State.  The  States  of 
Qeorgia,  Louisiana,  and  Pennsylvania,  could 
not  uttend  by  these  bank  charters  to  moke 
B81*]  laws  ^for  the  BUt«  ol  Alabama.  It 
is  impossible  in  legal  contemplation  so  to  con- 
•Idar  iL  Can,  then,  the  Interposition  of  a 
questionable  agency  supply  a  power  which  not 
only  never  was  Intended  to  be  given,  but  which 
MUd  not  be  glvn  even  If  intended!  Others 
wtes,  all  corporations  may  t^  agencies  act 
•veiywhere.  The  colleges  oi  New  England  may 
make  masters  of  arts  in  the  souttiern  States, 
and  the  southern  States  may  Introduce  societies 
for  establishing  slavery  in  Uie  north.  Not  only 
so,  but  Europe,  Asia,  Afrioa;  even  Austral- 
•ida,  Mexico,  or  Texas,  nwy  regulate  tbs  Unit- 
ad  States  of  America. 

In  Dandridge'a  case,  12  Wheat.  Chief  Justice 
Uarshall,  after  explaining  the  suppned  changes 
of  the  oommon  law  respecting  corporations, 
daniea  that  what  he  calls  the  talisman  of  con- 
■truotioB  haa  jet  quite  dlMolved  tha  whole 
*9* 


slon  he  fell  into  a  minority  of  this  court,  if  pre- 
served, as  he  insisted,  would  prevent  all  extra- 
territorial corporation  power;  and  the  confu- 
sion which  if  suffered  it  will  be  sure  to  Infliot 
on  the  nationality  of  the  country. 

The  legal  analogies  are  abundant  and  un- 
questionable,. Executors,  administrators,  and 
guardians  have  no  authority  beyond  the  States 
creating  thma.  1  Cranch,  92;  1  Dallas,  4fiS; 
2  Mass.  SS4;  3  Mass.  614;  11  Mass.  313;  3 
Cranch,  319-323;  6  Mass.  7;  11  Moss.  259; 
9  Cranch,  161;  I  Johns.  Ch.  Rep.  163;  7 
Johns.   Ch.  Kep.  4S;   6  Johns.  Ch.   Rep.   3S3: 

1  Hsyward's  Rep.  354  j  3  Day's  Rep.  74,  306; 

2  Root's  Rep.  432;  7  Cow.  Rep.  68i  D  Wend. 
426;  1  Pick.  Re>p.  81;  2  Pick.  Rep.  IB;  8 
Wheat.  671;  0  Wheat.  Rep.  6S5-56B:  IE 
Wheat.  16B;  3  Mason,  460;  Coxe's  Dig.  p.  16, 
pi.  63;  6  Monroe's  Rep.  40;  6  Monroe's  Rap. 
69;  4  Littel's  Rep.  277;  1  Cameron  ft  Nor- 
wood's (North  Car.)  Rep.  68;  1  Marsh.  Rep. 
88;  Stephens  t.  Swarts,  1  Carolina  Iaw  Rep. 
471.     It  is  in  vain  to  say  that  executors,  aa- 

iatraton,  and  guardians   have  charge  of 


where  It  may  happen  to  be.  So  hare  corpora- 
tions charge  of  proper^.  'Their  franchises  are 
Property.  Insolvent  and  bankrupt  aasigneaa 
Bve  no  power  extrateriitorially.  Harrison  v. 
Sterry,  6  Craneh,  289;  Dickson  and  Raman,  4 
Wheat.  26B. 

When  merchants  draw  bills  of  exchange  over 
the  boundaries  of  States,  across  the  rivets  Del- 
aware, Ohio,  Hudson,  Connecticut,  Potomac, 
and  Savannah,  or  even  the  ineigntlieant  creeks, 
and  sometimes  mere  ideal  conQnea,  which  sep- 
arate the  various  conterminous  St&tes  of  tills 
Union,  they  are  foreign  bills  of  exchange.  It 
is  tile  law  of  this  court  that  the  States  are  for- 
eign to  each  other  for  all  but  federal  purpoeea. 
12  Peters,  720.  Even  a  State  judgment,  not- 
withstanding its  constitutional  protection,  re- 
quires legal  provision  for  its  full  faith  and 
credit.  And  foreign  judgments,  even  in  rem, 
on  quesHons  of  international  law,  are  tested 
so  far  at  least  as  to  ascertain  that  they  were 
pronounced  with  jurisdiction  over  both  thing 
and  person.  Rose  v.  Himely,  4  Cranch,  294. 
Persons,  whether  aliens  or  citizens,  are  not  al- 
lowed right  of  suit  In  the  federal  courts  with- 
out some  preliminary  proof  of  it;  and  corpora- 
tions, 'though  inhabitants,  are  not  dti-  (*S8S 
sens  with  right  of  suit.  6  Cranch,  61.  It  has 
been  adjudged  that  foreign  property  of  non- 
residents is  not  attachable  under  State  attach- 
ment lans,  notwithstanding  a  practice  of  mora 
than  a  hundred  years  in  some  of  the  State*. 
Toland  v.  Sprogue,  12  Peters,  300. 

Corporations  are  municipal  creations  fl4 
States  and  creatures  of  common  law.  But,  ma 
has  already  been  questioned,  what  Is  that  law  1 
If  English,  It  Is  adopted  only  as  adapted  here; 
and  what  Is  that  In  Alabama — a  State  not  yet 
twenty  years  oldT  This  is,  probably,  the  first 
occasion  when  the  elements  of  corporation  law 
In  that  State  have  come  to  be  ascertained.  !■ 
it  Roman,  English,  or  American  t  No  instanee 


i«n 


Thi  Bauk  or  Adgubt*  t,  1 


iHt  to  Ite  qoMtlaa,  whether  m  Incorporated 
b*nk  can  enJo7  thefr  privilegei  and  {mmunitiei 
denied  to  the  citizen*  of  that  State.  The  ontf 
■djtidieationB  in  point  are,  Beatjr  w.  Knowler, 
4  Paten,  IGT,  IfiS;  and  the  Hartetta  Bank.  2 
Band.  4fl5;  the  argument  of  the  Vii 
Mvrt  1b  the  latter;  the  judgment,  aa  w 
tba  aniun«it  of  thti  court  In  the  (onner. 
Mt  of  tlM  SUto  ot  Ohio  U  llkewiM  full  to  the 

Slat,  u  a  pTMtleal  recognition  of  the  law. 
m  eaiM  itiatalnlng  lolta  on  eontracta  in  the 
8tat«a  creating  the  eorporatlont  are  no  contra- 
diction* of  tbeae  two  caw*.  The  onlv  perti- 
nnt  English  ea*e,  in  Lord  lUTin.  A  Strange, 
haa  been  explained.  The  oaee  of  ^e  Propa- 
gatlon  SoeieV  «■  Wheeler,  in  B  Wheat.  4M, 
ma  no  more  than  a  question  of  luit.  The 
Greyatock  College  case,  that  of  The  Bank  of 
Marietta,  and  Bea^  t.  Knowler,  are  coincident 
ackniowtedgment*  of  the  gi'eat  principle  that  a 
corporation  ha*  no  corporate  power  beyond  the 
State  to  which  it  owe*  being.  In  the  eameit 
and  *{nceTe  advocacy  of  that  principle  of  uni- 
Tarsal,  international,  and  municipal  law,  Ilr. 
Ingenoll  said  he  felt  cheered  by  th*  aaaurance 
tbat  hi*  country  le  hit  client. 

Mr.  Vande  Graff,  for  J.  B.  Earle,  one  of  the 
defendants  in  error,  stated  that  the  act  of  the 
Legislature  of  Alabama  which  declared  the 
itatutae  of  the  State  in  force  aa  they  are  con- 


th*  Digest,  are  repealed.  This  repealed  the  Act 
el  1827  Tclative  to  hanking,  and  other  laws  on 
iLe  ume  subject.  This  Act  was  passed  In  1B32 
Aiken'*  Digixt,  301.  There  le  aoother  act  of 
tbt  Legislature  of  Alabama  which  makes  bills 
of  mehange  and  promissory  notes  negotiable, 
lod  declare*  them  to  be  prima  facie  evidence 
of  eoDiideration.     Aiken's  Digest,  327. 

Two  questions  have  been  agitated  In  these 
esuKS.  One  may  not  be  necessary  to  tbeir  de- 
ctaioB.  The  question  of  comity  may  be  ~~~ 
«hieh  on  general  principles  may  embarrass 
ia  believed  that  comity  between  nations  ia  as 
necessary  to  their  interconrse,  aa  our  breath  is 
to  Dor  existence  1  bat  it  is  not  understood  bow 
It  Is  to  be  limited.  Ia  a  law  of  Pennsylvania  to 
be  applied  over  the  whole  world!  Ths  rule 
that  eorporationa  have  not  an  extraterritorial 
K81*]  'existence  is  CBtablished:  bnt  the  prin- 
ciple* wnieh  are  claimed  on  the  part  of  the 
plaintiffs  in  error,  would  give  a  unireraal  ex- 
tstcDce  and  unlimited  privileges  to  such  {n*titu- 
iions. 

Tba  general  mla  1*,  that  th*  laws  of  a  partie- 
vlir  State  have  authority  only  within  the  terri- 
tory of  the  Stata;  and  the  exception  to  the  mle 
pinaiU  only  when  the  laws  have  been  adopted 
foreign,  or  another  State     "   "     -'  - 


s  foreign,  ^ 
k  prlnople 


tb*« 

tblt  Um  law  of  PeniiHvlrania  Incorporating  the 
Usited  States  Bank  u  a  law  which  haa  been 
adapted  in  the  State  of  Alabama. 

A  ratlioad  company  may  buy  iron  abroad, 
kt  the  porpose  of  constructing  their  railroad 
It  borne.  This  appears  to  be  a  contract  which 
*ill  be  sustained  by  the  comity  of  nations.     It 

rKDts  a  different  question  from  this ;  which 
■bather  the  United  SUtes  Bank  of  Pennayl- 
B  go  abroad  to  do  acta  which  are  only 


It  would  be  disastrous  to  aay  a  corporation 
cannot  go  out  of  Alabama  to  buy  papur  to  ba 
used  In  its  operations  at  home.  But  this  ia  a 
different  caae  from  authorizing  a  oorporatitm 
to  carry  on  the  business  tor  which  it  was  In' 
eorporated  in  Pennsylvania,  out  of  that  State. 
Could  a  bank  of  the  State  ot  Penni^Ivanla  m 
to  Mobile,  and  carry  on  U>e  businaaa  ot  bank< 
fng  there,  to  the  injury  of  the  dtmestie  bankat 
The  rule  of  eomity  ha*  never  been  applied  m 
aa  to  allow  it  to  interfere  with  all  the  Uwa  ot  a 
State:  Ite  application  has  ever  and  only  bean 
to  particular  eaaea. 

U  a  court  haa  declared  that  the  rule  of  oom- 
ffy  doea  not  apply  in  a  particular  caae,  there  is 
a  final  adjustment  of  the  question  aa  to  tho 
force  of  the  foreign  law  in  that  caaei  and  the 
question  is  settled  by  the  decision  of  the  court. 
No  cases  which  bare  been  cited  for  the  plain- 
tiffs in  error  show  that  by  the  laws  or  the  ds- 
eisions  of  the  courte  of  Alabama,  corporations 
have  extraterritorial  powers  or  privileges.  Th< 
case  of  the  Marietta  Bank,  decided  in  Virginia, 
and  r«ported  in  8  Rand.  Rep.  shows  that  oom- 
fh)  in  favor  of  corporations  does  not  exist 
This  is  evidence  that  there  is  no  general  law 
which  allowe  the  existence  ot  corporations  out 
of  the  State  in  which  they  are  chartered. 

All  the  questions  of  Uie  rights  of  corpora- 
tion* to  go  abroad  to  borrow  money,  do  not  ap- 
ply to  the  ease  before  the  court.  Those  corpo- 
rations borrow  money  to  enable  them  to  trans- 
act and  carry  on  the  business  for  whioh  they 
■re  incorporated  at  home. 

The  inquiry  i*  whether  the  United  SUte* 
Bank  of  the  State  of  Pennsylvania  could  go  into 
Alabama,  and  there  carry  on  the  business  of 
banking.  The  Legislature  of  Alabama  wouldt 
■-  positive  tennB,  have  refused  thi*  privtl^^e.  It 

had  been  applied  for.  A  judge  in  Alabama, 
knowing  this,  should  have  lelt  himaelf  bound 
by  his  judicial  duties  to  apply  a  principle  which 
would  have  been  applied  by  the  L^alaturo. 

Is  it  reasonable  that  if  large  profite  are  to  bs 
made  in  Alabama,  that  a  part  ot  these  profit* 
should  not  be  paid  to  the  Stete  ot  Alabama,  for 
the  privilege  of  carrying  on  bankinri     Thi*  la 

{'ust,  and  it  haa  'been  the  courae  ot  1^  [*6S4 
ilation  in  all  the  SUte*  to  receive  a  bonus 
from  banking  corporations,  or  to  claim  a  por- 
tion of  the  profite  of  their  operatlona  on  grant- 
ing charters  of  incorporation. 

In  England  corporation*  can  only  exiat  by 
prescription,  or  be  e*tabli*bed  by  granto  fratn 
the  king,  or  legislative  enactment.  Could  a 
foreign  corporation  go  to  Sngland  and  carry 
on  its  business  there,  until  it  should  be  expres*- 
ij  axeluded  by  the  decision  of  a  court,  or  by  an 
act  of  Parliament  t 

Another  point  in  this  case  is  to  b«  regarded. 
The  act  of  the  Legislature  of  Pennsylvania  es- 
tablishes the  United  States  Bank  at  Phlladd- 
phia,  and  authorlMS  brancbe*  in  the  State. 
The  law  givea  it  no  power*  to  be  exerdsed  out 
ot  the  SUte.  This  is  a  sufficient  evldenea  of 
the  restriction  of  ite  exiateneo  to  the  SUte  of 
Pennsylvania. 

As  to  that  feature  in  the  case  before  th* 
court  which  depends  on  the  existing  constitu- 
tion and  laws  of'Alabama  prohibiting  banking, 
the  court  will  he  obliged  to  decide  what  banking 
is.  Th*  agreed  case  shows  that  a  part  of  tha 
enpital  of  tlia  bank  yn»  'avaXvntiL  Xn  KNt^msk*. 


to  bvj  bIDi  of  axchAiig*;  And  the  qoMtlon  Ii, 
whether  buving  biila  of  exchange  is  bankiiig. 

Discounting  bills  and  notes,  and  receiving 
mone;  on  deposit,  are  not  excluaivel;  banking. 
Bverr  bank,  at  the  time  of  the  incorporation  of 
tbe  State  bank  of  Alabama,  dealt  in  bills  of  ez- 
ehftnge.  The  object  of  the  charter  of  tbe  bank 
was  to  Include  the  discounting  and  purchase 
of  bills  of  exchange,  ac  a  part  of  the  operations 
of  the  bank.    The  bank  wot  to  have  every  op' 

Krtunitf  of  making  profits   which   m^  other 
nk  possessed. 

It  is  Dot  necesoarr  to  go  Into  tha  queatii 
t^e  rights  of  iBdiTldoals  to  purchase  bill*  of 
exchoi^a.  The  question  before  Uie  onirt  is, 
whether  foreign  corporations  have  such  rights. 
BpeeulatioDS  on  tbe  rights  of  individuals  only 
embarrass  the  case.  To  show  that  the  dealing 
in  bills  of  exchange  Is  bonking,  Mr.  Vande 
Gruff  cited  Poetletbwait's  Universal  Diction- 
ary of  trade  and  commerce,  titles  Discount, 
Banking;  IB  Johns.  Rep.  390;  Tomlin's  Law 
Dictionary,  tiUe  Bank. 

How  eon  the  plaintiff  say  the  purchase  of 
bills  of  exchange  is  not  banking,  when  the  law 
of  their  existence  gives  them  no  other  powers 
but  those  of  a  bank.  They  are  here  found  re- 
rnittlng  their  funds  of  the  bank  to  Alabama  to 
buy  bille.  Can  they  say  this  is  not  a  banking 
operationT  It  was  the  object  of  the  act  incor- 
porating the  bank  to  give  it  the  advantages  of 
buying  bills  of  exchange,  which  compoeee  a 
large  part  of  the  profits  of  banking  operations ; 
and  this  is  precisely  what  they  have  done  in  tbe 
«ase  before  the  court.  The  constitution  of 
Alabama  on  this  subject  should  receive  •  liberal 
construction,  as  the  whole  support  of  tbe  gov- 
enunent  of  Alabama  is  derivM  from  tbe  boink- 
ing  operation  of  the  State  bonlca. 

Hr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  oourti 

These  three  cases  Involve  the  same  principles, 
B85*]  and  have  been  'brought  before  us  by 
writs  of  error  directed  to  the  Circuit  Conrt  and 
■outhem  district  of  Alabama.  The  two  first 
have  been  fully  argued  by  counsel,  and  the  last 
•ubmitted  to  the  court  upon  the  arguments  of- 
fered in  the  otiier  two.  There  are  some  shade* 
of  difference  in  the  facts  as  stated  in  tbe  differ- 
ent records,  but  none  tliat  eon  affect  tbe  de- 
cision. We  proceed  therefore  to  express  our 
opinion  on  the  first  case  argued,  which  was  The 
Bank  of  Augusta  v.  Joseph  B.  Earle.  The  judg- 
nent  in  this  case  must  decide  the  otben. 

The  questions  presented  to  the  court  btIm 
upon  a  cose  stated  in  the  Cirouit  Conrt  in  the 
following  words: 

"The  defendant  defends  this  action  upon  the 
followii^  facte,  that  ore  admitted  by  the  plain- 
tiffa:  that  plaintiffs  ore  a  corporation,  inoor- 
porated  by  on  act  of  the  Legislature  of  the 
State  of  Georgia,  and  htt'e  power  usually  eon- 
ferred  upon  banking  institutions,  such  as  to 
purchase  bills  of  exchange,  etc  That  the  bill 
sued  on  wa*  made  and  indorsed,  for  the  pur- 
pose of  being  discounted  by  Thomas  M'Gran, 
the  agent  of  said  baulc,  who  had  funds  of  tbe 
plaintiffs  in  his  hands  for  the  purpose  of  pur- 
diosing  bills,  which  funds  w«re  derived  from 
bills  and  notes  discounted  in  Georgia  by  said 

ItaintiBs,  and  pi^able  in  Mobile;  and  the  said 
ramn,  agent  as  aforeaaid.  di<' 


ran  Unm  Biatm.  VUt 

Snrchase  the  aaid  bill  sued  on.  In  the  dty  of 
[obile,  State  aforesaid,  for  tbe  benefit  of  aaid 
bank,  and  with  their  funds,  and  to  remit  laid 
funds  to  the  said   plaintiffs." 

If  the  court  eball  say  that  the  taot*  consti- 
tute a  defense  to  this  action,  judgment  will  be 
given  for  the  defendant,  otherwise  for  plaintiffs, 
for  tbe  amount  of  the  bill,  damages,  intereaU 
and  cost;  either  party  to  have  the  right  of  ap- 
peal or  writ  of  enor  to  the  Supreme  Court  up- 
on thia  statement  of  tacts,  and  the  judgment 
thereon." 

Upon  this  statement  of  facts  the  court  gave 
judgment  for  the  defendant;  being  of  opinion 
that  a  bank  incorporated  by  the  laws  of  Geor- 
gia, with  a  power,  among  other  things,  to  pur. 
oluue  bills  of  exchange,  could  not  lawfully  «s- 
ercise  that  power  in  Oie  State  of  Alabama;  and 
that  the  contract  for  this  bill  was  therefon 
void,  and  did  not  bind  the  parties  to  the  pay- 
ment of  the  money. 

It  will  at  onoe  be  seen  that  the  question* 
brought  here  for  decision  are  of  a  veiy  grava 
character,  and  they  have  received  from  th« 
court  an  attentive  examination.  A  multitoda 
of  corporations  (or  various  purposes  have  been 
chartered  by  the  several  States;  a  large  portion 
of  certain  branches  of  business  has  been  trans- 
acted by  incorporated  companies,  or  through 
their  agency;  and  contracts  to  a  very  great 
amount  have  undoubtedly  been  made  by  differ- 
ent oorporations  out  of  the  Jurisdiction  of  tha 
particular  State  by  which  they  were  created. 
In  deciding  the  cose  before  us,  we  in  effect  de- 
termine whether  these  numerous  contracts  ar* 
valid  or  not.  And  if,  as  has  been  argued  at  tha 
bar,  a  corporation,  from  its  nature  and  charac- 
ter, is  incapable  of  making  such  contracts;  or 
if  they  are  inconsistent  wiui  the  rights  and  sov- 
ereignty of  the  States  in  which  they  are  mode, 
they  cannot  ba  enforced  in  the  courts  of  jus- 
tlca. 

■Much  of  tbe  argmnent  has  turned  [*SS9 
on  tha  nature  and  extent  of  the  powers  which 
belong  to  tbe  artiflcial  being  called  a  corpora- 
tion; and  the  rules  of  law  by  which  they  are  to 
be  measured.  On  the  part  of  the  plaintiff  In 
error,  it  has  been  contended  that  a  corporation 
composed  of  citizens  of  other  States  are  enti- 
tled to  tbe  benefit  of  that  provision  in  the  Con- 
stitution of  the  United  States  which  declare* 
that  "Tbe  citizens  of  each  Stat«  shall  be  enti- 
tled to  all  privileges  and  iouuunities  of  citiiena 
in  the  several  States;"  that  the  court  should 
look  benind  tbe  act  of  incorporation,  and  aa* 
who  are  tbe  members  of  it;  and,  if  in  this  oua 
it  should  appear  that  the  corporation  of  th* 
Bonk  of  Augusta  consists  altogether  of  citieens 
of  the  State  of  Geoigia,  that  such  citixeus  ara 
entitled  to  the  privileges  and  immunities  of  eit- 
iaens  in  the  State  of  Alabama:  and  as  the  ciU* 
iaeus  of  Alabama  may  unquestionably  purchaM 
bills  of  oxcbaage  in  that  State,  is  is  '""^ni 
that  the  monb^  of  this  corporatim  ore  ent^ 
tied  to  the  same  privil^^  and  eannot  be  da- 
prived  of  it  even  by  express  provisions  In  tba 
Constitution  or  laws  of  the  State.  Tbt  ease  of 
Ibe  Bank  of  the  United  States  v.  Deveauz. 
6  Cranoh,  01,  is  relied  on  to  support  this  poai- 
"on. 

It  Is  true,  that  in  the  ease  referred  to,  tbto 
court  decided  that  in  a  quwtion  of  jurisdiction 
they  mi^t  look  to  the  charaq^et  <tt  the  persona 
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MiB]MMlaf  K  Mrpontion;  And  If  K  appeutd 
tkftt  th^  wen  citizaiu  of  another  StoU,  ind 
the  fact  ws«  set  forth  bj  proper  kvenuents,  the 
eorporntion  might  eue  in  Ita  corporate  name  in 
the  eoiuta  of  the  United  SUtes.  But  in  thmt 
case  the  court  confined  its  decision,  in  ezpresa 
termj,  to  a  queition  o(  jurfadictioi);  to  a  right 
to  me;  and  evidently  went  even  w>  far  with 
MOM  keaitation.  We  fully  asaeot  to  the  pro- 
prietf  of  that  decision,  and  it  hu  ever  iince 
Wn  reoo^ized  aa  authority  In  thia  oonrt.  But 
tka  priDciple  ha*  never  been  extended  aay  far- 
ther than  it  was  carried  in  that  caae,  and  hae 
nsrar  been  aupposed  to  extend  to  eontracte 
made  by  a  oorporation,  especially  in  another 
forarcignty.  If  it  were  held  to  embrace  con- 
tracts, and  ttiat  the  membeTS  of  a  corporation 
were  to  be  regarded  as  individuals  cartying  on 
bnsinesB  in  their  corporate  name,  and  therefore 
•Dtitled  to  the  privileges  of  citizens  in  matters 
of  contract,  it  is  veiy  clear  that  they  must  at 
the  same  time  take  upon  themselves  the  liabili- 
ties of  citizens,  and  be  bound  by  their  contracta 
in  like  manner.  The  result  of  this  would  be  to 
make  a  corporation  a  mere  partnership  in  busi- 
nesa,  in  which  each  stockholder  would  be  liable 
to  the  whole  extent  of  his  property  for  the  debts 
of  the  corporation;  and  us  night  be  sued  fur 
them  in  any  State  in  which  he  might  happen  to 
be  fonnd.  The  clause  of  the  Constitution  re- 
ferred to  certainly  never  intended  to  give  to  the 
eitizens  of  each  State  the  privileges  of  citizens 
In  the  several  States,  and  at  the  same  time  to 
axeoipt  tbem  from  the  liabilities  which  the  ax- 
ereiae  of  such  privileges  would  bring  upon  in- 
dividuals who  were  citisens  of  the  State.  Thia 
would  Im  to  give  the  citiieiis  of  other  States  far 
higher  and  greater  privileges  than  are  enjoyed 
by  the  mtizena  of  the  State  itself.  Besides,  it 
would  deprive  every  State  of  all  control  over 
ftB7*]  the  extent  *of  corporate  franchises 
proper  to  be  granted  In  the  State;  and  corpora- 
tions would  be  chartered  in  one,  to  cany  on 
their  operations  in  another.  It  is  impossible 
upon  any  sound  principle  to  give  such  a  eon- 
■tmetion  to  the  article  in  question.  Whenever 
a  eorporation  makes  a  contract,  it  Is  the  eon- 
tract  of  the  1^1  enti^;  of  the  eontraot  of 
ereatod  by  the  charter;  and  not  the  contract  of 
the  Individual  members.  The  <mly  rights  it 
Cftn  claim  are  the  rights  which  are  given  to  It 
In  that  charaeter,  ai^  not  the  rights  which  be- 
long to  its  members  as  citizens  of  a  State;  and 
we  now  proceed  to  inquire  what  rights  tlie 
plaJntJfTs  in  error,  a  corporation  created  by 
Georgia,  could  lawfully  exercise  in  another 
State;  and  whether  the  purchase  of  the  bill  of 
exchange  on  which  Uiis  suit  is  brought  was  a 
valid  contract,  and  obligatory  on  the  parties. 

The  nature  and  charaetar  of  a  oorporation 
orcated  by  a  statute,  and  the  extent  of  Uie  pow- 
«n  which  it  may  lawfully  exercise,  have  upon 
MTeial  occasions  been  under  oonsideration  in 
this  eonrL 

In  the  ease  of  Head  and  Amory  t.  The 
Pro*iden«e  Insurance  Company,  2  Cranch,  127, 
Chief  Justice  Uarshall,  In  delivering  the  opin- 
ion of  the  court,  said,  "without  ascribing  to 
this  body,  which  in  ita  corporate  capacity  is  the 
mere  creatnre  of  the  act  to  which  it  owes  its 
sodstence,  all  the  qualities  and  disabilities  an- 
nexed by  the  common  law  to  ancient  insUtu- 
tiona  of  this  sort,  it  maj  coiraotly  be  said  to  bs 
It  Ik  •«■ 


prsdselr  what  the  faMorpot^ting  act  has  nwde 
it— to  derivs  all  its  powers  from  that  act,  and 
to  be  capable  of  exerting  its  faculties  only  in 
the  manner  which  that  act  authorizes. 

"To  thia  source  of  its  being,  then,  wa  must 
recur  to  ascertain  its  powers,  and  to  determine 
wlietber  it  can  complete  a  contract  in  such 
oommunications  as  are  in  this  record. 

In  the  case  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  636,  the  same  principle  was 
again  decided  by  the  court.  "A  corporation," 
said  the  court,  "is  an  artiGcial  being,  invisible, 
intangible,  and  existing  only  in  contemplation 
of  law.  Being  a  mere  creature  of  the  law,  it 
possesses  only  those  properties  which  the  char- 
ter of  its  creaLion  confers  upon  it,  either 
expressly,   or  as   incidental   to   ita  very  exist- 

And  in  the  ease  of  The  Bank  of  the  United 
SUtes  v,  Dandri^e,  12  Wheat.  64,  where  the 
questions  in  relation  to  the  powers  of  corpora- 
tions and  their  mode  of  action  were  very  care- 
fully considered,  the  court  said:  "But  whatev- 
er may  be  the  implied  powers  of  aggregate  cor- 
porations by  the  common  law,  and  the  modes 
by  which  those  powers  are  to  be  carried  Into 
operation,  corporations  created  by  statute  must 
depend  both  for  their  powers  and  the  mode  of 
exercising  them,  upon  the  true  construction  of 
the  statute  itself.'^ 

It  cannot  l>e  necessary  to  add  to  these  author- 
ities. And  it  may  be  safely  assumed  that  a 
oorporation  can  make  no  contracts,  and  do  no 
acts  either  within  or  without  the  State  which 
creates  it,  except  such  as  are  authorized  by  ita 
charter;  and  those  acts  must  also  be  done  by 
such  officers  or  agents,  and  in  such  manner  as 
tha  charter  authorizes.  And  if  the  law  creat- 
ing a  corporation,  does  not  by  *the  [*S88 
true  construction  of  the  words  used  in  the 
oharter,  give  it  the  right  to  exercise  its  powers 
beyond  the  limits  of  the  State,  all  eoDtracta 
made  by  it  in  other  States  would  be  raid. 

The  charter  of  the  Bank  of  Augusta  autbor- 
isea  It,  in  general  terms,  to  deal  in  bills  of  ex- 
change; and,  consequently,  gives  it  the  power 
to  purchase  foreign  bills  aa  well  as  inland;  In 
other  words,  to  purchase  bills  payable  in  an- 
other State.  The  power  thus  given,  clothed 
the  corporation  with  the  right  to  make  eon- 
tracts  out  of  the  State,  in  so  far  as  Georgia 
could  confer  it.  For  whenever  it  purchased  a 
foreign  bill,  and  forwarded  it  to  an  agent  to 
present  for  acceptance,  if  it  was  honored  by  the 
drawee,  the  contract  of  acceptance  was  neces- 
sarily made  in  another  State;  and  the  general 
power  to  purchase  bills  without  any  restoiction 
as  to  place,  by  its  fair  and  natural  import,  au- 
thorized the  bank  to  make  such  purchases, 
wherever  It  was  found  most  convenient  and 
profitable  to  the  institution;  and  also  to  employ 
suitable  agents  for  that  purpose.  The  purchase 
of  the  bill  in  question  was,  therefore,  the  exer- 
cise of  one  of  tbe  powers  which  the  bank  pos- 
sessed under  its  charter;  and  was  sanctioned  by 
the  law  of  Georgia  creating  the  corporation,  so 
far  as  that  State  could  authorize  a  corporation 
to  exercise  its  powers  beyond  the  limits  of  its 
own  jurisdiction. 

But  it  has  been  urged  in  the  argument  that, 

notwithstanding  the  powers  thus  conferred  by 

tbe  terms  of  the  charter,  a  corporation,  from 

the  very  natve  af  Ita  being,  <mi  have  no  an- 
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Oori^  to  tontnet  out  of  Uie  Umlta  of  tbe 
State:  that  the  laws  of  a  SUta  oan  havi 
•Xtrateiritorial  opention;  and  that  aa  a 
poratiOQ  it  the  men  creature  of  a  law  of  the 
Stata,  it  can  have  no  eziatence  beyond  the  liui' 
iti  in  whieh  that  lav  operates  i  and  that  it 
muat  neeeuaril;  be  incapable  of  maldnf  a  eon- 
tnet  in  aootfaer  plaoa. 

It  ia  vetT  true  ttiat  a  corporation  can  have  no 
legal  exleience  oot  of  tbe  bonadariea  of  tbe 
■overeignt]'  hj  which  It  ia  ereated.  It  exiata 
only  in  oontemplation  of  taw,  and  by  force  of 
tbe  l*i*i  and  where  that  law  eeuee  to  operate, 
•iid  ia  BO  longer  obligatory,  the  corporation 
can  have  no  ociatence.  It  miut  dwelt  in  the 
placa  of  tta  creation,  and  cannot  migrate  to 
ether  aOTcreigntj.  But  although  it  muBt  live 
and  h«Te  ita  being  in  that  State  onl;,  yet  it  does 
not  bj  any  means  follow  that  ita  existence 
there  will  not  be  recognized  in  other  placeai  and 
Ita  reaidenee  in  one  State  creates  no  insuperable 
objection  to  ita  power  of  contracting  in  another. 
It  is,  indeed,  a  mere  artificial  being,  invisible 
and  intangible;  jet  it  ii  a  perion,  for  certain 
pnrpoeea  in  contMnplation  of  law,  and  has  been 
reoc^niced  aa  such  b;  the  decisions  of  this 
oourt.  It  was  so  held  in  the  ease  of  Tbe  United 
States  T.  Amedj,  11  Wheat.  41£,  and  in  Beaston 
V.  The  Farmers'  Bank  of  Delaware,  12  Peters, 
13S.  Now,  natural  persons,  through  the  in- 
terrentiou  of  agents,  are  continually  making 
contracts  in  eountriee  in  which  thtf  do  not 
reside,  and  where  th^  are  not  peraonallj  pres- 
ent when  the  contract  is  made;  and  nobody 
has  ever  doubted  the  validity  of  these  agree- 
manta.  And  what  greater  objection  can  tliere 
ba  to  tha  Ckpaoity  of  an  artificial  person, 
BS9*1  *b7  Ita  agents,  to  make  a  contract  with- 
in the  Nopa  of  Tta  limited  powers,  in  a  aover- 
algatj  in  whioh  it  does  dm  reaida;  provided 
■ueh  oontracta  are  permittad  to  b«  made  by 
than  by  the  laws  of  the  placet 

The  corporation  must  no  doubt  show  that  tha 
law  of  its  creation  gaTa  ft  authority  to  make 
sueh  contracta,  throi^  nieh  agenta.  Tet,  aa  in 
tha  ease  of  a  natural  paaan,  it  ia  not  uecessai; 
that  it  should  actualfy  oxiat  io  the  aovarel^^ 
tn  which  the  contiset  is  made.  It  ia  sufficient 
that  Ita  existanoe  aa  an  artificial  person,  in  a 
State  of  its  ereatlon,  la  acknowledgiid  and  rec- 
OgnlMd  by  tba  law  of  the  nation  where  the 
d*n'ifg  taJtes  place;  and  t^t  it  is  permitted  by 
the  laws  of  that  place  to  exercise  there  tbe  pow- 
•rs  with  which  it  ia  endowed. 

Bvery  power,  however,  of  the  description  of 
which  wa  are  ipeaking,  which  a  corporation 
tosnifsea  in  anouier  Stata,  depends  tor  its  va- 
lidly upon  the  laws  of  the  sovereignty  in  which 
It  is  exercised;  and  a  corporation  can  make  no 
valid  oontraot  without  their  sanction,  ezpress 
or  implied.  And  thia  brings  us  to  the  question 
whleh  has  been  eo  el^iorately  discussed; 
whether,  by  the  comity  of  nations  and  between 
tbeae  States,  the  corporations  of  one  Stat*  are 
parmitted  to  make  contracts  in  another.  It  is 
nasdlesa  to  enumsrate  here  the  instances  in 
iriilah,  by  the  general  practice  of  civilized 
aovntries^  tha  laws  of  the  one  will,  by  the 
eomity  of  nations,  ba  recognized  and  executed 
fa  another,  wher«  the  right  of  individuals  ars 
aoneemed.  The  cases  of  contracta  made  In  a 
foreign  counti^  are  familiar  exaroplee,  and 
oonrta  of  juattoa  have  aiwam  axpounded  and ' 
SOI 


executed  them,  aooordlng  to  tha  kw>  of  tha 

place  in  which  they  were  made;  provided  that 
law  was  not  repugnant  to  the  laws  or  policy  of 
their  own  country;.  The  eomity  thus  extended 
to  other  nations  is  no  Impeachment  of  sofer- 
eignty.  It  is  tbe  voluntary  act  of  the  nation  by 
which  it  is  ofTered,  and  la  inadmissible  when 
contrary  to  Its  policy,  or  prejudicial  to  ita  in- 
terests. But  it  contributes  so  largely  to  pro- 
mote justice  between  individuals,  and  to  pro- 
duoe  a  friendly  intercourse  between  the  sover- 
eignties to  which  they  belong,  that  courta  ot 
justice  have  continually  acted  upon  it,  aa  a  part 
of  tbe  voluntary  law  of  nations:  It  ia  truly 
Baid,  in  Story's  ConQict  of  Laws,  87,  that  "In 
the  silence  of  anf  positive  rule,  affirming,  or 
denying,  or  restraining  tbe  operation  of  foreign 
laws,  courts  of  justice  presume  the  tacit  adop- 
tion of  tliem  by  their  own  government,  unleaa 
theji  are  repugnant  to  its  poliey,  or  prejudicial 
to  its  Interests.  It  is  not  the  comity  of  Um 
courts,  but  the  eomity  of  the  nation  which  la 
administered,  and  ascertained  in  the  same  way, 
and  guided  by  the  same  reasoning  by  which  aJl 
other  principles  of  municipal  Uw  are  aacer- 
tained  and  guided." 

Adopting,  as  we  do,  the  principle  here  stated, 
we  proceed  to  inquire  whether,  by  the  eomi^ 
of  nationa,  foreign  corporations  are  permittM 
to  make  contracU  within  their  Jurisdiction; 
and  we  can  perceive  no  sufficient  reason  for  ex- 
cluding them,  when  they  are  not  eontraiy  to 
the  known  policy  of  tbe  State,  or  injurious  to 
its  interests.  *It  is  nothing  mora  than  [*&90 
the  admission  of  the  eiialence  of  an  artificial 
person  created  by  the  law  of  another  State,  uid 
clothed  with  the  power  of  making  certain  con- 
tracts. It  ia  but  the  uaual  comity  of  recogniz- 
ing the  law  of  another  Stete.  In  England, 
from  which  we  have  received  our  general  prin- 
oiplea  of  jnrlsprudence,  no  doubt  appears  to 
have  been  enterUined  of  the  right  of  a  foreign 
corporation  to  sue  in  Ite  courte,  since  the  case 
of  Henriquez  v.  The  Dutch  West  India  Com- 
pany, decided  in  172S,  2  L.  lU/mond,  1S32. 
And  it  is  a  matter  of  history,  which  this  court 
are  bound  to  notice,  that  oorporations,  created 
in  thia  countiy,  have  been  in  tbe  open  practice 
for  many  years  past,  of  making  contracta  in 
England  of  various  kinds,  and  to  veiy  larga 
amounte;  and  we  have  never  seen  a  doubt  sug- 
gested there  of  the  validity  of  these  contracts, 
by  any  court  or  any  jurist.  It  ia  impossible  to 
'  Fine  that  any  oourt  in  the  United  States 
id  refuse  te  execute  a  contract,  by  which 
an  American  corporation  had  borrowed  mon^ 
in  England;  yet  it  the  contracU  of  corpora- 
tions made  out  of  tbe  State  by  which  they  wera 
ereated,  ara  void,  even  contracts  of  tnat  de- 
scription could  not  be  enforced- 

"  has,  however,  been  supposed  that  the 
I  of  comity  between  foreign  nations  do  not 
apply  to  the  States  of  thia  Union;  that  they  ex- 
tend to  one  another  no  other  rights  than  thoaa 
which  are  given  by  the  Constitution  of  tha 
United  States ;  and  that  the  oourte  of  the  gen- 
eral government  are  not  at  liberty  to  presume, 
in  the  absence  of  all  legislation  on  the  subject, 
that  a  State  has  adopted  the  comity  of  nations 
towards  the  other  States,  as  a  part  ot  Ita  juris- 
prudence; or  that  it  acknowledges  any  righta 
but  those  which  are  secured  hy  the  CouaUtn- 
tion  of  the  United  States,  tiie  oonrt  think 
Peten  IS. 


Ttu  Bask  or  Aububta  t.  Eabu,  mto. 


ne  liiUmate  ostMi  of  these  SUtca, 
■  of  tbe  MUDS  grckt  politic*!  family; 
th«  deep  Mid  Titftl  tnterMt*  which  bind  them  *o 
eloadj  together;  ahould  \emd  ««,  in  the  ftbiencc 
of  proof  fa)  tha  eontrmnr,  to  presume  a  greater 
ilH.11111  ol  eomttj,  and  mendebip,  and  kindnesB 
toward!  aM  anothu,  tban  we  ihould  be  author- 
ised to  presume  between  foreign  nation*.  And 
wken  (ai  without  doubt  must  (Kcasiouallf  hap- 

ri)  the  interest  or  policj  of  anir  State  requirf- 
to  restrict  tb«  rule,  it  has  but  to  declare  il 
will,  and  the  legal  preauinption  is  at  once  at  a 
«nd.  But  until  this  is  done,  upon  what  ground! 
aaold  tbii  court  refuse  to  adminiiter  the  law  of 
inlaniational  eottiit/  between  these  States T 
They  are  aovereign  States,  and  the  histor;  of 
tlM  paat,  and  the  events  which  are  daily  oceur- 
vfa^  fnrniih  the  strongest  evidence  that  the; 
hsTB  adopted  towards  each  other  the  ]i 


tioB  created  in  another.  The  numerous  banks 
Mtabliahed  by  different  States  are  in  tha 
atant  habit  of  contracting  and  dealing  with  one 
•nother.  Agencin  for  corporations  engaged  in 
Uta  buainesa  of  insurance  and  of  banking  have 
baen  established  in  other  States,  and  Buffered 
■ak«  oontracts  without  any  objection  on  t 
part  of  the  State  authorities.  These  usages  of 
wmiuerce  and  trade  have  been  so  general  and 
public,  and  ha:  e  been  practiced  for  so  long  a 
period  of  time,  and  so  generally  acquiesced 
Btl*]  *in  by  the  States,  that  the  court  cannot 
•rarloolc  them  when  a  question  like  the  one  be- 
tora  UB  ia  under  eonsi deration.  The  silence  of 
tike  Btate  authoritiea,  while  these  events 
faasing  befora  them,  show  tlieir  assent  to  the 
wdinaiy  laws  of  comity  which  permit  a  corpo- 
raUon  to  make  contracts  in  another  State.  But 
w<  are  not  left  to  infer  it  merely  from  the  gen- 
tnd  nsaget  of  trade,  and  tbe  silent  acquiescence 
<ri  the  Statea.  It  appears  from  tbe  caaea  cited 
la  the  argument,  which  it  is  unnecessary  to  ra- 

aitulate  In  tbis  opinion,  that  it  has  been  de- 
id  ia  manj  of  the  State  courts,  we  believe  in 
sU  of  than  where  the  question  has  arisen,  that 
a  oorporation  of  one  State  may  sue  in  the  conrta 
ol  another.  If  it  may  sue,  why  may  it  not  make 
teontraett  The  right  to  sue  is  one  of  the  pow- 
•n  which  It  derives  from  its  charter.  If  tha 
Morta  of  another  country  taice  notice  of  its  ex- 
istence as  »  corporation,  so  far  as  to  allow  it  to 
■aintain  »  sui^  and  permit  it  to  eiercias  that 
[Knrtr,  why  should  not  its  existence  be  rccc^- 
nlud  for  other  purposes,  and  the  corporation 
penaitted  to  exercise  another  power  which  is 
fiTsii  to  it  by  the  same  law  and  the  same 
nvereignty — where  the  laat-mentioned  power 
does  not  come  in  conflict  with  the  interest  or 
policy  of  the  State!  There  is  certainly  nothing 
il  ths  nature  and  character  of  a  corporation 
vbich  oould  justly  lead  to  such  a  distinction, 
and  wbieh  should  extend  to  it  the  comity  of 
mt,  and  refuae  to  it  the  comity  of  contract. 
D  it  te  allowed  to  sue,  it  would,  of  course,  be 
psrmltted  to  compromise,  it  it  tliought  proper, 
•ith  Hs  debtor;  to  give  him  time;  to  accept 
[  else  in  satisfaction;  to  give  bim  a 


la  oonduct  iU  suit  these  are  all  matUrs  of 
MBtraet,  and  yet  are  ao  intimately  connected 
«Hk  tha  right  to  sne,  that  the  latter  eould  not 
ha  afcstiia^T'  oMuviaeil  if  Uu  /onner  van  da- 


We  turn  in  tbe  next  place  to  the  legislatloa 
of  the  SUtes. 

So  far  as  any  of  them  have  acted  on  this  sub- 
ject, it  is  evident  that  they  have  re^rded  tha 
oomity  of  contract,  as  well  as  the  comity  of  suit, 
to  be  a  part  of  the  law  of  tbe  State,  luiless  re- 
stricted by  statute.  Thus  a  law  was  passed  by 
the  BUU  of  Pennsylvania,  March  10.  1810, 
which  prohibited  foreigners  and  foreign  eorpch 
rations  from  making  contracts  of  Insuranoe 
against  fire  and  other  losses  mentioned  In  the 
law.  In  New  York,  also,  a  law  was  passed, 
March  18,  1814,  which  prohibited  foreigners 
and  foreign  corporations  from  making  in  that 
State  insurances  against  fire;  and  by  another 
law,  passed  April  21,  1818,  corporations  char- 
tered by  other  States  are  prohibited  from  keep- 
ing any  office  of  deposit  for  the  purpose  of 
discounting  promissory  notes,  or  carrying  on 
any  kind  of  business  which  incorporated  t^ka 
are  authorised  by  law  to  carry  on.  The  pro- 
hibition of  certain  specified  contracts  by  corpo- 
rations in  these  laws,  is  by  necessary  implica- 
tion an  admissien  that  other  contracts  may  be 
made  by  foreign  corporations  in  Pennsylvania, 
and  New  York;  and  that  no  legislativs  per- 
mission is  necessary  to  give  them  validity.  And 
tbe  language  of  these  prohibitory  acts  most 
'clearly  indicates  that  the  contracts  for-  [*5Ba 
bidden  by  them  might  lawfully  have  bean  made 
before  these  laws  were  passed. 

Maryland  has  gone  still  farther  ia  recogniz- 
ing tbis  right.  liy  a  law  passed  in  1834,  that 
State  has  prescribed  the  manner  In  wbich  cor- 
porations not  chartered  by  tbe  State,  "which 
shall  transact  or  shall  have  transacted  business" 
in  the  State,  may  be  sued  in  its  courts  upon 
contracts  made  in  tbe  State.  Tbe  law  aesumea 
in  the  clearest  manner  that  such  contracts  were 
valid,  and  provides  a  remedy  by  which  to  en- 
force them. 

In  the  legislation  of  Congreas,  also,  where 
the  States  and  tbe  people  of  the  several  State* 
are  all  represented,  we  shall  find  proof  of  the 
general  understanding  iu  the  United  States  that 
by  the  law  of  comity  among  the  Statea,  the 
corporations  chartered  by  one  were  permitted 
to  make  contracte  in  the  others.  By  the  Act  of 
Congress  of  June  23,  1836,  4  Story's  Laws, 
244G,  regulating  tbe  deposits  of  pnblio  mon^, 
the  Secretary  of  the  Treasury  was  authorized 
to  make  arrangements  with  some  bank  or  banka, 
to  establish  an  agency  in  the  Statea  and  territo- 
ries where  there  was  no  bank,  or  none  that 
could  be  employed  as  a  public  depository,  to  re- 
ceive  and  disburse  tbe  public  money  whi<di 
might  be  directed  to  be  there  deposited.  Now, 
if  the  proposition  be  true  that  a  corporation 
created  by  one  State  cannot  make  a  valid  con- 
tract in  another,  tbe  contracte  made  through 
tbis  agency  in  bebalt  of  tbe  bank,  out  of  tl>e 
State  where  the  bank  itself  was  chartered, 
would  all  be  void,  both  as  respected  tbe  eon- 
tracte  with  the  government  and  the  individuals 
who  dealt  with  it.  How  oould  such  an  agern^, 
upon  the  principles  now  contended  for,  hava 
performed  any  of  the  duties  for  which  it  was 
established  I 

But  it  cannot  be  necessaiy  to  pomia  tha 
argument  further.  We  think  it  ia  well  settled 
that  l^  the  law  of  comity  among  nations,  a 
corporation  created  by  on*  Mnvm^t,-^  \a  'vw- 
mitt«d  to  make  coatrulta  ViLesqUD«t,ui^XaTO« 
ia  Um  oourUi  U&  that,  tka  aam  \mi  O.  mpIV) 


Svpum  Oddit  or  the  Urnno  BtA/ta 


.  e  Staitea;  the  particular  legis- 
liifftHi  of  aoine  of  them,  >•  well  bj  the  legislatioD 
of  Congrew;  all  ooneur  in  proving  tb«  truth  of 
thU  propoaition. 

But  we  have  alrsady  «ald  that  this  eomitf  U 
preaiuned  from  the  lilent  acquieeceace  of  the 
State.  Whenever  a  State  nimcientiy  indieatee 
that  contracte  which  derive  their  validity  from 
It*  eanjty  are  repugnant  to  Ita  policy,  or  are 
oonaidered  aa  injurious  to  ita  interests,  the  pre- 
sumption in  favor  of  its  adoption  can  no  longer 
be  made.  And  it  remains  to  inquire  whether 
there  is  anything  in  the  oonititution  or  laws  of 
Alabama  from  which  thia  court  would  be 
hutifled  in  eoncluding  that  the  purcbaae  of  the 
bill  in  question  was  eontrarj  to  its  pollcf. 

The  constitution  of  Alabama  contain*  the 
following  provision*  in  relation  to  bank*: 

"One  Btata  bank  may  be  eatabli*lted,  with 
ftIS*]  *nch  number  of  'branches  as  the  Qen- 
eral  Assanbl;r  '"^J  from  time  to  time  deem  e:e- 
pedient,  provided  that  no  branch  bank  shall  be 
eetabliBhed,  nor  bank  charter  renewed,  under 
the  authority  of  this  State,  without  the  concur- 
rence of  two  thirds  of  both  houses  of  the  Qen- 
aral  Assembly;  and  provided,  also,  that  not 
Mior*  than  one  bank  or  brandi  bank  shall  be 
established,  nor  bank  charter  renewed,  but 
eonformitjr  to  the  following  ruleei 

"1.  At  least  two  fifths  of  the  capital  stock 
shall  be  reserved  for  the  State. 

"2.  A  proportion  of  power,  in  the  direction 
of  the  bank,  shall  be  reserved  to  tb«  State, 
•qual  at  least  to  its  proportion  of  stock  therein. 
"3.  The  State  and  mdividual  stockholders 
shall  be  liable  respectively  for  tbe  debts  of  the 
bank,  in  proportion  to  their  stock  holden  there- 
in. 

"4.  The  remedy  for  collecting  debts  shall  be 
noiproeal,  (or  and  against  tfas  bank. 

"S.  No  bank  shall  commence  operations  nn- 
til  half  of  the  capital  stock  subscribed  for  be 
aetuallv  paid  in  gold  and  silver;  which  amount 
shall,  m  no  ease,  be  less  than  one  hundred 
thousand  dollars." 

Now,  from  these  provisions  in  the  constitu- 
tion. It  is  evidently  the  policv  of  Alabama  to 
restrict  the  power  of  the  Legislature  in  relation 
to  bank  charters,  and  to  secure  t«  the  State  a 
Large  portion  of  the  profits  of  banking.  In  order 
to  prcnida  a  public  revenue;  and  also  to  make 
lafe  the  debts  which  should  be  contracted  by 
the  banlca.  The  meaning,  too,  in  which  that 
State  used  the  word  "bank,"  in  her  constitution. 
It  nlBciently  plain  from  its  subsequent  legisla- 
tion. All  of  the  banks  chartered  by  It,  are  au- 
thorised to  receive  deposits  of  money,  to  dis- 
count notes,  to  purchase  bills  of  exchange,  and 
to  issue  their  own  notes  payable  on  demand  to 
bearer.  These  are  the  usual  power*  conferred 
Ml  the  banking  corporations  in  the  different 
States  of  the  Union ;  and  when  we  are  dealing 
with  the  businea*  of  banking  In  Alabama,  we 
must  undoubtedly  attach  to  it  the  meaning  in 
which  it  is  used  in  the  constitution  and  laws  of 
the  State.  Upon  so  much  of  the  policy  of  Ala- 
bama, therefore,  in  relation  to  banks  as  is  dis- 
etoted  frf  Jts  oonstitntion,  and  upon  the  meaning 
whleb  Omt  8tAt«  attaches  to  the  word  "bank," 
•w  oaa  hmn  ao 


this  court  can  undertake  to  say  that  the  dlasonne 
of  the  bill  in  question  is  Hiatal,  many  ether  In- 
quiries must  he  made,  and  many  other  diffi- 
culties must  be  solved.  Was  it  the  policy  ot 
Alabama  to  exclude  all  competition  with  Its 
own  banks  by  the  corporations  of  other  States* 
Did  the  State  intend,  by  these  provisions  in  its 
constitution,  and  these  charters  to  ite  banks,  to 
inhibit  the  circulation  gf  the  note*  of  other 
banks,  the  discount  of  notes,  the  loan  al  monw, 
and  ths  purchaas  of  bills  of  exchange  t  Or  did 
it  design  to  ^  still  farther,  and  forbid  the  bank- 
ing corporations  of  other  States  from  making  a 
contract  ot  any  kind  within  its  tcrritoryt  Did 
it  mean  to  prohibit  ita  own  banka  from  keeping 
mutual  accounts  with  the  banks  of  other  States, 
and  fnnn  entering  into  any  contract  with 
■them,  express  or  implied  T  Or  did  she  [*ftt4 
mean  to  give  to  her  banks  the  power  ot  con- 
tracting within  the  limits  of  the  State  with 
foreign  corporation*,  and  deny  it  to  individual 
citizmist  She  may  believe  it  to  be  the  interest 
of  her  citizen*  to  permit  the  competition  of 
other  banks  in  the  eirculation  of  notes,  in  th* 

eurohaae  and  sale  of  bills  of  exchange,  and  im 
1*  loan  of  money.  Or  she  may  think  it  to  bs 
her  Interest  to  prevent  the  eirculation  of  tha 
notes  of  other  banks;  and  to  prohibit  theni 
from  sending  money  there  to  be  employed  in 
tbe  purcbase  of  exchange,  or  making  contracts 
ot  any  other  description. 

The  State  has  not  mads  known  its  polii^ 
upon  an^  of  these  points.  And  how  can  this 
court,  with  DO  other  lights  before  it,  undertake 
to  mark  out  by  a  definite  and  distinct  line  the 
policy  which  Alabama  has  adopted  in  relation 
to  tlus  complex  and  intricate  question  of  polit- 
ical economyl  It  is  true  that  the  State  is  ths 
principal  stockholder  in  her  own  banks.  She 
baa  created  seven;  and  In  five  of  them  the 
State  owns  the  whole  stock,  and  in  the  othera 
two  fifths.  This  proves  that  the  State  is  deeply 
interested  in  the  successful  operation  of  bu 
bank*,  and  it  may  be  her  policy  to  shut  out  all 
interference  with  them.  In  another  view  of 
the  subject,  however,  she  may  believe  it  to  be 
her  policiy  to  extend  the  utmost  liberality  to 
the  banks  of  other  States,  in  the  expectation 
that  it  would  produce  a  corresponding  comity 
'n  other  States  towards  the  banks  in  which  shW 
I  BO  much  interested.    In  this  reHpect  it  is  t^ 

fieation  chieSy  of  revenue,  and  of  fiscal  policy  ,^ 
ow  Ban  this  court,  with  no  other  aid  than  th^^ 
general  principles  asserted  in  her  constitutioi^^ 
and  her  investments  in  the  stocks  of  her  ow-^ 
a,  undertake  to  carry  out  the  policy  of  U»« 
State  upOD  such  a  subject  in  all  of  its  detail^ 
and  decide  how  far  it  extends,  and  what  quali. 
fleations  and  limitation*  are  imposed  upon  it  J 
These   questions   must   be   determined    oy    ths 
State  itself,  and  not  by  the  courts  of  the  United 
States.       Every     sovereignty     would     without 
doubt  choose  to  designate  ita  own  line  of  polin, 
and  would  never  consent  to  leave  it  as  a  prob- 
lem  to   he   worked  out   by   the   courts   of  tki 
United  States,  from  a  few  general   principles, 
which  might  very  naturally  be  misunderstood 
or  misapplied  by  the  court.     It  would  hardly 
be  respectful  to  a  State  for  this  court  to  (ore- 
stall  ita  deciaioD,  and  to  say,  in  advance  of  hH 
l^islation,  what  her  interest  or  policy  '^— ""Hi. 
Such  a  course  would  savor  mors  of  legislatia 


Tka  Bunc  or  AxiaunA.  t.  Iabu,  ■>« 


If  wa  prooeed  (roa  tka  eonatltntloii  ftod 
bulk  ehutim  to  other  kcU  of  laeJaUtlon  bj  the 
Bt«t«,  we  ftnd  nothing  thkt  iliouiil  lead  oi  to  ■ 
oontrkij  eoneluilon.  B7  »n  Act  of  Assembl; 
of  the  State,  passed  Jaanaiy  12ti^  1827,  it  wm 
declared  unlawful  for  any  penon,  body  "~ 
porata,  eompany,  or  aModatlon,  to  Inue 
not*  for  drculation  a*  a  bank  note,  without  the 
anthoritj  of  law;  and  a  Ah  wu  ImpoMd  upon 
anyone  offending  againat  thii  atatnte.  Now, 
thiB  i«t  protected  the  privllagM  of  h«r 
banfce,  in  relation  to  bank  note*  only,  ant 
tain*  no  prohibition  aMinit  the  pnrehaM  of 
bUla  of  exchange,  or  aninat  anj  otW  buainesa 
fttS*)  hy  foreign  bauca,  whieh  "might  Inter- 
fera  with  her  own  banldn^  eorporatioua.  And 
if  we  were  to  (oim  our  opinion  of  the  policy  of 
Alabama  from  the  provielone  of  thia  law,  we 
ehould  be  bound  to  Miy  that  the  Legislature 
deemed  it  to  be  the  lotereat  and  policy  ol  the 
State  not  to  protect  ite  own  banlu  from  com' 


But  tliia  law  waa  repealed 
passed  in  1833,  repealing  all  acta  of  Aaaembly 
not  compriaed  in  a  digeet  then  prepared  and 
adopted  by  the  Legialature.  The  law  of  1827, 
abore  mentioned,  waa  not  contained  in  thia 
digest,  and  was  consequently  repealed. 
be«a  aaid  at  the  bar.  In  the  argument,  that  it 
waa  omittod  from  the  digest  1^  mistake^  and 
waa  not  intended  to  ba  repealed.  But  this 
court  cannot  aet  judicially  npnn  sueb  an  as- 
Bumption.  We  must  take  tbalr  laws  and 
poliey  to  be  meh  as  we  find  them  in  thisir  atat- 
uIhl  And  the  only  inference  that  ws  can 
draw  from  these  two  laws,  is,  that  aflor  having 
prohibited  under  a  penalty  any  ecanpetitioD 
with  their  banks  by  the  iiaue  of  notes  tor  circa- 
laUoii,  they  changed  their  policy,  and  de- 
tennined  to  leave  the  whole  buaineaa  of  bank< 
ing  open  to  the  rivaliy  of  othera.  The  other 
laws  of  the  State,  therefore,  in  addition  to  the 
oonatitutlon  and  charters,  eertainly  would  not 
authorise  thia  court  to  say  that  the  purehase  of 
billa  by  the  eorporationa  ^f        ■"--*■  ■  - 

violation  of  its  policy. 

The  decisions  of  its  judicial  tribunals  lead  to 
tha  aame  reanlt.  It  U  tma  that  in  the  ease  of 
Tha  State  *.  Stebbina,  1  Stewart's  Alabama  Ite- 
porta,  312,  the  court  aaJd  that  ainca  the  adop- 
tion of  their  constitution,  lianking  in  that 
Stata  was  to  be  regarded  as  a  frandiiaa.  And 
thia  case  haa  been  mneh  relied  on  by  tha  de- 
fendant in  error. 

Now,  as  we  are  satisQed,  from  a  earafal  amit- 
ination  of  the  ease,  that  the  word  "franehise" 
was  not  uMd,  and  could  not  have  been  used  by 
the  court  in  the  broad  aense  imnulad  to  it  in 
the  argument.  For  if  banking  Include*  tha  par* 
cbaae  of  billa  of  exchange,  and  all  banldng  la 
to  ba  regarded  aa  the  exercise  ot  a  franchise, 
the  deciiion  of  the  court  would  amount  to 
thia — that  no  individual  citizen  of  Alabama 
conld  purehase  such  a  bllL  For  franchisee  are 
special  prlvil^es  conferred  by  government  upon 
individuals,"  knd  which  do  not  belong  to  the 
citiaena  of  the  country,  geDeially,  of  common 
ri^t.  It  la  cBsential  to  the  character  of  a  fran- 
chwa  that  it  should  ba  a  grant  from  the  sorer- 
cigB  authority,  and  in  thia  country  no  franehise 
ran  ba  beld  whieh  ia  lot  darind  from  a  law  of 
tha  State. 
1*  L.  ad. 


Bnt  it  cannot  he  sapposad  that  the  eonaUta- 

tion  of  Alabama  intended  to  prohibit  ite  mer- 
chants and  traders  from  parenasing  or  selling 
bills  of  exchange,  and  to  make  it  a  monopoly 
in  the  hands  of  their  banks.  And  it  Is  evident 
that  the  conrt  of  Alabama,  In  the  case  of  Tha 
State  V.  Stebbina,  did  not  mean  to  assert  sneh  a 
principle.  Id  the  passage  relied  on  they  are 
epeaking  of  a  paper  circulating  eoiren^,  and 
asserting  the  rfi^t  id  the  State  to  rwulate  and 
to  limit  it. 

The  insUtntlMU  of  Alabama,  like  those  of 
the  other  States,  are  founded  upon  the  great 
prinelplan  of  the  eommon  law;  and  it  ia 
'very  clear  that  at  oranmon  law,  the  [*St6 


ercved  by  them  at  their  pleasure.  And  the  cor- 
rectness of  this  prindide  ia  not  qusstloatsd  in 
the  ease  of  The  SUte  v.  Stebbina.  Undoubt- 
edly, the  sovereign  anthoritr  may  regnlate  and 
restrain  thia  right!  but  tha  eonsUtutioa  of  Ala- 
bama purporte  to  be  notbiDs  awia  than  a  ra- 
atriction  upon  the  power  of  ue  Legialator^  in 
relation  to  banking  eorporationa,  Mid  does  not 
appear  to  have  been  intended  as  a  restrlotloa 
upon  the  righte  of  individuals.  That  part  of 
the  subject  appears  to  have  bean  left,  aa  ia  uau- 
ally  done,  for  the  action  of  tlia  Leglalatiire,  to 
be  modified  acoording  to  dreumatancas;  and  tha 
proaecution  againat  Stebbina  waa  not  founded 
on  tha  provisions  eontainad  in  the  eonstitnttoo. 
bnt  was  under  the  law  of  1B27  above  mentioned, 
prohibiting  tha  issning  of  bulk  notca.  We  aia 
klly  aatided  that  the  Stete  never  inlanded  by 
its  oonsUtution  to  intartna  with  tha  right  of 
purchasing  or  sailing  billa  of  sxchange,  and 
that  the  opinion  of  tb»  eovrt  does  not  refer  to 
tranaaotlona  of  that  dsaeriplie^  whta  It  apsaka 
of  hanking  «■  ^  franchise. 

The  foaation  then  raeara-^>aeB  the  poUoy 
ot  Alabama  deny  to  the  oorporations  of  othtr 
States  ths  ordinary  eomi^  balwaen  natlMSl 
or  does  it  permit  such  a  eorporallon  to  make 
those  oontiaota  whieh,  from  their  nature  and 
subject  matter,  are  sonsiatant  with  ite  poli(7, 
and  are  allowed  to  individoalst  In  making 
such  eontracte  a  «ori>oratlon  no  doubt  sxsralses 
ite  eorpotata  tranduse.  Bnt  it  must  do  thia 
whatever  it  ante  aa  a  eorporation,  for  its  odat* 
enoB  is  a  tranehisa.  Now,  it  has  been  hsld  in 
tha  eonrt  of  AUbama  itself  (ia  S  Stewart's  Ala. 
bama  Reports,  UT )  that  ths  eoipoiation  of  an- 
other  State  may  sue  In  Ite  aourte;  and  the  de- 


Btata,  theraftaa^  haa  not  atmHj 
,   ailenae,  bvt  her  Jndlola]  tribn- 

have  deolared  tha  adoption  of  the  law  ot 

International  comity  in  tha  ease  ot  a  suit.  Wo 
have  already  shown  that  the  emnity  «l  suit 
brings  with  it  ths  oomlty  of  eontraot)  and 
where  tha  one  ia  expressly  adopted  by  ita 
courts,  the  othsr  must  also  be  presumed  aa- 
cording  to  the  usagea  of  nations,  unless  the  eon. 
trary  can  be  shown. 

The  cases  dtad  from  7  Wand.  278,  and  from 
i  Rand.  46fi,  oannot  influsnee  ths  dsoisioa  in 
the  case  befoiw  M.  Tha  dseisiows  ^  theas  two 
State  courts  ware  founded  upon  the  hsislatfea 
of  their  raspeeUva  Statea,  whieh  was  suhelsBtlj 
explicit  to  enable  tlieir  Jndieial  tribunals  to 
pronounoe  judgment  on  their  line  of  poli^, 
bat  beeansa  two  Stataa  haaa  Adnftad  a  Butieo- 
•11 


OODBT  0*  • 

kr  poll^  In  nlttthn  to  tlw  banking  eorpon- 
tioD*  of  Other  States,  w«  cannot  inf«r  that  tlM 
wme  rula  preraUt  in  all  of  tfae  other  Stat«a. 

Each  SUt«  muit  d«dde  for  itaelf .  And  it  will 
b«  rcmenbered  that  it  ia  not  tha  State  ot  Ala- 
bama wbieh  appear*  here  to  oomplain  of  an  in- 
fradJcA  ot  V»  polity.  Neither  the  Stata,  nor 
vaj  of  ita  esnatitutad  anthoritico  have  inter- 
fered in  tUi  controvenf.  The  objection  ie 
taken  Igr  eenoD*  who  were  partiea  to  thoee 
M4*]  eoalracU,  and  'who  partidpatad  in  tlw 
traneaetioae  which  are  now  alleged  to  haTC  bem 
In  TioUUon  of  the  lawa  of  the  State. 

It  ia  but  Juetice  to  all  the  partiea  coneemed 


wloed  bj  eiUter  of  than  tut  theM  engage- 
■anta  ooold  not  be  enforced.  Monej  wae  paid 
on  then  hj  one  par^,  and  reeeiv«d  bj  the  other. 
And  when  we  Me  men  dealing  with  one  another 
VfKAy  In  thla  manner,  and  makioK  contracta  to 
» targe  amonn^  we  can  hardi  j  donbt  aa  to  what 
waa  Uia  generally  received  opinion  In  Alabama 
at  that  time,  in  relation  to  the  ri^t  of  tlia 
pUlntllTa  to  make  eueh  contraeta.  Bveiytfaing 
BOW  urged  sa  pnwl  of  her  poliej,  waa  equally 
pablie  ud  well  known  when  theee  bill*  were  ne- 
mtiated.  And  when  a  court  ia  called  on  to  da- 
uare  oontracte  thua  made  to  be  void  upon  the 
pound  that  they  conflict  with  the  poll^  of  the 
Btatflk  tlie  line  of  that  poUcf  ehould  be  vciy 
dear  and  distinct  to  Juetify  the  conrt  in  aoe- 
tainlim  the  defenae.  Nothing  can  be  more  vague 
and  iiMeBnite  that  that  now  insisted  on  as  the 
poli^  of  Alabama.  It  reata  altogether  on 
apeettlaUn  reaaoning  aa  to  her  anppoaed  inter- 
eata,  and  la  not  auppcutod  by  any  poaiti*a  les- 
lalation.  There  1*  no  law  of  the  State  which 
attampta  to  delne  the  righto  of  foreign  oorpora- 
tfama. 

We,  howenr,  do  not  mean  to  eay  that  there 
are  not  many  rabJeeU  upon  wUeh  the  poll^ 
(d  the  aeTeral  Statee  ia  abundantly  evident, 
frm  the  nature  of  their  Inatitntione,  and  tha 
mural  aeope  of  their  legialation,  and  which 
oo  not  need  the  aid  of  a  poaitlve  and  ■peeial 
law  to  guide  the  dedelons  M  tbe  oonrta.  When 
the  pouer  of  a  Stata  ia  thn*  manifeat,  the 
eonrte  «/  tiie  United  State*  would  be  bound 
to  notiea  it  a*  a  part  of  ita  eode  of  law*,  and  to 
dadan  all  ooatraeto  In  the  Stata  repugnant  to 
tt  to  be  lUegat  and  mid.  Mor  do  we  mean  to 
•ay  whetlier  there  may  not  be  eome  righto  un- 
der the  Constitution  of  the  United  State*,  which 
a  eorporation  might  claim  under  peculiar  dr- 
1,  In  a  State  other  than  that  In  which 


__  .1  chartered.  The  reaaoning  aa  well  as 
tha  Judgment  of  the  oourt,  ie  applied  ta  the 
matter  before  ua;  and  we  think  the  eontracta  in 
CRwation  were  valid,  and  that  the  defcnee  re- 
Ued  on  by  the  defendanto  cannot  be  autainad. 
The  Judgment  of  tbe  Circuit  Court  in  theee 
eaaea  moat  tbetefore  be  revereed  with  eoeta 

Hr.  Justice  Baldwin  ddivered  an  opinion 
aaaentiiw  to  the  judgment  of  the  oourt,  on  prln- 
dplea  which  were  stated  at  large  in  the  opinion. 
lUa  qtinioB  waa  not  daliverad  to  the  laportar. 

'     lb.  JnaUee  ITKlnkr  daUrered  an  o|dnIon 


uatlana  fumliheB  a  mlt  by  lAleb  valW^  «■ 
be  given  to  the  eontraeta  In  theae  eases,  and 
from  ao  much  as  'decides  that  the  con-  ['StI 
tracts,  which  were  the  inbjaota  of  the  suit^ 
were  not  against  tbe  policy  of  the  laws  of  Ala* 

This  la  the  flrat  time  liuoe  tha  adoption  of  the 
CooaUtntion  of  the  United  States  that  any  fed- 
eral oourt  has,  direcUy  or  indiisetly,  Imputod 
national  power  to  any  of  the  Statee  of  the 
Union;  and  It  ia  the  firat  time  that  validity  haa 
beta  givm  to  such  contraota,  which,  it  i*  ae- 
knowledged,  would  otherwise  havu  been  void, 
by  the  application  of  aprinci^le  of  tbe  neoee- 
eary  law  of  nationa.  Thia  prind^  has  been 
adopted  and  adminlatered  t^  the  court  aa  part 
of  the  municipal  law  of  the  Stata  of  Alabama, 
alt^iQUgh  no  such  prindple  has  beco  adopted 
or  admitted  by  that  State.  And  whether  tfca 
law  of  nations  still  prevails  among  the  States 
notwithstanding  the  Constitution  of  tbe  Urited 
Statee,  or  the  right  and  anthorit;  to  adminiat*r 
it  In  theee  eaaee  are  derived  from  that  lustra- 
ment,  are  quaatlona  not  diaUnctly  dedded  by 
the  majorify  of  tha  eonrt.  But  wtietber  at- 
tempted to  be  derived  from  one  source  or  tha 
other,  I  deny  the  exiatenee  of  it  anywhere,  for 
any  such  purpoaa. 

Because  the  mnnidpal  laws  of  nations  cannot 
operata  beyond  tlwlt  respective  tarritarial  lim- 
its, and  because  one  nation  has  no  right  to  leg- 
islate for  another;  eertaln  rulea  founded  in  tbe 
law  of  nature  and  tha  immutable  principles  of 
juatloe  bav^  for  the  promotion  of  harmony 
and  emnmerdaJ  intareonrse,  been  adopted  tf 
tlie  consent  of  dviliied  nations.  But  no  neoe*- 
d^  ndsta  tor  such  a  law  among  the  several 
States.  In  their  eharacter  of  States  they  are 
goremad  l»  written  oouatitutions  aud  munici- 
pal lawa  It  haa  been  admitted  by  tbe  counsel, 
and  dedded  by  the  majori^  of  the  oourt,  tliat 
without  the  anthori^  o(  the  statutes  of  the 
States  chartering  these  banks,  they  would  havo 
DO  power  whatmer  to  purehaae  a  bill  of  f~ 


lative  power  of  Fenneyivania,  for  butance,  to 
enable  the  United  Stale*  Bank  to  purchase  a 
bill  of  exchange  in  that  State,  why  should  It 
not  require  the  earn*  legislative  authority  to  en- 
able it  to  do  the  eame  act  in  Alabama!  It  haa 
been  contended  in  argument  that  the  power 
granted  to  the  bank  to  purehaae  a  bill  of  ex- 
change at  Philaddphia,  m  Pennsylvania,  pay- 
able at  Uobile,  in  Alabama,  would  be  nugatory, 
unless  the  power  existed  also  to  make  eontracta 
at  both  ends  of  the  line  of  exdiango,  The  au- 
thority to  deal  in  axehange  maj  very  well  b« 
exerd«ed  by  bavii^  eommand  of  one  end  of 
the  line  of  exchange  only.  To  buy  and  aell  the 
same  bill  at  the  bank  Is  insllinr  In  azohange,  and 
may  be  exercised  with  profit  lo  the  bank;  bat 
no^  perhaps,  as  eonvenleatly  aa  If  It  eouldmaka 
eontracta  in  Ai»ham»  ■■  wd)  «■  ^t  the  bank. 

But  if  it  bae  obtained  authority  to  commaad 
but  one  end  of  the  line  of  exchange  tt  aertalnlj 
haa  ao  right  to  oomplain  that  it  eannot  oontnl 
the  other,  when  that  other  ia.  within  the  inria- 
diotion  of  another  State,  whose  aathoricy  or 
consent  it  haa  not  «van  asked  (or.  The  UU  ol 
oMhange  whidt  I*  the  anbjeet  ot  ecmtraverej 
between  tka.  Bank  of  Augusta  and  Earia,  anid 
that  whieh  ia  the  subjert  sf  eontroveray  b» 
Peten  1«. 


fki  Xaxk  W  AaaamrA.  t.  taiM,  mn. 


»•••]  •«««  Mk  dnwa  at  HoUfe,  and  nad* 
MmUi  Kt  N«r  Ta^  IMthu  «l  tk*  braka 
U  aathorify  tnm  an  6t»U  to  ■•!»  a  aon- 
toaetat  dtkcr  «td^tM  Ila*  of  acahaaM  bn 
MtablfahaJ.  Ban,  Ihw,  Om  alalH,  a^  ban 
aiaraiMd,  aB  tka  rlgMi  aM  priWI^jM  of  nat- 
wal  MfM*,  ladtiNBdcNt  of  tMr  wtrtns;  and 
«Uai  tka  rigU,  bj'  tka  OMlty  of  natioM,  to 
■aka  oriflaal  aaatraeti  oraiTwkara,  haeaiiM 
tkay  kan  a  rWit,  by  thdr  akarten,  to  Maka 

tta  OMttraeU  U  tte  St  '  

—atod,  and  kan  "a  k 


It  la  dUknlt  to  aeaerfn  of  tka  anniM  ri 

■atkmal  eomitr,  by  a  SUU  karlng  ao  natlaaal 
Mwar.  Wkatarar  national  powar  tka  eld  tkir- 
Ion  StatM  iiMfBd  pnriMU  to  tk«  adopUtm 
•f  tko  CoMatutlDn  of  tke  Uattad  SUtM,  te 
aoafomd,  by  tkat  inatnmMBt)  upon  tka  fodoru 
Mvemmmt.  And  to  nmorc  dl  donbt  npea 
&■  qveetioB  wketker  tke  powor  tktu  oonfemd 
wa«  exchuirc  or  MQcniTwit,  the  StatM  aia,  by 
tko  taatk  aaatloa  of  tko  flnt  arUdo  of  tka  Oa» 
■tjtmtion,  expreiBlv  prohlbitod  from  ontarlw 
Wo  a»  tToa^,  alUanee,  oi  oonfedaratioB;  aiH^ 
witkovt  tko  conMut  of  Oongnaa,  frea  mto^ 
iag  bito  »Bj  •greement  or  ecanpMt  wftk  ao- 
otker  Btata,  or  with  a  fonign  power.  By  tkeoo 
provlatona,  tke  Stataa  kave^  1^  tkair  own  vol* 
aatary  aet,  and  for  wlaa  pnrpoota,  dwrivod 
tkaauelTM  of  all  natlmal  power,  and  of  all  tka 
■eana   of   intomaUonal   ooounnnkation) 

eaanot  even  enter  into  an  agreement  or 

paok  wltk  a  tlater  Stata,  for  an/  pnrpoae  what- 
arer,  withimt  the  eoneent  of  Congreee.  Tka 
cmiity  of  nation*  la  deflned  by  Jndfa  Story,  In 
hia  donlliet  of  Lawa,  to  be  the  obliB^tioDa  of 
the  lawa  of  one  nation  in  tke  territoriea  of  a» 
otkaTi  derired  altogetker  fnsn  tke  vohutary 
snt  of  tke  latter,  and  In  tke  abaenoa  m 


ri  Jostiea  |iiaeiimii  tke  taeit  adoption  of  tkaae 
tj  tkair  own  goremraent,  nnlesa  tk^  are  re- 
~  "t  to  ito  pdi^  or  preJwUdal  to  "  '  ' 
t  of  Lai—   *" 


:;awa.  K. 

_       .  .      _    ,    J,  wkat  to 

■nek  •  mla  of  law  a*  thtol  Have  not 
full  powar  to  adopt  or  rejeet  what  Uwe  of  their 
eUtar  Stotee  tk^  pleaeat  And  wky  ehould  the 
eoorta  interfere  in  tkle  eaaa,  when  tke  Statca 
kava  fnll  power  to  legiilate  for  tkemaehea,  and 
to  adopt  or  reject  enek  lawa  of  tkdr  eiater 
Stataa  aa  they  think  properl  If  Alabama  had 
adopted  tkaea  lawa,  bo  dUSenlfy  eonld  have 
ariaen  in  deciding  between  theee  parttea.  This 
eonrt  wonld  aot  then  have  been  nnder  tke  >•■ 
■eeelty  of  reaortlng  to  a  dMibtfnl  ^eemnption 
(or  a  rale  to  guide  ito  deeieton.  Snt  when  tke 
eonrt  kave  determined  that  the/  bate  tke  power 
to  preanme  tkat  Alabama  haa  adopted  the  law* 
•(  Om  SUtea  eharteriiigtkeee  bw^,  other  diffl- 
eilt  aneationa  aiiae.  How  muek  of  tke  ekar- 
tw  ec  each  bank  kaa  b««i  adopted  t  Tkia  la  a 
fMatfcm  of  kgUUtive  diaerethm.  wktok.  If  mh- 
■ittad  to  tke  L^Utaie  •(  tke  SUta,  wooM 
to  deeided  upon  reaaona  of  noliey  asd  pnbUe 
iwwlemi.  And  the  qoeatien  of  power  to 
M  iMk  a  law  nnder  the  Oonrtttntion  af  Ala> 
Boma,  would  kare  to  be  eonaidered  and  de- 
6*«*]  elded.  Tkeoe  are  Sear  laeouTealent 
VMrttona  for  a  JwUdal  Mbwal  to  deteemtoa. 


But  tkme  an  net  aU  tka  difleultlea  tkat  artoa 
to  tke  aKcrolae  tt  tUa  power  by  tka  jndleiaiy. 
Man/  foiBtfama  Tery  naturally  preaent  tkern* 
•atraa  In  tke  tamettoatin  of  tUa  aob  jeet,  and 
tka  irat  la,  X»  what  {ovenment  diiea  tkto 
powor  keluf  I  Seeond,  Haa  It  boMi  eoafaned 
nptm  the  United  Stotaat  or  kaa  it  bean  rcaerrad 
to  the  Stntea  by  the  tenth  amendment  of  the 


Oanatitationl 


I  It  be 


power  of  Oeogreee  to 
ragnlato  aomnarea  among  tke  aereral  Btatea, 
deprlTea  Alahama  of  tka  power  to  paea  any  law 
tka  eale  and  purdmaa  of  a  bill  of 
by  oooaaquenee,  the  whole  power 


akw  of  tke  Oonatitntion,  to  my  opinion  il 


tke  Btoteo  over  oooimeroe,  and  eontraeto  relat- 
ing to  oommarM^  will  be  redoeed  to  very  na^ 
row  llmlta.    The  ereation  of  banka,  the  making 


for  my  d 

alon.  The  majority  of  tke  eourt  hare  deeided 
tkat  tke  eomf^  of  nationa  girco  Talidlljy  to 

tkeae  eontraeta. 

And  what  are  the  raaeoni  upon  wUtk  tkto 
doetrlne  U  now  eetablUkadT  WlWi  the  oouu- 
ael  for  the  bank*  say:  We  are  obliBed  to  eon- 
eede  that  theaa  bank*  had  no  antkori^  to  make 
tkeee  eontraeta  in  tka  Stoto  of  *i« *■»»■■,  to  rir- 
tne  of  tke  Uw*  of  tke  StatM  ereatiag  tkMn,  or 
bj  tke  law*  of  Alabama.  Tkerefore,  unleee  tUa 
eonrt  wiU  extend  to  tkem  tka  benaflt  of  the 
eemltoof 

DOW  fil  01 

aftar  of  tboh 

of  their  bnaineea  aa  bankera,  and  great  pttbUe 
ineonrenlenee  will  reenit  to  tke  eommeree  of 
the  eountry.  And  beaidea  aU  tkia,  tkere  are 
manr  eorporationa  In  tke  north,  wklok  wero 
ereaied  for  tke  purpoee  of  oarrylng  on  Tariona 
branahea  of  manufaeturea,  and  parttenlarly  tkat 
of  eatten.  Thoee  engaged  In  tke  maanfaetun 
of  eotlM  will  bo  nnable  to  eand  tMr  agcnto 
to  the  aonth  to  aeU  their  mannfaetared  ar- 
tid«,and  tepnrebaee  ootton  to  carry  oa  tkair 

bnaineH,  r' '""   '~'^'~  -•--•-  — '-• 

TUa  to  tl 

man   wU 

rtotoiiil    Beeanae  boaka  eannot  make  aonav  in 

^aeee  and  by  meana  not  antkoriaed  by  tbebr 

Aarten;   *beeatMe  tk«r  may  haa  by  [*SQ1 

oiMtraeta  made  to  nniirfhoriiad  ptaomi  beeanae 


I,  they  mu 
mtroraray,  thiy  will  be  deprived  kera- 
tka  heneflt  of  a  my  profitable  branoh 


...  J  mar  h 
TUa  to  tke  whole  amount  of  tke  argument, 
wUA   tke   bODoSt   of  thto   de^fiino   ia 


the  eomnerca  of  tbe  aoaatrj  nifty  be  mbjeeted 
to  tanpanu7  InocoiTeiiieiiee;  aaa  because  cor- 
poiatioiu  in  the  nortii,  areated  for  muiufaetur- 
Ing  pnrpcMea  oolf ,  cannot,  by  the  anthoritjf  of 
their  cMuten,  engage  In  eonuneree  also;  thia 
doctrine,  which  ua  not  heretofore  found  a 
plaee  In  oar  dvU  mdi^  la  to  be  eatabliatied. 
XotTithatandin^  it  la  ocnoeded  that  the  BUtea 
hold  ample  ImilatlTa  power  over  the  aame 
subject,  It  la  Seemed  neeeeaaiT,  on  tbla  oeea- 
aion,  to  aettle  this  dootrine  by  the  aapreme  trl- 
hunaj.  na  majoritj  of  the  eourt  having,  in 
their  opinion,  oonceded  that  Alabama  might 
make  lawa  to  proliibit  foreign  banks  to  make 
eontiacta,  theraby  admitted  by  implkation, 
that  ibe  oould  make  laws  to  permit  inch  eon- 
tracta.  I  think  it  woold  ha*e  been  proper  to 
bare  left  the  power  there,  to  be  exercised  or 
not,  aa  Alabama,  In  her  •orereign  dlacretlon, 
might  judge  beat  for  hsr  int«r«at  or  her  comity. 
The  majori^  of  the  ODnit  thonght  aitd  dedded 
otherwise.  And  here  arises  the  radical  and 
•Mential  difference  between  them  and  me. 

They  maintain  a  power  in  the  federal  corem- 
me&t,  and  In  the  judicial  department  of  it,  to 
do  that  which  in  my  judgment  belcwgs,  ezclu- 
■iTely,  to  the  State  government*,  and  to  be  ex- 
erciied  t^  ^e  legialative,  and  not  tlte  judicial 
department  tiiereof.  A  difference  ao  radical 
and  Important,  growine  out  of  the  fundamental 
law  «f  the  land,  has  imposed  on  me  the  un- 
pleaaant  necessity  of  maintaining,  single  band- 
ed, my  opinion  agaloat  the  opinion  ol  all  the 
other  members  of  the  court.  However  unequal 
the  conflict,  du^  impeli  me  to  maintain  it 
flnnlyi  and,  although  I  stand  alone  here,  I 
have  the  good  fortune  to  be  sustained,  to  the 
whole  extent  of  my  opinion,  by  the  very  able 
opinion  of  the  Court  of  Appeali  of  Virginia, 
In  the  case  of  The  MarietU  Bank  v.  PendiU 
•t  aL  e  Kan.  Kep.  400.  If  Congress  have  the 
power  to  pass  laws  oo  this  subject.  It  la  an  «k- 
elusive  power;  and  the  States  would  then  have 
no  power  to  prohibit  contraeta  et  mj  kind 
witUn  tbdr  jurisdictions.  If  Um  govenunent 
ot  the  United  States  have  power  to  restrain  the 
St^ea  under  the  power  to  rmilate  eommerce, 
whether  It  be  exerted  by  the  Egislatlve  or  the 
Judicial  department  of  the  government  la  not 
material;  It  being  the  panunount  law,  it  para* 
iTses  all  State  power  on  the  same  subject.  And 
wis  brings  me  u  the  cousideration  of  the  seoond 
ground  on  which  I  disaent 

It  was  eontended  by  the  counsel  (or  the  banks 
that  all  the  reatrainta  imposed  I7  the  constitu- 
tion ol  A'^*^""-,  in  relauon  to  banking,  were 
Signed  to  operate  upon  the  Legislature  of  the 
State,  and  not  upon  the  citizens  of  tliat  or  any 
•ther  State.  To  compreltend  the  whole  scope 
^id  Intention  of  tltat  instrument.  It  will  be  neu- 
sasaiy  to  aaoertain,  from  the  language  need, 
what  was  within  the  oontamplation  and  design 
of  the  oonventioo.  The  provision  in  the  con- 
stitution on  the  mbjeot  of  banking  is  tbis; 
"One  State  bank  may  be  established,  with  such 
nundwr  of  branches  as  the  Qeneral  Assembly 
Buf,  trota  time  t*  time,  deem  expedienti  pro- 
vided, that  no  branch  bank  shall  be  eetablisW, 
nor  bank  charter  renewed,  under  ths  authority 
sot*]  *of  Uiis  State,  without  the  concurrence 
of  two  thirds  of  both  houses  of  ths  Oeneral 
Assembly;  and  novided,  also,  that  not  more 
that  one  bank  mat  braMk  bMik  shall  be  estab- 
•1« 
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lished,  E 

session  of  the  General  Assembly,  i 

bank  or  branch  bank  be  established,  or  bank 

charter  renewed,   but  in  conformity   with  the 

following  rules: 

1.  At  least  two  fifths  of  ths  capital  stock 
shall  be  reserved  for  the  State. 

2.  A  proportion  of  power  in  the  dlreoUon  of 
ths  bank  shall  be  reserved  to  the  State,  equal  at 
least  to  its  proportion  of  stock  therein- 

9.  The  State,  and  the  individual  stot^olders. 
shall  be  liable,  respectively,  for  the  debt*  of  the 
bank.  In  proportion  to  their  stock  holden  thare- 


reciproeal  for  and  against  theb 

6.  No  bank  shall  oommenoe  operations  until 
half  of  the  capital  stock  subscribed  for  shall  be 
actually  paid  in  gold  or  silver,  which  amount 
shall  in  no  case  be  less  than  one  hundred  Uiou- 
aand  dollars." 

There  are  a  few  other  unimportant  rules  laid 
down,  but  th^  are  not  material  to  the  present 
inquiry.  The  ioqui]^  naturally  suggests  itself, 
to  the  mind.  Why  did  Alabama  introduce  into' 
ber  constitution  these  very  unusual  and  specific 
rules!  If  they  had  not  been  deemed  of  great 
importance,  tbey  would  not  have  been  &nnd 
there.  Can  anyone  say,  therefore,  that  this 
r^ularly  organized  system,  to  which  all  bank* 
within  the  State  of  Alabama  were  to  confomii 
did  not  eatabliah  for  the  State,  her  Legislature, 
or  other  authorities  a  dear  and  nnequivoe^ 
policy  on  the  subject  <rf  banking?  It  has  been 
conceded  in  the  argument,  and  by  the  opinion 
of  the  majority  of  the  court,  that  these  con- 
stitutional provisions  do  restrict  and  limit 
the  power  w  the  Legislature  of  the  Stat*. 
Then  the  Le^slature  cannot  eHtabliah 
a       bank       In       Alabama  but       in       con- 

formity with  the  rules  here  kid  down,  lliey 
have  established  seven  banks;  five  of  them 
belonging  exclusively  to  the  State,  and  two 
fifths  of  the  stoek  of  the  other  two,  with  a  pro- 
portionate power  In  the  direction,  reserved  to 
the  SUte.  Each  of  these  baoks  is  auUioriied 
to  deal  In  exchange. 

It  is  proper  to  stop  here,  and  inquire  wheth- 
er the  subject  of  exchange  is  proper  to  ent#r 
into  the  policy  of  the  legislation  of  a  State,  an4 
whether  It  is  a  part  of  the  customary  and  legiti- 
mate busineaa  of  banking.  All  the  authoritiea 
on  the  subject  show  that  in  modem  times  it  is 
a  part  of  Uie  busineaa  of  banking.  See  Fostlo- 
thwatte's  Commercial  Dictionary,  title  Bankj 
Tomlin's  Law  Dictionary,  title  Bank;  Reea'a 
Cyclopedia,  title  Bank;  Vatt.  lOE.  This  last 
author  quoted,  after  showing  that  it  is  tho 
duty  of  tne  sovereign  of  a  nation  to  furnish  for 
his  subjects  a  auQiciency  of  money  for  tho 
purposes  of  commerce,  to  preserve  it  from  adul- 
teration, and  to  punish  those  who  counterfeit  it« 
proceeds  to  say:  "There  is  another  cusbmi 
more  modem,  and  of  no  less  use  to  eonuneree, 
than  the  establishment  of  money,  namely,  ex- 
diange,  or  the  business  of  the  bankers;  t^ 
means  of  whom  tlie  merchant  remits  immnn— 
sums  'from  ons  end  of  the  world  to  the  ['flftS 
other  with  very  little  expense,  and,  if  hm 
pleases,  without  danger.  For  IJM  aame  rea- 
sons that  sovereigns  are  obliged  to  protect  cona- 
mero^  th^  are  obliged  to  protect  this  cus- 
tom by  good  laws,  in  which  ereiy  merchant,  for- 
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tfgnar,  or  ettlcen  niKy  find  aecurit?."  From 
thMi  authorities  it  appears  that  exchange  is 
»  put  of  modern  banking,  or  at  least  so  in- 
titutely  connected  with  it  th«t  all  modern 
bkuka  liave  authority  to  deal  in  it,  And  it 
Klao  appears  tliat  it  \t  as  much  the  dutj  ol  a 
State  to  provide  for  elchanKe,  as  for  money  or 
at  drcolating  medium,  for  ita  tubjeots  or  citi- 

WlMn  the  State  ot  Alabama  reMrved  to  her- 
aelfi  bj  her  fuDdamental  law,  at  least  two  fifths 
ot  the  capital  and  coDtrol  of  all  banks  to  ha 
neated  In  the  State,  and,  by  her  laws,  has  act- 
ually appropriated  to  hersdf  the  whole  of  the 
capital,  mans^metit  and  proflts  of  five  out  of 
■even  banks,  and  two  fifths  ol  the  other  two; 
bad  she  Dot  the  same  right  to  appropriate  the 
banldng  right,  to  deal  in  excbange,  to  hergelt, 
to  the  same  extenti  While  performing  her 
dntf,  under  the  const ituti on,  by  providing  a 
eireulatinz  medium  tor  the  eitiBeas  she  was  Uot 
linmindfuT  of  her  duty  in  relation  to  esehMige, 
and  that  is  also  provided  for.  Has  she  not  pro- 
Tided  increased  security  and  safe^  to  the  mer- 
dant  by  making  herself  liable  for  the  payment 
«f  every  bill  of  exchange  sold  by  Che  five  banks 
belonging  to  her,  and  for  two  fifUu  of  all  sold 
bj  the  other  two!  And  has  she  not  also  pro- 
vidad  by  law  that  all  the  profits  derived  from 
thua  duling  In  bills  of  exchange  shall  go  into 
Um  public  treasury,  for  the  common  benefit  of 
the  peoi^e  of  the  State!  And  has  she  not,  by 
the  profits  arising  from  her  banking,  including 
the  profile  on  exchange,  been  enabled  to  pay 
the  whole  expenses  of  the  government,  and 
thereby  to  abolish  all  direct  or  other  taxationi 
8m  Aiken's  Digest,  BI. 

It  was  not  tne  iJitention  of  the  Legislature, 

If  conferring  the  power  upon  those  banks  to 

pmehaae  and  sell  bills  of  exchange,  to  deprive 

tiM  dtieens  of  the  Ctate,  or  any  other  naiurat 

DsnoB,  of  the  right  to  do  the  same  thing.    But 

It  was  the  Intention  to  exclude  all  accumulated 

iank  capital  which  did  not  belong  to  the  State, 

ia  yrholt  or  in  part,  according  to  Uw  constitn- 

tjoa,from  dealing  in  exchange;  and  such  is  the 

iaeritable  and  legal  effect  of  those  laws.    Let 

MM    test  this  principle.     It  Is  admitted  by  the 

UM-jori^  of   the  court,  in   their  opinion,  that 

tb.«ee  oonetituttonal    provisions  were    Intendtd 

K«  a  restraint  upon  the  L^elature  of  the  State. 

K    M  intended,  the  Legislature  can  pass  no  law 

ttontrary  to  the  spirit  and  intention  of  the  con- 

■ftiStntion;  or  contrary  to  the  spirit  and  inten- 

U«Mt  of  the  charters  of  the  banks,  created  in 

E>«Ar*iiaaee  of    its    provisions.     Now,   were   the 

■^■eie  chartering  the  hanks  which  are  parties  to 

^h.is  suit,  contrary  to  the  spirit  and  intention  of 

vA^  constitution  and  laws  of  Alabama!     That 

^^    the    precise   question. 

It  must  be  borne  in  mind  that  these  were 
*i  ^  ^^  ■_  and  nothing  but  banks  that  made  the 
^oBtnets  in  Alabama,  and  In  that  character, 
•■ad  that  only,  have  they  been  considered  in  the 


I,  two  thirds  of  both  houses  concurring! 

Was,  at  least,  two  flftha  of  the  capital  stod(, 
ud  of  the  mana^ment  of  these  banks  reserved 
t*4*)  *lo  the  State!  Did  the  profiU  arising 
from  ttM  purchase  of  these  bills  of  exchange  go 
into  the  treasury  of  Alabama!  All  these  ques- 
tions must  be  ajuverej  1m  the  nqgatirsi  Then 
t0  X..  oL 


these  are  not  constitutional  banks  tn  J 

and  cannot  amtract  thereL    The  majority  nt 

the  court  have  decided  these  causes  upon  the 

E resumption  that  Alabama  had  adopted  the 
iws  of  Georgia,  Louisiana,  and  Pennsylvania 
chartering  these  banks.  And  this  presumptioi 
rests  for  its  support  upoa  the  fact  that  there  ia 
nothing  in  the  laws  or  the  policy  of  the  laws  of 
Alabama  to  resist  this  preaumption.  I  nppoae 
it  will  not  be  contended  that  the  power  of  thia 
court  to  presume  that  Alabama  had  adopted 
these  laws  is  greater  than  the  power  of  Al»- 
bama  to  adopt  the  laws  for  herself.  Suppose 
these  banks  had  made  a  direct  application  to 
the  Legislature  of  Alabama  to  pass  a  law  to  au- 
thorize them  to  deal  in  bills  of  exchange  in  that 
State,  eould  the  L^^slature  have  passed  such  a 
law  without  violating  the  Constitution  of  the 
State! 

An  incorporated  bank  in  Alabama  Is  not  otdj 
the  mere  creature  of  the  law  creating  it,  aa 
banks  are  in  other  States,  but  it  U  the  oreatnre 
of  a  peculiar  fundamental  law;  and  if  ita  char- 
ter is  not  In  conformity  to  the  provisions  of  the 
fundamental  law,  it  Is  void.  It  must  be  reool- 
lected  that  the  banke,  which  are  the  plaintiffs 
in  these  suits,  when  Uiey  present  themselves  to 
the  Legislature,  asking  permission  to  use  their 
corporate  pririleges  there,  are  not  demanding  a 
right,  but  asking  a  favor,  which  the  Lnjiilature 
may  grant  or  rdnse  as  it  pleases.  If  it  should 
refuse,  it  would  violate  no  dutj,  or  Incur  no  re- 
aponsibilt^.  If,  however,  the  oourt  exerdse  the 
power,  it  ia  upon  the  positive  obligation  o( 
Alabama  that  the  preaumption  must  arise,  or 
tlie  right  does  not  exist.  A  poeitlve  rule  of  law 
eannot  arise  out  of  an  imperfect  obligation,  by 
presumption  or  implication.  But  to  put  it  on 
the  foot  of  bare  repugnance  of  the  law,  pre- 
■umed  to  be  adopted,  to  the  lawa  of  the  oonntiy 
adopting,  if  there  be  any  repugnance  the  court 
ought  not  to  prasmne  the  adoption.  Story's 
Conflict  of  Lawa,  ST.  The  eharter  of  every 
bank  not  created  in  conformity  with  the  eon- 
stitution  of  Alabama  must,  at  least,  be  repug- 
nant to  It,  The  presumption  is  that  the  <mar- 
ters  of  all  these  banks  were  repugnant,  there 
being  no  reason  or  Inducement  to  make  them 
conform  in  the  States  where  they  were  created. 
The  power  of  the  eourt  to  adopt  the  laws  creat- 
ing these  banks,  as  they  actually  existed,  and 
the  power  of  the  Legislature  <a  Alabama  to 
adopt  them  In  a  modified  form,  or  to  grant  the 
banks  a  mere  permission  to  do  a  specified  act, 
present  very  different  questions,  and  involve 
very  different  powers.  If,  therefore,  the  Leg- 
islature could  not  adopt  the  chartere  in  the 
least  objectionable  form,  nor  authorise  the 
banks  to  deal  in  exebange^  without  violating 
the  constitution  of  Alabama,  how  can  H  be 
said  that  the  contracts  In  eontroverajr  are  sot 
■gainst  the  policy  of  the  laws  ot  Alabama! 
And  by  what  authority  does  Uie  majority  of 
this  court  presume  that  Alabama  has  adopted 
those  laws!  The  general  rale  is,  that  slight 
evidence  and  circumstances  shall  defeat  a  mare 
t^al  presumption  of  law.  This  case  will  be 
a  signal  exception  to  that  rule. 

■In  the  case  of  Pennington  v.  Towns-  ['VOS 
end,  7  Wend.  Rep.  2TB,  the  Protection  and  Lom- 
bard Bank,  chartered  by  New  Jersey,  by  anota, 
undertook  to  do  banking  bualnwea  kn  ^«w\«f^, 
and  then  &UQ(raate4  te  ^tedc,  ^'Wui&  in» 


Bonutiu  Oomr  <»  thi  Uxim  Siatim. 


a»  nbjent  of  tha  suit,  In  vtolmtion  of  Um 
rMtnimng  Mta  at  1818  Mid  1818;  Uia  flrat  of 
which  enfteta  that  no  penon  unftathoriced  by 
iHr  ihall  bocom*  ft  mambw  of  May  uioaiatloD 
for  tha  porpoH  of  ImuIiue  notM  or  truiueting 
ugr  otber  builBCH  wUoh  inoorporaUd  bank* 
maj  or  do  tranuaL  Tba  ut  of  1818  mucU 
tiukt  it  tluUl  BOt  bo  lawful  for  any  ptraoB,  a*- 

of  d«i 


SS,'S, 


.tloiL  or  body  aorporato  to  luiap  any  oIBm 
ipout  for  duaonntlBg,  or  for  carrying  on 
kind  of  »""""»  bnalnaaa,  and  afflxea  a 

«f  nfioo  toV 


I  neonrad,  ate.    Undw 
It  bttwoea  tba  partlaa  waa 
bald  to  ba  void;  and  tba  eonrt  taytt  "Tbo  pro- 
ttetlon  againat  tba  aril  Intandad  to  bo  ramaolad. 


in  iti  application  within  tbo  Btata,  and 
axeeption:  nnlcaa  quallflad  by  tha  aam 
whioh  enaetad  it,  ur  li^  aoms  otliar  paramount 
law.  Sueb  ia  not  tbo  law  incorporating  tbli 
bank." 

.  I*  tbora  anytbing  In  tbeao  lawa  which  more 
poutiraly  probibitilianking  in  Now  Tork,  with- 
out tha  authority  of  the  Lt^alatora  of  tiiat 
State,  than  tliera  ia  in  the  eonititutlon  of  Ala- 
bama, probibitins  all  bankius  exoapt  in  the 
Banner  preaoribed  by  tba  oonatitutlon  t  Can  it 
b«  believed  that  abe  intended  to  protect  benelf 
agalnat  tbe  aMroachmenta  of  her  own  Legii 
latora  only,  and  to  leave  harMlt  eipoacd  to  the 
int*  of  all  her  alitor  StateaT    Doea 


It  ia  gcnuml,  oumpraheiuiTe,  aad  not  only  re- 
atrietiva,  but  axpteialy  prohibitoiy.  Wbaterer 
ia  forbiddan  by  the  eomtitntion  of  Alabama, 
aan  b«  done  by  no  ona  within  bar  juriidlctlon 
^id  it  waa  auAciont  for  ber  to  know  that  n 
bank  eonid  do  any  valid  banking  aet  tltere 
witbont  violating  ber  oonatltution.  It  waa 
landed  hy  tha  oounael  for  tba  banka  that  no 
aoold  be  regarded  aa  doelaring  the  poliCT  of 
tbe  .  State,  nnleaa  it  waa  pen^,  and  Inflicted 
aoma  pvnlabment  for  ita  violation.  Thla  doc- 
blna  u  aa  novel  aa  it  ia  nnfonnded  in  prindpla. 
I  know  of  no  eoob  ezcluaivo  nila  hf  whieb  to 
reaeb  tha  mind  and  intaotion  of  tbe  Cegialatnre. 
If  the  language  UMd  ehowa  dearly  that  partie- 
nlar  aota  were  intended  to  bo  problbited,  and 
tbe  aet  la  aftarwarda  dona,  it  ia  againit  tha 

Ciiof  of  tha  law  and  void.  Suppoae  tbo  Legii- 
nre  of  Alabama  were  to  oatablitb  a  bank, 
dlaregarding  all  tba  eonditiona  and  leatrletioiu 
Impcwed  by  the  eonatitutioD;  would  it  not  vio- 
lata  that  Inatmment,  and  tberafora  the  aet  ba 
Wdt  And  can  Ocorgia,  Loutaiana,  or  Penn- 
lylvania,  by  tbeir  Teapective  Legiaiaturea,  do  in 
Alabama  what  her  own  Laglalatnn  cannot  doT 
Um  relatione  whioh  theae  Statea  bold  toward* 
each  other.  In  tbeir  individual  eapaeity  of 
Stataa,  under  the  CmutituUon  of  tbe  United 
Btatoa,  k  that  of  parteot  independaBea.  In  the 
aaaa  of  Bnekner  v.  Finlay  and  Van  Lear,  8 
PMora'a  IU^  HO,  Ohief  JuaUoe  UarabaU  aald: 
"^For  all  national  purpooaa  ambiaeed  by  the 
fodend  GonatituUoD,  the  Statea  and  tbe  eitiMna 
•OS*)  tberaot  are  one,  'united  under  tbe  aame 
Bowelgn  aatbort^,  and  govemad  t^  tba  aaiue 
ll« 


lawa.  b  all  other  rcapeeta  tba  SUtai  are  neo- 
aaaarilr  foreign  to,  and  independent  of  each 
other.''  It  ia  in  thia  foreign  and  independent 
relation  that  thaee  four  Statu  stand  bcfon  tbia 
oourt  in  theae  caaea.  The  oooditlan  of  Alabama, 
taken  with  a  view  to  thia  relation,  cannot  ba 
won*  than  that  of  an  Independent  nation,  in 
lik*  eiroumatancec.  What  that  would  be  wa 
will  see  from  authority. 

"Nationa  being  free  and  Independent  of  eaA 
other  In  the  aame  manner  aa  men  are  naturally 
free  and  independent,  tbe  aaeond  general  law 
of  their  woiety  la  that  aaob  nation  ought  to  ba 
left  in  the  peaceable  enjoyment  of  that  liberty 
it  baa  derived  from  nature.  Tba  natural  ao- 
olety  of  natloni  cannot  aubalat,  if  tbe  rlgbta 
wblob  aaob  baa  received  from  nature  are  not 
reapeeted.  None  would  willingly  renounce  Ita 
liberty;  It  would  rather  break  off  all  eonunerco 
with  tboaa  that  ahould  attempt  to  violate  it. 
From  thia  liberty  and  iodependance  it  foUowa 
tha*  avuy  nation  ia  to  judge  of  what  ita  con- 
•eieuee  donanda,  of  what  it  can  or  cannot  do, 
of  what  ia  proper  or  improper  to  be  dona;  and 
oonaequentJy  to  examine  and  determine  whether 
it  can  perfotin  any  office  tor  another  without 
being  wanting  In  what  it  cwei  to  itaelf.  In  all 
ceeei,  then,  where  a  nation  haa  tbe  liberty  of 
judging  what  ita  duty  require*,  another  eaimot 
oblige  it  to  act  in  luch  or  luch  a  manner.  For 
the  attempting  this  would  be  doing  an  injury 
to  tbe  libert;  of  nationa.  A  right  to  ofler  eon- 
■traint  to  a  free  penon  can  only  be  inveated  im 
lie  in  auoh  caeae  where  that  penon  la  bound  to 
perform  aotne  particular  thing  for  ua,  or  from 
a  particular  reason  that  does  Dot  depend  on  bij 
judgment;  or  in  a  word,  where  we  liave  a  com* 
plete  aotbori^  over  him."    Vatt.  03,  Si. 

Now,  awly  theae  juat  and  reaaonablE  princi- 
plei  to  JJabama,  In  her  relation  of  ■  foreign 
and  Independent  State,  reposing  upon  the  rigfata 
reaerved  to  her  by  the  tenth  amendment  of  tbe 
Conatitution  of  the  United  States,  and  then 
abow  the  power  that  can  compel  ber  to  paaa 
penal  lawa  to  guard  and  protect  thoae  peneet, 
aseartained,  oonstitntional  rigbta  from  tne  111^ 


ahown,  and  the  authority  hy  which  It  acta.  But 
not  even  a  reaaonable  pretense  for  a^  aoeh 
power  or  authority  haa  been  ehown.  ^o  ooa- 
oluaion  must  therefore  be  that  Alabama,  aa  aa 
independent  foreign  State;  owing  no  duty,  nor 
beii^  under  any  obligation  to  either  of  thk 
Statee  by  whoae  corporations  she  waa  Invaded^ 
as  tbe  sole  and  exclusive  judge  of  what  mm 
proper  or  improper  to  be  done ;  and  consequent 
if  had  a  right  to  examine  and  determine  wlietk- 
er  she  could  grant  a  favor  to  either  of  thoos 
States  without  injury  to  herself,  unleaa.  Indeed, 
there  be  a  controlling  power  In  this  court,  da- 
rived  from  sooie  provision  of  the  Constitutioa 
of  the  United  States.  As  none  suoh  hM  b«ea 
■et  up,  or  relied  upon  in  the  opinion  of  the 
majoti^  of  Uie  court,  for  tbe  preaent  I  have  a 
rignt  to  ecnelude  that  n —  — *■  — '-'-      ''' 


wfthont  considering  any  of  the  minor  mriat 
discussed  in  the  argument,  or  noticed  u  tb 
opinion,  I  d'*—*"  tM 


Um 
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OBmjAKT. 


THOMAS  BWAJSrS,  ESQ. 


Mr.  GUplii,  tk»  Aitontj-Qtaunl,  nude  th« 
fonowing  remarkf: 

1  hsTi  been  dapntad  by  tha  b«r  to  perforBi 
tba  melutebolj  dnty  of  Muonneliig  to  th«  oourt 
th*  death  of  Thomsa  Swun;  and  raapeetfuUr 


I  to  bave  Inceribe 


aolidting  perm 

ttM  recorda  of  I -  — = 

of  their  raapeet  for  hu  memor;,  and  aateem  for 
bia  character,  a«  a  lawvar  and  a  man.  In  a 
(cene  which  ha  haa  ao  Dften  adorned  by  the  ax- 
ereiie  of  hia  genlua,  and  diitlnguiabad  profca- 


problty _.    .    .  _ 

dwell  on  penonal  tnkita  and  inddanta,  wblcb 
an  felt  with  more  truth  than  I  have  tba  ability 
to  delineate  them.  Ha  waa  constantly  called 
OB,  through  a  long  life,  to  diecharn  Important 
pabUe  aiS  prirato  tnieta;  and  Ua  dnty  waa 
performed  without  a  eingle  atain.  At  the  ra- 
ntrd  for  tbia,  by  him  moat  prised,  would  Imto 
been  the  approbation  of  the  chief  minlitere  of 
the  profeaaion  to  which  be  waa  devoted,  I  feel 
rell  aeeured  that  I  ahatl  not  aak  tba  eonrt, 
ritbDDt  ancoeaa,  to  add  that  aanetion  to  the 
rineere  and  ■pontaneoni  teetimony  of  hie 
brethren  of  the  bar.  And  I  now  move  tba  court, 
in  jmrnianra  of  the  fourth  reaolve  eontatned  in 
the  labjoined  proeeedinga  of  the  bar  and  olBeera 
Df  the  eourt,  to  have  aald  proceedinga  entered 
en  the  reeorda  of  thia  court. 

To  whkh  Ur.  Chief  Juatioe  Taney  replied: 

Tlie  eourt  receive  with  great  eenaibllity  the 

eomaianieation  made  by  the  bar.    In  the  death 

ef   lb.  Swann,  we  feel  that  we  have  loit,  not 

onl;  an  ambient  lawyer,  to  whom   we   have 


eateemed  and  valued  mand,  i 


i|  bat  alao  aa 
rhoM  kind  heart 
]  him  to  all  who 

._    .,, ,     „ iwing   him.    Wa 

ainoerely  deplore  hia  loaa,  tad  will  cordially 
unite  with  you  In  pftylng  to  Ua  memory  tu 
honora  ao  juetly  due." 

Whereupon  it  ia  ordered  by  the  court  that 
the  fallowing  proceedinga  ba  entered  upon  th* 

At  a  meeting  of  the  gentleman  of  the  bar  of 
the  Supreme  Court  of  the  United  Statea,  and 
of  the  ofiicen  of  the  court,  at  the  Court  Boom 
in  the  Capitol,  on  Tueaday,  the  zath  inatant, 

The  Honorable  Samuel  L.  Southard  waa  ap' 
pointed  ehairman,  and  Tranda  S.  Key  appoint- 
ed secretary. 

The  following  reaolutlona  were  eubmltted  by 
General  Walter  Jonei,  and  uuanimoualy  adopt* 

Keaolved,  That  the  memben  of  tbia  bar,  and 
the  officers  of  tbia  court  feel,  with  deep  lenal- 
bility,  the  loia  which  the  profeaaion  and  Um 
country  have  auatained  in  the  death  of  Thomaa 
Swann,  a  member  of  thla  bar. 

Resolved,  That  we  cberleh  the  highaat  raapeet 
for  the  professiooai  learning  of  tba  deceased  | 
for  the  purity  and  uprightnesa  of  bia  profea> 
■ional  Ufa;  and  for  the  amiable  and  azoalleBt 
qualitiea  which  belonged  to  him  a*  a  man. 

Kesolred,  That,  to  testify  theas  sentiments, 
we  will  wear  the  usual  badge  of  mounting  for 
the  residue  of  the  term. 

Resolved,  That  Mr.  Qltpin,  the  Attomay-Oen- 
eral  of  the  United  Statea,  do  move  the  eonrt 
that  these  resolutions  b*  enterad  upon  tlw 
minutes  of  their  proeaedlngn. 
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OBITUART. 


JOSEPH  M.  WHITE,  ESQ. 


lb.  OQphi,  flw  Attornej-Onicnl  of  ttia 
United  SUtoi,  mftde  the  followlag  remarlu: 

*?  h»Te  beoi  Teqneited,  by  ft  meeting  of  the 
BMmben  of  tha  bar  uid  offloen  of  the  court  to 
preaent  a  oopj  of  the  reaolutione  they  hftve 
adopted  on  being  apprised  of  the  death  of 
Joaepb  H.  White,  of  Florida,  and  reapectfnlly 
to  aak  that,  with  the  approbation  of  the  court, 
they  maj  be  Inaerted  among  the  reeorde  of  iti 
proceeding*.  Then  record*  already  giTC 
abniidant  and  variona  evidenee  of  the  dietin- 
niithed  legal  abilitr  of  Ur.  White,  and  the 
debt  of  gratitude  that  Is  due  from  hi*  aeao- 
cUtM,  for  the  profound  reeearche*  he  made  in 
Inwiobea  of  juriiprodence  not  previouilj 
brought  to  the  notice  of  the  profeielon;  for  the 
light  hi*  own  intellect  haa  (bed  upon  them,  and 
for  the  eoUection  of  authentic  and  neceuarj 
document*  which  hie  seal  and  indnatrj  have 
made.  Such  act*  entitle  him  to  the  grateful  re- 
membranea  of  fail  profeMional  brethren;  but 
with  these  be  united  an  amenity  of  manner, 
and  a  generosity  of  diepoaitlon,  whieh  secured 
him  also  their  itrong  penonal  affection  and  re- 
gard. In  bearing  their  teatlmony  to  hii  merita, 
and  in  expreielng  their  feellnn  on  hie  death, 
tfaey  will  derive  no  amall  sratiflcatton,  if  this 
evidence  of  them  i*  permitted  to  be  placed  In 
the  archives  of  that  tribunal,  whose  approba- 
tion la  among  the  hlgheet  rewards  to  wnieh  an 
American  lawyer  can  aapire. 

"Tl  move,  Id  accordance  with  one  of  the  reao- 
lution*  to  which  1  have  referred,  that  these 
pToeeedlnn  of  the  members  of  the  bar  and 
officer*  of  the  court  be  entered  among  its  reo- 

To  whieh  Hr.  Cbief  Justice  Taney  made  the 
following  reply; 

rrhe  eourt  wiU  cordially  unite  with  the  bar 
in  paying  the  propoaed  honor*  to  the  memory 
of  Mr.  White.    Hi*  teaming  high  ebaraetar. 


and  amiable  deportment  had  won  for  Mm  tba 
respect  and  esteem  of  tfae  court,  and  we  aln- 
cerely  deplore  his  loss.  He  has  been  cut  off  In 
the  prime  of  his  life,  and  in  the  midst  of  his 
usefulness;  but  his  last  work,  upon  a  hlKbly 
important  branch  of  the  law,  will  be  an  endur- 
ing monument  of  hi*  talents  and  industry. 

"The  eourt  will  order  the  proceedings  of  the 
bar  to  be  entered  of  record,  acoordbg  to  their 
request." 

Whereupon  It  la  ordered  by  the  court  that 
the  following  proceedings  be  entered  upon  tho 
minutes,  viz.: 

At  a  meeting  of  the  gentlemen  of  the  bar  of 
the  Supreme  Court  of  the  United  Btates,  and  of 
the  offleen  of  the  court,  at  the  Court  Room  in 
the  Capitol,  on  Tuesday,  the  <th  of  February, 
1840. 

The  Honorable  Samuel  L.  Bout  bard  w«« 
called  to  the  chair,  and  Qeneral  Walter  Jones 
appointed  secretary. 

The  following  re«>lution*  were  eubmitted  by 
Joieph  R.  logersoll,  Esq.,  and  unanimously 
adopted,  viz.: 

Reeolved,  That  the  members  of  this  bar,  and 
tfae  officers  of  this  court  feel,  with  deep  sensi- 
bility, the  loss  which  tfae  profession  and  the 
country  have  sustained  in  the  death  of  Joseph 
U.  White,  a  member  of  this  bar. 

Kesolved,  That  we  cherish  the  hiefaest  respect  .^ 
for  the  professional  learning  of  the  deceased;  ^ 
for  the  purity  and  uprightness  of  hia  profea-^ 
sional  life;  and  for  the  amiable  and  excellent^ 
qualitie*  which  belonged  to  him  a*  a  man. 

Resolved,  That,  to  testify  these  sentiment^^ 
we  will  wear  the  usual  badge  of  mourning  dnr  ^ 
ing  the  residue  of  the  term. 

Besolved,  That  Mr.  Gilpin,  the  Attomey-G 
eral  of  the  United  States,  do  move  tfae  c« 
that  theae  resolutions  be  entered  upon  tha  n 
utea  of  their  proeeedings. 
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The  Hon.  Joseph  Stokt,  AmocMm  Jiutic«. 
Hw  Hon.  Skith  Thohpsor,  Amociktc  Justleo. 
The  Hon.  John  MT^ui,  AasoeJAte  JiuUce. 
The  Hod.  Hkhbt  Baldwim,  AasocUt*  Justioa. 
The  Hon.  James  H.  Wathe,  Asaociate  Jiutiei. 
Hie  Hon.  Phiup  F.  Babboub,  Aisociate  Jiutiee. 
The   Hon.   Joiur   Catboh,   AASocfa.t«   Juatfee, 
■The  Hon.  Johh  M'Kihlet,  AuodAte  Jiutle^ 

Hekkt  D.  Oilpir,  Esq.,  Attonier-0«nenL 
Rich  ABU  Pbtebb,  Eaq.,  Reporter. 
AixxARDEB  Uuhtkb,  Eiq.,  MaiTshkl. 
WiLUAH  Thomas  fifanT't  Saq.,  Clerk. 
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THE  DEOISIONa 


Supreme  Court  of  the  United  States, 


JANUARY  TERM,  1840. 


I*]   *JOeS^  KTANB,  FUbUS  In  Error, 
BTEBLINa  H.  GEK,  Defcnduit  In  Error. 


It  li  tbe  Mttltd  doetiiat  ol  the  Saprama  Court  of 
thm  UBLted  Btatca  tbtt  ■  writ  at  moi  Ami  Dot  Ila 
from  the  Clrcalt  Court  on  ■  rtluial  of  •  mollou  to 
qnaili  ui  tzecDtlon ;  Boch  retoa&l  not  twins  ■  BOBl 
ja^BBtBt,  onder  the  twtntj-Mcond  wetlon  of  Ott 
i^mtry   Act  of   lT8k 

Tbe  optnlen  of  th«  court  on  tb*  cut  of  Borl*  t- 
ZMCbarl*  *  Tnmu,   a   Fat«i«,  MS,  fdttd  and  Kl- 


_„ .         I  bUI 

of  nelwnge  dr»wn  bj  B>rria  Q.  Etuu  in  hTor 
oT  Tbomu  Brans,  on  Q«orge  M.  R]*w,  of  Mo- 
bile, for  fira  thouaand  three  hundred  and  fifty 
dollua,  dated  16Ui  Deeemb«r,  1B84,  due  twelve 
namtha  after  d«te,  n^jotiable  and  parable  at 
CIm  offie*  ot  diaeonnt  tid  depoait  of  the  Branch 
k  of  tbe  United  SUto*  at  Mobile ;  for  value 


The  dediu-atloD  doea  not  charge  that  notlee 
of  the  non-aeeeptanea  wm  given  to  the  in- 
doracr.  No  proof  wna  given  at  the  trial  of  auoh 
■Mtioe. 

To  thU  declaration  the  defendant  (the  In- 
<l«r«er  of  the  hUI)  demurred,  and  the  plaJntlff 
^r*a  nonenlted:  afterwardi,  at  the  tame  term, 
^Im  Bonauit  WM  struck  out,  and  the  cauie  eon- 
tinaed.  At  the  next  term  a  inrj  was  impan- 
*l«4,  who  found  a  verdict  for  plaintiff,  on  which 
Judsment  was  sntered. 

^Thomas  Evans,  the  defendant  (n  this  Jndg- 
■B«xit,  died  ISth  September,  183T;  and,  on  the 
XStli  Maxdt,  1838,  a  fleri  faolM  issued  on  the 


Judsment. 
»•]     The  I 


'938;  but  the  eonrt  overruled  the  motfon,  and 

^a"d 

The  t_ 

pB^Jntlfl  In  error.    >fo  ooimssl  appssred  for  the 
ttATendsnt. 

Vor  the  plaintiff  in  error  it  was  contended 
*^ss«t  the  jadgment  of  the  Cirentt  Oourt  was 
^rtoataoM,  beeanas  It  did  not  appaw  on  the 


record  that  a  plea  was  filed  b^  the  defendant 
to  the  plaintilTa  declaration,  or  that  anj  lasua 
was  joined  before  the  trial  of  the  cause. 


2.  No  notice  of  the  non-acceptance  of  the  bUI. 
of  exchange  was  charged  in  the  declaration, 
nor  proved  at  the  trial. 

3.  No  judgment  waa  given  b;  the  court  on ' 
the  demurrer  of  tbe  defendant. 

4.  The  judgment  of  the  (Srcuit  Court  sns- 
taining  the  execution  waa  erroneous. 

Mr.  Ke7  stated  that  the  cause  had  baa* 
brought  up  mainly  upon  the  motion  to  quash 
the  execution;  and  the  question  was,  whether 
the  court  would  sustain  a  writ  of  error  on  that 
ground.  He  dted  4  Crsnch,  324;  6  Cranch,  £31, 
2Sfi;  7  Wheat  634;  8  Peteri,  206.  In  the  ease 
before  the  oourt,  the  execution  wsa  issued 
against  the  property  of  a  dead  man.  Thomas 
Evans  died  In  1B3T.  A  esse  waa  decided  1^  this 
court  which  goes  fully  np  to  the  <]ueition  In 
.,,_      ._.        *.__._    ..     2acharie    ft    Turner,    6 


»  goes 
Boyl 


this    [ 
Peters,  MS. 

Mr.  Justice  Catron  delirwed  the  opinion  of 
the  court  I 

The  principal  matters  appearing  in  the  record 
are  not  now  open  to  investigation,  being  the 
same  adjudged  of  by  thii  court  In  1837,  the  re- 
port of  which  ii  found  in  11  Petera,  81. 

The  original  judgment  against  Thomst  Evsnn 
was  rendered  at  Uay  Term,  1838.  No  exeen- 
tion  seema  to  have  isaned  until  10th  Hsreh, 
1838,  when  one  waa  taken  out  bearing  teste  the 
second  Monday  of  October,  1B37,  and  returna- 
ble the  second  Monday  of  April,  1838. 

Nothing  appears  in  the  recoil  ihowing  that 
Thomas  Evana  was  dead,  save  an  affidavit  of 
one  of  his  sona,  and  the  drcumstance  that  the 
administrator's  name  is  used  in  prosecuting  the 
writ  of  error:  but  no  suggestion  of  the  desth 
of  Thomas  Bvane,  nor  any  revival  of  the  judg- 
ment against  his  administrator,  ii  found. 

The  execution  wsa  levied  on  sundry  slsvsa, 
and  a  bond  given  for  their  delivery,  which  re- 
cites  toat  the  execution,  tn  virtue  of  which  tiM 
levy  was  made,  bore  teste  at  May  Term,  lSS6i 
and  to  this  date  the  writ  msy  have  had  re- 
lation, by  the  lawa  of  Alsbsms  nnd  the  facta  of 
the  ease. 

One  of  the  sons  of  Thomas  Evans  made  aa 
affidavit,  stating  b)s  fsther  to  have  died  on  the 
12tb  day  of  September,  1837,  on  which  tbe 
motion  to  quash  the  execution  and  deliven 
bond  was  founded.  The  motion  was  refused; 
but  for  what  particular  rsason  does  not 
■   >Vl 
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BuTMEMM  CouBT  <ff  THK  UmnED  Btatbs. 


TTor  to  the  Circuit  Conrt  of  the  Uiilt«d 
■tea  for  the  District  of  North  Carolina- 
:b  cmae  was  argued  at  January  Term,  1839. 
r.  Cox  for  the  plaintiffs  in  error,  and  bf 
ir«b*t«t  for  the  defendant.     It  waa  held 

adviMment  until  this  term. 
!  e«a«  la  tullf  atated  In  the  opinion  of  tba 

.  Jnitlce  H'Lcaa  delivered  the  opinion ; 
ia  caM  cornea  before  the  court  on  a  writ  of 
to  the  Circuit  Court  of  North  Carolina. 
)  leaaora  of  the  plaintilT  brDU|;bt  their 
1  of  ejectment  to  TecoTer  the  poasesaioti 
arty-nine  thouiand  nine  hundred  and 
■.r  aorea  of  land,  in  Haywood  Countj,  and 
iMd  la  tlia  declaratioD  by  mctea  and 
la.  On  the  trial,  certain  exceptions  were 
1  bj  the  plaintiff  to  the  ruling  of  the 
;  and  the  verdict  being  not  guilty,  •  judg- 
In  favor  of  the  defendant  was  enter^ 
iviae  tbia  judgment,  thia  writ  of  error  ia 

1  leaaon  of  the  plaintiff,  to  ■uataln  their 
I,  offered  in  evidence  a  grant  from  North 
iita  to  William  Gathcart,  for  the  land  da- 
>d  in  the  declaration,  dated  the  2Dth  July, 
and  founded  *on  entriea  made  in  the  [*S 
-taker's  ofGce,  of  the  Countv  of  Bun- 
a,  in  said  State,  In  the  year  l7BG,  within 
miti  of  Mid  county.  It  was  admitted  that 
itle,  if  any,  had  descended  to  the  lessora  of 
laintiff,  and  that  at  the  oommencement  of 
ction  the  defendant  waa  in  poasession;  and 
that  the  land  waa  within  the  limits  of  the 
lOry  described  in  the  6th  section  of  the 
)f  North  Carolina,  1763,  entitled  "An  Act 
pening  the  land  office  for  the  redemption 
ecie  and  other  certiflcatea,"  etc  And  the 
queations  arising  out  of  the  instructions 
whether  at  the  dates  of  the  entry  and 
;,  the  land  was  within  the  Indian  country, 
f  it  waa,  whether  the  entry  and  grant  wars 

■  limits  of  the  Indian  country  within  the 
I  of  North  Carolina  were  established  by 
iea  made  between  the  United  Stat«s  and 
3ierokeB  tribe  of  Indians. 
e  first  treaty  waa  concluded  at  Hopewell, 
!Otb  November,  1786.     The  fourth   article 


Mil,  between  the  aaid  Indians  and  the  citi- 
of  the  United  SUtes,  etc.,  shall  begin  at 
mouth  of  Duck  River,  on  the  Tennessee; 
;e  running  northeaat  to  the  ridge  dividing 
raters  running  into  Cumberland  from  thoaa 
ing  Into  the  Tennessee,  thence  easterly 
[  the  aaid  ridge  to  a  northeast  Hoe,  to  ba 
which  shall  strike  the  River  Cumberland 
'  miles  above  Nashville;  thence  along  said 
to  the  river;  thence  up  the  aaid  river  to  the 
where  the  Kentucky  road  crosses  the  rivers 
M    to    Campbell's    line,    near    Cumberland 

thence  to  the  mouth  of  Cloud's  Creek  on 
ton,  thence  to  the  Chimneylop  mountain; 
M  to  Camp  Creek,  near  the  mouth  of  Big 
istone  on  Nalichuchey;  thence  a  southerly 
le  six  miles  to  a  mountain;  thence  soutt; 
le  North  Carolina  line;  thence  to  the  South 
lina  Indian  boundary;  and  along  the  saoaa 
liwest  over  the  top  of  the  Occunna  Monn- 

till  it  shall  atriks  Tugalo  River;  thcnew 
Fetors  14. 
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a  dirwt  Hiie  to  tbe  top  of  tbe  CumbM  Maun- 
tain;  thence  to  the  head  of  the  aouth  fork  of 
tbe  OMonnm  Blver." 

The  trektj  of  Holaton,  which  wu  concluded 
the  £d  July,  17D1,  altered  tbe  limits,  u  eatab- 
liahed  by  tjie  Hopewell  treaty,  and  declared 
that  "the  line  (bould  begin  at  the  top  of  the 
Cnrrabee    Mountain,    where     the     creek     line 

SasscB  it;  tbenee  a  direct  line  to  Tugalo  River; 
benee  northeast  to  the  Occunna  Mountain,  and 
over  tbe  aame  along  the  South  Carolina  Indian 
botindarj  to  tbe  North  Carolina  boundary; 
tbeoce  north  to  a  point  from  which  a  line  !■ 
to  be  extended  to  the  Biver  Cllneb,  that  ehall 
pau  tbe  Holaton  at  the  ridge  which  diridee  the 
'water*  running  into  Little  River  from  those 
ruDning  into  the  Tenneseee;  thence  up  the 
River  Clinch  to  Campbell'*  line,  and  along  the 
■ama  to  the  top  of  Cumberland  Mountain; 
thence  a  direct  line  to  the  Cumberland  River, 
where  the  Kentucky  road  croiMea  it;  thence 
down  the  Cumberland  River  to  a  point  from 
which  a  louthwett  line  will  strike  the  ridge 
which  divides  the  waters  of  Cumberland  from 
those  of  Duck  River,  forty  miles  above  Nasb- 
•  *]  Tille;  'thence  down  tbe  said  ridn  to  a 
point  from  where  a  southwest  line  will  strike 
the  mouth  of  Duck  River." 


be  ascertained  and  marked  plainly,  by  ttiree 
persons  appointed  on  tbe  part  of  the  United 
States,  and  three  Cheiokeea  on  the  part  of  their 

Another  treaty  was  made  with  the  Cherokees 
mt  Philadelphia,  the  2eth  June,  1704,  in  which 
it  was  stated  that  tbo  Treaty  of  Bolston  had 
not  been  fully  carried  into  effect;  and  in  the 
second  article  it  was  "stipulated  that  the 
boundaries  mentioned  in  the  fourth  article  of 
the  said  treaty  shall  be  actually  ascertained 
■ad  marked  In  the  manner  preacribed  by  the 
••id  article,  whenever  the  Cherokee  Nation  shall 
have  ninety  days'  notice  of  tbe  time  and  place 
at  which  the  coid  mission  era  of  the  United 
Btatea  intended  to  commence  their  operation. 

The  whole  extent  of  the  line  designated  by 
this  treaty  never  appears  to  have  been  run  and 
mcrkcit.  Some  parts  of  it  were  not  run  be- 
caiuse  the  country  through  which  it  passed  was 
mounts inr>i IS  and  uninhabitable.  On  the  7th 
October,  17<.K!  [1  American  State  Papera,  Indian 
AtTairs,  630),  Governor  Blount  having  given 
Iho  notice  to  the  Cherokeea  required  by  the 
treaty,  ander  the  direction  of  the  Seto^tary  of 
War,  instructed  David  Campbell,  Charles 
U'Clnng,  and  John  M'Kee,  commissioners  for 
extending  the  line  between  the  United  States 
and  the  Cherokees,  according  to  the  treaty  of 
Bolston,  to  meet  the  next  day  at  Major  Craig's 
on  Nine  Mile  Creek,  to  extend  the  line.  And 
the;  were  instructed  in  case  the  commissioners 
•ppeared  on  the  part  of  the  Indians  to  run  the 
luie,  but  If  tbe  Indians  did  not  attend,  they 
were  required  to  examine  where  the  ridge 
which  divides  the  waters  running  into  Little 
River  from  those  running  into  the  Tennessee 
■trikea  the  Holston;  and  extend  the  line  from 
thence  lo  Clinch  River,  and  again  from  the 
ridge  to  the  Chilhowee  Mountain,  paying  strict 
regard  to  the  treaty. 

In  thtir  report,  the  30th  November  ensuing, 
the  commissionera  say  that  "the 

a*  L.  «a. 


on  the  part  of  the  Cherokees  did  not  attend, 
and  we  proceeded  to  examine  with  great  atten- 
tion for  the  ridge  which  divides  tbe  waters  of 
the  Tennessee  from  those  of  Little  Biver,  and 
tracing,  it  found  it  a  plain  leading  ridge,  and 
that  it  struck  the  Holaton  at  the  mouth;  but 
having  heard  it  suggested  that  the  Indians  bad 
in  contemplation,  at  the  time  the  treaty  was 
made,  a  ridge  which  they  supposed  would  strike 
the  Holaton  higher  up,  we  did  not  oontent  our- 
selves, but  retraced  the  ridge,  and  examined 
well  the  south  bank  of  the  Hoiaton,  and  the 
result  was  that  we  were  perfectly  convinced 
that  tbe  ridge  which  divides  the  waters  of 
Termesaee  and  little  River,  strikes  the  Holston 
at  tbe  mouth,  and  at  no  other  part." 

"We  then  proceeded  to  run,  but  not  to  mark, 
a  line  of  experiment,  from  the  point  of  the 
ridge  in  a  aouthesat  direction  to  the  Chilhowee 
Mountain,  distance  seventeen  and  a  half  miles^ 
and  again  from  thence  to  the  Clinch,  in  a  north- 
west direction,  distance  nine  miles,  and 
'found  that  line,  continued  to  tbe  south-  [*7 
east,  would  intersect  the  Tennesaee  ahortly 
after  it  ooased  tbe  Chilhowee  Mountain,  conse- 
quently take  sway  all  the  Indian  towns  lying 
along  the  south  aide  of  the  Termesaee.  This 
showed  the  necessity  of  turning  the  direction 
more  to  the  east  and  west;  and  it  Is  our  opin- 
ion  that  a  line  extended  from  tbe  point  of  the 
ridse  aforesaid  south  sixty  degrees  east  to 
Cbuhowee  Mountain,  again  from  the  point 
ntHth  sixty  degrees  west,  will  form  the  true 
line  from  Chilhowee  Mountain  to  Clinob,  be- 
tween the  United  States  and  the  Cherokees,  ac- 
cording to  the  Treaty  of  Holston.  The  more 
fully  to  elucidate  this  report,  we  present  you 
with  a  map,  which  we  believe  is  nearly  correct, 
on  which  both  the  lines  are  laid  down." 

This  line  left  several  white  settlers  within 
the  Indian  lands. 

In  transmitting  this  report  to  the  War  De- 
partment, Governor  Blount  remartca;  "As  the 
geography  of  tlie  country  generally  cannot  be 
known  to  you,  there  being  no  correct  map  of 
it,  I  think  it  necessary  to  inform  you  that  the 
country  to  the  east,  or  rather  southeast,  of 
Chilhowee  Mountain,  through  which  the  line  re- 
ported upon,  if  continued  beyond  it,  will  pass 
for  fifty  or  sixty  miles  is  an  entire  bed  or  ledge 
after  ledge  of  mountains,  that  is,  until  It 
intersects  tbe  line  which  is  to  be  extended  south 
from  the  northern  boundary  of  North  Carolina, 
near  which  no  settlements  can  be  formed; 
hence  I  conclude  it  will  not  be  essential  to  ex- 
tend it.  That  which  the  line  reported  on  will 
Intersect,  if  continued,  meaning  that  which 
runs  south  from  tbe  north  boundary  of  North 
Carolina,  I  caused  to  be  run,  and  marked  about 
sixty  miles  from  tbe  mouth  of  M'Namee's  Creek 
to  Rutherford's  War  trace,  by  Mr.  Joseph 
Harden,  in  tbe  course  of  last  winter.  Harden 
did  not  run  north,  as  required  by  the  Treaty 
of  Holston,  but  south,  according  to  the  Treaty 
of  Hopewell."     Tbe  writer  then  states  certain 

erta  of  tbe  line,  which,  in  his  opinion,  need  not 
run. 
In  a  letter  from  Governor  Blount  to  tb* 
Secretary  of  War  (1  American  State  Papers, 
Indian  Affairs,  629),  dated  July  IStb,  1791,  in 
reference  to  the  Treaty  of  Holston,  concluded 
tbe  2d  of  the  same  month,  says:  "Acoording  to 
mj  inatructiona,  1  propose  that  tbe  ridge  divid- 
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bg  tlw  watan  of  TennMaM  from  thoM  of  lit- 
tit  River  ihaald  foim  a  part  of  tha  bonndarr) 
but  Uie  Indiana  would  not  agree  to  it;  but  m- 
■Iited  on  ft  straight  line  ^ch  ahoold  orou 
the  HoUtoQ  where  that  ridge  ahould  strike  it; 
ud  were  ao  (Irmly  fixed  in  their  determination, 
thftt  I  could  Dot  prevail  on  them  to  agree  to 
taj  other."  And  in  another  letter  from  Oov- 
wnor  Blouot  to  the  Secretary  [tame  pi^)> 
dat«d  2d  March,  1792,  he  aaya:  n  can't  £ie>lp 
Wimirlrflig  that  I  proposed  at  the  treaty  that 
the  ridge  should  be  the  liue.  You  will  reeoltect 
that  I  was  so  instructed;  and  the  chiefs  were 
uoanimously  opposed  to  it,  saying  it  should  be 
a  straight  line;  and  that  it  was  an  evidence 
that  my  heart  was  not  straight  that  I  wanted 
ft  crooked  line.  The  difficulty  will  be  in  run- 
ning the  line  to  ascertain  where  the  ridge  that 
divides  the  waters  of  Little  River  and  Tennes- 
see will  strike  the  Eolston;  for  it  seems  the 
»*1  white  people  'cannot  agree  upon  it — a  dx- 
cumstauee  unknown  to  me  at  the  time  the 
Indians  proposed  it;  but  from  the  best  informa- 
tion I  can  obtain,  I  am  induced  to  believe  it 
will  prove  to  be  lower  down  than  they 
pected;  and,  in  that  case,  it  is  my  opinion  that 
the  words  of  ths  treaty  ought  not  to  be  so 
strictly  adhered  to  as  to  eive  them  any  great 
degree  of  diaaatisfsction.  In  his  answer  of 
82d  April,  1792,  the  Secretary  of  War  aays:  "I 
am  commanded  by  the  Preaident  of  the  United 
States,  to  whom  your  letters  are  constantly 
submitted,  to  say,  with  respect  to  your  rti- 
marks  upon  the  line  at  little  River,  that  you 
will  he  pleased  to  make  a  liberal  construction 
of  that  article,  so  as  to  render  It  entirely 
satisfactory  to  the  Indians,  and  at  the  same 
time  as  consistently  as  may  be  with  the 
twftty." 

On  tbe  2d  October,  1799,  the  Treaty  of  Tel- 
lieo  was  entered  into,  which  contained  the  fol- 
lowing preamble;  "Whereas,  the  treaty  made 
ftnd  concluded  on  Holstoo  River,  on  the  2d  of 
July,  17U],  between  the  United  BUtes  and  the 
Cherokee  Nation  of  Indians  had  not  been  car- 
ried into  execution  for  some  time  thereafter,  by 
reason  of  some  misunderstanding  which  had 
arisen;  and  whereas,  in  order  to  remove  such 
misunderstanding,  and  to  provide  for  carrying 
the  said  treaty  into  elfpct,  and  for  re-estab- 
lishing mors  fully  the  peace  and  friendship  be- 
tween the  parties,  another  treaty  was  held, 
made  and  conclud^,  by  and  between  them  at 
Philadelphia,  the  2eth  of  June,  1794;  in  which, 
among  otber  things,  it  was  stipulated  that  the 
bouniuries  mentioned  in  the  fourth  article  of 
the  said  Treaty  of  Holston  should  be  actually 
ascertained  and  marked  in  the  manner  pre- 
scritied  by  the  said  article,  whenever  the  Chero- 
kee Nation  should  have  ninety  days'  notice  of 
the  time  and  place  at  which  the  commission- 
ers of  the  United  States  intended  to  com- 
mence their  operations;  and  whereas  further 
delays  in  carrying  the  said  fourth  article  into 
complete  effect  did  take  place  so  that  the 
boundaries  mentioned  and  described  were  not 
regularly  ascertained  and  marked  until  the 
Utter  part  of  the  year  1797;  before  which  time, 
and  for  want  of  knowing  Uie  direct  course  of 
said  boundary,  divers  settlements  were  made  by 
dtliens  of  the  United  States  upon  the  Indian 
lands,  over  and  beyond  the  boundaries  so  men- 
tioned and  described   In  the  said  article  ftnd 


Indian  lands,  by  authority  of  the  United  8Ut«a, 
as  soon  after  the  bonndviee  had  been  ao  IftV- 
fuUy  aaoertained  and  marked  aa  the  natma  at 
the  case  had  admitted." 

Tbe  foortb  attleb  declarest  "^n  acknowladg- 
ment  for  the  protection  of  the  United  Stataa, 
and  to  the  aonsiderations  hereafter  expreaaad 
and  contained,  the  Cherokee  Nation  ureea,  and 
does  hereby  relinquish  and  cede  to  the  United 
States,  all  the  lands  within  the  following  point* 
and  lines,  viz.,  from  a  point  on  the  Tennessee 
River,  below  Tellico  Blockhouse,  called  the 
Wildcat  Rock,  in  a  direct  line  to  the  ICtitia 
Spring,  near  the  MaryvUIe  road  leading  from 
Tellico,  From  the  said  spring  to  the  Chilbowee 
Mountain,  by  a  line  so  to  be  run  as  will  leave 
alt  the  farms  on  Nine  Mile  Creek  to  the  north- 
ward and  eastward  of  it;  and  to  be  continued 
along  Chilhowee  Mountain  until  *it  [*• 
strikes  Hawkins's  line.  Thence  along  the  said 
line  to  the  Great  Iron  mountain;  and  from  the 
top  of  which  ft  line  to  b«  continued  in  a 
southeasterly  eourse  to  where  the  most  south- 
erl;p  branch  ot  ths  Little  Blver  crosses  the 
divisional  line  to  Tngalo  River,  and  from  the 
place  of  t)eginning  at  the  Wildcat  Rock  down 
to  the  northeast  margin  of  the  Tennessee  Rivsr 
(not  including  islands),  to  a  point  or  place  one 
mile  above  the  junction  of  that  river  with  tbe 
Clinch,  and  from  thence  by  a  line  to  be  drawn 
In  a  right  angle  until  it  intersects  Hawicins's 
line  leading  from  Clinch.  Thence  down  the  said 
line  to  the  River  Qinch;  thence  up  the  said 
river  to  its  junction  with  Emmery's  River;  and 
thence  up  Emmery's  River  to  the  foot  of  Cum- 
berland Mountain,"  etc. 

The  6th  article  provided  that  this  line  should 
he  run  and  marked  under  the  superintendence 
of  commissioners  appointed  by  both  parties, 
and  that  maps  should  be  made,  one  of  whieh 
was  to  be  deposited  in  the  War  Office. 

The  Indian  boundary  established  by  the 
Treaty  of  Holston  calls  for  certain  lines  and 
natural  objects,  which,  it  would  seem,  give  aa 
much  certainty  to  a  boundary  as  could  well  be 
given,  short  of  a  marked  line  or  water-course. 

It  was  to  begin  at  the  top  of  the  Cumdiee 
Mountain,  where  the  Creek  line  passes  it.  'Ibia 
mountain  is  in  the  State  of  Qeorgia,  and  is  des- 
ignated on  the  maps  of  that  State;  and  "where 
the  Creek  line  passes  it,"  is  easily  ascertained. 
From  this  point  the  line  was  to  run  direct  to 
Tugalo  River,  an  object  well  Icnown,  and 
marked  on  the  maps;  thence  northeast  to  tbe 
Occunna  Mountain,  and  over  the  same  along 
the  South  Oftrolinft  Indian  boundary  to  the 
North  Carolfnft  boundary.  This  mountain  is 
designated  on  the  map,  and  the  boundariee 
called  for,  being  established,  were  known. 
From  the  North  Carolina  southern  boundary, 
the  line  wss  to  run  north  to  a  point  from  which 

tine  Is  to  be  extended  to  the  River  Clinch, 


from  those  running  Into  the  Tennessee. 

The  point  at  which  tbe  line  shall  strike  tbe 
Holston,  at  the  ridge,  not  being  certain,  gave 
rise  to  some  controversy  shortly  after  the  date 
of  the  treaty.  The  oommlssioners  appointed  to 
run  the  line  in  1792,  found  that  by  tracing  tbe 
ridge,  It  led  to  the  Junetion  of  the  Holston  aitd 
Fet«ra  1«, 
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TenneMM  rivm;  sad  eonKqnentlf,  If  tli« 
t«rmlnBtioii  of  the  ridg«  wu  tnB  place  within 
Um  meaning  of  the  treaty  where  the  line  ihould 
emu,  it  miut  cross  the  HoUton  at  its  mouth. 
But  that  thia  wae  sot  the  conBtruction  given  to 
tlie  treaty  by  the  parties  to  it  Is  clear  from  the 
letters  of  GoTemor  Blount,  who  negotiated  it, 
to  the  SecreUry  of  War.  The  same  day  the 
treaty  was  concluded,  he  writea:  I  have  con- 
clude a  treaty  which  includes  all  the  white  aet- 
tlen,  except  those  south  of  the  ridge  dividing 
tbe  waters  of  Little  River  from  those  of 
Tenneesee.  And  again,  July  16th,  ITBI,  he 
says;  "I  proposed  that  the  ridge  dividing  the 
waters  of  Tennessee  front  those  of  Little  River 
■bould  form  a  part  of  the  boundary,  but  the 
Indians  would  not  agree  to  it;  and  were  so 
firmly  fixed  in  their  determination,  that  1 
10*]  'could  not  prevail  on  them  to  agree  to 
•ny  other.  Thia  line  is  mot  so  limited,  as  to  the 
point  at  which  it  shall  leave  the  north  tine,  or 
mX  which  it  ahall  stritce  the  Clinch,  hut  that  it 
may  be  so  ran  as  either  to  include  or  leave  out 
tbe  settlers  south  of  the  ridge;  the  only  stipu- 
Ifttions  respecting  it  are  that  it  shall  cross  the 
Bolston  at  the  ridge."  And  again,  in  a  letter 
of  2d  March,  1792;     *?  can't  help  remarking 


was  so  instructed,  and  the  chiefs  were  unani- 
mously opposed  to  it,  saying,  it  should  be  a 
•trai^t  une."  And  he  says  that  "the  ridge 
win  atrilce  the  Holston  lower  down  than  was 
expected;  and.  In  that  esse,  it  is  my  opinion 
that  the  words  of  tbe  treaty  ought  not  to  be 
•o  strictly  adhered  to,  as  to  give  them  any 
great  degree  of  dissatisfaction."  In  his  answer, 
the  Secretaty  of  War  says,  by  command  of  the 
Prealdeht:  *^ou  will  make  a  liberal  construc- 
tion of  that  article,  so  as  to  reader  it  entirely 
••tisfaetory  to  the  Indians."  The  Indians  re- 
monstrated, and  required  the  white  settlers 
•outh  of  the  ridge  to  be  removed. 

In  the  talk  of  the  President,  dated  2Tth 
August,  I79B,  to  the  Cherokees,  which  was  sent 
to  them  preparatory  to  the  Treaty  of  Tellico, 
he  says,  it  was  expected  that  the  Holston 
Treaty  line  would  have  included  a  great  pro- 
portion of  the  frontier  white  settlers,  but  it 
proved  otherwise  when  the  line  was  run.  The 
words,  "ahall  pass  the  Holston  at  the  ridge 
which  divides  the  waters  running  Into  Little 
River  from  those  running  Into  the  Tennessee," 
do  not  necessarily  imply  that  the  line  shall 
cross  the  Holston  at  the  point  where  the  ridge 
torminates.  Little  River  falls  into  the  HoUton, 
kod  the  general  course  of  the  ridge  would 
■trike  the  Holston  some  distance  above  its 
aitnith.  And  when  we  consider  that  the  Indiana 
refused  to  make  tbe  ridge  the  boundary,  and 
would  agree  to  no  other  than  a  straight  line; 
■nd  that  neither  party  seems  to  have  considered 
the  place  of  crossing  at  the  mouth  of  the 
Holston,  we  thinlc,  in  the  language  of  the 
Frceldent,  through  the  Secretary  of  War,  "tbat 
m  liberal  construction  of  thia  elause  of  the 
treaty  should  be  given." 

But  It  Is  unnecessary  to  consider  the  eoire- 
■pondence  of  Governor  Blount,  the  report  of 
tbe  commissioners  of  ITfti,  or  the  words  of  tbiH 
■rtiele  of  the  treaty,  with  the  view  to  give  to  it 
•  satisfactory  construction,  aa  the  parties  in  Ihi- 
treaty  near  Tellico  have  given  to  it  a  prac- 
tical construeUon. 
1*  bed. 


In  this  treaty,  the  parties  (ay.  that  for 
certain  causes  enumerated,  the  boundaries 
mentioned  and  described  in  the  fourth  article 
of  the  Treaty  of  Holston  "were  not  regularly 
ascertained  and  marked  until  the  latter  part  ot 
the  year  1707." 

The  second  article  provides  that  the  treatiei 
subsisting  between  the  present  contracting  par- 
ties are  acknowledged  to  be  of  full  and  operat- 
ing force,  together  with  the  construction  and 
usage  under  their  respective  articles,  and  so  to 
continue.  And  in  the  third  article  it  is  declared 
that  the  limits  and  boundaries  of  tbe  Cherokee 
Nation,  as  stipulated  and  marked  bv  the  exist- 
ing treaties  twtween  the  parties,  shall  be  and 
remain  the  same,  where  not  altered  by  tbe 
present  treaty. 

•The  object  of  the  government  in  enter-  [*11 
iug  into  this  treaty  was  to  purchase  the  Indian 
territory  into  which  white  settlers  had  in- 
truded, at  and  near  Nine  Mile  Creek,  and  per- 
haps at  other  places.  The  line  established  was 
run  snd  marked,  and  we  have  the  original  map, 
or  a  copy  of  the  survey,  before  us,  which  was 
returned  to  the  War  Department. 

That  this  purchase  was  of  territory  not  in- 
cluded in  the  boundaries  ot  the  Holston  Treaty 
will  not  be  disputed.  And,  from  tbe  Isnguags 
of  the  third  article,  it  is  clear  that  the  parties 
did  not  intend  to  establish  an  entirely  new 
boundary,  but  to  make  such  alterations  of  th* 
Holston  tioundary  as  should  secure  the  object 
of  the  United  States. 

The  land  lying  southwest  of  the  Holston 
boundary  belonged  to  the  Indians,  and  It  was 
a  part  of  this  land  that  was  purcbAsed  by  tbe 
Treaty  of  Tellico.  Of  course,  this  purchase  ex- 
tended from  the  Holston  treaty  line  southerly. 
For  no  one  can  suppose  that  a  strip  of  Indian 
land  would  be  left  between  the  treaty  lines  of 
Uolaton  and  Tellico.  The  facte  go  clearly  to 
show  that  the  Tellico  purchase  waa  up  to  the 
Holston  line,  and  that  the  part  of  tbat  tine  to 
which  the  purchase  did  not  extend  wss  desig- 
nated; and  the  point  where  the  Tellico  line 
varied  from  it,  so  as  to  include  the  lands  pur- 
chased, is  marked  on  tbe  map.  And  this  shows 
the  propriety  of  the  language  used  in  the  third 
article  of  the  Tellico  Treaty— that  "the  boun- 
daries should  remain  the  same  as  established  by 
existing  treaties,  where  not  altered  by  the 
present  treaty." 

The  line  of  this  treaty  was  to  begin  "at  tbe 
Wildcat  Rock,  in  a  direct  line  to  the  MilitU 
Spring,  near  the  idaryville  Road,  leading  from 
Tellico.  From  the  said  spring  to  the  ChiThowee 
Mountain,  by  a  line  so  to  be  run  as  will  leave 
all  the  farms  on  Nine  Mile  Creek  to  the  north- 
ward and  eastward  of  it;  and  to  be  continued 
along  Chilhowee  Mountain  until  ft  strikes 
Hawkins's  line."  This  line  is  laid  down  on  the 
map,  and  although  it  is  not  called  the  southera 
boundary  of  the  Holston  Treaty,  yet  it  is 
recognir.ed  as  the  northern  boundary  of  the 
territory  purchased  and  consequently  must  be 
the  Holston  boundary.  Hawkins's  line  extends 
from  Clinch,  crossing  the  Holston  some  miles 
above  its  mouth,  and  runs  between  the  waters 
Lif  Little  River  and  those  of  the  Tennessee,  as 
nppcars  from  the  map,  and  continues  until  it 
rpiiclies  tlie  summit  of  the  (ireat  Iron  Mountain. 
At  Ihis  point  a  nioiuiment  is  erectn);  hut  if 
ilic  line  were  e\t<-'iidcd  beyond  thii  easterly, 
it  wu  not,  probably,  marked;  and  ft  li  not 
SS.1 
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kid  down  on  the  plat.  It  li  probable  tliat  the 
originai  Bnrrey  of  thie  line  waa  deatrofed  when 
the  War  Office  waa  burnt  In  1800. 

From  tbe  Wilde*t  Rock,  the  TelUco  Treaty 
ealU  "to  nin  down  the  northeaat  margin 
the  TenncMce  River,  to  a  point  or  place  i 
mile  above  tlie  junction  of  tnat  river  with  the 
Clinch;  and  from  tbence  by  a  line  to  be  drawo 
ta  a  right  angle  nntil  It  intersects  Hawkint'i 
line  leading  from  Clinch."  Bere  is  another  reC' 
ocnition  of  this  line  a*  tbe  northern  boundarj 
Mthe  Indian  landa,  and,  consequent' 
eiUblished  bj  the  Holaton  Treatr. 
ia»]  'And  the  Tellico  Treaty  calls  ^ 
ar  strildog  Hawkins's  line,  by  running  near 
Nine  Mils  Creek,  and  along  Ghilhowee  Moun- 
tain, to  run  with  it  to  the  top  of  the  Great 
Iron  Uountain.  From  this  point  the  new  treaty 
line  varies  from  a  direct  course,  and  continues 
"southeasterly  to  where  the  most  southeasterly 
branch  of  Little  River  erossea  the  divisional  line 
ta  Tugalo  Biver." 

It  it  only  necessary  to  oompare  the  eonrse 
aod  objects  here  designated  with  the  south- 
eaatem  calls  of  ths  Holston  Treaty  line  to  see 
that  ths  Telltoo  line  includes  a  large  tract  of 
eountry  not  included  by  the  Holstoa  line.  The 
Holston  Una,  after  atilldng  the  Tugalo  River, 
rana  northeast  to  the  Oecunna  Uountain,  and 
over  ths  aame  along  the  South  Carolina  Indian 
boundary,  oontinui^  a  northeasterly  direction 
until  it  atriksa  the  North  Carolina  boundary; 


shall  pass  tbe  Holston  at  the  ridge. 

Ths  Tellioo  line  runs  southeasterI;r  nntil  it 
strikes  ths  divisional  line  to  Tugalo  lUver.  The 
Holston  line  calls  to  run  along  this  divisional 
line,  northeasterly  i  so  that  from  this  point 
these  lines  diverge  until  the  Holston  line  shall 
reach  the  point  of  connection  with  the  line 
drawn  from  the  Gineh. 

These  bonndaries,  from  the  point  of  Inter- 
section Ml  the  top  of  the  Qreat  Iron  Uountain 
to  the  point  of  intersection  on  the  SouCb  Caro- 
lina Indian  boundary,  include  a  large  tract  of 
country.  And  this  traet,  with  the  one  desig- 
nated by  Hawkins's  llns,  the  Tennessee  Nine 
Uile  Creek,  and  the  Clinch,  etc.,  constituted  tbe 
territory  purchased  by  the  Tellico  Treaty. 

This  recognition  of  Hawkins's  line  a*  the  In- 
dian boundary  wae  in  ITBS,  onl^  eight  year* 
after  tbe  boundary  was  established  by  the 
Treaty  of  Holston,  and  one  year  after  the  line 
is  dedared  to  have  been  run  and  marked.  The 
facts  in  rsnrd  to  this  line  were  recent,  and  of 
course  fresh  in  the  recollection  of  the  contract- 
ing parties.  It  was  a  matter  about  which  they 
could  not  be  miataken.  They  say  the  Holaton 
line  was  not  run  and  marked  until  the  latter 
part  of  the  year  1797,  and  the  United  States 
purchased  the  Indian  lands  up  to  Hawkins's 
line.  It  Is  true,  this  line  Is  not  m  terms  said  to 
be  the  boundary  established  by  tbe  Holston 
Treaty,  but  in  the  most  solemn  form  it  is 
reoognixed  to  be  the  boundary  of  the  Indian 


chase  onNine  Mile  Creek,  to  the  top  of  the 
Great  Iron  Uountain.  It  could  then  be  no 
other  than  the  Holston  Treaty  line,  for  in  that 

Krt  of  the  eountry  there  was  no  other  Indian 
undary  befon  tba  Treaty  of  TelUeow 


independent  of  this  treaty;  there  would  sl 

be  no  ground  for  doubt  under  the  recognitions 
of  that  line  in  this  treaty. 

It  is  contended  that  tbe  Holston  line  shonld 
run  from  the  Clinch,  crossing  the  Holston 
River  at  its  mouth,  and  continue  on  in  the 
same  direction,  until  it  shall  strike  the  NortL 
Carolina  boundary. 

■This  would  not  only  disregard  the  (*1S 
solemn  acts  and  recognitions  of  the  parties  to 
the  Holston  Treaty,  in  forming  the  treaty  of 
Tellioo,  but  it  would  also  disregard  the  lan- 
guage of  the  former  treaty.  It  calls  for  a  tin* 
running  nortli,  from  North  Carolina  boundary, 
to  a  point  that  shall  intersect  a  line  drawn  from 
the  Clinch,  crossing  the  Holston  at  the  ridge. 
This  call  to  run  north,  by  this  construction,  is 
wholly  disregarded.  And  oa  what  ground  ia 
this  construction  attempted  to  be  maintainedT 

The  answer  must  be  simply  on  the  call  for 
the  line  to  cross  the  Holston  River  at  tbe 
ridf^  A  call  in  itaelf  somewhat  indeflnite,  and 
which  was  never  eonstnied  by  the  Indiana  to 
mean  tbe  mouth  of  the  Holston;  nor  waa  nuih 
a  eoutruction  inaisted  on  by  the  United  States, 
either  at  the  time  the  treaty  was  concluded  or 
afterwards. 

The  Hopewell  Treaty  line,  in  running  a 
southerly  course,  strikes  the  northern  bounury 
of  North  Carolina  near  Nalichuchey,  and  ex- 
tends south  to  the  North  Carolina  line,  and 
tbence  to  tbe  South  Carolina  Indian  boundary. 

From   a   point    in   tbe   Hopewell    line,   near 
where    it    strikes    the   southern   boundary   of 
North  Carolina,  a  lins  seems  to  have  been  ma 
General  Pickens,  north  seventy-six  west  to 
I  State  road  leading  from  Ashville  to  Clay- 
L,   in   Georgia.     But   this   line   baa   no   oon- 
nection  with  any  other,  and  does  not  appear  to 
have  been  regarded  either  by  the  United  Statea 
or  the  Indians  as  any  part  of  the  line  eetab- 
lishcd  by  tbe  Holston  treaty.     It  was  certain- 
ly not  run  agreeably  to  the  treaty. 

The  evidence  establishes  very  satlafactorfly 
that  Hawkins's  line,  aa  far  as  it  goes,  is  the 
boundary  of  tbe  Holston  Treaty;  and  it  is  very 
clear,  from  the  language  of  tbe  treaty,  that 
from  tbe  Clinch,  croasing  the  Holston  River  at 
the  ridge  to  the  point  at  which  this  line  will 
intersect  a  line  run  north  from  tbe  southern 
boundary  of  North  Carolina,  a  straight  line  waa 
intended.  Of  this  no  doubt  can  exist;  and  it  ia 
only  necessary  to  extend  Hawkins's  line  froa 
the  top  of  the  Great  Iron  Uountain  eastward 
to  the  point  where  it  shall  intetsect  a  line  mo 
north  from  the  place  where  the  South  CaroUiUL 
'-dian  boundary  strikes  the  southern  boundarj 

North  Carolina.  This,  we  feel  authorized  to 
say,  from  the  evidence  before  ua,  constltntos 
the  boundary  of  tbe  Holston  Treaty. 

It  ia  arrued  that  It  was  not  in  tbe  power  of 
the  United  States  and  the  Cherokee  Nation,  by 
the  Treaty  of  Tellico  in  ITSB,  to  vary  in  any 
degree  the  treaty  line  of  Holaton  so  as  to  afleot 
private  rights,  or  the  rights  of  North  Carolina. 

The  answer  to  this  u  that  the  Tellioo  Treaty 
does  not  purport  to  alter  the  boundary  of  tho 
Holston  'Treaty,  but  by  tbe  acts  of  the  partieo 
this  boundary  is  recognized.  Not  that  a  nsw 
boundary  was  substituted,  but  that  the  oM  oao 
substantially  deaign^teiLv  ii  j\  i--' iv 

Mhn  14. 


IMt  Thx  Laaau  or  I 

mn  U1701M  deny  thftt  the  putiM  to  tb* 
Inftty  %n  competent  to  determine  any  diBputi 
nspecting  its  limits.  In  what  mode  can  a  con- 
trovenj  of  this  nature  be  bo  ■atisfactorilj  de- 
termined u  by  the  eoDtractins  parties.  If  theli 
14*]  language  in  the  treaty  be  wholly  *indeS- 
nite,  or  the  natural  object*  called  for  are  un- 
certain  or  contradictory,  there  ia  do  power  but 
that  wluch  formed  the  treaty  which  can  rem- 
•dy  such  defect*.  And  it  is  a  sound  principle 
of  national  law,  and  applies  to  the  treaty-mak- 
ing' power  of  this  govemment,  whether  exer- 
eiaea  witii  •  foreign  nation  or  an  Indian  tribe, 
that  all  questions  of  disputed  boundaries  may 
be  settled  by  the  parties  to  the  tieaty.  And  to 
the  eserdae  of  these  high  functions  by  the  gOT- 
eminent,  within  its  conetitntionsl  power,  nei- 
ther the  rights  of  a  State  nor  those  of  an  indi- 
ridual  can  be  interposed.  We  think  it  wa 
the  due  exercise  of  the  powers  of  the  execi 
and  the  Cherokee  Nation,  in  concluding  the 
Treaty  of  Tellico,  to  recognize  in  terms,  or  by 
acts,  the  iMundary  of  the  Holston  Treaty. 

It  is  agreed  that  if  Hawkins's  line  shall  be 
■xtended  as  the  Holston  Treaty  line,  the  land 
ta  controTersy  lies  within  the  Indian  eountry. 
And  we  are  now  to  consider  whether,  in  this 
riew,  the  entry  and  patent  are  void.  The  In- 
dian title  being  only  a  right  of  ocenpancy,  the 
State  of  North  Carolina  had  the  power  to  grant 
the  (sfl  in  the  landa,  subject  to  this  right.  The 
land  was  entered  Id  1796,  and  patented  the  20th 
Joly,  17H. 

By  the  Sth  section  of  the  Act  of  North  Car- 
olina for  opening  the  land  office  for  the  redemp- 
tJDD  of  specie  and  other  certificates,  and  dis- 
eliarging  the  arrears  due  to  the  Army,  passed 
in  1783,  it  is  provided,  "That  the  Cherokee  In- 
dian* shall  enjoy  all  the  lands  lying  within  cer- 
tain bounds,  forever."  And  the  sixth  section 
prorides,  "That  no  person  shall  enter  and  sur- 
irey  any  lands  within  the  bounds  set  apart  for 
the  said  Cherokee  Indians,  onder  the  penalty 
of  fifty  pounds  specie  for  every  sueb  entry  so 
made,  to  be  recovered  in  any  court  of  law  in 
this  State,  ete.;  and  alt  such  entries  and  grant* 
thereupon,  if  any  should  be  made,  shall  be  ut- 
Uriy  void." 

lo  17M  (North  Carolina  Laws,  *B2,  ch.  14) 
tlie  above  act  was  amended  by  authorizing  ths 
■Ppointment  of  three  surveyors,  via.:  "One  to 
•urvey  those  lands  that  lie  between  the  bounds 
iwemfter  described  for  the  surveyor  of  Qreen 
OoOnty,  and  Cumberland  Mountain;  one  to 
"Tvey  the  lands  that  lie  between  the  Cumber- 
land Mountains  and  thp  River  Tennessee;  and 
*ne  to  survey  the  lands  tbat  lie  between  the 
Tenaesiee  and  the  Miasissippi  Blver." 

The  boundaries  here  described  cover  the  land 
reaerved  by  the  Act  of  17&3  for  the  Cherokee 
ludisins;  but  there  is  no  express  repeal  of  the 
fifth  and  sixth  sections  of  tbat  act;  and  as  thi 
Act  of  17M  can  operate  upon  lands  not  reserved 
bk  the  above  section*,  they  cannot  be  held  to 
have  been   repealed   by   implication.    The   Su- 
preme Court  of  North  Carolina  has  decided  in 
several  cases  that  the  above  section*  remained 
in  foree,  and  that  the  entries  and  grants  made 
for  land*  within  the  territory  described,  before 
the  Indiin  title  was  extinguished,  were  void.  I 
Ibfpby,  IS2,  164;  Cond.  Rep.  434;  2  N.  Caro- 
B*a  Uw  Repository,  4GIi  8  Bawk*,  163. 

Wo  eome  now  to  examine  the  exceptions  of 
t^pUintiOg  In  tie  Ctreult  Ooait,  ana  having 


e<m*ldered  and  decided  the  eontroverted  points, 
it  will  not  be  neoesaary  to  examine  the  esoep- 
tion*  in  detail. 

■The  first  exeejition  wa*  to  the  refusal  ['IK 
of  the  court  to  inatmet  the  jury  tbat  the  6th 
section  in  the  above  act  In  17S3  had  been  re- 
pealed; and  we  think  the  eoiul  did  not  err  in 
refusing  to  give  the  instruction. 

The  second  instruction  asked  was  "that  the 
treaty  line  of  Balaton  ought  to  run  with  the 
South  Oftrolina  Indian  boundary  called  for  In 
the  Treaty  of  Hopewell,  made  on  the  S8th  of 
November,  1786,  until  it  should  reach  the 
termination  of  the  line  described  in  tliat  treaty, 
running  from  the  North  Carolina  boundary  to 
the  South  Carolina  Indian  boundary;  and  OB 
reaching  that  lina,  *hould  then  run  with  the 
same  reversed  to  the  North  Carolina  bound- 
ary;" which  instruction  wa*  not  given. 

Some  doubt  arises  from  the  structure  of  this 
instruction,  whether  the  reversed  line  referred 
to  is  the  HojiewcU  Treaty  line  or  the  South 
Carolina  Indian  boundary.  From  the  maps, 
the  latter  line  strikes  the  •outheni  boundary  of 
North  Carolina,  and  from  the  language  of  tho 
Holaton  Treaty,  thi*  fact  leema  ^  a».-n  been 
within  the  knowleden  of  the  parties.  The  call 
is  to  run  "along  the  South  Ckrolina  Indian 
boundary,  to  the  North  Caxollna  boundary." 

In  the  Hopewell  Treaty  line,  the  aouthera 
boundary  of  North  Carolina  is  not  named,  but 
the  nortnent;  from  which  the  line  runs  to  the 
South  Carolina  Indian  boundary.  Now,  the  la- 
stroetion  must  have  referred  to  the  southern 
boundary  of  North  Carolina;  and  if  the  Indiu 
boundary  strikes  this  line,  it  is  difficult  to  per- 
ceive wlut  applieation  to  the  facts  the  instruc- 
tion would  nave.  But  if  the  instruction  re- 
ferred to  the  Hopewell  Treaty  line,  it  wo*  not 
called  for  in  the  Holston  Treaty ;  and  under  the 
drcumstance*  of  the  ease,  we  are  not  prepared 
to  say  that  there  waa  error  in  refusing  to  giva 
the  instruction. 

And  we  think  there  was  no  error  in  refn>> 
ing  to  give  the  third,  fourth,  and  Bfth  instruc- 
tions prated  by  the  plaintilTs'  counseL  Nor  do 
we  perceive  any  error  of  which  the  plaintilfs 
can  complain,  in  the  first,  second,  third, 
fourth,  fifth,  and  sixth  instructions  (^ven  by 
the  Circuit  Court,  on  the  prayer  of  the  de- 
fendant. 

The  judgment  of  the  Circuit  Court  la  sf- 

Hr.  Chief  JnsUca  Tasey; 

I  agree  with  the  majority  of  the  court  In  af- 
firming these  judgmenta,  but  I  diSBcnt  from 
Home  of  the  principles  upon  which  they  have 
founded  their  opinion. 

The  court  (a*  I  nnderatand  the  opinion)  coa- 
Bider    Hawkins's    line    to    be    the    eetabllshed 


Treaty  of  Tellico;  and  that  being  thus  reeog- 


duced  in  Garcia  t.  Lee,  and  Foster  and  Elam  v. 
Neilson)  must  also  r^ard  it  aa  the  tmo 
boundary  line,  and  must  treat  it  as  such  from 
the  date  of  the  Treaty  of  Holston,  In  any  qnea- 
tion  of  property  that  may  come  tiefore  them. 

If  the  legialative  ta  executive  department*  of 
the  government,  \sj  "aa^  libm  aa&  ^ss.-  \?^* 
eqtdvocftl  Mt,  ta&  AMAaz«iSa.-<i>dak'%'&*Bi.'>A|W;> 


BupBKm  CousT  OF  THB  United  States. 


tbe  tnu  Une  of  tbe  Trcxtr  of  Holtton,  I  ahould 
concur  wilh  the  majority  of  this  court-  But  I 
do  not  fiitd  anj  act  of  that  description  by  any 
deptirttnent  of  the  goTernment.  In  tbe  caaea  of 
Foster  and  Elam  t.  NeiUon,  and  of  Garcia  t. 
Lee,  an  act  of  Congreu  had  been  passed  describ- 
ing particularly  the  boundary  line  therein  men- 
tioned, and  declaring  it  to  be  the  true  line  of 
that  treaty.  But  in  this  case  we  have  no  act 
of  the  legislative  or  executive  departments  of 
the  government,  recognizing  the  line  rum  by 
Hawkins  as  the  treaty  line.  It  ie  true  that  in 
tbe  subsequent  Treaty  of  Teliico,  the  parties,  in 
describing  the  boundaries  of  this  new  treaty, 
ealt,  npoa  two  occasiona,  for  Hawkins's  line, 
and  upon  both  of  them  run  some  distance  with 
it.  But  there  is  no  expression  in  this  treaty 
which  recognizes  the  line  thus  called  for  as  the 
boundary  line  of  the  Treaty  of  Holston.  It  is 
mentioned  and  referred  to  merely  as  a  known 
point,  like  other  places  called  for  in  this  treaty, 
and  the  lines  spoken  of  are  run  with,  merely  as 
known  lines.  But  so  far  from  declaring  it  to 
be  the  boundary  line  described  in  tha  Treaty 
of  Holston,  the  Treaty  of  Tellico  does  not  even 
say  that  it  was  run  by  Hawkins  as  the  bound- 
ary; nor  is  it  described  as  having  any  connec- 
tion whatever  with  the  Treaty  of  Holston.  It 
is  called  for  as  a  line  known  in  the  country,  and 
which,  on  some  occasion  or  other,  had  been  run 
by  Hawkins;  but  when  run,  or  for  what  pur- 
po»e,  cannot  be  gathered  from  any  expressmns 
m  the  Treaty  oi'  Teliico.  We  know,  indeed, 
from  public  historical  documenta,  that  Haw- 
kins's line  is  one  of  the  many  eHorts  tbat  were 
made  to  fix  a  certain  boundary  between  North 
Carolina  and  tbe  Cherokee  Indians,  from  tbe 
vague  and  imperfect  descriptions  contained  in 
tbe  Treaty  of  Holston.  Other  lines  were  run 
for  this  purpose  besides  that  of  Hawkina.  And 
we  have  no  evidence  that  Hawkins's  line  or  any 
other  line  was  ever  acknowledged  either  by  the 
Cherokees  or  the  United  States  aa  the  correct 
one,  unless  the  expressions  In  the  Treaty  of 
Teliico  are  deemed  to  be  sufHctent  for  that  pur- 
pose. The  Treaty  of  Holston  was  made  in 
ITBI;  tbe  Treaty  of  Teliico  in  1T9S;  and  the 
last -mentioned  treaty  recites  that  delays  had 
taken  place  is  carrying  the  former  into  effect, 
so  that  the  boundaries  were  not  regularly 
ascertained  and  marked  until  the  latter  part  of 
tbe  year  17S7.  But  the  Treaty  of  Teliioo  gives 
DO  description  of  the  marks  or  of  the  boundaries 
thus  ascertained;  nor  does  it  state  by  whom 
tbe  lines  were  run,  or  the  boundaries  ascer- 
tained and  marked.  I  cannot  tbink  tbat  this 
recital,  and  tbe  calls  before  mentioned  for 
Hawkins's  line,  are  sufHcient  of  themselves  to 
eatabliah  as  a  matter  of  law  tliat  this  line  is 
the  true  boundary  of  the  Treaty  of  Holston; 
and  I  must  dissent  from  that  part  of  the  opin- 
ion of  the  court  which  holds  tliat  doctrine.  At 
the  trial  of  this  case  in  the  Circuit  Court,  tbe 
jury  were  instructed  "that  the  Treaty  of  Teliico 
IB  an  admission  by  the  parties  that  the  line  of 
tbe  Treaty  of  Holston  has  been  ascertained  and 
marked,  and  furnishes  strong  evidence  that  the 
lands  reserved  to  the  Cberokees  by  the  Tieaty 
of  Teliico  were  reserved  by  the  Treaty  of 
17*]  Holston,  but  does  not  establish  'the  lines 
of  Pickens  and  Hawkina,  if  erroneous  in  fact." 
I  concur  entirely  in  this  opinion  of  the  Circuit 
Court:  and  u  1  perceive  notbing  in  tbe  other- 


instructloiia  of  that  court  as  staled  In  the  ex- 
ception, of  which  the  plaintilT  lias  a  right  to 
complain,  I  agree  witn  a  majority  ^  ay 
brethren  in  affirming  ita  judgment. 

Mr.  Justice  WajnM  dEsaented. 

Mr.  Justice  Catroa. 

I  think  the  Treaty  of  Teliico  did  not  settle 
the  line  of  the  Treaty  of  Holston  from  the  Hol- 
ston River  to  tbe  top  of  the  Iron  Mountain, 
and  certainly  not  east  of  the  Iron  Uountain. 
So  tbat  it  must  now  be  extended  in  a  direct 
course,  and  as  a  unit,  to  the  line  of  intersec- 
tion, running  north  from  tbe  North  Carolina 

The  land  in  controversy  was  granted  before 
Hawkins's  line  was  run,  and  which  was  not 
marked  in  execution  of  the  Treaty  of  Holston; 


%." 


tncting  parties,  the  United  States,  and  void 
aa  to  the  other,  tne  Cherokees,  at  tbe  time  it 
was  nin  and  marked,  would  be  a  most  harah  as- 
sumption in  regard  to  thuse  who  acquired  titlea 
before  it  was  run;  admitting  that  the  contract- 
ing parties  had  the  power  afterwards  to  settle 
its  position,  but  which  they  never  saw  proper 
to  do.  Tbe  truth  is  not  open  to  question  that 
the  Holston  Treaty  line  never  was  ascertained 
southeast  of  tbe  Iron  Mountain;  and  with  due 
deference  to  tbe  opinion  of  others,  I  think  not 
west  of  It,  in  execution  of,  and  in  conformitj 
to  the  treaty.  Why  Hawkins's  line  was  run, 
the  history  of  our  relations  with  the  Cberokeea 
does  not  with  any  distinctness  show.  From 
personal  position,  I  happen  to  know,  through 
those  who  lived  at  that  date,  and  by  reputation, 
that  it  waa  run  to  fix  soma  line  beyond  which 
it  was  Intended  the  white  population  should  not 
b«  permitted  to  obtrude,  further  than  they  had 
done  at  the  time  the  line  waa  marked,  extend- 
ing to  a  few  settlers  on  Nine  Mile  Creek.  But 
that  Hawkins's  line  was  run  as  a  conclusive 
boundary  in  execution  of  the  Treaty  of  Holston 
of  1701,  or  for  any  further  purpose  than  to 
hold  the  whites  in  check,  for  the  sake  of  peace 
and  convenience,  it  is  impossible  to  aflirm  as  a 
matter  of  history;  and  aa  such  it  must  be  af- 
firmed, there  not  Ijeing  any  evidence  in  tbia 

I  repeat:  The  land  in  controversy  was  grant- 
ed be/ore  this  line  was  run;  Hawkins's  ceased 
running  far  west  of  where  the  land  is  situated; 
on  the  east  a  line  was  run  and  marked  by 
Pickens,  which,  when  marked,  was  aa  authen- 
tic as  that  marked  by  Hawkins  for  anything 
we  know;  the  object  of  each  line  no  doubt  was 
the  same:  neither  concluding  the  Cherokees 
previous  to  the  Treaty  of  Teliico;  which  treaty 
superseded  the  necessity  of  ascertaining  and 
marking  the  true  line  of  the  Treaty  of  Holston, 
from  the  point  east,  from  where  Hawkins's 
ceased  running.  Prom  this  point  (tbe  ton  of 
tbe  Iron  Mountain),  It  continues  a  line  not  fixed 
by  the  contracting  parties;  'and  the  [*1B 
United  States  and  Cberokeea  having  ceased  to 
have  any  interest  in  Its  ascertainment  after  the 
Treaty  of  Tellieo  was  made.  North  Carolina  had 
the  right  to  ascertain  and  settle  It  for  heraelf, 
according  to  some  one  oonatruction  of  the 
Treaty  of  1701;  and  hj  which  her  grantees 
Paters  1«. 


Th>  Bank  or  thc  Hhvipolu  t.  QtiiBoimoK. 


ako«U  ba  bound,  M  to  aettladi  cr,  th»  eu; 
have  raeogniied  Plekena's  u  the  tnu  lfn«  of 
tbe  trMtv]  if  m,  I  think  th«  St»te  and  bar 
gianteaa  Mund  by  the  recognttlon:  bo  thli 
wort  held  In  Pattaraon  t.  Jenka,  2  Peten,  in 
a  rindlAr  eaaa,  and  for  reason*  manifestlj  jiut. 
Trnly,  Ptokana'a  Um  mnat  ba  proved  to  ba  in 
eoafonnity  to  aome  one  eonstructioa  of  the 
tnmtj;  and  that  it  U  in  eonformltj  to  tbe 
moat  fkTorabls  conatmction  for  North  Car- 
alfaw,  thara  can  be  tittle  donbt 

To  axtand  Hawkioa'a  llsa  eaatwardly  ««  the 
tnie  bonndarj  of  the  Treaty  of  Holaton  will 
nasifeatly  tend  to  diatnrb  titlaa  made  in  ref- 
sance  to  another  line;  aa  It  will  (when  az- 
tanded)  apltt  BuDcombe  County,  long  aettled, 
almost  fn  the  centre. 

I  do  Mit,  therefor*,  find  myaelf  capable  of 
Mneurring  with  the  majority  of  tbe  court  in 
it*  eztenaion. 

Again:  If  North  Carolina  haa  eonatnied  this 
treaty,  and  for  herself  aettled  thia  boundary,  by 
h^  aaboequent  acts  manifesting  her  under- 
standing of  it,  I  ahould  not  hesitate  to  adopt 
that   conatmction,  unleaa   In  violation  of  the 

BJn  terms  of  the  treaty:  I  nae  the  language 
Iden  by  thia  court  in  Patterson  r.  Jenka,  2 
Peter*,  231.  But  the  miifortune  la,  the  bill  of 
ezceptiona  aeta  forth  not  a  aingla  fact,  and  the 
eerrectnea*  of  the  inatructiona  of  the  court  be- 
low cannot  therefore  be  teated  by  the  avidenee 
^Tan  on  the  trial;  whether  they  are  right  or 
wTonff.  it  ia  impossible  for  me  to  aa^i  they 
may  naTs  beoi  mere  abatractiona,  eapedally  as 
to  the  mnin  fact,  whether  or  not  North  <mo- 


i  W  her  acts  fixed  a  boundary  for  her- 
•eu,  De  it  Pickens's  line  or  another.  It  follows, 
I  feel  bcntnd  to  concur  with  a  majority  of  the 
eonrt  in  atHrming  the  jud^ent,  on  tbe  pre- 
SDinption  that  the  inatructiona  were  proper. 

This  CBUae  came  on  to  be  heard  on  the  traS' 
script  of  the  record  from  the  Circuit  Court  of 
the  United  StaUs  for  the  District  of  North 
Oarolina,  and  waa  argued  by  counael;  on  con- 
alderation  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  conrt  that  the  judgment  of 
the  said  Circuit  Court  in  thia  causa  be,  and 
the  same  ia  hereby  afSrmed  with  eoata. 


it*)  "THS  PRB8IDBNT  AND  DIRECTORS 
OP  THE  BANK  OF  THE  METROPOLIS, 
Plaintiffs  in  Error, 


Pleading — contract  of  oorporation  not  under 
Beal-~contrBct  to  deliver  a  title  in  feo-almple, 
prerjon*  conveyance  of  aame  property  by 
trust  deed  having  been  made — evldenee. 

Action  on  an  aciMuent  In  writlni,  by  which 
OnttKhlkk  had  purchaeed  a  let  of  irQand  In  tie 
<ttr  of  WashlDBton  from  tbe  Bask  at  tb*  Uetrop- 
•Ua,  for  which  be  bad  paid  ■  part  at  tbe  parcbaae 
Bonv,  and  flren  a  note  for  tb*  TMddne.  Bj  thr 
eoDtiact,  the  Bank  of  the  Metropolti,  tbroogb  Iti 

Kieldent  and  caablei,  «u  plednd  to  conver  tiu 
la  faa-aimple  to  Onttacfiltek   «ben   the  wba1< 
pordiaae  money  was  paid.    Tbe  declaration  [n  eacb 


._ J   dlaebaT(»  of  tbeir  offlclaf 

aair.    tboiwA    not    tipreuly    autborlaed    or    aie- 
*"'"*  —"-I  Ita  eorpcrala  NaL  »e«  " — t  — 


paymcBt  af  Iks  note,  nad  the 


coaats  Id  the  declBratEo- 
to  tbe  foarCh  eoont,  (or  . 
there  wbb  a  general  cOQclu 
cpnrt  that  whatever  mlgh 


n}'    To  tl>e  three  special 

loney  had  and  recBtved, 

lion.    It  was  held  by  the 
have  been  tbe  effect  el 


e  the  defect,  tt  tt  be  admlt- 


0(  it*  oBlccra  In  the  course  af  their  offlelal  duties — 

-1  averred  Ihat  a  bank  by 

lain  contract,  this  sver- 


Bcta  bTmsell.  provldnl  he  sulhorlied  tbe  dolDg  0( 


The  a 

plalntlS  had  been  turned  out  ot  posaenloD  of  a  1< 
of  ^TDund,  bnl  did  not  itate  that  tbe  eviction  wi  . 
by  due  eouree  of  law.  The  breai:b  alleged  Id  the 
eoDDt  was  that  the  defeadant  had  refused,  on  de- 
mand, to  convey  the  lot.  The  court  held  the  aver- 
ment of  erktlon  to  be  mere  aurplusase. 

The  Bank  of  the  Metropolis  eontmirted  to  deliver 
a  title  Id  fee-atnipTp  to  (liittoehllrh  of  a  lot  of 
groond.  and  at  tbe  term  of  tbe  contract  thay  held 
the  lot,  b;  virtue  of  a  Bale  made  under  a  d^-ed  oC 
trust,  at  wblch  aale  tbe;  heeame  tbe  ptirrbaaeri  o( 
the  property.  The  lame  lot  had.  by  a  deed  of  tnut 
executed  bj  tbe  same  peraon,  been  previously  con- 
veyed to  another  person,  lo  iDdemntfy  an  Indorser 
of  bis  DOtes.  and  It  was  by  the  trustee,  arterwardr. 
BDd  arter  the  contract  with  Quttacbliek,  sold  ana 

'- by  another.     Ueld.  that  at  the  time  ci 

ct  of  the  bank,  they  had  not  a  tee-simple 
which  could  be  conveyed  tr  "--—■-■■-'- 


a  declaratlOD  set  forth  that  the 
.  _..  _. . -  ,^( 


e  of  a 


d  o(  t 


ecoled  t 


and  the  only  right  of  tbe  Brantor  In 
I  the  right  to  any  surplus  whleta  may  rea 
money  for  wblch  tbe  property  sold. 


terms   of  the 


the  baok  on  a  contract  under  tbe  eeels  at  tbe 
president  and  cashier.  Held,  that  the  action  waa 
well  brought :  and  tt  (nakea  n«  difference  la  ao  ac- 
tion of  assumpsit  agalast  a  corporation  whether  the 
agent  waa  appointed  andef  tbe  seal  or  not.  or 
whether  he  pats  his  own  aeal  to  a  contract  which 
be  makes  In  behalf  of  the  corporatlao. 

It  Is  admlaslble  for  tbe  par^  who  aues  oa  a  eon- 
tract  to  make  a  title  to  a  lot  of  ground  In  tee- 
■Imple  which  be  had  purchased,  to  give  In  evidence 
an  eiamtoatlon  of  tbe  records  of  the  ofllce  for  the 
recording  of  deeds,  by  a  witness  who  was  searching 
Into  tbe  title  ot  •■—  '-*  — ■"  -'--  -  '-••—  -'-' —  *- 
the  party  who  ii 

thai  under  whirl ._. . 

Inrormally  eiecutrd,  and  which  did  Dot  eoovey  the. 


of  deeds,  by  a  wlti  .  , 

Itle  ot  tbe  lot.  and  also  a  letter  glvlog  to 
ict  a  notice  that  the 


Tbe 


eedlDK 


D  action  sgalDst  tbe  vendor  oi 

ted  by  tbe  presldeut  and  ca 

<t  the  deed  of  the  corpora 

In  an  action  against  the  I 

which  gave  --    - 


by  tbe'iermi  of  the  deeil  at  trust  a  right  to  a^ 
property  beld  for  the  ludemnlty  of  the  iDdorser, 
were  proper  evidence  In  ao  action  OD  a  contract  (Or 
tbe  aale  of  the  lot,  from  wbleb  the  party  who  bad 
purchased  under  another  title  bad  been  evicted  tv 
a  title  •obUIned  under  the  deed  of  trust.  No  [•90 
exceptlona  to  the  regularity  o(  the  proeeedlQts  e(- 
fared  In  evidence  can  be  taken,  which  ahould  have 
been  properly  made  In  the  orlgloal  action  by  the 
party  aued  on  the  same. 

whether  evidence  Is  admUalbl*  or  not  la  a  qae*- 
tlon  for  the  conrt  to  dedde ;  but  whether  It  Is  anBl- 
dent  or  not  to  support  the  Inae.  la  a  queatian  for 
tbe  Jury.  The  only  case  In  wblch  the  court  can 
make    Inferencea    from    evldencs,    and    paaa    npon 


It* 

Wheat,  ase:  also  Flrckoer  v.  Bank  of  Cnlted 
Stntea,  B  Wheat.  S3B;  Bank  of  United  States  v. 
Dandrldjte,  12  Wheat.  64  ;  FanolDg  v.  Gregorle.  16 
Hon.  ri2t. 

At   to  questions  of  law   and  (acta,  ace  note   to 
King  r.  I>elB«are  Ina.  Co.  0  Cranch.  11. 

ISk 


BsraEU  CouBT  01  THB  UinTED  Statcb. 


PJrty. 


II  •  tniit  la  created  for  th*  bencSt  o(  •  tbird 
^.  thangh  wltbont  bU  knowledge  >t  tbe  time, 
may  affirm  the  ' -      ■         .■-  i  — 


WW 


iDd  enforce  the  execution. 

deed  of  tru»t  wi  "'  ' 

parment  ot  certain 


. ,  and  a  JadfimeDt  ob- 

le  Jadgment  did  not  operate 

_^ jf  Oie  right  of  the  holders  o( 

tbe  note  to  call  for  tua  execution  ot  the  tniat,  al- 
thoD^  the  act  ot  limitation  mlfbt  apptj  to  the 
JndEment. 

EKROR  to  the  drcuit  Court  of  the  United 
States  for  the  County  of  Washington,  in 
tbe  District  of  Cotumbia. 

This  action  wu  instituted  b;  the  defendant 
In  error,  sgaliiBt  the  pUintifT  in  error,  <»■  the 
SUt  day  of  March,  1B36.  The  declaration  con- 
tained four  counts. 

1.  That  on  the  9th  of  NoTember,  1827,  the 
plaintiff  bought  of  defendant  a  certain  lot  of 
ground  in  the  city  of  Washington,  being  lot  6, 

Snare  48S,  for  the  eum  of  eleven  hundred  and 
oety-one  dollars  and  twenty -five  cents,  and 
paid  the  sum  of  five  hundred  and  ninety- 
one  dollara  and  twenty-Bve  cents,  and 
gave  his  promissory  note  tor  the  balance  of 
the  purchase  money;  that  the  defendant,  in 
consideration  thereof,  agreed,  through  the  presi- 
dent and  cashier,  that  it  was  pledged,  when 
the  note  should  be  paid,  to  convey  said  lot  to 
plaintiff,  hie  heirs  and  aseigns;  that  said  note 
was  paid  at  maturity,  with  the  interest;  yet 
the  defendant  has  not  conveyed  said  lot,  but 
to  do  so  has  hitherto  wholly  refused,  etc. 

2.  That  whereas,  the  defendant,  by  John  P. 
Van  Ness,  tbe  preeident  of  said  Iwnk,  and  Al- 
exander Kerr,  the  cashier,  agents  for  that  pur- 
pose, duly  authorised  by  and  acting  for  de- 
fendant, did,  on  the  Mh  November,  1827, 
bargain  and  sell  to  the  plaintiff  the  said  lot  of 
ground,  on  the  terms  mentioned  in  the  first 
oount,  and  did  thereupon  put  plaintiff  in  poa- 
■ession  of  said  lot;  and  the  plaintiff  avers  tbe 
Authority  of  Van  Ness  and  Kerr  to  males  said 
agreement;  that  plaintiff  paid  the  note,  and 
received  and  continued  in  poesesslon  of  the  lot, 
and  was  obliged  to  pay,  and  did  pay  taxes 
thereon,  from  the  Mh  November,  I82T,  to  30th 
December,  1836,  when  he  was  turned  out  of 
possession  by  the  Patriotio  Bank:  yet  defend- 
ant, although  often  requested,  has  not  con- 
veyed the  said  lot  in  fee-simple  to  the  plain- 
tiff, but  hath  hitherto  wholly  neglected  and 
refused. 

3.  That  whereas  defendant,  on  the  0th  No- 
vember, 1S27,  by  an  agreement  of  that  date, 
acknowledged  to  have  received  from  the 
plaintiff  the  sum  of  five  hundred  and  ninety- 
one  dollara  and  twenty-five  cents,  and  the 
promissory  note  of  the  plaintiff,  payable  six 
months  after  date,  with  interest,  and  in  con- 
sideration thereof  put  the  plaintiff  in  posaes- 
slon  of  said  lot,  and  undertook  and  faithfully 
11*]  promised  'the  plaintiff,  upon  the  payment 
of  said  note,  with  interest,  to  convey  to  plain- 
tiff said  lot  in  fee-simple;  that  the  plaintiff 
did  pay  said  note,  with  interest,  whereby  de- 
fendant became  liable  and  bound  to  convey  said 
lot  in  fee-simple,  by  a  good  and  indefeasible 
title,  free  from  encumbrances,  and  being  so 
liable,  undertootc  and  promised,  etc.:  yet  plain- 
tiff says  that  the  defendant  was  not  at  the  time 
when,  etc.,  or  at  any  other  time  after  seized  or 
possessed  of  said  lot  in  fee-simple,  nor  did 
then  or  at  any  other  time,  although  often  re- 
quested to  convey,  etc.    And  the  plaintiff  fur- 

I3t 


ther  avers  that  being  In  poasKulan  of  said  M. 
as  aforesaid,  he  was  compelled  to  pay  and  did 
pay  tbe  taxes  sod  public  dues,  amounting  to 
three  hundred  dollars,  whereby,  etc. 

4.  The  fourth  count  was  for  money  had  and 
received,  and  concluded  as  follows,  "Yet  the 
said  defendants,  the  said  sums  of  money  have 
not  paid  to  the  said  plaintiff,  nor  Live  the7 
paid  any  part  thereof,  but  the  same  ot  any  part 
thereof  to  pay  to  the  said  plaintiff,  have  hitner- 
to  wholly  neglected  and  refused,  to  the  dam- 
age of  the  said  plaintiff  three  thousand  dollars, 
and  thereof,"  etc. 

There  was  no  conclusion  to  the  three  preoed- 
ing  counts  in  the  declaration. 

The  Jury,  under  the  charge  of  the  eonrt, 
found  a  general  verdict  for  the  plaintiff  for 
eleven  hiudred  and  ninety-one  dollars  and 
twenty-five  cents,  with  interest  from  Novem- 
ber a,  1827. 

The  counsel  for  the  defendant  took  four  ax- 
ceptiona  to  the  charge  of  the  court. 

The  plaintiff  in  tbe  Orcait  Court  having 
given  in  evidence  an  account  made  out  by  tho 
Bank  of  the  Metropolis  against  him,  atatlng 
that  he  had  bought  a  certain  lot  of  ground  de- 
acribed  in  the  same  from  the  bank  for  the  anm 
of  eleven  hundred  and  ninety-one  dollars  and 
twenty-five  cents,  gives  a  credit  for  tbe  aum  of 
five  hundred  and  ninety-one  dollars  and  twen- 
ty-five eenta  as  "caah  received;"  and  the  bal- 
ance, six  hundred  dollars,  to  be  due  on  tlw 
bond  of  the  plaintiff,  in  the  following  terms: 

"^e  It  knovm,  that  on  this  Sth  day  of  Nc»- 
vember,  1827,  Erueat  Qnttschliek  has  pur* 
chased  of  the  Bank  of  the  Metropolis,  lot  No. 
S,  in  square  No.  489,  as  above  described,  and 
aa  laid  down  on  the  plat  of  the  city  of  Wash- 
ington, for  the  sum  of  eleven  hundred  and 
ninety-one  dollars  and  twenty-five  centa  and 
that  be  hath  paid  on  aoeonnt  of  the  same  tha 
sum  of  fire  hundred  and  ninety-one  dollars  and 
twenty-five  cents,  leaving  due  tbe  sum  of  six 
hundred  dollars,  for  whkh  he  hath  given  Ua 
note  to  the  said  bank,  payable  in  six  montha 
after  date  with  intereat  from  date,  which  sum 
of  six  hundred  dollars,  when  paid,  will  be  tn 
full  for  the  purchase  money  of  said  lot. 

"The  Bank  of  the  Metropolis,  through  tha 
president  and  cashier.  Is  hereby  pledged,  when 
tbe  above  sum  shall  ba  paid,  to  convey  the  aaid 
lot,  viz.,  lot  6,  in  square  4^,  in  fee-simple,  to 
the  said  Ernest  Gnttschlick,  his  hein  or  asalgns, 

"In  testimony  whereof,  the  said  president 
and  cashier,  by  order  of  'the  board  of  [*S9 
directors,  have  hereto  set  their  hands  and  seals 
this  ninth  day  of  November,  eighteen  hundred 
and  twenty- seven. 

"John  P.  Van  Neas,   [seal.] 
Tresldent  of  the  Bank  of  Metropolis. 
"Alexander  Eerr,  Cashier,  [seal.] 
"^n  presence  of  Geo.  Thomas." 
With   evidenoe   that   he,  the  plaintiff,   had 

Eald   the   sum  of  six   hondred  dollars   to  the 
ank;  the  defendants  excepted  to  tbe  admissi- 
bility and  competency  of  ute  same,  until  some 
evidence  should  he  given  showing  tbe  author- 
ity  of  the  parties  who  executed  the  same  to 
sign  said  paper. 
The  court  overruled  tbe  objection. 
The    defendant's    second    bill    of   exceptions 
stated  that  tbe  plaintiff  proved  that  in  Decem- 
r«tera  14. 


The  Baxx  or  thb  MErsoroLU  t.  GDrrsoauaK. 


bar,  USS,  vitncM,  at  the  Instance  of  the  plain- 
tiff, examined  the  record*  of  deeds  in  Wash- 
ington County,  for  the  purpose  of  tracing  the 
plaintiff's  title  to  the  lot  in  queetion,  and,  after 
■och  examination,  wrote  for  tho  plaiutiff  his 
latter  to  the  bank,  dated  ITth  December,  1S3G; 
that  when  he  wrote  that  tetter,  a  deed,  porport- 


«nd  U  the  deed  referred  to  in  said  letter,  hav- 
ing been  banded  to  him  by  plaintiff.  The  said 
deed  was  dul;  recorded  on  the  13th  of  Ma^, 
1S2B,  and  appears  to  have  been  delivered  in 
August,  1S28.  Statement!  were  made  by  coun- 
•al,  and  the  plaintiff  offered  to  read  in  evideuoe 
aaid  deed;  which  being  objected  to,  the  court 


OTemiled  the  objection,  and  defendant  excepted. 

The  third  bill  of  esoeptions  stated  that  the 

plaintiff,  in  order  to  mamtaia  the  issue  on  hia 


wrt,  olfered  in  evidence  the  proceedings  of  the 
Urcuit  Court  of  the  District  of  Columbia  for 
tbe  County  of  Washin^n,  In  a  certain  suit 
brought  tj  the  Patriotie  Bank  against  Samuel 
LMie,  for  the  purpoae  of  ahowing  that  Samuel 
lAne  had  been  in  fact  sued  npon  the  note  for 
tluea  thousand  dollars,  one  of  the  notes  men- 
tioned in  the  deed  from  B.  G.  Orr  to  Joseph 
Elgar,  dated  Slat  of  August,  ISlSj  to  the  com- 
p^encj  and  admiuibility  of  tbe  same  to  prove 
the  said  fact  the  defendant  objected;  but  the 
court  overruled  the  objection,  and  permitted 
the  same  to  ^  to  the  jury.  To  the  admiMion 
of  which  testimony  the  defendant,  by  his  eoun- 
ael,excepted.  Tbe  deed  from  B.  G.  Orr,  referred 
to  in  the  exception,  was  a  deed  of  trust, 
eaecuted  on  the  21st  day  of  August,  1818,  and 
duly  recorded,  to  Joseph  Elgar,  by  which  Orr 
conveyed  to  Gllgar  certain  lata  ot  ground  in  tha 
cdty  of  Washington,  in  trust,  that  if  Samuel 
Lkne  ^mild  ba  sued,  or  put  to  any  cost,  tron- 
ble,  damage,  or  expenae,  oy  reason  of  his  hav- 
ing indoiaed  oertain  notee  drawn  by  B.  G.  Orr, 
n^otiable  at  the  Patriotie  Bank,  the  trustee 
^tould  sdl  and  dispose  of  tbe  property  con- 
veyed by  the  same,  and  out  of  the  proceeds  dis- 
diarge  the  notes,  or  such  as  may  have  been 
substituted  for  them,  and  to  iudenuify  tha  said 
Bamnel  Lsuie,  etc. 

Tbe  fourth  bill  of  exeeptions  suted  that  tha 
nUiatiff,  to  sustain  the  Isana  on  his  part,  gave 
Eb  evldenofl  tbe  articles  of  agreement  signed  by 
>■*]  'John  P.  Van  Ness,  president  of  the 
Bajik  of  tha  Metropolis,  and  Alexander  Kerr, 
cashier  of  the  bank,  with  the  plainUff,  for  the 
•ale  of  the  lot,  and  then,  having  proved  that  B. 
Q.  Orr  was  seised  in  fee  of  the  premises  men- 
tioned in  the  agreement,  gave  in  evidence  the 
deed  from  Orr  to  Elgar,  referred  to  in  tha 
third  axeeption,  and  then  gave  in  evidence  a 
d«ed  from  B.  G.  Orr  to  Kerr,  authorldng  the 


the  Bank  of  the  Metropolis,  and  a  deed  made 
by  Kerr  to  the  Bank  of  the  Metropolis,  in  pur- 
•aance  of  the  trust,  dated  Julv  let,  182G,  under 
which  deed  the  bonk  entered  into  possession  of 
tbe  lot;  and  tben  gave  In  evidence  tbe  proceed- 
ings In  the  Circuit  Court  in  the  caae  of  the 
Fatriotio  Bank  against  Samuel  Lane,  as  stated 
in  the  third  bill  of  exceptions,  and  proved  by 
•ompetcnt  testimony  that  B.  G.  Orr  had  died  in 
1SZ3,  and  Samuel  Lane,  In  the  year  1822,  both 
inoolveiit;  and  that  in  the  fwc  1936,  aaid  El- 


pr,  at  the  Instanee  and  raqneet  ot  (aid  Patriot- 
ic Bank,  advertised  the  property  mentioned  in 
said  deed  to  him  for  sale,  in  manner  following, 
and  that  pursuant  to  sidd  advertisement,  he 
did,  on  the  2lBt  day  of  December,  163G,  enter  on 
the  premises  and  expose  to  sale,  and  did  sell, 
said  lot  No.  S,  in  square  No.  189,  and  the  said 
Patriotic  Bank,  by  its  cashier,  became  the  pur- 
chaser, and  said  Bigar  executed  to  said  iMuik  a 
deed  for  the  same,  and  that  the  net  proceeds  of 
said  sale  of  said  lot,  was  carried  on  the  books 
of  the  said  Patriotic  Bank  to  the  credit  of  said 
B.  G.  air's  note  for  three  thousand  dollars, 
mentioned  in  said  deed  from  said  Orr  to  Elgar, 
still  leaving,  as  appear*  by  the  said  books,  a 
balance  due  on  the  said  note;  and  then  gave  In 
evidence  a  latter  addressed  by  said  plaintiff  to 
said  defendant,  and  then  proved  by  competent 
teatimony  that  the  said  lot  was  vacant,  and  un- 
indosed,  and  unimproved;  and  that  after  said 
sale  and  conveyance  to  said  Patriotic  Bank,  the 
cashier  of  said  bank  went  on  to  said  premise*, 
in  company  with  the  attorney  of  said  bank,  and 
then  and  thero  declared  that  he  took  possession 
of  the  same;  and  that  In  the  year  1824,  the  ssdd 
lot  was  assessed  on  the  books  of  the  corpora- 
tion of  Washington  as  tbe  property  of  said  Orr; 
and  that  from  the  year  182fi  to  the  year  1828, 
both  Inclusive,  the  same  was  assessed  to  said 
defendant,  who  paid  the  taxes  thereon;  and 
that  from  the  year  ISZQ  to  the  year  1S3S,  the 
same  was  assessed  to  said  plaintiff,  who  paid 
the  taxes  thereon,  and  oontmued  in  posseaaion 
till  the  year  1835,  and  from  that  time,  tbe  same 
has  been  assessed  to  said  Patriotic  Bank;  and 
further  proved  that  said  plaintiff  was  duly  oo- 
tified  by  the  cashier  of  said  Patriotic  Bank,  of 
his  intention  to  take  possession  of  said  lot,  in 
tha  manner  and  at  the  time  of  his  said  entry  aa 
aforesaid,  and  that  said  lot  still  remains  and 
has  constantly  remained  open,  vacant,  unim- 
proved, annd  nnineloaed;  and  further  proved 
that  said  plaintiff  had  paid  to  said  defsndant 
the  whole  consideration  money  for  which  aaid 
lot  was  sold  to  him,  and  taken  up  at  maturity 
as  part  of  said  purchase  money,  the  note  men- 
tioned in  the  agreement  aforesaid,  signed  by 
said  Yan  Ness  and  Kerr;  and  that  the  aaid  Or 
and  Kerr,  during  their  Uvea,  and  the  (*X4 
aaid  Elgar,  the  Bank  of  the  Uetropolis,  and 
Patriotie  Bank,  were  all  in  the  city  of  Wash- 
ingbn  from  181S  till  after  I&3G. 

The  defendant  moved  the  oourt  to  instmet 
the  jury,  that  upon  this  evidence  the  plaintiff 
was  not  entitled  to  recover  upon  the  first,  or 
seoond,  or  third,  or  fourth  counts  in  the  dec- 
laration;  which  instructions  the  court  refuaed 
to  give;  to  which  refusal  the  defendants  ax- 


"?S 


'be  defendants  presented  thi*  writ  of  error. 

ilie  ca*e  wa*  argued  by  Mr.  Coxa  for  the 
plaintiffs  in  error,  and  by  Messrs.  Sfrnmea  and 
Bradley  for  the  defendant. 

Mr.  Coxe  oontended  that  the  CSreult  Court 
had  erred  in  each  and  all  the  instmatimis  gtven 
to  the  jury. 

He  argued  that  the  proceeding*  under  tbe 
deed  from  Orr  to  Elgar,  under  which  the  Pat- 
riotic Bank  claimed  title  to  the  lot  aold  to  the 
defendant  In  error,  wero  irregular  and  void. 
Eighteen  year*  had  elapeed  lietween  tbe  execu- 
tion of  the  deed  of  trust  by  Orr  to  Elgar;  and 
if  the  Patriotic  Bank  eould  ooom  forward  la 
8S  asT 


Stinxm  CouiT  of  tbi  Uxit^  Sum. 


1SS8,  to  elfttm  nader  &  not«  given  Ea  1816,  tkej 
■honld  hftve  oono  into  •  eourt  of  equltr  b«fon 
thej  could  oil  on  the  tnutM  to  lell.  The  deed 
of  tnut  gave  only  a  nakad  power,  uid  after  the 
UpM  of  10  man;  yean,  ao  isle  conld  be  made 
under  it.  He  had  exceeded  hia  aothoritj. 
Deeda  of  troat  have  the  lune  effect  aa  eommon 
law  mortgages.  Id  1836,  when  Elgar  under- 
took to  execute  the  trust,  there  was  no  debt  doe 
to  the  Patriotie  Bank.  A  ootui  of  equity,  aa 
well  as  a  court  of  commoia  law,  would  have 
preaumed  ita  paynient. 

'  There  la  no  evidence  that  Samuel  lAne  had 
been  ined  upon  the  notes,  or  had  ever  enffered 
damage,  or  been  put  to  expenaa.  The  Judgment 
Af  the  Patriotic  Bank  on  the  note*  was  obtained 
In  I82S,  against  tiie  administrator  of  Lane. 

By  the  law  of  Maryland,  a  judgment  becomes 
Inoperative  after  twelve  vears;  and  this  judg- 
ment was  therefore  Invalid  in  IB3S.  The  stat- 
ute of  limitations  had  created  a  eomplete  bar 
to  all  claims  on  the  notes  of  Orr,  or  on  the 
judgment.  Tlie  Patriotic  Bank  had  no  rights 
Inder  either  the  judgment  or  the  notea. 

The  Bank  of  the  Metropolia  bad  therefore  be- 
come entitled,  completely  and  eielnBiTcIy,  un- 
der the  deed  to  Alexander  Kerr,  to  the  lot;  for 
if  no  proceedings  could  be  had  nininst  Lane, 
how  could  tbe  deed  of  tnut  from  Orr  to  Elgar 
be  put  in  force!  No  evidence  could  be  Intro- 
duced to  show  the  ri(^t  ol  Elgar.  It  was  at  an 
end  from  time. 

The  defendant  In  error  did  not  show  on  the 
trial  a  ri^t  to  recover  against  the  Bank  of  tbe 
MetropoIlB.  He  has  no  right  of  action.  He 
abould   have  ehonn  that   he  had  tendered   a 

6 roper  deed  to  the  bank,  to  be  executed;  but 
li*  is  not  shown,  or  averred.  He  should  have 
proved  that  a  power  to  sell  the  lot  had  been 

fiven  by  the  bank  to  the  president  and  cashier; 
ut  the  Circuit  Court  did  not  require  this. 

The  defendant  in  error  waa  barred  from  n- 
SS*]  ing  by  his  holding  the  'deed  for  the  lot, 
althou^  it  may  have  been  defective,  and  by  his 
holding  posaeasion  under  the  deed,  nntM  he 
had  demanded  a  better  one  from  Uia  Butk  of 
tbe  Metropolis. 

AH  the  eonnta  b  the  declaration  are  defeotire 
but  the  fourth  and  last,  as  they  have  no  oon- 
elusion ;  and  the  conclusion  to  the  last  count  is 
Inapplicable  to  the  preceding  three. 

Messrs.  Semmea  and  Bradley,  for  the  defmd- 
•nt  In  tiiTor. 

It  ia  extraordinary  that  after  the  pleadlnn 
were  made  up  in  this  caee,  a  trial  had,  and  the 
^aintlffs  in  error  had  taken  four  biUs  of  exeep- 
Uona,  objections  to  the  declaration  should  be 
first  made  in  this  court.  The  party  thus  object' 
tng  la  too  late:  he  has  waived  all  ri^t  to  take 
aneh  exceptions.  All  defects  ia  the  declaration 
U«  cored  by  the  verdict  and  by  the  statute  of 
jMfaila. 

So  if  the  defendant  tn  the  Circuit  Oonrt  had 
an  objection  to  the  form  of  the  action,  he  should 
have  taken  it  by  a  plea.  The  contract  is  eet 
out  in  the  declaration.  It  is  a  contract  for  the 
sale  of  the  lot  by  the  oEBcera  of  the  bankj  and 
it  has  beui  held  that  the  accredited  agents  of 
the  banli  have  a  right  to  bind  it  by  their  oon- 
tracts.    Hatch  v.  Barr,  1  Ohio  Beports,  390. 

It  Is  oertain  that  the  Bank  of  the  Metropolis 
made  the  contract  set  out  in  the  record,  and  did 
not  keep  it  with  the  defendant  in  error.  At  the 


tima  they  aaanmed  the  right  to  aell  the  lot,  the 
bank  Muld  not  legally  convey  tt,  nor  has  a  lega\ 
title  to  it  bean  made  at  any  time  by  the  bank. 
There  was  an  axlsting  eneninbranee  on  the  lot 
whioh  the  bank  did  not  remov^  and  which 
haa,  subsequently  to  the  eale  to  Ue  defaadant 
In  error,  bean  enforced,  and  ha  la  antiroly  da- 
vested  of  the  property.  He  has  paid  the  fall 
consideration  stated  In  the  eontraet,  and  he  now 
■eeics  to  recover  the  same  back  from  tbe  hank. 
This  la  resisted,  and  this  is  the  question  in  tha 
caae.    On  Uie  part  of  tbe  defendant  t     -    - 


obligatiMis  iipon  legal  and  teohnieal  gronnda. 
But  no  objaetiow  on  each  grounds  to  t&  reoov. 
ery  of  the  defendant  in  error  will  be  found  to 
exist.  20  Johns.  Rep.  IS,  SO;  Sugden  on  Vend- 
ors, 6.  Encumbiancea  on  moperty  are  objec- 
tions to  a  valid  tiUe.  II  Johns,  Kep.  SE6-,  8 
Johns.  Bep.  SIS;  12  Johns  Bcp.  ISO;  8  Wheat. 
338;  1>  Wheat.  M. 

The  authority  of  the  agents  of  the  bank  to 
sell  mav  be  inferred  from  the  acta  of  tbe  par- 
ties, lie  money  of  the  defendant  and  bis  not* 
were  given  to  ue  bank  for  the  property,  and 
this  property  was  acquired  by  the  bank  from 
one  of  its  debtors  for  the  payment  of  a  debt. 
Thia  is  authorized  by  the  durter. 

This  waa  a  contract  on  the  part  of  the  bank 
to  sell  the  lot,  free  from  all  aneumbrancea. 
Cited,  on  thia  point,  1  H.  Black.  270,  ISO;  S 
Bos.  ft  Pull.  102;  4  Eapinaaae's  Bep.  221;  2 
Esp.  Nisi  Prius,  030,  040. 

Waa  there  an  outstanding  legal  enenmbrauea 
on  the  lot,  superior  *to  the  title  of  tbe  [*lf 
Bank  of  the  Metropolii,  at  the  time  they  made 
the  sale  to  the  defendant  in  errort 

It  must  be  admitted  that  anyone  interested 
in  the  trust  given  to  Elgar,  might  call  on  him 
to  execute  it,  and  If  he  waa  willing  to  do  his 
duty,  there  was  no  necessity  to  call  in  the 
aid  of  a  court  of  chancery.  The  Patriots 
Bank  was  the  holder  of  the  notes  indorsed  by 
Lane;  it  waa  the  cestui  que  trust.  The  bank 
was  not  barred  by  time.  Their  judgment  waa 
interlocutory,  and  was  not  affected  by  the  stat- 
ute of  limitations  of  Maryland.  Tbe  object  of 
the  deed  of  trust  was  to  pay  the  notea,  and  thus 
to  Indemnify  the  Indorser.  The  bank  had  a 
right  to  avail  itself  of  the  trust  whenever  It 
became  known  to  them.  S  Johna.  Ch.  Case*, 
20L 

The  puTchaaa  of  the  lot  by  the  Bank  of  the 
Metropolis  was  made  subject  to  the  deed  of 
trust  to  Elgar.  That  deed  waa  on  record,  and' 
was  notica,  from  its  date,  to  all  the  world. 
Nothing  but  actual  frand  can  devest  a  mort- 
gage properly  on  reoord,  and  that  fraud  must 
be  proved.  Cited,  the  Becording  Act  of  Mary- 
land, IBIS;  1  Johns.  Ch.  Cases,  SOB,  SM. 

Another  objection  has  been  made.  It  Is  said 
that  although  the  length  of  time  which  had 
elapsed  before  the  sate  by  Elgar  would  not  bar 
a  mortgage,  yet  It  would  bar  a  judgment.  Bnt 
to  make  a  judgment  a  bar,  the  statute  of  limit- 
ations must  be  pleaded.  It  Is  not  void,  but 
may  be  made  so  by  pleading  the  statute.  Thsra 
waa  no  plea  of  the  statute  in  this  case. 

Mr.  Justice  Barbour  delivered  tbe  opinion  af 
the  court: 
This  was  aa  aotioa  of  assumpatt  hranght  hj 
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tbc  dsfandaat  I>  aRor  tgatnat  the  pUtntUI  in 
wrar,  fu  tha  Oirealt  Court  of  the  XJjMtA  SUtca, 
in  tha  Ooon^  of  Wuhington  ftnd  Katriet  of 
ODhunbU. 

TIw  d«d«nttk»i  eoiit«li»  three  ipeoial  wumta, 
umI  a  aoont  for  mooe^  had  uid  received.  The 
three  spedal  oonnts  u«  all  founded  upon  %o 
urMmrat  Is  writing,  which,  eiter  reettine  that 
t&B  plaJntUr  in  tha  eourt  below  had  bon^t  of 
tke  defaodant  In  tba  eonrt  below,  lot  No.  S,  in 
«  Vo.  480,  fn  the  dty  of  Wsahlngton,  for 
I  be  had  paid  a  part  of  the  ptirehaae 
T,  and  executed  hia  note  for  tha  reeidiM, 
NttalnB  the  following  atipulAtion:  TIm  Bank 
F  tha  lletropidla,  througn  tbe  preatdant  and 
eaahlar.  la  herebj  pledged,  whm  the  abore 
sum  (tnat  ia,  tha  amonnt  of  the  note)  la  paid,  to 
oonv^  the  mM  lot,  vis.,  lot  No.  5,  ta  tqnare  480, 
in  fM-aimpIe,  to  the  aiUd  Emeat  OintachUak, 
Urn  baira  or  aaaigna,  foreTar."  Eadi  of  theae 
eonnta  aven  Uie  payment  at  tba  time  agreed  of 
tba  amount  of  the  note,  and  the  fallnre  of  tbe 
bank,  on  demand,  to  oonrey  tha  lot.  At  the 
trial  aareral  bUla  of  exception  were  taken,  and 
a  Terdlet  wai  fonnd,  and*]udgment  rendered  in 
taTor  of  the  pUlntUf.  TO  rcTerw  that  judg- 
ment, thia  writ  of  error  la  brought. 

hi  the  argument  at  the  bar,  Tarioua  objec- 
ttona  bad  been  urged  to  the  auffleienoy  of  tbe 
deolantian,  whleh  we  will  briefly  notice  In  the 
order  in  whiah  they  were  made. 

Tba  Bnt  objeotion  ia  that  the  apedal  counta 
S7*l  have  no  ooncluakn.  *There  ia  certainly 
no  formal  eonclnaioa  to  aitheT  of  theae  counts. 


Whether  oonnta  thni  ooodudlng  would  have 
been  aufllelent  upon  a  apedal  demurrer  in  tha 
aouit  bdow,  it  ia  not  neceaaary  to  dedde}  be- 
B  we  are  elearly  of  cminion  that  the  S2d 


to  the  flrat  eoosc,  viiq 
on  ia  aTerred  to  have  been  made''by  tha  bank, 
*tbrou^  the  preaident  and  caahier,"  without 
averring  their  anthoriiaUon  by  the  bank  to 
tnaka  tt.  Wa  eonalder  thia  objeetlon  aa  wholly 
untenttUa.  The  averment  in  thia  count  la  that 
the  bank,  throu^  theaa  offlcera,  agreed  to  eou' 

.>._._.     »T — aeumlng,  for  the  mJm 

a  full  force,  that  tht 
I  waa  not  within  the 

...         .  ra,  aa  auch,  yet  it  waa 

nmjneationably  in  tha  power  of  the  bank  to 
rive  antbority  to  Ita  own  offloen  to  do  to. 
whea,  then.  It  b  averred  that  the  bank,  by 
them,  agreed,  this  averment  in  effect  importa 
tbe  very  thin^  tbe  anppoaed  want  of  wUah 
•OBBtitmea  the  ebjaetioni  bacauae,  upon  the  aa- 
■nmption  atated,  the  bank  eoold  have  made  no 
agreamant  but  by  agenti  having  lawfnl  author- 
ity. Nay,  it  would  have  been  aulBdent,  in  our 
opinion,  that  the  bank  agreed,  without  tha 
worda,  "through  the  preaident  and  caahier:" 
for  H  la  a  rule  bt  plsKllng  that  facta  may  be 
atatad  aooording  to  their  l^gal  alTeet.    Now,  tbe 


hgal  efTeot  of  an  agreemeiS  made  by  an  amit 

'r  Ida  priadpal,  whilat  the  agent  la  a^ing 

tUn  tha  ioopa  of  Ua  authority,  ia,  that  it  la 


aoMtad.  I 


ladontd,  or  dalinrad 


a  party  ma) 
a  Un  Id  I 


cliange,  b  auffldent,  although  the  defendant 
did  not,  in  faot,  do  either  of  theae  acta  hlmadf, 
provided  he  authorised  the  doing  of  Umu. 
Chitty  on  Billa,  S56,  and  the  anthoritiea  there 
dted.  Thia  prindple  baa  been  applied,  too  in 
aotiona  ex  ddleto,  as  well  aa  as  contractu.  In  6 
Term  Bap.  6sa,  It  waa  held  that  an  allegation 
that  the  defendant  bad  negligently  driven  Ilia 
cart  againit  plidntiff*a  hoiae,  waa  supported  by 
evidenoe  that  defendant'a  servant  drove  the 
cart.  In  thia  aspect  of  the  question,  it  waa  one 
not  of  Reading,  but  of  evidence.  If,  on  tbe 
contrary,  the  act  were  one  In  their  regular  line 
of  duty,  then,  of  coutm,  the  averment  waa  un< 
neoeaaary.  In  the  ease  of  Fleckner  v.  The 
United  SUtes  Bank,  S  Wheat.  S6B,  the  oourt  de- 
clare the  point  to  be  settled  "that  a  eorporation 
may  be  bound  by  contracts  not  authoriaed  or 
executed  under  Its  corporate  seal,  and  by  eon- 
tracta  made  in  the  ordinary  diesharge  of  the 
official  duty  of  ita  agenta  and  offlcera." 

The  next  objeetlon  which  was  raised  to  th^ 
declaration  applied  to  the  second  count,  via- 
that  tbe  averment  that  the  plaintiff  waa  turned 
out  of  pooscaslop  waa  Inauffieient  In  thia,  that  it 
la  not  averred  to  have  been  by  proceaa  of  law, 
or  by  the  entry  of  one  having  lawful  title.  U 
entry  and  eviotion  were  the  ground  of  the  a»r 
tion,  or  eonatituted  the  gravamen  of  the  count, 
aa  in  covenant  on  a  warranty,  *or  for  [*S8 
quiet  enjoyment,  then.  Indeed,  a  declaration  or 
count  would  be  defective  whidi  omitted  to  aver 
that  the  plaintiff  was  evicted  hv  due  proceaa  of 
law,  or  by  the  entry  and  eviction  of  one  who, 
at  the  time  of  the  covenant,  had  lawful  title  to 
the  land;  and  having  such  title,  entered  and 
evicted  the  plaintiff;  or  which  did  not  contain 
some  averment  of  equivalent  import.  But  up- 
on examining  the  count  in  question,  it  will  be 
found  that  although  this  averment  is  contained 
1b  tlkat  oount,itlsmeraanr^us^{e]  bacauaetha 
taeaeh  alleged  is  that  tha  defendant  refused,  on 
demand,  to  «onv^  tbe  land.  There  la  nothing, 
therefore,  in  the  objection,  aa  apUied  to  thb 
count;  because  it  would  ba  good  without  ayer- 
ring  any  eviction  whatsoever. 

"Aie  next  objection  to  the  declaration  appUce 
to  the  third  count,  and  It  h  this:  that  the 

Elalntlff,  in  that  count,  treats  the  agreement  aa 
nporting  aa  undertaking  m  the  part  of  tlie 
bank  to  convey  the  lot  tn  fee-simple,  by  a  good 
and  indefeasible  title,  free  from  encumbrances. 
In  the  view  which  we  have  taken  of  this  aub- 
jeot,  it  la  unneceaaary  for  ua  to  dedde  whether 
the  agreement  doea  or  doea  not  Import  such  aa 
undertaking  on  the  part  of  the  bank  aa  ia 
asorlbad  to  it  In  this  count  of  the  declaration. 
Thia  count  containa  an  averment  that  the  Iwnk 
was  not  at  the  time  of  the  agreement,  or  at  any 
time  after,  aeieed  or  poss<^sed  of  the  lot  m 
fee-stmple.  We  have  seen  that  Uie  language  of 
tbe  agreement  Is  that  tbe  bank  was  to  convey 
tbe  1^  in  tee-almple  to  the  defendant  in  error, 
his  helTB,  or  aaaigna  forever.  Now,  it  appeaia 
from  the  record  that  the  bank  claimed  under 
a  deed  from  Alexander  Kerr,  who  aold  the  lot 
as  trustee,  under  a  deed  of  trust  from  Orr,  tha 
former  owner,  made  to  seoure  eertain  debta 
therein  stated,  which  deed  of  trust  waa  ex- 
ecuted on  the  8th  of  September,  1618.  But  Orr 
had  previously,  to  wit,  on  the  6th  of  August, 
1818,  cMiveyed  the  same  lot,  in  fee-aimple,  to 
foMph  B1^,  aa  trustee,  for  tha  purpoae  of 


SoriBci  Ocnm  or  the  UiimD  Sr^n 


Mmriiw  Mrt^B  debta  tluicia  aUtod,  knd  with 
power  to  Mil,  in  Mrtain  STeiiU  theraln  men- 
tioned; ona  of  wbich  wu  that  Sunael  Lane, 


wbo  waa  IndorMr  of  a  oota  of  thrM  thoiuand 
tolUn,  wound  t^  thli  kit  dead,  ihould  be 
■Bad,  which  tmat  oceumd  aa  aarlj  aa  Un  jtttr 
mo.  Now,  from  thia  atata  of  facta,  U  la  ap- 
puent  that  at  the  data  of  the  agreement,  the 
Mak  waa  not  aeited  of  the  fe«-eimple  whkh  It 
•ontnctad  to  oonrey.  If  the  deed  of  tnut 
to  Blgar  oe  Moriderad  aa  a  mori«age,  then  the 
moment  It  waa  axeented,  the  legal  eatata  In  fee- 
rfmple  waa  in  Elgar,  anbieet  to  be  defeated 
upon  tha  perfonnaooe  of  the  oonditton,  and 
ooatlnoBd  In  him,  from  that  time  down  to  t 
jmr  18SS,  whea,  under  the  tmat  deed  he  aold 
•■d  eonvejed  the  lot  to  the  Patriotlo  Bank, 
VhM  piB«haaed  at  the  aale.  The  interaet  of 
tiw  mortngeor,  aoeordlng  to  the  oommon  law, 
ia  not  liable  to  azeaution  aa  real  estate.  8  Eaat, 
4ffti  S  Boa.  A  PdIL  461.  It  la  treated  aa  equit- 
able aaaata.  I  Vea^,  430;  4  Kent,  IH.  In  oon- 
formlty  with  thia  doctrine,  thia  eourt  decided 
(U  Petara,  201)  that  the  wife  of  a  mortgagM- 
waa  not  dowabh;  and  in  13  Petera,  294,  that 
the  equity  of  redemption  could  not  be  taken  in 
If*]  exeouUon  under  *a  fieri  fadaa.  If  thii 
be  ao  in  the  eaae  of  a  mortgage,  the  prinoipli 
appUea  more  strongly  In  caae  of  a  deed  of  truit, 
bacanae  the  interest  of  the  mortgageor,  aneh  aa 
It  ia,  ia  ao  far  protected  by  a  court  of  equity 
that  the  mortgagee  cannot  forecIoBe  without  a 
decraa  in  equity;  and  even  in  that  decree  a 
abort  time  ia  allowed  to  the  mortgageor.  within 


axtilnslo  matter  of  equity,  a  eourt  of  equity 
MT«r  tnterferea;  and  the  only  right  of  the 
graotor  ia  the  deed  Is  the  rignt  to  whaterer 
vurploa  may  remain  aftar  aale,  of  the  m 
for  whldi  the  property  aold.  There 
then,  a  good  eauae  of  action,  on  the  gr 
that  the  bank  had  not  the  fee-simple  which  it 
contracted  to  oouTey. 

Wa  think,  then,  that  the  declaration  ia  not 
liable  to  any  of  the  objections  which  hare  been 
ni»ed  againet  it. 

Nor  have  we  anv  doubt  but  that  the  action 
well  li«a  againat  the  bank.  For  althourii  the 
agraeuent b  under  seal.  It  b  not  the  aaalof  the 
corporation,  but  that  of  the  president  and  cash- 
ier. It  waa  decided  tn  the  ease  of  Bandall  t. 
Vanraehten,  19  Jolma.  Bap.  60,  that  covenant 
wouM  BOt  Uc  agUnat  a  corporation  on  a  eon- 
tiaat  not  under  tkalr  corpMate  seal,  bnt  that 
aa  aetitm  of  aasumpalt  would  Uc;  and  that  it 
aialcea  ao  diSeranoa,  in  regard  to  a  eorpwa- 
tloa,  whether  tlie  agaat  ia  appointed  under  aeal 
or  not,  or  whether  he  puts  bis  own  seal  to  a 
aontraet  whldi  he  makee  la  their  behalf,  the 
doctrine  of  merger  not  applying  to  such  a 
eaae.  Thia  doctrfaie  we  approve,  and  it  is  de- 
etalTa  of  tha  objection. 

Wa  eome  now  In  order  to  tha  ezeaptions 
takes  at  the  trial 

The  Bret  waa  the  court's  admitting  the 
agreement  declared  upon  to  be  given  In  evl- 
denca  until  some  evidence  was  previously 
given,  ahowlng  the  authority  of  the  parties  who 
axeented  H,  to  sign  It. 

Aasuntfng,  argument!  gratia,  as  we  have  be- 
fore done  as  to  thia  wdnt,  that  the  traaaaetion 
waa  snek  that  aa  aaAarlty  waa  naaeaaary  to  he 
Id* 


We  think  that  there  ia  nothing  ia  It.  It  waa 
aa  aompetent  for  the  party  to  prove  the  au- 
thority after,  as  It  was  before,  giving  the 
agreement  in  evidenee. 

The  seoond  ezoeptioo  was  taken  to  the  court's 
admitting  In  evidence  a  letter  from  defendant 
in  error  to  plaintiff  in  error,  and  the  teatimony 
of  a  witneaa  that  he  had  eiamiced  the  recorda 
for  the  purpoae  of  tracinff  the  title  of  the  de- 
fendant in  error  to  the  lot  in  question;  and 
also  a  deed  purporting  to  be  executed  by  John 
P.  Van  Neaa,  preaident  of  the  Bank  of  the 
Hetropolis,  to  tna  defendant  in  error.  The  lat- 
ter wt*  merely  to  inform  the  plaintiff  in  error 
of  the  aale  then  advertised  to  be  made  of  the 
lot  in  question,  under  the  deed  of  trust  from 
Orr  to  Blgar.  The  eiawiDation  of  the  records 
made  by  the  witneaa,  was  made  for  the  pur- 
pcae  of  enabling  the  defendant  in  error  to  de- 
cide what  course  to  pursue  in  relation  to  the 
property.  We  eee  nothing  objectionable  in  the 
admission  either  of  'the  letter  or  the  tea-  [*SO 
timony  of  the  witneaa.  The  plaintiff  in  error 
certainly  waa  not  Injured  by  its  admiaeion. 
The  property  which  the  defendant  in  error  had 
bought  being  about  to  be  sold,  he  causes  an  ex- 
amination to  be  made  that  he  might  know  what 
Sound  be  stood  on )  then,  out  of  abundaJit  oau- 
m,  he  wrote  the  letter  giving  notice  of  the 
sale,  so  that  the  other  party  might  pursue 
whatever  course  they  thought  best  for  their 
safety.  The  moat  that  can  be  said  of  it  is  that 
ha  thereby  proved  that  he  had  done  more  than 
he  waa  bound  to  do.  For  if  he  had  chosen,  he 
mi^t  have  reated  upon  his  contract,  without 
troubling  himself  either  in  examining  reoorda 
or  giving  the  other  party  notice.  Nor  have  we 
any  doubt  as  to  the  admissibility  of  the  deed; 
some  of  the  counts  in  the  declaration  charged 
as  a  breach  of  the  agreement  the  failure  of  the 
other  party  to  make  a  deed;  a  paper  having 
''  —  executed  having  the  form  of  a  deed,  it  naa 
ether  proper  then  to  give  it  in  evidence,  to 
that  tMing  sealed,  not  with  the  corporat* 
seal,  but  with  that  of  the  preaident  of  tliebank. 
it  was  no  deed;  and  thua  sustain  the  allegation 
that  no  deed  had  been  made.  It  is  clear  beyoikd 
doubt  that  a  paper  such  aa  thia,  not  under  tha 
corporate  aeal,  ia  not  the  deed  of  the  banik,  to 
contemplation  of  law. 

The  third  exception  waa  taken  to  the  oourfa 
receiving  in  evidence  tha  record  of  a  anit  by 
the  Patriotic  Bank  acainat  Lane,  for  the  pur- 
poaa  of  showing  that  Lane  bad  been  sncd  upon 
a  note  for  three  thousand  dollara,  mentioned  in 
the  deed  from  B.  G.  Orr  to  Elgar.  dated  Au- 
guat  £Oth,  1818.  We  think  that  this  record 
waa  properly  admitted ;  for  one  important  ques- 
tion in  the  cause  waa,  whether  the  occasion  had 
occurred  which  justified  Elgar,  the  trustee,  in 
the  deed  of  trust  from  Orr,  to  sell  the  lot  in 

ntion.  Now,  one  of  the  provisions  of  that 
authoriied  him  to  sell,  whensoever  Lane 
should  be  HUed  on  the  note  for  three  thousand 
dollars,  given  by  Orr  to  the  Patriotic  Bank  and 
indorsed  by  Lane,  and  to  pay  off  that  note  to 
the  bank.  Now,  this  record  proved  that  I^ne 
had  been  sued,  that  therefore  the  casus  fcsderis 
had  occurred,  that  the  land  waa  rightfully  aold, 
and  therefore  we  think  It  waa  aamiasibia  for 
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the  pnrpoM  for  whldi  H  wu  offared.  But  it 
w«a  BTgued  that  the  not«  stated  in  tfas  deed  of 
tnut  M  the  one  indoned  bj  l4ne,  purported 
to  be  negotlRbl*  at  the  Patriotic  Bank,  and 
that  tlie  note  deolared  upon  in  the  record  did 
not  purport  to  b«  negotiable  at  that  bank,  and 
that  there  waa  therefore  a  Tariance.  If  the 
question  bad  been  raised  in  the  suit  brought 
i^MD  the  note,  it  might  have  been  eoasidered 
a  misdescription;  but  in  this  case  it  was  of- 
fered in  evidence  to  the  jury  to  prove  the  fact 
that  Lane  had  Iwen  aned;  it  woa  a  question  for 
the  jury  to  consider  whether  this  evidence  was 
sufficient  to  satisf;  them  that  it  was  the  same 
debt  OS  the  one  described  In  the  deed  from 
Orr  to  Elgar,  and  therefore  the  principle  of  law 
that  the  allegations  in  the  parties'  pleadings 
and  their  proofs  shall  correspond,  hu  no  ap- 
plication. 

The  last  exception,  after  setting  out  certain 
•ridence  given  by  the  plaintilT,  without  even 
Stating  that  it  was  all  the  evidence,  states  that 
S 1*]    *the    defendant    prayed    an    instruction 


Mcond,  or  third,  or  fourth  counts  in  the  dee- 
laration;  which  instruction  the  court  refused 
to  Rive;  and  we  think  very  properly.  Whether 
•ridence  is  admissible  or  not  is  a  question  for 
the  court  to  decide;  but  whether  It  is  sufflsjent 


jory. 
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«ub,  12  Peters,  S,  "It  Is  a  point  too  well  set- 
tled to  be  DOW  drawn  in  question,  that  the  ef- 
fect and  sufficiency  of  the  evidence  are  for  the 
eonsideration  and  determination  of  the  jury." 
And  this  proceeds  upon  tliia  obvious  principle. 
It  is  the  provinoe  of  the  jury  to  decide  what 
facta  are  proven.  It  b  competent  to  them  to 
dimw  from  the  evidence  before  them,  all  euch 
inferences  and  eonclusioua  as  that  evidence 
eonduces  to  prove.  If  the  court  were  to  tell 
them  that  upon  a  given  state  of  evidence  the 
plaintiff  couJd  or  couid  not  recover,  then  they 
must  in  the  assumption  of  what  facta  were 
proven,  either  discard  from  their  consideration 
meh  inferences  as  the  jui^  might  draw,  or  they 
■mat  thenuelTca  deduce  them.  The  first  course 
would  injure  the  party  offering  the  evidence; 
the  second  would  be  an  usurpation  of  the  office 
of  the  jury.  The  only  ease  in  which  the  court 
«an  nuuce  such  inferences,  and  pass  upon  the 
Bsfficiencj  of  tlie  evidence,  is  by  a  demurrer  to 
ovidence.  This  would  be  the  case,  even  if  the 
bill  of  exception  professed  to  state  al)  the  evi- 
dsnoe;  but  the  one  which  we  are  now  consider- 
ing does  not  profess  to  do  this,  and  we  cannot 
Maume  that  it  was  alL  F<»  aught  that  ap- 
peal* on  this  record,  there  wa*  other  evideoee; 
It  ia  enough,  however,  that  it  does  not  appear 
that  the  evidence  stated  upon  which  the  in- 
■trueUor.  was  asked,  was  aU. 

Having  now  finished  our  ezaminatltm  of  the 
■•veral  exceptions,  we  will  very  briefly  notice 
•ome  points  which  were  pressed  upon  the  con- 
■ideration  of  the  oouit.  It  was  said  that  the 
daod  of  trust  from  Orr  to  Elgar,  under  which 
the  lot  in  question  waa  sold,  was  made  to  in- 
demnity huu  as  indoiser  of  erf's  note;  that 
the  Fatriotle  Bank  had  no  right  to  call  upon 
the  trastee  to  sell  it ;  that  its  only  right  was  In 
ft  eourt  of  eauity  to  ask  to  be  substituted  to 
the  ri|^ta  «  lia»i  but  upon  *»a.tniTiing  the 


Lane's  being  sued,  the  trustee  shall  sell  i 
lot,  and  after  paying  the  expenses  of  the  sale, 
apply  the  proceeds  to  the  discharge  of  the  notes 
of  Orr,  indorsed  by  Lane,  of  which  the  note 
on  which  the  suit  waa  brou^t  against  Lane 
was  one;  ao  that  this  agreement  fails  In  its 
foundation.  We  entirely  concur  with  the  doc- 
trine laid  down  in  1  Johns.  Ch.  Rep.  S!OS;  3 
Johns.  Ch.  261,  that  where  a  trust  is  created 
for  the  benefit  of  a  third  party,  though  without 
bis  knowledge  at  the  time,  he  may  afflrm  the 
trust,  and  enforce  Its  execution.  The  truth  la, 
that  although  the  object  of  the  deed  of  trust 
was  to  secure  Lane,  its  provision  that,  in  the 
event  which  happened  of  his  being  sued,  the 

Eroperty  should  be  sold,  and  the  notes  whieh 
e  bad  indorsed  should  be  paid,  was  the  most 
effectual  means  of  attaining  that  *object:  [■S3 
these  notes  were  due  to  the  bank,  were  held  by 


authoriEed  to  sell  at  its  instance,  and  to 
pay  it  the  amount- 
It  was  also  argued  that  the  judgment  against 
Lane  was  barred  by  the  act  of  limitations,  and 
that,  therefore,  the  trustee  was  not  authorised 
to  sell  for  the  purpose  of  paying  a  debt  which 
could  not  be  enforced;  the  provision  of  the  deed 
which  we  have  already  referred  to,  fui^ishas 
an  answer  alao  to  this  objection;  for  even  if  it 
were  barred,  the  claim  was  in  full  force,  under 
tlie  trust  in  the  deed.  For,  although  the  judg- 
ment extinguished  the  right  of  action  upon  the 
note,  yet  upon  well  established  principle  it  did 
not  operate  at  all,  by  way  of  extln^shment 
of  the  collateral  remedy  under  the  deed  of  trust, 
though  it  had  relation  to,  and  was  intended  to 
secure  the  payment  of  the  same  note.  The  re- 
sult, then,  of  this  state  of  things  Is,  that  the 
property  bought  by  the  defendant  in  error,  of 
the  plaintiff  in  error,  was  legally  sold  under  an 
elder  subsisting  lien;  and  thus  he  was  utterly 
devested  of  all  title,  so  as  to  show  an  entire 
failure  of  the  MHislderation  for  which  he  paid 
his  money,  and  to  enable  him  to  maintain  an 
action  for  money  had  and  received,  to  recover 
it  back. 

We  think  that  there  Is  no  error  In  the  judg- 
ment; it  is,  therefore,  affirmed  with  ooata. 

Tills  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  In  and  for  the  County  of  WashingtcMi. 
and  was  argued  by  counsel;  on  consideration 
whereof.  It  Is  ordered  and  adjudged  by  this 
court  that  the  judgment  of  the  said  urcuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs  and  damages  at  the  rate  of 
six  per  cent,  per  annum. 

•ELIA8  KANX,  Plaintiff  In  Error,  [*SS 


Letters  of  administration  with  will  annexed 
granted  in  District  of  Columbia  while  execu- 
tor lived,  void — executors  appointed  in  an* 
State  have  right  to  recover  from  an  Individ- 
ual in  the  District  of  Columbia  effect*  belong- 
ing to  his  testator — practice. 
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Tb>  deeliratlan  !■  am  utton  tw  an  • ... 

tha  recOTcn  of  moDe;  received  br  tbe  defendmol 
■tier  the  decease  of  tlic  teatitoT,  mar  be  lo  the 
name  of  tbe  plaintiff,  ai  exacntar,  *at  In  bta  [*S-1 
own  name,  wItbODt  rtatlns  that  he  la  executor. 
Tbe  dIMlDctloD  Is,  tbat  when  an  executor  auea  aa 
eanw  of  actten  which  ocnimd  Id  the  lifetime  at 
bl*  tMtatOT,  he  mast  declaim  In  the  detbiet,  that  la. 
In  hla  repnaentattTB  capacltr  ddIt  ;  but  when  tb* 
cania  of  action  aceraea  after  the  deatb  ot  tbe  tM- 
tator,  U  tbe  monej  when  recoTered  will  be  imi  la. 
UM  uacntoT  maj  declare  In  hla  repreaeDtattr* 
character,  or  In  bla  own  nam*. 

IN  error  to  the  Circuit  Court  of  the  United 
State*  for  tbe  Countf  of  Wuhingti»i,  in 
the  District  of  Columbia. 

Edward  Coursault,  then  ft  mereliant  of  the 
city  of  Philadelphia,  ia  December,  1S09,  waa 
the  owner  of  the  brig  Good  Friend*,  and  put 
ot  her  cargo.  Both  tho  bHg  and  cargo  wars 
seized  at  Morlaix,  in  France,  bj  ordar  of  tha 
French  goventtncnt,  and  were  con&acated. 

In  lS2fi,  Edward  Coursault  died  in  Baltt- 
mire,  where  he  resfdad  at  the  time  of  hia  de- 
cease; and  by  hia  will,  dated  Aueuat,  1814,  he 
appointed  Agls  Couraault,  hia  wife,  hia  bxw- 
ulrix,  and  Gabriel  Paul  hia  executor. 

On  the  87tb  August,  1814,  letUra  teatamen- 
tary  ot  the  will  were  granted  in  Baltimore  ta 
Gabriel  Paul.  Mra.  Couraault  did  not  qualify, 
nor  did  she  renounce,  as  executrix.  Some  tlma 
afterwards,  Gabriel  Paul  removed  to  the  State 
of  MiBBOuri. 

The  claim  of  the  estate  of  Edward  Cour- 
sault, for  indemnity  for  the  aeliure  and  oonlla- 
eation  of  tbe  brig  Good  Friends  and  cargo,  hav- 
ing been  provided  for  by  the  convention  be- 
tween the  United  States  and  France,  concluded 
at  Paris  in  July,  1831,  Aglte  Coursault  styl- 
ing herself  the  widow  and  executrix  of  the  lut 
will  and  testament  ot  Edward  Coursault,  in 
January,  1833,  presented  a  memorial  to  tbe 
board  of  commissioners  appointed  to  carry  tbe 
convention  into  effect,  claiming  indemnity  for 
the  seizure  and  confiscation  of  the  brig  and 

Tbe  memorial  stated  tbe  death  of  Edward 
Coursault,  the  appointment  of  the  memorialist 
and  Gabriel  Pan!  executors,  by  his  last  will, 
that  letters  testamentary  ware  granted  to  the 
memorialist  and  Gabriel  Paul;  and  tbe  memo- 
rial also  states  that  whatever  amount  of  said 
claim  may  be  awarded  under  laid  convention, 
will  belong  solely  and  exclusively  to  the  mft- 
morialist,  aa  executrix  of  the  last  will  and  test- 
ament of  the  said  Edward  Coursault,  deeeaaed. 

Together  with  the  documents  presented  to 
the  commissioners,  showing  the  property  of  Uie 
Good  Friends  and  part  ol  her  cargo  to  have 
belonged,  at  tbe  time  of  tbe  seiture  and  oonfla- 
cation,  to  Edward  Coursault,  there  was  a  power 
of  attorney  from  Gabriel  Paul,  as  "adminia- 
tnttor  of  the  estate  of  Edward  Coursault,"  to 
Mrs.  Affitt  Coursault,  authorizing  her  to  pr»- 
sent  in  his  name  to  the  commissioners  of  tba 
United  States  the  claim  of  the  estate  of  Edward 


them  as  soon  as  required 

The  commissioners  awarded  the  anm  ot  aeran 
thousand  eight  hundred  and  sixty-four  dollan 
in  favor  of  the  claimant. 

On  the  87th  of  March,  1837,  an  aOidavit  WM 

made  and  presented  to  the  Orphan's  Court  of 

the  County  of  Washington,  in  tbe  District  of 

■Columbia,  stating  tliat  Edward  Cour-   ['SS 
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Milx,  had  dM  about  two  jean   before   the 
■wfciu  ol  the  kffldavtt. 

On  3»  EMh  of  March,  1837,  the  judge  of  the 
Orphma.'t  Ooort  directed  letten  of  adminutra- 
tloa,  with  the  will  annexed,  to  be  laeucd  upon 
the  eatata  of  Edward  Connault,  to  EUaa  Kane, 
bqnin;  and  the  lum  awarded  on  the  claim  of 
AfOm  Ootuaaolt  b^  the  eommiasionen,  waa 
Mid  at  the  Treaaur;  of  the  United  Btatea  to 
aCr.  Kane,  as  the  admin  ietrator. 

Gabriel  Paul,  in  November,  1837,  aa  execu- 
tor of  Edward  Conraault,  having  taken  out  let- 
tan  of  adminiatratlon  tn  the  Dfstriot  of  Colum- 
bia, inatituted  a  aait  in  the  Circuit  Court  of  th« 
Onintf  of  Washington  againit  Eliaa  Kane,  for 
the  reooverr  of  the  turn  paid  to  him  hj  the 
Dnited  SUtea;  and  at  November  Term,  1838, 
tha  cauae  waa  tried,  and  a  verdict  and  judg- 
nent  were  rendered  for  the  plaintiff. 

At  the  trial,  the  defendant  in  the  Oreuit 
Ooort  gave  in  evidence  an  ezempUflcatlon  of  the 
lettera  of  admin iatration  granted  b;  the  Or- 
phan'a  Court  of  the  County  of  Waahlngton;  but 
the  eourt  directed  the  jurv  that  thev  were  no 
bar  to  the  action  of  the  plaintiff.  The  defend- 
ant Bzcepted  to  thii  opinion  of  the  canrt.  And 
tta  plaintiff  liarla^  offered  in  eridenee  thi 
award  of  the  commweionen,  the  power  of  at 
teniay  from  the  plaintiff  to  Agla  Coursault  (by 
•nlea  from  the  State  Department)  and  his 
kUara  teatamentarj,  with  a  copy  of  the  will 
aonezed;  and  having  proved  that  the  plaintiff 
wa«  then  living,  the  court  directed  the  Jurr  that 
thi  plaintiff.  If  the  taid  evidence  waa  bellGved, 
via  entitled  to  recover  the  amount  received  bj 
tke  defendant  nndar  the  award.  The  defendant 
tsnptad  to  thia  direction  of  the  eourt,  and  proa* 
M«t«d  thia  writ  of  error. 

The  eanaa  waa  atvued  by  itr.  Key,  with 
whom  waa  Ur.  KanL  for  the  plaintiff  In  error, 
ud  bv  Ifr.  Coxa  aad  Ur.  Seminea  for  the  do- 
tMdant. 

Mr.  Kay,  for  the  plaintiff  in  amor,  contended 
tkat  the  lettera  of  adminlatratlon  granted  to 
the  plaintiff  in  the  Diatrlct  of  Colombia,  were 
aot  void,  and  that  the  Inatmetiona  of  the  C^- 
ooit  Court  were  erroneooa. 

If  thera  had  not  been  apecial  legislation  on 
tUa  Mbjaet,  no  doubt  oould  be  entertained  of 
the  InTalidity  of  the  lettera  of  admin  iatration 

Cted  to  Gabriel  Paul  in  the  Dlatriet  of  Co- 
aa,  after  thoae  which  had  been  granted  to 
tkpbintiS  in  error.  By  the  general  law,  ad- 
■hiNtration  ia  to  be  granted  In  the  place  where 
thi  aroparty  of  the  deeeaaad  person  is  found; 
lad  lettera  teatamantary  drawing  theb-  author- 
i^  bom  a  different  State  or  country,  have  no 
nlidity.  S  Wheat.  671;  Smith  v.  The  Union 
Btak  of  Georgetown,  S  Peters,  616;  Story's  Con- 
■kt  of  laws,  122,  42ft-(3S,  430,  430;  80  Johns. 
Bep.  BU. 

nie  apedal  l^slatlon  by  the  Act  of  Con- 
grsM  of  24tb  June,  IBIS,  waa  not  Intended  to 
■ake  a  general  i^ange  on  thia  aubject.  Tt 
<•*)  'meant  only  to  authorize  suit  to  be 
broa^t  on  foreign  letten  of  administration,  or 
lettara  of  administration  granted  out  of  tile 
Dtatrlet  of  Columbia.  The  court  will  lean  In 
fa*nr  of  thia  construction  of  the  act;  and  by 
gfvinc  it  thia  limitation  will  prevent,  aa  far  as 
■oaalMa,  tha  infraetion  «f  tM  prlneipto  that 


the  peraonal  aatata  of  aa  faitaatata,  or  doeadaola 
is  to  be  dlatrihnted  aocordlng  to  the  loaal  lav 
of  the  plaee  where  it  may  be. 

Nor  can  the  Act  of  Congress  of  181S  be  eon- 
strued  to  take  away  the  authority  to  liane  let- 
ters of  administration  In  this  diatrict,  when  no 
administration  of  the  deeaaaed  is  within  the 
district,  and  there  are  peraonal  effecta  belonging 
to  the  deeaaaed  within  the  same. 

Tlte  law  doaa  not  take  away  this  Juriadictloii 
of  the  Orphan's  Court  of  tha  County  of  Waah- 
lngton to  issue  letters  of  admin  Iatration.  While 
it  authorizes  a  foreign  administrator  to  come 
into  thia  district,  it  leavee  the  authority  of  the 
Orphan's  Court  aa  it  eziated  before  the  act. 
Such  a  construction  of  the  law  would  be  moat 
unreaaonable,  and  would  prodnoa  great  diffi- 
culties and  incoDvenieneea.  Thera  Is  no  power 
to  compel  a  foreign  administrator  to  oome  into 
this  diatriet  and  collect  the  aaaeta  of  the  aatata. 
Thus  the  personal  property  of  a  decedent 
might  be  wasted  and  lost.  Bat  to  construe  tba 
law  as  ia  contended  for  by  the  plaintiff  in  er- 
ror, ia  to  give  it  all  tha  ameieney  requisite,  and 
essential  to  the  purposea  of  the  legialatiOB. 
The  foreign  adrntnistrator  may  inatituta  anita 
in  the  district;  but  over  assets  which  are  in 
the  district,  an  admlDlstrator  duly  appointed 
by  the  Orphaa's  Court,  before  the  foreign  ad- 
ministrator comes  here,  has  full  and  exclusive 
control  and  authority. 

in  support  of  this  construction  of  the  act  of 
Congress,  the  counsel  dted  Tha  United  States 
V.  Fisher,  2  Cranch,  8S;  Baldwin  C.  C.  Rep. 
316;  Cowper,  SSI;  6  Dane's  Abridgment,  001, 
SeS;  Foster's  case,  11  Coke's  Rep.  94  a. 

The  power  given  to  an  administrator  In  the 
district  ia  to  collect  and  administer  the  estate 
of  the  iateatate  according  to  the  lex  rei  sltn. 
Aftor  hi*  appointment  he  cannot  excnaa  him- 
self for  nagtecting  to  collect  the  assets  of  tlia 
estate  by  alleging  that  there  waa  another  and 
foreign  adminlatrator:    nor  would  the  pay- 
ant  01  a  debt  to  a  foreign  adminlatrator,  by 
peraon  In  the  diatrict,  be  a  bar  to  the  olalm 
an  adminlatrator  apjiointed  bare.    Suppose 
an   administrator   appointed    in    the    district 


Is  admitted  that  the  Act  of  Congress  of  IBU 
may  be  interpreted  to  give  concurrent  powan 

foreign  and  domestio  administratora,  but  not 
make  the  powers  of  the  foreign  administra- 
tor eieluslve.    Story's  Confilct  of  Laws,  431. 

There  ia  another  view  of  thia  question.    This 

not  a  debt  which  was  due  to  the  intestate  in 
hie  lifetime.  It  is  money  of  the  estate  whieh 
1  into  this  district  in  IB27,  and  the  lettera 
testamentary,  granted  id  Baltimore,  were  iaaued 
to  Gabriel  Paul  in  1614.  The  action  In  the 
Circuit  Court  was  not  for  money  due  to  tha 
testator,  but  due  to  the  executor  of  Conrsanlt. 
The  action  Is  not,  therefore,  'anthorised  [*ST 
by  the  act  of  Cougreaa,  aa  it  authorized  auita  by 
the  representative  of  a  decedent;  but  thia  la  a 
ault  in  his  own  right  by  the  executor. 

'  suit  may  be  brought  by  an  administrator 
the  recovery  of  a  debt  due  to  him,  aoa- 
tracted  with  him  In  his  capacity  of  adminla- 
trator,  after  the  decease  of  hfa  intestate.  4 
Mason  C.  C.  Rep.  S4.  But  the  act  of  Congrsa* 
gives  no  power  to  sue,  except  ia  caaea  whara 
action  can  be  brou^t  c~  '-" —   "*  -*—'-'- 
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tmtiMi  for  d«bt*  to,  c«  on  aontimeta  with,  tha 
ittte»tat«.  It  hu  no  applicaitlon  to  auita  which 
•  party  might  matitutB  without  letters  of  ftd- 
■DiniBtrationB;  such  a«  auiti  for  oUims  hj  the 
■dminietrator  on  debts  due  on  eontracta  or  ob- 
Ug»tioiii  which  hkve  oriBeu  Kfter  the  deoeAM  of 
the  pmrtj  represeated  by  him. 

An  objectioD  Ilea  to  the  original  letten  teata- 
meotarj  granted  in  Baltimore  to  Gabriel  Paul. 
The  wUl  of  Edward  Couruinlt  appointed  two 
•xecuton,  and  yet  without  any  renundationi 
by  Ag\te  Coursault,  the  letters  tettamentarj 
are  iuned  to  Gabriel  Paul  alone.  This  is  con- 
trary to  the  Teatamentary  Act  of  February, 
nn.  cb.  8. 

The  eonnwl  for  the  defendant  in  error  stated 
that  the  application  to  the  conuniBaianers  un- 
der the  tr«aty  of  indemnity  with  France,  waa 
made  by  Agfe  Counault  acting  as  executrix 
of  her  hoiband,  and  under  a  power  of  attorney 
from  Gabriel  Paul,  who  had  regularly  proved 
the  will  and  taken  ont  letters  teatajnentary- 
Tbe  award  of  the  commiiaionen  was  to  the 
•xeentor;  this  was  regular.  The  sum  awarded 
was  the  property  of  the  estate  of  Edward  Cour- 
aault,  being  an  indemnity  for  the  seieure  of 
kit  property  in  his  lifetime,  and  the  claim 
for  a  recompense  for  this  injury  passed  to  the 
«xecntora  of  hip  will. 

Thus  situated,  and  Aj;I«  Coursault  having 
died,  the  plaintiff  in  error  came  forward;  and 
disregarding  the  rights  of  the  defendant  in 
error,  which  were  his  by  Uie  letters  testament- 
ai7,  and  by  the  award  of  the  eommissioners 
under  the  treaty,  he  obtained  possesaion  of  this 
money  under  letters  of  admiiustration  gnnted 
to  him  in  the  District  of  Columbia.  He  did 
not  come  forward  as  a  creditor  of  the  estate  of 
Edward  Conraault,  but  as  a  stranger,  and  took 
poasesBion  of  the  fund.  This  was  an  illegal 
interference  with  the  nirtits  of  the  executor, 
and  ouinot  be  allowed.  The  provisions  of  the 
Mt  of  Congreaa  on  the  subject  of  the  claims  un- 
der the  treaty  with  France  have  been  violated; 
rights  elearly  vested  under  the  law  and  by  the 
award  of  the  commissioners  have  been  dlsre- 

The  fund  awarded  under  the  treaty  with 
hanoe  was  not  assets  in  the  District  of  Co- 


Baltimore,  for  the  seizure  of  his  vessel  and 
go;  and  the  United  States  having  received  the 
money  from  France,  were  trustees  for  the 
elainutots  to  distribute  the  same  among  them. 
U  this  fund  had  any  location.  It  was  in  Balti- 
more; there  the  United  Btates  were  bound  to 
By  the  amount  awarded  to  the  executor  of 
.ward  Cnoiaault.  In  point  of  fact  the  money 
waa  paid  In  New  York,  as  there  it  had  been 
S8*]  kept  by  'the  United  SUtes  when  re- 
eeived  from  ^uice.  All  that  was  required  was 
the  presentation  of  the  award  of  the  commis- 
sioners to  the  agents  of  the  United  Btates  in 
Naw  York. 

The  aetion  fai  the  Circuit  Court  was  properly 
brought.  But  If  this  was  not  so,  the  exception 
•hould  have  been  taken  by  a  plea  in  abatement. 
This  plea  of  the  general  issue  admits  the  right 
of  the  executor  to  lus.  8  Wheat.  &42;  I  Peters, 
ase;  4  Peters,  600;  Baker  v.  Biddle,  Baldwin's 
a  a  Bop.  3M.    To  show  tb«  right  of  ths  execu- 


tor  to  sne,  cited,  Biddle  v.  Wflklns,  1  Peters, 
486;  1  Veutris,  636;  1  Mod  213;  E  Mod.  149; 
Eobart,  46;  2  Lord  Kay.  701;  1  Williams  on 
Executors,  165,  An  administration  granted, 
where  there  is  an  executor  is  void.  3  Bos.  Jt 
Pull.  SO;  Toller  on  Executors,  ISO;  8  Craoeh,  1. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

It  appears  In  this  case  that  Edward  Cour- 
sault being  domiciled  in  Baltimore,  died  there 
in  the  year  1814;  and  that  by  his  will,  dated 
the  13th  August,  IBM,  he  appointed  Aglte 
Coursault  executrix,  and  Gabriel  Paul  exeeubor. 

On  the  ZTth  Au^t,  1814,  letters  testament- 
ary were  granted  m  Maryland  to  Gabriel  Paul 
—Paul  is  still  alive.  Edward  Coursault  being 
the  owner  of  the  brig  Good  Friends,  and  part 
of  her  cargo,  both  were  seised  and  confiscated 
at  Morlaiz,  In  Ue  year  1809,  by  the  Frendh 
government. 


1832,  be  being  then  a  resident  of  Missouri,  em- 
powered Agile  Coursault  to  present  a  memo- 
rial in  his  name  to  the  board  of  commissioners 
appointed  under  the  act  of  Congress  to  carry 
into  effect  the  convention  between  the  United 
States  and  His  Majesty  the  King  of  the  French, 
concluded  at  Paris  on  the  4th  day  of  July,  1831, 
for  the  claim  of  the  testafnr  to  indemnity,  on 
account  of  the  confiscation  of  the  Good  Friends 
and  her  cargo;  stating  in  his  power  that  he 
would  present  himself  before  the  board  of  com- 
missioners as  soon  as  he  might  be  reijuired. 
Under  this  power  Agls  Coursault  memonalited 
the  commissioners;  In  which  memorial,  after 
reciting  the  seisure  and  confiscation  of  the 
Good  Frienda  and  her  cargo,  what  the  cargo 
was,  the  value  of  the  vessel  and  her  freight, 
and  that  Edward  Coursault  had  Incurred  great 
expense  in  defending  his  rights;  It  Is  said,  let- 
ters testamentary  were  granted  te  herself  and 
Gabriel  Paul,  and  that  whatever  aum  may  be 
awarded  upon  the  claim,  it  would  belong  ex- 
clusively to  herself. 

The  commissioners  made  an  award  in  favor 
of  the  claim. 

After  this  award  was  made,  Kane,  the  appel- 
lant, applied  to  the  Orphan's  Court  of^  the 
County  of  Washington,  in  the  District  of  Co- 
lumbia, for  letters  of  administration  upon  the 
estate  of  Edward  Coursault;  and  upon  an  affi- 
davit of  Thomas  Dunlap,  stating  that  the  wid- 
ow and  executrix.  Agin  Coursault,  waa  dead,  an 
order  was  made  to  issue  letters  of  adminis- 
tration te  the  appellant,  upon  the  estate  of 
Edward  Coursault  and  letters  of  administration 
de  bonis  *non,  with  the  will  annexed,  [*>• 
were  given  to  him,  he  having  entered  into 
bond  wiih  Thomas  Dnnlap  and  John  E.  Kane, 
as  securities  for  the  faithful  performance  of  hia 

Kane  applied  for,  and  received  from  the 
proper  department  of  the  government,  a  part 
of  the  aum  awarded  by  the  commiaaioners  upon 
the  claim  of  Edward  Couraault;  and  this  suit 
waa  brought  by  Gabriel  Paul,  the  executor,  to 
recover  from  Kane  the  money  he  received,  ia 
his  character  of  adminlatrator  de  bonia  non, 
cum  teste  mento  annexe. 

The    declaratioa   oontams  three   counta,  la 


Mch  of  iriueh  the  pbtlatUt  eWnu  u  exeentor. 
The  defenduit  ple4ded  non  HBumpait;  and 
iwue  b^ng  jomed,  w,  jury  wm  called  to  try  the 
tomie.  On  the  trUl,  beeidea  other  Bvidence, 
Uie  plaintiff  ptodueed  his  )ett«n  testamentary, 
granted  In  ISM,  in  Maryland;  and  the  defend 
■nt  offered  in  evidenee  an  exemplification  o1 
tb«  letters  of  adminiitratioo  granted  to  him  by 
the  Orphan's  Court  of  Washington  Connty, 
District  of  Colombia,  fn  1837. 

The  court  chafed  the  jury  that  the  letters 
of  administration  offered  by  the  defendant  were 
wa  bar  to  the  plaintiff's  action;  but  that  the 
plwntifTs  letters  testamentary  and  the  other 
eridence.  If  believed  by  the  Jury,  entitled  hL~ 
to   reeorer  the  amount  the  defendant  had  ri 
oeiTed  upon  the  award  of  the  commissioner 
according  to  the  certiflcata  of  that  amonnt  gl' 
en  by  John  K  Houston,  a  clerk  in  the  nftb 
auditor's   office.     The  jnry  gave  a   Terdict  in 
fsTor  of   the   plaintiff,  the  defendant   having 
flrat  excepted  M  the  Instructions  of  the  court. 

The  point,  then,  made  by  this  exception  to 
the  instruction  of  the  court  is,  do  the  letters 
testamentary,  obtained  by  the  plaintiff  in 
llaryland,  prevail  over  the  letteia  of  adminis- 
tration de  Donis  non,  cum  testamento  annexo, 
E'ven  to  the  defendant  in  the  Dietrict  of  Co- 
mbia,  so  as  to  entitle  the  former  to  recover 
from  the  tatter  the  money  received  by  him  in 
■uch  character,  without  a  repeal  or  revocation 
of  such  letters) 

The  answer  to  that  qiieatira  will  depend  up- 
on the  legal  character  of  the  letters  gralited  to 
tlio  defendant. 

Are  they  void  or  voidable  I 

In  Com.  Dig.  Adm.  B.  1,  it  U  said.  If  there 
bo  an  execntw,  and  administration  b«  granted 
before  probate  and  refusal,  It  shall  be  void  on 
the  will  being  afterwards  proved;  although  the 
will  were  suppressed  or  Its  existence  wers  un- 
known, or  it  were  dubious  who  was  executor, 
or  he  were  concealed  or  abroad  at  the  time  of 

uiting  the  administration.     So  in  Com.  Dig. 
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see  In  tbem  any  altoraHon  of  the  legal  aonse- 
quence  resulting  from  the  grant  by  that  court 
of  letters  of  administration,  in  case  of  a  will, 
when  there  is  an  executor  not  disqualified  by 
law,  or  who  has  uot  been  excluded  from  acting 
in  conformity  to  law.  The  grant  of  adminis- 
tration Is  void,  as  at  common  law.  The  powers 
given  to  the  court  are  intended  to  protect  the 
rights  of  executors;  not  to  enlarge  its  jurisdic- 
tion to  transfer  them  to  another  person.  The 
action  of  the  court,  to  be  effective  to  grant  ad- 
miniatration  upon  a  will,  an  executor  being 
alive,  and  capable  of  acting,  must  be  within 
its  powers.  If  not,  the  administration  will  be 
voia.  This  conclusion  Is  sustained,  too,  by  the 
stern  manner  in  which  the  Orphan's  Court  is 
confined  within  its  jurisdiction  by  the  statute 
of  1798,  eh.  101,  sub.  eh.  IS.  "The  said  Or- 
phan's Court  shall  not,  nnder  any  nretext  of 
incidental  power  or  constructive  autnority  ex- 
ercise any  jurisdiction  whatever  not  expressly 
given  by  this  act  or  some  other  law." 

The  letters  being  void,  the  person  named  In 
them  cannot  retain  from  the  rightful  exeentor 


''.  10,  If  there  be  two  executors,  one  of 
vboB  provea  the  will  and  the  other  refuses, 
nnd  be  who  provea  the  will  dies,  and  admlnis- 
tt*tioii  is  gruted  bofor*  the  refusal  of  the  snr- 
TiTor,  subsequently  to  the  death  of  his  oo-ex- 
•eatm',  or  If  granted  before  the  refusal  of  the 
eKocntor,  altbon^  be  afterwards  refuse,  snob 
adadnistration  shall  be  vcdd.  In  all  these  eases 
the  administration  is  a  mere  nullity.  The  exeo- 
■tor'B  interest  the  ordinary  Is  Incapable  of  de- 
Tcoting.  Toller  on  Ex.  121. 
«0'1  *Iu  the  case  of  Qrifflth  v.  FiMer,  8 
Cranch  Bep.  24,  the  court  ears:  "^lis  appoint- 
mont  of  an  executor  rests  the  whole  personal 
estate  in  ths  person  so  appointed.  Ha  holds  as 
troalea  for  tne  pnrposea  of  the  win,  but  he 
holds  ths  l««al  tJtIs  In  aU  the  chattels  of  the 
taatstor.  Hs  Is,  for  the  purpose  of  admlnlster- 
inc  them,  as  much  the  legal  proprietor  of  those 
«d>attels  as  was  the  testator  himself  while  alive. 
This  Is  incompatible  with  any  power  in  the  or- 
dinary to  transfer  those  chattels  to  any  other 
pofson  by  the  grant  of  administration  on  them. 
Hie  grant  ean  pass  nothing;  it  oonvsys  no  right, 
and  is  a  void  act.' 

Such  is  the  common  law. 

Notwithstanding  the  extended  jurisdiction 
^en  by  the  statutes  of  Maryland  to  the  Or- 
■han'B  Court  ta  tsatunentary  casea,  we  cannot 


by  the  court  which  granted  them.  The  appear- 
ance of  an  executor  vrith  proof  of  the  wul  and 
letters  testamentary,  subsequently  to  the  grant 
of  letters  of  administration  In  a  case  where  it 
was  supposed  there  was  no  will,  Is  of  itself  a 
revocation  of  the  latter;  and  so  is  the  Maryland 
law.  Dorsey's  Maryland  Testamentary  Law, 
4,  sec.  77. 

In  this  case,  then,  thouf^h  ths  right  of  the 
plaintiff  to  sue  in  the  District  of  Columbia 
as  given  by  the  Act  of  Congress  of  the  24th 
June,  1812,  Davis's  Dist.  Laws,  £60,  his  right 
to  recover  rests  upon  the  legal  conclusion  that 
the  defendant  never  was  administrator  to  ad- 
minister the  effects  of  the  testator;  the  act  of 
the  Dtphan's  Court  naming  him  such,  being 
void,  ab  Initio.  His  right  under  that  act  la,  to 
"maintain  any  suit  or  action,  and  to  prosecute 
and  recover  any  claim  In  the  District  of  Oo- 
Inmbia  in  the  same  manner  as  If  his  letters  tes- 
tamentary or  administration  had  been  granted 
by  the  proper  anthorlty,"  etc.,  etc.,  *^  anch 
dwtriet.''^ 

In  ths  case  before  ns,  there  was  a  will  which 
had  been  proved  In  Maryland;  letters  testa- 
mentaiy  granted  to  an  executor;  that  executor 
was  alive  (and  is  still  so)  when  the  Orphan's 
Court  gave  letters  *to  the  defendant,  m-  (*41 
on  the  proof  that  the  executrix  named  in  the 
will  was  dead;  without  any  inquiry  e 
the  executor,  but  in  the  face  of  the  < 
of  his  letters  testamentary. 
It  was  repeatedly  asked  on  the  argnment  of 
lis  cause,  what  rights  can  letters  testament- 
ary, or  of  administration,  granted  In  either  of 
the  States  of  this  Union,  give  to  an  executor 
or  administrator  In  the  District  of  Oolumbla, 
except  the  right  to  sue  given  by  the  Act  of 
Congress  of  1812.  Davis's  Dist.  I«ws,  SU. 
We  answer  that  the  right  to  sue  In  the  man- 
:r  it  Is  given,  gives  the  right  to  such  executor 
or  administrator  to  recover  from  any  individual 
vrithin  the  DlBtrict  of  Columbia,  effects  or  mon- 
ey belonging  to  the  testator  or  Intestate,  in 
whatever  way  they  may  have  been  received, 
f  the  law  does  not  permit  him  to  retain  them 
m  aoooimt  of  aome  rdatioa  borne  to  the  testa- 


f  the  certificate 


ijuru 
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tor  or  to  hit  exeeutor,  which  defMtta  tbe  u 
tor's  right;  ftnd  that  latter*  testEimentsr?,  < 
AdnuniatrKtion,  obtained  in  either  of  the  States 
or  t«rritDiiea  of  thia  Union,  give  a  right  to  the 
peraon  having  them  to  receiTa  and  give  dis- 
ohargM  for  aaeeta,  without  suit,  which  maj  be 
b  the  bauds  of  any  person  within  the  District 
of  Columbia:  and  the  right  to  receive  from  the 
fOTemmeut,  either  in  the  district  or  in  the 
State  wbere  letters  have  been  granted,  any  sum 
of  money  which  the  government  ma^  owe  to  a 
taatator  or  intestate  at  the  time  of  his  death,  or 
which  may  become  due  thereafter,  or  which 
ma^  aoenie  to  tho  government  from  a  testator 
or  intestate,  in  any  way  or  at  any  time.  And 
«  bona  fide  payment  to  tbe  administrator  of  * 
debt  due  to  the  estate,  shall  Im  a  le^l  dis- 
charge to  the  debtor,  whether  the  admmiatra- 
tion  be  Told  or  voidable.  Toller,  130;  Allen  v. 
Dnndaa,  3  Term  Rep.  125. 

It  was,  however,  urged  that  tbe  conrt  erred  in 
Ita  inatruction  to  the  jury,  because  the  letter* 
tattamentaxy  of  the  plaintiff  appear  on  the  face 
of  tbem  to  have  beeu  paoted  in  violation  of 
the  hiw  of  Maryland  (Dor.  Teat.  Law,  fl,  bm. 
77),  which  declares  that  tetten  testamentary 
shall  not  be  granted  to  anyone,  or  to  any  num- 
ber of  eiecutori  leas  thui  the  whole,  unless 
there  shall  be  such  proceedings  against  each  of 
them  failing,  as  would  authorize  the  iaauing  of 
lettera  of  administration  in  case  of  the  failure 
of  a  sole  named  executor.  Whether  such  pro- 
ceedings were  had  or  not,  the  record  does  not 
ahow:  bnt  if  It  did,  the  objection  would  not 
prevail.  The  certificate  of  the  register  of  wills 
annexed  to  the  proceeding  of  the  Orphan's 
Court,  giving  letters  to  the  defendant,  showa 
that  the  vriU  had  been  proved,   and  that  the 

C'ntiff  had  received  fetters  testamentary. 
t  he  IB  executor,  then,  is  proved,  aa  much 
as  the  law  requires  It  to  be;  whether  the  dec- 
laration is  in  assumpsit  upon  a  cause  of  action 
arising  in  tbe  time  of  the  testator,  or  in  that  of 
the  executor.  The  plea  was  the  Keneral  issuei 
and  even  in  a  ease  where  that  plea  raises  the 
question  of  right  or  title  in  the  executor,  the 
certificate  of  probate,  and  qualification  as  ex- 
ecutor, meets  tbe  requisition.  A  judicial  ex- 
amination into  their  validity  can  only  be  gone 
into  upon  a  plea  in  abatement,  after  oyer 
haa  been  eravad  and  granted;  and  then  upon 
issue  joined,  the  plaintiff's  title  as  executor  or 
41*]  administrator  'may  be  disputed,  by  show- 
iM  any  of  those  causes  which  make  tbe  grant 
▼CM,  ab  Initio,  or  that  the  administration  has 
been  revoked.  The  title  of  an  administrator  is 
prored  by  the  production  of  the  letters  of  ad- 
miuistraUon.  2  Phil.  Evl.  GGO,  S61;  Cbildres  r. 
Emory  et  aL  8  Wheat.  0T1.  Nor  can  such  ob- 
jMtion  prerall  becauae  the  plaintiff  omitted  to 
nak*  profert  of  hia  lettera  testamentary  in  bis 
declaration,  for  that  is  aided,  unless  the  defend- 
ant demur  apeeUUy  for  the  defect,  i  Anne, 
eh.  11]  1  Saundera  on  Pleading,  C74. 

It  was  also  objected  against  the  recovery  in 
thii  caae  that  the  money  of  tbe  testator  having 
been  received  by  tbe  defendant  after  the  death 
of  tbe  testator,  the  declaration  should  have 
been  in  the  plaintllTs  own  name,  and  not  as 
•xecntor.  The  law  is  now  well  estublished 
that  it  may  be  In  either  form.  The  distinction 
is,  that  when  an  executor  auea  in  reapocl  of  a 
eaUM  of  action  which  oeeurred  in  tlie  lifotima 


of  the  deceaaed,  he  must  deelara  in  the  dftlaat, 
that  la,  in  hi*  representative  capacity  only. 
But  where  tbe  eause  of  action  aceruea  after 
the  death  of  the  testator,  if  the  money  recov- 
ered win  be  assets,  the  executor  may  declare  in 
his  representative  character,    or    in    bia   own 


This  eause  came  on  to  be  heard  on  the  tran- 
Bcript  of  the  record  from  the  Circuit  Court  of 
tbe  United  States  tor  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washingtoa, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court  that  tbe  judgment  of  the  aaJd 
Circuit  Court  in  this  cause  be,  and  the  same  it 
hereby  affirmed,  with  costs  and  damagea  at  the 
rat«  of  six  per  centum  per  annum. 


DAVID  A.  C0M8TOCE,  Defendant   in  Error. 

Action  on  promissory  note — pleading. 

An  action  was  lottitotnl  In  tbe  Circuit  Court  of 
Htasltslppl,  OD  a  promlssorv  note,  dated  at  anil 
parable  fii  New  York.  Tbe  declaration  omitted  to 
state  the  plaoe  at  which  tbe  note  was  paiaUle,  anO 
that  a  demaod  of  paTmeot  bad  been  made  at  thai 
place.  Tbe  court  faeld  that  tu  maintain  ■□  actlui' 
asalcat  tbe  drawer  of  a  promlssoi;  note  or  bill  ot 
excbance.  payable  at  a  particular  place.  It  la  Doi 
neceasary  to  aver  In  tba  declaration  that  tbe  notr. 
when  doe,  was  presented  at  the  place  (or  pa^meDt. 
— ' — •  paid;  but  tbe  place  of  payment  la  ■ 


ISSe,  by  which  Covington  ft  liTMorris  prom- 
ised to  pay  four  thousand  five  hundred  and 
sixty  dollart  andfour  cents,_six  months  after 


date,  to  Nelson,  Carleton  ft  Co.,  at  New  York. 
The  note  was  indorsed  by  the  drawees  to  the 
defendant  in  error,  David  A.  Comstoclc. 

The  declaration  on  the  note  omits  to  state 
the  place  where  the  note  was  payable;  and  on 
the  trial,  tbe  note  was  offered  in  evidence,  and 
■bjected  to  by  the  defendant.  The  court  al- 
lowed the  note  to  be  given  in  evidence,  on 
which  the  defendant  tendered  a  bill  of  excep- 
tiona;  and  a  verdict  and  judgment  having  been 
rendered  for  the  plaintiff,  this  writ  of  error  waa- 
proseeuted. 

The  case  was  argued  by  Mr.  Cocke,  with 
whom  was  Hr.  Key,  for  tbe  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

Mr.  Codu  contended  that  It  was  necessary  to 
state  tbe  place  at  which  payment  of  the  not* 
waa  to  be  made,  and  to  prove  a  demand  at  that 

S.  That  the  note  being  joint,  a  separata  no- 
tion could  not  tie  maintained  upon  it. 
Nothing  is  clearer  than  tiiat  a  declaration  on 
note   payable   at   a   particular   place   should 
state  the  place  of  paymi-nt.     The  omission  to 
do  thU  is  fatal.     Cited,  Bailey  on  Bills,  429; 
3  CampbeU'a  Ren.  463;  Chitt;  Mt  Bills,  321 1 
PBt«ra  t*. 


SiciTH  V.  The  Chcsapeaki  and  Ohio  Canal  OoiirAiTT. 


The  pUintlff  In  the  Canratt  Conrt  brou^t 
luB  kction  on  a  promiuor;  note,  and  Btated  in 
Ills  declaration  that  the  defendant,  'hereto- 
fore, to  trit,  on  the  second  day  of  March,  1830, 
»t  New  York,  to  vit,  in  the  diatriot  aforesaid, 
iDkde  a  certain  note  in  writing,  eommonlj 
44*]  'called  a  promissory  note,  bettring  date 
the  day  and  year  last  aforesaid,  and  then  and 
there  delivered  the  said  note  to  Nelson,  Carle- 
ton  ft  Co.,  who  are  citizens  of  the  State  of 
New  York;  by  which  said  note^  the  aald  de- 
fendant promised,  br  the  name  and  style  of 
Corington  ft  M'Morns,  to  pay  to  the  said  Nel- 
•on,  Oarleton  ft  Co.,  or  order,  torty-flve  hundred 
and  sixty  dollars  and  four  cents,  six  months 
after  the  date  thereof,  for  value  received;  and 
the  said  Nelson,  Carleton  ft  Co.,  then  and  there 
indorsed  and  delivered  said  note  to  the  a^d 
plaintiS,"  etc. 

The  defendant  pleaded  the  general  issue,  and 
OB  the  trial  the  following  note  wa«  offered  in 
•Tidenee: 
$4,660.04.  New  York,  March  Zd,  1836. 

Six  months  after  date,  we,  the  subscribera,  of 
Columbus,  Slate  of  MieaiSHippi,  promise  to  pay 
to  the  order  of  Nelson,  Carleton  ft  Co.,  forty- 
five  hundred  sixty  dollars  and  four  cents,  at 
New  York,  for  value  received. 

Signed,  Covington  ft  M'Morris. 

The  defendant  objected  to  the  note  being  given 
In  evidence,  on  the  ground  that  there  was  a 
material  variance  between  it  and  the  note  de- 
aeribed  in  the  declaration.  But  the  Circuit 
Onoit  overruled  the  objection,  admitted  the  note 
In  evidence,  and  entered  a  judgment  for  the 
plaintiff.  The  defendant  excepted  to  this  ml- 
Ing  of  the  eourtj  and  the  question  now  is, 
whether  there  la  error  in  the  declaion  of  the 
Cbvnit  Conrt 

The  note  given  Im  evidence  vras  payable  at 
New  York,  but  the  plaoe  of  payment  was  not 
stated  in  the  declaration. 

To  maintain  an  action  against  the  drawer  of 
•  note  or  biU  payable  at  a  nartienlar  place,  tt 
ia  not  necessary  to  aver  in  the  declaration  that 
the  note,  when  due,  was  presented  at  the  place 
for  payment,  and  waa  not  paidj  bot  the  plaoe 


decIaratioD. 

Tbe  place  of  payment  regnlatea  the  rate  of 
interest,  and  in  otoer  resperts  may  become  im- 
portant. A  note  payable  generally,  is  a  very 
different  instrument  from  a  note  given  by  the 
aame  parties,  and  for  the  same  amount,  payabla 
Kt  New  York.  We  think,  therefore,  that  the 
Cfavoit  Court  erred  in  admitting  tlw  note  as 

'  aridence;  for  which  cause  the  jndonent  is  re- 
T«iMd,  and  the  cause  is  remanded  for  fnrtber 
Itnoeedings  in  the  Circuit  Court,  whflre  the 
j^Miatitl  may  move  to  amend  Um  dafeot  in  Us 

'  deelaratlon. 


•eript  of  th4 


the  United  States  for  the  Northern  District  or 
Miasissippi,  and  was  argued  by  counseli  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court  that  the  judgment 
of  tbe  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court  for  further 
proceedings  to  be  had  therein  according  to  law 
and  justice,  and  in  conformity  to  the  opinion 
of  this  court. 


•JOSEPH  SMITH,  Appellant,        [U% 
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sot  follow  that  lh(7  are  without  reme^. 

ON  appeal  from  the  (Xrenit  Oonrt  of  tka 
United  States  for  the  County  of  Alexan- 
dria in  the  District  of  Colnmbla. 

In  the  dranlt  Court  for  Alexandria  Coanty, 
the  appellant  filed  a  bill  to  compel  the  Chesa- 
peake and  Ohio  Canal  Company  lo  pay  to  him 
a  proportion  of  the  amonnt  of  a  judgment  o1>- 
tatnea  for  a  prise  drawn  in  a  lottery  anthorised 
to  be  drawn  by  "The  Potomac  Company,"  the 
judgment  baring  been  assigned  to  the  elaimant 
to  the  amount  for  which  the  bill  was  filed.  The 
Chesapeake  and  Ohio  Canal  Company,  under 
the  authority  of  their  act  of  incorporation,  and 
of  arts  passed  by  the  legislatures  of  the  States 
of  Virsfnia  and  Maryland,  bad  become  entitled 
to,  and  held  all  the  property,  rights,  and  prirl. 
leges  owned  and  possessed  by  the  Fotomae 
Company  under  their  charters,  and  were  sub- 
jected to  the  payment  of  certain  debts  due  by 
the  Potomac  Company,  according  to  the  pro- 
visions of  their  charter,  end  the  acts  of  Asseii)- 
bly  referred  to. 

The  whole  case  is  fully  stated  In  the  opInhHi 
of  the  court. 

The  ease  was  argued  by  Mr.  Semmea  and 
Mr.  Lee  tor  the  appMlants,  and  by  Mr.  Key  and 
Ur.  Jones  for  the  appellee*.  ' 

Hr.  Justlee  HTean  delivered  the  opinion  of 
the  court) 
This  is  $n  wPeai  in  chancery  from  tbe  M- 
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BupiEU  Coun  or  thk  Uhitii)  Statsb. 


crM  of  tbs  C3nnilt  Conrt  of  the  IHttrfet  of 
Columbia. 

The  complatnant  repreaenta  hlmaelf  to  b«  a 
judgment  creditor  of  the  Potomaa  Companj, 
which  wu  ineoroorated  in  1784,  bj  acta  of  the 
Virginia  and  Maryland  legialatureH,  for  the 
purpoaa  of  opening  and  eitending  the  naviga- 
tion  of  tho  Potomac  River.  That  on  the  or- 
niUsation  of  the  Chesapeake  and  Ohio  Canal 
Company  in  1S26,  under  a  charter  obtained 
the  pre<»ding  year,  the  Potomac  Company  sur- 
rendered Ite  charter,  and  oonTcyed  '"  """ 


of  Btock  in  the  old  company,  and  alto  ita  debt*, 
vere  made  receivable  by  the  new  company  in 
payment  for  stoclci  and  certain  provieion  was 
made  in  behalf  of  those  creditors  who  should 
not  take  stocle  in  payment  of  their  elaima. 

And  the  complainant  states  that  the  defend- 
ants have  refused  to  take  any  step  lo  pay  hia 
Judgment,  or  to  recognlte  bis  demand  as  com- 
ing within  the  provision  in  behalf  of  the  cred- 
itors of  the  Potomac  Company.  And  he  prays 
that  an  account  may  be  taken,  and  t>4at  such 
dividend  as  he  may  be  entitled  to  rebalve  may 
be  decreed  to  him. 

The  defendants,  in  their  anawei,  admit  the 
obtainment  of  the  judgment,  but  a*er  that  it 
was  founded  on  a  cla^  against  the  Potomac 
Company  for  a  prize  drawn  in  a  lottery,  under 
an  act  of  the  State  of  Maryland;  which  lottery 
was  drawn  beyond  the  limits  of  that  State,  and 
within  tbe  District  of  Columbia,  not  only  with- 
out, authority,  bnt  against  law.  And  they  in< 
slat  that  the  lottery  being  void,  the  prize  al- 
leged to  have  been  drawn  by  the  complainant 
or  his  assignor,  can  give  no  right  of  action  at 
law,  or  entitle  him  to  relief  in  equity. 

The  defendants  also  allege  that  the  demand 
ef  the  complainant  was  not  Included  in  the 
llat  of  debts  due  by  the  Potomac  Company, 
for  which  provlaien  was  made  undar  tlie  new 

The  statements  In  the  answer  in  regard  to 
the  illegality  of  the  lottery,  are  not  lespoosive 
to  the  bill,  and  there  is  no  proof  in  the  record 
where  the  lotteiy  was  drawn. 

On  the  7th  /anuary,  1810,  the  Legislature 
of  Maryland,  by  an  act,  authorised  the  Poto- 
mac Company,  for  the  purpoae  of  Improving 
the  navigation  of  the  Potomae  Biver,  etc.,  to 
raise  a  sum  of  money  not  exceeding  three  hun- 
dred thousand  dollars.  But,  as  there  la  nothing 
in  the  record  or  in  the  evidence  which  con- 
duces to  prove  that  the  lottery  was  not 
drawn  in  pursuance  of  the  act,  the  court  can- 
not presume  that  it  was  so  drawn,  and  thereby 
defeat  the  plaintiff's  right.  If  the  statements 
of  the  answer  in  this  respect  were  proved,  the 
judRment  could  interpose  no  obstacle  to  ^ving 
to  them  full  consideration  and  effect. 

The  eomplalnaot  asks  the  aid  of  a  court  of 
ohancery  to  give  effect  to  his  Jud^ent,  and 
this  no  conrt  of  chancery  will  do,  in  violation 
•f  the  established  rules  of  equity. 

The  Zd  section  of  the  act  incorporating  the 
Chesapeake  and  Ohio  Canal  Company  provides 


nal  valne  thereof;  or  fai  the  claims  of  tlM 
creditors  of  the  said  company,  eertifled  by  the 
acting  president  and  directors  to  have  been  dna 
for  principal  and  interest,  on  the  day  on  which 
the  assent  of  the  said  company  shall  tuve  been 
signifled  by  their  corporate  act,  as  hereinbefore 
required;  provided  that  the  said  certllcataa  of 
stock  shall  not  exceed,  in  the  whole  amount, 
the  sum  of  three  hundred  and  'eleven  [*47 
thousand,  one  hundred  and  eleven  dollars  aad 
eleven  cents;  nor  tbe  said  claims  the  aoin  of 
one  hundred  and  seventy-flra  thousand  and 
eight  hundred  dollars." 

And  in  the  12th  section  it  U  prorided.  That 
it  shall  be  the  duty  of  the  president  and  direct- 
ore  of  the  Cheaapealce  and  Ohio  Canal  Com- 
pany, so  long  as  tnere  shall  be  and  remain  any 
creditor  of  the  Potomac  Company  who  shall  not 
have  rested  hla  demand  against  the  same  in 
the  stock  of  tbe  Chesapeake  and  Ohio  Canal 
Company,  to  pay  to  sum  creditor  or  owUtoiB, 
annually,  sneh  dividend  or  proportion  of  tha 
net  amount  of  the  revenues  of  the  Potomae 
Company;  on  an  average  of  the  laat  live  year* 
preceding  the  organisation  of  the  said  proposed 
company,  as  the  demand  of  tbe  said  creditor 
or  creditors  at  this  time  may  bear  to  the  whola 
debt  of  one  hundred  and  seventy-flve  thousand 
ei^t  hundred  dollars."  This  sum,  it  was  sup- 
posed,  would  cover  the  debts  of  the  Potomaa 
Company;  and  there  la  a  statement  in  the  rec- 
ord showing  the  different  Items  which  prodnoed 
this  i^regate  amount.  The  Judgment  of  tka 
plaintiff  is  not  included  in  this  statement. 

The  liability  of  the  defendants  to  ths  stoek- 
holders  and  creditors  of  the  Potomae  Com- 
pany, aria's  wholly  under  this  charter;  and  tha 
extent  of  that  liability  is  shown  by  the  abova 
eztracta.  They  were  bound  to  receive  the  oer- 
tiBcates  of  stock  and  debts  of  the  Potomaa 
Company  in  payment  for  stock,  and  to  pay  a 
proportionate  dividend  to  those  creditors  who 
should  not  subscribe  for  stock. 

The  stockholders  and  creditors  of  ths  old 
company  were  named,  so  that  the  liability  of 
the  new  corporation  waa  not  only  specIQe  as  to 
amount,  but  also  as  to  individual  credltora. 
The  contract  was  made  in  their  ehartar,  and 
there  ia  no  allegation  or  pretense  that  the  de- 
fendants colIudM  with  the  Potomac  Company 
to  defraud  either  its  stockholders  or  ereditora. 
The  responsibility  of  the  defendants,  then, 
cannot  extend  beyond  the  expresa  terms  ef  th^r 
contract. 

It  Is  insisted  that  the  twelfth  section  ena- 
braces  all  ereditora  of  the  Potomae  Company, 
and  reqnirea  that  the  average  dividend  paid  by 
that  company  tbe  last  five  years  preceding  tha 
surrender  of  its  charter,  should  be  paid  to 
them.  But  that  this  is  not  the  true  oonstmo* 
tion  is  shown  by  the  further  limitation  im- 
posed in  the  same  section.  The  sum  of  on* 
hundred  and  seventy- five  thousand  eigfat 
hundred  dollars,  being  the  amount  of  the  deSta, 
Is  made  the  basis  on  wliich  the  dividend  is  to 
be  apportioned.  The  net  average  revenne  for 
the  five  years  being  ascertained,  it  is  easy  to 
calculate  what  per  cent,  this  would  pay  on  tho 
sum  stated  as  the  total  amount  of  debts,  and 
the  same  per  cent,  must  necessarily  be  paid  (m 
the  amount  due  tbe  creditors  respectivaly. 
This  is  a  very  simple  operation,  and  it  showa 
1«. 


^.^[WM 


HlTOHBL  r,  Lkkox  kt  al. 


my  ekwij  tkat  tli«  nun  itatad  wu  the  mazl- 


4t*]  Ouial  Compui;  *»■  b  aubBcribcr  for  four 
thooMDd  dollsra  of  ttoek,  pavkble  in  debt*  of 
the  Potomac  Compuij.  But  it  aeems  the  com- 
puij  afterwards  refnaed  to  r«ceivs  the  above 
aaaignment  in  pafmeat  for  the  atoek. 

From  the  fact  of  thii  eDbscTiption  being 
made,  an  Inference  te  drawn  that  the  defend- 
ant* ooDtidered  thetnaelvea  liable  for  the  judg' 
ment  of  tbe  plaintifl. 

It  ii  probable  the  mtMriptioii  of  Sukeley 
waa  entered  tbrovgh  mistake;  and,  ft  eeemi, 
the  MmpaB7  refnaed  to  ratify  it.  No  preinmp- 
ticm  can  be  drawn  from  thla  ebcumitanee  whi^ 
oa.  in  maj  degree.  Influence  the  construction 
«f  tbe  eoBtmot  in  the  diarter. 

Tbrae  can  be  so  doubt  that  the  8Ut««  of  Vir- 
ginia and  Maryland,  in  granting  the  charter  of 
the  Chesapealce  and  Ohio  Canal  Cotnpaaj,  had 
the  power  to  autboriie  a  Rurrender  of  the  char- 
ter of  the  Potomac  Company,  with  the  consent 
of  the  stocli holders;  and  to  make  the  provision 
which  tbej  did  malce  for  the  crediton  of  the 
company.  Tliis  assignment  does  not  impair 
the  obligation  of  tbe  contract  of  any  creditor  of 
the  company,  nor  place  him  in  a  worse  situa- 
tion in  regard  to  iiia  demand.  The  means  of 
payment  possessed  by  the  old  company  are 
carefully  preserved,  and,  indeed,  guarantied 
Iqr  the  new  corporation.  And  if  the  faot  can 
M  established,  wliich  is  denied  by  the  defend- 
aata,  that  some  bona  Sde  creditors  of  tlie  Poto- 
■wo  CtMnpany  were  nnpro*ided  for  in  tlie  new 
charter,  and  consequently  have  an  redress 
against  the  defendants,  it  does  not  follow  that 
they  are  without  remuly. 

It  may  be  that  all  tbe  creditors  whose  de- 
mands make  np  the  sum  of  one  hundred  and 
seventy -Ave  thousand  eight  hundred  dollars, 
bare  not  claimed  stock  in  the  new  company, 
or  the  proportionate  dividend  secured  to  them. 
But  If  they  have  not  asserted  their  right  to 
■toek  or  the  dividend,  tliey  may  yet  claim 
either,  and  the  defendant*  are  bound  to  satisfy 
Ibsdr  demand. 

Upon  the  whole,  we  are  of  the  opinion  that 
Um  defendants  are  not  liable  under  their  emt- 
t>net  witli  the  Potomae  Company,  to  pay  the 
judgment  ef  tbe  plaintiff,  or  to  pay  him  a  pro- 
poitiooato  share  of  the  net  revenue  of  the  Po- 
tomae Company  stock,  under  tbe  18th  section: 

The  decree  of  the  drtntlt  Court,  which  dls- 
■ImiiiT  Uie  bill.  Is,  therefore,  affirmed. 


^lis  causa  came  on  to  be  heard  on  the  tran- 
aeript  of  the  record  from  the  Circuit  Court  of 
tbe  United  BUtes  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Atesandrla, 
and  was  argued  by  eounsel;  on  cooiideratlon 
wba«of.  it  ia  now  here  ordered  and  decreed  by 
this  court  that  tlie  decree  of  the  said  Circuit 
Court  in  this  cause  Iw,  and  tlie  aane  is  berebT 
■Srmed  with  eosts. 
1*  L  «d. 


■JOHN  8.  UnCHELL,  Executor  and  ['d* 
Devisee  of  Andrew  Mitchell,  Deceased,  Plain- 
tiff in  Error, 

ROBERT  LENOX  et  aL,  Defendauta  in  Ettm. 
Article  4  of  the  Constitution,  section  I.  judicial 

proceeding  of  otber  States — alleged  error  in 

decree  of  State  court. 

The  toarth  article  at  the  Constltntlon  of  the 
United  BUtes,  which  deelana  that  "Full  tsJUi  s[.d 
credit  absJl  be  gtren  In  each  State  to  tbe  public 
■eta,  reeords,  snd  Jndlelal  proceed  Inga  at  eiMrj 
other  BtatB."  eaimot,  bf  sut  Jnst  cODStmetlon  of 
It*  words,  be  bald  to  embrace  an  alleeed  error.  In  ■ 
decree  ot  a  Ststs  coart,  merted  tale  In  collision 
with  a  prior  deelslun  af  tbe  sama  court,  to  tb*  aaiDe 


ron  of  the  Btate  of  New  York. 

Mr.  Critteoden  moved  to  dismiss  this  writ 
of  error  on  the  ground  that  tbe  eourt  had  BO 
juriadictlon. 

This  motion  was  opposed  by  tbe  counsel  lor 
the  plaintiff  in  error. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court; 

This  case  is  brought  here  by  a  writ  of  error 
to  revise  the  decree  of  the  Conrt  for  the  Cor- 
rection of  Errors  for  tbe  State  of  New  Yoric 

It  appears  that  a  bill  was  filed  in  tbe  Chan- 
cery Oourt  of  New  York  by  Andrew  Mitchell, 
the  plaintifTs  testator,  against  Robert  Lenox 
and  Others,  in  order  to  obtain  an  account  of  a 
certain  estate  of  tike  complainant,  whleh  he  al- 
leged tnat  he  had  assigned  and  delivered  to 
them  upon  certain  trusts.  The  defendants, 
among  other  things,  insisted  that  the  said  es- 
tate of  the  complainant  had  afterwards,  with 
his  consent,  been  assigned  to  certain  otber 
tmstees,  upon  tbe  same  truata  expresaed  in  the 
original  deed  to  them.  It  la  unnecessary  to 
state  the  nature  of  the  controversy  more  fuUy 
for  the  purposes  of  this  motion.  The  bill,  it 
seems,  came  to  final  hearlns  liefore  the  Vice- 
Cban^lor  of  the  first  circiJt  of  tlie  State  of 
New    York,    who    dismissed    the    bill    without 

firejudice  to  the  eomplainant's  right  to  make 
be  same  defendanta  parties  to  a  new  bill,  if  he 
ahould  think  proper  to  file  one  against  the  see- 
ond  trustees  or  the  survivor  of  them.  Tbe 
complainant  appealed  from  this  decree  to  the 
Chancellor,  who  affirmed  it;  and  he  appealed 
from  the  Chaueellor's  decree  to  the  Court  for 
tbe  Correction  of  Errors,  and  that  court  af- 
firmed the  Chancellor's  deeres^ 

Tlie  plaintiff^  testator  tbarenpon  filed  a  new 
bill  Bgainat  the  same  defendanta,  in  which  be 
made  the  survivor  of  the  second  sat  of  trustees 
also  a  party  defends^t;  and  ap<ni  tbe  Anal 
hearing,  this  second  bill  was  dismissed  by  tbe 
Chancellor,  and  bis  decree  waa  afterwara*  af- 
firmed by  tbe  Court  for  tbe  Correction  of  Er- 
rors. It  ia  from  thla  last  decree  that  the  writ 
of  error  to  this  oourt  is  brought. 

It  does  not  appeskT  from  the  reeord  that  any 
of  the  qneationa  enumerated  in  the  2&th  section 
of  the  Act  of  Congreas  of  17M,  arose  in  the 
Court  of  Errors;  and.  consequently,  this  court 
is  not  'authorised  to  review  its  judgment.  [*B0 
It  haa  indeed  been  contended  by  the  plaintiff 
in  arroi  that  the  leeond  daerae  la  in  eoUisioB 


^'cS'" 


SCPSEm  OOUBT  OF  THI  UttnBI  BCATta, 


CotutltutioD  of  the  Uoited  Statu,  which  de- 
eUru  Uutt  "full  faith  and  credit  shall  be 
given  In  «ach  State  to  the  publia  acti,  recorda, 
■nd  judldal  proceedinga  of  every  other  Btata." 
Now,  if  It  were  admitted  that  the  second  deorea 
It  in  colliaion  with  the  first  (which  we  oertainlj' 
do  not  mean  to  lay  Is  the  case),  yet  the  article 
nf  tbe  Cbnatitution  above  quoted  cannot,  by 
any  jtiat  eonatmotlon  of  its  words,  be  beld  t« 
•mbraoe  an  error  of  that  description,  nor  giva 
thb  oourt  the  right  to  review  the  deere«. 

The  writ  of  error  must  therefore  be  dismitsed 
for  want  of  jnrltdiction. 

This  c»iiH  wne  on  to  be  beard  on  the  tran- 


writ  of  error  in  this  case,  and  was  argued  by 
counsel:  on  consideration  whereof,  It  is  ordered 
and  adjudged  by  tliia  court  that  this  writ  of  er- 
ror to  the  Court  of  Chancery  of  the  State  of 
New  Yoric  be,  and  the  same  is  hereby  dis- 
missed for  the  want  of  juriadictlon;  and  that 
thia  cause  b«,  and  the  same  is  hereby  remanded 
to  the  said  &>urt  of  Chancer/. 


il*]  ■FRANCIS  WEST  et  •!.,  Appellant*, 

WALTKR  BRABHEAH,  Appellee. 

Uandat*  to  the  Circuit  Court— right  of  that 
court  to  consult  opinion  delivered  at  the  time 
of  mandate. 

The  mandate  of  tbe  Supreme  Court  te  the  Ctt- 

"   ~  'It*  KQlde  Id  eiecutlDK  tbt  Jodf- 

wblch  It  Issued.     The  mandate 


DomplalnaBt  la  in  ei^nity  entitled  to  a  credit  or 
•et-off  lAinst  the  judgments  at  law  obtained 
Bfainat  Um  in  the  name  of  West,  for  the  aum 
of  four  thousand  and  eleren  dollan  and  sixty- 
eight  cents,  being  the  amount  of  the  judgment 
obtained   against    the   (        '  '        ' 


celt  Conrt  mm 


la  tbe  Judgment  Of  the  Supreme  Court,  tranimltted 
to  tbe  Circuit  Court :  and  whirc  tba  direction  eon- 
talnrd  Id  It  Is  precise  and  uoamblKuous,  It  la  the 
dn^  of  tha  Orenlt  Contt  to  carry  It  lato  execution, 
ana  uot  to  look  elaewbere  for  autborltj  to  chance 
Ita  meanlni-  Bet  when  the  Circuit  Court  are  le- 
(erred  to  taatimonj  to  aaeertain  tbe  amount  to  be 
decreed,  and  are  antborlMd  to  take  more  arldenee 
on  tbe  point.  It  mar  aometlmea  happen  tbat  there 
will  be  eome  uoeertalntr  and  amblgnltj  In  tbe 
■laiUlaEe ;  and  In  aucb  a  csae,  tbe  court  b»aw  bare 
Dnqufatlonablr  the  right  to '  "-  "■-  — "-" — 


time  of  the 
■-      It. 


Court, 


Thia  ease  was  before  tbe  eourt  on  appeals 
from  both  the  parties;  and  the  proeeedinga  and 
deelaion  on  Ue  ease  are  reportad  In  7  Peters, 

aoa. 

The  proceedinga  tn  the  Qreult  Court  of  Ken- 
toeky,  aubaaquent  to  the  mandate  issued  from 
the  Supreme  Court,  were  the  only  matters  In 
eontroversy  on  this  appeaL 

Tbe  mandate  of  the  Supreme  Court  was  aa 
followa;  "Whereas,  lately  in  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of  Ken- 
tucky, before  you  or  aome  of  you,  in  a  eause 
betwaeu  Walter  Braahear,  complainant,  and 
Prands  West,  and  John  IJtpaley,  and  ^muel 
HUDIn,  and  Henry  Nixon,  trustees  of  said 
West,  and  Thomas  H.  Willing  and  Henry 
NIzon,  executors  of  John  Nixon,  deceased,  de- 
fendants in  chancery,  the  deene  of  the  said 
Circuit  Conrt  was  in  the  following  words,  to 
wit:  'It  is  the  opinion  of  the  court  that  the 
•»P 


.  kinant,  as  speetal 
bail  for  West,  by  George  Anderson;  but  tbe 
complainant  Is  not  entitled  to  any  of  the  other 
credits  or  set-offs  claimed  In  hia  bill,  and 
amended  bill  It  is  therefore  decreed  and  or- 
dered that  the  said  four  thousand  and  eleven 
dollars  and  sixty-eight  cents,  or  so  much  there- 
of as  will  extinguiah  the  aame,  ihall  be,  and  ia 


four  thouaand  and  eleven  dollars  and  iixty- 
elght  cents,  if  any,  and  the  costa  of  the  com- 
plainant In  this  suit,  shall  be,  and  is  hereby 
credited  and  aet  off  againat  ao  much  of  the 
other  judgment  at  law,  the  costa  to  be  credited 
as  of  this  day;  and  the  clerk  ia  hereby  directed 
to  tax  the  coats  of  thia  suit,  and  make  the  neo- 
easary  calculations,  and  enter  said  credits  ao- 
eordinKlj>;  and  *it  ia  further  decreed  and  ['Bl 
ordered  that  aa  to  the  reaidue  of  the  aaid  judg- 
menta  or  judgment,  as  the  case  may  be,  after 
entering  and  giving  the  credits  as  aforesaid, 
the  complainant's  miunction  shall  be,  and  the 
aame  is  nereby  dissolved,  with  ten  per  centum 
damagea  upon  the  amount  of  such  residne  at 
the  time  the  Injunction  was  granted,  and  that 
the  complainants  may  proceed  to  recover  by  ex- 
ecution at  law  the  said  reaidue,  and  also  the 
damages  aforesaid,  as  by  the  inspection  of  the 
transcript  of  the  record  of  the  said  (SreuJt 
Conrt,  which  was  brought  into  tbe  Supreme 
Court  of  the  United  States  by  virtue  of  an  ap- 
peal, agreeably  to  an  act  of  Congress  in  such 
oases  made  and  provided,  fully  and  at  large 
appears.' 

And  whereas,  at  the  present  term  of  Jan- 
nary,  in  tbe  year  of  our  Lord  one  thousand 
light  hundred  and  thirty-three,  tbe  aaid  cause 
ame  on  to  be  heard  before  the  aaid  Supreme 
Court  on  the  aaid  transcript  of  tbe  record,  and 
was  argued  by  counsel,  on  consideration  where- 
of this  eourt  was  of  opinion  that  there  ia  error 
in  the  decree  of  the  aaid  Circoit  Court  in  allow- 
ing to  the  said  Walter  Brashear  credit  for  the 
money  paid  by  him  as  special  bail  for  Francis 
West,  at  the  ault  of  Qeorge  Anderson,  and  also 
in  refusing  to  allow  the  said  Walter  Braahear 
credit  for  the  value  of  ginseng  shipped  and  sold 
by  the  aaid  James  Latimer,  with  the  aaaent  of 
the  said  assignees  of  Francis  West,  after  the 
same  had  been  attached  in  liis  hands  by  the 
said  aaaignees.  It  is  therefore  decreed  and  or- 
dered that  the  decree  pronounced  in  this  causa 
by  tbe  Court  of  the  United  States  for  the  Sev- 
enth Circuit  in  tbe  District  of  Kentucky,  be  re- 
versed and  annulled,  and  that  tbe  cause  be  re- 
manded to  that  court,  with  instructions  to  per- 
petuate the  injunction  as  to  the  sum  wbieh 
shall  be  equal  to  tbe  amount  of  the  ginseng 
shipped  and  sold  by  the  said  James  Latimer, 
after  the  attadiment  sued  out  by  Francis  West 
for  tbe  use  of  Samuel  Mifflin,  John  lapsley, 
and  Henry  Nixon,  assignees  for  the  beneflt  of 
hia  creditors,  was  levied,  to  dismiaa  the  bill  as 
to  the  residue;  and  it  ia  forther  ordered  that 
tbe  parties  pay  their  own  costs  In  this  court. 
P«iers  14. 


WcsT  sr  At.  *.  BK&SHBia. 


"Yoo,  therafora,  kr«  hereby  eommonded, 
thftt  nicb  further  prooeedinge  be  had  in  said 
cmiuc^  in  eonformltj'  with  the  opinion  ftnd  de- 
craa  of  thie  court,  m,  accordine  to  right  and 
juatice,  and  the  lawi  of  the  United  State*, 
oof^t  to  be  had,  the  aald  appeal  notwithatand- 

The  cauM  being  before  the  Cireuit  Court  on 
the  mandate,  in  I^vember,  1833,  it  was  teferred 
to  k  eommlMfo&er  to  atate  the  account*  be' 
tween  the  parties  in  conformity  thereto,  and 
general  leave  fras  alao  given  to  take  the  depoai- 
tion  of  Jamea  I^tinier. 

Under  thii  order  of  the  court,  the  commia- 
■loner  made  a  report,  and  atated  that  he  gave 
credit  to  Braihear,  under  date  of  Hav  II,  1609, 
for  two  thontaud  eidit  hundred  and  aeventy- 
tbr«e  dollar*  and  flfty  cent*,  the  amount  of 
ginseng  aliipped  bjr  lAtimer  and  Redwood.  On 
ezcepttona  illed  to  this  report,  it  waa  aet  aaide 
by  the  court  on  account  of  a  suffldent  sum  not 
having  been  allowed  for  the  ginseng  shipped 
by  Latimer,  after  a  foreign  attachment,  aued 
SS*]  oat  by  Weat,  'bad  been  levied  on  the  gin- 
seng In  the  hands  of  Latimer.  The  eommls- 
■loner  to  whom  It  was  recommitted  waa  in- 
atmcted  to  examine  and  ascertain  all  the  gin- 
seng shipped  and  aold  by  Latimer,  after  the  at- 
tachment, and  all  the  charges  on  the  same. 
The  commissioner  reported  the  vdne  ot  the 
ginseng  was  Ave  thousand  Qve  hundred  and 
ninety-nine  dollars  and  fifty  cents,  and  the 
diarges  amovittiDg  to  three  hundred  and  sixty- 
one  dollars  and  ■utr  eenta. 

Exceptions  were  filed  to  this  report,  which 
were  overruled,  and  the  Circuit  Court  gave  a 
deere*  in  favor  of  Walter  Braihear  in  eonform- 
ftr  with  the  same.  The  complainants  prosecut- 
ed this  appeaL 

The  cue  was  arnied  by  Hr.  Coze  for  the  ap- 
pellants, and  by  Hr.  Crittenden  for  the  appu- 

For  the  appellants,  Mr.  Coxe  contended  that 
the  mandate  of  this  court  did  not  authorize  the 
allowanee  of  the  whole  amount  of  the  ginseng 
belonging  to  Brashear,  which  had  been  shipped 


to  Canton  by  Mr.  Latimer;  but  only  that  part 
of  H  shipped  after  the  attachment  laid  bv  the 
appellauta.    llie  whole  value  of  It  i*  allowed 


in  the  decree  of  the  Circuit  Conit. 

Mr.  Crittenden  claimed  that  bj  a  true  inter- 
pretation of  the  mandate,  the  aum  allowed  in 
the  deeree  was  the  amount  reported  by  the 
Mnunissioner. 

The  counsel  for  both  parties  supported  their 
ailegationa  by  a  reference  to  the  report  of  Uie 
ease  in  7  Peters,  and  to  tha  proceedings  of  the 
Qrcnit  Court  under  the  mandate,  which  are 
referred  to  in  the  opinion  of  the  court. 


Thi*  case  was  formerly  before  the  court,  and 
was  than  fully  eonsidered  and  decided,  and  is 
reported  in  7  Peters,  608.  Upon  that  oecaaion 
the  deeree  of  the  Circuit  Court  waa  reversed, 
and  a  mandate  was  issued  from  this  court,  di- 
rseting  the  Circuit  Court  to  disallow  certain 
credits  which  had  been  ^ven  to  Walter  Brash- 
ear,  the  present  appellee,  and  to  allow  him  a 
owlit  equal  to  the  amount  of  «artain  ginseng, 
ahipped  and  aold  by  Jamea  lAtimer,  alter  at- 
10  JU  •«. 


da  West,  the  present  anwilant,  and  oth« 


1  received  from  him,  i 


I  consignment,  i 


considerable  amount,  but 
not  equal  to  the  value  of  the  consignment. 
Francis  West  was  a  creditor  of  Brashear,  and, 
together  with  other  creditors,  laid  attachments 
on  Mb  property  and  credits,  in  the  hands  of 
Latimer;  and  these  were  a  part  of  the  matters 
in  controversy  in  the  former  suit.  The  mandate 
of  this  court  will  be  found  in  page  024  of  the  re- 
port above  mentioned,  'and  the  oontro-  [*54 
versy  in  this  case  turns  upon  the  oonstructlon 
of  that  mandate. 

There  is  no  contest  here  in  relation  to  the 
items  which  this  court  directed  to  be  disallowed. 
But  a  dispute  arose  In  tha  Cireuit  Court  as  to 
the  amount  of  the  sum  directed  to  be  credited 
to  Brashear,  and  some  further  testimony  was 
talcen  on  that  point,  in  the  proceeding*  nndet 
the  mandate.  It  flujJly  appeared  that  the 
value  of  the  ginseng  shipped  and  sold  by  Lati- 
mer, after  the  attachments  were  laid  in  hla 
hands,  amounted  to  five  thousand  Ave  hundred 
and  ninety -nine  dollars  and  ninety  eenta,  and 
for  this  sum  Brashear  was  credited  by  this  de- 
cree of  the  Circuit  Court. 

The  appellants  object  to  this  decree,  and  la- 
■iat  that  although  a  strict  oonstruction  of  the 


opin- 
ion pronounced  at  the  same  time;  and  when 
thus  expounded,  it  will  not,  as  they  contend, 
warrant  the  decree. 

The  point  of  the  appellant's  objection  eon- 
aists  in  this;  that  although  the  ginseng  shipped 
and  sold  by  Latimer,  Mter  the  attachments 
were  laid  in  his  handa,  amounted  to  the  sum 
decreed  by  the  court  below,  yet  that  a  part  of 
it  bad  before  been  taken  by  Latimer  at  a  stipu- 
lated price,  agreed  on  between  bim  and  Brash- 
ear; and  that  the  value  of  the  quantity  actu- 
ally owned  by  Brashear,  and  shipped  and  sold 
aa  aforesaid,  amounted  only  to  the  sum  of  two 
thousand  seven  hundred  and  fifty-three  dollars 
and  eighty  cents;  and  that  the  reeidue  so  ship- 
ped and  sold  was  owned  by  Latimer  as  above 
mentioned.  And  the  appellanta  contend  that 
it  is  apparent  from  the  opinion  pronouced  by 
this  court,  when  the  caae  was  formerly  before 
them,  that  the  imputed  negligence  and  miseoa- 
duct  which  in  the  judgment  of  the  court  mads 
them  liable  to  Brashear,  was  confined  to  tb* 
gingaeng  seiied  by  the  attachment,  and  did  not 
extend  to  the  money  due  from  Latimer  for  the 
quantity  taken  by  him  aa  above  mentioned,  al- 
though that  money  was  also  subseqnently  lost 
by  Latimer's  insolvency;  and  they  contend  that 
the  credit  allowed  under  the  mandate  ought  to 
have  been  two  thousand  seven  hundred  and 
fifty-three  dollars  and  thirty  cents,  and  that 
the  court  erred  in  allowing  more. 

There  has  been  some  dtscuuion  at  the  bar  as 
to  the  prindplea  by  which  a  circuit  court  of  tha 
United  States  is  to  be  governed  when  executing 
a  mandate  from  the  Bupreme  Court.  Undoubt- 
edly the  mandate  must  be  its  guide.  It  Is  the 
judgment  of  this  oourt  transmitted  to  the  Cir- 
euit Court.  And  when  the  direction  contained 
in  the  mandate  la  predse  and  unambiguous.  It 
til 


BDPHEUB  COUIT  Ol  THK  Unitbd  STAn 


h  tiM  duty  «(  tlM  Circuft  Court  to  cairj  it  Into 
exAcntioa,  knd  not  to  look  elsewhere  for  au' 
thoritf  to  chann  its  meaning.  But  when,  as  in 
thU  caje,  the  Circuit  Court  are  referred  to  tea- 
tfmony  to  aacertain  the  amount  to  be  dwreed, 
and  are  authoriied  to  take  new  evideiMe  on  the 

Eint,  It  may  eometinwi  happen  that  there  will 
•ome  nnoertaint;  uid  unuguitf  In  the  i 
date;  and  In  such  a  caae,  the  eonrt  below  have 


t  tbeiD  in  expounding  It.  And  if,  in  thii 
caae  it  had  appeared  from  the  opinion  delivered 
that  in  Bpealang  of  the  ginseng  slupped  and 
•old  by  Latimer  the  court  intended  to  oonSne 
the  credit  to  the  value  of  that  portion'  of  it 
owned  hj  Braahear  at  the  time  of  tlie  sliipment, 
and  to  exclude  that  alleged  to  have  been  taken 
bj  Idtlmer,  it  would  have  been  the  duty  of  the 
Circuit  Court  to  execute  the  mandate  in  eon- 
formitjr  with  this  Intention. 

But  there  is  no  discrepancy  between  the  man- 
date and  the  opinion  pronounced  at  the  time. 
It  Is  erident  that  the  court  were  under  the  im- 


fore  the  attachments  were  laid.  This  appears 
from  a  paragraph  in  the  opinion  of  the  court, 
la  page  610  of  the  reportml  ease.  In  stating 
the  facts  of  the  case,  as  in  the  judgment  of  the 
court  they  were  proved  by  the  teatlmony,  the 
Chief  Justice  who  delivered  the  opini<ni,  Baye: 
"Early  in  the  year  1809,  he  (Latuner)  took  a 
Urge  part  of  the  sinieng  to  himeelf,  as  pur- 
diaaer  at  six  months'  er^it,  which  he  shipped 
on  his  own  account  to  China  in  March  of  that 


wood."  This  latter  shipment  was  made  after 
the  attachments  were  levied,  and  the  court  were 
manff  estly  of  the  opinion  that  the  value  of  the 
whole  pucel  Una  shipped  was  liable  in  lAti- 
Bur's  hands  to  the  attaching  erediton.  And 
believing  from  the  teatlmony  that  It  was  lost 
by  the  negligence  and  miaconduct  of  these  cred- 
itors, and  de  subsequent  insolvency  of  I^ti- 
mer,  they  directed  Brashear  to  be  credited  with 
the  whole  amount  thus  shipped.  The  intention 
of  the  court,  therefore,  as  gathered  from  the 
opinion,  is  in  nniaon  with  the  direction  eon- 
tained  in  the  mandate;  and,  in  our  Judgment, 
the  drenit  Court  have  rightlv  expounded  it. 

The  decree  of  the  ootut  below  u  affirmed. 

This  cause  came  on  to  be  heard  on  the  tran- 
■ciipt  of  the  record  from  the  Circuit  Court  of 
the  United  SUtes  for  the  District  of  Kentucky, 
and  was  argued  by  counael;  on  coneideratimi 
whereof,  it  is  now  here  ordered  and  decreed 
by  tlila  oourt  that  the  decree  of  tlie  aaid  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed  with  ooata. 


inme  Court  Jurledlctlon  ef  a  case  broDcbt  np  bv 
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lUFitlOD  on  Uie  groaad  that  11 


be  la  favor  of  lU  velldit;. 

When  the  decision  of  a  State  court  U  against 
the  vBlLdltr  of  a  SUte  sUtnte,  as  eontrar;  to  the 
Cooatltntlan  e(  the  United  Btataa,  a  writ  of  enor 
do«*  Dot  Ue  te  Che  Bopiems  Court  upon  neh  a 
jQdtrment. 

IN  error  to  the  Supreme  Court  of  the  Hnk 
JudicUl  Diatriot  of  the  State  of  MiesourL 

Mr.  VOinaia,  of  counsel  for  the  defendant 
In  error,  moved  the  court  to  dismiss  this  writ 
of  error  for  want  of  jurisdiction. 

The  action  wae  originally  instituted  in  the 
Ninth  Judicial  Orcnit  of  the  8UU  of  Missouri, 
on  a  promissory  note  given  by  the  defendant 
in  error  to  the  Commonwealth  Bank  of  Ken- 
toeky,  for  Um  notes  of  that  bank,  to  the 
amount  of  the  promissory  note.  To  this  actioB, 
the  defendant  pleaded  eeveral  pleas ;  and  among 
them  waa  one  which  presenUd  the  questions 
whether  the  ehaxter  of  the  Commonwealth  Bank 
of  Kentucky  was  a  violation  of  the  Constitu- 
tion of  the  Unit«d  SUtee,  and  whether  the 
notes  of  the  bank  were  not  "\h11»  of  credU." 
The  judgmraii  of  tht  Circuit  Court  was  given  in 
favor  of  the  plaintiff,  and  the  defendant  re- 
moved the  cause  to  the  Supreme  Court  rt  Us- 
Bouri  by  a  writ  of  error. 

In  the  Supreme  Court  the  judgment  of  the 
Cirouit  Court  wae  reversed,  the  court  deciding 
that  the  notes  of  the  bank  were  'liilla  of 
credit,"  and  prohibited  by  the  Constitution  of 
the  United  Statea.  The  Bank  of  the  Common- 
wealth prosecuted  this  writ  of  error,  under  the 
26th  section  of  the  Judiciary  Act  of  I7SS. 

Mr.  H'Qinnla  sUted  that  the  onl^  question 
in  the  case  was  the  eonstitntionahty  of  ths 
charter  of  the  Commonwealth  Bank.  The  8v 
preme  Court  of  Hissonri  decided  that  it  was 
void. 

This  is  not  a  case  within  tlie  29th  section  of 
the  Judiciary  Act.  The  decision  brou^it  ap 
from  the  State  oourt  was  against  the  vaUdity 
of  the  statute  of  Kentucky;  and  It  Is  only  whan 
the  validity  of  a  State  law,  as  opposed  to  the 
Constitution  or  laws  of  the  United  States,  has 
hoen  decided  to  be  in  favor  of  timt  validity, 
that  Uie  provision  of  the  section  In  reference  to 
such  questions  operates.  If  the  Supreme  Court 
of  Missouri  had  decided  In  favor  of  tiie  Kan- 
tueky  law,  the  case  could  eome  to  this  oourt. 
This  would  be  a  case  In  which  there  might  be 
iupposed  to  have  been  an  infraction  of  the 
Constitution  of  the  United  SUtee;  but  there 
'  no  necessity  for  an  'interference  with  (*B1 
the  decisions  of  State  tribunals,  where  there  is 
no  mterference  with  the  Constitution.  No 
principle  can  I>e  urged  which  would  justify 
such  a  construction  of  the  Judiciary  Act.  The 
protection  of  the  Constitution   of  the  United 


Mr.    VGinnis    cited    Crowell 
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Patan,  391,  and  t1i«  mm  referred  to  in  the 
opinion  of  the  court: 

Mr.  Crittenden,  for  th«  plaintiff  in  error,  op- 
poaed  the  motion.  He  referred  to  the  pronaion 
in  the  2Sth  sectioD  ol  the  Judiciary  Act,  which 
antliorlzes  writs  ot  error  in  eases  where  is 
drawn  in  quettjou  the  validity  of  a  statute,  and 
tha  dedaion  ia  against  it. 

The  SUte  of  Kentucky,  in  the  exercise  of  lU 
rcaerred  rights,  had  eatabltshed  the  Bank  of  the 
Ccminonwealtli.  She  claims  under  this  author- 
ity, and  relies  on  the  clause  ol  the  Constitution 
which  declares  all  powers  not  granted  by  the 
Constitution  to  be  reserved.  She  sbtb  that  by 
the  decision  of  the  Supreme  Court  of  Missouri 
■he  ia  interrupted  in  the  exercise  ot  her  reserved 
rights.  She  claims  to  have  these  rights  guar- 
lateed  to  her,  and  their  exercise  protected  by 
this  courti 


Mr.  Chief  Jnatica  Tanaj  delivered  the 
opinion  of  the  court: 

A  motion  has  been  made  to  dismiss  the  writ 
of  error  In  this  case,  upon  the  ground  that 
this  court  have  not  jurisdiction. 

It  appears  from  the  record  that  an  action 
WW  brought  in  the  Circuit  Court  of  the  State 
of  Missouri  for  the  County  of  Calloway,  by  the 
plaintiff  in  error,  in  order  to  recover  the 
amount  due  on  a  promissory  note  given  by  the 
defendant  and  others  to  the  bank.  The  dc- 
fwdants,  among  other  things,  pleaded  "that 
the  note  sued  on  was  made  by  the  defendants 
to  the  plaintilfs.  In  conaideration  of  the  paper 
of  the  said  Bank  of  the  Commonwealth  of 
Centucky,  and  that  the  said  paper  was  bills  of 
credit,  irithin  the  meaning  of  the  Constitution 
of  ths  United  States,  issu^  on  the  credit  of  the 
Btite."  The  Circuit  Court  overruled  this  plea. 
Bad  gave  judgment  for  the  plaintiffs.  The  de- 
findaiita  removed  the  case  to  the  Supreme 
Court  of  the  Stat«,  where  the  queitloa  above 
mtioned  was  again  raised;  and  it  was  then 
ibddtd  that  the  notes  of  the  bank  were  bills  of 
eredlt,  within  tlie  meaning  of  the  Constitution 
of  the  United  States,  and  that  the  contract  up- 
«  which  the  note  In  question  was  given  was 
Uieiefore  voidj  and  upon  that  ground  the  judg- 
■unt  of  the  Circuit  Court  was  reversed,  and 
jsdgment  entered  for  the  defendants.  The 
punt  is,  can  this  judgment  of  the  Stats  court 
n  te-examined  heret 

Tbt  qnestion  dopends  altogether  upon  the 
eoutraction  of  the  second  clause  of  the  20th 
MGtion  of  the  Act  of  1789,  which  provides  that 
tb  final  judgment  or  decree  of  the  highest 
court  of  law  or  equity  in  a  State,  in  which  a 
•ttcision  could  be  bad,  may  be  re-examined  in 
ttiii  court  upon  a  writ  of  error,  "where  is 
dntwn  in  question  the  validity  of  a  statute  of, 
«r  u  anthority  exercised  under  any  State,  on 
tbc  ground  of  their  being  repugnant  to  the 
U*]  Constitution,  'treaties,  or  laws  of  the 
Uiited  States,  and  the  decision  is  in  favor  of 
neb  Uieir  validity." 

TJader  this  clause  of  the  act  of  Congress, 
tliMe  things  muat  concur  to  give  this  court 
juisdiction. 

1.  The  validity  «f  a  statute  of  a  St*te,  or  of 
U  tathority  exercisad  undw  A  State,  must  be 
4nini  in  qneatioa. 
Uked. 


a.  It  mnst  be  drawn  In  question  upon  tha 
ground  that  it  is  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  SUtes. 

3.  The  decision  ot  the  SUte  court  must  b« 
in  favor  of  their  validity. 

In  the  case  before  us,  the  validity  of  the 
statute  of  the  State  of  Kentucky  which  char- 
tered the  Commonwealth  Bank,  and  the  au- 
thority exercised  under  that  charter,  were 
drawn  in  question  In  the  State  court;  and  they 
were  questioned  upon  the  ground  of  their  b^ 
ing  repugnant  to  the  Constitution  of  the  United 
States.  But  the  decision  was  against  their 
validity,  and  not  in  favor  of  it;  and  consequent- 
ly the  third  contingency  which  is  necessary  to 
give  jurisdiction  to  this  court  has  not  a 

In  the  case  of  Briscoe  et  al.  v.  The  Con 
wealth  Bank,  11  Peters,  267,  the  decision  of 
the  State  court  was  in  bivor  of  the  validity  of 
the  statute.  The  party  therefore  who  denied 
its  validly,  and  alleged  that  it  was  repugnant 
to  the  Constitution  of  the  United  States,  was 
entitled  to  have  that  question  re-examined  in 
the  Supreme  Court     But  it  Is  otherwise,  by 


the  State  statute,  or  the  authority  exercised 
under  It. 

The  policy  of  this  distinction  is  obvioiu 
enough.  The  power  given  to  the  BunrenM 
Court  by  this  act  of  Congress  was  intended  to 
protect  the  general  government  in  the  free  and 
uninterrupted  exercise  of  the  powers  conferred 
on  it  by  the  Constitution,  and  to  prevent  any 
serions  impediment  from  being  thrown  in  its 
way  while  acting  within  the  sphere  ot  its  le^ti- 
mate  authority.  The  right  was  therefore  given 
to  this  court  to  re-examine  the  judgment  of 
the  State  courts,  wliere  the  relative  powers 
of  the  general  and  State  government  had  been 
in  controversy,  and  the  decision  had  been  in 
favor  of  the  latter.  It  may  have  been  appr*- 
hended  that  the  judicial  tribunals  of  tbe  State* 
would  incline  to  the  support  of  State  authority 
against  that  of  the  general  government ;  and 
might,  moreover,  in  dilTerent  States  give  differ- 
ent judgments  upon  the  relative  powers  of  the 
two  governments,  so  as  to  produce  irregularity 
and  disorder  in  the  administration  of  the  gen- 
eral government.  But  when,  as  in  the  case  be> 
fore  us,  the  State  authority  or  State  statute  is 
decided  to  be  unconstitutional  and  void  in  tbe 
State  tribunal,  it  cannot  under  that  decision 
come  in  collision  with  the  authority  of  tbe 
genera)  government;  and  the  right  to  re-ex- 
amine it  here  is  not  necessary  to  protect  this 
government  in  the  exercise  of  its  rightful  pow* 
era.  In  such  a  case,  therefore,  tbe  writ  of 
error  ia  not  given;  and  the  one  now  before  na 
must  be  diamisaed  for  want  of  juriadietion. 


'This  cauae  came  on  to  be  heard  on  the  [*Bt 
transcript  of  the  record  from  the  Supreme 
Court  of  the  State  ot  Missouri,  holden  at  the 
town  of  Fayette,  in  the  County  of  Howard,  in 
and  for  the  First  Judicial  District  of  said 
State,  and  was  argued  by  counsel;  on  consider- 
ation whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court  that  this  writ  of  error  to  the 
said  Supreme  Court  be,  and  the  same  is  hereby 
diamissed  for  the  want  of  iurudietioD.    ■ 


BuBWBa  Couwr  em  xkb  XJjctm  Sun 


PleadiiiK — pr»elioa — j  uiitdletion. 

Am  acUoB  ma  broogbt  In  tha  Clitnlt  Conrt  of 
mMtMlppL  (nliin  Uic  CommarcUl  and  B*iln»d 

Bank   <3   ViSUturt,   UIhI 

wan  dtUana  »f  Um  Btata 

tandnnta  plaadad  In  nbatamant,  uj  muiiiic/,  lusi 
tkar  Ma  ut  •nngnta  caiporatlon,  and  Uut  two  ol 
tb«  Btockholdera  midtd  In  the  BUtg  of  UUalwIppl. 
Tb«  ftOldaTlt  to  tba  pie*  wmm  aworn  to  br  tbe  eaa^- 
iK  of  dM  tank,  before  the  "deputy  cleA."  It  waa 
not  entitled  aa  of  anj  term  of  the  court.  Tb* 
plalntlfla  demaired  to  the  plea.  Held,  that  the  ap- 
panranM  et  tha  detendanta  lo  the  Circuit  Court,  by 
Bttomay,  vaa  proper ;  and  (hat  it  an;  aiceptfona 
ulMed  to  tUl  form  of  the  plea,  ttae;  afaould  hara 
been  urfed  to  the  reeelTcr  of  It  when  It  was  of- 
fw«4  aod  ara  not  canaea  of  damnrrar.  Held,  that 
tba  ClNolt  Coart  of  Hlaalaalppl  bad  no  Jurladic- 


corporata   cbarsctar,   to   the 

a  It  la  cOBipoaed;  and  If  thej   _,— — 

a  dlttcrent  State  from  the  parti  auMl,  Ibej  are  eoni- 
patant  to  ana  tn  tha  eonrb  oT  tba  United  Statea ; 
but  all  tb«  eorporatan  muat  be  cltliena  of  ■  dllter- 
•nt  Btata  tram  the  partT  aaed.  The  aame  principle 
•ppllea  to  the  lodlVldQils  compoalnji  a  corporation 
anretBte,  wban  ataading  Id  tha  attitade  of  defend- 
uita,  whlcb  doaa  when  tbe;  ara  In  that  of  plaln- 


^ra    A.    Slocomb,    Robert    Richarda,    and 


Sloeomb,  Richarda  A  Company,  sued  th«  Preai 
dent,  Diraetora  and  Company  of  the  Commer- 
eUl  and  Railroad  Bank  of  Vickaburg,  at^ling 
them  dtiien*  of  the  State  of  MiaaiBBlppi,  Iivlut; 
itnd  realdent  In  the  Sovthem  DiatrJet  thereof, 


in  the  Matham  district  aforeaald.  The  suit 
ma  upon  ■  certificate  of  deposit  for  three 
thonaand  Sto  hnndred  and  forty-one  dollars  and 
thirty- four  aenta. 

To  tha  declaration  of  the  plaintiffs,  averring 
M  alkOTe  atatad,  the  defendants  put  in  tha  fol- 
lowing plea: 

The  said  defendanta,  by  attorney,  come  and 
i^  that  this  oonrt  ought  not  to  hJava  or  take 
fnrther  eognlEanea  of  the  action  aforesaid,  be- 
oanae  they  aay  that  they  are  a  cor^ration  ag- 
gr^ata,  and  were  at  the  time  this  suit  was 
uatituted,  and  yet  ao  eontinne  to  be,  and  that 


1. — A*  to  Jnrladlctlon  of  federal   eourli  de- 
t  on  the  rcaldeoce  of  the  iiartlea.  Including 

^ce  of  torporatlona.  eee  notei  to  1  L,  ed.  U. 
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the  oorporaton,  stockholder!,  or  company,  are 
compoaed  of  DitiEena  of  other  and  differeot 
States,  to  wit;  That  William  M.  Lambeth,  and 
William  E.  Thompson,  citiEena  of  the  Btata 
of  Louiaiana,  'are  now,  and  were  at  the  [*61 
time  thia  suit  was  instituted,  stockholders  and 
oorporaton  therein;  and  this,"  etc. 

The  following  affidavit  was  aubjoined  to  the 

"James  Roach,  actios  caahier  for  the  Com- 
mercial and  Railroad  Bank  of  Ticksburg,  tlw 
defendanta  in  the  above  eaae,  makes  oath,  and 
aajs  Uie  above  plea  ia  true  In  substance  and 
fact.  'Signed,  J.  Roach. 

"Sworn  to,  and  subscribed  before  me,  thia 
4Ui  day  of  November,   1B39. 

"Signed,  George  W.  Hlller, 

"Deputy  Clerk." 

To  thie  plea  the  plaintiffs  demurred,  and  ••• 
signed  the  following  epeciat  causes,  to  wit: 

1.  The  aald  plea  in  abatement  Is  not  properlj 
entitled  of  any  temt  of  this  court, 

2.  The  affidavit  in  aupport  of  said  plea  is  not 
sufficient,  nor  ia  the  aame  properly  attested. 

3.  The  matters  set  forth  In  said  plea  are  not 
sufficient  to  abate  the  plalotifTa'  auit. 

The  demurrer  was  iustaioed  and  judgment 
rendered  for  the  plaintiffs. 
The  defendanta  proaeeutad  this  writ  of  er- 

Mr.  Sergeant,  lor  the  plaintiffa  In  error,  as- 
signed as  error  in  the  judgment  of  the  Circuit 
Court,  the  following  points: 

1.  The  alleged  defect  in  the  plea  !d  inte- 
rn ent  of  the  defendanta  below,  and  the  want  of 
a  proper  affidavit,  and  attestation  of  the  plea, 
are  not  causes  of  demurrer. 

2.  If  they  are  causes  of  demurrer,  the  plea 
waa  legal  and  sufficient;  and  if  not  ao,  the  judg- 
ment of  the  Circuit  Court  should  have  been  to 
answer  over- 

3.  The  causes  assigned  a*  sufficient  to  abate 
the  plaintiffa'  suit,  and  which,  being  matter  of 
general  demurrer,  did  not  require  to  be  special- 
ly assigned,  is  not  founded  in  law.  On  tba 
contrary,  the  facta  stated  in  the  plea  and  ad- 
mitted by  the  demurrer  are  sufficient  in  law  to 
take  away  the  jurisdiction  of  the  court,  and 
entitle  the  defendants  to  judgment. 

4.  That  if  the  plea  and  adldavit  were  in- 
formal, still  the  facts  stated  in  them,  however 
and  whenever  appearing,  were  fatal  to  the  ju- 
risdiction; which  cannot  be  maintained  by  con- 
sent, or  by  waiver  of  the  partlea,  or  either  of 

Mr.  Sergeant  contended  that  the  principal 
question  in  this  cose,  whether  all  the  membera 
of  a  corporation  aggregate,  ihould  be  citireiu 
of  the  State  in  which  the  suit  was  brought,  had 
been  frequently  decided  by  the  court. 

The  jurisdiction  of  the  circuit  courts  of  the 
United  Stales,  the  circuit  courts  having  limited 
jurisdiction,  extended  only  to  controversies  be- 
tween citizens  of  other  States,  and  those  of  the 
State  in  'which  the  action  was  brought,  [*•! 
so  far  as  the  law  had  an  application  to  the  csMe 
before  the  court.  It  has  also  been  decided  that 
although  a  corporation  cannot  be  considered 
a  citisen  of  the  State  erecting  it,  yet  the  court 
will  look  liehind  its  charter,  and  if  it  finds  tha 
corporators  citizens  of  one  State,  will  recop 
nite  the  right  of  those  corporators  to  sue  la  tha 
drcnit  courta.  But  it  will  apply  to  them  Uw 
Pet«ra  1«. 
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il«i  and  roles  which  «r«  appltcable 


Nor  did  the  appAkrance  of  th«  plaintiffs  In 
MTor,  by  attorney.  In  the  ^r«ult  Court,  d»- 
prim  them  of  a  r^ht  to  except  to  the  jurisdio- 
lion  of  the  court.  Xbe  action  waa  agaioat  then, 
aa  aggregate  corporation,  and  there  could  be 
BO  appearuioe  but  bf  attomej. 

Hm  couskI  for  the  defendants  in  error  r«l7 
OB  the  provisions  of  an  Act  of  Congreea  passed 
OB  the  SSth  of  Februsry,  1839,  relating  to  the 
judicial  system  of  the  United  8tet«a. 

An  exsjnlnation  of  tiie  prorislons  of  that 
statnta,  and  a  fair  constructitw  of  than,  will 
eatiah  the  court  that  it  was  meant  to  appljr 
Dtdy  to  parties  who,  under  the  judicial  nstem, 
were  properlr  parties  to  mite  in  the  Circuit 
Court,  bui  who  night  not  have  been  semd  with 
proeeea.  The  statute  was  not  intended  te 
ebange  the  character  or  the  nature  of  the  ju- 
riadietioD  of  the  eireult  eourts  of  the  United 


who  were  members  of  the  ag^q^te  corpora' 
tiou  sued  by  the  defendants  in  error,  would 
bs  afre«t«d  by  the  judgment  of  the  Circuit 
Court,  if  in  favor  of  the  plaintiffs  below.  The 
funds  of  the  bank  would  be  appropriated  to 
pay  the  debt;  and  to  those  funds,  as  atockhold- 
ert,  they  had  the  some  right  as  any  other  of 
the  eorporaton. 

The  objections  to  the  ezceptloni  of  the  plain- 
tiffs below  to  the  plc«,  and  this  alDdavit,  are 
left  upon  the  points  submitted  to  the  eourt. 
Whaterer  might  be  the  ralue  of  these  <Ajee- 
tious,  had  they  been  urged  to  the  receiving  of 
the  plea,  tbtj  cannot  be  assigned  as  eanses  ot 
donurrer. 

Ifr.  Henderson,  for  the  defendants,  contended 
that  the  objections  to  the  jurisdiction  of  the 
Qreuit  Court  had  stot  been  properly  brought 


A  foreign  minister  may  be  sued.  If  he  doe* 


plead  the  exemption,  the  Jniisdictfon  Is  admit- 
ted. This  is  the  principle  which,  by  the  rules 
of  pleading,  govern  the  case,  t  Cnuch,  MO; 
I  Petera's  Digest,  628. 

The  plea  ia  detective  because  it  ezoepts  to  the 
II*]  jurisdiction  of  the  *court,  without  the 
proper  afBdavit  to  sustain  it.  Th«  affidavit 
ihonld  have  been  made  by  the  persona  who  are 
allied  to  have  been  improperly  euedj  and  it 
■hould  have  been  properly  sworn  to. 

The  Act  of  Congress  of  1S3S  applies  to  this 
esM^  and  gave  the  court  jurisdiction.  It  pro- 
vides for  tne  ab«ence  of  parties  who  may  not 
have  been  served  with  proceas,  and  allows  the 
eonrt  to  proceed  without  than,  although  the 
MUSS  of  action  la  joint 

nw  objection  that  it  la  not  stated  at  what 
Icnn  the  plea  In  abBt«nent  was  filed  is  valid; 
beause  as  the  rule  ia  that  no  mch  plea  shall  be 


received  after  an  appearanoe,  the  period  whan 
the  plea  was  filed  cannot  otherwise  be  known. 
Oonrta  are  not  diaposed  to  sustain  plsaa  In 
abatement.  A  eourt  will  not  emsider  that  the 
defendants  sued  were  out  ot  its  jurisdiction, 
unless  this  shall  t>e  shown  by  proper  pleading; 
and  by  this  pleading  in   proper  time.     Uit^, 


Hr.  Justlea  Baibonr  delivered  the  opinion  of 
the  court I 

This  is  a  writ  of  error  to  the  Circuit  Conrt  of 
the  United  States  for  the  Southern  Distrist  of 
Hieslssippi.  It  was  an  action  on  the  case  in 
assumpsit,  brought  by  the  defendants  in  error, 
citizens  of  Louisiana,  against  tbs  plaintiff*  in 

The  defendants  In  the  oonrt  below  appeared 
by  attorney,  and  pleaded  to  the  JutisdieUon  of 
the  court;  averring  In  their  plea  that  they  were 
a  corporation  aggregate,  and  that  their  eorpo- 
rators,  stoekholders,  or  company,  ware  com- 
posed of  eitiiena  of  other  and  different  States; 
to  wit,  that  William  M.  Lambeth  and  William 
B.  Thompson,  citizens  of  Louisiana,  were,  at 
the  time  that  the  suit  was  instituted,  and  at  tbs 
time  of  filing  the  plea,  stockhoidera  and  cor- 
porators therein. 

The  plaintiffs  in  the  eonrt  below  demurred  to 
this  plea,  assigning  epeciallv  several  causes 
of  demurrer,  as  follows:  I.  That  the  plea  was 
not  properly  entitled  of  any  term  of  the  court. 
2.  That  the  affidavit  in  support  of  the  plea  was 
not  eutBcient,  nor  was  it  properly  attested.  3. 
That  the  matters  set  forth  in  the  plea  were  not 
sufficient  to  abate  the  plaintiffs'  suit. 

The  court  sostained  the  demurrer,  and  gave 
judgment  against  the  defendants  for  three 
thousand  five  hundred  and  aeventy-flve  dollars 
and  fifty-four  cents,  in  damages;  being  the 
amount  of  the  principal  and  interest  of  a  cer- 
tincate  ot  deposit,  on  which  the  suit  was 
brought,  and  for  the  coats.  To  reverse  this 
judgment,  this  writ  of  error  is  brought. 


out  of  consideration  the  two  first  < 
aig^ied,  because  if  there  were  any  irregularity 
in  the  partieulara  stated,  they  could  at  most 
only  be  urged  as  objections  to  the  reoelving  of 
the  plea;  but  could  not  be  relied  upon  aa 
grounds  of  demarrer,  the  office  of  whicn  is  to 
it  in  issue  the  l^;al  effect  of  a  plea  aftar  it 
L«  been  received. 

The  third  cause  assigned,  which  w»S  that 
the  plea  was  not  sufGcient  *to  abate  the  ['•4 
plaintiffs'  suits,  raises  the  only  qneatlon  to  be 
decided;  and  that  li,  whether,  upon  the  state 
of  the  parties,  as  appearing  upon  the  record, 
the  court  had  jurisdiction  of  the  case. 

It  will  be  observed  that  the  plaintiffs  were 
.  tiiens  of  Louisiana;  so  averred  to  be  in  the 
declaration,  and  tm>  of  the  memtiere  of  the 
corporation  sued  were  also  citisena  of  Lauisi> 
ana.  They  are  *o  averred  to  be  In  the  plea, 
and  the  demurrer  admits  tbs  truth  of  this  aver- 
nent.  The  11th  section  of  the  Judiciary  Act 
if  ITtltl  gives  to  the  Circuit  Courts  of  the  Unit- 
ed State*  jurisdiction  in  cases  where  "the 
suit  is  between  a  citisen  of  the  Stats  where 
SftC 


BnPKXKi  Caawt  or  thb  Uin 


lb*  nit  b  brought,  and  a  dtUm  of  another 
BUto." 

Thia  court  wsre  oklled  npon  at  ui  early  pe) 
od  to  eonttnu  thb  Mction  of  the  JndJeiar; 
Aot,  in  nlatioD  to  the  *enr  qnestion  raiwd  bj 
Um  pleading*  in  thia  eaae. 

In  the  easa  of  Strawbridgt  et  aL  r.  Curtis  et 
al.  S  Cnnab,  207,  Uwy  deddad  that  when 
there  are  two  or  more  joint  plaintiffi,  and  two 
or  mora  joint  defondanu,  eaob  of  the  plaintiff* 
must  be  capable  oi  luiiw  eaob  of  the  defend- 
aaU  in  the  eonrta  of  the  United  States,  In  order 
to  support  tba  jurlsdlotion.  And  what  U  more 
partieularlT  applicable  to  thi*  caae,  in  the  caae 
ol  Tha  fiaDk  <a  the  United  SUtea  t.  Deveanx  et 
aL  S  Crutch,  01,  this  court  decided  that  a 
Mrporation  amregat«,  eompoMd  of  dtitens  of 
one  State,  mi^t  *iie  a  citiwn  of  another  State 
in  tlw  dnmit  courts  of  the  United  Statea:  that 
la,  they  in  effect  decided  that  although  the  ar- 
IJBeial  being,  a  eorpontioD  aggregate  was  not 
a  citiieD,  a*  stioh,  and  therefore  could  not  sue 
in  the  eourta  of  the  United  States,  as  such, 
jet  the  court  would  look  beyond  the  mere  cor- 
porate eharaoter,  to  the  individuals  of  whom  it 
wa*  composed;  and  if  they  were  dtiieDs  of  a 
different  Stat«  from  the  party  sued,  th^  were 
oompetent  to  sue  in  the  eourta  of  the  United 
States.  Bnt  still,  upon  the  principle  of  Straw- 
bridge  T.  Curtis,  all  the  corporator*  must  be  eit- 
izens  of  a  difTerent  State  from  the  party  sued. 
And  the  doctrine  of  both  these  eases  ha*  ever 
since  been  held  to  be  the  law  of  this  court. 
is  perfectly  clear  that  the  same  principle  ap- 

CUea  to  the  individuals  composing  a  corpora- 
on  aggregate,  when  etandiiw  in  the  attitude 
of  defendants,  which  does  whan  they  an 
that  9t  plaintiffs. 

Tlie  application  of  these  doctrines  to  this 
wovld  ■earn  to  be  decisive  of  its  tete,  unless 
there  is  somelhiDg  In  other  point*  which  wi 
argued  at  the  bar  to  obviate  their  force.     F 
itbas  alrea^  been  stated  that  the  pUintiffs 
tbs  coari  bdow  were  cititens  of  the  State  of 
Louisiana,  and  two  of  the  members  of  the  cor 
poration  sued  were  also  citizens  of  Louisiana. 
•0  Uiat  some  of  the  defendants  being  citizen*  of 
Um  same  SUte  with  the  plaintiffs,  it  follows 
that  althou^  each  of  the  plaintiffs  was  capa- 
ble of  suing,  yet  each  of  the  defendants  wa*  not 
capable  of  being  sued  In  the  Circuit  Court  of 
Mbsissippi. 
But  It  was  eontended  at  the  bar  that  what- 


,  'defoidante  had  appeared  by  attorney . 
and  that  such  an  appearance  waived  all  objeo- 
tioB  to  the  inriadietlon  of  the  court.  This  is 
admitted  to  be  a  well-eaUhlished  rule  in  pleas 
ol  this  sort,  tn  eonrta  of  general  jurisdiction, 
when  tha  jriea  Is  Interposed  by  IndiTidual  de- 
fendants. We  deem  it  umMoessarr,  for  the  pur- 
poasa  of  this  esse,  to  inquin  whkt  would  be 
the  effect  of  on  appearance  br  attorney  of  an 
individual  defendant.  In  pleading  auch  a  plea 
in  the  circuit  eonrts  of  the  United  States,  which 
an  o(  limited  jurisdiction.  But  we  arc  clearly 
of  opinion  that  in  the  cose  of  a  corporation  ag- 
grsgate,  no  waiver  of  an  objection  to  jurisdic- 
Uo«  oonld  be  produced,  by  their  appearing  and 
pleading  by  attorn^:  because,  as  euch  a  cor- 
poration cannot  appaat  but  bj  attemi^i  ts  *a^ 


poratii 


that  ineh  aa  appeanmee  would  amoimt  ta  a 
waiver  of  the  objecUoo,  would  be  to  say  that 
the  party  mu*t  (nun  neeeeai^  forfeit  an  a«- 


knowledged   right,   by  neing   the   only  i 
whieh  the  law  affords  of  aasertinv  that 

further  contended  that  all  objection  to 


rigbt. 


the  SUte  of  the  parties  In  thi*  caae  * 

ated  by  the  Act  of  Congress,  passed  February 

ZBth,  1B39,  enUtled,  "An  Act  in  amendment  of 


i*  »aj  court  of  the  United  States,  there 
shall  be  aavaral  defendant*,  any  one  or  mon  of 
whom  shall  not  be  Inhabitant*  of,  or  found 
within  the  district  when  the  auit  is  brouDht,  or 
shall  not  voluntarily  appear  thereto,  it  anall  be 
lawful  for  the  eonrt  to  entertain  jurisdiction, 
and  proceed  to  the  trial  and  adjudication  of 
sudi  suit  between  the  parties  who  niM  he  prop- 
erij  before  it;  bat  the  judgment  or  deeree  ren- 
dered therein  shall  not  conclude  or  pnjudica 
other  parties,  not  regularly  served  with  process, 
or  not  voluntarily  appearing  to  answer." 

We  consider  the  true  eon«truetiou  of  thi*  act 
to  be  this: 

The  nth  section  of  the  Judiciary  Act,  aftwr 
having  prescribed  the  jurisdiction  of  the  cir- 
cuit eourta,  a*  it  regards  the  character  of  Um 
parties  by  way  of  personal  exemption,  declares, 
''That  no  civil  suit  shall  be  brought  befora 
either  of  said  courts  against  an  inlwbitant  of 
the  United  States,  by  any  original  process,  in 
any  other  district  than  that  whereof  be  is  an 
inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ." 

Under  the  operaUon  of  this  clause  man^  diffi- 
culties occurred  In  practice,  in  eases  both  u  law 
and  equity,  in  which,  by  tlie  principles  govern- 
ing oourts  both  of  law  and  equity,  it  was  nece» 
sary  to  join  several  defendants,  some  of  whom 
were,  and  others  were  not,  inhabitants  of  tha 
district  in  which  the  suit  was  brought. 

The  Act  of  1836  was  intended  to  remove  these 
difficulties;  by  providing  that  the  persons  not 
being  inhabitants,  or  not  found  within  the  dis- 
trict, may  either  not  be  joined  at  all  with  tboae 
who  were,  or  it  joined,  and  they  did  not  waive 
their  personal  exemption,  by  a  voluntary  ap- 
peariiace,  the  court  ma^  go  on  to  judgment,  or 
decree  against  the  parties  properly  beion  it,  «a 
if  the  othen  had  not  been  joined. 

'But  it  did  not  contemplate  a  change  in  [*•• 
the  jurisdiction  of  the  courts,  a*  it  regards  the 
character  of  the  parties,  as  prescribed  by  the 
Judiciary  Aot,  and  as  expounded  by  this  court; 
that  ia,  that  each  of  the  plaintiffa  must  be  capa- 
ble of  suing,  and  each  of  the  defendant*  capable 
of  being  Buedi  which  ia  not  the  case  in  this 
suit;  some  of  the  defendsjit*  being  dtlKna  of 
"le  same  SUte  with  the  pUintiffa. 

There  is  another  reason  why  this  Act  of  1830 
cannot  apply  to  this  case.  It  expreealy  declare* 
that  the  judgment  or  decree  ehall  not  conclude 
or  prejucUce  other  parties  not  regularly  served 
with  process,  or  not  voluntarily  ap[>earing  to  an- 

Now,  the  defendants  in  this  case  being 

poration  aggregate,  any  judgment  against 
then  must  be  against  them  in  their  corporate 
L'liaracter;  and  the  judgment  must  be  paid  out 
of  their  corporate  fuBd%  b 


„Coogrp"  ■ 
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ih»  lufaiwt  of  the  tm>  LonJiiana  atoekbolden: 
and,  consequently,  anelt  %  judgment  must  o: 
neceni^  prejudice  thoM  parties,  in  direct  eon 
bmTcntion  of  tbe  langumge  of  the  law. 

We  are  of  opinion  tliat  the  judgment  of  the 
Circuit  court  ma  erroueoua,  in  iuataining^  the 
plalntiffa'  demurrer  to  defendants'  pleai  it  is 
therefore  reverted,  and  the  case  is  remanded  to 
the  Cireoit  Court,  to  be  ptooeeded  iu  according 


This  cause  came  on  to  be  heard  on  the  tran- 
■eript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  tbe  Southern  Distriet  of 
Htesissippi,  and  was  argued  bj  counsel;  on 
•onsideratloQ  whereof,  it  is  now  here  ordered 
Knd  adjudged  hy  this  court  that  the  judgment 
of  tbe  said  Circuit  Court  In  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
Hifnil.^  to  the  said  Circuit  Court,  with  direc- 
tions to  proceed  tliereiu  according  to  law  and 
justice.  In  conformity  to  the  opinion  of  this 


BOBERT  BBOADNAX  and  Isaae  Newton,  Ad- 
ministrator of  David  Newton,  Deceased,  De- 
fendants in  Brror. 

An  act  of  insolvency  executed  under  the  author- 
i^  of  a  State  no  bar  to  recover  upon  contract 
made  in  another  State — jurisdiction  of  Cii- 
enit  Court — law  and  equity. 

Tbe  plalntlBs,  metcbaats  of  Kew  York,  Instituted 
a  sail  In  tbe  Circuit  Court  of  Alsbams,  stalnst  the 
sdnlDlstrstars  of  the  drawer  at  a  nat%^  dated  In 
Me*  Xork,  and  payable  In  Mew  Xark.  Tbe  act  of 
tbe  Aaiembl/  of  Alaiwms  provides  tbat  the  estate 
of  a  deceased  person,  whlcb  la  declared  to  1m  IusoIt- 
cnt,  shall  be  dtstrlboted  br  the  eiecators  or  ad- 
mlnlstiatOTS,  '^tdlDK,  to_tbe  provisions  of  tbe 


hgde- 


citUesi,  wherever 

,  ..   _  _,  .eojlne  tbe  rlgbt  of 

action  npoD  then  In  Its  owo  eourta ;  Gut  tbe  valid- 
ly of  such  eontraeti  as  were  made  oat  of  the  sov- 
enltntr  or  State,  wonld  exist  aod  continue  everj- 
where  else,  arcardlDK  to  tbe  lex  loel  contractus. 

The  eonstltatlooal  and  lenl  rifbts  of  s  cltlaen  of 
the  United  States  to  sue  Id  the  cTreult  courts  of  tbe 
United  Sules.  do  not  wrnlt  an  act  of  IdsoItpdcTi 
eoniplelel;  executed  uniler  tbe  autborltj  of  a  State, 

Mots. — Tbat  dlscbarge  under  forclcn  bankru; 
ev  iBsolvent  I—  '-  ~-  *--  --  --•— —  ' 


dlicbarge  I 


ta  be  a  mod  bar  atalust  a  leeDveiy  upon  a  eoa- 
tiaet  made  In  another  State. 
~     of  tbe  act  to  estsbllsb  the  ]Ddl. 


dsl  eoarts  of  tbe  United  Slat 
•tItuMonal  rlabt  of  a  cltlaen  of  □ 
dtlien  of  another  BUts  In  the  elr 


United    I „ 

"orlslnat  cosntisncc"  concurreot  wllb  the  t 
at  the  aCTeral  Statca,  of  all  aults  of  ■  civil  niiars, 
at  common  law  and  eqnltr."  It  was  i^rtalnly  la- 
tended  to  clTe  to  BDlton,  havlnc  a  rlxht  to  ane  In 
the  Clmlt  Court,  remedies,  eo-extenilve  witb  that 
rlxht.  Tbesa  remedies  woold  not  be  so.  If  any  prB- 
ceedlnm  nnder  an  set  of  State  leslalatlon.  to  whli 


ON  a  certiflcate  of  division  from  the  (^reuit 
Court  of  the  United  Btates  of  the  Southern 
District  of  Alabama. 

An  action  was  Instituted  in  the  Circuit  Court 
of  Alabama  by  Henry  A.  Euydam  and  William 
Boyd,  against  the  defendants,  as  administrators 
of  David  Newton,  on  a  promissory  note  given 
by  him  to  the  plaintiffs. 

On  tbe  trial  of  the  cause  the  following  quea- 
tlont  arose,  on  which  the  judges  of  the  Circuit 
Court  were  ^vided,  and  the  same  were  certified 
to  this  eourt: 

lat.  Is  the  plea  that  the  estate  of  the  said 
decedent  Is  insolvent,  sufficient  in  law  to  abate 
the  said  action  t 

Zd.  If  the  said  plea  be  sufBcient  In  law  to 
abate  said  action,  can  the  Circuit  Court  of  tbe 
United  States  for  the  district  aforesaid,  refer 
said  cause  for  adjudication  and  Dual  settlement 
board  of  commlsaioners,  to  be  ap-  [*e8 
pointed  by  a  county  court  in  one  of  the  counties 
U  the  State  of  Alabama,  in  pursuance  of  an  act 
of  the  L^lature  of  the  said  SUtat 

Mr.  Cunis,  for  the  plaintiffs,  presented  the 
following  points; 

1.  The  law  of  Alabama  is  no  defense  to  the 
action,  because  it  is  in  eonfflet  witb  a  law  of 
the  United  SUtaa. 

2.  The  law  of  Alabama  ia  void,  because  it  is 
repugnant  to  the  elause  in  tbe  10th  section  of 
the  ^eventii  article  of  the  Constitution  of  the 
United  States,  which  inhibits  any  State  from 
passing  "any  law  impairing  tbe  (d>ligation  of 

contract." 

8.  Even  if  the  law  of  Alabama  be  admitted 
to  b«  valid,  it  is  no  defense  to  the  action. 

On  the  first  point.  That  tbe  law  of  Alabama 
is  no  defense  to  the  action,  because  it  is  In  con- 
flict with  a  law  of  tbe  United  SUtes,  Mr. 
Curtis  said: 

The  plaintiffs,  rrslding  in  New  York,  sued 
the  defendants,  residing  in  Alabama,  as  admin- 
istrators of  a  deceased  person.  For  the  de- 
tense,  a  law  of  tbat  State  is  relied  on,  the  clause 
of  which,  applicable  to  the  case,  is  as  follows: 
"Nor  shall  any  suit  or  action  be  eommenced 
or  sustained  against  bim"  (i.  e.,  an  executor  or 
administrator  I ,  "after  tbe  estate  of  tlie  testator 
intestate  ia  represented  insolvent."  Two  ex- 
cepUons  are  made,  which  have  nothing  to  do 
with  the  present  ease.  Aiken's  Digest  of  tbe 
lAWi  of  Alsbama,  second  edition,  1838,  1S8, 
664,  Svo. 

The  2d  section  of  the  third  article  ot  tbe 
Constitution  of  the  United  States  extends  their 
judicial  powers  to  controversies  between  citl- 
lens  of  different  States.  The  Judiciary  Act  of 
24th  September,  1T8B,  taction  11,  2  Iaws  oI  the 


United  SUtei,  40,  61,  gtvH  the  circuit  courts 
of  the  United  Stat««  orl^nal  cognizance,  eon- 
enrrent  with  the  eourta  ol  the  Mver».l  States,  of 
certain  claasei  of  casea,  amonft  which  are  cases 
la  which  "the  suit  is  between  a  citizen  of  the 
State  whfare  the  auit  ii  brought,  and  a  citizen 
of  another  State;"  and  In  which  "the  matter 
ia  dispute  exceeda,  exclusive  ol  eoata,  the  sum 
or  value  of  Are  hundred  dollars."  It  Ii  admit- 
ted that  the  present  case  has  both  these  requi- 
■ite*  for  jurisdiction  on  the  part  of  the  federal 
wurt.  llie  effect,  then,  of  the  defense,  if  sue- 
eesstul,  would  be  to  establish  the  doctrine  that 
It  is  competent  for  a  State  Legislature,  under 
the  Constitution  of  the  United  States,  to  pass 
■  law  to  oust  a  court  of  the  United  States  of  a 
jurisdiction  which  that  Constitution  had  eon- 
lerred  on  iL 

The  mere  atatement  of  such  a  proposition  is, 
mw  would  think,  its  conclusive  refutation. 

The  affect  claimed  for  the  law  of  Alabama, 
would  be  to  give  a  State  exclusive  jurisdiction 
of  cases  In  which,  bj  the  Constitution  and  lawa 
of  the  United  States,  and  the  judicial  exposi- 
tions of  that  Constitution  and  thooe  laws,  the 
State  baa  no  jurisdiction  at  alL  "For,"  the 
court  said,  "in  casea  of  concurrent  authority^ 
where  the  laws  of  the  States  or  of  the  Union 
are  in  direct  and  manifest  collision  on  the 
69*]  'same  subject,  those  of  the  Union  being 
'the  supreme  law  of  the  land,'  are  of  paramount 
authority;  and  the  State  laws,  so  far,  and  so 
far  only,  as  such  incompatibility  exists,  must 
Mceaaarily  yield."  Per  Story,  J.,  in  Houston  ^ 
Uoore,  6  Wheat  40,  00. 

This  passage  occurs,  it  fs  true,  in  the  opinio 
of  a  judge  who  dissented  from  the  ju^ment 
of  the  court  In  the  particular  case;  but  the  dif- 
ference between  the  judges  was  not  as  to  the 
principle  (for  it  appears  never  to  have  been,  as 
Judge  Story  aays,  "seriously  doubted"),  but  as 
to  its  application  to  the  ease  before  them.  In 
the  present  case  no  such  difference  can  exist. 
The  law  of  the  United  States  says  that  the  Cir- 
cuit Court  shall  try  It:  the  law  of  Alabama 
says  that  the  Circuit  Court  shall  not  tr^  It. 
The  oonfllct  between  the  two  statutes  is  direct 
and  palpable.  It  is  for  the  Supreme  Court  to 
•ay  which  is  to  prevail. 

It  may  not  be  amiss,  on  this  point  of  concur- 
rent powers,  to  cite  the  principle  laid  by  Chan- 
«sllor  Kent,  after  analyzing  the  case  of  Houston 
v.  Uoore,  and  other  oases,  in  which  the  subject 
had  been  judicially  examined:  "It  would  seem, 
Uieretore,  that  the  concurrent  power  of  l^ia- 
Ution  in  the  States  is  not  an  independent,  but 
«  subordinate  and  dependent  power,  liable  in 
many  cases  to  be  extinguished,  and  in  all  cases 
to  be  pofltponed,  to  the  paramount  or  supreme 
Uw  of  the  Union,  wherever  the  federal  and  the 
State  regulations  interfere  with  eaeb  other." 
1   Kent's  Commentaries,  304,  388-393. 

After  referring  to  the  doctrine  of  The  Fed- 
eralist (No.  82),  that  in  all  cases  of  concurrent 
jurisdiction  an  appeal  would  lie  from  the  State 
eonrts  to  the  Supreme  Court  of  the  United 
States;  that  without  such  right  of  appeal,  ttie 
concurrent  jurisdiction  of  the  State  courts  in 
matters  of  national  concern  would  be  iuadmis- 
■ible,  because,  in  that  ease,  it  would  be  incon- 
sistent with  the  authority  and  elGcleacy  of  the 
general  government;  and  after  analysing  sev- 
eral cases.  Chancellor  Ksnt  say*  ( I  Commenta- 


tn  DinTiD  STAm.  Um 

ries,  403)  that  If  the  BUt«  eourta  •Vrahmt«ri|j 
entertain  jurisdiction  of  cases  oognlnable  under 
the  authority  of  the  United  States,  th47  aMuma 
It  upon  the  condition  that  the  appellate  juris- 
diction of  the  federal  courts  shall  apply."  "IUm 
proposition  is  irreconcilable  witli  the  assidap- 
tiou  of  the  Alabama  law,  that  ths  federal  courts 
shall  have  no  jurisdiction  at  all  in  the  present 

The  same  learned  judge  lays  It  down  as  a 
principle,  and  sustains  it  by  abundant  author- 
ity, that  "no  State  can  control  the  exercise  of 
anv  authority  under  the  federal  govemmenL" 
1  Kent's  OxnmenUries,  409-412.  Yet  this  is 
exactly  what  the  State  of  Alabama  seeks  to  do 

In  Fisher  T.  Blight,  2  Craneh,  397,  the  Su- 
preme Court  emphatically  assert  "the  auprtm- 
acv  of  the  laws  of  the  United  States,  on  all 
subjects  to  which  tike  Ic^slative  power  of  Con- 
gress extends." 

In  a  case  in  which  ths  States  of  Virginia  and 
Kentuclrf  bad  made  a  compact,  by  &e  terms 
of  which  certain  rights  to  land  were  to  be 
'Anally  decided  according  to  the  laws  of  [*70 
Virginia,  the  Suprumc  Court  said: 

"The  Constitution  of  the  United  States,  to 
which  the  parties  to  this  compact  had  assented, 
gave  jurisdiction  to  the  federal  courts  in  ecm- 
srsies  between  citizens  of  different  States, 
same  Constitution  vested  in  this  court  an 
appellate  jurisdiction  in  all  cases  where  orig- 
inal jurisdiction  was  given  to  the  inferior 
courts;  with  only  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make. 
Congress,  in  pursuance  of  the  Constitution,  has 
paased  a  law  on  the  subject,  in  which  the  ap 
pellate  jurisdiction  of  this  court  is  described  in 
general  terms,  so  as  to  comprehend  this  case; 
nor  is  there  in  that  law  any  exception  or  regu- 
lation which  would  exclude  the  case  of  a 
caveat  from  its  general  provisions.  If,  then, 
the  compact  between  Virginia  and  Kentucky 
was  even  susceptible  of  the  construction  con- 
tended for,  that  construction  could  only  be 
maintained  on  the  principle  that  the  legisla- 
tures of  any  two  States,  might,  by  agreement 
among  themselves,  annul  the  Constitution  of 
the  United  States.  The  jurisdiction  of  tba 
court  being  perfectly  clear,  it  remains  to  in- 

Ire  which  of  the  parties  has  the  better  right." 

Ison  v.  Mason,  1  Craneh,  Bl,  02;  see,  alao 
Sergeant's  Constitutional  Law,  44,  276,  279- 
278,  287-290,  second  edition,  and  the  cases  there 
dUd. 

The  laws  of  the  several  States,  as  to  rights, 
furnish  rules  of  decision  for  the  federal  eourta 
under  certain  qualifications;  hut  as  to  remedies, 
they  have  no  binding  force  in  these  courts. 
Campbell,  Boaden  A  Company  v.  Claudius,  1 
Peters  C.  C.  Rep.  484. 

The  statutes  of  limitation  of  the  different 
States  do  not  bind  the  United  States  in  suite  in 
courts  of  the  United  States ;  and  cannot  be 
pleaded  in  bar  in  a  suit  by  the  United  Statoa 
against  individuals.  The  United  States  t. 
Hoar,  2  Mason,  311. 

"It  has  been  generally  held  that  the  State 

courts  have  a  concurrent  jurisdiction  with  tbo 

federal   courts,  in  cani's  to  which  the  judicial 

r   is  extended,   uiilesii   the  jurisdiction   of 

etlerat  be  rendered  exclusive  by  the  words 

of  the  third  article.    U  the  words,  'to  all  cases,' 

Patera  14. 
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ctn  iuhulm  Jnritdlction  In  easei  tilT«cting 
foreign  ministan,  tbey  nuiy  Also  f{ive  exclusive 
hniadietion,  if  luch  be  the  will  of  Conj^esB, 
n  CBKB  mriBing  under  the  Constitution,  Ikws, 
ud  trMties  of  the  United  States."  Cohens  v. 
Tlreinia,  B  Wheat.  367. 

It  haa  already  been  ihown  that  the  conflict 
fl(  tlw  Uw  of  Alabama  with-tbe  law  of  the 
Vnitod  States,  covering  this  case,  makes  the 
grant  of  jurisdiction  In  the  Utter  to  the  federal 
oMtrt  a  grant  of  exetusivs  jurisdiction,  quoad 
this  ease. 

The  Judletar;  Act  of  the  24th  September, 
1TW,  in  loction  34  (3  Laws  of  tha  United 
States,  TO),  deeUres  that  the  laws  of  th«  aev- 
«al  States,  except  where  the  Constitution,  trea- 
tiM,  or  sUtntea  of  the  United  SUtea  shall  oth- 
•rwlM  require  or  provide,  shall  be  r^arded  as 
rales  of  decision  in  trials  at  common  law,  in  the 
aonrta  of  tha  United  States,  in  cases  where  th^ 
apply. 

Tl*]  'The  ease  at  bar  is  the  vtrry  escep- 
tioa.  It  Is  a  init  for  which  a  statute  ol  Utt 
United  Btatea  has  "otherwise"  provided;  and 
fir  "otherwise"  than  the  law  of  Alabama  has 
done;  for  the  federal  law  ssjs  expressly  that 
ttN  suit  may  be  brought,  and  the  State  law  says 
s^essly  that  the  suit  shall  not  be  brought. 

niia  34th  section  of  the  Judiciary  Act  of 
ITSIP  has  no  application  to  the  practice  of  the 
eonrts,  nor  In  any  manner  calls  upon  them  to 
pursue  the  various  changes  wbicn  may  take 
place  from  time  to  time  in  tlia  State  courts, 
with  respect  to  their  processes  and  modes  of 
proceeding  tinder  them.  The  United  States 
Bsnk  T.  Halstead,  10  Wheat.  H. 

So  far  as  the  Act  of  Congress  of  the  8th  May, 
1792  (2  Laws  of  tha  United  States,  290,  300), 
called  the  "Procfss  Act,"  perpetuating  the 
forntsr  Act  of  2Bth  Spplember,  1789  (2  Laws  of 
the  United  States,  72),  adopts  the  Stata  laws 
as  ngulating  the  modes  ol  proceeding  in  suite 
at  common  law,  ths  adoption  is  expressly  eon- 
flned  to  those  in  force  in  September  ]TB&.  The 
act  ol  ConsTcas  does  not  recognize  the  author- 
ify  of  any  uws  of  this  description  which  might 
bi  afterwards  passed  by  the  States.  Wayman 
T.  Boutbard,  10  Wheat  41. 

If  a  Stats  law  cannot  affect  the  oouna  of 
eanssa  In  the  federal  courts,  after  they  have 
passed  judgment,  how  can  It  prevent  them, 
when  r^uUrly  prosecuted  under  a  law  of  the 
United  States,  from  passing  the  judgment! 

On  tbs  aeoond  point  it  was  argued  that  the 
law  of  Alabama  Is  void,  because  it  is  repugnant 
to  ths  clause  In  the  10th  section  of  the  first 
article  of  the  ConstltutiDn  of  the  United  States, 
which  Inhibits  a  Stats  from  passing  "any  Jaw 
Impairing  ths  obligation  of  contracts." 

This  law  manifestly  impairs  the  obligation  of 
a  emtiaet)  because  it  destroys  the  eraditor's 
laniedy,  in  toto.  It  disables  hun  from  bringing 
a  nit  at  all,  and  makes  him  an  outlaw.  See 
s«  to  this  point,  Sturgis  v.  CrowDinihield,  4 
Wheat.  122  i  U'Millan  r.  McNeill,  4  Wheat. 
209;  Ogden  *.  Saunders,  12  Wheat,  213;  1 
Kent's  Com.  419. 

On  the  third  point,  Hr.  Cuttla  contended 
that,  rven  II  the  law  of  Alabama  be  admitted, 
for  the  aaka  of  argument,  to  ba  talld,  it  Is  no 
dsfanss  to  tJia  action. 

Thi  words  of  ths  law  an,  *Nor  shall  any 
■dt  or  aetin   " 
It  Lad. 


against  him,  after  the  estate  of  ths  testator  or 
intestate  is  represented  insolvent." 

Whether  the  words  "commenced"  and  "sus- 
tained" an,  as  here  used,  synonymous  or  not.  Is 
a  question  on  which  philologists  may  differ. 
Dr.  Johnson  gives  seven  deflnitions  of  the  word 
"sustain;"  the  first  of  which  Is,  "to  bear;  to 

Erop;  to  hold  up:"  the  second,  "to  support;  to 
eep  from  sinking  under  evil:"  and  the  third 
"to  maintain;  to  keep:"  and  the  fourth,  "to 
help;  to  relieve;  to  assist."  hlr.  Riehardson, 
on  the  contrary,  says  that  "sustlnere,"  from 
which  be  derivca  it^  means,  not  to  hold  up,  but 
to  bold  or  keep  under  as  well  as  to  snpportt 
and  defines  "snstain"  as  meaning  to  bear  or 
•carry;  to  bear,  to  suffer,  to  endure."  ['Tt 
These  are  his  only  senses  of  the  word;  and 
they  coincide  with  the  remaining  three  given 
to  it  by  Dr.  Johnson.  None  of  Riehan&on's 
definitions  ol  the  word  "sustain"  can.  It  is 
clear,  help  out  the  defense,  so  far  as  It  rests  on 
that  word  In  the  law.  It  is  a  word  generally 
used  loosely  in  statutory  and  judicial  langnago; 
and  it  has  sven  been  "represented"  that  the 
Legislature  of  Alabama  is  mora  remarkable 
than  othsr  legislatures  for  critical  elegance  nt 
precision.  The  probability  Is  that  £s  word 
"sustained"  was  thrown  Into  the  law  in  qoso- 
tlon  as  a  mere  pleonasm,  II  so,  the  law  pro- 
hibits such  suits  only  against  an  ezecutw  or 
administrator  as  are  commenced  after  the  es- 
tsta  of  the  testator  or  intestate  is  rcpresentsd 
Insolvent.  Now,  In  ths  cose  at  bar,  the  repre- 
sentation of  insolvent  was  alt«r  tbe  suit,  in- 
stead of  the  suit  being  altar  the  representation. 
Tha  suit,  therefore,  was  a  proper  one^  even  un- 
der the  law  ol  Alabama. 

But,  let  it  be  ooneeded  that  the  word  "sus- 
tained" has  a  substantive  meaning  In  ths  law, 
and  bars  actions  properly  "commenced,"  on  a 
representation  of  insolvency  made  pandents 
lite;  still  the  taw  would  ba  inoperatlvs  to  oust 
a  jurisdiction  which  hod  once  vested.  "Where," 
says  Chief  Justice  Uarshall,  "jurisdiction  of 
ttM  federal  conrt  has  once  attached,  no  subso- 
quent  change  in  the  relation  or  ooudltion  of  the 
parties  in  the  progress  of  the  cause  will  oust 
the  jurisdiction.  The  strongest  considerations 
of  utility  and  convenience  require  that  the 
jurisdiction  once  vestad,  tha  action  of  the  eourt 
should  not  be  limited,  but  that  it  should  pro- 
ceed to  make  a  final  disposition  of  the  subject." 
Ths  United  SUtea  v.  Idyers  st  al.  2  Brock.  0.  a 
Rep.  618. 

This  principle  has  been  repeatadly  announeed 
by  the  Supreme  Court  of  the  United  States. 
See  Morgan  Heirs  v.  Morgan,  2  Wheat.  200, 
297;  Mollan  v.  Torrence,  9  Wheat  037;  Dunn 
V.  Clarks,  8  Peters,  1 ;  Ciarka  v.  Mathewson  at 
oL  13  Peters,  164. 

Mr.  Justtea  Wayne  dellverod  the  oplnhn  o( 
tbe  eourt: 

This  case  has  been  sent  to  this  conrt  upon  a 
certificate  of  division  of  opinion  between  tbt 
judges  of  the  Circuit  Court  of  ths  Southsrs 
District  of  Alabama. 

Suydam  A  Boyd,  partners  in  trade,  citituu 
of  the  SUU  of  New  York,  sue  the  dcfendanto 
as  administrators  of  David  Newton,  upon  ft 
promissory  note  given  by  the  intestate  to  tha 
plaintiff,  dated  New  York,  September  Ut,  l&U. 
payable  in  twelve  montha.       ,,  t,,  i^jOOiilC 


SoputiiK  CouBT  OF  TBI  Umm  StAJta. 


Th*  defend&nta,  fti  we  are  left  to  gather  from 
»  Boat  imperfect  record — for  the  pleadings, 
•xeept  the  dsclaraticin,  are  not  given — plead  in 
■bat«ni«&t  of  the  suit,  that  the  estate  represent- 
ed by  them  has  been  declared,  under  prooeed- 
iDgs  of  a  Btatuta  of  Alabama,  to  be  insolvent; 
fttul  in  such  case,  that  they  are  not  liable  to  be 
■tied. 

The  judges  of  the  Circuit  Court  were  oppoaed 
in  opinion  upon  the  question,  "Is  the  plea  that 
the  e*tat«  of  the  said  deceased  is  insolvent, 
•ufficlent  in  law  to  abate  the  said  action  t" 

The  statute  of  Alabama  will  be  found  in 
IS*]  Aiken's  Digest  of  the  'Laws  of  Alabama. 
ISl.  Tha  second  section  of  it  declares,  that 
the  estates  of  persons  altogether  insolvent  shall 
be  distributed  among  the  creditors  In  propor- 
tion to  the  sums  respectively  due,  after  the 
payments  of  debts  due  for  the  late  sickness  and 
necessary  funeral  expenses.  For  the  purpose 
of  ascertaining  such  insolveni^,  the  executor 
is  permitted  to  exhibit  to  the  Orphan's  Court  an 
aocount  and  statement  of  the  effects  of  the 
estate,  including  in  it  also  the  lands,  tenements, 
and  hereditaments  of  the  testator  or  intestate  j 
and  If  it  ahatl  appear  to  the.  Orphan's  Court 
that  such  estate  Is  insolvent,  then,  after  order- 
ing the  lands,  tenements,  and  hereditaments  of 
^  testator  or  intestate  to  be  sold,  the  court 
shall  appoint  two  or  more  commissioners,  with 
power  to  receive  and  examine  the  claim 
creditors  of  the  estate;  and  the  commissii: 
are  directed  to  give  notice  of  the  times  and 
places  of  their  meeting,  by  notifications  posted 
up  in  such  public  places,  and  in  such  news- 
papers as  the  Orphan's  Court,  oi  Chief  Justice 
thereof,  may  direct.  Six  montha,  and  not  more 
than  eighteen  montbs,  shall  be  allowed  by  the 
court  to  creditors  to  bring  in  and  prove  their 
claims  before  the  commissioners.  The  com 
aioners,  at  the  end  of  the  time  limited,  ai 
make  a  report,  on  oath,  to  the  Orphan's  Court, 
of  all  the  elaims  which  have  been  laid  before 
them,  with  the  sums  allowed  bv  them  on  each 
respective  claim.  The  court  tnen  shall  order 
the  residue  of  the  estate,  personal  and  real — 
the  real  estate  being  sold  according  to  law — to 
be  paid  and  distributed  among  the  creditors 
whose  claims  have  been  allowed  by  the  com- 
missioners, in  proportion  to  the  sums  respect- 
ively due.  Provision  is  then  made,  either  at 
the  instance  of  a  creditor,  or  executor,  or  ad- 
ministrator, either  being  dissatjsfled  with  tiie 
report  on  a  particular  euim,  under  an  order  of 
the  Orphan's  Court,  to  refer  that  claim  to  a 
eourt  of  referees,  whose  report  upon  it,  when 
returned  to  the  Orphan's  Court,  and  approved, 
is  declared  to  be  final  and  conclusive.  And  it 
is  further  declared  that  no  suit  or  action  shall 
be  commenced  or  sustained  sgainst  an^  execu- 
tor or  administrator,  after  tbe  estate  u  repre- 
sented insolvent,  except  in  certain  cases  not 
necessary  to  be  now  noticed.  But  the  statute 
further  provides  for  the  liability  of  the  executor 
or  administrator  to  the  creditors  for  their  re- 
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the  time  limited,  or  which  have  not  been  al- 
lowed in  tbe  other  modee  directed  by  the  stat- 
ute, shall  be  forever  barred;  nulew  such  credi- 
tor shall  And  other  eatate  ut  tha  deceased,  not 
••• 


inventoried  or  accounted  for  by  the  eieetitar  «f 
administrator,   before   distribution. 

la,  then,  the  insolvency  of  the  estate,  jndidat- 
ly  declared  under  the  statute,  suCBeient  in  law 
to  abate  the  suit  of  tbe  plaintiff  I 

We  think  such  an  insolvent  cannot  abate 
the  action  upon  which  this  division  of  opinion 
has  been  eertified  to  this  oourt.  The  statute 
itself  contains  a  provision  which  meets  the 
question.  The  sixth  section  declares  that  "all 
claims  against  the  eetat«s  of  deceased  peraons 
shall  be  presented  to  the  executor  or  adminte- 
trator  within  eighteen  'months  after  the  [*74 
same  shall  have  aocrued,"  "or  within  eighteen 
months  after  letter*  have  been  granted,  and  nvt 
after:  and  all  claims  not  presented  within  that 
time,  shall  be  forever  barred  from  recovery;" 
but  excepts,  among  other  exceptions,  debts 
contracted  out  of  Alabama,  Now,  if  an  eatata 
may  be  declared  insolvent  under  the  statute,  in 
less  than  the  longest  time  allowed  to  creditors 
to  present  their  claims;  and  creditors,  for  debts 
contracted  out  of  the  State,  are  not  limited  to 
that  time  to  present  their  claims ;  it  follows,  as 
a  neoeasary  consequence,  that  an  estate  having 
been  declared  to  be  insolvent  within  the  shorter 
time,  cannot  exclude  such  creditor  from  main- 
taining a  suit  against  the  executor  or  adminis- 
trator. And  in  cases  of  insolvency,  declared 
iUFter  eighteen  months,  creditors  of  debts  con- 
tracted out  of  the  State  cannot  be  included  In 
the  eselusiou  from  the  right  to  sue;  for  no 
time  is  limited  for  such  clauns  to  be  presented; 
and  in  an  action  to  enforce  them,  a  recovery 
can  only  be  prevented  by  such  defenaea  as 
would  prevail  in  any  other  suit 

We  think  this  a  conclusive  interpretation 
of  the  sixth  section;  and  on  this  ground  that 
the  ^lea  of  the  estate  being  insolvent  is  not 
sufficient  to  abate  this  action. 

But  it  the  sixth  section  was  not  in  the  statute, 
our  opinion  would  be  the  same,  from  the  rule 
which  must  be  applied  to  interpret  such  a  stat- 
ute. Statutes  are  mandatory,  exoept  of  the 
established  rules  for  the  interpretation  of  them. 

This  is  a  statute  which,  b^  tbe  exemption  it 
gives  to  executors  and  administrators  from  suit, 
would  seem  to  imply  a  denial  to  creditors  of 
the  intestate  tbe  right  to  sue,  without  respect 
to  the  foreign  country  or  State,  in  our  own 
Union,  where  the  debt  was  contracted.  It  is  a 
general  statute,  without  a  direct  application  to 
contracts  made  out  o(  Alabama;  and  its  con- 
struction cannot  be  extended  to  such  conttaeta. 
Ratio  est,  quia  statutum  intelligit  semper  dis- 
ponere  de  contractibus  factis  intra  et  non  extra 
territorium  suum. — Casaragis  Disc.,  130,  sec 
14-16,  20,  2Z.  A  sovereign  State,  and  one  of 
the  States  of  the  Union,  if  the  latter  were  not 
restrained  hy  constitutional  prohibitions,  mi^t, 
in  virtue  of  sovereignty,  act  upon  the  contracts 
of  its  citizens,  wherever  made,  and  dischai^v 
them,  by  denying  a  right  of  action  upon  thorn 
In  its  courts.  But  the  validity  of  such  con- 
tracts as  were  made  out  of  the  sovereignty  or 
State,  would  exist  and  continue  everywhere 
else,  according  to  the  lex  loci  contractus.  This 
shows  the  reason  for  and  force  of  the  rule  just 
given;  and  it  may  be  laid  down  as  a  safe  poai- 
tion  that  a  statute  discharging  contracts  or 
denying  suits  upon  them,  without  the  partien* 


IMO 


Camm  t.  Dovu.  n  u. 
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Imr  meaUon  ol  foreign  eontraeU,  doea  not  in- 

W»  do  not  m<*n,  bowaver,  to  deeida  thii 
queation  aolelf  by  the  interpretation  whiah  luu 
been  giTen  to  tlis  itAtuta. 

It  may  be  put  upon  other  grounds,  nudciDs 
our  eoncluaioD  eqiMllj'  oerbiin.  Tbey  ftre  lucn 
aa   kn  MMuect«d  with  the  coutitutioiul  and 
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nit  courta  of  tiM  United  Statei;  and  upon  the 
law  which  under  our  ejatem  doe*  not  pennit 
■n  act  of  ln9oli«nc7,  eompletnlj  executed  under 
7S*]  the  authority  *of  one  State,  to  be  a  good 
bar  against  the  recovery  upon  a  contract  mode 
in  another  State. 

The  Uth  section  of  the  act  to  eatablish  the 
judicial  courts  of  the  United  States,  carries  out 
the  eonatituticnal  right  of  a  citizen  of  one  State 
to  sue  a  citiicD  of  another  State  in  th«  Circuit 
CoBrt  of  the  United  States;  and  gina  to  the 
Circuit  Court  "oriKinal  oogniBinoe,  concurrent 
with  the  courts  of  the  several  S^tea,  of  all 
suits  of  a  civil  naturo,  at  common  law,  snd  in 
equity,"  etc.,  etc.  It  was  certainly  Intended  to 
give  to  suitors  having  a  right  to  sue  in  the  Cir- 
cuit Court,  remedies  co-extensive  with  these 
rights.  Thria  remedies  would  not  be  so,  if 
aqy  proceedings  under  an  act  of  a  State  legis- 
lature, to  which  a  plaintiff  wss  not  a  party,  ex- 
empting a  person  of  inch  State  from  suit,  could 
be  pleaded  to  abate  a  suit  in  the  Circuit  Court 
The  division  of  opinion,  too,  as  it  is  presented 
in  the  record,  is  brought  within  the  decisions 
of  this  court,  in  Sturges  v.  Crown inshield,  4 
Wheat  122,  and  Ogden  t.  Saunders,  12  Wheat. 
813.  It  must  be  remarked,  however,  that  the 
statute  of  Alabama  is  one  for  the  distribution 
Of  insolvent  estates,  not  liable  to  the  objections 
of  a  general  law;  and  is  only  brought  under 
the  eases  mentioned,  by  an  attempt  to  extend 
its  provision*  to  a  citisen  of  aaotner  State. 

In  Sturges  v.  Crowninshield,  it  is  said, 
"Bmy  bankrupt  or  insolvent  system  in  the 
world  must  partake  of  the  character  of  a  ju- 
dicial tnvestigatioii.  Parties  whose  rights  are 
alTeeted,  are  entitled  to  a  hearing.  Hence,  any 
bankrupt  or  insolvent  system  professes  to  sum- 
mon the  creditors  before  some  tribunal,  to  show 
^use  ujainst  granting  a  discbarge  to  the  bank- 
rapt  But  on  what  principle  can  a  citizen  of 
■Botber  State  be  forced  into  the  courts  of  a 
State  for  this  investigation]  The  judgment  to 
ba  passed,  is  to  prostate  his  rigbte ;  and  on  the 
■object  of  those  rights,  the  Constitution  ex- 
<aipta  him  from  the  jurisdiction  of  the  State 
tribunals,  without  r^ard  to  the  place  where 
the  contract  may  originate."  In  Ogden  v. 
Swmdersi  "A  bankrupt  or  Insolvent  law  of 
any  State,  which  discharges  t>oth  the  person  of 
the  ^tor  and  his  future  acquisitions  of  prop- 
er^, is  not  a  law  impairing  the  obligation  of 
contraete,  so  far  as  respecU  debte  contracted 
•nbaequently  to  the  passage  of  the  law.  But 
a  eertilleate  of  discharge  cannot  be  pleaded  in 
bar  of  an  action  brought  by  a  oitiien  of  anotli- 
«r  State,  in  the  eourte  of  tlie  United  States,  «r 
of  any  other  6Ute  thin  that  where  U>e  dis- 
ehaige  waa  obtained." 

nbugh  this  is  a  statute  intended  to  act  npcni 
the  dia&ibation  of  insolvent  estatea,  and  not  a 
statvta  of  bankrupb^;  whatever  exemption  it 
■ay  give  frosn  suit  to  an  executor  «i  admin ia- 


trator  of  an  Insolvent  estate  against  the  citiiens 
of  Alabama,  a  citizen  of  another  State,  being 
a  creditor  of  the  testator  or  intestate,  cannot  be 
acted  upon  by  any  proceedings  under  the  stat- 
ute, unless  he  shall  have  voluuterily  made  him- 
self a  party  in  them,  so  as  to  impair  hia  consti- 
tutional and  legal  right  to  sue  an  execut«r  or 
administrator  in  the  Circuit  Court  of  the  Unit- 
ed Stetes. 

Let  it  then  be  eertifled  to  the  Circuit  Court 
of  the  United  Stetes  for  the  Southern  District 
of  Alabama,  as  the  opinion  of  this  court,  that 
'the  plea  that  the  estete  of  the  decedent  [*7C 
is  insolvent,  is  not  sufficient  in  law  to  abate  Um 
plaintiSs'  action. 


the  United  States  tor  the  Southern  District  of 
Alabama,  and  on  the  pointe  and  questions  oa 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  oertl* 
fled  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  anch  case  made  and  pro- 
vided, and  waa  argued  by  counsel;  on  consider- 
ation wliereot,  it  is  the  opinion  of  this  court 
that  "the  plea  that  the  estate  of  the  said  deca- 
dent is  insolvent,  is  not  sufficient  in  law  to 
abate  the  plaintiffs'  action."  Whereupon,  it  is 
DOW  here  ordered  and  adjudged  by  this  court 
that  it  be  so  certified  to  the  said  Circuit  Court 
accordingly. 


■WILLIAM      A.      CAlOt,      Appellant,      ['77 
SAMUEL  H.  DISTAL  et  al..  Appelleaa. 


A  decree  for  a  spedOe  pertormsnc*  ot  a  contract 
to  sell  lands,  refused,  becsuie  a  deUnlte  and  certain 
contract  was  not  made;  and  becauH  the  pert;  who 
claimed  the  performance  had  failed  to  moke  It 
deflnlta  and  certain  aa  his  part,  bjr  neglecllDg  to 
communicate  bj  tbe  return  of  the  mall  coDvejriDf 
to  him  the  propoiitlon  ot  tbe  veador,  hla  accept- 
ance of  the  terms  a  He  red. 

The  ease  of  Ellaaon  v.  Hfcsbsw,  4  Wheat.  S2B, 
dted,  and  the  principles  of  the  declilan  re-afflrmed. 

If  It  b«  doubtful  whether  an  acreement  bos  t>een 
coneladed,  or  Is  a  mere  negotlatToD,  chancorj  will 
not  decree  a  specISc  performance. 


Territory  of  Florida. 
The  case  is  fully  stated  in  the  opinion  of  the 

The  cause  was  argued  by  Mr.  Coze  and  Mr. 
Webster  for  the  appellant,  and  by  Mr.  Jonea 
and  Mr.  Crittenden  for  the  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

In  October,  18211,  William  Harris  of  Mmt- 


Mora — Aa  to  wben  ipeclDc  performance  will  be 
decreed,  see  notes  to  S  L.  ed.  U.  B.  SZT :  4  L.  ed. 
D.  B.  60,  242,  SM:  S  L.  ed.  U.  8.  823 ;  83  L.  Cd. 
D.  B.  818 :  SB  U  ed.  0.  8.  OM. 

Aa  te  speclBc  performance  when  ecntraet  aootbt 
te  be  eoloreed  la  IndeBnlte,  see  note  to  ft  I.K.*. 
<N.8.)    Sfi5. 

Aa  (o  contracU  br  letter  or  teleiram,  and  offer 
and  acceptance,  and  when  ralld,  see  not*  lo  4  I.  a4. 

Digitizffd  by  ^lOOIMI. 
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nnmj,  Alibunft,  made  bli  will,  devising  to 
ElB  two  ■oni,  William  and  Stephen,  the  tract 
of  land  in  controverBj;  lying  on  Lalc«  Jackson, 
In  Florida.  Bt«phen  and  William,  at  theiz 
(aUwr'a  death,  wen  both  minors;  and  William 
soon  a[t«r  died,  leaving  two  brothers  and  three 
■Iiten,  who  are  his  heirs;  and  two  of  whom 
ware  infanta  when  this  bill  was  filed,  and  two 
of  them  married  wonten.  The  land  was  un- 
improved and  undivided.  In  the  (all  of  1836, 
William  A.  Carr,  the  eomplainant,  desired  to 
purchase  the  land,  and  applied  to  Stephen  W. 
Harris  tor  the  purpose,  by  letter;  he,  Carr,  re- 
siding in  Geor^a.  The  letter  of  Cut,  open- 
ing Uie  eorrespondence,  is  not  in  the  record, 
but  the  answer  to  it  Is  eufQciently  ezplanatoir. 
The  answer  is  dated  Augoit  iTth,  18S1S;  in 
which  Stephen  W.  Harris  aays,  his  father  left 
tllA  Iftnd  to  his  young  brother  and  himself,  that 
Ua  brotlker  bad  diM  Icmg  sinoe,  and  be  had 
inat  OMoe  of  age,  and  was  entitled  to  half  tlie 
land,  wbfeb  eould  be  divided  at  any  time; 
"and  my  half,"  says  he,  "ts  tor  sale,  but  It  has 
flint  to  be  divided;  my  price  for  that  is  t«n  dol- 
lars per  acre."  "The  remaining  lialf  is  owned 
bj  tM  brother  and  sister*  of  said  brother,  and 
I  believe  tliey  are  willing  to  sell,  and  their  priec. 


would  first  bare  to  be  divided;  the  whole  eould 
b«  aold  ao,  and  our  price  is  t«ii  dollars." 

The  next  letter  from  Stephen  W.  Harris  to 
oomplalnant,  is  dated  December  16th,  1835, 
aduowledging  the  receipt  of  one  the  day  be- 
fot«  from  complainant,  requesting  to  be  in- 
TS*]  formed  of  tbe  quanti^  of  *the  land.  The 
answer  staled  it  to  be  two  thousand  one  hun- 
dred and  thirty-one  and  one  fourth  acres;  and 
proposed  to  take  Carr's  offer  (or  it,  with  inter- 
Mt  m  tbe  last  note,  having  two  years  to  run. 

On  JanuaiT  2d,  1836,  Harris  acknowledged 
tlia  receipt  of  another  letter  from  Carr,  dated 
tha  SSth  December,  preceding.  'I  have,"  says 
be,  "come  to  the  determination  to  sell  you  the 
land  on  the  terms  you  mentioned  j"  and  then 
asks  to  be  informed  when,  and  where  they  shall 
meet  to  make  the  necessary  arrangementa. 

Tbe  letter  of  Carr  of  the  £5th  Deoembe:r  re- 
ferred to,  offers  to  exchange  some  land  of  his 
in  Georgia  ( which,  he  says,  he  had  previously 
deaeribed),  rated  by  bim  at  twen^  thousand 
dollars,  for  the  Florida  lands,  he  giving  three 
thouMnd  dollar*  difference ;  or,  he  would  make 
tbe  same  offer  he  had  previoualy  done.  What 
this  offer  was  appears  by  Harris's  latter  of  the 
Idth  January,  183B;  and  as  this  letter  is  tbe 
conclusion  of  ths  eorrespondenos,  so  far  a* 
Harris  was  concerned,  and  is  tbe  ^ncipal  evi- 
dence relied  on  to  eatabUah  the  agreement,  it 
become*  neceasaiy  for  tbe  parposea  ol  its  prop- 
•r  understanding,  and  to  ascertain  the  sense 
in  which  Uie  partisa  understood  it,  to  aet  it 
fortii,  tcwether  with  tbe  answers  to  it,  of  the 
Id  and  fotb  of  February. 

"Montgomery,  January  I6th,  1830. 
"Mr.  WUHamA-Carr.- 

"Slr:  Your*  of  the  IStb  instant  is  jnat  re- 
ceived, and  in  reply  have  only  to  remark,  that 
I  will  accede  to  your  first  proposltiim,  as  stated 
in  my  last  letter:  that  is,  one  third  cuh,  the  bal- 
ance In  two  equal  installments,  with  a  mortgng« 
n  tbe  land— the  last  ' '-  ■-  --        ■ 


in 


the  last  two  payments  to  be  made 
a*  all  the  beirs  live  iji  the  neigh- 


borhood of  thi*  place,  tt  will  be  the  only  plae* 
where  we  can  conveniently  meet  to  cloae  th* 
bargain.  I  wish  to  know  your  decision  per 
return  mail,  as  I  have  three  other  offers  for  ths 
land,  and  can  sell  it  immediately  if  you  do  not 


k  to  t 


s  it" 


"Dear  Sir:  Youre  of  the  ISth  January,  I 
received  upon  my  return  from  Augusta,  and, 
acoording  to  your  request,  hasten  to  answer  it, 
and,  for  answer,  say,  that  I  am  still  as  desirous 
a*  ever  of  taking  tbe  land,  and  have  considered 
myaelf  bound  to  you  for  tlie  money,  and  you 
as  equally  bound  to  me  for  the  titles  to  the  land; 
but  as  Uwre  waa  in  my  mind,  at  least,  some 
doubt  to  which  of  my  propositions  you  had  ao- 
oeded,  I  thought  it  best  to  write  again,  and  be 
definitely  informed  on  that  subject,  for  the  rea- 
sons stated  in  my  last.  It  will  be  out  uf  my 
power  to  go  to  Montgomery,  as  my  family  la 
sick;  my  wife,  who  has  been  confined,  took 
cold,  by  leaving  her  room  too  soon  after  her 
confinement,  and  upon  my  arrival  at  home 
found  her  quite  sick;  although  better,  is  stiU 
to  unwell  for  me  to  leave  home  just  at  this 
time;  and  our  court  eommencing  here  next 
week  I  shall  have  to  remain  until  that  Is  overi 
then  I  am  'compelled,  if  my  wife's  health  [*19 
permits,  to  go  immediately  to  Florida,  a*  you 
have,  no  doubt,  heard  of  tbe  distressing  situa- 
tion of  the  country  there  in  consequence  of  the 
Indian  hostilitie*;  so  you  will  have  to  get  all 
the  parties  interested  in  the  land  togeth- 
er, which  I  suppose  you  can  easily  do,  as  you 
say  tbey  all  live  in  the  neighborhood,  and  have 
tbe  titles  perfected  to  me;  and  in  doing  so,  tbe 
titles  must  be  conjointly  by  all  tha  hein  inter- 
ested in  the  land,  made  and  executed ;  and  those 
who  have  families,  their  wives  must  assign  over 
and  relinquish  their  right  of  dower  to  the  same; 
and  when  it  la,  that  is,  the  title,  properly  exe- 
cuted, one  of  you  can  carry  it  or  send  it  to  me, 
or  some  agent  at  Tallahassee,  and  receive  the 
first  payment  for  the  same,  and  my  notes  for 
ths  t«lanoe  of  the  purchase  money,  and  tbe 
mortgage  on  the  land,  which  suits  me  better 
than  personal  security;  and  in  order  that  the 
business  may  be  more  property  executed,  your- 
self and  Judge  Field  had  better  be  in  Florida, 
for  I  shaU  require  the  boundaries  of  the  land 
to  be  defined,  so  that  1  may  know  where  the  land 
lies,  and  when  I  am  on  mv  own  land ;  as  well  aa 
avoid  getting  on  any  of  my  neighbor's  land. 
Will  you  be  pleased  to  state  what  are  the  otTen 
made  you,  uid  by  whom,  as  you  say  in  your 
last  letter  you  "have  three  other  offers  for  the 
land;"  be  good  enough  to  state  explicitly  by 
whom  they  are  made,  what  is  tbe  amount  of 
each  offer,  and  the  p^ments.  I  aak  this  as  it 
cannot  now  make  any  difference,  to  you,  aa  I 
consider  this  matter  closed  between  us;  in  other 
words,  I  consider  the  trade  as  made  between 
us,  which  puts  the  land  entirely  out  of  the  mar- 
keL  Any  further  communication  between  us 
will  have  to  be  sent  to  me  to  Tallahasaee,  Flor- 
ids,  as  the  mail  communication  between  this 
and  Montgomery  is  so  unoertain  that  an  an- 
swer would  not  reach  here  until  I  should  be 
gone  to  Florida.  If  you  would  prefer  to  re- 
main at  home  until  you  know  certainly  wh«D 
1  would  be  in  Florida,  I  will  write,  on  my  str- 
rival  there,  to  you,  and  inform  you  when  to 
Petsrs  1«. 
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meet  m«  or  go  on  Uier«:  the  UtUr  plan  will, 
perbftps,  be  more  deilrable  to  you.  I  must  here 
Inquire  if  «n]r  p^rt  of  thie  trftct  baa  been  taken 
OB  or  eold  to  tnj  penon,  u  I  have  nnderatood 
by  some  it  contained  two  thousand  three  hnn- 
dred,  and  by  others,  two  thousand  four  hun- 
dred acres;  but  you  always  told  me  in  our  eor- 
reepondence  you  would  not  divide  it  Shalt  1 
bear  from  you  at  Tallahassee,  as  an  answer 
wonld  reaeh  me  there  It  the  time  I  reach 
therar 

"Macon,  February  19th,  1S3S. 
•Vx.  Stephen  W.  Harris. 

"Dear  Sir:  You  will  perceive  by  the  date  of 
tnr  letter  I  am  thus  far  on  my  way  to  Florida, 
where,  if  no  accident  prevents,  I  afaall  reach 
there  in  the  course  of  five  days  more,  where 
hope  to  see  you  and  have  our  busineai  brought 
to  completion,  where  I  can  pay  you  the  first 
p«yinent,  most  of  which  I  have  had  for  sane 
time,  and  take  a  title  to  the  land.  I  have  *"" 
delayed  starting  as  early  as  contemplated, 
circumstances  entirely  beyond  my  control;  but 
aoon,  now,  1  hope,  1  sliall  be  able  to  comply, 
80*j  on  my  part,  and  'hope,  ere  this,  you  have 
received  my  Inst  letter,  and  had  the  title  com- 
pleted according  to  directione,  vie,  to  have  all 
tbe  heirs  interested  in  the  land  to  join  you  in 
the  title,  and  those  who  have  wives,  to  have 


tbem,  their  wives,  to  assign  over  and  relinquish 
.s  you  please. 


dower  to  the  si 


n  sUrt  for  Talla- 


The  tetter  of  Harris,  when  taken  in  oonnee- 
tion  with  the  former  letters,  has  no  ambiguity 
in  it;  he  was  acting  not  for  himself  only,  bat 
bia  sisters  aod  a  brother,  without  any  express 
authority  from  them;  he  could  have  none  such 
from  three  of  tbe  joint  owners — two  infants, 
and  one  a  feme  covert. 

There  was  therefore  only  one  probable  way 
in  which  the  bargain  could  be  closed ;  tiiat  is,  by 
a  title  bond,  or  deed,  on  the  part  of  Stephen 
W.  Harris,  his  brother  and  brother-in-law;  the 
married  adult  sister  joining  In  the  deed,  should 
one  be  made,  and  a  covenant  by  others,  as  sure- 
ties, that  the  infant  heirs  should  ooovey  when 
they  came  of  age.  This  would  have  been  a 
very  responsible  suretyship,  and  not  at  all  like- 
ly to  have  been  undertaken  by  others  than  the 
Umlly  or  neighbors  of  the  parties;  and  henoe, 
at  Montgomery,  was  the  only  place  ( in  the  lan- 
niage  of  the  letter  of  tlte  ISth  January)  where 
ue  bargain  could  be  conveniently  closed;  in- 
deed, it  was  the  only  place  where  there  was  the 
aligheat  probabilify  of  closing  at  all. 

It  is  obvious,  Stephen  W.  Harris  had  carried 
on  the  correspondence  upon  his  own  judgment, 
without  coueultation  with  most  of  the  other  de- 
fendants, as  to  details;  unier  the  general  nn- 
der«t*nding  in  the  family  '.hat  they  would  take 
for  their  portion  of  the  land  the  same  price  he 
Miw  proper  to  take  for  his.  In  the  oorreepond- 
enee,  the  price  and  times  of  payment  were 
stated;  and  it  was  required  that  a  mortgage 
should  be  given  on  the  land  for  the  two  last  an- 
nul installments;  but  what  other  security 
would  be  required  was  left  open:  so  it  was  left 
open,  what  security  would  be  given  to  Ckrr  for 
the  title.  Where  and  how  it  should  be  made 
was  the  great  dJfBculty  in  closing  the  agree- 
ment. Bo  far  as  the  infant  sisters  were  con- 
eerned.  It  was  a  difficulty  tbat  Stephen  W. 
Itarria    had    probably   not   aerioualy    thought, 


expenenoe,  n 


ofi  and  was  Hret  met  witb  when  be  set 
about  making  deeds  In  pursuance  of  the  com- 
plainant's letter;  with  which  Harris  found 
ipoielble  to  comply.  He  was  taught  by 
lenoe,  what  would  at  first  have  prerentM 
most  men  of  age  and  business  habits  from 
proposing  to  contract  for  the  sale  of  the  lands 
of  mfant  sisters,  who  would  probably  marry 
before  they  became  of  affe;  and  if  the  land 
sbonld  Increase  in  value,  their  husbands  would 
refuse  to  sanction  the  contract. 

Bat  was  the  letter  of  the  16th  of  Jannary  an 
agreonent  on  behalf  of  Stephen  W.  Harris] 
Complainant's  purpose  was  to  establish  a  cotton 
farm,  or  to  procure  lands  fit  for  such  an  estab- 
lishment. He  obviously  did  not  wish  to  pnr- 
chase  lands  in  on  undivided  state;  nor  did  he 


unfit  for  occupation  in  this  'condition.  [*81 
The  propoaltioD  was  to  purchase  the  whole; 
nor  did  Stephen  W.  Harris  offer  to  sell  less  than 
tbe  whole,  before  a  partition  should  be  made 
between  him  and  hie  sister  and  brother.  The 
tde*  of  encnmiierfng  the  title  of  the  latter  with 
a  tenant  in  common,  in  possession,  and  cnltivat- 
ing  the  land  in  an  undivided  state,  was  of 
course  rejected  by  Mr.  Harris :  so  he  distinet- 
ly  informed  Ur.  Carr. 

Tbe  idea  of  a  partial  sale  and  purcltase  not 
entering  into  the  eontemplation  of  either  par^. 
we  must  eonatrue  the  letter  of  the  16th  of  Jan* 
nary  in  referenoe  to  this  undoubted  intention. 
Mr.  Carr  was  bound  to  know  that  the  statute 
of  frauds  was  In  force  in  Florida,  and  no  doubt 
did  know  the  fact;  we  take  it  for  granted  bs 
did,  and  that  tbe  agreement  for  the  sale  of  the 
land  must  be  in  writing,  signed  by  the  parties 
to  be  charged.  How,  then,  was  it  poesible  he 
oould  understand  the  letter  of  the  ISth  of  Jan- 
uary to  be  a  complete  and  eonduded  agreement, 
even  bad  it  been  simply  accepted!  He  is  laid, 
all  tbe  heirs  reside  in  the  neighborhood  of  ttont- 
gomery,  and  in  effect  that  it  is  the  only  place 
where  they  can  meet  to  close  and  conclude  the 
bargain.  Now,  if  the  bargain  was  already  mode, 
OS  the  bill  assumes,  why  meet  to  close  itt  Tbe 
tmth  te  prominently  apparent  froai  the  face  of 
the  letter,  what  the  intention  of  Harris  was; 
and  nothing  but  tbe  serious  aspect  given  to  It 
by  tbe  pleadings  and  arguments,  would  have 
induced  tbe  court  to  explain  this  note  of  a  few 
lines,  which  it  must  be  admitted  is  almost  •• 
likely  to  be  obscured  as  elucidated  by  the  »t> 
tempt.  Ws  think  no  man  of  ordinary  eapod^ 
eould  have  been  so  far  mistaken  aa  to  believe 
the  beirs  of  William  Harris  bound  by  tiie  letter 
of  t^  16th  of  January;  nor  even  that  Steidmi 
W.  Harris  was  bound  thereby:  the  object  ol  the 
pnrohaser  and  vendor  being  a  joint  sals,  and 
that  only;  the  owners  of  four  tenths  of  the  es- 
tate being  no  partiea  to  the  tetter;  two  of  them 
infants,  and  another  a  married  women,  who 
were  incapable  of  assent,  and  gave  none  in  taet, 
so  far  as  this  record  furnishes  any  evidence. 
We  therefore  think  it  clear  that  this  was  merel* 
a  treaty  for  a  sale  and  purchase  of  the  land, 
not  perfected  into  an  agreement  (11  Vea.  BM), 
and  tbat  the  letter  doee  not  import  to  be  a  oon- 
tract.    2  Simons  &  Stuart,  194. 

But  suppose  tbe  letter  of  the  16th  January 
had  bound  Stephen  W.  Harris,  and  if  it  was 
pottible   under   the   circumstances   to   compel 
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Urn  to  pKrtUI  Mrfenuuiee  to  far  m  ha  liad  ti- 
tk;  whkt  effMt  did  Um  lettan  from  complaiii' 
ant  to  him  of  the  3d  aaA  ]gth  Febnur;,  have 
OB  that  of  the  14th  Juiu«i7t 

On  the  3d  of  FebnuiT,  nineteen  d&;e  Ktt«r 
the  propMJtion  wee  made  In  the  letter  o(  the 
Iflth  of  Janiuuy  (and  which  demanded  an  an- 
Bwer  by  return  mail],  Uie  complainant  re- 
plied; not  tlkat  he  accepted  the  propoeltion  t^ 
nude  (an  indiepcnaable  part  of  wUcb  waa 
that  he  ebould  inunediately  come  to  Montgom- 
txj  and  theM  eloae  the  bargain),  but  that  his 
family  waa  eielc;  Uiat  he  had  a  court  to  attend 
then,  if  biB  wife's  health  pennitted.  he  bad  t< 
go  to  Florida;  and.  of  coutk,  could  not  come 
to  Alabama  at  all;  and  "so,"  aaya  lie,  "you 
will  liave  to  get  all  the  parties  Interested  in  the 
»*]  land  'together,  wliich  I 
•MiW  do,  aa  you  aay  they  .  ._  .  . 
neigUMrhood,  ud  hare  the  titlei  perfected  to 
ma;  and  In  doing  ao,  the  tltlea  must  be  con- 
jointly by  all  the  hein  interested  in  the  land, 
mada  and  azeeatedi  and  those  who  have  fam- 
iUea,  their  wives  must  awisn  over  and  relin- 
quiah  their  right  of  dower/'  And  then  com- 
plainant inatrncta  Stephen  W.  Harris  to  send 
or  bring  the  dead  to  Tstlabasaee,  to  complain 
oat,  or  to  some  agent  of  bii.  He  also  require 
that  the  boundaries  of  the  land  shall  be  defi 


ind  there  to 
.'  giving  his 
notes  tor  ttie  two  remaining  Installments,  and  a 
mortgage  on  the  land. 

The  additions  to  this  acceptance  of  the 
proposition  of  tlie  16th  January  are  so  numer- 
ous and  important  as  to  hardly  need  comment, 
when  it  is  recollected  tliat  complainant  was 
dealing  for  the  proper^,  in  part,  of  infanta  and 

It  was  impossible  a  conjoint  deed  could  be 
axectttod:  three  of  the  parties  had  no  power 
to  main  such  a  deed,  and  complainant  required 
ft  eoBJoiut  one  by  all  the  heirs  Interested  in  the 
Und,  and  this  made  and  executed  before  he 
would  undertake  t«  comply  with  his  put  of 
the  proposed  agreement.  Furthermore,  it  was 
to  be  made  in  Alabama;  there  signed,  sealed, 
and  witnessed,  and  than  to  be  delivered  ' 
Florida. 

The  infanta,  of  course,  oould  only  act  in 
eetving  tlie  money  by  guardian ;  of  course  the 
gnardian  in  Alabama  might  well  question  his 
authori^  In  Florida. 

That  the  land  should  be  defined,  waa  also  a 


tbere  no  other  objection  to  the  acceptance, 
•hall  not  stop  to  inquire. 

Bnt  If  notning  else  stood  in  the  way,  the 
time  of  tlie  acceptance  la  conclusive  of  the 
atcnplainant'e  claim.  The  letter  of  tlis  16th 
January  desired  an  answer  by  return  of 
mail;  why,  is  distinctly  stated.  Three  other 
itropositioiis  to  pnrcliue  tlie  land  had  been 
■taoe.  No  answer  came  by  return  of  mail; 
and  not  until  twenty  days  after  was  an  an- 
swer put  in  the  mail;  and  by  that  the  parties 
ware  directed  to  meet  oomplainant  at  TallahaB- 
tot,  not  immediately,  but  presently,  of  which 
be  waa  to  give  them  information.  By  the 
M4 
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tenns  of  the  aeeeptanea  tta  time  o<  meetinc 
rested  in  the  discretion  of  the  oomplainant.  He 
claimed,  by  his  letter  of  the  3d  February,  tha 
contract  to  have  been  eoneluded;  and,  thero- 
fore,  could,  according  to  bia  construction  of  it, 
take  his  own  time  to  order  the  reapondenta  to 
meet  him  in  Florida;  and  by  his  note  of  tho 
IQth  February,  he  does  give  than  vague  in- 
structions of  the  time. 

We  think  the  assumption  of  the  complainant 
thus  to  construe  his  acceptance  utterly  unwar- 
rantable. The  rule  laid  down  by  this  court  in 
Elisson  V.  Benshaw,  4  Wheat.  223,  is,  that  ma 
oBer  of  a  bar^n  by  one  person  to  another 
imposes  no  obligation  upon  the  "former,  [*8S 
unleas  it  is  aeoepted  by  the  latter,  according  to 
the  terms  in  wUdi  the  offer  is  made;  and  that 
any  qualifications  of,  or  departure  from  tho 
terms,  invalidates  the  i^er,  unless  the  same  bo 
agreed  to  by  the  person  who  made  ft.  Until 
the  terms  of  the  agreement  have  received  Um 
assent  of  both  parties,  the  negotiation  is  open, 
and  imposes  no  obligation  on  either.  The  par- 
ty offering  to  sell  or  buy  has  the  right  to  dio- 
tate  tlie  terms  in  regard  to  the  time  when  the 
proposition  shall  be  accepted,  as  well  aa  to  other 
material  circumstances,  nor  would  the  court 
be  astute  to  inquire  after  the  reasons  whv  a 
time  for  acceptance  was  fixed.  The  case  cltod 
from  4  Wheaton  ia  full  to  thla  point.  In  tlM 
ease  before  the  court,  the  reasons  lie  at  tho 
surface.  Three  other  perftons  were  offering  to 
purebase,  and  it  was  all-important  to  know 
the  determination  of  the  complainant  at  ttie 
earlieat  day.  A  stronger  case  for  a  prompt  an- 
swer could  hardly  be  presented.  Nor  do  tba 
circumstances  set  up  in   excuse  by  the  com- 

Elainant,  such  as  the  situation  of  bis  family, 
he  necessity  of  attending  a  court,  or  of  going 
to  Florida,  alter  the  case.  The  complainant 
Stephen  VV.  Harris,  dictated,  as  he  liad  tho 
power  to  do,  an  answer  by  return  of  malL 
and  if  no  answer  was  had  by  the  return  of 
mail,  he  was  free  to  contract  with  another. 

If  it  be  doubtful  whether  an  agreement  has 
been  concluded,  or  is  a  mere  negotiation,  chan- 
cery will  not  decree  a  speciBc  performance;  the 
principle  is  a  sound  one,  and  especially  applie- 
able  m  a  case  like  this,  where  the  party  at- 
tcsupting  to  enforce  ttie  contract  lias  done  noth- 
ing upon  it.  Haddleston  v.  Brisloe,  11  Ves.  022. 
It  ia  ualesB  to  inquire,  in  this  suit,  under 
what  circumstances  partial  performaooe  with 
ecunpensatioo  oould  be  decreed,  as  no  case  is 
presented  for  splitting  up  the  contract. 
Stephen  W.  Hams  offered  to  sell  the  whole, 
and  cunplainant  to  buy  the  whole.  Nor  need 
we  inquire  whether  Duval  and  Shepherd  were 
innocent  purehasers;  the  other  defendants  hav- 
ing had  the  right  to  sell,  Duval  and  Shepherd 
had  the  right  to  buy,  of  which  the  oomplain- 
ant liad  no  just  grounds  to  complain. 

We,  therefore,  order  tiis  decree  to  be  affirmed, 
with  costs. 


OTHO  H.  LINTHICUM,  Defendant  in  Error. 

Sale  of  land  by  sheriff  under  fieri  facias — titia 
pasiieB  without  deed — statulo  of  frauds— re- 
turn to  the  writ        ,  (,  CiOO,^C 
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Tha  Mtnnu  on  tbe  oUmt  wrlti  wan  the  wm* 
in  effect  tnil  form. 

And  further  offered  in  evidence  the  Khednle 
}(  the  propert;  boM,  describing  tbe  proper^  aj 
FoIIowe:  "Part  of  lot  No.  1S3,  on  Third  Street, 
a  Beattf  i,  H&wkins'B  addition  to  Geor^town, 
l>egii)iiing  two  hundred  and  tweutj-»x  feet 
Fr<»n  Ukrket  Street,  thenee  ninniiig  eaat  with 
rhlrd  Street  thirty  feet,  tbenoe  touth  one  hun- 
dred and  fifty  feet,  thence  wait  thirty  feet, 
tod  thenca  to  the  beginning  one  hundred  and 
Bfty  feet,  with  the  ImproTementa  thereon,  being 
a  two-atory  brick  bouae,  etc" 

And  he  alao  offered  In  evidence  tha  prjvata 
book  of  entrlcB  kept  by  the  tnarahal,  of  hS* 
official  aalea,  etc.  In  which  is  tha  following  en- 
ti7,  made  on  the  13th  of  Januai;,  1S83,  by  hii 
clerk  employed  in  hia  idBoe,  bat  who  ma  not 
>  dapntj-nwrahal: 

"Account  of  Salsa." 

The  property  of  Zachariah  M.  Offutt,  aold 
to  aatiafy  judiciala  to  November  Term,  1837, 
No.  eo,  W,  uid  67,  in  favour  of  Otho  H.  Lin- 
thicum;  alao  judicial*  No.  356,  to  November 
Term,  1637,  in  favour  of  Samuel  Cunningham, 
use  of  William  Remington;  and  atraok  off  aa 

"JanuftTT  13Ui,  1836.  Part  of  lot 
No.  1S3,  tn  Beatty  ft  Hawkina't 
addition  to  Georgetown,  thir^ 
feet  front,  with  the  Improve- 
menta,  aold  to  Otho  M.  Linthicum 
for  9    700  00 

Part  of  lot  No.  IBS,  twenty  feet 
front,  sold  to  Otho  M.  Linthicum 
(or  800  00 

t    900  00 
Dadnet  ezpenaea  as  follows: 
Printer's  hill,  (Advocate)  $  7  00 

lUrah&l'a  fee   IT  17 

U  41 

«    STfi  SO 


Dec.1 

Net  am't  after  deducting  9S4   1 
honsa  cent  


•l,17fl  38 
■Amt  <rf  ax^,  I'tt 

and  credited  jud'a  No.  65, 
to  November  Term,  1837,  9670  6< 
Jud's  No.  06,  do.  do.  cred- 
ited with  this  sum  ....     SOS  7C 

11,170  as 

"Alaxander  Hunter, 

'■Marshal,  D.  C." 
And  farther  offeied  to  prove  that  the  hM 
uitry  waa  trulj  copied  from  the  original  n 


otvidum  made  by  tha  deputy-marahal  at  tbt 
tima  of  sals,  which  original  paper  was  lost; 
and  that  the  said  anfatjr  waa  mads  in  tha  aaid 


tMolc,  by  the  said  dark,  aeeordlng  to  the  n 
and  practice  of  the  marahal'a  offlea. 

And  the  plaintiff  further  offend  to  glv*  In 
evidence  a  written  list  of  said  writa  of  sumi 
tiou,  by  the  said  marshal. 
"Otho  H.  Llnthiemn  "l    No.  80  Judldala, 
va.  V  November  Term, 

Zachariah  H.  OffuL  J  1837. 

Sy  virUs  of  tha  said  writ  of  Aari  (aeiaa,  «a 
««■ 


SuracMB  CouBT  OP  TSB  UitiTiD  Statu. 


BU  diracted,  I  hereby  return  ta  the  uid  court 
that,  JD  pursuance  of  said  writ,  returnable  to 
November  Term,  1837,  and  under  the  lev;  by 
me  made,  as  per  ecbedule  returaed  with  the 
•aid  wiit,  I  did,  after  due  advertincment  there- 
of. Mil  the  real  property  mentioned  in  laid 
•obedule  and  appraUetnenl. 

"That  said  sale  waa  made,  according  to  law, 
on  the  13th  January,  1S3S;  and  at  said  sale, 
Otho  M.  Linthicum,  being  the  highest  bidder, 
became  the  purchaser  of  the  firat  of  laid  d*- 
■eribed  pieoes  of  property,  viz.:  the  part  of  lot 
No.  103,  in  Beatty  t  Hawkins's  addition  to 
Georeetown,  deacribed  in  said  levy  and  sched- 
nle,  lor  the  sum  of  seven  hundred  dollars,  and 
the  othor  piece  of  property  mentioned  in  laid 
■ehedule  and  l<v^  vie:  that  ^rt  of  lot  No. 
163,  in  Beatty  ft  Hawkint'a  addition  to  George- 
town, therein  described,  for  the  sum  of  two 
hundred  dollan;  and  having,  in  all  reepecU, 
fnUUled  and  oompUed  with  the  conditiona  of 
•ale,  and  paid  the  purchase  money  to  me,  ha 
hecMDa  the  purchaser  thereof.  All  which  I 
eertiiy,  and  return,  this  IQtb  day  of  April,  in 
th^ear  1839.  A.  Hunter,  Marshal." 

Which  return,  it  ia  admitted  by  the  plaintiff, 
inu  not  written  or  made  out  until  after  tlie 
Jnn  were  impaneled  in  this  cause;  and  the 
pluntiff  accompanied  his  said  last- mentioned 
offer  with  a  prayer  to  the  court  (o  autborite 
■aid  marahal  to  make  said  written  return  of  said 
writi;  to  the  admissibility  of  all  which  testi- 
mony M  offered,  and  to  the  granting  of  which 
prayer,  the  defendant  objected;  but  the  court 
overruled  said  objection,  and  authorized  the 
marshal  to  make  said  written  return,  and  ad- 
mitted tlia  said  written  return,  ••  well  as  the 
other  testimony  above  offered  by  the  plaintiff, 
to  go  in  evidence  to  the  jury. 

MI*]       ■Thii    Hi>fpn,tfint'li    awi 


question  under  a  Bale  by  the  marshal  of  said 
premises  under  *  writ  of  fieri  faciaa,  at  the  luit 
of  0.  M.  Linthicum  v.  Z.  M.  OffuU,  and  that 
•aid  defendant  elaimed  title  to  same  premises 
under  a  conveyance  from  said  Offutt  to  W. 
Bcmington,  which  aaid  last-mentioned  deed 
would  OB  proved  to  be  fraudulent  and  void,  as 
against  said  plaintiff.  And  the  counsel  for  the 
defendant  having,  in  his  opening  of  his  cause 
to  the  jury,  eUted  that  the  defendant  did 
claim  title  under  said  deed  from  OO^itt  to  Rem- 
ington, and  the  said  plaintiff  having  offered 
Uie  evidence  mentioned  in  the  preceding  bills 
of  exceptions,  now,  for  the  purpose  of  showing 
that  said  defendant  elaimed  title  under  Offutt, 
•nd  preparatory  to  impeaching  the  same  for 
fraud,  gave  in  evidence  the  deed  from  Z.  M. 
Offnti  to  Jamea  Remington,  dated  18th  April, 
183fi,  recorded  17th  October,  1S3S;  and  the 
dead  from  Jamea  Remington  to  William  Ren?- 
faigton,  dated  16th  October,  1830,  recorded  ICth 
April,  1836;  and  then  offered  further  to  prove 
tl^t  aaid  last-mentioned  deeds  were  fraudulent 
and  void  a*  against  said  plaintiff;  to  the  ad- 
mi^aibility  of  which  •aid  evidence,  the  dtfend- 
ant  objected. 

The  defendant's  third  bill  of  axceptiona  waa 
tha  following: 

The  plaiutiff,  in  addition  to  the  evidence  .._ 
Ulnad  in  the  aforagoinf  biUa  of  aaeeptiona, 
»• 


offered  evidenea  tending  to  prove  that  tha  ai 


lessor:  and  the  defendant  then  offered  evidenoa 
tending  to  prove  that  the  said  mentioned  con- 
veyauce  was  fair  and  bona  Cde,  and  for  a  val- 
uable oonaideration,  and  not  intended  to  hinder, 
delay,  or  defraud  the  aaid  plaintiff's  lessor;  and 
then  moved  the  court  to  instruct  the  jury  that, 
upon  the  evidence  offered  by  the  plaintiff,  if 
believed  by  them,  he  i*  not  entitled  to  recovers 
which  instruction  the  court  refused  to  give. 

Mr.  Brent,  Jun.,  for  the  plaintiff  in  er- 
ror, contended,  that  to  entitle  the  plaintilT 
below  to  recover,  he  must  show  a  title  to 
the  lot  of  ground  in  Offutt,  and  that  thia 
title  ia  in  him  legally,  not  equitably.  2 
Phil.  Ev.  204.  The  legal  title  must  be  in 
tba  plaintiff  when  the  ejectment  is  brought, 
and  this  on  the  day  the  demise  is  laid.  2 
Maule  &  Belw.  446;  S  Harr.  t  Johns.  ITS;  3 
Harr.  k  Johns.  IB;  8  Peters,  318.  The  plain- 
tiff below  traced  no  title  in  Offutt,  but  gave  n 
evidence  the  deed  from  Offutt  to  James  Ran- 
■ngton,  and  the  deed  from  James  Remington  to 
WiUiaa  Remington;  thua  using  these  convey- 
ances for  the  purpose  of  exempting  himself 
from  proof  of  title  in  Offcutt,  by  showing  that 
both  partiea  to  the  ejectment  daimed  from  tha 
same  person.  The  plaintiff  ttelow,  in  opposi- 
tion to,  and  inconsistent  with  theae  deeds,  thua 
used  by  himself,  denies  their  validity  to  give  a 
title  to  the  defendant;  thua  assailing  his  own 
evidence.     This  is  in  direct  oppositio:     '      " 


then  the  party  alleging  the  fraud  cannot  set  up 
*the  deed  for  any  purpose;  if  he  claims  a  [*8B 
benefit  from   it,  he  cannot  impeach  it. 

The  question  presented  on  the  first  bill  of  ex- 
ceptions ia,  whether  the  court  erred  in  allovring 
the  marshal  to  make  out  bia  return  to  the  «ie- 
cution.  after  tha  juiy  were  sworn  to  try  tba 

It  is  submitted  to  the  court  that  the  plaintiff 
in  ejectment  should  have  a  title  at  the  time  of 
the  demise  Isid  in  the  declaration.  A  purcfaaaer 
at  a  sheriff's  sale,  must  show  a  title  in  the  de- 
fendant, under  whom  he  claims.  2  Phil.  Et. 
204 ;  Binney  v.  The  Chesapeake  and  Ohio  Canal 
Co.  8  Peters,  218;  3  Harr.  t  Johna,  19;  C  Uarr. 
X  Johns.  173. 

If  this  is  the  law,  the  plaintiff  below  must 
faiL  He  did  not  show  title  in  Offutt;  he  only 
showed  a  judgment  and  executions  against  him. 

The  returns  to  the  executions  were  made  out 
after  the  trial  of  the  cause  had  commenced. 
Did  the  court  err  in  allowing  the  marshal  to 
make   tha  return,   when   it  was   made   in   thia 

It  was  not  an  amendment,  but  was  an  origi- 
nal return;  none  bed  been  made  before,  there 
was  nothing  to  amend  by.  And  if  it  was  an 
amendtoent.  It  waa  not  made  in  time.  2  Harr. 
&  Gill's  Rep.  637.  The  courU  of  Maryland 
have  sustained  motions  to  quash  writs  of  exe- 
cution, for  want  of  sufficient  returns.  TbOTe  ie 
no  case  in  which  an  amendment  has  been  al- 
lowed, to  tha  ext«nt  of  the  return  made  by  the 
marshal  In  thia  cose. 

The  great  question  in  the  case  is,  could  tba 

plaintiff    below,    on    the    whole    evidenoa,    re- 

eoverl     He  did  not  ihow  ft  legal  title  at  tiM 

Petcm  l«. 


BXial)«IOII   T.   tiUTKIOUlI. 


Ubm  irim  tha  nitt  wm  brought.  Th«  rsturn, 
«*«ii  U  nwda  In  proper  tlma,  I*  not  ■  lenl 
title;  no  deed  for  the  propertj'  w«a  executed  d^ 
tlM  BWrtlutL  A  purcuuer  at  a,  iheriff's  skis 
Piliat  «h0w  a  deed  from  the  sherlS,  or  &  memo- 
nudum,  admitted  to  b«  equivalent  to  a  deed,  to 
teka  tlw  MM  out  of  the  aUtuta  of  fraud*.  1 
HaiT.  *  Johoa.  451;  B  Harr.  ft  Johns.  204;  B 
Harr.  &  Johna.  203.  It  U  admitted  that  it  a 
dted  kad  baen  ezwnited,  thei*  would  be  no 
■MMai^  for  return  b^  the  marahaL  The 
deed  would  ba  rafficient.  1  Harr.  &  GllL  488- 
US;  S  Olll  k  Johni.  200. 

B»T9  tha  eourte  of  Maryland  decided  that  a 
■ma  pwivmt*  note  or  memorandum  in  writing, 
ij  a  aheriff.  will  be  autBcient  to  maintain  an 
aetioni  Thia  would  b«  contrary  to  tha  statute 
of  fraud!.  Cited,  Sngden  cm  Vendors,  03;  2 
Cainea'  Caaea  in  Error,  01.  The  eaae  in  4 
Wlieat  S3,  ia  not  at  nuianoa  with  theae  prin- 
dplea. 

Tlie  uncertainty  In  the  deaoription  of  the 
property,  in  the  declaration  in  the  ejeotment, 
eannot  b«  allowed.  Qreat  atrictneM  ia  inautcd 
upon  in  the  description  of  the  property  aought 
to  be  recovered.  FoBsessioo  of  the  property  ia 
to  ba  given  according  to  this  description.  The 
defect  of  the  description  In  this  case,  is  manl- 
feat.    No  one  could,  with  it,  find  the  property. 

Heaan.  Matbory  and  Cozi^  for  tha  defend- 
ant: 

In  the  Cirniit  Court  the  plaintiff  produced 
St*]  all  the  law  requires,  *ta  cuatain  hi*  title 
under  the  aala  by  the  marshal.  1.  An  eziating 
judgment.  2.  A  fieri  facias.  3.  A  levy  on  the 
property.  4.  A  aale  by  virtue  of  the  execu- 
tion and  levy.  To  prove  the  sale,  he  offered 
tha  book  kept  by  Uie  marshal  in  which  he 
made  entriea  of  tus  official  sates,  and  the  return 
of  the  writs  of  execution.  To  the  admissibility 
•1  all  this  evidence,  the  defendant,  in  tlie  Cir- 
•ait  Court,  objaeted. 

The  objection  to  the  flrat  blU  of  exceptions 
is,  as  to  ita  osnerali^.  There  la  a  denunela- 
tton  of  the  whole  of  the  oridenee  of  the  plain- 
tiff, and  yet  it  cannot  ba  doubted  that  a  large 
portion  of  It  waa  tar  from  exception.  It  was 
the  duty  of  the  party  who  took  the  axoeption, 
to  point  out,  particularly,  that  wliich  was  its 
object  Hoora  t.  Tha  Bank  of  the  MatropoUa, 
IS  Petera,  810. 

As  to  the  objection  to  tha  Introduction  of  the 
latom  of  the  marshal  after  tha  trial  bad  eora- 
naneed.  it  la  submitted  that  the  return  was  of 
■a  importance.  The  title  of  the  plaintiff 
baknr,  aa  pnrchaaer  at  the  marshal's  sale,  waa 
sMspleto  when  the  aala  took  place.  This  point 
«as  determined  ip  the  eaae  of  Wheaton  v.  Sm- 
loB,  4  Wheat  S03,  the  court  having  deeided 
that  "it  waa  immaterial  whetbar  tha  writs  were 
nturued  or  not:  the  puruhaaar  took  hla  title 
(ran  tha  aale." 

n»  partieular  evidenoa  objected  to  was  the 
mtrf  In  the  marshal'a  bode  of  sales,  and  the 
■anhal's  return  to  the  execution. 

But  It  has  been  shown  from  the  authority 
dtad,  and  otbera  can  be  adduced,  that  to  give 
a  tttie,  a  return  ia  not  required.  The  property 
el  tha  defendant  Is  transferred  to  the  purchaser 
^  operation  of  law,  and  no  further  act  of  the 
aOear  is  i«qnlrcd.  Boring  V.  Lemmon,  0  Harr. 
It  J^aa.  223 ;  Barney  t.  Patterson,  •  Harr.  It 
Johns.  t04i  Baniaa  cm  SbarUt,  208. 


Tha  entry  in  tha  book  of  tlie  marahal  waa 
not  offered  aa  tba  evidence  of  title,  but  to  prove 
the  aale;  and  for  this  purpose  there  was  no  ob- 
jection to  it.  So,  also,  was  the  return  on  the 
execution.  They  supplied  the  requisitions  of 
tha  statute  of  frauds. 

In  tha  case  of  Fenwick  v.  Floyd,  1  Harr.  * 
Johns.  174,  it  waa  held  that  a  sheriff's  aala 
might  be  proved,  1.  By  the  deed  of  the  aher- 
iff; or,  2.  By  the  return  of  the  sheriff  on  tha 
fieri  fadas.  3.  By  a  memorandum  of  tha  sale, 
ta  take  the  eaae  out  of  the  statute  of  frauds. 
Cited,  also,  0  GUI  *  Johns.  306.  The  niar- 
shaJ  made  no  deed  In  this  case,  and  the  retun 
is  sufficient 

The  only  objection  which  baa  any  apparent 
force,  is  to  the  tim*  when  tha  return  waa  made. 
But  no  rule  of  law  is  known  which  prescribaa 
tha  time  within  which  the  return  shall  be 
made;  provided  it  Is  made  before  the  writ 
leave*  the  handa  of  the  officer,  and  the  return 
is  made  to  the  olerk  of  the  court. 

If  the  return  waa  necessan  to  eompleta  the 
title  of  the  purchaser.  It  ought  to  be  made  be- 
fore anit  i«  brought  by  the  purchaser  of  the 
eroperty  sinoe  the  plaintiff  in  such  a  suit  must 
sve  the  title  before  he  commences  his  action. 
But  this  I*  not  Uie  law.  In  this  eaae  the  mar- 
•hal  had  retained  possession  of  the  writs,  he 
had  not  Indorsed  on  them  his  return,  [*90 
before  tbey  were  offered  in  evidence;  he  was 
required  to  make  the  return,  and  he  did  so,  and 
this  is  In  conformity  with  the  decisiona  in  the 
oourts  of  Maryland.  2  Gill  &  Johns.  3Sft. 
In  this  case  the  court  held  "that  it  waa  not 
necessary  tliat  the  return  should  be  Indorsed  o» 
the  writ,  or  the  deed  of  the  sheriff  executed  s4 
the  time  of  the  sale." 

If  the  return  Is  InsnIBeient,  tha  entry  in  tha 
marshal'a  aalee  book  enppUea  tba  doSelent?. 
It  waa  proved  that  the  entry  waa  acoordins  to 
the  nsase  and  practice  of  the  ofDoer;  that  It 
waa  made  in  a  book  kept  for  the  purpoae,  and 
I^  tha  elerk  of  the  marshal;  and  that  It  was 
truW  made  tnm  an  original  memorandum, 
made  by  the  daputy-marahaJ  at  the  time  of  tha 
sale,  whieh  memorandum  ia  loat  This  1*  as 
good  evidence  as  In  the  absence  of  the  loat 
memorandum  can  be  required. 

Tha  entriea  oontain  alf  that  ia  eaaential — all 
that  can  be  required:  tbe  name  of  the  purchas- 
er; tbe  price  for  whieh  the  tot  sold;  with  aucb 
a  description  of  the  property,  connected  with 
the  aehedule,  aa  gave  ft  entire  certainly. 

Aa  to  the  second  bill  of  ezeeptlons,  taken  by 
tha  defendant  in  the  Circuit  Court,  It  waa  said 
tha  dead  tram  Offutt.  tha  defendant  In  tha  aza- 
ention,  was  offered,  with  a  notice  of  int«ntioB 
to  Impeaeh  their  validity  aa  against  tbe  title  of 
tha  plaintiff  nitder  the  sale;  and  axduslTaly  to 
show  that  both  tlw  parties  in  the  ajaatmant 
claimed  title  from  OBniL  The  title  In  Offutt 
could  have  baen  proved  by  another  oouroe,  but 
tills  waa  tbe  moat  ready  mode  of  eatabliahlof 
it  aa  between  tlie  parties  in  the  Circuit  CourC 
It  waa  competent  to  Introduce  the  deed,  and 
then  to  show  tlut  tlie  judgments  under  which 
the  plaintiff  below  elaunea  were  earlier  than 
the  date  of  tha  deed. 

The  third  exception  by  tha  plaintiff  in  error, 
waa  to  the  introdnetion  and  affect  of  eonfliet- 
ing  testimony.  It  la  aulBcient  to  remark  that 
ttua  testimony  waa  properly  left  to  tha  Juiy. 


Burann  Oomr  or  thi  Omrm  Btms. 


ICr.  CUcf  Juatlee  Taiie7  deliTered  th«  opin- 
ion ol  the  court: 

This  Tm  An  kction  of  ejectment  broujrht  I^ 
Llnthicum  againat  Remin^OD,  in  the  Circuit 
Court  for  Washington  County,  in  the  District 
of  Columbia,  to  recover  part  of  lot  No.  153, 
in  Beatty  t  Hawkins's  addition  to  Georgetown. 

It  seeme  that  m  certain  Zachariah  M.  Offutt, 
of  the  said  county,  was  the  owner  of  the  prop- 
er^ in  question;  and  being  indebted  to  Linthi- 
enm  in  the  three  aeveral  sums  of  money,  actions 
were  brought  by  the  latter  upon  those  claims, 
in  the  year  1S36.  Judgtne&tB  were  obtained, 
in  dut  eourse  of  law;  uid  executions  against 
the  property  of  the  defendant  were  issued  upon 
each  of  them,  returnable  to  November  Term, 
1837,  of  tbe  said  court.     Upon  each  of  these 


public  sale,  OD  the  13th  of  January,  1S38;  and 
at  this  sale  Linthicum  was  the  highest  bidder, 
and  became  tbe  purchaser. 

In  1S36,  before  the  institution  of  any  of  the 
•  1*]  above-mentioned  'suits,  OSutt,  by  deed 
duly  executed,  conveyed  this  property  to  James 
Kuntngton,  who  in  the  same  year  conveyed  it, 
in  like  manner,  to  William  Remington,  the 
plaintiff  in  error. 

linthicum,  having  purchased  of  tbe  marshal, 
aa  before  mentioned,  brought  an  ejectment,  in 
February,  183B,  against  William  Remington, 
who  was  tbe  tenant  in  possessioo.  Tbe  case 
came  on  lor  trial  at  March  Term,  1839,  and 
the  judgment  of  the  Circuit  Court  being  in 
favor  of  tbe  plaintiff,  the  defendant  brought 
the  writ  of  error  which  U  now  before  us. 

Three  bills  of  exception  were  taken  at  the 
trial,  but  the  principal  and  moat  important 
question  arises  on  the  first.  It  appeared  that 
the  writs  of  fieri  facias,  hereinbefore  mentioned, 
had  not  been  returned  to  the  court,  but  had 
remained  In  the  possession  of  the  marshal,  and 
were  produced  by  him  at  the  trial,  after  the 
Jury  were  sworn.  The  plaintiff  offered  these 
writa  in  evidence,  together  with  the  indorse- 
ments upon  them,  and  also  a  schedule,  in  the 
nsual  form,  of  the  property  seised;  and  a  par- 
ticular account  of  Its  sale,  as  entered  in  a  book 
kept  by  the  clerk  of  the  marshal  for  such  pur- 
poaes.  It  ia,  however,  unnecessary  to  state  the 
contetits  of  those  indorsements,  and  of  the 
•aid  acoount,  b<wause  the  opinion  of  this  oourt 
does  not  turn  upon  them. 

In  addition  to  these  papers,  the  plaintiff  of- 
(wed  in  evidence  a  special  return,  of  tbe  said 
writs  by  the  marshal,  which  return  it  was  ad- 
mitted, was  not  written  until  after  the  jury 
mtn  impaneled;  and  the  plaintiff  aocompa- 
aied  this  offer  with  a  prayer  to  the  court  to 
anthoriie  tbe  marshal  to  make  such  written 

The  return  thus  offered  bear*  date  A^iiil  19th, 
1839,  which  Is  the  term  at  whleb  tbe  ejeebnent 
was  tried  in  the  Circuit  Court.  It  states  that 
tbe  fieri  facias  was  levied  on  this  property; 
that  it  was  duly  advertised  and  sold  according 
to  law;  states  tne  day  of  the  sale;  tliat  Llnthi- 
enra,  being  tbe  bigheat  bidder,  became  tbe 
|iurchaser;  states  the  price  at  which  be  bought; 
that  he  had  paid  the  purchase  nion<^,  and  ful- 
filled the  conditions  of  the  sale.  "niiB  return 
refers  to  the  schedule  «f  the  property  seized, 
and  returned  with  the  writ;  bi  wnieh  the  tot 


in  question  is  deaerlbad  br  abuttals  with  nH* 
dent  precision.  To  tbe  admission  of  all  or  imf 
of  this  evidence,  the  defendant  objected;  bat 
the  objection  was  overruled  by  the  court,  ami 
the  evidence  admitted;  and  this  forma  tk*  fijat 

The  evidence  stated  in  this  exception  wa*  •!• 
fered  by  Linthicum,  in  order  to  show  a  1^^ 
title  in  himself  at  the  commencement  of  the 
sultj  and  undoubtedly  such  a  title  must  be 
shown  by  the  plaintiff  in  ejectment,  and  b* 
cannot  recover  upon  a  title  acquired  pendlsg 
the  action.  In  deciding  upon  the  admisaibUitT 
of  this  evidence,  for  the  purpose  for  which  it 
was  offered,  we  must  of  course  be  governed  by 
the  laws  of  Maryland,  as  far  as  we  can  gatber 
them  from  the  decisions  of  her  courts;  because 
tbe  property  in  question  is  situated  in  Wasbing- 
ton  Counly,  in  this  district,  where  the  lawa  of 
Maryland,  ■•  thcj  existed  at  tbe  time  jnria- 
diction  was  assumed  by  Congress,  have  beta 
adopted. 

*In  tbe  case  of  Boring's  Lessee  v.  Lem-  [*IS 
mon,  6  Harr.  &,  Johns.  Rep.  2ZB,  the  Conzt  of 
Appeals  of  Maryland  held  that  the  sale  of  land 
by  the  sheriff,  seized  under  a  fieri  facias,  trua- 
ferred  tbe  legal  estate  to  the  vendee,  by  opera- 
tion of  law;  and  that  a  deed  from  tbe  ibariff 
was  not  necessaiy. 

Tbe  authori^  of  this  caae  la  recognised  !■ 
Barney's  Leasee  v.  Patterson,  0  Harr.  ft  Johna, 
Rep.  201,  in  which  tbe  oourt  say,  "it  ia  not 
tbe  return  of  the  officer  that  gives  title  to  pur- 
chaser, but  the  previous  sale."  But  they  then 
proceed  to  qualify  in  some  measure  the  general 
expressions  used  in  Boring's  Lessee  v.  Lemmon, 
and  declare  that  sherifTs  sales  of  land  are  with- 
in the  statute  of  frauds,  and  that  some  memo- 
randum in  writing  is  necessary  to  be  mode ;  and 


there  should  be  a  special  return  of  the  exeea- 
tion,  particularly  descril)ing  the  premiees,  and 
setting  out  the  name  of  the  purchaser;  either 
of  which  (the  deed  or  the  special  return),  the 
court  say,  "though  not  operating  to  paas  the 
title,  would  be  safe  and  competent  evjdenea  oI 
the  sale." 

Tbe  chief  objection  to  tbe  special  return 
made  by  the  marshal  In  this  case,  is,  that  it  waa 
not  made  before  the  suit  was  brought;  and  if 
not  therefore  ,admiBBible  to  show  title  at  tha 
commencement  of  the  snit.  This  objection 
rests  upon  the  bypotheais  that  a  deed  frcoi  the 
marsbaJ,  or  a  special  return  upou  the  execution, 
was  necessary  to  perfect  the  title  of  the  vendee. 
But  tlie  Court  of  Appeals  of  Maryland,  in  tbe 
two  cases  above  referred  to,  have  decided  that 
neither  the  return  nor  the  deed  pass  the  title: 
that  they  are  nothing  more  than  evidence  of 
the  sale,  and  that  it  Is  the  sale  which  transfers 
tbe  title  by  operation  of  law.  It  would  seem  to 
follow  from  these  decisions  that  it  cannot  be 
material  at  what  time  this  evidence  Is  obts^nad. 
He  cannot  recover  without  it,  because  the  sale 
being  within  the  statute  of  frauds,  it  must  ba 
proved  by  written  evidenoe.  But  whenever 
this  evidence  is  obtained,  it  proves  the  previons 
sale  by  the  officer;  and  as  it  is  the  sale  that 
passes  the  title,  the  vendee  must  take  it  from 
tbe  day  of  the  sale.  Tbe  evidence  may  be  pro- 
cured, ther^o"!  befiTe  or  «ftar  suit  brought, 
3*  yfcK*  vT  aflsr  »fae  jniy  aM  awDm  in  tba 
Pewrs  14. 
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Aevau.  t.  Backk. 


trUl  of  the  ejeetment.  AikC  the  speeUl  return 
of  the  mftrahftl,  in  tbe  cm*  before  ua,  mftde  a.t 
the  tine  of  the  trUl,  wM  Admissible  in  eri- 
dence;  lor  wlwii  thua  nuule.  It  related  bade  to 
the  aele,  end  proved  the  title  to  be  nod  fran 
that  da^.  Tbe  ntnm  Is  alee  nilBeientlf  spedal, 
and  oomplke  with  the  statute  of  franda. 

NeiUier  is  there  M17  objection  to  tbe  time  at 
which  this  ezecnti<m  was  aetvaUy  returned  to 
the  eonrt.  It  is  true  that  it  was  made  return- 
altle,    on    the    faoe  of  It,   to  November  Tenn, 


ei  Um  writ,  tb»  marslial  maj  proceed  to  sell,  at 
anj  time  afterwards,  without  new  process  from 
the  court.  And  as  a  special  return  on  the  fieri 
facias  ia  one  of  the  nii>deB  of  proving  tlie  sale 
ud  securing  the  title  ol  the  purchaser,  the  mar- 
slial most  be  autboriied  to  make  the  indorse- 
ment, after  the  regular  return  term,  in  cases 
tt*]  'when  the  sale  was  made  afterwards.  In 
this  case  the  executions  bad  never  been  re- 
tomed;  thej  were  still  in  tlis  poeseHlon  of  tbe 
maiBhal;  s^  the  return  at  first  indorsed  on 
them,  was  still  in  his  power;  and  if  be  believed 
it  not  correct,  or  not  snffldent^  particular,  he 
bad  a  right  to  change  it.  His  ratum,  when 
thus  made,  was  under  his  oath  of  office;  and 
be  was  equally  responsible  for  it  as  if  it  had 
been  made  on  the  return  da;  named  in  tbe  writ 
itself.  And  as  the  eiecutions  in  question  had 
not  before  been  returned  to  the  court,  we  do 
not  think  that  any  leave  was  necessary  in  order 
to  Buthoriu  tbe  special  indorsement  made  upon 

We  have  said  nothing  of  the  short  returns 
indorsed,  in  the  first  instance,  on  tbese  execu- 
tions, nor  of  the  accounts  of  sales  contained  in 
the  marshal's  private  book  of  accounts;  because 
the  retnns,  aa  first  written,  did  not  name  tbe 
purchaser,  nor  state  the  price  paid  for  the  prop- 
er^; and  were,  eonseqnentlj,  not  of  themselves 
soeh  written  evidenee  aa  would  satis^  the 
statnt«  of  frauds.  Nor  can  tliaj  be  made  better 
b;  reference  to  tbe  msBorandimi  of  tlM  sales 
in  tlte  private  bode  aeeounts  of  the  marshal, 
which  oertainly  was  not  that  kind  of  written  sv- 
idvic*  of  tbe  eontnet  of  which  Idnthleum 
(onld  avail  tiim—H,  in  order  to  avoid  tbe  oper- 
ation of  the  statsts  of  frauds.  Ws  place  the 
deeisioD  upon  the  special  i«tarB  before  men- 
tkmed. 

The  second  exception  may  be  disposed  of  in 
a  few  words.  In  order  to  supersede  the  neces- 
sity of  tracing  a  title  r^ulartj  from  the  State, 
the  plaintiff  read  In  endenoe  the  deed  from 
Oflutt  to  James  Bonii^ton  and  from  James 
Remington  to  William  Bemington,  hereinbe- 
fore menticmed;  for  tlie  pnrpcM*  of  showing 
that  the  defendant  in  ejectment,  WUUam  B«m- 
ingtim,  claimed  title  under  tbe  said  Offutt. 
And  than  offered  further  to  prov*  that  tbe  said 
deeds  were  fraudulent  and  toM,  as  agaioat  him 
the  plaintiff.  This  last-mentioBed  avidenee  wae 
objected  to  by  the  defendant,  hut  admitted  by 
tbe  court;  and  we  think  rightly  admitted.  Ths 
deeds  were  read  by  the  pluntiffs  to  show  that 
Semi  niton  claimed  onder  Offutt,  but  not  to 
show  that  be  was  a  bona  fids  purchaser.  And 
when  be  aftervnirda  offered  evidence  to  prove 
that  tbese  deeds  were  fraudulent,  there  was 
nothing  in  this  offer  inconsistent  or  ineompat- 
tbls  with  what  ha  had  before  endeavored  to  ea- 


for    this   court    to    act   upon.      Tbe    exception 


from  Offutt  to  James  Remington  was  fraud- 
ulent as  sgainst  the  plaintiff;  and  that  the  de- 
fendant offered  evidence  tending  to  prove  the 
contrary :  and  then  moved  the  court  to  instruct 
the  jury  that  upon  the  evidence  offered  by  the 
plaintiff,  if  believed  by  them,  he  was  not  en- 
titled to  recover;  which  instruction  the  court 
refused.  No  part  of  the  evidence  given  by  the 
plaintiff  to  establlBb  the  fraud,  nor  any  given 
by  the  defendant  to  rebut  it,  ii  stated  in  the  ex- 
ception. It  is  Impossible  to  say  that  *the  ['94 
Circuit  Court  were  in  error,  when  we  have 
none  of  tbe  facts  before  us  upon  which  their 
opinion  was  given.  Indeed,  from  the  manner 
in  whleh  the  testimony  is  referred  to  in  the  ex- 
ception, it  would  seem  that  the  question  was 
rather  one  of  fact  tlian  of  law;  and  tliat  it  was, 
therefore,  properly  left  to  the  jury. 

An  objection  has  also  been  taken  to  the  dec- 
laration, upon  the  ground  that  the  proper^ 
sued  for  is  not  described  in  it  with  sufficient 
precision.  It  is  described  as  "all  that  lot, 
piece,  or  parcel  of  land,  lying,  and  being  in 
Oeorgetown,  aforesaid,  being  that  parii  of  lot 
number  one  hundred  and  fifty  three,  in  Beatty 
ft  Hawkins's  addition  to  Oeorgetown,  aforesaid, 
which  is  bounded  as  follows,  to  wit" — and  tbe 
declaration  then  proceeds  to  set  out  its  abuttals. 
Undoubtedly,  it  has  often  been  decided  in 
Maryland,  that  a  declaration  for  a  part  of  a 
tract  of  land  by  its  name  only,  or  tor  part  of  a 
lot  in  a  town,  by  Its  number  only,  without  set- 
ting out  the  lines  or  boundaries,  is  too  uncertain; 
and  that  an  action  cannot  be  supported  upon 
such  a  declaration.  But  this  case  does  not 
come  within  these  decisions,  because  tbe  vague 
and  Imperiect  description  objected  to,  is  un- 
mediately  followed  in  the  declarstion  by  a  par- 
ticular description  by  lines  and  boundaries.  It 
is  said,  hovrever,  that  this  description  is  also  too 
vague  and  uncertain,  and  that  the  proper^  is 
not  sutBciently  identified  by  abuttals,  set  out  In 
Uie  declaration.  We  think  otherwise.  The 
description  of  the  premises  appears  to  us  to  !>• 
sufficient,  and  we  perceive  no  objection  on  that 
score,  which  ought  to  have  prevented  the 
plaintiff  in  tbe  court  below  from  sustaining  hit 


*PETER   E.    FBEVAU^    Appellant,    [*•■ 


A  claim  tar  the  sum  swsrded  bj  tlie  ei 

e>e  under  tlie  trestr  of  Indemot^  witb  France  w 
Julv  4tli,   1831. 

Tbe  power  and  duties  of  tbe  coDimlssliHieri  nada 
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H  at  CoagrcM.  when 


»»» 

n  u  tba  Board  M  Commlulonen ;  bi.. 

— ., ■  MD*  tblu.     The  rnlca  tif  which  the 

Board  aetllif  under  the  Francb  Treatj  la  dlTcetad 
to  forero  lUelt  Id  deddlac  tbc  catee  that  umr 
baton  It.  and  Bm  manner  In  whkb  It  li 


I  what  elainii  were  entitled  to  ibare  In  the 

IndMnoltjr  pcorldad  bj  the  treat; :  and  the;  ol 
conraa  awarded  the  amonnt  to  iucb  pereon  aa  ap- 
ptnnd  ttom  tbe  papen  betora  them  to  be  the  rtght- 
inl  claimant.  But  there  li  nothlni;  In  the  (rime  or 
tba  law  MtablUblnt  tba  Board,  or  la  the  maaner  ol 
MoitltDtlDf  and  oiganlilnK  It,  which  would  l^ad  to 
ttae  Inference  that  Targer  powen  were  Inlendrd  to 
ba  ilTea  ttan  tboa*  conferred  on  the  eommladon- 
•n  under  the  Florida  Treat;. 


Met  of  CoIumbU. 

Thia  cue  was  argued  bj  Mr.  Com  for  the 
kppellMit,  and  by  lb.  Key  'or  the  appellee. 

Hr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Tbia  cue  oomaa  before  tbii  court  upon  an 
appeal  from  tbe  Cirmiit  Court  lor  the  Diatrict 
of  Columbia. 

The  controveray  haa  arisen  out  of  the  ihip- 
ment  of  a  carffo  of  cotton,  indigo,  and  coffee, 
Mude  in  the  fall  of  1809,  fn  the  brig  Spenoer, 
from  Philadelphia  to  St.  Sebastians,  or  Port 
Paaaage.  The  Teiael  duly  arrived,  and  dia- 
eharg«]  her  cargo.  She  was  atterwarda  Mixed, 
and  the  cargo  sequestrated  by  the  French  gov- 
ernment. In  the  following  year,  the  vessel  was 
liberated,  and  returned  to  the  United  States: 
but  the  cargo  waa  never  restored. 

Th»  cargo  of  the  Spencer  thus  lequestratad, 
waa  entitled  to  share  in  the  indemnity  provided 
by  the  treaty  with  France,  of  July  4,  1831.  But 
a  dispute  arose  before  Uie  eommiiaionera  ap- 
pointed under  that  trea^,  as  to  the  right  to  Bve 
■ixteentha  of  tba  Indemnity  allowed  for  thia 
cargo.  Ilie  oppMins  elsimants  were  the  pres- 
ent appellant,  who  wtlmed  for  the  whole  of  the 
cargo,  and  the  appellee,  who  claimed  for  the 
■aid  five  aixteentba.  The  aommissionera  award- 
ad  in  favor  of  tiw  latter. 

The  appellant  tberefore  filed  hi*  bill  against 
the  appellee,  in  the  Circuit  Court  for  Washing- 
ton County,  in  the  District  of  Columbia ;  alleg- 


n  County, 

Dth 0-, 

a  resident  merchant  in  Philadet' 
•  •*]  phia,  waa  the  owner  of  the  Spencer  'and 
her  cargo  on  the  voyage  in  queation ;  that  the 
■aid  seimre  and  aeqnestration  gave  him  a  valid 
alaim  against  the  French  government;  which 
k  afterwards,  for  a  valuable  oonsideration, 
ttanaferred  to  the  claimant,  who  took  it  without 
notice  of  any  other  claim.  And  he  charges 
alM>  that  if  Dabadie,  the  appellee's  intestate, 
ever  bad  an  interest  In  the  cargo,  it  liad  been 
relinquiahed  to  Cureier  by  a  settlement  wbicb 
took  place  between  them  in  181S,  long  before 
the  assignment  to  the  complainant     And  he 

r duces,  as  an  exhibit,  the  account  which,  as 
allegea,  eontains  tbU  renunoiation:  and  he 
pn^  uat  tbe  appellee  may  be  enjoined  from 
reeeiving  tbe  five  autceatha  awarded  to  him  by 
tlw  oonmisaionaia,  and  that  tba  Secretary  of 


the  Treaanqr,  and  the  Treaanrer  of  tka  naitai 
States  may  be  enjoined  from  paying  it. 

To  this  bill  the  appellee  put  in  his  plea  and 
anawar,  pleading  the  award  of  the  eommiasioB- 
ers  In  bar  of  tbe  complainant's  bill,  and  aJao  in- 
sistir^,  by  way  of  anawer,  Dabadie  owned  the 
Ave  sixteraths  of  the  cargo  in  qneatjon,  and  had 
a  valid  claim,  on  that  account,  againat  the 
French  government;  that  be  bad  never  trana- 
ferred  or  reliuquisbed  it  to  Cureier;  and  that 
his  (Dabadie's)  administrator  waa  entitled  to 
receive  it  out  of  the  indemnity  provided  by 
treaty;  and  he  exhibits  as  the  evidence  of  hm 
interest  in  this  cargo,  an  aeeonnt,  afgned  by 
Andrew  Cureier,  in  behalf  of  himself  and 
Stephen  Cureier,  and  dated  June  18,  1810. 

A  general  replication  was  put  in  by  tbe  ecm- 
plainant;  and  the  testimony  of  a  witaeaa  laaid- 
iog  at  Marseilles,  in  France,  waa  talcan  by 
agreement  of  partiea.  This  witueas.  It  appeata, 
is  a  nativa  of  France,  bnt  naided  in  PbUadel- 
phia;  and  waa  engaged  In  eceuuerca  there  fresn 
tbe  year  1796  until  18S7>  wben  he  retnntad  to 
bis  own  country,  where  be  has  ever  aince  reaid- 
ed.  He  was  IntimaU  with  Cureier  and  Daba- 
die; and  he  states  in  hia  teatimony,  that  in  tbe 
year  1818,  at  Philadelphia,  he,  aa  mnjrfr*  and 
mutual  friend,  settled  an  aocoont  between  tbmn, 
in  which  all  difference*  were  Anally  adjaatcd; 
that  the  voyage  of  the  Spencer  to  St.  Bebaatiane, 
and  the  ownership  of  her  cargo,  wars  aettlod  in 
tliat  account;  and  that  by  the  terms  of  the  set- 
tlement, the  claim  on  Uie  French  govemmeDl 
for  indemnity  was  afterward*  to  belong  to  Cur- 
eier. Tbe  witness  mentions  oircumstanco 
wbicb  took  place  at  tbe  settlement,  to  show 
that  bis  memory  is  firm  and  accurate  in  relation 
to  it  Be  states  that  It  waa  reduoed  to  writing 
in  the  shape  of  an  aoeount  current,  as  was  cus- 
tomary; and  that  two  accounts  were  mads,  ex- 
actly the  same  in  every  particular,  Irath  origi- 
nal, and  one  of  them  delivered  to  each  of  tbe 
S.rties.  No  account  current,  however,  was  ax- 
bited  to  the  witness  at  the  time  of  his  exami- 
nation, and  none  tberefore  has  been  identified 
by  bim  as  tbe  account  current  settled  between 
tbe  parties  in  1818:  and  he  sUtea  that  be  had 
not  recently  seen  it,  nor  had  any  eommnniea- 
tion  from  any  one  in  relation  to  its  oontMita. 

Upon  the  bearing,  the  Circuit  Court  dissolved 
tbe  injunction,  ana  dismissed  tbe  bill,  and  the 
caaa  is  brought  before  this  eourt  by  tlte  appeal 
of  the  eomplalnant 

'Two  questions  have  been  presented  [*ffT 
for  oonsideration  here:  1.  Is  the  decision  «l 
the  oommissioneia  appointed  under  the  trea^ 
with  France  oonelusive  upon  the  rigbta  of  tlw 
parties!  2.  If  tbe  case  is  not  concluded  by  the 
decision  of  tbe  commissioners,  is  the  appellant, 
upon  tbe  teatimony  in  the  laeord,  entitled  to 
relief  t 

Upon  tbe  first  qneetion  the  court  have  oitar- 
tained  no  donbt  This  case  cannot,  w*  tbin^ 
be  distinguished  from  tiie  cases  of  Comegys  v. 
Vasae,  1  Fetera,  212,  and  Sheppard  et  al.  v. 
Taylor  et  al.  6  Peters,  710.  It  has  been  ar- 
gued on  the  part  of  the  appellee,  that  theaa 
cases  were  decided  under  the  treaty  wiUi  Spain; 
and  that  the  language  of  that  treaty,  and  of 
the  act  of  Congreas  creating  the  board  of  com- 
missioners under  it,  differs  materially  from  ths 
trea^  and  act  of  Congress  nnder  conaideratioi^ 
PeMra  14. 
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whm  iaHning  Um  pomts  of  tlw  boftrd.  It  ■■ 
trtHt  that  then  ia  »  difference  hi  tb«  words 
HMdi  bat  In  our  judgment,  th^  mefto  the  came 
tUqg.  The  rules  by  which  the  bottrd  is  direet- 
•d  to  pneni  itaelf  In  deoiding  ths  eases  that 
eoBis  before  it,  and  the  manner  In  whleh  it  was 
eoBstitntcd  and  organized,  show  the  purposes 
(or  which  it  was  created.  It  was  established 
br  the  imrpaM  of  deciding  what  claims  were 
entitled  to  diare  in  the  indemni^  promised  bjr 
the  trca^i  and  they  ol  cxiurse  awarded  the 
amount  to  smih  person,  as  appeared  from  the 
papers  before  them,  to  be  the  rightful  elaimant. 
But  there  Is  nothing  in  the  frame  of  the  law  es- 
tabliahiug  this  board,  or  In  the  manner  of  con- 
stituting and  organidng  It,  that  would  luul  vm 
to  infer  that  larger  powers  were  intended  to  be 
given  than  those  conferred  upon  the  commis- 
■ionera  under  the  Spanish  treaty.  The  plea 
therefore  put  in  by  the  defendant  in  bar  of  the 
eomplainant's  bill,  cannot  be  sustained,  and  the 
aae  is  fully  open  before  this  eoort  npon  Its 

Upon  tlie  second  point  there  has  been  much 
Bore  difficulty.  It  is  very  clear  that  Dabadie 
was  the  owner  of  five  aiztMnths  of  the  cargo  of 
the  Spencer,  upon  the  Toyage  In  the  fall  of 
1800,  from  PbiUdelphia  to  St.  Sebastians,  or 
Port  Passage.  This  is  abundantly  proven  by 
tba  account  stated  and  signed  by  Andrew  Cur- 
dar,  for  himself  and  Stephen  Cureier,  in  June, 
1810.  For  Dabadie,  in  this  account,  ia  charged 
with  thirteen  thousand  seven  hundred  dollars 
and  thirteen  cents,  for  his  five  sixteenths  of  the 
eargo,  and  with  three  thousand  nine  hundred 
and  ninely-three  dollars  and  ninety-Gve  cents 
for  Insurance  upon  it.  He  was  therefore  enti- 
tled to  indemnity  to  the  extent  of  hi*  interest 
in  the  cargo,  and  had  a  valid  and  just  alalm  for 
tt  against  the  French  government. 

Haa  this  interest  been  transferred  to  Cureier  t 
na  witness  above  mentioned  deposed  that  it 
was  relinquished  to  him,  and  the  agreement  r«- 
duced  to  writing  in  an  account  current,  settled 
In  June,  1818.  If  such  an  account  had  been 
produced  by  the  plaintiff,  it  would  declds  the 
eontroveray  In  his  favor.  He  does  indeed  pro- 
doee  an  account  settled  between  the  parties, 
with  mutual  acquittances,  in  June,  1818.  But 
tt  Is  not  such  an  account  as  the  witness  de- 
seribea.  Neither  of  the  sum*  with  which  Daba- 
die waa  debited  in  the  account  of  1810,  for  his 
share  of  the  cargo,  and  for  Insurance,  appear 
•S*]  *in  any  way  In  this  account  of  1818.  The 
aequittancea  therefore  then  executed  do  not  ap- 
ply to  them.  The  apply  only  to  elalmi  which 
the  parties  may  have  nad  against  one  another; 
and  not  to  claims  which  either  of  them  had 
against  the  French  government,  or  aiff  other 
^rdpar^. 

There  is  an  Item  In  the  account  of  1818, 
wUdi  haa  been  much  relied  on  by  the  com- 
plainant, In  which  Dabadie  is  credited  with  Bve 
sixteenths  of  the  proceeds  of  the  Spencer's  cargo 
on  this  voyage,  sold  at  six  months'  credit.  But 
there  is  nothing  to  show  that  any  part  of  the 
M^ward  cargo  was  sold  In  France.  On  tlte 
•Mitiary,  the  bill  states  that  the  whole  cargo 
waa  sequestrated,  and  claims  indemnity  for  the 
whole:  and  the  answer  admits  ths  seizure  of 
the  whole,  and  claims  Indemnity  for  five  six- 
tecntlw  of  the  entire  eargo.  We  cannot  there- 
fere  inppoae  Uiat  this  itan  rsfan  to  the  pro- 


ceeda  of  her  outward  eargo;  for  such  an  infer- 
ence would  be  contrary  to  the  allegations  of 
both  the  biU  and  the  answer.  And  if  it  refera 
to  a  homeward  cargo,  there  Is  no  evidence  to 
show  that  such  a  cargo  was  brought  by  ths 
Spencer;  nor,  if  brought,  by  what  means  or 
out  of  what  funds  it  waa  procured.  There  Is 
certainly  nothing  in  the  record  to  connect  this 
item  In  any  manner  with  the  outward  cargo, 
which  was  seized;  nor  to  alter  the  rlshts  of 
property  in  it.  It  does  not  answer  the  deacrip- 
tion  which  the  wibiess  gives  of  the  account 
which  he  sctUed  In  1818,  as  the  umpire  and 
mutual  friend  of  the  parties;  and  it  is  highly 
probable  that  the  transaction  of  which  be 
speaks,  may,  from  the  lapse  of  time,  have  iMtm 
confounded  with  some  subsequent  voyage  of 
the  same  vessel,  out  of  which  disputes  may 
have  arisen  between  the  parUes.  He  states  that 
be  has  not  seen  the  account,  nor  ctanmunieatwl 
with  any  person  about  It;  and  after  twenty 
years  have  passed,  it  ought  not  to  be  a  matter 
of  surprise  or  reproach  If  some  of  the  iteaa  of 
an  account,  and  some  of  the  circumstances  cob- 
nected  with  the  settlement  of  it,  were  not  Beett- 
rately  remembered.  At  all  events,  tbsta  la 
nothing  in  the  account  of  1S18,  or  any  account 
in  the  case,  that  would  justify  us  in  saying  that 
the  claim  of  Dabadie  to  the  indemnity  in  ques- 
tion was  transferred  to  Curcler,  as  diarged  in 
the  bill. 

The  decree  of  the  Circuit  Court  Is  therefore 
affirmed. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  tor  the  County  of  Washington, 
and  was  argued  by  counsel;  on  conaideration 
whereof,  it  is  now  here  ordered  sad  decreed 
by  this  court  that  ths  decree  of  the  said  Cir- 
cuit Court  In  this  cause  be,  and  the  aama  la 
hereby  affirmed  with  eoata. 


.-  ..-S  made  to  tbc  amonnt 
in  on  the  ablp  Paragon,  (or 
antained  tb*  usual  riska,  and 
tbe  perils  of  the  sea.    The 

-  loss  br  collision  with  anotbat 

vessel,  wltbout  anj  lanlt  at  tbs  usatn  or  crew  el 
the  ParacoOi  and  also  Insisted  on  a  general  avei^ 
afs  and  contribution.  Tbs  Paraiwi  waa  In  part 
Insored;  and  In  November,  1888,  In  the  year  dnrtn( 
wUcb  tba  poller  VIS  In  operation,  sbe  sailed  from 
HaBborab,  In  ballaat,  for  Oottenborab,  for  a  caise 
of  iron  tor  tba  United  Suto.  Wblle  proceeding 
down  the  Elbe,  wltn  a  pilot  on  board,  sbe  cane  la 
contact  witb  a  talllot,  and  snok  bet.  She  losl  her 
bowsprit.  Jib-boom,  and  anchor,  and  was  etbsrwlss 
damaaed,  and  pot  Into  CaxbsveD,  a  port  at  the 
mouta  of  tbc  Elbe,  and  In  tbe  lurladlctlon  of  Ham- 
bu^.  The  eapuin  or  the  (alflot  libeled  ths  Paia- 
son,  atleclog  that  tbe  loss  of  his  vessel  was  caoaad 
br  the  cardeasneBB  or  (anlt  of  those  on  board  tbe 
Parann.  Cpoa  tbe  bearlni  of  tbe  canae,  the  cou"' 
decided  that  the  eolltslon  waa  not  tbe  tesnit  ot  U 


assured  claimed  (or  a 


tors,   accordlni   t 
ths  less  waa  a  gia 


SoFsnn  Ooimr  or  ths  Vnm  SxAna. 
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mobIIt  to  boa  puttM :  that  ta.  that  tba  Panvon 
— ~  to  hear  ona  lialt  of  the  expenu  ot  her  own  r*- 
,  and  to  par  oae  halt  ot  ihe  value  al  tbc^  iral- 
usi :  and  that  tha  salllot  waa  to  bear  the  Ion  at  tha 
hair  of  bar  own  *alua.  and  to  par  one  half  of  tha 
repalra  of  the  Parasoo.  The  reault  of  thU  dtcrea 
waa  that  tha  Pkncon  waa  to  u;  two  thouaand  alz 
hnndrad  dollara.  being  one  ban  of  tha  ralue  ot  tiM 

Billot  (three  thonannd  doUani  after  dednetinf  ono 
If  of  her  own  repalra.  bclu  roar  bondrad  dollan. 
Tht  ownen  of  tba  Faiagon,  naTlni  no  food  In  Ham- 
bnrih,  the  captain  waa  oblised  to  nl*«  the  manor 
on  Mttomrj.  Then  being  no  caTgo  on  board  the 
Paraxon,  and  do  ttelsbt  earned,  the  Paragon  wai 
obliged  to  baar  tha  whole  loet.  Held,  that  the  M- 
•nrcd  were  entitled  to  lecorer. 

A  low  to  colllalon,  without  any  fault  on  either 
■Ide,  la  a  loaa  by  tha  perlla  of  tbe  sea.  within  tha 

Kitectlon  of  the  poller  >f  IninraDce.    So  far  aa  the 
niT  and  rapalra  dona  to  the  Paraxon  ItMit  ci- 
tend,  the  aUkrwrlten  arc  liable  for  M  damagea. 

Tha  rule  that  DDderwrltera  ate  liable  onlj  tot 
lone*  arlaing  tram  tbe  proximate  caoao  of  the 
loaa.  and  not  (or  loaeea  arlilnf  from  a  rmnote 
oante,  not  Immedlateir  connectMl  wttb  tbe  peril, 
Is  coTrect ;  when  It  la  nnderatood  and  applied  In  Ita 
troa  aenae ;  and  aa  anch.  It  baa  been  repeatedlr 
roeognlied  In  thia  eoort  . 

The  law  of  Insurance,  aa  a  practical  adenee.  doe* 
not  Indalge  In  nicetlea.  It  aeeke  to  admlnlater  ]u»- 
He*  aecordlDg  to  tbe  fair  InterpreUlIon  of  the  In- 
tention ot  the  partlw :  and  deemi  that  to  ba  a  loaa 
wltfaln  the  policy  which  la  a  natural  and  nace^ur 
eonaeqnence  of  the  peril  InaurWl  agalnet. 

If  there  be  any  commercial  contract  which  more 
than  ani  other  require*  the  application  of  sound 
common  eenae  and  practical  reaeonlng  In  the  ei- 
poeltlon  of  It,  and  In  the  unltonnltr  of  the  aopll- 
eatlon  ot  mica  to  It,  It  la  certainly  a  policy  of  In- 

It  baa  been  held  by  learned  forelfpi  writera  po 
the  law  at  Inanrance,  that  whenerer  the  thing  In- 
anred  becomM  tay  lew  directly  cbariteable  with  any 
■iponaa.  contribution  or  loaa.  In  coaeeqaenee  ot  a 
partCSlar  peril ;  the  t««  treata  the  peril,  for  aU 
Enetteal  Dnrpoaea,  aa  the  prazlmat*  eaoae  of  anch 
SSsTcoitrlblltlon  or  ima.  Tbla  they  hold,  np- 
on^e  general  princlplea  of  law,  appllcabla  "  **■- 
contract  of  iDsurance.  In  the  oplnlo- 
prem*  Court.  "■'-  ''  "■ 
pretatlon  *' 


._ ., n  of  the  Bu- 

.. a  It  the  Juat  aenae  and  tma  •-•— 

'liTa™ foreign  TOyagc*  tbe  nnderw^tera, 
-lly,  have  It  In  contemplation  that  they< 
-'  —  nat,  or  at  leaat  mar  be,  aubjeetad 
1  of  tbe  law*  of  tbe  to ' 


'ration  rf  the  lawa  of  tbe  foreign  ports  which 


operation  of  tbe  law*  oi  ue  rorei 
rtelted.    Those  rery  lawa  mayln 
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bnrdena,  and  la  auaig  v"y»  »••■'  —.rTrTLy.r'inT 
from  oar  lawa ;  and  yet  there  are  cases  under  poli- 
clw^of  Inauranc*  where  It  la  admitted  the  foreign 
law  will  goTem  the  rtghM  of  tbe  partiM,  and  not 
tbe  domeetle  law.  Such  Is  the  hno«m  «"  or  nn- 
sral  »»*rage,  settled  In  a  'orelgn  w 
tba  local  law.  ftlt^ongb  It  mar  dlCe 
kw. 

J  a  OTrtlflcat«  of  division  from  the  Circuit 
Court  ot  the  United  SUtes  for  the  District 
of  Maaaachusetta. 
lOO'J  "This  was  a  ease  on  a  policy  of  hianr- 
anee,  dated  the  lat  of  April,  1838,  whereby 
the  defendant*  Insured  the  pUintiSa,  for  whom 
It  may  eonoern,  payable  to  them,  eight  thon- 
■and  dolUn  on  tha  ship  Paragon,  for  the  term 
of  one  yaar,  oommeneiDg  the  risk  on  tha  ISth 
day  of  March,  1836,  at  noon,  at  a  premium  of 
Itn  per  cent.  The  declaration  alleoed  a  loss 
by  eollislon  with  another  re*sd,  without  any 
fault  of  the  master  or  crew  ot  the  Fangon,  and 
klBO  insiat«d  on  »  guneral  avarage  uid  oontri- 
bntion. 

The  parties  agnad  that  th*  verdict  ihoold 
b*  landeied  bj  the  jury  for  the  plaintiff  or  for 
the  defendant*,  according  to  the  opinion  of  tha 
eonrt,  upon  the  matters  of  law  ariaing  upon  tha 
following  Btatement  ot  tba  facta  of  the  ease. 
Tha  plalntlfla  are  the  owners  of  the  ship  Pan- 
—HI,  ln*uT«d  by  the  defendanta  in  part 

Ob  tha  IMi  of  Morembar,  1836,  the  eeaaal 
aftited  tNu  Hambwib,  In  tallart,  for  Oottm- 
•V* 


burgh,  to  proonre  a  eaign  of  Iron,  for  tha  UbH* 

ed  State*. 

Whilst   proceeding    down    the    Elbt,    with   » 

Eilot  on  board,  ahe  came  in  oontact  with  a  gal- 
ot  called  Frau  Anna,  and  sunk  her.  The  Par- 
agon loat  tier  bowaprit,  jib-bo«m,  and  anchor, 
■od  auatainad  other  damages,  which  obligod 
her  to  go  into  Cuzhsven,  a  port  at  the  mouth 
oft  tbe  Blbe,  and  subject  to  the  jurisdiction  of 
Hamburgh  for  repairs. 

Whilst  lying  there,  the  captain  of  tba  galliot 
libeled  the  Paragon  in  the  Uarine  Court,  al- 
lq;ing  that  the  1cm  of  the  vessel  wa*  caused  by 
"~e  careleaanea*  or  fault  of  thoae  on  board  of 

tragon.  Tbe  ship  WM  arrested]  but  suliso- 
,^enti7  released  on  lecuri^  being  given  by  Om 
agent  of  the  ownara,  to  reapood  to  such  dan- 
age*  a*  should  be  awarded  by  the  court. 

The  captain  of  the  Paragon,  in  hi*  answer 
denied  the  ebarges  of  carelessness  or  fault  on 

I  nut  of  thoae  on  board  of  hi*  Bhip;  and  tha 
.-jiX,  aitor  hearing  th«  parties  and  their  proof, 
decided  that  th*  collialon  was  not  the  result  of 
fault  or  earelesaneas  on  either  aide:  and  that 
therefore,  according  to  article  first,  title  eighth, 
of  the  Marine  Law  of  Hamburgh,  the  loss  waa 
a  general  average  loss,  and  to  be  borne  equally 
by  each  party:  that  is,  the  Paragon  wa*  to 
bear  one  half  of  the  expenee  of  her  own  re- 
pairs, and  to  pay  sue  half  ot  the  value  of  tba 
galliot;  and  the  galliot  waa  to  bear  the  loss  ot 
one  half  of  her  own  value,  and  to  pay  one  half 
of  the  expense  of  the  repairs  of  the  Paragon. 
In  conformity  with  this  decision,  a  general 
average  *tatement  waa  drawn  up  by  Mr.  Older- 
mann,  the  Deapacheur  of  Hamburgh  j  an  of- 
floer  appointod  by  law,  and  by  whom  alona 
aueh  aUtementa  can  be  prepared. 

In  this  Btatement  are  charged,  first,  the  ex- 
penaes  of  repairing  the  Paragon,  after  making 
the  deduction  of  one  third  new  for  old,  aavins 
one  of  her  anchors  and  chains,  which  was  lost 
at  the  time  ot  the  collision;  wages  and  provi- 
sions of  the  captain  and  the  crew  during  tba 
detention,  and  the  expense*  ot  surveys,  pro- 
teat,  defending  the  suit,  etc  amounting  in  all 
to  about  eight  hundred  dollara,  and  one  half 
of  which  ia  charged  to  the  Parmgon,  and  on« 
halt  to  the  galtiot 

'Second,  are  charged  the  value  ot  the  [*101 
galliot,  aa  by  appraisal  under  an  order  of 
court,  of  bar  freight  and  cargo,  the  expenses 
of  Burv^a,  proteat,  prosecuting  the  suit,  ete^ 
amonnting  In  all  to  about  six  tbousand  dol- 
lars, onebalf  «(  which  la  to  be  charged  to  tha 
Paragon. 

Tha  statement  ooneludea  thus:  "Which,  ao- 
oording  to  ibc  before-mentioned  ordinance  re- 
lating to  Insurance  and  average,  la  to  be  bom« 
by  slip,  cargo  and  freight,  a*  general  avei^ 
age.  nw  ahip  Paragon  has  to  claim  from  the 
Frau  Anna,  tor  half  the  damajres,  say  WOO 
And  the  Frau  Anna  from  the  Paragon 

one    half    the    damages,    say    S3.00O 

So  that  the  Paragon  must  pay   88,600 

Which  amount  the  Tribunal  ol  Commeroo 
decreed  should  be  paid   instant^r. 

The  ownen  of  the  Paragon,  having  no  fnnda 
in  Hamburg  th*  capUin  wa*  obliged  to  raise 
the  mon^  ok  bottomry. 

Ther*  tieing  no  cargo  on  board  ot  the  Paya- 

in,  and  no  freight  earned,   the   ahip   ha*   to 
the  whole  oi  th*  geneni  average  low. 


gon,  a 
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The  judges  of  the  (^rcuit  Court 
poaed  in  opinion  on  the  following  point  knd 
question.  tU.,  "whether.  In  this  com,  the  con' 
tributory  >m<iant  paid  bjr  th*  Pftngon  on  »c- 
count  of  the  collision,  wm  k  direct,  poaitive, 
ftnd  pTDximste  effect  from  the  aoddent,  In  tnch 
•eiwe  a*  to  render  the  defendant  liable  there- 
for upon  this  policjr." 

And  on  the  point  and  qneetion  aforeeaid,  at 
the  request  of  the  defeadauta,  the  tame  wu 
■tated  Dj  the  Bald  judges,  and  under  their  di- 
rection at  aforesaid,  it  was  ordered  to  be  eerti- 
fled  under  the  seal  of  the  said  Circuit  Court  to 
Um  Supreme  Court  of  the  United  States,  at 
their  next  session,  to  he  by  the  said  oourt  fir-' 
\j  decided. 

The    case    was    aubmitted  to  the  court 
printed    arguments    bj   Mr.    Webster    for    the 

Slaintiff,  and  Mr.  Theopbilna  Panou  for  the 
efendants- 

Mt.  Parsons,  for  the  defendanta. 

The  principal  question  in  this  case  is,  whether 
the  amount  paid  on  account  of  the  collision  be- 
tween the  veasels,  is  a  direct,  positive  and 
proximate  effect  from  the  accident. 

We  do  not  undertake  to  saj'  that  there  are 
no  contracts  in  which  the  remota  causa  spec- 
tatur,  bat  certainly  the  law  of  Insurance  looks 
onlj  ak  the  proximate  cause.  Is  the  colliaion, 
then,  in  this  case,  a  remote,  or  a  proximate 
eaoaeT  It  the  law  of  Hamburgh  is  the  proxi- 
mate cause,  and  the  collision  the  remote  cause, 
then  we  are  clear!]'  discharged;  because  we  do 
not  inaore  against  the  law  of  Hamburgh,  nor 
against  anj  remote  cause.  But  we  do  insure 
againat  collision,  and  the  question,  therefore, 
now  takes  this  shape:  is  the  law  of  Hambureh, 
with  its  requirement  of  contribution,  ' 
taken  as  a  part  of  the  act  of  colUsionT 
10a*3  *If  these  questions  are  to  be  tattled 
rather  by  the  common  sense  than  bj  the  meta- 
physic*  of  the  law,  then  it  would  seem  to  b* 
clear  that  the  collision  here  Is  the  remota  cause; 
for  another  cause,  to  wit,  the  law  of  Hamburgh, 
eoDUM  between  the  colliaion  and  the  contribu- 
tion; and  not  only  so,  but  tt  is  this  law  which 
actually  causes  the  contribution.  The  oollision, 
then,  is  not  the  oroximate  cause,  for  that  is 
proximate  which  lias  nearest;  and  here  another 
cause  Is  Interposed,  and  thus  Ilea  nearer. 

How  are  tlie  autboritlest  la  this  country 
It  ia  a  new  qneation,  and  there  are  no  cases 
which  bear  very  strongly  upon  It.  Bat  in  Eng- 
land, just  this  question  occurred  reiy  recently, 
and  was  fully  reported  in  the  fourth  Tolnme  of 
Adolpbua  &  Ellis,  p.  420,  D«  Vanz  t.  Salvador. 
This  case.  Interesting  both  from  He  novelty 
and  its  importance,  was  fully  considered,  first 
by  Lord  Denman,  and  then  by  the  Court  of 
^een's  Bench,  on  a  motion  for  a  new  trial; 
snd  the  decision  was  fully  and  pointedly  for 
the  defense,  on  precisely  the  grounds  we  have 
taken  here.  Nothing  can  be  more  exact  than 
the  analogy  between  that  case  and  this;  noth- 
ing more  precise  and  definits;  and  as  we  think, 
nothing  can  be  more  reasonable  than  the  princi- 
ples  upon  which  this  case  is  decided  In  England. 
Will  tnis  court  decide  precisely  the  same  case, 
OB  precisely  opposite  groundaT  Some  of  the 
•ontlnental  authoritlea  may  aeem  to  be  against 
W.  But,  not  to  dwell  on  the  circumstance, 
that  their  whole  "doetrlne  of  contract"  rests 
■pen  tba  dvU  Uw,  and  that  tba  diffamtM,  In 


this  respect,  between  their  law  and  onra,  great- 
ly weakens  their  aulhority,  aa  precedents  for 
ua;  not  to  dwell  on  this,  it  is  verjr  important  to 
remember  that  they,  aa  Emerigon  and  the 
rest,  decide  that  insurers  shall  repay  the  contri- 
bution; but  they  decide  under  the  influence  of 
the  law  which  requires  the  contribution.  That 
is,  on  the  continent,  generally,  perhaps,  a  rult 
like  that  of  Hamburgh,  dividing  the  loss  from 
collision  between  two  innocent  vessel*,  prevails. 
To  the  continental  writers  it  Is  familiar;  they 
are  accustomed  to  the  law,  and  to  all  the  usages 
going  with  the  law,  which  law  is  perfectly  well 
known  there  by  everybody;  and  it  is  very 
natural  that  they  should  hold  insurers  liable  for 
the  contribution,  as  if  it  were  a  eomponent  part 
of  the  collision;  very  natural,  and,  perhaps, 
very  right.  Not  so  with  the  Bn^iah  eouits  or 
our  own;  for  bera  the  law  so  dividing  this  loss, 
Is  unknown ;  w*  have  none  here,  and  our 
oitlten*  make  their  bargalna  under  no  such  con- 
templation; and  therefore  the  eourta  of  Eng- 
land decide  rightly  there,  and  our  eourta  should 
decide  like  those  of  England,  and  unlike  tha 
c<»tinental  writers,  becauae  our  laws  and 
usages  are  like  those  of  England  In  respect  to 
ths  liabilities  of  vessels  in  case*  of  collision, 
and  unlike  those  of  the  oontiuent.  And  oar 
laws  in  respect  to  the  liabilities  of  the  vessels 
being  alike,  so  should  our  laws  be  In  reapeet  to 
the  obligaUons  and  implied  contracts  of  insur- 
ers, in  regard  to  that  contract.  We  insured 
against  damage  to  the  Paragon,  but  we  did  not 
insure  againat  damage  to  any  other  vesseL 

But  there  is  another  view  of  thia  aubjeot 
which  seems  to  us  perfectly  'decisive.  [*10S 
The  continental  authorities  not  only  decide 
under  the  influence  of  their    laws,    but    their 

EUcies  differ  from  ours  in  this  precise  particn- 
'.  They  all  contain,  in  the  enumeration  of 
the  risks,  "accidental  running  foul."  A  French 
policy  is  in  this  form,  and  the  court  are  re- 
speottully  referred  to  it.  In  this  policy,  the 
phrase  is,  aborda^  fortuit;  and  phrases  of 
similar  import  are  m  the  polioie*  of  Amsterdam 
and  Hamburgh,  which  are  all  ths  eontinental 
policies  Hs  luve  seen. 

From  this  it  will  be  obvious  that  the  only 
authority  where  polieie*  like  our  own  were  be- 
fore the  court — that  ia,  the  high  authority  of 
the  English  courts — Is  directly  and  moat  az- 
[dicitly  adverse  to  the  claim  of  Uie  plaintiff*. 
While  the  continental  authorities.  When  tbqr 
seem  to  favor  it,  are  adjudicating  up(«  poliola* 
which  differ  from  ours  in  this  precise  respect, 
they  refer  to  policies  which,  niuik*  our*,  pra- 
vide  expressly  for  this  very  ease.  It  would 
seem,  therefore,  that  the  force  of  these  eonti- 
nental authorities  1*  at  onoe  annihilated. 

The  rule,  cavsA  proxima  non  remota  speeta- 
tor,  is  stronger  in  England  than  on  the  eonti- 
nent;  stronger  here  than  in  England,  tke  Su- 
preme Court  at  Washington  having  aettled  it 
repeatedly  and  flrmly.  See  The  Patapaeo  In- 
surance Company  v.  Coulter,  1  Peter*,  222; 
also,  The  Columbian  Insurance  Company  V. 
lAwrenos,  10  Peters,  SOT;  also.  Water*  v.  Tb* 
Merchants'  Louisville  Insurance  Omupany,  11 
Peters,  21S. 

But  let  n*  look  at  tfceee  foreign  autborlti** 
more  closely. 

The  ordinances  which  make  ths  Insurers  lia- 
ble aia  the  aana  whidt  ruuirad  aqual  oontribu- 
B7S 


Banal*  Ooon  or  thk  UNim)  States. 


Uo&  n  tba  CAM  of  aolliBiou  withont  fault.  And 
tliU  itMj  be  right.  Thus,  in  the  Modem  Cuds, 
of  Commerce,  in  France,  Article  SO  toucheB  the 
iaaurer;  Article  407  regulates  the  elfecte  of 
coUision.  This  ia  right.  The  liability  of  the 
laiurer  ahould  be  conterminouB  with  the  liabil- 
ity of  an  Innocent  vesBel.  Where  an  innocent 
v«Hel  U  held  bj  law  liable  for  half  the  injury 
of  oalliaioQ,  there  the  inaurer  should  be  held  to 
make  it  good.  But  nowhere  elas.  It  Men 
however,  that  a  very  Berioua  queation  existi 
France  aa  to  the  liability  of  iniuren  to  pay  for 
damagM  where  the  colliaion  ariaea  from  a  fault 


Code  doe*  not  apeak  prediely  upon  thla  point, 
but  expreesly  malcea  the  insuren  liable  only 
where  the  collision  is  wholly  fortuitous  or 
without  any  fault.  This  doubt,  or  diCFerence  of 
opinion,  goea  strongly  to  show  that  the  opin- 
ion of  the  continental  writers  is  baaed  npon, 
■nd  most  closely  connected  with  their  own  or- 
dinances; and  thus  it  takes  greatly,  if  not  en- 
tirely, away  the  forca  of  their  authority  over 
eontraeta  made  in  countriES  where  no  such 
Uw  Is  known;  and  It  leaves  in  full  power  the 
distinct  English  authority,  which  Is  made 
under  laws  and  uaagea,  and  npon  policies  that 
are  like  our  own. 

If  this  ease  U  to  be  likened  to  other  eases  ol 
bljui7  from  supposed  causes,  we  should  sup- 
104*]  pose  any  such  analogy  favorable  to  *us 
Thus  it  is  perfectly  well  known,  that  at 
Buenos  Ayrea,  and  in  the  Bast,  at  Sumatra,  and 
in  a  Chinese  port,  it  has  actually  happened,  and 
more  than  once,  that  the  newspapers  of  the 
land  were  full  of  the  atory,  that  for  a  coUlsion 
or  some  mischief  done  or  supposed  to  be  done, 
by  offioera  or  crew,  the  ship  has  been  seised, 
and  only  restored  on  payment  of  a  heavy  ran- 
som; but  nobody  ever  heard  of  a  call  on  an 
insurance  company  for  anv  audi  loss.  Can  the 
caae  be  supiiosed  to  resemble  ■  case  of  salvage! 
[t  is  true  that  the  loss  by  salvage,  or  hy  coats 
of  court,  Is  always  cast  upon  nnderwriters; 
thongb  thers  the  peril  of  the  sea  may  be 
thounit,  in  some  sense,  the  remote  cause,  and 
the  law  the  proximate  cause.  But  there  is  a 
very  ereat  difference  between  theae  cases,  and 
one  that  wholly  destroys  the  analogy.  The 
coats  of  court  and  the  payment  of  aalrsge  be- 
long to  the  universal  law  of  insurance.  Every 
man  who  inaurea  or  ia  insured  anywhere,  doea 
•o  under  the  law  of  salvage;  and  hia  contract, 
therefore,  acknowledges  and  respeota  this  law. 
But  it  ia  Just  otherwise  in  the  present  caae. 

There  is  another  material  differmee.  In  the 
present  ease,  the  contribution  la  In  the  nature 
of  penalty,  or  at  least,  a  satisfaction  and 


oensation  made  by  this  vessel  to  the  other. 
Not  so  with  salvage.  That  proceeds  wholly 
upon  the  theory  that  It  la  for  Uie  benefit  of  the 


endangered  i 


sel,  and,  therefore. 


for  the  Insuren  upon  the  vessel ;  and  this  prlo 
~  ~  I  la  repeated  in  almos' 


dple  la  r 


1  almoat  every  eaae  of  aal- 
vi«e,  as  the  reason  why  more  is  given  to  the 
salvors  than  mere  wages,  or  oompensation  for 
time  and  labor.  And  these  remarks  lead  us  to 
the  more  general  view  of  the  caae,  and  to  what, 
we  cannot  but  think,  on^t  to  b«  the  govern- 
ing and  determining  principle  of  it,  namely, 
that  where  an  aoddent  ooenrs  whieh  la  olaarlj 


insured    againat— «    eolUaion,    l._ 

tbeu  alt  thoae  conaequencea  thereof  are  to  M 
taken  aa  parts  of  the  same  thing  and  aa  be- 
longing to  the  colliaion,  which  flow  from  It  by 
aa  natural  and  obvious,  or  Inevitable  oonaa- 
quencea,  or  which  are  eauaed  by  a  universal  Ot 
general  law,  to  which  all  paitiea  to  the  inaur- 
anoe  are  supposed  to  refer  equally  in  their  con- 
tract. And  all  other  consequences  of  the  colli- 
sion, except  such  aa  these,  are  to  be  considered 
as  not  necessary  and  component  parts  of  the 
accident,  but  aa  connected  with  it  by  soma 
local  law,  or  aonie  peculiar  circumstance;  and 
are,  therefore,  not  to  be  considered  aa  insurei 
against  by  parties,  who  could  not  be  supposed 
to  have  contemplated  or  anticipated  them. 
Thla  laat  point  seems  to  us  to  contain  the 
whole  gist  of  the  matter;  nor  can  we  pereelv* 
how  the  court  can  admit  the  plaintiff's  etaii^ 
without  distinctly  contravening  their  own  nat> 
form  and  well -established  decisions. 

It  may  be  proper  to  advert  briefly  to  ma 
other  pomt.  It  may  be  suggested  that  tha  de- 
fendants a:re  bound  by  the  settlement  In  Ham- 
burgh, aa  by  a  foreign  adjustment  of  general 
average.  But  the  distinction  upon  that  point 
is  perfectly  clear  and  well  settled.  It  Is  this: 
No  foreign  adjustment  can  determine  for  us 
what  ia  a  general  average,  but  it  may  settle, 
deSnltifely  as  between  all  the  parties,  that 
'general  average  which  is  one  by  our  [*IOS 
own  law,  and  has  certainly  happened.  In  other 
words,  we  can  always  go  behind  a  foreign  ad- 

i'ustment  of  general  average,  and  deny  that  tha 
acts  happened,  or  that,  if  they  happened,  they 
constitute  a  general  average;  but  if  facta 
certainly  occurred,  which  by  our  own  law  of 
insurance  constitute  a  genera!  average,  then 
the  adjustment  in  the  foreign  port  ia  binding 
'"•on  all  the  interests.  But  it  Is  perfectly  clear 
it  this  ia  not  the  present  case,  and  that  by 
r  law  of  insurance,  the  facta  in  the  present 
caae  would  not  constitute  a  general  average. 

Hr.  Webster,  in  reply  to  the  argument  for 
the  defendants,  submitted  to  the  court  that  it 
appeared  to  him  that  the  flrat  positions  main- 
tained by  the  counsel  for  the  insurance  com- 
pany were  questionable,  to  the  extent  claimed 
by  him.    Be  says,  that  however  it  may  be  in 
regard  to  some  oUier  contracts,  the  law  of  In- 
irance  looka  only  at  the  proximate  cause  of 
ga.     That  this  ia  generally  true  may  be  ad- 
itted;  but  It  la  not  universally  true. 
If  the  proposition   were  universal,  it  would 
certainly    exclude    salvage.     Mr.    Parson'i    an- 
to  this  is,  that  the  payment  of  aalvami  ia 
I,  by  the  universal  law  of  insurance.    Thia 
:  snd  this  proves  not  that  no  case  of  toes 
by  a  remote  cause  Is  within  the  law  of  insur- 

but,  on  the  contrary,  that  one  such  eas^ 

1st,  is  within  that  Uw  by  universal  eon- 
sent.    Tim  same  may  be  said  of  costs  Incurred 
in  the  course  of  judicial  proceedings,  and  of 
payments  on  account  of  general  average. 
Mr.  PaiMna  admita  that  collision  la  insured 


against,  and  that  all  oonseouences  may  be  re- 
garded as  belonging  to  It  wnich  flow  naturally 
from  IF,  or  which  are  caused  by  a  genersJ  law. 


reason  is  given  for  a  distinction,  between  eon- 
seguencea  which  immediately  wise  from  nat* 
PMara  14. 


T.  Thb  WaaxH  lamBuioi  Oaia>un. 


ml  ckBMB,  anA  tbeaa  wUcft  krlM  u  ImiiMdl' 
■Mj  from  the  <m«ratl<m  of  th«  lam  of  tha 
pbtMT  A  skip  ■iiffera  coltiilon;  ttw  Inunedfate 
■•tnr*!  afhet  U  injarj  to  bar  frunt.  Tha  nc- 
eaaaity  of  an  expeDditura  for  repain  la  ' 


aoflen  a  oollUioii,  and  doe*  Injurj 
•al  with  which  sha  has  coma  in  eontaet,  wSthont 
laolt.  Tha  Inunadiata  ooniequenea,  bj  the  law 
of  tba  plaee,  !•  a  dtarga  on  tha  ahipi  anatinK  a 
lien,  for  a  oontribution  to  tha  loaai  and  tnU 
diarga  caiuaa  tha  naeeailty  of  an  cxpendltnTe. 
It  ia  not  aaar  to  parceiva  a  reanm  whj  ona  of 
tkeaa  cuaa  ahimld  be  within  the  poUcj  and  tha 
otbtt  Bat  within  It  Tha  loaa,  la  tha  latter 
eaaa,  la  a  eonBaqneoM  of  the  aeddent,  a*  nacea- 
aar7,  aa  certain,  and  aa  imaToIdabla  aa  that  in 
the  Itnt.  Tha  ebai^  bacomaa  attached  to  tbe 
ahip;  la  an  encumbranea,  hindering  her  from 
tha  proaaeution  of  har  Tojage;  keeping  her 
lAere  ehe  la,  and  remoraua  onlj  bj  an  ax- 
panditnra.  It  ta  an  ohTiooa  eonaaqnenoa  of  the 
aeeident;  and.  In  the  language  of  Hr.  Paiaona, 
aa  "Inevitable"  ooneequenee.  The  partj  en- 
titled to  tha  contribution  la  aa  anra  to  claim 
It  aa  the  carpenter  who  makea  repain  is  to 
101*]  'demand  payment.  The  expenditure  la 
aa  inentahla  in  one  caae  aa  in  tha  other. 

Hr.    Paraana   auppoaaa   that   tha   coutinantal 
antboritlea  are  the  leas  to  be  renrded,  aa  the 

Clieiei  in  thoae  oonntriei  are  different.  Thua, 
aaja,  that  'accidantallj  running  fool"  is 
one  of  the  apaciflcaltr  anamarated  causea  of 
loaa  In  «  French  poller.  Be  it  lo.  But  that 
fact  doea  not  help  to  aettle  tha  queation,  what 
loaa  la  to  be  regarded  aa   the    proper    eonae- 


within  thia  poller,  *■  vithin  a  Frandi  policy, 
and  tlw  form  or  particular  worda  of  the  policy, 
in  aithar  caae,  do  not  affect  or  tondi  tha  quea- 
Uoa  DOW  in  eontrovany.  How  can  It  be  aaid 
Umt  tlie  Frendt  polldea  prorida  for  thia  nry 
eaaal  Do  they  ezpreaaly  provida  fOr  tha  eaaa 
of  eontribntlon  for  aolIiaimiT  Thn  eertalnly 
4»  not.  They  only  mention  eollUon,  leaTins 
tka  law  to  lettla  what  lonea  arise  from  it,  and 
bow  theae  loaaea  are  to  be  aettled.  This  Tary 
case,'  in  the  language  of  my  learned  brother, 
is  not  a  eaaa  in  which  any  question  la  made, 
whether  a  loss  by  eoUisIon  b  within  a  policy, 
. . —    -__H.i    -_  » — -1      jt  ,,  BdoriWad 


Bngllab,  a 


ta  be  witUn  them  alL  Tha  queation,  and  the 
only  question,  in  this  case,  la,  whether  the  loaa 
which  has  actually  happened,  is  or  Is  not  a  loss 
by  eolUsion.  And  how,  then,  is  the  force  of 
those  continental  authorities,  which  declare 
tliat  losses  like  this  are  losses  by  collision,  an- 
niUlatadl  Tha  aUfditeat  reason  U  not  seen 
to  anpposs  that  tba  daelHiona  of  tha  continental 
writars  haTe  been  founded,  either  on  tha  forma 
of  the  polldea  in  use  on  the  continent,  or  on 
any  orunaneea.  Tha  law  of  tbe  plaoa  imposes 
eontribntlon  fat  easea  of  colliaion.  The  con- 
tinental writers  are  authoritiea  to  show  that 
it  foUowB,  not  from  any  ordiuanea  or  from  any 
particular  words  in  continental  poUelea,  but 
horn  tba  general  law  of  insnranea,  and  tha 
reason  of  Ue  thing,  that  the  dis(&arg«  of  this 
eontributlon  is  a  loaa,  oocaaloned  by  colUalon. 

Haay  cases  mlgtat  be  put  to  wtebUih  the 
coostrndJM  for  wbIA  «•  aoBtan^ 
1«L«C  j 


Tha  eaaa  of  capture  la  one.  If  a  neutral  ship, 
inaured  against  capture,  be  actually  eaptnrad, 
carried  in,  and  released,  on  payment  of  costs 


and  a 

to  be  within  ttie  policy.  * 

Suppose,  again,  that  pariahabla  articles,  like 

KTisioDS,  are  slightly  Injured  by  a  atonn,  less 
n  to  the  extent  of  five  per  sent.,  but  that, 
before  the  vessel  raachaa  her  port,  the  affect  of 
time,  acting  on  the  goods  thua  slightly  injured, 
ia  Buch  aa  to  deatroy  all  tbeir  value.  Is  there 
any  doubt  that,  in  such  a  case,  the  whole  loss 
is  to  be  referred  to  tha  storm,  and  so  brou^t 
within  tba  policy  t 

And,  in  reganl  to  tbe  couTeise  of  the  case 
now  before  tha  court,  allow  tha  inquiry,  what 
would  have  been  thought  of  tha  rights  of  ths 
parties,  if  the  galliot  herself  had  not  been  in- 
jured, hut  had  injured  tbe  Paragon  to  tha  OZ- 
tent  of  a  thousand  dollars:  and  auppoae  the 
owners  of  the  galliot  paid  one  half  of  this  sum 
to  tha  maatar  of  the  Paragon;  could  tha  plain- 
tiffs in  thia  suit  have  racovand  'mora  [*101 
than  the  balance  f  Could  ttiey  pocket  what 
thay  had  received  from  the  galliot,  and  recover 
the  whole  amount  of  tha  injury  from  the  de- 
fendants T 

With  a  general  remark,  these  observations 
are  closed. 

This  Teasel  was  Inaured  on  time.  Tha  com- 
merce of  the  world  was  open  to  her.  Bha  waa 
to  dioose  bar  own  track,  from  nation  to  nation, 
or  from  cone  to  sone.  She  was  expected, 
therefore,  to  fall  under  the  dominion  of  varioua 
codea,  and  different  laws;  and  to  conform,  as 
of  necessity  ahe  must,  to  them  all,  aa  she 
should  come  within  the  sphere  of  tbdr  re- 
apectiva  influences.  She  must  encounter  tba 
dangers  which  belong  to  tha  place  where  aha  Is, 
or  where  she  goes;  and  while  acting  fairly,  and 
in  good  faith,  ought  to  be  protected,  aa  within 
tha  policy. 


tiflad  to  this  court  by  the  judges  o 
Court  for  the  District  of  Uaasachnsatts. 

The  defendant,  by  a  policy  of  inaurancs, 
dated  the  1st  of  April,  INfl,  tnsnrwl  tbe  plain- 
tiffs, for  whom  it  may  eonceni,  payable  to  than^ 
eight  thonaaud  dollars,  on  the  snip  Paragon,  for 
the  term  of  one  year,  conunenetaig  tha  risk  on 
ths  13th  of  March,  1B36,  at  noon,  at  Ave  par 
cant.    Tha  policy  contained  the  usual  risks,  and 


another  vessel,  without  any  fault  of  tha  u 
or  crew  of  tha  Paragon;  and  also  Insisted  on  a 
general  average  and  eontribntlon.  Tha  parties 
at  tha  trial  agreed  upon  a  statement  of  faeta; 


Paragon  aalled  from  Hamburg,  In  ^llaat,  for 
Oottenbnrgh  to  procure  a  cargo  of  Iron  for  tha 
United  States.  While  proceeding  down  tbe 
Elbe,  with  a  pilot  on  hoard,  shs  came  In  con- 
tact with  a  galUot,  called  the  Fran  Anna,  and 
sunk  bar.  By  this  acddant,  the  Paragon  lost 
hsr  bowsprit,  jib-boom,  and  anchor,  and  sn» 
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teln«d  other  danuge,  which  obliged  her  to 
pat  into  Cuzhavea,  a  port  kt  the  mouth  of  the 
Elbe,  kod  subject  to  the  jurisdiction  of  Ham- 
burgh, for  repaira.  Whilat  Ijring  there,  the 
oaptain  of  the  galliot  libeled  the  Paragon  In 
the  Marine  Court,  alleging  that  the  lots  of  the 
Tess«l  wtM  caused  bj  the  carcleasness  or  fault 
of  those  on  board  of  the  Paragon.  The  ship 
was  arrested)  but  was  subsequentlj  released  on 
security  being  given  by  the  agents  of  the  own- 
era  to  respond  to  such  damages  as  should  be 
awarded  by  the  court.  Upon  the  hearing  of 
the  eanse,  the  ooort  deeidM  that  the  coUision 
was  not  the  result  of  fault  or  carelessness  on 
either  side,  and  that,  therefore,  according  to  the 
marine  law  of  Hamburgh,  the  loei  was  a  gen- 
eral aTerage  loss,  and  to  be  borne  equally  by 
each  party;  that  is  to  say,  that  the  Paragon 
was  to  bear  one  half  of  the  espente  of  her  own 
repairs,  and  to  pay  one  half  of  the  value  of 
the  galliot;  and  that  the  galliot  was  to  bear  the 
loas  of  one  half  of  her  own  value,  and  to  pay 
108*]  one  halt  of  the  repairs  of  the  'Paragon: 
th«  rcault  of  which  was  that  the  Paragon  waa 


^lliot  (three  thousand  dollars),  after  deduct- 
ug  one  half  of  her  own  repairs  (four  hundred 
dollars).  The  owners  of  the  Paragon  having  no 
funds  in  Hamburgh,  the  captain  was  obliged 
to  rails  the  money  ou  bottomry.  There  bemg 
BO  cargo  on  boanl  of  the  Paragon,  and  no 
freight  earned,  the  Paragon  waa  ooliged  to  bear 
the  whole  loss. 

Upon  this  state  of  facts  the  question  arose, 
whether  in  this  ease  the  contributory  amount 
paid  by  the  Paragon  on  account  of  the  oollision, 
was  a  direct,  positive,  and  proximate  effect 
from  the  accident.  In  such  tense  as  to  render 
the  defendants  liable  therefor.  Upon  this  ques- 
tion the  judges  were  opposed  in  opinion ;  and  it 
has  accordingly  been  certified  to  this  court  for 
a  final  decision. 

That  a  loss  by  a  collision,  without  any  fanlt 
OB  either  side,  is  a  loss  br  the  perils  of  the  sea, 
within  the  protection  of  the  policy  of  insur- 
anoo,  fs  not  doubted.  So  far  at  the  injury  and 
repafra  done  to  the  Paragon  itself  extend,  it  is 
admitted  that  the  underwriters  are  liable  for 
all  the  damages.  The  only  poult  is,  whether 
the  underwriteiB  are  liable  for  the  contribution 
actually  paid  on  aoeount  of  the  loss  of  the 
galliot. 

This  point  does  BOt  appear  ever  to  hare  been 
decided  in  any  of  the  American  courts.  It  is 
proper,  therefore,  to  examine  it  upon  principle, 
and  to  ascertain  what  is  the  true  bearing  of 
Uis  foreign  suthorities  upon  it. 

And  first  upon  principle:  That  the  owners  of 
the  ParaoDB  have  been  compelled  to  pay  this 
contribution  without  an^  fault  on  their  side.  Is 
admitted;  that  it  constituted  a  proper  subject 
of  cognittnce  b^  the  Marine  Court  of  Bam- 
bor^,  the  collision  having  occurred  within  the 
temtorial  jurisdiction  of  that  city,  is  alto  ad- 
mitted; and  that  the  claim  constituted  a 
dutrge  or  lien  npon  the  Paragon,  according  to 
the  local  law,  capable  of  being  enforced  by  a 
prooeeding  in  rem,  is  squally  clear.  Why,  then, 
shonld  not  the  loss  be  borne  by  the  under- 
writers, since  it  was  an  unavoidable  incident 
or  consequence  reanlting  from  the  collision ! 

Iba  argwnent  if  that  in  the  law  of  lasnr- 
S3* 


aaoe,  whioh  governs  the  preaaat  eantnet.  It  te 
a  settled  rule  that  underwritera  an  liable  valf 
for  losses  arisins  from  the  proximate  canaa  of 
the  loss,  and  not  for  losses  arising  from  a  re- 
mote cause,  not  Immsdiately  connected  with 
the  peril.  Causa  proxima  non  remota  apecta- 
tur.  The  rule  is  correct,  when  it  it  understood 
and  applied  in  its  true  sense;  and,  as  Biich,  it 
has  been  repeatedly  recognized  in  thin  court. 
But  the  question,  in  all  cases  of  this  tort,  is, 
what,  in  a  Just  sense,  is  the  proximate  cause  of 
the  loss  I 
The  argument  In  the  present  case,  on  Um 

Set  of  Uio  defendants,  is,  that  the  law  of 
Aibur^  is  the  immediate  or  proximate  cause 
of  the  toss  now  claimed,  ud  tlw  eollision  la 
but  the  remote  causa.  But  surely  this  is  aa 
over-reBnement,  and  savors  more  of  metaphya* 
ical  than  of  legal  reasoning.  If  the  argument 
wers  to  be  followed  *out,  it  might  be  [*10S 
aaid,  with  mon  exactness,  that  the  decree  of 
the  court  waa  the  proximate  cause,  and  t^ 
law  of  Hamburgh  the  remote  cause  of  this  losa. 
But  law,  as  a  jiractical  science,  doea  not  in- 
dulge in  snch  niceties.  It  seeks  to  administw 
justice  according  to  the  fair  interpretation  of 
the  intention  of  the  parties ;  and  deems  that  to 
be  a  loss  within  the  policy,  which  is  a  natural 
or  necessary  consequence  of  the  peril  insured 
against.  In  a  just  view  of  the  matter,  the  col- 
Usion  was  the  sole  proximate  cause  of  the  loss; 
and  the  decree  of  the  court  did  but  ascertain 
and  fix  the  amount,  chargeable  upon  the  Para- 
gon, and  attached  thereto  at  the  very  moment 
of  the  collision.  The  contribution  was  » 
consequence  of  the  collision,  and  not  a  caase. 
It  waa  an  incident  inseparably  connected,  in 
contemplation  of  law,  with  the  sinldng  of  tha 
galliot;  and  a  damage  immediate,  direct,  and 
positive,  from  the  collision.  In  the  common 
case  of  an  action  for  damages  for  a  tort  done 
by  the  defendant,  no  one  is  accustomed  to  call 


verdict  and  Judgment  aaoertained,  but  did  not 

But  let  ns  see  how  the  doctrine  Is  applied  in 
other  analogous  cases  of  insurance,  to  which, 
aa  much  aa  to  the  present  case,  the  sams 
maxim  ought  to  apply>  ^  there  is  any  just 
foundation  for  it  here.  If  there  be  any  com- 
mercial contract  which,  mors  than  an;  other, 
requires  the  application  of  sound  cr 


and  in  the  uniformity  of  the  application  of  rules 
to  it,  it  is  certainly  a  policy  of  insurance ;  for 
it  deals  with  the  business  and  interests  of  com- 
mon men,  who  are  imnaed  to  deal  with  ab- 
stractlans  and  refined  distinctions.  Take  a 
case  of  a  jettison  at  sea,  to  avoid  a  peril  in- 
sured against.  It  is  a  voluntary  sacrifice,  and 
may  be  caused  b;  the  perils  of  the  sea;  but  it 
is  ascertained  long  afterwards,  and  that 
ascertainment,  whether  made  by  a  court  of 
justice,  or  by  an  agreement  of  tbe  parties, 
would,  in  the  sense  of  the  maxim  contended 
for  In  the  argument,  be  the  immediate  canaa 
of  the  contribution,  and  the  jettison  but  a  re- 
mote cause;  and  the  violence  of  the  winds  and 
wavea  »  still  more  reotote  eanae  of  tbe  jettl- 
Petora  14. 
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H«.  Tet  &1I  sach  niceties  are  diiraguded,  wd 
the  nndflmriters  are  beld  liable  for  tha  Icma 
thiu  aiutained  \>j  ths  jettiion,  as  a  general 
•verage.  It  is  no  anaver  to  aay  that  this  U 
now  the  admitted  doctrine  of  the  law;  and 
therefore  it  ia  treated  as  a  loia  within  the 
policy.  The  true  queation  to  be  asked  ia,  why 
U  it  ao  treatedT  General  average,  a«  each,  is 
not,  eo  uoiaiae,  insured  against  in  our  policies. 


reault,  or  incident  (cftU  it  which  we  may)  of 
smme  peril  positively  inaared  against;  as,  for 
example,  of  the  peril*  of  tha  sea.  The  case  of  a 
ransom  after  capture  atanda  upon  similar 
grotmds.  The  ransom  is,  in  a  strict  metaphys- 
ical sense,  no  natural  consequence  of  the  cap- 
ture. It  may  be  agreed  upon  long  afterwariUi 
and  il  we  were  to  look  to  the  immediate  cause, 
it  might  be  said  that  the  voluntary  act  of  the 
1 10*]  party  *in  the  payment  was  the  cause 
of  the  loss.  But  the  law  treats  it  as  far  other- 
wise 1  and  deems  the  ransom  a  necesaary  means 
oi  deliverance  from  a  peril  inaured  against,  and 
acting  directly  upon  the  property.  The  ex- 
penaes  consequent  upon  a  capture,  where  resti- 
tution i«  decreed  by  a  court  of  admiralty  upon 
Um  payment  of  all  the  costs  and  expenses  of 
the  captors,  fall  under  a  similar  eonai deration. 
In  inch  cases,  the  decree  of  the  court  allowing 
th«  costs  and  expenses  may  be  truly  said  to  be 
the  immediate  cause  of  the  loss;  but  courts  of 
justice  treat  it  also  as  the  natural  consequeDce 
of  the  capture. 

A  atill  more  strikinjg  illottration  will  be 
found  in  the  case  of  salvage  decreed  by  a  court 
of  admiralty  for  terrices  rendered  to  a  vessel 
in  distreaa.  The  vessel  may  have  been  long 
before  dismasted  or  otherwise  injured,  or 
«t»ndaned  by  her  crew  in  consequence  of  the 
perils  of  the  winds  and  wavea;  and  the  aalvage 
decreed  in  auch  a  case  would  seem,  at  the  first 
view,  far  removed  from  the  original  peril,  and 
(Uaeonneeted  from  it:  and  yet,  in  the  law  of 
inanrance,  it  is  constantly  attributed  to  the 
original  peril,  as  the  direct  and  proximate 
e*uae;  and  Uie  underwriters  are  held  responsi- 
ble therefor,  although  salvage  ia  not  apeciflcal- 
If,  and  in  terma,  insured  against. 

Theae  are  by  no  means  the  only  Ulustiation* 
of  the  danger  of  introdudng  suu  an  applica- 
tloa  of  the  maxim  into  the  law  of  tnauranca, 
aa  la  now  contended  for.  Suppoaa  a  perlahabla 
cargo  Is  greatly  damaged  by  the  penia  of  the 
aaa,  and  it  should,  in  consequanee  thereof,  long 
afterwards,  and  befOTe  arnval  at  the  port  of 
deatination,  become  gradually  so  putrescent  as 
to  be  required  to  be  thrown  overboard  for  the 
safety  of  the  crew:  the  immediate  cause  of  the 
loaa  would  be  the  act  of  the  master  and  crew; 
but  there  ia  no  doubt  that  the  underwriters 
would  be  liable  for  a  total  loaa,  upon  the  ground 
that  the  curative  causa  was  the  perils  of  the 
•ea.  Suppose  a  veaael  which  ia  inaured  against 
Ara  only,  is  struck  by  lightning,  and  takes  fire; 
and  in  order  to  aave  her  from  utter  deatruction, 
ahe  is  scuttled  and  sunk  in  shoal  water,  and  she 
cannot  afterwards  be  raised;  it  might  ba  said 
that  the  immediate  eanae  of  the  loss  was  the 
acnttling;  but  in  a  tnridleal  aenae,  it  would  be 
attributed  to  tbe  Are;  and  the  underwriters 
would  be  held  liable  therefor.  Suppose  another 
sMt^  that  of  a  vessel  insured  against  all  perils 
but  Are:  and  she  la  ahipwreoked  bjr  a  atonn  on 
1«  Ij.  eO. 


cause  of  the  loss  was  the  fire;  and  yet  there  ia 
no  doubt  that  the  underwriters  would  be  held 
liable  on  the  policy,  upon  the  ground  that  the 
vessel  had  never  been  dolivered  from  the  origi- 
nal peril  of  shipwreck. 

niuatrations  of  this  sort  might  be  pursued 
much  farther,  but  it  seema  unnecessary.  Those 
which  have  been  already  suggested  sufficiently 
establish,  that  the  maxim,  causa  proxima  non 
remota  spectatur,  is  not  without  limitations, 
and  has  never  been  applied  in  matters  of  In- 
surance to  the  extent  contended  for:  but  that 
it  has  been  oonatantly  qualified,  and  constant- 
ly applied  only  in  a  modified  practical  sense,  to 
the  perils  insured  againat.  In  truth.  In  the 
present  case,  *the  loss  oecasioned  by  [*111 
the  contribution  Is  (aa  has  been  already  sug- 
gested) properly  a  conseouence  of  the  collision, 
and  in  no  just  sense  a  subatantive,  independent 

In  the  next  plesL,  how  stand  the  authoritiea 
on  thia  subject  I  The  only  authority  which  haa 
been  cited  by  the  counsel  for  tha  defendants 
to  sustain  their  argument  is  the  case  of  Ue 
Vauz  T.  Salvador,  4  Adolphua  &  Ellis's  Rep. 
420.  That  ease  is  certainly  direct  to  Uie  vetr 
point  now  in  judgment.  It  was  a  ease  of  col- 
lision, where  the  assured  had  been  compelled 
to  pay  for  an  injury  done  to  another  Teasel  by 
tlie  mutual  fault  of  both  veaaals,  aecording  to 
the  rule  of  the  Engliah  Court  of  AdmirsJty; 
which,  in  a  esse  of  mutual  fault,  apportions 
the  loss  between  them.  Lord  Denman,  in  do- 
liverin^  the  opinion  of  the  court,  admitted  that 
the  pomt  waa  entirely  new;  and  after  referring 
to  the  above  maxim,  said:  "It  turns  out  that 
the  ship  (Insured)  had  done  more  damage  than 
ahe  baa  raceived,  and  1*  obliged  to  pay  tha 
owners  of  the  other  ship  to  some  amount 
under  the  rule  of  the  Court  of  Admiralty.  Bat 
thia  ia  neither  a  necessary  nor  a  proximate  af- 
fect of  the  peril*  of  the  sea.  It  grows  out  of  an 
arbitrary  provision  in  the  law  of  nations; 
from  views  of  general  expediency,  not  aa  dic- 
tated by  natural  justice  (possibly)  quite  eon- 
siatent  with  it:  and  can  no  more  be  charged 
on  the  underwriter*  than  a  penalty  incurred 
by  contravention  of  the  revenue  laws  of  any 
particular  state,  which  waa  rendered  inevitable 
by  perila  inaured  againat."    Thii  I*  the  whole 


Buggested  are  well  fouiMled,  it  la  not  supported 
bv  the  analogies  of  the  law,  or  by  the  prind- 
ples  generally  applied  to  poHcle*  of  insurance. 
The  case  of  a  penalty,  put  by  the  learned  judge, 
doea  not  itrike  ua  with  the  same  foroe  aa  tt 
does  his  lordship.  If  any  nation  ahonid  be  ao 
regardieas  of  the  principles  of  natural  juatiea 
aa  to  declare  that  a  vessel  driven  on  >hon  by 
a  storm  should  ba  forfeited  beoauaa  ita  ravenoa 
lawB  were  thereby  violated,  It  would  then  de- 
serve consideration  whether  the  underwriters 
would  not  be  liable  for  the  lose,  a*  an  inevitable 
incident  to  the  ahipwreck.  At  all  events,  the 
point  ia  too  doubtful  in  itself  to  justify  us  in 
adopting  it  as  the  baaia  of  any  reasoning  in  tha 
present  case. 

Ths  case  before  the  King's  Bench  waa  con- 
fessedly new,  and  does  not  appear  upon  thia 
point  to  have  been  much  argued  at  the  bar.    U 
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<winn  t«  hftT*  bMD  d«etded,  prtiidp«ll7,  upon 
Um  gronnd  of  the  Bbaenca  of  aay  authority  in 
tftTor  of  th«  Maund;  and  m  ft  appetr*  to  na, 
In  opposition  to  the  Kiwlogiea  furnished  bj 
oth«r  aeknowledgad  doctrines  ia  the  law  of  in- 

Tha  Ubine  qneition,  howevar,  has  undsrgooe 
the  deliberate  oonsideratiou  of  soma  of  the 
sraatest  maritime  inriita  of  continental 
Bnropei  and  the  recnlt  at  wliich  thay  hava  ar- 
rlTad  to  diraetl7  opposlta  to  that  of  the  King's 
Bsneh.  PotUer  lays  it  down  as,  in  Us  opinion, 
the  clear  result  of  ths  contract  of  Insurance, 
that  the  undenrriters  are  bound  to  pay  not 
only  tha  diraet  loss  occasioned  bj  any  peril  in- 
sured against,  but  all  the  expenses  whlc^  fol- 
lis*]  tow  as  a  eonseqiienca  'therefrom. 
Pothiar,  Traltft  d'Assuranee,  n.  40.  Estrangin, 
a  veny  excellent  modem  commentator  upon 
PotUer  (Bstrangiii's  note),  assarts  that  there 
is  aot  the  sll^test  doubt  on  the  subjeet. 
Emerigon,  whose  reputation  as  a  writer  on  the 
law  of  Inanranee  is  second  to  no  one,  un- 
equirocally  adopts  the  same  opinion.  Bmerig., 
Assur.,  eh.  18,  sec.  14,  pp.  414-»T.  In  abort, 
•11  those  learned  foreigners  hold  tlia  dootrins 
that  whenevar  the  thing  insured  becomes  by 
law  directly  eliargeable  with  any  expense, 
eontribution,  or  loss,  io  eonsequenee  of  a  par- 


such  expei 

they  hold,  not  npon  any  peculiar  provisions  of 
the  French  ordinance,  but  upon  the  general 
principles  of  law  applicmble  to  the  contract  of 
insurance.  In  our  opinion  this  Is  the  just 
sense  and  tms  Interpretation  of  the  contract. 

It  Iws  been  suggested  that  there  Is  a  differ- 
ence between  our  policies  and  the  French  poii- 
das;  the  latter  containing  an  express  enumera- 
tion of  fortuitous  collision,  or  running  foul 
(abordage  fortult),  as  a  peril  Ininred  againit; 
while  in  our  policies  it  falls  only  under  ths 
more  general  head  of  "perils  of  the  sea."  But 
this  furnishes  no  Just  ground  for  any  distino- 
tion  in  principle.  The  reasoning,  if  any,  to  be 
dulTed  from  this  circumstance,  would  seem 
rather  to  apply  with  more  force  in  fa*or  of  the 
plalntifT,  since,  sTen  when  the  risk  of  collision 
to  ipemScally  enumerated,  tha  expanses  and 
ewMbutloB  attendant  upon  it  are  treated  as 


s  nropariy 
attributable  to  that  peril,  and  no  other  Mesas. 

It  may  be  proper  to  remark  that  ths  rule 
which  we  here  adopt,  to  Just  as  Ukely,  In  actual 

Sractlce,  to  operate  farorably  as  unfavorably 
>  the  nnderwriteia.  If  by  tha  collision  the 
dragon  had  bscn  sunk,  and  the  nlliot  saved, 
tha  uodarwriters  would  have  hs3  the  entire 
beneSt  of  the  reciprocity  of  the  rule.  It  would 
sound  odd  that  in  such  a  ease  the  underwriters 
•honld  be  entitled  to  reoeiva  the  fuU  benefit  of 
the  HambOTEh  law  for  their  own  indemnity: 


and  yet  In  the  opposite  ease,  that  they  should 
escape  from  the  burden  imposed  by  that  la 
la  all  foreign  voyages,  the  underwriters 


aesariiy  havs  it  In  oontemplation  that  the  voi- 
scl   insured  must,  or  at  Isaat  may   bs^  mb- 
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SMtad  to  the  operation  of  tke  lawn  of  tha 
areign  ports  which  are  vtolted.  Thoie  very 
laws  may  in  some  cases  impose  burdens,  and  m 
soma  cases  give  benefits,  different  from  our 
laws;  and  yet  there  are  cases  under  policies  of 
insurance,  where  It  U  admitted  that  toe  foreign 
law  will  govern  the  rights  of  the  parties,  and 
not  the  domestb  law.  Such  is  the  known  ease 
of  a  general  average,  eettled  in  a  foreign  port 
according  to  the  lo^  law;  although  it  may  dif- 
fer from  our  own.  Simaods  v.  White,  2  Bam. 
ft  Creee.  806.  In  the  present  case,  the  potiey 
was  on  time,  and  the  vessel  had,  aa  it  were,  a 
'roving  commission  to  visit  any  foreign  [*11S 

Sorti  and  of  course  might  well  bs  presumed  at 
ifferent  periods  to  come  under  the  dominion  of 
various  codas  of  laws,  which  might  subject  her 
to  various  expenditures  and  burdens.  The 
underwriters  have  no  right  to  complain  that 
when  those  expenditures  and  burdens  artoe 
from  a  peril  insured  against,  they  are  com. 

Klled  to  pay  them;  for  they  were  bound  to 
ve  foreseen  the  ordinary  incidents  <4  tbe 
voyags.  SuppoBB  a  vessel  injured  by  the  perils 
of  ths  sea  puts  Into  a  foreign  port  to  repair, 
and  the  license  to  repair,  or  the  repairs  them- 
selves, are  burdened  with  a  heavy  revenue  duty ; 
no  one  will  doubt  that  tha  charge  must  be 
home  by  the  underwriten,  as  an  expense  inci- 
dent to  the  repair:  and  yet  It  might  truly  bo 
said  not  to  ha  the  natural  result  of  the  perD, 
but  only  a  charge  imposed  by  law,  consequent 
thereon. 

Upon  the  whole,  we  are  of  opinion  that  It  be 
eertiSed  to  the  Circuit  Court  that  in  thto  ease 
the  contributory  amount  paid  by  the  Para- 
gon, on  account  of  the  coltision,  waa  a  direct, 
positive,  and  proximate  effect  from  the  acci- 
dent, in  such  sense  as  to  render  the  defendants 
liable  therefor  upon  this  policy. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Btates  for  the  District  of  Uaasa- 
chusetts,  and  on  the  point  and  question  on 
which  the  jud^  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  act 
of  Congress  in  such  cases  made  and  provided, 
and  was  ar(|ued  by  counsel)  on  oonaideration 
whereof,  it  is  the  opinion  of  thto  court  that, 
"in  this  case,  tha  contributory  amount  paid 
by  the  Para^n,  on  account  of  the  collision,  waa 
a  direct,  positive,  and  proximate  effect  from  th^ 
accident.  In  such  sense  as  to  render  the  defend- 
ants liable  therefor  upon  this  policy."  Whars- 
upon  it  is  ordered  and  adjudged  by  this  court, 
that  it  be  so  certified  to  the  said  Circuit  Court. 


•JAMES  ATKINS,  Appellant,    [•114 

H.  AND  J.  DICK  ft  COMPANY,  Appellees. 
Wl    for    injnaation — parties — pleading — fraud. 

A  tdll  for  an  InJunctlDti  was  filed,  allesini  that 
the  parties  ifho  bad  obtained  a  Judcment  at  law 
for  tiie  amoant  of  a  bill  of  eicbain,  of  which  the 
complaiDaDt  was  IndiirBer.  had,  before  the  suit  waa 
fnstltiited,  obtained  paTment  of  the  bill  from  a  sa^ 
sequent  Indorser,  oat  of  funds  of  tbe  drawer  ot 
ths  bill,  oblained.  by  the  subsfquent  ladoraer.  trosa 
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sot  of  tte  dramra.  It  w»  ti«ld  tbit  It  was  not 
avcosMrj  to  makv  the  suba^qucat  iDdorspr,  ^-ho 
vxt  iIlesFd  ID  li>n  made  the  parmeiit,  >  ptrtj  to 
tht    InJuDCtlon    bllL 

In  luch  &  bin  &n  ■lleeitlOD  that  the  amouat  due 
<in  tbe  hill  of  cicbnnire  was  paid,  la  luUkl^nC ;  wltta- 
out  atatlds  thB  value  or  nature  of  tbe  eSei^ta  out 
of  which  the  i>a;ment  waa  made. 

It  ther*  be  taj  one  irauad  upoa  which  a  court 
of  equltj  allordi  relief.  It  la  an  allegatloD  of  fraud, 
pcoTtd  0(  admitted. 

APPEAL    from    the    Cirvuit    Court    of    the 
United  &Utea  for  the  Southern  DUtrict  of 
Uiuiaaippi. 

On  the  »tb  June,  1834,  Cain  A.  Lusk,  mer- 
chanta  of  Alabama,  drew  a  bill  of  exchange  for 
two  thousand  four  hundred  And  Ave  dollars,  on 
Martin  Pleasants  ft  Company,  of  New  Orleuis, 
in  favor  of  the  appellant,  James  Atkina.  This 
bill  was  indorsed  by  Jamea  Atkina  to  Parham 
N.  BoolcBT,  and  was  afterwards  indorsed  to  N. 
•ad  J.  Dick  ft  Company,  tbe  appellees.  The  bill 
wia  protested,  and  the  appellees  brought  a 
luit  against  James  Atkins,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Missis- 
lippi,  to  Maj  Term,  1838,  and  recovered  a 
judgment  for  thirty-two  hundred  and  twenty- 
Ire  dollar!. 

Execution  was  issued  on  tbe  judgment,  and 
iltvy  was  made  on  tbe  property  of  James  At- 
hiisi  who,  in  redemption  of  the  same,  gave  a 
ferthcoming  bond,  with  sureties,  for  tbe  deliv- 
try  of  the  property  to  tbe  marshal  on  the  day 
irf  tale.  The  property  not  having  bean  de- 
liieied  according  to  the  provisions  of  the  bond, 
(ba  marshal  returned  the  bond  as  forfeited; 
irliereby,  according  to  the  laws  of  the  State  of 
Uiuissippi,  it  became,  in  force  and  elTeet,  a 
judgment  against  tbe  obligor  and  his  sureties. 
ne  appellant,  in  order  to  stay  execution  on 
tb*  bond  against  himself  and  tbe  sureties,  filed 
a  bill  on  the  equity  side  of  the  court,  and  ob- 
ttined  an  injunction  against  the  obligora  in  the 
benl 

The  bill  statea  that  since  the  giving  of  the 

(ortheoming   bond   by   the   appellant,   and   hia 

nreties,   be   has   ascertained,   and   does   verily 

Uieve,  that  N,  and  J.  Dick  ft  Company  had 

baen  paid  the  money  mentioned  in  the  bill  of 

exchange,  before  the  institution  of  the  suit  on 

the  same;  but  that  he  had  no  knowledge  of  this 

on  the  giving  of  the  forthcoming  bond  and  its 

forfeiture;  that  he  is  advised,  and  believes,  that 

tbe   bill  of  exchange  was   paid   to  N.  and  J. 

Dick  ft  Company,  by  Parham  N.  Booker,  before 

tbe    action   waa   brought   against   him   on   tbe 

bill;   and  that  the  same  was  paid  because  of 

ll&'j  'effects  placed  In  the  hands  of  Booker, 

br  Lusk,  one  of  the  drawer*  of  tbe  bill.    That 

he  is  advised  and  believea  that  he  would  have 

^d  a  good  and    meritorious    defense    against 

^ooker,   on   account   of   the   elTects   placed    in 

U>«   hands  of  Booker    by    Lusk,    bad    Booker 

wought   an   action  against    him    in    his    own 

n«QM;   and   he  charges  that   the  names  of  N. 

*n4  J.  Dick  ft  Company  have  been  used  to  de- 

*^*.t  him  In  such  a  defense. 

^he  defendanta,  the  appellees,  demurred  to 

^Q*   bill,  and   alleged   the  following   causes  of 

L  It  ia  alleged  In  the  bill  ma  ■  subsUntUe, 
Uad  the  original  ground  for  injunction  of  the 
^t^tntory  Judgment  therein  named,  that  one 
C^rham  N.  Booker  Is  the  actual,  and  not  the 
^^■nlBAl  plaintifl  in  said  jn^gineBt/  that  aa  is- 


dnrser  of  the  hill  of  exchange  (the  basis  of  tbe 
judgment),  next  after  the  complainant  as  the 
first  indorser,  having  paid  the  amount  of  the 
bill  to  tbe  holders,  received  certain  effects  of 
the  drawers,  whose  amount  ought  to  be  credit- 
ed to  complainant;  and  yet  the  said  Booker  la 
not  impleaded  as  a  defendant. 

2.  Nor  is  the  amount,  or  valne,  or  nature  of 
the  effects,  to  charged  to  have  been  paid  to  the 
second  indorser,  specified  in  said  bill;  nor  what 
part  or  portion  waa  discharged,  or  whether  any 
uf  such  effects  proved  productive. 

3.  The  said  bill  contains  no  matter  or 
grounds  whereon  the  court  can  grant  tbe  relief 
prayed  therein. 

The  court  ordered,  adjudged  and  decreed, 
that  the  demurrer  to  the  bill  be  sustained,  and 
tliat  tbe  complainant  have  leave  to  amend  bis 
bill.  It  was  further  ordered,  adjudged  and 
decreed,  that  the  injunction  be  dissolved:  and 
the  complainant  in  the  hill  declined  making  any 
amendment  to  the  bill,  and  put  the  cause  down 
for  a  further  hearing  upon  the  bill  and  demur- 
rer; artd,  after  argument  heard,  it  appearing  to 
tbe  satisfaction  of  tbe  court  that  Parham  N. 
Booker  was  materially  interested  In  the  issue 
of  said  cause,  and  that  the  said  Booker  had 
not  been  made  a  party  to  the  aame,  it  waa, 
therefore,  ordered,  adjudged  and  decreed,  that 
the  said  bill  be  dismissed  for  want  of  proper 
parties  to  the  same,  etc. 

The  case  was  argued  by  Mr.  Cocke  for  the 
appellants,  and  bj  Mr.  Crittenden  for  the  ap- 

For   the   appellant!   It  was  contended — 

1.  That  this  being  an  injunction  hill,  and 
Booker  being  no  party  to  tbe  proceedings  at 
law,  he  was  not  a  necessary  or  proper  party  to 
the  injunction  bill. 

2.  That  the  fraud  charged  should  have  been 
denied  by  answer;  and  that  the  court  below  in 
sustaining  the  demurrer  and  dismissing  the 
bill,  was  guilty  of  manifest  error. 

3.  That  Booker's  rights  and  remedies,  what- 
ever they  may  be,  are  separate  and  independ- 
ent, and  purely  legaL 

4.  On  sustaining  the  demurrer,  the  injunction 
ought  not  to  have  'been  dissolved,  ['lit 
but  leave  given  to  bring  the  other  partiea  be- 
fore the  court. 

Mr.  Cocke  stated  that  he  was  aware  that  it 
is  a  rule  in  equity  that  all  persons  materially 
interested  In  a  suit  ought  to  be  made  parties. 
But  the  court  will  always  look  to  the  object 
of  the  suit  in  determining  the  question  of  the 
necessary  parties  to  it.  Law  library,  vol.  40, 
pages  8,  7. 

It  is  no  part  of  the  object  of  this  bill  to  af- 
fect the  liability  of  Atkms  to  Booker,  <m  At- 
kins' indorsement  to  him.    Booker's  rights  and 


tne  case  oan  be  diapoaed  of  without  prejudice 
to  the  rights  or  interests  of  persons  who  are 
not  made  parties.  A  court  of  equity  wIU  not 
require  persons  to  be  made  parties,  where  the 
circumstances  of  the  case  do  not  warrant  it 
Story's  Equity  Pleading  78.  aui  the^aufh^rl- 
ties  there  aUUd.  ,!b,T:.a0^rC 
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Thit  b  not  an  original  bill.  In  ut  iDJnncUon 
■tiit,  no  objection  can  be  taken  on  the  ground 
.!._.  _.._._, "e  not  made  partlea.  Law 


that  abient  persons  t 
Ubrary,  vol.  49,  pasi 
WttatcTer  rights  B< 
law  or  in  equity,  ~ 
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X)ker  may  have  either  at 
B  predicated  from  the  lia- 
Ulitiei  of  Atkina  to  Booker,  on  Atkini'  in- 
dorsement to  him.  Elach  indorsemEnt  li  in  the 
nature  of  a  new  bill.  It  conititntH  a  para- 
mount, Beparate,  distinct,  and  independent 
contract.    Inter; 


ntermediate  indoreera,  or  indorsees. 


ry  notes,  and  at  law.  Law  Ubrarjr,  vol.  60, 
Mge  lei;  Ward  t.  Vanbokklen,  2  Paige's  Rep. 
889;  irCartj  t.  Graham,  2  Simmons'  Rep.  286; 
a  Atkins'  Rep.  £36, 

The  merita  of  the  case  between  Atkins  and 
N.  and  J.  Dick  &  Companj,  can  be  determined 
without  affecting  the  interest  of  Booker;  and 
it  is  the  duty  of  the  court  to  decree  between 
the  parties  before  them.  Russell  t.  Gark's 
Executor,  T  Cranch,  US.  Booker's  rights  could 
.  not  be  affected  bj  the  decree  of  perpetual  in- 
jmiction  against  K.  and  J.  Dick  &  Company. 
Wendell  t.  Van  Rensselaer,  1  Johns.  437;  7 
Conn.  Rep.  437;  Jay  v.  WJrti,  1  Wash.  Cr.  C.  C 
Rep.  G17.  He  was  not  named  as  a  party  de- 
fendant, noT  was  process  prayed  against  him,  or 
hi*  intOTest  to  be  affected.  He  was,  therefore, 
BO  proper  party.  Verplank  v.  The  Mercantile 
Insurance  Company,  2  Paige's  Rep.  438;  The 
Executor*  of  Brasher  t.  Van  Courtlandt,  2 
Johns.  C.  R.  846;  Lucas  v.  The  Bank  of  Darien, 
S  Stew.  AUbama  Rep.  280;  Lyie  r.  Bradford, 
7  Monroe  Rep.  113.  There  was  nothing  de- 
manded of  Booker,  and  therefore,  he  should  not 
ba  made  a  party.  Kerr  t.  Watts,  t  Wheat. 
Rep.  660. 

tt»A  Booker  been  made  a  party  in  equity,  he 
could  have  claimed  that  he  was  not  a  party  in 
the  suit  at  law.  That  his  rtehts  were  purely 
legal,  distinct,  separate,  and  mdependent,  con- 
IIT*]  lined  'alone  to  Atkins'  Indorsement  to 
bim,  and  have  claimed  to  be  restored  to  his 
remedy  at  law;  and  It  would  have  been  allowed 
to  him.  2  Btoiy"*  Equity  Pleading,  p.  172,  sec. 
885;  p.  172,  see.  8fi7;  Marine  Insurance  Com- 
paq t.  Hodgson,  7  Cranch,  336. 

U  the  auit  at  law  of  N.  and  J.  Dick  ft  Com- 
ranr  agalnat  Atlda*  waa  really  for  the  use  of 
BooVer,  hia  name  should  have  been  placed  on 
the  record  as  the  cestid  que  use;  by  concealing 
hia  oonnection  with  the  suit,  he  has  no  right  to 
shift  the  onn*  probandi  as  to  the  matters  In 
litigation,  or  to  have  the  advantages  which  his 
situation,  as  a  defendant  in  chancery  wonld 
Kiva  bim.  Thi*  would  be  a  fraud  on  Atkins' 
defense  againat  Booker,  at  law.  Courts  of 
equity  would  never  allow  the  success  of  such 
a  fraud.  The  demurrer  is  in  bad  grace;  and  it 
may  be  worthy  of  inquiry,  upon  what  princl- 
pl«a  do  N.  and  J.  Dick  &  Company  demur  T  It 
weuld  be  against  conscience  to  execute  a 
Judgment  at  law,  thus  situated.  Marine  In- 
aui«nce  Company  v.  Hodgson,  7  Cranch,  3S2. 

The  fact  is,  Booker  can  only  be  used  in  the 
Injunction  case  u  a  witness.  Fenton  v. 
Hnghea,  7  V«mt,  Jon.  Rep.  2BT;  I  8.  Ct.  Rep. 

TIm  bill  tnslnuatea  that  Booka  la  the  insti- 
gator, and  it  may  be  that  be  may  be  an  un- 
willing  witneaai  but  AUdm  la  antitlwl  to  the 


answer  of  N.  and  J.  DIek  ft  Compajiy,  and  tba 
testimony  of  Booker. 

If  it  be  true,  as  charged,  tliat  the  bill  of  «x- 
chanze  has  in  fact  been  paid;  it  matters  not 
by  whom  or  how;  the  right  of  N.  and  J.  Dick  ft 
Company  to  liave  an  action  again  for  tba  moB< 
ey,  was  gone  both  at  law  and  in  equity.  Thej 
have  no  right  to  t>e  paid  twice.  If  they  couli 
have  no  action  for  themselves,  it  is  diilicult  to 
perceive  upon  what  principle  they  could  hava 
an  action  for  another.  By  the  payment  of  the 
bill  of  exchange,  it  was  cancelled  by  law. 

It  i*  time  enough  for  Atkins  to  litigate  hi* 
right*  with  Booker,  both  at  law  and  in  equity, 
when  Booker  shall  sue  Atkins  m  Atldna'  in- 
dorsement to  Booker. 

It  is  therefore  claimed  tliat  the  deereaofUw 
court  below  ahould  be  reversed,  the  deraurr«r 
be  overruled,  and  leave  granted  to  N.  and  J. 
Dick  ft  Company  to  answer  the  bill. 

Mr.  Ciittenden,  for  the  appellee*,  contended 
tliat  the  bill  of  the  appellant*  waa  properly 
dismissed  by  the  Circuit  Court,  for  want  tt 
proper  partie*,  and  for  want  of  equity. 

^e  Cirenit  Court  allowed  the  oomplalnanl 
to  add  proper  parties;  but  this  he  refused,  and 
went  on,  notwithstanding  this  permission.  Ae- 
cording  to  the  allegation*  of  the  bill,  not  only 
Parham  N.  Booker,  but  all  the  sureties  in  the 
forthcoming  Iiond,  given  to  the  marshal,  ahould 
have  been  made  parties  to  the  suit,  according 
to  their  interest  in  relation  to  the  matters  al- 
leged in  it;  and  in  order  to  enable  the  court 
to  settle  at  once  the  whole  rontrdverey.  Mcln- 
tire  V.  IIughi-B,  4  Bibb,  187;  3  Monroe,  308;  4 
.\tonioe,  386;  3  J.  J.  Marshall.  44;  Uacey  ft 
Co.  V.  Brooks,  4  Bibb,  238;  Turner  v.  Cos, 
G  Litt.  Rep.  176;  Cummins  v.  Boyle,  1  J. 
J.  Marshal],  481. 

•The  whole  equity  asserted  by  the  [•!!• 
appellants,  grows  out  of  the  acts  of  other*  than 
those  of  N,  and  J.  Dick  ft  Company.  It  1* 
alleged  that  Booker  is  now  prosecuting  the  mit 
on  toe  bill  of  exchange,  in  the  name  of  N.  and 
J.  Dick  ft  Company;  and  yet  lie  is  not  made  a 
party. 

The  assignor  of  a  judgment,  when  a  bill  b 
filed  against  the  parties  to  the  judgment,  must 
t>e  made  parties  to  the  bill.  The  proceedins 
here  i*  against  an  alleged  nominal  party;  and 
yet  the  real  party  in  not  allowed  an  opportunity 
to  be  heard.  If  the  appellant  is  successful  in 
this  proceeding,  Booker  will  not  be  prevented 
suing  on  the  bill  of  exchange,  if  be  gets  poa- 
session  of  it.  Thus  the  controversy  l>etween 
the  parties  to  the  bill  of  exchange  will  not  be 
settled  by  the  present  proceedings. 


This  is  an  appeal  from  *  decree  of  the  Cirenit 
Court  of  the  United  SUtes  for  the  Southern 
District  of  Mississippi. 

Tbe  appellant  was  the  payee  of  a  bill  of  ex- 
change drawn  by  Cain  ft  Lusk,  which  ha  In- 
dorsed to  Parham  N.  Booker,  who  indorsed  it 
to  N.  and  J.  Dick  ft  Company. 

The  bill  having  been  dishonored.  Dick  ft 
Company  brought  suit  thereon,  and  recovered 
a  judgment  against  Atkins,  the  Srst  indoraer. 

Upon  this  Judgment  an  execution  was  issued, 
a  forthcoming  bond  was  taken  and  forfeited; 
by  raason  whereof,  tbe  bond,  Hcording  t«  a 
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t  MisRiulppi,  had  the  force  of  *  judg- 
vBui,  un  whicli  executioD  wa«  itiued. 

Atklu  tbereupoD  filed  hii  bill  in  equity,  in 
wbich  he  Alleged  that  he  had  asoertained,  and 
mil/  believed  that  Dick  ft  Company  had  been 
paid  the  amount  of  the  bitt  of  exchange  before 
the  institution  of  tlieir  suit  againit  him;  but 
that  he  had  do  knowledge  of  it  at  tho  time  of 
tho  giving  and  forfeiture  of  the  forthcoming 
bond.  That  be  waa  advised,  and  verily  be- 
Ueved  that  the  bill  of  exchange  waa  pud  to 
Dick  ft  Company  by  Parham  N.  Booker,  be- 
fore the  Buit  was  brought  i  and  that  it  waa 
paid,  because  of  etTects  placed  in  the  hands  of 
said  Booker  by  Lusk,  one  of  the  drawers  of  the 
bill  of  exchange.  That  he  was  advised  and  be- 
lieved that  he  would  have  had  a  good  defense 
against  Booker,  on  account  of  said  effecta  re 
eeived  by  him  from  Lusk,  with  which  to  paj 
the  bill,  in  case  said  Booker  had  sued  in  hii 
own  name  thereon.  That  the  names  of  Dick 
ft  Company  were  used  with  the  intent  to  defeat 
him  of  tliat  defense,  in  caxe  he  became  advised 
that  aatd  elTecta  had  been  placed  in  the  hands 
ttf  Booker  by  Lusk,  with  which  to  pay  and 
satisfy  the  bill.  The  bill  charged  that  in  these 
proceedings  the  appellant  had  been  most  pal- 
pably defrauded;  and  that  in  order  to  consum- 
mate the  fraud,  Dick  ft  Company  had  caused 
execution  to  issue  on  the  judgment  creattHj  by 
the  forfeited  forthcoming  bond,  which  waa  then 
in  the  banda  of  the  marshal;  and  it  prayed 
an  injnnction,  a  perpetuation  thereof,  and  for 
general  relief.  An  injunction  was  granted. 
119*]  The  defendants  demurred  *to  the  hilt, 
assigning  three  causes  of  demurrer,  to  wit: 
1.  That  Booker  was  not  made  a  party.  2.  That 
neither  the  amount,  nor  the  value,  nor  the  na- 
ture of  the  effects,  charged  in  the  bill  to  have 
been  paid  to  the  second  indorser,  waa  specifled, 
and  that  it  was  not  stated  what  part  or  por- 
tion waa  discharged,  nor  whether  any  of  sudi 
effects  proved  to  be  productive.  3.  That  the  bill 
eoutained  no  matter  or  grounds  on  which  the 
eonrt  coold  grant  the  relief  prayed  for.  Tha 
court   sustained    the   demurrer,   and   gave   the 

Elaintiff  leave  to  amend  his  bill;  and  he  declin- 
ig  to  make  any  amendment,  they  dissolved 
the  injunction,  and  dismissed  the  bill  for  Want 
of  proper  parties. 

from  that  decree  this  appeal  was  taken.  The 
defendants,  having  demurred  to  the  bill,  in  the 
consideration  of  the  case,  we  are  to  take  all  its 
aUwatloDs  to  be  true. 

It«  bill  is  somewhat  InartlQcIally  drawn; 
hst  It  iubatantially  alleges  that  before  the  in- 
stitution of  the  suit  at  law  against  the  plaintiff, 
the  amount  of  the  bill  of  exchange  in  question 
had  been  paid  to  Dick  ft  Company,  by  means 
of  effects  furnished  by  one  of  the  drawers.  The 
particular  language  of  the  allcgntion  is  that  it 
was  paid  to  them  because  of  ciTectB  placed  in 
the  nanda  of  Parham  N.  Booker,  by  Lusk,  one 
of  the  drawers.  Now,  we  understand  the  im- 
port of  this  to  be  that  these  effects  constituted 
the  means  by  which  the  payment  was  effected; 
whether  Booker  sold  the  effects,  and  paid  the 
bill  out  of  the  proceeds  of  the  sale,  or  detained 
them  himself,  and  in  their  stead  advanced  their 
value  in  money.  Is  an  inquiry  of  no  moment; 
heeaose  in  either  aspect  of  the  case,  the  effect 
would  be  that  the  bill  was  paid  by  means  fur- 
nished by  one  at  tha  drawen.  And  upca  this 
1«  Ih  ed. 


state  of  facta,  Et  Is  clear  that  the  nae  opera- 

lion  which  satisQed  the  claim  of  Dick  ft  Com- 
pany, at  the  same  time  extinguished  all  the 
lights  as  well  as  liabilities  growing  out  of  the 
bill  of  exchange;  because  they,  bemg  the  last 
iudorsera,  were  the  persons  entitled  to  receive 
the  amount  of  the  bill;  and  the  drawers  being 
liable  to  ever?  other  party,  and  the  funds  by 
which  the  payment  waa  effected  being  furnished 
Ijy  them,  there  was  no  longer  any  person  who 
could  have  a  claim  against  any  other,  founded 
upon  a  bill  thus  paid. 

Upon  this  view  of  the  subject,  the  question 
is,  whether  a  party  who  has  received  payment 
of  his  debt,  shall  be  permitted  by  a  court  of 
equity  to  avail  himBeff  of  a  judgment  at  law, 
to  enforce  a  second  payment;  and  that,  too, 
against  a  party  who  did  not  know  of  that  pay- 
ment until  after  the  judgment  was  obtamed. 
To  state  such  a  proposition  is  to  answer  it. 

The  bill  further  charges  the  defendants  wjth 
fraud,  and  this,  too,  is  admitted  by  the  demur- 
rer. If  there  be  any  one  ground  upon  wbich 
a  court  of  equity  affords  relief  with  more  un- 
varying uniformity  than  on  any  other,  it  Is  an 
allegation  of  fraud,  whether  proven  or  admit- 
ted. Whilst,  therefore,  a  case  stands  before 
us  upon  such  a  bill  and  demurrer,  we  cannot 
hesitate  to  say  it  must  be  considered  as  enti- 
tling the  party  to  the  aid  of  a  court  of  equity. 

*It  is  contended  that  Booker  ought  to  {*iaO 
liave  been  made  a  party.  And  the  ground 
taken  is  (and  this  is  the  Brat  causa  of  demurrer 
assigned)  that  every  person  ought  to  be  made 
a  party  who  has  an  interest  in  the  subject  of 
controversy;  and  it  is  said  that  Booker  is  In 
that  situation.  We  think  that  he  has  no  inter- 
est in  the  object  of  this  suit;  in  other  words, 
that  he  is  not  Interested  in  the  question  be- 
tween these  parties.  The  ground  of  equity  is, 
that   Dick   ft   Company,   the   plaintiffs   in   the 


udgment    at    law,   received  payment    of   the 
imount  recovered  by  them  before  they  b 
their  suit.     Now,  if  he  were  made  a  party  a 


.11,  it  must  be  as  defendant.  But  the  plaintiff 
neither  sought,  nor  could  he  obtain,  any  decree 
against  him.  He  only  asked  a  perpetual  in. 
junction  against  Dick  ft  Company,  on  the 
ground  of  inequity  attaching  upon  them  per- 
sonally. If  the  plaintiff  should  prevail  against 
them.  It  would  oe  upon  the  ground  that  the 
amount  of  the  bill  had  been  paid  to  them 
by  the  drawers:  supposing  that  to  be  tha 
case,  then  Booker  would  not  be  liable  to 
them  as  Indorser.  If,  on  the  contrary,  the 
plaintilT  should  fail,  Booker's  rieht  would  in 
nowise  be  eoucluded  or  affected;  but  if,  aa  in- 
doner,  he  should  be  liable  to  Dick  ft  Company, 
then,  as  indorser,  he  could  recover  against  the 
plaintiff,  Atkins,  as  indorsee  to  him.  But  again: 
Booker's  right  and  liability  upon  the  bill  are  at 
law.  We  cannot,  therefore,  perceive  any 
ground  upon  which.  In  a  contest  between  two 
parties  to  a  bill,  founded  upon  an  allegation  of 
equity  attaching  personally  to  one  of  them,  a 
third  party  can  oe  brought  Into  a  court  of 
equity  to  mingle  in  that  litigation,  when  the 
attitude  In  which  he  stands  Is  purely  legal.  If 
r.he  equity  attached  to  him,  then  he  ought  to 
be  made  a  party;  but  as  It  does  not,  a  court  of 
equity  is  not  the  forum  In  which  to  discuss  or 
to  decide  either  his  right  or  liability.  A  rmrj 
familiar  case  will  illustrate  thin  principle.    Sup- 

tai 


Btn>Bnn  Comr  or  tbb  UirtTB)  Statu. 


poM  Ml  obligM  to  Ki»tni  a  bond,  on  which  th« 
aaalgnoe  recDvers  a  judgment,  where,  b^  itat- 
nt*,  he  ma;  sue  In  hie  own  name;  and  tliat 
Um  obligor  thereupon  file*  his  bill  in  equity, 
praying  for  a  perpetual  injunction,  on  the 
STDund  of  lorn*  equity  attaching  upon  the  ob- 
ugee  Ijefora  th«  Msignment.  m  lueb  a  case, 
the  BBsignor  mtut  be  made  a  part  j,  because  he 
is  directly  intareated  In  discnsBing  the  equity 
alleged  to  exist  agaioat  him.  But  if,  on  the 
eontrary,  the  bill  were  Died  upon  the  ground  of 
aome  equity  not  eiilting  aninst  the  assignor, 
but  arising  between  the  obligor  and  aaatgnee, 
after  the  aaaignment,  then  there  would  be  no 
pretense  for  saying  that  the  asslRuor  ought  to 
DC  a  party:  plainly,  because,  in  that  particular 
question  he  has  no  interest  whatsoever.  Which- 
avar  way  that  queetion  may  be  decided,  the  re- 
lation  between  the  assignor  and  assignee,  and 
the  liability  of  the  former  to  the  latter,  groW' 
Ing  out  of  the  assignment,  are  purely  (ques- 
tions of  law;  wholly  unaffected  by  the  decision 
of  the  case  in  equity. 

The  second  ground  of  demurrer  is,  that 
neither  the  amount,  nor  ralue,  nor  nature  of 
the  elfecta  charged  to  have  been  paid,  is  speci- 
fied; nor  is  it  stated  what  portion  of  the  debt 
was  discharged,  nor  whether  any  of  lueh  ef- 
fects proved  to  be  productive.  This  eauae 
Itl*]  *of  demurrer  we  consider  altogether 
untenable.  The  allegation  in  the  bill  Is  that 
the  money  mentioned  in  the  bill  of  ezchtinge 
was  paid  to  Dick  A  Company.  This  allegation 
covert  the  whole  equity  of  the  case;  because  it 
assert*  that  there  was  a  payment,  and  that,  a 
payment  of  the  money  mentioned  in  the  bill, 
that  is,  the  whole  amount  of  the  bill. 

The  third  c«use  of  demurrer,  that  there  is  no 
ground  laid  in  the  bill  for  relief,  has  been  al- 
ready discussed;  and  we  have  shown  that  the 
bill  does  contain  snfHciant  allegation  to  entitle 
the  complainant  to  the  aid  of  a  court  of  equity. 


seeded  In  in  conformity  with  this  opini 
as  to  equity  aod  Justice  shall  pertain. 


Ill*]  •GEORQE:  BUl^AN,  Plaintiff  In  Error, 


THX  LBBSEE    OP   JOHN 
Thomaa  E.  Mercien,  who  Burrlved  John  Hone, 
Defendant  in  Brror. 

Right  of  company  Incorporated  by  New  York  to 
hold  land  in  Pennsylvania — nature  and  pow- 
ers of  a  corporation  outside  of  Ita  own  State. 

Tie  Leslslatiire  af  tbt  Btale  of  New  Toit.  on  the 
Uth  of  April.  1B28.  Inconmrated  "The  New  Tork 


and  Bchurtklll  Coal  CompaDr."  Me  act  of  |B«0^ 
pocatlon  waa  (nnted  lor  tbe  purpose  of  sanplvlni 
Ihe  clt;  of  New  York  and  Its  dclnlty  with  coali 
and  the  eompsnj  bavins,  at  great  eipensc,  secured 
by  purchase,  valuable  and  eiteaalv*  coal  lands  la 
PenDnlTanla.  tbe  I^dslature  ol  New  York,  lo  Dia- 
■Dote  tbe  «uppl7  of  coal  as  (oel,  granted  tlie  Incor. 
poratloQ,  with  the  usaal  powers  o(  a  bodj  eorpo- 
rate,  giving  to  It  the  powers  to  pnrchaw  and  bold 
lands,  to  promote  and  attain  the  objecta  of  tbe  In- 
corporation. Tbe  redUls  la  tbe  act  af  Incorpora- 
tion show  that  this  power  was  granted  wltb  special 
reference  to  tbeparcbsse  of  lands  In  the  State  of 
PannnlTUita.  Tbe  rlgbt  lo  hold  tbe  Lands  so  pnr- 
chased  depends  on  tbe  assent  or  permlssloD,  «x- 
presa  or  tmplled,  ol  the  Btata  of  PennsTlvauia. 

Tbe  pollc;  of  tbe  Bute  of  Pennijlvania  on  the 
subject  of  boldlng  lands  In  tbe  State  bj  corpora- 
ttons.  Is  clearlj  Indicated  bf  tbe  Act  of  tbe  Lcgla- 
lature  of  FennevlTanla  of  April  6,  1833.  Land* 
held  bj  corpoiatlani  of  tbe  State,  or  of  anr  other 
8tate.  witbant  lleeoK  from  the  Commonneallb  of 
PeDDajlvanla.  arc  subject  to  torfplture  to  the  com- 
Djonwealth.  Bnl  everr  such  corporaltoti.  Its  feof- 
fee or  ttvStn.  bold  sad  retain  the  sitmE,  to  be  de- 
vested or  dlaposBeaaed  br  tbe  Co  mm  on  wealth,  t^ 
due  coarse  of  law.  Tbe  plain  Interpretation  of  this 
■tatate  Is  tbst  until  the  claim  to  a  forfeiture  la  as- 
serted bjr  tbe  State.  tb«  land  Is  held  eubject  to  b« 
devested  b;  due  eoarae  of  law.  Inatltulrd  bj  tha 
Commonwealtb  alone,  and  (or  Its  own  use. 

Tbe  Supreme  Coart  o(  Pennsrlvania  having  de- 
cided tbat  a  corporation  baa,  In  that  State,  a  right 
to  purchaee.  bold,  and  eonver  laod.  UDtll  aome  act 
ts  done  bf  the  government,  according  to  Its  own 
laws,  to  vest  the  eststa  In  Itself ;  tbe  estate  ma^  re- 
main In  a  corpatatlan  so  intrcbaslnE  or  ho'dlng 
lands;  bat  sneb  eatate  Is  defeaalble  dt  the  Com- 
monwealth. This  being  tbe  law  of  I'ennarlvanla, 
It  mast  aovem  In  a  case  where  land  In  Pennsyl- 
vanls  bad  bern  parchaied  bj  a  corporation  created 

Sthe  Leirlalatnre  of  New  York,  for  the  pnrposs 
BQpplyIng  coal  from  Pennarlvaula  to  tbe  cltj  o( 
New   Tor*. 

The  case  of  Fairfax  v.  Banter,  T  Crancb,  691, 
cItMt  wltb  approtwtlon. 

In  the  caae  of  the  Bank  Of  AuKUSta  v.  Barle,  II 
Petera.  GBl.  and  In  varloaa  other  caaea  decided  lo 
tbe  Sopreme  Coart.  a  corroratlon  Is  considered  an 
artlBclal  being,  exlatlng  only  in  contemplation  of 
law ;  and  belns  a  mere  creature  of  law.  it  poeaenBea 
only  those  properClea  whkb  the  charter  of  Its  crea- 


either 


s  Ind- 


—  .._  .>.j Jorporatlon 

by  statute  mait  depend  for  their  powers,  and  the 
mode  of  eierclalni;  them,  upon  the  true  constnic- 
tlon  of  the  statu te. 

A  cornorstloD  can  have  no  lejral  eilstence  ont  ot 
the  Boverelnnty  by  which  It  la  created :  as  It  eitsta 
only  In  conleioplJitlon  of  Inw.  anil  by  force  of  the 


oblleat. 


can  hav 


State  onlv.  yet  It  do*e  not  follow  that  lu  eilst(>nee 
tbere  wilt  not  be  reeoanlied  In  other  places :  and  Ha 
reaidence  In  one  State  crpatee  no  Inanperable  ob- 


Sve  It  aathorlty  to  make  •nch  contracts.  Yet  a_ 
the  case  of  a  natural  person.  It  I*  not  necesssry 
that  It  nhould  actually  exist  In  tbe  sovereignty  In 
which  the  contract  Is  made.  It  Is  snlHcIent  tbat  Its 
existence,  as  ao  artlflclal  oerson  In  the  Btate  of  Ita 
creation.  Is  acknowtedced  and  rerognlaed  by  the 
Stste  or  natlOD  where  tbe  deallnic  takpa  nlaee.  and 
tbat  It  Is  permitted  bv  ttie  Iswi  ot  tbBt  niace  to  es- 

erclae  tbe  powers  with  v-"-"-  "  ' ■* • 

"-♦ry  power  which   s 

ler   State,  depends  fv.    ....    j    -^ —   — - 

ot  the  sovereign^  In  which  It  la  exercised ; 
a  corporation  can  make  no  valid  conttset 
without  tbe  ssactlon,  express  or  Implied,  of  anrh 
sovereignty,  unless  a  case  should  be  preqented  In 
which  the  right  claimed  by  the  corporation  abODld 
— pear  to  be  secnred  by  tbe  Constitution  of  tho 
ilted    State*. 


a  of  a 


.relgnty  which  cre- 
ated It. 

The  domicile  of  a  corporation  la  tbp  legal  jarlt- 
dletlon  .^r  lia  orljiln,  Irreapecllve  of  thp  residence 
•I  Its  olOcer*  or  the  plare  where  Ita  biisloeas  li 
ttanaacted.  It  cannot  migrate  from  one  sovcr- 
»■! 


elgnty  to  another  so  aa  to  have  a  local  exiatence  In 
tbe  latter  sorereUnt;.  Stephens  v.  pbcenli  loa. 
Co.  41  N.  T.  1B4 :  Merrick  v.  Van  Santvord,  84  N. 
y.  208. 

But    the    eharler   of   a    corporation    may    eonr«r 

pon^rs  without   terrllorlal    llmltallDni.    and    tbe«e 

may  be  exerclaeil  elaewhere  It  tbey  come  In  cod- 

Fel«M  14. 


RtntTAN  *.  TnK  Lrastx  or  Cobtd  et  i 


!••*]  *T1T  HTor  to  tlie  Circuit  Court  of  the 
1     United  States  for  the  Eutern  DU- 
triet  of  PeDDsylT«nia. 

This  wkt  an  AOtioB  ot  ateetment,  brought 
in  the  (Sreuit  Court  of  the  Diatriet  of  PeansjI- 
vuiiA,  bj  the  defendant  in  airor,  the  \emee  of 
John  S.  Cotter  and  Thomas  K.  Mercien,  olti- 
xens  of  New  York,  for  the  recovery  of  a  tract 
of  land  Id  Nonre^an  township,  Schnylitlll 
Countj,  Pennsylvania.  The  defendant  in  the 
Qrenit  Court  waa  in  posBesaion  of  tbe  land. 

The  title  of  the  leSBOrs  of  the  plaintiff  below 
waa  founded  on  a  patent  from  tbe  Common- 
wealth of  Fenniiylvania,  dated  December  £3, 
ISSi,  to  Beniatnio  Pott,  granting  three  hundred 
acTM  of  land  to  liim,'  in  SchuTlkill  County; 
•uirey  of  the  land,  and  a  deed  executed  on  t 
ITth  of  March,  1930,  by  which  the  patentee 
oonveyed  the  land  to  John  0.  Coster,  John 
Hoo«,  Moaes  Jaquea,  and  Thomas  K.  Mercien, 
of  ths  city  of  New  York,  trusteee  for  the  stoclc- 
holdera  of  the  corpomtion  known  under  the 
nwne  of  the  New  York  and  Schuylkill  Coat 
Company,  as  well  for  such  persons  as  were  then 
■tockholden,  as  for  such  penons  as  might  aft- 
arwards  become  atockholaera. 

The  New  York  and  SchuylkiU  Coal  Com- 
Mny  was  incorporated  by  the  L^islature  of 
New  York  on  the  18th  of  April,  1S23. 

Uoaet  Jaquea,  one  of  the  trustees,  by  direc- 
tion of  the  company,  conveyed  the  right  and 
interest  in  the  land  held  by  him  under  the  deed 
from  Beojamln  Pott  and  wife  to  the  other 
trustees,  on  tbe  same  uses  and  trusta.  The  les- 
son of  the  plaintiff  in  the  Cirouit  Court  sur- 
TiTed  John  Hone. 

Tbs  defendant  below,  withont  offering  any 
eridence,  insisted  and  prayed  the  cotut  to 
Asrge  the  jury  that  the  plaintiff,  upon  the 
evidence,  was  not  entitled  to  recover;  but  the 
eonrt  gave  tbe  contrary  direction. 


aict  with  no  restriction*  of  local  law.  Ibid  j  I  Pot- 
ter oQ  Coni.  sec  10.  p.  12,  IS ;  Potter  v.  Dank  ot 
Jtbaca.  T  Hill,  SSO. 

A.  private  corporation,  whose  charter  has  been 
mulled  b/  one  State,  cannot  bald  loHtlDtrB,  pan 
votes,  sod  exereia*  powers  Id  aDotber  State.  It 
can  tija  no  legsl  exlsteoce  out  of  tbe  soverelgntT 
kr  which  It  la  crasted,  moat  dwell  In  tbe  place  of 
lua  ccestlon.  sod  cannot  migrate  to  another  aov- 
srelSDtr.  Banh  of  Annsta  v.  Barle,  18  Pet.  BID; 
ftmiTSO  V.  Csrter,  supra ;  Ohio  B.  B.  Co.  v.  Wheel- 
■r.  1  Black.  286;  1  aumn.  t9;  Ulller  T.  Ewer,  S9 
wW.  5W;  1  Btatchf.  C.  C.  628;  Anc-  *  Ames  on 
Corp.  see  104  ;  Potter  on  Corp.  sec  10.  note. 

A  niporatloD  dnlj  organised  and  acting  In  the 
Btati  grsDtlag  the  darter,  mav.  bj  vote  tranimlt- 
ted  eJsewbcre,  or  t>r  so  sgest  aolv  conatitDted.  act 
ud  contract  berond  tbe^tate  of  Its  creation.  II 
throogb  the  Intervention  of  sgenta.  make 
eta  wllhtn  the  scope  of  Its  ILmlted  power,  In 

.  les  In  which  it  does  not  reside.    A  corpora- 

Um,  keeping  witbtn  tbe  scope  of  Its  general  pow- 
.„   _ ._.-  —  ijna  it^if  to  do  anv  set  at 


The  Jury  having  gives  a  verdict  for  tba 
plaintiff  below,  in  conformity  with  the  direc- 
tions of  the  court,  and  a  judgment  having  been 
entered  on  the  same,  the  deAndant  prosecuted 


whom  was  Mr.  Sergeant,  for  the  defendant. 

Mr.  Ingeisoll,  for  the  plaintiff  in  error,  taid 
,  that  the  case  of  The  United  States  Bank  v. 
Earle,  13  Peters,  SST,  rendered  much  argument 
unnecessary.  From  that  case  he  gathered,  1. 
That  corporations  are  local  as  well  as  artificial 
bodies;  2.  With  no  powers  but  what  charten 
create;  3.  Eapectallf  do  extraterritorial  pow- 
ers, but  by  comity ;  4.  That  although  courts 
may  award  the  comity  of  the  State;  6.  Yet  it 
must  not  be  contrary  even  to  the  policy  or  tbe 
interest  of  the  State;  still  less  Its  law,  written 
or  common;  S.  That  corporation  may  act  ez- 
traterritoriatly,  hj  sgents.  Whether  this  was 
'the  burden  of  diaproving  the  comity,  [*iad 
might  be  questioned;  but  ne  assumed  it  so  far, 
to  show  the  general  rule  of  Pennsylvania;  If 
the  defendant  appeals  to  an  exception,  let  bin 

The  law,  as  settled  In  13  Peteia,  turns  on 
pereonatty.  This  is  a  ease  of  reality;  and  all 
legislstion  is  jealous,  and  jurisprudence  exclu- 
sive, ss  to  land.  Story's  Conflict  of  Laws, 
363;  Jackson  v.  Ingraham,  4  Johns.  182;  The 
United  States  v.  Crosby,  7  Cranch,  116;  Beaty 
V.  Knowler,  4  Peters,  168,  The  law  of  the 
State  of  Pennsylvania  ii  deeply  Imbued  with 
this  principle;  even  in  esses  in  which  cor- 
porate poweta  are  not  Involved.  Williama  r. 
Mann,  d  Watts,  2TB. 

By  universal  law,  title  to  land  bu^ns  with 
the  government  of  Ita  locality,  and  all  tenure* 
depend  on  It.  Not  only  title,  but  disposal.  In 
Pennsylvania,  the  English  mortmain  acts  ara 
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The  mortgage  of  a  Termant  corporation,  autbor- 
iied  br  a  dlrecton'  meeting  beld  In  Uassacboaetta, 
suscalned  on  tbe  ground  Ibat  It  came  wltblb  tbair 
official  ■gencT,  and  was  not  atrlctlj  a  corporsta 
act.  Amca  t.  Conant,  30  VL  T45;  Wright  v. 
Bund;,   11   ind.  104. 

But  a  corporation  created  bT  one  State  cannot 
legally  bold  a  corporate  meeting  and  pass  eorporsts 
votes  in  anotber.  Tbey  cannot  act  In  s  strict^ 
coriwrate  canacllv  wliere  thev  have  no  legal  cxlst- 
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■■  full  form,  t  Bin.  tZt;  t  PennajlvuiU 
Bluk.  40;  the  cue  of  RemiogtM  v.  Tbe  Metb- 
odUt  Church,  1  Watts,  21S.  By  recent  Mt  of 
Axemblf,  these  aartmaiQ  excluiiona 
iuforced.     Actt  of  6th  April,  1833. 

Thiu  the  ^erftl  rule  ii  ehoWD;  and  the 
queatlrai  b  dnven  to  vi  aiception.  It  hu  been 
Mjndged  in  PeniiBflvuif&  that  corporatioiu 
mH  tjJie,  thou^  thej  evinot  bold.  Leuure 
V.  HIll«gaa,  7  Sergeant  A.  lUwle,  313.  But  thii 
caM  doet  not  bind  a*  a  judgment  on  the  case 
in  argument,  becaiue  the  former  wu  a  case  of 
domaatio,  aot  forei^  oorporatiou.  The  argu- 
ment of  that  oaae  la  not  to  be  a  judgment  to 
triad  this;  and  that  argument  ia  wrong,  for  by 
oommon  law,  eorporatloiui  may  not  take.  To 
do  BO,  U  not  of  their  nature,  as  aMerted  by 
Chief  Justice  Tilghman.  I  Blackstone's  Com. 
ITS:  Co.  Ut.  40.  Indeed,  the  Engliah  mort- 
main sets  are  but  declaratory  of  t^e  common 
law.  An^.  ft  Am.  on  Corp.  BO.  All  law, 
tha  original  Roman,  the  English,  and  the 
American,  require  that  bodies  of  land  shall  not 
ba  held  In  mortmain.  S  Kent.  Com.  269-283. 
Nor  is  mortmain  conAned  to  superstitious  or 
religious  tenure,  but  all  holding  \>y  any  body. 
Sueh  la  the  atatnte  7  Ed.  t.,  eh.  2.,  A.  D.  1279, 
enlarging  Magna  Charta  of  1217.  See  High- 
more's  History  of  Uortmaln,  and  Reese's  Cy- 
clop«dia.  The  law  of  mortmain  forbids  all 
bolaing  of  landa  by  artiScial  bodies.  And  to 
talk  Of  English  common  law  before  1279,  is  to 
recur  to  agea  when  we  cannot  ascertain  what 
law  was.  Reere'i  History  of  English  Law, 
eh.  S,  p.  220. 

Nor  is  Bngliah  common  law  the  common  law 
of  Pennsylvania;  but  the  Engliab  law  adopted 
as  it  was  adapted.  Carter  v.  Bladen.  2  Bia 
484.  Judge  Read,  in  hia  Pennsylvania  Black- 
stone,  1  vol.  261,  and  2  vol.  40,  is  explicit  that 
there  la  no  common  taw  in  that  StaU  but  as 
adopted  and  modified;  and  no  corporation,  but 
as  chartered;  no  common  law  corporation 
whaterer. 

Moreover,  ther*  ia  no  analog,  as  supposed, 
between  the  eorporatlTa  capacity  and  that  of 
aliens,  to  take  land  and  hold  till  ouated;  be- 
eauae  aliens  are  presumed  to  be  capable  till 
the  eontrary  is  shown.  Gouverneur  v.  Robert- 
•OB,  U  Wheat.  366. 

The  act  of  incorporation  of  this  company  ia 
11B»]  thoroughly  New  "York.  A  law  of  New 
Yoric  (session  46,  cfa.  184,  p.  217)  authorised  it 
to  hold  five  hundred  thousand  dollars'  worth  of 
land  In  Pennaylvania  for  the  benefit  of  the  city 
of  New  York;  a  sum  that  would  buy  a  countv, 
perhapa  a  State.  Such  act  is  void;  not  merely 
voidable;  and  void,  whether  the  hold  it  gives 
over  land  In  Pennsylvania  be  conferred  on  a 
body  corporate,  or  on  an  individual. 

Mr.  Bndd,  for  the  defendants  in  error,  oon- 
tended  that  if  their  title  were  directly  in  a  cor- 
poration, not  anthorized  to  hold  landia  In  Penn- 
aylvania; atiU  the  position  of  the  plaintiff  is 
untenable,  because  t)ie  requisitionB  of  the  law 
to  devest  a  title  of  that  description,  have  not 
been  complied  with.  Even  under  the  statutes 
of  mortmain,  a  eorpoiation  can  take,  although 
It  cannot  hold  land  aa  against  a  State.  The 
corporation  acquires  and  may  convey  "a  fee- 
aimple,  defaaaible  by  the  Commonwealth" 
alone;   and   until   an  escheat   be   regnlarly 


of  the  State  to  enter,  doea  not  exiat  tmtit  of- 
fice fonnd.  Leaaure  v.  Hillegas,  7  Sergeant  A 
Rawle,  313;  Baird  v.  Tbe  Bank  of  WaahingUm, 
11  Sergeant  &  Rawle,  41S.  In  both  of  tliesa 
dedaiona,  the  case  of  an  alien  ia  conaidered  M 
analc^oua  to  that  of  a  corporation;  and  tbo 
doctrine  in  Fairfax  v.  Hunter'a  Lesaee,  T 
Cranch,  018,  ia  adopted.  There  la  no  interval 
between  the  grant  to  the  corporation,  and  the 
comptelioii  of  the  escheat,  in  which  a  tres- 
passer can  intrude.  The  plaintiff  ia  really  ad- 
verae  to  the  State;  and  his  success  here  would 
impair  its  rights,  if  any  exist,  which,  for  tho 
purpose  of  the  present  occasion,  be  profesae* 
to  vindicate.  If  the  title  be  void,  as  ia  eon- 
tended,  then  It  never  vested  in  the  corpora- 
tion, nor  in  tnisteea  for  the  use  of  the  oor- 
poration;  consequently,  the  right  of  eacheat 
cannot  exiat.  It  ia  therefore  easeotial  that  the 
State  should  be  able  to  trace  the  title  to  the 
corporation.  PoeseBBion  by  the  corporation  k 
also  important  for  the  purpose  of  escheat;  for 
how  can  it  be  effected,  when  the  person  in  poa- 
sesaion  does  not  claim  under  a  corporation  T 

The  right  of  poaaession  being  in  the  corpora- 
tion, the  right  to  sue  to  recover  it  miiat  also 
exist.  In  Lessure  t.  Hillegas,  the  plaintiff  waa 
alienee  of  the  corporation,  and  his  right  to  sue 
was  sustained.  'Hie  right  to  sue  is  essential  to 
the  protection  of  all  other  rights.  The  doc- 
trine that  the  rigbta  of  a  corporation  to  auaout 
of  the  place  of  ita  locality,  ariBea  from  comity, 
and  cannot  exist  In  opposition  to  the  laws  of 
tbe  State  in  which  the  suit  is  instituted,  is  In- 
applicable to  the  present  case;  for  there  is  i« 
Pennsylvania  no  auch  prohibition;  and  tbe  ••- 
cheat  laws  evidently  admit  the  existence  of 
rights  in  corporationB,  over  lands  which  they 
are  not  licensed  to  hold;  which  courta  will  aid 
them  to  enforce  as  against  strangers.  No  au- 
thority has  been  adduced  to  sustain  that  dis- 
tiuction  between  domestic  and  foreign  corpora- 
tions. Remington  v.  The  Methodist  Church,  1 
Watts,  21B,  is  a  construction  of  the  Act  of  Aa- 
sembly  of  1730,  relating  exclusivelv  to  relig- 
ioua  Bocietira;  and  the  case  in  6  Watts,  280, 
•refers  to  the  exercise  of  judicial  au-  [•IS* 
tbority,  and  not  to  the  voluntary  appointment 
of  truatees. 

Tbe  Act  of  Assembly  of  the  6th  of  April, 
IS33,  which  has  been  relied  upon  by  the  oppo* 
aite  counsel,  prescribea  a  miMe  of  proceeding 
which  must  be  pursued  before  any  argument 
derived  from  it  can  be  sustained.  It  makes  no 
diatinction  between  domestic  and  foreign  cor- 
porations. The  right  of  a  corporation  to  hold 
and  retain  the  land  subject  to  be  deveated  or 
diapoasessed  at  any  time  by  the  Common- 
wealth, aeoording  to  due  course  of  law.  la  con- 
ceded by  Uie  preamble.  Her  title  is  to  be  •■- 
tabliahed,  and  her  right  authenticated  by 
"solemn  matter  of  record,"  which  is  the  only 
evidence  of  the  right  of  the  State.  Even  after 
the  inquisition  directed  b^  the  flrat  and  the 
fifth  sections,  no  power  exists  in  any  officer  of 
the  State  to  declare  the  land  forfeiUd;  but 
the  proceed] ng»  are  to  be  rejKirted  to  the 
Legislature,  ft  ia  consistent  with  the  spirit 
of  the  act,  to  suppose  that  aa  the  corporate 
franchise,  end  not  the  corporators,  was  the  4rit- 
iect  of  hostility,  no  course  detrimental  to  tlw 
latter  would  be  pursued !  but  only  such  meas- 
ures operating  on  the  officers  of  the  company 
as  would  prevent  fntura  attempt*  to  exercise 
Peters  14. 
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it«  authority  In  the  State.  Tbe  lecond 
'  Eiins  a  release,  wliicb  the  defend- 
■,  if  they  were  at  any  time  withiD 
the  prohibition  of  the  law,  would  cluim  the 
benefit  of  before  the  itiquc^st.  The  place  and 
form  ef  the  trial,  and  the  officer  to  eonduet 
it,  *x*  prescribed;  and  it  u  iDcompetPnt  for 
the  plaintiff  in  error  to  make  ■  different  selec- 
tion. A  reward  to  informers  is  prohibited,  and 
it  ii  made  the  duty  of  a  public  officer  to  collect 
the  BTidenee,  thereby  excluding  the  interfer- 
ence of  BtraDKera.  But  if  the  act  were  advene 
to  the  defendanta,  aa  their  title  waa  acquired 
prior  to  its  paaaage,  tt  should  not  be  construed 
KB   having  a   retrospective   operation   to   their 

But  the  disability  of  corporations  !•  not  In 
the  present  suit  a  consideration  of  the  great 
importance  which  has  been  ascribed  to  it;  a* 
the  defendants  in  error  are  trustees,  and  hold 
the  legal  title,  which  is  all  that  is  requisite  in 
the   action    of   ejectment.    9    Johns.    Rep.    SO. 
It  ia  of  no  Importance  in  a  controversy  with  a 
•traneer,  for  whom  they  ho!d.    But  it  is  said, 
that  the  trust  is  void.  If  it  be  so,  what  becomes 
of  t)>e  legal  estate  I     It   cannot  revert  to  the 
gruitor,  for  he  has  received  a  valuable  consid- 
eration for  it.    If  there  be  a  truat  resulting  by 
implication  of  law,  would  it  not  be  for  those 
who  i>aid  the  purchase  money!     Or  it  the  truat 
be  roid,  would  not  the  trustees  hold  the  land 
discharged  of  the  trust! — a  doctrine  which   is 
sanctioned  by  the  case  of  The  Attomey-Ren- 
era.1  v.  Sir  George  Sands,  Hard.  405;  4  Kent's 
Com.  420.     In  either  event  the  title  of  the  de- 
fpniiants   in   error   would   be   unassailable.    In 
the  case   of  an  alien,  it   has  been   determined 
"that  the  King  cannot  be  entitled  on  inquisi- 
tion; for  the  estate  In  law  is  in  the  trustee,  not 
in  the  alien,  but  he  must  aue  in  chancery  to 
fcave  the  trust   executed."     1   Comyn's  Digest, 
659.    The     Commonwealth,     therefore,     could 
lot  acquire  title  until  the  legal  estate  had  vest- 
tSI*]    ed   in   the   corporation.    •The   plaintiU 
'n    error  had  no  claim  to  the  consideration  of  a 
court  of  equity,  but  that  defect  in  his  case  can- 
not aid  him  in  a  court  of  law.     He  cannot  asli 
the  court  to  look  beyond  the  legal  title,  that  he 
i^w.y  discover  and  be  assisted  by  a  weakness  in 
J*>e  trust,  the  investigation  of  which  is  foreign 
^<^   the  purpoae  of  the  action  of  ejectment.    The 
^'v^ment   that   the   tnist    ia   void   and   extin- 
S"vaiiihed,  if  correct,  would,  in  the  present  ao- 
*>Son  at  least,  leave  the  legal  estate  unaffected; 
^Kid   in   any   other   proceeding   the   defendants 
*'^  error  are  prepared  to  show  auch  a  conform- 
■"t-;  to  the  lawa  of  Pennsylvania,  aa  will  be  am- 
l>ly  sufficient  for  their  protection.    That  a  mode 
Exists,  or  can  be  devised,  by  which  a  trust  for 
^  corporation  shall  not  prote<:t  the  estate  from 
''orfeituro  may  be  true;  bnt  in  the  pro<iecution 
^f  the  remedy,  that  "due  eourae  of  law,"  al- 
luded to  in  the  preamble  to  the  Act  of  Assem- 
\3tj  of  the  6th  of  April,  1833,  should  never  be 
tost  sight  of.    Tbe  right  to  sue  in  the  federal 
vourta  does  not  depend  on  the  capability  of  the 
cestui  que  trust,  as  has  been  repeatedly  deter- 
Uined.     4  Cranch,  306,  8  Wheat.  642. 

Tbe  trust  in  this  case  was  not,  as  is  aJteged 
eremted  by  a  corporation,  but  by  Benjamin 
Pot^  the  grantor.  If  it  had  been,  there  is  noth 
Ing  in  the  charter  of  the  New  York  and  Schuyl- 
kill Coal  Company  which  prohibits  the  ereatiou 
10  L.  ed. 


of  trosta;  much  less  la  there  any  prohiUtion  of 
a  contract  with  trustees  holding  lands  in  Penn- 
sylvania, to  enable  the  company  more  effideot- 

1y  to  prosecute  the  business  for  which  it  waa 

Having  considered  the  insufliciencj'  of  the 
case  of  the  plaintiff  in  error,  even  if  thn  title 
were  in  a  corporation  not  licensed  to  hold  lands 
in  Pennsylvania,  and  also  the  further  obstaele 
arising  from  the  trust,  it  will  now  be  proper 
to  inquire  into  the  actual  character  of  tba 
title  of  the  defendanta  in  error.  It  is  de- 
nied that  it  is  a  trust  for  a  corporation.  If 
there  be  any  doubt  upon  this  point,  it  should 
operate  in  favor  of  the  defendants;  for  the 
court,  adopting  the  usual  mode  of  eonstme- 
tion,  will  give  a  strict  construction  to  stat- 
utes BO  highly  penal  as  the  statutes  of  mort- 
main, and  the  Act  of  Assembly  of  the  6th 
of  April,  1833.  In  resisting  an  attempt  to 
cause  a  forfeiture,  our  conveyance  is  enti- 
tled to  the  most  favorable  construction.  The 
title  is  in  trust  for  the  ""individual  stockhold- 
ers" of  the  company,  which  is  a  deacription  of 
persons  sufficiently  precise.  There  is  no  title 
given  to  the  corporation.  The  corporation  haa 
no  control  over  tbe  propertjr,  other  than  that 
of  ordering  sales;  an  authority  designed  to  aid 
the  execution  of  the  trust,  and  protect  it  from 
abuse.  Its  officera  could  neither  cut  the  timbar 
nor  break  the  soil.  It  can  exercise  no  authori- 
ty over  the  rents  and  profits.  If  the  chartar 
were  to  be  repeated  by  the  Legislature  of  New 
York,  according  to  the  power  reserved  in  it,  or 
from  any  other  cause  it  were  to  cease  to  exist, 
the  title  would  not  be  affected  by  it.  The  as- 
sistance of  tbe  direetora  in  effecting  sales  could 
be  dispensed  with;  and  thus  tbe  only  connec- 
tion between  the  trustees  and  the  corporation 
he  terminated.  The  latter  clause  of  the  trust 
refers  to  the  charter,  not  for  the  purpose  of  de- 
riving authority  from  it,  but  merely  to  desig- 
nate "and  ascertain  the  correct  organi-  ['la* 
Eation  of  the  body  which  is  to  exercise  the 
authority  given  by  the  deed  of  trust.  As  the 
[>ower  to  sell  is  derived  from  the  deed  of  truat, 
and  not  from  the  charter,  the  phrase  "in  virtue 
of  their  charter,"  can  have  no  other  meaning. 
It  is  an  authority  designed  to  save  the  traSb 
from  abuse.  It  might  ^  e<iercised  by  a  stran- 
ger. Buppose  a  trust  for  an  infant,  and  tiie 
trustee  is  authorized  to  sell,  as  directed  of  a 
corporation  or  an  alien,  would  the  title  be  ia 
the  corporation  or  alien!  If  the  authority  to 
superintend  sates  had  been  given  to  any  other 
corporation,  would  the  title  have  been  in  it, 
and  not  in  the  trustees,  for  the  use  of  the  indi- 
vidual stockholders  of  the  New  York  and 
Schuylkill  Coal  Company!  How  can  it  be  said 
that  the  corporation  holds  the  land,  or  that  it 
is  held  in  trust  for  it,  when  the  trust  ia  express- 
ly declared  to  be  for  the  individual  stockhold- 
ers; and  the  connection  with  the  corporation  ii 
limited  to  an  authority  to  order  sales,  the  ex- 
istence of  which  power,  as  it  may  be  exercised 
by  the  stockholders,  is  not  essential  to  the  exe- 
cution of  the  trust.  But  it  is  averred  that  the 
trust  is  illegal  and  void,  although  it  be  for  an 
unincorporated  association;  but  no  authoritT 
has  been  referred  to  which  sustains  the  poal- 
tion;  Remington  v.  The  Methodist  Church,  aa 
has  already  been  stated,  relating  exclusively  to 
religious  aaaociations.     The  defendanta  i do  not 
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eliJin  to  derin  Utit  nndar  kny  itatnto  of  New 
York,  or  an;  eorporation  chartered  by  that 
State;  bat  from  a  conveyanoe  executed  in 
formitj  to  tbe  lawa  of  PennsjlTania. 

Hr.  Justice  ThompiOB  deliTered  tba  opinion 
of  the  court: 

This  ease  come*  up  on  a  writ  of  amr  from 
the  Circuit  Court  of  the  United  State*  for  the 
Eaatem  District  of  Penasf  Ivania. 

It  1«  an  action  of  ejectment  brought  to  re> 
eoTer  pouessiiHi  of  about  two  hundred  and 
thirteen  acre*  of  land  in  the  townahlp  of  Nor- 
wegian, in  the  Count;  of  SohuylkilL  Upon 
tha  trial,  the  leaaora  of  the  plaintiS  gare  in  ct- 
Idence  a  warrant  iiiued  by  the  eecretarr  of  Um 
land  office,  in  tlie  Commonwealth  of  Pennayl- 
vasia,  authorizing  a  aurvey  for  Benjamin  Pott, 
for  the  quantity  of  land  applied  for  by  him, 
bearing  date  tbe  88d  of  December,  in  the  year 
1824.  And  also  a  ■nrrer  of  the  land,  oontaln- 
ing  two  hundred  and  tbirteen  aeiea  and  fif- 
teen perohea,  accepted  on  the  11th  Augvat, 
lB2fi,    embracing  the  land  in  controversy;  to- 

Sther  with  a  deed  from  Benjamin  Pott  and 
I  wife,  to  John  Q.  Coater,  Jobn  Hone,  Moaea 
Jaquee,  and  Thomas  K.  Uercien,  for  the  aatM 
premises,  bearing  date  the  I7th  of  March,  li 
tbe  year  1830,  conferring  to  them  in  fee-simpli 
the  said  lands,  upon  certain  trusts  therein  sped- 
fled,  to  the  sole  use  and  behoof  of  the  several 
individual  stockholders  of  the  corporation 
known  under  the  name,  etyle,  and  title  of  the 
New  York  and  Schuylkill  Coat  Company.  And 
further  gave  In  evidence  a  deed  from  Moses 
Jacques,  one  of  the  trustees,  to  John  G.  Coster 
and  Thomas  Merclen,  the  two  surviving  trus- 
tees named  in  the  last -mentioned  deed,  bearing 
date  the  2Sth  of  July,  1837,  releasing  and  con- 
veying to  bis  said  co-trustees,  in  fee-simple,  all 
his  nght,  title,  Interest,  and  trust,  in  law 
IIV*]  *or  equity,  in  the  premises,  to  have  and 
to  birid  the  said  tract  of  land  to  them,  their 
heirs  and  asaigni  forever;  to  such  uses  snd  up- 
on such  tnuts  as  are  mentioned  and  contained 
in  said  deed.  The  death  of  John  Hone,  one 
of  the  trusteea  named  tn  the  first -mvntioned 
deed,  bavine  been  proved,  and  that  the  de- 
fendant, John  Bunyan,  was  in  poesesslon  of 
the  premises  when  the  suit  was  commenced,  the 

Slaintiff  reated  the  cause;  and  thereupon  the 
efendant,  without  ofTeHng  any  arldenoe,  In- 
sisted and  prayed  the  court  to  ehuve  the  jury 
that  upon  this  evidence  tha  plaintiff  was  not 
entitled  to  recover.  The  eouti  refused  to  give 
such  charge;  but,  on  the  contrarr,  directed  the 
Jury  that  the  plaintiff  was  entitled  to  recover ; 
whereupon  the  defendant  tendered  a  bill  of  ex- 
eeptlons. 

The  question  presented  by  this  bill  of  excep- 
tions is,  whether  the  lessors  of  the  plaintiff,  be- 
fog trustees  of  a  eorporatlon  in  the  State  of 
Hew  York,  could,  under  the  laws  of  the  State 
of  Pennsylvania,  take  the  estate  conveyed  by 
Benjamin  Pott  and  his  wife  to  tbe  trustees  of 
that  incorporation.  If  the  lessors  of  the  plain- 
tifl'  had  the  legal  estate  in  the  premises  in  ques- 
tion vested  m  them,  their  right  to  recover 
followed  as  matter  of  course;  nothing  having 
been  shown  on  the  part  of  the  defendant  to 
Impugn  that  right. 

The  ririits  and  powers  of  a  corporation  were 
TCry  fiub  examined  and  illustrated  by  this 
•■• 


court,  at  the  Isat  tsno.  In  the  enae  of  The 
Bank  of  AugusU  v.  Earle,  13  Peters,  684,  in 
which  case,  and  in  various  other  eases,  decided 
in  this  court,  a  corporation  is  considered  an  ar- 
tificial being,  existing  only  in  contemplation  of 
law;  and  being  a  mere  creature  of  the  law,  it 
poaseesca  only  those  properties  which  the  ehar- 
aoter  of  its  weation  confer*  upon  it,  either  ez> 
pressly  or  as  incidental  to  its  Terr  existenee. 
That  otwporations  created  by  statute  must  de- 
pend for  their  powers  and  the  mode  of  exer- 
dsing  them,  upon  tha  true  construction  of  tlw 
statute.  A  oorporatitm  can  have  no  legal  ex- 
istence out  of  the  sovereignty  by  which  it  is 
created;  as  it  exists  only  in  contemplation  of 
law,  and  by  force  of  the  law;  and  that  when 
that  law  eaases  to  oparata,  and  i*  no  longer  ob- 
ligatoi;,  the  corporation  can  have  no  existenea. 
It  must  dwell  in  the  place  of  its  creation;  and 
cannot  migrate  to  another  sovereignty.  But, 
althou^  it  must  live  and  have  its  being  in  that 
State  only,  yet  It  doe*  not  follow  that  Urn  exiat- 
anes  then  will  not  be  recognized  in  other 
plaees;  and  its  realdeuce  In  one  State  ereata* 
no  innperable  objection  to  its  power  of  eon- 
traoting  la  anotW.  The  eorporatlon  mnat 
show  tnat  tba  law  of  its  creation  gave  H  an- 
thori^  to  make  such  contracts.  Yet,  aa  in  the 
case  of  a  natural  person,  it  Is  not  necessary 
that  It  should  actually  exist  In  tbe  sovereignty 
In  which  the  contract  is  made.  It  is  suflldent 
that  its  existence  as  an  artificial  person  In  the 
State  of  its  creation,  is  acknowledged  and  reo- 
ogoized  by  the  State  or  nation  where  the  deal- 
ing takes  place;  and  that  it  is  permitted  by  tha 
laws  of  that  place  to  exercise  there  the  power* 
with  which  it  Is  endowed.  Every  power,  how- 
ever, which  a  corporation  exercise*  in  another 
State,  depends  for  Its  validity  upon  the  laws  of 
the  sovereignty  in  which  it  is  exercised;  and  a 
corporation  can  make  no  valid  contract, 
'without  the  sanction,  express  or  im-  [*1S0 
plied,  of  such  sovereignty:  unless  a  case  should 
be  presented  in  which  the  right  claimed  by  the 
corporation  should  appear  to  b*  sec^ired  by  the 
Constitution  of  the  United  States. 

Under  this  general  view  of  the  rights  and 
powers  of  a  corporation,  and  tbe  limitation  up- 
on the  exercise  of  such  powers  in  places  out  of 
the  Jurisdietion  where  granted;  the  application 
of  them  to  the  case  now  before  the  court  is  th« 
next  subject  of  inquiry. 

The  powers  vested  in  the  trustees  of  the  New 
York  and  Schuylkill  Coal  Company,  and  tbe 
right  to  take  the  estate,  and  execute  tbe  trusta 
vested  in  them  by  the  deed  from  Benjamin 
Pott  and  his  wife,  will  depend  upon  the  act  of 
incorporation  by  the  Lwslature  of  Naw 
York,  of  the  ISth  of  April,  1823.  The  recital 
in  tlwt  act  shows  that  the  incorporation  w«a 
granted  for  the  purpoae  of  supplying  the  city 
of  New  York  and  its  vicinity  with  coal;  and 
that  the  company  had,  at  great  expense,  se- 
cured the  purchase  of  valuable  and  extensive 
coal  lands  m  tbe  State  of  Pennsylvania;  and 
that  the  Legislature  being  disposed  to  encour- 
age the  development  of  our  internal  resources, 
and  being  sensible  ol  the  Importance  of  a  sup- 
ply of  fuel  to  the  city;  and  for  the  better 
security  of  the  persons  investing  their  money 
in  an  undertaking  so  extensive,  and  requiring 
so  large  a  eapital,  granted  the  incorporation, 
with  the  usual  power*  of  a  body  corporate; 

Dnili-tlb    L■^   '•*««    l«. 


tad  |I*IbS  te  tbe  corponttlOB  th  right  to  pur-    conafl<]Dencefl ;  ^nd  that  tk«  right  of  a  corpon- 
ebaao,   mM,   and   eoarej   any    eitate,   real   or    tion  in  this  respect  was  like  an  alien,  who  haa 
'    '       "  of  the  said  corporation;     power  to  take,  but  not  to  bold  lands;  and  that 


prorMed  t 
therein,  •« 


■hall  be  requisite  to  promote  and  obtain   the  tit   some  act   is  done  bj  the  government,  aa- 

object*    of    the    incorporation.    The    right    to  cording  to  its  own  Iswi,  to  Teat  the  eitate  in 

porchaae  and  hold  real  estate  is,  therefore,  ex-  itself,  it  remains  in  the  alien,  who  may  coD' 

prenlj  rested  in  this  corporationj  and  the  re-  vey  it  to  a  purchaser;  but  he  can  convey  no  ea- 

flitaja  show  that  this  power  was  Kntnted  with  tate  which  it  not  defeasible  by  the  CommoD- 

speeial  reference  to  the  purchase  of  lands  in  the  wealth.     Such  bein?  the  Uw  of  Pennsylvania, 

State  of  Pennsylvania.    And   the   deeds  given  it  must  ^Tem  In  this  case.     But  the  principle 

ia  evidence  show  that  the  legal  estate  in  the  has  received  the  sanction  of  this  coun  in  the 

lands  in  question  is  vested  in  the  lessors  of  the  case  of  Fairfax  v.  Hunter,  T  Granch,  621,  when 

plaintiff.  In  tnut  for  the  stockholders;  and  the  it  is  said  that  It  is  incontrovertibly  settled 

tnuts  therein  declared  are  for  the  purposes  of  upon  the  fnllest  authority,  ttiat  the  title  ac- 

eurying  into  execution  the  great  and  leading  quired  by  an  alien  by  pnrchase,  is  not  deretted 

object  of  the  corporation.    The  capacity,  there-  until  office  found. 

fore,  of  the  lessors  of  the  plaintln  to  take  the  Wa  do  not  enter  at  all  into  an  examination 
lasds  In  question  for  the  use  of  the  stockhold-  of  the  question  whether  any,  and  if  any  whiah 
«it  of  this  incorporation  is  Tcry  clearly  shown,  of  the  English  statutes  of  mortmain  are  in 
And  the  right  to  hold  the  lands  must  depend  force  in  Pennsylvania;  but  plaoe  our  deeision 
npon  the  assent  or  permission,  either  express  or  of  this  ease  entirelv  upon  the  Act  of  that  State 
iii^ed,  of  the  State  of  Pennsylvania.  of  the  0th  of  April,  1S33,  and  the  doctrine  of 
The  policy  of  that  State  upon  this  subject  is  the  Supreme  Court  In  the  Case  of  Leasnre  v. 
clearly  indicated  by  the  Act  of  the  Bth  of  Hillegas,  which  we  think  clearly  establish  the 
April,  1833:  relative  to  the  escheat  of  lands  right  of  the  lessors  of  the  plaintiff  to  bold  the 
held  by  corporations  without  the  license  of  the  premises  in  question  until  some  act  shall  be 
CoounotiweMlth.  It  recites  that  whereas  it  is  done  by  the  Commonwealth  of  Pennsylvania. 
Eontriiry  to  the  laws  and  policy  of  the  State  for  according  to  its  own  laws,  to  devest  that  right, 
loy  corporation  to  prevent  or  impede  the  ctrcu-  and  to  vest  the  estate  in  itself.  The  legal  ea 
Ution  of  landed  property  from  man  to  man,  tate  is  accordingly  in  the  lessors  of  the  plain- 
without  the  license  of  the  Commonwealth;  and  tiff  and  the  defendant  cannot  set  up  any  right 
so  corporation,  either  of  this  State  or  of  any  of  forfeiture  which  the  State  of  Pennsylvania 
olhtT  State,  though  lawfully  incorporated,  can  may  assert.  'That  is  a  matttr  which  [*1S9 
hi  any  case  purchase  lands  within  this  State,  rests  entirely  In  the  discretion  of  that  State, 
without  incurring  the  forfeiture  of  said  lands  The  judgment  of  the  Circuit  Court  is  aooord- 
(o  the  Commonwealth,  unless  such  purchase  be  ingly  affirmed  with  costs. 
itl*]  sanctioned  and  anthorizod  *by  an  Mt  of 

tbe  Legislature;  bnt  every  such  corporation,  its       This  cause  came  on  to  be  beard  on  the  tran- 

fei^er  or  teoffers,  bold  and   retain  the  same,  script  of  the  record  from  the  Circuit  Court  of 

subject  to  be  devested  or  dispossessed  at  any  the  United  States  for  the  Eastern  District  of 

tine  by  the  ConunoDwealth,  according  to  due  Pennsylvania,  and  was  ar^ed  by  counsel;  on 

wuroe  of  law.  consiMration  whereof,  it  is  now  here  ordered 

Hie  plain  and  obviom  policy  here  Indicated  and  adjudged  by  this  court  that  the  judgment 

ii,   tbsi  although  corporations,  either  in  that  of  the  said  Circuit  Court  in  this  cause  be,  ud 

or  maj  other  Stats  (no  distinction  beiuE  made  the  same  is  hereby  affirmed  with  ooets. 
hi  this  respect),  may  purchase  lands  witniu  the 

BtB.te  of  Pennaylvania,  yet  they  shall  be  held  ' 

tubjeet  to  be  devested    by  forfeiture  to  the 

Commonwealth.    And  the  act  then  points  ont  'ISAAC   T.    PRESTON,    Executor  of   [*ltS 

*'■*    — '-    — ' '"    —'-'-'-    " —        James  Brown,  Deceased,  Plaintiff  in  Error, 

KT;  i:ss^^',!r^^X  °h."K  ^""^  ^  '"^'  ""-"^ "  ^- 

th«  land  is  held  subject  to  be  devested  by  due 

coiuse  of  law,  instituted  by  the  Commonwealth 

■lone:   and  this  conclusion  is  fortiHed  by  the 

provision  In  the  4th  section  of  the  act,  that  the 

righU  of  common  informers  in  relation  to  ea-  ».„,  ^^  „.  „„  1^1,™^^  .i»i.i.i,  lu.i  ,mi  gcnuT, 

dieats,  ahall   not  apply   to  proceedings   under  tor,  and  In  canaldcratlan  of  ■  certain  lot  or  parcel 

this  sUtutfc    But  it  b  made  the  exclusive  duty  »'  ^^  (dMcrlliinB  It),  conveyed  and  transferred  to 

«♦  (k>  «h~t.«.  t»  .»«..».«.  *!..  j„i.*  -«  n..  '■  B.  and  8.  B.  albs  right,  tit  e,  and   nlerest  In  a 

of  the  eatdieator  to  prosecute  the  right  of  ths  certain  tr«;t  or  parcel  of  isnd  (deicrlblog  It)  here- 

Craiinon wealth  to  such  lands.  by  warraotlns  and  defendlne  anta  tbt  uld  J.  B. 

Hie  doctrine  of  the  Supreme  Court  of  Penn-  and  8.  B.  all  bu  right  and  title  In  the  same,  and 

Sl'""M;  ^*'%f^M'"  ^T,  ^  ^.'i'-'«"'  '  -^^"  uS5^Vbe'='Tl^l'"'of""'li''J,.^.X  ■■:n"%?t""o5 

nsaej,  313,  is  directly  applicable  to  this  case,  sale,"  was  signed  b;  K.  R.  K..  J.  B..  S.  B.,  and  a 

■as  question  then  before  the  court  was  as  to  notary  ot  New  Orleans:  and  waa  deposited  lu  the 

Us  r^ht  of  the  Bank  of  North  America  to  pur-  2SSVdVns^o'tll^^SW»''"o'f''IZ"«lnSi  ■"lSd*"'B°Kid 

™*>«.  hold,  and  convey  the  lands  in  question:  b.  B.  dlif  not.  br  scceptlng  tbe  tranHter  of  the  prop- 

■"d    tfce  court  took  the  distinction  between  the  ertj  made  br  the  same,  and  slgDlng  the  paper.  In- 

^t  I.  p""'"!  ",1 "» "f," '" '.»"  ':;■'"-■■  S'.S'cSr  cSa'i;:;  i"s;,is„°.°,  :£  'srs 

"«:l«jnng  tbem   to   bo  tbij   different   in   their  «rr«ii(ln«.  Bie  !ol  ot  grounO  lold  to  It.  B.  Ki  end 


ScPRKva  Corm  or  thb  Uimn  E 


dU  set  Ucntn  bctoms  liable  for  the  Tilue  of  the 
piopcTtT  atmted  In  tbe  uld  "act  of  wle"  to  hiTC 
Men  given  tot  tba  prapert;  coDTered  thenb;. 

"Eicbinga,"  nceordlnK  to  tb«  Cl'il  Code  of  Loul' 
■tana.  Importa  a  nclprocaJ  contract :  wblcli.  by  &r- 
Ucte  ITBS  of  tbal  code.  I>  dccland  to  be  a  eobtcact 
wbare  the  paitlea  aipreaalr  enter  Into  mntnal 
agreemeata. 

An  eicbanic  li  an  eiecntad  contract;  It  operates 
Ipcocal  conTejance  o(  the  thing 
tblns  recelTed.    Tbe  tbtos  glTen 


Under  tbe  Clrtl 

la.  tbe  eicbanser  who  la  evicted 
tr  to  ana  for  damagea,  or  for  tbe 
ezehaDie.  But  be  moat  llrat  be 
eaoae  of  action  can  accne. 

IN  amr  to  the    Circuit  Cotirt  «f  th«  DnHcd 
States  for  Eaat  Louiiiana. 

In  H»7,  1838,  in  tlie  Circuit  Court  of  tlie 
United  State*  for  tlie  Klnth  Circuit  and  East- 
em  Diatriot  of  Louisiana,  Ridiard  Ravnal  Keene 
Sled  his  petition  tgsiiut  Isaac  T.  Preston,  as 
azeentor  of  Jsmea  Brown,  deceased,  ftlle^ng 
tbst,  b7  Tirtne  of  s  notarial  contract,  made  in 
Hs«r  Orleans,  on  the  Slat  day  of  Atignst,  1807, 
the  said  James  Brown  and  hia  brother,  Samuel 
Brown,  also  since  deceased,  became  bound  for 
a  valuable  oonaideration,  etc.,  to  oonve;  and 
deliver  to  the  petitioner  a  lot  of  ground  of  ape- 
dflo  dimensions,  con  tain  in  ^  seven  thousand 
two  hundred  square  feet,  situated  in  or  upon 
the  New  Orleans  or  Gravier  batture. 

The  case  was  argued  by  Mr.  Cdttendes  and 
Mr.  Clay  for  the  plaintifT  in  error,  and  by  Mr. 
Jones  and  Hr.  Key  for  the  defendant. 

The  decision  of  the  oourt  having  been  mads 
principally  on  the  facts  of  the  case,  the  arga- 
ments  of  the  counsel  are  not  stated. 

The  case  was  tried  before  the  Circuit  Court, 
npon  the  evidence  and  exhibits  in  the  same; 
and  a  decree  was  rendered  for  tbe  complainant 
for  thirty-five  thousand  five  hundred  dollars; 
or  that  the  defendant,  the  exeentor  of  James 
Brown,  should,  on  or  before  the  10th  day  of 
Jnly  then  ensuing,  convey  to  said  plaintiff,  with 
1>4*]  good  'and  legal  title,  a  lot  of  ground  of 
the  value  of  thirty-one  thousand  five  hundred 
dollars,  containing  sixty  feet  in  front  by  one 
hundred  and  twenty  feet  in  depth,  situated  on 
the  batture  in  front  of  the  suburb  St,  Mary,  in 
New  Orleans,  the  same  that  was  adjudg^  to 
Jdha  Gravier  by  the  Superior  Court  of  the  late 
Territory  of  Orleans,  ui  tba  month  of  May, 
1807;  then  said  jud^nent,  exclusive  of  coats, 
shall  be  deemed  tatiafied. 

The  defendant  proaecnted  tbla  appeal. 

The  record  from  the  Circuit  Court  of  Lonl- 
siana  brouxht  up  all  the  testi 
the  eanae  before  that  court. 


for  the  Eastern  District  of  Louisiana. 

It  was  a  petition,  according  to  tbe  eoarse  of 
practfoe  in  that  State,  but  which  we  consider 
as  substantially  a  bill  in  equity,  filed  by  the 
appellee  against  the  appellant,  as  executor  of 
James  Brown,  deceased;  atatlng  that  James 
and  Samuel  Brovm  had  become  hound  for  a 
valuable  oonsideration,  by  them  received,  to 
eonvey  to  him  a  lot  in  New  Orleans,  by  a  no- 
tarial eontraot,  bearing  data  the  i.ltt  of  An- 


gus!, 1807;  that  he  bad  tn  vain  demanded  of 
James  Brown  a  fulfillment  of  his  contrast  In 
relation  to  the  lot;  that  said  Jamea  Brown  baT- 
Ing  died,  and  constituted  tbe  appellant  hia  ex- 
ecutor by  his  last  will,  the  executor  had  duly 
qualified  as  such,  and  taken  npon  himself  the 
burden  of  its  execution,  and  praying  that  said 
Brown's  executor  might  be  condemned  and  ad- 
judged, to  convey  and  deliver  to  him,  with 
good  and  valid  title,  the  said  lot,  or  to  pay  to 
him  the  value  thereof;  which  he  stated  to  be, 
at  tbe  time  of  tiling  his  petition,  thirty-seven 
thousand  five  hundred  dollars. 

Brown's  aiecntor  answered,  aettbg  forth  the 
origin  and  character  of  his  right  to  the  lot  In 

Suestion;  that  It  was  a  lot  in  the  batture  of 
Tew  Orleans;  that  a  certain  John  Gravier  had, 
by  a  Judgment  of  the  Superior  Conrt  of  Or- 
leans, recovered  the  batture  In  front  of  tba 
suburb  of  Saint  Mary;  that  he  had  sold  two 
thirds  thereof  to  Peter  Delablgarre,  who  s<rid 
one  half  of  bis  interest  to  Edward  Livingston; 
that  Delabigarre  died,  having  by  his  will  ap- 
pointed certain  trustees,  with  direction  to  make 
Eartition  of  said  batture;  that  the  trustees  and 
ivingston  did  make  partition  thereof  on  the 
I4th  of  August,  1807,  in  which  It  was  acknowl- 
edged that  a  certain  lot  therein  described,  which 
is  the  one  now  in  question,  was  to  be  conveyed 
to  James  Brown,  who  had  been  employed  as 
counsel  in  prosecuting  tbe  claim  of  Gravier  to 
the  said  property;  and  the  trustees  agreed  to 
convey  to  James  Brown  the  aaid  lot,  out  of 
their  proportion  of  the  batture;  that  it  was  in 
consideration  of  James  Brown's  right,  anch  aa 
before  stated,  in  a  lot,  on  tbe  batture;  that 
Keene  made  tbe  conveyance  in  the  notarial  act 
of  tbe  Slst  of  August,  1S07.  He  denies  that 
Brown  ever  conveyed,  or  agreed  hiniself  to 
convey,  title  to  the  lot,  to  the  plaintilT,  but  only 
agreed  to  'snbetitute  plaintiff  to  him-  [*lSft 
self,  to  receive  such  title  as  the  representatives 
of  Delabigarre  and  Livingston  could  make.  He 
avers  that  on  the  day  after  the  notarial  act 
aforesaid,  to  wit,  the  22d  of  Au^st,  1807, 
Brown  addressed  a  letter  to  the  executors  of 
Delabigarre,  acknowledging  that  tlie  plaintiff 
had  become  the  owner  of  the  lot  due  to  him  by 
Edward  Livingston,  and  requesting  them  to 
execute  to  the  plaintiff  tbe  necessary  deeds  to 


employed  Brown  in  Grsvier's  suit,  to  prosecute 
the  claim  to  the  batture;  and  the  lot  in  qnea- 
tion  was  to  be  Brown's  compensation  for  bis 

The  answer,  then,  relies  upon  certain  conv- 
spondence  between  Keene  and  Brown,  in  rela- 
tion to  this  lot.  as  explaining  the  understand- 
ing of  the  parties  as  to  the  nature  of  tbe  con- 
tract between  them  concerning  it.  The  answer 
avers  that  Keene  was  one  of  the  counsel  for  the 
corporation  of  New  Orleans,  In  Gravier'a  salt 
against  them  for  the  batture;  that  he  was  per- 
fectly acquainted  with  Brown's  right  to  the  lot; 
and  that  it  was  the  right  of  Brown  thua  known 
to  him.  and  not  a  title  frnm  and  warranted  by 
Brown,  which  was  tbe  consideration  of  the 
deed,  or  notarial  act  of  sale,  of  the  21st  of  Au- 
gust. 1807.  which  is  that  on  which  Keene 
founded  bis  right  of  recovery.  The  answer 
finally  relies  on  the  prescription  of  one.  five,  ten, 
twenty,  and  thirty  years.   .Xba  Ctroi^t  Court 


decreed  In  f»Tor  of  Keene,  thirty-one  thonsuid 
Ave  hundred  dollars,  with  eoeta;  Mid  that 
r  Brown'i   executor  ebould,  by   a  giTen   day, 


to  Keene,  ft  lot  of  tbet  ralue,  oontaio- 


ing  sixty  feet  in  frmit,  by  one  hundred  sad 
twenty  feet  in  depth,  situated  on  a  put  of  the 
b«ttur«  particularly  described,  then  that  the 
fndgment,  exclusive  of  costs,  should  be  satiaflttd. 
From  that  decree  this  appeal  is  taken. 

The  following  ia  the  noUrial  contract,  or  act 
of  saje  annexed  to  Keene's  petition,  and  on 
whidi  hie  claim  ia  founded. 

"Know  all  men  by  theee  preaenta,  that  I, 
Biebard  RajnaJ  Keene,  of  the  ct^  of  New  Or- 
leajis,  for  and  in  consideration  of  a  certain  lot 
<w  parcel  of  land,  consisting  of  sixty  feet  front 
and  one  hundred  and  twenty  feet  deep,  situa- 
ted on  the  batture,  lately  decreed  and  adiudgod 
to  John  Gmvier  by  the  Superior  Court  Dolden 
In  said  city,  have  conreyed  and  transferred, 
and  by  these  presents  do  oonvey  and  transfer 
onto  James  Brown  and  Samuel  Brown,  of  aaid 
city,  all  my  right,  title,  and  interest  in  and  to 
a  certain  tract  or  parcel  of  land,  conaiating  of 
five  acres  front  and  forty  acres  deep,  and  situ- 
ated at  the  English  turn  on  the  left  bank  of  the 
Uieeissippi,  be  the  same  more  or  less;  which 
■aid  tract  of  land,  I,  the  said  Keene,  purchased 
in  the  year  1805  of  Belene  Modeete  Barbinn^ 
Guinauft,  hereby  warranting  and  defending  un- 
to the  said  James,  and  the  aaid  Samuel,  aD  my 
right  and  title,  as  aforesaid,  and  unto  all  per- 
•ons  claiming  under  them." 

The  first  question  which  arises,  and  that,  in- 
deed, which  ties  at  the  very  foundation  of  the 
ease,  is,  what  is  the  true  interpretation  of  this 
act  of  sale,  or  notarial  contraotl 

On  the  part  of  the  appellee,  it  is  contended 
1S6*]  that  it  ia  an  exchange;  'that  by  the 
GtII  Code  of  Louisiana,  in  every  contract  of 
exchange,  each  party  is  individuaJly  considered 
in  the  double  light  of  vendor  and  vendee;  that 
Brown,  being  considered  as  vendor  of  the  lot 
stated  in  the  act  of  sale,  and  the  lot  being  the 
eonsi deration  for  Keene's  conveysnce,  it  fol- 
lows that  he  incurred  the  two  obligaticms  which 
the  Civil  Code  imposes  on  all  vendora,  to  wit, 
that  of  delivering,  and  that  of  warranting,  the 
thing  which  he  sells;  that  Brown  has  failed  in 
Uie  fulflllment  of  both  of  these  obligations,  and 
consequently,  was  liable  to  the  decree  which 


baa  been  made,  as  the  just  aqniTalent  for  their 
nonfulfillment.  Assuming  the  eontraot  in  quea- 
tlon  to  be  an  exchange,  there  is  no  doubt  btit 


tb»t  the  obligations  attached  to  ft,  and  tha  «on- 
•equences  which  flow  from  it,  ar«  accurately 
stated  In  this  summary  of  the  appellee's  argn- 
ment. 

But  let  OS  examine  whether  the  oontraet  in 
question  is  of  the  class  to  which  this  oourae  of 
reasoning  assumes  that  It  belongs.  In  Article 
2030  of  the  Ovil  Code,  an  exchange  is  defined 
to  be  "a  contract  t^  which  the  oonfractors  give 
to  one  another  one  thing  for  another,  whatever 
it  be,  except  money)  for  In  that  case,  it  would 

This  definition  proves,  as  the  term  exchange, 
«x  tI  termini  imports,  that  it  is  what  Is  denom- 
inated in  the  Civil  Code  a  reciprocal  contract; 
which,  by  article  1TS8  of  that  code,  is  de- 
clared to  be  a  contract,  where  the  parties  ex- 
pre*al^  enter  into  mutual  engagementa.  The 
qoeation   then,  is,  does  the  Mt  of  sals  now 


under   eonaideratlOB   eont^n   mutual    engage 

It  commences  In  the  first  person:  *%  Rich- 
ard Baynal  Keene."  It  is  hs,  and  be  oalf, 
who  speaks  throaghout  the  whole  insinuiHot, 
from  its  commencement  to  Its  termination; 
James  and  Samuel  Brown  are  mentioned  as 
grantees  only;  but  tbey  do  not  profess  to 
grant  to  Keene,  no  part  of  the  language  being 
theirs;  the  int(«timonium  clause  is  also  in  the 
first  peraon,  thus:  "In  testimony  whereof,  I 
hereto  subscribe  my  name,  this  21st  of  August, 
1807;"  that  U,  I,  Riohard  Raynal  Keene.  The 
engagement,  then,  ocmtsined  in  this  Inatnunent, 
is  that  of  the  person  speaking  In  It,  whose  lan- 
guage constitutes  the  very  instrument  Itself. 
But  there  is  no  mutual  angagement  on  the  part 
of  the  Hessra.  Brown,  beeansa  they  do  not 
speak;  and  therefore,  the  language  of  the 
grantor,  professing  to  convey  property,  cannot 
have  the  effect  of  converting  the  grantee  him- 
aelf  into  a  grantor,  by  the  very  terms  which 
describe  and  treat  bun  as  grantee  only.  It 
seemed  to  be  supposed  that  the  eonatmetlon  «f 
the  act  of  sale  ongbt  to  ba  affected  by  the  elr- 
cumstance  that  the  Messrs.  Brown  abo  signed 


Raynal  Keene,  and  he  only,  who  speaks  in  the 
instmmenti  their  signature,  therefore,  cannot 
cause  the  language  o?  him  who  alone  speaks  in 
the  instrument  to  be  ascribed  to  those  who  do 

Moreover,  they  signed  it  for  no  anch  purpose; 
they  did  It  only,  as  we  feel  onrselvea  authorized 
to  suppose,  in  accordance  with  the  nsage,  where 
instruments  are  executed  before  a  notary,  as 
this  was,  'and  for  the  purpoee  of  indiea-  [*iST 
ting  their  willingness  to  accept  the  grant. 
That  such  is  the  purpose  for  which  grantees 
sign  acts  of  sale  executed  before  a  notary,  ta 
proven  by  the  record  in  this  case;  for  we 
find  that  one  in  which  Davis  grants  land  to 
Jones  in  signed  by  Jones  also;  and  states  upon 
its  face  that  the  grantee  was  present  and  ac- 
cepted the  grant. 

The  truth  is  that  the  lot  of  land  now  In  ques- 
tion is  not  otherwise  mentioned  in  the  act  of 
sale  than  as  mere  matter  of  recital  by  Keene, 
the  grantor,  as  the  consideration  whlen  moved 
bimlo  make  the  grant.  It  is,  therefore,  unde- 
niably true  that  he  alone  speaks  in  the  instm- 
inent,  as  well  in  recard  to  the  land  eonvejed 
W  him,  as  in  rslatlon  to  that  whleh  induced 
him  to  make  the  conveyance. 

But  there  are  other  difficulties  in  the  way  of 
the  appellee's  construction.  An  exchangs  is  an 
exeeuted  contract:  It  operates,  per  se,  as  a  re- 
ciprocal oouveyance  of  the  thing  ^ven,  and  of 
the  thing  reeeived  In  exchange.  Mow,  so  far 
from  this  ground  being  taken  in  Keene's  petl- 
Uon,  it  wiu  be  ssen  that  hla  all^ation  is,  that 
the  Messrs.  Brown,  for  a  valuable  oonstderatioa 
received,  becams  bound,  by  the  act  of  sale  of 
the  21st  of  August,  1807,  to  convey  and  delivnr 
to  him  a  lot  of  ground,  as  deseribed  In  his  petl- 
titHi;  whereas,  the  argument  at  the  bar  assumes 
that  the  act  of  sale  was  itself  the  conveyance. 

Again:  the  lot  in  question  Is  only  described 
as  to  the  extent  of  Its  frtrnt  and  depth,  its  situ- 
ation on  the  batture,  and  the  fact  of  its  having 


i;  but  ft  Is.not  at  lOl  S 
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■eribed  ij  metea  snd  boonds:  Knd  there  were 
uuuiy  lotfl  on  the  bAtture  to  which  the  general 
deKiiptlon  would  equallr  applf.  Now,  it  en- 
t«n  into  the  very  idea  of  ttn  evch»oge  that  the 
thing  given  or  taken  in  exchange  shall  iM  ape- 
elflo,  and  ao  dUtinguUbaUe  from  other  thing! 
of  the  like  kind  as  to  be  clearly  known  ftnd 
Identified.  The  nece»aity  of  the  identiflcaUon 
of  the  subject  matter  of  an  exchange  will  be 
rendered  apparent  bj  this  eonsidentlon;  that 
bv  article  2633  of  the  Ciiil  Code,  thi         ' 


has  received  in  ezehanKe,  has  his  choice  either 
to  BOe  for  djunagea,  or  for  the  thing^  he  gave  in 
exchange.  But  he  must  first  be  evicted  before 
hb  e*UM  of  action  can  aocme.  Now,  it  is  ob- 
vioui  t«  remark  that  this  eviction  cannot  occur 
in  a  case  where  the  thing  supposed  to  have 
been  reoeived  in  exchange  is  not  specific;  is  not 
designated  so  as  to  be  distinguishable  from 
aiMaj  others  of  the  like  kind;  and  where, 
therefore,  there  could  not  be  violation  of  either 
of  the  two  obligations  imposed  bv  the  Civil 
Code  on  all  vendors;  lit,  that  of  delivering,  and 
2d,  that  of  warranting  the  thing  sold;  oot  of 
the  first,  because,  until  it  was  designated,  it 
oonld  not  be  delivered ;  not  of  the  second,  be- 
cause, not  having  been  delivered,  thers  eonld 
not  be  an  eviction. 

We  think,  then,  that  the  act  of  sale  la  this 
ease  was  in  no  just  sense  an  exchange;  nay, 
that  it  in  itself  imported  no  contract  whatever 
ISB*]  *on  the  part  of  the  Messrs.  Brown  to 
oonve^  the  lot  in  question  to  Keene. 

If,  indeed,  it  could  be  considered  as  amount- 
ing to  a  contract  of  any  kind,  it  certain!}'  could 
be  nothing  more  than  an  executory  one;  and 
then,  from  the  uncertainty  and  ambiguity  upon 
its  face,  arising  as  well  from  the  want  of  de- 
scription of  the  lot,  as  from  the  reference  to  the 
recent  adjudication  of  the  title  in  favor  of 
Gravier,  It  would  be  neoessary  to  look  beyond 
the  act  of  sale  to  extrinsic  evidence,  for  the 
purpose  of  removing  such  uncertaiat;r  <iQd  am- 
Uguity.  But  as  we  have  already  said,  we  are 
of  opinion  that  there  ia  nothing  on  the  face  of 
the  act  of  sale  which  amounts  to  any  contract 
whatsoever,  on  the  part  of  the  Messrs.  Brown, 
dthar  ezeoated  or  executory.  Whatever  claim, 
then,  Keene,  may  have,  must  rest  for  its  sup- 
port upon  some  other  evidence  In  the  record; 
and  in  this  view,  we  prooeed  to  examine  the 
oorrespondenee  between  Keene  and  James 
Brown,  whidi  took  place  in  May,  1824. 

On  the  18th  of  Hay,  of  that  year.  Brown 
wrote  to  Keens,  in  answsr  to  a  not«  from  Keene 
to  Brown,  which  is  not  in  the  record,  making 
inauiriea  in  regard  to  the  lot  in  question,  as 
follows:  "Col.  Keene  wilt  find  the  contract 
between  himself  and  Mr.  Brown  in  the  office 
of  Pedesclauz,  at  New  Orleans.  It  was  drawn 
ap,  I  think,  1^  Locano,  who,  I  believe,  yet  re- 
•fde*  there." 

Without  examining  In  det^l  several  other 
letters  from  Keene  to  Brown,  we  pass  at  once 
to  the  examination  of  Brown's  letter  of  May 
ISth,  1824,  and  of  Keene's  answer  of  the  ITth 
of  the  same  month,  which  wilt  show  the  under- 
standing of  both  the  parties  in  relation  to  the 
■ubiect.  BrowD  in  his  letter  writes  as  follows: 
"Paris,  May   16,   1S24, 

"Dear  Sir:  I  am  sorry  I  am  unahle  to  add 
anything  to  the  statement  I  sent  you  on  the 
BtO 


subjeot  of  the  tot  promised  me  by  Hr.  Living- 
ston tn  New  Orleans.  The  state  of  your  mem- 
oiy  will  account  for  the  imperfeetion  of  mine, 
which  I  trust  is  not  a  matter  of  so  much  im- 
portance, when  I  feel  fully  peranaded  that  the 
whole  was  reduced  to  writing.  When  last  in 
New  Orleans,  Col.  Davis  applied  to  me  on  the 
same  subject,  and  I  told  him  that,  as  I  had  by  « 
note  to  Mr.  Livingston  substituted  you  for  my- 
self as  to  any  compensation  for  mr  argument  in 
that  cause,  I  had  never  said  anything  as  to  my 
claim,  but  had  left  Mr.  Keene  to  arrange  It 
with  Mr.  Uvingston.  You  knew  the  whole 
transaction  just  as  well  as  I  did,  being  in  the 
habit  of  daily  intercourse  with  Mr.  Livlngrton 
and  myself.  CoL  Davis  told  me  he  had 
bought  the  lot  from  yon,  but  I  did  not  ask 
him  any  questions  respecting  it.  The  site,  sit- 
uation, and  boundaries  were  never  described; 
and  I  would  mit  have  made  any  disposition  of 
it,  had  I  not  understood  you  as  having  eon- 
versed  with  Mr.  Uvingston,  and  as  consenting 
to  take  it.  I  feel  fully  persuaded  that  on 
arriving  at  New  Orleans  you  will  find  our  eon- 
tract  reduced  to  writing.  May  yon  not  have 
passed  the  order  I  gave  you  to  substitute  you 
for  my  'expectations,  from  Mr.  Living-  [*llt 
ston  to  Col.  Davis,  and  have  forgotten  HI  Be 
assured  of  my  dispositions  that  you  should  ob- 
tain all  I  promised;  and  the  best  evidence  of 
that  disposition  is  afforded  by  the  fact  that  1 
have  never  claimed  anything  from  Mr.  Living- 
ston. I  passed  merely  all  my  interest  without 
any  ultimate  responsibility  under  the  promise 
he  made  me  to  you,  and  left  you  to  arrange  It 
between  you.  I  think  the  transaction  must 
have  taken  place  one  or  two  years  before  you 
left  the  country. 

"I  am,  air,  very  respectfully, 

"Your  most  cAttd't  ser't, 
[Signed)  "James  Brown- 

"Col.  Keene." 

In  answer  to  this  letter,  Keene,  on  the  ITth 
of  May,  writes  to  Mr.  Brown  as  follows:  "I 
certainly  have  no  hesitation  in  acknowledging 
that  your  responaibility  about  the  batture 
lot  does  not  ext«nd  beyond  your  aubatituting 
me  for  yourself,  in  reapeet  to  the  conveyance 
to  be  made  by  Mr.  Livingaton,  in  the  sense  ex- 
plained by  you." 

FYom  the  correspondence  which  is  here 
stated — and  there  are  other  parts  of  Keen^s 


the  contract  between  him  and  Brown  was  that 
Brown  agreed  to  substitute  Keene  in  his  place, 
and  to  all  his  right  to  the  lot  in  queation,  and 
that  Keene  was  to  receive  from  or  throogli 
Mr.  livingston  a  conveyance  therefor;  that  it 
was  not  the  agreemeDt  or  understanding  of  the 
parties  that  Brown  was  to  lie  under  any  re- 
sponsibility whatever  aa  to  the  title;  that 
Keene  had  knowledge  of  the  origin  and  nature 
of  Brown's  interest,  of  the  condition  of  tlis 
property,  and  the  title  to  It;  and  that  hs 
agreed  to  take  that  interest,  such  as  it  was, 
and  to  receive  a  conveyance,  not  from  Brown, 
but  from  the  executors  of  Delablgarre,  in  whom 
the  legal  title  was. 

Thus  understanding  the  agreement  between 
the  parties,  we  think  that  Brown  acquitted  him- 
self of  alt  obligation  which  it  imposed  upon 
him,  when  on  tt«  22d  of  August,  1807,  the  very 
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day  kfter  tli«  ut  of  uJe  from  K««ne,  Brawn 
wrote  to  the  exoautora  of  D«I»big»rTe  the  note 
la  tk«  record,  requesting  tbam  to  execute  to 
Kcene  the  neeetMr;  deeds  to  aouve;  to  him  the 
lot  in  qneatioD.  It  w«a  competent  to  Eeeue  to 
h«Te  cailad  upon  DeUbigkirra  exeeutora  for  a 

eoftl     ■  •         ■  '-  "■ -'•-" 

,  ,.   _jfiukl,  to  enforce  it  by  , 

win  fl  hip  If  he  hu,  hj  n^leding  to  do  to, 
■nffecM  loBB,  he  muit  abide  the  eoneeqneneei 
of  hie  own  negligenee;  uid  haa  no  eltum  what- 
ever. In  Uw  or  equity,  to  throw  the  lou  on 
Brown  or  hia  repreeentatiTca. 

The  Tiewi  whioh  we  have  thne  preaanted 
being  decialTe  of  the  oaee,  ft  i*  nnneoeeeary  to 
exajnine  the  other  qneationa,  which  wen  ao 
folly  diacuased  at  the  bar. 

ilia  decree  ia  reveraed,  and  eame  remajided, 
with  directions  to  diamiaa  the  petition. 
140*]  "Thia  eauM  cune  on  to  be  heard  on  the 
tnuaeript  of  the  record  from  the  Cireuit  Court 
of  the  United  SUtea  for  the  Eaatem  Diatrict 
of  Loui^aoa,  and  waa  arened  by  cowueli  en 
eonaideration  whereof,  it  u  now  here  ordered, 
■djndged  and  decreed  bf  thia  oonrt,  that  the 
fodgment  and  decree  of  the  (aid  Circuit  Oourt 
be,  and  the  aame  is  hereby  rereraed  wltb  coata; 
tni  tlut  thia  eauae  be,  and  the  aame  ia  hereby 
lamanded  to  the  aaid  Circuit  Court,  with  dlrec- 
Uone  to  diamiaa  the  petitiou. 


atatota  of  limltationa— beyond  aeaa—deflnltion 
of  relationa  of  Oonnty  of  Alexandria  to 
Oonnty  of  Waahlngton. 


...-rltorj  of  Colombia,  and 

Cnnited  under  o&a  territorial  loremment.  Tbaj 
■a  been  formed  bj  the  acta  o(  Consnaa  Into 
eaa  eapaiate  political  conunuDlto  :  end  the  coontlea 
•hieh  eaaatllate  It  iMeabla  dlKaraBt  eonutlaa  la 


the  same  State;  and  do  not  ataed  tewarda  mtu  aa- 
other  In  the  relationa  of  dlatlnet  aod  ae[>arate  fov- 

Kesldenta  ol  [be  Countj  of  Alexandria 

iKjoDd  aeaa"  in  nepect  to  tha  Cooalj 


r  to  the  Circuit  Court  of  the  United 
Statea  for  the  County  of  Waihington.  In 


the  District  of  Columbia. 


of  the  United  Statea  for  the  County  of  Waah- 
inffton,  in  the  Diatrict  of  Columbia,  agninat  tba 
defendanta,  for  the  aum  of  two  Uiouaand  lira 
hundred  dollara,  by  them,  the  plaintiffa,  before 
that  time,  in  Alexander,  in  the  Diatrict  of 
Columbia,  lent  and  adTaoced  to  the  defend- 
ant*, at  their  special  Inatanee  and  request. 

The  defendaaU  pleaded  the  atatnte  of  llmi* 
tatioDB  of  the  State  of  Maryland,  which  limlta 
aotiona  of  thia  nature  to  thrae  years.  To  thia 
plea  the  plaintiff  repUed  that  at  the  time  ol 
making  of  the  pronuae  alleged  againat  the  de- 
fendanta,  they,  the  said  plaintiffa,  were  In  the 
County  of  Alexandria,  in  the  District  of  Oolnm- 
iHa,  beyond  the  aeas;  and  ao  eontinned  nntO 
the  day  of  the  Impetration  of  the  original  writ 
in  thia  action. 

The  defendanta  demurred  to  this  replication. 


'The  case  was  argued  by  Hr.  Coxe  for  [*141 
the  plaintiffa  in  error,  and  by  JSr.  Brent  and 
Mr.  jonei  for  the  defendants. 

Ur.  Coxe  aaid:  The  defendante  lely  on  the 
statute  of  limitations  of  Maryland,  which  re- 
strains actions  of  the  description  of  that  b  ' 


the  court  to  three  years.    The  plaintiffa  plead- 
in  the  State  of  Tir^nla,  and 
beyond   "seaa,"   and   therefore   not  within   the 


ed  that  they  v 


provisions  of  the  atatnte  of  Maryland- 

The  laws  of  Maryland  prevail  on  this  aide  of 
the  rlrer  Potomac,  and  sovem  in  all  caaea  aria* 
Ids  within  that  part  of  the  District  of  Oolnmbia 
which  waa  ceded  by  the  State  of  Maryland  to 
the  United  States.  The  Zd  section  of  the  Act 
of  the  Aaaemblf  of  Maryland,  passed  in  ISIS, 
Itmita  actiona  on  aimple  contract  to  three  yeara. 
This  limitation  ta  to  action  within  the  prov- 
ince (now  State)  of  Maryland.  The  pleintiS 
never  waa  in  tha  State  of  Maryland,  or  in  tha 
Oonnty  of  Waahinrton.  Those  "beyond  eeaa" 
are  excepted  from  the  operation  of  the  statute  t 
and  the  question  la,  whether  the  plaintiffa  are 
within  the  atatuU. 

In  Alexandria,  on  the  south  side  of  the  Po- 
tomae,  another  limitation  law  prevaila.  The 
limitation  by  that  law  is  five  years.  1  Revised 
Code  of  Vii^ia,  4S8. 

Tb*  Aet  of  Congress  of  27th  February,  IBOl, 
deeUrea  that  the  laws  of  the  State  to  which 
the  ceded  territory  had  belonmd,  shall  be  ths 
laws  in  the  part  of  the  District  ceded  by  the 
State. 

The  terms  "^yond  aeas,'  mean  beyond  tha 
limits  of  the  State  of  Maryland,  and  out  of  the 

{urisdictlon  of  the  courts  of  the  State;  until 
601,  therefore,  the  replication  of  the  defend- 
ant would  have  been  sufficient.  The  singh 
question  In  the  case  ia,  then,  whether  the  coon- 
tlea in  the  Diatrict  of  Columbia  on  both  sides 
of  ths  Potomac  River,  having  been  ceded  to  the 
United  SUtea,  the  County  of  Waahlngton  ia 
»1 


SupBua  Com*  at  tbx  Uiotd  Stazks. 


Virainift,  "beyond  i 

The  parti  of  the  district  separated  by  the 
riTer  have  been  treated,  as  to  the  importation 
of  slaves  from  the  County  of  Alexandria  into 
the  County  of  Wsshin^on,  m  altogether  for- 
eign to  each  other.  This  has  been  remedied  by 
■peciftl  ejiactraenti ;  but  aneb  enactments  were 
neoessary  to  change  these  relations.  Act  of 
Maryland,  1802;  Act  of  Congress,  1812. 

In  other  particulaTs,  the  tiro  counties  have 
baeo  held  to  be  distinct.  As  to  the  acknowl- 
adj^ent  of  deedi,  a  deed  acknowledged  ao- 
cording  to  the  provisions  of  the  law  of  Mary- 
land, cannot  be  admitted  of  record  in  the 
Oonnty  of  Alexandria;  and  the  same  role  ap- 
plies to  deeds  acknowledged  under  the  Vlr- 
^nla  laws,  intended  to  convey  lands  in  tha 
County  of  Washington.  There  has  been  a 
uniform  recognition  of  the  principle  that  thus* 
parti  of  the  district  continued  to  be  distinct 
communities,  by  Virginia,  Maryland,  and  the 
United  SUtes. 

It  is  now  contended  they  are  the  same  com- 
munity, beeanae  they  are  under  the  tame  gov- 
ernment. This  la  not  altogether  true.  Maxj- 
14S*]  land  *was  not  a.  party  to  the  cession 
by  Virginia,  nor  was  Vir^nia  to  the  ceseion 
1^  Maryland.  If  the  position  be  maintained 
that  because  the  States  of  the  Union  have  the 
same  goTemment  they  are  the  same  commu- 
nity, uie  exceptions  in  the  statutes  of  limita- 
tions of  one  State  cannot  be  pleaded  to  ac- 
tions brought  against  citizens  of  the  United 
States.  Circuit  courts  of  the  United  States 
are  held  by  the  Judses  of  the  Supreme  Court 
in  all  the  States.  The  States  are  thus  to  each 
other  what  the  County  of  Waahiugton  Is  to 
the  County  of  Alexandria. 

An  attempt  will  be  made  to  show  that  under 
the  statute  of  James,  "beyond  seas"  did  not  ap- 

SU>  Scotland.  That  the  County  of  Washing- 
stands  in  the  same  relation  to  the  County 
of  Alexandria  that  Scotland  did  to  England. 
But  the  statute  of  Henry  VTII.  made  the  ex- 
ception in  favor  of  penons  "beyond  the  realm," 
and  this  waa  altered  by  the  statute  of  James, 
to  "beyond  seas."  This  was  considered  as  fix- 
ing the  interpretation  in  favor  of  Scotland,  so 
■a  to  prevent  the  exception  being  applied.  Ire- 
land haa  always  been  held  to  be  ''beyond  seaa;" 
under  the  exception  in  the  English  statute  of 
limitations. 

It  Is  denied  that  tbe  adoption  of  the  legisla- 
tion of  the  States,  of  which  the  Dlitriot  of  Col- 
umbia is  a  part,  la  to  be  considered  as  the  legiS' 
lation  of  Oongresa.  The  laws  existing  before 
eeasion,  ocutlnued  after  the  ceuion  was  made. 
The  people  of  the  ceded  territory  continued  to 
enjoy  ttie  same  laws  which  prevailed  before. 
Thla  principle  has  been  settled  bv  the  laws  of 
nations,  and  by  tbe  decisions  of  this  eourt. 

But  If  there  Is  any  inconvenience  in  the  ap- 
plication of  the  principles  contended  for  by  the 
Slaintiff  in  error.  Congress  may  afford  a  reme- 
y.  Congress  has  interposed  in  other  cases. 
Real  property  has  been  made  equally  liable  to 
debts,  in  all  parts  of  tbe  district.  So  the  pow- 
ers of  the  Orphan's  Court  have  been  made  the 
same  tliroughont  the  counties  of  Alexandria 
and  Waahington. 

As  to  the  legislation  of  Congress  relative  to 
«ZsrMt,  otUd,  Lt*  1.  Lea,  8  Patera,  tit. 


Mr.  Jones  and  Mr.  Brent  oonstdered  the  laws 
prevailing  in  the  district  as  Sowing  from  the 
same  fountain.  The  sovereignty  is  the  same; 
and  the  law  stands  as  if  Congress  had  enacted 
that  the  limitation  of  actions  of  this  kind 
should  be  three  years  in  the  County  of  Wash- 
ington, and  five  years  in  the  County  of  Alexan- 
dria. Thus  considered,  there  is  no  ground  for 
the  exception.  Tbe  whole  district  is  one  polit- 
ical body. 

How  has  the  question  aa  to  the  operation  of 
the  atatutes  of  limitations  been  settledl  It  haa 
been  held  that  the  limitation  of  actions  Is  • 
part  of  the  lex  fori,  and  does  not  affect  the 
contract.  They  leave  It  to  be  enforced  els»- 
where,  according  to  the  laws  of  the  place;  and 
onl^  prevent  the  remedy,  when  the  party  who 
claims  the  application  of  the  taw  is  within  its 
provisions.  He  who  claims  the  advantage  of 
an  exception  must  bring  himself  strictly  with- 
in it.  'Angel  on  limitations,  218;  King  [*144 
V.  Walker,  1  William  Black.  Rep.  286. 

The  courts  of  the  United  States  have  decided 
that  the  States  of  the  Union  are,  to  a  oertaia 
extent,  forei^  to  each  other.  They  are  so,  be- 
cause of  their  being  separate  and  distinct  gov- 
emmenta)  and  it  has,  therefore,  been  properly 
held  that  the  exception  in  the  statutes  of  linu- 
tations,  in  favor  of  persons  "beyond  seas,"  m^ 
be  well  applied  to  citisens  of  different  States. 
But  the  counties  of  the  District  of  CoIumUa 
are  under  one  government;  are  one  community; 
and  as  in  the  case  of  Scotland,  nnder  the  stat- 
ute of  James,  the  exception  has  no  application. 
Murray's  Lessee  v,  Baker  et  al.,  B  Wheat.  Ml; 
i  Cond.  Rep.  320;  Shelley  v.  Jay,  11  Wheat. 
301;  6  Cond.  Rep.  346;  1  Johns.  Cases,  8;  2 
M'Cord'B  S.  Ct.  Hep.  831;  1  Harr.  &  Johns. 
Rep.  352. 

[Mr.  Justice  Catron  inquired  if  the  Bank  of 
Alexandria  was  not  incorporated  by  CongreN. 
This  would  make  it  a  corporation  of  the  dis- 
trict.    Mr.  Brent  said  it  was  so  incorporated] 

The  inconveniences  attending  the  constrw- 
tion  of  the  statute  of  limitatio.  s,  contended  for 
by  tbe  counsel  for  the  plaintiir  in  error,  wosid 
be  very  great;  and  the  court  would  consider 
arguments  ab  inconvenienti  in  such  a  ease,  m  1 
of  great  force.  If  by  a  broad  construction  of  ] 
the  statute  they  can  avoid  the  inconveniesoe, 
they  will  do  so. 

As  to  the  general  question,  it  ia  eontesM 
that  the  act  of  Coneress  autborising  the  ex- 
clusive legislation  of  Congress  over  the  District 
of  Columbia,  looked  to  the  establishment  of  ■ 
single  government.  This  was  the  object  Sttd 
purpose  of  the  United  States,  as  are  shown  by 
acts  of  Congress,  and  the  acts  of  cession. 

The  question  of  the  identity  of  the  whole  di^ 
trict  was  discussed  in  the  case  of  Hepburn  «t 
al.  V.  Ellzey,  2  Cranch,  446. 

It  was  then  decided  that  the  district  was  ( 
State,  but  not  a  State  of  the  Union  within  tte 
Constitution  and  tbe  laws  of  Oongreas.  It  «M 
held  to  be  a  general  body  politic;  but  only  sat 
constitutionally  a  State.  The  case  of  Scotland 
is  a  strong  illustration  of  the  principle  «■■ 
tended  for  oy  the  defendants.  Scotland  wss  i 
separate  kingdom;  but  it  was  not  held  te  k 
beyond  sea,  as  to  England. 

The  court  are  asked  to  give  a  sensible  and  a 
practical  interpretation  ol  the  act  of  liwta- 
tims.    They  have  done  tUa  in  felatkin  to  Ub- 
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IMO 


The  Lessee  or  Waldeh  t.  Cbaig'b  Hjoes  r  ai. 


iUtion  U.W8  of  States,  and  tbe  wme  ahould  be 
done  in  thia  cue;  all  that  Ja  required  is,  tluit 
the  peraon  who  claims  the  benefit  of  the  ezctip- 
tioD  ahkll  ha.Te  been  out  of  the  State.  Is  a 
■trained  construction  of  the  statute  to  aS«ct 
tlu  obvious  interpretation  of  itt 

There  has  been  legiaUtion  by  CongrcM  on 
one  point  which  presents  a,  strong  illuatrktion 
of  tne  principle  claimed  by  tbe  defendants. 
The  aot  eatabUshing  a  circuit  court  in  the  Dis- 
trict of  Columbia,  gives  jurisdictioQ  in  cases 
between  citizens  of  Uie  district.  This  was  held 
to  limit  the  jurisdiction  to  persons  found  wltb- 
io,  or  resident  in  the  district.  To  be  personally 
resident  within  one  of  the  counties  of  the  dis- 
trict. This  shows  that  by  adopting  a  different 
14B*]  'code  for  each  side  of  the  Potomac,  they 
did  not  intend  to  make  the  courts  separate. 
Always,  when  Confess  Intends  to  provide  for 
anything  like  original  legislation,  they  make 
the  provisions  of  the  laws  applicable  to  the 
district  generally.  Tbey  provide  for  jurisdic- 
Uon  of  the  Circuit  Court  over  the  whole  dis- 
tricL 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  arises  upon  an  action  of  assumpsit, 
brought  by  the  plaintiSa  in  error  asainst  the 
defendants,  in  the  Circuit  Court  of  the  United 
States  for  Washington  County,  in  the  District 
of  Columbia.  The  declaration  contains  ths 
osoal  money  counts,  to  which  the  defendants 
pleaded  the  statute  of  limitations.  The  plain- 
tiffs replied  that  they  ought  not  to  be  precluded 
from  having  their  action,  because  at  the  time  of 
wlHng  the  promise,  they  (the  plaintiffs)  "were 
in  the  County  of  Alexandria,  in  the  District  of 
Oohimbia,  beyond  the  seas;"  and  io  in  the 
County  of  Alexandria,  beyond  the  seas,  re- 
mained nntil  the  bringing  of  this  action.  To 
this  repHeation,  the  defendants  demurred.  The 
plaintiffs  joined  in  demurrer;  and  the  Circuit 
Court  gave  judgment  for  the  defendants. 

The  question  presented  by  these  pleadings,  Is 
tbe  oonstructioo  of  that  clause  in  the  Maryland 
act  of  limitations  which  exempts  from  the 
operation  of  tbe  act  all  persona  who  are  "be- 
yond the  seas,"  at  the  time  cause  of  action  ac- 
eraea,  and  continues  the  exemption  until  they 
shall  return.  Tbe  words,  "beyond  the  seas,*' 
in  thb  law,  are  manifestly  boirovred  from  the 
English  statute  of  llmttationa  of  Jamsa  L,  ch. 
21;  and  it  has  always  been  held  that  they  ought 
not  to  be  interpreted  according  to  their  literal 
meaning,  but  ought  to  be  construed  as  squiva- 
lent  to  the  wor(U,  "without  the  }uris4]ietion  of 
the  State."  According  to  this  interpretation,  a 
person  reaiding  in  any  other  State  of  the  Union 
was  "beyond  the  seas,"  within  tbe  meaning  of 
this  act  of  Assembly;  and,  therefore,  excepted 
from  its  operation  until  he  should  come  within 
the  limits  of  Maryland. 

This  statute  is  in  force  in  Washington  Coun- 
ty In  this  district,  where  the  present  action  was 
brought;  having  been  adapted  for  that  county 
by  the  Act  of  CongreBe  of  February  27th,  ISOI, 
together  with  the  other  laws  of  Maryland,  as 
they  then  existed.  And  having  been  thus 
adt^tted,  the  court  wilt,  of  course,  give  to  it  the 
eoMtmction  which  It  has  uniformly  received  in 
ths  eonrts  of  Maryland.  But  the  County  of 
Akuadria  In  this  district  cannot  be  rsgwded 


as  standing  in  the  same  relation  to  the  County 
of  Washington  that  the  States  of  this  Union 
stand  in  relation  to  one  another.  When  this 
act  of  limitation  was  passed  (171G,  ch.  23),  no 
doubt  a  person  in  Alexandria  was  "beyond  the 
seas"  in  relation  to  Maryland,  in  the  sense  in 
which  these  words  are  used  in  the  law  in  ques- 
tion. But  it  is  equally  certain,  that  if  the 
County  of  Alexandria,  had  afterwards  been 
ceded  to  Maryland,  and  been  incorporated  with 
it,  as  a  part  of  the  same  political  body,  the  in- 
habitanU  of  that  county  'would  no  ['146 
longer  have  been  within  the  saving  of  this 
proviso;  and  the  Act  of  Limitations  would  havs 
operated  directly  upon  them.  The  same  prin- 
ciples must  apply  when  the  County  of  Alexan- 
dria has  become  united  with  a  portion  of  Mary- 
land, in  which  this  act  of  limitation  is  in  force, 
and  forms  with  such  portion  one  political  com- 
munity, united  under  one  government.  Such 
is  now  the  coodjtion  of  the  counties  of  Wash- 
ington and  Alexandria,  which  together  eonstl- 
tute  the  Territory  of  Columbia,  and  are  united 
under  one  territorial  government.  They  havs 
been  formed  b^  the  acts  of  Congress  into  one 
separate  political  community  i  and  the  two 
oountiea  which  compose  it,  resemble  different 
counties  in  the  same  State,  and  do  not  stand 
towards  one  another  In  the  relation  of  distinct 
and  separate  governments. 

The  plaintiffs,   therefore,  were   not   "beyond 
"  "  '     respect  to  the  County  of  Wash- 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tbe  Circuit  Court  of 
the  United  States  for  the  District  of  Columhi*, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  !■ 
hereby  aSirmed  with  costs. 


Scire  facias  to  r 


In  a  scire  fselas  to  revive  s  JudEment  In  sjcct- 
ment,  where  It  li  stated  tbst  the  term  recovered  Is 

St  unexpired,  this  Is  sulBclent.  It  is  not  required 
at  tne  term  u  laid  in  the  deetaratloD,  and  that 
facta  ibowInK  Its  eontlnnanea,  should  be  stated. 

When  the  court  bare  given  iMve.  on  motion,  to 
extend  the  term  In  a  demise,  and  tbe  ameDdment  Is 
speciQc,  It  Is  not  necessarr  to  InterllDe  It  In  tbe 
declaration.  If  lesve  to  amend  the  dedsrsllon  hsd 
been  given  generslly,  sod  tbe  ameodDeots  bad  DOt 
been  fnterllned,  It  would  be  dlflerent. 

In  Kentucky  th»re  In  no  i«'V  whirh  Mmtt.  n  — . 
vItsI  of  Jndgments;  snd  at  law.  laps*  at  Ume  aaa 
only  operate  by  wsj  of  evldem^e.  i-iom  lap«  ol 
time,  and  tavonble  drcumatanoca.  the  eilatenca  of 


SOFiaa  Coun  or  thk  Untm  Bvatkl 


"And,  2d,  th«  noord  of  bb  entry  nwd*  In 
thB  miM  cue,  on  th«  8tb  of  iUj,  1824,  io  th«M 
wordi,  to  wit:  'On  motion  of  the  plklntiff  in 
tha  above  o«uh,  bjr  hia  Attorney,  leave  !■  given 
to  Mnend  the  declaration  br  extending  the  de- 
miae  to  Bfty  yeura;  whieb  li  done  accordingly. 
But  esMUtiona  not  to  go  out  before  the  let  day 
of  Uarch  next.' 

TUa,  it  ia  preeumed,  la  all  the  evidenee  that 
can  be  judicially  regarded  aa  belonKing  to  thia 
caae,  or  made  part  of  it  by  the  bill  of  excep- 
tiona,  though  it  further  appeara,  from  what 
haa  been  incorporated  In  the  record,  that,  on 
the  2d  June,  1812,  an  execution  of  habere  faeiaa 
iaaoed  on  the  judgment  in  ejectment,  and  that 
afterwarda,  at  the  July  Term,  1S13,  it  waa 
quaahed  because  It  bad  been  isaued  'after  the 
expiration  of  the  demiae  in  the  declaration.' 


application  to  the  court  to  annul  and  act  aaide 
the  order  of  Uay.  1824,  for  extending  the  de- 
—"-;  and  that  thia  application  waa  overmled 


If  the  deciaion  of  the  court  waa  correct,  ei- 
ther upon  the  demurrer  to  the  edre  fadaa  or 
upon  Uie  plea  of  nul  tlel  record,  the  judgment 
for  the  defendanta  waa  ria;ht.  And  they  con- 
tended that  the  eonrt  ded£d  oorreetly  on  both 
the  pointa. 

nt,  aa  to  the  demurer.    Tlie  law  of  K«a- 


-,   -„--, . ,  that  the  adn 

faeiaa  muat  answer  the  end  of  a  declaration, 
and  muat  aet  out  all  auch  facta  aa  will  warrant 
a  judgment  upon  it.  Dozier  t.  Oore,  1  Little'a 
Rep.  IM;  5  Little'a  Rep.  69;  Holland  t.  BodI- 
den,  4  Monroe,  148.  And,  In  the  case  of  Wood 
T.  Coghill,  T  Monroe,  SOI,  it  waa  decided  by 
the  Court  of  Appeals  of  Kentucky  that  a  adr* 
faeiaa,  to  revive  a  judgment  in  ejectment,  tnnab 
atate  the  term  yet  to  come,  aa  laid  in  the  dec- 
laration; for  ttiat,  if  the  term  haa  ex^red, 
there  can  be  no  writ  of  poeaeasion  on  the  judg. 

We  insiat,  therefore,  that  the  adre  fadaa  1» 
thia  eaae,  not  atating  'the  term  aa  laid  [*14« 
in  the  declaration  in  ejectment,  nor  any  fact* 
that  showed  its  continuance,  ia  fatally  defectire. 
And  if  we  are  permitted,  upon  the  demurrer 
to  look  beyond  the  scire  facias,  and  to  aid  fti  . 
want  of  averments  by  reference  to  the  record 
ol  the  judgment  that  it  aeeka  to  r     ' 

mateJT    i 

I  Intimated  in  the  caae  of  Thompaon,  ete,  r. 


ft. 


with  which  it  la  'intimately  connected"  (a* 
ia  Intimated  in  the  caae  of  Thompaon,  ete,  r. 
Dougherty'a  Heirs,  S  J.  J.  Marshall),  then  It 
will  appear  that,  in  point  of  fact,  the  tern  tor 
which  that  judgment  was  rendered  had  long 
before  expired.  For  thia  defect,  theretore, 
equallv  apparent  on  the  face  of  the  scire  fsciu 
and  of  the  judgment,  the  demurrer  waa  comet- 
ly  auatained. 

We  furthermore  aubmit  to  the  court  whethv 
the  lapae  of  time,  belDc  more  than  thirty-iii 
yeara  from  the  date  of  the  original  judgmoit 
to  that  of  tha  scire  faeiaa,  doe*  not  wanait 
that  decision.  A  leas  period  of  time  would,  b; 
the  laws  of  Kentucky,  have  anffieed  not  only  til 
cancel  Walden'e  right  of  entry,  but  aJI  his  right 
and  title  to  the  laud  in  contest.  And  it  would 
■eem,  therefore,  by  strong  analogy,  that  U 
P«tNa  14, 
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o^At  not  to  be  pcrmttted,  by  th«  revinU  of  » 
n^^ment  bo  anGicnt,  to  escape  those  wholesome 
Iftw*  tbftt  secure  long-continued  poueHBione; 
Mid  to  BBsert,  in  thii  indirect  mode,  Hghta  that 
eonld  not  be  BUBtsiaed  in  any  other  form 

Second,  tB  to  tha  pie*  of  nul  tiel  record.  B7 
the  iuue  on  that  plea,  the  plaintiff  waa  bound 
to  produce  the  record  of  a  judgment  for  a 
term  then  (in  the  year  1837}  unexpired.  The 
jndsment  which  he  offered  in  eTideoce  was 
mdered  the  IBth  June,  1800,  for  a  term  of  ten 
jevB,  commencing  the  16th  Aiiguit,  IT  89. 
It  1b  needless  to  say  more  than  that  here  there 
waa,  in  the  most  material  paiticular,  a  clear 
and  obriouB  failure  of  proof  oa  hb  part.  And 
tha  only  evidence  by  which  it  was  attempted  to 
supply  this  defect  was  the  order  of  court  made, 
on  the  motion  of  the  plaintiff,  upon  the  8th 
of  Uay,  ISM,  glTing  him  leave  to  amend  his 
dMlaratioD  by  "'extending  the  demise  to  fifty 
years;"  and  which,  as  the  same  entry  proceeds 
to  state,  "is  done  accordingly." 

This  order  cannot  help  toe  plaintiff,  or  have 
any  effect,  for  two  reasons:  let.  Because  the 
amendment  it  gave  leave  to  make  was  not  in 
faot  made,  as  the  record  shows;  and  the  entry 
mads  in  1824,  that  it  "is  done  accordingly,'' 
cannot  be  regarded,  as  it  is  apparent  that 
amendment  or  extension  of  the  demise  wai 
nerer  made.  1  Monroe,  113.  2d.  The  order  it- 
self la  a  nullity,  made  ex  parte  on  the  plain- 
tifTa  motion,  without  notice  to  the  defend- 
ants, or  to  any  one  interested  to  defend;  and 
that,  after  the  parties  to  the  judgment  in  eject- 
ment had  been  ont  of  court  for  more  than 
twenty  years. 

By  the  settled  law  of  Kentucky,  and  by  the 
imiiorm  adjudications  of  her  oourts,  it  is  now 
catablished  that  they  have  no  power  to  permit 
or  authorite  any  such  extension  of  the  demise 
after  judgment,  without  the  assent  of  the  op- 
posite party.    Owings  v.  Uarsbalt,  3  Bibb.  27. 

This  court,  however,  in  the  caae  of  Walden 
St  al.  r.  Craig,  0  Wheat.  676,  determined  that 
the  Federal  CSreuit  Court  for  Kentucky  might 
grant  leave,  after  judgment,  to  enlarge  the 
ISO*]  term  stated  in  the  'declaration;  and 
that  under  the  drcumstanoes  of  that  case,  the 
motion  for  such  leave  ought  to  have  been  sus- 
tained. It  is  evident,  from  this  decision,  that 
it  is  not  a  matter  of  courae,  or  of  right,  on  the 
part  of  the  plaintiff,  to  have  such  leave;  and 
that  the  exerdae  of  the  power  or  discretion  of 
the  court  to  grant  it,  depends  on  the  circnm- 
■tanees  of  the  ease.  Notice  to  the  parties  to  be 
affected  by  such  a  prooeeding  is  just  as  neces- 
sai7  as  It  is  In  any  other  form  of  litigation; 
and  that  no  judgment  or  judicial  prooeeding 
can  bind  or  affect  any  roan  who  has  had  no 
vamiag,  notice,  or  opportunity  of  defense.  Is 
sn^KNed  to  be  a  primary  principle  of  justice 
and  jurisprudence,  that  requirea  no  Illustration 
or  authority  for  its  support. 

The  motion  and  leave  to  amend,  in  this  case, 
being  without  notice,  and  wholly  ex  parte,  are 
null  and  without  effect. 

If  amendments  of  this  character  are  allowed, 
the  whole  object  of  the  statute  of  limitations  is 
defeated.  If  a  party  can  lay  by  for  such  a 
length  of  time,  and  then  restore  himself  to  the 
same  amdithin  be  was  in  when  tbe  suit  was 
1«  U  ««. 


originated,  by  anch  an  eztenaloa  of  the  term, 
no  statute  can  operate. 

In  England  some  leave  must  be  obtained  by 
the  party  from  the  court  before  a  scire  facia* 
to  revive  a  judgment  can  be  sned  out.  It  is  a 
judicial  writ.  But  this  Is  not  the  law  in  Ken- 
tnokf.  Without  an  application  to  the  court, 
the  writ  may  be  sued  out;  but  no  one  in  Ken- 
tucky would,  in  the  courts  of  that  State,  assert 
the  validity  and  operation  of  the  aeire  faoiaa 
sued  out  in  this  case. 

Mr.  Underwood,  for  the  plaintiff  In  error. 

He  contended  that  the  eztension  of  the  de> 
mlse  in  this  ease  was  fully  within  the  power  of 
the  oonrt.  Althougjli  it  Ja  oonsidered  that  tite 
defendants  tn  the  ejectment  were  eonstruetive- 
Iv  in  court  when  the  order  was  made,  jat 
tneir  presence  is  not  necessary.  The  court  ex- 
ercise a  discretion  In  the  matter.  They  will 
not  see  the  purposes  of  justice  defeated,  and 
thev  interfere  always  to  prevent  this. 

The  plaintiff  had  been  prevented  hy  the  In- 
troduction of  bills  in  chancery  from  obtaining 
any  advantage  from  his  judgment  of  recovery; 
the  controversy  between  hmi  and  the  other 
parties  began  in  1789,  and  by  delays  which  be 
could  not  control,  but  for  the  just  Indulgence 
of  the  court  In  extending  the  demlsa,  all  the 
beneSts  of  his  recovery  in  the  eieetment  would 
have  been  lost.  Upwards  of  fUtv  years  have 
passed;  and  should  this  oourt  alBrm  the  judg- 
ment of  the  Clreuit  Court,  the  property  to 
which  the  plaintiff  has  shown  himself  entitled 
to,  at  law  and  in  equity,  will  be  irretrievably 
lost  to  him. 

The  granting  and  the  refusal  of  the  extenaion 
of  the  demises  in  ejectment  have  been  held  by 
this  court  to  be  inthin  the  discretion  of  tha 
court.  The  refusal  of  an  eztension  has  been 
decided  by  this  court  not  to  be  the  subject  of 
a  writ  of  error.  It  was  not,  then,  competent  for 
the  Circuit  Court,  at  a  later  period  in  this  ease, 
to  interfere  with  the  action  of  the  eonrt  in  a 
matter  exclusive  in  its  jurisdiction  and  power. 

*In  Welden  v.  Craig,  0  Wheaton,  this  ['JRl 

irt  decided  that  the  demises  in  a  declaration 
might  be  extended;  and  held  that  no  writ  of 
error  would  lie  on  this  having  been  done  In  the 
Circuit  Court.  In  this  case,  if  notice  of  the 
motion  to  the  court  to  extend  the  demise  waa 
necessary,  it  was  given.  Tl 
ways  Is  that  the  requisites  t< 


The  presumption  al- 
,     .  . .  1  to  a  proceedi 
court  have  been  complied  with. 


saing  by  a 


Mr.  Justice  mean  delivered  the  opinion  of 


Shocke^  and  Rose,  the  original  defendants,  and 
the  heirs  of  Craig.  Atlas  writs  were  issued, 
and  on  the  flist  and  second  writs  the  marshal 
returned  served  on  several  of  the  hnin  named, 
and  that  Shockay  and  Rose  were  deceased. 


in 
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In  botk  OMca  tin  defsndanti  demnrred  to  the 
writa  of  Mlra  ftMiu,  and  kIso  plcvled  nul  tlel 
ncord.  laBue  bring  joioad,  the  court  gave 
judgmenta  for  the  defanduita  on  both  iuueE;  to 
revive  which  Jndgnianb  these  vrrits  of  error 
were  prMecuted. 

A  bill  of  exoeptlona  aprekdi  upon  the  record 
the  evidence  that  waa  before  the  court  on  the 
iasae  of  nul  tlel  reoord. 

We  will  fliat  eonalder  the  qneitiona  arblng 
on  the  demnrrer. 

It  aesma  to  be  the  pikctice  In  Eeotuckj  not 
to  file  a  declaration  on  ».  writ  of  acire  ladaa, 
but  to  conaider  the  writ  m  the  declaration. 

It  ia  inaiBted  that  these  write  are  all  defective 
in  not  atating  the  term  aa  laid  in  the  deelara- 
tioni,  nw  anj  facta  which  showed  ita  eoutln- 
uanee;  and  a  decision  In  T  Monroe,  601,  where 
it  la  itatod  that  a  scire  facias  to  revive  a  judg- 
ment in  ejectment  iDuat  state  the  term  jet  w 
oome,  aa  laid  In  the  declaration,  Is  relied  on. 

In  the  above  writa  it  is  stated  that  the  term 
reeovered  U  yet  unexpired;  and  we  think  this 
all^ation  la  sufflcient.  It  would  be  an  ex- 
truuelv  technical  rule  to  require  greater  atrict- 
neaa  than  thia.  In  1  J.  J.  Marahalt^  Hap.  S, 
the  Court  of  Appeala  aav,  if  a  scire  facias  con- 
tain Bueh  reeitala  aa  will  point  to  the  judgment 
fntended  to  be  revived  with  such  certainty  that 
the  defendant  must  know  what  judgment  waa 
meant.  It  will  be  aufficient.  And  again,  in  8  J. 
J.  Manhall,  B64,  the  court  held  that  where  the 
adre  fadaa  contained  an  extract  from  the  judz- 
ment,  and  referred  to  the  record  and  proceed- 
inga  in  the  suit,  it  waa  good.  That  execution 
Is  awarded  on  the  orinnal  judgment,  and  the 
proceeding*  on  that  judgment  beinc  referred  to 
in  the  writ,  if  the  term  had  exp&ed,  the  de- 
fendant might  show  it. 

IS  9*]  'The  amendments  mads  in  1824, 
whieh  extended  the  demiaea  fifty  yean,  not  be- 
ing inaerted  In  the  declarations,  it  i*  insisted 
that  they  cannot  be  oonsidered  aa  a  part  of  the 
raeorda  referred  to  Id  the  writa  of  adre  facias. 
If  leave  had  been  generally  given  to  amend, 
and  no  amendmenta  of  the  declarations  bad 
been  made,  the  objection  would  be  insurmount- 
able. But  the  amendmenta  were  apeciSc,  and 
they  were  entered  on  the  records  of  the  court; 
and  they  referred  to  the  oaaea,  ao  that  no  com' 

filete  recorda  of  them  could  be  made  without 
Ddudfaig  theee  amendments.  It  waa  therefore 
anneceaaary  to  interline  them  in  the  declara- 

The  writs  by  atatementa  of  facta  and  tty  ref- 
erencea,  we  thinic  contain  auffident  certainty. 

But  it  ie  contended  that  the  demurrera 
ahould  be  anatained  on  the  ground  of  lapse  of 

The  Judgmenta  aought  to  be  revived  were 
•atared  In  IBOO;  but  how  la  the  lapae  of  time  to 


the  judgmenta,  and  it  it  very  clear  that  at  law, 
lapae  of  time  can  only  operate  by  way  of  evl- 

From  lapse  of  time  and  favorable  drcum- 
atancea,  the  exiatenoe  of  a  deed  may  be  pre- 
sumed, or  that  an  obligation  has  been  dis- 
charged; but  this  preaumption  always  arises 
under  pleadings  which  would  render  the  facta 
presumed  proper  evidenoe.    A  demurrer  raisea 


only  qnartloiia  of  law,  on  the  faeta  atatad  Im  tba 
writa  of  aeire  tadaa  themaelvea.  No  erldanea 
ia  heard;  and,  consequently,  there  la  no  groaiid 


ground  of  the  marshal'a  return  that  Shookej 
and  Roae,  defendanta  in  the  Indgmenta,  an 
deadi 

The  marshal's  return,  It  is  said,  become*  ft 
matter  of  record,  and,  therefore,  advantage  atay 
be  taken  of  thia  defect  by  demurrer. 

It  ia  admitted  that  the  marahal'a  return  of 
aerrice,  or  non-aervice,  which  he  indorse*  oa 
the  process,  and  of  which  he  has  official  knowl- 
edge, beeomea  matter  of  record,  and  Is  binding 
on  the  partiea.  But  the  manhal  can  only  know. 
In  eommon  with  other  dtiiens,  of  the  deoaaaa 
of  a  person  named  in  the  writ;  and  If  he  in- 
dorae  the  fact  of  such  decease,  though  it  may 
be  apread  on  the  ncord.  It  is  clearly  not  bfnd- 
Ing  on  the  parties.  Shalt  a  rumor,  which  aball, 
in  the  opinion  of  the  marshal  Jnstify  such  In- 
doraement,  make  the  fact  a  matter  of  reeordT 
It  may  eicuae  the  officer,  but  It  doe*  not  bind 
theputy  whoaa  righta  are  involved. 

The  demnrrera  treat  the  fact  of  the  death  of 
these  defendant*  aa  matter  of  record;  and  If  It 
be  matter  of  record  it  cannot  be  eontroverted. 
In  thia  view,  then,  if  the  rumor  on  which  the 
marshal  made  the  Indorsement  be  false,  the 
rights  of  the  plaintiff  are  forever  concluded. 
He  cannot  revive  hia  judgment  against  the 
heira  of  IlTlng  defendants;  and  yet  he  cannot 
dispute  the  fact  of  their  deceaae,  aa  entered  on 
the  record. 

A  plea  in  abatement  was  the  proper  mode  of 
taking  advantage  *of  the  decease  of  [*lftS 
these  defendant.  On  thia  plea  the  plaintiff 
could  take  issue  on  the  fact  of  the  deceaae,  and 
have  it  ascertained  by  the  verdict  of  a  jury. 
Bac  Abr.,  Abatement,  L.;  Chitt.  Plead-  442. 
If  these  defendants  be  dead,  it  would  be  error 
to  revive  the  judgmenta  without  the  aervice  of 
process  on  their  representatives ,  But  demurran 
cannot  be  Interposed  which  shall  treat  the  faet 
of  their  deceaae  aa  matter  of  record ;  and  whldi 
may  prevent  the  plaintiff  from  issuing  other 
writs  in  the  cases. 

In  every  view  which  we  can  take  of  theqnea- 
tions  properly  arising  on  the  demurrer*,  wa 
think   the   Circuit  Court  erred  In  enataining 

Aa  the  subieet  natter  of  diapnta  Is  land  «««r 
which  the  aaministratora  or  executor*  of  the 
deceased  defendants  have  no  control,  we  do  not 
perceive  the  necessity  or  propriety  of  maUng 
them  parties  in  the  writa. 

The  taw  ia  welt  settled  that  where  a  defend- 
ant in  ejectment  diea,  the  judgment  muat  be  r«- 
vived  by  a  scire  fadaa  against  both  hia  helra 
and  the  terre-tenants.  8  Salk.  693,  600;  8 
Saund.  T,  n.  4;  Cro.  Jac  606.  And  thia  ia  tka 
rule  of  practice  in  Kentucky. 

We  come  now  to  consider  the  evidenea  of- 
fcrred  and  rejected  by  the  Circuit  Court,  under 
the  issue  of  nut  tiel  record. 

The  records  offered  were  rejected  on  the 
ground  that  the  amendments  maoe  in  1624,  ax- 
tending  the  demise  in  each  case  to  ftlty  years, 
having  been  made  without  notice  to  the  de- 
fendant* or  the  terra-tenants,  were  null  and 

In  both  case*  the  demise  had  expired  befoc* 
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tb«  Jadgment*  w«rt  enUrad;  but  th«  fmet  m«bu 
■ot  to  tiAve  been  noticed  bj  the  eouiuel  on 
«ither  ilde. 

In  1800,  And  •hortly  sIt«T  th«  rendition  of  the 
ludgntMit*,  th«  defendant!  Bled  *  bill  setting  up 
An  Bdvene,  Mid  u  they  alleged,  k  pMramoimt 


.  _.  1  waa  continued  until  Mk;  Term,  1S09, 
when  it  WM  diomiued  by  the  court  for  want  of 
juriadiction. 

In  1811,  another  bill  waa  AM  and  an  Injunc- 
tion obtained,  which  at  Uay  Term,  ISIZ,  waa 
diiMl*ed;  and  in  1B13  the  bill  waa  diamiiaed 
by  th«  eomplainanta,  at  rules,  in  the  cterk'a 
affioci. 

Writa  of  posseasion  were  isaued  the  2d  June, 
I81E,  which  at  Julj  Term,  1813,  were  ^uaahed, 
on  the  ground  that  the  demUea  had  expired. 

At  Jul?  Term,  IBIT,  a  rule  waa  entered  for 
the  defendanta,  Craig  and  Roae,  to  ahow  cauae, 
at  the  next  term,  why  the  demise  in  the  deola- 
rktion  ahould  not  be  extended.  And  at  Novem- 
ber Term,  1821,  the  court  overruled  the  motion. 
To  thia  decision  ■  bill  of  exceptiona  waa  taken, 
which  stated  that  the  above  rule  had  been 
aerved  on  the  defendants. 

A  writ  of  error  waa  taken  ont,  and  the  deci- 
aicm  of  the  court  is  the  case  Is  reported  in  B 
Wheat.  fi76.  In  their  opinion,,  the  court  aay 
that  the  power  of  amendment  is  extended,  at 
1B4*}  leaat,  aa  far  in  'the  32d  section  of  the 
Judiciary  Act  aa  in  any  of  the  British  atatutes; 
nnd  that  there  is  no  species  of  action  to  which 
tlie  discretion  of  the  court,  in  thia  respect, 
ought  to  be  more  liberally  applied  than  to  the 
action  of  ejectment.  The  prooeedinga  are  all 
fletitioua,  fabricated  for  the  mere  purposes  of 
joatiee;  and  there  ia  every  reason  for  allowing 
amendmenta  in  matters  of  mere  form.  "And, 
they  aay,  "there  is  peculiar  reason  in  this  case, 
where  the  cause  haa  been  protracted,  and  the 
plnintiO  kept  out  of  possession  beyond  the  term 
Inid  in  the  declarstioii,  by  tlie  excessive  delays 
practiced  by  the  opposite  partv.  The  cases 
cited  by  tne  plaintiff's  counsel  in  argument 
are,  we  think,  full  of  authority  for  the  amend- 
ment which  waa  aalced  in  the  Circuit  Court, 
aiu]  we  think  the  motion  ought  to  have  pre- 
¥«iled." 

Bat  the  court  decided  that  they  could  not 
faUie  inrisdietion  of  the  case,  aa  a  writ  of  error 
would  not  lie  on  the  decision  of  a  collateral 
motion  in  a  cause. 

After  tbia  decision  of  the  court  waa  certified 
to  the  Circuit  Court,  the  following  entry  waa 
made  on  the  record:  "And  afterwards,  to  wit, 
at  the  Hay  Term  of  the  oonrt  aforesaid,  in  the 
Tear  1824,  until  which  time  the  ntotlon  to  ex- 
tend the  demiae  in  the  declaration  waa  eoa- 
tiniied,  etc.,  and  leare  la  givan  on  motion  to 
amoDd  the  declaration  by  extending  the  demise 
to  flfty  yeara;  which  is  done  acGordiusly." 

In  tna  other  ease  againat  Craig  and  Shockey, 
tlteie  doea  not  appear  to  have  been  a  rule  en- 
tered for  the  ext^ision  of  the  demise,  or  that 
notice  was  served  of  the  motion.  But  the  same 
entry  waa  made  of  the  oontinuance  of  the  mo- 
tion and  the  extension  of  the  demise,  aa  in  the 
other  eaaa. 

In  one  «f  the  eaaes,  tlien,  there  is  evldenee 
•<  notke  having  bean  given,  Init  not  in  the 

■•  L.0d. 


other.  And  the  queation  may  be  considered 
whether  there  having  been  no  notice,  the 
amendment  must  be  eonaidered  aa  void.  If  it 
be  only  erroneous  and  voidable,  the  Circuit 
Court  erred  in  rejecting  the  record. 

The  demises  in  the  declarations  having  ex- 
pired before  the  judgments,  tiiey  could  not  an- 
thoriie  writs  of  habere  facias  posseasionemi 
but  they  were  not  void.  They  were  judgments 
on  wbtui  executions  micht  iwue  for  the  dam- 
ages and  costa.  And  tne  amendmenta  having 
relation  back  to  the  expiration  of  the  demises, 
gave  vitality  to  both  toe  judgmenta,  the  aame 
as  if  the  terms  had  originally  iMen  stated  at 
Qfty  years. 

It  Is  admitted  that  the  service  of  process,  ot 
notice,  is  necessary  to  enable  a  court  to  exer- 
cise jurisdiction  in  a  case;  and  if  jurisdiction 
be  taken  where  there  has  been  no  service  of 

Erocesa,  or  notice,  the  proceeding  is  a  nullity. 
t  ia  not  only  voidable,  but  it  is  absolutely 
void.  But  this  is  only  where  ori^nal  jurisdic- 
tion ia  exercised ;  ana  not  a  dedsion  of  a  col- 
lateral question  \a  a  case  where  the  partiea  an 
before  tne  court. 

If  it  were  neceasary,  notices  in  the  eases 
under  consideration  might  well  be  presumed. 
For  it  does  not  follow  that  no  noticea  were 
'given,  because  none  appear  upon  the  [*16S 
record.  The  fact  of  notice  may  be  proved  by 
paroL  But  however  convenient  in  practice, 
and.  Indeed,  neceasary,  to  some  extent,  to  pre- 
serve from  prejudice  the  rights  of  partiea,  no- 
tice in  such  caaea  may  be;  still  it  is  a  question 
of  practice.  It  doea  not  go,  except  under  a 
positive  rule,  to  the  exercise  of  the  power  vi 
amendment  by  tlie  court. 

After  the  judgment,  the  partiea  are  still  In 
court  for  all  the  purposea  of  giving  effect  to  it. 
And  In  the  action  oi  ejectment,  the  court  hav- 
ing power  to  extend  the  demise  after  judgment, 
the  defendant  may  be  considered  in  court 
on  this  motion  to  amend  aa  well  aa  on  any 
other  motion  or  order  which  may  be  neceasary 
to  carry  into  effect  the  iudgment.  In  no  cor- 
rect sense  is  the  exercise  of  this  power  of 
amendment  simitar  to  the  exercise  of  an  otig- 
idiction,  betK 
not  been  served. 

No  new  partiea  are  made  on  the  reoord,  and 
no  rights  oi  the  terre-tenants  are  barred  by  tha 
extension  of  this  legal  fiction;  a  fiction  formed 
by  the  courts,  and  modified  by  them  for  the 
great  purposes  of  justice. 

The  plaintilTa  title  waa  eatabltshed  by  tha 
judgment,  and  it  would  be  most  unreasonable 
and  imjust  to  deny  him  the  fruita  of  these 
judgments,  on  the  ground  that  the  flctltlous 
lease  bad  expired,  and  which  the  court  had 
power  to  amoid. 

The  judgments  are  deseribed  with  snJBctent 
accuracy;  and  tliare  iMing  no  objeetlon  to  the 
records  except  the  one  above  considered,  we 
think  the  Circuit  Conrt  erred  in  exohidlng  the 
judgments  aa  aridenee;  and  on  thia  gronnd 
also  are  the  judgments  of  that  eourt  reveraad. 

Thia  cause  came  on  to  be  heard  on  the  tran* 
script  of  the  reoord  from  the  Circuit  Court  of 
the  United  States  for  the  Diatrict  of  Kentucky, 
and  waa  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered  and  a^'-'— *  "—  "-'- 
eourt  that  the  judgment  of  1 


by  tUt 
1  Orenit 


IK 
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Court  Id  tbts  CMiM  ba,  knd  the  tame  li  herebj 
reversed  vith  cobIbi  and  that  thia  cause  be, 
tad  tbe  lame  ia  hereby  remanded  to  the  laid 
Circuit  Court,  with  direction!  to  proceed  there- 
in aceordinB  to  law  and  justice,  and  in  ood- 
formitj  wiUt  the  opinion  of  this  court. 


HBNKT  L  BODLBY,  AppeUi 
Chancery   practice — amendinant — Mcond   UU — 
landlord  and  tenant — reliaf  granted  not  ape- 
dally  aaked  for. 
Ttwra  ai« 


t  la  chBDcery  wbere  ameodmenta 
inj  atage  or  proireaa  ol  tha  cbiim, 

itlal  paitjr  baa  Men  omitted ;  but 

whicb  chansa  tha  cbaractai  o(  tha  bill 
v>  aiuavir,  III  aa  to  mrnhe,  aobatantlallT.  a  new  cue, 
ahonld  raralT  It  avar  be  admitted,  a/tar  the  canaa 
baa  beta  •at  tor  haarlns;  macb  laaa  attei  It  baa 

n  chaDcerr,  (cncrallj. 


nay  be  act  ap  la  bar  of  a 

the  bill  baa  bean  dlamlaaed  uu  uin  biuuuu  lu>i.  uic 
coort  bad  no  Jorlidlctloii,  wblcb  ahowa  that  the 
Bierlta  were  aot  beard,  tbe  dlamlaaloo  la  Dot  a  bat 
to  a  aacond  bllL 

Wbara  pattlea  bj  axreement  dlapenae  witb  the 
aaat]  fonnalltlea,  aad  na  lD]natIce  resalta  Irom  tha 
Bioda  adapted,  the  coart  ahould  not  on  allibt 
■lOBnd  let  aalda  tba  proceeding. 

It  la  a  genatel  rale  that  a  teaanr  ahaii  nnt  riin. 
pnla  hia  landlord'e  title ;  but  tbia 
cartaln  ezeeptlona.    II  a  taoanl  ' 
nic,  and  clalma  tbe  tea  in  bla  v 


1  right,  of  w 


r:  ana  na  la  iiaoie  n>  Da  roroeo 
though  the  period  of  hla  leaae  la 


a  a  treapaaaar:  and  ha  la 

out  o(  poa»(— '—    *'■ — "■  "■-  - 
Bot  eiplrad. 

Tha  aame  relatlcm  aa  that  of  landlord  and  teaant 
iobalala  between  a  trustee  and  a  ccatol  qea  truat, 
aa  It  t^arda  tha  title. 

A  coott  of  egultj  eaonot  art  on  a  cue  wbtcb  la 
not  falrlr  made  cut  by  the  bill  and  asawer.  Bat  It 
It  Dot  naeiaaarj  that  thaae  abonld  point  out,  In  da- 
tall,  tba  ONaoa  wblcb  the  court  aball  adopt  tn  glr- 


lag  rellel    Coder  tbe  general  prajer  tor  relief,  the 

court  will  often  Htend    relief^  beyr-'   "■ — - 

prayer,    and    not    eiactlr    In    ae— ' 
Where  a  case  For  relief  la  made 
.mar  be  glren  br  ImpoalDK 

K'llDaot,  coasUteiitlr  with 
e  dlacretloD  of  the  court. 


In    accordance   with   I 

--)e  oat  m  tbe  bill. 

idlllona  an  tha  CO  E 

!  rulea  of  equity,  : 


niUd  Btatea  for  tha  Diatrict  of  Ken- 

Thia  case  was  anbinitted  to  the  court  hj  lb. 
Dnderwgod  for  the  appellants,  and  by  Mr.  Crit- 
tandcn  for  the  appeUees,  on  the  argument  in 
Um  preoeding  ease  of  Walden  t.  Craig*!  H«in 


Bodley  and  others  fl1«d  their  biU  in  tbe  dr- 
odt  Court,  representing  that  on  the  ITth  of 
October,  IT83,  an  entry  was  made  in  the  name 
•f  Henry  Crutcber  and  John  Tibba  for  ten 
thousand   acres   of  land,  aa   foHowe:     Henry 


Nora." That  teoant.  ot 

cannot  dlaou-    '-*- 

elalmsr  by  l«i .  .  _. .    _ 

-  a  note  to  T  i^  ed.  U.  8.  B»a ;  21  i~  *d. 


bOldlDK 

ot  landlord's  title,  and  the  effect 


V.  B.  in. 

HIght  of  tenant  who  waa  In  poaaesalon  before 
taklu  leasa,  to  dlapote  the  laaaar's  tttl^  aae  note 
to  1  X.HXtll.S.)  fiat. 
sas 


Ontcher  and  John  Ilbbs  enter  tea  tbousand 
acres  of  land  on  a  treasury  warrant.  No.  18,- 
747,  as  tenants  in  common,  beginning  at  a 
larga  black  asb  and  amall  buckeye,  marked 
tbns,  J.  Tq  on  the  side  of  a  buRalo  road,  lead- 
ing from  ue  lower  Blu«  Lick,  a  N.  B.  couraa, 
and  about  seven  milea  N.  E.  and  by  B.  from 
the  said  Blue  licks,  to  a  comer  of  an  entry  of 
twenty  thousand  acres,  made  in  the  name  of 
John  Tibbs,  John  Clark,  John  Bbarp,  David 
Blanchard,  and  Alexander  H'Lean,  running 
tbence  with  the  said  Tibba  A,  Co.'s  line  du* 
east,  one  thouaand  aiz  hundred  poles;  thence 
south,  one  thousand  poles;  thence  west,  one 
thouaand  aiz  hundred  poles;  tbenoe  north,  one 
thousand  polea,  to  the  beginning,  tor  quantity. 

■That  in  ITBO,  a  legal  survey  having  1*167 
been  executed,  a  patent  was  obtained  la  tha 
namea  of  Roliert  Rutherford,  aaaignee  of  Henry 
Crutcber  and  Willoughby  Tibbs,  heir-at-law  of 
John  Tibba,  deceased,  in  1790.  That  by  several 
mesne  oonveyancea  the  above  tract  waa  vested 
in  tbe  complainants. 

The  complainants  represent  that  Ambrose 
Walden,  the  defendant,  on  tbe  22d  May  1780, 
entered  one  thousand  three  hundred  thirty- 
three  and  one  third  acres  of  land  on  the  east 
side  of  Jacob  Johnson's  settlement  and  pre- 
emption, on  the  waters  of  Johnson's  Fork,  a 
branch  of  Liokine,  to  include  two  cabins  on 
the  north  side  of  said  Fork,  built  by  Simon 
Butler;  and  to  run  eastwardly  for  quantity. 
This  entry  was  surveyed  the  29th  Novembw, 
178S,  after  which  a  patent  waa  obtained. 

The  bill  charges  that  this  entry  and  survey 
are  void  for  want  of  certainty,  etc.  And  that 
Lewis  Craig  purchased  of  Simon  Kenton,  who 
was  tbe  locator,  and  claimed  one  third  of  tbe 
land  entered  for  his  services;  which,  being  laid 
oS,  Craig  sold  several  small  tracts  by  metea 
and  bounds,  to  Jonathan  Rose,  William  Allen, 
and  Qiarles  Rector.  That  Rote  told  a  part  of 
his  purchase  to  Abraham  Shockey;  and  Alien 
a  part  of  his  to  Amsey  Cbapln. 

And  that  Walden,  alleging  he  had  tatitfled 
the  claim  of  Kenton  as  locator,  commenced 
two  actions  of  ejectment  in  the  District  Court 
of  the  United  SUtes  for  Kentucky,  and  ob- 
tained judgment  against  the  purchaseia  under 
Craig.  That  Bhockey  and  Chapin,  knowing 
the  title  they  held  under  Craig  by  purchase 
from  Allen  and  Rose,  waa  inferior  to  that  of 
the  complainants,  became  their  tenants.  That 
on  the  30th  October,  ISOl,  the  complainants 
entered  into  an  agreement  with  Lewis  Craig, 
with  the  assent  of  Rose  and  Rector,  for  tha 
land  they  had  purchased,  and  deeds  were  made 
to  them  by  the  complainants.  Shortly  after 
this,  Allen  sold  bis  laud  to  Abraham  Drake, 
to  whom  the  complainants  made  a  deed. 

That   tbe   complainants,  Bodley   and   Pogue, 

Eurchased  Sbockey't  claim  to  tbe  land  he  had 
ought  of  Rose,  and  on  which  he  had  erected 
a  valuable  milt.  And  that  they  still  held  th« 
legal  title  to  that,  and  tha  land  ptirchased  by 
Chapin  of  Allen,  and  to  a  considerable  part 
of  the  interference  of  their  claim  with   Wal- 

That  twelve  years  after  Walden  obtained  hia 
Judgments  he  issued  writs  of  habere  fadaa, 
which  were  act  aside  on  tbe  ground  that  the 
demiaea  had  expired.  That  in  1SZ4,  tha  de- 
Biaea  were  extended,  without  notice  to  tha 
PMm  14. 
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t«uitta,  Iftr  y«an.  Thftt  Bom,  RaetM,  ud 
Anen,  and  thoM  eUmiai;  under  tbem,  had 
poMBUion  of  thair  rMpeetlre  tnetM  of  Uod  by 
metM  and  bounds,  u  punhuMl  from  Cnig, 

1  held  under  tfae  Utk  of  Bodler  and  Ooin- 
"drty  7«ATa,  adTenaly 
kaT  and  Chapln,  and 
thoM  holding  under  tbem,  have  had  poMewion 
for  D«*r  the  tame  len|Mi  of  time,  ate. 

The  complainants  itate  that  Walden  nerer 
kaa  had  pooMwion  «f  anjr  part  of  his  fixmj, 
azeept  two  hundrad  aerea  conTered  b;  him  to 
Kobert  Pogue,  hj  proper  metea  and  bounds; 
IBS*]  about  one  hnndred  'and  tttj  aoree  of 
whidi  waa  held  b;  Carter:  and  that  the  eom- 
plainants  have  made  Taluable  and  lasting  im- 
provements on  the  land,  tot  which  tbej  re- 
C'  e  pay,  if  the  title  should  be  found  In  Wal- 

And  thej  prajr  aa  injoitetlon,  ate.;  whitb  mm 

The  eomplatnants  afterwards  amended  their 
blU  by  stating  that  Thomas  Bodley  and  Robert 
Pogue,  at  the  Fleming  Circuit  Court  of  Ken- 
tucky, in  Btarch,  I82S,  In  a  suit  In  chancery 
against  the  unknown  heln  of  John  Walden, 
deceased,  and  others,  obtained  a  decree  for  the 
whole  of  Ambroee  Walden'i  ■nrvey,  except  the 
one  hundred  and  Sfty  acres  owned  hy  Uirter) 
and  eieept  so  much  of  John  Walden'i  elder 
Surrey  of  oue  thousand  six  hnndred  lizty-sis 
and  two  thirds  acres,  as  was  than  in  the  poa- 
aessioo  of  Ann  Thrailhild,  and  the  hdrs  of 
Jeremiah  Proctor,  deoeaaed. 

And  the  complainants  further  stata  that  the 
tract  of  one  thousand  three  hnndred  and  thirty- 
three  and  one  third  acres  of  Walden.  interfered 
with  an  entry  of  twenty  thousand  acres,  made 
the  Slit  July,  1TS3,  in  the  name  of  John 
Tfbbs,  John  Clark,  John  Sharpe,  David  Blan- 
chard,  and  Alexander  MTeao,  with  the  proper 
•arveyor;  aixtaen  thouaand  acres  of  whiek  was 
•nrrned  and  patented  in  the  name  of  the 
eompiaioant  Bodley;  and  tfaia  entry  is  ebargad 
to  M  paramonot  to  that  under  which  Walden 

Walden,  In  fait  answer,  states  that  he  ob- 
tained jndgmenta  against  the  complainants, 
who  ara  tmanta  on  the  land,  by  vlitne  of  hia 
legal  and  better  tHle;  and  that  ha  bas  been  - 


long  time  delayed  by  the  eompUJiianta  from 

-*-*-inins  the  possesMm  of  the  land  recovered. 

I   aomits   that   some   improvamanta   have 


mprovamanta  have 
;  Wt  alleges  that 
and  that  rents  and 


twen  made  upon  the  land, 
waste  has  been  oommltted,  and 
proflta  would  more  than  oompensata  for  the 
tmnrovementa.  He  states  that  be  bron^t  his 
snit  In  ejectment  shortly  aftbr  the  advene  pea- 
■aasfon  was  taken;  and  he  relies  upon  the  dia> 
Biaaai  of  eerUin  injunetlon  bills  lUed  by  the 
complainants,  as  a  bar  to  the  present  suit. 

He  knows  nothing  of  the  entries,  surveys, 
■•d  patents,  set  fmth  in  the  UU,  or  of  the 
■alea  and  eonveyanoBs  stated;  and  he  requires 
proof  of  the  same.  Hs  InHists  on  the  validity 
«f  Us  own  (sitry;  and  denies  that  Kenton,  as 
locator,  was  entitled  to  any  part  of  it,  as  he 
was  paid  in  full  for  his  services  In  locating 
Ike  land.  Ha  denies  all  fraud,  and  prays  the 
beaeSt  of  hii  Jodgmeots  at  law. 

By ■* 

Oovrt, 

Fhmluf  Onmit   Oonrt   win   tM,''aiid   that 


eauBS  was  antsred  upon  the  docket  for  fnrtbsr 
proeeedings  In  this  ooort.  And  that  in  the  suits 
for  trial,  Thomas  Bodley  at  al.  v.  Ambrose  Wal- 
den, and  Clark's  Heirs  v.  Ambrose  Waldsn,  snd 


for  hearing  at  the  ensuing  term,  and  be  deeUed 
at  the  same  time;  they  aU  being  conneotad 
with  the  present  controversy." 

Bodley  and  Pogue  having  died,  at  Novem- 
ber Term,  1833,  by  eonsent,  the  suit  was  re- 
vived in  the  names  of  their  heirs  and  repre- 
sentatives; and  a  guardian  ad  litem  was  ap- 
pointed to  certain  Infant  heirs. 

*A  motion  is  made  by  the  defendants  ["iSt 
in  the  appeal,  to  dismiss  It,   on    the   ground 

d  eepar 
nited  in 
>rd  fllec 
appeal  and  citation  thereon." 

bi  the  decree  of  the  Circuit  Oowt,  It  is 
stated  that  by  eonsent  of  the  parties,  the  salts 
above  named  were  to  be  heard  at  the  same 
time;  and  the  papers  and  pleadings  filed  in  one 
caae  should  be  considered  and  have  full  offset 
in  all  the  esses,  to  enable  the  court  to  decide 
the  controversies  in  all  the  cases  on  their  re- 
spective merits."  And  It  was  expressly  agreed 
"that  the  bill,  answers,  and  orders,  the  entries, 
surveys,  and  patenta,  in  the  esse  of  Bodley  and 
Pogue  should  be  euflldsBt,  without  reoordlag 
the  whole  anits  and  papers  in  each  of  the 
eases;  and  that  in  the  event  of  either  party 
appealing,  the  eleric  may  copy  all  the  papers  in 
all  the  records;  and  that  when  they  aro  so 
copied  and  eeitlfled,  the  transcript  shall  have 
the  same  effect  as  if  there  were  lull  and  sepa- 
rata reeords  made  out  in  each  and  all  of  the 
eases:  and  this  agreement  was  declared  to  be 
entered  Into,  with  the  leave  of  the  court,  to 
avoid  expenses  In  the  cases,  as  they  all  involve 
the  same  questions." 

These  agreements  cover  the  apparent  irregu- 
larities in  ths  record,  as  it  regards  the  degrees 
and  the  proceedings  In  the  different  esses 
stated,  and  obviate  the  objections  on  which  the 
motion  to  disndss  la  founded. 

And  a  further  motion  is  made  to  dismiss  ths 
appeal  as  to  all  the  parties  named  In  the  dta- 
tioa,  who  are  not  psftlas  to  the  decrees. 

The  names  In  ths  citation  are  found  on  the 
record,  as  parties  to  one  or  mors  of  the  ssveial 
decrees  entered.  It  Is  very  dear  that  the  par- 
ties to  the  decrees  only  can  be  made  reeponai- 
ble  for  the  costs  of  this  appeal. 

Before  the  decreea  were  prononnoed  in  the 
Oreuit  Court,  by  consent  of  the  parties,  it  was 
entered  upon  the  record  that  every  agreement 
or  admission  on  file,  for  the  preparation  of  any 
one  of  the  cssea  for  hearing,  shall  be  extmided 
to  all  of  tbem.  And  tt  was  admitted  that 
the  complainants  wars  respeetively  invested 
with  all  the  titles  under  the  entries  of  Peter 
Johnson  and  Tlhbs,  and  ClaA  and  Tibbs,  and 
Crutoher,  as  alleged  In  their  several  bills.  And 
It  was  agreed  "^hat  the  court  should  give  a 
Bnal  decree,  vritbout  further  ascertainment  of 
the  boimdaries  or  positions  of  the  partlonkr 
tracts  or  settlement  of  each  elaimant  or  person 
Interested;  and  that  the  principles  theroM  shall 
be  earried  into  eOeat  as  fully  as  if  eaeh  tsna- 
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nent  uid  each  proprietor  were  ipeelftlly  nuned 
•ad  identified." 

The  entrlea  involved  in  thii  proceedlnir  we 
brought  l>efore  the  court  la  the  caae  of  Bodley 
•t  ftl.  r.  Teylor,  fi  Cruicb,  IBI,  and  in  their 
deeiiion,  in  regard  to  Walden's  entrf  ae  well  aa 
the  otben,  the  Circuit  Court  toUowed  the  de- 
eiiioii  of  this  court. 

It  ia  true,  the  Tkliditj'  of  these  entries  ii 
brought  before  the  court  now  b;  different  par- 
ties; and  the  former  deeiiion  tiaving  been  made 
between  other  parties,  and  on  a  state  of  facts 
J80*]  somewhat  different  *froin  that  now  be- 
fore UB,  does  not  settle  conclusively  the  ques- 
tion in  tbta  ease.  But  In  tooliing  into  the  evi- 
dence, it  is  found  that  the  controlling  call  of 
Walden'a  entry  1b  proved  by  Kenton  and  oth- 
en;  and  that  the  effect  of  this  evidence  is  not 
ahalcen  b;  the  teilimonj  on  the  other  side.  The 
calls  of  the  entries  are  specific  and  notorious. 
Indeed,  there  seems  to  be  little  or  no  contest 
between  the  parties  on  this  ground;  nor  as  to 
the  survey  ot  Walden's  entry,  as  directed  by 
the  CSreult  Court. 

This  entry  being  older  and  paramount  to  the 
other  conflicting  entries,  it  was  held  to  be  good: 
but  as  the  subsequent  entries  were  made  before 
Walden's  entry  was  surveyed,  it  was,  very 
properly,  directed  to  be  surveyed  etrictly  " 
conformity  to  Its  calls. 

This  mode  of  survey  reduced  the  claim  of 
Waldea  several  hundred  acres  below  the  call 
of  his  original  survey.  And  for  the  land  lying 
outside  of  this  last  survey,  and  witliin  the 
original  one,  the  Circuit  Court  decreed  that  he 
should  relinquish  the  possession,  and  release  to 
the  eomplainants,  respectively,  by  metes  and 
bounds  stated,  the  tracts  covered  by  their  titles. 

CotnmisBioneri  were  appointed  to  ascertain 
the  Tains  of  the  improvements  made  by  the 
tenants  on  the  lands  recovered  by  Walden  i  the 
Tklue  of  the  rents  and  profits ;  the  value  of  the 
land  without  the  improvements;  and  whether 
WBste  has  been  committed,  etc.  A  report  was 
made  by  the  commissioners,  which,  on  motion 
of  the  complainants,  was  set  aside,  and  another 
order  to  the  eommissioners  was  made.  And 
afterwards,  no  steps  having  been  taken  by  the 
complainants  to  execute  the  order,  the  injunc- 
tion was  dissolved,  without  prejudice  to  the 
eomplainants,  for  any  claims  they  might  have 
for  improvements;  but  the  court  refused  to  de- 
cree releases  from  the  tenants  to  Walden  of 
their  claim;  and  also  to  order  a  writ  to  the 
marshal,  directing  him  to  put  Walden  in  pos- 
session of  the  land  recovered. 

The  Orcnit  Court,  it  appears,  after  the  final 
daeras  was  entered,  set  it  aside  at  the  same 
term,  and  entered  decrees  in  each  of  the  cases. 
After  the  original  decree  was  set  aside,  and  be- 
fore separate  decrees  were  entered,  the  defend- 
ant moved  the  eourt  for  leave  to  file  several  an- 
swers to  the  eases  placed  on  the  docket  by 
agreement,  and  also  a  eross  bill;  which  the 
eourt  refused.  And  we  think  that  this  appli- 
cation to  change  the  pleadings  after  the  hear- 
ing, and  under  the  dreumstances  of  this  ease, 
was  very  properly  rejected. 

There  are  eases  where  amendments  are  per- 
mitted at  any  stage  of  the  progress  of  the  case; 
St  where  an  essential  party  has  been  omitted; 
iat  ^mendiaentt  which  change  the  character 
of  the  biU  or  Auaww,  ao  u  Ut  tnaka  tttbataatUl-\ 


ly  a  new  case,  should  rarely,  if  ever,  be  admlt- 
t«d  after  the  cause  has  been  set  for  hearing 
much  less  after  it  has  been  hoard. 

On  the  part  of  the  appellant,  it  is  contended 
that  the  first  and  second  injunction  bills  which 
were  filed  in  this  case,  before  the  present  one, 
and  which  were  dismissed,  constituts  a  bar  to 
the  relief  sought  by  the  present  bill. 

'The  controversy  in  this  case,  by  ['16t 
various  causes,  has  been  protracted  more  than 
forty  years.  The  judgments  in  the  ejectment 
cases  were  obtained  in  IfiDD.  In  the  same  year, 
and  shortly  after  the  judgments  were  rendered. 
Bod  ley,  Hughes  and  others,  obtained  an  in- 
junction. This  bill  was  dismissed  by  the  conrt 
in  1800,  for  want  of  jurisdiction. 

In  1811,  another  bill  was  filed,  on  which  an 
injunction  was  allowed;  and  which,  at  U»y 
Term,  1812,  was  dissolved.  The  bill  was  after- 
wards dismissed,  by  the  complainants,  ai  rules, 
in  the  clerk's  office.  On  the  dissolution  of  this 
injunction,  writs  of  habere  facias  possesaionem 
were  issued  for  the  first  time;  and  these,  after 
being  stayed  by  order  of  the  judge,  were 
quashed  at  July  Term,  1813,  on  the  gronnd 
that  the  demises  had  expired. 

The  demises  were  laid,  commencing  In  1788, 
for  ten  years ;  so  that  they  had  expired  before 
the  judgments  were  obtained. 

In  1817,  a  motion  was  made  to  extend  the 
demises,  which  was  overruled.  But  the  quea- 
tion  was  brought  before  this  court,  which  de- 
cided they  had  no  jurisdiction  of  the  case,  but 
gave  an  opinion  favorable  to  the  amendment; 
which  induced  the  Circuit  Court,  in  182i,  to 
extend  the  demises  to  fifty  yean. 

In  tue  year  1826,  the  present  bill  was  filed, 
on  which  an  injunction  was  issued  to  stay  pro- 
ceedings on  the  judgments,  which  was  oon- 
tinued  until  the  final  decree  of  the  Ciienit 
Court. 

the  first  bill  was  dismissed  for  want  oC 
jurisdiction,  and  the  second  by  the  complain- 
ants, at  rules,  in  the  cleric's  office,  It  is  deav 
that  neither  can  operate  as  a  bar  to  the  pream^ 
bill.  A  decree  dismissing  a  bill  Kenerally,  may 
be  set  up  in  bar  of  a  second  bill,  having  tk« 
same  object  in  view;  but  the  court  dismisso^ 
the  first  bill  on  the  ground  that  they  had  lao 
jurisdiction,  which  shows  that  the  case  waa  not 
heard  on  its  merits.  And  this  also  appeac* 
from  the  dismissal  by  the  party  of  the  asoo^ 
bill  in  the  clerk's  office. 

is  also  insisted  that  the  decrees  of  the  Or-      i 
Court  should  be  reversed,  cm  the  grooad 
that  there  is  an  improper  joinder  of  parUes. 

Were  it  not  for  the  agreementa  on  tbe  rseoi^ 
the  decrees  enterSd  in  t^e  different  casea  weald 
holly  Irregular,  and,  of  course,  unsustain- 
able. Different  interests  and  parties  are  uiut4d, 
decree  is  made  in  each  case,  which  di- 
es the  matters  of  controversy  In  estk. 
But  the  agreement  of  the  parties  spread  opni 
the  record,  and  tbst  whid  Is  stated  by  tks 
eourt,  and  the  fact  of  all  the  causes  bdsg 
brought  to  a  hearing  and  submitted  at  tks 
same  time,  afford  the  most  satisfactory  tfi- 
dence  of  tbe  assent  of  the  parties,  and  the 
waiver  of  all  objection  to  the  irregularity  of  the 
proceeding.  And  we  are  inclined  to  this  view, 
from  the  considerstion  that  by  this  mode  of 
procedure,  tbe  rights  of  the  parties  concensd 
oouU.  uk  no  na^eO.  ^la  Y^^^pddiMd.    They  were 


ceptible  of  bs  diitinet  ui  invMtigation 
■nd  decisfoti  aa  If  the  pleadingi  hul  been  fully 
nude  up  in  audi  ose,  and  it  h^d  beeo  beud 


— pTBtdy. 
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putiaa  by  agreement  dispeiue  witb 

the  uau*]  f onnftlitiei  in  the  progreu  of  >  cauae 
sod  no  injiutice  reiults  from  tbe  mode  adopt- 
16S*]  ed,  'the  court  •hould  not,  on  alight 
ground,  set  aside  the  proceediDg. 

It  is  contended  that  aa  the  eomplainaota,  or 
■t  least  •ome  of  them,  entered  under  the  titla 
of  Watden,  as  purchasen  from  Craig, 
principle  of  landlord  and  tenant  appliei  . 
Lsaat  so  far  aa  to  prevent  the  setting  up  of  a 
title  adTBTse  to  that  under  which  they  entered. 

CroJg  elaimed  a  oertain  part  of  the  entry  of 
Walden,  as  purchaser  under  Kenton,  the  lO' 
eator;  and  he  sold  to  some  of  the  oomplaioants: 
Imt  as  his  title  was  not  ansteined,  the  purchas- 
ers under  him  became  interested  In  the  entries 
of  Bodlep  and  others,  and  received  aonve;- 
•ftcea  from  them. 

It  is  a  general  rule  that  a  tenant  ahall  not 
dispute  his  landlord'a  title;  but  thia  rule  is  sub- 
ject to  certain  exceptions.  If  a  tenant  dis- 
elaims  the  tenure,  and  claims  the  fee  Id  his  own 
right,  of  which  the  landlord  baa  notice,  the 
lation  of  landlord  and  tenant  is  put  an  end 
ftnd  the  tenant  becomes  a  trespasser,  and  he  is 
liable  to  be  turned  out  of  the  possession,  though 
the  period  of  bis  lease  has  not  expired.  ~ 
Peters,  47.  The  same  relation  as  that  of  li 
lord  and  tenant  subsists  between  a  trustee  and 
the  cestui  que  trust,  as  It  regards  the  title.  In 
the  case  of  Botts  t.  Shield?  Heirs,  3  Lit.  34, 
35,  the  Court  of  Appeals  decided  that  a  pur- 
ebaaer  of  land  who  enters  into  the  possession 
of  it  under  an  executory  contract,  shall  not  set 
up  another  title.  But  a  purchaser  who  has  ob- 
tained a  couTeyanee,  holds  adversely  to  the 
rcDdor,  and  may  eontroTert  his  title.    4  Utt. 

It  appears  from  Kenton's  deposition,  that  he 
was  paid  in  land  warrants  for  making  Walden's 
entry,  and  that  he  had  not,  in  fact,  a  shadow 
of  rii^t  to  any  part  of  this  land.  He  assigned 
the  contract  with  Walden  to  locate  tbe  laad  to 
Fox  and  Wood;  and  afterwards  paid  them  in 
diacha^ge  of  this  contract,  by  a  conveyanoe  of 
land,  located  br  the  land  wBrranta  iwelved 
from  Walden  I  but  the  contract  waa  not  anr- 
rendand  nor  cancelled.  Bo  that  Craig,  aa  pur- 
ehastB',  proonred  neither  the  eqnitable  nor  legal 
title  to  any  part  of  the  land  In  Walden'a  entry. 

Tbe  claim  of  Craig  appears  to  baTe  been  pur- 
dased  by  Bodley  and  others,  who  at  tha  UnM 
claimed  under  conflicting  and  advene  entriea 
to  that  of  Walden,  with  the  assrat  of  the  bat 
pttrchasera  from  CrsJg,  and  then  deeds  were 
■xecnted  to  them. 

The  original  purchasers  from  Craig,  who  at- 
torwwda  reoeired  deeds  from  Bodl^  and  oth- 
■n,  are  deceased;  and  the  lapaa  of  time  and 
change  of  drcumatancea  have  been  ao  great 
that  we  do  not  think  the  oomplalDanta,  or  any 
part  of  them,  can  be  preclodM  on  the  ground 
«f  their  purchaae  from  Craig,  from  settmg  up 
»  title  adverse  to  that  of  Walden'a.  The  per- 
Bon«  who  entered  under  CtbIk  were  In  fact,  tres- 
paaaers;  for  they  had  no  title  which  could  pro- 
tect their  possession,  or  shelter  them  from  the 
WSfqiirnffti  of  wrongdoers.  But  on  this  point 
«a  go  no  further  than  to  say  that  such  an  en- 
1*  I.,  od. 
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try,  under  the  dremnsUiieaa  of  this  case,  does 
not  preclude  the  eotnplainaati  from  [*ldS 
relying  on  the  adveraary  titles  set  up  in  their 
bill.  Whether  any  other  effect  may  result  from 
this  entry,  aa  it  regards  any  other  right  than 
the  title  asserted  in  the  bill,  we  do  not  decide. 

Tbe  counsel  for  the  appellant  contend  that 
the  decree  of  the  Circuit  Court  ahould  be  re- 
veraed,  on  the  ground  that,  although  Walden 
was  decreed  to  release  his  title  to  such  parts  of 
land  covered  by  his  original  survey,  and  not 
included  in  the  sorvey  of  his  entry  under  the 
order  of  the  court,  yet  the  tenants  on  the  land 
to  which  WaUen  bad  the  better  title  were  not 
required  to  execute  releases  d  their  title  to 
him. 

But  we  think  there  is  no  error  In  the  decree 
in  this  respect 

Walden  had  the  elder  itgtl  title  for  the  laud 
included  in  his  first  anrvey;  it  waa  therefore 
necessary  to  decree  a  conveyance  or  releaae 
from  him  to  the  tenants  who  established  a  par- 
amount equitable  title.  But  aa  to  the  land 
-wlthm  the  corrected  survey,  he  had  tbe  elder 
equitable  aa  well  as  legal  title;  It  waa  therefore 
unnecessary  to  decree  releasaa  from  tha  tenanta, 
who,  from  facta  before  the  eourt,  bad  neither 
the  equitable  nor  legal  titla. 

There  are  other  considerations  which  show 
the  correctness  of  the  decree  in  this  respect. 


extent  of  their  right.  It  waa  clear,  that  to- 
far  aa  their  right  was  made  known  to  the  court 
by  tbe  bill  and  answer,  they  had  no  title  to  re- 
lease. Not  being  parties  to  the  suit,  it  is  very 
clear  that  the  court  could  not  deveat  them  of 
any  interest  which  was  not  devested,  as  a  legal 
consequence  of  the  recovery  of  the  ejectment 

Forty  years  have  nearly  elapsed  since  Walden 
recovered  his  jndgments.  Delays,  perhaps 
without  precedent  in  this  conntry,  have  oc- 
curred in  realizing  the  fruits  of  these  judgmenta. 
'^-  some  extent,  these  delays  may  be  attributed 
the  expiration  of  tbe  demises;  but  they  are 
chiefly  to  be  ascribed  to  the  injunctions  which 
have  been  granted.  And  now  the  demises, 
though  extended  fifty  years  from  1780,  hart 
again  expired. 

And  it  appears  from  the  records  In  tha  ajeet- 

ent  easea,  which  are  before  ns  as  evJdenea, 
that  the  decease  of  some  of  the  defendants  ren- 
ders a  revivor  of  the  judgments  necessary  bs- 
f  ore  writs  of  possession  can  be  issued. 

When  the  final  decree  was  entered  In  tha 
Circuit  Court,  the  demise  had  some  yean  to 
run;  and  that  court,  we  think  very  properly, 
refused  to  decree  a  surrender  of  the  poasesaion 
by  the  tenants  to  Walden,  but  dissolved  the  in- 
junction. This,  under  ordinary  cinnimatancea, 
would  have  given  to  Walden  all  the  relief  ha 
could  ask;  and,  aa  was  said  by  the  counsel  for 
imptainants,  all  the  relief  he  praya  for  In 
iswer.  But  new  and  unexpected  delay* 
have  occurred,  until  the  demises  have  expiredi 
and  the  Judgments  have  become  dead  by  the 
decease  of  a  part  of  the  defendants. 

And  a  question  here  arises,  whether,  on  tho 
afSrmance  of  the  decrees  *of  the  Circuit  [*1«4 
Court,  it  is  not  tbe  duty  of  this  court,  under 
the  circumstances  of  this  case,  to  direct  tha  Or* 
cult  Court  t*  have  tha  vftlua  of  the  improv*- 
M  4«> 
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iBMto  Mtfmatwl,  the  ranta  and  proflU  ajoar- 
tklasd,  and  alao  mnj  duiUig*  which  nwj  haT« 
been  done  to  the  land;  uid  then,  onder  an  or- 
der or  decree  that  the  tenants  should  reliaquUh 
the  [NMMaBion  to  Waldao,  to  iuue  ft  writ  of 
poMetsioD.  in  puriutwce  of  tlie  practlM  of  a 
Mart  of  chancery  In  KeDtnckjr. 

Thia  In  effect  would  be  the  same  as  the  d«- 
»  ot  the  Circuit  Court;  and  it  would  eeem 


tbftt  (t  is  the  only  effectual  mods  bT  which  thii 
protrftoted  oontraven;  can  ■>•  terminated  with- 
in ftnjr  reasonable  tine.  The  remedy  at  law  is 
obatrncted  br  the  expiration  of  the  demises, 
and  the  death  of  defcmdants  in  the  judgments. 
And  if  this  court  hare  ths  case  bsfore  toeni  so 
as  to  send  it  down  with  the  abovs  directions, 
we  think  they  are  bound  to  do  so.  It  would  be 
ft  reproftch  to  the  administration  of  justice,  if 
la  thia  cftse  ths  parties  should  bs  left  by  the 
deeialon  of  this  court,  apparently,  as  remote 
from  a  final  determination  of  it  as  they  wer* 


Mlntlon  of  the  injunction,  and  that  tna  bill  mar 
be  diamisaed.  But  the  eonrt  haTe,  by  the  bill, 
answer,  and  erldenoe,  ths  equitie*  of  the  par- 
ties lief  ore  them;  and  haTing  jnrisdietlan  of  the 
main  points,  they  may  aettu  the  whole  matter. 
A  eourt  of  equity  cannot  act  upon  ft  case  which 
ia  not  fairly  mads  by  the  bill  and  answer.  But 
it  ia  not  neeeasary  that  these  should  point  out, 
in  detail,  the  means  which  the  court  saall  adopt 
in  giving  relief.  Under  the  general  prayer  for 
relief,  the  court  will  often  extend  relief  beyond 
tbe  specific  prayer,  and  not  exactly  in  accord- 
ance with  it.  Where  a  case  for  relief  is  made 
In  the  hill,  It  may  be  given  by  imposing  coudi- 
tions  on  the  complainant  consistently  with  the 
mles  of  equity,  in  the  discretion  of  the  court. 
Id  their  decree  the  Circuit  Court  required 
Walden  to  surreDdo'  the  possession  of  the  land 
be  was  directed  to  release  to  the  eomptainanta, 

bly,  '"^ 

e  possess  _  . 
den,  by  the  tsoanta  of  the  land  recovered  by 
him.  This  waa  act  done,  it  ia  preanmed,  be- 
cause it  waa  thon^t  the  possession  could  be 
obtained  under  ttie  judgments,  on  the  dissolu- 
tion of  the  lajunetion.  But  thia,  for  the  rea- 
sons stated,  cannot  now  be  done.    The  remedy 


^1  haTing  the  case  bsfore  us,  we  think  it  is 
OBr  duty  to  put  an  end  to  this  eontroTeray. 

Forty  years  ago  Walden  recovered  the  land 
by  virtue  of  hie  Uigai  right;  and  we  now  decide 
In  favor  of  his  equity.  He  ahould,  therefore, 
have  the  aid  of  the  oouit  in  attaining  the  ob- 
ject be  has  so  long  and  so  peraeveringly  pur- 
med,  and  that  without  nnneeeaaary  delajr. 

Being  aatiafiad  with  ths  decrees  made  in  the 
cases  mtted  by  the  drenlt  Court,  they  are  af- 
firmed with  de  following  modification:  The 
eauae  will  be  aent  down  to  the  Circuit  Court, 
with  directions  to  take  such  steps  in  regard  to 
KS*}  the  improvements,  and  to  ths  putting  *of 
Walden  or  his  representative  in  poseeasion  of 
tihe  prembfa  recovered  In  the  ejectment  suits, 
aa  anal)  be  eonformable  to  the  decrees  afilnned, 
and  the  principles  of  equity. 

And  as  it  regards  any  title  or  claim  which  the 
lenanta  or  any  part  of  them  may  set  up  under 
the  statute  of  limitations,  as  the  proper  parties 
401 


This  cause  cams  oD  to  be  tacftrd  on  th«  tram- 
script  of  ths  record  from  the  drenit  OonK  of 
the  United  SUtea  for  the  IMstriet  of  Esntueky. 
and  was  argued  by  counsel;  on  eonsiderattoB 
whereof,  it  Is  now  here  ordered,  adjudged  and 
decreed  by  thia  court,  that  tiM  decreee  of  the 
said  arcoit  Coort  in  the  cases  sUted  by  the 
said  Circuit  Court  be,  and  the  same  are  hereby 
affirmed ,'  with  the  modUloation,  that  this  Sanaa 
be,  and  the  sams  Is  hereby  remanded  to  the 
said  Cireuit  Court,  with  directiona  to  that 
court  to  tabs  such  further  atepa  in  r^ard  to 
the  improvements,  and  to  the  putting  of  Wal- 
den  or  hia  representative  in  posaeaaion  of  the 
premises  rscoveied  In  the  «}eetm«nt  avlta,  m 
ahall  be  eonformable  to  tba  deereea  hereby  ■!- 
firmed,  and  to  the  piariples  of  equity. 


Bights  and  llabllitlea  of  eo-exaeutoT*. 

I  will,  K  Is 


r  that  tt 


e  ths  debts  dus 
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va  tbe  estste,  snd  all  etker  aisrt*  which  shall  coma 
Into  his  hands :  and  ha  Is  aDawcraUa  far  tli*  assets 
ha  rscetTcs.  This  remnslbllllj  results  from  Um 
rlsht  te  recelTe,  and  the  oatnre  or  ths  trust.  A 
parmeat  of  Iha  sunii  recelvrd  br  falm  to  hli  co. 
eiecDtor  will  not  discharge  htm  Iron  his  liability 
to  tha  aatste.  He  Is  bonaa  to  aeconnt  for  all  sMuts 
which  come  IdIo  his  hands,  and  to  ■ppronrtata 
"-        sccordlBE  to  tbs  directions  ot  tba  will. 


Is  lUble  to  tl 
fnll  eiUnt  t 


—   _ Stste   In 

which  tha  will  was  proved,  snd  In  which  letters 
testamcDtarr  were  franted,  does  not  dlscharn  Usa 
from  bis  liability  as  eiccDtor:  much  len  does  It 
releasa  him  tron  bis  llabllitr  for  useta  rccetvad 
by  bUo  and  paid  over  to  hIa  co-aiecntor. 

ON   appeal   from   the  Orcuit   Court  of   the 
United  SUtea  for  the  Southern  Dirtrfot  of 
Alabama. 

The  appellee,  with  one  Jamee  ITHorria,  was 
by  tbe  will  of  Aaron  Catea,  of  South  Carolina, 
made  on  the  titb  day  of  February,  1818,  and 
proved  on  the  IBtb  of  the  aame  month,  appoint- 
ed executor  of  tha  will.    Letter*  teatamentary 


the  proceeds  of  the  estate  in  atoeks,  for  the 
benefit  of  certain  peraona  named  In  the  will,  and 
who  are  appellants  In  thia  eaae. 

Tbe  estate  was  sold,  and  the  aeconnta  wera 
settled  by  the  executors  with  ths  ordinary. 
The  eiecuton  failed  to  invest  the  proceeds  iS 
tbe  sales  In  atoeka.    ThU  biU  waa  Sled  to  oom- 

lel  a  perfoimanaa  of  the  direetiona  of  the  will 

>y  the  appellee. 
The  defendant.  In  the  Qreuit  Court,  stated 

n  bis  answer  that  tbe  moneys  of  the  aetata 
were  not  Invested  in  atoeka  in  consequence  of 


o  I  U 


bMOHM  XI  AI.  V.  Cbxhshaw. 


ptaiBAnt  Ii. , 

ket«d  wen  DOt  BufflcientlT  Urge.  That  a\- 
tkougti  mt  the  tiiM  oi  Uking  out  Um  lettera 
tMtuncDtuT,  be  wu  »  reald«nt  of  South  Caro- 
lina,  7«t  that  in  1810  ha  reniov«d  to  Alabama, 
bavtiig  firat  delivered  over  to  his  co-executor, 
JTUorrie,  all  the  asaeU  of  the  estate  which 
had  ever  come  to  hU  hands,  and  took  the  re- 
oeipt  of  the  oo-executor  for  the  aame,  which  re- 
ceipt be  filed  with  the  Court  of  Ordinary  which 
had  granted  the  letter*  testamentary,  and  but- 
rendend  to  the  co-executor  the  exclusive  man- 
agement of  the  estate  of  the  test«tor.  tfUor- 
ria  bad  become  insolvent. 

tht  ease  waa  heard  on  the  bill,  answer,  and 
tb«  receipt;  and  the  Cirenit  Conrt  ordered  the 
UO  to  be  dismissed.  From  this  decree  an  ap- 
peal waa  prosecuted  to  tbia  court. 
1«7>]  *The  ease  was  argued  bj  Ifr.  K«7  for 
Um  s^ipellants.  No  ooanael  appeared  for  the 
appellee. 

For  the  appellants  it  was  contended  that  the 
defendant  was  bomid  to  Inveet  the  proeeeds  of 
the  aalM  In  the  stocks,  as  directed  bv  the  will 
W  Aaron  Gates;  and  tliat  for  any  loss  occa- 
dmted  b7  bla  failure  to  do  so,  he  wee  liable. 

na  renondatioQ  was  of  no  effect.  No  dis- 
diarge  from  liabilities  aa  executor  can  be  ob- 
tnined  without  the  action  of  the  court.  Hie 
liabilities  continued,  and  the;  were  not  ehauged 
or  dlrainisbed  bv  Ua  removal  to  Alabanui. 

The  receipt  tfvot  to  him  b7  hla  co-executor 
had  no  operaifon  on  hia  responsIblUtles  under 
UM  will.  While  It  will  be  admitted  that  one 
ezeentor  is  not  liable  for  payments  made  to  a 
co-executor;  it  Is  denied  that  a  payment  of  the 
■aoney  by  one  executor  to  another,  Instead  of  a 
eompliance  whh  the  will  by  investing  the  mon- 
ey, has  no  effect  on  those  liabilities.  Cited,  1 
William*  on  Execnton,  148,  149;  Ambler,  117; 
K  WilUanu,  1124;  1  Ventrls'  Rep.  335;  2 
Brown's  Ch.  CaBes,  117;  2  Penn.  Rep,  493i 
Pracedeuta  In  Chancery,  173;  2  Schoalee  A 
Lefroy,  Rep.  24fi;  T  East,  246;  11  Johna.  Rep. 
14^  118;  IS  Tea.  Jun.  478;  1  Merivale,  711;  1 
I,  ML 


lb.  Juitlea  ICLeui  delivered  the  ofdnion  of 
the  eonrt: 

This  i*  an  appeal  from  the  Circuit  Conrt  of 


nie  eomplainanta,  who  represent  themselves 
to  be  the  deviaees  of  Aaron  Cates,  deceased, 
who,  oa  the  7tb  of  February.  1818,  made  bis 
wfll  in  which  ha  required  all  hi*  esUte,  both 
real  and  penonal,  to  be  aold  at  public  auction, 
l>T  hla  execntora,  on  a  credit  of  one,  two,  and 
tnc«e  years;  the  pnrchaaer  to  give  two  good 
freehold  securities  and  a  mortgue  on  the  prop- 
•rt7  to  secure  the  payments.  Three  bequesfe, 
of  one  hundred  dollar*  each,  were  made  to  cer- 
tain Individual*,  to  one  of  whom  he  gave  hit 
wetuing  apparel.  After  the  payment  of  theee 
boqneata,  hu  funeral  expenses,  and  ten  per  cent. 
<M  moneys  ooUeeted  by  bis  execntora,  he  direct- 
•d  that  bli  executors  ahonld  vest  the  entire  bal- 
«ae«,  Inctwtliig  the  net  proeeede  of  Us  estate 
tbea  tn  their  handa,  in  bank  stoelc,  or  In  sharex 
of  oaj^tal  of  nd  companies  or  eorporatlona 


aa  in  their  judgments  abonid  be  most  proper 
and  productive,  in  trust  for  certain  usee,  and 
subject  to  oertain   restrictions:    and    he    ap- 

Kinted  "his  friend*,  Anderaon  Crenehaw  and 
mes  H'Morris,  executors;  and  on  the  death 
of  either,  the  survivor  waa  to  ba  sole  executor, 
with  power  of  appointing,  eltlisr  by  deed  or  by 
will,  a  proper  person  to  carry  into  affect  the 
provisionB  of  the  wUL." 

On  the  death  of  the  testator,  the  executors 
proved  the  will  in  the  ordinaiy"*  office  for 
Newberry  district,  in  the  State  of  South  Caro- 
lina, and  qualifled  aa  executors.  They  caused 
the  property  to  be  appraised  and  sold,  and 
made  returns  thereof  to  the  above  office:  the 
sate  bill,  they  allege,  amounted  to  the  sum  of 
tweuty'flve  thousand  one  hundred  and  forty- 
four  dollars.  And  the  complainants  state 
•tiuA  at  the  time  of  hie  decease,  the  [*1«S 
teatator  luul  a  considerable  sum  of  money  on 
hand,  and  that  many  debts  on  accounts,  notes^ 
bonds,  and  mortgages,  were  due  to  him;  and 
afterwarda  cam*  into  the  hande  of  Us  execu- 

The  bill  alleges  that  the  defendant,  one  of 
the  executor*,  some  year*  *Ince,  removed  from 
the  State  of  South  Carolina  to  the  State  of 
Alabama,  without  vesting  or  causing  to  be  vest- 
ed any  part  of  the  funds  belonging  to  the  ea- 
tate,  la  the  hands  of  the  executors.  That  the 
defendant  left  the  SUte  of  South  Carolina  with- 


ris  continued  to  act  as  executor;  and  that  there 
is  in  the  hands  of  the  executon  about  the  sum 
of  sixteen  thousand  dollar*,  funds  of  the  es- 
tate; and  that  they  have  neglected  and  refused 
to  account  for  and  pay  over  the  aame.  That 
IkfMorri*  is  insolvent;  sjid  the  eomplainanta 
pray  that  tUe  executors  may  account,  etc. 

llie  defendant,  Crenshaw,  in  bis  answer,  ad- 
mits that  Aaron  Cates  mode  the  will,  aa  stated 
in  the  bill,  and  that  it  was  proved;  that  he  was 
qualifled  with  H'Morris  as  executor,  niade  the 
returns  to  the  ordinary  as  stated,  but  does  not 
reoollect  the  amount  of  the  estate.  He  states 
that  a  part  of  the  estate  sold  by  the  exeeUtora 
was  recovered  from  the  purchasers  by  others; 
and  that  debts  to  a  considerable  amount  wen 
paid  by  the  executors.  He  admlta  that  in  ttte 
year  1819  he  removed  to  Alabama;  and  that 
the  executors  previous  to  this  time  made  no  in- 
vestment of  toe  funds,  because  the  amount  on 
hand  was  small,  and  Jfrs.  Wadlington,  one  of 
the  leEateea,  and  only  daughter  of  the  testator, 
and  who  waa  the  natural  guardian  of  her  then 
infant  children,  who  were  the  principal  lega- 
tees, opposed  sueh  Investment  by  every  mean* 
in  her  power. 

And  the  defendant  states  that  before  he  left 
South  Carolina,  be  aurrendered  up  and  deliv- 
ered over  to  M'MorrU,  hi*  oo-ex«entor,  all  the 
asset*  of  the  estate  which  had  come  to  Ua 
hand*;  including  caah,  evidence*  of  debt,  and 
other  liabilities;  and  took  from  him  a  receipt, 
which  is  made  a  part  of  the  answer.  That  un- 
til this  time,  he  and  hi*  co-executor  hod  made 
correct  returns  to  the  ordinary  of  their  pro- 
ceedings; and  that  since  then  he  baa  not  inter- 
meddled with  the  estate. 

The  parties  agreed  to  go  to  a  hearing  on  the 
bill  and  answer;  and  that  the  receipt  refarred 


Sdfbkmi  Canwt  or  thi  UmrtD  Btatbi. 


to  In  tba  uinnr  ghiD  b^  ITHorrii  to  tbe 
defendant,  ehould  be  coneldered  aa  du];  praved. 

On  tbe  Mil,  auawer,  and  receipt,  the  quea- 
tion  arlsM  wbether  the  defendant  it  dteebarged 
from  the  tnut  under  the  will. 

Wben  there  are  two  exeeutora  in  a  irill,  tt  ii 
dear  that  eaoh  baa  a  right  to  receive  tbe  debta 
dtM  t«  the  ertate,  and  all  other  aaseta  which 
ihall  come  Into  hii  hands,  and  he  la  responsible 
for  the  asset*  he  reodTO*.  This  responsibititj 
remits  from  the  right  to  receive,  and  the  na- 
ture of  tbe  tnut;  and  bow  can  he  dlsoharge 
himself  fmn  this  responsibUitj  T 

In  tbla  eaae  the  defendant  has  attempted 
te  discharge  himself  from  responsibilltjr  b7 
paTinc  over  the  assets  received  by  him  to 
***      ""■'-  *■'-      But   sneh   payment 


*hts  M-ezecutor. 


A  paj 
eannot  discharKe  him.  Having  received  t1 
■•ts  in  his  cBpadt;  of  executor,  he  is  bound 
to  aeoonnt  for  th*  eame;  and  he  must  show 
that  he  has  made  tbe  Investment  real ' 
the  will,  or  in  some  other  mode,  and 
turmltj  with  the  trust,  has  applied  the  funds. 

One  executor  having  received  funds  cannot 
exonerate  himself,  and  shift  tbe  tnut  to  his 
exeoutor,  bj  parfaig  over  to  him  the  sums 
MiTOd.  Each  axeoutor  has  a  ri^t  to  receive 
the  debts  due  to  the  estate,  and  discharge  the 
ddtton;  but  this  rule  doe*  not  applf  a*  be- 
tween the  executor*.  Ther  stand  upon  equal 
fiound,  having  equal  rights,  and  the  same  re- 
sponaibilities.  They  are  not  liable  to  each 
other,  but  each  is  liable  to  tbe  cestuis  que  trust, 
to  the  full  extent  of  the  funds  he  receives. 
Douglass  T.  Batteries,  11  John*.  10;  Fairfax' 
Bsecntora  t.  Fairfax,  B  Cranch,  19. 

The  removal  of  the  defendant  from  the  State 
did  not  render  him  incapable  of  discharging  hi* 
duties  as  executor;  much  leM  did  it  release 
him  from  the  assets  he  received  and  paid  over 
to  his  GO -executor. 

In  the  esse  of  Qrlffith  v.  Frader,  8  Cranch, 
t,  tUa  court  held  "that  an  executor  who  ab- 
ant*  himself  from  the  State  after  Uklng  out 
letters  testamentary,  la  still  capable  of  per- 
forming, and  b  botmd  to  perform,  all  the  du- 
tfe*  of  exeeutor."  This  was  a  eaae  where  there 
WES  but  one  ezeoutor. 

The  llaUiity  of  the  defendant  arises  under 
the  laws  of  South  Carolina,  which  regulated 
Ua  duties  u  executor.  He  Is  responsible  for 
all  tbe  asset*  of  whatsoever  kind  which  came 
Into  hi*  hands  aa  exeeutor;  and  which  he  haa 
sot  acoooBted  for  and  paid  over,  aa  directed 
b;  the  wilL 

The  Ctnmit  Court  held  that  the  facts  set  up 
In  the  answer,  with  the  receipt  of  his  eo-execu- 
tor,  released  the  defendant  fmm  his  trust ;  and 
froia  all  reaponsibility  under  it.  In  this  the 
aout  erred,  and  their  decree  an  this  ground  is 
rarsrsed  and  annulled,  and  the  cause  i*  re- 
manded to  that  eourt,  with  directions  to  have 
Ml  account  taken  of  all  the  asseta  which  came 
Into  the  poBseasion  of  tbe  defendant  as  execu- 
tor, and  to  aster  a  decree  in  favor  of  the  com- 
C'  tinanta  against  him,  for  tbe  amount  he  shall 
ve  received  and  not  aoeonnted  for  to  the  or- 
dinary, and  paid  otmv  ta  wafomiity  with  this 


•^nien. 


WARREN  WHITAKBR,  Laura  Wade,  George 
Dougherty,  Frands  Marks,  and  C.  Cunning- 
ham, Defendants  in  Error. 


e  of  Foster  and  Bism  v.  Nellsoii,  t  Pet- 


grs,  104,  and  Qsreta  v.  Lee,  12  Pctan.  fill.  wUcb 
casM  decide  anlnst  the  valldltr  ot  the  «"">!*  made 
b7  the  SnaoUih  government,  la  the  terrltorj  ItIdc 
vest  of  tbe  PerdIdD  Blver.  and  cast  of  the  Iflsila- 
slppl  Blver,  after  the  Loalalasa  Trcatr  at  180S, 
cicsd  and  a" — ■" 


ON  appeal  from  the  Orcutt  Court  of  tho 
Utiited  SUte*  for  East  Louisiana. 
On  the  20th  November,  1B33,  the  appellant 
filed  a  petition  in  the  Circuit  Court  of  the  East- 
em  District  of  Louisiana,  claiming  under  eon- 
veyaneea  to  him  from  Daniel  Clarke,  deceased,  a 
tract  of  land,  of  nine  hundred  and  forty-seven 
acre*,  part  of  thirty  thousand  arpents,  which  In 
1804  had  been  granted  by  tbe  Spanish  Intend- 
ant,  Don  Juan  Ventura  Morales,  in  the  name  of 
the  Spanish  government,  to  Don  Qilberty 
Andry,  who  was  the  vendor  of  part  of  the  tract 
to  Daniel  Clarke.  This  tract  was  situated  in 
that  part  of  what  waa  alleged  to  be  a  part  of 
Louisiana,  by  the  United  States,  between  the 


River  Perdido,  and  the  River  Mississippi,  they 
Ins  the  same  uni'er  the  ceasian  of^  France 
to  the  United  States  of  Louisiana.    Tbe  United 


States  bad  asserted  that  this  country  had  b 
transferred  to  France  by  Spain,  by  the  Treaty 
of  St.  Ildefonso,  of  1800,  and  under  the  treaty 
with  France  belonged  to  the  United  States. 
Under  this  claim  the  United  States  bad  caused 
■ale*  of  the  land  to  be  made;  and  the  defend- 
ants In  error  had  become  the  purchasers  under 
the  United  States,  of  the  tract  which  the  peti- 
tioner asserted  to  belong  to  him  under  the 
grant  to  Don  G liberty  Andry. 


The  petition  pray*  proceedings  ajgainst  those 
ho  had   purchased   from   the   United   States: 
and  all  just  and  legal  aid  in  the  p 


The  defendants,  in  their  answer  to  the  petl- 


never  had  any  right  c 
claimed.  By  that  treaty,  tbe  whole  of  the  ter- 
ritory lying  between  Mississippi  and  the  Perdi- 
do, including  the  land  claimed  by  tbe  plaintiff, 
belonged,  under  the  treat;  with  Prance,  to  the 
United  States.  Tbe  property  of  the  defend- 
ants is  held  under  titles  from  the  United  States. 
The  Circuit  Court  made  a  decree  against  the 
plaintiff,  who  thereupon  prosecuted  this  writ  of 

Tbe  case  was  submitted  to  the  eourt  by 
Messrs.  Key  and  Jones,  the  counsel  for  the 
plaintiff  in  error,  mthont  argument. 


'Mr.  Chief  Justice  Taney  delivered   [*171 
the  opinion  of  the  court: 

Tfau  case  comes  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  tbe  Dis- 
trict of  East  Louisiana.  It  haa  been  submittad 
Petsn  14. 


Tatlob  *.  LonowoBTH  and  CAuraAi. 


bj  the  eannMl  for  the  plaintiff  ia  error,  with- 
out argument-,  and  upon  looking  at  the  case  as 
agreed  od  and  ttated  oj  the  pBrtiea  in  the  court 
below,  it  ia  eridsnt  that  the  prtnciplea  laid 
down  in  the  ease  of  Foster  and  Elam  v.  Neil- 
son,  2  Petera,  2M,  and  Garcia  t.  Lee,  12  Pa- 
tera, 51i,  muBt  decide  tbis  caae  againat  tlie 
plaiatilT. 

The  judgment  of  tli«  Circuit  Court  must, 
therefore,  be  affirmed. 

Tbia  cftuae  came  on  to  be  heard  on  tbe  tran- 
•cript  of  the  reeord  from  the  Circuit  Court  of 
the  United  Btatea  for  the  Eaatem  District  of 


not  tbtii.  eltber  eifireaalT  ar  Implledir,  ct  Ik* 
enn  or  tbe  contnctl  It  the  party  secklDg  a  ape- 
c  perroridaiicc  bas  be«i]  guilt;  ot  kiuu  lacbea, 
bag  been  iDeicusably  aesllieat  In  perlarmtag 
conliHct  on  b1>  pari,  or  It  ttere  b»»,  In  Ibe  In- 


adjudged  by  this  court  that  the  judgment  of 
the  aaid  Circuit  Court  in  thia  cauae  be,  uid  tlie 
■ajne  ia  hereby  al£rmed  with  cost*. 


Ill*)      VAMBS  TAYLOR,  Appellant, 


cqullj  wtll  refuse  lo  decree  any  ■peclOc  perlorm- 
ttxc*.  upon  tbe  plain  ground  tbal  It  would  be  In- 
equitable and   unjust.     But,  except   under  clrcam' 

time  I*  not  treated  br  courts  ot  equltr  aa  ct  th« 

tbe  part;  wbo  seeks  It,  U  be  bas  not  beeo  groasir 
ueBlIgoDt,  and  comes  wllbln  a  leuaonable  time,  al- 
tbougii  be  baa  aot  compiled  wltb  tbe  strict  terin^  ot 

pecta  tbe  part;  to  make  out  a  caae  free  from  all 
doubt,  and  to  Show  tbst  tbe  relief  wblcb  be  asks 
Is.  under  all  tbe  elrcumetances,  equitable :  and  to 
account  In  a  reasoaable  manner  tar  bIS  delaj  and 
apparent  omission  ot  dutr. 

Tbe  rule  that  tbe  purcbaser  of  property  aball 
prepare  and  tender  a  deed  of  conTe;sDce  of  Ibe 
propert;  to  tbe  Tcndor,  to  bt  executed  by  blm.  al- 

tbougb  preTalllns  In   BnglaDd,  * —  — ' " 

bare   been  adopted  In   some  oi 
United  States. 


I  tbs  Hutes  of  tbe 

._.      lie  does  not  prevail, 

Tbe  local  practice  ought  certalol;  to  prevail,  and 
— e  tbe  proper  guide  In  ttie  Intarprsta- 


BOI  for  specific  performance  of  contract— eub- 
•equent  purchaaer — party's  part  payment  and 
poaaessioQ  by  purchaser. 

Specific  performaDce  of  a  contract  b*  T.,  for  tbs 
sals  br  blm  ot  s  lot  ot  ground  In  tbe  clt;  ot  Cin- 
cinnati. KU  Bskcd.  b;  a  bill  filed  In  Ibi  Clniult 
Coart  tor  the  District  ot  Oblo,  by  L.     Tbe  com- 


a  deed ,  wllb  a  generBi  nansum,  •••  w  u>>c  uccu 
glTen  b;  tbs  vendor  wltbln  three  montbs,  on  wblcb 
a  mortgage  tor  Ibe  balance  of  tbe  purcbass  money 
was  to  have  been  executed  by  tbe  purcbaaer.  Tbis 
deed  was  never  given  or  olTered.  The  purchaser 
went  Into  possession  of  tbe  lot.  Improved  It  by 
building  valuable  stores  upon  It,  and  sold  a  part  ot 
IL  A  Bubsequeat  agreement  was  made  witb  tbe 
vudor,  as  to  tbe  rBte  of  Interest  to  bs  paid  on 
tbs  balancs  of  tbe  purchase  money.  Tbe  purchase 
«ss  made  la  1814,  and  the  Interest,  aa  agreed  up- 
OB.  was  rwilarly  paid  until  1822,  wben  It  was 
vltbbeld.  In  18'22  the  vendor  liutltuted  an  action 
ol  ejectment  tor  tbe  recovery  ot  the  property,  and 
i*  ot>talned  possession  ot  the  same  in  18114.  In 
U19,  the  purchaser  was  Informed  th«t  one  Cham- 
ten  and  wife  bad  a  claim  on  tbe  lot,  which  was 
diemed  valid  by  eounsel ;  and  In  1828,  a  suit  tor 
Ue  recovery  of  the  lot  was  Instituted  by  Cbamliers 
and  svtta  against  T.,  L.  and  others,  wblcb  was  de- 
pending until  atlai  1829.  In  1826,  tblS  bill  ws 
Bled,  culntng  from  T.  a  eonveyanca  ot  ""  


Sooder  the  contract  of  1814,  on  tbe  payment  ot 
a  t>nl«Dce  ot  tbe  purcbase  money  and  luterett. 
Tb*  circuit  Court  decreed  a  conveyance;  and  tbs 
«lceree  was  alBrmed  by  tbe  Supreme  Court. 

After  tbe  filing  ot  the  original  bill,  amended  bill, 
■ud  anawera,  tbe  Circuit  Court  considered  tbst  C- 
Jwbo  tield  a  part  of  tbe  lot  purcbaaed  by  L.,  should 

■alnnltted  to  such  decree  aa'  might  lie   made  be- 
k«««D   the  original  parties.     Held,  that  tbls  was 

^rticre  Ig  no  donbt  that  time  may  bs  of  the  es- 
■eaca  ot  a  contract  tor  tbe  sale  of  property.  It 
^wy  be  msde  so  by  the  express  sllpulatlons  at  tbe 
parties,  or  It  may  arise  by  Impllctllon  from  tbe 
^ery  nature  o(  the  property,  or  tbe  avowed  objects 
nt  tbe  seller  or  the  purcbaser.  And  eien  when  time 

NOTB. — As  to  the  specific  performsDce,  end  laches 

Of  plalDtlir,  or  length  of  "—  '--' ■---  - 

tor,  etc.,  see  notes  to  S  L.  eu.  u.  □.  o^i  ,  v  u. 
S.  66,  242,  2B4 :  G  L.  ed.  U.  8.  S23 ;  3S  L. 


The  appellee,  Nicholas  Longworth,  brought 
a  suit,  by  a  bill  in  tbe  Circuit  Court  of  Ohio, 
for  a  speciflc  performance  of  a  contract  made 
with  James  Taylor,  for  the  sale,  by  Taylor  to 
him,  of  a  lot  of  ground  in  the  city  of  Cincin- 
nati. Afterwards,  Thomas  D.  Cameal  waa 
'made  a  pajty  to  the  procoadingB.  Tlie  ['H* 
Circuit  Court  made  a  decree  in  favor  of  the 
complainants;  and  the  defendant,  Jamea  Tay- 
lor, prosecuted  this  appeal. 

The  facts  of  tbe  case  are  etated  fully  In  the 
opinion  of  the  court.  It  was  submitted  to  the 
court  on  printed  arguments  by  Mr.  Stoicr  and 
Mr.  Fox  for  the  appellant,  and  by  Mr.  Chaae 
for  the  appellees. 

Mr.  Justice  Story  detiTered  the  opiiJon  ot 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Uhio,  in  a  suit  in  ^uity,  brought 
by  Longworth,  ths  appellee,  against  Taylor,  the 
appellant,  for  a  epeciOc  performance  of  a  con- 
tract for  tbe  puruiaae  of  land. 

The  facts,  ao  far  aa  they  are  important,  to  b« 
considered  upon  the  preeent  appeal,  are  aa  fol- 
lows: On  the  5th  of  April,  1814,  by  a  aealed 
contract  between  the  parties,, Longworth  pur- 
chased of  Taylor  part  of  a  lot  in  Cincinnati, 
Ha.  81,  for  the  price  of  one  hundred  and 
twanty-flve  dollars  per  foot  in  front,  whatever 
measurement  it  should  hold  out,  one  third  pay- 
able on  signing  the  contract,  one  third  in  iix 
montha,  and  the  remaining  third  in  twelve 
months.  A  deed  of  general  warranty  waa  to 
be  given  by  Taylor,  in  the  course  of  three 
months ;  and  a  mortgage  was  to  be  given  on  the 
premises  by  Longworth,  to  secure  tbe  remain- 
ing payments.  On  tbe  same  day,  by  a  written 
indorsement  on  the  contract,  Taylor  acknowl- 
edged the  receipt  of  the  sum  of  two  thousand 
four  hundred  and  fifty-eight  dollars  and  thirty- 


L.  ed.  U.  : 
a.  so,  Z4Z,  xa* ;  o  i~     ----- 

B.  818;  sa  L.  ed.  U,    _    

l^^r(4ilnty_as  _to   time   mt   BBectlBg   right 


three  cents,  "supposed  to  be  about  the  first  pay- 
!  whole  purchase  money  upon  the 
admeasurement  of  the  lot  amounted  t 


The  V 


Bk   * 


pertormanca,  aas  aote  t 


thousand   four  hundred   and  six  dollari   tad 
twenty-ilve  cenU.    »»  &m&  ■*»»  «w«&*6,  \(i 


m 
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TkTlor  ucMdlag  to  Um  oontnet,  «r  at  uy 
tim«  mibeequentj  but  Loneworth  wai  put  in 
touiiediAt«  poueHion  of  tEe  lot.  When  the 
MMOd  iiutallment  of  the  purchase  monej  be- 
came due,  it  «••  not  paid ;  but  bj  ui  MTftnge- 
BWnt  between  the  parties,  it  wu  postponed 
npon  Longworth's  ageing  to  paj*  the  tame  IB' 
:«re«t  annually  thereon,  as  wu  received  for 
jiridends  upon  etock  In  the  Uiami  Bank,  which 
waa  niM  or  ten  per  cent.  This  intereat  was 
acoordlnglj  paid  up  to  near  the  close  of  the 
jear  1818;  and  iu  the  Intermediate  time  Long- 
worth  eaiued  four  houses  to  be  built  for  stores, 
on  the  lot,  at  the  cost  of  about  four  thousand 
four  hundred  and  sixtjr-four  dollars.  In  the 
year  1819,  or  the  beginning  of  1820,  Longwoith 
waa  informed  that  one  Clumbwa  and  tSk  wife 
had  a  claim  on  the  lot,  which  waa  deemed  valid 
br  the  counsel  emplojed  to  investigate  it;  and 
that  a  suit  would  be  ooounenced  on  it.  A  suit 
waa  aocordinglj  commenead  in  equitj,  against 
Tarlor,  Longwortb,  and  othera,  in  November, 
18^  which  was  not  determined  until  after 
18E9.  In  September,  IS22,  no  interest  on  the 
purchase  monev  having  been  paid  by  Long- 
worth  after  ISlO,  Taylor  commenced  an  action 
of  ejectnent  against  Longworth  for  the  lot; 
and  reeovercd  possession  thereof  in  August, 
IBSi. 
In  June,  18iU},  the  present  Ull  in  equity 


purchase  of  the  lot.  In  the  progress  of  the 
cause  several  supplementary  and  amended  bills 
were  fllad;  and  after  the  anawera  were  put  in 
and  the  evidence  taken,  the  cause  came  on  to 
be  heard;  and  the  court  being  of  opinion  tliat 
one  Oameal,  a  dticen  of  Ohio,  who  was  assignee 
of  one  Canby,  a  sub-purchaser  of  a  part  of 
the  lot  from  LongworUi,  ought  to  be  made  a 
party  to  the  suit,  the  cause  waa  directed  to 
stand  over:  and  he  was  accordiagly  made  a 
party  pUntifl,  and  came  tat  and  submitted  to 
such  decree  aa  might  be  made  by  the  court  on 
the  ease,  aa  It  then  stood  betwe^  the  original 
partiea.  The  cause  was  afterwards  fully  ar- 
gued, and  a  decree  for  a  epeciflc  performance 
was  pronounced,  from  wbleb  the  preaent  ap- 
peal Las  been  taken. 

Some  question  baa  been  suggeatad  b  respect 
to  the  propriety  of  making  Cameal  a  part^  at 
BO  late  a  stage  of  the  cause;  and  of  ue  nght 
of  Taylor,  In  virtue  thereof,  to  insist  by  way 
of  plM  upon  hia  exemption  from  being  sued, 
exoept  In  Uh  district  of  Kentucky,  where  he 
reaided.  But  we  do  not  think  that  there  Is 
any  valid  objection  to  the  proceeding*  on  this 
account.  By  his  general  appearance  to  the  suit 
In  the  prior  proceedings,  Taylor  necessarily 
waived  any  objection  to  the  suit  founded  on 
his  reaideno*  In  aoothar  district;  and  he  be- 
cHBa,  like  every  other  party,  properly  before 
a  court  of  equity,  subject  to  all  the  orders  of 
tbe  court.  Whether  CMneal,  aa  a  sub- 
purchaser, waa  an  Indispensable  party  under  all 
eimunatanoca  of  the  cas^  may  admit  of  doubt; 
Intt,  aa  hia  being  made  a  party  in  no  respect 
changed  the  actual  posture  of  the  case  as  to 
-iha  other  partiea,  he  merely  submitting  to  be 
'boond  by  tlia  proceedings,  we  see  no  objection 
•to  kin  Jflteder  in  thnt  aUga  of  the  oans^  whkh 


in  any  degree  touches  either  the  propriaty  ar 
the  validity  of  the  decree. 

The  only  substantial  question  In  the  cause  is, 
whether,  under  all  the  circumstances,  the  plain- 
tiS,  Longwortb,  Is  entitled  to  a  specific  per- 
formance of  the  contract  for  the  purchase:  and 
upon  the  fullest  consideration,  we  are  of  opin- 
ion that  he  is,  and  that  the  decree  is  theretora 
right.  We  shall  now  proceed  to  state,  In  a 
bnef  manner,  the  grounds  upon  which  we  hold 
this  opinion. 

In  the  hnt  places  there  la  no  doubt  that  tine 
may  be  of  the  essence  of  a  contract  for  the  sala 
of  property.  It  nuy  be  made  so  by  the  ex- 
press stipulatioiiB  of  the  partiea,  or  it  may  arisa 
by  implication  from  the  very  nature  of  the 
property,  or  the  avowed  obieeta  of  the  seller  or 
the  pnrchaMT.  And  even  wnen  time  Is  not  thna 
either  expressly  or  impliedly  of  the  essence  of 
the  contract,  if  the  party  seeking  a  speci&c  per- 
formance has  been  guilty  of  gross  lachea,  or 
haa  been  inexcusably  negligent  in  performing 
the  contract  on  his  part;  or  if  there  haa,  in 
the  intermediate  period,  been  a  material  chaJigB 
of  Bircunutancea,  affectins  the  righta,  interesta, 
'-  obligations  of  the  parties;  In  all  such  e      ~ 


courts  of  equity  will  refuse  to  decree  any 
spedflc  performance,  upon  the  plain  groODd 
that  it  would  be  inequitable  and  unjust. 


But  except  under  circumstaocea  of  this  sort, 
or  of  an  analogous  'nature,  time  is  not  [*1I< 
treated  by  courts  of  equity  as  of  the  essence  of 
the  contract;  and  relief  will  be  decreed  to  the 


party  who  seeks  it,  if  he  has  not  been  grossly 
negligent,  and  comes  within  a  reasonable  tim^ 
although  he  lias  not  complied  with  the  atrict 
terms  of  the  contract.  But  in  all  such  esse* 
the  court  eneeta  the  party  to  make  out  a  case 
tree  from  all  doubt;  and  to  show  that  the  re- 
lief which  he  asks  is,  under  all  the  circum- 
stances, equitable;  and  to  account  in  a  reason- 
able manner  for  his  delay,  and  apparent  omis- 
sion of  hie  duty. 

It  does  not  seem  necessary  to  cite  particular 
authorities  in  support  of  these  doctrine*,  al- 
though they  are  very  numerous.  It  will  be 
sufficient  to  refer  to  the  cases  of  Pratt  v.  Oar- 
roll,  6  Cranch,  471,  Pratt  v.  Uw,  0  Cranch,  451. 
498,  4tM;  and  Brashier  v.  Grats,  0  Wheat.  fiSS, 
in  this  court;  and  to  Seton  v.  Blade,  T  Vesey, 
265;  Halsey  v.  Qiant,  13  Vesey,  73;  Alley  v. 
Deeehamps,  18  Veaey,  2Z6;  Beam  v.  Tenant,  13 
Vesey,  280;  and  HepwiU  v.  Knigbt,  1  Youngs 
ft  Coll.  41S,  in  England,  as  affording  illustra- 
tions in  point. 

In  applying  the  doctrines  above  stated  to  th* 
tact*  and  circumstances  of  the  present  eaae, 
the  first  remarlc  that  occurs,  is,  that  the  Brat 
default  was  on  the  part  of  Taylor.  By  hia 
contract  he  undertook  to  nuJie  a  deed  of  gen- 
eral warranty  of  the  premises  in  the  course  of 
three  months  after  the  date  of  the  contract; 
the  second  installment  not  being  payable  until 
a  long  time  afterwards.  Be  never  made  any 
such  deed,  or  offered  to  make  it ;  and  if  he  h^ 
it  Is  obvious  that  instead  of  his  being  placed  In 
the  situation  of  a  defendant  in  equity,  aa  he 
now  is,  he  would  liave  been  compelled  to  be  a 
plaintiff  either  to  enforce  a  speciSc  perform- 
ance, or  to  resdnd  the  contract.  Now,  the  plain 
import  of  the  words  of  his  contract  is  that 
he  will  make  the  deed.    The  excuse  for  the 


IMI                                     Vatlos  t.  hamwoKiB  Aim  CiammtL,  ITf 

AMilMlaB  ia  tbit  It  wu  the  dntjt  of  the  other  18E0;  and  waa  aaaertad  l>7  eovaid,  who  v«n 

•ida  to  prepare  and  tender  a  (onnal  deed  to  ecnaulted  on  that  oeeaaton,  to  be  ralld.    The 

Un  for  eseontion.    And  authoritiea  are  relied  claim   waa  prosecuted    (as    haa    been    abeadr 

on,  prinelnJlj  from  the  English  eourti,  to  >hoir  atated)   bj  a  anlt  in  equity,  brought  in  182S, 

that  in  all  eaaea  of  tbia  sort,  the  eetabliihed  agalnat    Taylor,   Longworth,   and   othera;    and 

mla  ii  that  th«  vendee  ahall  prepare  and  ten-  remained  undecided  until  the  cloee  of  the  year 

4eT  the  conTeyaaea.    Thin  ia  certainly  the  role  1B2S.    There  is  no  pretense  to  say  that  tUa 

la  England,  founded,  doubtlias,  upon  the  gen-  claim  waa  not  bona  Hde  asserted,  or  that  hcmf 

ami   nfidentandlng  and   pmetiee  among  eon-  worth  brouRfat  It  forward  to  cover  his  own  w- 

vayMBoera,  as  well  as  upon  the  peealiar  dKum-  fault.    White  it  waa  knows  and  pending,  thar* 

■taneea   attendant   upon   conveyaneoa  tn  that  is  as  little  pret«nae  to  aav    that    Longwortk 

country.    The  same  rule  does  not  seem  to  have  could  be  compelled  to  eomplete  the  eontract  oa 

been  adopted  generally  in  America,  although  It  hli  eide,  or  tnat  he  had  not  a  rl^t  to  lie  fey, 

may  be  adopted  in  eame  States.    In  Ohio,  the  and  await  the  deeiiion  of  the  title,  whiob  thaa 

rale  te  stated  by  the  learned  judge  who  decided  hung,  as  a  aloud,  npoa  that  of  Taylor.    It  la 

the  preaent  eaae  not  to  prevail;  and  the  loc&l  one  thing  to  say  that  be  might  waive  the  ob- 

practice,  in  a  ease  of  this  sort,  ought  certainly  jection,  and  require  a  eoDveyanee  en  the  part 

(e*   -"  "- 

J  — _„....„„    .„     . _j  gronnd  t_ 

Up  to  the  close  of  the  year  1819,  there  is  no  that  from  the  commencement  of  the  prsasM* 

fretenao  to  say  that  there  had  bees  any  viola-  guit,  Longirorth  luta  not  always  been  rea4y  tad 

ion  of  the  eonttsct  on  the  part  of  Longworth,  willing  to  pay  up  the  arrears  of  the  pnrohaaa 

and  no  step  whatever  was  taken  by  Taylor  no-  money,  and   to   complete    the    contract.     Tba 

til  he  brou^t  the  ejectment  in  182E  to  coforee  proofs  In  the  case  are  entirely  satiafacto^  oA 

the  contract.    That  ejectment  he  asserta  in  his  this  head.    In  our  opinion,  'the  lapse  of  [*171 

answer  to  have  been  brought  in  order  to  com-  time  is  fairly  accounted  for  by  the  state  of  the 

1T6*]    pel    'Longworth  to   complete   the  con-  title;    and   therefore  Longworth  haa  not  beaa 

tract,  or  to  put  an  end  to  it.    In   the   mean-  guilty  of  any  delay,  which  ia  nnreaaonabla  or 

time,  Longworth  had  been  left  In  the  posses-  inexcusable. 

lion  of   the  premises  under  the  oontraet,  had  xhere  U  another  view  of  thU  subject  which 

made  improvements  upon   them^airf  had  re-  ^^^          ,i     i^^i„  ^t  the  meriU  of  this 

::^ce"?:f^ror."Lrrn'uch''i''rci'm"st:?l,  -'-^^-    «  tb^nt-t  had  b«.  strirtly 

where  there  hLl  been  a  part  performance,  and  P«rfo"°«»  '>■',""'  P^^J^'  Taylor,  by  a  convey - 

Urge  expenditures  on  onlTeidr  under  the  con-  ""*•  ''•  »"^  ""»  ''»"  "^  *»  'V  '"'' 

timet,   and  acqnieacenoe  on  the   other  side,  ft  character  of  a   mortgagee;    for  in  that  event 

wovOd  be  incompatible  with   established   doe-  Longworth  stipulated  to  give  him  a  mortgage 

trines  to  bold  that  one  party  could,  at  his  own  for  the  security  of  the  unpaid  purchase  money. 

election,  by  a  suit  at  law,  put  an  end  to  the  Now,  In  the  view  of  a  oourt  of  equity,  that  may 

eontract.    It  oould  be  rescinded  by  Taylor  only,  well  be  deemed  the  true  posture  of  this  case, 

by   Lha  deerea  of  the  Court  of  Equity;   which  upon  the  known  principle  that  equity  will,  for 

decree  would,  of  course,  require  fuU  equity  to  the    purposes    of   jurtlce,   treat    that   to    hav« 

b«  done  to  the  other  party,  under  all  the  dr-  been  done  which  ought  to  have  been  done.    Aa 

enmataneea.   Pending  the  ejectment,  Longworth  mortgagee,  which  would  be    his  character  ao- 

^1™??'  '!3!S^'.""".,'f.''  P'J™""*'  'tP'.-  cordiiTto  "w  real  intention  of  both  partial. 

fng  fran  the  original  oonditions,  all  of  which  t. JilT  .™,i j  v.-.        -i.,k*  *-  „_-i.i-^#  ♦t- 

^ar^  declined  by  Taylor;   altho^h    it   seems  Taylor  conld  have  no  right  to  eomplain  of  tta 

*b.t  Longworth  wp^sed  that  wme  of  them  ^P"  «'  """•;  "^  could  have  no  claim  to  tba 

would  have  been  itUfactory.     The   recovery  impra*™""!!  made  by  Longworth   except  aa 

Ca  tba  eisetment  was,  of  course,  successful,  sa  lecurity  for  his  debt.    In  this  new  of  the  mat- 

the  1^  Utle  was  In  Taylor;  and  the  equities  tor  it  U  whoUy  unimportant  for  us  to  consider 

^f  longworth  eonld  not  be  matters  of  defense  whether  the  amount  of  the  ranta  and  proSta 

%A  that  atdt.  received  by  Longworth,  was  equal  to,  or  a  aet- 

The  present  bill  was  brou^t  In  the  succeed-  off  to  his  expenditures  and  Improvements,  aa 

Aug  year,  and  the  qnestlon  ia  whether,  under  all  affirmed  in  the  answer. 

«ha   dreamsUnccs  of  the  caae,  Longworth  is  Upon   the   whole,   we   are  entirely   aatisflad 


■Mw  mtitled  to  a  speeiao  performance  of  the  ^ith  the  decree  of  the  Ctreult  Court,  and  It  ta 

«Mmtnet,  vpoa  his  ™ymg^  the  airears  of  the  ^ffl^med  with  tosts, 

Iturehaae  money.    Undoubtedly,  if  there  were 

aio  grovads  of  excuse  shown  accounting  for  the 

4alay  oa  hie  part  to  fulfill  the  contract,  be- 

tl^J?'lir^'T*'^',«!!"'    **>%  •i**""^i  This  cauae  came  on  to  be  heard  on  the  traa- 

^^T^,^J^llft^Z.J'lSl^Vll  «»!?*  »'  t'"'  "^"l  '"■"  tl"  Ci'^uit  Court  of 

^t:S?Sa1'h?ras";l^*e^i^K  rt^ifll  the  United  Bute,  for  the  District  of  Ohio   and 

performance  of  the  eontract,  even  if  some  rther  ""  "'P^ed  by  counsel;  on  consideration  where, 

lalief  on  aeeount  of  hU  Improvements  might  be  of.  It  is  now  here  ordered  and  decreed  by  this 

deemed  equitable.     But  in   point  of  fact,  the  <=°"ri  that  the  decree  of  the  said  Circuit  Court 

advene  ebim  of  Chambers  and  wife  to  the  in  this  cause  be,  and  the  aama  It  hereby  af* 

property,  waa  made  knows  as  aarl*  as  the  year  firmed  with  costa.                      /  ~      .     .  I 

l«I..ad.                                           V               *  DnilizPdb,  L.OO^ICW* 


SopiniB  OmPBT  o 


n  UlRTB  Sf  ATM.  U« 

WilllAm  BloMi,  Jolu  Bteaa,  Ellnbrtli  BIoh, 
Peggy  BloAD,  BtJly  Sloaa,  ud  Juie  Sloan;  ftod 
tba.t  the  pUJDtiff'a  ItMor  i*  tbe  huabuid  of  the 
■aid   Elizabeth. 

Alter  the  death  of  his  iecond  wife,  John 
Sloan  lived  and  eofaabited  with  and  married 
Marj  81o*n,  hia  daughter,  bv  hi*  flnt  wife,  and 
had  D7  her  the  following  children,  tit,:  Witlinm 


The  laid  John  Sloan,  the  father,  wai  mrnaj 
year*  a^  leiaed  and  poeeeeeed  of  n  tract  of 
land  lying  in  Allegany  County,  Maryland, 
called  "Oraaay  OabiD,"  containing  four  hundred 
twenty'Hven  and  one  fourth  acrsa,  to  which 
tract  he  had  an  undisputed  legal  title. 

The  aaid  John  Sloan  being  eo  aeixed  and  poa- 
■essed  of  the  aaid  tract  of  land,  conveyed  tba 
■•me  for  a  Tahiable  eonddantion,  by  k  deed  of 
bargain  and  sale,  duly  executed,  acknowledged, 
and  i«M»ded  aceordii^  to  law,  to  John  JdbwIi 
Bloan,  nnd  that  the  Mid  'Jolm  Joseph  [*l?t 
Sloan  became  and  waa  aeiied  and  poaaeaaed  of 
the  said  tract  of  land,  under  and  by  virtus  of 
the  said  deed. 


The  said  John  Sloan,  the  father,  and  Mary 

oan,  his  said  daughter,  by  hii  flrtt  wife,  hotk 

departed  thii  life  about  ths  year  1620,  and  the 


Raid  John  Joseph  Sloan  died  about  the  year 
1B32,  seized  and  posaesaed  of  the  said  tract  of 
land,    intestate,    and    without    isiue,    and    uu- 


of  the  said  Mary  Sloan,  by  her  said  father  H 
aforesaid,  him  •urriving. 

That  the  said  Mary  Sloan,  Jeiae  Sloan,  and 
DaTid  Sloan,  being  poisessed  of  and  cUiming 
title  to  the  aaid  tract  of  land  called  "Qraaiy 
Cabin,"  by  descent  from  the  lald  John  Josepa 
Sloan,  conveyed  the  same,  by  a  deed  of  bargftltt 
and  sale  duly  executed,  aciuiowledKed,  and  re- 
corded according  to  Iaw,  to  Jacob  Blougher  and 
Daniel  Blougher,  the  defendants. 

After  tbe  death  of  the  said  John  Joseph 
Sloan,  the  plaintiff,  Henry  Brewer,  obtained 
out  of  the  Western  Shore  land  oQice  a  ipecial 
warrant  of  escheat  to  reaurvey  and  t.tTect  the 
said  tract  of  land  called   "Grassy  Cabin,"  for 


Nom. — lllecttlmate  children,  Ineapadlj  ot  to  tn- 
berlt  Wbcn  ther  take  davlsea  or  htqueiU,  under 
tbe  deecrlptlan  at  children.  Under  the  BaclLsh 
law,  lllefltlmate  children  cannot  take  bj  deueat, 
(at  thej  bave  not  In  eontemnlatloD  ol  law.  Inherit- 
able blood,     i  Kent's  Com.  413. 

For  laws  al  the  sereral  Btates  snd  loreln  oa- 
tloDB  on  tbli  subject,  see  4  Kent's  Com.  IIS  to 
418,  and  notes. 

Where  there  are  le^rltlmate  cblldren  to  aoewer 
the  description  of  "chlldreD,"  the  rale  of  law  Is, 
that  letltlmste  cblldren  only  cao  take.  Bs;ley  *. 
UollaA  1  Bnn.  A  Mj.  SBl :  Fraier  t.  Plgott,  1 
lonng,  SS4 ;  2  WlUlsms.  Ex.  20,  An.  eif.  SOS ; 
SbMrman  r.  ADfel,  1  Bal,  Eq.  301;  WllklDioo  t. 
Adam.  13  Price,  470 ;  Osrdner  t.  Hejer.  2  False, 
It;  Bom.  on  Wills,  e.  S,  _p.  BO,  Gl  :  Meredith  T. 
rarr,  2  Yoante  *  C.   (N.  B.)   V.  Ch.  S2B. 

But  natural  cblUreo  atj  take  under  thli  de- 
■crltitlon.  II  tbe  will  Itself  manifests  an  Intent  to 
Include  tbem  In  the  term  "children,"  either  bj  ex- 

Bresa  deiisnatlon,  or  bv  oecessar;  Implication.  Wll- 
amion  t.  Adam,  I  Ves.  A  Bea.  4(12;  8.  C.  12 
Price,  470:  Karle  v.  WllsoD,  IT  Vea.  331. 

Tbe  proof  of  the  Intent  U  Include  natural  chll- 
' —    under  tbe   term   "cblldren."  mait   come  from 


Ib«  will  0 
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Is  Inadmissible  t< 


staocea,  except  for  tbe  purpose  ol  a 
tUecltlnute  ^Idren  have,  at  the  dai 
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m  alleged  want  of  Um  hdra  of  John  Joaepb 
Sloui,  who  died  Belced  thereof,  in  fee,  and  fn- 
teitate  aa  aforesaid,  and  the  patent  was  grant- 
ed to  the  Mid  Henrj  Brewer. 

The  patent  was  in  legal  form  and  recited  tfac 
•Mheat  of  the  land,  "for  want  of  heira  of  John 


Oonrt,  upon  these  facta,  waa,  whether,  upon  the 
death  of  the  (aid  John  Joseph  Stoan,  according 
to  the  laws  and  statutes  of  Maryhuid,  the  (aid 
tract  of  land,  "Grassv  Cabin,"  did  not  pass  by 
deaeent  to  the  said  Mary  Sloan,  Jesse  Sloan, 
and  David  Sloan,  hi*  Illegitimate  sister  and 
brothen  u  aforesaid.  If  the  court  shall  be  of 
opinion  that  the  said  tract  of  land  did  not  so 
paaa  hj  descent,  then  judgment  to  be  given 
with  costs  for  the  plaintiff.  If  the  court  shnll 
be  of  opinion  that  the  said  tract  of  land  did 
>o  pass  b;  descent,  then  judgment  to  be  given, 
wiln  cents,  for  the  defendants;  either  partj  to 
be  at  liberty  to  appeal  or  sue  oat  a  writ  of 
«mr;  it  being  admitted  that  the  value  of  the 
land  in  controversy  is  at  least  twenty.flve 
hoodred  dollars. 

The  Circuit  Court  gave  a  judgment  for  the 
defendants;  and  the  plaintiff  prosecuted  this 
writ  of  error. 

The  case  was  argued  by  Mr.  Plgmon  for  the 
plaintiff  in  error,  who  aUo  submitted  a  printed 
aignment  by  Mr.  Mayer,  also  for  the  plaintiff. 
A  printed  argument  for  the  defendants  was 
■ubmitted  to  the  court  by  Mr.  Price. 

Mr.  Pignan,  for  the  plaintifF. 

The  plaintiff  in  error,  being  a  citicen  of  the 
State  of  Pennsylvania,  claiming  title  to  the 
tract  of  land  called  "Part  of  Grassy  Cabin," 
which  is  mentioned  In  the  declaration  in  the 
record  as  being  In  Allegany  County,  in  the 
State  of  Maryland,  brought  his  action  of  eject- 
ISO*]  ment  'against  the  defendants  in  error, 
residing  in  the  Utter  State,  in  the  Circuit 
Court  of  the  United  SUtes  for  the  District  of 
Maryland,  to  try  his  title  to  said  tract  of  land. 
The  plaintiff  holds  title  to  his  land  by  patent 
from  the  State  of  Maryland,  issued  by  the  legal 
authorities  of  that  State,  upon  an  escheat  war- 
rant from  the  land  office,  by  virtue  of  the  acts 
of  Maryland,  of  October  sesEion,  1780  (ch.  61. 
see.  5),  and  1781  (ch.  20,  see.  B).  The  plaintiff 
appliod  to  the  land  office  of  the  State  of  Mary- 
land for  bis  escheat  warrant,  upon  the  ground 
that  our  John  Joseph  Sloan  died  In  the  State 
of  Maryland,  Intestate,  seieed  In  fee-simple  of 
the  land  mentioned  in  his  patent,  without  issue, 
and  without  heir  or  heirs  who  could  have  in- 
herited. The  facts  upon  which  the  questions  of 
taw  will  arise  are  settled  by  agreement  filed 
by  consent,  and  make  part  of  the  record. 

The  Act  of  1780  (eh.  SI,  sec.  fi)  enacts  "that 
maj  lands  within  the  State  of  Maryland,  of 
which  any  person  shall  die  seited  In  fee-simple, 
without  any  heir  of  the  whole  blood  who  could 
Inherit,  or  without  leaving  any  relative  of  the 
half-blood,  such  lands  shall  escheat  to  the 
Bute."  And  by  the  Act  of  1781  (ch.  20,  sec. 
t),  escheat  warrants  are  authorized  to  be  issued 
from  the  land  office  "when  the  owner  shall  die 
intestate,  seized  in  fee -simple,  without  havlDg 
any  relation  of  the  half-blood  within  two  de- 
peea,  as  the  same  are  reckoned  by  the  common 
hw,  and  withont  leaving  any  relation  who 
ad|^t  inherit.* 


It  appears  by  the  agreement  of  counsel  filed 
In  the  cause,  that  one  John  Sloan,  late  of  Al- 
legauy  County,  was  twice  married:  by  his 
Srst  wife  he  had  but  one  child,  namely,  Mary 
Sloan;  and  by  his  second  wife  he  had  Uie  fol- 
lowing children,  namely,  William  Sloan,  John 
Sloan,  Elizabeth  Sloan,  Peggy  filoan,  SaUy 
Sloan,  and  Jane  Sloan. 

After  the  death  of  his  second  wife,  the  said 
John  Sloan  lived  and  cohabited  with,  end  mar- 
ried Mary  Sloan,  his  said  daughter  by  his  first 
wife;  and  bad  by  ber  the  following  children, 
namely,  William  Sloan,  John  Joseph  Sloan, 
Mary  Sloan,  Jesse  Sloan,  and  David  Sloan;  and 
that  William  Sloan  is  since  dead. 

The  said  John  Sloan  being  seized  and  pos- 
seaaed  of  a  tract  of  land  lying  in  Allegany 
County,  called  "Grassy  Cabin,"  containing  four 
hundred  twenty-seven  and  one  fourth  acres, 
conveyed  the  same  by  deed  of  bargain  and 
sale,  for  a  valuable  consideration,  to  the  said 
John  Joseph  Sloan. 

The  said  John  Joseph  Sloan  died  about  the 
year  1832,  seized  and  possesaed  of  the  said  tract 
of  land,  Intestate,  and  without  issue,  and  un- 
married, leaving  Mary  Sloan,  Jesse  Sloan,  and 
David  Sloan,  his  brothers  aud  sister,  children 
of  the  said  Slary  Sloan,  by  her  father,  as 
aforesaid.  The  eaid  Mary,  Jesse,  and  David, 
conveyed  the  said  tract  of  land  by  deed  to 
Jacob  Bloughcr  and  Daniel  Blougber,  the  de- 
fendants. 

After  the  death  of  the  said  John  Joseph 
Sloan,  the  plaintiff  in  error  obtained  out  of  the 
Western  Shore  land  office,  in  the  State  of  Mary- 
land, *a  warrant  of  escheat,  to  resurvey  ['ISl 
and  affect  the  said  tract  of  land,  called  "Grassy 
Cabin,"  for  want  of  heirs  of  John  Joseph  Sloan, 
and  obtained  his  patent,  which  patent  appears 
in  the  record. 

The  question  for  the  decision  of  the  Circuit 
Court  by  the  agreement  filed,  was,  whether 
upon  the  death  of  the  said  John  Joseph  Sloan, 
according  to  the  laws  and  statutea  of  Mary- 
land, the  said  tract  of  land  called  "Grassy 
Cabin"  did  not  descend  to  the  said  Mary  Sloan, 
Jesse  Sloan,  and  David  Sloan,  bis  illegitimate 
sister  and  brothers,  as  eforeaaid.  The  Circuit 
Court,  upon  the  facts  stated,  gave  judgment  for 
the  defendants,  upon  the  ground  that  the  said 
tract  of  land  did  descend  to  the  said  Mary 
Sloan,  Jesse  Sloan,  and  David  Sloan.  From 
which  judgment  the  plaintiff  appealed  to  this 

It  is  admitted  In  the  statement  of  facta  that 
John  Joseph  Sloan,  and  his  brothers  and  sister, 
the  children  of  John  and  Mary  Sloan,  as  afore- 
said, were  lllegltiiuate;  the  marrisge  of  the 
fatber  and  daughter  being  prohibited  end  made 
void  by  a  law  of  Maryland,  entitled,  "An  Act 
concerning  Marriage,"  passed  In  1777,  ch.  12. 

At  common  law,  therefore,  John  Joseph 
Sloan  and  his  brothera  and  sister,  being 
bastards  in  the  eye  of  the  law,  were  nulllus 
filius,  and  incapable  of  inheriting  as  heirs  either 
to  their  putative  father,  or  mother,  or  to  any- 
one else;  and  John  Joseph  Sloan,  In  regard  to 
the  common  law,  having  died  Intestate,  end 
without  heirs  of  his  own  body,  the  tract  of  land 
called  "Grassy  Cabin"  escheated  to  the  State 
of  Maryland,  and  was  properly  granted  by 
patent  to  the  plaintiff  in  error, 

Bnt  it  la  eontended  on  the  part  of  the  de- 
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fenduit*  thkt  bT  *  law  of  Jtmty]anA,  of  I82S 
eh.  ISO,  entitled  "Ad  Act  relating  to  illegitimate 
ehildren,"  the  brotbera  and  Bister  of  Jolin 
JOMph  Sloan,  who  aurvived  him,  were  auch 
hein-at-law,  and  relations  of  their  deeeosed 
brother,  to  whom  hia  said  estate  might  deaeend, 
and  that  said  eatate  did  not,  therefore,  escheat 
to  the  State  of  Maryland. 

We  contend  on  tba  part  of  the  plaintiff  in 
error  that  the  Ciraiit  Court  conuuitted  an  sr- 
for  In  tbia;  that  upon  the  statement  of  facta 
and  the  Uwa  of  tbe  State  of  Maryland,  th« 
judgment  of  the  Circuit  Court  ought  to  ha*a 
been  given  for  tbe  plaintiff,  and  not  for  tbe  de- 
fendants: 

1.  Because  the  plaintiff's  patent  for  Us  land, 
iaencd  bj  the  legal  authorities  of  the  SUte  of 
Harylaira  is  good,  and  that  he  had,  therefore, 
arigbt  to  recover  hia  title  in  the  Circuit  Court: 
the  said  John  Joseph  Sloan  having  died  intes- 
tate, without  i«sn<^  or  beira  or  relationa  that 
eonid  inherit. 

S.  Becauae,  notwitbatanding,  by  the  letter  of 
•aid  taw,  there  is  but  one  oUegory  of  illegiti- 
mat*  ehiidreui  it  was  never  intended  to  extend 
to  children  of  incest,  and  more  eapecially  to 
children  of  incest  from  father  and  daughtw. 

3.  Because  the  law  of  1826,  eh.  166,  tnm  Ita 
letter  and  terma,  is  morally  and  legally  impos- 
sible to  be  executed  with  any  reasonable  cer- 
t^ty;  and  cannot  be  executed  in  any  of  its 
!»»*]  parte,  if  the  whole  *ought  not  to  be  re- 
eeivsd,  in  consequsnea  of  the  absurdities  to 
wblcb  it  leada. 

4.  Becauae  the  proviao  of  the  law  la  repug- 
nant to,  and  contradicts  its  purview,  or  first 


providing  c 


S.  Becauae  it  was  not  the  Intention  of  the 
I.eglalature  to  embrace  any  illegitimate  chil- 
drMi  but  thoae  who  could  be  legitimated  by 
tnarriage  and  acknowledgment  of  the  parents. 

With  regard  to  the  first  and  second  points, 
it  Is  not  necessary  to  proceed  with  an  extended 
•rgnment,  because  the  oorrectnna  of  the  posi- 
tion contained  in  them  depends  upon  the  other 
KInts  atated,  and  more  especially,  perhaps,  on 
afifth. 

In  r^ard  to  the  third.  It  ia  proper  to  ob- 
■arre  that  the  Act  of  1S25,  eh.  166,  haa  never 
neeivsd  any  construction  by  the  Maryland 
eourts)  and  la,  therefore,  open  for  the  judgment 
of  tbia  court,  and  muat  now  be  finally  settled 
by  It. 

As  It  stands  upon  the  etatnts  book  with  all 
Ha  latitudinons  letter,  it  Is  sul  generis.  Though 
of  an  exceedingly  general  and  comprehensive 
ebaraoter.  It  occupies  but  a  amall  spaee  in  print. 
At  a  fliat  glance,  It  appears  to  be  sensible 
«nongb,  as  the  offspring  of  a  grave  legislative 
body.  But  when  we  approach  It  with  sedate 
and  sober  inquiry,  to  ascertain  Its  mewiing 
and  bearing,  and  the  great  design  of  the  M^U7- 
land  lawgivers  of  182S,  it  may  be  termed,  not 
Inaptly,  moDomaotaei  without  great  caution  in ' 
brinring  to  our  aid  tbe  moat  rigid  rules  of 
construction,  ft  wfll  carry  Maryland  back, 
without  ths  Intention  of  her  Legislature,  to 
the  most  dark  and  nneiviliied  ages  of  antiquity. 
It  Is  no  well  Inspired  oracle,  but  rather  a 
riekety  bantling  of  the  law,  that  ou|^t  not  to 
thrive  in  the  nursery  of  Judicature. 

To  enable  us  the  more  clearly  and  auecess- 
fnlly  to  present  our  objeetloaa  io  this  aot,  wa 


will  preseut  to  the  court  ths  IncontruvatttbU 
law  maxim  settled  by  Lord  Coke  and  hb  asso- 
ciate* in  Dr.  Benham's  case,  in  4  Coke's  Ka- 
ports,  368.  It  was  in  that  case  settled  that 
when  an  act  of  Parliament  ia  againat  common 
right  and  reason,  or  repugnant,  or  imposaible 
to  be  performed,  the  common  law  ahall  con- 
trol It,  and  adjudge  It  to  be  void.  In  discuaaing 
tbia  maxim,  so  sound  and  pregnant  with  good 
sense,  we  shall  apply  it  by  analogy  to  the  act 
under  eonaiderstion. 

This  maxim,  If  applicable  to  the  act  in  ques- 
tion, will  not  only  be  entitled  to  great  rever- 
ence and  respect,  but  will  be  received  as  proper 
law,  to  overthrow  and  altogether  njeet  the 
Act  of  1826. 

An  legislaUva  enactments  which  change  and 
restrain  tba  oommon  law,  shall  be  taken  stricti 
juris  (10  ^Oner's  Abr.,  S24,  sec.  125),  and  this 
rule  will  be  claimed  as  settled,  both  in  regard 
to  our  objsetions  to  the  act  in  limine,  which 
are  Intended  to  overthrow  and  reject  it;  and  in 
discussing  its  merits,  when  looking  for  the 
meaning  and  Intention  of  the  Legisn.tnre. 

The  original  design  of  the  flrat  move  of  tbe 
Maryland  Leglalature  of  the  sesaion  of  1826, 
appears  to  have  been  to  provide  that  from  and 
'after  the  Daasage  of  the  act,  tbe  il-  [*18S 
legitimate  children  of  any  female  should  be  able 
and  capable  in  law  to  take  and  inherit  both 
real  and  personal  estate  from  their  mother,  or 
from  each  other  derived  from  their  mother,  in 
like  manner  aa  if  bom  In  Uwful  wedlock.  Thia, 
with  proper  guards  and  limitationa,  would  have 
been  aensible  and  right  enough;  and  the  only 
mischief  to  result  ^om  it,  would  be  to  in- 
directly encourage  the  illicit  commerce  of  the 
sexes.  But  it  more  accords  with  natural  juatice 
that  tbe  llIegltimBte  childreu  of  any  female, 
and  dice  aeiied  of  real  and  person^  estate: 
rather  than  her  brothers  and  sisters  and  other 
collaterals.  But  how  utterly  thoughtlcas  and 
careless,  even  in  this,  the  Legialature  has  been! 
Suppose  auch  female  should  have  illegitimate 
children  by  one  man,  and  afterwards  marry 
another,  and  have  childreu  in  lawful  wedlock, 
and  dies  aeiied  of  real  and  personal  eatate: 
how  shall  such  estate  descend  t  To  the  illicit 
brood  exclusively,  or  to  both  illicit  and  mar- 
riage children?  Suppose  such  female  should 
have  illegitimate  children  hy  one  man,  and 
afterwards  marry  another,  and  have  lawful 
children;  and  afterwards  break  away  from  her 
husband,  to  whom  she  was  aiBanced,  which 
often  happens,  and  have  children  in  adnlteiy, 
and  finally,  she  dies  intestate,  leaving  real  and 
personal  estate;  how  will  such  eatate  descend  1 
To  the  first  Illicit  brood,  ths  second  set  In 
marriage,  or  the  third  in  adultery,  or  will  It 


have  illegitimate  children  by  a  negro,  which  we 
know  often  happens  in  ths  lower  ranks  of  lifs, 
after  she  haa  luul  white  illegitimate  children, 
and  dies  intestate  seised  of  real  and  personal 
eatate;  is  it  to  deacoid  equally  among  tbe 
blacks  and  whites  r  We  have  no  definition, 
limitationa,  or  guards  in  all  such  matters;  ex- 
cept the  proviso,  so  important  to  the  purity 
and  eorrectncss  of  social  intercourse  in  tba 
State.  And  even  In  regard  to  the  right  of  In- 
heritance of  illegitimate  children  from  thrir 
mother,  for  the  wsnt  of  proper  miards,  tbe  act 
In  question  is  clearly  unreasonable.  And  if  the 
Potcva  It. 
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maxim  of  Lord  Coke,  thkt  "tn  act  of  Parlift- 
meat  agaimt  tmwoii  U  Toid,"  ia  to  b«  receiTed 
m  this  court;  th«  law  ougbt  to  be  rejected, 
■ad  ftll  cisims  to  titles  to  propertjr  under  this 
Ikw  ought  to  b«  ureated  by  the  judgment  of 
this  court. 

But  the  Act  of  1625,  eh.  IS6,  la  still  more  un- 
reasooahle,  and  objections  increase  and  thicken 
upon  US  as  our  examination  is  in  proRress. 
nvm  the  careless  manner  of  its  enactment,  the 
Legislature  has  rendered  itself  liable  to  be 
misunderstood,  and  its  true  intention  frustrat- 
ed. It  baa,  indeed.  If  the  letter  be  adhered  to, 
made  a  general  act  to  direct  descents  for  the 
benefit  of  all  illegitimate  children  of  any  fe- 
male who  is  the  propositus  in  the  law,  and  who 
fa  to  be  the  atirps  whence  these  relations  are 
to  branch  out,  from  fathers  and  mothers  with- 
out marriage;  and  this,  too,  embracing  hast arda 
iaauing  from  adulter/,  and  from  incest  of 
father  and  daughter,  and  even  ton  and  mother ; 
if  the  depravitj'  of  the  human  heart  ahall  ever 
let  loose  such  unbridled  passions;  and  alto  em- 
1B4*]  bracing  in  its  'confusion,  baatards, 
lineal  and  collateral,  running  into  the  same 
incest  and  adultery,  and  bastards  of  color 
mingled  with  whites,  and  all,  too,  in  like  man- 
ner as  if  born  in  lawful  wedlock.  But  in  such 
a  state  of  illegitimacj,  how  could  persons  and 
families  proceeding  from  such  feinale,  as  the 
root,  eBtablish  their  right  to  inherit  any  estate 
from  each  otherT  According  to  the  position 
assumed  (i.  e.,  if  the  letter  be  strictly  adhered 
to),  here  is  a  general  act  to  direct  illegitimate 
deecents;  and  all  the  isaue,  both  lineal  and  col- 
lateral, in  the  ascending  and  descending  tinea, 
to  endless  generations,  would  be  capable  of  in- 
heriting from  the  "female,"  who  ia  named  as 
the  propositus  in  the  law.  Does  it  require  any 
argument  to  demonstrate  that  such  a  law  could 
not  be  enforced,  because  it  would  be  impossi- 
ble to  trace  auch  issue  with  anything  like  oer- 
taintyt  Yet  If  the  law  be  received  by  this 
court  in  the  fnlUeweep  of  Its  letter.  It  must 
stand  in  the  statute  book  like  all  other  acts  to 
direct  descents,  for  the  benefit  of  all  persona 
claiming  under  it.  But  how  conld  be  traced  the 
aneestora  of  a  baatard,  up  to  a  grandfather  or 
great  grandfather,  granduncle  or  great-grand- 
nnele,  m  the  aseendmg  line;  or  the  reverse  in 
tbe  deaeending  line,  all,  too,  inbastardjT  When 
Uneage  Is  traced  within  the  pale  of  wedlock, 
there  ia  evidence  and  certainty  to  reat  upon; 
but  without  that  sacred  union,  all  is  incertitude 
and  eonfuaion.  To  ascertain  the  pedleree  of 
an  individual  whose  ancestors  were  all  bas- 
tards, would  be  Impossible.  It  la,  therefore,  im- 
possible to  execute  the  law,  according  to  the 
latter;  and  It  oannot  he  so  received  by  Jndloa- 
tnre. 

Suppose  Haryland,  or  any  State  lii  thta 
Union,  should  pas*  a  general  law,  tit  direct  de- 
scents of  real  and  personal  estate,  ont  of  wed- 
lock. Conld  it  lead  to  anything  elae  but  abso- 
lute oonfuaionT  But  if  tbe  latter  of  tbe  Act  of 
lS2ff,  cb.  Se,  be  adhered  to.  It  Is  necesauily  Just 
such  a  law  as  that  supposed;  and  necessarily 
leads  to  the  same  absutxiitiea  and  imreaaonable 
resulta,  and  Is  equally  impossible  to  be  eae- 
ented.  Can  It,  then,  be  received  lu  one  part, 
If  the  whole  together  is  unreasonable  and  im- 
poaafble  to  be  executed  t 

<.  Tbe  proviso  of  tlu  law  b  repugnant  to. 


The  proviso  is  as  follows:  "Provided,  that 
nothing  herein  contained  shall  be  construed  to 
alter  or  change  the  law  respecting  illegitimate 
persons,  whose  parents  may  after  the  birth  of 
such  peraons,  and  who  are  by  them  acltnovl 
edged,  agreeablv  to  the  seventh  section  of  the 
Act  of  Assembly,  passed  at  December  aesalon, 
eighteen  hundred  and  twenty,  chapter  one  hun- 
dred and  ninety-one." 

There  is  no  principle  better  settled  than  that 
if  the  proviso  Is  directly  repugnant  to  the  pur- 
view, the  proviso  ahall  atand  and  operate  as  a 
repeal  of  the  purview.  10  Tiner's  Abr,  K2, 
aeo.  106. 

Ia  thia  proviso,  then,  directly  repugnant  tn 
tbe  purview!  The  purview  changes  the  law 
of  1S20,  ch.  ISl,  sec  f.  in  thia;  it  allows  tbe  il- 
legitimate child  or  children  of  any  female  to 
Inberit  both  real  and  personal  estate  from  their 
mother,  or  from  each  other,  without  marriage, 
or  acknowledgment  of  the  father.  Whereas, 
the  Act  of  '1820,  ch.  101,  aeo.  7,  will  [*1»5 
not  allow  aifjr  illegitimate  child  or  children  to 
be  capable  in  law  to  inherit  and  transmit  In- 
heritance, without  marriage  and  acknowledg- 
ment of  tbe  father.  It  ia  evident,  therefore, 
that  the  Act  of  1826  intended  to  change,  and 
did  actually  change,  that  of  1820,  which  tbe 
proviso  declares  shall  not  be  altered  or  changed. 

The  proviso  declares  that  the  law  of  1820 
shall  stand  firm,  without  change  or  alteration; 
and  the  Act  of  1S2G,  quoad  hoc,  makes  a  Terr 
material  change  and  alteration.  Without  sncn 
change  and  alteration,  tbe  law  of  IS2C  would 
be  wbolly  usetesi. 

Tbe  proviso,  therefore,  is  clearly  repngnant 
to  the  purview,  and  overthrows  the  law  ijto- 
gether. 

The  oounsel  for  the  defendant  has  filed  Us 
brief,  in  which  he  does  not  deny  that  the  pro- 
viso is  repugnant;  but  simply  states  that  the 
e'oviso  has  nothing  to  do  wltb  this  queaUon. 
e  was  invited  by  ns  to  disousa  tbe  proviso, 
but  has  declined  it. 

By  tbe  fixed  rules  of  law,  we  must  give  tbe 
Act  of  1826  a  strict  construction,  as  it  intend! 
to  change  the  common  law.  Tbe  common  law, 
we  teamed  in  our  early  studies,  is  tbe  perfec- 
tion of  reaaon,  and  is  always  Jealous  of  fta 
own  importance;  and  requirea  eveiy  statute 
which  invades  its  authority  to  be  earefuUy 
watched  and  strictly  construed. 

How,  then,  by  strict  conatructlon,  can  tUi 
proviso  be  otherwise  than  repugnant!  Will  tbe 
court  be  disposed  to  keep  atrictly  to  the  letter 
in  the  purview,  and  depart  from  it  la  the  pro- 
visoT 

The  proviso  strangled  tbe  Act  of  1820,  and 
ft  fell  stillborn  from  the  bands  of  the  lawmak- 
ers, before  it  saw  tbe  light,  to  annoy  and  dia- 
torb  the  good  order  and  purity  of  social  Inter- 
coursa  For  with  the  entire  latitudinous  re- 
suit*  to  which  it  leads,  if  unrestrained  by  Jn- 
diolal  powers.  It  will  be  "a  borrid  mtmster, 
huge,  shapeless,  and  deprived  of  sl^t."  Con- 
ceived in  Ignorance,  and  "brought  forth  by  nre- 
sumption;     or  rather,  perhaps,  from  careua*- 

Will   the   court   depart   from   the   rule,   and 
give  the  Act  of  1826  a  liberal  conatructlon,  in- 
stead of  holding  It  atrieti  Juris  t    Will  H  apply 
the  proviso  to  ■omething  beyond  Ha  latter,  to 
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brtng  {t  Into  hftrmoDy  with  the  purview,  and 
iirevent  it  from  being  repugnsjit,  and  m  ftave 
the  law  from  its  own  nuntM'y  termsT 

Une  of  the  mnximi  of  Ixird  Coice,  that  In 
regard  to  a  repugnant  clause,  was  received,  we 
[Iresume,  and  acted  on  by  this  court,  in  the  case 
of  The  CJoited  SUtei  i.  Cantrill,  4  Craneh,  167. 
lliat  case  was  certified  from  the  Circuit  Court 
of  the  District  of  Georgia,  and  arose  under  the 
Act  of  Congreai  of  the  2Tth  of  June,  179B,  made 
to  punish  frauds  committed  on  the  Qrat  Bank 
of  the  United  State*.  Cantrill  was  Indicted 
for  falsely  and  felonionslj  uttering  and  pub- 
lishing, as  a  true  bank  bill  of  the  United 
States,  with  intent  to  defraud  one  Willlaro  Gib- 
I,   certain    false,   forged,   and   counterfeit 


paper,  parti;  written  and  parti;  printed,  pur- 
portiug  to  be  a  bank  bill  of  the  United  States. 
for   ten    dollars,    signed    bf    Thomas    Willing, 


son,   cashiei 

in'  arrest  of  judgment,  and  reaeona  filed,  one 
of  which  was,  "Because  the  Act  of  Congress 
passed  !Tth  June,  1796,  entitled,  'An  Act  to 

Eunish  frauds  committed  on  tltg  Bank  of  the 
Inited  States,'  under  which  the  prisoner  la  In- 
dicted, or  so  mutdi  thereof  as  relates  to  the 
charge  set  forth  in  tlie  indictment,  is  incon- 
sistent, repugnant,  and  therefore  void." 

The  act  of  CongreBS,  as  far  as  It  describes 
the  i^ense  charged  against  Cantrill,  is  in  the 
following  words;  "If  any  person  shall  utter 
or  publish  as  true,  any  false,  forged,  or  coun- 
terfeited bill  or  note,  issued  by  order  of  the 
president,  directors  and  company  of  the  Bank 
of  tiie  United  SUtes,  and  sisned  by  the  presi- 
dent, and  countersigned  by  the  cashier  thereof, 
with  intention  to  defraud  said  corporation," 
etc.,  etc. 


b«  arrested  for  the .      „ 

record.  The  words  in  italics  were  held  to  be 
Inconsistent  and  repugnant,  inasmuch  as  they 
made  it  a  crime  to  publish  as  true  any  falsa, 
forged,  or  counterfeit  bill  or  note,  issued  by  or- 
der of  the  president,  directors  and  company  of 
the  Bank  of  the  United  States,  signed  by  the 
president,  and  countersigned  by  the  cashier.  A 
not«  issued  by  the  order  of  the  board,  and 
signed  by  the  president,  and  countersigned  by 
the  cashier,  being  genuine,  could  not  be  false 
and  forged,  and  could  not  be  falsely  uttered 
and  published,  and  put  into  circulation  by  Can- 
trill or  anyone  else,  and  the  law  was,  therefore, 
inconsistent  and  repugnant.  Congress  was  af- 
terwards obliged  to  amend  the  law  in  this  re- 

0.  That  it  was  not  the  Intention  of  the  Legis- 
hitnre  by  tbe  Act  of  182G  to  embraee  any  bes- 
tarda  eic^  such  as  could  be  ledtimated  by 
marriage.  We  have  examined  wltn  great  care, 
and  reflected  much  upon  this  branch  of  tbe 
cause.  The  law  of  1B25,  and  ail  other  laws  of 
Maryland,  to  which  It  refers,  or  to  which  it  has 
any  affinity,  In  regard  to  tbe  commerce  of  the 
sexes,  lawful  or  lllidt,  liave  been  carefully  ex- 
amined, weighed  and  considerad ;  and  all  tbe 
authorities,  American  and  British,  and  of  other 
dviliied  States,  in  the  least  calcnisted  to  illus- 
trate and  enlighten  on  this  point,  have  been 
collected  for  the  examlnatlfn  «f  tiM  eourt. 
«11 


Tbe  result  has  always  been  the  clearest  eonvk- 
tlon  that  the  Legislature  of  Maryland  did  n^ 
at  the  time  of  passing  the  Act  of  1SZ5,  think 
of  or  Intend  any  illegitimate  child  or  children, 
except  such  as  could  be  legitimated  by  mar- 
riage. If  any  other  interpretation  shall  be 
made  and  prevail,  however  well  Intoided,  it 
win,  we  hold,  be  a  violation  of  the  legislative 
wilL 

In  the  argument  upon  this  point,  we  ahall 
take  the  fotlowing  positions  as  true  and  InooB- 
trovertible:  1.  That  all  civilized  BUtes  have 
looked  upon  incest  with  the  greatest  abhor- 
rence. 2.  That  no  civilised  Bute  has  at  any 
time  permitted  illegitimate  children,  proceed- 
ing from  incest,  to  Inherit.  3.  That  it  will  be 
a  severe  interpretstion  of  'the  Act  of  (*187 
182fi,  to  settle  down  upon  Maryland  a  civil 
code,  by  implication,  drawn  out  of  a  law  h*T- 
ing  on  its  face  evident  signs  of  bsing  made  in 
a  careless  hour;  when  all  other  elvillud  States 
have  uniformly  rejected  such  a  civil  code,  maA 
when  it  cannot  be  doubted  that  Maryland  her- 
self would  instantly  reject  such  a  code,  If  opma- 
ly  proposed  for  her  deliberation. 

Incestuous  marriage*  have  always  been  re- 
garded with  abhorrence  by  the  soundest  writ- 
ers and  the  most  polished  atatee  of  antiquity; 
and  an  Incestuous  connection  between  an  uncle 
and  niece  has  been  adjudged,  by  a  great  master 
of  public  law,  a  Duisance.  2  Kent,  81;  Bar- 
ges* V.  Burgess,  1  Haggart'a  Consistory  Reports, 
308.  And  such  a  connection  was  held  in  equal 
abomination  by  Justinian's  Code.  Code,  6,  8, 
2.  No  civilized  State  has  at  any  time  allowed 
by  law,  illegitimate  children,  proceeding  from 
incest  or  adultery,  to  Inherit.  6  Whe«ton'a 
Rep.  282;  note  a,  Civil  Code  of  Louisiana,  title 
Illegitimate  Children;  Napoleon  Code,  Illegiti- 
mate Children. 

To  sustain  the  argument  upon  the  fifth  and 
last  point,  to  prove  that  it  was  not  the  Inten- 
tion of  the  Legislature  of  Maryland  to  em- 
braee any  bastards  except  such  who  could  be 
legitimated  by  marriage,  we  proceed  to  lay  be- 
fore the  court  all  acts  of  the  General  Assembly 
of  that  State,  which  may  be  connected  with 
the  Act  of  1829,  by  reference  or  affinity,  in 
regard  to  the  lawful  or  Illicit  commerce  of 
the  sexes.  Several  of  them,  if  not  all,  must  bo 
taken  in  pari  materia;  and  before  we  are 
drawn  into  the  vortex  of  the  letter  of  the  Aot 
of  1626,  without  restriction  or  limitation,  for 
the  better  understanding  of  the  Intention  of  the 
Legislature,  we  will  collect  all  her  legisUtlon 
on  this  subject,  to  demonstrate  and  establish 
the  intention  and  Interpretation  for  which  the 
plaintiff  contend*. 

The  Act  of  1777,  ch.  12,  entitled,  "An  Act 
eoneeming  marriage*,"  to  prevent  Incestnon* 
marriages,  settle*  the  degrees  of  kindred  and 
affinitv,  and  makes  the  marriage  of  John  Sloan 
and  his  daughter  void;  and  by  the  second  sec- 
tion of  the  act,  a  fine  of  five  hundred  pounds 
is  imposed  upon  persons  who  violate  the  law. 
Hero  we  will  barely  remark  that  It  ought  not 
to  be  presumed  that  the  General  Assembly 
would  authorize  the  issue  of  an  incestnons  mar 
riage  to  inherit,  when  that  Issue  proceeded  from 
a  connection  in  palpable  violation  of  a  stand- 
ing law  of  the  State. 

The  next  law  which  has  any  affinity  to  that 
before  the  court,  la  the  Aot  of  direct  deaosnta, 
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t7H,  eh.  4S,  utd  tt  !■  produced  to  *how  thtt 
our  L«gial»tur«  b«a  in  mor«  tb«n  one  instaiice, 
from  iMgligBnM,  authorized  by  the  letter  of 
the  law  a  constnictlon  which  the  Harjland 
eoiirta  would  not  gin;  alwayi  reitrauiiDg  the 
letter  by  JudicUl  power  to  prevent  inUchief. 

The  Ed  section  of  the  Act  of  1TS6,  eh.  45, 
providea  how  land  ihall  detceod,  *Vnt  to  the 
child  or  children  and  their  descendanta,  if  any." 
Now,  ie  not  "the  child  or  children"  here  as  com- 
prehenaiTe  M  "illegitimate  child  or  children" 
in  the  Act  of  IS2ST  And  would  not  the 
word*  "child  or  children,"  in  the  act  to  direct 
188*]  deacenta,  *if  a  court  would  be  goremed 
bj  the  mere  letter,  embrace  any  child  or  chil- 
dren, in  or  out  of  wedlock,  of  inceet,  adultery, 
or  of  amalgamation  t  And  yet  Hia  Honor  the 
Chief  Juitice  knows  that  our  constant  expoii- 
tiOD  of  the  act  to  direct  descent ■  is,  that  it 
■hall  be  eonflned  to  a  child  or  children  bom  in 
wedlock,  or  legitimated  by  marriage,  according 
to  the  degrees  of  kindred  and  aftinity  settled  by 
the  Marruge  Act  of  1777. 

Again,  by  the  7th  »ection  of  the  Act  of  1786, 
to  direct  deacents,  it  is  enacted,  "that  If  any 
Burn  shall  have  one  or   more  children  by  any 
woman  whom  he  shall  afterwards  marry,  such 
child  or  children,  if  aclcnowledged  by  the  man, 
ihall,  in  virtue  of  such  marriage  and  aciniowl- 
edgment,   be   hereby   legitimated,   and  capable 
in  law  to  inherit  and  transmit  inheritance,  as 
il  bom  in  lawful  wedlock."    Now,  by  the  let- 
ter of  this  section,  the  Marriage  Act  is  changed; 
sod  the  man  is  at  large  to  marry  his  daughter 
or  his  mother,  his  nei^bor's  wife,  or  his  negro 
ilave.     And   yet  His  Honor   the  Chief  Justice 
knows  that   onr  uniform   exposition  has  been 
thsat  the  letter  shall  be  conHned  to  a  woman 
iccMjrditig  to  the  degrees  fixed  by  the  Marriage 
Art  of  1777. 

Xhe  Act  of  1820,  (ch.  101,  which  is  in  truth, 
by  the  reference  in  the  proviso  of  the  Act  of 
182A,  made  part  of  the  latter  act),  in  its  7th 
■ection,  is  precisely  the  same  as  the  7th  section 
of  the  Act  of  1780.  and  would  by  the  letter  of 
th&t  section  change  the  Marriage  Act  of  1777, 
and  allow  a  man  in  the  wide  field  of  hie  lust 
to  marry  hie  daughter  or  his  mother,  bis  neigh- 
bor'* wife,  or  his  negro  alave.  And  yet  His 
Honor  the  Chief  Justice  knows  that  our  noi- 
form  exposition  has  been  that  the  letter  shall 
be  restrained  according  to  the  degree*  fixed  by 
the  Uarriage  Act  of  1777. 

Can  anyone  doubt  that  the  Legislature,  when 

tt  paned  the  law  of  1820,  ch.  IBl,  and  copied 

In  tti  7tb  section  the  entire  7th  section  of  the 

Act  of  17M,  ch.  46,  had  deliberately  examined 

and  considered  the  7th  section  of  the  Act  of 

178S,  ch.  46,  and  intended  nothing  more  than  a 

reeaactment  of  the  same  matter,  which  it  was 

thnught  fit  and  proper  to  he  a  standing  law  of 

the  Statel    But  it  may  be  asked,  what  prvof 

^•"a  we  of  thisf    We  answer  that  the  Legis- 

'•Inre  of  1820  inserted  in  the  7th  section  of  the 

*()    of  that   year,   verbatim   et   literatim,   the 

,<rl>oI«  7th  section  of  the  Act  of  1780.    Before 

't   M'as   thus  copied,   it   must   have  been  read, 

*'ait)jiied_  and  considered,  and  the  contents  ful- 

'7  known  and  understood,  and  must  therefore 

■•ve  been  fully  in  the  legislative  mind.     Are 

**   not  all  clearly  satisfied  of  this! 

N'ow,  if  the  court  shall  conclude  that  the  Act 
M  iflEfi  ongfat  to  be  reeaivcd  bj  judicature  for 


grave  interpretation,  let  ns  apply  the  same  mla 
and  mode  of  reasoaing  by  analogy  to  the  acta 
oF  1820  and  182C;  and  it  will  be  clearly  demon- 
strated that  the  Act  of  1826  did  not  latend  ta 
embrace  any  bastards  except  such  who  oould 
be  legitimated  by  marriage. 

It  appears  to  us  dear  that,  to  understand 
fully  and  without  any  misapprehension  the  Aol 
of  1S35  that  the  Act  and  the  law  of  1B20  must 
*be  taken  in  pari  materia.  For  thU  (*lBt 
part  of  the  argument,  and  to  enable  us  to  apply 
it  with  greater  force,  let  u*  again  refer  to  the 
law  of  1826.  It  is  entitled,  "An  Act  relating 
to  illegitimate  children,"  and  is  as  follows: 
"Be  it  enacted  by  the  Qeneral  Assembly  of 
Maryland,  that  from  and  after  the  passage  of 
this  act,  the  illegitimate  cliild  or  children  of 
any  female,  and  the  issue  of  any  such  illegiti- 
mate child  or  children  be,  and  they  are  hereby 
declared  to  be  able  and  capable  in  law  to  take 
and  inherit  both  real  and  personal  estate  from 
their  mother  or  from  each  otlier,  or  from  the 
descendants  of  each  other,  as  the  case  may  be, 
iu  like  manner  as  if  bora  in  lawful  wedlock: 
Provided,  that  nothing  herein  contained  shall 
be  construed  to  alter  or  change  the  law  respect- 
ing illegitimate  persons,  whose  parents  marry 
after  the  birth  of  such  persona,  and  who  are  bv 
them  acknowledged,  agreeably  to  the  seventn 
section  of  the  Act  of  Assembly,  passed  at  De- 
cember session,  eighteen  hundred  and  twenty, 
chapter  one  hundred  and  ninety-one." 

Notwitlistanding  it  is  evident  that  this  act 
was  passed  in  a  careless  hour,  witliout  proper 
guards  and  limitations  in  the  purview;  the  pro- 
viso, although  inconsistent  and  repugnant,  will 
afford  us  a  key  to  unlock  and  throw  open  to 
our  minds  the  true  meaning  and  intention  of 
the  Legislature. 

To  do  full  justice  to  the  Legislature,  the  Act 
of  1S26  ought  to  l>e  received  as  an  appendix  to 
the  Act  of  1820.  The  proviso  proves  to  us  be- 
yond all  doubt  several  important  matters,  to 
enable  us  to  discern  the  real  intention  of  the 
Legislature.  When  that  is  once  clearly  dis- 
cerned, the  judgment  of  tliis  court,  must,  we 
hold,  conform  to  it,  as  the  only  rule  of  mn- 
structiou. 

In  the  first  place,  the  proviso  informs  us,  by 
the  very  special  and  particular  referenn  to  the 
year,  chapter,  and  section  of  the  Act  of  1820, 
that  the  committee,  or  persons  having  the  mat- 
ter in  charge,  had  carefully  and  deliberately 
examined  the  Act  of  1820,  and  reported  their 
proceedings  to  the  legislative  body  before  the 
passage  of  the  law.  The  question  here  is,  what 
evil  or  gi^vance  did  the  Legislature  discover 
as  still  existing  under  the  Act  of  1820  (ch.  101, 
sec  7),  which  ought  to  be  provided  tor  and  n- 
dressed  1  The  evil  and  grievance  discerned  was 
evidently  this,  and  nothing  more:  That  by  the 
Act  of  1820,  ch.  191,  aec.  7,  no  illegitimate  child 
or  children  could  be  legitimated  so  as  to  be 
capable  In  law  to  inherit  or  transmit  inherit- 
ance, without  marriage  and  acknowledgment 
of  the  father.  If  any  woman,  being  seduced  by 
the  artful  addrcsBpa  of  a  man,  shall  have  an  il- 
legitimate child  or  children,  and  die  intestate, 
[paving  real  and  personal  estate.  It  is  but  just 
-  id  honent  Hiat  such  estate  shall  descend  to  her 

vn  natural  children,  in  preference  to  a  descent 
to  her  collnlerat  relations.  When  reading,  de- 
liberating on,  and  exasuiiVn^  V^  ktf.  «A  \^& 
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lA.  191,  Me.  7),  did  the  LegisUture  lad  ht 
other  bMt«rds  than  such  u  could  be  legiti- 
mated hy  tnairiageT  la  there  the  leMt  ihadow 
of  reason  to  luppoae  that  any  otfaera  entered 
•t  all  into  the  mind  of  anf  member  of  the  Leg- 
blaturel  Na;,  doea  not  the  proviso  itaelf  take 
na  back  to  the  Act  of  1S20,  ch.  161,  aee.  7, 
ItO*]  'and  point  out  exactly  the  ille^timate 
child  and  children  the  LegisUtura  had  in  TiewT 
U  we  had  been  present  and  witnessed  all  the 
deUberationa  on  the  subject;  if  we  had  now 
every  member  of  the  General  Assembly  before 
tu  aa  witneases,  and  they  should  all  IniForm  na 
that  nothing  more  was  intended  than  euch 
children  ai  were  found  named  In  the  Act  of 
1B20,  oh.  191,  aee.  7,  could  it  be  more  eon- 
duaiTe  than  the  information  given  by  the 
praviaoT 

The  proviso  ia  certainly  part  of  the  law  of 
laSS,  and  muat  be  brought  to  our  aid  in  the  in- 
terpretation of  that  law.  For  nothing  li  better 
settled  than  thia,  that  "one  part  of  an  act  of 
nirlianient  may  expound  another."  19  Vln. 
Abr.  S27,  tec  140,  and  the  references  there. 
This  is  often  dime,  even  where  there  is  no  ei- 

Keaa  aaving  in  form,  when  it  evidently  leada 
the  true  meaning  of  the  Legislature.  Woe  be 
to  any  court  that  ahall  consider  itaelf  in  ah- 
•olnte  control  by  the  mere  letter  of  this  lef(is- 
lative  enaetmsnt,  evidently  leading  to  mischief; 
and  when  the  taw  presents  a  clear  presumption 
that  the  Legislature  intended  something  other 
thim  the  letter.  Can  we  believe  that  children 
of  Incest,  adultery,  and  amalgamation  were 
ever  intended  by  the  lawt  Take  out,  we  pray, 
this  hybridous  and  impure  issue,  or  you  will 
do  great  injustice  to  the  intention  of  the  Leg- 
iaiaxure. 

To  further  illuatrate  and  prove  that  the  Leg- 
islature, by  the  Act  of  1826,  Intended  to  em- 
brace only  such  children  as  could  be  legitimat- 
ed by  marriage,  according  to  the  Act  of  1S20, 
ch.  191,  sec  7,  we  wilt  now  refer  to  aeveral  other 
Maryland  lawa,  whioh  by  their  affinity  proper- 
ly belong  to  the  argument.  And  as  we  pro- 
gTMa,  we  ahall  insist  that  the  Legislature,  when 
m^oly  remedying  a  grievance  still  existing  in 
the  State,  could  not  by  this  enactment,  aweep- 
ing  as  are  its  terms,  have  intended  to  abandon 
the  fixed  atandard  of  purity  so  long  erected  by 
the  aagta  of  Maryland. 

And  what  tt  that  atandard  of  purity,  aa  gath- 
ered from  all  her  laws  upon  the  subject  1  Let 
na  pass  them  In  review,  aa  propoaed,  In  order 
to  dbcover  It. 

By  the  Act  of  1777,  ch.  12,  a  penalty  of  five 
hundred  pounds  la  Incurred  by  pwapns  who 
shall  oonsnnunate  an  Incestuous  marriage. 

By  the  Aot  of  171S,  ch.  27.  sec  S,  every  ease 
of  adultery  Is  punished  by  fine. 

The  commerce  of  the  two  races  of  whites  and 
blaidis  has,  by  the  laws  of  the  State,  been 
strictly  prohibited.  A  free  negro  or  mulatto  in- 
termarryioK  with  a  white  woman,  becomes  a 
slave  for  life.  A  white  woman  having  issue  by 
any  negro  or  mulatto,  la  made  a  servant  for 
•even  years.  White  men  having  issue  by  any 
negreaa  or  mulatto,  become  servants  for  seven 
years.  Free  negro  or  mulatto  women,  having 
bastard  issue  by  white  men,  are  subject  to  the 
same  penalty.  AcU  of  1716.  oh.  44;  1717,  ch. 
IS;  1TE8,  ch.  4. 

Now,  can  it  be  suppoaed  that  the  Legislature, 
being  eognizant  of  all  these  laws,  and  knowing 
«1« 


■  Uxm  BlATB. 


UW 


the  universal  sentiment  of  the  State  in  ratar- 
ence  to  their  purity,  conld  have  intended  at 
once  to  abandon  them  all,  and  provide  for  all 
the  illegitimate  and  illicit  issue  that  can  by  any 
'possibility  be  reached  by  the  letter  of  [*ltl 
the  Aet  of  182Gt  Bear  in  mind,  too,  that 
there  never  had  been  In  the  history  of  Mary- 
land any  Illegitimate  children  under  the  foater- 
ing  hand  of  the  government,  except  such  ■• 
could  be  Iwitimated  by  marriage.  Can  it  be 
supposed,  then,  that  the  LeEisUture  intended 
thns  at  once  to  abandon  all  her  former  poUcy 
and  purity;  and  make  provision  tor  all  the  in' 
ceatuouB,  Illicit,  and  hybridous  issues  within 
the  scope  of  the  letter  of  the  Aat  of  lg2ST 
Surely,  surely  not. 

Throughout  the  argument,  we  have  held  the 
^veming  rule  to  be  that  the  judges  ou^t  to 
mterpret  the  law,  and  not  to  make  or  give  law. 
This  rule  makea  it  the  more  proper  that  the 
greatest  care  and  diligence  sboiJd  be  used: 
Qrst,  in  bringing  to  our  aid  the  grand  and  lead- 
ing objects  of  the  Maryland  Legislature,  in 
psssing  the  law  of  1826;  and  then  In  consider* 
ing  every  part  of  that  law  with  Its  reference 
and  appendage.  When  putting  a  construction 
upon  any  statute  whatever,  the  judges  will  en- 
deavor to  save  the  Legislature  from  absurdity 
and  folly;  as  it  cannot  be  presumed  that  men 
of  sound  minds  would  willingly  and  delib- 
erately stultify  themselves.  But  above  j.\\ 
things,  and  most  especially  will  the  judges  en- 
deavor to  arrive  at  the  intention  of  the  Leg's- 
lature;  and  when  that  is  once  nAcertaincd, 
readily  gratify  it,  no  matter  how  lootie  or  care- 
less ma;  be  the  language  in  which  hat  inten- 
tion is  clothed.  We  have  endeavored  to  show 
that  any  other  construction  than  that  for 
which  we  contend  would  involve  the  Legislature 
in  folly;  and  further,  we  think  we  have  dis- 
closed tbe  true,  clear  Intention  of  the  Le^sla- 

re  in  passing  the  Act  of  1B25;  both  from  the 

liversal  sentiment  of  the  State,  as  well  as  all 

ior  Maryland  laws  on  the  subject,  and  par- 
ticularly that  important  one  which  the  act  is 
qnestlon  expressly  refers  to  by  year,  chapter, 
and  section. 

As  a  leading  case  upon  the  eonatruc^ion  of 
statutes,  which  directs  tbe  judges  to  restrain 
the  letter  in  order  to  get  at  the  intention,  we 
cite  Dr.  Bohman's  ease,  4  Coke's  Rep.  368;  10 
Viner's  Abr.  614,  see.  S4;  618,  sec.  81,  and  the 
note  619,  note  522,  see.  109;  note  623,  sec.  116; 
-V,  sec.  149. 

Judges  have  power  over  statutes  to  monld 
them  to  the  truest  and  best  use.      19  Viner's 

br.  628,  seo.  164,  16S,  169. 

When  laws  or  statutes  are  made,  yet  there 

'e  some  things  which  are  exempted  and  fore- 
prized  out  of  the  provision  thereof,  thou^  not 
expressly  mentioned.  19  Viner's  Abr.  62i,  see. 
147;624,S6C.  119;628,Bec.  118;  614,  eea  27-31. 

Statutes  which  restrain  the  common  law  to 
be  taken  strict!  juris.  IS  Viner's  Abr,  934  sec. 
126. 

Our  researches,  for  the  better  nnderatsnding 
of  the  matters  involved  in  this  diBcussion,  have 
informed  us  that  all  civilized  States  that  have 
_..  erately  formed  a  civil  code,  uniformly 
have  prohibited  the  issue  from  incest  or  adul- 
tery from  the  right  of  inheritance.  Shall  Msry- 
Innd.  then,  by  mere  Implication,  and  a  forced 
construction  of  a  single  act  of  her  Legislature, 
evidently  made  for  another  'purpose,  (*lta 
relcm  14. 
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ham  A  diil  code  flied  upon  ber  th>t  lier  people 
Lttre  eT«r  abhorred;  and  which,  it  proposed 
opcmlj,  would  be  insUntlj  rejected  by  ner  Leg- 
uUturer  Such  u  Important  code  as  that,  dji- 
■cntlnj;  from  all  dvillMd  mage,  ought  never  to 
b«  faatcned  upon  may  modem  State.  We  have 
«ilde»Tored  to  maiutata  that  It  U  not  the  dvll 
cods  of  Uarjland,  and  that  it  never  will  be 
with  the  eoTiMnt  of  her  people;  and  now,  aa 
one  of  her  citlieni,  we  enter  our  proteat  againat 
■nch  a  preaumptfoo. 

A  printed  brief  has  b«en  filed  in  court,  by  the 
eountel  for  the  defendant.  But  It  miatakee  our 
positioD.  It  BuppOMS  that  the  plaintiS  deairee 
the  eourt  to  puniefa  the  Incestuoui  iaaue  of  John 
uid  Mary  Sloan;  and  oontende  that  the  plain- 
tiff  ia  endeavoring  to  make  such  ieeue  some- 
thing more  than  ill egiti mate.  Thia  la  not  that 
for  which  the  plaintiff  cont«ndB.  The  purity  of 
the  law,  which  always  extende  lesi  favor  to  il- 
legitimate children  than  to  legitimate,  wa*  not 
Intended  to  punith  the  innocent,  but  to  prevent 
the  illidt  oommerce  of  the  aeiee.  The  illegiti- 
mate diildren  from  the  inceat  In  thia  cauie, 
are,  it  it  true,  illegitimate.  But  they  are  not 
■ueh  aa  the  Legialature  intended  to  embrace. 

We  think  we  have  demonstrated  this  dearly 
and  aucceeafully  to  the  court.     If  tb^  were 
not  intended  to  be  embraced  by  the  Legisla- 
Inre,  thia  court  cannot  embrace  them.     If  lo, 
tbi»  court  would  be  making  a  law,  not  Inter- 
preting that  before  It. 
Mr.  Price,  for  the  defendants  in  error: 
John  Sloan,  having  married  hie  own  daughter, 
and  having  had  eaveral  children  by  her,  oon- 
reyed  to  one  of  thoae  children  a  tract  of  laud, 
«»<3  upon  the  death  of  such  grantee,  the  rest  of 
Ih^  children,  claiming  the  property  by  descent, 
eoixveyed  the  same  to  the  delendanta  in  error. 
I*Ik.«  question  ia,  and  It  is  the  only  question  in 
t!b^  ease,  whether  a  good  title  did  not  paaa  by 
d^-MCcnt  from  the  grantee  of  John  Sloan  to  hie 
brothers  and  sIiteraT 

rrbe  Aet  of  1SZ6  (ch.  ISO,  of  Uarjiand)  pro- 
v-Kdea,  "That  the  illesitimate  child  or  children 
wf  any  female,  and  toe  issue  of  any  aneh  ille. 
■rS'&imate  child  or  children,  be,  and  they  are 
A.^Teby  declared  to  be,  able  and  capable,  in  law, 
t«»  take  and  inherit  both  real  and  personal  es- 
t^K-te  from  their  mother,  or  from  eaoh  other,  or 
r^-^m  the  descend  ants  of  each  other,  as  the 
**•  — .ae  may  be,  in  like  manner  as  If  bom  in  law- 
^"^^1  wedlock."  Then  follows  a  proviso,  which 
™  —I  no  application  to  the  present  question. 

If  this  were  the  case  of  legitimate  children, 
^%aeir  right  b^  descent  would  not,  as  It  eould 
^^^t,  be  queattoned.  But  the  act  provides  that 
*~%  legitimate  children  shall  Inherit  "In  the  same 
**aanner  as  if  bom  in  lawful  wedlock."  There 
^^«  no  diatinotloD,  therefore,  in  thia  connection, 
*^Hetween  lu;itimat«  and  Illegltimata  ehildren; 
'^^liey  all  uEe  alike. 

It  is  admitted  that  these  ehildren  are  iDegiti- 
^Dnate,  and  In  that  respect  are  within  the  letter 
'«3f    the   law;      but    it    is    insisted    that    they 
a*S*]    *ar«  something  more  than  illegitimate, 
^teing  the  fruits  of  an  inceatuoua  commerce  be- 
tween the  father  and  daughter,  and  for  that 
Teaaon   not   within   the   intention   of  the  law- 
It  is  supposed  that  the  court  will  feel  itself 
allied  upon  to  show  Its  disapprobation  of  the 
incoat    of   tlw   parent*,   by   withholding   bom 


thdr  unofTcnding  ofTsprtng  propertv,  to  which, 
in  other  respects,  they  have  a  good  title.  Tba 
law,  however,  declares  that  the  aina  of  the  par- 
ents shall  not  be  visited  upon  the  childreB. 
And  ia  this  forbidden  by  any  canon  of  the  mor- 
al codeT  On  the  contrary,  is  It  not  wis*  and 
just  to  enable  the  children  to  rise  above  the  da- 
grading  aeoidenta  of  their  birth,  by  pUolin 
within  their  reach  every  means  of  improvo- 
ment,  and  every  indtement  to  a  virtuous  aad 
exemplary  life  I 

But  if  they  are  to  be  marked  and  degradad 
as  victims,  why  not  carry  it  out  fully  and  ef- 
fectually? Why  permit  tbem  to  vote  at  tha 
electtonal  or  to  hold  any  offloet  or  to  marry 
into  hoaeat  families  T  or  to  hold  property  1^ 
purchase  I 

It  Is  conceived  to  be  aeoeasary  to  pnnish  !■■ 
ceet.  And  how  ia  it  proposed  that  this  sbaU 
be  doneT  It  ia  by  suffering  the  guilty  to 
escape,  and  by  setting  the  innocent,  and  """^"f 
them  bear  the  penalty.  The  parents  were  per- 
mitted to  hold  and  enjoy  thia  property  all  tndr 
lives;  and,  after  their  death,  the  law  Is  to  *t«p 
in  and  take  it  away  from  the  children,  as  an 
example  to  the  parents. 

But  why  speak  of  punishing  incest?  It  la  no 
crime.  Ilieae  parents  were  permitted  to  live 
in  open  Incest,  because  there  was  no  law  to 
punish  them.  We  feel  it  to  b«  Immoral  and 
highly  revolting;  but.  In  reference  to  tha  ertm- 
inal  law,  it  is  an  act  perfectly  Innocent.  It  la 
a  little  aurprising,  therefore,  that  the  oonrt 
should  be  called  upon  to  visit,  with  condign 
punishment,  an  act  which  the  law  does  not  re- 
gard as  caliing  for  penalty  or  punishment  of 
any  kind. 

Mr.  Mayer,  for  the  plaintiff  In  error: 

Tha  decision  here  depends  on  the  eonstnu- 
tion  of  the  law  of  Maryland  (1S£6,  ch.  IM}, 
which  enacts,  "That  the  illegitimate  child  or 
children  of  any  female,  and  the  issue  of  snoh 
child  or  children,  shall  be  able  and  capable  la 
law  to  take  and  Inherit  both  real  and  peraonftl 
eatate  from  their  mother  or  from  each  other,  gr 
from  the  descendants  of  each  other,  as  the  caM 
may  be,  in  like  manner  aa  if  bom  In  lawful 
wedlock:  Provided,  that  nothing  in  this  met 
contained  shall  be  construed  to  alter  or  ebanga 


the  law  respecting  illegitimate  persona  who 
parenta  matry  after  the  birth  of  such  peraoi 
and  who  are  by  them  acknowledged,  agreeably 


to  the  seventh  section  of  the  Act  of  Aasembly 
passed  at  December  session,  eighteen  hundred 
and  twenty,  chapter  one  hundred  and  ninety- 

The  defendants  elalm  under  the  title  of  OB* 
of  an  incestuous  issue;  and  upon  the  gromd 
that  one  of  that  issue  may  Inherit  from  aa- 
other,  under  the  new  law  now  quoted.  The  Aot 
of  1B20,  oh.  ISl,  sec.  7,  referred  to  in  the  pro- 
viso of  that  just  recited,  declares  that  'If  any 
man  shall  have  a  child  or  children  by  any 
woman  whom  he  shall  afterwards 'marry  [*lt4 
such  child  or  children,  if  acknowledged  by  tlw 
the  man.  shall,  in  virtue  of  such  a  marriage,  be 
hereby  legitimated,  and  capable  In  law  to  la- 
herit  and  transmit  inheritance,  as  If  bora  Is 

A  marriage  was  had  between  the  parents  of 
offspring;  and  it  is  contended 


IM 
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imation  under  tlie  Art  ot  1S20,  eb.  191,  eta,  T| 
and  if  bom  Bftsr  tbe  marriage,  tbey  miut  rely 
on  the  mairUge  m  their  Banction,  it  the;  are  t« 
hftv«  an;  legitimate  etanding.  Tbie  latter  pro- 
vigion  of  the  Morjland  law,  and  the  cited  Act 
of  1826,  ch.  160,  mUBt  be  taken  together  in 
eouitniottoni  and  we  maintain  that  the  whole 
enactment  meant  to  provide  for  those  whom  it 
wai  pouible  for  the  marriage  eeremon;  to 
have  made  le^timate,  and  that  when  tbe  oer«- 
mon;  haa  in  fart  been  performed,  and  yet  can 
In  law  have  no  effect,  the  oflBpring  are  not 
within  the  contemplation  of  the  Act  of  1826, 
eb.  I6S;  tbe  just  deduction  from  the  entire 
legislation  being  that  those  were  regarded  who 
needed  only  the  lawful  union  of  their  parents 
to  make  them  legitimate,  and  that  legitimaey 
in  this  legislation  is  thus  to  be  contradistin- 
guished to  illegitimacy.  As  a  part  of  the  series 
of  enactment,  there  should  also  be  considered 
the  Uar7land  Act  of  1777,  eh.  18,  sec.  1,  which 
contains  penal  prohibitions  of  marriages  with- 
in certain  degrees.  If  this  interpretation  be 
sound,  tbe  offspring  in  question  could  not  be 
within  tbe  benefit  of  the  Art  of  1825,  ch.  I6S, 
the  marriage  to  which  tbey  must  appeal  being 
unavailing,  and  no  lawful  union — the  possi- 
bility contemplated  by  tbe  act — being  practic- 
able between  their  parents.  For  if  we  are  to 
characterize  the  issue,  we  must  look  to  tbe  pu- 
tative and  admitted  pareats,  and  to  the  partic- 
ular case;  and  seeing  tbe  relations  of  the  par- 
ties themselves,  we  must  Qnd  that  they  could 
not  come  within  the  condition  of  "lawful  wed- 
lock," in  the  view  of  the  art.  They  never 
•ould  have  been  bom  in  "lawful  wedlodc." 

Whatever  may  be  our  sympathies  in  such  in- 
stances, we  are  constrained  to  look  at  preten- 
sions through  the  stem  medium  of  ttie  common 
law  policy,  disqualifying  as  it  is  against  tbe 


Issue   of   Illicit   alliances.     It   makes    no 


vision  itself  for  such  offspring  by  Its  policy, 
whatever  may  be  ths  duty  of  the  parents,  who 
are  therefore  left  free  to  make  retribution  to 
them  for  tbe  dishonor  of  their  birth.  Alt  stat- 
utes lilce  that  under  oonaideration,  interpreted 
ai  tbey  must  be  in  reterenoe  to  the  strict  gene- 
ral policy  which  pervades  our  common  law,  are 
to  be  limited  to  the  instances  clearly  within 
them,  and  are  to  be  construed  in  obedience  to 
the  common  law  principles,  so  far  as  those  are 
not  unequivocally  superseded  by  the  statute  en- 
artment.  This  view  enforces  the  interpreta- 
tion we  would  assign  to  the  Art  of  1826,  eh. 
166.  In  tbe  particular  ease,  too,  before  tbe 
court,  not  only  does  tbe  interpretation  con- 
tended for  subaerve  the  general  policy  of  tbe 
common  law,  in  its  repugnance  to  illidt  oiHi- 
nections,  but  it  Is  demanded  by  the  special 
odium  in  which  it  denounces  such  allianoa  as 
that  which  is  tbe  revolting  feature  of  this  case; 
and  against  which  Maryland  legislation  has  so 
196*]  emphatically  *aud  studiously  guarded 
the  sodal  morals  by  the  Aet  of  177T,  ch.  12. 
All  such  unions  and  their  results  seem  to  be 
peculiarly  offensive  to  onr  oomnion  law;  and 
particularly  when  of  the  infamous  order  of 
that  which  this  case  presents.  The  offspring 
of  incest  are  not  admissible  within  tbe  general 
denomination  of  mere  illegitimate  issue,  and 
should  be  specially  designated  to  entitle  them 
to  enjoy  the  advantages  of  any  particular  leps- 
latbn.  X  Kant's  Com.  71,  72. 
4ta 


However  general,  then,  the  terms  of  a  law 
may  be  in  favor  of  illegitimate  Issue,  it  is  rea- 
sonable to  require,  in  conformity  with  the  feel- 
ing tbe  law  entertains  towards  incest,  that  the 
common  law  regardiiw  marriage  as  the  only 
teat  of  leritimatlon,  should  exclude  inoestuous 
offspring  from  ordinary  illesitimaCT,  and  re- 
qufn  them  to  be  speciflcally  designated.  There 
are  many  cases  where  general  terms,  which 
might  embrace  certain  objerts,  are  Umited  in 
Import  by  reference  to  paramount  prindples 
or  institutes  of  the  common  law,  whidi  are  al- 
lowed to  be  Invaded  only  by  express  terms. 
Tbe  aversion  of  the  common  law  may,  in  its 
bearing  on  the  exposition  of  a  statute,  as  to 
illegitunates,  be  regarded  as  akin  to  those  jura 
natura  which  are  termed  even  leges  I^nm. 
Hob.  87.  Indeed,  the  common  law  {Z  Kent's 
Com.  78;  Taugh.  Bep.  206;  2  Vent.  9}  pro- 
nounces incestuous  marriages  to  be  against  the 
law  of  nature.  Then  are  a  numMr  of  In- 
stauesa  as  marked  as  that  now  contended  for 
by  us,  of  a  restricted  construrtlon  ot  genemi 
words  in  a  statute,  in  due  respert  to  a  policy, 
or  to  certain  deeply  seated  principle*  of  the 
common  law.  6  Bae.  Abr.  SUtute,  881-SB7i  1 
Brockenbrough's  Bep.  162. 

But,  however,  we  may  admit  that  the  off- 
spring of  incest  may,  under  this  Art  of  1S26,  bi- 
recognlEed  in  point  of  parentage  as  to  thr 
motner,  and  may  Inherit  her  estate  from  bar  or 
from  one  another,  Is  collateral  inheritance,  t^ 
here  claimed,  sJlowed  under  itT  The  act  de 
dares  that  the  illegitimate  children  of  any  (i; 
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which  at  common  law  regulate  the  d 
of  estates  by  descent.  Tbe  descent  from 
brother  to  brother  Is  immediate;  but  still  par- 
ents must  be  found  who  shall  be  tbe  actual  or 
assumed  fountain  of  inheritable  blood,  and 
create  tbe  kindred  of  brothers.  2  BI.  Com.  226- 
228.  This  Act  of  1826  contravenes  the  com- 
mon law  in  its  maxim  that  an  illegitimate 
child  Is  nullius  filius  only  so  far  as  Its  express 
provisions  go;  and  the  utmost  that  can  be  said 
as  to  the  parentage  with  which  it  endows  the 
offspring,  IS,  thatlt  gives  them  a  mother.  It 
gives  them  no  father,  and  does  not  eonsUtute 
between  the  eUldrmi  the  relation  of  brothers 
and  sisters.  In  Stevenson  v.  BulIIvan,  6  Wheat. 
207,  tbe  terms  of  the  Virginia  act  came  into 
question,  which  allows  Ulegitimate  ebildren  to 
inherit  from  the  mother,  and  "transmit  inberit- 
anoe"  on  part  of  tbe  mother.  Tbe  court  deter- 
mined that  descent  was  not  permitted  by  the 
art  from  brother  to  brother,  not  only  because 
the  words  "on  part  of  the  mother"  confined  tbe 
taking  by  Inheritance  through  the  mother,  in 
the  ascending  or  descending  line,  'but  [*19S 
also,  because,  although  the  bastards,  ss  tbe 
court  says,  "are,  in  tMse  respects,  quasi  legiti- 
mate, they  are,  nevertheless,  in  all  others,  bas- 
tards, and  as  such  they  have  and  can  have 
neither  father,  brothers,  or  sisters."  The  court 
also  say  that  in  the  construction  of  the  aet,  "it 
is  never  to  be  lost  sight  of  that  the  appellants 
are  to  ba  considered  as  bastards,  liable  to  all 
the  disabllitiss  to  wbich  the  common  law  anb- 
jerts  them  as  such,  except  those  from  whidi  tbe 
section  itself  accepts  them;  thus  indicating 
that  the  atrlet  maim*  tS  ths  eommon  law 
^^        ^     Petero  t4. 
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*n  to  be  BdherM  to,  and  the  pHvilegea  of  father,  doe»  not  eomprpbend  a  eaM  where  the 

baatarda  narrowed  in  reference  to  them  in  the  law  declare!  itself  that  there  can  be  none,  and 

eonstruction  of  thes?  enfranchisins  acts.    Now,  ]  can  be  no  such  ascertainment.     The  case,  tlien, 

the  terma  in  the  Virginia  act,  which  allow  the  of  anch  oollateral  auccession  between   illegiti- 

children  to  transmit  inheritance,  would,  in  case  '  mates   must   be   reffarded   as   a   casus   oraisam 

«f   legitimate    issue,    cover   the   descent    from  from  onr  Maryland  Law  of  Descents   (tee  the 

brother  to  brother;  and  yet,  even  epart  from  Act  of  Descents,   1S20,  ch.  191),  and  the  coni- 

4he  r«atrietive  words,  "on  part  of  the  mother,''  mon  law  must  regulate  as  in  another  caae  of 

the  court  regards  this  transmitting  power  to  casus   omissus,    as   the     same     was     done     In 

the  diildren  ei  not  instituting  collateral  de-  Bamits  V.  Casiey,  7  Crancb,  4H.    There  could, 

■cent,  or  in  other  words,  as  not  ei  vi  termiU'  then,  be  no  inheritance  of  the  half-blood  tw- 

onun,    creating    the    constructive    relation    o<  tween  these  illegitimate!;  even  assuming  that 

brother*  and  sisters,  without  expresa  words  in  the  tests   are   erroneous,   which  an  effort  baa 

the  act  giving  a  perfect   parentage,  construe-  been  made  to  show  »re  those  exclusiveij  ap- 

tively   to   the   children.     The   Virginia   act,  ai  plicable. 

explicitly  as  the  Maryland,  conferred  a  mothei        The  result  of  these  views,  which  conform  to 

on  the  children;  and  in  ^ving  the  children  the  the  well-established  principles  of  the  common 

capacity    to    "transmit   inheritance,"   the   Vir-  law,  unimpaired   by   the   act   under  consider*- 

ginia    act   yields   all   that    the    Maryland    act  tion,   is,  that   the   act  allows   the   illegitimate 

Enta  in  declaring  that  the  children  may  in-  issue   to    inherit    from    their    mother,   and   to 

It  from  each  other)  for  certainly  a  collateral  inherit   from   each   other   estate   derived   from 

descent  is  a  transmission  of  inheritance.   So  the  the  mother,  but  no  estates  of  purchase,  as  !■ 

cue  of  Stevenson  v.  Sullivan  treata  it,  when  the   character   of    the    estate    in    question    in 

showing   that,   even   not   regarding  the   terms  this    cause.      Our    exposition    gives    effect    to 

"on   part   of  the   mother,"  there   could   be   nc  every   provision   of   the  act,   according  an   fn- 

descent  in  the  case  from  brotber  to  brother,  al-  heritanoe    collateral    a«    well    a*    lineal;    bnl 

though  the  children  were  endued  with  the  ca-  modifying  the   scope   of  the   act   by   rules   of 

p«ctty  of  transmlttlnj;  inheritance^    Aeeordtng,  the  common  law,  which  must  govern  and  limit 

tfien,    to   that    decision    of    this    court,   thers  the   innovation  introduced;   unlesK  those  rules 

c*n   be   no    inheritance    here   between   brotber  be,  by  the  terms  of  the  new  legislation,  expresa- 

^nd  brother,  under  the  Maryland  Act  of  1825;  ly,   or   by   necessary   implication,   Huperseded; 

^cad  for  the  reason  there  stated,  that,  althougb  an   implication   ao   clear   and   irresistible   that 

J,     BDOther  is  recogniied  by  the  Virginia  act,  as  --    ■—-.-—    -»  .•--    i-—   -■-    in-      — 

j^^     the  Maryland,  yet  the  children  had,  in  con-  i 
t,e  Knplatiou  of  law,  no  brothers  nor  sisters.    Ac- 

eox-ding  to  the  decision,  even  without  the  words  . 

"on  P«rt  of  the  mother"  being  connected  with  '    _,,  .  j         j  .«.  i      !■         . 

t£.tV.n.n.ittl.,Botinl„ril..clbrlh.chlldr,n,  .^J'"  »■,''  f   u.''Tui'„T"'fr'°S  .°I 

Ibelt  apuUj  to  mtaril  «™M  b.  limited  to  t„it,[,tST^m   ,i^S^,S^.!^ 

K««ot  Itom  brother  to  brother,  .Ithoogb  It  I.  '"  "  "l"!  •»j'l»B^>'"".e  *  1?"«-"    Jj  ll>li 

rmS«ll.t.,  the,.  o,m,t  be  Mhen  to  wfom  tb.  'J  ,  °'    ^J'™''','      ','»    '''•l'""^"    =1"'   <" 

Ittadred  m.y  be  tr.ied,  .Ithongb  the.  be  not  °''?";.,!'  ">:''»•';,•  '"'',"'?  '""'  »'  "' 

umed   in   ierl.ln.   the   eetnte'  .bi.S   l<   the  ■""b  ch.  d  or  -b   d,.„  •  ,„  d.el.n^  to  be  1.. 

"tjeel  of  the  rell.terel  de.eenl.     1  Bl«k.  Conu  »5'"»  '"  '"  ,  ',"  J''"'  "'.  '"■","'  >»"'  ,"^ 

220.      The   petemit,   1,   the   euenll.l   el»e   to  "1  l«X;      ,  ?,.     T    5"' "h     f.'' "I    ".'5 

le.™  the  Itfndied,  ihethe.  It  b.  of  the  whole  '^5,   ..  !h.  Jl.^  '    k.  K  ut-.l  .,^5 

or  h.lt.blood:  end  the  prtaer,  element  In  thle  ""!"■  ".  ''"  ""f  "'/.  '•..'«  '*<  ™»«"  " 

Me.rt.iament  U  ».ntfng  wbire  no  l.lbe,  to  ", '""■  '"  '■7'"'  »f'""«k ' 

ellh«  p.rtj  I.  to  be  fonSd,  nnd  when  the  l.w  ,  ■'  'PP"";  J""  "•  «•"■?  "nt  .  men  by 

it»U  fcl.™.  thnt  there  i.  none.    The  rel.tion  ""  "™  ■;'  •'°.'"'  ^''f  '»?  "•""'  children, 

•I  th.  whole  end  of  blllblood  depend  in  the  dor-  V^"   '"'  the  i..nc  of  .n   mee.tnoue  conneo- 

l»tlon  of  deeeenl  on  the  qne.tlon  of  commn-  1";,°',',  "';='"!?  j";.""'"-  JJ.  ™.e;ed  . 

.Ity  of  f.ther  nnd  of  mother,  nnl.e,  when  th.  '"='  »"■"*  "M  y-"''  •?"»;■ '■""■'!? 

-l-te  .„„.._  from  the  mother.     Such  1.  the  S  ^.VT'.'^rJL" 'i'.";  '  .°'."S  "3 
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3  John  Joseph   Sloan,  one  of   these  children. 


XS  ?l  ra  .nBcient  her.  to  ..;,  thnt  b,  !:ili'Tii'i'i'S!;„'t:TT  ^"l  7^ 

th.    U-  ot  Mnrylnnd   the  b.lfblood   m.y   in-  "'"'f J^'T'.  ",5,    .J.  '      i         <  ^°  r-'?i^' 

hertt  .mong  brotbc  .nd  .i.ter.,  for  we  b.™  ""  "4  "•  ■"'"1  '■'"     '•""■  »'  f'"  I  ,'.•• 

1»1-1     -.Ten  thnt  .n  ucertnlned  pnlemlly  I.  "?.!,  ™.  .  J  ?!    f     ^'t'    !°"i'S       f' 

<i>.iitU  to  determine  th,  rel.tion  if  wboli  or  "j  S.'LTbSI  '    .K  !    ?  .    f""*'" 

h»U-blood   unong   brother,   .nd   .l.ten.     The  "1°"  *    Bl™,her,  the  d.  end.oU  In  error. 

1.W  .1  M.rjl.nf  giee.  the  right  to  the  b.if.  ,.?'',  »"£"?,  ""  ''T  ■','"  "•.'I"''  •' 

blood  only  ihere  Tt  I.  ueertlln.d  th.l  there  i"'?  S."P''  ^t. '°*,.™' ,"  '"'""  ,""■ 

U   00  brother  or  .Uter  of  the  whole  blood  i   .  "»'   '."    t...1.^,t:.TS  Sii         l"'^ 

.»  I~t  of  l.tber..    Where  the  l.w  it.elf   m  ^,|„j  ,      ,„,  ,„  ,,„  „„■  ,^^^    ^^  ,,  «      , 

the  eonfeued    o.rcumst.nce.,   le.ve.   .n   utter  „,   ejectment   for   it   in   the   Circoit   Court  of 

blMk  for  the  f.ther,  .nd  declare,  it  .  legal  im-  the  United  BUte.  for  the  District  of  Maryl.nd; 

potaibilit,  tb»t  there  ahould  be  one,  we  may  and  the  judgment  of  that  court  being  againrt 

.t  leut  uy  tb.t  the  st.tute  of  denient,  which  him,  the  euae  baa  been  bcoUKht  bam  b^  ^  '*lt^ 

pretuppoMa  a  a.Geuai7  aaoert.innwnt  of  a  of  error,  {i.T^iOOOfC 


BUVUHB  OoUftT  OV  fSB  UHHV  SpATn, 


Tbare  k  b 


It  1 


upon  a  BMa  stated;  uid  has  bc«n  eUboratel; 
argued  hen,  and  manj  authoritiM  eit«d  to 
■how  that  the  court.  Id  eotutnii&s  a  statute, 
may  reatriet  the  literal  meaning  of  the  words 
naed  in  order  to  elTeetuate  the  intention  of 
of  Legislature.  The  plaintiff  in  error  eon 
tends  that  in  passing  the  act  of  Auemblj 
above  mentioned,  the  Legislature  nevei 
tamplated  a  case  lilu  the  present;  and 
Intended  to  giv*  the  right  of  fnheritanee  to 
the  ehildren  of  an  intercourse  so  daeplj  crlmi' 
aai. 

It  is  nndoubtedlj  the  dntj  of  the  eonrt  to 
■soertain  the  meaning  of  the  Legislature, 
from  the  words  used  In  the  statute,  and  the 
subject  natter  to  which  it  relatcsj  and  to 
natialn  its  operation  within  narrower  limits 
than  its  words  import,  if  the  court  are  satis- 
fled  tliat  the  literal  meaning  of  it*  language 
would  extend  to  eaaea  wlili£  the  ' 
■arer  dsalgned  to  embrace  in  it. 

In  the  case  before  us,  the  words  are  general, 
and  include  all  persons  who  come  within  the 
description  of  illegitimate  children.  Accord- 
ing to  the  principles  of  the  common  law,  an 
Illegitimate  child  is  Alius  nullius,  and  can  hare 
no  fathsr  known  to  the  law.  And  when  the 
Legislature  spealc,  In  general  terms,  of  chil- 
drni  of  that  description,  without  making  anj 
•zceptions,  we  are  Ixiund  to  suppose  the;  de- 
•igii  to  include  the  whole  class.  And,  as  il- 
legitimate children,  in  a  question  as  to  tlw  In- 
beritanoe  or  distribution  of  property,  can  have 
no  father  whom  the  law  will  acknowledge  as 
■nch;  bow  can  we,  in  a  controversj  like  this. 
Inquire  who  was  the  father  of  these  children, 
In  order  to  determine  upon  their  right  to  the 
propert/T 

The  eipedienejr  and  moral  tendency  of  this 
ne»  law  of  inheritanoe  is  a  question  for  the 
Legislature  of  Maryland,  and  not  for  this  court. 
It  seenis  to  have  been  supposed  by  the  Legis- 
lature that  as  there  could  be  no  doubt  of  the 
relation  which  the  mother  bears  towards  her 
iUegitlmate  children,  the  reasons  of  policy 
whleh  must  always  preclude  such  children 
from  elaiming  the  inheritance  of  any  one,  upon 
the  ground  that  he  wae  their  father,  do  not  ap- 
ply to  the  property  of  the  mother,  or  the  prop- 
erty of  eaen  other.  To  this  extent,  therefore, 
the  right  to  Inherit  Is  given  by  this  act  of  As- 
sembly. And  it  would  appear  to  have  been 
given  upon  the  principle  that  it  is  unjust  to 
punish  the  offspnng  for  the  crime  of  the  par- 
ents. The  ri^t  of  the  children,  therefore,  is 
not  nude  to  oepend  upon  the  degree  of  guilt 
of  which  they  were  the  offspring.  All  illegiti- 
19»*]  mate  'children  are  the  fruits  of  crime; 
differing,  indeed,  greatly  in  its  degree  of  enor- 
ml^.  And  the  legislature,  if  it  bad  seen  prop- 
er to  do  eo,  might  undoubtedly  have  made  the 
right  to  the  inheritance  to  depend  upon  the 
ehararter  of  tlie  offense  committed  oy  the 
parents.  Bat  they  have  used  no  language 
showing  any  such  design.  On  the  oontrary, 
they  eppear  to  have  looked  at  the  nnofTcnding 
dinractcr  of  the  children,  rather  than  at  the 
eriminal  conduct  of  the  parents,  of  whom  thtgr 
were  the  offspring. 

It  has  been  said  that  the  expressions  (n  the 
enacting  clause  of  this  act  of  Aasembly,  which 
dedaiM  that  to*  UlcslUmate  children  spoken 
«!• 


as  if  bom  in  lawful  wedlock,"  Implv,  that 
loose  children  only  were  intended  to  t«  pro- 
vided for  whose  [Mtrents  were  capable  of  con- 
tracting a  lawful  raarriaxe  with  each  other. 
The  same  argument  has  also  been  urged  upon 
the  proviso,  which  declares  that  nothing  in  t£e 
law  shall  be  construed  "to  change  the  law  re- 
specting illegitimate  persons  whose  parent* 
marry  after  tlie  birth  of  such  persons,  and  who 
are  by  them  aoknowledged  agreeably  to  the 
seventh  aectlon  of  the  Act  of  Assembly,  passed 
at  Deoember  session,  1S20,  ch.  IBI." 

We  do  not  perceive  the  force  of  this  sirgn- 
ment.  It  is  admitted  that  the  act  of  Assembly 
now  in  question  must  be  taken  in  connection 
with  the  previous  taws  of  Maryland  regulating 
the  descent  of  real  estate,  and  the  distribution 
of  personal  property;  for  this  law  forms  a  part 
of  the  entire  system  of  legislation  on  these  sub 
jects.  But  the  ciprBssions  referred  to  in  tb* 
enacting  clause,  so  far  from  implying  that  tht 
parents  may  marry,  presupposes  that  they 
never  will  marry;  and  provides  for  the  children 
on  that  aocouut.  The  expressions  are  evident- 
ly used  merely  to  denote  the  shares  and  pro- 
portions in  which  such  children  are  to  take; 
and  the  reference  for  the  rule  Is  made  to  chil- 
dren bom  in  wedlock,  in  order  to  save  the  ne- 
cessity of  introducing  into  Uiis  law,  a  table 
of  descents  as  to  real  property,  and  of  dis- 
tribution as  to  personal. 

In  relation  to  the  proviso,  it  is  proper  to  re- 
mark that  the  rights  of  primogeniture  were 
abolished  in  Maryland,  by  the  Act  of  1786,  eh. 
M.  There  was  a  provision  in  this  law  declar- 
ing that  illegitimate  children  whose  parenta 
afterwards  married,  and  acknowledged  them, 
should  be  thereby  legitimated,  and  made  capa- 
ble of  taking  and  inheriting  property  as  if 
bom  in  lawful  wedlocic  The  Act  of  1B20  em- 
bodied the  original  act  to  direct  desoents,  with 
Its  various  supplements,  into  one  law;  and  pro- 
vided for  some  laws  of  descent*  which  had  be- 
fore been  omitted.  This  act  of  Assembly,  of 
course,  contained  the  clause  in  favor  of  illegiti- 
mate children  whose  parents  should  afterwards 
marry,  which  had  been  introduced  into  the  Aet 
of  ITB8,  and  which  had  always  been  the  law 
of  the  State,  from  the  time  that  aet  went  Into 
operation.  And  the  proviso  In  the  act  of  As- 
sembly now  in  question,  was  introduced  mani- 
festly from  the  apprehension  that  the  general 
expressions  of  the  enacting  clause  of  the  law 
might  be  held  to  reach  those  whose  parents 
afUrwards  'married,  and  deprived  them  (*200 
of  the  greater  rights  of  inheritance  which  be- 
longed to  them  under  the  previous  acts  of  As- 
sembly. The  proviso,  like  the  expressions  in 
the  enacting  clause,  shows  that  tlie  Legislature 
were  not  looking  to  children  whose  parent* 
would  probably  marry,  but  to  children  whose 
parents  never  would  marry;  and  they  make 
no  distinction  between  the  issue  of  those  who 
could  not,  and  of  those  who  would  not  boeome 
lawfully  joined  In  wedlock.  If  from  anv  cause 
whatever  the  parents  were  never  married,  the 
children  were  tlleglttmate;  and  all  illegitimate 
children,  under  this  act  of  the  Assembly,  may 
inherit  from  their  mother  and  from  each  other. 
It  follows,  that  the  tract  of  land  called  "brassy 
(^bin,"  upon  the  death  of  John  Joseph  Sloan, 
descended  to  bis  brothels  and  sister,  bafora 
Peters  14. 
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■MBtloBBd,  utd  the  pUIntiff  ia  not  entHlMl 

Tlw  jadgmmt  of  the  Circuit  Conrt  U  there- 
fore affirmed. 

TU«  emllM  cum  on  to  be  heard  on  the  trui- 
uript  of  the  reeord  from  the  Circuit  Conit  of 
the  United  8Ut«a  for  the  DUtrict  of  MarylMd, 
and  wa«  argued  bj  oaunsel;  on  coiuideratioii 
whereof,  it  u  now  here  ordered  and  adjudged 
bj  thia  court  that  tlte  judgment  of  tlM 
Cireuit  Court  fai  thia  cauae  be,  and  the  aar 
herebjr  afflrmed  with  coata. 


•SAMUEL  SPRIGQ,  Appellaot, 


SOI*] 

THE   BANK   OF   MOUNT   PLEASANT,   Ap- 
pellee. 
Batoppela  in  equity — parol  eTidence — principal 
and  aurety. 

TKa  principles  decided  In  tba  c»>«  of  Sprigg 
the  Bank  of  Ilannt  Plcaunt,  tvported  In  10  Peten, 
2ST,  eiamlnpd  iDd  aOrmed. 

It  la  equal]]'  veil  aettled  In  eonrta  of  eqnltj.  as 
well  as  In  court*  of  law,  as  a  rule  of  eTidence  that 
parol  CTldeuce  la  iDadmiailble  to  contradict,  or  aub- 
BtantlallT  tbit  tbe  IcrbI  Import  o[  a  written  BEi-pe- 
■wnt.  And  inla  la  Founded  on  the  aonndeat  priDCl- 
ples  of  reaaoD  and  poller,  aa  well  aa  BDluorlt;. 
The  eaaa  of  Hoot  t.  Rousmantei.  8  Wheat  211, 
dted. 

EitendlD(  the  time  of  parment  of  a  bond,  and  a 
Dwre  dela7  In  CDforclnc  It,  will  not  dlicbarge  a 
aaret;  ;  anlcss  some  aKreement  has  been  made  la 
Inrlona  to  the  lotereat  of  the  aiiret;. 

It  le  a  Bonnd  and  well-settled  principle  of  Ian 
that  enrettea  are  not  to  be  made  liable  bejrond  tbeli 
contract:  and  any  agreemeDt  wllb  the  creditor, 
whieb  Tartes  eesentlall^  the  termi  of  the  contract, 
witboot  the  aoent  of  the  suretj,  will  dlacharge  bim 
ftom  reaponalbllltf.    Bat  this  principle  cannot  ap- 

tlj  where  the  anrelT  haa  by  bla  owq  act  eichaDged 
Is  cbaracler  of  soretr  for  that  al  principal ;  and 
...._ .,„  . — _.  — 1^  (u  re-lnstato  him 

nolation  of  bis  own 


then  appllea  to  a  conrt  of  eqaltr  ti 
*~  '"'a  ouiractar  of  inretj.  In  nola 

.-.^    permit  Ind., _,, 

ants  which  so  to  ahow  a  deed  on  Its  faee  abaof 
-   — 'MideJo-'-     -   -  --      -     . 


iractar  of  inretj, 

Courts  of  eqnltj  will  permit  Indepeodenl  axree- 
_Dits  which  so  to  ahow  a  deed  on  Its  faee  abaotote, 
waa  lateodea  only  aa  a  mortgan,  to  be  set  ap 
asalnst  the  eipreae  tenna  of  the  deed,  onl;  on  the 
arotud  of  fraud.  CODBldcrlnE  It  a  (tandulent  at- 
tampt  In  the  mortsagee.  conrrarr  to  his  own  ei- 
press  aireenant  to  eoa*ert  a  martnge  Iota  an 
aboolnt*  deed.  And  It  la  eqnall]'  a  fraud  on  the 
part  of  a  debtor,  to  attempt  to  convert  hla  contimct 
aa  principal.  Into  that  of  a  luretr  onlf. 

ON  appeal  from  the  Circuit  Court  of  the 
United  Statea  for  the  District  of  Ohio. 
Thia  eaae  waa  brought  before  tlie  court  at 
January  Term,  1S38,  on  a  writ  of  error,  prose- 
euted  by  the  preaent  appetlant,  seeking  to  re- 
Terae  the  judgment  of  the  Circuit  Court  In  an 
action  inatituied  against  him  on  a  joint  and 
•everal  bond,  under  aeal,  made  by  him  and 
otbera,  to  the  Bank  of  Mount  Pleasant,  for  the 
payment  of  a  aum  of  money  stated  in  the  bond, 
to  the  bank,  upon  which  obligation  ttie  bank 
had  loaned  the  aum  of  twenty -one  hundred 
doltara,  and  had  paid  the  aame  to  Peter  Yamall 
A  Company,  one  of  the  co-iaint,  and  aeveral 
obltgora.  The  bank,  after  the  loan,  had  eon- 
Untied  to  renew  it  for  aome  yeara;  the  discount 
and  intereat  on  the  tame  baring  been  paid  to 
the  l)ank  erery  aixty  daya;  until,  when  Peter 
Vamali  A  Company,  having  been  insolvent. 
mit   was    brought   on   the  obligation,   agahiat 


al  evidence  as  applicable  to  wrlt- 
.  — 1  when   admlaalble  In  regard  to. 

_a  nolfs  to  10  I^  ed.  U.  8.  TZ :  SB  U  ed.  U.  8. 

8W:  IT  L.S.A,  2T0. 

when   variation   of  coni 

aee  oote  to  •  L.  cd.  D.  8.  160. 

!•  Ii.  ed. 


an  tract  dlachargas  surel]', 


Samuel  Sprigg,  and  a  Judgment  obtained 
against  bim  iot  the  amount  of  the  obligation. 

Tile  object  of  the  writ  of  error  was  to  have 
the  Judgment  of  the  Circuit  Court  reversed,  on 
the  ground  that  the  Indulgence  for  the  pay- 
ment of  the  debt  had  been  given  to  Peter  Yar- 
iiall  &  Company  without  the  privity  or  knowl> 
edge  of  the  plaintiff  In  error;  that  he  waa 
only  a  eurety  in  the  obligation,  which  waa, 
he  alleged,  known  to  the  bank;  and  he  waa  dia- 
charged  from  the  liability  *for  the  debt  [■101 
to  the  bank.  These  allegations  were  denied  by 
the  Bank  of  Mount  Pleasant. 

The  court  in  that  ease  held  that  all  were 
principals  In  the  obligation,  and  w<.re  equally 
and  fully  bound  to  the  payment  of  the  debt; 
and  the  continuation  of  the  loan  on  the  bond, 
whether  the  aame  waa  to  one  or  all  the  obligor* 
did  not  impair  the  claim  of  the  bank  to  re- 
cover from  all  and  each  of  them.  The  judg- 
ment of  the  Oirouit  Court  of  Ohio  waa  affinned. 
10  Peters,  2G7. 

Id  December,  I83S,  the  appellant  in  this  ease, 
Samuel  Sprigg,  filed  a  bill  id  the  (^reuit  Court 
of  Ohio,  praying  to  have  the  judgment  which 
had  been  affirmed  In  the  Supreme  Court,  per- 
petually enjoined;  on  the  ground  that  all  the 
parties  to  the  bond  held  by  the  bank,  except 
Peter  Yamall  ft  Company,  were  sureties  for 
the  loan  made  on  the  bond;  and  that  the  bank, 
on  the  maturity  of  the  bond,  having  re-dis- 
counted It  from  time  to  time,  at  the  request  of 
Yamall  A  Company,  without  the  consent  of 
the  sureties,  they,  the  oompUInant  being  one, 
were  dlBcharBed. 

The  Circuit  Coart,  after  the  testimony  of 
many  witnesseB  had  been  taken,  and  a  full 
hearing,  refused  the  Injunctioni  and  ordered 
the  bill  to  be  dismisHed:  and  from  thia  deera* 
the   complainant    prosecuted   this   appeal. 

The  counsel  for  the  appellant  contended  that 
his  case  la  made  out  as  etated  in  the  bill,  and 
referred  tlie  court  to  the  depoiltiona,  and  par- 
ticularly to  the  letters  of  Yamall  to  the  bank, 
and  the  account  of  the  bank  with  Yamall  & 
Company,  taken  from  the  bank  booka  He 
contended  that  there  is  no  estoppel  In  equity, 
eapecially  as  a  rule  of  evidence,  though  there 
may  be  aome  cases  in  Its  popular  aense,  aa  a 
broad  rule  of  right. 

He  contended  that  though  the  sureties  made 
themselves  principala  to  pay  in  sixty  daya,  yet 
they  are  not  principals  without  their  eonaent, 
as  long  aa  the  bank  might  chooae  to  renew  tlie 

He  contended,  that  if  be  haa  made  a  ease 


gallon,  that  then  he  is  entitled  to  the  relief  he 
aeeka,  notwithstanding  the  insertion  of  these 
words,  "as  prinGlpalB."  He  contended  that 
the  existence  of  the  words  "aa  principals," 
in  the  bond,  does  not  deprive  him  of  that  equity 
which  the  like  conduct  of  the  bank  would  give 
him  In  the  common  case  of  a  joint  and  several 
obligation.  The  plalntllf  also  contended,  that 
to  so  give  time  and  enter  into  new  agreements, 
without  the  surety's  assent,  Is,  though  none 
may  have  been  intended,  a  fraud  upon  him, 
notwithstanding  the  insertion  of  the  words  "as 
principals,"  when  the  bank  Itnew  that  the  dts- 
rnunt  waa  for  the  sole  benefit  of  Yamall  ft 
0»mi««J.  D,„,i,z,db,G00gl^, 
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He  fnrthar  inalBted  that  the  insntlon  of  tho 
worda  "m»  prinoiiula,"  when  the  btuok  knew 
tlw  true  reUtioDB  of  the  p«rtie«,  did  not  give 
tfae  lunk  the  right  to  renew  the  loao,  to  make 
new  ftgreementi,  or  to  ^ive  further  day  of  pay- 
ment at  iti  pleaaure,  without  the  awent  of  the 
•uretlea.  That  If  the  defendants  intended  to 
«0»']  gain  euch  a  'power  or  advanta^,  fair 
dealing  required  them  to  aak  or  demand  it  from 
the  Bureties  in  a  plain  way,  as  by  a  direct  in- 
nrtioD  of  aueli  a  power  in  the  obligation:  a 
piactioe  which  this  aame  bank  has  long  sinoe 
adopted.  And  that  the  decree  of  the  court  be- 
k>w  ought  to  be  reversed,  and  one  entered  per- 
petuating the  injunction,  with  costs. 

The  couneel  for  the  appellee  contended  that 
the  appellant,  having  ackiiowledged  himself  in 
the  bond  to  be  a  principal  debtor,  1*  estopped 
from  alleging  that  he  is  only  a  surety,  as  be- 
tween him  and  the  appellee.  Alao,  that  the 
testimony  exoepbed  to  is  entirely  InadmiBsible, 
so  far  as  it  is  sought  by  the  same  to  contradict, 
etc,  the  bond;  there  being  no  allegation  In 
the  bill,  or  proof  that  there  wai  any  fraud, 
surprise,  or  misUke,  in  the  making  or  execut- 
ing the  sainB.  Also,  that  the  appellant,  upon 
hia  own  showing,  admitting  all  in  hie  bill  stated 
to  be  true,  is  not  entitled  to  the  relief  prayed 
for.  And  that,  as  the  appellant  was  accua- 
tomed  to  transact  busineM  with  the  bank,  and 
as  the  payment  of  the  bond  was  deferred  ao- 
oording  to  her  usages,  he  Is  bound  by  those 
mages;  such  usages,  under  such  circumetances, 
forming  a  part  of  the  bond  or  contract. 

Also,  that  the  appellant  has  legally  and 
Muitably  waited  all  his  rights  as  surety,  if  he 
were  such,  by  acknowledging  himself  t"  "*  * 
principal  debtor,  and  so  contracting  with  the 
bank;  and  has  thereby  at  least  authorised  the 
bank  to  treat  him  according  to  the  character 
Toluntarily  assumed  by  him,  until  such  time  as 
be  might  give  notice  that  he  was  but  a  surety, 
and  required  the  bank  to  prosecute  the  collec- 
tion of  the  bond.  And  that  the  court  ought 
not  to  permit  the  appellant  to  disclaim  the 
Character  of  a  principal  debtor,  and  thereby 
Tiolate  his  contract  and  good  faith,  and  thus 
perpetrate  a  fraud  upon  the  appellee.  And  that 
fte  appellant  has  failed,  even  if  the  Ustimony 
Jl  admissible,  to  sasUin  by  proof  the  material 
aUegations  of  his  bill.  ^     ,   . 

lie  appellee  also  contended  that  the  bank  is 
entitled  to  a  decree,  and  that  decree  should  in- 
dude,  if  the  injunction  in  this  case  should  be 
dissolved,  damages,  according  to  the  statutes  ol 
Ohio,  which  may  be  recognised  as  rules,  etc., 
by  this  court;  and  which  reauired  the  courts 
of  that  State,  on  the  dissolution  of  an  injunc- 
tion, to  stay  the  collection  of  money,  to  render 
■  decree  for  ten  per  cent,  damages  on  the 
amount  due.  in  favor  of  the  defendants:  and  li 
an  appeal  should  be  taken  to  a  superior  court, 
and  the  injunction  there  dissolved,  that  court 
b  required  to  render  ■  decree  (or  flfteen  per 
eent.  damages.  ,.,  ,   .     .l     ^  ™ 

lie  case  was  submitted  to  the  eonrt  on 
print«d  arguments  by  Mr.  Jacobs  and  Mr.  Web- 
S^lor  the  appella'nt,  and  by  Mr.  AleMnder 
for  the  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court:  _  ,•..  «, 

This  case  eonea  up  on  appeal  from  the  Cir- 
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cult  Court  of  the  United  States  for  the  District 
of  Ohio.  The  appellant  filed  his  bill  on  tbe 
'equity  side  of  the  court  for  an  injunc-  [*a04 
tlon  to  enjoin  all  further  proceedings  on  a  judg- 
ment recovered  against  tiim  by  tne  appellees, 
on  the  law  side  of  the  court.  Tbe  judgment 
was  founded  upon  the  same  single  bill  now  In 
question,  and  is  as  follows: 

"CS,100:  Know  all  men  by  these  preaenta. 
We,  Peter  Yamall  &  Co.,  Bamuel  Sprigg,  Rich- 
ard Simms,  Alexander  Mitchell,  and  Z.  Jacobs, 
as  principals,  are  jointly  and  severally  held 
and  Srmly  bound  to  the  Preaident,  Directors 
and  Company  of  the  Bank  of  Mount  Pleas- 
ant, for  tbe  use  of  the  Bank  of  Mount  Pleasan^ 
in  the  just  and  full  sum  of  twenty-one  hundred 
dollars,  lawful  money  of  the  United  States,  to 
tbe  payment  of  which  said  sum,  well  and  truly 
to  be  made,  to  the  said  President,  Directors  and 
Company,  for  the  use  aforesaid,  within  sixty 
days  from  the  date  hereof,  we  jointly  and 
severally  bind  ourselves,  our  heirs,  etc.,  Srmly 
by  these  presents,  signed  with  our  hands  and 
sealed  with  our  seals,  this  twentieth  day  of 
February,  A.  D.  1828. 

"Peter  Yarnall  A  Co.,  [seal.J 
■Sam.  Sprigg,  [seal.] 

"Richd.  Simms,  [seal.] 

"Alex.  MiUhell,  [seal.] 

"Z.  Jacobs,  [seal.] 

"Signed  and  delivered  in  presence  of 

The  judgment  at  law  came  before  this  court 
on  a  writ  of  error,  and  is  reported  in  10  Peters, 
267.  There  were  in  that  case  various  pleas  in- 
terposed, setting  forth  substantioUy  that  this 
bill  was  executed  by  the  obligors,  to  be  dis- 
counted at  the  bank;  and  that  the  defendant, 
Samuel  Sprigg,  was  surety  only  for  Peter 
Yamall  ft  Company,  who  had  executed  the 
bill  with  him;  and  that  the  bank  had,  by  re- 
newing or  continuing  the  discount,  after  the 
time  first  limited  for  the  payment  of  the  same, 
discharged  tbe  sureties. 

The  pleadings  in  the  suit  were  very  volumin- 
ous, ami  terminated  in  demurrers.  The  jud^ 
ment  of  the  Circuit  Court  was  afflnned  in  this 
court;  snd  the  decision  turned  upon  the  point 
that  the  defendant  and  all  the  other  obligors 
had,  by  the  express  terms  of  the  obligation, 
bound  themselves  as  principals,  and  were  there- 
by estopped  from  setting  themselves  up  as 
sureties  for  Yamall  ft  Company,  and  claiming 
be  discharged  by  reason  of  the  extended 
credit  given  to  Yamall  ft  Company!  and  ths 
present  bill  was  filed  on  the  equity  side  of  the 
court,  and  relying  substantially  on  the  same 
ground  for  relief  against  that  Judgment.  The 
bill  states  that  PeUr  Yamall  and  Samuel 
Mitchell  were  doing  business  as  partners,  under 
the  firm  of  Peter  Yamall  ft  Company;  and  that 
the  appellees  were  a  banking  company,  doing 
business  as  a  bank  in  the  town  of  Mount  Pleas- 
ant. That  about  the  20th  of  Febniary.  in  the 
year  1828,  the  said  Peter  Yamall  ft  Company 
borrowed  from  the  bank  two  thousand  one 
hundred  dollara,  and  the  single  bill  now  in 
question  was  executed  and  discounted  at  the 
bank  In  the  usual  course  'of  business.  ["*0B 
That  at  the  time  of  the  loan,  the  bank  knew 
that  Peter  Yamall  ft  Company  were  the  prin- 
cipals, and  so  received,  and  accepted,  and  treat- 
ed tbem;  and  that  tbe  other  obhgors  were  their 


Sfum  t.  Twk  Bank  <h  Houm  Fuuaun. 


mretie*,  notwitliitaiidiiig  tlie  fomi  of  the  oblt- 
ntion.  Th>t  when  the  iaid  obligation  became 
due,  to  vit,  on  the  21st  of  April,  1820,  the 
bank,  on  receiving  tneo^-two  dollars  and  for- 


tT  cents,  paid  by  Peter  Yarnall  A  Ccnupany,  (or 
tiie  discount  for  siitv  days,  without  the  knowl- 
edge or  consent  of  tne  sureties,  gave  a  furtheT 


credit  Mid  tine  of  payment  tor  sixty  days. 
Ttia,t  the  bank,  aX  e«ch  consecutive  day  ot  dis- 
count and  payment  of  Interest  in  advance,  ex- 
tended the  payment  of  said  bill  in  like  manner, 
until  Septembor  or  October,  I82B;  until  after 
the  failure  and  inBolvency  of  the  said  Peter 
Yamall  k  Company,  which  happened  about 
tliat.time.  That  between  the  time  the  said 
obligation  first  became  due,  and  the  day  when 
Yarnall  &  Company  failed,  the  bank,  or  tha 
■aid  appellant  and  his  co-sureties,  oould  hart 
oollected  and  realized  Uie  money  secured  by 
the  said  obligation.  And  that  if  the  bank  bad 
not  renewed  said  loan,  and  given  new  and  fur- 
ther time  of  payment,  the  obligation  could  have 
been  collected  frwn  the  said  Peter  Yamall  & 
Company.  And  the  bill  then  charges  that  the 
bank,  contriving  and  intending  to  unpoae  upon 
the  appellant  a  loss  which  has  occurred  to  him 
in  copaequenee  of  a  conlldence  and  bargain  made 
by  themselves  with  the  said  Yarnall   1  Com- 


prlncinal  debtor  to  the  defendanta,  he  Is  «» 
topped  from  now  allying  that  be  la  only  a 
surety.  They  deny  that  the;  ever  gave  the 
said  Yamall  tt  Companv  the  further  veditand 
time  of  payment  as  claimed  In  the  bill,  or  oth- 
erwise. They  admit  they  used  great  lenity  to- 
wards the  obligors,  in  not  rranirlns  payment 
promptly  when  due;  but  aver  that  Uiey  did  so, 
because  they  had  confidence  in  the  honesty.  In- 
tegrity, and  solvency  of  the  obligors,  and  epn- 
sidering  them  all  as  principal  debtors.  They 
admit  the  proceedings  at  law  as  set  forth  tn 
the  bill;  and  deny  all  manner  of  unlawful  eon- 
tederacy;  and  claim  the  same  bene&t  of  thla 
defense  as  though  they  had  demurrod  to  the 
bill.  To  this  answer  there  is  a  general  replica- 
tion; and  the  cause  having  been  neard  up<n)  the 
bill,  answer,  replication,  eihihita,  and  testi- 
mony. It  was  adjudged  and  decreed  that  tha 
complainant  in  the  court  below  was  not  enti- 
tled to  the  relief  prayed  in  the  hill.  Whereup- 
on, the  Injunction  which  bad  been  allowed  was 
dissolved,  and  the  bill  dismissed. 

When  this  case  was  before  the  oonrt  on  the 
writ  of  error,  the  effect  and  operation  of  tha 
words,  "as  principals,"  «mtalned  In  the  single 
hill  discounted  at  the  bank,  were  fully  consid- 
ered; and  it  was  decided  tlut  they  operated  as 
—  estoppel,  and  precluded  the  detendanta  from 


auch  confidence  and  making  such  bargai ,  __ 

was  intended  to  hold  the  appellant  and  hia  co- 
sureties liable,  and  more  particularly  in  fraud 
of  the  appellant  and  his  co-iureties,  if  such 
confidence  and  contract  with  the  said  Yamall 
t  Company  was,  at  the  time  of  making  the 
same,  a  mere  personal  confidence  and  contract 
with  the  said  Yamall  A  Company.  The  bill 
then  sets  out  the  proceedings  at  law,  upon 
which  a  judgment  has  been  recovered;  and 
pravini;  a  perpetual  injunction  against  further 
proceedings  upon  the  judpnent  and  execution. 
The  bank  in  their  answer  admit  the  discount 
of  thi'  single  bill;  and  allege  that  it  was  so  dis- 
eountcd  at  the  request  of  the  obligors,  and  the 
procL'C.'U  paid  to  Alexander  Mitchel,  one  of 
the  obligors.  They  positively  deny  having  any 
Imowledge  of  any  transaction  in  relation  to 
said  obligation,  until  It  was  presented  to  them 
lor  discount;  or  that  they  had  any  knowledge 
of  the  relation  in  which  said  obligors  stood  to 
one  another;  or  that  they  knew  that  the  pro- 
ceeds of  the  obligation  was  obtained  for  the  ex- 
clusive benefit  of  the  said  Peter  Yamall  k 
Com|>any;  or  that  they  were  the  principal  debt- 
tors  in  said  obligations.  They  deny  Uiat  they 
reteived,  accepted,  and  treated  them  as  the 
principal  debtors,  and  they  aver  that  the  ap- 
pellant and  all  the  other  obligors  were  prin- 
eijial  debtors,  and  so  contracted  with  and 
bound  thrmsetves  to  the  bank;  as  will  appear 
b}  reference  to  the  said  single  bill-  And  they 
further  aver  that  it  was  on  the  faith  ot  this 
agipement  alone  that  they  discounted  tha  ob- 
tii^tion:  and  that,  had  not  the  obligors  coa- 
trnrt?d  and  traund  themselves  as  principals,  let 
S06*]  the  relations  'among  themselves  he 
wliat  it  might,  they  would  not  have  discounted 
the  single  bith  and  that  this  af;reemeat  was 
made  with  full  knowledge  and  fair  understand- 
ing of  the  fact,  and  ot  the  purport  of  the 
pnivivion  In  said  obligation.  And  they  aver 
:'"t  tiip  appellant,  having  hound  himself  as  a 


be  found  that  a  different  principle  prevails  In 
a  court  of  equity,  the  same  result  must  follow 
upon  the  present  appeal. 

It  is  said,  however,  on  the  part  of  the  appel- 
lant, that  there  are  no  technical  estoppels  ill  a 
court  of  equity.    This  may  be  admitted,  but  it 


courts  of  equity  as  well  as  in  courts  ot  law, 
that  parol  evidence  is  Inadmissible  to  oontra- 
dict  or  substantially  vary  the  l^al  import  of  a 
written  agreement.  And  this  rule  la  founded 
on  the  soundest  principles  of  reason  and  poUev, 
as  well  as  on  authori^.  This  doctrine  is  fully 
recognized  by  this  court  In  the  case  of  Hunt  v. 
Rousmanier,  8  Wheat.  811.  The  court  say:  It 
is  a  general  rule  that  an  agreement  in  writing, 
or  an  instrument  carrying  an  agreement  Into 
execution,  aball  not  be  varied  by  parol  testi- 
mony, stating  conversations  or  oircumstanees 
anterior  to  the  written  instrument;  that  this 
rule  Is  recognized  in  courts  of  equity,  as  well 
as  in  courts  of  law.  But  courts  ot  equity 
grant  relief,  in  cases  of  fraud  and  mistake 
which  cannot  be  obtained  in  conrta  o(  law. 
In  such  cases,  a  court  ot  equity  may  cany  the 
intention  of  the  parties  into  execution,  whara 
the  written  agreement  fails  to  express  that  In- 
tention. This  authority  is  so  directly  in  point, 
that  it  cannot  be  neoessary  to  refer  to  any 
other.  But  the  principle  will  be  found  In  ac- 
cordance with  the  highest  authority,  both  la 
this  country  *and  In  the  English  Chan-  {'SOT 
eery.  lJohni.C.B.429;  6  Vesey,328,andnote*. 
nie  bill  does  not  charge  that  the  words  "aa 
principals"  were  Inserted  In  the  obligation  by 
mistake,  or  under  any  misapprehension,  on  the 
part  of  the  appellant,  of  thp.ir  import  and  ef- 
fect. But,  on  the  contrary,  the  bill  states  that 
the  loan  was  made  by  the  bank  to  Peter  Yarn- 
all  A  Company,  in  the  UBual  way  ot  making 
Inans  at  that  bank.    From  which  It  la  fairly  to 
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t  inferred  that  tbii  obligation  n 


been  oonnuaBnt.  Nor  Is  there  anjr  direct 
charge  of  fraud  on  the  part  of  the  bank ;  but 
it  seems  to  be  stated,  as  matter  of  infereni:e 
from  the  allpntion,  that  the  loan  was  for  the 
sole  benefit  of  Yamall  A  Company,  and  tbat 
known  to  the  bank.  But  whatever  the  charge 
maf  be,  it  fs  denied  in  the  answer,  and  is  en- 
tirely unaupported  by  the  te8timon;r'  ^^ 
charge  of  fraud  resta  altogrether  upon  the  alle- 
gations that  the  appellant  was  only  a  surety  in 
the  single  bill,  and  that  was  known  to  the  bank. 
All  the  parol  evidence  on  these  points  seems  to 
bave  been  admitted;  although  objected  to,  on 
the  part  of  the  bank,  as  inadmissible,  on  the 
ground  that  it  contradicted  the  written  Instru- 
ment. The  ruling  of  the  court  on  this  objec- 
tion does  not  appear  upon  the  record.  But  If 
the  evidence  was  admitted,  the  appellant  has 


have  no  influence  against  his  direct  admission 
in  the  obligation  that  he  was  a  principal ;  and 
there  being  no  pretense  of  mistake  or  surprise, 
there  can  be  but  one  meaning  attached  to  this 
admission;  which  ts,  that  as  between  the  ob- 
ligors and  the  bank,  alt  were  principals,  what- 
ever might  be  their  relation  between  them- 
oetves.  They  had  undoubtedly  a  right  to  waive 
their  character  and  legal  protection  as  suretjps, 
and  assume  the  character  of  principals.  This 
admission  in  the  obligation  must  have  been  for 
•ome  purpoeei  and  none  can  be  reasonably  as- 
■igned,  except  that  I^  was  intended  to  place 
all  the  obligors  upon  the  same  footing,  with 
rnapect  to  their  liability  to  the  bank. 

The  evidence  did  not  support  the  allegation 
that  the  bank  had  made  any  agreement  to  ex- 
tend the  loan  or  time  of  payment,  other  than 
continuing  the  discount  in  the  ordinary  course 
of  business  at  the  bank.  The  form  of  the 
obligation  dispensed  with  the  necessity  of  ^ 
iog  any  notice  to  the  appellant,  even  consi^i 
Ing  him  In  the  character  of  a  surety  i  and  t 
tending  the  time  of  payment,  and  a  mc 
delay  in  enforcing  it  will  not  discharge 
surety,  unless  some  agreement  has  been  made 
injurious  to  the  interest  of  the  surety;  nothing 
of  which  appears  to  have  been  done  in  this 
cose.  B  Wheat.  720;  12  Wheat.  5S4.  The 
cashier  of  the  bank  denies  tbat  he  ever  made 
any  contract  with  Yamall  A  Company  for  ths 
extension  of  the  payment  of  the  oblij^tlon  dis- 
counted at  the  bank,  on  tbe  !Oth  of  February, 
lB2e,  for  Peter  Yarnall  ft  Company  and  others 
208*]  '(referring  to  the  single  bill  in  ques- 
tion), after  the  same  became  due,  for  sixty 
days,  or  any  other  period;  but  discounted  the 
same  according  to  the  custom  of  the  bank;  but 
the  time  or  indulgence  given  was  merely  at 
the  win  of  the  bank.  That  he  could  not  make 
any  contract  for  the  extension  of  payment,  ac- 
cording to  the  rules  of  tbe  bank,  without  an 
order  from  the  board  of  directors;  and  that, 
ou  on  examination  of  the  minute  book,  he 
found  no  such  order;  where,  if  it  liad  been 
mode,  it  would  appear;  and  the  inference  at- 
tempted to  b«  drawn  that  Tamall  ft  Company 
*99 


considered  and  accepted  by  tha  hank  oa 
the  principal  debtors,  because  the  account  kept 
at  the  bank  of  this  loan  was  in  his  name  alone, 
was  done  away,  and  fully  explained  by  the 
testimony  of  the  cashier  as  to  the  custom  of 
the  bank,  tbat  the  account  is  always  kept  with 
the  first  signer,  unless  otherwise  especially  au- 
thorized and  directed.  But,  admitting  that  the 
bank  knew  that  Yarnall  ft  Company  were  the 
principal  debtors,  this  would  not  exonerate  the 
other  obligors  from  their  reapooBibility  as  prin- 
cipals, in  violation  of  their  express  contract.  If 
Yamall  ft  Company  were  of  doubtful  credit, 
it  might  have  been  the  very  reason  why  the 
bank  required  all  the  obligors  to  bind  tkem- 
aelves  as  principals. 

It  is  no  doubt  a  sound  and  well-settled  prin- 
ciple that  sureties  are  not  to  be  made  responat- 
hie  beyond  their  contract;  and  any  agreement 
with  the  creditor  which  varies  essentially  the 
terms  of  the  contract,  without  the  assent  of  the 
.11  discbarge  him   from  his  reaponal- 


character  of  surety  for  that  of  principal; 
then  appliea  to  a  court  of  equit^  to  t'  ' — 
him  to  his  character  of  surety,  in  vio! 


likened  at  the  bar  to  that  of  a  deed, 
absolute  on  its  face,  but  which,  by  an  Independ- 
ent agreement  between  the  partips,  was  in- 
tended only  as  a  mortgage.  Courts  of  equity 
will  permit  such  agreements  to  be  set  up  against 
the  express  terms  of  the  deed  only  on  the 
ground  of  fraud;  considering  it  a  Iraudalent 
attempt  in  the  mortgagee,  contrary  to  his  own 
express  agreement,  to  convert  a  mortgage  into* 
an  absolute  deed.  And  it  is  eqnally  a  fraud  o^ 
the  part  of  a  debtor  to  attempt  to  convert  U^ 
contract  aa  principal  into  that  of  surety  onlf-. 


agreement  with  the  appellant,  that  he  shovld 
be  considered  and  treated  as  a  surety  only; 
contrary  to  tbe  expresa  terms  of  his  contract  U 
be  bound  aa  a  principal.  If  any  auch  agree- 
ment had  been  shown,  tbe  analogy  to  the  cow 
put  of  a  mortage  might  hold. 

The  allegation  that  the  neglect  of  the  baDk 
to  prosecute  Yamall  ft  Company  has,  by  thdr 
insolvency,  thrown  the  loss  of  the  debt  upon 
the  sureties,  might  be  of  some  weight  It  any 
measures  had  been  taken  by  them  to  expedite 
tbe  collection  of  the  debt  from  Yam&ll  ft  Com- 
pany, or  no  longer  to  continue  the  discount  of 
the  'obligation.  But  no  Ruch  measures  [•»«» 
appear  to  have  been  tal;en ;  and  their  solvency 
must  be  at  the  risk  of  the  sureties,  who  have, 
by  their  express  contract,  osaumed  the  charoA- 
ter  of  nrincjpals. 

The  decree  of  tne  Circuit  Court  is  according^ 
afflrmed. 


Tfali  c 


a  to  be  heard  on  tbe  tn»- 


ipt  of  tbe  record  from  the  Circuit  Court  o 
the  United  States  for  the  District  of  Ohio,  an^ 
was  argued  by  counsel :  on  consideration  whei^». 
of,  it  is  ordered  and  dpcrord  by  thia  coart  tlimC 
the  decree  of  the  laid  Circuit  Court  In  thi« 
rause  be,  and  the  ^aine  is  hereby  affirmed  witk 

14. 
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■ntca,  the  court  h 


Thb  Statb  of  Bbodb  laiAin  *.  Th>  Stati  or  iUasAoButrnm.  Ut 

TliB  Bute  of  Rhode  Iilud,  Id  ■  bill  axilut  tb« 
Bute  □(  MowactiUBetta.  for  the  leUlenient  d[  the 
bouDdari'  betweea  the  Statei,  bad  ut  lotlli  eerUlO 

for   the  fleclslon   of  the   Sapreme   Conrt.   that   the 

boDudarT  clalcaed  by  the  SUtd  ot  Uaaaacbuietu 

waa    Dot   the   true  line  ot   dlrlelon    betwMo   Um 

Slatea,  Bccordlbf  'to  their  reepectlie  char-  [•111 

lera.     To  tfala  hill  the  Bute  ot  UaenctiDKna  pat 

Id  a  plea  and  saawer:  which  the  couoael  for  the 

SUte  of   Rhode   lalaud   deemed   to  be  ItuaBclaDL 

On  a  queitloa  whether  the  plea  and  aDiwer  ««n 

iDinfllr^eDt,  tbe  court  beld  tbat  as,   II  the  nrart 

id  to  decide  tbe  cat*  upon  the  ple>.  It  niut 

without  aaj  proof  on  either  aide,  that  the 

ated  in  the  plea  are  correcttj  aUted.  and 

'     aet  forth  in  the  bill,  then  It  would  ha 

be  caae  open  ancb  an  leeoe  •■  would 

tbe  Tery  slat  ot  tbe  eompialnaafa  «Me: 

aud  exclude  tbe  facU  noon  wbtch  the  whole  eqnib 

la  looDded.  If  tbe  complklnuit  bu  anr.    Tbe  roan 

bcld  that  It  woald  be  DOjoat  to  tba  eomplalDant 

Dot  to  riTe  ui  opportanltj  of  belof  heard  ftcrord> 

Ing  to  the  real  elate  ot  the  caie,  between  the  pu- 

tlea ;  tad  to  ihut  out  from  ronalderatlon  tbe  tnui 

faeu  on  whicb  ha  relln  to  malDtaln  bla  inlt. 

It  la  a  general  rule  that  a  plea  ooiht  not  to  cob- 

Utn  more  defenaei  tban  one.     Varlona  facta  caa 

~  '  '  '  '  nnleae  tbey  are  all 

I  which  tbe  dafend- 

The'plVa  of  tbe  State' oTMaHBchaaetta,  after  aet- 

—    forth    varlona    proceedlnja    wbleb    "-■* 

followed  the  eiecotlon  of  cerUIn  ■ 


Bti  rate  of  tbe  Supreme  Court,  the  practice  ol 
tha  Kncllab  courta  of  chancarr  la  the  practice  Ic 
tba  eouru  at  equK;  of  tbe  Uolted  8UIu,  In  Kng 
land  the  part/  who  puu  in  a  plea,  wblch  la  thi 
anbject  of  dlacusilon.  baa  the  right  to  begin  aod 
conclnde  tbe  argument.  Tbe  eame  rale  ahould  p[» 
vail  is  tbe  ronria  of  the  United  Statei    ' 


tacM  eta  ted  t: 


wo  sorerelED  Statea  of  the 
jug  a  qucitlon  ot  bouodarj 
.preme  Court  of  the  Unlteij 

.„..„,  „.  _.. decided  that  the  rule*  and 

practlca  of  tbe  Conrt  of  Chancer;  ahould  inbatan- 
tUlly,  gorem.  In  conductlog  the  aalt  to  a  Ooal 
iMoa.  12  PeUrs.  ISO-THB.  The  court,  on  n^i- 
■mining  the  Bubject,  are  tally  aatlafled  with  the  de- 

In  a  controteny  wbera  two  aoTerelgD  State*  are 

SlIMIIns  tbe  baandarr  between  Ibaoi,  It  !■  tbe 
ij  e(  UM  «oart  to  mould  tbe  nilea  of  chancerT 
Ectlcc  and  pleading  In  aucb  a  manner  aa  to  bring 
eaaa  to  a  final  bearing  on  It*  merlu.  It  I*  too 
Impartuit  In  lU  cbaracUr.  and  the  IntereaU  cod- 


«t  b&dfhw 


racccr,  ang  \m 

, ,    -J  be   decided   t 

. ,1  prlndplea  of  chancer/  pleading. 

n  ordlnar/  o *"' i~ji-ij.—i.   h.. 


■aned    too  gieat,   t 


•  between  IndlTlduala. 


»  do  a< 


tor  tl 


^..^ .-«  conteating  a  queitlon  of  bouDdarj, 

the  noat  liberal  prlndplea  ot  practice  and  pleading 
ought  nnqueallonablj,  to  l>e  adopted.  In  order  to 
enable  both  partlea  to  preaent  tbelr  reanectlTe 
clalma  In  their  full  atrengtb.  It  a  pl«a  pnt  In  b/ 
the  defendant  ma.v  In  nny  dpgrw  embarvauH  thb 
complainant  In  bringing  out  the  proola  of  bla 
claim  on  wblch  he  rerk'i..  lbs  caae  ought  not  (o  be 
ttijtoaed  of  on  aucb  an  laaue.  Undoubledl/.  the  de- 
Icndaut  maat  bare  tbe  full  benefit  of  tbe  dpfenae 
■hich  tbe  plea  dlacloaei,  but    '  " 


tin< 

aod  followed  the  eieeotloD  of  cerUIn  agreementn 
wltb  Rhode  laland,  eondacing  to  abow  tbe  obllg- 
ator;  and  conclnslre  effect  of  tboaa  agreement 
upon  both  Statea,  aa  an  accord  and  compromlae  of 
a  dtapnted  rtgfat  i  proceeded  to  aver  that  Uaaaa- 
cbnaetU  had  occupied  and  eiarclaed  JurledlctliHi 
aud  aoTcrelgnt/.  according  to  tba  agreement,  to 
thia  preaeut  time ;  and  then  acta  op  aa  a  defeoae 
that  flic  8UU  of  UaaaacbueetU  had  oeenpied  and 
eierclaed  Jnrlidlctlon  orar  the  territory  from  tbat 
time  up  to  the  preaent.  The  defendajiu  then  plead- 
ed the  B;;reementa  of  ITIO  and  ITIB,  and  anmoleat- 
ed  poaacfiRloD  from  tbat  lime.  In  bar  to  the  whole 
bill  of  the  complainant.  Tbe  court  held  tbat  tbia 
plea  la  twofold :  1.  An  accord  and  compromlae  ot 
a  disputed  rlgbt.  2.  Freacrlptlon.  or  an  nnmoleat- 
ed  poaaeaalou  from  tbe  time  of  the  agreement. 
Theae  two  defenaea  ara  entirely  dlattnct  and  aepa- 
rate,  and  depend  npOB  different  prlndplea.  Hen 
"-~  • —  defenaee  In  the  aame  jlea,  contrary  tr  "-- 


tbe     eatabllahed  n 


le  accord  and  com- 


According  to  tbe  rnlea  of  pleading  In  the  c 

taj   conrU,   It  the   plea    la   eiceptfonable   In    Iti 
form  and  character,   tbe  complainant  muat  either 
aet  It  down  for  argument,  or  he  muat  reply  to  It, 
and  put  In  laati*  ue  facU  relied  on  In  the  plea. 
If  ba  eleeU  to  proceed   In   the  maoDer  firat  men- 
thned.  and  aeta  down   the  plea  for  argnment.   ha 
then  admlta  the  trntb  of  all  the  facta  atated  in  the 
•lea,  and  merely  denlea  their  aaHlelenc; 
bw  ta  pmant  tbe  reeorerr.    If,  on  tba 
ba  rtpllaa  to  tbe  plea,  and  denlea  tbe 
Caeta  therein  atated.  be  admlu  that  It 
Iks'  faeU  aUtad  In  tbe  plea  are  trne,  tl 
■nfDdeot  In  law  to  bar  bla  recovery : 
■.rm  nrneed  to  be  true,  the  bill  mnat  b 
a  reference  to  tbe  canity  arlal: 


■r  facte  aUted  Id  tbe 


wTi. 


ruled  tl 


r  tbe  recorery  of  thi 

Court  of  Chancery  would,  ■■■cor'l'oit  to  lt«  uniform 
practice,  allow  bla  to  amend,  and  pnt  In  laaoa,  fey 
tt  proper  replication,  (be  truth  of  the  facta  atat^fd 
tM  the  plea.  But  In  either  caae  tbe  controreray 
woDld  tnm  altogether  upon  the  farta  atated  In  the 
plea.  If  the  plea  la  permitted  to  atand.     It  la  the 


^dln 


t    «1»B 


D  alwaya  eiei .j 

_  7  In  relation  to  plena.  In  many  casea.  when 
aty  are  not  overruled,  the  court  will  not  permit 
tb*B  to  bavr  the  fait  effect  of  a  plea ;  and  will.  In 
Mw  eaaea.  Ipare  to  the  defTdnnt  the  benefit  of 
I*  hearing:  and.  Ed  otbrra.wjil  order  ft  to 


d  tor 


anxwer,   Ba  In   the 


t,  may  beat  aabaerre  the  p' 


adgmen, 
■ea  of  ]ua 


.  L— Mr.  Jnatlee  fltory  did  not  alt  In  tbIa  caae. 
Koia — JndlclBl  settlement  of  atata  twundariea. 
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promise,  and  the  title  by  nreacrlptloo  nnlted  In 
thla  plea,  render  It  multltanaaa;  and  It  oogbt  to 
"■-  -rerruled  on  tbis  account. 

THIS  ease  waa  before  the  cotirt  at  JaDnaiT 
Term,  1S38.  The  SUte  of  Rhode  laland, 
in  1832,  tiad  filed  a  bill  agftlnat  the  State  of 
Maaaachuaetta  for  the  aettlement  of  tbe  bound- 
ary between  the  two  States;  to  which  bill  Mr. 
Webater,  at  January  Term,  IS34.  appeared  for 
the  defendant;  and  on  hia  motion,  the  catiaa 
vaa  continued  until  the  following  term,  when 
It  plea  and  answer  were  filed  by  him,  aa  th« 
roiinael  for  Maasaehuaetta.  Before  January 
Term,  1837,  the  SUte  of  Rhode  laland  filed  a 
replication  to  the  plea  and  anawer  of  tha  do- 
fendant,  at  the  same  time  giving  notioa  of  a 
motion  to  withdraw  the  aame. 

At  January  Term,  I83f),  tbe  counael  for 
UaaeachusetU  moved  to  diamisa  tbe  bill  filed 
by  the  SUte  of  Rhode  laland,  on  the  gronnd 
bhat  the  court  had  no  jurisdiction  of  the  eauae. 

Tbia  motion  waa  argued  by  Mr.  Anatln,  the 
Attorney- General  of  MassachusetU,  and  by 
Mr.  Webster,  for  HaasachusEtU;  and  by  Hr. 
Hazard  and  Mr.  Southard  for  tha  SUte  of 
Rhode  laland;  and  was  overruled.  12  Fetan, 
J57. 

Afterwarda,  at  the  aame  term.  Hr.  Webatei, 
in  behalf  of  the  State  of  MaaaachusetU..  aa  her 
attorney  and  counsel  in  court,  moved  for  leave 
Lo  withdraw  the  pica  filed  in  th«  caae  on  the 
part  of  MaaawhuaetUj  and  alao  tha  aoDMsaiiec 
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whidi  hmd  been  eiil«r«d  for  the  8Ute.  Hr. 
Baiatd  moved  for  leave  to  vritlidraw  the  gen- 
erat  replication  to  the  plea  of  the  defendant  in 
bar.  and  to  amend  the  original  bill. 
319*1  *Tlie  court,  after  argument,  ordered 
that  If  the  counsel  on  l>ehatf  of  Massaehuaetta 
■hall  elect  to  withdraw  the  appearance  before 
entered,  that  leave  be  given  for  the  aame;  and 
the  State  of  Rhode  laland  may  proceed  ex- 
parte.  But,  if  the  appearance  be  not  with- 
drawn,  that  then,  a«  no  testimony  haa  been 
taken,  the  parties  be  allowed  to  withdraw  or 
amend  the  pleadings  under  aueh  order  as  the 
court  may  hereafter  malie.  12  Peter*,  Tfi6. 
At  January  Term,  1639,  Mr.  Soathaid, 
behalf  of  the  State  of  Rhode  Island,  stated  that 
the  bill  filed  by  the  State  had  tieen  amended 
and  moved  that  a  rule  be  granted  on  the  State 
of  Massachusetts  to  answer  in  a  short  time,  so 
that  the  eause  might  be  dispoaed  of  during  the 

The  court,  the  bill  of  the  SUte  of  Rhode 
Island  having  been  amended  the  second  day  of 
the  term,  ordered  that  the  State  of  Massachu- 
•etts  should  be  allowed  until  the  first  Monday 
in  Au^st,  1839,  to  elect  whether  the  State 
will  withdraw  iti  appearance,  pursuant  to  the 
leaTe  granted  at  January  Term,  1B38:  and  if 
withdrawn  within  that  time,  the  State  of 
Rhode  Island  should  he,  thereupon,  at  Utierty 
to  proceed  ex-parte.  If  the  apoearanM  of  the 
State  of  Massachusetts  should  not  be  with- 
drawn before  the  first  Monday  in  August, 
1839,  the  StaU  to  answer  the  amended  bill  be- 
fore the  second  day  of  January,  1840.  13  Pe- 
ters, 23. 

Tiie  amendments  made  by  the  complainants 
in  the  bill  were,  chiefly,  the  insertion,  by  ref- 
erence to  reports  of  the  commissioners  of  the 
Colony  of  Massachusetts  to  the  government  of 
Massachusetts,  white  a  colony,  on  the  13th  of 
April,  17S0,  and  on  the  21st  of  February,  1792. 
to  the  Legislature  of  the  State  of  Massachu- 
setts, appointed  by  an  act  of  the  Common- 
wealth of  Massachusetts  passed  on  the  8th  day 
of  March,  1791,  "  for  ascertaining  the  boundary 
line  between  this  Commonwealth  and  the  State 
of  Rhode  Island.** 

The  report  of  April  13th,  ITBO,  states  that 
the  commissioner*  on  the  part  of  the  Colony  of 
Massachusetts  met  the  gentlemen  appointed  on 
behalf  of  the  Colony  ot  Rhode  Island,  on  the 
10th  of  April,  17S0,  "and  spent  part  of  that 
and  the  next  succeeding  day  tn  debating  on 
said  afl'air  with  those  gentlemen;"  and  produced 
the  agreement  of  1710,  1711.  "Sundry  plans, 
etc.,  were  offered  to  nm  and  review  with  them 
the  said  line,  but  they  refused  to  go,  or  loin 
OS  herein,  but  insisted  on  our  going  with  them 
to  B  certain  place  on  Cliarles  River,  in  Wren- 
tham,  from  which  they  a  few  months  since 
measured  three  miles  south,  and  then  extended 
a  west  line  with  the  variation  west,  to  the  west 
bounds  of  that  colony,  as  they  claim  as  the 
west  bounds  of  that  colony,  as  they  informed 
us;  which  l>ounds  thev  claim  as  their  north 
hounds;  stnd  is  about  four  or  Ave  miles  north- 
ward from  Woodward  and  Saffrey's  Station." 
The  report  also  states  "that  on  tlie  return  of 
the  eommissionera  to  the  place  of  meeting,  the 
Rhode  Island  commissioners  not  having  accom- 
panied the  Massachusetts  commissioners  to  the 
station,  ther  found  them  at  the  original  place 
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ot  meeting,  who  desired  the  eommisslonen 
would  adjourn  to  a  second  meeting,  which 
was  assented  to,  and  the  meeting  fixed  at 
'the  same  j)lace,  in  Octolicr  following,  1*911 
in  ease  their  respect Jve  governments  consented 
thereto." 

The  second  report  was  made  by  "The 
commissioners  on  the  part  of  Hassaehnsetta 
to  the  Legislature  of  that  SUU,  Feb.  21,  1792." 

It  Is  stated  to  be  a  report  "that  the  commia- 
sionera  appointed  by  an  Act  of  the  Legislatore 
of  the  Commonwealth  of  Hassacbnsetta  passad 
on  the  Sth  day  of  March,  ITffl,  for  ascertaining 
the  boundary  line  between  thia  Oommonwealtfc 
and  the  Stale  o(  Rhode  Island,  hare  carefully 
attended  the  services  assigned  them,  and  take 
leave  to  report  their  doings." 

The  report  sUtes  "that  on  the  ISth  of  Au- 
gust, 1791,  we,  by  agreement,  met  the  eommia- 
■loners  from  the  State  of  Rhode  Islandi,  at 
Wrentham,  in  this  Commonwealth,  and  aft«r 
•zelianginf  the  powers  under  which  we  aev- 
erally  acted,  we  proceeded  to  discuss  the  snb- 
jeet  that  gave  rise  to  our  appointmenta,  in  the 
conrae  of  which,  it  appeared  that  the  State  of 
Rhode  Island,  from  their  construction  of  this 
expression,  'three  mlies  sonth  of  Charles 
River,  or  of  any  and  every  part  thereof,' in  the 
ancient  charter  of  tlie  Colony  of  Massachusetts, 
and  as  the  south  hounds  of  the  same  claim 
near  three  mile*  north  upon  this  Common- 
wealth than  the  present  tine  of  jurisdiction  be- 
tween the  two  governments,  the  commissioner 
of  the  Commonwealth,  from  the  drcnmatance 
that  the  branch,  now  called  Cfaarlea  River,  and 
from  which  the  claim  of  the  State  of  Rhode 
Island  would  run  three  miles  south  to  ascertain 
the  south  boundary  of  the  Commonwealth,  oonld 
not  have  been  known  by  the  name  of  Charles  at 
the  time  of  granting  the  Massachusetts  charter 
in  1621;  and  from  this  line  being  ascertained 
and  flxed  at  a  different  plaoe  by  commissioners 
chosen  by  the  colonies  of  Massachusetts  and 
New  Plymouth,  in  1667,  at  a  time  when  the 
intentioua  of  the  grantor  and  grantees  must 
have  been  Imown,  are  convinced  that  the 
claim  of  the  State  of  Rhode  Island  ii  ill- 
founded;  but  to  complete,  if  possible,  the  in- 
tentions of  our  appointments,  and  that  the  dis- 
putes between  the  governments  might  be  ami- 
cably adjusted,  we  united  with  the  oommis- 
sionen  of  the  State  of  Rhode  Island,  in  the 
agreement  as  In  number  one. 

"In  examining  and  comparing  the  charter 
of  the  two  governments,  granted  by  the  sno- 
cessive  kings  of  Elngland,  under  which  both 
claim,  it  appear*  that  the  first  charter  to  the 
Colony  of  Massachusetta  was  granted  by  Kii^ 
James  L  in  1621,  and  resigned  a  certain  terri- 
tory to  that  colony,  bounded  by  an  east  and 
west  tine,  which  was  to  l>e  three  miles  south  of 
Charlea  River,  or  of  any  or  every  part  thereof; 
the  same  expression  is  also  used  for  limiting  ft 
part  of  the  bounds  of  the  old  Colony  of  Fi;r* 
mouth,  and  was  probably  copied  from  their 
charter  into  the  Maaaachusetts,  to  prevent  an 
interference  of  claims;  the  same  line  is  adopted 
in  the  charter  from  King  Cliarles  II.  to  the 
Colony  of  Rhode  leknd,  granted  in  1663,  and 
is  their  northern  boundary.  The  erection  of  a 
third  government,  referring  to  the  same  bonnda, 
to  have  rendered   it  neceasary   for  Ply 
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bMmda;  ftcc«rdin{;1y,  thoM  two  gOTemmenta 
%  1 4*]  iD  ISM  appointed  oammiuionera  'to  inr- 
««7  Ue  most  aouthem  branch  of  the  Charlea 
Rirer,  and  to  lay  off  from  thence  three  miles 
duft  louth  u  their  boDndary  line  ty  charter: 
this  was  accordingly  done,  and  thej  fixed  npoo 
a  large  tree,  then  kcowo  and  aince  noted  bj 
the  name  of  the  Angle  tree,  aa  the  north  line 
of  Plymouth,  and  the  south  line  of  Massachu- 
'  aetta.  Tbe  knowledn  and  name  of  the  place  ia 
preaerred,  and  the  Commonwt'alth,  in  order  to 
perpetuate  It,  have  erected  In  tbe  place  of  the 
tree,  the  remaine  of  which  are  now  to  be  aeen, 
a  handsome  atone  monument,  which  bears  tbe 
name  of  Angle  Tree,  and  is  explained  by  euit- 
able  inscriptions  on  the  different  faces  of  it. 
This  the  commiesioners  apprehend  to  hare 
be«n  the  true  and  original  boundary,  and  is 
three  miles  south  of  the  moet  southerly  waters 
of  Charlra  Rirer.  It  does  not  appear  that  tbe 
Oolony  of  Rhode  Island  ever  expressed  any  die- 
aattsfaetion  reapecting  their  northern  boundary 
until  1716,  or  thereabouts,  which  finally  ended 
In  the  appointment  of  commiaaioners  by  both 
gorernmenta  in  1718.  who  fixed  a  new  station 
about  tno  miles  north  of  the  Angle  Tree,  and 
which  was  called  after  the  surveyors,  'Wood- 
ward and  Saffrey'B  Station'."  This  place  la 
well  known,  althoiwh  no  records  of  it  hare 
been  preserved,  or  the  proceedings  of  the  com- 
missioners ratified  b;  either  goTemmeut;  yet 
the  line  drawn  from  it  haa  been  practiced  upon 
as  the  line  of  jurisdiction  between  the  govera- 
ments  from  that  to  the  preaent  time.  This 
Commonwealth  then  lost  two  mites  in  width 
along  the  northern  line  of  Rhode  Island,  and 
seems  to  have  acquiesced  in  the  agreement  upon 
principles  of  generosity.  The  ancient  charter 
of  New  Plymouth  and  Rhode  Island  were  ir- 
T^nlariy  bounded  on  one  another:  the  former, 
aa  was  supposed,  by  the  shores  of  the  Nsrh- 
ganset  Bay,  the  latter  by  three  miles  east  of 
those  shores;  this  interference  of  boundary, 
however,  appears  not  to  have  given  any  dis- 
content,  aa  the  date  of  the  charter  ofKewPly- 
■nontb  was  prior  to  that  of  Rhode  Island;  and 
tbe  peaceful  jurisdiction  to  the  shores  of  Naf' 
Mganset  Bay  was  enjoyed  not  only  by  the  old 
Colony  of  Plymouth,  but  by  Massachusetts  (af- 
ter these  two  colonies  were  united  by  ths  chart- 
er of  mi),  down  to  the  year  1730,  at  whidi 
tlmo  tbe  Colony  of  Rhode  Island  passed  sn  act 
flnjintng  the  jarisdietion  of  the  territory  on 
their  eastern  boundary,  granted  to  them  by 
eharter,  in  this  sot  and  in  tbe  BUbEU|uent  dis- 
pute and  determination  of  the  subject,  not  a 
claim,  nor  the  limitation  of  one,  but  that  tbeit 
northern  boundary  was  satisfactory,  as  estab- 
Hsfaed  in  1718.  In  1740  the  King  of  Great  Brit- 
ain, who  was  then  the  sovereign  of  these  States, 
appointed  commissioners  to  hear  and  determine 
the  dispute  then  exkUng  batween  the  govern- 
menta,  who,  after  hearing  the  parties,  came  to 
the  determination  as  in  number  two,  by  which 
the  extent  of  Rhode  Island  charter  was  allowed, 
and  the  Jurisdiction  of  Maasaehusetta  out  off 
from  the  shores  of  Narraganset  Bay.  Thl» 
Judgment,  unexpected  by  either  party,  was 
fisapprored  of  by  both,  and  they  aeoordingly 
appeatled  to  the  king  In  council,  where,  however. 
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of  meeting  for  tliem  to  begin  running  ths  Unas 
that  had  thus  been  determined,  and  they  pave 
information  thereof  to  the  governor  of  this 
their  province;  but  the  Legislature  not  being 
convened  until  some  time  after  the  period  af- 
fixed for  the  Rhode  Island  commissioners  to 
begin  the  survey,  they  thought  it  unnecessary 
for  them  to  join  in  the  commission.  These 
line  wc  perambulated  in  company  with  the 
commissioners  of  the  State  of  Rhode  Island. 
and  excepting  one  or  two  stations  between 
Providence  and  Bristol,  which  were  well  as- 
certained, we  found  that  they  had  encroached 
upon  this  Commonwealth  from  one  quarter  to 
three  quarters  of  a  mile  in  width.  We  were 
attended  by  suitable  persons,  approved  by 
both  parties,  for  making  the  necessary  ob- 
servations and  surveys.  Here,  probably,  all 
further  dispute  relative  to  boundary  lines  with 
the  colony  of  Rhode  Island  would  have  forev- 
er ended,  had  it  not  have  been  for  the  rage  of 
politics!  parties  at  this  time  within  that  col- 
ony; one  of  which,  to  effect  a  decided  majority, 
was  extremely  anxious  for  an  extension  of 
northern  jurisdiction.  Influenced  by  these  mo- 
tives, and  perhaps  in  some  measure  by  their 
late  suoceSB,  they  in  1740  brought  forward  a 
new  claim  for  extending  their  northern  bound- 
ary beyond  the  line  established  In  1719;  and  to 
support  that  claim  they  appointed  commission- 
ers In  ITfiO  to  examine  what  is  now  called 
Charles  River,  and  from  the  most  southern  part 
of  the  some,  to  survey  oS  three  miles  as  the 
boundary  of  MasBachusetta.  agreeably  to  their 
charter.  A  plan  of  this  survey  was  laid  before 
us,  and  copy  of  it  herewith  presented.  We 
have  inserted  our  own  survey  of  what  ws  con- 
ceive to  be  the  roost  southern  part  of  Charles 
River,  aa  intended  by  ths  charter,  above  Whit- 
ing's Pond,  and  the  position  of  tbe  Angle  Tree. 
It  may  not  be  unnecessary  to  observe  that  at 
the  southern  head  of  what  we  call  Charles 
River,  Is  a  place  known  by  a  large  chestnut 
tree;  thence  the  stream  descends  to  Whiting's 
Pond,  where  it  forms  a  considerable  lake,  and 
afterwards  resuming  its  proper  sbape  (and  now 
known  by  the  name  of  Mill  River  or  brook), 
pursues  its  course  in  a  northerly  direction  till 
it  joins  that  stream  which  is  known  by  the 
name  of  Charles  River,  the  confluence  of  the 
two  streama  six  miles  more  northerly  than  the 
chestnut  tree  at  the  southern  head  of  Charles; 
after  perambulating  the  bounds  now  practiced 
upon,  and  ascertaining  their  deviations  from 
the  stations  to  whi^^h  they  ought  to  have  been 
fixed,  and  learning  the  principles  upon  which 
Rhode  Island  Bupporte  her  claims,  and  the  extent 
of  them,  we  adjourned  to  the  6th  day  of  De- 
cember Isst,  then  to  meet  at  Providenos,  in 
the  State  of  Rhode  Island;  at  which  time  and 
place  we  met  with  the  commisaionera  from 
Rhode  Island,  and  after  fuU^  discussing  the 
several  claims,  and  endeavoring  to  conciliate 
the  difference  between  the  two  States,  agree- 
ably to  the  powers  of  our  commission,  we  were 
convinced  that  no  agreement  can  be  made  at 

E resent  with  them  unless  we  yield  a  valua- 
le  territory,  to  which  they  have  no  cUim,  and 
which  we  hold  not  only  by  repeated  charters, 
but  by  the  agreement  of  the  State  of  Rhode 
Island  in  171S;  and  so  far  from  Its  appearing 
'that  encroachments  have  been  made  [*Sle 
by  this  Commonwealth  on  that  State,  that 
the  contrary  is  notoriously  the  fact. 
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Tke  oonnMl  of  tha  8tftt«  of  MkuaehoHtta, 
«ftw  Jftnuary  Term,  1838.  and  In  con/ormity 
wtth  the  order  >nd  leave  of  the  court  then  fciv- 
en,  filed  a  p1e«  and  angwer  to  the  amended  btU 
of  the  Bt«te  of  Rhode  Island.  The  pick  aad 
anawer  were  the  same,  tn  all  important  partfc- 
nlan,  >■  that  originally  filed  at  Jannary  Tann, 
1834.  The  plea  and  answer  eonelnde— "And 
Um  defendant  lafth  that  there  la  no  other  mat- 
ter or  thing  tn  the  eomplalnant't  laid  bill  of 
eomplaint  eont^oed,  material  for  thia  defeod- 
ant  to  make  anawer  ndto,  and  to  whioh  aaid 
defendant  haa  not  alreadj  pleaded  and  an- 
awered  aa  aforeaaid,  all  whieh  mattera  and 
things  beaded  and  aniwered,  aa  aforeaaid,  the 
defendant  ia  readj  to  Terify  and  maintain  aa 
tha  eonrt  eball  oraer.  Wherefore  aald  defead- 
«nt  prajB  to  b«  hence  diMnieaed,  with  eoata." 

All  the  matter*  In  the  hiU,  material  in  thin 
ease,  and  in  the  plea  and  anawer,  with  tlw  ex- 
oepUon  of  the  anendmenta  giren  on  pagea  219- 
SIB,  ante,  are  atatad  fnllj  in  the  report  of  the 
«aaa  in  IC  Peteia,  M7,  and  in  the  cninion  of 
tha  eoort  dellnred  at  tUa  term  hf  He.  Chief 
Jnatlgo  Taney, 


The  eaae  wm  before  t 


I  eonrt,  on  the  aniD- 


ti  Rhode  laland,  and  by  Hr.  Aaadn,  Attomey- 
Qeneral  of  Haaaaehnaatta,  and  lb.  Wabater,  to 
the  defendant. 

Before  the  argnment  waa  proceedad  in,  a 
queation  aroae  bMween  the  eounael  in  the  c*ae 
on  the  right  of  the  counsel  for  the  oomplain- 
anta  to  Mgin  and  oonolnde  the  argument. 

The  eoort  held  that  In'  a  rale  of  the  coort, 
the  praetloa  of  the  Bngltab  conrta  of  ehaneery 
la  the  praetioe  of  the  conrta  of  equity  of  the 
United  States.  On  looking  into  the  liookB  of 
jwaetiea  In  the  Bngliah  eourta  of  ohanoery,  it 
upean  that  the  wrty  who  puta  in  the  plea 
wlilah  h  tha  Bubjaet  of  dtacUMioo  haa  the  nght 
to  b^in  and  conelnde  the  aigument.  The 
aame  rtile  ahould 
United  SUtea 


diano 


iHtweeding*. 

Ui.  Awt^  for  the  8Ut«  of  Haaaaehuaetta. 

The  qneation  before  the  eonrt  la  on  the  antB- 
ehmnr  of  the  plea  In  bar  to  tiie  plaintidTa  de- 
mand, both  for  diaeoveiy  sad  relief.  Tha  plea 
fa  open  to  any  jnat  exception,  etther  aa  to  ita 
form  or  anbatanoei  but  aa  it  pnrporta  to  be  an 
answer  or  bar  to  the  plainUD*a  eomplaint,  its 
anffldeney  must  materially  depend  oa  the  stmot- 
Die  of  the  bill  tn  which  that  eomplaint  is  set 
forth.  Any  answer  la  sufficteot  to  a  bill  which 
la  ao  framed  aa  to  require  none.  The  reapond- 
ent  oontenda  that  this  opens,  subatanUally, 
ths  whole  merits  of  the  eaae.  Bogardus  t. 
Trinity  Churd,  4  Paige,  178. 

The  Buffldenoy  of  the  plea  is  very  different 
from  the  troth  of  it.  For  the  purpose  of  the 
snt  Inquiry,  all  its  allegations  are  to  be 


present  lnqL._,, „ 

taken  to  be  tme.  If  the  plaintiff  denies  any  of 
aiT*]  them,  he  haa  another  *mode  of  proceed- 
ing: H  h  understood  also  that  all  allegatlona 
made  In  the  bill,  and  dented  by  the  plM,  are, 
for  this  hearing,  to  be  taken  aoeording  to  tha 
plea,  and  not  according  to  the  statement  of 
Uiem  in  the  Mil:  and  it  ia  admitted  that  what- 
enr  la  stated  In  the  bill  and  not  eontroverted 
by  the  plea,  is  in  this  stage  of  the  oanae  to  be 
taken  aa  tme.  If,  under  these  dronmatancea, 
the  plea  leavaa  the  plaintiff  without  a  snffleient 


cause  for  disoorery  and  rdlef.  It  bas  answered 
its  office,  and  must  be  snstained.  The  esse 
seems  to  the  respondent  in  no  material  defnee 
to  differ  from  a  general  demnrrcr  to  the  bill; 
except  only  that  the  allegations  of  the  plea 
control  those  of  the  bill,  and  are  admitted  to 
be  tme  pro  hao  Tiee  only. 

Before  the  suflldensy  of  the  plea  can  be  aa- 
oertained,  the  matter  to  be  answered  must  be 
examined  and  understood.  The  bill  sets  forth 
the  plaintiff's  title.  It  Is  of  a  form  adoptod 
not  Tsry  remotely.  Into  the  practice  of  chan- 


an  anomalona  or  irregular  plea;  thus  applying 
terms  to  tha  plea,  which  in  taet  belong  to  the 
bill.  It  introdneea,  in  antidpatlon.  the  subjeet 
matter  of  the  defense,  and  attempta  to  avoid 
the  effeet  of  It  by  special  allegations.  Sub- 
stantially, the  bill  ennmerstes  and  recitea  the 
letters  patent  of  the  council  established  at 
Plymouth  in  1621;  the  deed  of  said  oonncii  to 
Sir  Henry  Roswell  and  others,  of  10th  March, 
1028;  the  first  charter  of  Haassehusetts,  in 
1<I29,  by  Charles  I.  Prom  all  these,  one  fact 
only  is  material,  and  that  Is  not  In  dispute  at 
all,  tIe.,  that  Massachusetts  becsme  a  colony 
of  the  British  crown  at  the  aetttetnent  of  It  I^ 
the  Pilgrims,  and  that  its  southern  boundary 
line  first  mentioned  in  the  letters  patent  of 
1821,  and  repeated  in  the  words  ffhenever  oo- 
ession  required,  was  by  "alt  those  landes  and 
hereditaments,  whatsoever,  lyelng  within  the 
spaoe  of  three  Bngliehe  mylea  on  the  south 
parte  of  the  saide  River,  called  Charles  River, 
or  anv  or  every  parte  thereof." 

I  obvious  from  these  public  papers,  the 


the  then  uninhabited  wilderness,  the  line  i 
eoribed  in   the  charter. 

The  bill  proceeds,  after  referring  to  the  anr- 
render  of  the  letters  patent  of  the  coundl  of 
nymonth,  b  16SS,  17th  June,  and  the  plant- 
ing and  purchasing  of  what  now  is  the  territory 
o(  Rhode  laland;  which  facta  are  not  material 
or  eontroverted;  to  reoite  the  charter  of  tha 
Colony  of  Rhode  Island,  granted  by  Charles 
II.  on  the  Bth  July,  1943,  whereby  Rhode 
Island  is  bounded  "Northerly  on  the  said  south 
or  southerly  line  of  Msssaehuaetts." 

The  bill  etatea,  also,  the  dissolution  of  the 
first  charter  of  Hassachusetta  by  the  Court  of 
Chancery  in  England,  the  new  charter  of  Wil- 
liam and  Haiy,  in  October,  1601,  re-eatablisb- 
Ing  on  this  iGie  the  andent  boundary  in  the 
aame  words,  and  the  Declaration  of  Independ- 
ence of  the  United  States;  documents  not  es- 
sential to  any  controverted  'point  in  [*S18 
this  ault,  unless  it  be,  as  before  was  contended 
by  the  Attorney -General  of  Massachusetts,  and 
now  again  respectfully  insisted  upon,  that  the 
Declaration  of  Independence  repeated  all  these 
charters,  and  established  the  several  former 
colonies   la   their   new   character   of   eovereign 


and  Independent  States,  by  the  line  and  bound- 
air  actually  enjoyed  and  poeseased  by  then 
ipectlvely,  on  the  day  of  their  political  natW- 


let  Mitroverted  by  I 
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'piM,  uid  not  to  be  denied  with  truth,  ue  ed- 
mitt«d  with  all  their  leeitlnuite  cooeequeneei. 
The  lull  then  proceede  ^  state  that  dieputei 
had  arisen,  noi  In  regard  to  anj  charter,  or 
where  the  line  ought  Ui  be  drawn  in  oonform- 
ttj  with  the  proTiiion  of  those  Inatrumenta; 
but  where  on  the  earth's  surface  a  line  corre- 
apouding  with  the  charters  should  be  described. 
It  aeta  forth  the  appointment  of  commiasionere 
hj  each  oolonj,  "to  settle  the  boundary  line/' 
the  meeting  of  those  conunissionere;  and  thrir 
unanimous  agreement,  certiSed  under  their 
hands  on  the  lOth  January,  ITIO,  1711:  "that 
a  stake  set  np  by  N.  Woodward,  and  8.  SaS- 
raj,  in  1M2,  and  since  often  renewed,  in  lati- 
tude forty -one  degrees,  fifty- Ave  minutes,  be- 
ing three  English  miles  distant  southard  from 
the  southernmost  part  of  Charles  River,  agree- 
ably to  the  letters  patent  for-  the  Masaachu- 
setts  provinee,  be  accompted  and  allowed  on 
both  sides  the  commencement  of  the  line,"  etc. 
The  conimiseionera  having  thus  aicertained 
a  point  of  beginning,  and  it  being  ueceesary  to 

S retract  the  line  from  tltat  point  which  tbey 
Id  not  do  at  that  time,  the  bill  recites  the  ap- 
pointment of  other  commissioners  by  the  two 
colonies,  and  their  meeting  at  Rehoboth,  on 
the  S2d  October,  1718,  to  protract  the  line;  the 
fact  that  they  re-affirmed  the  correctneea  of  the 

Slaoe  of  be^nning,  ran  the  line  aa  described  by 
liem,  certified  their  proceedings  under  the 
hands  and  seals  of  a  majority  of  their  whole 
number,  and  of  the  delegation  of  each  colony; 
and  that  the  General  Aaaembly  of  Rhode  Island 
passed  a  reeolution  on  the  26th  October,  1718, 
ordering  that  the  return  be  accepted,  and  placed 
to  record  in  the  colony  books. 

It  seemed  to  the  counsel  of  Uassaohuietta 
that  if  the  bill  had  stopped  here  there  would 
be  nothing  for  the  respondents  to  answer,  be- 
eaose  it  is  everywhere  admitted  in  the  bill  that 
the  line  thus  run  is  that  to  which  Massachu- 
setts laid  claim  before  Rhode  Island  waa  In  ex- 
istence; the  line  to  which  Massaehnsetta  was 
possessed,  aud  over  all  territory  north  of  whiob 
ahe  waa  in  the  actual  ezerdse  of  Jurisdiction 
when  the  diarter  of  Rhode  Island  waa  granted; 
and  that  is  all  she  had  ever  claimed,  or  now 
claims  in  that  direction,  by  charter,  possession, 
or  title  of  any  kind.  It  would  seem,  too,  that 
both  parties  to  this  suit  admitted  the  line  Of 
the  charter  i  that  they  intended  to  deaeribe  on 
the  earth  the  line  eo  designated  in  the  charter; 
""•—!"——  mutually  ap- 
..  at  the  inter- 
val of  seven  years;  and  that  the  plaintiff  had 
accepted  and  recorded  their  proceedings,  aa 
satisfactory  and  conclusive,  at  the  time,  now 
more  than  one  hundred  and  twenty  years  ago. 
ait'J  'But  the  plaintiff  having  thus  insert- 
ed the  bar  mattor  in  his  bill,  proceeds  to  give 
bis  answer  to  It.  It  is  obvious,  thsrefore,  that 
to  this  answer,  and  to  so  much  of  this  answer 
only  as  la  material  to  set  aside  the  bar  matter, 
ll  the  respondent  bound  to  reply.  The  plaintiff 
haa  fumiehed  for  the  respondent  a  sufficient 
defense;  he  has  set  up  a  bar  to  bis  own  further 
proeeedings,  and  unless  he  removes  the  bar  of 
Us  own  procuring,  the  respondent  has  no  need 
Id  make  any  reply.  What,  then,  is  the  allega- 
tion in  the  bill  which  professes  to  be  sufficient 
to  countervail  an  a|[ieement  tt  this  sort,  and  of 
t»l>.cd. 


CBeaalon  In  conformity  with  such  agreement 
more  than  a  centurrt 
In  the  first  place,  it  is  apparent  In  the  bill, 
and  distinctly  admitted  by  the  teamed  counsel 
of  Rhode  Island,  that  no  fraud  is  charged  to 
anybody  in  these  transactions;  but  it  is  alleged 
that  the  parties  acted  under  a  mistake.  It  Is 
averred  that  the  commissioners  of  Massachu- 
■etts,  believing,  no  doubt,  that  the  point  which 
they  designated  as  Woodward  and  Saffrey's 
Station  was  tliree  miles,  and  no  more,  from 
Charles  River,  affirmed  to  the  Khode  Island 
commissioners,  that  it  was  the  proper  place  of 
beginning  for  the  line,  and  that  the  lUiode 
Island  commissioners,  taking  the  word  of  the 
Massachusetts  commissioners  for  true,  or  search- 


ing for  themselves  and  coming  t 
conclusion,  or  examining  the  map  then  before 
them,  made  by  Woodward  and  S%tlrej,  were  of 
the  same  opinion,  and  jumped  together  la  Judg- 
ment; and  that  the  eommissioTieTS  of  the  two 
colonies,  In  1718,  in  running  out  the  line,  were 
actuated  by  the  same  means,  and  established 
the  line,  which,  as  ever  before,  so  ever  since, 
haa  been  the  actual  line  of  division  between 
these  neighboring  sovereignties.  And  that  In 
all  this,  without  fraud  or  misrepresentation, 
there  is,  nevertheless,  a  fatal  mistake. 

It  is  admitted  that  all  parttea  acquiesced  in 
the  doings  of  the  commissioners  until  1749, 
more  than  thirty  years;  when  Rhode  Island 
discovered,  as  is  alleged,  that  the  stake  of 
Woodward  and  SafTrey  was  more  than  three 
miles,  viz.,  seven  miles  from  Charles  River,  and 
that  the  Rhode  Island  commissioners  and  the 
Rhode  Island  Legislature,  acting  under  this 
mistake,  are  not  bound  by  the  treaty,  eompro- 
miss,  arbitration,  or  award,  and  have  now  a 
right  to  claim  for  that  cause,  by  the  Interven- 
tion of  thia  honorable  court,  to  set  aside  the 
conventions  of  1710  and  171B,  and  re-examine 
and  adjust  the  boundan  on  their  present  in- 
formation, and  by  the  letter  of  their  ancient 
diarters,  aa  they  are  now  understood  by  the 
plaintiff. 

The  residua  of  the  bill  redtea  the  ex-parte 


1710  and  1718,  and  the  various  attempts  made 
to  induce  Hasssobusetta  to  re-open  the  matter; 
all  which  were  fnefTectnal,  aa  la  confessed  bj 
the  fact,  distinctly  admitted,  that  for  alt  time 
since  Haasachusetta  haa  been  a  government, 
colonial,  nrorlneial,  federative,  or  aoverelgn, 
ahe  has  bad  ths  actual,  undisturbed,  qiuet 
possession  *and  occupation,  jurisdiction  ['ISO 
and  control  of  and  over  the  premises  in  d£ipute. 

Now,  it  seems  to  the  counsel  of  the  respond- 
ent, that  to  this  complaint,  thus  set  forth,  ft 
demurrer  misht  safely  have  been  flied,  Uld 
that  to  a  bill  to  whidi  a  demurrer  wonid  be 
sustained,  any  plea  or  answer  must  be  deemed 
suSlclent.  Such  bill  contains  Its  own  answer. 
It  incorporates  the  defense;  and  whatever  else 
may  be  said  of  the  plea.  It  cannot  be  deemed 
inadequate  or  Insufficient  for  the  defense. 

But  the  respondent  la  unwilling  that  the  ree- 
ord  should  contain  only  the  plaintiff's  colored 
view  of  the  treaty,  covenant,  or  arbitrament, 
entered  into  In  1710  and  1718.  However  safe 
it  would  be  to  admit  such  a  mistake  as  the 
plaintiff  allege*,  yet  the  facta  afford  a  stronger 
ground,  and  the  respondent  avMla  UmMlf  oflt. 


Coras  w 

The    pl«a    therefore,   to    the    lubataQce    of 
which  the  ftttention  of  the  coiirt  !■ 
•d,  taJce*  from  the  plkintiff'e  bill 

■ubjeet  of  the  proeMdinge  of  the 

U  1710  and  1718,  end  treating  of  each  of  th( 
■everallj,  aven  that  the  "whale  real  and  true 
merits  of  eaid  comDlamant'a  auppoaed  cause  or 
caueea  of  ftctiou,  claims,  grieranoeB,  and  cud- 
plaints,  let  forth  and  auppoaed  in  aaid  bill  of 
eompUint,  were  fnllf  heard,  tried,  and  deter- 
mined, in  the  hearing  and  by  the  judgment  of 
aaid  commiaaloneri ;  that  the  sfreement  was 
fair,  legal,  and  binding  between  the  partiea,  and 
waa,  in  all  particulars,  a  valid  and  effectual 
settlement  of  the  matter  In  controversy;  and 
was  had  and  made  without  covin,  fraud,  or  mis- 
representation, and  with  a  full  and  eijual 
knowledge  of  all  circumstances  by  both  parties; 
and  that  the  same  ia  atill  in  full  force,  in  no 
waj  waived,  abandoned,  or  relinquiahed;  that 
the  atatioD  called  Woodward  and  Saffrey's  Sta- 
tion was  then  well  known,  the  place  where  It 
waa  fixed  of  common  notoriety,  and  the  line 
run  therefrom,  as  aforesaid,  capable  of  being 
diacovered  and  renewed;  that  the  said  defend- 
ant has  held  and  poaseased,  occupied  and  en- 
joyed the  land,  property,  and  jurisdiction,  ac- 
cording to  aaid  station  and  line  running  there- 
from, from  the  date  of  said  agreement  to  tlie 
present  time,  without  hindrance  or  moleata- 
tion." 

It  Is  certainly  true  that  the  plea  does  not  un- 
dertake to  say  that  tbe  Woodward  and  SatTrey 
Station  is  three  miles  southwardly  of  Charles 
Hiver  and  no  more.  It  does  not  put  in  issue 
whether  now  a  revision  of  the  line,  according 
to  the  charter,  would  describe  the  aame  place. 

If  the  plans  exhibited  in  this  case,  either  by 
Rhode  Island  or  Massachusetts,  are  correct,  no 
revision  could  alter  the  line;  for  it  is  clearly 
within  three  miles  of  one  of  the  branches  of 
that  river;  and  the  only  question  would  be, 
whether  the  charter,  by  the  terms  in  it,  viz., 
"on  the  south  pnrt  of  Charles  River,  or  of  any 
or  everr  part  thereof,"  meant  to  include  one  of 
the  forts  OB  part  of  the  river  or  not.  But  the 
geographical  and  historical  facts,  which  sre 
ootorioua,  and,  of  course,  to  be  taken  notice  of 
1X1*]  by  the  court  (one  of  which  'both  these 
maps  prove),  are  important  in  the  case.  Charles 
Biver  had  never  been  explored  in  1642  by  any 
European,  and  its  borders  were  occupied  only 


and  the  line  of  boundary.     It  is  very  immaterial 

.  how  they  determined  it. 

The  stream  called  Charles  lUver  acquired 
that  name  not  from  nature,  but  man.  When 
•nd  what  waa  called  Charlea,  became  Cbartea; 
what  waa  called  part  of  the  river,  waa,  for  all 

.  human  purposes,  thenceforth  known  and  noto- 
rious OS  part  of  tbe  river.  They  fixed  their  sla- 
ilon  within  three  miles  of  water  flowing  into 
tbfl  main  stream.  They  found  or  they  called 
this  water  Charles  River.  If  it  wae  unques- 
tioned, it  must  have  been  conclusive.  If  it  was 
questioned  or  questionable,  if  after  Rhode  Is- 
land came  into  exiatence,  and  in  1710,  near  sev- 
enty years  after  the  naming  of  this  water 
bj  Woodward  and  Saflrey,  it  wag  brought  into 
question  by  Rhode  Island,  It  was  then  a  proper 
■ubject  of  settlement,  com  promise,  and  agree- 
ment for  the  eommiasionera,  and  their  decTaion 
Mttled  the  matter  eoaelusively  tor  *11  After 
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time.  It  was  the  very  <(aeBtIon  they  met  to 
aettle;  and  their  opinion,  judgment,  and  award, 
made  it  what  they  determined  it  to  be. 

The  respondent  contends,  first,  that  it  is  not 
necessary  to  the  sufBciency  of  the  plea,  to  con- 
trovert or  notice  in  any  way  the  auggeation  of 
a  mistake. 

Second,  That  mistake  or  no  mistake  are  aub- 
etantially  and  sufficiently  put  in  issue  by  the 
plea,  so  that  the  plaintiti  may  join  the  iaeue 
there  tendered,  if  he  pleasea. 

On  the  first  point,  it  ia  respectfully  submitted 
that  where  a  party  alleges  a  proceeding  to  be 
bod  under  a  miatake  of  fact  or  Law,  and  aete 
forth  the  circumstances  in  which  be  auppoeea 
tbe  mistake  to  exbt,  if  by  the  circumstances  so 
stated  it  is  apparent  that  there  was  no  mistake, 
the  allegation  may  be  treated  as  a  nullity.  The 
legal  Inference  from  the  matter  so  stated,  and 
not  the  term  applied  to  it,  must  regulate  the 
pleading  of  the  adverse  party,  and  the  decision 
of  the  court.    Story  Eq.  PI.  sec.  080,  and  note. 

The  plaintiff  seta  forth  bia  circumstances  of 
supposed  mistake.  They  are  these:  Massachu- 
setts being  in  possession  of  a  line  or  boundary, 
Rhode  Island  complains,  and  purposes  a  joint 
commission  to  settle  It.  Commissioners  meet. 
Governor  Dudley,  on  the  part  of  Massachusetts, 
tells  Lieutenant-Governor  Jencks,  of  Rhode 
Island,  that  the  true  noint  is  tho  Woodward 
and  Salfrey  Station.  Governor  Jeuckes,  either 
knowing  that  fact  himself,  before,  or  in  some 
other  way  being  convinced,  agrees  to  it,  and 
aigna  an  award  fixing  that  station  as  the  point 
of  beginning.  Nine  years  after,  the  aame  thing 
ia  repeated  by  other  commissioners,  and  the 
whole  line  run  from  that  point.  The  Mil  doe* 
not  allege  that  the  Rhode  Island  eommisaioner 
believed  the  station  to  be  tbe  true  one,  because 
Governor  Dudley  totd  him  so;  but  avers  that 
he  did  believe  the  fact,  which  being  the  very 
thing  he  was  commissioned  to  ascertain,  it  must 
at  'this  distant  d»y  be  supposed  that  he  ['293 
believed  it  on  sufficient  and  satisfactory  exami- 

It  is  obivous  that  in  this,  by  the  plaintiff^ 
own  showing,  is  no  miatake,  as  that  term  ia  mi' 
derstood  in  equity. 

When  negotiators  meet  to  decide  a  question, 
it  ia  impossible  but  that  one  must  make  an  as- 
sertion to  tbe  other  which,  after  the  lapse  of  a 
hundred  years,  the  generation  of  the  then  pres- 
ent period  may  deem  wrong  in  point  of  fact. 
So  of  arbitrators  or  referees.  If  a  decision  that 
should  appear  to  the  heira  of  a  remote  ancestor 
to  be  wrong  could  be  re -investigated  on  the  al- 
legation of  the  losing  party  that  the  verdict  or 


judgment  % 
litigant  is  : 


litigant  is  ready  enough  to  make),  there  could 
be  no  end  to  lawsuits:  and  the  decision  which 
this  court  may  pronounce  in  this  case,  may,  on 
the  same  principle,  be  revived  a  hundred  years 
hence,  bv  a  suggestion  that  there  was  a  mistake 
in  the  forming  of  it. 

It  is  impossible  that  any  declaration  made  by 
Governor  Dudley  one  hundred  and  thirty  years 
ago  could  be  known  now;  and  tbe  suggestion 
of  tbe  plaintiff,  in  this  regard,  must  be  a  mere 
fancy-sketch.  The  allegation,  if  made,  could 
ly  the  declaratio       '  '  '" 

r.  Dudley  died  in 
1  Hofmea'a  Ai 

The  fact  referred  to  occurred  in  1648.  Bve  or 
six  yean  before  he  wu  bM»t   ,  v.>t4liilLl 


Tkb  State  or  Rudde  Island  t.  The  Stats  or  UAasAOHuaim. 


Th«  atateineiit  of  Mi  opinion  ii  no  misrepre- 
■entstlon.  Scott  v.  Huiaon,  1  Simon's  Kep. 
13.  Such  m  ■tAtemcnt  ii  D«t  cktculated  to  de- 
cciTS,  but  ivther  to  put  th«  opposite  party  on 
hU  guArd.  Trover  r.  Neweomb,  3  Merivale, 
TH.  Ignormnee,  which  might  have  lieen  rem- 
edied b;  due  dilig>eiiee  and  Inquirr,  !•  no  cauie 
for  relief.  Perry  v.  Martin,  t  John'*  Ch.  R. 
6M.  And  Lord  Loughboroufpli  lua  imphaticsl- 
\j  taid,  itporsnee  ia  not  miatake. 

If  the  Rhode  Island  commissioner  acted  on 
such  represent  ation,  supping  it  was  made, 
«nd  if  it  was  false,  yet  nia  action  Is  not  to  1>e 
eonstdercd  u  founded  in  a  mistake,  aa  tbat 
term  !■  understood  in  equity;  because  the  rela- 
tions of  the  two  commissioners  was  not  such  as 
to  induce  one  to  place  a  known  trust  In  the 
other,  but  the  contrary.  Fox  r.  Hackrith,  2 
Bro.  Ch.  Cas.  420;  Smith  v.  The  Bank  of  Scot- 
land, 1  Dow,  Pari.  C.  272;  Laidlaw  t.  Organ,  2 
Wheat.  ITS.  109;  Evsns  t.  Bucknell,  0  Ves.  Jnn. 
178,  182-192.  Such  representation  would  not 
titiato  a  sale;  a  fortiori,  not  an  arbitrament. 
Fenton  t.  Brown,  18  Vea.  lUi  S  Kent's  Lec- 
tures, 2d  Bd.  4fM,  4BS. 

If  there  was  no  false  representation;  if  the 
Sbode  Island  commissioner  believed  a  fact,  the 
troth  of  which  it  was  his  special  duty  to  inves- 
tigate, and  which  ha  had  the  means  of  ' 


take,  but  conviction.    The  plaintiff,  by  ealtlng 
it  a  mistake,  cannot  change  the  rule  of  plead- 

aor  of  equity;  and  It  may  be  treSited  as  a 
nomer  or  a  nullity. 
SIS*]  *In  further  considering  this  allegation 
of  mistake,  the  great  questions  arise,  In  what 
relation  or  capacity  did  the  present  plaintiff 
and  respondent  stand  to  each  other  at  that 
timet  What  was  the  capacity  of  the  commis- 
sioner, by  whom  the  line  was  nut  and  what  is 
the  law  of  a  case  so  situated  1 

If  the  parties  now  before  the  court  stand  here 
as  common  suitors,  corporations,  or  individuals, 
controverting  the  boundary  of  »a  estate,  and 
these  eommwlonera  ars  referees  or  arbitrators 
biataally  chosen  to  decide  the  oontroversy,  then 
the  roles  regulating  the  proceedings  of  an  ar- 
Mtrmment  and  award  at  common  law  or  equity 
nay  well  snoogh  be  invoked  to  determine  the 
qnMtlon  before  the  oonrt.  But  In  this  view, 
the  mistake  of  law  or  fact,  the  wrong  judg- 
ment and  erroneous  decision  of  arbitrators  do 
not  authorise  the  re-opening  and  re-examining 
tbelr  proceedings.  Knox  v.  Symonds,  I  Tea. 
Jm.  380;  The  Sontk  Bea  Oa  v.  Bumstead,  2  Eq. 
PL  Abr.  8;  Shepbard  t.  Herrell,  2  Johns.  Ch.  R. 
ST6;  Delver  v.  Barnes,  1  Taunt.  4S,  SI ;  Morgan 
w.  Mathews,  2  Ves.  Jan.  IB;  Jones  v.  Bennett, 
1  Bro.  Pk.  Oas.  411,  428;  Ghing  v.  Ching,  6  Vea. 
S82;  Anneraly  r.  Goff,  Kyd  on  Awards,  S61; 
Utford'a  Plead.  In  Eq.  by  Jeremy,  181,  132; 
Lyon  V.  Richmond,  2  Johns.  Ch.  R.  61;  Kletne 
r.  CaUra,  2  Oall.  SI;  Dick  r.  Hnlltgan,  2  Ves. 
tS;  Toung  ».  Walter,  9  Ves.  464;  Wood  v. 
OrUBth,  1  Swans.  6G ;  Aurlol  *.  Smith,  1  Turner 
ft  Ross.  12S;  Goodwin  t.  Sayrea,  8  Jacob  ft 
Walker^  Bep.  249. 

These  eases  go  the  whole  length  of  establish- 
ing tbe  position  that  the  mistake  of  the  arbitra- 
tor on  «  matter  of  fact  or  law  referred  to  him 
eannot  be  inquired  Into;  or  rather,  tbat  Us 
fvdgment  and  opinion  make  tbe  Tttle,  and  there 
is  so  antkerltj  above  Un  OTnpatsat  to  aar 


tbat  bis  decision  is  a  mistake.  Lord  Commis 
siouer  Wilson,  in  one  of  the  eases  (Morgan  v. 
Mathews),  says  "It  would  be  a  melancholy 
thing  if,  because  we  differ  from  arbitrators  io 
point  of  fact,  we  should  set  aside  awards." 
And  Lord  Chanoellor  Bldon,  in  Ching  *.  Chingi 
states  in  strong  terms,  "If  a  question  of  law  b 
referred  to  an  arbitrator,  he  must  decide  it; 
and  though  he  decides  wrong,  you  cannot  help 
it." 

The  case  Is  different  where  arbitrators,  eon- 
tcioUB  of  a  mistake,  desire  to  rectify  it;  be- 
cause, in  that  position,  the  supposed  decision  is 
not  their  judgment,  and  this  considcratioi 


This  supposed  mistake  may,  however,  even 
on  the  strict  rules  of  equity  practice,  be  passed 
without  notice  in  the  plea,  because  the  allega- 
tion of  tbe  plaintiff  renders  it  Invalid  by  lapse 
of  time.  It  Is  of  ancient  date,  and  from  that 
circumstance  impossible  to  be  ascertained,  or  if 
ascertained,  to  Save  any  present  operation. 

Courts  of  equity,  by  their  own  rules.  Inde- 
pendent of  any  statute  of  limitations,  give 
Seat  effect  to  length  of  time;  and  they  t«fer 
^uently  to  statutes  of  limitations  for  no 
other  purpose  than  as  furnishing  a  convenient 
measure  for  the  length  of  time  that  ouffht 
to  operate  as  a  bar  in  equity  to  any  particular 
demand.  Beckford  v.  Wade,  IT  Vesey,  Jun; 
2  Scho.  ft  Lefroy,  626;  Paul  v.  M'Hamara, 
•14  Vesey,  Jun.  91;  Qiflord  v.  Hort,  1  (*t»* 
Scho.  ft  Lefroy,  406;  Bogardua  r.  Trinity 
Church,  4  Paige,  178. 

Now,  though  the  question  before  tbe  court 
assumes  to  be  one  of  pleading  and  not  of  equi- 
ty, yet  It  is  maintained  bv  the  respondent  tbat 
a  plea  is  sufBcient  which  leaves  no  material 
matter  unanswered;  that  what  is  not  answered 
redounds  to  the  benefit  of  the  plaintiff;  and  if 
this  mistake  is  not  answered,  it  may  count  for 
him  valeat  quantum.  But  if  it  is  in  itself  Im- 
material, and  of  State  character,  it  may  be 
passed  over  without  notice,  because  It  can  in 
no  shape  make  out  a  case  for  the  plaintiff. 

Second,  the  respondent  contends  "that  all 
which  the  strictest  rule  of  equity  pleading  re- 

Siirea  in  this  case  ia  met  by  the  allegation  in 
e  plea  that  tbe  "said  agreement  was  fair, 
legal,  and  binding  between  the  parties,  with- 
out covin,  fraud,  or  mlsrepresentatbn,  and 
with  a  full  and  equal  knowledge  of  all  cir- 
cumstances by  both  parties."  Tlds  allegation 
is  not  now  controverted;  and  It  seems  to  the 
respondent's  counsel  impossible  to  say  that, 
with  a  full  and  equal  knowled^  of  both  par- 


ret  ievable  in  equity. 

To  the  form  of  tne  plei 
by  the  learned  counsel  for  the  plaintiff;  but  be 


plea  no  exception  is  taken 


contends  that  it  is  novel  and  insufBcient  in  this, 
that  it  pleads  possession  as  a  bar,  and  not  title. 
To  an  action  at  common  law  or  at  eqiuty, 
where  the  nsual  statute  of  limitations  applied, 
this  exception  might,  If  well  taken  in  point  of 
fact,  cause  some  hesitation.  But  It  la  not 
founded  in  a  correct  estimation  of  the  char- 
acter of  the  ple«.  The  respondent.  In  his  plea 
In  bar,  asserts  his  title  to  tbe  territory  io  dta- 

Ste,  and  derives  It  from  the  joint   effect  o( 
)  agreements  of  1710  and  1718,  and  possession 
nader  then  forever.    It  may  be  that  under  the 
4H 


SUFKEIII  COUIT  or  TKB  UNITED  BTATU. 


peculiKT  circu 


■  of  thii  Mae,  meither  the 


UTMment,  if  made  againBt  ttie  letter 
cEarten,  nor  poaaeiBion,  if  held  adversely  and 
without  consent,  eoutd  sustain  the  respondent's 
claim;  nor  is  it  material  to  inquire  how  this 
would  be,  because  in  truth  and  fact  tlie  title 
of  the  reapottdent  rests  on  neither  one  of  those 
pillars  alone,  but  on  both;  upholding,  ttrenrth- 
ening,  confirming,  and  supporting  each  olher, 
and  forming  together  a  foundation  of  irresist- 
ibb  strength.  The;  faav«  not  been  separated 
for  more  than  a  century,  and  ought  not  to  be 
aeparated  now  in  the  matter  before  the  court. 
The  true  character  of  the  plea  is,  title  derived 
in  part  from  two  sources,  and  concentrating 
into  one  point,  that  of  indefeasible  right.  1 
Chitty's  Pleading,  ei2,  and  the  cases  there  col- 

But  before  this  plea  can  lie  overruled  for  any 
tednkal  exception  of  this  or  any  other  sort, 
the  rnvrt  will  ecane  to  the  consideration  of  a 
maA  more  Important  and  Interesting  question 
than  yet  has  been  presented;  full  of  novelty 
and  grandeur,  and  suited  to  the  cause,  the 
parties,  and  the  court. 

The  question  thus  presented  Is  this:  B^  what 
code  of  laws,  by  what  forms  of  proceeding,  by 
what  principles  of  judicial  construction,  is  this 
controversy  to  be  settled!  ft  is  impossible  not 
396*]   to  perceive  'that  the   case  before   the 


that  Is  in  dispute,  but  the  limit  of  a  nation.  It 
k  not  a  question  of  ownership  In  the  soil  that 
if  presented,  but  of  jurisdiction  over  a  territory 
and  its  inhabitsnts.  The  parties,  too,  are  not 
ordinary  suitors  In  a  oourt  of  justice:  they  are 
States,     called     by     the     plaintiff     "sovereign 


uiolent  Areopagus,  is  to  adjudicate  on  the  tran- 
quility and  peace  of  mankind. 

The  court,  on  solemn  consideration,  has  de- 
cided that  on  these  great  interests  of  territorial 
jurisdiction  and  State  sovereignty,  and  on  the 
transfer  of  the  allegiance  of  five  thousand  pea- 
pla  from  one  civil  government  to  another,  es- 
•entlally  different  In  many  of  Its  Institutions, 
onstoms,  and  laws,  it  has  a  constitutional  pow- 
er to  pronounce  judgment  and  decree  Justice. 
B«  It  so:  this  point  is  not  now  to  be  contro- 
verted. But  whence  does  the  court  derive  this 
powerT  Not  from  its  ordinary  judicial  authori- 
ty; not  as  a  branch  of  that  prerogative  by 
which  it  Is  to  decide  "cases  in  law  and  eguitv;" 
but  by  ft  special  provision  of  the  Constitution, 


of  any  other  judicial  tribunal  in  the  world; 
wholly  without  precedent  in  the  prindples  of 
the  clvli,  the  canon,  or  the  common  law;  and 
veating  in  this  high  tribunal  a  discretion  and 
•nthonty,  which  yet  has  been  limited  by  no 
legislfttloD  of  Congress,  nor  by  any  rules  or  acts 
ta  ita  own. 

In  a  caas  where  "the  file  affords  no  pnce- 
dent,"  and  there  Is  neither  common  nor  statute 
law  to  guide  the  proceedings  of  the  court,  the 
counsel  of  the  respondent  respectfully  contends 
that  the  case  brings  with  it  into  this  tribunal 


they  are  Incapable  of  b^ng  fettered—  by  tech- 
■ieal  subtleties  and  petty  forms.  It  stands  upon 
4*0 
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those  great  and  fundampntnl  doclrines  of  inter- 
national law,  whirl,  by  the  common  consent  of 
mankind,  are  the  basis  of  the  intercourse  of  the 
civilized   world. 

The  high  demand  of  the  plaintilT  is  thut  your 
honors  will  "restore  and  confirm  to  him  his 
violated  rights  of  jurisdiction  and  sovereignty." 
These  are  rights  which  no  private  party  evi" 

could     possess,     ^"'*     f^vmr    whi.-k     hn    ftthar     Iiii^ 

cial  tribunals  c 

this  new  field 

ing,   or   reports   of  adjudicated   ( 

citiisens  or  subjects.    Such  matters  belong  not 

to  them.     It  is  to  be  found  only  in  the  80Ut«a 

of  eternal  justice,  as  it  comes  from  Intelligenea 

and  truth. 

The  case,  examined  in  the  character  which 
it  thus  properly  assumes,  however  important 
in  principle,  is  one  of  easy  solution. 

The  partiea  to  the  snit  were  once  colonies  of 
Great  Britain.  The  relation  thus  sustained  Is 
matter  of  public  history,  and  familiar  to  the 
court.  Nominally  iu  a  state  of  vassalage,  they 
were  In  reality  free;  and  professing  a  formal 
allegianee  to  the  British  crown,  actually  as- 
sumed *and  exercised  the  prerogatives  t  3SS 
of  sovereignty.  They  made  war  and  peace; 
coined  money;  entered  into  confederacivs;  and 
made  treaties  of  alliance,  offensive  and  defen- 
sive, with  each  other.  The  proceedings  of 
1710  terminated  In  a  treaty  of  boundary,  differ- 
ing in  nothing  from  that  of  1763  between  Great 
Britain  and  tne  United  States  except  in  extent 
No  earthly  power  but  the  contracting  parties 
ever  attempted  to  Interfere  with  it.  It  was  madu 
by   negotiators  of  each   party,  with  unlimited 

fiwers  to  compromise  and  settle  the  boundary. 
be  terms  are  plain  and  incontrovertible.  The 
treaty,  thus  made,  established  the  station  of 
Woodward  and  Saffrey  in  latitude  41  degrees, 
G6  minutes,  to  be  three  English  miles  from 
Charles  River,  and  "that,  agreeable  to  the  let- 
ters patent  for  the  Maasacliusetts  Province,  it 
be  Hccompted  and  allowed  on  both  aidea  the 
commencement  of  the  line  between  MiLSsachu- 
setts  and  the  Colony  of  Rhode  Island." 

It  is  obvious  from  the  whole  of  the  plaintiff's 
bill  that  this  treatv  only  confirmed  and  estab- 
lished what  had  always  before  been  admitted 
in  point  of  fact. 

In  1718  another  treaty  was  negotiated,  con- 
firming the  treaty  of  1710,  and  more  fully  car- 
rying it  Into   effect. 

These  titles  to  the  territory,  founded  on  the 
solemn  faith  of  two  formal  treaties,  under  and 
by  force  of  which  the  respondent  has  always 
hejd  "unmolested  possession,"  are  presented 
to'  this  court,  thus  held  over  sovereigns,  on  a 

Sestion  exclusively  of  International  law,  as  a 
r  in  equity  and  justice  to  further  molestation 
and  disturbance. 

Whether,  being  negotiated  between  coloniea, 
they  are  entitled  by  the  law  of  nations  to  l>e 
termed  treaties,  or  only  conventions,  agree- 
ments, or  pactions,  they  are  by  that  law  equal- 
ly sacred.  Vattel,  IBS,  sec.  164,  165;  227, 
sec  215. 

Why  are  they  not  binding)  The  suggestion 
In  the  plaintiff's  bill  that  they  were  not  ratified 
by  the  mother  country,  is  a  poor  attempt  at 
self-stultification.  They  needed  no  ratification. 
They  were  not  repudiated  by  Great  Britain; 
and,  like  all  acta  of  tlu  ooloniea,  were  in  foret 
Peten  It. 


hi  Bfati,  or  Rhode  lai^itD  v.  Tax  Suri  or  HiagAuu  uuii  i«. 


UBtO  dlaftllowad.  If  It  wen  otherwJM,  It  would 
ba  more  oonaiitent  with  tbe  high  obarBcter  of 
Fior  eateetned  fellow  aftiieiu  of  Rhode  iRluid  to 
bnitate  the  Roouui  honor  of  the  Conanl  Fabiiu 
Uftziiutu,  who,  when  the  Mute  would  not  rat- 
ify hie  mgnemeut  with  the  eoeniy,  eold  hii  ori- 
veto  property  to  m&ke  good  hie  ward:  or  thet 
Other  Oonml,  Poitnmlua,  who,  beciJue  the  ipn- 
Mt«  wonld  not  eonflrm  hi*  treaty  with  the  Sam- 


-^.i 


that  tbe  o^otiaton  made  a  mietake.    To  tbie 
tbe  reply  ie  that  it  to  denied  in  the  plea.    But 
If  tbe  ■U^atton  be  admitted,  the  mlitake  of 
n^otiatcwe  never  waa,  and  on  principle  nrver 
ean  be,  a  jost  caoae  for  Tiolatiu^  the  etlpula- 
tioaa  of  a  treaty.    Of  this  principle  the  dinlo' 
matio  hiatory  of  the  United  SUtea  la  full  of 
examples,  and  eonforma  to  the  diplomacy  of 
driliMd  Bnrope. 
,         1ST*]     ■Poeaeasion,  or,  as  H  U  ealled  in  booki 
I        on  intemational   law,   usncaption,  for  a  long 
!  period  of  time,  Is  the  best  evidence  of  a  nation- 

al right    Vattel.  187,  191,  etc 
i  The  pOBSeesion   of  Massachusetts  began  be- 

I  fere  Khode  Island  waa  created,  and  haa  never 

ken  interrupted  for  a  day.     This  is  an  ioiu- 
perahia  bar  to  the  long-delayed  claim  of  the 
plaintiff.    Of  itself.  It  is  invincible.     The  only 
inawer  to  It  now  la  that  it  is  joined  with  an- 
other title,  equally  strong,  which  two  are  not 
to   Iw  united  in  the  same  plea.    One  reply  to 
thia  objection  has  already  been  given ;  but  there 
is    m  stronger  one  in  the  present  aspect  of  the 
cMM*.    Under  the  law  of  nations  forms  cannot 
abstract  Juatice.    There  are  no  technicalities. 
and  no  Uimmon  Pleas  practice,  in  a  congreai 
of     nations;  nor   can   any   be   admitted   before 
thia  aoguet  tribunal,  sitting  under  its  bish  coa- 
s'tltntionsl  commission,  to  settle  the  rignta  of 
ao'werelfntiea,    and    to    administer    justice    in 
political     oontroversies     between     Independent 
at^.tea. 

Kr.  Haiard,  with  whom  was  Ur.  Whipple, 
for  the  SUte  of  Rhode  Island. 

X  had  endaaTorad  to  prepare  myself  to  aivue 
tk«  ooestions  of  law  which  the  state  of  the 
pleadmgs  presented  to  the  court;  Intending  to 
O^mBne  mj^lf  strictly  to  those  questions,  that 
X  might  not  trespass  upon  tbe  time  or  patience 
^f  tbt  court.  I  did  not  anticipate,  for  I  could 
not  believe  that  tbe  defendant  a  counsel  would, 
lalmMlf,  bring  into  view  tbe  merits  of  the  main 
^waose,  tn  a  trial  upon  his  own  plea  In  bar  to 
ftboa*  merits,  interposed  to  prevent  tbeir  being 
Wt  In  Issue  or  tried.  But,  finding  myself  mia- 
't«aken  in  this,  it  becomes  necessary  for  me  to 
pay  some  attention  to  the  statements  mads  by 
t:b<  counsel,  leat  he  should  consider  them  as  be- 


ineaequieaced  ii 
Ths  faeta  sta 


.  __._j  sUted  In  tbe  pUtntir*  bill,  we 
ibink,  eonatitute  a  good  eauae  for  the  reUaf 
asked  for.  Aad  we  beltere  that  we  ean  prove 
Vtim  facta.  The  defendant,  while,  by  his 
jitaadiDg,  he  excludes  those  facts  from  the  Issue 
sadfron  trial,  himself  makes  statements  which 
W(  ue  not  permitted  to  disprove ;  because  they 
she  ara  axeluded  by  him  from  the  iasne  and 
tttm  triaL  But  there  is  thia  distinction  be- 
tnsa  the  statements  made  by  the  respective 
nitka  The  defendant  has  no  right  to  atate 
iula  wUeb  fea  n/utm  U  put  la  iuue,  or  have . 


tried.  But,  It  wonld  not  be  departing  from  the 
merits  of  the  law  qneation  of  the  suSieiency  of 
the  plea  In  bar,  for  the  plaintiff  to  show  the  ma- 
terial facts  he  would  he  able  to  prove,  if  not 
precluded  by  the  defects  of  tbe  plea.  At  prta- 
ent,  however,  I  ask  leave  to  appeal  to  faota, 
only  BO  far  as  may  be  necessary  to  correct  tlta 
erroneous  statements  made  by  the  defendant. 
I  understood  tbe  eonnsel  to  say,  that  be  ra- 
Borted  to  the  merits  of  tbe  cause,  and  to  one  of 
tbe  charges  In  our  bill,  for  the  purpoae  of 
showing  that,  at  the  time  of  the  RoxDury  agrea- 
ment  of  ITIO,  1711,  there  waa  a  serious  misnja- 
derstanding  between  the  parties  as  to  what  was 
tbe  meet  southerly  part  of  Charles  River,  at  the 
distance  of  three  Bngllsh  miles  south  from 
which  the  southern  boundary  *]ine  of  [*SSS 
Maaaachusetts  was  to  be  ran  east  and  weak, 
agreeaMy  to  her  charter;  Rhode  Island  elaln- 
Ing  to  measure  from  Charlea  River  proper,  aa 
it  is  now  known;  while  Usssachnsetts  insisted 
upon  taking  the  head  of  a  brook  ealled  Jaek^ 
Pasture  Brook,  or  Mill  Brook,  as  the  most 
southerly  part  of  Charlea  Eiver;  and  that  this 
mienndersMnding  led  to  a  compromise  which 
was  effected  by  the  agreement  at  Roxbury. 
But  the  charge  referred  to  negatives  Instead  of 
countenancing  this  suppoeition.  For  It  speaka 
of  the  pretense  about  Jack's  Pastura  Brook  aa 
one  that  Is  set  up  against  the  present  claim  of 
Abode  Island,  wnicn  was  maae  upon  Massa- 
chusetts, in  1T48,  and  has  since  been  adhered 
to  and  prosecuted  to  the  present  time.  But  be- 
sides this,  it  ia  plain  from  the  reports  of  all  the 
committees  from  1710,  1711,  and  1718,  to  1701, 
that  Mill  Brook  was  never  thought  of  as  in  any 
way  affecting  tbe  question  of  the  boundary  line, 
until  the  idea  occurred  to,  and  was  for  tbe  first 
time  started  by  the  Massachusetta  oommitteaof 
that  last  year,  1791.  In  the  old  reports  of  ITID, 
1711,  and  1718,  no  mention  is  made  of  any  sueh 
brook;  and  It  Is  not  likely  that  the  committeas 
knew  of  its  existence,  tor  they  took  no  view 
even  of  Charles  River  itself.  They  adopted 
the  auppoaed  Woodward  and  Saffrey  Station 
becauae  act  up  (they  said)  by  skillful  and  ap- 
proved artists,  so  far  back  as  1642,  and  be- 
lieved to  be  on  the  true  charter  line.  The 
same  ground  was  taken  by  the  Massacbusetta 
committee  of  17E0,  which  was  appointed,  M 
the  report  showa,  to  run  tbe  line  from  tha  pre- 
tended Woodward  and  SaSrey  stake.  Not  to 
ascertain  what  was  Charles  River,  nor  whara 
the  true  boundary  line  was  or  ought  to  be,  noi 
to  run  tsij  such  line.  But,  after  the  Rhode 
Island  committee  of  1760  had  by  actual  view 
and  survey  ascertained  the  true  charter  line, 
and  found  that  the  line  chalked  out  by  Hassa- 
ohusetts  for  herself  was  really  eight,  instead  of 
three  miles  off  from  Charlea  River,  and  gave 
to  that  colonv  a  part  of  the  Rhode  Island  ter- 
ritory averaging  five  miles  in  breadth  by  twaa- 
ty-three  in  length,  It  would  not  do  any  longw 
to  rest  upon  the  naked  autbori^  of  the  IniaM- 
ary  Woodward  and  Saffrey  staka,  which  had 
been  scquiesced  in  only  because  it  had  been  as- 
serted to  be  on  the  true  line,  and  nothing  to  tha 
contrary  was  known.  The  Massachusetts  aom- 
mittee  of  17S1,  therefore,  cast  about  for  soma- 
tiling  to  give  a  color  of  pretense  for  adhering 
to  the  old  poeition,  after  It  had  been  thus  ex- 
posed. And  in  their  difScultj,  tih«'i  qjs& 
Charles  Vint,  a&A  nn  w  \»M  wl!&  '&tw^  «aA. 
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through  Wbitin^B  Pond,  two  uid  %  h&tf  mJiM 
off,  &nd  then  into  Another  brook  atill  further 
on.  Their  report  (annexed  to  the  bill)  showa 
this.  After  mentioning  that  the  Rhode  laland 
committee  meunred  from  Charles  River  aa  it 
nov  is,  they  say,  "we  hava  inserted  our  own 
•nrva;  of  what  we  conceive  to  be  the  most 
sonthem  part  of  CSiarles  River,"  etc.  And  the 
report  then  tells  how  the;  made  the  matter  out, 
as  has  juat  been  related.  Here  it  appeara  that 
the  pretense  about  Mill  Brook  was  a  new  one 
and  their  own.  They  do  not  speak  of  it  as  hav- 
ing ever  before  been  Uiought  of,  but  aa  a  oon- 
eeption  of  their  own. 

The  allegation,  therefore,  that  there  had  been, 
lat']  a  dispute  about  this  *brook  in  1710, 
1711,  which  had  led  to  a  compromise  then 
made,  is  wholl]'  unsupported  and  unfounded. 
Indeed,  the  idea  that  Cuarlea  River  evft  could 
have  been  mistaken  for  Mill  Brook,  or  the 
brook  for  the  river,  or  that  they  ever  could 
have  been  Identified  and  taken  for  one 
the  same,  appears  to  me  to  be  prepoatei 
Charles  River  had  its  present  name,  the  only 
name  it  has  ever  had,  even  before  the  first  set- 
tlement waa  made  by  the  Massachusetts  Colony. 
It  was  so  named  in  the  first  charter  by  King 
Charles  I.  to  that  colony,  in  1620.  VMioever 
first  went  there  and  saw  it,  marked  it  as  on 
the  great  natural  boundaries  for  the  colony. 
boundary  definite  and  permanent,  about  which 
there  could  be  no  uncertainty  or  dispute.  Hav- 
ing the  broad  river  before  their  eyes,  although 
in  the  wilderness,  and  not  far  to  be  seen,  it  is 
not  likely  that  they  spied  out  the  particular 
tributary  brook,  much  lees  that  they  groped 
their  way  through  the  bushes  and  Bwamps,  to 
see  where  it  came  from,  that  they  might  honor 
it.  Whiting's  Pond,  Jack's  Pasture  Brook,  and 
all,  up  to  the  big  chestnut  tree,  with  the  name 
of  the  king. 

The  counsel  thinks  that  he  sees  evidence  of  a 
compromise  in  the  clause  of  the  Rozbury  a^ee- 
mcnt,  leaving  five  thousand,  or  the  land  witbin 
one  mile  north,  to  the  inhabitants  of  Provi- 
dence or  others.  But  the  committee  assigned 
their  ovm,  uid  a  different  reason,  for  that 
clause;  which  was,  that  some  of  the  inhabitants 
of  Providence  had  laid  out  lots  there.  But  it  is 
not  pretended  that  any  notice  was  taken  of  that 
clause  by  the  government  of  Rhode  Island,  or 
that  it  was  ever  acted  apon  by  either  govern- 
ment. Again,  if  the  Eoxburjr  commit^  had 
been  making  a  compromise  mstead  of  ascer- 
taining and  fixing  the  charter  line,  their  report 
would  have  shown  it,  and  the  grounds  of  it. 
They  were  bound  to  show  this;  for  their  re- 
spective legislatures  had  a  right  to  know  what 
Edid,  and  why  they  did  it.  Now,  the  re- 
of  this  committee,  on  the  face  of  it,  nc^- 
.  the  supposition  of  a  compromise.  It  pro- 
feasea  to  go  hy  the  charters ;  and  that  the  sta- 
tion agre^  upon  was  on  the  true  charter  line, 
•lid  DO  more  than  three  English  miles  from 
(Aarles  River.  And  so  the  General  Assembly 
of  Bhode  Island  waa  led  to  believe,  and  not 
that  anything  was  done  hy  way  of  compromise. 
A  singular  compromise  it  would  have  been 
aertainly,  had  It  been  so  intended,  by  which 
Hiasachusetta  took  to  herself  five  miles  of  the 
Rhode  Island  territory,  and  In  consideration 
thereof,  allowed  the  inhabitanta  of  Providence 
or  others  to  retain  the  land  within  one  mile, 
419 


hut  under  her  jorlsdiotion.  Whether  that  ter- 
ritory does  or  does  not  justly  belong  to  Rhode 
Island,  by  her  charter,  and  equally  so  hy  th« 
charter  of  Massachusetts,  ia  the  question  which 
constitutes  the  merits  of  the  main  cause,  and 
can  only  be  tried  when  those  merits  are  put  ia 

Some  further  disclosures  are  made  In  the  re- 
port of  the  Massachusetts  committee  of  1791, 
which  oug^t  not  to  be  overlooked.  Having 
mentioned  that  Old  Plymouth  Colony  and 
Rhode  Island  had  the  same  northern  boundary 
on  MassBchusetta,  the  report  says;  "The  erec- 
tion of  a  third  government,  referring  to  the 
same  bounds  *(the  Rhode  Island  char-  [*aiO 
ter  of  1663  had  then  just  been  granted),  eeesos 
to  have  rendered  it  necessary  for  Plymouth  and 
MassBchuaetta  to  ascertain  their  bounds."  Ac- 
cordingly commisBioners  were  then  (in  1864)  ap- 
pointed, who  "fixed  upon  a  large  tree,  called 
the  Angle  Tree,  as  the  north  line  of  Plymouth 
and  the  south  line  of  Massachusetts,"  etc.  "This 
(says  the  report)  the  commisaionera  appreliend 
to  have  been  the  true  and  original  boundary, 
and  is  three  miles  south  of  the  most  southerhr 
part  of  Charles  River."  They  then  mention 
the  appointment  of  commissioners  by  Massa- 
chusetts and  Rhode  Island  in  1718,  "who  fixed 
a  new  station,  about  two  milea  north  of  the 
Angle  Tree,"  called  Woodward  and  SalTrey 
Station.  "This  Commonwealth,  then,  lost  two 
miles  in  width  along  the  northern  line  of  Bhode 
Island." 

Thus  these  Maasaehusctta  commissionen 
themselves  falsify  the  pretended  Woodward  and 
SalTrey  Station,  which  they  call  a  "new  sta- 
tion," fixed  upon  In  1718.  And  it  is  a  striking 
fact  that  although  the  settlement  with  Ply- 
mouth was  only  twenty-two  years  attrr  the 
date  now  assigned  to  the  Woodward  and  Saf- 
trey  Station,  yet,  in  that  settlement,  not  a 
word  was  said  about  any  such  station.  The 
plain  inference  is  either  that  none  such  existed, 
or  that  Massachusetts  concealed  it  for  the 
purpose  of  gaining  two  miles  more  upon  Ply- 
mouth ;  and  that  with  a  view  to  fixing  a  line 
for  Rhode  Island,  without  giving  Rhode  Island 
any  notice  of  her  doings,  or  allowing  her  to  bo 
a  party  to  them.  The  probability  is  that  no 
such  station  was  ever  heard  of  until  Colonol 
Dudley  asserted  that  there  waa  or  had  been 
one.  The  report  in  my  hand  states  that  no 
record  of  it  had  been  preserved.  The  Maaaa- 
cbusetts  committee  of  ITSO  say  that  they  found 
none,  and  it  is  plain  from  alt  the  other  reporta 
that  none  existed  at  their  dates.  Even  Dud- 
ley himself  did  not  pretend  that  he  had  ever 
--en  any.  And  there  is  not,  in  the  whole  case, 
particle  of  evidence  that  there  ever  waa  any 
such  station  in  existence. 

It  ia  necessary  that  I  should  now  take  one 
more  look  at  this  now  important  Jack's  Pasture, 
Mill  Brook,  and  notice  the  use  which  tLe 
Maasachusetta  committee  of  1791  endeavored 
to  make  of  it,  and  which  the  defendant  endeav- 
0  make  of  it,  since  it  waa  then  brought  into 
notice.  That  committee,  in  its  report,  says: 
"It  may  not  be  necessary  to  observe  that  at  the 
northern  head  of  what  we  call  Charles  River, 
is  a  plaee  known  by  a  large  chestnut  tree; 
thence  the  stream  descends  to  Whiting's  Pond, 
where  it  forms  a  considerable  lake,  and  after- 
wards resuming  it*  proper  shape   (and  now 
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known  hr  the  nftme  of  Mill  Blrtr,  or  brook), 
purauM  III  course  in  a  northerlj  directioa  till  it 
join*  that  itream  which  ii  known  hj  the  nKme 
of  Charle*  River."  Here  the  eommittee  them- 
■elvea  mark  the  distinction  between  Charles 
RiTor  and  the  brook  that  rvins  into  It,  calling 
caek  by  its  own  proper  name,  by  which  it  had 
alwa7e  been  known  and  still  la.  If  all  the  trib- 
utarj  streams  which  find  their  way  into  a  river 
are  to  take  ita  name,  and  to  be  considered  part 
ot  it  before  thej  reach  it,  and  contribute  their 
911*]  mites  to  its  'waters,  then  would  there 
ba  a  mightji  change  in  the  great  natural  bound- 
aries, hj  riven,  between  nations  and  States, 
and  even  counties.  If  the  Mississippi  should 
ba  BO  measured.  It  would  be  a  wonderful  river 
to  behold;  and  manj  a  great  State,  and  parts 
of  States,  would  disappear  from  the  map  of  the 
United  States.  But  the  Missouri  is  not  the 
ICsstssippi,  nor  part  of  the  Mississippi,  until  it 

ioinj  it;  and  if  a  State  should  be  bounded  on  a 
ine  to  be  run  twenty  milea  distant  from  the 
Mississippi,  nobody  would  dream  of  measurins 
tlia  twenty  miles  from  the  Missouri  as  part  of 
tbe  Mississippi.  When  two  rivers,  or  aireams, 
acme  together  and  form  one  river,  which  keeps 
tbe  name  of  one  of  tbe  branches,  that  nnjne  can 
never  be  understood  to  comprehend  the  other 
branch,  having  a  distinct  name  of  its  own.  If, 
therefore,  this  Mill  Brook,  instead  of  being  a 
mere  streamlet  creeping  into  Charles  River,  was 
really  a  principal  branch  of  Charles  River,  bav' 
Ing  its  own  proper  name;  neither  that  name 
nor  the  brook  could  ever  be  confounded  with 
the  river  or  Its  name,  until  they  were  swal' 
lowed  up  in  tbe  main  river. 

Here  your  honors  have  tbe  real  and  only 
question  between  tbe  parties  upon  tbe  merits 
of  the  cause  under  the  charters.  That  question 
(ad  fliBt  raised  by  Massachusetts  committee  of 
1791,  and  never  before)  is,  whether  the  first 
diarter  granted  to  Massachusetts,  by  King 
Charlea  L,  in  1829,  by  the  name  "Charlea  River," 
meant  Charles  River  proper,  as  it  was  then 
and  ever  since  has  been  known  and  called;  or, 
bealdea  this,  meant  also  Jack's  Pasture,  or  Mill 
Brook,  running  from  near  a  large  eheatnut  tree 
into  a  pond  called  Whiting's  Pond,  two  and  a 
half  mflca  off  from  Charles  River,  meant  also 
tbe  said  Wbitln^B  Pond;  and,  moreover,  an- 
other brook  running  out  of  the  pond,  and  final- 
ly getting  into  Charles  River.  This,  1  repeat, 
li  the  only  question  upon  the  merits,  as  the 
defendant  himself  haa  made  it.  If  the  defend- 
ant is  willing  to  have  a  trial  upon  the  merits, 
tot  Uin  put  them  in  issue,  or  allow  us  to  put 
them  in  Issue.  Both  parties  would  then  bar* 
an  opportunity  to  produce  their  eridenee  as- 

C"  able  to  that  question.  Among  other  e^> 
ee,  WB  have  in  our  possession  eertlfled 
eoplaa  of  a  large  number  of  original  grants, 
from  1969  to  169B,  to  indiriduals,  of  lands, 
bounded,  some  on  Charles  River,  and  some  on 
Mill  Brook,  or  Jack's  Pasture  Brook;  all  of 
them  showing  that  the  river  and  brook  were 
naver  confounded  together,  but  were  always 
distinguished  by  the  same  separate  names  they 
now  are.  We  have  also  much  other  materieJ 
evidenca  upon  that  question  of  the  merits. 
But  your  nonora  cannot  now  hear  any  of  It, 
because  that  question  Is  not  in  issue,  or  on 
trial.  The  defendant  virtually  acknowledres 
the  original  titla  of  Bbode  Island,  by  settLig 


up  a  supposed  cession  or  erant  from  her,  !n  bar 
of  that  title.  Let  him,  then,  present  that  bar 
matter  and  our  reply  to  it.  In  such  a  manner 
that  they  can  be  fairly  tried.  Iist  him  not  de- 
prive us  of  a  fair  trial  upon  one  question  or  the 
other,  either  upon  the  merits,  or  tbe  bar,  or 
both;  as  he  bad  it  in  hie  power  to  do  under 
the  twenty- third  rule  of  practice  established 
by  tbe  court,  allowing  a  defendant  to  have  the 
benefit  of  his  *bar  matter,  under  his  an-  [*2B3 
to  the   merits,  as  fully  as  he  can  by 


bar. 

This  plea  b  In  bar  to  the  whole  MIL 
The  requisites  of  such  a  plea  being  familiar 
to  the  oourt,  we  have  only  to  Inquire  whether 
the  present  p!ea  possesses  those  requisites.  Our 
objections  to  it,  I  will  endeavor  to  bring  under 
one  or  other  of  the  following  heads:  1.  The 
matter  of  the  plea  does  not  constitute  a  bar  to 
the  relief  prated  for.  2.  The  plea  does  not  con- 
tain the  statements  of  facts,  and  the  averments 
necessary  to  a  good  plea  in  bar.  3.  The  plea 
is  not  accompanied  by  such  an  answer  as  the 
rules  of  equity  require  to  support  such  a  plea, 
and  to  give  to  the  plaintiff  the  benefit  of  the 
material  facts  charged  in  the  bill  in  avoidance 
of  the  plea. 

Tbe  plea  oonuneneee  with  relating  that  in  the 
year  1042,  a  station  was  erected  and  fixed  at  a 

Kint  then  taken  and  believed  to  be  on  the  true 
undary  line  between  the  two  States.  So 
mere  a  ato^  as  this  would  be  thought  too  loose 
and  light  for  the  use  of  a  common  annalist, 
whose  work  is  very  unlike  that  of  a  special 
pleader.  A  station  was  taken,  it  Is  said,  and 
we  are  left  to  conjecture  that  it  was  erected  by 
one  Woodward  and  one  SafTrey,  by  Its  being 
called  the  Woodward  and  Saffrey  Station;  who 
in  another  place  are  called  ekillfu]  and  approved 
artists.  But  the  Massachusetts  historian,  Dr. 
Douglass,  telts  us  that  they  were  two  illiterate 
and  obscure  sailors,  and  would  never  have  been 
heard  of  but  for  the  controversies  between 
Massachusetts  and  Connecticut  and  Rhode  Is- 
land. There  is  no  report  or  statement  from 
Woodward  and  Saffrey  themselves  of  their  do- 
ings, and  no  record  of  any.  The  plea  says  that 
the  station  then  set  up  was  believed  to  be  on  the 
true  line.  This  mode  of  expression  would  hard- 
ly have  been  used  if  any  actual  survey  had  hern 
made,  and  tbe  real  charter  line  ascertained  by 
actual  measurement.  The  plea  avoids  stating 
that  Woodward  and  Saffrey  were  emploj>ed  by 
Massaehosetta,  or  authorized  by  anybody.  If 
they  acted  under  the  orders  of  the  Maasach'i- 
setts  government — which  I  do  not  donbtj  it 
they  acted  at  all;  which  I  do  doubt,  be- 
cause I  see  no  reason  for  believing  It— then, 
what  was  done  was  the  ci-parte  act  of  Uassa- 
chusetta,  and  not  blading  upon  anybody.  It  Is 
not  pretended  that  any  notice  was  taken  of 
Rhode  Island  In  what  was  done.  Indeed,  It 
was  only  about  six  years  before  that  date  that 
Roger  William  and  his  companions,  having 
been  exiled  from  Massachusetts  for  conscience 
sake,  took  refuge  In  Providence.  It  is  a  matter 
of  history  that  neither  Rhode  Island,  Connee- 
ticut.  New  Hampshire,  Maine  or  Plymouth, 
acknowled^d  by  Massachosetts,  at  that 
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banslf.  At  UbI  «ul7  period.  At  uaumed  to 
bt  mlrtrtM  arm  all  th«  ■nntnuidinK  territories, 
■ad  bIw  draw  her  Unea  knd  erected  ner  atmtioiu 
M  abe  pleued,  without  oouulting  her  feeble 
nHghbon,  and  in  delUnee  of  them.  And  that 
ahe  moat  wmotonly  eneroached  apon  them  all, 
ISt*]  it  a  mattor  'not  mlj  of  hlatorj,  but  of 
ndldal  reoord.  It  aeema  to  me  tbat  the  da- 
nadaat  «an  add  no  atrength  to  bia  plea  In  bar 
bj  badng  It  apon  hia  own  ez-parte  act,  and 
Inaiatliig  npon  that  act  aa  the  aource  and 
fbnndauon  of  all  the  anbae^juent  proceedinga 
wbkh  ha  aeta  up  aa  mattera  in  bar  to  a  claim 
fOtrndad  npOD  hla  own  charter  aa  well  aa  upon 
tke  charter  of  a  aiatar  State. 

The  plea  proeeedt  to  atate  that,  by  virtm  of 
■a  Aet  of  the  General  Aaaemblj  of  Rhode 
bland,  paaaed  the  30th  of  Jul^,  1709,  Major 
Joaeph  Jenckea  waa  appointed  to  meet  Colonel 
Dndle;,  who  waa  appointed  by  Mmsachuietta, 
and  to  aettle  the  mieundenitandiiig  about  the 
line,  eto.:  "provided  It  be  within  ilx  months 
after  paasing  of  the  aet  of  the  said  Aaserably;' 
that  '"aaid  Jenokea  and  Dudley,  on  the  igth 
day  of  January,  then  next  enauing,  and  within 
aU  montha  from  the  pasiine  of  said  act,"  did 
meet  and  ooftclude  tne  following  agreement, 
«te.  Here  ia  an  error  In  the  reckoning  of  time 
apparent  on  the  paper.  The  recited  agreement 
b  dated,  "RozbuiT,  January  19th,  1710- 
I7I1,"  which  waa  eighteen  mMithi  instead  of 
alx  month*,  after  the  paasing  of  the  act  referrt-d 
to.  The  mistake  of  defendant  probably  arose 
from  not  noticing  the  double  dating  practiced 
at  that  day,  and  including  both  the  old  and  the 
new  style.  By  the  old  atyle  the  year  com- 
menced and  ended  on  the  26th  of  March.  Bo 
that  the  same  month  of  January,  which  was 
part  of  the  year  1710,  by  the  old  style,  waa  the 
eommeneement  of  the  year  ITll,  by  the  new. 
But,  take  It  either  way,  the  montli  of  July, 
17M,  was  eighteen  montlu  prior  to  the  date  of 
the  Inatrnment.  This  being  the  case,  the  agree- 
ment of  Jenckea  and  Dudley  waa  null  and 
Toid:  Jenckea'  authority  to  act  bariiig  expired 
a  year  before  he  did  aot. 

The  eaae  would  hare  been  altered  bad  the 
two  goremments  afterward*  eonllrmed  the  in- 
ftniinent.  But  no  auch  thing  waa  done  by 
either  (nremment,  and  Is  not  alleged  to  have 
been.  Thb  Inatnunent,  tberefora,  u  no  bar  to 
thebOL 

But,  aa  every  ■nbaeqnent  proceeding  aet  up 
In  the  plea  I*  therein  averred  to  have  been 
faftsed  upon  thla  Roxtmry  agreement,  and  taken 
fai  purauanoe  of  it;  and  aa  it  ia  from  and  under 
ana  by  virtue  of  Uiia  agreemant  that  defendant 
elatma  to  have  held  potation  t  I  will,  with 
parmiialon,  make  tome  remarka  upon  It,  for 
lb*  pnrpoae  of  ahowing  ita  ehaiactar,  and  the 
manner  In  which  tt  waa  obtained. 

B  is  tUted  that  tha  eonunlttee  met  at  B<«- 
bory,  and  then   and  than  debated  tha  chal- 


TUa  ntarenee  to  the  oharten  make*  them  part 
of  ^»  inatnuneot  aa  much  aa  If  they  had  been 
anaazed  to  it.  Now,  by  the  Husachuaetts 
ehuter,  her  southern  boundary  line  waa  to  be 
three  Ein^Ish  miles  south  of  the  matt  sontberly 
part  of  Charles  River.  Thus,  the  plain  duty 
of  tih*  committee  waa  to  go  to  Gharlea  River, 

aacertain  the  moat  aontherly  part  of  It,  mes 

«if   tha   three   mika   aouth,   and   thJenoe 
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the  line  east  and  weat,  or  erect  a _. 

from  whld  the  line  might  be  run.  But  tha 
committee  performed  no  part  of  thla  doty,  and 
took  no  aingle  atep  by  which  the  oUeet  of  their 
appointment  eonid  be  effected.  "Aiey  [■»4 
took  no  view  of  Chartea  River,  made  m»  mr- 
vey  or  meaaurement,  nor  any  attampt  to  aaoar- 
tain  the  charter  line.  On  the  eontrajy,  Jenckea 
went  to  Roibury,  two  mltea  out  of  Boaton,  and 
thirty  or  forty  mile*  from  the  place  where  hla 
business  called  him;  and  there,  at  the  door  of 
Qovemor  Dudley,  they  debated  the  ofaallengea, 
aa  they  call  It.  ThU  U  easily  accounted  for, 
and  can  be  accounted  for  in  one  way  only. 
The  two  eommitteea  and  their  retpeeuve  aol- 
onlea  were  very  dlffarently  aituated.  It  waa 
plainly  lor  the  inl«i«at  of  Rhode  laland  to  ban 
the  true  charter  line  aaeertalned  and  eatab- 
lished,  and  not  to  be  tied  down  to  the  ax-paito 
doings  of  Musaohuaetta.  But  Masuchnaattt 
bad  already  carved  for  herself,  and  wa*  dealr> 
ous  onlv  of  keeping  what  she  had  taken;  and  it 
waa,  uerefore,  tie  purpoae  of  Dudln,  her 
conimiatloner  and  governor,  to  draw  Jendnt 
away  from  Charles  River,  and  to  avoid  hav- 
ing any  Inspection  or  actual  turvey  taken, 
by  wblcb,  at  the  aame  time  that  the  true  char- 
ter line  waa  ascertained,  it  would  be  made  to 
appear  that  Uassachuaetta  had  encroached 
large! V  upon  Rhode  Island.  And  Dudley 
gained  hia  ptAnt,  and  brought  Jeucke*  to  Jon 
with  him  in  aaying  and  agreeing  that  "the 
stake  aet  up  by  Kathaniel  Woodward  and  Sol- 
omon Saffrey,  skillful  and  approved  artiata.  In 
1642,  and  since  often  renewed,  etc.,  being  three 
English  milea  d latent  from  Charlea  River, 
agreeably  to  the  letters  patent  for  the  Haaaa' 
chuaetta  Provlnoe,  etc.,  should  be  the  com- 
mencement of  the  line,  eta."  Can  It  be  donbted 
who  dictated  this  Instrument,  and  who  drew 
itt  These  representations  of  the  doinga  of 
Massachuietts  agents  were  palpably  made  by 
Dudley,  the  then  Haasachusetts  agent,  to 
Jenoke*.  Jenckea  did  not  know  that  tiiere 
ever  were  such  men  aa  Nathaniel  Woodward 
or  Solomon  Saffrey,  or  that  they  were  akillful 
and  approved  artiata  i  or  that  they  ever  aet  up 
any  atake  anywhere;  or  that  it  had  been  often 
or  ever  renewed.  He  did  not  even  know  that 
any  such  atake  then  existed,  much  leaa  that  It 
waa  three  English  mile*,  and  no  more,  fn^ 
Charlea  River.  Yet,  all  thla,  Dudley  Induced 
htm  to  anbeeribe  to.  If  It  was  allowable  here, 
we  could  ahow  that  the  very  aame  language 
used  in  thie  report  about  Woodward  and  Saf- 
frey, and  their  skill,  and  their  station,  ete., 
eto.,  was  Dudley's  language,  used  In  a  com- 
munication from  him  made  four  year*  befora. 
And  the  very  truth  U,  that  Jenckea'  appoint* 
meat  was  procured  by  Dudley  hinuelf,  aa  ap- 
pear! by  the  vote  Itaelf,  paaaed  by  the  Oeneral 
Aaaembly  In  July,  and  referred  to  at  tha  com- 
menoement  of  this  plea,  a*  giving  Jenckea  an- 
thority  to  act.  Whieh  vote  redtet,  that, 
"Whereaa,  the  Aeaembly  baa  been  credibly  b- 
formed  that  Hia  Excellency  Colonel  Dudley  hat 
declared  that  If  Major  Joaenh  Jenckea  waa  em- 

Kwered  thereto,  he  doubted  not  but  that  they 
o  should  aettle,"  eto.,  etc.  The  Oeneral  Aa- 
sembly  did  not  foresee  the  uae  that  Colonel 
Dudley  wa*  to  make  of  hia  Major  Jenckea. 

I  do  not  forget  that  we  are  now  trying  the  snf 

fidency,  and  not  the  truth  of  defendant'a  plea. 

But  the  avermenta  la  the  plea  cannot  rovar  ot 
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prot«et  neli  nutrlu  or  evIdencN  of  mUtake, 
iniwxindiicti  undue  inSneace,  etc^  «tc,  u  ap- 
peu  neon  the  face  of  the  laetrutnent 
SSS*]  'itaelf,  pleaded  in  bar;  for  these  go  to 
ihow  the  invaliditj  of  the  bar.  There  are 
otiier  aueh  marka  on  thia  hutrument.  The 
line,  it  aaya,  ia  to  be  run  "as  is  deciphered  in 
a  ijan  or  tract  bj  Nathaniel  Woodward  and 
Solomon  Saffrej,  now  ahown  to  us,  and  is  now 
remaining  on  record  in  the  Uaasat^uaetts  gov- 
enunent.  It  ia  a  trifling  circumBtance  to  re- 
mark npon;  bat  it  ia  now  acknowledged  that 
the  plan  or  tract  spoken  of  wai  never  on  record 
in  Maaaacbnietts,  otherwise  than  as  It  waa  de- 
Maited  la  the  ■ecretarT'a  office;  and.  If  Dudley 
than  had  it  at  Soxbury,  it  waa  not  then  re- 
maiiung  on  record.  But  what  had  Jenckes  to 
do  with  this  ex-parte  plan,  aaj  more  than  with 
the  ez-parte  station  of  Woodward  and  Saffrej, 
of  neither  of  which  had  he  any  knowledge  be- 
yond the  mere  assertion  of  the  adverse  party) 
And  let  me  ask,  why  waa  not  that  plan  or  tract. 


it,  waa  a  nullity,  and  could  not  be  carried  into 
•Sect,  any  more  than  a  bill  of  sale  of  certain 
uticlea  enumerated  in  an  Inventory  not  an- 
nexed or  identified  T  And  where  Is  that  pre- 
tended plan  now,  that  It  is  not  produced  herel 
^e  counsel  says  that  it  U  on  record,  or  on  flle; 
and  will  be  produced  on  proper  occasion.  And 
ia  not  this  the  proper  occaaion,  when  the  valid- 
fty  of  the  inatrument,  of  which  the  plan  is 
made  part,  is  on  trial;  and  that  instrument 
cannot  b«  understood  without  the  plan  it  refers 
to  and  rests  uponT  The  counsel  have  procured 
and  produced  a  recent  plat  to  ahow  the  im- 
portance of  Mill  Brook.  Can  ft  ba  believed  tliat 
the  pretended  Woodward  and  Saffrey  plan 
would  not  ba  produced,  if  anything  favorable 
waa  found  in  It?  I  have  no  doubt  that  there 
waa,  at  some  time  or  other,  and  now  is,  a 
aeiawl  of  soma  kind,  which  hae  been  called  the 
Woodward  and  Eaffrey  plan  or  tract.  But  I 
am  confident  that,  whenever  it  makea  its  ap- 
pearanca,  it  will  be  seen  that  tbe  person  or  per- 
aona  who  made  it,  whether  Woodward  and  Sat- 
fray,  or  somebody  else  long  afterwards,  were 
iproaaly  ignorant:  and  no  glimpse  of  li^ht  can 
ba  obtained  from  it  to  aid  in  aaoartaining  tlia 
Una  batwaen  tha  parties. 

Laatly,  tl»  committee  agrea  that  peraoaa 
abonld  be  appointed  by  the  goremor  and  coun- 
cil of  each  State,  to  show  the  ancient  line,  VU. 
Here  we  see  Governor  Dudley  again.  Maaaa- 
ahuaetta  had,  Mid  still  has,  a  distinct  political 
body,  so  entitled,  and  with  the  power  of  ap- 
Mintment;  but  there  wsa  no  such  body  in 
Biiode  bland.  Jenckea  knew  this,  and  yet  he 
rapaated  aftar  Dudley  whatever  waa  dictated 
to  Um.  But  no  anoh  eonunittee  waa  aver  ap- 
polntad  by  aitiier  gorammen^  and  la  not 
•Bued  to  nave  been. 

Next,  the  plea  redtaa  parta  of  votea  [MisBed 
by  the  two  fegiilaturea,  tn  1717  and  1716,  ap- 
pointing another  committee  to  aettle  the  line, 
and  then  aeta  out  the  agreement  made  by  these 
aommitteea  at  EehoboUi,  October  e2nd,  ITIB. 
And  tba  plea  avera  that  those  committees  were 


tbaplai 

intad,  and  tbe  agreament  made  " 
KoxboiT  agreement  ( 

, _        e  Inat  been  examining. 

It  appaara  that  Dotb  le^latnraa,  by  I 


nil,  wUcb  I  have  ji 


first  votes,  did  restrict  'their  respective  [*9S< 
committees  to  the  Roxbury  agreement.  But 
the  Rhode  Island  Legislature,  by  its  subsequent 
vote,  passed  June  17th,  IT18,  expressly  dia- 
owned  the  Eoxbury  doings,  and  gave  its  com- 
mittee unrestricted  power  to  settle  the  line,  aa 
near  as  might  be,  according  to  the  charter;  and 
the  Massachusetts  Legislature,  by  its  second 
vote,  gave  the  same  power  to  her  committee. 
And  thus  tbe  Eoxbury  agreement,  which  was 
void  in  itself  from  the  beginning,  waa  aban-  - 
doned  by  both  parties. 

The  Rehobotb  agreement  (aa  It  ia  called, 
from  the  place  where  it  waa  made)  Is  in  eight 
and  a  half  lines,  with  a  preamble;  and  the 
whole  of  it  is,  that  the  line  should  be  run  from 
the  Woodward  and  Saffrey  stak^  ao  aa  to  be  at 
Connecticut  River  two  and  a  half  milea  south 
of  a  due  west  line.  This  agreement  ia  liable  to 
some  of  the  same  material  objections  that  hava 
been  made  to  the  Rozbury  agreement.  The 
committee  paid  no  regard  to  the  eharteia,  nor 
made  any  attempt  to  ascertain  the  true  charter 
line.  They  arbitrarily  adopted  the  pretended 
Woodward  and  Saffrey  stake,  wherever  it  might 
be,  without  knowing  that  there  wsa  any  such 
stake,  or  going  to  see  either  that  or  Charles 
River.  The  plea  then  alleges  that  the  General 
Assembly  of  Rhode  Island  accepted  this  Beho- 
both  agreement,  and  ordered  it  to  be  recorded; 
and  thereby  ratified  and  confirmed  it.  I  will 
consider,  presently,  what  kind  of  ratification 

The  plea  now  introduces  the  laat  instrument 
upon  which  It  relies,  and  which  has  been  called 
the  report  of  the  running  committee.  That 
committee  consisted  of  four  persons,  who  say, 
in  their  report,  that  they  were  appointed  by  the 
Rehoboth  committee  to  run  the  line  by  them 
agreed  upon.  Thia  is  tbe  only  evidence  there 
is  of  their  appointment  by  anybody.  The  Re- 
hoboth report  speaks  of  no  such  committee  and 
none  such  was  appointed  by  either  oolony. 
Whatever  their  authority  was,  they  undertook 
to  run  a  line,  and  aay  in  their  report  of  it,  that 
"having  met  at  the  stake  of  Nathaniel  Wood- 
ward and  Solomon  Saffrey,"  etc.,  etc.  This  waa 
spealdng  loosely.  The  stake  set  up  by  Wood- 
ward and  Saffrey  In  1(142  (if  ever  set  up),  cer- 
tainly was  not  in  ezfetence  in  I7I0.  Their 
meaiung  probably  was  that  the  stake  tbey  met 
at  waa  where  tbe  Woodward  and  Saffrey  stake 
had  been.  But  how  did  they  know  tlus,  and 
what  authority  had  they  for  saying  itt  No 
doubt  there  was  a  stake  where  tbey  met,  for 
they  would  not  have  been  carried  there  with- 
out a  stake  for  them  to  start  from.  But  who 
set  up  that  stake,  and  where  waa  it  set  upT 
Ndther  the  Roxbnry  committee  of  17ID,  ITlI, 
nor  tha  Rehobotb  committee  of  1718,  act  iw 
any  stsJce  or  monument.  They  only  speak  « 
a  stake  aald  to  have  been  set  up  by  Nathaniel 
Woodward  and  Solomon  Saffrey  in  1612,  and 
since  often  renewed,  in  latitude  forty-one  de- 
grees flfty-flve  minutea  (says  the  first  oom- 
mittee),  but  they  saw  no  such  stake,  nor  knew 


the  plan  or  tract  of  Woodward  and  Saffrey, 
nor  did  tbey  take  the  latitude  forty-one  degraea 
fifty-flve  minutes,  on  which  tbe  Roxbnry  rep«»i 
said  the  Woodward  and  Saffrey  stake  waa  set 
us:  for  that  UUtuda  would.  In  fact,  have  «ar- 
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9S1*]  ri«d  *them  m&iij'  miles  off  from  tb« 
otftke  wb«re  the;  met;  which,  »■  appear*  from 
the  line  desciibed  hj  the  committee,  wu  is 
Iktitude  forty-two  degrees  three  minutes.  B7 
tbeir  own  (bowing,  the  running  committee  had 
no  power  to  fix  any  itatSon,  or  set  up  anj  stake 
tiMDuelTes.  How,  then,  did  thej  know  that 
the  stake  they  law  wai  where  the  Woodward 
•Bd  Saffrey  stake  had  been!  Thej  oonld  only 
IwUeva  from  what  wa*  told  them;  and  that  in 
.  alt  probability,  by  penons  interested,  and  who 
had  themselves  set  up  the  stake  they  wished 
th*  line  to  be  nm  from.  It  was  the  tradition 
in  that  quarter  for  many  years  and  derived 
from  the  old  men  of  the  day,  that  the  pretend- 
ed stake  was  a  bean  pole,  stuck  up  by  John 
Qiandler,  one  of  tbe  running  committee.  At  all 
events,  that  committee  had  no  right  to  hear 
evidence,  for  they  had  no  power  to  decide. 

Thna,  from  all  that  appears,  there  ia  H  a 
cause  for  believing  that  the  stake  from  wl 
theee  four  men  started  was  anywhere  else  as 
that  It  was  at  or  near  the  place  of  the  Wood- 
ward and  Saffrey  stake,  if  there  ever  was  any. 
For  myself,  I  can  see  nothing  In  all  thoae 
pTOeeedlnge,  from  beginning  to  end,  bnt  Im- 
position, and  the  exercise  of  undue  Influenoe 
over  the  Sbode  Island  committees. 

The  plea  then  alleges  that  the  said  report  or 
return  of  the  running  committee  "was  approved 
by  the  General  Assembly  of  the  said  Colony  of 
Rbode  Island,"  etc.     This  is  copied    from  our 
original  bill;  but  in  the  amended  bill  (page  SB) 
those  words  are  stricken  out,  being  incorrect, 
and  the  words,  "the  above  return  Is  acctnited 
by  the  AssemUy:  a  true  copy,  extracted  from 
the   public   records    of    the    Colony  of  Rhode 
Island,  examined  by  T.  Ward,  secretary,"  In- 
verted,    lliat  being  the  minute  appearing  on 
the  document  Itself.     T  have  no  aeslre  to  be 
critical,  but  it  may  be  observed  that  there  is 
vote  of  acceptance.     A  secretary  or  clerk  c 
only  certify  to  a  copy  of  a  vote.    He  has  no  1 
thority  to  certify  that  such  or  such  a  thing  11 
done,  or  vote  passed.    The  record  Is  the  only 
evidence  of  votes,  and  certified  copies  are  the 
evidences  of  the  record. 

But  what  doe*  It  amount  to,  if  there  were 
Buch  a  vote!  It  was  no  more  than  the  ordinary 
form  on  such  oceasione.  When  a  legislative 
eonunlttee  makes  a  report,  something  Is  to  be 
done  with  it;  and  the  usual  course  is  to  receive 
or  accept  it;  and  then  it  Is  laid  on  the  table,  or 
orderea  on  file,  or  taken  up  and  acted  upon. 
The  same  course  was  punued  In  the  Legislature 
of  MaasachuBetts,  aa  appears  by  the  secretary's 
minutes,  on  some  of  the  reports  of  their  com- 
mltteee.  But  the  report  eo  received  or  accepted 
le  nothing  of  Itself,  until  some  legislative  act  la 
passed  upon  the  subject  of  It. 

But  the  Legislature  of  Bhode  Island  never 
passed  any  act  confirming  the  doings  of  either 
ef  thoae  eommittees,  or  establishing  either  of 
the  lines  (for  they  all  differ)  spoken  of  by 
them.  Nor  did  the  Legislature  of  Hassachu- 
setta  aver  pass  any  such  act ;  and  It  is  not  al- 
leged that  she  did.  And,  If  one  of  the  govern- 
menti  had  confirmed  thoae  proceedings,  by  ever 
SSS*]  eo  eolemn  an  act  of  ratification,  *the 
other  eonld  take  no  advantage  of  it  without 
passing  a  simtlar  aad  mutual  ast  of  conSrraa- 
Son  OB  Ur  part. 
But  aa  there  WM  no  such  ratUeatloa  by  rither 


government.  It  seems  that  the  defendant  wevU 
now  set  up  the  doings  of  the  committee*,  aa 
binding  and  absolute  in  themselves,  without 
any  legislative  acts  conflrmlng  them;  thus  mak- 


This  is  novel,  and,  I  ahould  think,  dangerous 
doctrine.  If  this  is  true,  the  moment  tho 
Legislature  passed  a  vote  appointing  a  commit- 
tee to  perform  a  certain  service,  It  parted  with 
all  power  over  the  subject;  and  could  neither 
revoke  the  appointment,  nor  vary,  nor  in  any 
way  touch  the  powers  of  that  eommittee.  ThH 
was  not  the  onaerstanding  of  either  legislature 


a  Haeeaclinsetts  and 
Connecticut  (which  by  their  charter*  wa*  pre- 
dsely  the  same  aa  ours)  was  agreed  upon  by  a 
joint  eommittee  In  1713;  and  the  doings  of  uat 
committee  were  i«tifled  and  confirmed  br 
mutnal  acts  passed  by  both  legislatures;  and  It 
was  those  legislative  acts  of  confirmation,  and 
not  the  repOTt  of  the  committee,  upon  which 
Haasachneetti  wholly  relied  In  their  subse- 
quent diepnte  respecting  the  line.  And  even 
tboee  solemn  acts  of  ratification  were  set  aside 
for  the  same  causes  and  grounds  which  we  are 
presenting  to  the  court.  This,  ■*  I  before 
remarked,  is  new  ground,  even  for  Masaa- 
chuaetts  to  take.  For  her  own  committee  of 
1791  (whose  report,  jointly  with  the  Rhode 
Island  committee,  is  copied  into  our  bill ;  and 
whose  eeparate  report  to  their  own  legislature 
Is  annexed  to  the  bill,  and  has  already  been 
referred  to],  that  committee,  remarking  that 
the  proceedings  of  the  former  eommittees  had 
not  been  confirmed  by  either  government. 
Joined  with  the  Rhode  Island  committee  In 
recommendins  to  their  respective  government* 
"to  submit  the  matter  in  dispute  to  indiffer- 
ent men  of  the  neighboring  Btatea;  or  to  unite 
in  an  application  to  Congress  to  settle  the  same, 
agreeably  to  the  respective  charters,  and  the 
Constitution  of  the  United  States." 

I  have  thus  far  endeavored  to  show  from  the 
plea  Itself  that  the  matter  contained  in  it  does 
not  constitute  a  bar  for  the  plaintiff's  bill;  and 
will  now,  with  permission,  proceed  to  the  two 
other  general  grounds   of  objection,  which,  a* 
they  are  closely  connected,  I  will  consider  to- 
gether.   They  are,  1st.  That  the  plea  does  not 
contain  the  statements  of  facta,  nor  the  aver- 
ments necessary  to  a  good  plea  in  bar;  and,  2d. 
That  It  is  not  accompanied  by  such  an  answer 
as  the  rules  of  equity  require  to  support  such  a 
plea,  and  to  give  the  plaintiff  the  benefit  of  the 
matter  char^  in  the  bill  In  avoidance  of  the 
pletL    I  wish  It  to  be  understood  that  we  make 
no  objections  to  the  mere  form  either  of  the 
plea   or   answer.     Our   objections   are  to   the 
merits  and  substance  of  them.    And  we  contend 
that  not  a  single  material  fact  charged  In  the 
'  '11  in  avoidance  of  the  bar  matter  pleaded.  Is 
■gatived  or  met  by  any  averment  in  the  plea, 
by  *the  answer.    Bo  that,  aa  the  plea  ['BSt 
id    answer   now   stand,  the  defendant   would 
rail    himself   of  hia   legal    defense,   while    he 
DUld  exclude  the  plaintiff  from  all  the  equi- 
table facts  and   circumstances   charged    In  the 
bill  In  avoidance  of  the  bar;  which,  by  the  rule* 
of  equity,  a  defendant  Is  not  permitted  to  do. 
b  avoidance  of  the  two  agnements  pleaded 
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In  bar,  vU^  ttiat  made  at  Roibury  la  ITIO, 
ITll,  ud  that  at  Ri^lioUoth  In  1718,  tha  bill 
chkrgea  that  the  Rhode  Island  conimittee>  who 
•igned  those  instruments  were  misled  b;  rep- 
mentations  tnmde  to  them  hj  the  Mftssachu- 
Ectti  oaninutte«B,  and  acted  under  the  mistaken 
belief  that  the  pretended  Woodward  and  Sallrey 
Station  wo*  really  on  the  true  charter  line,  and 
was  no  more  than  three  English  miles  from  the 
moat  southerly  part  of  Charles  Rirer,  and  that 
under  this  erroneous  belief  they  signed  the 
ignements,  which,  if  confirmed,  would  transfer 
to  Haasachuaetta  a  large  portion  of  territory 
iutljr  belonging  to  Rhode  Island,  and  the  jurU- 
dictmi  over  it.  This  is  the  general  charge;  and 
in  lupport  and  proof  of  It,  tha  bill  charges  the 
following  facts,  viz.,  that  by  actual  surrey  and 
Dieasuiement,  it  Is  proved  that  the  line  alleged 
to  hjiTs  been  run  according  to  those  agreements 
eight   miles,  instead    of    three    miles. 


lerritorj  four  mites  and  fifty-six  rods  wide  on 
tbe  east,  and  over  Sve  miles  on  the  west  end, 
and.  in  length,  twenty-three  miles;  that  said 
line  does  not  conform  to  the  line  designated  in 
eitber  of  said  agreements,  it  being  in  latitude 
forty-two  degrees  three  minutes  N.,  whereas 
tha  supposed  Woodward  and  Saflrey  Station 
is  a-lleged  to  have  been  in  latitude  forty-one  de- 
grees fifty-flve  minutes;  that  neither  of  said 
eoinmittces  made  any  survey  or  measurement, 
nor  any  attempt  to  ascertain  the  true  charter 
line;  tliat,  at  the  dates  of  said  agreements, 
tben  was  no  such  station  as  the  pretended 
Woodward  and  Saffrey  Station,  nor  any  evi- 
dence that  there  ever  had  been  any;  that  said 
committees  saw  no  such  station,  and  took  no 
step  to  ascertain  whether  there  then  was  or 
ever  had  been  any,  or  how  far  It  waa  from 
Charles  River,  if  it  did  exist. 

It  was  the  dnty  of  the  plea  to  have  met  and 
negatived  the  main  charge  by  direct  and  pos- 
itj're  averments;  but  there  Is  no  such  averment 
to  be  found  in  the  plea.     The  principal  aver- 
ment is  that  there  was  no  covin,  fraud,  or  mis- 
repreaentation.    The  bill  doe*  not  charge  covin 
or  fraud,  although  it  might  Justly  have  done 
M'      The  averment  of  no  misrepresentation  is 
evasive,  and  no  direct  negative;  for  the  defend- 
■at  might  admit  that  iu^  representations  were 
lOMdn  OS  the  bill  charges,  and  yet  might  con- 
*ittently  aver  that  no  misrepresentations  were 
jn*<l«,  for  be  might  say  they  were  true.    But  it 
•*  of   liUle  importance  from  what  source  the 
Minmjtteef    received    their   impreesions;    It    is 
enoQgh  that  the  bill  charges  that  they  acted 
under  an  erroneous  belief,  and  this  charge  is  not 
toaebed  by  any  of  the  averments.     The  other 
avei-ioents  ax«  that   the   whole   merits  of   the 

f'*'<ntiff's  claim  were  heard  and  decided  upon 
T  the  committees:  that  the  agreements  were 
'*■>-,  legal,  and  binding,  and  made  with  a  full 
utd  equal  knowledge  of  all  circnmstancet  by 
■•0*I  both  parties.  AU 'the  flrat  part  of  this 
'*,nura  Ofrinlon  and  assertion.  A  man  charged 
"ith  a  breach  of  contract  might  as  well  reply 
U>M  be  was  an  honest  man,  and  a  man  of  fair 
*^nding.  The  sweeping  allegation  that  the 
■^TMments  were  made  with  a  full  and  equal 
Knowledse  of  all  circumstances,  has  none  of 
tbe  qoalTtlM  of  an  averment  required  in  plead- 
bi^   It  Is  no  travene  of  a^y  •peeific  charge  or 


fact.  No  (act  charged,  however  important, 
oould  be  put  in  issue  under  it.  Yet  that  is  the 
whole  object  of  averments  in  the  plea;  which 
are  therefore  required  to  be  direct  and  positive^ 
not  evasive,  or  by  way  of  opinion,  inference,  or 
implication,  which  it  is  the  province  of  the 
court  to  deal  with,  not  the  party. 

The  bill  also  charges  that  the  Legislature  of 
Rhode  Island  was  deceived,  and  led  to  believe 
that  its  committees  had  ascertained  the  true 
charter  line;  that  there  really  was  such  a 
station  as  the  Woodward  and  Baffrey  Station, 
and  that  it  woa  on  tbe  true  line,  and  no  more 
than  three  miles  from  Cliarles  River.  This 
charge  is  most  important,  because  the  Legis- 
lature, if  it  had  not  itself  been  deceived,  could 
have  corrected  the  error*  of  its  committeea. 
Now,  there  is  not  a  word  in  the  plea  or  answer 
that  in  any  way  meets,  much  less  negatives, 
this  main  charge;  which  goes  to  the  roots  of 
the  pretended  agreement*.  And  the  defendant 
might  aa  vrell  have  put  no  averment*  at  all  into 
his  plea,  and  accompanied  it  with  no  answer] 
and  still  have  insisted  upon  having  the  pre- 
tended agreements  sanctioned  and  allowed  to 
be  valid,  without  any  examination  whatever. 
Will  equity  countenance  any  such  practice!  It 
is  observable  that  the  Roibury  agreement  ia 
so  frsmed,  and  contains  such  statements,  aa 
could  not  fail  to  mislead  and  deceive  the  Gen- 
eral Assembly  of  Rhode  Island.  The  committee 
professed  to  go  by  the  charters  and  letter* 
patent  of  tbe  two  colonies,  as  the  Legislature 
of  Rhode  Island  expected  they  would,  and  sup- 
posed they  had  done.  The  committee  then 
adopt  the  supposed  Woodward  and  Saffrey 
stake,  "l>eing  (Lbey  say)  three  English  milee 
distant  from  the  southernmost  part  of  Charles 
River,  agreeably  to  the  letters  patent  for  the 
Massachusetts  Province."  It  cannot  be  averred 
here  that  Governor  IJudley  had  no  hand  in 
making  this  representation.  And  how  was  it 
possible  for  the  Legislature  of  Rhode  Island 
M  avoid  being  deceived  by  this  representation. 

So  much  for  the  averments  in  the  plea.  And 
now  for  the  accompanying  answer — if  that  can 
be  called  an  answer  which  is  a  mere  repetition 
of  the  averments  in  the  plea,  without  the 
slightest  addition  to  them.  Can  such  an  an- 
swer be  said  to  support  the  plea,  as  the  rule  in 
equity  requires  that  it  should  t  But,  to  support 
the  plea  is  not  tbe  only  office  of  the  answer. 
It  must  meet  and  reepond,  particularly  and 
specifically,  to  every  fact  and  equitable  circum- 
stance charged  in  the  bill,  in  proof  of  the  main 
oharge  in  avoidance  aa  the  bar  matter  pleadedi 
to  the  end  ihat  the  plaintitT  may  have  the 
benefit,  and  avail  himself  of  his  equitable  de- 
fense againet  the  bar.  If  the  answer  cannot  do 
this  with  truth  or  safety,  then  the  plea  is  not 
only  a  defective  and  insufficient  one,  but  is  an 
improper  plea  to  be  'used.  May  I  not  [*S41 
correctly  say  that  this  plea  is  not  supported 
by  such  an  answer  as  the  rules  of  equity  re- 
quire, and  without  which  the  plea  cannot  be 
austainedt 

Again,  the  bill  charges  that  the  agreements 
now  set  up  were  never  consented  to  by  the  King 
of  England;  without  which,  at  that  day,  the 
colonies  had  no  power  to  make  any  compact 
affecting  their  territories  or  jurisdtotion.  Thli 
being  the  case,  it  was  as  necessary  for  the  plea 
to  uow  the  tinttioiVt]  ftt  UMttia  w^moM  tA 
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■et,  u  It  m»  fa)  ihow  the  authority  b7  wUok 
their  committMa  Acted.  This  uime  objeetton  naa 
■ukde  hy  the  State  □(  Connecticut,  m  her  con- 
trovenj  with  MawachuMttB  about  their  bound- 
ftrj  line;  and  made,  too.  againit  the  validity  of 
the  wlema  acta  of  the  two  legislatures.  And 
how  was  It  met  by  Massachusetts  t  Her  reply 
waa,  that  ber  KOTcrnment,  by  ita  charter,  waa 
required  to  send  all  Its  public  acta  to  the  Idog, 
for  his  approbation ;  and  that  such  of  them  as 
were  not  diaallowed  within  a  certain  period 
were  to  be  considered  aa  allowed.  It  waa 
therefore  Inferred  by  Maasachaietts  that  thia 
wurae  must  have  been  taken  upon  the  occasion 
of  her  compact  with  Connecticut,  and  that  that 
wmpa«t  had  been  tacitly  consented  to  by  the 
Ung.  In  the  caae  of  Pool  t.  Fleeger,  recently 
decided  in  thia  conrt,  there  waa  a  formal  oom- 
paet  between  the  State*  of  Kentucky  and  Tenn- 
easee,  eettUng  *  boundary  line  between  themi 
which  eompaet  waa  fonnally  ratified  by  both 
coTeramenU,  and  conaented  to  by  Congreas. 
The  court  aald  in  that  case:  "It  la  jMrt  of  tha 
general  right  of  aovereignty  belonging  to  In- 
dependent nations  to  establish  and  nx  diaputed 
bonndarlea.  Thia  right  ia  recognised  by  the 
CooatitntioB  of  the  United  SUtea,  with  the  lim- 
itation or  reatrictlon  requiring  the  conaent  of 
Congreaa."  Aa,  therefore,  the  conaent  of  Con- 
greaa  ia  neeeasary  tothevalidity  of  sncb  a  com- 
pact, even  at  the  present  day,  it  follows  that  a 
party  who  pleada  auch  a  compact  in  bar  to  a 
ault  must  ioow  its  validity,  by  stating  the  con- 
aent of  Congreaa  to  it.  But  in  the  present  caae, 
the  UU  ita<df  ehargea  the  defeat  in  the  Rozbury 
and  Rehoboth  agreement!;  and  the  charge 
onriit  to  have  been  directly  met  and  responded 
to  oy  the  plea  and  answer.  It  ia  for  the  pur- 
poaa  of  ahowing  the  insuSlciency  of  the  plea. 
In  thia  respect,  that  I  mention  the  charga  con- 
tained in  the  bill;  and  not  for  the  purpoae  of 
discussing  here  the  objection  itself  to  tne  two 
agreements  which  would  not  now  be  proper. 
But  the  plaintiff  faaa  a  right  to  be  heard  upon 
that  question  at  a  proper  time,  and,  therefore, 
tba  defendant  waa  bound  to  respond  to  the 
oharga. 

The  plea  eondndea  by  stating,  in  anbataneo, 
that  the  defendant  doth  plead  the  said  agree- 
ment of  ITIO,  1711,  and  tne  said  agreement  of 
1718.  "And  unmolested  posaeasion  according 
to  the  same,  from  the  date  of  the  aaid  agree- 
nienta.  In  bar  to  the  whole    bill,"    etc. 


opening  eonnael  for  the  defendant  has  con- 
sidered the  alleged  posaeaalon  aa  coustitnting 
A  diatiaet  bar  ofltadf.    If  this  U  the  meaning 


of  tha  plea.  It  b  pleading  double,  which  ia 
'  '  1  objection  to  any  such  plea.     The  paa- 
,    tWefore,   read   by   the   counsel    from 


fatal  < 


Vattel,  to  show  that  prescription  may  give 
■  4S*]  good  title,  are  ont  'of  place;  snppoeing 
that  the  counsel  did  not  mean  to  apoil  nis  own 
plea.  To  be  sure  he  ought  to  understand  his 
own  ptea  beat;  but  I  aupposa  that  long  poa- 
■eaaion  under  the  two  agreementa  la  alhjgea  in 
the  plea  for  the  purpoee  of  aidine  and  nroteet- 
Ing  them  from  mquiry  into  defeota  la  their 
Migln.    Long  poaseseion  i*  fre<fuently 


t  to  that  posaeasion  without  which  mere 
naked  possession  is  of  no  avail  i  for  it  famishes 
no  Inference  of  the  fairness  of  the  niginal 
-  transaction,  aouritt  to  ba  auatalnad.    Thia  may 


ba  Hloatrated  by  a  rary  oommon  ease.  A  man 
obtains  a  eonveyanee  of  aa  estate,  by  Impad- 
tion  or  some  unjuatiflable  means,  which,  in 
equity,  vitiatea  and  annuls  the  ttansaction. 
And,  having  got  poeseasion,  he  retains  it  for 
many  yeara.  But,  in  the  mean  time,  tlie  in- 
jured party,  having  discovered  the  impoaltlon 
or  mistake,  and  the  injury  done  him,  demands 
restitution  from  the  wrong-doer,  who  holds 
many  oonferenoea  with  him;  but  evades  tbs 
claim  and  avoids  any  inquiry  into  the  justiea 
of  It,  continues  to  held  poasMshm.  It  Is  plafa 
that  in  audi  a  cass  tha  continued  possession  of 
the  wrong-doer,  tnatewt  of  batttoins  tha 
aggravates    its  Injoat' 

'tta(paf ■•  ■ 


laid  down  by  Va< 
iriptlon  or  naoca 
against  a  puty  who 
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option  cannot  ha  aet  1^ 
_  .  ,_.  ty  who  la  not  in  a  eondltiim  te 
enforoe  his  rights.  This  is  proolsaly  the  plaln- 
tiTs  esae.  And  thia  ease  is  eleariy  and  fully 
made  out  by  our  biU.  And  if  the  defendant 
had  given  ua  a  suffldent  plea  and  answer,  ao 
that  we  might  bava  taken  laaue,  the  qneatton 
of  her  alleged  poaseaaion  might  have  been  triad, 
and  we  should  have  had  an  opportunity  to  re- 
but and  avoid  the  alleged  poaaearion,  by  pro- 
duelng  tha  facts  stated  in  tha  bill,  and  othw 
avldeaee,  proving  Uiat  tha  defendant  has  had 
no  such  pBsaiasloa  as  ean  give  any  aid  or 
oouatensnoe  to  the  two  agreements  which  abe 
teliea  upon,  and  which  we  Impeach.  Bat  no 
such  trial  upon  the  question  of  posse 
he  had  under  the  present  queitioi 


such  trial  upon  the  question  of  poesesaioa  o 
he  had  under  the  present  question  as  to  t__ 
sufficiency  of  the  plea;  and  I  can  only  refer  to 


the  facts  charged  m  the  bill,  for  the  purpose  of 
showing  the  uisufflclencT  of  the  plea  In  not 
having  met  and  responded  to  those  facta,  so 
that  U»  might  have  been  put  in  issue  and 
tried.  Tne  bill,  after  pointing  out  the  imposi- 
tion or  erroneous  belief  under  which  the  Box- 
bury  and  Rehoboth  agreements  had  been 
signed  by  the  committees,  states  that  the  error 
or  mistake  thus  committed,  and  the  wrong 
thereby  done  to  Rhode  Island,  were  not  dis- 
covered until  an  actual  aurrey  of  the  premioea 
waa  made  In  1740,  ITM,  by  which  the  true 
charter  line  waa  aseert^ned.  That  from  that 
time  Bhode  Island  never  oeaaed  to  aaacrt  bn 
olalm,  or  deny  the  right  of  Msssacbiisetts  to 
the  possession  of  the  territory  of  whieh  she  had 
wrongfnlly  sot  possession.  That  the  Rhode 
Island  Lej^slatun  had,  time  after  time,  ap- 
pointed, and  contlnned,  eommitteea,  for  the 
purpose  of  effecting  a  settlement  of  the  dis- 
pute with  Idaasachuaetta,  and  had  constantly 
urged  that  colony,  and  afterwards  State,  to  ap- 
point committees  on  ber  part  for  tbe  same  pur- 
poae,  whieh  had  been  done  by  Hassachuietts, 
and  many  confersness  'upon  the  sub-  [*>4S 
ject  of  the  existing  nisunderstsnding  bad  been 


in  tbe  year  17B1,  when  the  committees  fioni  tl 
two  States,  not  being  able  to  agree  upon  the 
main  snbjaot,  did  agree  to  recommend  to  their 


to  Cmgresa,  to  settle  tbe  same  agreeably  to 
the  respective  charters;  the  Massaohusetts  eon- 
mittee  being  satisfled  that  nothing  binding  on 

either  party  had  aa  yet  b"—  ' —     ™™— -^ 

after  tl '"- 


r  the  committees  appointed  by  the  two 


colonies  In  174B,  1750,  had  failed  to  sfleet  a 


Tbi  Stats  or  Brodi  IsLin  t.  Tn  Stats  v  *'*fT*''*!"Tff 

.  Bked*  bUnd  pnpftrad  ta  iwDMeiita 

_._    befert  the  Idag  in  eonimL     "^ut 

thftt,  baliif  than  thinlj  populatBd,  tnd  bar  ra- 
■ounM  Torf  limited,  uid  u«  war  wiUi  Ftuim 
hftving  won  Mtl&r  brokon  out,  by  which  bar  at- 
taitiiM  wma  directed  to  other  object*,  and  her 
waoweaa  axhanatcd;  bar  eodetiTora  to  obtain 
»  aattlemant  of  the  line,  according  to  bar 
akftrter,  were  Ineflectnali  and  that  her  aflorta 
to  effect  that  object  were  again  aupended  by 
tka  war  of  the  ReTolntioa.  But  that  toward* 
tk«  end  of  that  war.  In  11B2,  npon  Ua  peU- 
Uoa  of  a  larn  number  of  the  inbaUtant*  naid- 
Ins  OB  the  dlaputed  teniton,  elalmlBg  of  ligbt 
to  beleog  to  Rhode  laland,  the  Legialatnro  a|^in 
'-*-'  -)  eonunlttee  who  reported  i>  btTor 


sw; 


BmMm  thcM,  there  are  otkw  Batarlal  hoU 
«ad  cirennutaaaaa  to  tba  mm*  effeot  irittch, 
wheaavar  tha  qneetion  of  the  dlagad  poBMaaltm 
^  Uaaiaehiuetto  ahall  bo  triad,  wiU  eon- 
•hMhralr  prove  that  fron  the  year  IT4B,  ITW, 
wham  tM  arror  tn  the  boundary  Hm  waa  firrt 
dlMorered,  Rhode  lalaad  haa-  never  for  a 
Botnent  a«qnieacad  In  the  Jutioe  of  that  poa- 
•aaaioB,  but  haa  eanctantlr  daakd  It,  and  de- 
manded reetttntionj  and  uat  the  character  ol 
th*t  poMcuion  haa  net  been  *uA  aa  to  gin 
anr  eoDeiatencjr  or  validity  to  the  pratonded 
ureemenU  of  1710,  1711,  and  1718,  or  ^bar 
of  them.  Bnt,  aa  that  qneatlon  of  poaaaaaii 
■ot  now  on  triaJ,  I  preauma  that  the  rafan 
I  bava  made  to  tba  diargea  In  the  Mil,  upon  this 
head,  are  enough  to  aupport  oar  objection  to 
the  pie*  and  anawer  for  Inauffleiency,  in  not 


a  alway*  vary  reluctant  to  en- 
It  with  bar  powerful  neighbor. 
_.  Dt,  that  the  part  which  daaaa- 

Auaette  huielf  aoted,  from  the  time  that  the 
•iror  waa  dlaoovered  in  1740,  waa  th*  (Uef 
eauae  that  Rhode  bland  did  not  aoosar  adopt 
atronger  maaanraa  for  enforcing  bar  right.  For, 
the  eommlttaee  whieh  UaaaMhoaetta  continued 
to  appoint  and  keep  up,  althonA  thay  parried 
the  ebin  of  Rhode  laland,  /M,  by  tempoiiaing 
with  bar  eommltteaa,  and  leading  tliem  along 
~  d  to  period,  they  eseonraged  the 


pecUfli 
finally 


n  thai 


e  appal 

tie  the  Vim  Mcordtag  to  the  diarten,  whldi 
they  ware  aatiaHed  lad  not  been  dmie,  but 
itoAlt  to  ba  done. 

It  ini^  to  be  rveoUeoted,  alao,  that  during 
•n  that  period,  the  mme  oaatrnveray  exlated, 
aad  waa  carried  on  betwaea  Maaaaohuaetta  and 
Oonnectieut,  na  two  eomplaliuuit  Stotea  eo- 
eparated  together,  particularly  In  the  meaaure* 
token  to  brinjt  their  eomplunta  bafore  the 
Ung  In  aannofl.  CJonnaetlent  waa  the  largo- 
and  mere  Influential  eolony,  and  Rhode  bland 
vary  properly  axpeeted  har  to  take  the  lead  in 
the  eomBMM  eanaa,  rriyiag  upon  her  efforto  to 
brfBg  Miwaahttaerta  to  Juatlea.  But  dnrlngall 
that  period  there  wae  never  any  aequlaaeenee  hj 
Rhooa  laland  any  mora  than  by  Connecticut,  in 
the  wrongful  poaeeaaion  of  MaMaohuaetta; 
both  wloB&i,  at  Stotea,  aaually  and  eenatantly 


.  Rhode  bland  bad  gcwd  reaaon  1 
hope  that  har  elalma  (raating  upon  tba  aame 
baaia  aa  thoae  of  ODunecticut)  would  alio  be 
lietened  to^  and  bar  ritditf  raapeeted  by  Maaaa- 
ehnaetta.  And  aoooidlnglv  oonunitteea  were 
ao^  afterwarda  appointed  by  the  two  Btatea  to 
make  a  Battlement  between  them.  And  thoae 
aommftteea  eontinned  their  eonfereneee  nntU 
no  long  Una  before  the  eoaunencament  of  thia 
auit.  Oeariy,  UaaaaohnaetU  had  aa  good  a 
preteaae  for  letting  jip  har  long  poeieaaion 
againit  OnuMettcnt  ae  aha  can  now  have  for 
Betting  it  np  againat  Rhode  laland,  and  bettari 
for  the  agreement  made  In  1718  by  their  «ai' 
nltteei,  adopting  the  eame  pretended  Wood- 
ward and  SaSny  Station,  aa  did  the  Boibnrr 
nnmmittana  in  our  oaae,  that  agreement  waa 
eoBflrmed  and  ratified  by  aolenui  acta  of  both 
gorammenta.  Bnt  Connaetient  would  not  eon- 
aant  that  a  pcaaeaaiou,  wrongful  in  tta  eoM- 
mencement  and  eontinnaiiee,  and  alwaya  pro- 
taated  againat,  ahould  ba  uaed  to  aupport  an 
agreement  obtained  bj  unfair  meana,  and 
under  wUdi  that  noaaaiaton  had  been  nnjuatly 
held.  And  Haaaadiuiatta  acquieaoed  In  the  ob- 
jaeticm,  and  alNwdoiied  the  pret«~"  '  ~" 
eeeaian.  Can  aha  now  revive  the  ai 
againat  the  other  oopartner  SUte, 
aba  bad,  at  tbe  aame  tlna,  preeiaely  the  a 
nmtrovenyT 

The  conikael  baa  dwelt  and  labored  upon  thia 
allegation  of  poaeeedon  aa  if  the  mere  fact  of 
poaaeeeiim  waa  the  only  thing  be  bad  to  eatob- 
Hah,  and  baa  read  a  part  of  our  UU  to  abow 
that  that  tect  ia  admitted  bj  the  plaintilTi 
and  thia,  he  tUnka,  eettlea  the  whole  matter) 
keeping  out  of  aigbt  the  facta  diarged  by  way 
<rf  revUeation  In  Uia  bill  (in  eonformity  to  tbe 
|na«tiee  in  equtty)  in  Kvoldanea  of  the  admitted 
poeaaarien,  ahowing  that  the  alleged  poaaeaakn 
ws«  unfairly  obt^ad,  had  been  nnjuatiy  eon- 
tinned,  and  always  protaated  againat.    Thia  ia 


with  whom 


the 


b 


defect  of  the  plea  itaelf. 

"le  ouy  beta  upca 
an.  The  f  aet  of  poa- 
by    the    replloation. 


whidi  an  laaue  m^CTtal 
aaaaiaw  being  admitted 
makaa  bo  part  of  the  iaaue  to  be  joined.  The 
teeta  charged  in  avoidance  'of  that  poa-  [*X4B 
aaaalon,  an  tbe  only  facta  to  be  put  in  luue,  ao 
far  aa  noeaaaaloQ  makea  part  of  the  bar  matter 
pleadeC  Aa  well  might  a  defendant  who  pleada 
a  releaaa  In  bar,  to  which  tbe  plaintiff  rr-"- 


tttng  the  ezeeathm   of   thenlcaaa,   but 

jtagthat  it  had  been  obtained  by  fraud)  u 

wall  m%ht  the  defendant  refuae  to  have  any 


charging  1 


J  upon  the  charge  of  fraud,  and  atUl  Inriat 
upon  Ua  naked  releaaa^  beeanae  the  exeeottoo 
of  tt  la  adndtted. 

It  haa  been  aaaertad  Uiat  Rhode  bland  was 
_)ver,  for  a  alnglo  moment,  in  poaaeirion  of 
the  territory  In  queetion.  Thia  la  aayias  too 
much.  Whan  the  Rhode  blandara  ware  drlvas 
from  HaaaaAuaetta  becauae  they  were  Baptiato 
and  Quakers,  they  purcbaaed  of  the  naUv*  pro* 
prietora,  and  honestly  paid  for  that  part  of  the 
Narraganaet'a  eountry  which  waa  beyutd  the 

griadMtion  of  the  boatlle  eohmy)  and  there 
ey  eoloniaed  and  took  poaaeaiion  of  tbe  coun- 
try in  MBS,  106.  In  IMS  thay  obtained  tMr 
■nt  dartor,  and  their  bat  in  laU)  eo«lfming 


SuTBEia  Corai  ar  ^tbk  Ummt  Btvam. 


tMr  pnrcIiAM  from  the  nktive  propriatdrs, 
and  ereetiug  them  Into  m  colonT,  botuided 
north  on  the  charter  lUie  of  MaataeliUMtta  col- 
ttny.  If  certain  persona  (whateTer  their 
namea)  did  go  into  the  wilileraesi  In  1842,  and 
did,  aomewhare  or  other,  let  Qp  a  itake,  and 
leave  it  standing,  that  act  did  not  interfere 
with  the  rigfata  of  anjbodf.  If  the  Maau- 
ehnaetta  Colony  bad  any  agency  in  thai 
(which  nohow  appeara,  nor  ia  athgad  in  tba 
plea),  ihe  certainly  did  not  pretend  to  take  any 
poaMHion  adveraeiy  to  the  king  or  the  king's 
grant  to  Rhode  bland.  Rhoda  luand,  therefore, 
w>a  dearly  in  poueaalou,  at  least  down  to 
ITIO,  1711,  the  date  of  the  agreement  between 
Dudley  and  Jenekea;  as  to  the  posseaaion 
wUeh  Mtsaaohnaetta  then  obtained,  how  she  ob- 
tained and  how  retained  it,  I  have  already  snl- 
fiolHitly  commented  upon;  more  than  suffldait* 
]j,  for  tke  purposes  of  tUs  argument  upon  the 
BUfltdeney  of  the  defendant's  plea. 

Sundry  passages  have  been  read  from  Vattel 
to  show  ue  sacred  character  of  treatiea  and 
mmpaota  between  sovereigns.  Who  ever 
doubted  io  self-evident  a  proposition  t  But 
What  are  those  treaties  and  compacts  which 
ara  so  obligatoi7t  They  are  lueh  as  are  just 
and  unimpeachanle;  executed  fairly  and  freely; 
without  suegMtio  falsi  or  sappresslo  veri;  free 
from  tke  cnarge  of  Imposition,  or  undue  prac' 
ttee,  or  unjust  advantage.  Is  there  anything 
to  be  fonna  in  Vattel  that  enjoins  the  observ- 
anee  of  a  eompaet  of  a  different  character 
from  this;  much  more  the  confirmation  of  such 
a  compact  when  made  by  agents  acting  under 
a  gross  mistake  of  facts  t  I  am  unable  to 
eomprehend  the  doctrine  which  would  apply 
different  rules  and  principles  of  justice  to  the 
eondiKt  of  sovereigns  and  to  that  of  indi- 
viduals. Justice  herself  knows  no  such  dlstinc- 
Uoa. 

The  counsel  has  intimated  that  the  habits 
and  feelings  of  the  inhabitants  of  that  dis- 
trict would  revolt  at  being  included  within  the 
limits  of  Ehode  Island.  He  speaks  without 
authority,  and  is  wholly  mistaken.  Borne  years 
ago  a  large  and  reapectable  porUon  of  thoso 
Inhabitants,  In  a  memorial  to  the  Legislature 
146*]  of  Rhode  *Ieland,  claimed  to  belong  to 
that  State,  and  solidtod  the  Legislature  to  en- 
(oree  their  ri^t.  I  am  fully  warranted  in 
saying  that  the  mass  of  those  inhabitants  atUl 
entertain  the  same  opinions  and  wishee. 

ilr.  Webstar,  for  the  State  of  Massachusetts : 

The  colonial  grant  of  Jamea  L  of  England, 
at  tke  IHymouth  colony,  waa  on  the  3d  of  No- 
vember, 1(181.  The  grant  was  for  all  the  lands 
lying  between  the  fortieth  and  forty-eighth  de- 
grees of  north  latitnda,  extending  westwardly 
from  the  ocean.  On  the  19th  of  Uarch,  1428, 
the  conneU  of  Plymouth  made  a  grant  to  the 
Massachusetts  settlers  of  the  territory  dea- 
ttned  to  form  the  Colony  of  Massachusetts. 
This  grant  waa  of  all  the  lands  lying  between 
Ihe  Menimae  River,  on  the  north,  and  three 
bIIm  south  of  Charles  River,  from  the  Atlantic 
or  Western  Ocean,  on  the  eaat  part,  to  the 
South  Sea  on  the  west  part.    This  grant  waa 


ta  the  grant  of  the  council  of  Plymouth  to 
HassachUBctta.  Charles  River  waa  so  called 
after  IS25,  and  before  1028.  At  that  time  there 
-was  Mit  a  wbH*  nan  la  Maaaaobusettv    U  la 


a  very  fanportant  tact,  and  lies  at  the  fonnda- 
tion  of  the  question,  in  this  ease,  that  at  tha 
period  referred  to,  the  boundary  threo  milea 
south  of  Charlee  River  was  flxed  when  that 
river  had  never  been  ascended  by  the  colonistai 
three  milee  from  its  mouth.  The  first  eettlo- 
ment  made  by  the  colonists  was  in  Salem.  It 
waa  made  by  Qovomor  Endieott.  Boston  waa 
not  settled  until  1630,  and  until  that  year 
Charles  Biver  was  never  ascended. 

The  facta  stated  in  the  plea,  and  which  an 
admitted  by  the  complainants,  are,  that  in  IMS 
Woodward  and  Saffrey's  monument  was  set  up 
to  establish  a  aonth  line  for  Ifaasachusetta. 
This  is  clearly  and  distinctly  stated  in  the- 
early  part  of  the  plea. 

This  brings  us  to  the  fact  thit  flftocu  yeaia 
after  the  settlement  of  Uassachusetto,  the 
monument  was  established,  and  was  known  and 
notorloos.  This  was  the  position  ostablished 
for  the  boundary  line  of  the  colony;  and  it  ia 
important  to  uk,  if,  by    this    Ime,    Massa- 


her  territory,  on  whose  territory  did  ■ 
eroachl  Not  on  that  of  Rhode  Island;  for  the 
Colony  of  Rhode  Island  did  not  then  exist.  She 
must  have  encroached  on  the  territory  of  ihe 
crown  of  England.  This  state  of  thion  re* 
mained  until  16SS,  when  the  Colony  of  Bhodu 
Island  was  established. 

Charles  IL  djd  not  grant  the  territory  whioh 
composed  the  colony  of  Rhode  Island  by 
metes  and  bounds,  ether  than  dedaring  th? 
north  line  of  the  colony  to  be  "on  the  north,  or 
northerly  by  the  south  or  southerly  line  o( 
Massachusetts  plantations." 

The  colonies  established  by  those  grants  dici 
not  hold  under  the  King  of  England.  The  Ian 
guaga  of  tltO  grants,  in  express  terms,  exduded 
this.  They  were  grants  in  "free  and  common 
socage."  When  Rhode  Island  received  her 
territory  by  the  grant,, she  received  it  bounded 
by  the  southwardly  line  of  Massachusetts. 
'D'is  was  an  'acknowledgment  of  the  [*a47 
boundary.  Now,  after  the  lapse  of  one  hun- 
dred and  ninety-eif[ht  years  of  full  and  uii- 
interrupted  possession  by  MansachuBetta — as  a 
colony  until  1TT6,  and  as  a  State  up  to  the 
preaent  period — dM  seeks  to  drive  Maasa- 
ebusetts  back  from  this  line,  and  to  take  from 
tignty  and  dominion  over  three  miles 
of  territory. 

Why  is  this  effort  madel  Why  is  this  dis- 
turbance of  the  quiet  and  unmolested  posses- 
sion by  citizens  of  Massachusetts  claimedT 
Not  because  Rhode  Island  has  a  boundary  dif- 
ferent from  that  by  which  she  has  hitherto 
been  restrained.  She  bad  no  righta,  whui  the 
colony  was  established,  other  than  to  the  lint 
now  existing  between  the  two  States.  All  she 
has  of  boundary  or  of  territory,  are,  by  the  a 


press  tarms  of  her  grant,  secondary  to  those  of 
Massachusetts.  She  goes  up  to  tha  southerly 
line  of  Massachusetts,  and  there  she  must  stop, 
now,  as  heretofore. 

The  case  presented  to  the  court,  on  the  bill 
and  answer,  is  that  of  a  second  grantee,  taking 
his  boundary  from  a  prior  grant;  and  who, 
aftor  the  lapse  of  one  hundred  and  ninety-eight 
years,  seeks  to  disturb  the  line  mo  long  existmc 
and  recognised  between  the  prior  grantee  ana 

On  what  ground  is  this  attempt  made!  It  is 
said  the  boundary  was  Oxed  by  mlstaka.    Bat 


1UU 


Tub  Statb  of  Rhode  Island  t.  Tbi  Stats  or  Mubachubctts. 


Bn 


the  SUte  of  Massachusetti  does  not  kcknowl- 
cdge  uiy  mislKkc,  uitle»e  it  U  found  in  the  faet 
that  b«T  true  sauthem  boundftr}>,  if  it  luul 
been  correctly  run,  would  be  yet  more  Boutb 
tlum  that  fixed  bj  the  Woodward  and  SaSrey 
Station.      Going    higber    up    CbariM    Biver,   a 

Kint  far  aoutb  of  that  station  could  have 
ED  found,  which  would  have  full;  auwered 
the  boundary  described  in  the  colonial  ^lant,  of 
a  line  three  milea  aouth  of  Charles  River. 

How  u  it  fought  to  maintain  the  position 
that  the  Woodward  and  BaSrey  SUtlon  u 
(DMO  than  three  mile*  louth  of  Cliarles  Biverl 
tt  ia  aaid  that  "AUU  Brook"  and  "Whiting's 
PMid"  are  not  parts  of  Charlea  RiTsr. 

It  ia  important  to  bear  in  mind,  as  has  been 
■tated,  that  when  the  station  was  Ozed,  but 
little  of  Charles  River  was  known.  The  object 
of  the  grant  was  to  give  to  the  colonists  the 
benefit  of  all  the  wat^s  of  Charles  River;  and 
the  station  was  Sxed  in  this  view  of  the  sub- 
ject. "Mill  Brook"  and  "Whiting's  Pond" 
formed  branches  of  the  river,  as  waa  then 
understood,  and  has  ever  since  been  so  cod- 
■Idered.  The  question  now  before  the  court 
ia  identical  with  that  which  now  disturbs  the 
hanuonv  of  the  United  States  and  England, 
aa  to  ue  northern  boundarj  of  the  Stato  of 


under  the  provisions  of  the  Constitution  of  the 
United  States.  By  what  code  of  laws  ia  It  to 
be  decided  t 

There  were  no  provisiona  in  the  articles  of 
oonfederatiou,  nor  are  there  Auy  in  the  Coniti- 
tntion  of  the  United  States,  prescribing  the 
modes  or  rules  of  proceeding  in  such  a  ease: 
nor  are  there  an;  laws  of  the  land,  or  rules 
of  court  to  regulate  sueh  a  procedure,  except 
B48*j  *ks  to  the  notice  of  tne  institution  of 
the  suit.  In  the  historj  of  the  world  there  is 
no  account  of  a  aimilar  pnKieeding  in  any 
court  of  judicature^  No  adjudication  of  such 
»  eontroversy  is  Icnown  in  auj  court  of  the 
world.  If  any  determination  of  the  case  to  be 
nada.  It  must  be  under  the  law  of  nations. 

Will  this  court  oonsider  the  oaae  as  one  be- 
tween individuals:  a  question  of  eoatraet;  and 
to  be  eonsidered  by  the  court  with  a  view  to 
enforce  the  contract,  as  if  it  were  between  two 
eitiiens  or  two  individuali,  parties  to  the  con- 
troveisyl  No  State  in  the  Union  would  sub- 
mit to  such  a  view  of  the  case.  Its  rights,  as 
a  sovereign  State,  are  deeply  involved  in  this 
qnastion.  The  rights  of  the  citisens  to  the 
gavemment  under  which  they  were  bom;  to 
tlu  laws  which  they  have  assisted  to  make; 
and  under  which  they  have  always  lived,  and 
desire  still  to  live;  under  which  they  have 
acquired  and  hold  their  property;  an  to  be 
aobmittcd  to  the  eourt. 

The  biU  filed  by  the  State  of  Rhode  Island 
ealla  on  the  court  to  change  the  allegianee  of 
a  large  number  of  the  dtisens  of  Massa- 
chusetts; to  oblige  them  to  submit  to  a  differ- 
ent body  of  laws  than  those  which,  by  th^ 
own  choice,  have  heretofore  governed  them;  to 
dismember  a  State;  and  this  on  the  ground 
that,  nearly  two  hundred  years  ago  a  mistake 
wae  made  in  fixing  the  boundary  line  between 
the  two  contending  sovereignties.  A  possession 
of  one  hundred  and  ninety-eight  years  is  thus 
to  be  disregarded;  and  all  the  rights  of  oftisen- 
ship,  all  the  ri^te  «f  property,  all  the  affae- 
!•  bad. 


tione  of  the  people  to  the  State  of  thdr  birth, 
education,  and  prosperity,  are  to  be  set  aside. 

No  complaint  is  made  that  the  controversy 
between  the  parties  to  this  case  is  presented 
by  a  bill  in  equity.  It  was  proper  to  do  so; 
but  this  does  not  change  the  rules  by  which 
:ase  is  to  be  decided.  A  court  of  equity  re- 
stores the  consideration  which  has  been  paid 
by  a  party  to  a  contract,  when  It  rescinds  the 
contract.  Will  this  court  break  up  the  compro- 
mise which  was  made  by  Maasachusette  with 
Rhode  Island,  and  return  to  Massachusetts  the 
one  mile  of  her  territory  which  was  given  by 
her  to  Rhoae  Island  when  the  compromise  was 

This  ease  must  be  discussed  and  settled  upon 
principles  which  will  have  the  sanction  of  the 
whole  civilized  community.  What  can  be  more 
extraordinary  and  unusual  than  an  attempt, 
after  the  lapse  of  one  hundred  and  ninety- 
eight  years,  to  open  a  question  on  the  ground 
of  a  mistake  by  the  parties  who  had  at  that 
long  by-gone  day  adjusted  the  controveny,  in 
which  adjustment  the  mistake  is  alleged  to 
have  been  made.  Louis  XIV.  broke  a  treaty 
solemnly  made,  on  the  ground  of  a  mistake  in 
the  negotiators  of  the  treaty;  and  all  Europe 
was  involved  in  war.  The  remarks  of  Voltaire 
on  this  act  of  the  Kin^  of  France,  will  apply 
to  the  ettempt  made  in  the  case  before  tnis 
court  by  the  State  of  Rhode  Island. 

The  State  of  Hassachusetts  has  a  right  to 
call  upon  the  complainants  for  a  ease  in  which 
a  natural  and  aaeertained  boundary,  Icnown  and 
acted  upon  for  so  long  a  period,  has  been  dis- 
turbed. Look  at  'the  question  pre-  [*84t 
sented  for  the  consideration  of  the  court  by  tbe 
agreements  between  tbe  pommissioners  of  the 
two  colonies,  while  they  were  colonies;  and 
which  had  the  acquiescence  of  the  leglelatures 
of  both  tbe  parties.  These  are  all  eUted  in 
the  plea.  It  is  alleged  by  Massachusetts  that 
there  is  a  boundary  between  her  and  Rhode 
Island  of  one  hundred  and  ninety-eight  years' 
standing;  that  this  boundary  was  established 
by  competent  persons  in  1710,  and  again  in 
1717;  and  from  1710  to  the  present  time, 
Massachusetts,  as  a  colony  and  as  a  sovereign 
State,  has  held  tbe  territory  now  olaimed  from 
her.  Can  a  better  reason  against  the  removal 
or  change  of  a  boundary  be  given  by  any 
State  I 

Is  not  this  a  good  diplomatic  answer  to  the 
claim  of  the  State  of  Rhode  Islandl  One  sov- 
ereign and  independent  State  asks  territory 
from  aaotber  State,  of  equal  rank  with  her- 
self. She  ii  met  by  tbe  fact  that  the  territ«7 
asked  has  been  In  possession  of  the  State  from 
which  she  asks  its  surrender  for  nearly  two 
hundred  yean.  This  should  settle  the  qnestion 
between  the  States.  Established  boundaries  for 
one  hundred  years  would  not  be  disturbed  be- 
tween nations,  with  tbe  ooneent  of  other  na> 

What  was  the  mistake  asserted  to  have  been 
made  by  the  commissioners  of  Rhode  Islandl 
It  is  said  they  were  misinformed  as  to  the  dis- 
tanee  of  Woodward  and  SafTrey's  SUtton  froa 
Charlea  River.  It  is  admitted  by  tbe  com- 
plainant that  the  commissioners  of  Massadra- 
setts  acted  in  good  faith;  and  yet  the  agne- 
ment  is  to  be  cancelled. 

Fraud,  actual  fraud,  would  not  set  aalde  an 
agreement,  after  so  mueb  time  had  elapsed.    If 


K  Comr  or  TBB  Uhited  Btai«s, 


»  pMty 
ctnan  ti 


itj  bM  slept  on  Ui  MM,  or  h»a  anffered 
n  to  met  nnder  tbe  belief  thkt  the  lubject 
■  fullf  and  flnallj'  ■xTAnged,  court*  of  equitj' 
would  Dot  Interfere  after  nesrlv  two  centuries 
had  gone  by;  uid  property  had  been  aequired, 
dvil  rights  asserted,  and  undisturbed,  during 
the  whole  of  that  long  period.  Although  no 
Mtempt  la  mads  to  ehange  or  affect  the  tenures 
of  property,  the  dvil  ririita  of  tbouiandi  are 
to  M  chained,  and  tranuerred  to  another  gor- 
«niineat  to  which  thsj  are  strangers. 

Again,  aa  anthorlty  for  the  grant,  bj  the 
Mvrt,  of  tho  object  of  ths  eoniplalnant's  bill, 
la  aakad  tor,  miere  is  ths  ease  in  which  such 
relief  has  been  sought  t  Wliere  is  the  instance 
la  wfaidi  it  has  been  giTsnt  It  is  true  that  ou 
tka  application  of  Bhoda  Island,  oommlsair 


kkT*  at  different    tlmsa    bsen    appointed    by 
HMsachusetti,  and  thoaa   commissioners   have 
*  appointed  on  hsr  part. 
»  of  prooeeding  between 
Bute    muat    be    heard, 


ms  la  a  proper  e 


Bnbjei 


..  _)  aettled  wKhout  delays  and  grare 
aideraUon.  Respect  is  always  to  ba  gifsn  to 
iqipUcstioBB  by  States  to  oUier  polltioal  com- 
nmnitie*.  But  with  all  this  eonitasy  and  just 
regard  to  the  dinity,  and  just  right  of  Uta 
State  of  Rhode  Island  to  be  respected,  the 
8tat«  of  Massaohusstts  has  never  receded  from 
the  line  established  by  the  Woodward  and 
Baffrey  Station.    Those  acts  of  oonciliatioD  and 


SBO*]  *intamational  drillty,  do  not  affect  the 
ureemsnts  of  ITIO  and  1781;  it  being  admitted 
nMt  the  posMseion  of  Masaachnsetts  is  in  exact 
harmony  wtth  them. 

Thus,  in  international  law,  the  ease  is  against 
Bliode  Island. 

But  we  are  willing  to  eonsidsr  the  ease  ai 
one  to  be  deddsd  by  ths  rules  of  equity  plead- 

The  eomplainant'a  bill  would  have  been  bad 
Ml  a  dsmnnw',  in  a  eonrt  of  equity,  because  It 
sets  Out  a  bar  to  tha  defendant's  cmse,  and  doe* 
not  Mt  oat  auaMsnt  to  destroy  it.  Posses- 
rion,  in  ft  eonrt  of  eqaity.  Is  aa  certain  a  title 
l«  land  as  in  a  eonrt  of  law.  It  is  now  hr" 
that  a  pnrty  may  defend  himself  in  equity 
poassaafen,  as  well  as  at  law.  Elmondorf 
Turtor,  10  Wheat.  IG8;  6  Oond.  Bep.  4,7. 

ft  is  to  b*  considered  by  the  court  that 
•TerrUtlng  stated  in  the  plea  is  true.  This  is 
tha  neossaary  oonsequence  of  th«  position  In 


it  la  admitted  ths  agreements  between  Rhode 
iBland  an4  Maaaadinsotta  of  ITIO  and  1721 
were  Ur,  asd  were  made  with  fnll  knowledge 
d  the  subject  of  tha  agreements,  or  with  a 
fall  opportunity  to  obtain  sudi  knowledge. 
PotswsJoD  accompanied  those  agreements,  taid. 
was  ontirely  consistent  with  them;  and  they 
have  nsT*r  been  resdnded  or  absadoaed. 

lUa  teings  baek  the  argument  to  ths  aos*- 
Hon  of  mistake.  It  1*  said  that  the  riea  shuts 
«nt  Rhode  Island  from  hsr  proof.  But  Rhode 
Island  can  prove  nothing  more  than  she  has 
stated  In  her  bill.  Tak*  all  that  U  stated  in 
the  bill  ta  be  true,  and  Uassachusetta  allege* 
It  Is  Aot  sufficient  to  set  aside  the  agreementa. 

This  court  cannot  Icnow  mors  than  the  eom- 
islssionars  <m  behalf  el  Rhode  lalaad,  and  na 

if 


rd's  Pleading,  200;  Beames'  Equity, 
mon's  Bep.  IBS;  'Cooper's  [*S»1 
1-  G  Hadd.  Rep.  S28,  330;  Adams  v. 


behalf  of  Uassaehusetts,  kn«w  In  ITIO.  The 
ground  of  tha  assertion  of  mlstaks  is  not  suf- 
ficient to  open  the  controversy. 

Can  controversies  t>e  never  settled  when  par- 
ties say  there  has  been  a  mistake  t  8  Powell 
on  Contracts,  00.  The  unressonablSDess  of  a 
contract  is  not  a  ground  to  set  it  aside. 

Another  well  eatablisbed  principle  is,  that 
when  a  thing  is  doubtful  and  nncwtain,  a  aet- 
tlement  between  tha  parties  Is  conclusiva. 
PoweU  on  ContracU,  ISS;  I  Ves.  Sen.  408;  1 
Story's  Equtty,  163;  1  Madd.  Chan.  Piact.  «, 

It  Is  said  the  defendant  hss  not  answered  the 
bill:  but  this  is  the  very  question  before  tho 
court.  The  plea  and  answer  of  tfas  defendant 
are  now  under  examination,  and  it  will  be  for 
th*  court  to  dsdd*  npon  thrir  suBIoleney,  and 
wtwthsr  they  will  sustain  the  defendant's 
claim  to  be  dUmissed  from  any  further  action 
in  the  ease.  If  the  party  had  deemed  the  plea 
insufficient,  he  might  have  excepted  to  it,  and 
have  brought  in  other  matter.  This  he  has  not 
done;  but  he  asks  the  court  to  decide  on  the 
iniuOicleDcy  of  the  plea  and  answer.  This  is 
altogethor  irregular.    1  Story's  Equity,  S2S,  *r- 

(S(;  MItford's  P'     *' " *  "— " 

248;    1  Vernon's 

^ulty,  264;  G  Hadd.  Rep.  1 

Thrope,  4  Johns.  Oh.  Rep. 

What  ts  It  that  the  defendant  should  bavs 
denied !  The  rule  of  a  court  of  equity  Is  that 
the  plea  or  answer  should  deny  the  final  result 
of  all  the  allegations;  not  each  particular  mat- 
ter which  may  In  itself  ho  true.  The  permis- 
sion which  is  given  to  the  defendant  to  deny 
the  whole  charge  of  the  bill,  la  essential  to  the 
existence  and  validity  of  a  plea  in  bar,  Beames* 
Equity,  87  i  B  Brown's  ParL  Cases,  GG2;  GU- 
bert's  Eqaity,   184;   Cooper's  Equity,  32g. 

liiere  must  be  somethmg  not  denied  by  th* 
plea,  upon  which  the  court  can  give  a  decree 
tor  the  plaintiff.  If  there  is  not  enough  left 
undented  suffldent  to  make  a  caae  for  relief 
or  recovery,  none  can  be  granted.  The  plain- 
tiff might  allege  twenty  facta,  either  quite  im- 
material, or  even,  perhaps,  material  in  some  d*> 
eras,  or  as  matter  of  evidence,  which  the  de- 
fendant could  not  deny.  For  instanna,  ths 
oomplainant  avers  that  Dudley  and  Jenekee 
did  not  go  on  the  ground  to  examine  it.  The 
defendants  are  not  obliged  to  deny  that;  for 
the  agreement  may  b*  good,  if  fair,  though  tha 
fact  were  as  is  averred.  Bo  the  bill  avers  the 
discontent  of  Rhods  Island,  an  ex-parte  line 
having  been  determined  upon.  That  may  b* 
•0,  but  that  doe*  not  set  aside  the  agre«m«nt. 
Massschusetts,  it  is  asserted,  appointed  com- 
missionei*  to  meet  commissioners  appointed 
by  Bhoda  Island.  That  may  be  so,  but  th* 
agreement  was  in  full  operation. 

Everything  alleged  to  have  happened  after 
1710  is  calM  for,  for  ths  purpose  of  proving 
some  waiver,  recession,  or  abandonment  of  tha 
agreement  If  that  wen  not  the  design.  It  had 
DO  object. 

Now,  the  plea  msets  and  denies  the  gensinl 
fact,  which  all  these  things  are  said  to  prove. 
Denying  the  gsneral  fact,  we  need  not  dntj 
each  of  th*  circumstances  relied  upon  as  proM. 
Thar*  is  a  difference  in  thii  respect  between 
the  case  now  before  the  court,  and  a  case  where 
fraud  is  charged.  Any  fraud,  little  or  great, 
«ltis*«ai  avssj  —*-*-«»  doe*  aot.  Aay  one  dr- 
Pacera  14. 
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•moonttng  to  fnud,  provei  fraud. 
oappooe  uie  eomplainaiit  had  charged,  in  direct 
tern*,  an  abandonment  of  tbe  agraenient  of 
I710i  ft  would  have  been  enough  (or  tbe  de- 
fandant  to  have  denied  the  abandonment  iu 
ganeml  temw. 

Mr.  Chief  Jtutica  Tasej  delivered  the  opin- 
Imi  of  tin  court: 

When  thi«  case  was  laat  before  tha  court, 
Haaeacbueetta  lud  not  made  her  eleetioo 
whether  ahe  would  continue  her  appearance  to 
the  suit,  or  withdraw  it  according  to  the  leave 
preTioufil;  granted.  She  ba«  tinee  that  time 
aoade  her  election,  bj  putting  in  her  plea  to 
the  amended  bill  of  the  complainant;  and  both 
pATtiei  are  now  regularly  before  the  court. 

In  the  present  etege  of  the  caea,  the  qneS' 
tion  li  upon  the  lUOiciencf  of  the  plea,  aa  ( 
bar  to  the  relief  aought  by  tha  eomplainant'i 
bllL  The  object  of  the  bill  ia  to  eetabliah  the 
boundary  between  the  two  States,  according  to 
their  reepective  chartera,  and  to  be  raatorad  to 
the  ri^t  of  Jurisdiction  and  eoTerelgnty 
tfti*]  that  portion  of  her  'territorj  of  which 
•he  allege!  that  Ibasachuaetta  haa  unjustly 
depriTed  her. 

The  bill  etatei  the  Tarioue  charters  from  tha 
crown  to  the  eolouies  of  Masaochueetta  and 
Rhode  Island,  from  1621,  to  1891;  and  avers 
that,  by  virtue  of  the  charter  of  Rhode  laland, 
the  boundary  between  her  and  Ibstachusetta 
was  a  line  mo  eaat  and  west,  three  miles 
south  of  Charles  River,  or  any  or  every  part 
thereof;  that  the  place  of  the  said  line  being 
unsettled  and  in  dispute  between  the  two 
eoloniea,  commissioneTB  were  mutually  ap- 
p<riiitad  to  ascertain  and  settle  it;  that  these 
aommiBsioners  met  hi  1710;  and  that  the  com- 
miasimiers  of  Massachusetts  then  represented 
that  a  certain  Nathaniel  Woodward  and  Solo' 


toon  Saffrey  had,  a  long  time  before,  ascer- 
tained the  point  threa  idlea  south  of  Charles 
Rirer,  and  had 


9,  and  believing  them  to  be 
true,  entered  into  the  agreement  of  1710,  which 
Is  recited  at  large  In  the  bill,  and  which  adopts 
tha  placa  marked  t^  Woodward  and  Saffrey  as 
tha  emnmeneement  of  the  line  between  Massa- 
droaeits  and  Rhode  Island. 

Ths  Mil  furtiter  states  that  no  mark,  stalM, 
or  monument  at  that  time  existed;  and  that 
the  persons  who  consented  to  the  pretended 
ureement,  did  not  go  to  ths  place  where  it  was 
uiegad  to  have  been  set  up,  nor  make  any  sttr- 
vaj,  nor  take  any  measures,  to  ascertsla 
whatnar  the  plaoa  was.  In  fact,  three  miles,  and 
no  more,  sonth  of  Cliarles  River. 

That  the  said  agreement  was  nsver  assent«d 
to  or  ratllted  by  the  colony  or  tha  State  of 
Rhode  Island,  and  that  the  tract  at  one  mils  in 
breadth,  referred  to  In  the  agreement,  wms 
never  conveyed  to  or  enjoyed  by  the  town  of 
!hoTldence,  or  the  Colony   of   Rhode   Island 


Waodward 

any  marks,  stakes,  or  other  memorials,  accord' 

Ing  to  ths  terms  of  tha  said  pretended  acrsa- 


The  bill  then  proceeds  to  state  the  continu- 
ance of  the  oontroveray  about  the  boundary, 
snd  the  appointment  of  comniissioners  by  both 
eoloniea,  lu  1717  snd  171S;  that  they  met  in 
171B,  snd  that  tbe  like  representations  ^thoss 
charged  to  have  taken  place  at  the  former 
meeting  of  the  commissioDcrs,  were  again  made 
by  the  commissionera  of  Massachusetts;  that 
the;  were  acain  believed  by  the  commisaionen 
id,  and  the  agreement    of    tha 


length.  The  complainants  aver  that  the  eom- 
mieaioners  did  not  go  to  the  plaoe  whera  tha 
stake  was  alleged  to  have  been  set  up,  or 
make  any  survey  in  relation  to  this  agreement. 
These  averments  are,  in  substance,  the  same 
with  those  made  in  relation  to  the  agreement 
of  1710.  The  bill  then  sets  out  an  order  of 
the  General  Assembly  of  Rhode  Island,  direct- 
ing ths  return  of  the  commissioners  *to  [*SKS 
be  accepted  and  placed  to  record  on  the  colony 
book;  but  the  complainants  aver  that  the  last- 
mentioned  agreement  was  never  ratified  by 
either  Rhode  Island  or  Massachusetts. 

The  bill  then  sets  out  the  running  of  the  line, 
under  ths  belief  on  the  part  of  the  Rhode 
Island  commissioners  that  it  was  only  three 
miles  south  of  Chsrles  River,  when  It  was  in 
fact  more  than  seven;  sets  out,  at  large,  their 
report  of  the  running,  which  is  dated  May  14, 
1719,  and  that  the  return  was  approved  by  the 
General  Assembly  of  Rhode  Island;  but  the 
bill  avers  that  the  persons  who  signed  that  ra- 
port  were  never  authorized  by  Rhode  Island  to 
~m,  agree  upon,  or  report  said  line,  and  had 
>  le^  authority  to  act  in  the  premises;  and 
lat  Massachusetts,  about  the  tune  last  men- 
tioned, wrongfully  poaeessed  herself  of  the  dis- 
puted territory,  and  has  held  It  ever  since. 

The  bill  further  states  that  the  line  run  as 
aforesaid  was  never  establiahed  by  any  act 
binding  upon  the  complainant:  on  the  contrvy, 
she  has  always  claimed  tliat  the  true  dividing 
line  was  three  miles  south  of  Charles  River; 
that  she  has  never  acquiesced  In  the  claim  of 
Massachusetts  to  a  different  line;  and  that  the 
claim  of  Rhode  Island  was  publicly  and  fra- 


proeeedlngs  of  Rhode  Island  before  mentioned, 
were  founded  on  the  mistaken  belief  that  tha 
stake  set  op  by  Woodward  and  Saffrey,  and 
tha  Una  run  aa  aforeasid,  was  only  three  miles 
south  of  Charlss  River;  that  this  mistaken  be- 
lief continued  until  about  1749;  that  contro- 
versies exIsUng  during  that  period  between  ths 
citizens  of  the  two  ooloniee  in  relation  to  ths 
boundary,  Rhode  Island,  in  Ui*  year  last  men- 
tioned, appointed  certain  persons  to  ran  tbe 
line,  when  it  became  manifest  that  the  line  nw 
as  above  mentioned  In  1719  was  mora  than 
three  miles  south  of  Charles  River. 

The  bill  then  states  the  negotiation*  and 
other  proceedings  of  the  two  odonies  In  rela- 
tion to  this  boundary;  that  commissionsrs  were 
appointed  on  both  sides  to  run  tbe  line;  that  K 
was  actually  run,  as  now  claimed  by  the  eom- 

filainant,  by  tbe  commissioners  of  Rhode  Is- 
and,  in  the  absence  of  tbe  oommissionsrs  of 
Massachusetts;  who  refused  to  attend.  AQ  of 
tliese  things  are  particularly  set  out  In  tbe  bill, 
sad  also  that  Rhode  Island  attsmptad  to  obtala 
of  the  king  in  council;  and  tha 
44* 


Buivnn  Oocn  or  tri  UmrcD  Statss. 


fkilnre  It  MooiiDted  for  bv  the  povertj'  of  tkt 
colonj  at  that  time,  and  t&e  war  which  ihortly 
afterwarda  btok%  out  between  Franoe  and  Eng- 
landi  tliat  tba  war  of  the  RaToIution,  which 
MOD  followed,  Interrupted  and  defeated  the 
ftttempt  to  obtain  the  deciaion  of  the  king  in 
couneU;  that  in  1T8S,  the  Legialature  of  Rhode 
btand  again  took  up  the  lubjeet,  and  appoint- 
ed a  committee,  woo  reported  in  favor  of  th< 
elalm  now  made  hj  the  complainant;  that  in 
1T91,  the  two  States  mutually  appointed  oom- 
mlasionen  to  adjust  this  boundaiy,  who  met 
together  in  that  year;  and  at  that  meeting, 
the  eonunlwionen  on  the  part  of  Masaachusetta 
Mlai«wledg«d  and  alao  Mt  forth  in  their  report 
■ubaequently  made  to  the  Legislature,  that  the 
pretended    agreement    of    1719,    hereinbefore 


report  was  aecepted  bj  the  LegiiUtnra;  that 
tH  eonuaistloaers  of  the  two  States,  being  un- 
able to  agree  upon  the  boundary,  entered  Into 
«  written  agreement,  which  li  set  ont  in  the 
bill,  reeonunuidiD|[  to  the  two  States  to  submit 
the  matter  to  indifferent  men  of  the  neighbor- 
ing gtateai  or  to  unite  in  an  application  to  Cou- 
grese  to  aettle  the  same  agreeably  to  the  re- 
•pective  charters,  and  the  Constitution  of  the 
United  States;  that  the  said  commissioner!,  in 
1792,  reported  their  proceedings  to  their  respec- 
tiTe  States,  and  the  agreement  made  by  them 
aa  aforesaid;  which  said  reports  were  received 
sod  acoepted  by  the  legislatures  of  Massacbu- 
•etta  and  Rhode  island,  the  one  made  to  Mas- 
■achusetts  being  set  out  at  large,  as  sn  exhibit 
to  complainant's  bill;  that  other  eommitsio 
ware  afterwards  appointed  on  both  tides,  and 
were  continued  until  the  year  1818;  that  they 
bad  several  meetings,  but  were  unable  to  agree 
upon  and  settle  the  line, 

The  bill  then  charges  that  Massachusetts  has 
wrongfully  continued  to  hold  possession,  and 
acerdae Juriadiction  within  the  charter  bound- 
ary of  Rhode  Island;  that  the  agreements  of 
ITIO  and  171B  were  unfair  and  inequitable, 
and  executed  by  mistake,  as  before  mentioned; 
that  the  line,  aa  run.  Is  not  fn  a  west  course 
from  the  place  of  beginning,  but  Is  sonth  of  a 
west  courae,  thus  taking  in  a  part  of  Rhode 
bland,  even  according  to  the  point  alleged  to 
have  been  aaeertained  and  marked  by  Wood- 
ward and  Saffirey;  that  the  asreemente  of  1710, 
and  17IS,  hereinbefore  nniitioned,  were  never 
ratified  1^  Masaacfausetts  or  Rhode  Island;  and 
If  they  had  been  so  ratified  by  the  colonies, 
tbey  would  not  have  been  binding  without  the 
eonsent  of  tlie  king  in  eonneil,  which  was  never 
given  to  eltlier  erf  them. 

And  the  bill  concludes  wltb  an  arerment  that 
Bhoda  laland  has  onlformly  resisted  the  claim 
of  Hassaebusctte;  baa  never  claimed  or  admit- 
ted any  otlwr  boundary  than  the  one  acoording 
to  the  charter,  and  prays  for  an  answer  to  all 

•the  matten  charged,  and  to  sundry  special  in- 
terrogatories   put   In    the    bill;    and    that    the 

'SortlMm  boundarr  of  the  State  may  be  ascer- 
tatnad  and  established,  and  Rhode  Island  re- 
stored to  the  exercise  and  enjoyment  of  her 

.  right*  of  Jorlsdiotion  and  sovereignty  over  the 

'tnTTttory  to  which  she  Is  entitled  by  her  ehsiter 

'.tbDiU. 
^o   this  bfll   MaasachusetU  has  put   fai  her 
M^  tod  aaswar,  ta  whleh  aha  seU  fertk  that 


la  the  year  1«2,  for  the  pnrpoae  af  a 
ing  and  establishing  her  true  southern  bound- 
ary, a  station  or  monument  was  erected  at  K 
Gint  then  believed  to  be  on  the  true  and  real 
undary  line  of  the  said  colony,  and  a  Uaa 
continu^  therefrom  westwardly  to  Conneetient 
River;  that  the  said  station  or  monument  that 
became,  and  ever  since  has  been  well  known 
and  notorious,  and  then  was  and  ever  since  baa 
been  called  Woodward  and  Saffreys  Statlonj 
that  Massachuaett*  afterwards  held  and  poa- 
seseed  jurisdiction  up  to  this  line,  and  wUla 
she  BO  held  and  possessed  it,  about  the  year 


specting  this  'boundary  line,  and  com-  f'Sftft 
missioners  were  appointed  by  both  colonies  ta 
settle  it;  and  that  whatever  they  should  agrea 
upon,  should  forever  after  be  taken  to  be  the 
stated  lines  and  bounds;  that  the  eommia- 
iioners  met,  pursuant  to  their  snthority,  and 
entered  into  the  agreement  of  1710,  which  is 
set  out  at  large. 

The  plea  then  avers  that  the  whole  merits  of 
the  complainant's  claim  wsm  beard,  tried  and 
determined  b^  this  judgment  and  agreement  of 
the  commissioners;  that  the  agreement  was 
fair,  legal,  and  binding  between  the  partiea; 
and  was  fa  all  respects  a  valid  and  effectual 
settlement  of  the  matter  in  controversy;  ani 
was  bad  and  made  without  fraud,  covin,  ot 
spresentation,  and  with  a  full  and   equal 


way  waived,  abandoned,  or  relinquished; 
that  Woodward  and  Saffrey's  Station  was  then 
well  known  and  the  place  where  it  was  fixed  a 
matter  of  common  notoriety;  and  the  tine  ran 
therefrom  capable  of  being  shown  and  ascer- 
tained, and  the  marks,  at^es,  and  memorials 
there,  are  easily  capable  of  being  discovered  and 
renewed;  and  that  the  defendant  has  held  sad 
poesessfd  the  land,  property,  and  Jurisdiction, 
according  to  the  aaid  station  and  tne  line  run- 
ning therefrom,  from  the  date  of  the  said  agree- 
ment to  the  present  time;  without  hinderano* 
or  molestation.  The  plea  then  sets  forth  ths 
proceedings  of  Massachusetts  and  Rhode  Is- 
land, in  1717,  appointing  commissioners  to  est* 
tie  the  boundary;  the  meeting  of  these  commis- 
sioners, and  their  agreement  in  1718,  whlcdi  la 
set  out  at  large  in  the  plea;  and  which  the  de- 
fendant avers  was  accepted  by  Rhode  Island, 
and  caused  to  be  dul^  recorded,  and  that  the 
— jne  was  thereby  ratified  and  confirmed. 

The  plea  further  avers  that  no  false  repra- 
sentatione  were  made  on  this  occasion  by  the 
com  miss  loners  of  Uassaebusetts ;  that  the 
agreement  was  concluded  in  good  faith,  with  a 
full  and  equal  knowledge  of  all  the  circum- 
stances, by  the  respective  parties;  and  that  the 
aame  has  never  been  rescinded  or  abandoned; 
that  it  was  made  in  pursuance  of  the  first 
agreement  before  mentioned,  in  1700,  and  In 
completion  thereof;  the  plea  then  seta  out  at 
large  the  report  made  by  the  commisaionere  in 
1710,  stating  the  manner  in  which  the  line  was 
run;  and  avers  that  ths  report  was  approved 
by  the  General  Aasembly  of  Rhode  Island  on 
the  letb  of  June.  171S:  and  that  from  ths  date 
of  aaid  agreement  to  the  present  time,  Masaa- 
chusetts  nas  possessed  all  the  territory,  aad 
ezerefsed  jurladMion  over  the  saine,  north  •( 
Pt4ara  14. 
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Um  Mid  line,  »i  pTescrlbed  ia  the  said  agne- 
meuU  of  October,  1718,  withont  hioderkiiM  or 
aolotation. 

Th«  plem  then  atyt:  "And  the  ikld  defeod- 
•nt  doth  plead  the  iaJd  agreeinent  of  Jsnuary 
Iftth,  1710)  end  the  said  agreement  in  purau- 
uoe  and  conSrniation  thereof  of  the  22d  of 
Ootober,  1718,  and  tmmoleated  possession  ac- 
cording to  the  «anie  from  the  date  of  the  aaid 
agreement!,  in  bar  to  the  whole  bill  of  com- 
plaint of  the  aaid  complainant,  and  against  any 
other  or  further  relief  therein;  and  doth  pray 
the  judgmeat  of  the  court,  whether  the  aaid 
XSS'J  defendant  *ou^ht  further  to  answer  the 
•aid  bill,  and  that  said  defendant  may  be  dia- 
miBsed  with  coats  in  this  behalf  sustained." 

Then  follows  an  answer  in  aupport  of  the 
pl«B,  which  is  unnecessary  to  repeat.  The  plea 
waa  aet  down  for  argument  upon  the  motion  of 
the  complainant;  and  the  question  now  to  b« 
decided  is,  whether  this  plea  i«  a  bar  to  the 
mmpiainant's  bill. 

In  the  view  we  hare  taken  of  the  subject,  it 
has  become  necessary  to  set  out  in  much  detail 
the  content!  both  of  the  bill  and  the  plea,  la 
order  to  show  the  principles  on  which  the  opin- 
loa  of  the  court  is  founded.  The  contro- 
Tersy  concerns,  altogether,  the  southern  bound- 
ary of  Massachusetts,  and  the  northern  bound- 
ary of  Rhode  Island.  The  bill  sets  out  the 
judgment  given  in  16S4,  in  the  Court  of  Chan- 
cery of  England,  declaring  the  original  charter 
of  Maaeachusetts  to  be  vacated,  and  that  the 
enrollment  of  the  same  should  be  cancelled; 
and  also  seta  forth  the  letters  patent  after- 
wards granted  to  Massachusetts  by  William 
and  Mary,  in  IS91,  which  was  subsequent  to 
the  charter  of  Rhode  Island.  How  far  this 
fact  may  or  may  not  be  material,  it  would  not 
tie  proper  for  us  now  to  inquire.  We  advert  to 
it  merely  to  show  the  character  of  the  con- 
troTersy.  The  complainant  iniists  in  her  bill 
that  Massachusetts  has  encroached  upon  her; 
and  instead  of  coming  three  miles  south  of 
Charles  River,  for  the  southern  line,  the  one  to 
which  she  claims  and  holds  is  more  than  seven. 
The  defendant,  it  will  be  observed,  does  not,  in 
her  plea,  deny  that  the  charter  line  of  Mas- 
•achusetts  is  such  as  .the  complainant  de- 
•eribea;  nor  does  the  defendant  deny  that  the 
line  to  which  Massachusetts  now  holds,  and 
to  which  she  insista  that  she  has  a  right  to 
hold,  is  four  miles  further  south  than  that 
described  In  the  charter;  but  she  relies  upon 
the  cireumatanceB  set  forth  in  her  plea  and 
answer,  ai  conclusive  proofs  of  her  right,  aa 
•gainst  the  complainant,  at  this  time,  wbat- 
arer  may  have  been  the  true  boundary  line 
between  them  according  to  the  terms  of  the 
original  charters. 

The  case  to  be  determined  is  one  of  pecallar 
efcancter,  and  altogether  unknown  in  the  or- 
dinary course  of  judicial  proceedings.  It  is  a 
onestion  of  boundary  between  two  sovereign 
Btatca,  litigated  in  a  court  of  justice;  and  we 
have  no  precedents  to  guide  us  In  the  forms 
and  modes  of  proceeding,  by  which  a  contro- 
varsy  of  this  deHcription  can  most  convenient- 
ly, and  with  justice  to  the  parties,  be  brouglit 
to  a  Bnal  hearing.  The  subject  was,  howevur, 
fully  eonsidered  at  January  Trrm,  1838,  when 
ft  motion  was  made  by  the  defendant  to  dis- 
miss this  bill.  Upon  that  occasion  the  court 
ietemined  to  frame  their  proceedinga  accord - 


ing  to  those  which  had  been  adopted  In  the 
English  courts,  in  cases  most  analo^us  to  this, 
where  the  boundaries  of  great  political  bodies 
had  been  brought  into  question.  And  acting 
upon  this  principle,  it  was  then  decided  that 
the  rules  and  practice  of  the  Cuurt  of  Chancery 
■faoutd  govern  in  conducting  this  suit  to  a  floM 
issue.  The  reasoning  upon  which  that  decision 
was  founded  is  fully  stated  in  the  opinion  then 
delivered;  'and  upon  re-examining  the  [*SS7 
subject,  we  are  quite  satisfied  aa  to  the  correct- 
ness of  this  decision.    12  Peters,  T36,  739. 

The  proceedings  in  thia  case  will,  therefore, 
be  regulated  by  the  rules  and  usages  of  the 
Court  of  Chancery.  Yet,  in  a  controversy 
where  two  sovereign  States  are  contesting  the 
boundary  between  them,  it  will  be  the  duty  Qf 
the  court  to  mould  the  rules  of  chancery  prac- 
tice and  pleading  in  such  a  manner  as  to  bring 
thia  case  to  a  final  hearing  on  ita  real  merit*. 
It  la  too  important  in  its  character,  and  the 
interests  concerned  too  great,  to  be  decided  up- 
on the  mere  technical  principles  of  chancery 
pleading.  And  if  it  appears  that  the  plea  put 
in  by  the  defendant  may  in  any  degree  embar- 
rass the  complainant  in  bringing  out  the 
proofs  of  her  claim  on  which  she  relies,  the 
case  ought  not  to  be  disposed  of  on  such  an 
Issue.  Undoubtedly  the  defendant  must  have 
the  full  benefit  of  the  defense  which  the  pba 
discloses;  but  at  the  same  time,  the  proceed- 
ings ought  to  be  so  ordered  as  to  give  the  com- 
plainant a  full  hearing  upon  the  whole  of  her 
case.  In  ordinary  cases  between  individuals, 
the  Court  of  Chancery  has  always  exercised 
an  equitable  discretion  In  relation  to  its  rules 
of  pleading,  whenever  it  has  been  found  neces- 
sary to  do  so  for  the  purposes  of  justice.  And 
in  a  case  like  the  present,  the  most  liberal 
prinoi^les  of  practice  and  pleading  ought  un- 
questionably to  be  adopted,  in  order  to  enable 
both  parties  to  present  their  respective  claims 
in  their  full  strength. 

According  to  the  rules  of  pleading  in  the 
Chancery  Court,  if  the  plea  is  unexceptionable 
in  its  form  and  character,  the  complainant  must 
either  set  it  down  for  argument,  or  he  must 
reply  to  it,  and  put  In  issue  the  facts  relied 
on  in  the  plea.  If  he  elects  to  proceed  in  the 
manner  first  mentioned,  and  seti  down  the  pleft 
for  argument,  be  then  admits  the  truth  of  all 
the  facts  stated  in  the  plea,  and  merely  denlea 
their  sufficiency  In  point  of  law  to  prevent  his 
recovery.  If,  on  the  other  hand,  he  replies  to 
the  plea,  and  denies  the  truth  of  the  facts 
therem  stated,  he  then  admits  that  if  the  par- 
ticnlar  facts  stated  in  the  plea  are  true,  they 
are  then  sufficient  In  law  to  bar  his  recovery: 
and  if  the^  are  proved  to  be  true,  the  bill 
must  be  dismissed,  without  reference  to  the 
equity  arising  from  any  other  facts  stated  in 
the  bill,  a  Wheat.  472.  Undoubtedly,  If  n 
plea  upon  argument  1*  ruled  to  be  sufFlctent  in 
taw  to  bar  the  recovery  of  the  complainant, 
the  Court  of  Chancery  would,  according  to  its 
uniform  practice,  allow  him  to  amend,  and  to 
put  in  issue,  by  a  proper  replication,  the 
truth  of  the  facts  stated  In  the  plea.  But  In 
either  case,  the  controversy  would  turn  alto- 
gether upon  the  facts  stated  in  the  plea.  If  the 
ptea  is  permitted  to  stand.  It  is  the  strict  and 
technical  character  of  these  rules  of  pleading, 
and  the  danger  of  Injustice  often  arising  from 
them,  which  has  given  rise  to  the  equitable 
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dlteretitm  alwa^B  azBiciacd  by  the  Court  of 
Chaneery  in  relation  to  pleas.  In  manj  caaea, 
when  they  aro  not  OTarraled,  the  court  will 
aot  permit  them  to  have  the  full  effect  of  a 

Silea ;  and  will  In  some  caeca  save  to  the  de- 
endant  the  benefit  of  it  at  the  bearing,  and  in 
IBB*]  others  'will  order  it  to  itand  tor  an  ao- 
■wer,  as  in  the  judgment  of  the  court  may  beat 
•ubaerve  the  purpoaea  of  justice. 

In  th«  opinion  of  this  oourt,  it  was  evident 
from  the  argument  we  have  heard  that  if  the 
plea  etanda,  the  case  must  be  Snally  dlaposcd 
of  iMMn  an  iuue  highly  disadvantageoua  to 
Bhode  Island.  For  by  setting  down  the  plea 
for  argument,  that  State  ii  compelled  to  admit 
the  truth  of  all  the  facts  stated  in  It,  many 
of  which  are  directly  at  variance  with  the  al- 
legations contained  in  the  bill.  Thua,  for  ex- 
ample, the  eomplainant  avers  that  the  per- 
sons who  signed,  in  her  behalf,  the  agreement 
of  May  Uth,  I71B,  bad  no  legal  authority  to 
act  in  the  premises.  In  the  plea  and  answer  of 
the  defendant,  it  is  averred  that  they  had  an- 
thority.  The  bill  charges  that  the  Rhode  Is- 
land eommissioQers  acted  under  a  miBtake; 
that  the  commissioners  of  Massachusetts  rep- 
resented to  them  that  the  stake  set  up  by 
Woodward  and  SafTrey  was  only  three  miles 
south  of  Charles  river;  and  that  they  believed 
the  representation,  and  acted  upon  it,  when  in 
truth  the  stake  was  seven  miles  south  of  that 
river.     The   plea  on  the  contrary    avers    that 


•pective  parties.  There  are  differences  also  be- 
tween the  bill  and  the  plea,  in  relation  to  the 
nature  and  character  of  the  possession  held  by 
UasBscbusetts,  of  the  disputed  territory. 

If  we  proceed  to  decide  the  case  upon  the 
plea,  we  must  assume,  without  any  proof  on 
either  side,  that  the  facts  above  mentioned  "~ 


eery  law.  Yet  it  Is  evident  that  by  deciding 
the  ease  upon  such  an  issue,  we  should  shut 
out  the  very  gist  of  the  complainant's  esse; 
and  exclude  the  facts  upon  which  her  whole 
equity  is  founded,  if  she  has  an^.  Because,  tf 
we  asiume,  as  we  must  do  in  this  state  of  the 
pleading,  Uiat  the  agreements,  which  are  ad- 
mitted OB  boUi  sides  to  have  been  made,  were 
made  by  peraoos  having  oompetent  authority 
to  make  them,  and  who  had  full  knowledge  of 
all  the  droumstances;  and  that  Massachusetts 
had  quietly  and  peaceably  enjoyed  the  terri- 
tory, under  this  agreement,  for  more  than  a 
eentuiy;  everyone,  we  presume,  would  admit, 
that  the  claim  of  Rhode  Island  to  unsettle  this 
boundary,  at  this  tate  day,  was  utterly  ground- 
loss  and  untenable.  Yet  this  Is  the  attitude 
1b  whidi  Khode  Island  must  stand  upon  the 
Issue  framed  by  the  plea;  the  allegations  in 
bar  bin,  above  mentioned,  must  be  rejected 
as  erroneous,  without  giving  her  an  op^rtu- 
nity  of  proving  them;  and  her  elaim  to  tois  ter- 
ritory must  to  decided  upon  a  statement  of 
facta,  the  truth  of  which  she  ntterly  denies, 
and  which  she  offers  to  prove  are  entirely  er- 
roneous. If  the  court  vrill  cx>nsent  to  hear  her 
testimony.  We  do  not  mean  to  say  that  the 
facts  stated  In  the  hill,  If  proved  to  be  true, 
will  entitle  the  complainant  to  recover.  That 
point  is  not  before  us  in  the  present  state  of 
Ue   pleadings]    and   we   give   mo  opinion   on 


according  to  the  real  state  ( 
tween  the  parties;  and  to  shut  out  from 
eonsideratiOD  the  very  facts  upon  which  sha 
reliea  to  maintain  her  suit. 

If  the  eomplainant  takes  issue  on  the  facta 
stated  in  the  plea,  her  condition  would  b« 
equally  unfavorable.  For  there  are  many  fact» 
upon  which  the  complaint  evidently  relies  aa 
material,  which  are  altogether  unnoticed  in 
tbe  plea,  and  upon  which,  therefore,  no  Issua 
would  be  framed.  And  if  the  eomplainant 
were  to  adopt  this  alternative,  she  would  ad- 
mit, according  to  the  chancery  rules  of  plead- 
ings, that  all  of  the  allegations  contained  in 
her  bill  were  immaterial  and  of  no  importance, 
except  thoee  noticed  in  the  pleai  and  that  if 
the  facts  averred  in  the  plea  turned  out  to  bo 
true,  the  complainant  had  no  right  to  recover, 
whatever  equities  mi^ht  be  found  In  the  other 
allegations  In  the  bill,  and  whatever  proofa 
she  might  be  ready  to  adduce  in  support  o( 
these  allegations. 

in  either  altemativo,  therefore.  It  would  bo 
manifestly  unjust  to  the  complainant  to  dedde 
this  controversy  upon  the  plea;  aind  If  it  was 
deemed  good  in  form  and  substance,  ao  far  as 
the  case  is  already  presented  to  tbe  court,  wo 
still  should  not  flnally  decide  the  controversy 
on  this  plea,  but  save  the  benefit  of  it  to  tbe 
hearing,  and  give  the  complainant  as  well  aa 
the  delendant,  the  opportunity  of  bringing  for- 
ward all  tbe  merits  of  his  case.  But  tbe  plea 
put  in  by  tbe  defendant  cannot  be  sustained, 
even  if  this  were  to  be  treated  as  a  suit  lie- 
tween  individuals,  and  tried  b^  the  ordinary 
rules  of  chancery  pleading.  It  is  multiiikriuua. 
and  on  that  acoount  ought  to  be  overruled. 

It  is  a  general  rule  that  a  plea  ought  not  to 
contain  more  defenses  than  one.  Various 
facts,  therefore,  can  never  be  pleaded  in  one 
plea,  unless  they  are  all  conducive  to  a  single 

Kiat,  on  which  the  defendant  means  to  rest 
I  defense.  This  principle  la  so  well  estab- 
lished that  it  Is  unnecessary  to  refer  to  many 
adjudged  cases  to  support  it.  It  is  fully  stated 
by  Lord  Hardwicke,  Ifi  I  Atk.  64.  in  the  fol- 
lowing words;  "The  defense  proper  for  a  plea 
must  DO  such  as  reduces  the  cause  to  a  particu- 
lar point,  and  from  thenoe  creates  a  bar  to  the 
suit,  and  la  to  save  the  parties  expense  in  ex- 
amination, and  it  is  not  averv  good  defense  In 
thst  Is  likewise  good  as  a  plea;  for 
the  defense  consists  of  a  variety  of  eir- 
cumstances,  there  Is  no  use  of  a  plea,  the  ex- 
amination must  still  b«  at  large,  and  the  effect 
of  allowing  such  a  plea  will  be  that  the  court 
will  give  uieir  judgment  on  the  drcumstancea 
of   the   ease,   bsfoi*   they   are   made   out   by 

The  defendant,  after  stating  the  various  pro- 
ceedings hereinbefore  mentioned,  which  pro- 
ceded  and  followed  the  executions  of  tho 
agreements  on  which  he  relies,  all  of  which  con- 
duce to  a  single  point,  that  is,  to  show  tbe  ob- 
ligatory and  conclusive  effect  of  those  agrea- 
menta  upon  both  of  the  States,  as  an  accord 
and  compromise  of  a  disputed  right,  deliberate- 
ly made,  and  with  full  knowledge  on  botb 
sides,  proceeds  to  aver  "that  the  defendant  baa 
occupied  and  exercised  jurisdiction,  and  en- 
Joyed  all  rights  and  sovereignty,  aeeordisf 
Poten  14. 


Thb  State  w  BaoW  Iiujro  t.  Tmm  Biate  or  MiMunroranB. 


!••*]  *to  the  Hune,  from  the  date  hereof  to 
th»  pnoent  time."  And  he  then  muub  up  hie 
tefenM  in  the  following  word*: 

"And  the  iKid  defen(Unt  doth  plead  the 
•greement  of  the  IBth  Jannary,  1710,  Bod  the 
••id  •areenent  fai  puranuiee  ftsd  eonflmwtlon 
thereof  of  the  e2d  October,  1719,  ud  nuBO- 
leatcd  poeaeMion,  according  to  the  earner  horn 
the  date  of  the  Mid  agrcemente,  in  bftr  to  the 
whole  bill  of  complaint  of  the  eald  complain- 
ant; and  agaiart  anj  further  or  other  relieta 


ft  dieputed  right 


mont,  that  ia, 
Theae  two  defeniM  are  entirely  diatinct,  and 
depend  upon  different  principle*.  U  irtiat  the 
duendant  eJlegea  be  true,  then  the  agreemeota 
thomaehrea  cooelnde  the  controveray.  For  if, 
M  the  pleft  avere,  there  waa  a  diapute  between 
thaae  two  eolonica  in  reepeet  to  the  boondary 
botween  tbem,  and  that  tUapRto  vaa  aettled  1^ 
peraona  dnlr  authoriied  to  bind  Um  reipeeU*e 
partiea;  and  If,  aa  stated  in  the  plea,  the  agree- 
Beat  of  October,  ITtS,  to  run  the  line  from  the 


land;  and  if  the  running  of  the  line  after- 
wanb,  in  IT10,  pnrenant  to  cueh  agreement, 
waa  aiao  approTcd  by  Rhode  Island,  then  there 
can  no  longer  be  any  controveray  betwem 
them.  They  must,  on  both  aidea,  be  bonod  by 
the  accord  and  comDromiae  of  tboee  whom  they 
had  authoriied  to  Dind  them,  and  whoae  con- 
duct they  afterwards  approved;  provided  t^e 
settlement  was  made,  as  the  pica  alleges,  with 
*  full  and  equal  knowledge  of  all  the  cbcnm- 
•tanees.  The  variona  facta  atated  by  the  de- 
fendant, in  relation  to  these  sgreementa,  eon- 
tribute  to  aupport  them,  and  conduce  to  es- 
tablish thla  point  of  hit  defense.  And,  assum- 
ing that  the  pka  and  answer  are  true  tn  all 
these  statemente,    then    an    aoeord  and  com- 


promise is  eatabUshed,  which   ' 


obligaton 

wae  Unal- 

Aad  taking  everything  averred  by 


(qwn  the  parties  from  the  moment  It 

Sratifleo.  And  taking  everything  i 
•  defendant  on  this  point  of  the  defense  to 
be  correct,  Rhode  Island  would  have  been  aa 
effectually  barred  aa  she  is  at  the  present  nw- 
ment,  if  she  had  commenced  this  oontroveray 
witbiji  ft  month  after  the  accord  waa  made. 
The  lapse  of  time  Is  not  at  all  net 
to  give  validity  to  such  a  settlement  .  _  . . 
■opport  the  defense  founded  upon  It.  It  Is 
ft  matter  entirely  distinct  from  it;  and  If  It 
baa  any  operation  in  the  eaua^  it  is  another 
defense,  aifl  one  of  a  different  eharaeter.  It  la 
I  accord  and  eompromiso  of  a  donbtffti 


I  oonstantly  disputed  on  her  part,  and 
•Sorts  made  from  time  to  ttms  to  ngitia  it; 
auid  that  It  haa  always  been  an  open  question, 
■inco  the  error  In  the  line  was  first  discovered, 
down  to  the  present  time.  But,  aa  we  have 
•Ircftdy  remarked,  when  the  plea  Is  set  down 
for  argument,  the  statements  contained  In  It 
•re  a^iltted  to  be  true.  And  aooording  to  the 
ftllegatlonB  there  made,  this  long  poesession 
was  tuuBoleated.  In  that  state  of  the  fact, 
Itl*]  separated  from  all  the  averments  *of. 


Rhode  Island,  the  poisesalon  of  more  than  one 
hundred  ^eare  woiJd  become  a  rightful  one  by 
prescription,  even  if  it  had  begun  In  wrong 
and  injustiea;  The  acquiescence  of  the  ad- 
joining State  for  sueh  a  lapse  of  time  would  be 
conelualve  evidence  that  she  assented  to  the 
possession  thua  held,  and  bad  determined  to  re- 
linquish her  elaima.  The  poaaeseion,  therefore, 
if  a  defence  at  all,  is  a  separate  and  complete 
one  of  itself,  and  forma  no  part  of  the  accord 
and  agreement  alleged  In  the  plea.  Here,  then, 
are  two  defeases  in  the  same  plea;  contrary  to 
the  eatabUshed  mlea  of  pleading 

A  few  cases  will  illustrate  these  prindplM, 
and  ahow  what  eoustitntea  dupUdty  In  plead- 
ing. In  the  case  of  Wtaitebread  t.  Brocldkurst, 
1  Br.  Ch.  Rep.  40t,  wbero,  to  a  bill  for  a  spo> 
dfle  performance  of  an  agreement,  the  defend- 
ant put  in  a  plea  which  averred  two  facts,  first, 
that  there  was  no  agreement  in  writing,  audi 
second,  that  there  had  been  no  acts  done  b 
part  performanoa:  Lord  Thurlow  overruled  the 
plea  aa  double,  it  containing  two  different 
pointy  and,  therefor*,  proper  for  an 
And  in  delivering  his  opinion  on  that 
he  aays,  "the  use  of  ft  plea  here  is  to  save 
time,  expense,  and  vexation;  therefore.  If  one 
point  will  put  an  end  to  the  whole  cause,  it 
is  Important  to  the  administration  of  justlee 
that  it  ahould  be  pleaded;  but  if  yon  are  to 
state  many  matters,  the  answer  is  the  most 
commodious  form  to  do  it  in."  We  are  aware 
that  thia  deciaion  has  been  questioned.  But  it 
is  qnoted  with  approbation,  and  locogniud 
with    -"'■■-■'•         -.      - 

bit  ... 

of  Lord  Thurlow  is  supposed  to  be  weighty 


Whltebread  r.  Brockhurst,  says,  " 


decisive;  and  since  tut  time  it  has  t 
constant  language  of  the  court  that  the  plea 
must  reduce  the  defense  to  a  single  point,  and 
that  a  defendant  can  never  plead  double." 

Agidn,  in  the  case  of  Claridge  v.  Hoare,  14 
Vea.  OS,  M,  Lord  Eldon,  in  speaking  of  the 
case  of  Beaohcroft  v.  Beachoroft,  where  It  had 
been  held  that  the  plea  of  a  release,  with  an 
averment  that  it  haa  been  acted  upon  was  mul- 
tifarious, expressed  his  doubts  of  that  deckioa, 
the  ground  that  the  release  waa  effectual 


trithout  being  acted  upon,  and  the  latter  a 
ment  might  nave  been  rejected  as  surplaaagsw 
The  reasoning  of  Lord  Eldon  shawe  that  If  Uw 
aeeond  averment  would  have  been  a  good  point 
of  defeoae,  the  plea  would  have  been  bad.  The 
acting  npon  the  release,  in  Beachoroft  v.  Beach- 
croft,  was  altogether  unimportant,  and  could 
not,  If  true,  affect  the  rij^ts  of  the  partiea. 
But  not  so,  as  to  the  possession  here  pleaded. 


If  true,  aa  pleaded.  It  is  of  Itself  a  defense,  and 
oanM  not  therefore  be  reiected  as  surplusw. 
The  case  of  The  Corporation  of  London  v.  The 


Oorporatl<»  of  Uverpool,  S  Anat.  Bep.  7SB, 
also  illustrates  aiHl  supports  the  principle  we 
have  stated.  It  Is  unnecessary,  nowevsr,  to 
lultlply  cases  on  this  subject.  They  are  all 
eolleeted  together  in  Stoiy's  Equity  Pleading, 
where  the  subject  la  very  fully  examined.  We 
bold  it  to  be  perfectly  clear  that  in  the  caae  of 
an  Individual,  the  plea  of  a  release  and  of  the 
statute  of  'limitations,  or  of  an  award  [*l«> 
and  the  statute  of  limitations,  oould  not  bo 
united  in  the  sams  plea.  And  if  so,  it  would 
follow  that  tha  aoeord  and 
«4T 


1  irreaistibly  to  f  • 


flnHun  CouKT  or  the  tlinm  Srun. 
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united  in  this  plea,  render  it  multil  , 

that  it  ought  to  be  overruled  oa  that  aocouut. 

We   have   carefully  avoided   expreesing   any 

opinion   upon   the   merits  of  thli   controversy, 

and  have  confined  ouraelvas  to  the  case  a»  pre- 


eoDBequentlj  we  do  not  Icnow  Id  what  form 
the  caae  auiy  ultimately  come  here  for  decision. 

In  the  caae  of  Howe  v.  Tweed,  16  Vea.  877, 
378,  Lord  Eldon  remarlca  that  "the  office  of  a 
[Jea  generally  U  not  to  deny  the  equity,  but  to 
bring  forward  a  fact,  which,  if  true,  displaces 
it."  A  plea,  therefore,  in  general,  presupposea 
that  the  bill  Doutains  eouitable  matter,  which 
the  defendant  by  hie  plea  seeks  to  displace. 
It  li  according  to  this  principle  of  equity  plead- 
ing that  wsliave  treated  the  caae  before  us. 
U  a  defendant  supposes  that  there  is  no  equity 
III  the  bill,  his  appropriate  answer  to  it  is  a 
dmrarrer,  which  orings  forward  at  once  the 
wkole  case  for  argnmeut.  The  case  of  Milligan 
T.  Mitchell,  3  Cranch,  22Q,  22S,  Illustrates  this 
rule,  and  shows  that  the  defense  here  taken 
was  more  proper  for  an  answer  or  demurrer 
than  a  plea. 

The  course  determined  on  recomroenda  itself 
■trongly  to  the  eourt,  because  it  appears  to  be 
the  only  mode  In  which  full  justice  can  be 
done  to  both  parties.  Each  will  now  be  able 
to  come  to  the  final  hearing  upon  the  real 
merits  of  their  respective  claims,  unembar- 
raased  by  any  technical  rules.  Such,  unquea- 
tionably,  is  tne  attitude  In  which  the  parties 
ought  to  be  placed  is  relation  to  each  other. 
If  the  defendant  supposes  that  the  bill  does 
not  disclose  a  case  which  entitles  Rhode  Island 
to  the  relief  she  seeks,  the  whole  subject  can  be 
brought  to  a  hearing  by  a  demurrer  to  the  bill. 
If  it  is  supposed  that  any  facts  are  miscou- 
eeived  by  tne  complainants,  and  therefore  er- 
mueouslj  stated,  the  defendauts  on  put  these 
In  issue  by  answering  the  bill.  The  whole  case 
Is  open)  and  upon  the  rule  to  answer  which 
the  court  will  lay  upon  the  defendant,  Massa- 
cbmetta  U  entirely  at  liberty  to  demur  or 
answer,  a«  she  may  deem  beat  for  her  own 

Mr.  Justloe  H'Lean. 

The  MassadiUBetta  charter  was  granted  by 
King  Charlea  1.,  and  is  dated  the  4th  March, 
1688.  It  conveyed  to  Sir.  Henry  Rosewell  and 
others  "Ul  that  part  of  New  England  in 
America,  which   Ilea  and   extends  between 


those  lands  and  hereditaments  whatsoever  lying 
within  the  space  of  three  English  miles  on 
Uie  south   part  of  the  said  Charles  River,  or 


line  drawn  due  north  anttl  H  meats  wHh  Os 

south  line  of  the  Massachusetts;  and  on  the 
north  or  northerly  by  the  aforesaid  south  or 
southerly  line  of  the  Massachusetts  Colony  or 
plantations,"  etc 

The  line,  which  limits  Massachusetts  on  tb* 
south  and  Rhode  Island  on  the  north,  is  th« 
subject  matter  of  controversy  in  this  eaaa. 
The  bill  states  that  for  many  years  after  Um 
Rhode  Island  charter  was  granted,  the  north- 
ern part  of  the  colony  adjoining  Massachusetts 
remained  wild  and  uncultivated,  and  the  land 
was  of  little  value;  that  a  short  time  previous 
to  the  year  one  thousand  seven  hundred  and 
nine,  a  dispute  arose  respecting  the  northern 
boundary;  and  that  Massachusetts  appointed 
one  Joseph  Dudley  on  her  part,  and  tlie  Gen- 
eral Assembly  of  Rhode  Island  appointed  and 
empowered  one  Joseph  Jenckes  on  her  part,  to 
ascertain  and  settle  the  disputed  line;  tliat 
these  persons  met,  together  with  one  Nathaniel 
Paine,  one  Nathaniel  Blagrove,  and  one  Sam- 
uel Thaiter,  of  Massachusetts,  and  one  Jona- 
than Sprague,  and  one  Samuel  Wilicinson,  of 
Ethode  island,  at  Roxbury,  in  Massachusetts, 
the  ISth  January,  1710;  and  that  the  said 
Joseph  Dudley,  Nathaniel  Faine,  Nathaniel 
Blagrove,  and  Samuel  Tbazter,  represented  to 
the  said  Jenckes,  Sprague,  and  Wilkinson,  that 
one  Nathaniel  WcMdward,  and  one  Solomon 
BaSrey,  who,  they  also  represented  to  Ik  skill- 
ful and  approved  artists,  had  before  that  time, 
that  is  to  say,  in  1042,  ascertained  the  point  or 
place,  three  English  miles  south  of  the  river 
called  Charles  River,  or  of  any  or  every  part 
thereof,  and  liad  there  set  up  a  stake;  and  that 
Jenckes,  Sprague,  and  Wilkinson,  relying  on 
their  representations,  and  believing  the  point 
or  place  to  have  been  ascertained,  and  that  it 
was  three  English  miles,  and  no  more,  south  of 
Charles  River,  or  of  any  or  every  part  thereof; 
the  said  Dudley  and  Jenckes,  in  tlie  presence 
of,  and  with  the  advice  of,  the  other  persons 
named,  signed  and  sealed  a  certain  writing, 
called  an  agreement,  that  the  boundary  should 
be  run  from  the  stakes  set  up  by  Woodward 
and  Saffrey. 

And  the  complainant  states  that  no  stake  or 
monument  at  tnat  time  existed  by  which  oould 
be  ascertained  the  place  where  it  was  set  up  by 
Woodward  and  SalTrey;  that  Ihe  agreement 
was  entered  into  without  going  to  the  place  of 
beginning,  and  without  ascertaining  whether 
it  was  not  more  than  three  miles  south  of 
Charles  River,  and  whether  the  line  was  run 
as  stated  in  the  agreement. 

That  neither  the  colony  nor  the  State  of 
Rhode  Island  has  ever  assented  to  or  conHrmed 
the  agreement,  nor  has  the  towD  of  Providence 
nor  the  colony  enjoyed  the  tract  of  land  sped' 
&ed  in  the  agreement,  of  one  mile  in  breadth, 
north  of  Woodward  and  SafTrey's  line;  that 
this  line  was  not  shown  nor  run  in  six  months 


die    or   channel    of   a    river   there,   common!} 
Biver,  and  so  along  tne  said  river,  aa  the  great' 


called  and  known  by  the  ii 


B  of  Fawcatuek 


W   or   middle   stream   thereof   reaches 

np  into  the  north  country;  northward  nnto  the 

head  thereof,  and  from  tiience   by  a  atralght 


identify  the  place  of  beginning. 

That  this  controversy  respecting  the  11ns 
continued,  and  that  Massachusettg,  on  the  ISth 
June,  1717,  enacted  an  order,  in  the  words  fol- 
lowing: "The  season  of  the  year  having  been 
such,  this  spring,  that  the  committee  ap- 
pointed in  November  last  to  run  the  line 
between  this  government  and  the  government 
Petera  14. 
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of  Bbode  Island,  could  not  attend  Uie  •errice, 
ordered  that  the  llunorabla  Nathaniel  Paine, 
EsqQire,  Samuel  Tbuzter,  Esquire,  and  John 
ChRodler,  Esquire,  be  a  committee  to  join  witb 
■nch  as  the  said  gofemment  of  Rhode  Island 
■hall  empower  to  proceed  in  and  perfect  the 
mnoing  uid  settling  the  line  between  this 
piOTince  and  the  said  colony,  pursuant  to  the 
agreement  lately  made  for  that  end  by  com' 
miseionera  of  both  goveruments,"  etc  And  on 
Uw  ISth  November,  1717,  the  General  Court  of 
Massachusetts  resolTed  that  Nathaniel  Bla- 
grova.  Esquire,  be  added  to  the  committee. 
And  afterwards  the  General  Conrt  resolved 
that  "Whereab  this  house  is  informed  that  the 
government  of  Rhode  Island  have  fully  empow- 
ered the  committee,  which  they  have  appointed, 
to  run  the  line  between  this  province  and  that 
government,  to  agree,  compromise,  and  issue 
^e  governments  on  that  affair,  and  finally 
•ettle  the  dividing  boundary:  Resolved,  That 
if  the  said  committee  shall  attend  that  service, 
■o  empowered,  that  the  committee  appointed 
by  ttiis  court  to  join  in  running  tbe  said  line 
be  alao  vested  with  like  powers,  and  are  here- 
by fully  empowered  to  agree,  compromise,  and 
issue  the  difference  between  the  governments 
in  the  said  affair,  and  to  make  a  full  and  fioa] 
settlement  of  the  line  between  that  government 
and  this." 

That  on  the  17th  June,  1718,  the  AMembly 
of  Rhode  Island  passed  the  following  act: 
"Whereas  the  committee  appointed  and  em- 
powered by  the  General  Assembly  ot  this  col- 
ony, at  their  ■eaaions,  on  the  first  Wednesday 
of  May,  1717,  to  perfect  and  settle  the  line  be- 
tween tbe  said  colony  and  the  Province  of  Mas- 
sachusetts Bay,  were  bound  up  or  restricted  to 
an  agreement  made  at  Eoxbury  between  Colo- 
nel Dudley  and  Major  Jenckes,  etc.,  so  as  the 
matter  in  difference  between  the  ttro  colonies, 
as  to  the  stating  and  settling  tbe  said  line  bath 
been  retarded,  t^  the  considerable  charge  of  the 
eolony,  this  Assembly,  taking  the  premises 
under  consideration,  do  hereby  enact,  consti- 
tute, and  appoint.  Major  Joseph  Jenckes,  Major 
Randall  Holding,  Major  Thomas  Fry,  Captain 
Sajnuel  Wilkinson,  and  Mr.  John  Mumford, 
nrreyor,  a  committee,  to  treat  and  a^e  with 
■neh  gentlemen  as  are  or  may  be  appomted  and 
oommissioned  by  Massachusetts  to  settle  the 

T'b*t  on  the  2d  October,  1718,  the  comniB- 
sioners  on  both  sides  met  at  Rehoboth,  and, 
after  discussing  the  subject,  entered  into  an 
agreement  under  their  hands  and  seals,  "that 
the  stake  set  up  by  Woodward  and  Saffrey,  in 
1042,  upon  Wrentham  Plain,  be  the  station  or 
commencement  of  the  tine,"  etc. 

The  complainant  alleges  that  this  agreement 
was  also  entered  into  without  examination  of 
the  place  where  the  stake  was  originally  set 
Se5*]  *up,  and  without  ascertaining  whether 
the  place  was  not  more  than  three  English 
mile*  south  of  Charles  River,  or  of  any  or 
erery  part  thereof.  That  the  Rhode  Island 
eommissioners  believed  the  statements  made  to 
them  on  this  subject  by  the  cammisslooers  of 


The  Rhode  Island 


both  sides  rule  the  line,  beginning  at  the  place 
where  it  was  supposed  the  stake  had  neen 
erected  by  Woodward  and  SaOTrey;  but  which 
stake  was  not  found,  and  was  more  than  seven 
miles  from  Charles  River,  or  any  or  every  part 
thereof.  The  commissioners  mode  a  retura  of 
their  survey,  which  was  received  and  approved 
of  by  tbe  Legislature  of  Rhode  Island.  But  the 
complainant  ulleges  that  the  persons  making 
the  survey  were  not  authorized  to  act  in  the 
premises  by  Rhode  Island.  And  the  bill  states 
the  line  was  never  confirmed  by  Rhode  Island; 
that  the  colony  maintained  that  the  true  line 
was  to  begin  three  miles  south  of  Charles 
Riverj  and  the  complainant  avers  that  all  the 
above  proceedings  aiid  agreements  were  found- 
ed upon  the  belief  that  the  point  or  place  three 
English  miles  south  of  Cliarles  River,  or  of  any 
or  every  part  thereof,  had  been  correctly  and 
truly  ascertained  by  Woodward  and  Saffrey. 

In  the  year  17S0,  tbe  General  Assembly  of 
Rhode  Island  passed  an  act  authorizing  the 
boundary  line  to  be  run,  and  appointing  cer- 
tain persons  to  perform  this  duty.  In  the  pre- 
amble to  this  act,  it  is  stated  that  the  line 
never  has  been  settled  and  run  according  to  the 
royal  charter,  and  that  divers  persons  ^ve  set 
forth  their  right  to  the  Asseinbly  to  be  under 
the  jurisdiction  of  Rhode  Island,  instead  of 
that  of  Massachusetts.  Tbe  commissioner*  ap- 
pointed by  this  act  were  authorized  to  meet 
any  commtssionera  appointed  by  Massachu- 
setts, and  to  settle  the  boundary  and  run  the 
line.  But  if  Masaachuaetta  should  decline  to 
act,  then  the  Rhode  Island  commissioners  were 
required  to  run  the  line  agreeably  to  the  char- 
ter, and  make  return  of  their  proceeding. 

It  la  stated  in  the  bill  that  commissionern 
were  appointed  by  Massachusetts,  but  they  de- 
clined to  meet  the  commissioners  of  Rhode  Is 
land;  who,  after  awaiting  two  days  near  the 
place  of  beginning,  proceeded,  ez-parta,  to  run 
the  line,  and  make  return  thereof. 

This  report  waa  accepted  by  the  Assembly, 
and  the  commissioners  were  continued  in  of- 
fice. 

The  biU  then  sUtes  that  the  Massachusetts 
commissioners  appointed  as  above  made  a  re- 
port of  their  proceedings  to  the  oonnsel,  the 
13th  April,  1760. 

The  bill  further  aUtes  that  remonstrances 
were  made  to  Massaehusetts  against  its  exer- 
cise of  jurisdiction  over  the  country  within  the 
chartered  limits  of  Rhode  Island,  ao  long  aa  the 
royal  government  continued;  that  unsuccessful 
attempts  were  made  to  bring  the  subject  before 
the  King  in  council;  but  the  population  of 
Rhode  'Island  being  small,  and  her  [*SA6 
means  limited,  and  war  between  ^gtand  and 
France  having  aoon  after  taken  place,  intar- 
poaed  insurmountable  obstaclea. 

In  the  year  1782,  on  the  petition  of  a  large 
number  of  the  inhabitants  residing  within  the 
controverted  limits,  the  Assembly  of  Rhode  Is- 
land made  a  report  in  favor  of  its  claim. 

In  the  year  17SI,  the  bill  states,  the  Legisla- 
ture of  Massachusetts  passed  an  act,  duly  ap- 
pointing Walter  Spooner,  Elisha  Mayard,  and 
David  Cobb,  commissioners  for  ascertaining 
the  boundary  line  between  the  said  State  M 
Massachusetts  and  the  State  of  Rhode  Island; 
and  that  in  the  same  year,  the  Rhode  Island 
Assembly  passed  an  act  appointing  William 
-a  44* 


BNdfwd,  Jabec  Bowoi,  and  How*  Brown, 
BommiMioncrt  for  aBceriainmg  the  boundarj. 
n«M  eomtninionen  met  at  Wrentham,  ui 
UaaMchiiMtts,  in  1791,  but  thej  could  not 
agrea  on  Uw  lina.  They,  however,  agreed,  in 
writing,  to  meaanra  from  Charlea  River  three 
mile*  Muth,  aa  elalined  by  each  State,  aa  the 
plaM  of  beglnnii^;  and  to  Mcommend  to  their 
reapeetlTe  goremmenta  to  have  tbe  dlapute  ad- 
Joited,  bf  a  reference  of  it  to  diaiDteraetad  per- 
•ona,  or  hj  application  to  ConsraH. 

Theaa  eonuniasionera  reporter  their  prooeed- 
blgl  to  their  reapectlre  States.  And  the  bill 
further  itatea  that  In  the  jear  1B09  tbe  partlaa 
again  appointed  commisiionere,  who  continued 
hi  office  until  1818;  hot  the;  were  not  able  to 
■ettle  the  Una. 

Th«  Bute  of  MaaaachuMtU  plead*  in  bar  to 
the  bill  that  in  1S42,  for  the  purpoaa  of  aaoar- 
taioing  and  ettabliabing  tbe  triM  wrotbero 
boundary  line  of  the  Colony  of  Huaaehnaatta, 
•  station  or  monument  was  ereotad  and  fixed 
at  a  point  then  taken  and  balieTed  to  be  on 
tbe  true  and  real  boundary  line  of  >aid  colony; 
and  a  line  continued  therefrom  weeterly  to 
Oonnectlnit  River,  which  xid  monument  or 
•tation  then  became  and  ever  lince  haa  been 
well  loiowu  and  notorioui,  and  then  wat  and 
ever  alnce  ha*  been  called  Woodward  and  Saf- 
frey^  Station,  on  Wrentham  Plainaj  and  after 
Using  of  said  station  and  running  the  line 
af  oreaald,  and  after  the  granting  of  the  charter 
of  Rhode  lalaad,  and  while  all  the  territory 
north  of  said  itation  and  line  was  claimed, 
held,  and  poasassed,  and  jnriidiction  over  the 
aame  exercised  and  enjoyed  b^  Uassaehu- 
aetta,  aa  parcel  of  her  own  territory,  vix..  In 
the  year  1709,  disputes  having  arisen  between 
the  two  goremments  respecting  the  said  bound- 
aiy  line,  under  an  act  of  the  Assembly,  the 
Oovemor  of  Rhode  Island  colony  appointed 
Uajor  Joseph  Jenckei  to  meet  with  His  Ex' 
cellency.  Colonel  Joseph  Dudley,  Oovemor  of 
MassachnsettB,  to  settle  the  boundary;  and  it 
was  declared  that  what  they  should  agree  up- 
on afaould  be  f(K«ver  after  deemed  tbm  true 
boundary. 

These  peiaona  met  at  Eozbury,  In  January, 
1710,  1711,  and  after  a  full  discussion  of  the 
•abject,  weed  that  "the  stake  set  up  by  Na- 
thaniel Woodward  and  Solomon  SaSrey,  skill- 
fnl  and  approved  artiste,  in  the  year  1642,  and 
•inoe  that  often  renewed,  in  the  latitude  of 


Um  ■outhemmoet  part  of  the  river  called 
If  T*]  Charlea  'River,  agreeably  to  the  letters 
patent  for  the  Uaasaehuaetta  province,  be  al- 
lowed on  both  sides  the  cwnmeocement  of  the 
Ibie  between  the  Massachusctta  and  the  Colony 
<rf  Rhode  Island,  and  to  be  continued  between 
the  two  governments,  etc.,  as  is  deciphered  in 
the  plan  and  tract  of  that  line  by  Nathaniel 
Woodward  and  Solomon  SalTrey,  now  shown 
forth  to  us,  and  ia  remaining  on  record  in  Ue 
Maasaehusetts  government. 

"And  whereas.  Upon  presumptfon,  br  mia- 
tftke  or  ignorance  of  that  line,  the  Inhabitants 
€^  the  town  of  Providence,  in  tbe  Colony  of 
Bbede  Island,  have  surveyed  and  laid  out 
•everal  lots  and  divislone  of  land  to  the  north- 
ward of  Woodward  and  Saffrey**  line  afore- 
w4d,  on  the  hUsaachusetts  side.  It  Is  agreed 
that  thai*  shall  be  and  remain  unto  the  said 


town  ol  Provfdanea,  and  Inhabltcata    of    tta 

'  of  Rhode  laland,  a  oertaln  tract  irf 

mile  in  breadth  to  the  noribward 


Guid  of  I 


i  platted;  begin- 

la  great  river  of  Pautncket,  and  so 
t  tbanori' 


of  •  . 

ning  from  tlia  g 

to  procaed  at  tba  noith  dda  of  the  said  patent 
line  of  equal  breadth,  until  it  oom*  to  the 
plaoe  when  Providence  waat  line  euta  the  said 
patant  lina,  snppoaed  to  eontain  five  thousand 
aeres,  be  tba  aama  mora  mr  laaai  tbe  aoil  iAere> 
of  aball  be  and  remain  to  tba  town  of  Provi- 
denoe,  or  others,  aceoiding  to  the  dispoaitiaa 
theraof  to  be  made  by  the  govanumat  of 
Rhode  laland  aforeaaid.  Nevortfaelesa,  to  eon- 
tinue  and  remain  within  tha  jvrladietion  of* 
Maaaachnsetta." 

"And  it  was  agreed  that  persons  to  ba  ^- 
pointad  reapaetirely  by  tha  two  governmaata, 
•bonU  attend  tba  firet  good  aeaaon,  within  aix 
moatba,  to  show  the  andant  line  of  Wood- 
ward Bad  Salfray,  and  to  raise  and  renew  tb* 
mark*  and  memorial*  of  the  same." 

TU>  agraamant  was  signed  and  sealed  by 
Dudley  and  Jenekas,  in  the  presence  and  by  the 
advloe  of  Mattianiel  Paine,  Nathaniel  Blagrova, 
and  Samuel  Tbmxttt,  on  the  part  of  Itiwsa- 
chnsetts;  and  by  Jonathan  Spragua  and 
Samuel  Wilkinson,  on  tbe  part  of  Rhode  Island. 

"And  tba  aald  defendant  avers  that  tha 
whole  real  and  true  merits  of  said  complain- 
ant's  supposed  eatue  or  causa*  of  aetion,  wei* 
fully  hurd,  tried,  and  determined  by  the  said 
Jenckee  and  Dudley;  ttkat  tbe  aald  agraamant 
legal,    and    binding    between    " 


with  a  full  and  equal  knowledge  of  all  oircam- 


snoa  of  tha  above  a 


the  nmning  and  settling  of  tha  line  in  putsh- 

_.__  _.  ...     -*-v^  i^Msment,  Hathanial  Paiaa, 

r,  and  John  Chandler,  were  ap- 


pointed »  committee  by  Maasachusett*, 
which  was  afterward*  added  the  name  i 
Nathaniel  Blagrove,  to  unite  with  a  oom- 
mittae  that  ahoold  be  appointed  by  Rliode 
Island  for  that  purpose.  Joid  they  were  fuUy 
empowered  to  agree  and  compromise  the  dis- 
pute. And  Rhode  Island  adrated  in  its  As- 
sembly *tbe  following  act:  "Whereas,  (*>•> 
the  committae  appointed  and  empowered 
by  the  Qeneral  A**embly  of  this  cole — 
in  May,  1718,  to  perfect  and  settle 
line  between  tba  *ald  ootosy  and  toai 
of  Ma**aehnsett*,  were  bound  up  or  re- 
stricted to  an  agreement  made  at  Roibury  ba- 
in Colonel  Midlay  aad  Maior  Jenckes,  etc, 
s  the  matter  in  difference  oetween  the  two 
colonies,  as  to  the  stating  and  Battling  the  said 
tine,  hath  been  retarded,  etc.;  and  the  Assem- 
bly hereby  anaet,  conatitnte,  and  appoint 
Uajor  Joaeph  Jenekas,  Major  Randal  Hold- 
ing, Major  Tlwmaa  Fry,  Captain  Samuel 
Wilkinson,  and  Ur.  John  Muioford,  surveyor, 
a  oommittN  to  treat  and  agraa  with  the  aom- 
mittae  of  Massachusetts;  and  full  power  wni 
glvan  to  settle  and  compromiaa  tba  oontrovaray 
respecting  the  line.  The  said  aommlttaaa  hav- 
ing met  at  Rehoboth,  inMasBaohu*etta,antaiad 
into  an  agreement  under  seal,  that  the  ataka 
sal  up  by  WoodwaiA  and  Saffray  in  IBtK,  npoa 
PMera  14. 


TBI  Btatk  of  SaoDE  IsLun  v.  Thb  State  or  MAMADHtnnn. 


MnU,"  wU. 

kgnuMat 

WM   Mcmtod  by    ___     .  _    , 

Bhodt  labiid,  and  rMord«d,  and  wu  thereby 
eartiHed  and  eoallraMd  by  tbe  Hime.  And  the 
^k  »nn  that  Hid  Fkiiw,  Blagrov«,  and 
Thaxtar,  or  attbar  of  than,  luda  no  faba  rep- 
naentattoa  whataoarer  ta  tba  cMDiiiia^oiiara 
af  Rhode  bland,  bat  that  tha  agraamant  waa 
dona  and  OMieludad  falriT  and  In  good  faith, 
with  a  full  and  aanal  knovladga  «f  ali  tha 
dreiunataneaa,  bj  tha  raipeetln  paitiaa. 

The  plaa  atatea  that  tba  Majsaeniuatta  oom- 
Miaaionera  made  a  report  of  tbdi  proEvdlngi, 
!■  lagard  to  the  place  of  beginoiog  and  the 
ronning  of  the  Una,  which  waa  approved  by 
the  L^i'l^toi^  ^^  tl>*t  fivin  ">*  '^^  °^ 
■aid  agreementa  to  tha  preaant  time,  Maaia- 
cbuaetta  haa  poaaeaaed  and  enjoyed  all  tbe  ter- 
ritory, and  axereiaed  jnriadiction  orer  the 
iaina,  north  of  the  laid  line;  and  that  the  place 
where  the  ata^  waa  set  op  by  Woodward  and 
SaiTray  ia  well  known,  and  haa  erer  been  bo- 
torioua  ainoa  the  itake  was  set  up.  And  the 
aforesaid  agraamenta,  and  the  unmolested  po«- 
aesaioD  according  to  tha  aame,  are  pleaded  in 
bar. 

And  tha  dafandant,  not  walTing  said  plea, 
ptaadad  aa  aforeaaid,  but  relying  and  tnaiHting 
OB  tbe  fame,  by  way  of  aniwer,  in  support  uI 
•aid  plea,  and  to  erarything  alleged  in  aaid 
bill  to  show  that  tba  aaid  agraamenta  ought 
not  to  atand,  and  be  allowed  aa  good  and  con- 
daaire  againat  tha  partiaa,  and  a  Talid  and  et- 
feetuaJ  Mr,  at&,  laith  that  the  aaid  agree- 
nenta,  etc,  ware  fair  and  legal,  obtained  with- 
oat  fraud  or  misrapreaentation,  and  with  a 
fnll  and  equal  knowledge  of  all  drcumatancea 
in  both  partial;  and  that  It  waa  a  valid  and 
aflaotnal  settlement  of  tbe  matter  in  contro- 
varay,  and  that  it  aavar  has  baas  in  any  way 
raaeutdad,  abandoned,  or  relinquished. 

TUa  eaae  having  aaanmad  tba  forma  of  a 
cbanoery  proceeding,  tha  establlabed  rules  of 
Aanoery  pleading  nuiat  govam  it.  In  thia 
■toda  tne  pointa  for  dednon  ara  raised;  but 
tba  eonrt,  in  deciding  tbe  queatlons  involved, 
■ay  apply  prladplea  of  tha  common  law, 
!••*]  'of  enaneery,  or  of  national  law,  aa 
ttay  shall  deem  tbe  droumatanoaa  of  tha  oaaa 

The  plaa  aata  np  certain  agraements  ia  bar 
of  tba  relief  prayed  for,  WUeh  substantially 
appear  npon  tba  faea  of  tbe  bUl ;  and  it  is  In- 
iwtad  that,  in  such  case,  a  demurrer,  and  not 
a  plea  la  bar,  ia  tbe  proper  mode  of  defense; 
tbat  tha  great  object  of  tlie  MU  U  to  set  aside 
tkaaa  agreamenta,  and  that,  under  such  drcum- 
itaneea,  they  cannot  be  pleaded  In  bar. 

On  gveral  prindplea,  it  woald  aeem  to  be 
nureaaooabla  tnat  the  complainant,  by  stating 
tba  matter  in  bar  in  his  bill,  should  prevent 
tha  raapondent  from  pleading  It.  And  such  is 
not  the  aatablisbed  rule  in  ahaneery  pleading. 

A  plea  ia  a  special  answer  to  the  bUl,  and 
ganeraJlT  sets  op  matter  In  bar  which  does  not 
appear  ia  tbe  bill;  but  thia  ia  not  always  tba 

An  award  may  be  pleaded  to  a  bill,  to  aet 
aside  tbe  award  and  open  the  account-  Mit. 
EM;  2  Atk.  BOl;  3  Atic  629,  «44. 

B  the  plalntiS,  «r  a  varaoa  nndei  whom  ha 


daims,  has  releaaad  the  subject  of  hia  demand, 
the  defendants  may  plead  the  release  In  bar  of 
the  bill;  and  this  wDI  apply  to  a  bill  praying 
that  the  releoae  may  be  wt  aside.  Uit.  261; 
1  Atk.  894;  a  Madd.  ISO)  2  Sob.  ft  Lefr.  721; 
3  P.  Wms.  31S. 

If  a  bill  be  brougbt  to  impeach  a  decree,  on 
the  ground  of  fraud  used  in  obtaining  it,  tba 
decree  may  be  pleaded  in  bar  of  the  auit.  S 
Bro.  P.  C.  GG8;  2  Eq.  Ca.  Ab.  ITTj  7  Viner.  Ab. 
398;  a  P.  Wms.  BO. 

Ibese  authorities .  show  that  a  plea  in  bar 
may  embrace  matters  stated  in  tbe  oUt.  Where 
the  matters  In  defense  are  fully  stated  in  the 
biU,  and  it  oonUiua  no  allegations  which  It  ia 
necessary  to  deny  by  a  plea,  and  by  an  an- 
■wer,  in  support  of  tbe  plea,  a  demorrer  should 
be  filed. 

A  question  In  thla  eaae  ia  made  whether  the 
plaa   is   not   multifarious,  and,   eoneequently. 

The  rulea  which  govern  a  spadal  plaa  at 
law  ara  aubstantlatly  tbe  same  aa  apply  to  a 
plea  in  ehanoeiy.  It  must  be  single,  and  not 
double.  Its  office  la  to  bring  forward  a  faot 
which  in»y  be  the  reault  of  a  combination  of 
tireumataaeea,  and  which,  if  true,  bars  the 
reUef  prayed  for  in  the  bill.  15  Ves.  877.  A 
plea,  m  order  to  be  good,  muat  be  either  an 
allegation  or  a  denial  of  some  leading  fact, 
or  of  matter!  which,  taken  collectively,  make 
out  some  general  fact,  which  is  a  complete  de- 
fense. Story's  Bq.  PL  497;  4  Sim.  Rep.  161; 
7  Johns.  Ch.  214;  Beames'  PI.  in  Eq.  10.  But, 
although  a  defense  offered  by  way  of  plea 
should  consist  of  a  great  variety  of  drcum- 
stances,  yet,  if  they  alt  tend  to  a  single  point, 
the  plea  may  be  good.  Thus,  a  plea  of  title 
derived  from  the  person  under  whom  the  plain- 
tiff dalms  may  be  a  ^ood  plea,  though  con- 
sisting of  a  great  variety  of  drcumstancea; 
for  tne  title  is  a  sinste  point,  to  which  the 
cause  ia  reduced  by  tne  plea.  So  a  plea  of 
conreyanoe,  fine,  and  nonclaim  would  be  good, 
as  amounting  to  one  title.  Cooper'a  Eq.  PL 
220)  ■Beamea'  PL  in  Eq.  18;  Hit.  Eq.  r*17tt 
PL  29fl.  The  reault  of  all  the  authorities  la 
that  various  facta  may  be  pleaded  if  they 
condueed  to  a  aingle  point,  on  which  the  de- 
fmdant  means  to  reat  hia  defense.  And  by 
tbii  mle  the  plea  b  thia  caaa  must  be  tested. 

The  defendant  pleads  In  bar  to  the  right  aa- 
aerted  in  tha  Ull,  tbe  eaUblisbment  of  the 
Woodward  and  Saffrey  Station  aa  the  place 
where  the  eonteated  boundary  line  Is  to  com- 
mence, and  from  which  it  waa  in  fact  run. 
And  to  aupport  this,  the  aereementi  of  1710 
and  171B  are  relied  on,  and  also  the  unmolested 
possasalon  according  to  the  same. 

These  agreement^,  and  the  umnoleated  poa- 
aeasion  according  to  them,  are  facts  and  dr- 
eumstancea  which  conduce  to  prove  the  right 
or  title  asserted  in  tbe  plea.  They  ara  eon- 
sistent  with  each  other,  and  can  in  no  emreot 
sense  be  considered  as  tending  to  estabUah  dla- 
tinctive  grounds  of  title. 

Tbe  two  agreements  are  aubstantially  tba 
same;  and  the  unmolsstcd  poaaeuion,  accord- 
ing to  the  wreements,  ia  a  consequence  which 
naturally  followa,  and  tenda  very  strongly  to 
conflrm  them. 

The  important  fact  asBerted  in  tbe  plea  is. 


SupBKiu  Couar  or  tbb  Viuted  Staiks. 


lB«t 


thi  Um,  Mid  then  it  not  a  fkct  or  drciun- 
•bincB  ftTerrcd  in  the  plea,  which  doM  not  go  to 
mpport  this  main  fact.  Thia  ple&,  then,  can- 
am  b«  multifariouB.  The  point  relied  on  la 
■ingle  and  dietinet,  although  it  ii  «atftblished 
\>y  a  variety  of  facts  and  eirenmatancei. 

Hen  aurpluaage  will  n«t  render  k  plea  mul- 
tifarioua  or  doubla.  Beamea'  Fl.  In  Bq.  IS,  20. 
In  Story*!  Eq.  PL  n.  S,  it  ia  remarked,  what 
eonatitutea  duplicity  or  ntnltifarioiunMB  in  a 
plea,  is  Bometimea  a  matter  of  great  nicetj 
npon  the  footiQ{[  of  authority.  A  plea  cannot 
contain  two  distinct  matters  of  defense;  for,  if 
more  than  me  defense  be  admitted,  it  ia  well 
observed,  there  may  be  as  many  grotmda  of 
defense  stated  in  a  plea  aa  in  an  aneww,  and 
this  would  defeat  the  object  of  the  plea. 

Where  In  a  bill  praying  a  eoDveyanoe  tor 
four  estates,  the  de^ndaat  put  in  a  plea  of  a 
ijm  BB  to  one  estate,  and  in  the  same  plea  he 
pnt  in  a  disclaimer  aa  to  the  other  estates,  the 
plaa  was  overruled ;  for  the  disclaimer  was 
wholly  disconnected  with  the  plea  of  the  fine, 
ud  the  plea  was  therefore  double^  Facta  in- 
oonaietent  with  ea4:h  other  cannot  be  pleaded, 
for  thla  would  act  up  two  defenses.  But  where 
the  facta,  however  numerous,  all  conduce  to 
eatabliah  one  |>oint,  as  in  the  plea  under  con- 
•ideratton,  it  la  not  multifarious.  Story's  Bq. 
PL4»B. 

This  plea  goea  to  the  whole  bill,  and  the 
matter  m  bar  ia  clearly  and  distinctly  averred. 
These  averments  must  be  sufficient  to  support 
the  plea,  and  exclude  intendmenta  against  the 
pleader.  E  Ve«.  Z4S;  2  Sdu  A  Lef  727;  18 
Vaa.  182. 

The  defendant  has  filed  an  answer  in  support 
of  his  plea,  and  this  is  necessary  where  tliere 
ve  equitable  circumstances  stated  in  the  bill, 
in  favor  of  the  plaintiff's  case,  against  the  mat- 
ter pleaded.  These  allegations  in  the  bill  must 
171*1  ^  denied  by  way  of  answer,  as  "well 
aa  by  averments  in  the  plea.  0  Ves.  6M;  2 
Ves.  ft  B.  364.  In  such  case,  the  answer  must 
be  full  and  clear,  or  it  will  not  be  effectual  to 
mpport  the  plea;  for  the  court  will  intend  the 
matters  so  cnarged  against  the  pleader,  unless 
they  are  fully  and  clearly  denied.  But  if  thsy 
are.  In  aubatance,  fully  and  clearly  denied,  it 
may  be  sufficient  to  support  the  plea;  although 
all  the  eireunutancea  charged  in  the  bill  may 
not  be  precisely  sjiawered.  Mit.  298,  299;  8 
Atk.  241;  1  Sim.  ft  Stu.  G68;  S  Bro.  PI.  Ch.  Cel. 

Tlie  answer  goea  to  the  whole  bill,  and  it  de- 
niea  all  fraud,  misrepresentation,  or  unfair- 
ness; and  every  allegation  in  the  bill  whieh 
goea  to  ahow  that  the  a^^ements  set  forth  In 
the  plea  should  not  be  binding  and  conclusive 
<m  the  parties. 

A  queatioa  le  made  whether  this  answer, 
which  goea  to  the  whole  bill,  and  deniea  the 
aame  facts  as  are  denied  lu  the  plea,  does  not 
ovemile  the  plea. 

This  objection  seems  to  derive  some  support 
from  certain  decisions  made  in  the  Exchequer, 
and  which  have  been,  somewhat  loosely,  copied 
into  some  of  the  elementary  trestises  on 
shancery  pleadinf^.  But  these  decisions  have 
never  been  sanctioned  by  the  High  Conrt  of 
Loancery  in  England,  whose  rules  of  practice 
have  been  adopted  by  this  court. 

The  rule  is  that  the  answer  must  not  be 
broader  than  the  plea;  but  must,  in  support  of 
4»1 


tba  plea. 

stancea  alleged  ii  -     .  - 

general  averment  denied  by  the  plea. 

The    answer,   when   filed    in   support   of  the 

5 lea,  forms  no  part  of  the  defense.  It  la  evl- 
enee  which  the  plaintilT  has  a  right  to  require, 
and  to  use  to  invalidate  the  defense  made  by 
the  plea.  6  Yes.  697.  In  a  note  in  Mit.  240, 
it  Is  said,  •^hat  in  the  cases  in  the  Court  of 
Bzdiequer,  it  seema  to  have  been  supposed  that 
the  answer  in  support  of  the  plea  overruled  the 
plea.  But  an  answer  can  only  overrule  a  plea 
where  it  applies  to  matter  which  the  defend- 
ant, by  hn  plea,  declines  to  answer;  demand- 
ing the  judgment  of  the  oourt  whether,  by 
reaaonaof  the  matter  atatcd  In  the  plea,  he 
ought  to  be  compelled  to  answer  ao  much  of 
the  hill" 

If  the  plea  goes  only  to  a  part  of  the  bill, 
and  prays  the  judgment  of  the  court  whether 
he  Shalt  be  compelled  to  answer  the  other  part, 
and  the  answer  goea  to  the  whole  bill,  the  an- 
swer being  broader  than  the  plea,  overrulea  it. 
For  the  answer  is  to  the  part  of  the  bill  which 
it  is  the  object  of  the  plea  not  to  answer. 

As  this  plea  extends  to  the  whole  bill.  It  la 
essentiai  to  its  validity  that  auch  facts  should 
be  averred  in  it  as  shall  nmke  a  eomplete  de- 
fense. But  it  is  not  necessary  In  the  pie*  to 
notiee  every  allegation  in  the  bill  whieh  does 
not  involve  the  facts  that  constitute  the  bar. 
Where  the  plea  doee  not  oover  the  whole  bill, 
as  where  it  only  sets  upon  a  nutter  in  bar  t« 
a  part  of  the  relief  souglit  In  the  bill,  the  other 
part  of  the  bill  must  be  answered.  In  the  cast 
under  consideration,  'the  answer  in  sup-  [*STS 
port  of  the  plea  is  not  broader  than  the  plea, 
and  consequently  does  not  overrule  it. 

I  come  now  to  examine  the  great  question  in 
the  case,  and  that  is,  whether  the  matter  in 
bar,  set  out  in  the  plea,  constitutes  a  good  de- 
fense to  the  bill. 


the  ground  assumed  is  narrow 
and  technical,  and  excludes  the  full  merits  ol 
the  controversy  from  being  examined.  That 
no  opportunity  ia  afforded  the  plaintiff  to  prove 
the  mistake  oy  the  commissioners,  in  agree- 
ing to  Woodward  and  Saflrey's  Station,  aa  the 
place  where  the  boundary  line  was  to  begin, 
and  which  is  the  main  ground  on  whieh  the 
bill  prays  for  relief. 

It  is  tnie,  a  plea  somewhat  narrowa  the 
ground  of  controversy.  Whilst  It  must  oon- 
tain  all  the  facts  material  to  a  eumptete  de- 
fense, it  need  not  be  extended  to  all  the  al- 
legations o  fthe  bill.  And  the  plaintiff  may 
either  take  issue  on  the  plea,  or  admit  Um 
truth  of  it,  by  setting  it  down  for  hearing;  aa 
has  been  done  in  this  case. 

The  office  of  a  plea  is  to  reduce  the  cause  to 
a  single  paint,  and  thus  prevent  the  expense 
and  trouble  of  an  examination  at  large.  But 
the  mattws  stated  in  the  bill,  which  are  not 
denied  by  the  plea,  are  admitted  to  be  true. 
The  case  of  the  plaintiff,  then,  aa  now  to  be 
conaidered,  is  as  full  and  as  strong  aa  it  is  pre- 
sented in  the  bill,  where  not  denied  by  the 
plea.  The  averments  of  the  plea  are  admitted 
lo  ba  true;  and  the  question  is,  whether  those 
PMAra  14. 
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annnenti,  connUracted  by  an;  allegmtiona  In 
the  bill,  not  denied  by  tb«  plea,  conatitute  a 
bu  to  the  right  ABserted  by  tbe  plaintiff. 

The  plea  states  that  in  the  year  1S42.  Wood- 
wand  and  Ballrej  erected  a  itatiOD  or  monu- 
ment at  a  point  then  taken  and  believed  to  be 
am  tbe  true  and  real  boundai?  of  Massachu- 
Mtta,  on  the  aouth.  And  tliat  in  1710,  thli 
■tation  waa  agreed  to  be  the  true  boundary, 
and  the  place  from  which  the  line  ihould  be 
run,  bj  Dudley  and  Jcackee,  commieeioDen 
appointed  by  MaaMchusetts  and  Rhode  Island, 
and  who  were  authorized  to  settle  and  estab- 
lish the  tine.  And  that  afterwards,  in  the  year 
171S,  other  Bommiasianers  were  appointed  by 
MaasachuiiettB  and  Rhode  Islajid,  to  whom 
ample  powers  were  given  to  oompTomise  and 
settle  forever  the  boundary,  and  who  estab- 
lished the  Mme  place  of  beginning.  And  that 
the  report  made  to  Rhode  Island  by  its  com- 
missioners, setting  forth  the  agreement,  was 
accepted  by  it*  L^islature,  and  duly  leoorded 
and  ratified. 

And  the   plea  ftvers  that  the  MssBachusetta 


entered  into  with  perfect  fairness  and  in  good 
faith,  and  with  full  and  equal  knowledge  by 
the  parties.  That  the  claims  of  the  plaintiff,  as 
set  forth  in  the  bill,  were  fully  lieard,  dis- 
cussed, and  settled,  and  that  MaasachuaettB 
has  retained  posaesBion  and  exercised 
97S*1  'jurisdiction  over  the  oountry  north  of 
the  line  thus  established  until  the  present  time. 

These  are  tbe  facts,  substantially,  on  whieh 
the  defendant  relies,  as  a  bar  to  the  plaintiff's 
biU. 

The  prini;ipal  ground  of  reUef  alleged  In  the 
bill  is  the  mistake  in  Axing  the  place  from 
which  the  line  was  to  run  more  than  seven 
milea  south  of  Charles  River;  whereas,  by  the 
charter  of  Masaachusettt,  it  was  to  be  but 
three  miles  south  of  that  river. 

By  the  charter,  the  boundary  was  declared 
to  be  "three  English  miles  south  of  any  or 
every   part  of  Charles  Eiver." 

Some  doubt  may  arise  from  this  phraseology, 
whether  the  three  English  miles  are  to  be 
measured  from  tbe  source  of  th«  touthsm 
branches  of  Charles  River,  or  from  the  main 
channel  of  the  river.  And  ft  would  seem,  from 
the  establiabraent  of  the  Woodward  and  ^flrey 
Station,  and  other  acts  done  in  reference  to 
this  boundary  shortly  after  the  date  of  the 
cbart«r,  and  when  ita  language  was  at  least  as 
well  uoderetood  as  at  present,  that  the  measure- 
ment was  understood  not  to  be  required  from 
the  body  of  the  river.  At  that  early  day  the 
country  was  a  wilderness,  and  the  land  was  of 
but  little  value;  so  that  Uassacliusetts  could 
have  felt  no  very  strong  interest  in  establish- 
ing the  line  farther  south  than  was  authoriied 
by  the  charter. 

Tlie  bill  alleges  a  mistake  In  this  distance 
from  tbe  river  of  the  Woodward  and  SafFrey 
Station  by  the  commisitinners  of  Rhode  Island, 
in  both  of  the  tgre«ioents  respecting  the 
boundary;  and  this  mistake  is  not  denied  by 
the  plea.  But,  in  the  language  of  the  pica, 
these  egret' .11(11  Is  are  now  to  be  considered  as 
iuvjug  betn  frtirly  made,  in  goud  faith,  without 
fraud  or  misrepresentatioB  by  the  Msa««- 
19  It.  ad. 


chusetts  commissioners,  and  with  an  equal  and 
full  linowledge  of  the  facts  and  circumstances 
of  the  case.  And  the  inquiry  is,  whether  a 
mistake  committed  under  such  circumstances 
affords  a  sufficient  ground  on  which  to  set  aside 
the  apeements. 

I  will  first  consider  the  principles  of  this  ease, 
as  they  would  apply  to  a  controversy  between 
individuals  respecting  a  common  boundary. 

The  mistake  of  afact,  unless  it  operates  m 
a  Burpriae  or  fraud  on  the  ignorant  party,  af- 
fords no  ground  for  relief  in  Chancery.  1 
Story's  Eq.  160;  2  Ball  t  Beatty,  ITS,  ISO;  4 
Bro.  C!h.  Rep.  ISS;  6  Ves.  24. 

The  ground  of  relief  in  such  cases  is,  not 
the  mistake  or  Ignorance  of  material  facts 
alone,  but  the  unconscientious  advantage  taken 
of  the  party  by  the  concealment  of  them.  For 
if  the  parties  act  fairly,  and  it  is  not  a  case 
where  one  is  bound  to  communicate  the  facts 
to  the  other,  upon  the  ground  of  oonfidenoe  or 
otherwise,  the  oourt  will  not  iaterfere.  I 
Story's  Bq.,  160;  9  Ves.  S7S. 

!t  is  essential,  in  order  to  set  aside  suob  a 
transaction,  not  only  that  an  advantage  should 
be  taken,  but  it  must  arise  from  some  obliga- 
tion in  the  party  to  make  the  discovery;  not 
an  obligation  in  'point  of  morals  only,  ['374 
but  of  legal  duty.  2  Bro.  Ch.  420;  1  Har.  Eq. 
blc  1,  ch.  3,  4,  note  n. 

Equity  will  not  relieve  where  the  means  of 
information  are  open  to  both  parties;  and 
where  each  is  presumed  to  exercise  his  own 
judgment.  2  Wheat.  I7B,  106.  Where  an 
agreement  for  the  composition  of  a  cause  is 
fairly  made  between  parties  with  their  eyes 
oi>en,  and  rightly  informed,  a  court  of  equity 
will  not  overhaiU  it,  though  there  has  been  a 
great  mistake  in  the  exercise  of  judgment.  1 
Ves.  40g;  1  Story's  Eq.  163. 

In  like  manner,  whera  the  fact  |s  equally 
unknown  to  both  parties,  or  where  ea^  has 
eaual  and  adequate  means  of  information,  or 
where  the  fact  Is  doubtful  from  its  own 
nature;  in  every  such  ease,  if  the  parties  have 
acted  with  entire  good  faith,  a  court  of  equity 
will  not  interpose.  For  in  suoh  cases,  the 
equity  is  deemed  equal  between  the  pullea; 
and  when  it  is  so,  a  court  of  equity  will  not 
interfere.  1  Pow.  on  Con.  200;  I  Madd.  Ch.  Pr. 
62-04;  1  Story's  Bq.  163. 

The  principles  recoguiiad  by  Uhm  ftuthori- 
tle*  apply  in  all  their  force  and  conclusiveness 
to  the  case  under  consideration.  A  greater 
number  of  authorities  might  be  cited,  but  it 
cannot  be  necessary.  The  principle*  stated  are 
founded  on  reason  and  the  fitness  of  things, 
and  they  have  been  sanctioned  by  a  uniform 
course   of  adjudication. 

If  these  rules  are  to  b«  respected,  and  the 
mistake  alleged  in  the  bill  had  occurred  under 
precisely  the  same  circumstance*  between  indi- 
viduals, it  would  seem  to  be  clear  that  there 
would  be  no  ground  for  relief. 

A  controversy  exist*  between  Individual*  ra- 
speetiug  a  common  boundary.  One  party 
claims  that  the  line  iboold  begin  at  a  certain 
point,  and  the  other  at  a  different  one.  Arbi< 
trators  are  appointed,  with  full  powers  to  set- 
tle and  compromise  the  dispute,  who  estab- 
lished the  point  as  claimed  by  one  of  tha 
parties.  Some  dissatisfaction  is  subsequently 
maoifested  by  tha    unaucceisfnl   party  i    ana 
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Mven  yun  after  the  Dnt  r«ferene«,  m  second 
one  U  nude  to  other  persoiis,  who  ire  Tested 
with  unple  powers  to  Bettle  an^eompromiBe  the 
controTersf,  dod  thej  do  lettle  it  in  aikct 
eonformitj  to  the  first  swsrd;  uid  this  second 
award  is  reported  to  the  principals,  who  sanc- 
tion it.  In  addition  to  this,  the  line  or  place 
of  bsgiiuiinff  established  by  the  arbitrators  is 
the  plaoe  ctaimed  by  the  succesBfuI  party  as 
Us  line  more  than  aevBnty-DTe  years  before 
tlie  second  award,  and  more  than  twenty  years 


is  free  from  any  Imputation  of  fraud  or  un- 
fairness; all  having  equal  and  full  knowledge 
of  tlie  matter  in  dupute,  which  was  fully  and 
fvrly  discussed  and  understood,  and  finally 
determined. 

A  case  under  these  circumstances  between 
individualB,  to  say  nothing  of  the  lapse  of 
time  and  acquiescence,  since  the  award,  would 
a  16"]  'not  seem  to  be  Tery  strongly  rocom- 
mended  to  the  equitable  interposition  of  the 
court,  on  the  ground  that  the  arbitrators  mis- 
took a  fact:  a  mistake  not  induced  by  the 
opposite  party,  or  by  misrepresentation,  but 
into  which  the  arbitrators  of  the  unsuccessful 

Erty  had  innocently  fallen,  having  as  full  a 
□w1e<^  of  the  whole  merits  of  the  case  as 
the  arbitrators  chosen  by  the  other  party. 

Belief  which  should  set  aside  the  award,  and 
open  up  the  controversy,  under  such  circum- 
stances, would  create  a  new  head  of  equity. 

The  mistake  ia  admitted,  because  it  is  not 
denied  by  the  plea;  and  this  may  be  said  to  be 
a  technical  advantage  of  the  plaintiff.  For  if 
the  fact  of  mistake  were  to  be  tested  by  the 
drcumatancea  of  the  case,  it  would  be  difficult 
to  come  to  the  conclusion  that  a  mistake  had 
really  occurred.  If  it  were  admitted  to  have 
taken  place,  in  the  flrst  award,  it  would  require 
no  small  degree  of  credulity  to  believe  that  it 
again  occurred  in  the  second  award,  made  seven 
years  after  the  first  one_,  and  after  much  dissat- 
isfaction had  been  manifested  against  the  first 
kwai^  This  dissatisfaction  could  only  have 
arisen  from  the  supposed  fact  that  the  bounda- 
ry had  been  established  too  far  south. 

But  as  the  case  is  now  considered,  the  mis- 
take alleged  is  admitted,  bat  admitted  under  all 
the  averments  of  the  plea. 

If  the  Woodward  and  SafTrey  BUUon  be  as 
many  miles  south  of  Charles  River  as  alleged 
In  the  bill,  it  would  seem  to  be  a  more  rea- 
sonable sup|K>eition  that  it  was  agreed  to  under 
a  construction  of  the  charter,  or  on  the  prind- 
plee  of  compromise,  tliaQ  through  mistake. 
Bat  the  mistake  being  admitted,  still,  at  be- 
tween individuals,  there  would  be  no  sufficient 
ground   for   the   interpoeitioo    of  a  oourt   of 

And  if  relief  could  not  be  given  between  in- 
diriduals,  can  it  be  decreed  under  the  same 
circumstances  as  between  sovereign  States. 
There  are  equitable  cons  deration  s  which  would 
seem  to  apply  witb  greater  force  to  contro- 
versies between  individuals,  than  to  those 
which  arise  between  States.  Amon?  States 
there  is  a  higher  agency,  greater  deliberation, 
and  a  more  imposing  form  of  procedure,  In  the 
adjustment  of  diCTerences,  than  takes  place  be- 
tween private  individuals.  Between  the  for- 
Bier,  from  the  nature  of  the  proceedings,  mis- 
takes of  fact  seldom  occur:  and  when  they  do 
«64 


happen,  it  te  rather  a  question  of  policy  than  of 

right,  whether  they  shall  be  corrected. 

-    inclined  to  think  with  the  counsel  on 


The  hl^  litigant  parties,  and  the  nature  oi 
the  controveray,  give  an  elevation  and  dignity 
to  the  cause  which  can  never  belons  to  differ- 
ence* between  individuals.  It  may  m  a  simple 
matter  to  determine  where  a  line  shall  be  run; 
but  when  such  determination  may  draw  after 
it  a  change  of  lovereign  power  over  a  district 
of  'country  and  many  thousand  citi-  {'STI 
zens,  tne  principles  involved  must  be  con- 
sidered as  of  the  highest  magnitude.  The  ques- 
tion is  national  in  its  character,  and  it  is  lit 
and  proper  that  it  should  be  decided  by  those 
broad  and  liberal  principles  which  constitute 
the  code  of  national  law. 

Vattel,  in  his  treatise  (277),  saya:  "When 
sovereigns  cannot  agree  about  their  preten- 
sions, and  are  nevertheless  desirous  of  preserv- 
ing or  restoring  peace,  they  sometimes  submit 
the  decision  of  their  disputes  to  arbitrators, 
chosen  by  oonmon  agreement.  When  once  the 
contending  parties  have  entered  into  articles 
of  arbitration,  they  are  bound  to  abide  by  the 
sentence  of  the  arbitrators;  they  have  engaged 
to  do  this,  and  the  faith  of  treaties  should 
be   religiously  observed." 

And  again:  "In  order  to  obviate  all  diffl- 
culty,  and  cut  off  every  pretext  of  which  fraud 
might  make  a  handle,  it  is  necessary  that  the 
arbitration  articles  should  precisely  spedfy  the 
subject  in  dispute,  the  respective  ana  opposite 
pretensions  of  the  parties,  the  demands  of  the 
one  and  the  objections  of  the  other.  These  con- 
stitute the  whole  of  what  is  submitted  to  th* 
decision  of  the  arbitrators,  and  it  is  upon  these 

foints  alone  that  the  parties  promise  to  abide 
y  their  judgment.  If,  then,  their  sentence  be 
confined  within  these  precise  l)ounds,  the  dis- 
putants must  acquiesce  In  It.  They  cannot  say 
that  it  is  manifestly  unjust,  since  it  is  pro- 
nounced on  a  question  which  they  have  them- 
selves rendered  doubtful  by  the  discordance  of 
their  claims,  and  which  has  been  referred,  as 
such,  to  the  decision  of  the  arbitrators.  Be- 
fore they  can  pretend  to  evade  such  a  sentence, 
they  should  prove,  by  Incontestable  facta,  that 
it  was  tlia  offspring  of  corruption  or  flagrant 
partiality."  , 

And  again,  in  page  17S,  he  says:  "Arbitra- 
tion is  a  very  reasonable  mode,  and  one  that  ia 
perfectly  conformable  to  the  law  of  nations,  for 
the  decision  of  every  dispute  which  does  not 
directly  Interest  the  safety  of  the  nation. 
Thou^  the  claim  of  justice  may  be  mlstakcD 
by  the  arbitrators,  it  is  still  more  to  be  feared 
that  It  will  be  overpowered  in  an  appeal  to 
the  sword."  The  author  well  observes  that  the 
Helvetic  republic,  by  a  wise  adherence  to  this 
mode  of  adjustine  controversies  among  them- 
selves, and  with  foreign  countries,  baa  secured 
its  liberty,  and  made  itself  respectable  through- 
out Europe. 

These  principles  have  been  established  by  the 
common  consent  of  the  civilized  world.  And 
where  they  are  invoked  in  the  settlement  of 
disputes  between  States,  and  the  proceeding  is 
characterized  by  fairness  and  good  faith,  it 
Dui,'bt  not  to  be  set  aside,  and,  indeed,  cannot 
bej  without.  In  the  language  »t  Vattel,  proving 
Potera  14. 


IM*  Tbx  StAn  or  Rbok  Isuint  t.  Thb  Biat»  o*  MAHAOHOScm. 

bv  tka  dflBTMt  «Tidenea  tliat  tlie  «w»M  wu 
tM  offtpriDg  of  corruption  or  flAgnot  parti- 
aUtj.  And  If  the  detenninntioa  of  tb*  »rbl- 
trftton  hu  the  Banctlan  of  time  m  well  aa  of 
prinelple,  it  is  baliered  that  hutorf  afford*  no 
loataiue  where  it  haa  not  been  eoniMarad  aa 


qnJre  that  eonpacta  thua  formed  ahould  be  held 
■aerad. 

ail'J  *Tbe  pretenaiont  of  Maaaaohuaetta  In 
fkvor  of  the  line  aa  eitabliahed  bj  both  ai1>itn- 
Umh,  commenced  in  1642;  and  no  other  juria- 
dletlon  had  been,  at  an;  time,  ezerelaed  orer 
tke  eoantr;  oorth  of  thie  line.  It  was  elaimed 
before  Bhode  laland  had  a  political  eslatanea. 
na  element!  of  which  it  waa  afterwards  eon- 
poaad  were,  at  the  time  this  right  Iraa  flrat  aa- 
Btrtad,  mingled  trith  the  parent  colonj  of  Maa- 
(aehoaetta,  and  with  other  eommunitlea  and 
natlona.  And  after  they  became  embodied  and 
organiied  nnder  the  charter  of  1GB3,  it  waa 
nearly  half  a  century  before  there  seemi  to 
hare  oeen  any  diapute  reapeetlng  thia  boundary. 

Nearly  two  cenEurlea  have  elapaed  ainoe  the 
eUm  of  Maasachneetta  to  this  line  was  aet  np, 
and  more  than  a  hundred  and  twenty  jean 
dnee  the  eoDtroveny  waa  eettled  by  the  com- 
mleatonera  or  arbitratora  chosen  by  the 
partleai  and,  as  averred  In  the  plea,  epecisJly 
■anctioned  and  confirmed  by  Rhode  Island. 

la  time  to  have  no  inllnenee^lit  thia  case,  on 
the  agreements  of  the  partleaT  It  cover*  with 
Ita  peaceful  mantle  st^e  disputes  between  in- 
dlTJduals.  And  10  atrong  la  ita  infiuence  that 
fraud,  which  vitiates  all  human  transactiona, 
cannot  be  reached  when  covered  bj  great  lapse 

Haa  ft  treaty  ever  been  set  aside  on  the 
ground  of  mistake  I  Has  it  ever  been  contend' 
ed  that  after  its  ratification  by  the  high  con- 
tracting parties,  either  could  look  behind  the 
treaty  and  object  to  it  because  the  negotiators 
had  mistaken  a  fact!  It  is  believed  that  auch 
a  pretension  would  be  new  in  the  history  of 
diplomacy.  The  treaty  must  speak  for  itself, 
au  nnder  its  provisions  must  the  rigfata  of  the 
partlea  be  aacertained. 

In  the  Urst  treaty  of  Hmlta  brtweea  this 
emmtry  and  Great  Brlt^  H  Is  a  fact  not 
sow  qneatloned  that  a  mistake  «f  many  miles 
waa  made  in  establtahlng  onr  northern  bonnd- 
ary.  Bnt  this  haa  aflforded  to  Qreat  Oitain  no 
oecsaiMi  of  remoaatrance  or  complaint. 

Our  own  government,  on  a  recent  oecaston, 
declined  an  acqul«acence  in  the  decision  of  the 
King  of  the  Netnerlaada,  in  relation  to  this  same 
boundary.  Bnt,  hi  hia  letter  of  July  21st,  1B32, 
to  the  repreaentatlve  of  Great  Britain  In  this 
eomttry,  the  Becretarr  of  State  says,  in  re- 
lation to  tha  resolutlco  of  the  Senate  against 
tha  decision,  that  It  waa  adopted  under  the 
Mnviction  that  the  arbiter  had  not  decided  the 
qveethm  anbmitted  to  him,  or  had  decided  it  in 
a  manner   not  authorized  by  the   submission. 

"It  Is  not,"  be  adds,  "the  Intention  of  the 
mderslgned  to  enter  Into  an  investigation  of 
Um  argument  which  has  led  to  this  conclusion. 
The  dedsion  of  the  Senate  preeludes  It,  and 
Qm  object  of  this  communication  renden  It  un- 
■aeeasary;  bnt  It  may  be  proper  to  add  that 


point  submitted  to  the  arbiter,  is  in  accordanee 
'with  the  principles  of  national  law,  |*aTS 
and  has  a  direct  and  most  forcible  application 
to  the  case  under  consideration. 

No  objection  is  made  by  Rhode  Island  that 
the  arbitrator*  exceeded  their  powers.  No 
such  objection  can  be  made.  Their  power*  were 
ample;  and  their  proceedings,  both  In  1710,aad 
In  1T18,  seem  to  have  been  eharacteriied  by 
great  dignity  and  deliberation. 

The  complainant,  it  is  true,  waa  dlssatisfled 
with  tha  first  decision,  eatablishing  Woodward 
and  Saflrey'a  Station;   and  by  remonatraneea 


finned,  In  aU  respects,  the  first  decision.  Not- 
withstanding these  remonstrances  against  tha 
flrat  deculon,  it  would  seem  from  the  bill  that 
until  174S,  the  complainant  believed  that 
Woodward  and  SaiCrey's  Station  waa  only 
thtee  English  milea  aouth  of  Charlea  River, 
and  was  consequently  the  true  point  from 
which  the  line  should  be  run.  This  being  tha 
case,  as  the  bill  does  not  atata  the  predaa 
ground  of  dissatisfaction  at  the  first  report, 
it  cannot  well  be  imagined. 

Rhode  Island,  it  seems,  from  time  to  time, 
by  remonstrances,  in  the  form  of  resolutions 
and  otherwise,  and  by  the  appointment  of  com- 
missioners, signified  its  diBBatisfaction  at  the 
bomidary,  aa  established  In  1710  and  171S. 
Uassachusetts,  as  it  waa  bound  in  comity  to 
do,  listened  to  these  arpressians  by  Rhode 
Island,  and  more  than  onee  appointed  commis- 
sioners on  the  subject.  But  whether  we  look 
to  the  averments  In  the  plea,  or  to  the  atate- 
meuta  in  the  bill,  the  defendant  never  seems  to 
have  done  anything  whloh  could  impair  the 
force  of  the  agreementa. 

The  bill  states  varions  facts,  snch  as  the 
little  value  of  the  land  bounding  on  the  dis- 
puted line  for  many  years,  the  sparsenees  of  ttw 
population,  the  want  of  means,  and  the  inter- 
vention of  war;  as  reasons  why  Rhode  Island 


the  b  , 

tween  Massachusetts  and  Rhode  uland,  wheth- 
er the  former  eould  exercise  its  Jurisdiction  to 
the  shores  of  the  Nairaganset  tS^J,  the  Ejng 
of  Greet  Britain  appointed  commissioners  to 
settle  the  controversy,  who  decided  against 
Massachusetts.  This  decision  was  confirmed  on 
an  appeal  from  the  eommissionera,  by  tha  king 
and   oouncll. 


voked  by  the  complainant  in  the  above  In- 
stance, remained  open.  The  articles  of  corn- 
federation  formed  by  the  new  government 
made  special  provision  for  the  settlement  of 
disputed  boundaries  between  States.  And 
when  these  were  revoked  by  the  adoption  of 
the  Constltntton.  the  tribunal  at  last  appealed 
to  was  open,  and  has  ever  remained  ready  to 
hear  and  decide  the  controversy. 

Giving  full  weight  to  aU  the  allegations  in 
the  blU  which  go  to  'excBse  the  delaja  ['lit 


SuraBti  CoDBT  or  ram  Vwrwwa  Stato. 
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«f  Rhode  btuid  In  wiertlng  lU  e1«iiD,  it  to 
•till  difficult  to  Mf  thmt  the  claim  reniaina  an- 
affected  I17  the  unmolefrtcd  poiseHsion  of 
UaBstchautt*,  according  to  the  agreements. 
lUiode  Iiland,  it  ii  true,  i>  small  in  territory, 
and  ireak  in  numeriiml  force,  but  it  has  always 
■tood  high  in  moral  power  and  intellectual  en- 
dowment; and  tbe  tribunals  which,  since  the 
oommencement  of  the  controversj,  have  been 
open  to  hear  its  complaint,  have  be«n  tribunals 
of  reason,  of  justice,  and  of  Mtabliahed  law. 

The  arguments  of  the  counsel  for  the  com- 
plainant, xealous  and  able  as  they  were,  rested 
msinlT  on  the  hardship  and  injuatiee  of  decid- 
ing this  controversy  on  the  pleadings  aa  they 
BOW  atand.  The  mistake  is  admitted;  and 
what  ia  there  elae  in  the  bill,  taken  in  oonneo- 
tion  with  all  the  facta  and  circumstances,  which 
can  give  the  case  of  the  complainant  a  von 
impoaing  form.  No  fraud  ia  imputedj  the 
sealed  agreemanta,  now  and  ever,  mnat  speak 
the  same  language;  the  effect  of  time  will  re- 
tnain,  and  the  excuses  alleged  in  the  bill  for  da- 
lay,  can  scarcely  have,  under  any  form  of 
pleading,  greater  effect  than  may  m  given  to 
them  as  the  case  now  etanda.  I  speak  not  of 
the  Tolume  of  evidence  which  may  be  thrown 
into  the  case  bf  a  change  of  the  pleadings,  but 


controlling  inSuence  in  the  decision.  Believing, 
aa  I  do,  that  in  admitting  the  truth  of  the  plea, 
Rhode  Island  baa  done  nothing  prejudicial  to 
her  intereata,  and  that  In  the  present  attitude 
of  the  case,  its  aubatantial  merits  are  before  us, 
I  feel  bound  to  pronounce  a  different  opinion 
from  that  which  naa  been  ^ven  by  a  majority 
of  my  brother  judges.  Taking  the  facta  of  the 
plea,  and  givinc  due  weight  to  all  the  allega- 
tiona  of  the  bill,  not  denied  by  the  plea,  I  am 
led  to  the  conclusion  that  the  bar  is  complete. 
In  coming  to  this  conclusion,  I  feel  no  want  of 
respect  for  the  Stat«  of  Rhode  Island,  which 
has  become  so  illustrious  in  our  history  by  its 
enterprise,  its  intelligence,  and  its  patriotism. 


Mr,  Jnatiee  Catnm. 

The  facts  and  pteadinga  hare  been  ao  fnlly 
stated  by  my  brethren,  as  to  require  from  me 
only  a  mat  notice  of  the  conclusions  my  mind 
bu  come  to  on  the  points  in  controversy. 

The  defense.  In  toe  form  of  an  inoongruous 
plea,  muat  set  up  matter  in  bar,  which,  if  true, 
renders  immaterial  every  other  fact  alleged  In 
the  bill}  be  theae  as  they  may,  the  defense 
must  be  conclusive  of  the  controversy,  and 
every  necessary  averment  to  sustain  the  matter 
pleaded  in  the  bar  muat  alio  be  made  in  an 
answer  covering  the  plea,  which  cannot  be  per- 
mitted to  stand  unsupported  by  an  answer. 
This  is  the  familiar  and  settled  practice  of  the 
ffigh  Court  of  Chancery  in  England,  and  adopt- 
ed by  rule  in  the  courts  of  the  United  States. 

In  form,  it  is  believed,  the  plea  and  answer 
In  this  cause  are  accurate  In  a  high  degree,  in 
regard  to  the  matter  pleaded,  and  the  aver- 
S80*]menta  'necessary  to  sive  it  effect,  in  th> 
sense  It  is  relied  on  aa  a  oar,  unless  the  de' 
fenae  aet  np  to  double. 

ft  to  Insisted  the  plea  to  multifarious,  because 
It  reliee  on  two  defenses:  first,  the  compacts, 
nod  eeeond,  the  poaaaaaion  and  oeeupation  ol 
4S« 


the  territory  eMmed  by  the  plafntlfT,  for  Bore 
than  a  century. 

The  facts  pleaded  must  be  conducive  to  a 
single  point  of  defense;  aud  the  question  is, 
are  the  compacts,  the   making  of  the  line   in 

Eart  execution  of  them,  and  Die  taking  and 
aiding  possession  in  other  part,  and  cimplete 
execution  of  them,  combined  facta  and  circum- 
stances, conducing  to  establish  the  single  point 
relied  on  in  defense!  Tiiat  is,  tliat  the  line 
run  from  Woodward  and  Saffrey's  Station  waa 
the  true  boundary,  established  by,  and  marked 
in  execution  of,  the  compacts;  and  that  by  the 
oompactB  Rhode  Island  is  estopped  to  deny  ita 
validity.  And  I  think  the  circumstances  plead- 
ed are  so  connected  aa  not  to  vitiate  the  plea. 
If  It  to  bad,  it  must  therefore  be  so  on  ita 
merits  involving  the  obligatory  force  of  the 
eompacta.  That  they  are  prima  facie  con- 
oluaive  of  the  boundary,  is  admitted;  but  the 
bill  alleges  they  were  made  in  mistake,  and 
the  line  run  and  marked,  and  possession  sur- 
rendered to  Massachusetts,  in  mistake  of  k 
Crominent  fact:  that  Rhode  Island  then  he- 
aved the  atation,  and  the  line  run  from  it, 
three  miles  south  of  Charles  River;  whereas 
subsequent  observation  and  examination  had 
ascertained  It  to  be  much  further  south,  that  is, 
about  seven  miles. 

The  Massachusetts  charter  calls  for  a  line  to 
be  drawn  east  and  west,  "three  miles  south  of 
the  waters  of  said  Charles  River,  or  of  any,  or 
of  every  part  tltereof;"  and  the  plea,  in  aub- 
atance,  avers  the  charter  was  construed,  and 
tlie  line  settled  by  the  compacts,  without  mis- 
representation on  the  part  of  Massachuaetta, 
and  with  full  and  equal  knowledge  of  all  cir- 
cumstances by  both  parties. 

The  plea  having  been  set  dovm  for  argu- 
ment, without  an  issue,  must  for  the  present 
be  taken  aa  true;  and  the  averments  taken  as 
admitted  that  the  parties  entered  into  the  com- 
pacts, and  established  the  boundary,  with  full 
and  equal  knowledge  of  at!  the  circumstances 
of  law  and  fact  involved  in  the  controversy,  aa 
it  then  existed  and  now  exists.  And  in  the 
face  of  the  compacts  thus  made,  can  Rhode  Is- 
land be  heard  to  allege  the  existence  of  a  mis- 
take In  the  boundary  established  by  them,  and 
marked  by  the  mutual  commissioners,  and  as 
the  joint  aet  of  both  parties!  Under'  the 
circumstances,  to  open  the  controversy  and  let 
in  proof  of  a  miatake,  at  thto  day,  to  over- 
throw a  solemn  treaty  made  between  two  Inde- 
pendent governments,  is  deemed  by  me  inad- 
missible, not  to  say  dangerous.  And  1  think 
the  matters  pleaded  (if  true)  a  good  defense. 
If  this  compromise  and  solemn  establishment 
of  a  boundary,  made  a  century  ago,  can  be  im- 
peached on  the  ground  of  a  miatake  so  palpable 
and  easy  of  detection,  cannot  every  other  made 
b^  the  States  brought  before  this  court,  on  a 
simitar  assumption,  usually  much  bettsr 
founded;  eapecially  where  degrees  of  latitude- 
■are  called  for  as  boundaries!  If  the  [*281 
parties,  "with  full  and  equal  knowledge  of  all 
circumstances,"  compromised  and  settled  a 
doubtful  construction  of  the  Massachusetts' 
charter,  and  in  which  they  were  engaged  near- 
ly ten  years;  why  should  this  court  go  further 
into  the  matter,  at  the  hazard  of  encouraging 
IltigatJon  In  ao  many  other  quarters  I 
I  1  will  for  the  present  refrain  from  enterinf- 
Fetera  14. 


iN's  ADUtittaTUToss  T.  Ddftt. 


Mo  the  Inquiry,  hoir  fkr  *uch  »  miitake  of 
taw,  in  coDitnimK  a  pri*at«  instnimeDt,  could 
b*  enquired  into  by*  court  of  eluLncerr  Ink  bdU 
between  m&n  and  man;  nor  what  belp  the  mis- 
take of  law  (if  any  exiBts)  could  derive  from 
the  facta  apparent  oj  the  bill,  vnleti  the  itato- 
ment   of   tu   proposition   ehould   HUggest   the 

Nor  wilt  I  attempt  to  draw  the  marked  line 
of  diatinction  between  auch  private  a<^eenient, 
•ad  a  public  treaty,  by  State  with  Staie,  in  re- 
gard to  the  difficulty  of  ^ing  into  matten  of 
mistake,  uaually  not  predicable  of  a  treaty. 

a  filed  In  tbia  ease 
:he  argumcnta 
Mimsel  thereupon  liad,  as  well  tn  support  of  aa 
■cainit  the  said  plea,  it  is  now  here  ordered  by 
»ia  court,  that  the  said  plea  be,  and  the  aame 
h  hereby  overruled;  and  it  is  further  now  here 
ordered  by  this  court,  that  the  defendant  an- 
iiwer  the  bill  of  complaint,  as  amended,  on  oi 
hefore  the  flrat  day  of  the  nest  term. 


JOHN  H.  DUFFY,  Defendant  in  Error. 

Belligerent  property  covered  as  neutral — prop- 
erty received  by  administrator  in  his  repre. 
■entative  character;  bow  recovered  by  party 
entitled. 

It  ha*  been  trequentl;  held  tbat  tbe  device  of 
eoverlag  propeitj  an  npulml,  vibta  In  truth  It 
belligerent,  la  not  coDtrarj  Co  the  lawg  ot  »a 


■cler  o(  the  propertj.  and  the 
■aeana  taken  to  protect  It  trom  capture,  have  been 
lalrlf  reprewDI«d  to  the  Ingurera.  The  itme  doc- 
trine baa  always  been  held  nbere  talM  papers  have 
been  uaed  la  cover  Che  property,  proTlded  the  an- 
derwrlter  knew,  or  vras  bound  to  know,  that  auch 
■tratBRema  were  alwaja  reaorted  to  b;  the  peiaoaa 
•naaged  la  that  trade.  If  auch  meana  may  be  used 
to  prevent  capture,  there  can  be  no  good  reason 
tor  condemning  with  more  aeverlty,  the  contlnua- 
tlOD  of  the  same  dlsgulte  after  capture,  In  orilpr  to 

.   .1..   — .> .,.-   .1  .v_   pfopectv,  --  -- 

'■  --     ■  n.  . 
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Whatever  property  or  money  la  lawrullj  recov- 
ered bj  lbs  eiecutor  or  admlnlstraCor,  after  the 
death  of  hia  testator  or  Intestate.  In  virtue  of  hii 
tepresentatlTe  character,  be  holds  aa  asaeta  ot  the 
estate :  and  he  Is  liable  therefor  In  ineh  representa- 
tive character,  to  the  psrty  wbo  has  a  good  title 
thereto.  The  want  of  knowledn  or  the  poasasslon 
of  knowledge  on  the  part  of  the  administrator,  a* 
to  the  right  and  claims  of  other  peraoos  upon  the 
moncj  thus  received,  cannot  alter  the  rights  ot  the 
party   to   whom    It   ultimately   belongs. 

The  owner  ot  property  or  ot  money  received  by 
an  admlnlslrator.  may  rpaort  to  the  adminlatrator 
to  hla  peraonal  character,  and  charge  blm,  de  bonla 
proprlls,  with  the  amount  thus  received.     He  msj' 


mini 


I  bis  t 


r.  In 


But 


a  the 


representative  cbar- 

~  properly,  be  may 

---ty  entitled.  ' 


der  to  defeat   Ihe   plaln(lff%,  ...,„„. 

CIn  the  case  of  a  factor  who  sells  the  goods  ot  his 
nelpal  In  bis  uwn  name,  upon  a  credit,  and  dlos 
ore  the  money  la  received.  If  It  li  afterwards 
paid  to  tba  admlnUtrator  In  hla  Nptaraotatlva 
10  k  «d. 


charaeter.  the  creditor  woald  be  eolllled  to  consld- 
er  It  as  assets  Id  his  hands,  and  to  charge  blm  In 
the  ssme  character  In  wbkh  he  recclred  It.  The 
debtor,  that  Is  to  aay,  the  party  who  norchaaed 
trom  the  factor  without  any  Knowledge  of  the  Im* 
owner,  and  who  paid  the  money  to  the  admSnla- 
trator  under  the  belief  that  the  goods  belonged  to 
tbe  factor.  Is  unqueationably  dlacharged  by  this 
payment:  yet  he  cnnnot  be  discharged  unless  ha 
pays  It  ta  one  lawfully  suthoriied  to  receive  It 
except  only  Id  hli  representative  character 

IN  error  to  tha  Circuit  Court  of  the  United 
States  for  fke  District  of  Maryland. 
In  the  Circuit  Court  of  Maryland,  John  H. 
Duffy,  the  defendant  in  error,  instituted  a  suit 
aftainstthe  adminiatraton  of  Albert  P.  De 
Valengin,  for  the  recovery  of  a  aum  of  money 
which  he  claimed  to  belong  to  him,  being  a  por- 
tion of  the  indemnity  paid  by  the  government 
of  Braxil,  for  the  capture  and  loss  of  the  brig 
President   Adams,   by   a   Braejlian   cruiser,   in 

John  H.  Duffy,  a  citizen  ot  the  United  Statea, 
domiciled  at  Buenos  Ayrea,  in  1828,  shipped  a 
quantity  of  hides,  and  other  articles  of  mer- 
chandise,  in  1828.  on  board  the  brig  President 
Adams,  commanded  and  part  owned  by  Albert 
P.  De  Valengin,  a  citizen  of  Baltimore,  for  Qib- 
•raltar.  The  government  of  Brazil  and  [•>$* 
that  of  Buenos  Ayres  were  then  at  war. 

For  the  better  security  ot  the  property  from 
Brasilian  capture,  the  property  was  ahipped  in 
the  name  of  De  Valeni^n,  and  aoon  after  she 
sailed  she  waa  captured  by  an  armed  vessel  of 
Brazil,  and  carried  into  Monte  Video.  There, 
both  vessel  and  cargo  were  totally  lost. 

Under  an  wreement  between  John  H  Dufly 
and  Captain  De  Valengin,  a  claim  for  the  car- 
go as  well  as  tba  veasel  was  made  by  him  on 
the  government  of  Brazil,  for  indemnity.  The 
ownership  ot  John  H.  Duffy  was  concealed  in 
this  application,  as  his  property  was  liable  to 
capture  by  the  cruiaers  of  Braal ;  he  being  dom- 
--"-'  ■  Buenos  Ayrea.  Captain  De  Valengin 
re  anything  was  recovered  from  Uie 
government  of  Brazil  for  the  President  Adams 
and  cargo;  and  a  certain  James  Neale.  who  had 
b^me  hia  admin iatrator,  under  letters  of  ad- 
ministration sranted  in  Maryland,  prosecuted 
the  claim  as  the  representative  ot  De  Valengin, 
as,  at  length,  paid  the  indemnity  in  Bal- 
:,  by  the  aid  of  Mr.  James  Birkhead,  of 
Rio  de  Janeiro,  who  remitted  it  to  bJm  from 


ventor;  filed  by  Mr.  Neale,  as  administrator. 
Id  the  Orphan's  Court,  at  Baltimore,  as  the 
estate  of  DeValengin. 

A  suit  tor  the  recovery  of  the  amount 
claimed  by  John  H.  Duffy,  was  institutid  in  tha 
CSrcuit  Court  of  the  United  Slates  againat 
Jamea  Neale,  as  the  administrator  of  De  Valen* 
gin;  and  he  having  died  before  the  trial  ot  tha 
cause,  and  the  plaintiff  in  error  having  takes 
out  letters  of  administration,  de  bonis  noa,  to 
the  estate  of  De  Valengin,  they  were  summon^ 
and  the;  appeared  and  took  defense  in  the  ae- 

In  the  declaration  In  the  action,  the  only 
count  applicable  to  the  controversy,  between 
the  parties  to  the  suit  was  that  for  money 
had  and  received  by  James  Neale.  the  adminis- 
trator of  Do  Valengin,  tor  the  use  of  the  plain- 
tiff. On  the  issues  of  non  assumpsit  end  plena 
administravit,  the  Jury  found  for  the  plalntifl 
—  the  first,  and  for  the  defendants  on  the  seo- 
4ftT 
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ODd  eoont.  The  CIreutt  Court  enUred  %  juig- 
ment  on  the  lint  plea  for  the  kinoant  found  b; 
the  jury,  fonrtcen  thoueand  «nd  thirt«eii  dollkn 
mod  Blzty-Beven  eenta;  ttie  Judgment  to  bind 
Maeta. 

ented  thh  writ 

On  the  trial  of  th«  mom  In  the  CSrenlt  Ooort, 
the  defendant!  took  »  bill  of  eieeptioiw  to  the 
-  ^"■-reat  prapoei 
Ir  eomiMi  fo 


decUtone  of  the  oourt  on  six  dHTerant 

nyere,  submitted  by 
of  the  court.    The  bill  of  eznp- 


tiooe  containe  the  whole  eTidenoe  in  tbe  mom. 
All  the  prayera  of  the  couniel  for  tbe  dafewl- 
ante  were  refneed  bT  the  eourt. 

The  optntoB  of  tbe  Supreme  Oonrt  on  tke 
matten  presented  under  tne  writ  of  error  waa 
giren  on  two  propoeitions,  into  whieb  all  thoee 
aubmitted  in  the  Orcnlt  Court  were  ooiuiderMl 
to  be  resolved. 

"1.  That  the  agreement  between  Captain 
1S4*]  De  Valengiii  and  John  'H.  Duffy,  un- 
der which  De  Valengin  was  to  claim  ranuii 
thm  from  the  Braslian  goremment  for 
loei  of  the  brig  Preiideiit  Adam*  and  her  a*  „  . 
on  the  ground  of  Ha  being  neutral  property, 
when.  In  truth,  the  cargo  waa  the  property  of 
John  H.  Duffy,  and  therefore  belllgereot,  and 
liable  to  capture  by  the  law*  of  nationa,  waa 
fraudulent  and  Immoral,  and  that  the  eourta  of 
JuBtiee  of  the  United  SUtea  will  not  aaabt  a 
party  to  recover  money  due  on  aneh  agreement. 

"2.  That  If  the  money  belonged  to  John 
H.  Duffy,  the  action  would  not  He  agalnat 
Neale,  aa  adminiatrator,  nor  the  raoner  be  aa- 
seU  in  hit  hand!  of  De  Valengiu'e  eatate;  that 
hia  return  to  the  Orphan**  Court  eannot  alter 
the  eharaoter  of  the  tranaaetlon,  and  that  thie 
ault  ought  to  haTB  been  oontlnued  agalnat 
Neale'a  adminiatrator,  and  not  agalnat  the  rap* 
reaentathea  of  De  Valengin. 

Tlie  ease  waa  aubmitted  to  tb«  oonrt  on 
printed  argnmenU  by  Mr.  VHahon  and  Ur. 
Johnson  for  the  plalntidto  In  error,  and  by  Hr. 
WilUuu  for  the  defendant  In  error. 


plalntlffe  In  error  contended  that  the  alleged 
agreement  betWMn  John  H.  Dnf^,  the  defend- 
ant In  error,  and  Capt*ln  De  Valengin,  I7 
whleh  tbe^tter  waa  to  proseento  the  dalm  on 
the  Bradiian  government,  tor  indemnity  for 
the  toaa  of  the  brig  President  Adama  and  her 
eargo,  representing  the  whole  property  to  be- 
long to  him,  and,  aa  sueh,  not  liable  to  es^uro; 
fropoaea  nothing  more  or  less  than  the  ease  of 
*o  persons  eouapiring  to  eheat  «  tUid  pnrty 
ont  of  hia  property. 
The  object  of  tne  agreement  was  merely  to 
*     0  ^e  third  party,  and  tUa 


extract  money  from  t 


waa  to  be  acoompliehed  bf  eoneptriiu  to  make 

false  and  fraudulent  renreaentation  of  aa 

done  to  one  of  them,  who,  in  fact,  had  sustained 


ilnjnry 


no  Injury;  and  thia  falsely  alleged  Injury  Is 
nade  the  sole  basis  of  the  payment  by  the  tJiird 
party.  The  verdict  of  the  jury  admits  that 
the  payment  waa  made  only  In  eonseouenoe  of 
tbe  niM  and  ooneerted  miarepreaentatlous,  and 
would  not  have  been  made,  if  tbe  trath  had  not 
ba««  rappreesed  by  the  eonsplraey. 

It  la  contended  that  suoh  an  agreement  will 
1m  held  fraudnlent  ererywherai  and  that,  in 
neb  a  ease,  tha  toad  baa  no  loealttj. 


spiraey  one  of  them  were  to  obtain  the  money 
M  the  third  party.  It  would  scarcely  he  eontend- 
ad  that  under  such  an  agreement  the  other 
oonld  claim  from  his  asaociate  in  tbe  conspiraey 
a  aharo  of  the  plunder,  through  tbe  instrumen- 
tality of  •  court  of  justice.  It  is  contended 
that  there  le  no  difference  between  sueh  a  caao 
and  •  «ona[riraey  to  d«at  the  government,  and 
that  sueh  a  conspiracy  la  essentially  different  aa 
it  regards  its  validity  In  onr  courts,  from  con- 
traets  made  for  the  purpose  of  ersding  the  r«T- 
enn*  laws,  or  the  mere  commercial  regulatioaa 
*of  a  foreign  conntryj  when  to  lovali-  [*S8S 
date  such  a  oontraet  would  be  substantially  t« 
enforee  aueh  laws  and  r^nlatlons. 

It  la  eontended,  also,  that  not  only  wns  sueh 
an  agreement  void,  and  that  tfaeret^  the  prin- 
cipal fact  OS  which  tbe  court  instrncted  tbe 
jury  in  favor  of  the  plaintiff  In  the  Cirailt 
Court  was  removed  from  the  ease,  but  that  the 
existence  of  auch  an  agreement  necessarily  pre- 
rented  a  recovery  from  the  plalntlffe  In  error; 
as  it  wonid  have  preelnded  a  recovery  against 
De  Valengin,  if  ha  had  obtained  the  money  from 
the  Brarflian  government. 

The  eaae  put  m  tbe  whole  of  the  proof  of  the 
defendant  In  error  established  this  fraudulent 
agreement,  and  showed  that  the  money  had 
been  obtained  by  false  documents,  furnished 
by  John  H.  Duffy,  or  obtained  by  his  aid  and 
with  hhi  privity. 


iisuaDioDE  docununHa,  BTinencing  tiiie  in  u» 
Valengin,  and  to  reelalm  the  property  by  force 
of  the  agreement  topay  over  the  money  to  bim 
when    recovered.    The    action    could   only    be 


the  title  for  tbe  fraudulent  purpose:  this  agree- 

.  . j^  p^j^  ^jij  parcel  ofthe 

agreement,  which  could 
not  be  severed  from  the  Tatter,  nor  established 
without  proof  of  it.  The  case,  therefore,  fell 
within  the  scope  of  the  well  established  princi- 
ple "that  wben  recovery  cannot  be  had  except 
W  proof  of  the  Illegal  or  corrupt  agreement,  or 
throng  the  medium  of  iL  It  cannot  be  had  at 
alf 

The  eounsel  for  the  plaintiffs  in  error  alao 
contended  that  the  proof  of  the  fraudulent 
agreement  showed  oonelusively  that  tbe  de> 
fendant  In  error  had  no  title  to  the  money 
sought  to  be  recovered;  that  ]>y  hia  own  show- 
ing, the  title  to  It  waa  In  the  BrsEilisn  govern- 
ment; that  the  money  sought  to  be  recovered 
waa  not,  and  never  had  been  hia  property  or  the 
proceeda  of  his  property,  but  was,  on  the  eon- 
trmij,  a  sum  of  money  originally  belonging  to 
the  Brasilian  government,  and  obtained  by 
fraud  from  It;  and  the  proof  of  the  fraud  fur- 
nished by  himself,  and  showed  in  the  agree- 
ment supposed  by  the  prayer,  established  that 
the  title  was  still  in  the  said  government,  and 
not  in  the  defendant  in  error. 

Upon  the  seoond  prcnosltlon  as  stated  in  tbn 

minion  of  the  oonrt,  that  the  action  would  not 

U*  against  Hank  aa  administntor,  nor   the 

rotan  S4. 
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De  ^ 

Orpluui'i  ^boiirt  oumot  chuige  the  character  ol 
thB  tikaaaetlon,  and  that  the  action  ihould  have 
been  contioucd  agalnit  Neale**  administrator, 
and  not  agaioat  ths  plaintiffs  In  error;  the 
counsel  for  tbe  plalntiSs  in  error  contended: 

The  only  pretense  of  claim  against  the  «•- 
t«ta  ot  De  Valengin  and  the  plaintiffs  in  error, 
aa  admin istratora  de  bonis  non  of  his  estate,  Is 
fonnded  on  the  allemtlou  that  Neale.  in  his 
lifetime,  received  the  proceeds  of  property 
which  did  not  beloDK  to  Ue  Valengin,  but  In 
fact  belonged  to  the  defendant  in  error,  John  H, 


The  administrator  could  not,  by  a  wrongful 
receipt  or  conversion  of  property  vhfch  did  not 
belong  to  the  intestate,  create  a  debt  against 
the  intestate,  or  charge  againit  the  estate  of 
the  inteatate,  which  enablea  the  owner  of  tbe 
property  to  come  In  as  a  ipneral  creditor 
againat  the  estate.  The  administrator  alone  la 
personally  liable  for  such  wrongful  receipt  or 
eonTenJon,  even  where  the  property  has  gone 
to  tbe  beneSt  of  the  estate. 

This  is  established  by  numerona  and  uncon- 
tradicted decisions,  which  settle  It  beyond  con- 
troversy, that  Dpon  a  count  for  money  had  and 
receiTea  by  an  administrator,  no  oUier  judg- 
ment can  be  rendered  than  the  judgment  de 
bonis  propriis;  and  that  such  a  count  cannot  be 

J'ained  with  any  counts  on  an  indebtedness  ol 
he  intestate,  or  with  any  Indebtedness  of  the 
administrator,  as  such,  such  aa  money  paid  for 
the  use  of  the  estate,  etc.,  which  does  create  a 
debt  against  the  estate.  Cited,  Jennings  t. 
Newman,  4  D,  &  East,  348;  Bridges  t.  Parker, 
t  Bos.  &  Pull.  424;  Powell  t.  Graham,  7  Taunt. 
&80  (S  S.  ft  Low.  223) )  Ashley  t.  Ashley,  7  B. 
&  Cres.  444  ( U  8.  t  Low.  771 )  j  I  Chitt.  Prec- 
edente,  40,  note;  Beynolda  t.  Keynolda,  8 
Wend.  240;  Sumner  v.  Williams,  8  Maaa.  Rep. 
198. 

Eyen  If  there  was  any  remedy  against  the  es- 
tate in  such  a  case,  it  would  be  found  only  in 
the  right  to  follow  and  reclaim  the  specific 


__  _,  .  apecial  claim  against  the  estate  founded 
on  the  allegation  that  the  property  had  been 
carried  into  the  estate  and  appropriated  to  Ita 
naea;  and  this,  CTcn  if  the  recovery  could  not 
be  bad  againat  the  estate,  through  the  medium 
of  tbe  mere  common  count  for  money  had  and 
received  by  the  adminiatrator. 

There  was  no  foundation  for  any  sneh  olalm 
against  the  estate,  aa  It  was  conceded  that 
Neale  died  after  having  eold  the  property  and 
reodved  the  proceeds,  and  that  no  part  of  the 
•aid  proceeds  had  ever  been  paid  over  to  the 
plabtiffa  In  error,  or  accounted  for  to  them 
either  by  Neale  in  his  lifetime,  or  by  hie  admin- 
iatraton  since  his  death;  and  the  plaintiff  had 
therefore  an  ample  remedy  againat  Neale'a  ad- 
ministrators for  the  recovery  of  the  money.  It 
waa  insisted  that  the  mere  return  of  it  in  an  In- 
ventory by  Neale,  could  varv  the  question;  not 
only  because  he  could  not  by  hia  mere  act  of 
ehau^ng  himself  with  it  to  the  eatate,  make  the 
estate  a  debtor  therefor  to  the  owners;  butalao 


tors,  would  have  been  a  full  protection  agalnrt 
any  daim  founded  on  the  mere  return  In  the 
inventory.  There  ia  nothing  in  the  Maryland 
Act  of  I8£0,  eh.  174,  to  change  Ute  common  law 
rules  on  this  aubject  (as  was  supposed  in  the 
court  below),  or  even  to  bring  it  within  the  op- 
eration of  that  act  aa  expounded  by  tbe  court* 
of  Maryland,  In  Sibley  v.  Williams,  3  Gill  A 
Johnson,  63,  64;  and  that  there  waa  no  evidenc* 
in  the  cause  to  show  that  the  money  received 
by  Neale  *on  the  aalea  was  in  such  a  ['287 
predicament  that  the  plaintiffs  in  error  or  ad- 
minietraton  de  bonis  non  could  have  pursued 
and  recovered  the  money,  according  to  the  con- 
atraction  of  tbat  act  in  the  case  just  referred 
to;  and  that  the  plaintiff's  remedy  as  to  aaseta, 
in  auch  a  predicament,  waa  againat  Neale's 
estate,  or  on  hla  bond. 

Mr.  Williama,  for  the  defendant  In  error. 

By  the  laws  of  Maryland,  admlniatraton  de 
bonu  non  are  entitled,  and  their  duty  requires 
them  to  demand  from  the  legal  renresentatlTea 
of  tha  former  adminiatrator,  the  aelivery  over 
to  them  of  all  bonds,  notes,  accounts,  and  evi- 
dences of  debt,  and  to  require  the  payment  over 
of  all  money,  belonging  to  tbe  onginal  estate. 
And  such  bonds,  etc.,  and  money,  are  assets  In 
the  hands  of  tbe  administrators  de  bonis  non. 
Laws  of  Maryland,  179B,  eh.  101.  sub.  eh.  14, 
sec.  2;  1820,  eh.  174,  sec.  3-0. 

It  is,  accordingly,  not  only  the  right,  but  the 
duty  of  the  plaintiffs  In  error,  to  demand  from 


hands,  as  toe  eatate  of  De  Valengin.  The  rep- 
resentatives of  Neale  cannot  claim  this  proper- 
ty as  a  part  of  his  estate.  Nm  can  the  new  ad- 
ministrators of  De  Valengin  reject  It  as  form- 
ing no  part  of  De  Valengio'a  eatate. 

If  the  admin  iatrators  de  bonla  non  have  neg- 
lected, and  are  neglecting  to  perform  their  duty 
in  not  calling  on  Neale's  representatives  for  a 
delivery  over  of  the  property  of  their  Intestate, 
they  can  be  compelled,  by  application  to  the 
proper  tribunal,  to  discharge  tbeir  duty  in  thia 
particular. 

In  the  mean  time  It  cannot  be  an  objeetlon, 
to  be  urged  by  the  delinquent  parties  them- 
selves, tbat  they  hare  failed  in  their  duty.  Nor, 
surely,  ought  it  to  work  a  lost  or  an  iqjury  to 
Dultj,  that  he  has  presumed  they  have  fnlflJled, 
or  iriJl  folfll  the  oollgations  prescribed  by  law 
hi  thia  napeet. 

And,  further,  if  Dntlj  had  the  altemattva, 
aa  he  doubtless  had,  under  the  dreumstance* 
of  thia  ease,  to  treat  Neale  in  hla  Individual 
character  aa  hii  debtor,  he  most  clearly  had  ■ 
right  to  embrace  the  more  disadvantageous  al- 
ternative of  regarding  De  Valengin'a  eatate  aa 
his  debtor.  In  adopting  tbe  latter  alternative, 
aa  baa  been  before  remarked.  It  cannot  belong 
to  the  plaintiffs  in  error  to  falsify  Neale's  ad- 
mission, and  deny  that  to  be  their  intestate  ea- 
tate, which  the  Bret  administrator  dedarea  on 
oath  to  be  such.  There  ia  aa  little  grace  aa 
there  is  law  in  pladng  thenuelvee  in  such  atti- 
tude.    2  Will.  Ex.  1086;  1  Taunt  322. 

As  to  the  assumption  of  the  counsel  for  the 
plaintiffs  in  error  that  the  contract  between  De 
Valengin  and  the  defendant  was  fraudulent  and 
immoral,  under  which  the  indemnity  for  the 
cargo  of  the  President  Adams  was  claimed  from 
the  Bratllian  govamment,  and  tlierefore  lannot 

4&« 
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be  Bude  Um  inblMt  «f  a  aait  la  «  court  of  the 
United  St«t«*j  tlia  moiimI  for  the  defendant  in 
error  Mid  tlwt  It  uanmei  that  in  •  court  of  the 
UniUd  Sttitei,  between  dtuseiM  ol  the  United 
IBS']  *Statea,  an  agreement  cannot  be  en- 
foroed  which  Meka  to  guard  bona  fide  Ameri- 
can propertj  from  uixure  bj  one  belligerent 
power  tnat  Ii  at  war  with  another;  both  of 
them  being  at  peaoe  with  the  United  Statee. 

The  device  practiced  in  thie  cam,  bv  placing 
the  propertT  in  the  name  of  the  captam,  is  not 
forbidden  either  by  the  laws  of  natioui,  the 
laws  of  war,  or  the  laws  of  moralltj. 

The  reaidence  of  Duffj  in  Buenoe  Ayrea, 
which  impose!  upon  him  •  temporarj  alle- 
giance to  one  of  the  beitlgerent  partiea,  majr 
•ubject  hia  property,  if  captured,  to  condemna- 
tion in  the  court!  of  the  other.  But  if  the 
proper^  ia  restored  or  indemnified  for,  either 
Mcauae  the  eaptarlug  power  ahooaes  to  waive 
its  right  to  eondenui,  «r  neeause  the  reaidence  ot 
Ita  tnte  owner  ia  unlcnown,  it  oo^t  elearlj  to 
Innre  to  the  benefit  of  the  trae  owner  against 
all  the  rest  of  the  world.  It  would  be  mon- 
atrona,  and  againat  all  law  and  justice,  to  al- 
low the  other  contracting  party,  who  hjaa  par- 
ticipated in  the  aeimre,  to  claim  that  aa  his 
own  which  he  admits  to  be  another's,  and  which 
he  haa  promised  to  account  for  when  receiTed. 
1  Boa.  i,  Pull.  3;  7  Wheat.  283;  B  Wheat.  204. 

The  caaes  relied  on  by  the  defendanta  below, 
are  irrelevant  to  the  points  in  issue.  They 
chiefly  relate  to  controveniea  between  a  neutral 
and  a  belligerent,  aa  £  Dall.  34;  1  Kent's  Com. 
143;  7  Wheat.  App.  87;  Story'a  Confi.  L.  214, 
or  to  caaes  of  insurance,  where  there  was  a  con- 
oediment  of  material  facta,  aa  S  Wsah.  C  C. 
B.  391;  2  PhiL  Ina.  ISO. 

Mr.  Caiief  Jnatioa  Taney  delivered  the  opin- 
ion of  the  court: 

This  ease  eomea  here  upon  a  writ  of  error  to 
the  Circuit  Court  for  the  District  of  Maryland. 

It  appears  from  the  record  that  John  H.  Duf- 
tj,  an  American  citiien,  being  engaged  in  com- 
merce and  domiciled  at  Buenos  Ayrea,  shipped 
»  eaivo  of  hides  and  lard  to  Gibraltar,  on  board 
the  brig  President  Adams,  In  1828.  Buenoe 
Ayrea  was  then  at  war  with  BnEll.  The  Pres- 
ident Adama  waa  an  American  vesael,  and  De 
Talengin,  her  captain,  waa  a  dtisen  of  the 
United  SUtaa.    Oe  waa  alao  part  owner  of  the 

In  order  to  protect  tlie  cargo  from  capture  by 
the  Braciliani,  it  waa  shipped  aa  the  property 
of  De  Valenrin;  and  tha  Ull  of  lading  and 
other  papers  &i  relation  to  it,  were  made  out  in 
hia  own  name.  The  brig  was,  however,  cap- 
tured on  her  voyage  by  a  Brazilian  cmiaer,  and 
waa  wrecked ;  and  the  veaae!  and  cargo  totally 
loat,  near  Honte  Video,  while  in  poaaeasion  of 
the  captora,  who  were  andeavoring  to  mirj  her 
into  port. 


ented  a  elaim  for  remuneration  from  the  Bra- 
ailisn  government,  inaiating  that  the  property 
belonged  to  him;  that  it  was  neutral  property, 
and,  Uierefore,  unlawfully  captured.  De  Valeu- 
gin  died  before  he  recovered  anything;  and 
nfter  bia  death,  Jamea  Neale  took  out  letten  of 
18t*]  admin istraC ion  on  his  estate,  *in  the  city 
of  BaJtimore,  and  continued  to  prosecute  the 
4S0 


claim  upon  tha  ground  that  the  property  waa 
De  Valengin'i,  and  at  length  succeeded  in  ob- 
taining compenaation  for  it  from  the  Braiiliaa 
government.  The  money  was  paid  to  Keale's 
agent  at  Rio  Janeiro,  and  invested  in  eolfaa, 
and  shipped  to  him  at  Baltimore;  where  he  re* 
ceived  and  took  possession  of  it  aa  property  bo- 
lon^ng  to  De  Valengin'a  eatate,  and  aa  bia  ad- 
ministrator. It  was  duly  appraised  as  the  prop> 
erty  of  De  Valengin,  and  returned  aa  aneh  by 
Neale  to  the  Orphan's  Court,  in  Januaiy,  1834; 
and  afterwarda  waa  aold  by  him,  and  tlia 
money  received.  It  does  not  appear  from  tlu 
evidence,  whether  Neale  had  or  had  not  any 
knowledge  of  the  interest  of  Duffy  in  the  oargo^ 
while  he  was  prosecuting  the  claim  againat  tbo 
Brazilian  ^cmment,  or  when  be  received  tha 
compensation  for  it 

In  March,  1834,  Duffy  brought  suit  againat 
Neale  for  the  money  he  oad  thus  received.  Tho 
suit  waa  anlnst  Neale  as  administrator  of  Da 
Valengin.  In  1630,  Neale  died,  the  suit  being 
still  pending;  and  after  hia  death,  prooeaa  waa 
issued  against  the  present  plaintiffs  in  error, 
who  are  the  admin istra tore  de  bonia  non  of  D« 
Valengin,  in  order  to  make  them  defendanta  to 
the  suit  which  he  had  institnted  against  Nealo 
in  hi*  lifetime,  as  administrator  aa  aforesaid. 

The  declaration  waa  amended  by  the  plain- 
tiff after  the  appearance  of  the  administratora 
de  bonis  non;  and  the  only  count  applicable  to 
the  case,  as  it  appears  in  the  testimony,  waa 
that  for  money  liad  and  received  by  Neale, 
as  administrator  of  De  Valendn,  to  and  for 
the  use  of  the  plaintiff.  The  defendanta 
pleaded  non  a»Burapsit  and  plene  admin iatravit, 
upon  which  isaues  were  joined;  and  the  jury 
found  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendanta  on  the  second;  and  the  judg- 
ment waa  entered  for  the  amount  found  due  by 
the  jury  in  the  usual  form,  to  bind  assets  whan 
they  shall  arise. 

At  the  trial,  several  inatructiona  were  aakod 
for  by  the  defendants,  which  were  Tefnaed  by 
the  court.  They  may  all,  however,  be  resolved 
into  two.    1.  That  the  agreement  between  Da 


Valenoin  and  Duffy,  to  claim  remuneration 
from  Uia  BrmiUian  government,  upon  thegroond 
that  it  waa  nentral  proparty,  when  in  truth  It 
was  Duffy'a  and,  theretora,  belligerent,  and  lia- 
ble to  capture  by  the  laws  ol  nationa,  waa 
fraudulent  and  immoral;  and  that  the  courta  of 
jujtice  of  this  country  will  not  aaaiat  a  party 
to  recover  money  due  on  auch  an  agreement. 

2.  That  if  the  money  belonged  to  Duffy,  tbo 
action  would  not  lie  BKainst  Keale  as  adminia* 
trator,  nor  the  money  be  assets  in  hii  hands,  ol 
De  Valengin'a  estate;  that  his  r^lrun  to  tne  Or- 
phan's Court  cannot  alter  the  character  of  th« 
transaction;  and  that  the  suit  ought  to  havw 
bean  eontinued  against  Neale's  adminia trator. 
and  not  against  the  representatives  of  De  Val- 

The  fliat  qnestlon  may  be  disposed  of  in  ft 
few  worda.  It  has  been  frequently  neld  that 
the  device  praetloed  in  this  eaae,  of  covering 
the  properly  aa  nenfanl  when  In  truth  it  waa 
belligerent,  'is  not  contrary  to  the  laws  ['ISO 
of  war,  or  the  lawa  of  nationa.  And  oontraeta 
made  with  underwriter*  In  relation  to  property 
thus  covered,  have  always  been  enforced  in  tbo 
courta  of  a  neutral  country,  when  the  triM 
eharacter  of  the  property  and  the  means  taken 
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to  protect  It  from  cftpture,  hkve  hten  MtIj  rep-  kny  aonnd  prfnciplea  of  reaion,  or  to  And  any 

resented  to  the  insurer.     The  cune  doctrine  hma  counteDance  for  it  in  analogous  canes, 

alwajs  been  held  where  false  paperE  were  used  We  do  not  mean  to  say  that  the  principal 

to  cover  the  property;  provided  tne  nnderwriter  may  not,  in  such  eases,  resort  to  the  adminis- 

knew  or  was  bound  to  know  thst  such  strata-  trator   in   bis   personal   character,   and   cfaarj;e 

genu  were  always  reaorted  to  bj  penoos  en-  him,  de  bonis  propriis,  with  the  amount  thus 

nged  In  that  trade.     And  if  such  means  may  received.     We  think  he  may  talce  either  course, 

be  oaed  to  prevent  a  capture,  there  can  be  no  at  hie  election]  but  that  whenever  an  executor 

pood  reason  for  eondemnin^  with  more  sever-  or  administrator,  in  bis  representative  eharae- 

ity,  the  continuation  of  the  same  dis^ise  after  ter,  lawfully   received  money   or  property,  he 

capture,  in  order  to  prevent  the  condemnation  may  bt  compelled  to  respond  to  the  party  en- 

of  the  property,  or  to  procure  compensation  for  titled  in  that  character,  and  shall  not  bo  per- 

It,  when  it  has  been  lost  by  reason  of  the  cap-  mitted  to  throw  it  off  after  he  has  received  the 

tare.     It  is  true  the  courts  of  the  capturing  na-  money,  in  order  to  defeat  the  plaintilTs  action. 

" "  - enforce  contracts  of  that  da-  In  this  ease,  De  Valengin  was  the  bailee  of 

'  sen  regarde<'  "-     ---'-  -^'-      ■  •      "  *           •  ■     • 
il  country. 

The  second  question   is  one  of  more  nicety,  all    proper    measures    for    their    safety    and 
and  the  cases  are  not  entirely  reconcilable  to  preservation.     Be  had  a  right  to  eell  and  trans- 
each    other.     There    are,    doubtless,    deoisioni  fer  the  goods  in  his  '                          •        • . 
which  countenance  the  doctrine  that  no  actio  '        •"'■•- 
will  lie  against  an  executor  or  administrator,  i  _        .   , 
Us  representative  chariicter,  except  upon  some  was  justly  due  t 
claim    or   demand    which   existed   against    the  struction  of  this  cargo.     Whether  that  govern- 
tatator  or  intestate  in  his  lifetime;  and  that  ment  was  deceived  or  not,  is  another  question. 
If    the    claim    or   demand    wholly    accrued  in  and  does  not  affect  the  point  now  to  be  decided, 
the     time     of     the     executor     or     administra-  The  admission  of  the  debt  as  due  to  De  Valen- 
(or,  he  is  liable  therefor,  only  in  bis  personal  gin,  places  this  case  upon  the  same  principles 
ebl^cter.     But   upon   a   full   consideration   of  with  that  of  a  factor  before  mentioned,  who 
the  nature,  and  of  the  various  decisions  on  the  had  sold  the  property  of  his  principal   in  Dis 
subject,  we  are  of  opinion  that  whatever  prop-  own  name,  and  died  before  the  receipt  of  the 
srty  or  money  Is  lawfully  recovered  or  received  money.    If  the  adminiatrator  is  lawfully  enti- 
by  the   executor   or   administrator,    after   the  tied  to  receive  it  in  his  representative  character, 
death  of  his  testator  or  inteatate  in  virtue  of  and  does  so  receive  it,  he  is  liable,  in  the  same 
lua  representative  character,  he  holds  as  assets  character,  to  the  party  entitled.    Neale  prose- 
Bf  the  estate;  and  he  is  liable  therefor,  in  such  cute<3   the   claim,   and   received  the   money,  as 
representative  character,  to  the  party  who  has  the   administrator   of  De   Valengin.     Be  must 
a  good   title   thereto.    Id   our  judgment,   this,  account  for  it  in  the  same  character. 
Upon  principle,  must  be  the  true  doctrine.  If  this  transaction  had  taken  place  before  the 
In  the  case  of  a  factor  who  sells  the  goods  of  Act  of  Assembly  of  Maryland  of  1S20,  cb.  174, 
bla    principal  in  his  own  name,  upon  a  credit,  the  suit  must   unaueationably  have  been   con- 
and   dies  before  the  money  is  received,  if  it  It  tinued  against  Neate's  representatives,  and  could 
afterwards  paid  to  the  administrator  in  hie  rep-  not  have  been  sustained  against  the  adminis- 
taentative  character,  would  not  the  creditor  be  trators  de  bonis  non  of  De  Valengin.    Because 
eat^itled  to  consider  it  as  assets  in  his  hands,  the  property  which  Neale  \ad  received  aa  ad- 
•nd    to  charge   him   in   the  same  character  in  ministrator  was  converted  into  money  In  hia 
wbich   he    received   it  I    The    want   of   kuowl-  lifetime,  and  must  therefore  have  been  account- 
«l^f«,  or  the   possession   of  Imowledge   on  the  ed   for   by   his   administrator,   and   would   not 
jm.rx  of  the  administrator,  as  to  the  rights  or  have  passed  to  the  administrator  de  bonis  aoB 
d&iina  of  other  persons  upon  the  money  thus  of  the  former  intestate.    But  by  the  3d  section 
leoeived,  cannot  alter  the  righta  of  the  party  of  the  Act  of  1B20,  ch.  174,  the  administrator  de 
U»  whom  it  is  ultimately  due.    The  debtor,  tbat  bonis  non  is  entitled  to  the  bonds,  notes,  ae- 
!■    to  sav,  tbe  party  who  purchased  from  the  counts,   and   evidences   of  debt,  whicb   the  de- 
tector without  any  knowledge  of  tbe  true  (rwn-  oeaaed  executor  or  administrator  may  have  tali- 
BT,  and  who  pays  tbe  money  to  the  administra-  en.  and  to  the  money  in  his  hands  Id  his  rep* 
tor  under  the  belief  that  the  goods  belonged  to  resentative  character,  and  he  Is  authoriised  to 
tbe  factor  himself,  is  unquestionably  discharged  recover  them  in  the  manner  there  pointed  out. 
hj  this  payment.     Yet  be  cannot  be  discharged  And  tbe  money  now  in  oontroveraj'  being,  as  we 
nalesa  he  pays  it  to  one  lawfully  authorised  to  have  already  said,  'lawfully  in  the  hands  [*9VI 
tMelve  it;  and  the  party  to  whom  he  pays  can-  of  Neale,   in   his  representative  character,  the 
Dot  be   lawfully  authorized  to  receive,  except  administrator*  de  bonis  non  are  entitled  to  it; 
«nlj  in  his  representative  character.    I(  he  is  »nd  as  they  are  authorlied  to  recover  the  fund 
J»i"]  •authorized  to  receive  in  that  character,  °"t  ■>'  which  the  money  due  to  Duffy  la  to  be 
wh7  rtonW  he  not  be  liable  in  that  character  I  Pj^'*-  'l*  ^.  f  ^•'J  *?  ]^^^f  J*"™  PV*'".** 
Agtin,  if  a  note  had  been  Uken  by  the  foe-  ^J"',""'^   which  he   had  taat.tuted  a«:uBt  the 

torTVyble  to  himself,  and  after  hi.  death  bis  fh'!*  '*^Tr.l  I^  „';^7„inr°«lT,  f„"!  »  T^Hi 

,  '  t^'.„.             1              ...     I,                    ,  tnem.     Iney  are  not  ininred,  or  in  any  manner 

^ministrator  sued  upon  it  in  his  representa-  i^^.j  ;„  j^          b     t^i  proceeding.    For  they 

Un  ea[»aty,  and  recovered  the  money;  would  are  not  lUble,  unless  the  money  is  recovered  by 

h«  not  be  liable  to  the  principal,  m  the  same  Neale's  representatives   or  securities,   provided 

ehuMter  In   which   he   bad,  by   the  judgment  there   is   no  negligence  or  breach   of  duty  on 

of  »  eourt,  recovered  the  money  t     It  would  be  their  part 

dilBenlt  to  reconcile  the  eontrarr  doctrine  to  Tbe  motion  in  ixtm^  ^  Vo&SEiik^  A«m&.\» 


Bunxm  Codbt  ov  tss  Vnmo  States. 


the  <3reitlt  Court,  ft  K  had  not  been  objeetlon- 
ible  upon  other  ground*,  wat  eridentl;  too  tate 
b7  the  miei  of  tns  court;  and,  on  that  aoeount, 
properlr  overruled. 

T^e  Jndgineiit  of  tiie  Circuit  Court  ii  thara- 
tan  afflnnad. 

TbJ*  eanse  eamt  on  to  ba  lieard  on  the  tran- 
■eript  of  the  record  from  the  Circuit  Court  of 
the  United  State*  for  the  Uietrict  of  Maryland, 
and  was  argued  by  counael;  od  eoniideration 
whereof,  it  ia  ordered  and  adjudged  by  thix 
court  that  IJie  judgment  of  the  laid  Circuit 
Court  in  thia  oauae  be,  and  the  lame  ia  hereby 
affirmed,  with  ooata  and  damagea,  at  tha  rate 
of  aiz  par  aantum  per  annum. 


NATHAMIEL  A.  LOWBY. 
Walvar    of    privilege — juriadiction    of   Circuit 

Court— residence    of    parties — non-negotiable 

note   or   elioaa   In   action — assignor   deemed 

plaintiff. 

An  action  was  bronght  br  forain  atlacbment  Id 
the  CoBTt  «t  CaDimon  Pleas  «(  warren  Countr, 
PcnnalTsnla,  In  tbe  name  of  a  eltlien  at  Pcnnsjl- 
nnlB,  for  the  use  a(  tbe  Lambemiaii'a  Bank,  at 
Warren,  FennSTtTaDla,  asalnst  a  cltlsen  of  Mew 
York.  Tbe  suit  was  on  a  note  slven  bj  the  Ottttaa- 
ant  to  tbe  ptBlDtlir,  to  be  paid  "In  tbe  oSlM  notes 
of  tbe  Lumberman's  Bank  at  Warren."  Some  of 
the  siockbolders  of  tbe  Lnmberman's  Bank  at 
Warren  were  clUsena  of  the  State  «(  New  York. 
The  detendaot  appeared  to  tbe  actlen.  by  counseL 
and  harlus  elTen  bond  with  nrety  to  the  Court 
ol  Common  Plesa,  remoTtd  tbe  eaase  to  the  Clr- 
colt  Conrt  ol  tbe  United  States  (or  tbe  Western 
Dlatrlct  ol  PeoDsrlTsnls.  A  motion  waa  made  in 
the  Clrcnlt  Conrt  to  remand  tbe  cause  to  tbe 
CoDit  o(  Common  Plea*  of  Warren  County,  Um 
Clrcnlt  Court  bavlnx  no  Jarlsdlction  ot  tbe  cense 
on  tbe  BTound  that  Uie  real  partr  In  tbe  salt  waa 
tbe  Lambenuan'i  Bank  at  Werrtn,  an  anregate 
corporation,  aome  ol  the  atockbolder*  of  the  bank 
bslca  cltlsena  of  tbe  State  ot  New  Xork.  It  was 
held  that  tba  Clrcnlt  Court  bad  Jarlsdlction  a(  tbe 

The  dcdston*  of  tba  Bnpreme  Conrt  bare  bean 
onlform,  and  as  declared  at  the  prssent  term  In 
tba  case  ot  Tba  Commercial  and  Kail  Road  Bank 
ot  VlckabnrB  v.  Sroeomb  et  aU  that  tbe  courts  of 
tba  Halted  Statea  canoot  eierdie  Jarladlctlon 
wben  some  of  tbe  etoekholderi  In  a  corporation 
estsbllsbed  In  one  State  are  cltlsen*  ol  anotber 
Stats,  ot  wblcb  tbe  partj  sued  b;  th*  coriwrBtlan 


U  a  dtlsen. 

A  note  to  be  paid  "In  the  oOIe*  notea  of  a  bank," 
la  not  neaotlau*,  by  tba  usage  or  cnstom  ot  mer- 
ebanl*.  not  belni  a  promlsaary  note  by  tbe  law 
merchant,  tbe  statute  ot  Anne,  or  tbe  kindred  act 
of  Assembly  of  Penoeylnnla,  It  Is  not  negotlabi* 
by  Indorsement ;  and  not  bains  nader  aotl.  It  ia 
not  aaslxnab]*  by  the  act  ot  Aasembly  ot  Pennsrl- 
TSnla  on  that  sabjeet  relating  to  bonds.  No  suit 
could  be  tmnubt  npon  II  In  tbe  aame  ot  the  In- 
doraar.  Tbe  fesal  fntetest  In  tba  Inatroment  con- 
tlnnei  in  tbe  petaoo  In  wbca*  ta-ror  It  baa  been 
drawn,  wbaterer  equltr  anotber  may  baTg  to 
claim  tbe  Bum  dne  on  tba  same,  and  he  onir  la 
tta*  party  to  a  salt  at  law  on  tbe  Instrument. 

ON  a  oertiflcata  of  division  from  the  drcult 
Court  of  the  United  State*  for  the  Wastan 
Dbtrlot  of  Pennsylvania. 

On  the  eth  of  May,  1830,  >  writ  of  fordgn 
attachment  waa  Issued  out  of  the  Court  of 
Common  Plena  of  Warren  County,  Pennsylva- 
nia, in  the  name  of  Guy  C.  Irvine,  for  the  use 
of  tha  LumlMrman'a  Bank  at  Warren,  against 
Nathaniel  A.  l^wry,  toquiring  IwU  in  ei^tj 


tbouaand  dollan.    The  aetlon  waa  founded  ob 
a  promiaaory  note,  in  the  following  terms: 
"963,000.  Warren,  Pa.,  Sept.  a.  -37. 

'Three  montbi  after  date  I  promue  to  pay  to 
the  order  of  Guy  C.  Irvine,  Esq.,  dfty-three 
thousand  dollars,  in  ofBce  notes  of  the  Lumbar- 


Indoned  on  aide,  "Guy  C.  Irvine. 

The  aheriS  of  Warren  County  attached  cer- 
tain real  estate  in  the  county,  and  also  returned 
that  he  had  attached  the  goods  and  chattels  of 
Nathaniel  A.  Lowry,  in  the  hands  of  certain 
persons  named  in  the  return.  Among  tbe  gar* 
niaheea  waa  Guy  C.  Irvine. 

■On  the  E4th  ot  October,  1889,  Na.-  [*a«4 
thaniel  A.  Lowry,  the  defendant,  presented  a 
petition  to  the  Court  of  Common  Pleas  of  War- 
ren County,  stating  that  he  was  at  the  eom- 
mencement  of  the  action,  and  at  the  time  ot 
filing  tbe  petition,  a  resident  and  eltixen  of  the 
State  of  New  York,  and  that  Gny  C.  Irvia*, 
the  plaintiff  in  the  suit,  la,  and  waa  at  the  com- 
mencement of  the  suit,  a  citizen  of  the  State  of 
Pennsylvania,  and  asking  the  court  to  accept 
the  security  offered  for  entering  his  appearanoa 
in  the  Circuit  Court  of  the  United  States,  and 
in  all  things  complying  with  the  acta  of  Con- 
gress in  such  case*  made  and  provided;  he 
prayed  tbe  court  to  proceed  no  further  in  tha 
cause,  and  to  allow  the  removal  of  the  cause  to 
the  Orcuit  Court  of  the  UnlUd  States  for  the 
Western  District  of  Pennaylvania. 

The  Court  of  Common  Pleas  granted  laave 
for  the  removal  of  the  cause  to  the  Circuit 
Court,  and  the  defendant  gave  a  bond  with  ae- 
curity  (or  tbe  entry  of  the  cauae  in  the  Circuit 
Court. 

On  the  aame  day  on  which  the  petition  of 
Nathaniel  A.  Lowry  was  presented  to  tbe  Court 
of  Common  Pleaa  of  Warren  Connty,  the  affi- 
davit* of  Robert  Falconer,  Preaident  of  the 
iMmberman's  Bank  at  Warren,  and  of  Waltor 
W.  Hodge*,  were  filed. 

Tbe  affidavit  of  Mr.  Falconer  stated  that  at 
the  date  of  the  note  on  which  the  action  was 
founded  he  was  President  of  the  t»nk,  and  tha 
note  was  received  from  the  defendant  at  tbe 
time  it  bears  date,  as  a  security  for  bis  previous 
indebtednea*  to  the  Institution;  and  that  Guy 
C.  Irvine  had  not  then,  or  at  any  time  since, 
any  interest  in  the  said  not*,  except  as  guar- 
antor for  the  payment  of  the  aame,  and  tba 
aolvenoy  and  aumciency  of  the  drawer  of  the 

The  affidavit  of  Hr.  Bodgea  stated  that  Wil- 
liam Hall,  Vina  Elderken,  Brown  &  Buckland, 
Starkweather  It  Brown,  and  sundry  other  per- 
son*, were  etoclcholder*  in  the  Lumberman'* 
Bank  at  Warren,  and  at  the  time  of  tbe  institu- 
tion of  the  suit  were  dtiiene  of  the  State  of 


United  States  for  the  Weatom  District  of  Penn- 
aylvania, at  the  November  session*  of  tbe  court, 
Mr.  Biddia,  for  the  plaintiff,  moved  to  remand 
the  cauae  to  Conrt  Of  Common  Pleaa  of  Warran 
County,  for  want  of  iurisdiction. 

On  the  hearing  of  this  motion  before  th* 
(Srcuit  Court,  Mr.  VCandle**,  the  counsel  for 
the  Lumberman's  Bank  at  Warren,  produced 
to  the  court  an  Act  of  the  Assembly  of  Penn- 
sylvania passed  the  SStb  of  February,  1B34,  for 
chaHering  the  bank;  also  an  Act  of  AaseanUy 
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of  PaKuylnuitft  of  8Ut  Ibreh,  1818,  entitled. 
An  Aet  to  nchartcr  oartaln  Buka;  utd  It  Wks 
admitted  thkt  the  bulk  eommenced  tbe  boifniM 
of  >— I'-'ing  at  Wuren,  in  Peniuf  Ivania,  having 
bean  oinnlud  under  the  Aot  of  1824.  The 
coiuual  for  the  bulk  kleo  produced  the  note  on 
vhich  tbe  rait  bed  been  brought. 

The  eouDMl  for  the  b«nk  stkted,  and  the  de- 
fandant'a  mudmI  admitted,  tbat  thie  anlt  wa* 
f  eonded  on  the  note. 
I  "WherenpOB,  it  appearing  to  the  court  that 

tUe  anit  ii  founded  on  the  note  eforeaaid,  dated 
I       tth  Sept.,  1837;  that  Guy  C.  Irrine  waa,  at  the 
lata  of  the  institution  of  thie  suit,  a  eitisen  of 
IfS*]   PennaylTania,  'and  that  N.  A.  Lowrj 
I       •««,  at  the  aame  date,  a  eitiien  of  the  SUte  of 
Hew  York;    that  eaid   bank  vaa  erected,  and 
inly   organised    at    Warren,    in    PennEflvania, 
Bidef  the  Aet  of  February  2eth,  1834,  aforesaid-, 
and  that  aiz  peraons  mentioned  in  the  record, 
and  amidrj  other  etockholdera  thereof  ware,  at 
tbe  date  of  aaid  auit,  citiMua  of  the  SUte  of 
New   York,  and  due  consideration   being  had 
of  the  premieea,  the  oourt  are  divided  in  opla- 
ioia;  one  of  the  judgea  thereof  beji^  of  opin- 
ion that  thf»  eourt  baa  no  jurisdiction  of  the 
aaa«e;    that  the  rule,  granted   aa  aforssaid,  be 
na*.de  abaoluta  and  the  record  of  thia  auit  n- 
na^Lnded  to  the  Court  of  Common  Pleas  of  the 
Covatf  of  Warren,     The  other  judge  being  of 
opinion  that  the  court  haa  Jurisdiction  of  the 
I  m  —  and  that  the  role  granted  aa  aforesaid  be 

The  judges  of  the  Circuit  Court  eertiSed  this 
^S-wiaion  of  opinion  to  the  Supreme  Court  of  the 
U^tittA  8tat«a. 

TTbe  case  was  aiffued  by  Hr.  ITCandleaa  for 
eto*  plaintiff,  and  by  Mr.  Marrin  for  the  de- 


Vr.  irCandlMa  contended  that  Quy  C.  Irvine 
i»  a  men  nominal  party  in  the  suit,  except  aa 
fi^-uirantor  of  the  sulBciency  of  Lowry,  the  de- 
f  endaart.  He  ii  one  of  the  gamiaheea  in  the 
attsehment;  and  he  is  a  competent  wftneaa 
in  the  caoae,  nnder  the  deoisiona  of  the  conrt  of 
Penneylnjila.  The  nominal  plaintiff,  who  aa- 
signs  an  oUi^tion,  ia  a  competent  wltneaa  in 
an  action  against  the  obligor.  9  Serg.  ft  Raw. 
Rep.  20;  2  Brown's  Rep.  171.  The  courta  of 
PennaylTania,  even  after  auit  brought,  allow 
*  paxty  <m  the  ncord  to  aasCgn  the  action,  de- 
poaiting  with  tbe  clerk  enongh  to  sorer  tlie 
ooeta   ol   tbe  suit.     3   BinntT'a  Ren.   SD8. 

Tbe  reason  of  this  rule  ia,  that  In  Pennayl' 
VKDia  tliere  are  no  courts  of  chancery;  and  tiie 
^•algnee  of  a  ehoae  in  action  Is  therefore  com- 
pelled to  bring  his  snit  in  tlie  name  of  tbe  as- 
awnoT.    Sot^uo,  a  buiierupt,  who  luu  obtained 
Ub  oerUfieata,  and  released  his  claim  to  the  aor- 
plus  of  hii  estata,  may  be  a  witneaa.    4  Dall. 
1ST:  t  DaU.  172;  cited,  alM,  7  Serg.  k  Raw. 
B«p.  ll«i  t  Bawla'a  Rq>.  407;  1  Patan's  C.  C. 
&.   30B. 
TUa  court  have  dadded   tha  question   now 
'      iapending  before  it.     In  Brown  v.  Strode,  S 
'       Craneb,  MS,  It  waa  held  that  tha  eourta  of  the 
'       United  Stataa  bava  jurisdiction  in  a  cas< 

twees  dtisem  of  tbe  aame,  when  the  plaintiffs 

are  only  nominal,  for  the  use  of  an  alien. 

Who  Is  the  T«al  party  in  this  caueeT    It  Is 

'  not  Qiy  0.  Irrine,  hot  the  Lumberman'a  Bank 

at  Warren.     Thia  court  have  said  they  would 

'         look  at  tha  naljMi4ie*&  tbe  cause.   A  Worm - 


ley  V,  Wormier,  S  Wheat  4X1,  Ur.  Juatle* 
Story  saya:  "This  court  will  not  suffer  Ita  ju- 
risdiction to  be  ousted  by  the  mare  Joinder,  or 
nonjoinder  of  formal  parties."  The  oouTene  of 
the  propoaition  ia  equally  true. 

It  haa  been  incoutettably  abown,  1.  That  Gn7 
C.  Irrine  la  not  a  party,  or  if  a  party,  is  onW 
nominal.  2.  Ttiat  the  Lumberman's  Bank  is 
■the  real  party.  3.  Tbat  this  eonrt  wUl  ['SBS 
look  at  tbe  real  parties,  for  the  purpose  of  m- 
tertaining   or   excluding  jurisdiction. 

This  ia  tbe  ease  of  a  corporation  aggregata, 

rtrt  of  whose  stoekboldera  live  In  the  aama 
tate  aa  tha  defendant. 
Thia  eourt  haa  decided  that  a  corporation 
aggregate  cannot  be  a  eitisen,  and  cannot  Jiti- 
^te  in  the  oourte  of  the  United  States,  nnlasa 
in  consequence  of  tha  eharaetara  of  tha  Indl- 
riduals  who  compose  a  body  politic.  The  H^* 
Insurance  Company  t.  Boardman,  S  Cranch,S7; 
Bank  of  the  United  States  r.  Dareauz,  I 
Craneb,  61 ;  Breitbaupt  t.  Tha  Bank  of  OeorgU 
1  Petera,  238;  Paine'a  C  C.  R.  410;  Corporation 
of  New  Orleuis  t.  Winter,  1  Wheat.  91;  1 
Waah.  C.  C.  R.  I4B;  The  Bank  of  Angusta  v. 
Earle,  13  Petera,  619;  1  Keut'a  Com.  324-326; 
3  Cranch,  2S7;  The  Cconmerciat  and  Bait  Road 
Bank  of  Vickaburg  t.  Slocumb  et  al.,  decided 

Another  question  arises  in  thia  aas& 
This  was  a  foreign  attachment;  a  proceeding 
in  rem.     Do   the   provlaions   of   the   Judiclarf 
Act  extend  to  any  actions  but  those  In  per- 
■onaml    1  Story's  Laws,  n.  I,  67. 

The  act  of  Congresa  girea  jurisdiction  to  tba 
courta  of  the  United  States  in  eases  wheia 
"the  defendant  Is  an  Inhabitant,  or  when  ha 
shall  be  found  in  tba  district  at  the  time  of 
serving  the  process."  Lowry  waa  not  an  In- 
of  the   Wea'  " " 


habitant  c 


n'eatem  Diatrict  of  Pennayl- 


the  writ.    Be  was  at  tbe  time  tbe  writ  Ii 
and  afterwards,  residing  in  the  State  of  New 
York. 

What  ia  the  object  of  the  foreign  attad- 
ment!  It  is  a  proceeding  against  the  lands  or 
goods  of  a  defendant,  to  eompal  his  appeal- 


isauing  a  foreign  attai^mentl 

cided  that  thia  cannot  be  dona.     S  DalL  tWi 

Sergeant  on  Attachments,  42. 

If  a  Qrcult  Court  of  the  United  State*  can- 
not baTB  juriadlctlon,  originally,  can  it  b*n 
by  tbe  removal  of  a  cause  from  a  State  conrtt 

It  was  not  intended  by  the  12tb  section  of 
the  Judiciary  Aet  of  1T8B  to  extend  the  Jurle- 
dlctlon  of  the  eourta  of  the  United  Statea  OTei 
causes  brought  before  them  on  removal,  be- 
yond the  limits  prescribed  to  them  originally. 
Oonklbi'a  Treatiae,  78.  No  auit  can  be  re- 
moved to  the  national  court  which  might  not, 
by  the  Constitution,  have  been  originally  eom- 
menced  In  thoae  courta. 

As  to  the  conatmetlon  of  the  note  on  whld 
tha  action  was  brought,  the  counsel  cKed,  1 
Peters,  4B9;  3  Chitty  on  Commercial  and  Uar- 
itlme  Law,  107. 

Mr.  Marvin,  for  tha  defendant 

The  queation  raised  in  this  ease  baa  nevar 
yet  been  decided.  Four  queations  have  been 
presented  in  the  uganwrA  lor  \.\«  'q\i&d.'C&, 
but  one  only  la  d«v«BiUn«.   BiA  \.^  <3a<N^'«.  <^ 
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It  the  Lnmberman'a  Bank,  >t  Wkrren,  tbe 
SVT'l  plaintiff  in  the  oauae,  *or  ia  Guy  C. 
Irvine  uie  plkintillT  On  the  decisioQ  of  thia 
point  tbe  cftM  mtut  be  decided.  Guy  C.  Irvine 
U  %  dtlEen  of  PennaylTania.  and  Nathaniel  A. 
Lowry  ia  a  citizen  and  resident  of  the  State  of 
New  Yorki  and  those  are  the  parties  on  the 
reeord.  This  brinn  tbe  case  mthin  the  pro- 
Tlriona  of  the  Constitution  of  tbe  United 
SUtea. 

But,  it  Is  said,  the  court  will  go  beyond  the 

ErtieB  named  in  the  suit,  and  inquire  who  is 
aeficially  intereeted.  Tlut  it  ia  not  the  party 
to  the  reccrd,  nhioh  will  give  or  exclude  juris- 
diction; but  the  party  really  interested,  and  he 
onJy  Is  in  the  contemplation  of  the  act  of  Con- 

KSH.  In  this  case,  it  is  said,  the  aclion  is 
Uffht  for  the  bank,  because  this  is  so  stated 
on  the  record.  But  the  act  of  Congreaa  looks 
only  to  the  parties  on  the  record. 

Pennsylvania  ia  the  only  State  in  the  Union 
in  which  actions  in  this  form  are  brought.  In 
New  York  no  such  form  of  proceeding  ia 
Icnown.  Would  the  court  in  a  case  brought 
here  from  New  York,  and  standing  on  the  rec- 
ord between  ^rties  subject  to  the  juriidiction 
of  the  court,  inquire  who  are  the  persons  real- 
ly interested  in  the  controversy  I 

Was  it  necessary  in  this  case  to  state  for 
whose  use  tlie  action  waa  brought;  and  if  it 
was,  could  issue  be  taken  upon  iti  If,  this 
could  be,  a  collateral  issue  would  be  raised; 
the  re^ar  inquiry  in  the  cause  would  not  be 
purtuwi.  In  all  other  States  the  courts  will 
take  care  that  the  party  really  interested  has 
the  money  which  may  be  recovered.  This 
will  be  done  by  the  equitable  powers  of  the 

The  Iwal  party  In  the  snit  la  Guv  C.  Irrine, 
and  the  Circuit  Court,  on  its  law  tide,  will  look 
only  to  the  legal  party.  The  note  ia  not  aa- 
slgnable  by  indorsement,  for  it  it  not  a  negoti- 
able instrument.  It  Is  not  given  for  the  pay- 
ment of  money,  but  for  the  office  notes  of  the 
Ltunberman's  Bank.  It  is  not,  therefore,  with- 
in the  statutes  which  make  promisaory  Botea 
negotiable. 

It  is taid that Quy C.Irvine  la  notapar^  in 
tbit  cause,  because  he  may  be  a  witness.  But 
It  he  can  be  a  witness,  which  is  denied,  it 
does  not  follow  that  be  is  not  a  party.  Does 
the  jurisdiction  of  the  court  of  the  United 
States  depend  on  the  Lcsislatnre,  or  on  the  de- 
dslons  of  the  courts  of  the  States  t  In  many  of 
the  State!  a  party  it  a  witness  to  an  account; 
and  aoeordiog  to  tbe  rule  now  set  up,  this 
would  deprive  the  courts  of  tbe  United  States 
of  jurisdiction  In  a  caae  between  dtiiens  of 
different  States,  when  aa  account  waa  the  *uh- 
}eat  of  contestation. 

The  eases  cited  by  the  counsel  for  the  plain- 
tiff go  on  the  prindple  that  the  party  has  no 
intereet  In  the  oaute,  tbe«eost*  having  been 
paid,  and  hit  Interest  assigned.  But  In  all 
UMM  eases  he  ttill  continues  the  plaintiff  In 
tbe  eanae.  Tbe  law  is  not,  however,  sa  stated 
by  the  plaintiff's  counsel.  It  has  been  decided 
Oj  this  court  that  a  party  who  Is  a  plaintiff 
In  a  cause,  cannot  by  an  assignment  of  the 
Uon  and  the  payment  of  tbe  eotts,  becam< 
t98*j  witneas;  and  'the  decision  of  tbe  Circuit 
<«4 


Court  of  Pennsylvsnia  hat  been  solemnty  OT«r- 
ruled.    Scott  v.  Lloyd,  12  Peters,  161. 

Tbe  caae  cited  from  8  Wheat  (Wormley  v. 
'Wormley)  wai  a  case  In  equity.  And  it  rested 
on  its  special  circumstances.  The  caae  cited 
from  6  Craneh,  303,  was  one  in  which  the 
bond  sued  upon  waa  taken  offlciaily,  for  tbe 
use  of  creditws.  The  bond  had  been  given  to 
a  public  officer  for  the  use  of  creditors.  Thia 
waa,  no  doubt,  averred  in  the  declaration.  The 
real  character  of  the  partiea  was  thus  apparent 
on  the  noord.    The  real  party  waa  the  creditor. 

As  to  the  removal  of  the  cause  to  the  CSrcait 
Court,  it  being  a  foreign  attachment,  the  coun- 
lel  for  the  defendant  contended  that  there  ia 
no  limitation  imposed  in  the  Constitution.  Tbe 
act  of  Congress  prot«cts  suits  by  parties  not 
citiuna  of  tbe  same  State,  or  found  In  the 
State  in  which  the  action,  of  whatever  kind  it 
may  be,  shall  be  brought.  Act  of  Congnaa  of 
17aU,  section  twelve;  Conklin't  Treatise,  78,  79. 
Suits  cannot  be  removed  which  are  not  with^ 
the  constitutional  provision. 

The  affidavits  made  in  the  Court  of  Common 
Pleas  of  Warren  County  were  improperly  ad- 
mitted by  that  court,  and  ahould  not  be  ra- 
grded  here;  nothing  in  the  case  can  he  tried 
affidavits  of  this  character. 


This  tuit  was  Inttltntad  in  the  Court  of  Com- 
mon Pleas  of  Warren  County,  Pennsylvania, 
whence  it  was  removed  to  the  Circuit  Ctourt 
for  the  western  district  of  that  State,  pursuant 
to  the  provisions  of  the  Judiciary  Act  of  178B, 
section  twelve;  and  comes  before  this  oonrt  on 
a  aerti&cate  of  diirision  of  opinion  between  tbe 
judges  of  that  court,  on  a  motion  to  remand 
the  cause  for  want  of  jurisdiction- 
Irvine,  in  whose  name  the  suit  is  brought,  is 
a  citizen  of  Pennsylvania;  the  Lumberman's 
Bank  of  Warren  is  a  corporation  chartered  by 
a  law  of  that  State,  and  located  at  Warren; 
part  of  tbe  stockholders  are  dtinna  of  New 
York,  of  which  State  tbe  defendant  Is  also  a 
dtlien.  The  tuit  it  brought  upon  a  paper,  of 
which  tbe  following  is  a  copy: 

"Warren,  Pa.,  6  September,  '37. 
"»63,000. 

"Three  montha  after  date,  1  promlte  to  pay 
to  tbe  order  of  Quy  C  Irvine,  Esq.,  Bfty-thnee 
thousand  dollars,  In  the  office  notes  of  the 
Lumberman's  Brak  of  Warren,  and  payabU 
at  their  tianking  house  in  Warren,  Pa." 

"N.  A.  Lowry." 
Indorsed  on  aide,  "Qaj  C.  Irvine." 
This  suit  was  eommenoed  by  the  proeeas  of 
foreign  attschment,  agreeably  to  the  law  of 
Pennsylvania;  that  property  of  the  defendant 
was  attached  according  to  Its  provisions; 
whereupon  he  appeared,  and,  by  his  eounaal, 
moved  for  tbe  removal  of  the  cause;  and  hav- 
ing oomplied  with  the  requititiona  of  the  Ju- 
diciary Act,  the  eaute  wai  ordered  to  be  re- 
moved to  the  Circuit  Court. 

By  thus  approving  and  submitting  to  [*S>9 
process  of  attachment,  the  defencDint  waived 


the  process  o: 


court  in  Toland  v.  Sprague,  12  Peters,  330.  331 ; 

so  that  on  his  appearance  and  entry  of  bail,  the 

attaebmeat  was  disaolved,  and  the  eause  will 
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theaeeforth  piocMd  •■  If  it  hkd  eomtneiioed  by 
the  orditiBTy  proocH  of  the  oourt,  serred  on  the 
defmdknt  within  the  district.  The  commence- 
■neat  of  the  ution  in  the  Common  Pleu,  b; 
fttbeebmeat,  being  expressiy  proTided  for  in  the 
twelfth  eeetlon  of  the  Judiciary  Act,  it  muat 
b«  considered,  when  removed  into  the  CSrcuit 
Court,  u  an  original  one. 

ThU  brings  us  to  the  queition  raieed  in  the 
argument  of  tlie  plaintifTi  eounsel,  whether 
that  oonrt  can  exerdae  anT  jnriediotion  over 
tbe  case,  on  the  ground  that  the  defendant, 
and  some  of  the  s£>ckhoIden  of  the  bank,  are 
cltiiena  of  New  York;  which  would  be  a  fatal 
objection  to  the  Jurisdiction,  If  the  corporation 
la  to  be  considered  as  the  plaintiff  and  sole 
p*rt7  in  interest.  On  this  subject,  the  decisions 
of  the  court  have  been  uniform,  and,  as  de- 
clared in  tbe  preeent  term,  in  The  Vicksburg 
Bank  T.  Slocomb,  liave  settled  this  point  decis- 
ivelj;  nothing  then  remains  but  to  ascertain 
from  the  record,  as  certified,  whether  the  bank 
la  tbe  real  plaintiff;  for  If  they  are  not,  then 
aa  Irvine  Is  admitted  to  be  a  dtuen  of  Pennavl- 
vania,  and  I^owry  of  New  York,  the  juriadletion 
ia  undoubted. 

The  paper  on  which  the  suit  ii  brought  is 
not  negotiable  bj  the  usage  or  euatwn  of 
merchants;  it  is  payable  to  order;  tlie  promise 
is  to  pay  so  many  dotlara,  but  not  to  pay  any 
certain  sum  of  money;  It  is  a  promise  to  pay 
the  amount  "in  tbe  office  notes  of  tbe  Lumber- 
man's Bank  at  Warren,"  which  are  not  money, 
and  at  most  a.  chattel.  Ifot  being  a  promissory 
note,  either  bv  the  law  merchant,  the  statute  of 
Anne,  or  the  Icindred  set  of  Aasembly  of  Penn- 
sylvania, it  is  not  negotiable  by  indorsement; 
and  not  twing  under  seal,  it  Is  not  assignable 
by  the  act  of  Assembly  on  that  subject  relating 
to  bonds.  The  bank,  therefore,  eannot  sue  in 
their  own  name,  in  virtue  of  the  indorsement 
of  Irvine  in  blank;  nor  could  they  so  sue  If  it 
was  apeeially  indorsed  to  them;  because  the 
legal  rU^t  of  action  would  attll  remain  in 
Irvine,  though  the  equitable  interest  in  the 
thing  promised  may  have  passed  to  the  bank. 
This  case,  however,  le  not  of  that  description; 
tlw  only  evidence  of  any  transfer  of  the  eon- 
tents  of  tbe  note  is  the  blank  indorsement  of 
Irvine,  and  the  affidavit  of  the  president  of  the 
bank;  In  the  latter  of  which  It  la  itated  that 
the  note  was  received  by  the  bank  from  tbe  de- 
fendant at  the  time  it  bears  date,  as'  a  security 
for  hia  previous  indebtedness  thereto;  and  that 
Irvine  liad  not  then  or  aluee  any  interest  in  said 
note,  ezeept  as  »  guarantor  for  Its  payment, 
and  tlie  solvency  and  euffldeney  of  the  orawer. 

In  referrins  to  the  sfBdavit,  we  are  not  te  be 
understood  that  whatever  may  be  Its  eon- 
tenta,  they  would  Influenea  our  dedslon;  yet, 
assuming  the  case  to  be  as  there  stated,  the 
legal  right  of  action  Is  In  Irvine;  the  paper  ia 
100*]  not  the  evidence  of  an  original  *debt, 
eontraoted  by  a  discount  thereof;  or  ita  recep- 
tion as  payment  of  a  pre-exiRting  debt  due  the 
bank ;  It  is  only  a  collatt^ral  security,  by  adding 
the  name  of  Irvine  as  indorser.  Standing  as 
such  to  the  bank,  their  rights  are  derivative 
through  him;  and  as  the  Indorsement  passes 
only  an  equity,  the  legal  interest  Is  In  him;  he 
ii  the  real  plaintiff  in  a  court  of  law,  in  which 
legal  r^bta  alone  can  be  reeogniiedL  This  cou- 
tMerstion  points  to  the  troe  Un«  «f  diaorimlna- 
10  lu  ad. 


tion  between  thla  and  tbe  caw  of  Brown  *. 
Strode,  S  Cranch,  303,  which  waa  a  suit  against 
an  executor  on  his  administration  bond,  given 
to  the  jUBticea  of  tbe  peace  of  the  county 
where  the  testator  died,  and  who  were  citisens 
of  the  State  of  Virginia,  aa  well  as  the  defend- 
ant. The  jurisdiction  of  the  Circuit  Court  was 
sustained,  on  tbe  ground  that  though  the  plain- 
tiffs and  defendants  were  eitisens  of  the  same 
State,  the  former  were  mere  nominal  parties, 
without  any  interest  or  responsibility,  and  made 
by  the  law  of  Virginia  the  mere  iostrumenta  or 
conduits  through  whom  the  legal  right  of  the 
real  plaintiff  oould  be  asserted;  as  such  their 
namea  must  be  used,  for  the  bond  must  be 
given  to  them  in  their  official  capadty;  but  aa 
the  person  to  whom  the  debt  was  due  waa  a 
British  subject,  he  was  properly  oonaidered  aa 
the  only  party  plaintiff  in  tbe  action.  What- 
ever right  of  action  existed  in  virtue  of  the 
bond,  passed  by  the  operation  of  the  law  of 
Virginia  directly  to  the  person  for  whose  bene- 
fit it  was  given,  through  the  conduit  appointed 
for  that  purpose.  For  such,  and  kindrea  cases, 
the  person  or  ofBeer  thus  selected  by  the  law  as 
its  agent,  is  not  a  party  to  the  suit;  and  no 
transfer  of  the  bona  or  other  security  to  the 
person  intmated  is  necessary  to  Invest  Um 
with  a  complete  legal  interest  or  right  of  ac- 
tion; but  eases  of  this  description  cannot  be 
applied  to  actions  like  the  present,  in  which 
the  interest  and  reeponsibllity  of  the  parties  tu 
the  paper  depends  on  their  contract;  and 
the  law  neither  dissolves  or  tranefere  any  legal 
right  of  action  on  or  to  the  party  who  accepts 
it  aa  seourity  for  payment  of  a  pre-existing 
debt. 

We  ar*  therefore  of  opinion  that  the  Cireuit 
Court  has  jurisdiction  of  the  ease,  and  direct 
that  it  be  so  certified. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
tbe  United  SUtes  for  the  Western  Diatriot  of 
I^nnsylvimia,  and  on  the  point  and  question 
on  which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  waa  certi- 
fied to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  cases  made  and  pro- 
vided, and  was  argued  by  counsel;  on  eon- 
sideration  whereof.  It  Is  the  opinion  of  this 
oonrt  that  the  said  Circuit  Court  baa  Joriadie- 
tton  of  the  eaae.  Whereupon  it  Is  ordered  and 
adjusted  that  it  be  so  certified  to  the  said  Cir- 
cuit Ooart  accordingly. 


Action  on  bond — privilege  ef  jail  limits — rale 
appliea  when  United  State*  a  party. 

Action  on  a  bond  ilven  to  tbe  Delted  States  (or 
the  liberty  of  tbe  iill  yscfl  In  Portland,  In  tbe 
Btate  of  Uslne,  The  condition  ot  tbe  bond  was 
tbat  J.  K.  snd  B.  K.  "sbonid  nntlnnv  true  prison- 
ers m  the  cestodr  ot  the  laller,  wltUn  tha  Ilmlta 
ot  tha  Jail  yard.''  It  was  asreed  br  the  Monssl 
fee  the  plalntlir  and  defendanta  tbat  J.  K.  and 


E  CoDR  cv  TB>  Umns  Stahs. 


I  SUtea  for  the  DUtrict  ot  Hkine. 
The  United  SUtea,  la  1838,  fnatltnted  m  m- 
tkm  of  debt  agftiiut  tbe  dtfeoduitB  fn  error 
on  a  bond  executed  by  them  on  the  JOth  day  of 
Janiuiry,  1838,  for  the  Bum  of  leventeen  thou- 
MQd  four  hundred  and  nine^-four  doll&n  and 
four  eeota;  th«  aondition  of  which  waa  aa  (ol- 

"The  condition  of  the  above  writtek  obliga- 
tton  to  Biich,  that  whereas  the  laid  Jacob  and 
Benjamin  Knight  have  been  and  now  are  im- 
prlMoed  in  tbe  prison  at  Portland,  In  the  said 
Haine  Nstriet,  by  virtue  of  an  exeoutioa  iaaued 
wainat  them  «n  a  Jadsaient  obtained  agaloat 
Ibem  bj  the  aaid  United  States,  at  the  Diitriet 
Court  of  the  United  Statei  for  Maine  Diitriet 
which  was  begun  and  holden  at  Portland,  with- 
in and  for  ttie  District  of  Maine,  on  the  first 
Tuesday  of  December,  A.  D.  183T,  for  tbe  sum 
of  eight  thousand  four  hnndred  and  rixty-two 
doUan   and   thir^-siz    cents,   principal;    and 


SOa*]   nine  eenta  for  intarwt  thereon,  to    

IMh  day  of  Deeember,  aforesaid,  and  corta  ot 
■uit  tMced  at  twenty-four  dollars  and  forty 
•even  cents,  and  also  for  all  linl  Interett  that 
may  aceme  on  said  anm  of  eight  thousand  four 
bnndred  and  sixty-two  dollan  and  tblrty-sU 
cents,  from  the  said  19th  December,  until  said 
judgment  shall  be  fully  diseharged  and  satis- 
Bed,  with  one  himdred  oenta  more,  for  one 
writ  of  exeentlon,  aid  the  officer's  fees  and 
diargaa  for  oomndtment,  t«xed  at  ninety -sevea 
dollars  and  forty  eents. 

"Now,  If  the  aaid  Jacob  Knight  and  Ben- 
jamin Knieht,  from  tbe  time  of  executing  thia 
bond,  shall  CQatinne  true  prisoners,  in  the  cus- 
tody of  the  jailer,  within  the  llmiU  of  tbe  jail 
7»rd,  until  they  shall  be  lawfully  diseharged, 
■Dd    ibaU   Bot    depart    without   the    vima 


bounds  of  MOd  Jail  ywd,  ButU  lawful^  dfa- 
eharged  from  said  impriaonment,  aeecffdlng  to 
the  lawa  of  the  United  BUtea  In  aneh  naea 
made  and  provided,  and  oommit  no  "^nner  of 
escape,  than  the  aaid  obligation  to  ba  Yoidi 
otherwise  to  remain  in  fall  force." 

In  this  case  the  parties  in  the  Oranit  Oonrt 
agreed  to  the  following  atatement  of  faoti:  "Ok 
tbe  80th  d»  of  January,  last  paat,  Jaeob  aad 
Bniamln  Knight  were  eommltted  to  the  Jail 
la  the  dty  of  Portland,  on  an  execiUion  issued 
un  a  jndpnent  in  favor  of  the  aaid  Unitod 
Statea,  afainst  said  Jaeob  and  BenJamiH; 
wbere^pon  tbe  said  Jacob  and  Benjamin,  aa 
principals,  and  Isaac  and  Bdward  Rnivht  mm 
sureties,  gave  the  bond  declared  Ok  1> 


exdnalTe  of  the  Isluids,  and  did  not  depait 
therefrom  up  to  the  time  ^  the  eommenoemiat 
of  this  suit,  nor  have  tbey  alnee  departed  thara* 
from ;  but  neither  the  said  Jacob  nor  Benjamla, 
from  the  time  of  the  neeutlon  of  said  bond, 
nor  afterwards,  at  any  time,  lodged  b  tlw 
night  time  within  the  walls  of  saldjail,  but  !«• 
mained  at  large  within  the  limlta  of  said  town 
of  Portland,  exclusive  of  the  Islands  belonging 
to  tbe  same,  both  day  and  night. 


been  broken  by  the  aaid  Jaoob  and  E 
and  that  they  have  made  an  escape,  then  tha 
court  are  to  render  judgment,  to  b«  entwed  aa 
of  aaid  October  Term,  and  as  on  verdict  ren- 
dered for  the  said  United  Statea;  and  If  the 
court  shall  be  of  opinion  that  the  obligation  of 
the  bond  baa  not  been  broken,  then  judgment 
to  be  rendered.  In  manner  aforesaid,  for  tbe 
said  defendants." 
And  each  party  reaervea  to  themaelvee  tbe 

Sbt  to  a  writ  of  error,  to  reverse  any  such 
.gment,  aa  mav,  aa  aforesaid,  be  rendered 
by  said  oourt  in  the  ease. 

The  Jiutfcea  of  tbe  peace  of  the  Oonaty  of 
Cumberland,  on  the  2Stb  May,  1787,  eatabliab- 
ed  the  "proper  boundariea  of  the  jail  yard  in 
the  county,  to  be:  Beginning  at  the  bottom  of 
Love  Lane,  at  low  water-mark;  thence  up  aaid 
lane.  Including  tbe  house*  on  each  aide  thereof 
to  the  northerly  aide  of  Back  Street;  thence 
down  aaid  Back  Street,  including  the  housea 
on  both  aides  thereof,  to  King  Street;  from 
thence  down  aaid  King  Street,  including  the 
houaes  on  both  aide*  'thereof,  to  low  [*SOS 
water-mark;  thence  by  low  water-mark  to  the 
first  bounda,  includlne  all  the  ground  aad 
bolldinga  within  the  aforesaid  limits." 

Afterwards,  on  the  IBth  of  October,  I7»8,  the 
Ilmfta  of  the  jail  yard  were  extended  to  "^he 
town  of  Portland,  exclusive  of  the  islanda;* 
and  on  the  10th  of  September,  the  judges  of 
the  Court  of  Sesalona  ordered  "that  the  n>unda 
ot  the  jail  yard  be  extended  over  the  whole 
eounty,  and  to  the  exterior  limits  thereof: 
which  are  hereby  fixed  and  established  aa  the 
bounds  of  the  Jail  yard  for  the  said  County  ol 
Cumberland." 

At  the  October  aesaions  of  the  (^renit  Oomt, 
judgment,  on  the  facta  agreed,  waa  given,  that 
'the  oblleatlon  of  tbe  bond  was  not  brokett," 
and  the  United  States  prosecuted  this  writ  of 

The  caat  waa  argued  by  Mr.  Gil^  Attor- 


Thi  Vjnm  SiAm  *.  Ekuht  sr  u. 


ntrt-QtBtnl  at  tbe  United  Statei,  tat  the  pUin- 
tiff  in  ciTor,  uid  bj  Hr.  Bvaiu  for  Um  defend- 

Hr.  Gilpaa,  for  Um  Uoitcd  SUtM,  mibiiittt«d 
to  tha  oourt  tbat  tbe  obligktion  oif  the  bond 
giTen  by  the  defandutti  to  the  Dnltad  State* 

1.  Beoaiue  tbej  wen  «il7  entitled,  pum- 
awt  to  the  Aot  of  Congreaa  of  0th  jannarj, 
leoo,  to  tha  lllu  priTilwsa  of  tbe  yarda  or 

«_«.  of  tha  i*id  jail,  ar "—-  — 

I  from  the  eourta  o 


limlta  of  tbe  laid  jail,  aa  pan 
proeaai  from  the  eourta  of  Ifai: 
to  at  tha  time  that  aet  waa  paated.    1  SbnT'i 


Iain*  wen  entitled 
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time  tbat  act  waa  paaaed,  did  not  extend  to  the 
priTllege  of  balilK  ontaide  of  tha  walls  of  the 
^0  diuing  the  n&ht  time. 

Mr.  (Hl^  eonunned: 

Tbe  eooditlona  of  the  bond  which  the  defend- 
KBtagave  to  the  United  States  wen:  1.  That 
Jmedb  and  Benjamin  Knight  ahould  continue 
tme  priaonera  in  tbe  eiutody  of  tbe  jailer, 
irithin  tbe  limita  of  tbe  jail  yard,  until  tbey 
■hould  be  lawfully  dUchuved.  2.  That  they 
■boold  not  depart  without  the  exterior 
lliaita  of  the  jail  yard,  until  lawfully  dii- 
diarged  from  impriiosiDent  according  to  the 
laws  of  tbe  United  Statei;  and,  3.  'Hiat  they 
•boDld  eommit  no  manner  of  eaeape.  A  Tlola- 
ttcn  of  either  of  these  eoDdltiona,  by  Jacob  or 
Bajamln  Knight,  entitled  the  United  States  to 
a  judgment  for  tbe  penalty  of  the  bond.  The 
facta  are,  that  althoi^[h  neither  of  them  did  de- 
part beyond  tbe  llmite  of  the  town  of  Portland 
exelnaive  of  the  ialanda,  which  conatituted  tbe 
boundariaa  of  tbe  jail  yard,  vet  neithe'  of  them 
did  at  nay  time  lodge  at  night  within  the  walla 
of  tha  taU,  but  botb  went  at  large  within  the 
bonndariea  during  the  night  aa  well  aa  the  day. 
Tha  Cbmit  Court  adjudged  tbat  this  waa  no 
breaeh  of  either  of  Uio  conditions  of  the  bond. 

Tha  oorrectnesa  of  this  judgment  depends 
St4*]  upon  the  meaning  of  •"true  Imprison' 
mant,"  and  an  'escape"^  therefrom.  A  true 
ImpiiaoBment,  under  an  execution  from  the 
•onrta  cf  tbe  United  SUtos,  Is  that  which  the 
laws  of  tha  United  States  pneeribe,  and  an  aet 
r  before  hla  diacham,  at  varianoe 
United   States, 


of  tbe  priaoner  1 
therewith.  Is  w 


keepen  of  their  Jails,  to  Teeetre  and  safe  keep 
therein,  all  priaonen  oommttted  under  the  au- 
tbartty  of  Uw  United  SUtea,"  until  lawfoUy 
dlaeharged;  aad  to  subject  them  to  tha  same 
panaKis*  aa  in  Uie  eaae  of  prisoners  committed 
imdar  tike  State  Laws.  To  tUs  reoommendation 
Haaaaehnaetta,  of  wbieh  Maine  then  emati- 
toted  a  part,  aeoeded  on  the  W,h  February 
I7M  (1  lawa  of  Hasaaohusetta,  487) ;  thus  re- 
qniringall  priaonen  eominlttad  under  the  lawa 
of  tbe  united  BUtes  to  ba  "received  and  aafely 
kept"  in  tbe  jails  of  Maasaehnaetta.  On  tbe  6th 
Hay,  IT08  (I  Story's  Lawa,  £46),  Oongnas  ex- 
tended, for  a  limited  period,  to  peraona  so  im- 
prisoned, "Hike  prlTileges  of  the  yarda  or  limits 
of  tbe  ji^la,"  aa  persons  eonfinad  for  debt  under 
jadgmeots  of  the  State  eonrts,  but  aubjeet  also 
is  *tha  like  regulations  and  raatrlettons."  Theaa 


prirOegea  they  renewed,  also  for  Hmited  perl* 
ode,  in  I7H  and  1796  (1  Story's  Laws,  340, 
341 ) ;  and  flnally  made  them  permanent  by  tbe 
Aet  of  8th  January,  1800.  1  Story's  lawa, 
71fi.  Since  then,  and  pnTiona  to  the  present 
suit,  they  have  passed  no  additlooal  act  upon 
the  aubjeot.  The  law,  thenfon,  in  ngard  to 
tha  Imprisonment  of  debton  of  the  United 
Btataa  u,  that  th^  an  to  hare  the  aame  privi- 
leges, and  ba  aubjeet  to  the  aame  natrietiona, 
while  in  Jail,  aa  debton  under  process  from  the 
State  oourta  had  or  wen  anbjeot  to,  on  tbe  0th 
January,  1800;  that  then,  and  only  then,  an 
they  "tralj  imprisoned;"  and  that  the  jailer  Is 
subject  to  the  penalties  attendant  on  their  "ea- 
eape," if  he  allowa  them  an^  other  privllegea, 
or  nlaxBs  anj;  of  thosa  restnctiona. 

What,  then,  wen  the  privllegea  and  reatrla- 
tione  of  an  imprlaoned  debtor  In  Maasadmsetts 
In  ISOOt  They  were,  aa  declared  in  tbe  aet  of 
2l8t  February,  17S5,  I  laws  of  Massacbnaetts, 
221,  that  be  might  have  "a  chamber  and  lodg- 


in  the  day  time."  These  were  tbe  privllegea 
of  the  debton,  and  the  rcstrlctlona  npon  them; 
to  lodge  in  any  apartment  i>elcHiging  to  the  Jail, 
and  to  ba  at  large  within  the  limita  of  tha  yard 
in  the  day  time.  To  lodge  elaewhere,  or  to  be 
sat  at  large  even  within  the  limits  of  the  yard 
during  the  night,  was  not  a  "true  imprison- 
ment," but  clearly  amounted  to  "an  escape.'' 
The  worda  of  the  law  seem  too  plain  to  jpemlt 
a  doubt  as  to  this  construetion;  but  if  then 
be  any,  it  is  removed  by  the  jn^eial  dedaiona 
of  tbe  courts  of  Massachusetts.  Tbe  rule  laid 
down  in  the  caae  of  M'Keen  v.  Delanoey,  S 
Craneh,  32,  that  tbe  sonstruction  given  by  tha 
State  eonrts  to  State  statutes  is  to  be  adopted, 
has  been  always  uphdd  by  thia  court.  Ap- 
plied to  the  jiresent  case,  ft  Is  conclusive.  A 
aeries  of  deasiona  'upon  thia  statute  [*S00 
baa  established,  aa  an  absolute  rastriotlon  on 
tbe  privilegca  of  an  imprisoned  debtor,  tbat  ha 
moat  lodge  in  an  apartment  belonging  to  the 
Jail;  and  that  he  muat  not  be  abeent  from  such 
lodging,  or  outside  of  tbe  Jail,  at  night;  it  baa 
eatablUied  that  a  violation  of  this  restriction 
is  "aa  escape."  Bartlett  v.  Willia,  3  Haaa.  Bap. 
lOfi;  Clapp  V.  Cotran,  17  Maaa.  Bep.  101; 
Freeman  v.  Davia,  7  Mass.  Rep.  201;  Bnr- 
rougha  v.  Lowder,  8  Haas.  Rep.  37B;  Troll  V. 
Wilaon,  B  Maaa.  Rep.  1S4. 

It  !a  thus  apparent  tbat  under  the  lawa  of 
Massachusetts  an  Imprisoned  debtor  who 
should  lodge  ouUide  of  the  jail,  or  be  absent 
therefrom  at  night,  would  not  "remain  a  true 
priaoner,"  but  would  "commit  an  eaeape:"  and 
the  acta  of  Congress  of  1789  and  1800,  while 


prooeas  from  the  oourta  of  the  United  Statea,  it 
follows  that  Jacob  and  Benjamin  Knight  did 
not  '^main  true  priaonera"  bit  that  tbeb  aet* 
amount  tothe  commisison  of  "an  eaeape." 
Consequently,  tbs  condition  of  the  bond  of  the 
defendanta  has  been  broken,  and  the  judgmeat 
of  tha  court  below  is  erroneaua. 

Mr.  Evani^  for  the  defendanta  in  error,  eon- 
tended  that  the  condition  of  the  bond  in  suit 
had  not  been  broken ; 

"1.  Because    the    Act    of    Congress    of    0th 

January,  1800,  gives  to  persons  imprisoned  on 
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.  at  tb«  nit  of  the  United  8t»t«a,  the 
■aron  privilege*  %ad  libertv  of  jail  Jimlts  ttt  the 
UwB  of  tbe  States  at  the  tune  of  suoh  ira- 
prieonment  allow  t«  perBoas  confined  on  proc- 
MBel  iuuins  from  the  State  courts ;  and  b; 
Um  law!  of  Uaine,  In  force  at  tbe  date  of  the 
bond  in  euit,  it  was  not  required  of  perKini  en' 
tlUed  to  the  jail  limita,  to  remain  witbln  the 
walla  of  tbe  jail  Id  the  ni^t  time. 

'^.    Because,    by    the    Aot    of    Congi«ai    of 
18£8,  eh.  88,  the  same  proceeding*  on  writa  of 


State  wnrta;  and  bjr  the  lawi  of  Maine,  then 


were  entitled  to  the  jail  limits,  to  remain  with- 
in Um  waib  of  tlio  prison  at  idgbt. 

Tha  bond  waa  Bl*aii  •tlpulktinB  that  tbe 
debton  to  the  United  States,  Jacob  Knight  and 
Bantuiin  Kniobt,  should  eontinue  within  tb« 
llmils  of  the  Jail  yard  until  they  should  be  law- 
ful^ diacharged;  and  tha  agreed  faet*  state 
tltai  *theT  eontinued  to  remain  within  tbe 
llmlta  of  the  towa  of  Portland,  exclusive  of  tha 
bluda,  and  did  not  depart  therefrom,  up  to 
tha  time  of  the  commencement  of  the  euit. 

It  Is  said  that  they  had  not  continued  within 
*Hha  limita"  which  were  established  when 
Congress  paased  the  Act  of  23d  September, 
1780,  thoee  limits  iiaving  been  established  un- 
der tbe  law*  of  Uassachusetts,  prevailing  In 
Uaine,  authorising  tbe  use  of  her  Jails  bj  the 
United  States,  on  the  2Tth  of  May,  1737.  It  U 
admitted,  the  defeodanti  continued,  from  the 
tOS*]  time  of  the  execution  ot  the  bond,*with- 
fn  the  jail  limits  established  under  the  laws  of 
Uaine,  before  the  bond  was  given,  and  '-  '"'~ 
up  to  the  period  at  whieh  this  suit  wi 
tnted. 

What  laws  relative  to  j^l  limits  are  In  force 
in  the  Bute  of  Maine  T  The  United  SUte*  do 
not  deny  that  If  the  laws  now  In  force  apply 
to  tha  caae  of  the  defendants,  they  are  not  lia- 
ble on  the  bond. 

When  the  State  of  Maine  came  into  the 
Union,  all  the  laws  of  Massachusetts,  which 
had  before  been  in  force,  were  repealed.  The 
Act  of  the  Legislature  of  Massacbusetta,  au- 
thorizing the  use  of  her  jails  by  the  United 
States,  ot  Zath  February,  17B0  did  not  exist. 
Ho  laws  but  those  of  Maine,  since  she  became 
a  State,  give  to  the  United  States  the  right  to 
confine  her  debtors  in  the  Jaiis  of  that  State. 
Sneh  persons  can  only  b*  eonSned  In  tbe  jail* 
of  IbUM,  aeeording  to  the  law*  of  Maine, 

It  b  aabmitted  lo  the  oourt  that  the  aots  of 
Oooeress  of  £Sd  September,  1789,  1  Story's 
Laws  of  the  United  States,  70;  of  6th  May, 
1792,  2  Story's  Iaws,  240,  and  the  acts  ot 
IIM,  17M,  and  1800,  adopted,  prospectively, 
tha  legislation  of  tbe  States  as  thev  ™'ght 
from  tune  to  time  rwilate  tiie  jail  yards.  Tliis 
is  tba  pUn  stipulation  of  the  laws.  The  legis- 
Utnrea  of  the  States  stood  on  a  kind  of  con- 
tract. If  70U  grant  to  the  United  States  the 
Dae  of  your  Jails,  persons  who  may  be  oonflned 
at  tba  InaUnee  of  the  United  States  shall  be 
ii^isat  to  tbe  regulations  of  the  States. 

"Am  acniatnietKin  of  tbe  act*  of  Congress 
wUob  Is  dsJmed  by  tbe  United  States,  would 

K'aee  dttMna  of  the  United  States,  when  sued 
tba  Stat*  eourts,  ia  a  different  situation 


Ironi  that  In  which  they  would  be  when  under 
execution  by  process  from  the  courts  nf  the 
United  States.  This  would  produce  discord 
and  dissatisfaction;  complaints  would  be  justly 
urged  against  the  laws  of  the  United  6ta.tes  as 
oppressive.  Tbe  purpoee  of  the  law  was  to  pro- 
duce harmony.  The  fair  and  liberal  construc- 
tion of  the  legislation  of  Congress  on  this  sub- 
ject is,  that  persons  confined  at  the  suit  of  the 
United  Stat^,  shall  have  tbe  same  regulationa 
applied  to  tbem  as  are  in  foroe  in  relation  to 
parsons  imprisoned  under  process  from  tba 
eourts  of  the  States  of  tha  Union. 

The  act*  of  Congress  relating  to  proceaa  In 
the  courts  of  the  United  States,  declare  that 
the  form*  of  prooesa  shall  be  the  same  aa  Oa 
forms  "now"  used  in  the  States.  Such  has 
been  the  conatrnctlon  of  the  process  acta.  But 
in  tha  Act  of  1T80,  relative  to  imprisonment, 
and  in  th«  aubaequent  acts  of  Congress,  thara 
Is  no  such  term  aa  "now."  The  cases  which 
have  bsen  dted  by  the  Attorney -General,  aa  to 
the  process  acts,  have,  therefore,  no  applica- 
tion to  the  imprisonment  acts. 


It    has    been    questioned    whether    Congreaa 

"Tt   the    power,    const itutionally,   to   adopt, 

speetively,  the  legislation  of  States.     This 


IB  no  longer  a  question — so  far  as  the  action  of 
Congress  can  give  a  construction  to  the  Consti- 
tution— Congress  have  prospectively  adopted 
the   State   practice   In   actions   in  tbe   circuit 

*ln  regulating  tbe  militia.  Congress  [*SOT 
have  adopted,  prospectively,  the  State  regula- 
tions, and  have  consented  to  the  discipline  of 
tbe  militia  being  under  and  in  conformity  with 
State  laws.  Exemption  from  militia  duty  is 
determined  by  the  State  rules. 

There  Is  no  case  in  which  It  baa  been  decided 
that  the  powers  of  the  legislation  of  the  United 
States  are  not  prospective.  In  the  ease  of  The 
United  States  v.  Noah,  sheriff,  etc,  it  waa  de- 
cided that  a  "eberilT  of  a  court  under  tbe  Act 
of  Congress  of  January  6th,  IBOO,  la  bound  to 
take  a  bond  for  the  limits  as  provided  by  tbe 
Stata  laws,  from  a  prisoner  conRned  in  process 
from  tbe  courts  of  the  United  States;  and  false 
imprlsomnent  would  lie  on  his  refusal."  Paine's 
C.  C  R.  888.    It  was  also  decided  io  the  earn* 


bond  tor  the  limits,  taken  by  the  sheriff  from 
a  prisoner  under  process  from  the  courts  of  tha 
United  States,  has  in  all  respects  tbe  same  in- 
cidents, and  the  like  legal  effect  with  a  bead 
taken  under  the  State  laws. 

The  act  of  the  Legislature  of  New  Vork, 
making  It  the  duty  of  the  sheriffs  ot  counties 
to  receive  prisoners  committed  under  process 
from  the  eourts  of  the  United  States,  waa 
passed  in  1801,  and  this  act  gave  the  sheriffs 
of  the  State  authority  to  take  bonds  for  the 
limits.  The  Act  of  Congress  authorising  the 
conlinement  of  the  prisoners  unJcr  process  of 
the  United  States,  was  passed  on  the  6tb  Janu- 
ary, 1800.  This  case  fully  decides  the  adoption 
of  the  prospective  or  future  legislation  of  the 
Statea,  in  Buch  matters.    ThJa  deciaion  haa  ner- 

been  questioned. 

The  bond  sued  upon  In  the  case  before  the 
court  was  not  taken  under  the  Massachusetts 
law  of  1788.  Tie  condition  of  tbe  bond  is  that 
tbe  peraona  aball  eontinu*  tme  prisoners  within 
Peters  14. 
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priBouera  ■hould  have  liberty  of  the  Jail  yard 
within  the  pri«on.  The  i«w  of  1789  wbs,  that 
the  peraon  should  continue  within  the  limits  of 
the  prison.  This  is  not  the  jail  yard.  This 
nill  be  found  fully  explained  id  3  Mass.  Rep. 
K. 

Tha  MDBtructioii  which  tbe  eonrt  will  gin 
to  thU  bond  will  be  strict.  The  action  it 
arainat  the  ■uratiea,  and  they  are  entitled  to 
»n  the  beneBts  of  such  a  oonstructioa.  Citad, 
9  Wheat.  680. 

Tbe  Act  of  Congress  of  Utb  Uay,  1B28,  eh. 
n,  provides  that  writs  of  execution  and  pro- 
ufdings  shall  be  tudi  aa  the  laws  of  tbe  Slate 
ihall  determine.  Proceedings  are  to  be  ao- 
eording  to  the  provision*  of  the  State  laws.  It 
iu  been  decided  in  Been  v.  Houghton,  S  Peters, 
SB,  that  proceedings  comprehend  alt  the  acta 
titer  execution.  In  that  ease  a  discharge  by 
tbe  SUte  law  of  Ohio  discharged  tbe  ball." 

II  tlie  interpretation  of  "proceedings"  ii  not 
luch  aa  is  contended  for,  no  power  exist*  to  ex- 
tend the  privileges  of  the  jail  limits  as  regu- 
latrd  by  tbe  Sttte  lawa.  If  the  acts  of  Con- 
greai  on  this  subject  sre  not  prospective  In  tbe 
Btw  States,  no  authority  of  this  kind  exists. 

It  i*  *ubmitted  that  the  Act  of  Congress  of 
IDS']  1828  extends  to  all  *suits  by  tbe  United 
Slates.  Tbe  provision  is  as  to  all  process  iasu- 
ing  from  the  courts  of  tbe  United  States;  no 
diitinetion  exists  m  to  suits  by  the  United 
States. 

Tbere  was  a  case  decided  in  Massachusetts, 
«he?-e  a  party  confined  at  the  suit  of  tbe 
t7iiited  SUtes,  bad  the  beneflt  of  tbe  Poor 
Debtor**  Act,  an  act  passed  after  the  Act  of 

ne», 

Mr.  Gilpin,  Attorney -General,  In  reply; 

Tlie  position*  attempted  to  be  establiahed  on 
tbe  part  of  the  plaintiffs  in  error  were  these; 
thmt  if  Jacob  and  Benjamin  Knight  had  not 
"i«T»iained  true  prisoners,"  or  had  committed 
whatt  amounted  to  "an  escape."  in  eontempla- 
tion  of  tbe  laws  of  the  Unit«d  States,  the  con- 
difcion  of  the  Iwnd  was  broken,  and  the  judg- 
nent  of  the  Circuit  Court  was  erroneous;  that 
Uae   law  of  the  United  States  ascertaining  these 

Eints  waa  the  Act  of  eth  January,  IBOO,  1 
ory's  Laws,  716,  which  gave  the  privile^a 
sad  adapted  the  restrictions  in  regard  to  im- 
prisoned debtors  which  then  existed  under  the 
»t«.te  laws,  and  that  these  State  laws  made  it 
"An  escape,"  If  the  debtor  lodged  at  night  else- 
where than  in  an  apartment  belonging  to  the 
jatit,  or  bad  remained  outside  of  the  jail  at 
vight;  which  it  was  admitted  Jacob  and  Bei- 
iunin  Knight  had  done. 

It  ia  contended,  on  the  part  of  the  defend- 
ant* in  error,  that  even  if  tbe  acts  of  Jacob 
and  Benjamin  Knight  did  amount  to  an  eacape 
onder  the  State  laws  thua  relied  on,  yet  that 
tbe  bond  now  sued  upon  was  not  taken  in  oon- 
lonitity  with  those  laws;  tliat  Its  condition, 
iwUad  of  being  In  tbe  words  of  the  Statute  of 
Haaaaehasetta.  ia  simply  that  the  parties  shall 
sot  depart  without  the  exterior  bounds  of  the 
jiil  yard,  which  they  have  not  done;  and  that, 
therefore,  the  condition  haa  not  been  broken, 
ttongh  they  were  not  within  the  prison  walls 
■t  Bight.  To  this  it  ia  replied  that,  even  sup- 
wmiag  th*  w^rOs  o/  tbs  tUtaU  not  to  have 


been  sufficiently  followed,  tn  setting  forth,  !■ 
tbe  bond,  the  particular  condition  referred  to, 
yet  this  objection  is  met  by  the  last  clause 
which  provides  in  general  terma  that  the  par- 
ties shall  "commit  no  manner  ot  escape."  Tha 
acta  of  the  partiea  do  clearly  oonatitute  "an 
escape"  under  the  statute  Gi  question,  and 
amount  to  a  breach  ot  that  condition,  so  a*  to 
render  them  liable  to  the  penalty,  even  if 
they  were  not  bo  in  regard  bi  the  othar  eondl- 

It  ia  alao  contended  that  even  If  tbe  privi- 
leges of  an  imprisoned  debtor  depend  on  the 
Act  of  nth  January,  1800,  yet  that  the  con- 
struction which  limits  tbem  to  such  as  were 
allowed  by  the  State  laws,  In  force  at  that 
time.  Is  Inoorreet.  To  this  it  la  replied  that  the 
words  of  the  act  diatinctly  adopt  the  regula- 
tions of  the  States  existing  at  tne  time  of  its 
passage,  and  no  others;  that  It  oould  never  be 
the  intention  of  Congreas,  if  It  were  within 
their  constitutional  power,  to  sanction  pro- 
spective legislation  over  which  they  exercised 
no  control;  and  that,  by  repeated  decisions  of 
this  court,  it  baa  been  held  that  in  adopting 
State  lawa  of  thia  character,  those  only  are 
included  which  are  actually  In  existence  at 
the  time.  Wayman  'v.  Southard.  10  [•80» 
Wheat.  41;  The  United  States  Bank  v.  Hal- 
stead,  10  Wheat.  60;  Been  v.  Houghton,  > 
Peters.  301;  Wilcox  v.  Hunt,  13  Peters,  378; 
Anonymous,   Feters's  C.  G.  Rep.   1. 

But  the  principal  ground  taken  on  behalf  of 
the  defendanta  in  error  ia,  that  the  privileges 
of  impriaoned  debtors,  at  tbe  time  this  suit 
waa  brought,  did  not  depend  on  the  Act  of 
Congress  of  6th  January,  1800,  but  on  the  Act 
of  19th  May,  1828, 4  Story's  Laws,  2221,  which 
declared  that  "writs  of  execution  and  other 
Hnal  proceas  in  the  courts  of  the  United  States, 
and  the  proceedings  thereon,  should  be  the 
same  aa  were  then  used  In  the  State  courts." 
To  this  it  is  answered  that  tbe  act  referred 
to  does  not  apply  to  suits  in  which  tbe  United 
Statea  are  plaintiffs;  and  that  if  it  did,  the 
"proceedings"  therein  mentioned  do  not  em- 
brace the  privileges  of  the  jail  limits,  as  then 
used  in  the  States. 

It  is  a  settled  rule  that  in  general  statutea 
which  relate  the  recovery  of  debts,  the  gov- 
ernment is  not  bound  unless  they  are  made 
applicable  to  it  in  express  terms,  or  by  neces- 
sary implication.  This  is  no  invidious  prerog- 
ative richt,  but  a  rule  founded  on  well  as- 
eertained  public  policy,  necessary  to  protect 
the  public  interests  against  the  negligence  of 

Eublfc  officers;  and  specially  to  guard  the  pub- 
c  revenue.     It  is  a  rule  adopted   in  many  11 
the  States  of  this  Union,  and  probably 


rell    I 


United  States;  and  has  been  eanctioned  by  re- 
peated judicial  decisiona.  The  Unit«i  States 
V.  Wilson,  8  Wheat.  266;  The  United  Statea 
V.  Hoare,  2  Mason,  314;  The  United  States  r. 
Greene,  4  Mason,  433;  The  United  Statea  v. 
Hewes  [lately  decided  by  Judge  Hopkinson  in 
the  District  Court  of  Pennsylvania];  Staugb- 
ton  V.  Baker,  4  Mass.  Rep.  628;  The  People  v. 
RoBsiter,  4  Cowen,  143;  Corn  v.  Baldwin,  1 
Watts,  64;  King  v.  Allen.  16  East.  340. 

Tlie  Act  of  mh  May,  1B28,  is  certainly  not 
applicable,  by  its  terma,  to  «a\\,a  Vi  ^\i!i;^  ^iMa 
United    States   an   fa,i\.\«>',    ua&.  ^it«  -vlKte 
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•onrM  «f  legbUtlon  hj  Gongreis,  in  ngwd  to 
pnblle  debton,  refutes  uij  iropUcation  tlutt 
mj  coutd  intend  bo  to  appl;  it.  They  have 
from  tlie  earliest  period  ■peciftlly  legislated  in 
nguA  to  the  debton  of  the  United  States,  and 
the  remediei  against  them;  although  geoeral 
UwB,  ludepeodent  of  theae,  were  at  ttie  same 
tfine  in  aKlBtenoe  and  full  foroe,  to  regulate  the 
|voeeeding*  in  all  anita  between  individuals. 
They  adopted  their  own  ajBteni  in  regard  to 
tbew  own  debtors;  thejr  haTe  from  ume  to 
time  altered  and  amended  that  srstem,  with- 
out reference  to  private  snitB.  On  the  same 
da7  (the  8th  June,  17BS)  we  find  two  acta  of 
Oongieaa  nssed  "for  the  relief  of  persons  im- 
prisoned for  debt;"  the  one  applicable  to  pri- 
vate suits,  the  oUker  to  those  broni^t  by  the 
United  Statea.  1  Story's  Laws,  6W.  B;  the 
Aet  of  2d  March,  ITH,  1  Story's  Laws,  630, 
■pedal  and  eseluslTe  privileges  are  given  for 
IMOTsring  the  amount  of  unpaid  revenue  bonds, 
In  suits  brought  by  the  United  States.  On  the 
6tli  January,  IBM,  the  general  provisions  of  an 
Mt  for  relieTing  imorieoned  deotore  are  made 
upUeaUe  to  those  Hmprisoned  at  the  suit  ol 
tha  United  State*,"  by  express  terms.  1  Story's 
StO*]  Laws,  716.  On  the  'Sd  Maroh,  1817, 
we  have  an  aat  of  a  similar  character,  limited 
Vr  Its  terms  to  persons  indebted  to  the  United 
Kates.  3  Story's  I«wa,  1052.  On  the  Ifith 
May,  IBZO,  on  the  Sd  March,  1826,  and  on  the 
2d  March,  1S31  (3  Story's  I«wa,  1T9I,  1097)  4 
Storys  Laws,  2230),  we  And  acta  of  Congresa 
leelslattng  spedally  in  regard  to  public  debtors; 
which  show  conclusively  that  they  were  not 
•mbraced  within  the  general  provisions  for  the 
recovery  of  debts  due  from  one  Individual  to 
another.  It  has  been  clearlv  the  intention  of 
Congress  to  keep  under  theu  own  oontrol  the 
eourse  of  prooeedlns  against  public  debtors; 
they  never  intended  to  blend  this  with  the 
general  regulations  they  might  establish  in  re- 
gard to  private  suitS)  much  leas  can  it  be  eon- 
eeived  that  they  Intended  that  persons  Indebt- 
ed, or  In  default  to  the  Treasury  of  the  United 
Statea,  in  relation  to  whom  they  had  passed  so 
many  special  laws,  should  be  entitled  to  every 
privilege  which  the  laws  of  each  different  State 
mi^t  deem  it  Just  to  extend  to  a  private  and 
bdlvidnal  debtor. 
Supposing,  how 
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by  Implication,  suits  in  which  the  United 
States  are  plaintiffs,  yet  it  is  submitted  that 
the  privilege*  of  the  jail  limits,  which  are  giv- 
ro  M  an  imprisoned  debtor,  are  not  "proceed- 
ings on  a  writ  of  execution  or  other  fliuJ  proe- 
es*,"  within  the  meaning  of  that  act. 

The  language  of  tb*  act  itself  is  clear.  It  Is 
•onllned  to  "prooeedinga  on  an  execution." 
The  privileges  «f  the  Jail  limits  are  in  no  sense 
Miefc.  Proeeedtiwa  on  an  execution  are  some- 
thing done  by  virtu*  thereof;  something  which 
the  wilt  ha*  directed  to  be  done;  something 
that  "proeeeda"  between  the  tim*  that  the  writ 
Issue*  and  is  returned.  TThe  term,"  says  Chief 
Justice  Marshall,  "denotea  progressive  action;" 
it  relat«s  "Ut  the  conduct  of  the  officer  while  in 
posssssion  of  the  exeeutkn;"  It  "preseribee  his 
eonduct  in  executing  the  process."  Wayman 
V.  Southard,  10  Wheat.  28,  SI,  S2.  rFhe  form 
of  the  writ,"  says  Judge  Thompson,  "eon- 
btina,  snbetantlally,  what  la  to  b«  dons  under 
4>« 


It;"  it  is  the  "du^  of  the  offleer  to  execnt* 
the  prooess  aeoording  to  its  eommands."  TIm 
United  States  Bank  ▼.  HalsUad,  10  Wheat, 
67,  04.  These  proceedings  include,  in  the  lan- 
guage of  Judge  Story,  "the  conduct  of  tbo 
officer  in  the  service  of  the  process,  and  the 
exemption  of  the  defendant  from  arrest." 
Beers  v.  Houghton,  »  Peters,  362,  368.  Such 
clearly,  is  the  meaning  of  "proceeding*  on  an 
execution;"  obedienoe  to  the  commanSs  of  the 
writ;  progreasive  sets  done  by  the  officer  of 
the  court  In  pursuance  of  its  requirement;  hla 
return  that  be  has  done  so:  theae  are  the  pro- 
ceedli^  on  the  writ,  and  they  are  oomplet* 
when  the  nurshai  has  io  returned  it;  the  writ 
Itself  has  thsa  become  a  part  of  the  noords  of 
the  eonrt,  and  no  further  proceeding  on  it  can 
take  place.    The  defendants  have  t 


mitted  as  the  writ  directed;  the  nrivllegen  U» 
which  they  may  be  entitled  are  iuoependent  of 
that  prooess ;  they  form  no  part  of  the  conduct 


of  the  marshal;  he  has  nothing  to  do  with 
them;  how,  then,  can  they  be  repwded  aa  » 
portion  of  his  proceedings! 

*Sneh,  too,  appears  to  be  the  evident  *[*t  1 1 
meaning  of  the  acta  of  Cougresa,  or  there  ha» 
been  a  system  of  parallel  legislation  equally 
inadvertent  and  unneeesaary.  Tbe  objeet  of 
the  Aet  of  the  Iflth  May,  1828,  U,  by  iU  title, 
"to  regulate  procesees;"  and  it  relates  to  the 
"proceedings  on  final  process."  Now,  if  theaa 
words  include  within  them  the  privileges  of 
jail  limits  siven  by  the  State  laws  to  an  Im- 
prisoned debtor,  then  were  the  aet  of  Congresn 
of  30th  May,  17B4,  1  Story's  Laws,  S40,  of  28th 
May,   17S0,   1   Story's  Iaws,  441,  and  of  0th 


was  passed  ttie  former  Act  "to  regulate  proe* 
esaee,"  passed  on  the  Sth  May,  1792,  1  Story's 
Laws,  257,  was  in  full  force,  and  embraced  tbe 


I8SB.  Is  it  oonoeivable  that  if  Congresa  con- 
sidered tbe  words  of  the  Aet  of  Sth  May,  I7S^ 
which  direct  that  "the  modes  of  proceeding  in 
suits  shall  be  the  same  as  were  then  us^  in 
the  State  courts,"  as  embraeing  tlie  privil^aa 
of  the  jail  limits,  to  which  a  debtor  v 


press  purpose  of  conferring  those  privilegeaT 
Again ;  the  titles  of  the  acts  show  conclusively 
that  their  objects  were  different.  The  sets  of 
Sth  May,  1792,  and  I0th  May,  132S,  are  sUted 
to  be  acts  for  the  regulation  ol  procesaes;  tboa* 
of  1794,  1790.  and  1800,  are  sUted  to  be  for  th« 
relief  of  imprisoned  debtors,  and  they  clearly 
arise  out  of  the  resolution  of  Congress  of  23a. 
September,  17S0,  1  Story's  Laws,  70,  which 
ilaced  the  prisoners  of  the  United  Statea  ia 
Itate  Jails,  and  were  intended  to  put  them  on 
be  same  footing,  with  respect  to  the  mode  oit 
imprisonment,  as  other  debtors  then  were. 

The  same  distinction  may.  It  i*  thought,  b« 
traoed  in  the  deoialona  of^  this  court  upon  the 

attentively  examined.  It  will  not  be  tound  that 
it  has  ever  eonsidered  the  privileges  of  the  jkll 
limits,  given  by  the  Act  of  0th  January,  1800, 
as  embraced  In  the  process  acts.  Id  the  eaae  of 
Randolph  v.  Donaldson,  B  Craneh,  86,  tbe  edn- 
tody  of  •  prisonar,  after  Us  eommitment,  wan 


',UM 


Thi  Umm  8MTSS  t.  KmsBT  it  ai> 


U«  to  bo  ■  nmttm  with  wU«h  Um  nunlul 
hmi  BothiDg  to  dr>t  aJtbotigh  the  Act  «(  S4th 
8«pt«mb«r,  1789,  direeta  that  officer  to  «xcaut« 
«B  proeaut,  lAd  conMquently  darolTM  upon 
Um  erary  Ht  which  oan  b«  icg»rd»d  u  a  prO' 
«Mdiiig  tfaerwm.  In  the  eM«  of  Waynun  t 
Sonthud,  10  Wbaat.  20,  the  whole  wope  of  the 
o^nfam  nfara  to  the  condnot  of  tb«  murikal 
miUe  the  writ  la  la  bia  bauda,  aa  oonatitnting 
Ua  "pnweadinga  on  tba  exeoutkin.''  It  apeaka, 
Ib  nqprcM  tenoa,  of  tha  Act  of  1800,  aa  that 
whleh  anthoriaea  the  maiahal  to  allow  tba  bane- 
ft  of  priaon  ralei  to  thoae  who  an  In  «ia> 
todr  lutder  pRMeaa  lained  from  tba  eoorta  of 
the  UnUad  StaUa,  In  tba  iuw  emuuwt  aa  to 
Mraoaa  fnipriwnied  mdar  Stata  proeaai;  it  n> 
lera  to  tha  preTiona  temporary  law*  having  the 
anma  object  in  Ttew,  and  It  allndaa,  with  avi> 
daat  doubt,  to  an  argument  dariTlng  thli  m- 
thoritr  from  tha  Proeeaa  Aat  10  Whaaton, 
SB.  The  facta  of  that  eaae  alao  ahow  tha  nat- 
Sll*]  un  of  tba  proceadingt)  tbar  ware  *tho 
«ometna«a  of  the  manbat'a  awda  of  aale  un- 
der a  fieri  fadaa;  tba  earTactseaa  of  the  retam 
made  \>j  him;  the  qnaatlon  whatbar  or  not 
ka  had  obeyed  the  eommanda  of  tha  writ.  In 
the  caae  of  The  Bank  of  tha  United  SUUa  t. 
Halataad,  10  Wbeaton,  M,  k  tlmilar  queition 
waa  inTolvedi  It  related  to  the  propriety  ol  the 
BMnhat'a  conduct,  and  whether  or  not  he  had 
■Kwaaded  correctly  In  hla  mode  of  exeouting 
Ibo  proceai.  The  eaae  of  Been  t.  Houghton,  9 
Peten,  36S,  aroae  expreaaly  on  the  mode  of 
■voeaeding  by  the  nuuahaJ  under  an  axeeutioa. 
Ha  waa  directed  by  the  writ  to  arreat  a  peiaon; 
be  fonnd  him  to  be  exempted  by  Um  State  lawa 
Cram  amat;  hla  return  to  that  effect  waa  beM 
to  be  proper;  bia  proeeedlnga  ww«  atrktiy  pro- 
eeedinn  on  the  execotioni  the  peraon  tw  waa 
ordered  to  armt  waa,  in  point  of  laet,  legally 
diaeharged  from  euatody,  aa  eompletely  aa  It  be 
bad  paU  tha  d^,  and  the  marahal  ao  made  bia 
ratuin.  Aa  f  ar  aa  the  proceeding  oa  tha  aza- 
«nUoB  waa  famlTed,  it  waa  In  no  raqteet  alml- 
Inr  to  tha  prMlMa  of  the  jail  linito;  the  Utter 
la  a  men  faiddent  to  the  euatody  of  the  debtor, 
whether  granted  or  not,  the  prooeedinga  tmdef 
tba  writ  go  on;  H  doea  appear  upon  the  naordi 
It  doaa  not  alToet  In  any  way  tna  diaAaiga  or 
MtiafHtion  of  tha  debt. 

It  thoa  appean  that  whathar  wa  take  tha 
wofda  and  pUn  fntaot  of  the  Aot  of  IMh  Ifay, 
1S28,  or  tna  general  aoope  of  teglalatloB  by 
Onigieaa,  In  rasard  to  proeeaaea,  and  to  tba 
taprlaonment  u  debton,  or  the  eonne  of  Jo- 
didal  dedai^  aa  applied  to  tha  prooaadlags  of 
*  manhal  In  the  azecntlon  of  final  proeaaa,  the 
pnrriaionB  of  that  aet  cannot  be  pn»«rly  ean* 
Mmtd  aa  embraainff  tha  priTll^a  of  Jail  llmita, 
or  aa  applicable  to  tba  preaent  eaae.  That  cue 
t  dnwnd  OB  the  proridoaa  of  tba  Aet  of 
' — %Tj,  1800:  whleh,  by  anbje^ng  the 
i  to  tha  lawa  of  Uaaaacbnaetta  then 


la  preacrlbc 
diUonamei 


wUdi  they  would  ban  b 

not  failed  to  eomply  with  tba  tei 

a  that  law,  whiek  are  alao  tha  a 
lad  in  the  bond. 
Hr.   Jnatica  Baibonr  dellrerod  tha   opinion 
at  the  eonrt: 

Tbla  eaae  came  before  ua  upn  a  writ  of  error 
!•  tha  CIrenit  Oonit  of  the  iTnlted  Statea  for 
the  Diatrfet  of  Halna. 

1*  L.«d. 


tt  waa  an  aoUon  Ivonght  upon  a  bond  gireB 
to  tha  ITnltad  Statea,  In  the  year  1838,  for  the 
llbertlee  of  the  Jalt  yard  in  Portland.  The  gen- 
eral iaane  waa  pleaded,  with  lean  to  give  epe- 
dal  matter  in  evidence.  The  condition  of  the 
bond,  after  reelting  that  Jacob  Kulgbt  and 
Benjamin  Knight  have  bean,  utd  now  are,  im- 
priaoned  1b  the  priaoB  at  Portland,  fa)  Ualsa 
diatrict,  by  virtue  of  an  execution  leaned  againat 
then,  OB  a  fudgawnt  obtained  againat  them  by 
the  United  Stalaa,  at  the  Diatriet  Court  of  tha 
United  Stotaa  for  tha  Halna  Diatriet,  etc,  pio- 
oeeA  aa  foUowa:  'Vow,  if  the  aald  Jaeob 
Ealght  and  Benjamin  Knigbt,  from  tha  time  of 


Ita  of  tha  faU  yard,  until  Uwy  aball  be  lawfully 
dIaehargaC  and  ahall  not  depart  without  the 
exterior  booada  of  aald  itU  yard  until 
'lawfully  dladtaiged  from  add  Impria-  [*S1* 
onnant,  according  to  the  lawa  of  the  united 
State  u  aneh  eaaea  made  and  orovided,  and 
oommH  no  miw  of  eecape,  tnen  the  aald 
obligation  to  be  void;  otherwlaa,  t*  nmain  In 
full  fOTce.* 

1%e  partlea  agreed  to  a  atateuwnt  of  facta,  aa 

"^  flia  lot      ^ 

ud  B< 
I  dty  of  Poi 
tlon  la'iued  OB  a  jndgment  in  favor  of  the 
United  Statea  againat  aaid  Jaeob  and  Benja- 
min I  whereupon  tba  aald  Jacob  and  Benjamin, 
aa  prindpala,  and  tba  aaid  laaae  and  Edward, 
aa  auietiea,  cave  tbe  bond  declared  on  In  thia 
auiti  that  A«ob  and  Benjamin  continued  to 
remain  within  tbe  lintita  of  the  town  of  Port- 
land, ezeluaive  of  the  Ulanda,  and  did  not  de- 
part thanfrom,  up  to  the  time  of  the  eom- 
meommeat  ci  thIa  ault,  nor  have  they  aince  de- 
parted therefnnn;  but  ndther  the  aaM  Jacob 
nor  Benjamin,  from  the  time  of  tbe  axecution 
of  aald  boBd,  nor  afterwarda  at  any  time, 
lodged  fai  tha  night  time  within  the  walla  of 
aaid  jail,  but  remained  at  largo  within  tha 
limlta  <d  aald  town  of  Portland,  exclualTa  of 
the  Uaads  bdonging  to  the  aama,  both  day 
and  nl^f 

Upon  thla  agreed  atato  of  facta  the  «nut 


I  tbe  jaU  In  tbe  dty  of  Portland,  on  an  ezeeu- 


It  appean  from  tha  raeoid  that  at  a  eourt  of 
„aaenl  aeadoaa  of  tha  peaoe,  for  the  County 
of  Onmberland,  within  which  Portland  li  alt- 
uated,  held  In  the  year  1798,  the  limlta  of  the 
town  of  Portland,  exdoalve  of  tbe  Ulanda, 
wan  fixed  and  detennioed,  aa  the  boundariea  of 
aaid  JaU  yard;  and  that  the  Court  of  Seaalona 
at  Portland,  In  the  year  1822,  extended  the 
bounda  of  tbe  jail  yard  over  tbe  whole  eoon- 
ty,  and  to  the  exterior  Itmita  thereof.  It  ap- 
peara,  alao,  from  the  facta  agreed,  that  Jaeob 
r_.    B-_< — .-    ip-i-i.^   oonunned   to   nmain 

_  _        _  irtland,  exelualva  ol  tbe 

lalanda,  withoat  ever  havtBg  departed  tben- 
fron;  but  that  neitber  of  them  lodged  fai  the 
nlBht  time  within  tbe  walla  of  the  jail,  but 
went  at  large,  both  day  and  nigbt,  wftbin  the 
llmita  of  the  town  of  Portland,  axcluaiva  of 
the  lalanda. 

Upon  thla  atata  of  faeta.  It  baa  been  oontend- 
ed  by  tiie  AttomfT-Oeneral  that  tbe  Impria- 
•' gniUy  of  an  aae^a,  baaaaae 


BoFBEMB  OouET  or  THi  Umrbi  SiAxnk 


ISM 


tba  algtit  HmBj  ■]thc»t(^  thn  alw^Ti  eontin- 
«ed,  both  da7  and  night,  within  the  limiti  of 
tb«  Jail  ytfd.  It  in  said  that  the  oqI;  act  of 
Cbngreae  in  force  at  the  date  of  the  bond  in 
qneBtion  which  entitled  the  partiet  to  the 
prirllegea  of  jail  yards  when  imprisoned  on 
procen  iisiied  from  any  eourt  of  the  United 
Btatea,  at  the  luit  of  the  Unit«d  SUte*,  wu 
the  Act  of  the  4th  Jannuy,  1800,  which  enacts 
"that  persons  imprisoned  on  prooeu  festied  from 
any  court  of  the  United  States,  ss  well  at  the 
suit  »f  the  United  States  as  at  the  suit  of  an? 
person  or  persona,  hi  edvU  aetions,  shall  be  en- 
titled to  like  priTileges  of  the  jails,  or  limits  of 
the  respeetire  jails,  as  persons  oonflned  in  like 
eases  on  process,  from  the  oourta  of  the  re- 
spectiTC  States  are  entitled  to,  and  niider  the 
like  regulations  and  restrictions."  That 
314*]  *thii  Act  of  Gongreas  only  adopted  the 
State  laws  then  In  forae;  that  by  the  law  of 
Maasaehnsetts  (of  which  Maine  was  then  • 
part)  then  in  force,  as  construed  by  her  courts, 
it  was  an  eaeape  for  a  debtor,  haTing  the 
liberty  of  the  yard,  to  be  without  the  wUls  of 
the  prison  in  the  night  time,  although  he  was 
within  the  limits  of  the  yard.  It  is  certainly 
true  that  this  oourt  has  construed  the  acts  of 
Gongress  adopting  State  laws  in  relation  to 
wriU  and  processes,  and  the  proceeding  there- 
on, as  apfdylng  to  the  State  laws  then  in  force. 
10   Wheat    1,  51;    9    Peters,   331.      It   is   also 

Tially  clear  that  the  construction  of  the  laws 
Massachusetts  then  in  force,  as  to  the  debtor 


and  that  ta,  whether  the  Act  of  1888,  Hay  l»th. 
■ititled  "An  Act  further  to  regulate  procesM* 
In  the  courts  of  the  United  States,"  has  not 
sinee  Its  passage  regulated  the  right  of  imprU- 
oned  debtors  to  the  privilege  of  the  jail  llber- 

The  third  section  of  that  act  is  in  the  follow* 
fng  words:  "And  be  it  farther  enacted,  that 
wnts  of  execution  and  other  final  process,  i*- 
sned  on  judgments  and  decrees  rendered  In 
any  of  the  courts  of  the  United  States,  and  tho 
proceedings  thereupon,  shall  be  the  same,  ex- 
cept their  style,  in  each  State,  as  are  now  used 
in  the  oourta  of  such  State,"  etc.,  with  a  pro- 
Titlon,  "Hhat  It  shall  be  in  the  power  of  the 
courts,  If  they  see  fit,  in  their  dlacretian,  by 
rules  of  court,  so  far  *to  alter  fl-ial  proc-  [*S1B 
eaa    In  said  courts  as  to  conform  the  same  to 


being  without  the  walls  of  the  prison  during 
the  night  time  being  an  escape,  is  snch  as  has 
been  stated;  the  dediionB  dtad  at  the  bar 
fully  show  It. 

Whilst,  howeyer,  we  admit  these  {Hwnlses, 
we  cannot  yield  our  assent  to  the  conclusions 
drawn  from  them. 

If  It  were  even  ooneeded  that  the  Art  of 
Massachusetts  of  1784  was  in  force  at  the  date 
of  the  execution  of  the  bond  in  question;  al- 
thongh  it  would  subject  the  officer  to  liability, 
yet  it  would  not  haTe  affected  these  parties. 
From  the  language  of  that  act,  a  person  im- 

triaoned  for  debt  was  allowed  to  have  a  cham- 
er  and  lodging  in  any  of  the  houses,  or  apart- 
ments belonging  to  tba  prison,  and  liberty  of 
the  yard  wiUin  the  day  time.  It  was  the  eon- 
struetion  put  m  these  words  which  made  It 
necMsary  for  the  debtor  to  be  within  the  walls 
of  the  prison  In  the  night  time.  In  the  bond 
In  question,  there  is  no  such  language.  Whilst, 
therefore,  the  oBIcw  might  have  been  liable, 
for  taking  from  the  debtor  a  bond,  not  In  eon- 
formity  with  the  statute,  but  extending  to  him 
a  greater  privilege  than  was  allowed  by  law; 
yet  In  this  case,  the  suit  being  on  the  bond, 
the  parties  are  bound  for  nothing  whatsoever, 
but  what  is  contained  In  the  oondition  of  the 
bond,  whether  It  be  or  be  not  conformable  with 
the  UiW.  The  condition  of  this  bond  is  satis- 
fled  by  the  parties  not  departing  without  the 
exterior  bounds  of  the  jail  yard,  whether  they 
are  within  the  prison  walls  in  the  night  time, 
or  not;  and  It  appears  from  the  agreed  case 
that  they  did  not  depart  without  those  bounds; 
there  was,  then,  no  breach  of  the  condition  of 
the  bond. 

But  we  now  proceed  to  the  consideration  of 
itnotiieT  question  of  very  great  practical  Im- 
portauM  In  Um  Morta  of  the  United  BWUt, 


lalatures  of  the  respecitive  8t«t«s,  for  the  SUM 

It  b  first  objected  that  whaUoever  may  be 
the  oonstructloB  of  this  section,  as  now  gov- 
erning executions  In  cms  of  other  parties,  yet 
It  does  not  embrace  those  issued  on  Judgments 
rendered  In  favor  of  the  United  8t«tes;  and 
this  upon  the  ground  that  the  United  States 
are  new  to  be  considered  as  embmoed  fn  any 
statute,  unless  expressly  nanted. 

The  words  of  this  section  being,  "that  writs 
of  execution  and  other  final  process,  issued  on 
judgments  and  decrees  rendered  in  any  of  the 
coi^ts  of  the  United  States,"  It  is  obvious  that 
the  language  is  sufficiently  comprehensive  to 
embrnoe  them,  unleia  they  are  to  be  excluded 
by  a  construction  founded  upon  the  principle 
just  stated.  In  Bacon's  Abridgement,  title 
Prerogative,  8-4,  it  is  said  that  the  general 
rule  is  that  where  an  act  of  Parliament  is  made 


tor  the  public  good,  the  advancement  of   rell- 

"'n  and  Justice,  and  to  prevent  injury  and 

ong,  the  Idng  shall  be  bound  by  suck  act. 


thou^  not  p^Ieularly  named  therein, 
where  a  statute  is  general,  and  thereby  any 
prerogative,  right,  title,  or  interest,  is  devested, 
or  taken  from  the  king,  in  such  case  be  shall 
not  be  bound;  unless  the  statute  is  made  by 
express  words,  to  extend  to  him.  It  is  a  set- 
tled principle  that  the  king  is  not,  ordinarily, 
barred,  unless  named  by  an  art  of  limitationa. 
The  principle  expressed  In  the  maxim,  nullum 
tempus  oecurrit  regl,  rests  upon  the  ground  that 
no  laches  shall  be  imputed  to  him.  The  doe- 
trine  that  the  eovemment  should  not.  unless 
named,  be  bound  by  an  act  of  limitations,  lain 
accordance  with  that  just  eited  from  Bacon, 
because  if  bound,  it  would  be  barred  of  a  right; 
and,  in  all  such  cases,  is  not  to  be  construed  to 
be  embraced  unless  named,  or  what  would  bo 
equivalent,  unless  the  language  is  such  as  to 
show  clearly  that  snab  was  the  Intent  of  the 
art.  The  same  prindple  has  been  decided  in 
New  York,  Massachusetts,  Pennsylvania,  and, 
no  donbt.  In  other  SUtee;  and  all  upon  tbe 
same  ground.  Not  upon  any  notion  of  pro- 
rogative;  for  even  in  England,  where  the  doo- 
trine  Is  eUted  under  the  head  of  prerogative, 
this,  in  effect,  means  nothing  more  than  that 
this  exception  Is  made  from  the  statute,  for  the 
public  nxKl;  and  the  king  represents  the  na- 
tion. The  real  ground  is  a  great  principle  of 
public  p-jlicy,  which  belongs  alike  to  all  gov- 
emioenlH,  uat  the  public  interests  should  not 
retero  14. 


I  t.  Bhuitlt  cr  AU 


b«  pre]adi«ed  b^  tlie  ucgllgmiee  of  |tnbIto  oS- 
e«n,  to  whoM  care  the?  are  oonfided.  Without 
nBdotakbiK  to  Uf  down  tnj  general  rule  as 
■pplkable  to  eaaea  of  tUa  kind,  we  feel  aatis- 
fled  that  when,  M  In  this  case,  a  itatute  which 

Ci>poMS  only  to  regulate  the  mode  of  proeeed- 
g  In  anlts,  doei  not  devert  the  public  of  an^ 
liriit,  doe*  not  vMata  an?  principle  of  public 
jpolief;  but  on  the  contrary,  inaJcea  provuiooa 
In  accordance  with  the  policy  which  the  goTem- 
ment  baa  indicated  by  many  acta  of  previous 
lagialation,  to  ramform  to  State  lawa,  in  giving 
to  peraona  impriaoned  under  their  eTccution 
tba  priTil(«*  of  jail  limlU;  we  ahall  beet  carry 
>l«^]   Into  'effeet  the   legialative  intent   by 


Having  ooma  to  tUa  OTnclusion,  It  only  re- 
inalna  to  inquire  whether  the  worda  in  the  Act 
of  1B28,  "the  proeeedtnga  therenpon"  (that  ia 
on  exeentiona),  embrace  aa  a  part  of  those  pro- 
eaedlnga,  the  rirtti  of  an  ImpriBoned  debtor  to 
have  the  privilege  of  the  tail  limits.  Upon 
tkis  question  we  an  relieved  from  the  necessi- 
ty  of  ailment  by  the  decliloni  of  this  court. 

In  the  case  of  Waymau  v.  Southard,  this 
eoort  was  expounding  the  meaning  of  the 
words,  "modes  of  proceeding,"  in  the  Process 
Act  of  1792;   and  the  qupstlon   wsa,  whether 


Act  of  IffiS,  passed  after  the  decision  of  the 
enae  of  Wayman  v-  Southard  adopted  the 
very  terms,  "proceedlat|a  on  executions,"  be- 
oftnse  the  expression  is,  "proeaedingB  there- 
upon," referring  to  execnuoni,  which  had 
jnst  preceded  it.  And  the  reaaoning  of  the 
oonrt  in  Wayman  v.  Southard,  proves  clearly 
tbat  these  last  words  woold  include  prooeedings 
Inr  debtors  to  obtain  the  privilege  of  the  Jail 
Ubertjea.  In  the  aame  case  of  Wayman  v. 
Southard,  it  was  objected  that  the  Process  Act 
at  17S8  ought  net  to  be  constmed  as  embracing 
tbe  MaceMings  on  execatiou,  because  if  it 
m,  k  wonld  ^tmieb  the  rule  aa  well  for  writs 
nt  capiBS  ad  satisfaciendum  as  of  fleri  faciaa; 
and  that  the  marshal  would  be  as  much  bound 
to  allow  a  prlaoner  the  benefit  of  the  rules  un- 
der the  Act  of  Congress  of  1800,  as  to  sell  upon 
the  notice,  and  on  the  credit  preaeribed  by  the 
SUto  Uws;  and  that  as  tbe  Aet  of  ISOO  bad, 
by  separate  and  dlstinot  legislation,  provided 
for  tne  ^il  limits,  Oaneress  could  not  be 
anpposed  to  have  provided  for  the  same  sub- 
jects in  the  Process  Act.  But  the  court  con- 
sidered this  separate  provielon  as  to  the  Jail 
limits  merely  as  a  cumulative  act  of  legisla- 
tion, with  a  view  to  remove  donbte  that  might 
hnre  arisen  from  the  iails  In  which  priscmers 
were  con&ned  not  belonging  to  the  United 
Btatea.  And  this  answers  tbe  argument  ni^ 
•A  the  bar,  upon  the  ground  ot  the  several  acts 
wUdi  eroeetally  provided  for  Jail  liberties, 
■gainst  the  construction  of  the  Act  of  1B28; 
inildi  would  extend  to  embrace  the  privilege 
of  jail  liberties,  withfai  the  terms,  ■proceed- 
ings tberenpon,"  that  Is  on  executions.  In 
Beers  et  bL  v.  Houghton,  9  Peters,  302,  this 
eonrt,  in  oonatming  this  very  Act  of  1S28,  say, 
"the  words,  the  'proceedings  on  write  of  ejtecu- 
Hon  and  other  Qnal  process,'  must,  from  their 
nry  import,  be  construed  to  include  all  thei 
a*  El.  ed. 


laws  which  r^ulate  tbs  rights,  duties  and 
conduct  of  officers.  In  the  service  of  such  proe- 
ess,  according  to  Uie  exigency,  upon  the  person 
or  property  of  tbe  execution  debtor;  and  also 
all  the  exemptions  from  arrest,  or  imprison- 
ment  under   each    process,   created   by   those 

This  quotation  covers  the  whole  ground  of 
controversy,  on  the  effect  of  these  words,  "pro- 
ceedings thereupoo."  We  are  of  opinion,  there- 
fore, tliat  the  Act  of  182B  gives  to  debtors  im- 
prisoned under  executions  from  the  courts  of 
the  United  States,  at  tiie  suit  of  the  United 
■States,  the  privilege  of  the  jail  limits  in  [*S17 
tbe  several  States,  as  they  were  fixed  by  the 
laws  of  the  several  States  at  the  date  of  that 
Vt. 

We  give  no  opinion  whether  that  act  would 
extend  so  far  as  to  enable  the  imprisoned  debt- 
ors of  the  United  States  to  avail  themselves  of 
the  benefit  of  the  insolvent  laws  of  tbe  Stmtw, 
as  tbe  question  does  not  arise  in  this  case. 

Upon  the  whole  view  of  the  ease,  we  think  the 
judgment  of  the  (Srcuit  Court  correct,  and  It 
IS,  therefore,  afflmed. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  argued  by  counsel)  on  consideration 
whereof,  it  Is  now  here  ordered  and  adjudged 
by  this  court  that  the  judgment  of  the  said 
Carcuit  Court  in  this  cause  be,  and  the  some  is 
hereby  affirmed. 


HARRIS  BRANTLT  et  al.,  Defendante  in  Br- 

Purchaser  of  a  note  of  peculiar  form,  charge- 
able with  knowledge  of  euatom  of  bank  wherei 
negotiable — fraud. 

Action  on  a  promlssorT  note  tor  two  thonsand 
dollars,  drswD  for  tbe  parpose  of  beini  dlsccoated 
at  the  Brancti  Bank  at  Mobll&  psfsble  to  tbe 
cashier  of  tbe  bank  or  bearer,  and  apoD  which  was 
written  so  order  to  credit  tbe  person  to  wbom  tlia 
note  waa  sent,  to  be  b;  him  offered  for  dUeount  to 
...    . —  .._  ^^^  ^^  gf  1),^  drawers,  the  order  be- 

man,  in  tne  maDner  m  wblcb  notes 
J  tbe  bank  wblcb  are  offered  for  dla- 


Tbe  agent  of  tbe  drawers,  to  whom  the 
~~-  Intrusted  to  be  olTered  tor  dtsconnt,  pat 

drawers :  and  eommnnieated  to  the  purchaser 


:  Into  clrculatlan,  i 


. , Indar^ng  It;  havlDg  d 

of  It  rci  one  thoDsaod  two  hundred  dollars, 
I    beneUt,    without   tbe   knowledge   01 


Is  gtvan  to  other  persons  In  part  pajment  of  a 
'— »  debt  and  credit  (or  t>- *  —  -*- 


.«  are  discounted,  and  had  not  been  used  be- 
e  It  had  been  so  rmolred  b;  the  bank.  The  Clr- 
t  Court  Instmcted  the  Jury  that  tbe  plaintllt 
■  not  entttted  to  recover  from  the  drawers  ot 
note.  Betd.  that  the  Instrnetlon  waa  comet 
rbe  known  custom  ot  tbe  bank,  and  Its  ordlaarr 
ira  ot  transsetlnf  business,  iDcladlnK  the  pre- 


...    ,_    prevent    bolder    recovsrlDS. 

What  clrcMmHtBDcee  will  Dnioimt  to  aclnal  or 
constructive  notice  of  aaj  defect  or  Indrmlt;  In 
ttas  title  to  tbe  n—  —  --  -  '-*  '*  '- ■ 


m 

•cribed  tormi   oC  i 


SuPBua  Coinn  of  thx  Uhitd  Stats». 


otci  oRered  tor  dtMomit,  at' 
■ami  iDio  ina  coDinet  of  llioaa  iItIds  ootct  for 
tbe  purpose  of  bsTlDK  them  dlaconated  at  tba 
bank  ;  and  the  pirtles  to  tbs  DOte  must  be  Dnder- 
■tood  M  baTJng  acreed  to  ROTorn  themcelvei  b> 
nch  ciutom*  and  mode*  of  doing  builneo,  ana 
tUa,  whetber  tbej  bad  acta*I  knowledge  of  tbem 
..  — .  .. ...J  eaptclal  dolj  of  all  tboaa 


daaUni  «itb  tbe  i 


I  tbem.  If  I 


talowD.     Tbli  ta  tta«  Mtabllahed  doctrine  of  the 


mbla,  9  VII 
Btatea,  11 
Q  T.  Triplet 


....__     _       Tho  Bank 

Wheat,  and  In  The  Bank 

Iplett  knd  Nsale,  1  Petan,  82. 


trdne,  or  a  bill  dlahonored,  la  a 
lapldoD   to   pnt   tboaa   dealing  for  I 
m  their  guard,  and  In  irhoae  oaoda  I 


._    1   to   pat   tboaa   dealli 

•fterwarda  —  "■-' ■    — ■  -  -' — 

of  t^  holder  when  ft  fell  dJe. 
■Bch  paper  cannot  ba  negotiated. 


In  tlia  drcoft  Oaiut  of  Alkfaftm*  ui  kctlon 
1  iDstltut«d  OIL  ft  promissory  note,  by  the 
Intifl  in  error,  a^inat  the  defendant!,  uid  A 
Vndist  uid Judgment  were  entered  for  the  d«- 
ttnAtat*.  The  plaintiff  took  exception  to  the 
ehuge  of  the  eoort,  tad  proteented  this  writ  of 

Ths  fftcta  of  the  eaae,  and  the  matters  which 
were  the  subjects  of  the  exceptions  taken  to  the 
ruling!  of  toe  oonrt,  are  fully  stated  in  ths 
opinion  of  the  courL 

The  case  wu  argued  at  January  Term,  1839, 
by  Hr.  Osden  fm:  the  plaintiff  In  error,  and  by 
Mr.  Van  DeOraff  for  the  defendants.    It  was 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  ooort: 

This  is  an  action  of  asBumpsit  by  the  assignee 
SIV*]  of  a  note  against  'the  makers.  The 
qneations  of  laws  ansing  in  this  cause  depend 
on  ttks  oonstmetion  of  a  note  of  hand,  in  the 
following  words: 

"Selnw,  Dallaa  County,  Alabama,  March 
1st,  1S30. 

"Eleven  months  after  date,  we,  Harris  Brant- 
ly,  Payton  S.  Qraves,  and  Hugh  Ferguson, 
jointly  and  severally,  promise  to  pay  AJodrew 
Annstrong,  cashier,  or  bearer,  two  thousand 
dollars,  Talue  received,  negotiable  and  payable 


at  the  Braneh  Bank  of  the  State  of  Alabama, 
at  MobUe. 

-  (Signed)         'Harris  Brantly, 
Teyton  S.  Orarea, 
*^ug^  Fergueon, 
"Credit:  Dl(«o  ITVoy. 

"Harrb  Brantly, 
Teyton  S.  Grave*, 
"Hugh   Ferguson." 
The  note  had  on  It  the  two  indoraementa  o( 
Diego  M'Voy  and   WiUiam   D.  Primroae;    and 
thu   (rf  Tralmin,   Hasard   A   Company    was 
stricken  out.     On  the  face  of  the  note  there 
was,  in  penetl,  tbe  figures  169.  i 

Tlia  defendants,  &6  three  makers,  introdoeed 


form  (except  the  indorsementa) ,  was  sent  by 
one  of  tbe  makers  to  U'Voy,  who  was  his 
factor  in  Habile,  to  be  offered  for  discount  in 
the  Branch  Bank  of  the  State  in  that  city  as  an 
accommodation  note;  the  proceeds  of  which 
war*  to  be  forwarded  to  said  maker.  That  the 
note  was  offered  for  discount  and  rejected. 
The  factor  then  proposed  to  raise  money  on  the 
note  tot  his  own  use,  without  the  knowledge  of 
the  makers,  and  intended  to  eonoeal  tbe  appro- 
priation of  the  note  from  them.  The  first  per- 
son to  whom  he  offered  to  sell  the  note  deemed 
the  attempt  a  fraud,  and  refuted  to  purchase. 
M^oy  then  indorsed  and  transferred  the  note 
to  Primrose  for  one  thousand  two  hundred 
dollars,  communicating  to  him  it  had  been 
<^ered  for  discount  at  the  hank  and  rejected. 

Taulmin.  Haxard  A  Company  held  a  note  for 
three  thousand  two  hundred  and  fifty  dol- 
lars, on  Black,  indorsed  by  Vail  and  Dade, 
and  by  Primrose,  and  which  was  past  due;  to 
discharge  which,  in  part,  Primrose  transferred 
the  nobs  In  eontroveisy  to  Tautmin,  Hazard  A 
Company;  and  Taulmin,  Hazard  A  Company 
Indoraed  the  same  before  its  maturity  to  tbe 
plaintiff,  Fowler,  and  received  credit  on  their 
account,  they  being  largely  indebted  to  him  at 
the  timJs. 

The  leading  feature  in  the  causa,  inv<dTing 
the  principle  on  which  it  turns,  is  this:  the 
note  was  in  the  form  prescribed  by  the  bank  U> 
those  who  desired  accommodations  at  it,  which 
form  was  not  in  use  before  its  adoption  there. 
The  memorandum  on  the  left  hand  side  of  ths 
note,  and  signed  by  the  drawers,  was  designed 


of  ludlclal  opinion.     It  Is  agreed  on  all  aides,  tbat 
sx^ea*  notice  Is  not  Indispensable;^ botjt  will  be 


I.  A  a.  840;  Arlnnlen   i 


C.  4atl.  and  Down  v.  Hailing,  4  Barn.  A  C.  8R0, 
that_the  negjlgenn^f  a  partr  taking ^a  negotiable 


9  defecttTe   title  of 


Knon  wb 
cd    to    excite    susplc^i — , .    _    — 

leans  of  knawledge.  wlllfultr  abitalDS  from  mak- 


ing anr  Inquiries,  must  be  eODSldend  a  bolder 
with  DOtlee  of  the  fraud.  If  any  exists.  Jones  t. 
Oordon.  ST  L.  J.  N.  8.  477  :  S  lTb.  App.  Cas.  SIB; 


plrion  to  tbe  mind  of  ■  prudent  man,  relative  to 
tb«  title  of  a  bolder  ct  negotiable  neper  offering  It 
for  sale.    Goodman  v.  BInianda,  Stf  How.  843,  Sol. 


<r  tbe  knowledge  of 
tte  fluspldon  In  tbe 
a  negligence  on  t^~ 


drenmstanccs  which  would  e 
mind  of  a  pmdent  man,  or  g: 
pert  of  the  laker,  a*  •■■-  "- 

not  defeat  bis  title.     — ,   - 

doced  br  bad  faltb  m  bl*  part.    And  tbe  b 
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ns 


ta  ilioir  the  offleera  of  tb«  bank  t«  wfaOM  credit 
S30*]  the  monef  wu  to  b*  placed,  'should 
the  note  be  discounted;  And  hy  the  usages  of 
the  bank,  no  other  penon  than  the  one  thus 
nuned  could  receive  the  money. 

Primroae  teatifled  be  knew  from  the  pendl 
mark  on  the  face  of  the  note  it  had  been  offered 
for  discount  and  refused,  when  he  purchased  it. 
The  cashier  proved  the  pencil  mark  was  made 
aCGordJnc  to  the  usage  of  the  bank  on  all  i 
offered  Tor  discount  and  refused. 

To  a  part  of  the  first  Instruction,  that  held,  if 
the  plaintiff  took  the  note  in  payment  of  a  pre- 
ezJBting  debt  due  to  him  from  Taulmln,  Haurd 
A  Company,  then  the  Jury  ought  to  find  for 
the  defentJajits,  exception  is  uken;  and  the 
eourt  refused  to  instruct  the  jury  that,  if  the 

Slaintiff  took  the  note  fairly  in  payment  of  a 
ebt  due  to  him,  before  its  maturity,  without 
notice  of  the  purpose  for  which  IFToy  had 
held  it,  then  he  was  entitled  to  recover. 

And  also  refused  to  inatruct.  If  the  jury  be- 
lieved plaintiff  took  the  note  bona  fide  in  pay- 
ment of  a  previous  debt,  tliat  he  had  no  notice 
of  any  kind,  and  there  were  no  drcumstances 
to  put  him  npon  an  inquiry  into  any  fraud 
committed  on  the  part  of  IfVoy,  he  was  en- 
titled to  recover. 

There  were  other  instructions  asked  and  re- 
fused; but,  as  tliey  are  in  effect  the  same  as 
thoae  recited,  an  answer  to  which  will  cover 
the  whole  ease,  they  need  not  be  further  noticed. 

Tbe  known  customs  of  the  bank,  and  its  or- 
dinary modea  of  transacting  business.  Including 
the  prescribed  forms  of  notes  offer^  for  dis- 
count, were  matters  of  proof,  and  entered  into 
the  contract;  and  the  parties  to  it  must  be 
understood  as  having  governed  themselves  by 
such  customs  and  modes  of  doing  business  j 
and  this,  whether  they  had  actual  knowledge 
of  them  or  not;  and  it  was  especially  the  duty 


lished  doctrine  of  this  court,  as  laid  down  in 
Renner  v.  The  Bank  of  Columbia,  9  Wheaton; 
Hills  T.  The  Bank  of  the  United  States,  11 
Wbeaton;  and  The  Bank  of  Washington  v. 
Triplett  and  Neale,  1  Peton,  S2,  33. 

The  note  sued  on  is  peculiar  in  its  form;  it 
was  made  for  the  puiposes  of  discount,  and 
only  Intended  for  negotiation  at  the  bank,  and 


not  for  drculatioB  out  of  It.  The  pencil  mark 
on  its  face  when  sold,  was  common  to  all  re- 
jected paper,  and  was  put  there  by  the  offleera 
of  the  bank  aa  evidence  of  the  fact  that  it  bad 
been  offered  and  rejected;  and  those  dealing 
for  it,  with  the  mark  on  its  face,  must  be  pre- 
sumed to  have  had  knowledge  what  It  im- 
ported, as  the  slightest  inquiry  would  have  as- 
certained its  meaning.  These  were  the  legal 
presumptions  attached  to  the  contract  when  the 
plaintiff  purchased  It;  and  the  explanatory  evi- 
dence to  prove  the  custom  of  the  bank  was  in- 
troduced to  enlighten  the  court  and  Jury  in 
regard  to  the  rulea  governing  the  transac- 
tion, and  famishing  the  law  of  the  ease, 
and  which  the  plamtiff,  when  he  purchased 
the  paper,  is  presumed  to  have  known  and 
underatood,  as  the  eourt  knew  and  understood 
it  after  it  was  proved  on  the  trial 

Thia  was  the  case  made  up  of  law  and  faet, 
on  which  the  court  *was  asked  to  [*Stl 
chai^  the  jury;  and  not  the  abstract  proposi- 
tion whether,  on  a  proper  construction  of  the 
statutes  of  Alabama,  negotiable  paper,  payable 
In  bank,  purchased  bona  fide,  and  without  no- 
tice of  an  existing  infirmity,  but  taken  In  dis- 
charge of  a  pre-existing  debt,  carried  the 
infirmity  with  it  into  the  hands  of  the  pur- 
chaser, for  the  reason  that  the  mode  of  pay- 
ment was  not  in  the  usual  course  of  trade. 

A  note  overdue,  or  bill  dishonored,  is  a  cir- 
cumstance of  suspicion,  to  put  those  dealing 
for  it  afterwards  on  thdr  guard;  and  in  whose 
bands  it  is  open  for  the  same  defenses  it  was 
in  the  hands  of  the  holder  when  it  fcU  due. 
13  Petera,  79.  After  maturity,  such  paper 
cannot  be  negotiable  "in  ths  due  course  of 
trade,"  although  still  assignable. 

Bo  the  paper  before  us  carried  on  its  face  dr- 
cumstances of  suspicion  so  palpable  as  to  pot 
those  dealing  for  it,  before  maturity,  on  their 
guard;  and  as  to  require  at  their  hands  strict 
inquiry  into  the  title  of  thoee  through  whose 
hands  it  had  passed.  Failing  to  be  thus  dili- 
gent, they  must  abide  by  the  misfortune  their 
negligence  imposed,  and  stand  In  the  condition 
of  JfVoy. 

As  between  him  and  the  defendants,  then 
was  no  contract  or  liability  on  their  part;  nor 
aa  bearer  of  tbe  note  could  he  lawfully  paaa  it 
off  in  the  due  course  of  trade,  so  as  to  eommn- 


da&cd  bv   the  partj'  ii_ 


WlMTe  the  supposed  Oefeet  or  InBnmltr  la  the 
title  of  the  iDstmment  appears  on  Its  face  at  the 
tmie  of  Its  transfer,  the  qnestlan  whsthsr  the  party 
who  took  It  bad  Dotlee  or  not.  Is,  In  Bsuetal,  a  ques- 
tion of  construction,  tor  the  eoart.  aoodmaa  t. 
Blmond%  30  How.  S4S,  S6S. 

Bat  to  Impeach  ths  tltls  cf  a.  holfler  for  value,  h; 


Itself,  It  mast  bs  si 
■neh  facts  and  -*- 


s  outside  <rf  the 

'  be  hsd  knowledE*  o' 
I  whan  the  transfer 

ids,  SO  Ho*.  S48;  18 

Pet.  ee:  »  id.  SlS;  S  T.  B.  BO:  4  Uass.  2T0-  12 
Johns.  SOD :  12  Pick.  S40 ;  0  Wend.  BOS ;  Oontd  v. 
Swe,  B  Doer,  200. 

The  question  whether  the  part;  had  snch  kaowl- 
ad».  Is  a  qoestlop  ot  lact  lor  Uie  Juir.  U  the  Jott 
Bod  that  he  did  uot,  then  nnless  there  was  bad 
tslni,  he  Is  entltlsd  to  recover.  Here  want  of  care 
and  eaotloD  la  not  snonsh.  Ooodman  v.  SImonds, 
SO  Bow.  (48,  see :  4  Ad.  *  B.  810 ;  10  Id.  T84 ;  8S 
BDf.  L.  *  Eq.  370;  1  CroBp.  U.  *  W.  840;  1  Ad. 
kt.  V.  8.  498:  1«  Utm.  *  W.  SB6;  20  Plek.  S4B; 


A  parchaao'  ot  a  ncfotl 

Us  holder  who  obtained  It  tor  valas  belois  n 
IS  Ii.  M. 


ntlaUa  bond  from  a 


lyGoO' 


qiT» 
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Sdpbkuv  CoDitt  or  thi  Uinns  BtAfit. 


1S40 


■IwU  a  better  title  to  uother;  tbe  face  of  the 
paper  betraying  Its  cbaracter  and  purpose*,  and 

M'Vaj'B  want  of  authority. 

All  the  TuIingB  of  the  court  btlow  must  ho 
referred  to  this  paper,  and  to  the  special  case 
made  by  the  proots.  Any  instruction  asked, 
which  cannot  be  given  to  the  whole  ertent 
aslced,  may  be  simply  refused;  or  it  may  be 
modified,  at  the  discretion  of  the  court.  No 
JDatructioQ  was  asked  that  could  have  been 
lawfully  given;  to  every  one  the  court  could 
well  say,  and  did  in  substance  say,  that  un- 
der no  circumstanceB  could  a  purchase  of 
thiB  note  be  made  by  th*  plaintiff,  from  Tanl- 
miD,  Haxard  i,  Company,  so  as  to  exempt  it  in 
the  bands  of  the  asaignee  from  the  infirmity  it 
was  subject  to  in  the  hands  of  MToy. 

And  in  regard  to  the  last  part  of  the  first  In- 
atruction,  where  the  jury  Is  in  substance  told 
that  If  they  believed  the  note  was  Uken  in  pay- 
ment of  a  preexisting  debt,  due  to  plaintiff 
from  Taulmin,  Hazard  4  Company,  still  they 
should  find  for  the  defendants:  thecourt  might 
have  gone  farther,  and  instructed  the  jury  that 
neither  couid  the  plaintiff  recover  bad  the  note 
been  purchased  bona  fide,  and  without  notice 
of  the  fraudulent  conduct  of  JTVoy. 

The  judgment  is,  therefore,  ordered  to  ba  u- 


__,   „  jrore  Ike  OecrM.    Ihe  deed  wai  food 

wltbant  the  decrM.  ,    . 

Tbe  posaesilon  ol  a  deed,  resnlsrly  eieeuted,  la 
prima  fade  evidence  of  Its  dellverr.  Uoder  ordl- 
□arr  drcnmslances.  no  otbet  evidence  of  the  dellr- 
erj  of  a  deed  thio  tbe  poweMlon  oI  It,  bj  the  par- 
son clalDlna  onder  It-  U  required. 
The  graatar  la  tbe  deed  wu  David  Carrlck  Bn- 
LBDin,  and  be  declares  In  It  that  be  Is  the  same 
»raan  who  wsa  tonnerlr  David  Bacbaoan. 


This  eanae  came  on  to  be  heard  on  the  tran- 
soript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Alabama,  and  waa  argued  by  counsel;  rai 
consideration  whereof,  it  is  ordered  and  ad- 
Judged  by  this  court  that  the  judgment  of  the 
■aid  Circuit  Court  in  this  cause  be,  and  the 
•ame  ii  hereby  affirmed  with  cost*. 


JOHN  STILES,  er  dem.    Waltar  Dunn,  De- 
eeased.  Defendant  ia  Error. 

Deed  In  pursuanca  of  decree  of  United  States 
Court— not  nocessary  to  produce  decree— poa- 
■easion  of  deed  aaovidenceof  delivery— Chris- 
tian  name — what  is  taxable. 


■tland,  b] 


iteotee  of 
jmrsusnee 

illd^°  fl 
bolly  nn- 


Ilrcolt   Coat 


lavia  Car    ._      ___ 

the  same  peraon  ai  tbe  (vutor  named  la  tbe  pat- 
tent,  Davul  Bacbanaa  ;  and  that  tbe  stateaeot  bj 
[be  srantor  waa  do  proot  to  eatsbllab  the  raet. 
Tbe  Clrenlt  Court  Instcucted  tbe  Jarr  that  they 
mast  be  satlsBed  from  tbe  deed  and  other  docu- 
ments, and  the  clmmstaiicea  of  tbe  case,  that  th* 
Santor  In  the  deed  Is  tbe  same  person  to  whom 
e  paleot  was  Issued :  and  tber  declared  their 
opIntoD  that  sucb  wsj  tbe  lact. 

Bi  THB  Codbt:  Tbe  priodple  Is  well  establlabed 

L...  _ . -,.,  tbeir  opinion  od  tbe  evl- 

I  eSMfBl  to  dlstlDKUtsb  b*- 


recard  to  the  lacL 


J  jglve  Uieir  opinion  od  tbe  evl- 

jury,  belns  eaMfal  to  dlstlnautsb  b~ 

*  at  law  and  mattara  of  opinloa,  kn 

When  a  aisttar  of  law  la  pvan 

inrr.  It  abould  be  considered  br 
ve  ;  bnt  a  sere  msttar  of  oplo- 


NOTi,- Aa  to  recltali  In  deed,  wl 
InstrnmeDt,  aad  estoppel  thereby,  i 
T  L.  ed.  C.  S.  TSl. 

As  to  qneitloDi  o(  law  and  lact,  i 
Inrr,  see  note  to  3  L.  ed.  V.  B.  166: 

is  to  Dame;  omission  «i  error  la  : 


The  law  knows  of  bnt  o 
tbe  omission  or  tosertlon  ot  me  miooie  name,  or  oi 
the  Initial  letter  ot  that  nams,  la  lutnatetlal :  and 
It  Ii  competent  tor  tbe  party  to  sbow  tbat  be  la 
known  as  well  vrltbout  aa  with  tbe  middle  name. 

A  deed  ot  lands  sold  tor  taxes  cannot  be  read  In 
STldeiKe,  wiaont  proof  tbat  tb*  reqnlaltea  of  th* 
law  which  subjected  the  land  to  taxes  bad  been 
compiled  with.  There  can  be  no  class  ot  lawa 
mors  strictly  tocsl  In  their  character,  sad  which 
more  directly  concern  resi  property,  than  Isws  Im- 
poslaa  ta^  on  lands,  aod  subjecting  the  lands  to 
sale  lor  anpald  taxes.  Tbey  uot  only  constltuta 
a  rule  ot  praperty.  but  tbelr  coDstroctlon  by  tbe 
courts  of  the  State  shoald  be  followed  by  tbe  courta 
Ot  tbe  United  States,  with  eqaal  tf  not  with  ireatar 
strletneaa  tbao  any  other  class  of  Isw*. 

Tbe  Supreme  Court  of  Ohio  bas  required  a 
Claimant  nnder  a  tax  title  to  show,  before  his  title 
can  be  available,  a  ■abataDtlal  eompllanea  with 
tbe  requisites  ot   the  law. 

In  an  action  of  elect  men  t.  tbe  defendants  hsr- 
lu  entered  Into  tbe  consent  rule,  tbe  ptslntlll  U 
Oblo  Is  not  to  be  called  upon  to  prove  the  ealla  ot 
tbe  patent  under  which  be  claims.  On  the  groand 
ot  establlghlmt  the  different  comers.  Tbe  deteod- 
snla  are  bound  to  sdmit,  after  they  have  entered 
Into  tbe  consent  role,  that  they  are  In  pooessle* 
ot  the  premlaea  claimed  by  the  Isasor  of  the  plain- 
tiff. 

IN  error  to  the  Giaiit  Court  of  the  UnKaa 
SUtea  for  the  DUtrict  of  Ohio. 
In  1836  the  leasee  of  the  defendants  in  error 
instituted  an  action  of  ejectment  against  the 

Elaintiffs  in  error,  in  the  Circuit  Conrt  of  tbs 
'nited  SUtea  for  the  District  of  Ohio,  for  a 
tract  of  land  lying  between  the  Little  Miami 
and  Scioto  riven,  m  that  part  of  the  State  ot 
Ohio  known  as  the  Virginia  Militarv  District, 
being  on  a  survey  •under  a  part  of  a  [*Sai 
military  land  warrant  for  one  thouaand  acrea> 
The  cause  was  tried  at  July  Term,  1838,  and  a 
verdict  and  judgment  were  entered  for  Um 
plaintiffs  in  the  action,'the  defendant  in  error. 
On  the  trial  of  the  caiue,  the  defendant  ten- 
dered a  bill  of  exceptions.  The  bill  of  excep- 
tions states  that  the  plaintiff  ordered  in  eri- 
denee  tn  support  of  hia  action — 

First.  A  certified  copy  of  the  deed  from  David 
Carrick   Buchanan   to   Walter   Sterling,   dated 

rn  at  UL — 
__    _                                ed.  V.  a.  820. 

As  to  acquisition  sod  use  ot  -' 
■ea   note    to    11    UB.A.   690. 


UM  Oakh  r  ai.  r.  Si 

JoM  £Tth,  1886.  The  p&fent  from  the  United 
EUta,  dBt«d  22d  Ma7,  IS02,  for  the  land  in 
oontroveny,  wa*  granted  to  David  Buchanan 
bj  the  Preildent  ^  the  United  Statu,  and  the 
deed  waa  executed  bj  David  Carrick  Buchan- 
an, itating  that  he  bad  formerly  been  David 
Buchanan.  The  defendants  asked  the  eonrt 
to  instmot  the  jury  that  the  statement  in  the 
deed  by  tlie  grantor,  tliat  he  had  formerly  been 
David  Buchanan,  i»  no  proof  tliat  he  was  Da- 
vid Carriclf  Buchanan.  This  inetruction  the 
court  refiued.  The  deed  from  David  Carrick 
Buchanan  recited  that  the  deed  was  executed 
in  conformity  with  a  decree  of  the  Circuit  Court 
of  the  United  Statee  for  the  Fifth  Circuit,  in 
the  Virginia  District,  to  convey  the  land  de- 
scribed  in  it  to  Walter  Sterling  fn  fee-eimple. 
The  defendants  excepted  further  to  the  intro- 
duction of  the  deed  in  evidence,  because  the 
proceedings  of  the  Circuit  Court  of  the  United 
Statea  in  Virginia,  recited  in  the  deed,  were 
not  produced  with  it.  But  the  court  overruled 
the  objection. 

Second.    The    defendant*    in    their    defense 


offered  in  evidence  a  certified  copy  of  a  paper, 

Eurporting  to  be  a  deed  from  William  liiddle- 
>n,  auditor  of  Brown  County,  to  John  8.  Wills. 


bearing  date  April  22d,  1B24,  for  two  hundred 
acres  of  land,  and  insiated  it  was  duly  aclcnowl- 
edged  as  such  deed,  and  such  copy  waa  duly 
certified  by  the  recorder  of  Brown  County. 
The  deed  from  William  Middleton,  the  auditor 
of  Brown  County,  recited  that  a  sale  had  been 
made  of  two  hundred  acres  of  land,  l^  William 
Middleton.  county  auditor,  to  John  S.  Wills, 
on  the  29th  December,  1SZ3,  for  arrearages  of 
taxes  due  to  the  SUte  of  Ohio,  for  1S21,  1S22, 
1S23,  for  the  lands  conveyed;  the  land  being 


Mrt  of  the  land  patented  to  Buchanan.  The 
deed  particularly  described  by  metes  and 
bounds   the   tract   conveyed,   and   granted   the 


particularly     described 

1  the  trad  conveved,  „  .._.  _ 

to  John  S.  Wilts  in  fee-simple.    It  was 


dnlj  acknowledged  according  to  the  laws  of 
Ohio,  and  recorded  in  the  proper  office. 

The  plaintiff  objected  to  this  deed  as  not 
oompetent  to  so  to  the  jury  without  evidence 
of  toe  proceedings  and  acts  of  the  public  offl- 
een,  prior,  and  at  the  sale  of  aaid  land  for  the 
tax,  and  insisted  it  ought  to  be  admitted;  and 
the  court  sustained  the  objection  and  overruled 
the  aridenee,  and  declared  their  opinion  that 
the  same  evtdeuos  ahould  not  be  admitted,  and 


or  eopj  of  dead,  atcMnpanied  by  a  duly  c 


eartffleatea  thereon,  are  referred  to  as  a  part  of 
the  bill  of  exceptions;  whereupon,  the  plain- 
UfTs,  by  counsel,  objected  to  the  admission  of 
the  same  on  the  ground  that  the  same  did  not 
contain  all  the  legal  requisites  to  justify  and 
aatboriie  said  sale  and  conveyance  of  said  land 
for  taxes;  and  of  this  opinion  was  the  court. 
and  declared  their  opinion  to  be  that  the  same 
ought  not  to  be  admitted  in  evidence  in  this 
case,  and  the  same  were  rejected  accordingly. 
The  defendants  below  gave  in  evidence  a 
transcript  of  the  record  of  the  proceedings  and 
decree  of  the  Supreme  Court  of  the  State  of 
to  L.  ed. 


Ohio,  in  a  esae  wherrin  White's  Heira  and  J.S. 
Wills'  Hairs,  and  H.  Brush  were  complainants, 
and  David  BuchanaD,  In  Us  Ufetime,  was  de- 
fendant; and  his  uuknowB  heira,  after  his  da- 
cease,  were,  by  bill  of  revivor,  made  defend- 
ante;  wherein  the  title  t»  the  premises  in  ques- 
tion was  decreed  to  the  complainants  in  that 

The  defendants  asked  the  court  to  instruct 
the  jury  that  the  record  of  the  proceedings  and 
decree  given  in  evidence  by  defendants,  may 
be  considered  by  the  jury  as  conveying  the 
title  to  the  land  in  controversy  In  that  suit  to 
the  complainant*  therein,  and  will,  and  ought 


from  the  defendant  therein  from  the  time  such 


knowledge  existed.  In  place  of  this  instruc- 
tion, the  court  instructed  the  jury  that  to  pre- 
vent Buchanan  from  making  a  good  deed  to 


those  lands,  it  was  necessary  he  ahonld  have 
notioe,  actual  or  constructive,  prior  to  tbe  mak- 
ing such  deed,  and  of  the  commencement  of 
the  suit;  the  service  of  the  process  or  the  or- 
der of  publication,  giving  such  notice  to  appear 
and  answer;  and  snch  publication  made,  to  be 
proved:  if  the  jury  should  find  the  deed  from 
Buchanan  to  Sterling  was  dated  June  STth, 
1625,  and  waa  at  that  time  delivered,  and  tho 
order  of  the  court  for  the  pnbbcation  not  made 
until  August  following,  as  appears  in  the  rec- 
ord aforesaid,  it  was  competent  for  Buchanan 
to  make  such  deed  to  Sterling;  and  the  court 
declared  their  opinions  accordingly. 

The  defendant  prosecuted  this  writ  of  error. 

""  'as  argued  by  Mr.  Mason  for  the 


The  counsel  for  the  plaintiff*  in  error,  Mr. 
Mason,  assigned  the  following  reasons  for  the 
reversal  of  the  judgment  of  trie  Circuit  Court: 

First.  That  on  the  trial  of  the  cause,  the 
court  admitted  as  evidence  in  the  cause  a  paper 
purporting  to  be  a  deed  from,  or  signed  by 
Daidd  Carrick  Buchanan  to  Walter  Bt«rling, 
as  appears  by  bill  of  exceptions;  which,  for  the 
reasons  stated  In  the  bill  of  exceptions,  should 
not  have  been  admitted  in  evidence. 

Second.  There  is  also  error  in  this,  that  the 
court,  on  the  trial  aforesaid,  admitted  in  evi* 
dence  to  the  jury  a  copy  of  another  paper,  pur- 

Sirting  *to  be  a  deed  from  Walter  Star-  [*S9B 
ng  to  Walter  Dunn;  which,  for  the  reasons 
stated  in  the  bill  of  exceptions,  ought  not  to 
hare  been  admitted  in  evidence. 

Third.  There  is  also  error  in  this,  that  the 
court  refused  to  admit  a  certified  copy  of  a  deed 
from  William  Middleton,  auditor  of  Brown 
County,  to  John  S.  Wills,  for  two  hundred 
acres  of  land,  for  the  reasons  stated  in  tbe  bill 
of  exceptions;  wbereaa  the  same  evidence  ought 
to  have  been  admitted. 

Fourth.  There  is  also  error  in  this,  that  said 
court  refused  to  admit  the  same  deed  or  copy 
accompanied  by  a  duly  certified  copy  of  the 
record  of  the  proceedings,  at  and  before  the 
sale  of  said  lands  for  taxes,  for  the  reasons 
stated  in  the  bill  of  exceptions;  whereas,  said 
evidence  ought  to  have  bran  admitted. 

Mr.   Corwin,   for   the   defendants,   contended 

that  the   proceeding*  of  tbe  court  in  Viroinla 

were  not  necessary  to  the  validity  of  the  iftd ; 

that  a  good  eonsideration  la  atated  in  tlie  deed 
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owledemi 

«rf  of  the  deed;  that  poucssion  of  the  deed 
was  evidence  to  go  to  the  jur;  of  Iti  delivery; 
thftt  the  recital  of  delivery  in  the  d«ed  !•  «Ti- 
denes  of  that  fact. 

L  That  the  redtal  in  the  deed,  showing  that 
the  grantor,  David  Carricic  Buchanan,  Bm., 
WH  the  aame  peraoa  formerlj  called  David 
Bnehanan,  Esq.,  waa  avidence  to  go  to  the  jn- 
nr  of  the  ideotity  of  the  person  named  In  the 
deed  and  patent. 

The  eounael  for  the  defendant  alao  faulated 
that  it  waa  incnmbent  on  the  party  offering 
evidence  of  title  growing  out  of  a  aale  for  non- 
payment of  taxea,  to  show  that  the  law  waa  In 
alt  material  reapeete  complied  with  under  wbidi 
the  aoditoT  acted ;  that  neither  the  deed  nor  the 
record  of  the  auditor  show*  luch  oomplianoe. 
8m  IB  Ohio  Lawi,  70. 

4.  That  the  defendanU  below  claiming  tftle 
under  Brooke,  through  whom  the  leaeor  of 
plaintiff  alio  claimed,  it  was  not  competent  for 
them  to  dispute  the  validity  of  their  common 
title. 

B.  That  the  Identity  of  the  land  in  question 
with  that  described  In  the  title  papers,  u  shown 
by  the  descriptive  calls  recited  in  the  declara- 
tion, and  those  in  the  title  papers  of  the  plain' 
tiff  below,  and  la  admitted  by  the  consent  rule. 

The  defendant  below  asked  the  court  to 
charge  the  jury  that  the  statement  In  the  deed 
from  Buchanan  to  Sterling,  reciting  that  David 
Oarriok  Buchanan,  Esq.,  waa  formerly  called 
David  Buchanan,  Esq.,  was  no  evidence  that 
It  was  the  seme  person  who  received  the  pat- 
ent, and  conveyed  to  Sterling.  The  court  re- 
fused so  to  cha^,  and  instructed  the  jury  that 
they  must  be  satisfied  from  the  deed,  other 
documents,  and  the  circumstances  of  the  caae, 
that  David  Cairick  Buchanan  and  David  Bu- 
S9V']  chanan  were  the  same  person,  'and  de- 
clared their  opinion  that  such  was  the  case;  to 
which  opinions  the  defendants  excepted. 

1.  The  defendanta  in  error  insisted  that  this 


tity,  as  arlaing  out  of  tne  proof  before  them. 

B.  That  it  was  proper  for  the  court  to  give 
evch  opinion,  leaving  the  jury  to  decide  on  it 
for  thenuetvea.  1  Peters,  182,  180;  10  Peters, 
60. 

I.  That  the  recital  In  the  deed  is  evidence  to 
be  oonsidered  by  the  jury,  with  other  proofs  In 
the  eause,  to  ahow  the  identity  of  the  grantee 
of  the  United  Btatea  with  the  grantor  to  Ster- 
ling. 


Hr.  Jnstiae  HXean  delivered  the  opinioi 


An  action  of  ejectment  waa  brought  by 
Dunn  u^nst  the  defendants,  in  the  Circuit 
Ooort,  for  the  recovery  of  a  certain  tract  of 
land;  and  on  the  trial,  exceptions  were  taken 
to  the  rulings  of  the  court,  which  being  the 
points  decid^  before  this  court. 

The  firet  objection  taken  was  that  the  deed 
offered  In  evldenoe  by  the  plaintiff  from  David 
49* 


t  Uhitbd  tteani.  UW 

Cairick  Bnehanan  to  Walter  Sterling,  ledted 
-he  proceedings  and  decree  of  a  Court  of  the 
United  State*  for  the  Hftb  Orcuit,  and  Vir- 
ginia District,  etc.,  and  no  ezempl  ill  cation  of 
the  record  of  such  proceedings  and  decree  waa 
offered  in  evidence  m  support  of  the  deed.  Bn- 
ehanan was  the  patantee  of  the  land;  and  al- 
though he  made  the  conveyance  In  pursuance 
of  the  decree,  yet  as  the  fee  was  in  him,  the 
decree  could  add  nothing  to  the  validity  of  the 
conveyance;  and  it  was,  therefore,  wholly  un- 
necessary to  prove  it.  The  deed  was  good 
without  the  decree,  and  waa  only  referred  to 
by  the  grantor  to  show  the  oonaideration,  iA 
part,  for  making  It. 

The  defendant  also  objected  to  the  admis- 
sion of  the  deed  In  evidence,  because  ""It  war 


either  in  the  acknowledgment  or  other  proof, 
except  what  appear*  on  the  deed,  and  that  It 
was  in  possession  of  the  leaor  of  the  plaintiff." 
This  deed  was  executed  at  Glasgow,  In  Scot- 
land, and  its  execution  was  proved  hy  the  two 
subscribing  witnesses,  who  swore  "that  thef 
saw  the  said  grantor  seal  as  hii  own  proper  act 
and  deed,  in  due  form  of  law,  acknowlad{^ 
and  deliver  this  preeent  conveyance."  This 
oath  was  administered  by  the  lord  provoat,  and 
chief  maeiBtrate  of  Glasgow,  and  which  he 
duly  certified,  under  his  seal  of  office. 

The  objection  did  not  go  to  the  execution  of 
the  deed,  bnt  to  the  want  of  proof  of  the  deliv- 
ery. 

In  the  conclusion  of  the  deed,  it  is  stated  to 
have  been  signed,  sealed,  and  delivered  in  pres- 
ence of  the  subscribing  witnesses,  and  they 
swear  that  it  was  delivered.  But,  independent- 
ly of  these  'facts,  the  poBsesaion  of  the  [*S9T 
deed  by  the  lessor  of  the  plaintiff,  who  offers  it 
in  proof.  Is  prima  facie  evidence  of  its  delivery. 
Under  ordinary  cireumatsnces,  no  other  evi- 
dence of  the  delivery  of  a  deed  than  the  poa- 
aeesion  of  It  by  the  person  elaimiug  under  it  Is 

The  defendant  also  objected  to  this  dped  that 
it  did  not  appear  that  tne  grantor,  David  Car- 
rick  Buchanan,  waa  the  same  person  named  as 
grantee  in  the  patent,  who  is  called  David  Bu- 
chanan. 

In  the  deed,  the  grantor  declares,  that  *^, 
David  Carrlck  Buchanan,  formerly  David  Bu- 
chanan," etc. 

And  In  eonnectlon  with  thla  objection  the 
court  were  asked  to  charge  the  jury  "that  it  ia 
necessary  for  the  plaintiff  to  convince  them  by 

E roofs  in  court  that  David  Carrick  Buchanan 
I  the  same  person  as  David  Buchanan,  named 
as  grantee  in  the  patent.  That  hia  statement 
of  uie  fact  in  the  deed  is  no  proof  tending  to 
eeUbllsh  the  fact. 

The  court  Instructed  the  jury  that  they  mtut 
be  satisfied  from  the  evidence  given  to  theia, 
to  wit,  by  the  deed  and  other  documents  in  ev- 
idence, and  the  circumstances  of  the  ease,  thmt 
the  grantor  in  the  deed  to  Sterling  is  the  same 
person  to  whom  the  patent  was  issued ;  and  they 
declared  their  opinions  that  such  wee  the  faot- 
The  principle  is  well  eetablished  that  a  court 
may  give  their  opinion  on  the  evidence  to  the 
jury,  being  careful  to  distinguish  between  mskt- 
ters  of  law  and  matters  of  opinion  in  regard  to 
the  facts.  When  a  matter  of  law  is  given  by 
Peters  14. 
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Um  eoart  to  the  jurjr,  It  ibonld  be  conBidercd  m 
e9{iicliui*e;  but  a  mere  mattn  of  opinion  •■  to 
tbe  facts,  wilt  only  bkve  such  influence  on  the 
juzy  u  the;  may  think  It  ia  entitled  to. 

Tb«  lair  knows  of  but  one  CbriBtian  name, 
ftnd  the  omiMion  or  in»ertion  of  the  middle 
twDc,  or  of  the  initial  letter  of  that  name,  ii 
immaterial;  and  It  ii  competent  for  the  party 
to  show  that  he  ia  known  as  well  without  as 
with  the  middle  name.  0  Johna.  Sep.  B4;  12 
Pet.  4S0. 

We  think  there  waa  no  error  in  the  Ofrsnit 
Court,  either  in  admitting  tbe  deed,  or  ia 
(heir  initmetion  to  the  juiy  on  the  point  itated. 

A  deed  from  Sterling  to  Walter  Dunn,  the 
lessor  of  the  plaintiff  tor  the  premises  in  con- 
troTcrsy,  waa  objected  to  on  tne  ground  "that 
the  delivenr  thereof  waa  not  proTOd  nor  ac- 
knowledged in  the  acknowledgmaat  and  proof 
ttwKof  tbereon  indorsed." 

Tbia  deed  Is  not  in  the  record,  and  It  cwinot, 
therefore,  be  Inspected;  nor  can  it,  indeed,  be 
emsidered  in  reference  to  the  objection.  Bat 
the  same  question  ii  railed,  it  seems,  on  this 
deed,  a*  waa  made  on  the  deed  from  Buchanan 
to  Sterling,  and  the  remarki  of  the  court  on 
that  exception  would  be  equally  applicable  to 
this,  if  the  deed  to  Dunn  were  in  the  record. 

The  evidence  of  the  lessor  of  the  plaintiff  be- 
ing closed,  the  defendantt  offered  in  eridence 
a  certified  copy  of  a  paper  purporting  to  be  a 
deed  from  the  auditor  of  Brown  County,  to 
SS8*]  John  8.  Wills,  dated  *the  22d  April. 
1824,  for  two  hundred  acres  of  land  in  tho 
tract  claimed  by  the  leas>>r  of  the  plaintiff; 
which  the  court  overruled,  on  the  ground  that 
it  could  not  be  received  without  proof  that  the 
requisites  of  the  law,  which  subjected  the  land 
to  taxation  and  sale,  had  been  complied  with. 

The  defendant*  then  offered  the  same  deed,  or 


before  the  sale  of  said  land,  for  taxet  dated 
nth  May,  1838,  certified  by  Hezekiah  Lindsey, 
county  auditor  of  said  Oaunty  of  Brown, 
which  the  court  overmled. 

The  laws  of  Ohio,  imposing  «  tax  on  lands, 
and  regulating  its  collection,  like  similar  laws 
In,  perhaps,  almaet  all  the  other  States,  are  pe- 
culiar in  their  provisions,  having  been  framed 
under  the  influence  of  a  local  policy.  And  this 
policy  has,  to  some  extent,  influenced  tbe  coa- 
■tructioQ  of  those  laws.  There  can  be  no  clat* 
irf  laws  more  strictly  local  in  their  character, 
and  which  more  directly  concern  real  property, 
than  these.  They  not  only  constitute  a  rule  of 
property,  but  their  eonstnietion  by  tlie  eourta 
of  tbe  State  should  be  followed  Ini  the  courts 
of  the  United  Btatea,  with  equaJ  il  not  greater 
itrietneM  than  tbe  construction  of  any  other 
claaa  of  laws. 

It  vrill  be  found  from  the  OUo  reporta 
that  the  Supreme  Court  bu  reonired  a  claim, 
ant  under  a  tax  title  to  show,  before  hia  title 
can  be  available,  a  subatantial  compliance  with 
the  requisites  of  the  law.  In  2  Ohio  Rep, 
233,  the  court  say,  "the  requisitions  of  the  law 
are  substantial  and  useful,  and  cannot  be  dis- 
pensed vrith.  Tax  sales  are  attended  with 
greater  sacrifices  to  the  ownen  of  land  than 
anj  otben.  Purchasera  at  those  tales  seem  to 
have  but  little  conscience.  They  calculate  on 
obtaining  acres  for  cents,  and  it  standa  them  ia 
19  lb  ed. 


s  that  the   proceeding*  have  been 


is  not  available  to  tranifar  the  title,  without 
proof  that  the  land  waa  Hated,  taxed,  and  ad- 
vertised," etc 

The  Act  of  the  2d  Pebmair,  1821,  po- 
videa  that  all  deeds  of  land  sold  for  taxea  shall 
convey  to  the  purchaser  all  the  right,  title,  and 
interest  of  the  former  proprietor,  in  and  to  the 
land  so  sold;  and  shall  be  received  in  all  eourta 
aa  good  and  auffieient  evidence  of  title  In  aueh 
purchaser." 

Under  thia  and  limllar  proviaioni,  which  are 
found  in  the  various  tax  laws  np  to  1824,  tka 
eourta  of  Ohio  aeem  never  to  have  held  that  the 
deed  on  a  tax  sale  la  admissible  aa  evidenee  of 
title,  unaccompanied  by  proof  that  the  substsa- 
tlal  requlsitea  of  the  law,  in  the  nrevioua  steps, 
had  been  complied  with.  The  collector,  or  per- 
son malcing  tne  sale,  waa  considered  aa  aetlng 
under  a  spedal  authority,  and  that  his  aate 
must  be  strictly  conformable  to  law,  to  devest 
the  title  of  real  property,  without  the  consent 
of  the  owner.  And  the  purchaser  at  soch  aalea 
is  held  bound  to  see  that  the  requirements  of 
the  'law,  which  subjected  the  land  to  ["111 
sale  (or  taxes,  had  been  strictly  observed 
These  principles  have  been  repeatedly  aane- 
tioned  by  this  court. 

We  will  now  examine  tbe  statutes  under 
which  tlie  sale  in  question  was  made,  with  the 
view  of  ascertaining  whether  the  Qronit  Court 
erred  in  overruiing  the  record  of  the  auditor, 
offered  in  evidence  to  support  the  tax  deed. 

The  Act  of  the  8th  Februarr,  1B2D,  and  the 
act  to  amend  the  same,  of  tbe  2d  February, 
1S2I,  are  the  laws  under  which  tbe  title  in 
queation  waa  obtained. 

The  county  auditor  is  required  to  make  out 
from  the  books  or  lists  in  his  office,  every  year, 
a  complete  duplicate  of  all  the  landa  listed  in 
his  office,  subject  to  taxation,  with  the  taxea 
charged  thereon.  In  which  duplicate  he  shall 
state  the  proprietor's  name,  the  number  of  en- 
try, for  whom  originally  entered,  the  quantity 
of  land  contained  in  tbe  original  entry,  tbe 
county,  water-course,  number  of  lores,  wnetber 
fliBt,  second,  or  third  rate  land,  and  the  amount 
of  taxea  charged  thereon.  These  matters  td 
description  are  required  to  be  entered  In  sepa- 
rate columni,  opposite  the  name  of  the  proprie- 
tor. And  tbe  auditor  is  required  to  keep  a 
book  for  that  purpose,  and  to  record  in  tbr 
form  above  specified,  the  landa  entered  in  his 
county  for  taxation. 

If  the  tax  be  not  paid  in  the  county  by  the 
20tb  November,  or  to  the  State  treasurer  by  the 
3Ist  December,  In  each  year,  the  landa  are  to 
remain  charged  with  all  arrearagea  of  taxes, 
and  the  lawful  interest  thereon,  until  the  same 
ihall  be  paid;  to  which  there  ihsll  be  added  a 
penalty  of  twenty-five  per  cent,  on  the  amount 
of  tax  charged  for  each  year  the  same  may 
have  been  delinquent. 

The  auditor  of  tbe  State  is  required  to  con* 
pare  the  lilt  of  defalcation!  transmitted  from 
each  county  auditor  with  tbe  duplicates  sent  to 
hia  office  from  aaid  county,  for  the  aame  yeari 
and  to  record  in  a  book  kept  for  that  purpose 
the  deliaquent  lands,  and  obaxi't  Vu^  vam  ^fiO^ 
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petiAltira  and  Interaat.  And  the  connty  auditor 
u  required,  in  nutkinc  out  the  duplicate  for  hto 
county,  to  charge  ea<ui  tract,  in  udditloD  to  the 
tax  for  the  current  year,  with  the  tax,  intereat, 
and  penalty  of  the  preceding  year,  which  shall 
be  entered  in  a  aeparate  column,  to  be  deaigna- 
ted  for  that  puqMBe  on  Baid  duplicate.  And 
when  lands  are  returned  delinquent  for  two 
jrean,  the  penalty  and  interest  an  to  be 
charged  for  each  year  by  the  State  auditor,  who 
la  required  to  transmit  the  same  to  the  county 
auditor;  and  he  ia  forbidden  to  enter  landa  a 
second  tima  delinquent  on  the  duplicate  for  tha 
current  year. 

On  reoeiving  thla  liat  of  lands,  a  second  time 
deliuquent,  the  auditor  ia  required  to  adrertiae 
the  same  six  weeka  succcssivelT  in  a  newspaper 
printed  in  the  county,  which  adTcrtiaMneot 
shall  state  the  amount  of  the  tax,  interest  and 
penalties  due  on  each  tract,  and  the  ttma  of 
sale,  etc.  All  sales  are  to  be  made  by  tb* 
county  auditor;  and  on  such  sale  being  a*' 
ISO*]  he  ia  required  "to  make  a  fair  *e 
deecriptlTo  thereof,  in  a  book  to  be  provldM 
by  him  for  that  purpoae,"  and  shall  also  "re- 
cord In  said  book  all  the  proceedings  relatire 
to  the  advertising,  selling,  and  couTeylng  said 
delinquent  lands;  which  record  shall  be  good 
evidenoe  in  all  ooinrts  holden  within  this  State." 

The  record  offered  in  evidence  is  stated  to  be 
a  "record  of  the  proceedings  ralatiTe  to  the 
adverttiing,  selling,  and  oonveying  the  landa 
delinquent  for  tax,  for  the  years  1881,  1822, 
and  1823,  within  the  County  of  Brown  and 
SUte  of  Ohio." 

"Be  It  remembered  that  the  following  lands, 
as  herein  set  forth,  advertised  for  sale,  in  the 
names  of  the  person  to  each  tract  annexed, 
were  regularly  entered  on  the  duplicates  for 
taxation  by  the  auditor  of  Brown  County  for 
the  year  1821;  the  tax  whereon  not  being  paid 
for  said  year,  the  collector  of  said  county  re- 
turned the  same  as  delinquent  therefor;  where- 
upon the  said  county  auditor  made  out  and 
transmitted  to  the  auditor  of  State  a  list  of  said 
lands  so  returned  as  delinquent;  and  afterwards 
a  list  of  said  landa,  with  the  amount  of  taxes, 
penalty,  and  interest  charged  thereon,  was 
transmitted  by  the  auditor  of  State  to  the  coun- 
ty auditor  of  said  county;  whereupon  a  copy 
thereof  was  published  three  weeka  in  succession 
in  a  newspaper  printed  at  Georgetown,  Brown 
County,  Ohio,  in  general  circulation  in  said 
county ;  and  aftermrds  the  oounty  auditor,  in 
making  ont  the  duplicate  for  said  county  the 
•ncceeding  Tear,  to  wit,  for  the  year  1B22, 
charged  each  tract  in  addition  to  the  tax  for 
said  year  1822,  with  the  tax,  interest,  and  pen- 
alty of  the  preceding,  and  sent  the  same  out  a 
second  time  for  collection;  the  tax  on  said  land 
not  being  paid  for  the  year  IB22,  they  were  a 
aaooBd  time  returned  delinquent  for  the  non- 
payment of  the  tax,  penalty,  and  interest 
chai^^  thereon;  a  list  of  wtiich  was  again 
transmitted  to  the  auditor  of  the  State;  that 
afterwards  the  said  auditor  of  the  Stat*  did 
transmit,"  etc. 

This,  together  with  the  adTcrtisement  pub- 
liahed  six  months  before  the  sale  of  the  land, 
is  the  record  and  only  evidence  offered  to  show 
that  the  legal  requisites  of  the  law  had  been 
— iplied  with,   previous   to   the   sale   of   the 
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Hie  flrst  objection  which  arises  to  this  paper 
is,  that  it  is  a  mere  hlatorical  statement  of  tke 
facts  aa  they  occurred,  and  not  a  copy  from  the 

The  flrst  important  step  is  to  show  that  tho 
land  waa  listed  for  taxation.  On  this  dependa 
the  validity  of  the  subsequent  proceedinga. 
And  how  U  this  shown  by  this  record  1  It 
states  that  "the  land  was  regularly  entered  oa 
the  duplicates  for  taxation,  and  sent  out  for 
collection  for  the  year  1821,"  etc.  Now,  this  ia 
a  mere  statement  of  the  fact,  and  not  an  axem- 
plification  of  the  record. 

The  record  of  the  auditor  shows  In  wha't 
manner  the  land  was  listed  for  taxation,  the 
amount  of  tax  charged,  the  description  of  the 
land  reqidrad  by  the  law,  and  the  rate  at  which 
it  waa  entered.  But  the  auditor  in  the  record 
before  na  baa  stated  that  the  entry  or  llat  waa 
■regularly  made,  without  copying  the  [*SS1 
aame  from  hia  records,  which  copy  would  ena- 
ble the  court  to  determine  whether  the  entiT 
for  taxation  had  been  made  legally.  Now,  thH 
la  the  foundation  of  the  whole  prooeeding,  and 
unless  the  court  will  substitute  the  Judgment 
of  the  auditor  for  their  own,  it  la  impoaaible 
for  them  to  say  the  land  waa  entered  for  taxa- 
tion according  to  law. 

Suppooe  the  auditor  bad,  instead  of  copy&ig 
the  advertisement  on  which  the  land  waa  aoM, 
merely  stated  that  the  land  had  been  regularly 
advertised;  could  such  a  statement  have  bean 
held  sufllcientt  Perhaps  no  one  acquainted  with 
the  legal  requisites  on  this  point  oould  hesitate 
in  decidioe  that  such  a  atatement  would  be 
radically  defective.  That  the  advertisement 
constituted  an  essential  part  of  the  record,  aa 
the  court  could  only  judge  of  its  snfSciency  by 
inspecting  It.  It  would  not  do,  therefore,  for 
the  auditor  to  withhold  from  his  record  and  the 
court  the  advertisement,  and  merely  say  that  it 
waa  regular. 

Clear  aa  this  point  la.  It  is  not  less  so  than 
the  objection  above  stated.  The  listing  of  the 
land  in  oonformicy  to  law,  is  aa  essential  as 
advertising  it  for  sale.  But  in  this  record  we 
have  no  evidence  that  the  land  was  entered  ac- 
ceding to  law,  exoept  the  mere  statement  of 
the  fact  by  the  auditor,  that  It  waa  so  entered. 

Is  this  statement  evidence!  The  law  malcea 
the  record  evidence;  but  this  statement  ia  evi- 
dently made  out,  not  by  copying  from  tha 
reoord,  but  by  looking  at  the  record,  and  giv- 
ing in  a  short  statement  what  the  auditor  sup- 
posed to  be  the  fact. 

Suppose  it  should  be  important  in  any  other 
case  to  show  that  this  land  bad  been  regularlj 
entered  for  taxation  in  the  year  1821.  Would 
the  certificate  of  the  auditor.  In  general  teraa, 
that  the  land  waa  regularly  entered  that  ;«ar, 
be  evidence  t  Must  not  the  record  itself  be  pro- 
duced, or  an  exempliflcatlon  of  it;  which  would 
■how  how  it  had  oeen  entered,  and  enable  the 
court  to  judge  of  the  regularity  of  the  entry! 
That  this  would  be  required  seems  too  clear  fiw 
areument;  and  yet  in  no  possible  case  could 
this  evidence  be  so  important  as  in  tha  eaao 
under  consideration. 

If  the  oourt  are  to  receive  the  mere  state- 
ment of  the  auditor  that  the  land  waa  rq^- 
larly  entered,  which  is  the  flrst  step  in  the  pro- 
ceeding, and  as  important  as  any  other;  to  ba 
consistent,  they  must  reeeira  bis  mere  stat*- 
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niMit  KB  proof  that  the  tubBequpnt  steps  wer 
taken  u  to  the  cliar^  of  peoaltieB,  and  inter 
eats,  and  delinquencies,  and  that  it  was  adver 
tised  regularly  and  sold.  This  would  be  a  ibor 
mode  of  arriving  nt  the  reauJt,  and  might  ad< 
■otnewhat  to  the  validitj  of  the  titles,  in  dJa 
regard,  however,  to  the  rights  of  the  non*resi 
dent  land  holder. 

The  law  requirei  the  auditor,  on  receiring 
thi:  list  of  delinquent  lands  from  the  State  au- 
ditor, to  give  public  notice  bj  advertiaement, 
for  Uiree  weeki  in  succession,  in  some  news- 
paj>er  in  general  drculatiou  in  hla  county,  of 
tbe  amount  of  taxes  charged,  eta.  Now.  if  this 
Mlrertiiement  be  not  published,  the  land  can- 
not be  returned  by  the  auditor  a  second  time 
«•  delinquent;  and  If  not  regularly  returned  ~~ 
SS9*]  'delinquent  twice,  it  is  not  liable  to 
•old.  And  what  evidence  is  there  in  the  record 
that  this  notice  was  given.  There'la  none 
the  mere  statement  oithe  fact  that  auch  notice 
waa  given  three  weeks  in  succession,  in  a  n 
paper  printed  in  Georgetown.  Now,  if  the 
statement  of  the  auditor  be  iutlicient  as  to 
notice,  it  niuat  Ik  held  equally  good  as  to  the 
notice  of  the  sale.  This  land  was  transmitted 
from  the  auditor  of  the  State  twice,  charged 
with  penalties,  to  the  county  auditor,  who,  by 
the   36tb  section  of  the  Act  of   1820,  waa  re- 

Siired    to    publish    the    same,   when    received, 
ree  weeks;  but  it  seems  from  his  record  that 
thia  notice  has  been  but  once  ^ven. 

And,  again,  there  is  no  evidence  that  the 
penalties  were  charged,  and  the  interest  added, 
but  the  mere  statement  of  the  auditor.  What 
amount  was  charged  as  penalty,  and  the 
amount  of  istereat  added,  nowhere  appears. 

In  the  list  published  in  the  notice  of  sale,  It 
does  not  appear  at  what  rate  the  land  waa  en- 
tered for  taxation;  and  the  gross  sum  of  fifty 
dollara  li  charged,  without  showing  of  what 
items  it  waa  composed.  In  the  ease  of  Laf' 
ferty's  Leasee  t.  Byers,  B  Ham.  4S8,  the  plain- 
tiff offered  in  evidence  an  exemplified  copy  of 
the  books  of  the  county  auditor,  showing  the 
listing  for  taxation  and  tha  advertisement  of 
tbe  aale. 

Upon  the  whole,  we  think  that  the  court  did 
not  err  in  rejecting  the  paper  oertiSed  by  the 
andltor  as  a  record.  We  thmk  that  this  record 
contained  no  eridence  that  the  land  was  rrgu- 
larly  listed  for  taxation,  and  that  it  was  defea- 
tive  in  not  showing  that  other  important  requi- 
site* of  the  law  had  been  oomplied  with.  That 
it  is  a  mere  historical  account  of  the  facts  as 
tbcy  transpired,  and  not  the  record  evidence  of 
those  facta  aa  tbey  appear  or  should  appear  on 
tbe  record. 

Under  the  law  of  IS24,  which  makes  the  tax 
deed  prima  facte  evidence,  the  Ohio  courts  have 
not  required  proof  to  the  iume  extent  in  sup- 
port of  the  deed  as  before  such  law.  But  the 
present  case  does  not  come  under  this  law;  and 
■t  is  unnecessary  to  go  into  Its  construction  by 
the  Ohio  courts.    6  Ohio  Rep.  370. 

The  defendsnts  gave  in  evidence  a  duly 
authorised  transcript  of  the  record,  proceed- 
ings, and  decree,  of  the  Supreme  Court  of  the 
State  of  Ohio,  of  a  certain  ease  wherein  White's 
Heirs  and  J.  S.  Wills'  Heirs  and  H.  Brush  were 
«ODipUinantB,  and  David  Buchanan,  deceased, 
JD  his  lifetime,  defendant;  and  his  unknown 
bail*  defendants  after  hia  death,  by  bill  of 
t*  I<.ed. 


revivor;  wherein  the  title  to  the  premtsea  In 
question,  and  other  lands,  were  decreed  to  com- 
lilninants.  And  here  the  defendants  rested 
thPir  case. 

The  court  were  asked  to  instruct  the  jury,  by 
the  defendant,  that  it  was  necessary  for  the 
plaintiff  to  prove  the  calls  of  his  patent  for  the 
ground,  by  establishing  the  different  corners, 
etc.  But  the  court  refused  to  give  the  instruc- 
tion as  requested,  and  informed  the  jury  that, 
by  a  rule  of  court,  the  defendants  having  en- 
tered into  the  consent  rule,  were  bound  to  ad- 
it, at  the  trial,  that  they  are  in  posaesaioi 


under  the  rule,  tbis  decision  of  tbe  court  was 


the  plaintiff  to  prove  the  possession;  but  this 
could  have  been  done  by  anyone  who  had  a 
general  knowledge  of  the  land  in  controversy, 
and  who  could  8lat«  that  tbe  defendant  was  to 

And  the  court  instructed  the  jury  that  tbe 
pendency  of  the  suit  against  Buchanan  and  his 
heirs  could  in  no  sense  be  held  constroctive 
notice  to  Sterling,  in  receiving  the  deed  from 
Burhanan,  after  the  commencement  of  the  suit, 
unless  the  process  had  been  served  or  publi- 
cation made  before  such  deed  was  executed. 

There  can  be  no  doubt  that  this  instruction 
was  proper;  and,  upon  the  whole,  we  affirm  the 
judgment  of  the  Circuit  Court. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
waa  argued  by  counsel;  on  coiiaideration  where- 
of, it  is  ordered  and  adjudged  by  this  court  that 
the  judgment  of  the  said  Circuit  Court  in  tbia 
cause  bo,  and  tba  ume  ia  hereby  affirmed  witb 


■THK  UNITED  STATES,   Appellants.   ['iS* 

ELIZABETH  WIGGINS.  Appellee. 

Spanish   land   grant  in   East   Florida— foreign 
laws— proof  of  Florida  treaty. 

A  Ktant  or  land  by  Estrada,  the  Oovemor  tt 
East  Florida,  was  made  oa  Ibe  1st  of  Aueust. 
181B.  to  EILiabeth  WlgKlna,  on  her  pelltlon,  Btac- 
Inc.  that  "owlDg  to  tbe  dImlautloD  oC  trade,  she 
will  have  to  devote  heneir  lo  the  puraults  of  the 
countrr."  The  graat  was  made  (or  the  quBDIitr  of 
laud  apportioned  by  the  reculatlona  of  East  Floe- 
Ida,  to  the  number  of  the  lamlly  of  the  Rriotee 
It  was  regularly  surveyed  by  the  surveyor-general. 
accordluB  to  the  peHtlon  and  grant.  No  Betllement 
or  improvement  waa  ever  made  by  the  grantee,  or 
by  aayoae  acting  [or  her  on  the  propi^ity.  Id  1831. 
KIliBbeth  Wiggins  presented  a  petition  lo  the  Bu 

-— '—  "- •   '■■.«»(   Florida,  nravlna  for  a  con- 

.    1S38,    the 

Ttbe  tiolteil 


matlon    of   the    gra 

I    appeal    to   tbe    Supreme    Cour 


arlc  evidence,  wbst  la,  m 


b,Cooght>^ 


Surmn  Cauwi  ov  thi  nmm  BrATn. 


___  petitioner  tnm  Uw  utattvyi  ofBuB." 
A  eartifled  oofj  of  these  documanta  waj  slven 
to  tb«   petitioner  oa  the  MLtne  day,  by  ''Don 

DUMB  Da  Afutlar." 

A  •nrrey  of  tlie  Itjid  waa  made  bv  the  inr- 
Tejor-gcneral  of  the  province  om  tke  SC3d  of 
Harah,  1821.  On  the  zeth  of  Mt.y,  ISSl, 
Elitabetb  WigKina  preeented  a  petition  to  the 
judge  of  the  Snpenor  Court  of  Ba«t  Florida. 
•tAting   her  elaim  to  three   hundred   i -* 


land,  granted  to  her  bj  Governor  Eatrada,  and 
pravl^  that  the  validity  of  the  elaim  might 
M  Inquired  into,  and  dedded  by  the  oourt,  in 

iniiance  of  the  acta  of  Congreai. 

The  anawar  of  the  district  attoniej  of  the 
United  States  to  this  petition  denied  the  right 
of  Eliiabeth  Wi^ne  to  the  land  elaimed  on 
many  grounde.  Those  which  were  tH^mght 
into  ezaminatioa  and  dedded  upon,  irere: 

First.  That  the  petitioner  had  never  taken 
poaseaaion  of  or  cultivated  the  land. 

Dd.  The  petitioner 
proof  that  a  grant  for  t 

Third.  That  the  petitioner  having  failed  and 
neglected  to  occupy,  improve,  or  cultivate  tke 
land,  and  having  abandoned  it,  the  right  and 
title  thereto,  if  any  had  exlatad,  were  wholly 
forfeited  and  toat. 

Subsequently,  a  leplicatioD  to  the  anawcr  of 
the  TJaited  States  was  Ued,  and  the  origina] 
certified  copy  of  the  grant  to  Elizabeth  Wig- 
gjDe  of  the  land,  the  same  being  certified  by 
Tomsa  De  Aguilar,  secretary,  etol,  waa  offered 
in  evidence  by  the  claimant,  and  waa  objected 
t«  by  the  United  States. 

The  court  admitted  the  evidence. 

By  an  amended  bill,  the  petitioner  also 
■tated  that  no  condition  of  settlement  or  Im- 
provement was  contained  in  the  grant  of  the 
land;  and  that  it  any  oondition  of  settlement 
bad  been  contained  in  It,  the  unprotected  situ- 
ation of  that  part  of  Eaat  Florida  from  Indian 
depredations  and  aggressions,  from  the  time 
o(  the  grant  to  the  eeaiion  of  the  territory  of 
Florida  to  the  United  States,  had  rendered  it 
impoBsible  to  settle  in  that  portion  of  the  coun- 
try with  safety  to  the  persons  or  property  of 
those  who  might  venture  so  to  do. 

The  United  States,  in  an  amended  answer, 
set  up  in  further  opposition  to  the  daim 
of  the  petitioner,  the  usage,  practice,  and 
custom,  *of  the  government  of  Spain.  i*3>< 
whieh  prevailed  when  the  alleged  grant  waa 
made;  that  ten  years'  occupancy  and  enl- 
tivation  of  the  land,  under  such  a  grant,  waa 
necessary  to  i^ve  the  grantee  the  title  in  fee- 
■imple  to  the  land.  The  United  States  itated 
nther  objections  ta  the  title  claimed  by  the  pe- 
titioner, and  denied  that  the  settlement  of  lbs 
land  was  rendered  dangerous  by  tbe  disturbad 
state  of  the  country. 

The  parties  to  the  musb  proceeded  to  talta 
evidenca  In  support  and  In  oppoaitian  to  the 
elaim  of  the  petitioner,  and  the  cause  was  beaid 
on  the  documents  and  avldenoe.  At  July  Tern, 
1838,  the  Superior  Court  made  »  dMrae  «m- 
firming  the  title  of  Kliubeth  Wiggins  to  the 
land  claimed  by  her.  From  this  dacree  tba 
United  States  toolc  an  appeal  to  this  oourt. 

The  ease  waa  signed  by  Mr.  Oilpin,  Attor- 
ney-General, and  Mr.  Dent,  for  the  United 
Statea.  and  bT  Mr.  Powniai  for  tha  appaUaa. 


Tiu  UMiTBt  8um  f.   WtOSQW. 


Mr.  OOpla,  tor  tk«  UnttMl  Btatu: 

Thk  I*  Mie  of  >  nnmeron*  clut  of  e««M 
whkh  hM  of  Uta  TMUV  repeatedly  cUimed  the 
eonaidentton  of  tUi  court.  The  rule  Uid  down 
hj  the  late  Odef  JniUce  !■  one  that  ahontd  be 
raoognised  whenever  they  are  diacnssed— that 
*%  woold  Tlolate  tho  UMge  of  nation!,  and 
outrage  the  eenae  of  justice,  to  annul  private 
ri^ta."  To  protect  these  ie  the  duty  of  this 
eonrt;  and  it  was  also  unqueationably  the  de- 
aire  and  object  of  the  exeoutiTe  govemnient, 
when  it  aiade  the  treaty  with  Spain.  The 
eighth  article  of  that  treaty  waa  adopted  after 
much  diaeuui<»i  and  change;  and  theae  dlsoui- 
eiiMU  tamed  mainly  on  the  proviiiona  which 
were  to  guard  private  and  existing  Interests. 
But,  on  the  other  hand,  fraud  is  to  be  pre- 
Tented;  the  public  domain,  of  which  the  ac- 
qnisltion  was  costly,  is  to  be  protected;  oppor- 
tunities of  deception  growing  out  of  the  change 
of  dominion  are  to  be  watched;  titles  are  to  be 
SKved  from  embarrassment  and  oooflM;  and 
tlM  regulations  made  imperative  on  the  land 
holder  by  the  Spuiish  laws  are  not  to  be  wan- 
tonly relaxed.  The  Spanish  land  law  in  Flor- 
ida was  one  of  great  liberality;  oocupatfon  and 
cultivation  formed  the  only  price  which  the 
■rovemment  required  (rom  its  grantees;  but  this 
price  it  did  absolutely  require.  While,  there- 
lore,  we  sacredly  ophold  every  verted  right,  and 
reaerve  to  every  citizen  of  Florida  the  privileges 
ho  derived  under  the  Spanish  law,  we  must 
exact  of  him  proof  of  a  compliance  with  the 
conditions  that  law  imposed,  before  we  allow 
him  the  beneflt  of  its  privileges.  We  have  no 
right  to  tolerate  what  would  faciliUte  or 
unction  fraud  or  unjustifiable  negligence. 

The  Spanish  govemment  would  not.  In  Its 
most  liberal  spirit,  have  confirmed  to  the  pres- 
ent claimant  the  grant  of  land  she  now  seejcs 
to  obtain.  Her  claim  is  founded  on  a  conces- 
sion of  three  hundred  acres,  alleged  to  have 
been  given  by  Governor  Estrada  in  ISlfi,  and 
to  have  been  surveyed  in  1821,  but  never,  as  is 
admitted,  possesBed  or  cultivated  to  this  day. 
1S1*]  Two  inquiries,  therefore,  present  *them- 
■elv«:  first,  whether  such  a  concession  was 
erer  made  In  point  of  fact;  and  second,  wbeth- 
•r,  if  It  was  not,  the  acts  of  the  claimant  since 
ha.'n  been  such  as  now  to  authorise  its  eon- 
flnnatlon. 

I.  That  no  such  concession  was  ever  grant- 
ed by  Governor  Estrada  may  be  Inferred  from 
the  fact  that  none  was  ever  produced  or  ex- 
hibited until  the  year  1B33,  eighteen  years 
alter  It  purports  to  have  been  made.  The 
elaim  It^If  first  appears  In  the  report  of  the 
Fibster  and  receiver,'  dated  in  January,  1B27, 
twelve  years  after  the  alleged  grant.  Even 
then  it  is  sustained  only  by  an  alleged  certlfl- 
Cftte  of  survey,  dated  on  the  23d  March,  1821, 
purporting  to  have  been  made  by  the  surveyor- 
general,  Sarke,  six  years  after  the  grant,  in 
bM  of  the  Spanish  law,  which  required  the 
possesalon  to  be  tsJcen  within  sfac  months  after 
the  data  of  ths  grant.  There  was  no  evidence 
of  occupation  or  cultivation;  none  of  the  eilst- 
otee  of  the  conceuiou  now  relied  oo:  its  exist- 
ence was  not  even  alleged  till  the  year  183.1; 
the  claim  up  to  that  time  was  admitted  to  rest 
on  the  certiflcaU  of  survey  by  Clarke,  which  if 
genuine,  was  made  by  him  In  direct  violation 
of  the  Spanish  land  law. 

i«  lb  «d. 


Bot,  Independent  ot  Um  strong  tnferenau 
resnltlng  from  theae  dreumstances,  the  docu- 
mentary title  now  set  up  is  inadmiesihl*  as 
legal  evidence.  No  original  paper  is  exhibited; 
of  the  concession  we  have  merely  a  copy 
certified  hy  Aguilar,  the  governor's  secretary ;  of 
the  certificate  of  survey  we  have  merely  a  copy 
certified  by  the  keeper  of  the  pnblle  archives. 
No  evidence  Is  offered  to  show  that  either  of 
these  papers  ever  existed.  Aguilar,  the  person 
who  cop.ed  the  concession,  Is  not  produced; 
Clarke,  the  surveyor- general,  who  Is  examined, 
does  not  prove  either  the  concession  or  his  own 
certificate  of  the  survey;  Alvaret,  a  clerk  in 
Aguilar's  olGoe  at  the  time,  never  saw  or  heard 
of  the  original  concsssIoD;  Cavedo,  a  clerk  in 
the  record  office,  knows  nothing  of  it;  no  evl* 
dence  of  its  existenoe,  and  consequently  of  Its 
loss    or    destruction,    appears    throughout    the 

To  supply  the  want  of  this,  the  daimant  at- 
tempts to  establish  a  presumption  of  loas,  by 
alleging  that  the  documents  in  the  record  office 
were  so  carelessly  kept  as  to  make  the  loss  of 
these  papers  very  probable.  But  this  allega- 
tion is  quite  inconsistent  with  the  testimony 
before  this  court.  The  papers  are  shown,  at 
all  events,  to  have  been  carefully  kept  from 
1816  to  I92I;  yet  Alvarez,  who  kept  them  and 
constantly  examined  them,  never  saw  such  a 
concession;  in  1821,  the  return  of  the  survey 
must  have  led  him  to  recur  to  it,  if  in  exist- 
ence: the  surveyor -general,  who  was  well  ae- 
^nainted  with  the  ofBce  papers,  never  saw  it: 
m  a  list  of  documents  made  soon  after  the 
change  of  flags,  neither  the  concession  nor  cer- 
tiflcats  of  survey  is  alluded  to.  These  circum- 
stances, taken  in  connection  with  the  fact  that 
the  ooDcession  was  never  relied  on  by  the  claim- 
ants till  IKI3,  are  inconsistent  with  the  pre- 
sumption of  existence  and  loss.  Nor  is  this 
all;  there  is  evidence  which  goes  far  to  ratsa  a 
loas  of  1 
sen  alleged,  except 
ooplee   certified   by 


B  archivea  has  been  alleged,  except 
'   depend  .■-   . 

i  evideno 


'Aguilar;  and  e 

prove  that.  In  two  cases  at  least,  h 

posed  to   forge,  or  did  actually   forge,  docn- 

mentsofasimilarcharacter;  althou^  this  STi* 

denoe,  being  objected  to  by  the  claimant,  was 

no   doubt   properly   rejected,   yet   it   forau  a 

strong  oirDumstance,  taken  in  connection  with 

the  rest,  to  authorise  a  presumption  that  there 


ly  exist.  Satisfactory  testimony  that  the  m^g- 
inal  existed,  is  abtolntely  necessary  before  the 
certified  copy  can  be  admitted.  In  the  ease  of 
Goodier  t.  Lake,  1  Atkyns,  440,  Lord  Hard- 
wieke  required  not  merely  that  the  existence, 
but  the  genuineness  of  a  note,  alleged  to  be 
lost,  should  be  shown  before  a  copy  was  admit- 
ted; and  in  that  of  Irwin  v.  Slinpson,  7  Bro. 
Pari.  Cases,  317.  an  office  copy  of  a  bill  was  f*- 
jected,  though  sn  officer  of  the  court  was  ready 
to  prove  that  the  original  could  not  be  found, 
after  a  search  among  the  records.  In  the  easa 
of  Caufrman  v.  The  Congregation  of  Cedar 
Springs,  6  Binney,  63,  the  Supreme  Court  of 
Pennsylvania  held  that,  i '"  * *•■- 


it,  in  order  to  pnm  tha 


tU  SUFBUn  OOUBT  <V  T 

mlwtanM  of  &  written  Kgreement,  eTideuca  of 
it*  ezUtcniM  innit  be  &nt  given,  and  then  thnt 
ft  WM  loBt  or  daetrored.  So  in  the  cue  ot 
Hejror  t.  Barker,  6  Binney,  237,  the  same  court 
••7  that  before  secondary  evidence  of  the  con- 
tent! of  a  written  inEtniment  can  be  given, 
"there  nniet  be  proof  that  Buch  fuBtrument  once 
eiUted,  and  ie  lost  or  deetroyed."  Thie  rule 
hae  been  repeatedly  recognlEed  by  other  ju- 
dicial tribunate  (Jackaon  v.  Todd,  3  Johns.  Rep. 
304;  Spencer  v.  Spencer,  1  Gallison,  624),  ukd, 
in  fVie  oourt  diatinet  proof  that  a  loet  deed  had 
been  in  poateeaion  of  a  person  to  i 
properly  belonged,  was  regarded  as  a  necesiai^ 

Cund  for  the  admieelon  of  secondary  evi- 
ce  of  its  contents.  Minor  v.  Titlotson, 
Peten,  101.  The  present  claimant  offeni  no  >. 
not  testimony  whatever  of  the  existence  of  her 
concession.  The  only  evidence  in  fact  it  that  a 
copy  of  it  is  referred  to  in  the  certificate  of  sur- 
vey; bnt  even  of  that  certiQcate  of  survey  noth- 
ing but  a  copf  is  produced.  Clearlv,  the  caae  u 
■01  brought  within  the  well  established  rule. 

It  is  contended,  however,  that  the  rule  in 
question  does  not  apply  where  the  orisinals 
are  placed  in  a  public  office,  and  the  office  is 


place,  that  this  exception  does  not  in  any  case 
dispense  with  direct  proof  of  the  ori^al  hav- 
ing ezieted ;  but,  in  the  second  place,  it  is  never 
applicable  in  a  case  where  the  genuineness  of 
toe  original  is  contested,  In  the  ease  of  The 
United  Statea  v.  Percbeman,  T  Petera,  U, 
where  the  question  arose  in  regard  to  the  ad- 
misaion  of  these  certiflcatea,  it  was  declared  by 
the  court,  in  admitting  them,  that  the  original 
muat  be  produced,  if  either  party  should  sug- 
gest the  necessity  ot  so  doing,  la  the  ease  of 
Minor  V.  Tillotson,  7  Petera,  101,  it  waa  held 
that  wherever  auspldon  bung  over  the  instru- 
ment, the  copy  was  not  to  be  admitted  without 
»!»•]  rigid  inquiry.  "In  the  case  ot  The 
United  Statea  v.  Jones,  8  Peters,  382,  it  waa 
held  that  although  a  certiHed  treasury  tran- 
•eript  of  documents  Sled  in  the  public  offices,  is 
maoe,  by  law,  of  equal  validity  with  the  orig- 
Inala,  yet  the  defendant  la  at  liberty  to  Impeach 
the  evidence  thus  certiBed,  and,  on  allegation 
of  fraud,  require  the  production  of  the  original. 
In  the  case  of  Owing*  v.  Hull,  9  Petera,  026, 
where  the  copy  of  a  bin  of  aale  in  Louisiana 
was  admitted,  It  was  done  upon  the  expreas 
ground  that  the  orifrinal  was  In  the  poaaeuioo 
of  the  notary.  In  the  caae  ot  Winn  v.  Patter- 
sou,  9  Peters,  076,  ft  was  hpid  that  there  must 
be  satisfactory  proof  of  the  genuincneas  and 
due  execution  ot  a  power  of  attorney,  before  a 
copy  from  the  public  office  of  the  recorder  could 
be  received.  In  the  case#(  The  United  States 
V.  Delespine,  1!  Peters,  060,  the  extent  to  which 
thaae  certiflcatea  of  Florida  conceasiona  were  to 
be  admitted,  as  evidence,  waa  diacuaaed;  and 
their  adraisaion  was  made  to  depend  upon  the 
fact  that  there  was  positive  proof  ot  the  exist- 
ence of  the  original  concession.  In  the  oEBce  ot 
the  secretary  who  gave  the  certiQcate.  This 
case,  therefore,  U  not  excepted  from  the  com- 
mon law  rule,  making  proof  of  the  existence  of 
the  original  necessary,  by  the  fact  that  ita  de- 
posit In  a  public  ofilce  was  required. 

It  is,  however,  contended,  that  by  the  uaajies 
recognised  In  the  Spanish  law,  tlM  sertiOcate 
4B4 
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is  eridence  without  proving  the  existence  of  thv 
origlnaL  No  authority  has  been  died  on  this 
polnti  no  law,  order,  receipt,  or  judicial  de- 
deloD  to  that  effect,  hsa  been  exhibited.  Tlie 
claimant  relies  on  the  parol  evidence  ot  a  fuw 
persons  in  Florida,  to  prove  what,  if  it  exists, 
must  be  a  well  settled  mte  in  the  judicial  tribu- 
nals of  Spain.  This  la  not  a  nutter  of  mere 
local  usage,  which  is  to  be  eetabllahed  like  an 
ordinary  fact.  But  taking  the  parol  teatimonj 
in  the  record,  it  will  be  found  tnat  in  every  in- 
atance  where  the  witnesses  speak  of  a  eertiSed 
of  a  conceaaioQ  being  ot  equal  validity 


asj; 


Ita  the  origtoal,  they  explain  themselves  ■ 
referring  to  cases  where  the  original  is  known 
or  proved  to  exist.  Alvarez,  the  principal  wit- 
ness of  the  etaimant  on  this  point,  says  that 
"he  doea  not  recollect  a  certified  copy  of  « 
grant  being  received  In  evidence  In  a  Spaniab 
court  of  juatice,  where  the  original  was  not  oo 
file  in  the  proper  office;  and  from  hia  knowledg* 
of  the  praictioe  of  the  government,  he  does  not 
believe  that  auch  a  copy  would  be  received  in 
evidence  in  a  Spanish  court,  unless  the  party 
could  prove  that  the  origins!  waa  In  the  office 
at  the  time  the  copy  was  made." 

On  these  grounds,  it  is  submitted  that  there 
is  no  evidence  of  thia  conceasion  ever  having 
been  made,  but  a  strong  presumption  against  it. 

i.  If,  however,  the  ori^nal  concession  ia 
proved,  still  the  claimant  is  not  entitled  to  a 
confirmation  of  it,  because  stie  performed  none 
of  the  conditions  which  were  required  to  per- 
feet  her  title  by  the  Spanish  law. 

Grants  of  land  in  Florida,  by  the  Spanish 
authorities,  ao  tar  aa  'they  have  come  [*S10 
before  this  oourt,  appear  to  have  been  of  three 

First.  Abaolute  granta.  In  consideration  of 
aervicea  already  performed,  which  were  made 
b^  the  governora,  in  special  cases,  either  by 
virtue  ot  a  special  power  recognized  by  the  laws 
of  the  Indies  (2  White's  New  Recopjlsdon.  38, 
40,  6Z)  or  by  the  authority  ^ven.  in  particular 
degrees,  coming  directly  or  indirectly  from  the 
sovereign,  as  in  the  case  of  the  grants  con- 
ferred  upon  Salua,  Panlin,  and  Percbeman.  in 
reward  for  their  servicea.  2  White's  New  Rec. 
280.  The  very  nature  of  these  granta  forbids 
a  limitation  on  the  quantity,  or  on  the  con- 
sideration that  might  move  them.  They  are 
recognised  by  this  court  in  the  caaee  of  The 
United  States  v.  Percbeman,  7  Peters,  97;  ami 
The  United  Statea  v.  Clarke,  6  Peters,  463. 

Second.  Granta  in  consideration  of  aervicea 
to  be  performed,  and  deemed  specially  impor- 
tant for  the  improvement  of  the  province. 
These  do  not  seem  to  hare  grown  out  ot  any 
law  or  royal  order,  but  were  not  infrequent  for 
some  years  before  the  cession  of  Florida.  They 
were  established  by  usage,  and  recognized  as 
lawful.  2  WhiU's  New  Recopilacion,  380.  289, 
290.  The  servicea  appear  to  have  been  of 
three  kinds:  the  er«ction  of  saw-mtUa,  fac- 
tories, or  mechanical  works;  the  introduction 
and  rearing  of  large  numbers  ot  cattle,  and  the 
establishment  in  particular  places  of  larp 
bodies  of  settlers.  The  titles  to  these  were,  in 
some  instances,  absolute  on  their  face,  and 
conveyed  a  present  grant  from  their  dat*^ 
though  coupled  with  conditions  tor  the 
subsequent  performance  of  the  specified  aerv- 
fces;  or  they  were  mere  suiefsslona  or  fnripi- 
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f  4  future  kbioltite  tttla,  oB 
the  ^erfomiKiice  of  the  EOaditioaa.  The  flnt 
are  racognlud  faf  tbU  court  in  the  cuee  of  The 
United  Ststee  t.  Arredondo,  B  Fetera,  T4S,  740] 
The  United  SUtei  t.  Clarke,  B  Fetera,  441,  467i 
The  United  State*  t.  Sibbald,  ID  Peter*.  313i 
Rfid  other*.  The  second,  in  the  ceee*  of  The 
United  SUtee  t.  Mill*,  12  Fetera,  £16;  end  The 
United  State*  ■*.  Kingeley,  12  Peten,  477,  46S. 

Third.  But  the  great  claaa  of  cue*  ma  that 
of  gratuitoiu  sraut*,  in  nodenite  ouantiti**, 
for  purpose*  of  actual  occupation  and  eulUTa- 
Uon.  To  thle  ala*s  b  applicable  the  general 
•jretem  of  Spanieh  land  bw  which  eiiated  in 
Florida  and  LouisiaQa;  end  the  regulation*  eni' 
braced  under  it  are  as  clear  and  diitinet  a« 
those  of  the  land  taw*  of  the  United  SUtcL 
ft  ia  true,  the  grants  were  gratuitoua,  but  the 
perforitianee  of  the  condition*  annexed  by  that 
U,w  was  a  consideration  as  explicit  a*  the  pay- 
ment required  b;  our  laws. 

The  regulations  in  resard  to  these  grant*  ara 
fir*t  found  in  the  compilation  of  the  laws  of  the 
Indies,  promulgated  by  the  Spanish  Bovereign 
In  16fC.  By  tbose  law*,  giants  were  di*tribu- 
ted  by  tbe  governors  to  settlers,  on  condition 
that  they  should  take  actual  poesession  of  the 
land*  granted  in  three  months,  and  build  upon 
and  cultivate  them;  and  after  four  yeara  of 
■ucb  occupation,  they  were  entitled  to  hold  tbe 
land  in  absolute  property.  2  White's  New  Bee, 
48,  50,  61.  The  incipient  grant,  termed  a  con- 
34t*i  cession,  was  deposited  *in  the  offiM  of 
tbe  governor's  secretary;  but,  on  proof  of  the 
necessary  occupation  and  cultivation,  the  set- 
tler received  an  absolute  grant,  or,  as  it  was 
called,  a  royal  title,  which  was  recorded  in  the 
office  of  the  «»cribano,  or  notary  of  the  prov- 
ince. 2  White's  New  Rec.  283.  The  quan- 
tity to  be  given  to  each  settler  is  not  prescribed 
in  the  laws  of  the  Indies,  but  the  governor*  are 
directed  to  graduate  it.  These  regulations  are 
subsequently  recognised  by  the  King  of  Spain, 
in  his  royal  orders  of  1735,  1754,  and  1766,  2 
White's  New  Bee.  62,  S4,  71,  and  in  the  lat- 
ter it  is  declared  that  "where  any  ahall  not  ap- 
ply themselveH  in  a  proper  manner  to  improve 
the  land*  allotted  to  them,  the  same  shall  be 
taken  from  them  (which  I  do  without  mercy) 
and  granted  to  other*  who  shall  fulfil  the  con- 
ditions." In  1770,  O'Reilly,  the  Governor  of 
Louisiana,  promulgated  his  regulations,  fixing 
two  hundred  and  forty  arpents  as  the  quantity 
of  a  concession  for  a  family,  and  allowing  an 
absolute  title,  in  the  name  of  the  king,  after 
three  years'  cultivation  and  improvement,  to  be 
ascertained  after  strict  inquiry.  2  White's 
New  Eec  229,  230.  In  1790,  under  the  adminis- 
tration of  Governor  Quesada,  in  East  Florida, 
and  pursuant  to  a  royal  order,  dated  the  29th 
November,  17B9,  we  have  tbe  quantity  allotted 
to  the  settlera  in  that  province  specifically  des- 
ignated; one  hundred  acres  are  assigned  to  each 
head  of  a  family,  and  fifty  to  each  other  person 
composing  it,  whether  white  or  black;  provi- 
sion is  also  made  that  foreign  emigrants  shall 
Irat  take  an  oath  of  allegiance  to  Spain;  the 
surveyor -genera  I  is  required  to  inform  tbe  set- 
tlers that  they  will  obtain  their  eom^seions  or 
incipient  titles  from  the  governor's  secretary; 
and  also,  to  give  them  express  notice  that  the 
conditions  prescribed  by  law  must  be  com- 
pleted before  they  can  receive  an  absolute  title. 
10  U  ed. 


E  White**  New  Rae.  276;  I  ClarlH'*  Land  Laws, 
Me-9B8.  In  1797,  Governor  Gayoso,  in  Louis- 
iana, enlarged  the  allotment  to  two  hundred 
acre*  for  the  head  of  the  family,  fifty  acres 
for  each  child,  and  twenty  for  each  negro;  he 

Suired  possession  to  be  taken  within  one  year, 
I  gave  an  absolute  title  after  tbr«e  years' 
cultivation.  2  White's  New  Bee.  233.  In  170B 
Governor  Morale*  declared,  explicitly,  that  not- 
withstanding the  concession,  or  flrat  grant,  by 
which  the  settler  obtained  poesession,  he  was 
"not  to  be  regarded  as  the  owner  of  the  land 
until  hi*  royal  title  wa*  delivered  complete." 
2  White's  New  Bee.  239.  In  1803  Governor 
White,  In  Ea*t  Florida,  reduced  the  allotment 
to  fifty  acrea  for  the  bead  of  the  family,  twen- 
ty-five acre*  to  each  child  and  slave  above  the 
age  of  sixteen  years,  and  fifteen  acrea  to  each 
that  wa*  younger;  he  declared  that  "every  con- 
cession, in  which  no  time  was  apeeifled  ibonld 
be  null.  If  possession  and  eultlvatlon  were  not 
commenced  within  six  month*."    Ha  also  re- 


in any  case  the  land  was  abandoned  for  t 
years,  the  title  should  be  absolutely  void.  2 
White's  New  Bee.  259,  2TT,  278,  281.  In  1811. 
Governor  Eetrada  solicited  permission  to  ehange 
these  regulation*,  and  to  be  allowed  to  sell  the 
land*  absolutely  for  money,  in  lieu  of  granting 
them  gratuitously  *on  condition*  of  culU-{*S41 
vatlon  and  settlement;  but  all  change  m  the 
eyitem  was  explicitly  refuaed.  2  White's  New 
Bee.  200,  267.  In  1813  the  Corte*,  under  the 
new  Spanish  oonstitution,  passed  an  ordinance 
authorizing  such  sales,  but  this  was  repealed 
the  next  year,  and  the  previous  law*  and  regu- 
lations were  restored-  Clarke's  Land  Laws, 
1007,  1010;  8  Fetera,  4SS.  With  this  partial 
exception  (which  doe*  not  appear  to  have  been 
acted  on  in  practice),  the  regulation*  of  Gov- 
ernor White  continued  in  full  force  till  1816, 
when  Governor  Kindelan,  on  account  of  the 
Indian  disturbance,  relaxed  them  so  far  a*  to 
grant  absolute  titles  to  settlers,  who  had  ac- 
tually built  bouses  and  improved  their  lands, 
though  the  ten  years'  settlement  was  not  com- 
plete.    2  White's  New  Bee.  288.    In  1818  Gov- 

loppinger,  at  tbe  instance  of  Garrido,  an 

)f  the  Duke  of  Alagon,  directed  a  full  in- 
vestigation and  review  of  tbe  land  system  of 
Florida  to  be  made;  and  the  report  of  Saavedra, 
which  was  sanctioned  by  tbe  governor,  fully 
establishes  the  regulations    which    have    been 
cited   as   then  in   existence;   whether  they   re- 
late to  the  absolute  grants,  the  grants  upon  ex- 
IS  condition,   or   the  gratuitous  concession* 
purposes  of  settlement  and  cultivation.    8 
White's  New  Bee.  282,  288. 
The  claimant's  title  in  this  case  rest*  on  a 
incession  of  Governor  Estrada  of  three  hun- 
dred acres;  not  asked  or  granted  for  any  eerv- 
but   becauae   "*he   ha*   five  children   and 
laves,  with  herself."    This  entitled  her  to 
three    hundred    acre*.      At    that     time     the 
regulations   of   Gove^or   White   were   in    full 
force.     She  never  occupied  the   land  or   culti- 
.ted  it,  at  any  time  from  the  date  of  the  eon- 
Bsion  to  the  present  day.    It  cannot  be  doubt- 
ed but  that  under  the  Spanish  law,  "her  conce*- 
on  is  of  no  value  or  eSeet,  the  prescribed  con- 
itions  not  having  been  complied  with,  nor  can 
she  br  means  of  it  claim  anv  right  to  the  land 
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gnuit«d,  whld  thoold  now  b«  comldered  tk- 
cult.'  ThMe  are  the  words  of  Saavedim.  i 
Wbite**  Hew  K«o.  S»3. 

Bat  it  ii  a&ld  the  eighth  article  of  the  treaty 
between  Spain  and  the  United  States,  cediug 
Florida,  rwognitea  this  as  a  valid  and  existing 
title,  becauM  there  is  no  condition  expressed  in 
it.  The  treaty  declares  that  "Spanish  granta, 
made  before  the  S4th  January,  1818,  shall  be 
ratified  and  coaflrmed  to  the  persona  in  posies- 
doii  of  the  lands,  to  the  same  extent  that  the 
tam«  grants  would  be  valid  If  the  territories 
had  remained  under  the  dominion  of  Spain." 
n  Laws  of  the  United  SUtei,  BIS;  2  White' 
New  Res.  210.  The  meanine  of  this  artiel 
has  been  fully  canvassed  and  settled  by  this 
eonrt.  Id  the  case  of  The  United  BUtes  v. 
Arredondo,  0  Peteii,  741,  It  was  held  that  un- 
der tlie  treaty,  and  without  the  neoessity  of 
any  further  aet  by  the  United  States,  all  com- 
plete sad  absolute  titles  then  existing  "stood 
nmBrmed;"  and  this  dedsion  was  repeated  In 
the  case  of  The  United  States  v.  Fercheman,  T 
Peters,  80.    But  all  grants  which  were  not  com- 

Elate  and  absolute,  could  only  be  made  valid 
y  the  legislation  of  the  United  States.  The 
question,  then,  rcaolvea  itself  Into  this:  has 
any  legislation,  in  pursuance  of  this  treaty, 
14S*]  'given  validity  to  a  concession  or  im- 
perfect title,  where  the  grantee  had  not  per- 
formed the  conditions  required  by  the  Spanish 
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that  of  8th  May,  Ts2S,  3  Story's  Laws,  1870, 
directs  an  examination  by  commisiioners  into 
the  fact  whether  the  claim  presented  was  valid, 
"agreeably  to  the  laws  and  ordinances  pre- 
viously existing  of  the  governments  making 
the  ^ant."  The  Act  of  3d  March,  1823,  8 
Stores  I.aWB,  1007,  recognises  and  directs  the 
same  Inquiry.  The  Aet  of  28th  February,  1824, 
3  Story's  Laws,  103S,  makes  it  incumbent  on 
the  claimants  to  establish  that  "the  conditions 
required  by  the  laws  and  ordinances  of  the 
Spanish  government"  shall  have  been  oomplled 
with.  And  the  Act  of  23d  May,  1B28,  *  Story's 
Laws,  8124,  which  finally  submits  the  claims 
to  a  judicial  decision,  restricts  them  by  the  rule 
prescribed  in  the  Aet  of  the  26th  May,  1824,  3 
Story's  Laws,  1060,  to  such  as  "ml^t  have 
been  perfected  Into  a  complete  title  under  and 
in  conformity  to  the  laws,  usages,  and  customs 
of  the  government,  under  which  the  same  orig' 
inated."  While,  therefore,  a  complete  and  per- 
fect grant  is  recognized  as  valid,  without  in- 
juiring  into  the  fact  how  far  it  had  been  duly 
made,  It  is  apparent  that  neither  by  the  treaty 
nor  by  the  legislation  of  Congress,  is  an  in- 
ceptive or  imperfect  grant  confirmed,  unless  it 
nught  have  been  perfected  under  the  laws  and 
s  of  Spain.     It  has  been  shown  that  the 


"the  land  granted  should  now  be  considered  as 

Nor  can  any  dediion  of  this  eourt  be  shown 
which  goes  to  establish  such  a  claim;  no  case 
exactly  similar  has  come  before  it,  but  so  far 
as  the  principles  heretofore  laid  down  are  ap- 
pUcable  to  It,  it  submitted  that  they  sustain 
the  ground  now  taken,  on  behalf  of  the  United 
States.  If  so,  the  decision  of  the  eourt  below 
was  erroneous,  and  the  claim  of  the  appellee 
should  be  rejected;  even  if  it  be  admitted  that 


Mr.  Dow&ine,  for  the  appellee,  contended, 

1.  That  this  copy  Is  full  and  sufficient  proof 
of  the  grant:  First,  by  the  Spanish  laws  and 
usages)  and,  second,  by  the  common  law  at 
England,  adopted  in  Florida,  as  primary  tvl- 
dence  before  the  Spanish  Court— as  secondai^ 
and  sulScient  before  ours. 

2.  That  the  absence  of  the  original  from  tba 
archives  is  accounted  for  bv  the  carelessnesa 
with  which  the  papers  were  Kept,  and  does  not 
furnish  a  presumption  that  it  never  existed. 

The  appellee  may  safely  rest  her  cose  on  th« 
authority  of  the  cases  decided  by  this  court,  as 
to  the  proof  of  the  grant  from  Governor  Es- 
trada. A  certiBed  copy  of  the  grant  is  pre- 
sented, and  this  is  the  only  paper  a  claimant  of 
land  Id  East  Florida  can  have.  The  petition 
for  the  grant,  and  the  order  of  the  Governor  of 
Florida  upon  It  are  office  papers,  and  always 
on  flie  in  the  ofBce  of  the  secretary  *of  [*3<4 
the  government.  Certified  copies,  which  serve 
as  titles,  are  issued  by  the  government,  liia 
was  the  practice  Id  all  such  cases. 

The  question  before  the  court  is  npon  the 
validity  of  the  certificate  of  title. 

As  to  the  performance  of  the  condition  of 
settlement,  it  has  been  repeatedly  held  by  this 
court,  it  is  a  condition  subsequent,  and  does 
not  affect  the  validity  of  the  grant.  10  Peters, 
321.  But  in  the  grant  to  Elizabeth  Wiggins, 
there  is  do  condition  of  settlement. 

It  has  always  been  contended  in  Florida, 
that  even  if  there  is  a  condition  of  settlement 
in  the  grant,  the  forfeiture  is  to  be  enforced  by 
the  government;  and  until  this  it  done,  the 
fltvat  Is  in  full  operation.  No  case  is  known 
id  which  the  forfeiture  ha*  been  claimed- 
Qrants  of  this  description  were  made  as  in- 
ducements to  settlements  and  improvements. 
The  government  reauJred  an  agricultural  popu- 
lation, to  increase  the  safety  of  the  whole  com- 
munity from  Indian  depredations.  Grants  of 
land  were  freely  given,  whtn  offers  of  settlement 
were  made,  but  no  rigid  exaction  of  penalties 
followed  the  failure  of  the  grantee  to  execute 
the  purposes  of  improvement  and  settlement. 

This  court,  in  the  case  of  Fercheman,  have 
decided  upon  the  legality  of  the  certified  copy 
of  the  petition  and  grant  as  evldsncs.  In  otjier 
cases,  the  same  decision  has  been  made.  IS 
PetfflTi,  666. 

Cited,  also,  in  support  of  the  general  prind- 
ples  OD  which  the  title  of  the  appellee  rested,  < 
Peters,  727-731,  738;  2  Peters's  Digest,  313; 
Sibbald's  case,  10  Peters,  322;  6  Peters,  73S. 

It  is  coDsidered  as  having  been  settled  by  the 
decrees  of  this  court,  in  the  Florida  cases,  that 
all  other  conditions  but  those  in  mill  grants  are 
conditions  subsequent. 

Mr.  Justice  Catron  delivered  tfae  opinion  of 
the  court: 

The  first  question  arises  upon  the  admission 
in  evidence  of  the  memorial  of  Mrs.  Wiggina, 
and  the  decree  thereon  by  the  governor,  Bt- 
trada,  on  the  certificate  of  the  secretary,  Agoi- 
lar.    They  are  as  follows: 

Memorial  for  Grant. 
Translation. 
"His  Excellency  the  Governor; 

"Isabel  Wig^ns,  an  InhaUtant  «f  the  t«wa 

D,,,„,„Cot)gtt"- 


1S«0 


Thc  UimvD  Btatm  t.  WisaniB. 


•f  FtnutndllM,  witb  tke  greAtwt  napact  mp- 
P«ua  befora  your  KsmI)«do7,  and  atatea  that 
■ba  has  nerar  importimcd  tot  attention  of  the 
;  with  otAitl 
ipporl  bar 


trada,   aba  canaldan   that   ahe 
will  hava  to  darata  baraalf  to  tha  purauJti  «f 
Iba  aotmtrji  and  vbhing  to  aatabfiah  henclf 
•■  tba  ewtan  aida  of  tba  Fond  of  8t.  Oaorge, 
•be  auppUeataa  tout  exealleiMX  to  ba  pleaaed 
to  grant  to  bar  Uirae  hnndrad  aorM  ia  tbe  aaid 
■4ft*}  place,  aa  aha  baa  B*e  *ahildr«n  and  Ave 
alavea,  wltb  baraalf;  wblob  favor  ihe  bega  of 
the  Juat  admintetratloa  of  toot  Ezeelleiugr. 
"laabel  Wiggina." 
Tamandina,  Irt  Auguat,  tilft. 
Deoree. 
"St.  Augnatioc,  Sth  Angtut,  one  tbonaaod  eight 

hundred  and  flftean. 

'TTba  tract  wbieh  tba  iotereated  part  j  aoUdta 
la  gmntad  to  her  without  prejudice  to  a  third 
iwrtT;  and  for  the  lecuritjr  thereof,  let  a  oer- 
ufled  oopjr  of  thla  inatanoe  and  decree  ba  b- 
nied  to  bar  from  the  •eeretaj'T'i  office. 

"Eatrada."* 
Certiflcata  of  Aguilar. 

"I,  Don  Tomaa  de  Aguilar,  sub- lieutenant  of 
the  armf,  and  aeeretar;  of  the  govemmeiit  of 
tha  pUoe  and  proTinoe  of  Beat  Florida,  for  hie 
BUijeat)',  do  eeatitj  that  the  preceding  cop;  te 
faitUiilly  drawn  from  the  original  wbioh  eziate 
In  the  aeoretarT's  ofSce,  under  my  ebarge,  and 
pnranaBt  to  the  order  I  give  tha  preaent,  in 
St.  Auguatina  of  Florida,  on  the  lixth  of  An- 
goit,  one  thousand  eight  hundred  and  fifteen, 
"^omae  De  Aguilar." 

Before  the  memorial  and  eoneession  were  of- 
fered Id  eridenoe,  Bliiabeth  Wi^na  made  affl- 
davitt  "That,  in  August,  IB16,  she  petitioned 
for  tbe  grant;  that  she  received  shortly  after 
from  the  seeiatuT  of  the  government,  a  cer- 
tified copy  of  the  petition  and  decree;  that  ahe 
aaiiil  bad  bad  poaaeaaion  or  control  of  the 
original;  that  she  always  understood  that  it 
vsa,  at  tba  date  thereof,  placed  in  the  proper 
poblie  office,  aa  waa  usual  in  auch  eaaea;  that 
abe  understood  from  her  counsel  the  same  oould 
tiot  be  found,  and  that  she  ia  ignorant  what 
h*s  become  of  tbe  aame." 

The  affidavit  was  objected  to,  on  tha  part  of 
the  United  Statea,  and  rejected  bj  the  court, 
and  tbe  evidence  offered  reoelved  without  its 
aid,  on  proof  betng  made  of  the  handwriting 
of  Aguilar,  the  gavemment  aeeretary. 

Uwdi  evidence  waa  introduced  to  prove  tbe 
practiee  and  rules  in  use  In  the  offloes  of  tbe 
Bpaaisb  government,  from  which  titles  to  lands 
faancd.  We  think  tbe  evidence  waa  admisNble; 
the  existence  of  a  foreign  law,  aapeciallv  whan 
nnwritten,  la  a  fact  to  be  proved,  like  any 
other  fact,  by  appropriate  evidoiee.  Tbe 
Spanish  province  of  Florida  was  foreign  to  this 
country  in  ISIG,  -when  the  tranaaetion  referred 
to  purports  to  have  taken  place. 

A  principal  witness  to  prove  the  practice  in 
the  government  secretary's  office,  waa  Alvarea, 
who  had  been  a  clerk  in  it  from  1807  to  the 
time  of  tbe  change  of  government,  In  1821. 
"       "  ',    othera  establish  beyond  controverey 


that  persons  wishing  grants  of  lands  from  the 

BpanJab  government, '-^ ■-'  " 

the  govemcT.  and  be 


I  government,  preaented  a 


preaented 


tbe  memorial. 


■ecretaiVa  office,  and  constantly  retained  there 
miless,  in  caaea  where  a  royal  title  was  ordered 
to  be  iuaed,  when  the  decree  waa  transferred 
*to  the  escribano's  office.  Mra,  W^-  [*S4t 
^ub'b  Is  a  case  of  the  first  elaas,  and  tbe  peti- 
tion and  decree  could  not  be  removed  from  the 
government  secretary'i  office.  These  papers 
were  not  recorded  In  books  there,  but  ke^  Id 
flies  or  fanndUa. 

The  evidence  ^ven  to  the  grantee  wae  a 
eertlBed  copy  of  the  decree,  or  of  the  memorial 
and  decree,  oy  the  government  aecretaryi  and 
that  it  was  one  of  the  ordinary  duties  of  the 
secretary  to  make  eertlBed  coplea  of  memorials 
and  decrees  for  the  use  of  tba  partiea.  Oan- 
erally,  the  decree  of  tbe  governor  directed 
the  copy  to  ba  made  for  tbe  use  of  the  party. 


oeived  aa  evidence  of  title  in  tbe  Spaniah 
courts  of  justice;  the  copies  were  nude  immedi- 
ately after  maUng  tbe  decree,  and  delivered 
to  the  party  when  be  called  for  them.  No  aeal 
was  affixed  to  tbe  aeeretary's  certificate,  whicb 
was  evidence  of  tba  facts  to  which  it  eertifled, 
in  a  case  like  this.  From  the  evidences  of  the 
duties  iDenmbent  on  the  government  secretary 
of  Florida,  derived  from  this  record  and  other 
souroee,  we  have  no  doubt  tha  duties  were 
such  as  proved;  that  the  secretary  was  the 
proper  ofacer  appointed  by  law  to  give  copiea; 
and  that  the  law  trusted  him,  for  tola  paiiion- 
lar  purpose,  so  far  aa  he  acted  under  its  au- 
thority. It  follows,  in  this  ease,  ai  in  all 
others  where  the  ori^nala  are  confined  to  a 
public  otBee,  and  oopies  are  Introduced,  that 
the  copy  is  (llrat)  competent  evidence  by  au- 
thority of  tbe  certificate  of  the  proper  (^cer; 
and  (aeoond)  that  it  piovea,  prima  fade,  tha 
original  to  have  been  of  file  in  the  office,  whan 
tbe  copy  was  made.  And  for  this  plain  reascm: 
the  officer's  eertlflcate  haa  accorded  to  It  tba 
sanctity  of  a  deposition;  ha  certiflea  •Vmt  tha 
preceding  eopy  is  faithfully  drawn  from  the 
original,  whteh  eslats  in  the  aeeretary's  office, 
under  my  charge." 

The  aame  dcMtrlne  waa  bolden  fai  this  court 
fai  Owing!  V,  Bull,  9  Peters,  624,  <ES.  Tbe  copy 
of  a  bill  of  sale  for  alavea,  made  and  of  record 
In  a  notary's  office,  In  New  Orleani,  was  of- 
fered in  endenee,  without  accounting  for  the 
original,  and  objected  to  for  this  reason.  By 
tbe  laws  of  Louisiana,  the  original  could  not 
be  removed  from  thc  notary's  office,  and  he  waa 
anthorlMd  to  ^ve  a  eopy.  Thia  was  received 
and  deemed  evidence  of  what  was  contained  In 
the  original,  and,  of  courae,  tiiat  it  existed 
when  the  eopy  was  made. 

Again,  in  Percheman's  case,  T  Peters,  8S,  It 
waa  decided  by  this  court  that  a  copy  of  a 
Spanish  grant,  certified  by  the  government 
eeeretar^,  could  be  given  in  evidence  without 
aoconntmg  for  the  nonprodnctlon  of  the  orig- 
inal; and  this,  on  general  principles,  which  dM 
not  require  tbe  aid  of  le^slatlou;  much  reli- 
ance in  that  ease  having  been  placed  upon  acts 
of  Congress  to  give  effect  to  the  certificate. 

~'  'i  court,  in  Tba  United  States  v.  Deles- 
12  Peters,  tSS,  recognized  the  principle 


^'^S"*S» 


SDPinra  Ootmr  or  tbi  Uinrra  Btateb. 


ms  latToduead:  and  when  spcdking  of  the  flnt 
149*]  eop7,  Uie  court  wy,  "the  "first  copy  was 
made  from  the  original  filed  In  the  proper  of- 
flee,  from  wbtoh  the  original  could  not  be  re- 
moved for  any  purpoBe.  That  copy,  It  ia  ad- 
mitted, would  have  been  evidence  in  the  oauae." 
The  original  copy  having  been  loit,  and  no  de- 
gree beiDg  found  in  tlie  government  tecretary'e 
office,  in  fator  of  Deleapine,  although  there  waa 
proof  that  one  had  eziated,  the  copy  of  the 
Brat  copy  waa  received,  and  a  deeree  founded 
on  It. 

Deleipina'a  case  la,  however,  prominently  dia- 
tlnguiBhed  from  the  present  on  the  main 
point  in  controversy;   in  that  ease  then  waa 

Citive  proof  of  the  existeace  in  the  aeere- 
7*1  office  of  the  original  eonceseioD;  here 
there  la  none,  save  the  infereaoe  that  ariaea 
from  Aguilar'a  certiBcate,  with  some  other  dr> 
cnmatances,  and  the  question  is,  can  a  deoraa 
for  the  land  be  founded  upon  these  proofa,  in 
the  face  of  the  fact  that  no  decree,  or  evidenoa 
of  the  claim,  now  exists,  or  has  ever  been 
known  to  exist  in  the  proper  office  T 

We  have  established  that  the  copy  of  the  pe- 
tition and  deeree  are  made  prima  fade  evidence 
1^  the  eertiScate  of  the  secreUry.    "What  Is 

Erima  facie  evidence  of  a  fact!  It  la  such  as, 
I  judgment  of  law,  is  sufHcient  to  establish  the 
fact;  and,  If  not  rebutted,  remains  sufficient 
for  the  purpoaa."  Kelly  v.  Jaelcson,  0  Petara, 
038.  And  u  it  rebutted  in  this  caaeT  Had 
the  papers  in  the  government  aecretary'a  offiea 
been  carefully  kept;  and  had  this  claim  been 
first  brought  forward  at  a  late  day,  as  It  is  in- 
sisted In  argument  it  waa  (that  la,  eighteen 
years  aft«r  its  date),  then  the  presumption 
would  stand  against  Ita  original  exiatence,  and 
It  ought  to  1m  rejected,  if  the  certificate  had  no 
support.  But  tbla  la  far  from  being  the  fact. 
The  survey  waa  made  by  the  proper  surveyor, 
for  Mn.  Wlggina,  March  23d,  1821,  In  con- 
formity to  the  memorial  and  decree,  and  wfaleh 
refers  to  their  date.  Then,  again,  ahe  pursued 
this  claim  before  the  register  and  receiver  of 
the  land  offlee  of  East  Florida,  whilst  tbay 
aeted  as  a  board  of  commissioners  for  the  ex- 
amination of  Spanish  claims  and  titles,  and 
tbay  rejected  It  oecauae  there  was  no  evidence 
of  cultivation.  Truly,  the  certificate  and  plot 
of  the  survey  were  only  before  them;  but  as 


the  ooaeeaafon,  the  drcumatance  of  the  non- 
prodnction  of  it  before  the  board  has  not  so 
mncb  In  It  aa  was  supposed  tn  the  argument. 

Tba  record  shows  why  such  vigorous  exer- 
tlona  were  made,  either  to  reject  or  to  destroy 
the  fores  of  Aguilar'a  certificate.  The  attor- 
ney  for  the   government  offered   to  prove   by 


to  forge,  or  did  actually  forge,  under  the  slg' 
nature  of  the  former  governor.  White,  of  that 
province,  a  grant  of  land  In  favor  of  the  wit- 
nesa;  which  evidence  the  court  rejected,  and,  we 
tUnlc,  correctly.  Aguilar  was  not  introduced 
aa  a  witness ;  but  the  proof  ofiFered  to  establish 
iip<Hi  him  forgery  and  fraud  la  otbar  Inatanoes, 


so  as  to  'destroy  tli*  credit  of  his  cer-  ("Sll 
tificate  in  this.  The  Becretary  may  have  been 
honest  and  faithful  in  the  discharge  of  his  da- 
ties  in  1816,  and  grossly  the  reverse  in  1821; 
and  although  any  number  of  frauds  should  be 
established  upon  him,  still,  if  the  particular  act 
sought  to  be  avoided  be  not  ahown  to  be  taint- 
ed with  fraud,  it  cannot  be  affected  with  other 
fraoda.  4  Peters,  8S7.  If  there  had  been  a 
forgery  in  this  instance,  it  is  probable  it  would 
have  been  brought  to  light  at  the  time  the  sur- 
vey was  made;  the  making  of  whl<^  is  a  con- 
trolling fact  with  this  court,  coming  in  aid  of 
the  eotificate  of  Aguilar.  Por  it  must  he  ad- 
mitted that  If  the  unsupported  eertiflBata  had 
been  brought  forward,  and  the  claim  for  the 
first  time  set  up  under  it,  in  July,  1833,  eigh- 
teen years  after  it  beaia  date,  that  It  could  not 
have  fumiabed  any  foundation  for  a  decree,  or 
been  evidence  of  title  worthy  of  credit.  The 
lapse  of  time,  the  silenee  of  the  claimant,  and 
her  failure  to  have  presented  it  for  confirma- 
tion, would,  under  tbe  aircitmatanoes,  have  been 
conclusive  objections  to  its  eredihility.  But 
the  existence  of  the  cUim  In  1821  is  rendered 
certain  by  the  return  of  the  surveyor-general, 
and  before  the  American  tribunals  it  has  been 
steadily  pursued. 

Furthermore,  the  presumption  that  the 
original  memorial  and  concession,  supposed  to 
have  been  on  file  in  the  government  aecretary'a 
office,  have  been  lost  or  destroyed,  is  very 
strong.  After  the  papers  were  taken  possession 
of  in  IS2I  by  the  authorities  of  the  United 
Statea,  they  were  almost  abandoned,  in  an 
open  house,  subject  to  tbe  inspection  and  depre- 
dation of  everyone;  many  of  the  filea  were  aaeu 
untied,  and  tbe  papers  scattered  about  the 
room;  tbe  doon  and  windows  of  the  house  be- 
ing open.  There  can  hardly  be  a  doubt  that 
some  of  the  papers  were  destroyed  or  lost. 

Nothing  is  therefore  found  in  the  condition 
of  tbe  office  to  rebut  the  prima  facie  presump- 
tion fnmished  by  the  secretary's  certificate,  aa 
might  be  the  caae,  had  the  papers  been  kept 
with  proper  care;  and  aapecially,  had  the  con- 
cessions Men  nombered,  and  no  number  been 


The  next  question  la,  does  the  ( 
carry  with  it  the  conditions  imposed  by  law  on 
those  having  landa  given  to  them  for  the  pur- 
poses  of  aettlementT  The  object  of  the  appli- 
cant, Mra.  Wiggins,  is  distinctly  set  forth  by 
her  memorial;  with  the  number  of  the  family 
of  which  she  was  the  head,  that  is,  five  chil- 
dren and  five  slaves,  with  herself.  By  the  regu- 
lations of  Oovemor  White,  published  in  1803, 
it  was  declared  that  to  each  head  of  a  family 
there  should  be  distributed  fifty  acres;  and  to 
the  children  and  daves,  sixteen  years  of  age, 
twenty-five  acres  for  each  one;  but  from  the 
age  of  eight  to  sixteen  years,  only  fifteen  acres 

Taking  the  alaves  and  children  all  to  have 
been  over  sixteen,  there  being  ten  of  them, 
would  have  entitled  the  applicant  to  two  hun- 
dred and  fifty  acres  on  their  account,  and  tba 
fifty  aerca  on  her  own;  which  would  have  made 
up  the  three  hundred  acre*  applied  for. 

The  same  ordinance  provides,  "That  those 
employed  in  the  city,  "if  lands  be  [*34t 
granted  to  them  for  cultivation,  by  themselves 
or  their  slaves,  it  shall  be  with  the  express 
condition  that  ha  shall  oommauee  cultivation 
Peters  14. 


Ihb  VnitK)  STAnta  t.  Wiooihv. 


all  eonceflsions  without  time  epeciSed  ahall  be 
void,  >Dd  held  «•  though  not  made,  if  granteea 
do  Dot  appev  to  tmke  poaseasion  uid  eultlvmte 
them  within  the  term  of  ail  month*. 

In  the  conc«BBion  to  Mri.  Wiggins,  no  time 
is  apeciHed  for  the  settlemeat,  and  the  govern- 
ment of  the  United  Stktea  may  t*ke  advantage 
of   the   Donperformance  of   the  condition   pre- 


omiMion.  It  atipulatea  "thAt  grant!  of  luida 
made  b7  Spain,  before  the  24th  of  January, 
181S,  ahall  be  ratlBed  and  conflrmed  to  the  per- 
sona in  poawMion  of  the  landa  to  the  aame  ex- 
tent that  the  lame  grants  would  be  valid  if 
the  teiritoriea  had  remained  under  the  domlO' 
Ion  of  Spain." 

It  waa  adjudged  bv  thia  court  in  the  eaaea  of 
Arredondo  and  Fercoeman  (S  and  7  Peten) 
that  the  words  "shall  be  ratified  and  con- 
Brmed,"  in  reference  to  perfect  titles,  should  be 
eonatnied  to  mean  "are  ratified  and  confirmed, 
in  the  present  tense.  The  object  of  the  court 
in  these  caaea  waa  to  exempt  them  from  the 
operation  of  the  eighth  article,  for  the  reason 
that  they  were  perfect  titles  by  the  laws  of 
Spain  when  the  treaty  was  made;  and  ""' 
when  the  soil  and  sovereignty  of  Florida 
ceded  by  the  second  article,  private  rights  of 
property  were  by  implication  protected.  The 
court,  in  its  reasoning,  moat  Justly  held  that 
such  was  the  rule  by  the  laws  of  nations, 
in  eases  of  conquest,  and  undoubtedly  so 
cmse  of  concession;  therefore  it  would  be  sn 
luUural  construction  of  the  eighth  article,  to 
hold  that  perfect  and  complete  titles,  at  the 
date  of  the  treaty,  should  be  subject  to  inves- 
tigation and  confirmation  by  this  government; 
And  to  reconcile  the  article  with  the  law  of  na- 
tions, the  Spanish  side  of  the  article  was  re- 
ferred to,  in  aid  of  the  meaning  of  the  Ameri- 
ean  side,  when  it  waa  ascertained  that  the 
Spanish  aide  was  in  the  present  tense:  where- 
upon the  eourt  held  that  the  implication  result- 
ing from  the  second  article,  being  accordins  to 
the  law  of  nations,  that,  and  the  eighth  article, 
were  conalateut;  and  that  perfect  titlea  "stood 
eonflrmed"  by  the  treaty,  and  must  be  so  recog- 
nized by  the  United  States  and  In  our  eonrts. 

The  aanstruction  of  the  treaty  being  settled, 
k  leading  inquiry  in  the  cases  referred  to  was, 
were     they     perfect,     nnconditioiia]     Spanish 

Fereheman's  had  no  condition  In  It;  and  the 
only  difficulty  involved  was,  whether  It  had 
been  made  by  the  proper  authority.  The  court 
held  it  had  been  so  nude. 

The  grant  to  Arredondo  and  Son  was  for  four 
leftguet  aqnare,  and  made  as  a  present  grant 
fnmi  ita  data;  with  the  anlisequent  condition 
that  the  grantees  should  settle  and  improve  the 
SSO*]  land  in  three  'years,  and  on  failure. 
tb*  grant  should  become  void:  further,  that 
tbey  should  settle  on  it  two  hundred  Spanish 
familiea;  but  no  time  was  flied  for  the  per- 
fomtanc*  of  this  condition.  Possession  was 
t*k«B  and  improvements  made  within  the 
three  yeara,  hot  the  families  were  not  settled 
mhtaa  the  oountry  waa  ceded.  This  eonrt  de- 
S*  U  ad. 


clared  that  after  the  cession  of  Florida  to  the 
United  States,  the  condition  of  settling  S]>an- 
ish  families  had  become,  probably,  impassible, 
by  the  acts  of  the  grantor,  the  government  of 
Spain;  and  certainly  immaterial  to  the  United 
States;  therefore,  the  grant  was  discharged 
from  the  unperformed  condition,  and  single. 

That  the  perfect  titles  made  by  Spain  before 
the  24th  of  January,  1818,  within  the  ceded 
territory,  are  intrinsically  valid,  and  exempt 
from  the  provisions  of  the  eighth  article,  is  the 
eatsblished  doctrine  of  this  court,  and  that  they 
need  no  sanction  from  the  legislative  or  Judicial 
departments  of  this  country. 

But  that  there  were  at  the  date  of  the  treaty 
very  many  claims  whose  validity  depended  up- 
on the  performance  of  conditions  In  consider- 
ation of  which  the  concessions  had  been  made, 
and  which  must  have  been  performed  before 
Spain  was  bound  to  perfect  the  titles,  la  a  fact 
rendered  prominently  notorious  by  the  legisla- 
tion of  Congress  and  the  litigation  In  the  oourta 
of  this  country  for  now  nearly  twenty  years. 
To  this  class  of  cases  the  eighth  article  was  In- 
tended to  apply;  and  the  United  States  were 
bound,  after  the  cession  of  the  country,  to  the 
same  extent  that  Spain  had  been  bound  before 
the  ratification  of  the  treaty,  to  perfect  them 
by  legislation  and  adjudication;  and  to  this 
end  the  goveminent  has  provided  that  It  may 
be  sued  by  the  claimants  In  its  own  courts, 
wbere  the  claims  shall  be  adjudged,  and  the 
equities  of  the  claimants  determined  and  set- 
tled according  to  the  law  of  nations,  the  stipu- 
lations of  the  treaty,  and  the  proceedings  un- 
der the  same,  and  the  Inws  and  ordinances  of 
the  government  from  which  the  claims  are  al- 
leged to  have  been  derived. 

These  are  the  rules  of  decision  prescribed  to 
the  courts  by  Congress  In  the  Act  of  1B24,  ch. 
173,  sec.  Z,  passed  to  settle  the  titles  of  Mis- 
souri and  Arkansas,  and  made  applicable  to 
Florida  by  the  Act  of  1828,  ch.  TO,  sec.  B.  By 
the  6th  section  of  the  Act  of  1824,  the  claimant 
who  has  a  decree  in  his  favor  is  entitled  to  a 
patent  from  the  United  States,  by  which  meanii 
^itable  claim  draws  to  it  the  estate  in 
the  Imperfect  claims  to  which 


B  eouital 
B.     Thesi 


the  consideration  for  the  ultimate  perfect  title, 
is  void,  unless  the  condition  has  been  performed 
in  the  time  prescribed  by  the  ordinances  of 
Spain,  was  decided  by  this  eonrt  after  the  most 
mature  consideration,  In  the  case  of  Tha 
United  States  v.  Klngsley,  12  Feters.  which  is 
the  leading  decision  upon  the  imperfect  titlea 
known  as  mill  grants,  and  which  has  been  fol- 
lowed by  alt  others  coming  within  the  princi- 
ples then  with  so  much  care  'and  accu-  [*Sftl 
racy  laid  down.  The  concession  to  Urs.  Wig- 
gins, carrying  with  it  the  conditions  incident 
to  settlement  rights  by  the  ordinances  and 
usages  of  Spain;  a  brief  notice.  In  addition  to 
what  has  already  been  said,  will  be  taken  of 
the  regulations  and  ordinances  governing  the 
case.  As,  on  the  first  point,  the  practice  of 
the  government  in  disposing  of  the  public  do- 
main, may  be  proved  by  those  familiar  with 
the  customs;  and  there  is  in  the  record  very 
satisfactory  proof  by  witneBses  of  the  laws  and 
customs  governing  the  provincial  authorities  in 
48» 
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thU  reBpettt;  tat  u  the  proof  !■  In  exact 
eordknee  with  the  pablished  ordinances  on 
■ubject,  of  course  the  written  Uw  will  be 
lied  opon. 

After  the  puuge  of  the  Act  of  1928,  it  wm 
the  opinion  of  the  Attorney -Geiieral  of  the 
United  Statee  that  it  wms  iodUpenMl ' 
correct  deciiioo  of  the  Florida  e 
the  eoort  that  a  correct  tranelation  into  the 
Engli*k  language  should  l>e  made  of  the  Span- 
ish and  French  ordinances,  affecting  the  Jand 
titles  in  that  country.  The  task  of  tranelatioK 
and  compiling  them  was  osaigned  to  Joseph  l£ 
White,  £>(].,  then  of  Florida.  The  collection 
was  accordingly  made  and  translated,  and  the 
maunscript  deposited  in  the  State  Department, 
and  Congress  was  informed  of  the  fact  by  a 
special  message  from  the  President  of  the 
United  SUtes,  of  February  llth,  1829.  2 
White's  ReeoplladoD,  9, 10.  It  was  afterwards 
pnbliahed  by  Ur.  White;  and  latterly  he  has 

Ettblished  •  aecond  and  enlarged  edition,  which 
I  the  one  referred  to  In  this  case. 
The  treaty  with  Spain  for  the  oession  of 
Florida  was  signed  2d  February,  1819:  on  the 
2Ctlt  of  NoTcmber  preceding,  the  political  and 
military  goremor  (Coppinger)    caused    to    be 

Sublisbed  an  ordinance  setting  forth  the  eon- 
itiona  00  which  conceasions  for  settlement 
claims  bad  been  issued,  obviously  with  a  view 
to  the  future  cession.  S  White's  Secopiloeion, 
2S2-eao.  From  the  ordinance,  it  appears  "That 
muoessiaiit  made  to  fOreigiien  or  natives,  of 
large  or  email  portions  of  land,  carrying  their 
documents  with  them  (which  shall  m  eertlfl- 
cates  issued  by  the  secretary),  without  having 
cultivated  or  even  seen  the  lands  granted  to 
them,  such  concessions  are  of  no  value  or  ef- 
fect, and  should  be  considered  as  not  made, 
because  the  abandonment  has  been  voluntary, 
and  that  they  have  failed  in  complying  with 
the  conditions  prescribed  for  the  encouragement 
of  population:  "and,  therefore,  there  Is  no 
reason  why  they  should  not  revert  to  the  claas 
of  public  lands,  making  null  the  titles  of 
sion  which  were  mods  to  them. 

Ten  years  had  been  the  time  required  tor 
cultivation  and  occupation;  this  rule  was  not 
rigidly  adhered  to,  but  the  titles  were  perfected 
in  tome  instanoes,  where  valuable  Improve- 
ments had  been  made,  and  the  occupation  had 
been  short  of  ten  years;  the  governors  takinj 
into  consideration  the  distur^d  state  of  tht 
oonntry.  These  exceptions  were  abatements  of 
the  general  rule,  requiring  ten  years'  cultiva 
tion  and  occupation:  as  Mrs.  Wiggins,  however 
never  cultivated,  or  occupied  the  land  claimed, 
SSa*]  she  took  no  interest  under  the  'rule,  or 
any  exception  made  to  it ;  and  it  is  free  from 
doubt,  hod  Spain  continued  to  govern  the  euun- 
try,  no  title  could  have  been  made  to  her,  nor 
can  any  be  claimed  from  the  United  States,  as 
successors  to  the  rights  and  obligations  of  Spain. 

It  is,  therefore,  ^judged,  that  the  decree  be- 
low be  reversed,  and  the  petition  dismissed. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  reoord  from  the  Superior  Court  for 
the  District  Af  East  Florida,  and  was  argued 
by  oounsel;  on  consideration  whereof,  It  is  now 
here  ordered  and  decreed  by  this  court  that  the 
decree  of  tha  said  Superior  Court  in  this  cause 
4t« 


GAIUS  KIBBE,  Defendant  in  Error.' 


Action  of  ejeetment  In  the  Btste  court  o(  Ala- 
bama for  B  lot  of  eround  In  tbe  city  of  Mobile. 
The  plilDtiS  claimed  tha  title  to  the  lot  under  an 
act  of  CoDireu,  and  the  decision  of  the  tltate 
court  was  a«a]nat  tha  rlxbt  and  title  so  set  up 
and  claimed.  A  writ  of  error  was  prosecuted  to 
the  Supreme  Court  of  Alabama.  It  was  held  that 
thla  cue  was  embraced  ij  tlie  2Stli  sectioD  of  iIm 
JadlelaiT  Act  of  1780,  wblcb  ilvaa  tbli  court  JiiiIh- 
dletlon  to  revise  the  JudpneDt  of  the  Bute  court 
lo  sacii  cases. 

Ths  act  of  Coaaress  nnder  wblch  title  was 
dslmed,  belu  a  pmate  act.  and  for  tbe  benedt 
of  the  dt;  ^Uoblle  and  certain  lQdJi-:tluu1a.  It  Is 
fair  to  presome  It  was  passed  witb  reference  to 
the  paitlcnlar  dalme  of  Individuals,  sad  tbe  situa- 
tion of  tha  land  embraced  In  tha  law  at  the  llmt  U 

A  lot  of  iroond  was  granted  bf  the  Bpanlsb  lov- 
emmant  of  Florida,  In  1802.  to  Forbes  A  Corn- 
pan;,  In  the  citf  of  Heblla.  wblcb  was  sftenvards 
cooQnned  bj  toe  commissioners  of  tbv  United 
States.  Tbe  lot  cranted  was  elghtj  feet  In  tmot, 
and  three  hundred  and  four  feet  lo  depib,  bonnded 
on  the  east  bj  Water  Street  This  wblle  tbe  Span- 
Isb  eoveroment  bsd  possession  of  tbe  tiTrlLory, 
was  known  as  "a  water-lot."  In  front  of  tbe  lot 
wss  a  lot  wblch,  at  the  time  of  the  Ei'snt  of  tba 
lot  to  Forbes  A  Compsny,  was  covered  by  tbe 
water  of  the  bar  and  river  of  Mobile,  tbe  blgb 
tide  flowlDg  over  It;  and  It  was  sepurated  from 
Forbes  A  Compati]''E  lot  b;  Water  Street.  It  waa 
afterwards.  In  part,  reclaimed  bj  Lewis,  wbo  had 
BO  title  to  It,  sod  who  was  afteraurdi  driven  off 
br  one  of  the  firm  of  Forbes  A  Company.  A 
blackimltb's  sbop  was  then  put  on  the  lot  Iit  him : 
end  Lewla.  again,  bv  proceedlnn  at  law.  ob- 
taloed  poBsessloa  of  tha  blHcksmlth's  sbop.  It  not 
balng  his  Improvement.  Tbe  Improvtiu'Dt  was 
Unt  made  In  1823.  Tbe  Spaalsb  governor.  In  1X09, 
after  the  Lonlalana  Treaty  ot  1S03.  and  before 
the  territory  weaf  -*  "■-  '■—■"•■ -'- 


full   possession   of   the   tTnlled    Rtatea.    rL-fuspd    to 

cr-' —  ■"■ '"■— luse  of  the  want  of  Improvp- 

n  In  lS:f4,   Congress  passed 


rhleb    I 


:    Spsnlsb    govern- 


bai 

■a me.  In  wblcb  case  the  lot 

i  on  act  tor  t^e  relll-f  of 
!,  b7  which  the  lot  uraoted 
meat  of  IBOB  was  glvp"  •" 
Igfats  of  third  persona  : 


1  the  heirs 


Forbvs  A  CompaoT 


United  BtstFS  o:.  ._, 

t  tbe  lot  iTlng  east  of  tbe 
-f   tbe  SpsBlsh  govemment  [a 


Non.— That  domlnl 

or  ceded  territory  does 

to  propertr  of  IndlvldiislSi 

a.  iL 


a  prevented  alt- 


icqulred  over  cooqnereA 
devmt  the  vested  rights 
— 'o  B  L.  od.  D. 


Tax  Lbssu  ov  Foixabd'b  Hxnw  t.  Eibbk. 


Forbca  *  CaapaDf ;  thst  the  Act  at  Cancnw  of 
1834  did  net  T«t  the  title  In  tli«  tot  citt  of  tbe 
lot  srantrd  Id  ISO!  Id  Forbri  k  Company :  apd 
tkat  the  belra  at  Pal  lard,  UDder  the  £d  uctlOD  of 
tbe  Act  or  iHH,  irbleb  eieepted  tram  the  zniDt  to 

tbe    eJtr    ol    UoblLe.    etc.,    lots   held    under    " 

n>Dti"  tram  tbe  SpaaUb  jnTernmant,  aod  \ 

Ue  Act  at  Congreu  ot  1839.  were  entitled  to  tbe 
■    1  In   1S09,   by  tbe   Bpaalib  BOTenn"-  " 


Will) 


gnatet 
llam  !•{ 


■ollard. 


tloD,  whcD  applied  t< 


nade.     Tbe  tetrltoi-r  bid  been  ceded  to  the  United 
■|e    LoulBlnntt    "       '        -    -     - 
-    1  i 

tog'thig  time,  Siialn  eoDtmued  to  lisue'eTTdrDce* 


Btatei   bT   tbr 

aDCDceofa  dl.^_ _  _.  _        _       , 

UDC,  had  remained  !d  tbe  poaacMlon  of  SpalD.  Dor 


.  crlptloD,    aa    contradlatlDgulabed    trom 
tbOH  Isiiied  before  tbe  eeealOD. 

Tbe  time  when  tbe  Spaolab  ■DTamment  had  the 
'^wer"  to  erant  iHnda  Id  the  tenitoir,  bT  eTerj 
reaeoDabli-  Intendmeot  of  tbe  Act  ot  Congreas  of 
1824.  must  bare  Iwen  Bo  dpdtniated  with  refereoce 
to  thf  eilallog  elate  ot  tbe  lerrltDi7,  u  b^'Cween 
tbe  United  SUlpa  and  Spain;  tbe  right  to  tbe  ter- 
ritorj  bplD^  In  the  United  Statee,  and  tbe  oosscs- 
■loD  la  fpnln.  The  langnage,  "during  the  time  at 
which  Soain  bad  the  power  to  grant  Ihe  »ame," 
was.  under  anch  clrcuniBtancea,  Tecjr  appropriately 
applied  lo  the  cB'e.  It  could  with  ne  praprlety 
haTe  been  applied  to  the  cane  It  Spain  had  fall  do- 
tnlDlan  orer  the  terrlcors'.  b;  tbe  ddIod  ot  the  right 
Ud  tbe  poBBeaslon,  and,  tn  thU  rlew,  It  l>  do  forci-d 
iDterprclnllon  of  tbe  word  "power,  to  consider  It 
bere  ani-d  aa  Importing  an  Imperfect  right,  and 
diarinirulNhed  from  complete  lawful  authoritj. 

Tbe  Act  of  Congreae  ot  2Slh  March.  1BI2.  ap- 
polntlnR  commlsHlonera  to  ascertain  the  tlllea  and 
claims  to  I  an  da  on  the  east  aide  of  the  Hlsalaslppl, 
■nd  weat  side  ot  tbe  Ferdldo.  and  falling  witbin 
tbe  cession  ot  France,  embraced  all  claims  ot  this 
description.  It  eilended  to  all  claims,  by  rlrtac  ot 
•uy  gmnt.  order  of  anrrey,  or  other  eTidence  ot 
claim,  whntsneicr.  derlTed  from  tbe  French,  Brit- 
ish, or  )^panl<ih  EOverDments ;  and  the  reports  of 
the  commlssloneni  sbo*  that  erldence  of  claims  ot 
warions  rtc-crlptlnns.  Issued  by  Spanish  authority 
down  to  ]R10.  come  nnder  their  eiamlnatlon.  And 
the  leglslstlon  of  Congreaa  shows  many  lawa 
passed  conllrming  Incomplete  titles.  orlglDatlng 
after  the  date  ot  the  trenty  betweeo  France  and 
Bptin,  at  nt.  Ildetonso.    Sncb    '  '  '  '  ~ 

not  beyond   the  rea  "       "   ~ 
tboDeb  It  may  reqi 


rtalDl* 


tbis   gull. 

Tbe  Jadement  of  the  Supreme  Conrt  «t  the 
tTnUed  States.  In  a  ease  brought  hy  writ  ot  error 
to  a  court  of  a  State,  must  be  eonllned  to  the  er- 
ror alleced  Id  the  decision  ot  tbe  State  eonrt  upon 
the  congtructloD  ot  the  act  of  CoDgrcM  before  the 


IN  error  to  tbe  Suprems  Court  of  tke  Btote of 
Alabama. 
In  the  Circuit  Court  for  the  Countj  of  Mo- 
bile, State  of  Alabama,  an  action  of  ejectment 
for  A  lot  of  KTound  situated  la  the  citf  of  Mo- 
bile wai  Instituted  by  the  plaintiffs  in  error, 
and  was  afterwards  removed,  by  change  of 
venue,  to  the  Circuit  Court  for  the  Countj  of 
Baldwin.  11  was  tr^ed  before  a  jury  in  that 
court,  and  on  the  trinl  the  plaintiffa  filed  a 
bill  of  exceptions  to  the  charge  of  the  court. 
A  Terdict  and  judi;ment  were  givan  for  the  de- 
fendsnt.  From  this  judgment  of  the  Circuit 
Court  the  plaintitTs  prose^ited  a  writ  of  error 
to  thf  Supreme  Court  of  the  State  of  Alabama, 
and  the  jiidjrinent  of  the  Circuit  Court  in  favor 
of  the  defendant  wu  affirmed  by  the  Supreme 
Court. 

10  Ij.  od. 


I  The  plaintiffs  prosecuted  thta  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  under 
the  iSth  section  of  the  Judiciary  Act  of  1T80. 
'  "The  following  Is  the  hill  of  exceptions  filed 
by  the  plaintiffs,  on  the  trial  of  the  cauaa  Id 
the  Circuit  Court  of  the  County  of  Baldwin: 

On  the  trial  of  tbis  cause  at  the  above  term, 
the  plaintiffs,  to  maintain  tbe  issue  on  thdr 
part,  gave  in  evidence  an  instrument  signed  by 
Cayetana  Perez,  written  in  the  Spanish  lan- 
guage, a  translation  of  which  U  hereto  aa- 
nexed,  aa  part  of  this  bill  of  exceptions,  but 
which  Instrument  was  shown  to  have  been  re- 
ported againat  and  rejected  by  tbe  eommia- 
stoners  afipointed  by  the  United  States  govern- 
ment to  inveatigate  and  report  on  such  mat> 
ters,  because  of  the  want  of  improvement  and 
occupancy.' 

■[The  Spanish  grant,  translated.  ['SftS 

"Mr.  Commandant: 

"William  PoUard,  an  inhabitant  of  tbe  dll- 
trict,  before  you,  with  all  respect  reprcaenti: 
That  he  has  a  mill  established  upon  bis  plan- 
tation, and  that  he  often  comes  to  this  place 
with  planks  and  property  from  it,  and  that  be 
wishes  to  have  a  place  propitious  or  saitable  for 
the  landing  and  safety  thereof;  and  that  hav- 
ing found  a  vacant  piece  at  the  river  side,  be- 
tween the  ohatmel  which  fa  called  "John  Forbes 
i.  Company's,"  and  tbe  wharf  at  this  place,  he 
petitions  you  to  grant  said  lot  on  the  river 
bank,  to  give  more  facility  to  hla  trading,  a 
favor  be  hopes  to  obtain  of  yon. 

"William  Pollard." 

'Mobile,  nth  December,  IS09." 

Mobile,  12th  December.  IBOS. 

I  grant  the  petitioner  the  lot  or  piece  of 
ground  he  prays  for,  on  the  river  bank,  pro- 
vided it  be  vacant.  Cayetano  Perec] 

They  further  gave  in  evidence  an  Act  of 
Congress  passed  on  the  26th  day  of  May,  1824, 
entitled  "An  Act  granting  certain  lota  of 
ground  to  the  corporation  of  the  city  of  Mobile, 
and  to  certain  individuals  of  said  city."  They 
further  gave  in  evidence  an  Act  of  Congress 
paMod  July  2d,  1S36,  entitled  "An  Act  for  the 
relief  of  William  Pollard's  heirs."  They  then 
gave  In  evldettce  a  patent,  dated  the  14th  day 
of  March,  1837,  Issued  in  pursuance  of  said  A^ 
of  Congress  i>t  the  £d  of  July,  1B30,  which  pat- 
ent embraced  the  premises  in  qnestion.  The 
plaintiffs  further  proved  that  tn  the  year  IBIS 
or  1814,  some  wreck  and  driftwood  mu  re* 
lie  place  where  the  premlaes  la 
question  now  are,  by  the  hands  of  William 
Pollard,  tbe  grantee.  The  defendant  pLve  in 
evidence  a  Spanish  grant,  dated  Sth  of  Jane, 
1602,  to  John  Forbes  A  Company,  for  a  lot  of 
ground,  for  eighty  feet  front  on  Royal  Street, 
with  a  depth  of  three  hundred  and  four  feet  to 
the  east,  and  bounded  on  tbe  south  by  Govern- 
ment Street;  whioh  grant  was  recognized  aa  • 
perfect  title,  and  so  confirmed  by  act  of  Con- 
Attached  to  the  original   grant  r--  ' 


Clerk;  a  copy  of  which  is  the  following: 

(Proceedings    of    the    eommissionera. 

l.and  OtTiee,  Jackson  Court  House. 

CommlBsioner's   Report,  No.  2;  Certiflcate.No.  S 

In  pursuance  of  the  Act  of  Congress,  paaaed 

I  the  3d  of  March,  1819,  entitled  "An  Act  for 

«tl 


ScFUMB  Ooinn  or  thi  Uitmo  Statu. 


ftdjnatiog  tha  claiiiiB  to  land,  and  eetwblishtng 
Und  offlcei  in  the  district  eaat  of  the  Inland  of 
OrleuiB,"  we  certifj  that  the  claim  No.  3,  in 
the  report  of  the  commiBsionera,  numbered  2 
(claimed  bj  John  Forbes  &,  Companjr,  original 
daiffiattt,  Panton,  Leslie  t  Company,  ia  recog- 
nised bj'  the  said  act  as  valid  a^init  any 
claim  on  the  part  of  the  United  Statei,  or  rigbt 
S56']  derived  'from  the  United  SUtes;  Ihs 
aaid  claim  being  for  eighty  feet  In  front,  and 
three  hundred  and  four  in  depth,  area  24,320 
feet,  situate  in  the  town  of  Mobile,  and  claimed 
by  virtue  of  Spanish  grant  executed  by  J.  V. 
Morales,  and  dated  9th  of  June,  1802. 

Given  under  our  hands  thla  8th  day  of  Jan- 
uary, 1820.        W.  Barton,  Register. 

Wm.  Bamett,  Receiver,  P.  H. 

Attest,  John  Elliott,  Clerk.] 

A  map,  or  diagram,  indicating  the  property 
claimed,  as  well  as  that  covered  by  the  above 
grant,  with  other  lots,  streeta,  etc.,  was  sub- 
mitted to  the  jury,  and  Ib  to  make  a  part  ol 
the  bill  of  exception,  by  agreement  between 
the  counsel  of  the  partiea. 

Aeooruing  to  that  map  and  the  proof,  the  tot 
■ued  for  ia  east  of  Water  Street,  and  also  im- 
mediately is  front  of  the  lot  conveyed  by  the 
above-mentioned  grant  to  John  ForbM  &  Com- 
pany, and  only  separated  from  It  by  Water 
Btreet.  The  proof  showed  that,  previous  to 
1819,  then,  and  until  filled  up,  a*  after  stated, 
the  lot  elaimed  by  plaintiSs  was  at  ordinary 
high  tide  covered  with  water,  and  mainly  so  at 
all  stages  of  the  water;  that  the  ordinary  high 
water  flowed  from  the  ea«t  to  about  the  midair 
of  what  is  now  Water  Btreet,  as  indicated  oi 
the  map  referred  to,  between  the  lot  claimed  by 

JlaJntiffs,  and  that  covered  by  the  grant  to 
ohn  Forbea  ft  Company.  It  was  proved  that 
John  Forhe*  A  Company  had  been  In  possetsti 


It  waa  proved  that,  in  the  year  1823,  no  one 
l>eing  then  in  possession,  and  the  same  being 
under  water,  Curtis  Lewis,  without  any  title 


r  claim  under  title,  took  possession  of,  and 
filled  np  east  of  Water  Street,  and  from  It 
eighty  reet  east,  and  thirty-iix  or  forty  feet 
wide,  BUlng  ap  north  of  Government  Btreet  and 
at  the  comer  of  the  same,  and  Water  Street-, 
that  Lewis  remained  In  poasesslon  about  nine 
mootha,  when  he  was  ousted  In  the  night  by 
James  Inuerarity,oneof theflrmof JohnForbea 
ft  Company)  who  caused  to  be  erected  a  amith- 
ihop,  and  from  whom  Lewis,  some  time  after 
rogainad  possession  by  legal  process,  and  re- 
tamed  it  till  he  ctmveyed  the  same.  Proved, 
that  when  said  Lewis  took  possession.  Water 
street  at  that  place  could  be  passed  by  carta, 
and  was  common.  The  defendant  connected 
himself,  through  conveyances  for  the  premises 
In  controversy,  with  the  said  grant  to  John 
Forbes  ft  Company,  also,  with  toe  said  Curtis 
Lewis,  also,  with  the  mayor  and  aldermen  of 
the  city  of  Mobile;  from  each  of  which  soureea 
his  title,  if  any,  was  derived  by  deed. 


Church  Street  and  North  Boundary  Street;  thia 
waa  all  the  evidence  introduced  on  the  trial. 
On  Uiis  evidenee,  the  court  charged  tfa«  Jury 


that  if  the  lot  conveyed  as  above  to  Jobs 
Forbea  ft  Company  by  the  deed  aforesi^ 
■was  Icnown  as  a  water-lot  under  the  ['SST 
Bpaniah  govemmeot,  and  It  the  lot  claimed  by 


The  court  further  char^  the  jury,  it  waa 
immaterial  who  made  the  improv^ents  on  tlw 
lot  on  the  east  aide  of  Water  Street,  being  the 
one  in  dispute;  that  by  the  said  acts  of  Con- 
gresB,  the  proprietor  of  the  lot  on  the  west  sida 
of  Water  Street,  known  as  above,  was  entitled 
to  the  lot  on  the  east  aide  of  it.  To  which 
charges  of  the  court  the  plaintiffs,  by  their 
counsel,  excepted,  and  this  was  ugned  and 
sealed  as  a  bill  of  exception." 

The  ease  was  argued  by  Mr.  Test  and  Hr. 
Webster  for  the  plaintiffs  in  error,  and  by  Mr. 
Key  for  the  appellee. 

For  the  plaintiff  in  error  it  was  contended 
that  the  eharge  in  the  Circuit  Court  of  Baldwiu 
County,  waa  erroneous,  and  the  iudfroent  of 


the  Superior  Court  of  Alabama  ■ 


luTd  be  r 


1.  Because  plaintiff  had  a  good  title  under 
his  original  grant,  the  eonfirmatioa  thereof  by 
the  Act  of  0)ngTess  of  the  2d  July,  1836,  and 
the  patent  Issu^  in  pursuance  thereof. 

2.  The  construction  put  by  the  judge  who 
tried  the  cause  on  the  Act  of  May  2StE,  1824, 
was  not  the  true  oonstmction  of  that  act. 

3.  The  said  charge  to  the  Jury  was  not  war- 
ranted by  the  evidence  sat  forth  in  the  said  hill 
of  exceptions. 

The  counsel  for  the  plaintiffs  In  error  stated 
that  the  question  in  the  case  was  whether  the 
grant  to  Forbes  ft  Company,  dated  9th  June, 
1802,  which  had  been  confirmed  by  the  com- 
missioners of  the  United  States  on  the  8th  of 
Janua^,  1820,  conveyed  the  lot  in  front  of  the 
lot  of  Forbes  ft  Company,  which  is  now  claimed 
by  Pollard'a  heirs. 

1.  The  plaintifTa  had  a  good  and  valid  title 
to  this  lot.  They  rely  on  the  provisions  of  the 
Act  of  Congress  of  1826.  They  do  not  claim 
as  riparian  proprieton. 

Pollard  was  in  possession  of  the  property,  as 
is  shown  by  the  Act  of  Congress  of  1826;  and 
the  patent  to  him  was  granted  under  that  law. 
The  patent  is  the  highest  evidence  of  title,  and 
the  court  will  not  look  beyond  or  behind  U. 

If  the  original  grant  by  Governor  Cayetano 
Perea  waa  of  no  value,  yet  the  Act  of  1838  gave 
it  life,  and  made  it  a  legal,  valid,  and  indisput- 
able title,  against  any  equitable  title;  and  tha 
defendants  have  nothing  out  an  equitable  title. 
(Sted,  the  Act  of  Congress  of  the  session  of 
1836,  1637. 

The  defendants  claim  under  an  act  of  Coa- 
gress  granting  certain  tote  to  the  city  of  Mo- 
bile. 3  Story's  Laws  U.  8.  2071.  A  proper  con- 
struction of  this  law  negstivea  this  claim.  The 
law  gives  a  title  "to  what  is  now  {*SKS 
called  a  water-lot;'*' not  to  what  were  called 
'water-lots"  by  the  Spanish  law. 

Under  the  Spanish  laws,  grants  were  extend- 
ed into  the  river;  and,  no  Wfter^la  were  grant* 
Petcra  1*. 
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«d  ohImi 

■pwially  deaciibittg  the  lot  to  b«  a  wkter-lot. 

The  grmnt  of  the  lot,  b7  the  Act  of  1836,  nx- 
ognuet  the  lot  for  which  the  plaintiffs  In  error 
contend  as  k  lot  under  a  "new  grant"  of  the 
Spauiah  government;  and  the  lot  1b  given  to 
the  hein  of  Pollard,  the  leaiora  of  the  plun- 
tifTa  in  error.  The  defendants  claim  under  the 
Act  of  OoDgreea  of  1824;  and  the  Act  of  ISSfl 
la  a  le^alative  construction  of  that  act. 

The  juriidletlon  of  the  court  in  this  case  de- 
Mnda  upon  the  question  whether  an  act  of 
CongreBt  has  been  miieonstrued  bf  the  Bu- 
preme  Court  of  Alabama.    Haa  this  been  soT 

It  has  been  said  that  the  original  grant  bT 
tke  Governor  of  Florida  has  been  treated  witD 
■corn,  and  to  of  no  value.  That  grants  of  this 
daacription  having  been  for  lands  within  thi 
torritory  claimed  by  the  United  States,  under 
the  Cession  Treaty  of  Louisiana,  have  always 
been  disregarded.  This  is  not  so.  Congress 
have  in  more  than  a  thousand  Instances  re- 
spected and  confirmed  such  titles. 

In  regard  to  the  contest  between  tbe  United 
States  and  Spain,  under  the  Louisiana  Treaty, 
relatire  to  the  lands  lying  west  of  the  River 
Ardldo,  possession  of  those  lands  was  not  ob- 
tained until  1S23.  The  condition  of  a  country 
between  the  time  H  has  been  ceded,  and  the 
time  when  it  is  taken  possession  of,  la  deter- 
mined by  the  law  of  nations.  The  rule  of  that 
taw  is  that  nothing  Is  changed  until  posseision 
ll  talcen  of  tbe  country. 

It  ia  not  admitted  that  Congress  could,  be- 
fore the  United  States  took  possession  of  the 
country,  pass  laws  abrogating  tbe  established 
laws  of  Spain.  Governments  are  of  all  others 
the  parties  on  which  the  laws  of  the  country, 
whicD  may  have  acquired  the  country  by  trea- 
ty, do  not  operate  iMfore  they  are  in  possession. 

It  has  often  been  decided  in  this  court  that 
tbe  government  which  ia  in  possession  of  a 
country  may  make  grants.  In  the  case  of  Tha 
State  of  Rhode  Island  v.  The  State  of  Connee- 
tiont,  12  Peters,  T48,  the  cojrt  say:  "When  a 
territory  to  acquired  by  cession,  or  even  eoa- 
qneat,  the  rights  of  the  inhabitants  to  prop- 
mrtj  are  reepeeted  and  sacred.  Grants  of  land 
by  a  government  de  facto,  of  parts  of  a  dto- 
pnted  territory  in  Its  possession,  are  valid 
atgainat  the  State  whloh  had  the  right.  8  Wheat. 
SOB;  12  Wheat.  63S;  9  Peters,  712;  B  Peters, 
«4S;  »  Peters,  139;  10  Peters,  330,  T18. 

Tha  Act  of  Congress  of  ISM  speaks  of  and 
relates  entirely  to  past  caaea.  See  Act  of  24th 
llardi,  1804,  see.  14.  It  declares  the  Utles  re- 
ferred to  in  it  to  have  been,  and  to  be,  null  and 
vdd.    I^nd  Laws,  BOO. 

There  Is  no  objnAion  to  the  title  of  the  plain- ' 
tiffs  in  error,  on  the  ground  that  It  was  not 
oonJIrmed  by  the  commissioners  of  the  United 
S5I*]  'States.  Their  decision  does  not  dto- 
Affirm  tbe  title.  After  the  rafnsal  of  tbe  com- 
mtoaioners  to  allow  it,  •■  action  may  be 
bron^t  upon  It. 

Was  the  grant  refused  by  the  commissioner* 
because  of  the  provtotons  of  tbe  treaty  for  the 
oesaion  of  Louisiana!  The  commiBsioners  say 
ft  was  refused  '^cause  of  the  want  of  proof  of 
eoltivation  and  occupation."  Qrants  made  after 
tbe  treaty  have  been  confirmed  In  many  casaaj 
among  tMm  a  grant  to  Forbes  &  Comn«aj, 

f  U  9*. 


There  was  a  title  in  tbe  heirs  of  PoUard 
under  the  grant,  but  the  Supreme  Court  of 
Alabama  decided  upon  the  Act  of  Oongress  of 
18Z4.  The  grants  made  after  the  treaty  have 
been  so  often  confirmed  that  the  circumstanoe 
shows  what  was  meant  in  the  act  of  Congress 
under  which  the  plaintiff  in  error  claims  by 
"new  granta."  "New  yrants"  referred  to  the 
period  of  tbe  treaty.  ^Hie  treaty  was  an  epoch 
from  which  grants  were  charactertoed  as  new 
grants. 

Tbe    grant    to    Forbes   &   Company,    noder 


la  nowhere  said  to  go  to  tbe  river.  Thus,  if 
a  riparian  right  is  claimed,  at  the  oommon  law, 
it  la  negatived  bv  the  description  of  the  lot- 
The  grantees  are  limited  to  tbe  feet  and  inches 
stst^  in  the  grant,  and  have  no  claim  to  say 
the  grant  extenda  to  high  water-mark. 

The  Act  of  Congress  of  1824  sbowa  that  tbe 
granta  by  the  Spanish  government  did  not  give 
riparian  rights.  If  the  grantees  had  such 
rights,  why  apply  to  Congress  to  allow  them! 
The  plaintiffs  la  error  had  an  equitable  title 
before  1824,  which  should  have  been  protected. 
The  subsequent  act  gave  them  a  legal  title. 

The  Courts  of  Alabama  have  misconstrued 
the  acta  of  Congress.  A  construction  has  been 
given  to  the  Act  of  1824  which  rldea  over  the 
title  of  the  lessors  of  tbe  plaintiffs  in  error,  and 


lota  which  belonged  to  a 

the  city  of  Mobile;  but  tbe  first  section  of  the 

act  takea  no  title,  equitable  or  legal,  from  uy- 

The  construction  of  the  2d  section  of  the  Act 
of  1824,  which  is  claimed  for  the  defendant,  to 
such  as  will  take  away  the  property  of  an- 
other person.  That  construction  la;  If  you 
find  an  improved  lot,  give  It  to  the  person  who 
has  au  improved  lot  above  it;  thus  giving  the 
lot  to  one  who  had  no  agency  in  the  improve- 
ment. This  ia  against  the  grammatical  con- 
struction of  the  Uw,  and  against  the  just  in- 
tention* of  the  national  Legislature.  This  will 
not  be  anstained  by  tbe  court,  unless  they  will 
allow  one  person  to  take  tbe  property  of  an- 
other without  compensation,  and  Utat  tbe  fair 
grammatical  construction  of  the  law  ahall  be 
disregarded.  The  object  of  tbe  law  of  1884  we* 
to  give  lots  not  granted  by  tbe  Spanish  govern- 
ment, after  theXouUiana  treaty,  styling  such 
concessions  "new  grants"  to  the  persons  men- 
tioned in  the  acts.  'Vew  grants"  were  ex- 
cepted, and  were  left  to  tlie  l^islatlon  «f 
Congress. 

*Mr.  Key,  for  the  defendanta.  {'ICO 

Hie  case  present*  but  few  point*  for  the 
consideration  of  the  court.  It  I*  admitted,  on 
the  part  of  the  plaintiffs  in  error,  that  In  1824 
tne  legal  title  to  the  lot  In  controversy  was  in 
tbe  United  States.  If  thu  wa*  so,  bv  the  Act 
of  Congress  of  1824  It  became  rested  In  the  de- 
fendants. Before  1B24,  the  defendants  had  an 
equitable  title,  which  was  made  a  perfect  legal 
title  by  that  act. 

By  the  decisions  of  thto  court,  in  Foster  and 
Elam  V.  Neilson,  2  Peters,  263,  and  Garcia  v. 
Lee,  12  Peters,  611,  Spanish  grants  made  for 
any  part  of  the  territory  west  of  the  Perdido, 
after  tbe  Treaty  of  IBOl  with  Fraaoe,  by  which 
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LonlaUn*  in»  enl«d  to  the  United  Btit«a,  ara 
declared  void.  No  equitable  title  under  the 
BptiniBh  grant,  made  after  1S03,  could  eziat 
Against  the  United  Btftteg. 

The  whole  question  between  the  parties  in 
this  cmse  depends  on  the  Act  of  Congress  of 
1824.  It  h  to  be  admitted  that  if  this  act  is 
applicable  to  the  title  of  the  plaintiffs,  the  title 
is  complete.  If  the  title  they  claim  is  within 
the  exception  of  that  act,  why  aak  or  talce  a 
title  under  the  Act  of  1836  T 

The  title  of  the  defendants  Is  under  a  Span- 
ish n'ant  of  IBOS,  which  has  been  confirmed  by 
ttte  United  Btates.  The  grant  was  for  ground 
to  which  the  lot  claimed  by  the  plaintiffs  in 
WTOr  was  an  accretion.  After  the  Treaty  of 
IBOS,  the  riparian  rights  by  the  common  law 
gare  the  right  to  this  lot  to  Forbes  &  Com- 
pany. Whatever  was  the  Spanish  law  before 
the  treaty,  afterwards,  the  common  law  pro- 
vailed. 

A  just  conEtruction  of  this  Act  of  1824  gives 
the  lot  to  the  defendants,  and  the  judgment  of 
the  Supreme  Court  of  Alabama  should  be  sus- 
tained Dy  this  court. 

Ur.  Justice  Tbompsoa  delivered  the  opinion 
of  the  court: 

The  writ,  of  error  in  this  caae  brings  up  the 
record  of  the  final  judgment  of  the  Supreme 
Court  of  the  State  of  Alabama.  This  case  is 
brought  here  under  the  25th  section  of  the 
Judiciary  Act  of  1780;  that  court  being  the 
highest  court  of  law  in  that  State  In  which  a 
decision  cou>d  be  had.  It  was  an  action  of 
•jeotment,  brought  to  recover  possession  of  a 
lot  of  land  in  the  city  of  Mobile.  Upon 
the  trial  of  the  cause,  the  plaintiff  claimed  title 
to  the  premises  in  question  under  an  act  of 
Congress,  and  the  decision  in  the  State  court 
was  against  the  right  and  title  so  set  up  and 
elalmed.  It  is,  therefore,  one  of  the  cases  em- 
braced In  this  section  of  the  Judiciary  Act, 
which  gives  to  this  court  jurisdiction  to  revise 
the  judgment  of  the  State  court. 

The  act  under  which  title  was  claimed  was 
paased  on  the  Eflth  of  May,  1824  {T4knd  I'ws, 
eSS],  granting  certain  lots  of  ground  to  the  cor- 

K ration  of  tbe  city  of  Mobile,  and  to  certain 
lividuals  of  that  dty.  Although  the  judg- 
aent  of  thia  court  must  be  confined  to  the 
•rror  alleged  in  the  decision  of  the  State 
S6I*]  court,  upon  the  construction  *of  the  act 
of  Congress  under  which  title  was  claimed,  it 
beeomes  necessary,  to  the  right  understand ing 
of  the  act  which  was  drawn  in  i]uestion,  to 
look  at  the  state  of  facts  appearing  on  the 
TMord.  It  being  a  private  act,  for  the  benefit 
of  the  city  of  Mobile  and  certain  Individuals, 
it  is  fair  to  presume  it  was  paued  with  ref- 
erence to  the  particular  claims  of  such  indi- 
viduals, and  the  situation  of  the  land  embraoed 
within  the  law  at  the  time  it  was  paased. 

These  facts,  aa  they  appear  on  the  record, 
are  briefly  aa  follows:  On  the  trial  the  plain- 
tiff gave  in  evidence  an  instrunient  signed  by 
Cayetano  Peres,  dated  at  Mobile,  the  lEth  day 
of  December,  in  the  year  1809,  purporting  to  be 
a  petition  of  William  Pollard,  for  a  certain  lot 
of  ground,  which  is  described  as  vacant,  at  the 
river  side,  between  the  canal,  which  is  called 
John  Forbes  A,  Company,  and  the  wharf  of  this 
place,  correaponding  in  desoription  with  the 
4t4 


location  of  the  lot  in  qncfttlon:  and  a  grant 
accompanying  the  petition,  in  tieta  words:  "I 
grant  the  petitioner  the  lot  or  piece  ol'  grotnid 
he  prays  for,  on  the  river  bank,  provliled  it  ba 
vacant;"  which  grnnl  was  rejpclfd  iiy  the 
comraissionerB  appointed  by  thf  governoient  of 
the  United  States  to  inveBli;;ate  and  report  up- 
on such  claims,  because  of  the  want  of  im- 
provement and  occupation  of  the  lot.  The 
defendant  gave  In  evidence  a  Spanish  grant, 
dated  the  9th  of  June,  in  the  year  1802,  to 
John  Forbes  k,  Company,  for  a  lot  of  ground 
eighty  feet  front  on  Roy  a!  Street,  with  a 
depth  of  three  hundred  and  four  feet  to  the 
east,  and  bounded  on  the  south  by  Government 
Street;  which  grant  was  recognized  by  the 
commlBsioners  a«  a  perfect  title,  and  so  con- 
firmed by  Congress.  A  map  or  diagram  is  re- 
ferred to  in  the  record,  by  which  it  appears  that 
the  lot  sued  for  Is  east  of  Water  Street,  and 
immediately  in  front  of  the  lot  conveyed  by 
the  above-mentioned  grant  to  John  Forbes  i, 
Company,  and  only  separated  from  it  by  Water 
Street.  It  appeared  m  evidence  that  previoua 
to  the  year  1816,  and  until  filled  up  by  Curtis 
Lewis,  the  lot  in  question  was,  at  or^nary 
high  tide,  covered  with  water,  and  mainly  ao 
at  all  stages  of  the  tide.  That  the  ordinary 
high  water  flowed  from  the  east,  to  about  the 
middle  of  what  is  now  Water  Street.  It  was 
proved  that  John  Forbes  &  Company  had  been 
in  possession  of  the  lot  granted  to  them  since 
the  year  1802;  and  that  said  lot  was  known 
under  the  Spanish  government,  as  a  water-lot; 
no  lota  at  that  time  existing  between  it  and 
the  water. 

In  the  year  1833,  no  one  being  in  possession 
of  the  lot  in  question,  and  the  same  being  under 
water,  Curtis  Lewis,  without  title,  or  claim 
under  title,  took  possession  of  and  filled  up 
east  of  Water  Street,  about  thirty-six  or  forty 
feet  wide,  and   eighty   feet  deep   from   Water 


Street.  Lewis  remained  in  possession  about 
nine  months,  when  he  was  ousted  in  the  night 
time  by  James  Innerarity,  one  of  the  Arm  of 
John  Forbes  &  Company,  who  caused  to  be 
erected  thereon  a  smith's  shop.  LeM*is,  soma 
time  after,  regained  the  possession  by  legal 
process,  and  retained  It  until  he  conveynl  away 
the  same.  When  Lewis  took  possession.  Water 
'Street,  at  that  place,  could  be  passed  [*308 
by  carta,  and  was  common.  The  defendant  con- 
nected himself  through  conveyances  for  the 
premises  in  question  with  the  grant  to  John 
Forbes  A  Company,  and  also  with  Curtis  Lewis. 
and  the  mayor  and  aldermen  of  the' city  ot 
Mobile. 

Such  being  the  situation  of  the  lot  in  ques- 
tion, and  of  the  several  claims  to  the  same,  the 
Act  ot  the  2eth  of  May,  1824,  was  parsed.  The 
first  section  of   this  act   can  have  no  bearing 


and  claim  of  the  United  States  to  all  the  lots 
not  sold  or  confirmed  to  individuals,  either  by 
this  or  any  former  act,  and  to  which  no  equi- 
table title  exista  In  favor  of  any  individual, 
under  this  or  any  other  act.  If,  therefore,  the 
second  section  applies  to  the  lot  in  question  at 
all,  it  is  excepted  out  of  the  first  section.  That 
th«  second  aactioB  ^oai  app(^  to  this  lot,  baa 
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not  been,  and  onnot  b*  doubted.  Th«t  Motion 
ta  aa  fallows:  'That  all  the  right  and  claim  of 
the  United  Statea  to  lo  inaaf  of  the  Iota  of 
^and  eaat  of  Water  Strest,  and  between 
Church  Street  and  North  Boundar7  Street,  now 
known  aa  water-Iota,  aa  are  aituated  between 
the  channel  of  the  river  and  the  front  of  the 
lota  known  under  the  Spanish  gOTcmment  as 
water-lots,  in  the  aaid  city  of  Ibbile,  whereon 
improTements  have  been  made,  ba,  and  the 
•ame  are  hereby  vested  in  the  leveia]  proprie- 
tors and  occupants  of  eadi  of  the  lots  hereto- 
fore fronting  on  the  River  Mobilei  except.  In 
eases  where  such  proprietor  or  occupant  has 
alienated  bla  right  to  any  auch  lot,  now  desig- 
nated aa  a  water-lot,  or  the  Spaniah  govern- 
ment has  made  a  naw  grant  or  order  of  sur- 
vey for  the  same,  during  the  time  at  which 
they  had  the  power  to  ^rant  the  aame,  in  which 
e*8e  tha  right  and  claim  of  the  United  Statea 
Shall  be,  and  la  hereby  vested  in  the  peraon 
to  whom  such  alienation,  grant,  or  order  of 
anrvey  waa  made,  or  in  his  legal  repreienta- 
tivea.  Provided,  that  nothing  in  tfala  act  con- 
tained shall  be  construed  to  affect  the  elidm 
or  claima,  if  any  such  there  be,  of  any  Indi- 
vidual or  Individuaia,  or  of  any  body  politic 
or  corporate." 

There  are  two  facts  to  be  collected  from  this 
diseription  of  the  loti  ambracad  In  this  aoction 
of  the  act,  which  must  be  kept  in  view  in  de- 
ciding this  question,  vis.,  that  the  lota  on  the 
west  aide  of  Water  Street  were  known  under 
the  Spaniah  government  aa  water-lots;  and 
that  the  loU  on  the  east  side  of  Water  Street 
are  now  known  aa  water-lots,  and  may  prop- 
erly be  distinguiihed  under  the  denomination 
of  old  wftter-lots,  and  new  water-lots. 

The  only  question  for  this  court  to  decide  Is, 
whether  the  State  court  misconstrued  this  act, 
by  deciding  against  the  right  and  title  set  up 
under  it  by  Pollard's  heirs.  The  record  statea 
that  tha  court  charged  the  jury  that  if  the  lot 
conveyed  aa  above  to  John  Forbea  A  Company, 
by  the  deed  aforesaid,  was  known  as  a  water- 
lot  under  the  Spanish  government,  and  If  the 
lot  claimed  by  the  plaintiffs,  had  been  im- 
proved at  and  previous  to  the  26th  day  of  Uay, 
1S24  (the  date  of  tha  law),  and  waa  laat  of 
Water  Street,  and  immediately  in  front  of  the 
lot  so  conveyed  to  John  Forbes  A  Company, 
SSS*]  'then  tha  lot  claimed  paaaed,  by  the 
Aetof  CongresBofthe2Sthof  Uay,  18S!4,to  thoae 
at  that  time  owning  and  oecup^g  the  lot  ao 
aa  above  conveyed  to  John  Forbea  Jt  Company. 

Tha  facts  hvpothetically  put  by  the  court  to 
the  jury  bad  been  fully  proved  in  the  affirma- 
tive, and,  in  deed,  were  not  at  all  denied;  to  wit, 
that  the  lot  conveyed  to  John  Forbaa  jt  Com- 
pany wa*  known  under  the  Spanish  govern- 
ment as  a  water  lot;  and  that  the  lot  claimed 
by  the  plalntiSa  had  bnen  improved  previous 
to  the  aath  of  May,  1824,  and  was  in  front  of 
the  lot  conveyed  to  John  Forbea  &  Company. 

The  conatructlon,  therefore,  of  the  court  was 
anbatantially,  that  the  act  conveyed  the  lot  In 
question  to  the  owners  and  oecupanta  of  the 
lot  conveyed  to  John  Forbea  k  Company. 
That  auch  was  the  construction  of  the  act  given 
by  the  court  is  conclusively  shown  by  the  aub- 
aequent  part  of  the  charge;  that  It  waa  Imma- 
terial who  made  the  improvements  on  the  lot 
la  disputa  on  the  east  side  of  Water  Street. 
That  by  the  aaid  aot  of  Congreaa,  the  proprietor 


of  tha  lot  on  the  west  side  of  Water  Street  waa 
entitled  to  the  lot  on  the  east  aide  of  it. 

If  this  construction  of  the  act  was  erroneoua, 
and  againat  the  right  claimed  by  the  plaintiffs, 
the  judgment  must  be  reversed.  The  act,  is, 
undoubtedly,  very  obscurely  worded,  and  Its 
construction,  it  must  be  admitted,  is  doubtful. 

The  prindpal  difflculty  arises  upon  the  true 
understanding  and  reference  of  the  words, 
"whereon  improvementa  have  been  made:" 
whathar  tbay  refer  to  Improvements  on  the  lot 
on  the  weat  aide  of  Water  Street,  or  on  the  lot 
ia  quaatloQ  on  tha  east  side  of  Water  Street. 
The  grammatical  construction  would  undoubt- 
edly refer  the  Improvements  to  the  lot  on  the 
west  side  of  the  street,  and  would  be  carrying 
into  effaet  what  ia  believed  to  be  the  general 
course  of  policy  in  moat  of  the  United  States^ 
of  giving  a  preference  to  the  owner  of  land  on 
the  ahore  of  navigable  atreama  of  water,  to  the 
right  and  privilege  of  the  land  under  the  water 
between  hi^  aod  low  water-mark.  And  on 
the  other  Iwnd,  it  would  seem  unjust,  where 
actual  improvements  had  been  made  on  the 
land  below  high  water-mark,  to  disrej^rd  and 
take  away  such  improvements,  and  ^ve  them 
to  the  owner  of  the  lot  ou  the  west  side  of  the 

The  evidence  as  to  the  extent  and  value  of 
the  improvementa  on  the  lot  in  question  is  very 
loose,  and  affords  but  little  information  upon 
that  point.  They  could  probably  have  been 
hut  of  little  value.  They  were  made  by  Cnrtia 
Lewia,  he  not  having  any  title,  or  even  claim 
of  title.  And  it  ia  not  reasonable  to  suppose 
that  under  such  circumstances,  and  from  the 
short  time  he  was  in  posseasion  before  the  pas- 
aase  of  this  act,  that  ne  would  have  made  very 
valuable  improvements.  And  If  the  intention 
of  Congress  had  been  to  give  the  lots  on  the 
east  side  of  Water  Street  to  those  who  had 
improved  them,  it  would  have  required  but  a 
very  plain  and  simple  declaration  to  that  ef- 
fect, and  might  have  been  just  and  equitable, 
if  such  improvements  were  valuable.  But  it  is 
difficult  to  conceive  how  'the  phrase-  ['Sid 
o]ogj  in  the  act  could  have  been  adopted  to  in> 
dicate  such  intention. 

It  ia  not,  however,  neceaaary  to  dedde  upon 
the  construction  of  thia  act,  as  between  the 
oonfficting  claima  of  the  owner  of  the  lot  oo 
the  weat  aide  of  Water  Street,  and  thoae  who 
had  made  improvements  ou  the  lot  on  the  eaat 
aide  of  that  atraet.  For  there  Is  excepted  out 
of  tha  aet,  all  esaea  whne  tha  Spaniab  gov- 
ernment baa  made  "a  new  grant,"  or  order  of 
aurvay  for  tha  aama,  during  the  time  at  which 
they  had  "tha  power"  to  mnt  the  aamai  Ik 
which  eaaea  the  right  and  claim  of  the  United 
Statea  are  veatod  in  the  peraon  to  whom  such 

5 ant  or  order  of  survey  was  made,  or  hla 
lal  representatives.  And  if  the  plaintiffs 
bring  themaelvas  within  this  exception,  tha 
right  ia  aecured  to  them.  And  this  pr«senta 
the  question  as  to  the  eonstrnetion  to  be  given 
to  tbia  exception. 

Two  points  of  Inquiry  aeem  to  be  presented: 
one  relates  to  the  description  of  the  grant  or 
order  of  survey  therein  mentioned,  and  the 
other  as  to  the  time  when  made.  The  excep- 
tion describes  these  grants  or  orders  of  survey 
aa  "new  granta"  or  orders  of  aurvay.  The 
term  "new,"  in  ita  ordinary  acceptation,  when 
applied  t«  tha  aaae  aabject  or  objeot,  is  the 
4«B 
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opposKe  of  old.  But  Bach  caanat  be  Iti  mean- 
iag  ■■  here  used;  for  there  ia  no  pretenae  ttuit 
two  grants  or  orders  of  surrey  hftd  at  anj  time 
been  issued  for  the  same  tot.  Some  other 
meaning  must,  therefore,  be  given  to  it.  And 
It  doubtless  was  u»ed  in  relation  to  the  eiist- 
ing  condition  of  that  part  of  the  terrltoi?, 
wnen  grante  or  orders  of  surrey  like  the  one  in 
question  were  made.  The  territory  bad  been 
ceded  to  tbe  United  States  by  the  Louisiana 
Treaty,  but  in  consequence    of    some    dispute 


with  Spain  respecting  tbe  boundary  line, 
Dart  of  the  territory  remained  in  the  poises- 
n  of  Spain.    And  it  is  a  fact  estahllslied  by 


Um  public  documents  and  laws  of  Congress  and 
eases  which  have  come  ttefore  this  court,  that 
during  the  period  between  the  cession  by 
France  and  the  acquiring  possession  by  the 
United  States,  Spain  continued  to  isane  eri- 
dences  of  title  of  various  deacriptlons ;  tome 
complete  grants,  and  others,  which  were  only 
Inchoate  rights  or  concessions.  And  the  term 
*^ew"   was   very   appropriately    used    as    ap- 

Jticable  to  grants  and  ordera  of  aurvey  of  this 
eacriptioQ,  as  contradistinguished  from  those 
issued  before  tbe  cession.  And  this  construc- 
tion is  rendered  certain  when  the  description  of 
the  grants  is  connected  with  the  subsequent 
part  of  the  sentence  as  to  the  time  when  made, 
to  wit,  during  the  time  at  which  the  Spanish 
government  had  "the  power"  to  grant  the 
same.  This  time,  according  to  every  reason- 
able intendment,  must  have  been  so  designated 
with  reference  to  the  existing  state  of  the  ter- 
ritory aa  between  the  United  States  and  Spain: 
the  right  to  the  territory  being  in  the  Unitefl 
States,  and  the  posaeasion  in  Spain.  The 
lajiguaga,  "during  the  time  at  which  Spain  had 
the  power  to  grant  the  same,"  waa,  under  auch 
droumatanees,  very  appropriately  applied  to 
tbe  eaae.  It  could  witB  no  propriety  have 
been  applied  to  the  case  If  Spain  had  full 
dominion  over  the  territory,  by  the  union  of 
S0S*]  right  and  possession;  *and  in  this  view 
it  is  no  forced  interpretation  of  the  word 
"power,"  to  consider  it  here  used  a«  import- 
ing an  imperfect  right,  and  distinguishable 
from  complete  lawful  authority.  And,  indeed, 
no  other  sensible  construction  can  be  given  to 
the  language  here  used;  and  the  course  of  the 
government  of  the  United  States,  with  respect 
to  the  claims  originating  during  this  period 
would  teem  necessarily  to  call  for  this  con- 
struction. The  Act  of  Congreas  of  the  £6tfa  of 
April,  18IS,  appointing  oommisaloners  to  atcer- 
tMO  the  tltlas  and  claiua  to  lands  on  the  east 
aide  of  tbe  River  tUstisslppi,  and  west  of  the 
lUrer  Perdldo,  aad  falling  within  the  ceasion 
bv  France,  embraced  all  claima  of  this  descrlp- 
tiou;  it  extended  to  all  claims  by  virtue  of  any 

Snt,  order  of  mrvey,  or  other  evidence  of 
m  whataoever,  derived  from  the  Freneh, 
British,  or  Spanish  govemmente.  And  the  re- 
ports at  the  commissioners  show  that  evidenoe 
of   claims   of   various   descriptions,   issued   by 


and  the  legislation  of  Congress  show^p  many 
laws  passed  confirming  incomplete  titles,  orig- 
inating after  the  date  of  the  treaty  between 
Prance  and  Spain  at  Bt.  lidefonso. 

Such  claims  are  certainly  not  beyond  the 
reach  of  Cottgtft*  to  coaflrm,  althouH^  it  may 
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require  a  special  act  of  CoDgress  for  that  fat- 
pose;  and  tiie  present  claim  being  founded 
upon  such  act,  distinguishes  it  from  the  doC' 
trine  of  this  court  in  the  cases  of  Foster  and 
Glam  V.  Neilaon.  2  Peters,  253,  and  Garda  v. 
Lee,  18  Peters,  Sll.  And  such  claims  have  been 
recognized  by  this  court  as  existing  claims. 


690,  an  order  of  survey  issued  during  thli 
period  came  under  the  consideration  of  the 
court.  It  bore  date  In  the  year  1806.  The 
court  said  this  order  of  survey  was  not  mf- 
fident  to  aupport  an  action  of  ejectment,  Bot 
having  been  recorded  or  pasaed  upon  by  the 
board  of  commissioners  so  aa  to  vest  a  legal 
title.  But  the  court  observed  that  this  order 
of  survey  bears  date  at  a  time  when  tht 
Spanish  authorities  were  in  the  actual  posses- 
sion of  Mobile,  where  the  land  lies,  and  it  waa 
claimed  as  i^V'^rt  of  the  Floridsa,  then  belong- 
ing to  the  Spaniah  crown;  and  tbe  United 
States  claimed  it  aa  a  part  of  Louisiana.  That 
the  United  States  having  since  purchaeti]  the 
Floridas,  without  having  previously  settled  tne 
controverted  boundary,  rendered  it  unneces- 
sary to  examine  these  conflicting  claim*.  And 
tbe  court  add,  if  the  United  States  and  Spain 
had  settled  this  dispute  by  treaty,  before  they 
extinguished  the  claim  of  Spain  to  the  Floridas, 
the  boundary  fixed  by  soch  treaty  would  have 
bound  ail  parties.  But  as  that  was  not  done, 
the  United  States  have  never,  so  far  aa  we  can 
discover,  distinguished  between  the  conceasions 
of  land  made  by  the  Spaniah  authorities  with- 
in the  disputed  territory,  while  Spain  was  fn 
the  actual  poasession  of  it,  from  concessions  of 
a  similar  character  made  by  Spain,  within  the 
aclcnowledged  limits.  We  will  not,  therefore, 
raise  any  question  upon  the  ground  of  want  et 
authority  in  the  intendant  to  make  tudi  eon- 
cession.  Nothing  more  *is  to  be  under-  [*SM 
stood  from  this  caae  than  that  the  court  did 
not  consider  the  drciunstance  that  the  ooneet- 
sion  being  made  whilst  Spain  was  in  the  actual 
posaeasion  of  the  territory,  had  prevented  Con- 
gress from  acting  on  the  subject  of  sncb  con- 
cessions. And  when  Congress,  in  the  Act  ol 
2Sth  of  Hay,  IS!*,  excepts  certain  grants  or 
orders  of  survey,  made  by  Spain  during  the 
time  at  which  they  had  the  power  to  grant  the 
same;  the  conclusion  is  Irresistible  that  it  in- 
cluded grants  lilce  the  one  to  William  Pollard, 
now  in  question.  This  grant  bears  date  on  the 
eth  day  of  December,  in  the  year  180S,  and  was 
rejected  by  the  commissioners  for  want  of  im- 
provement and  occupation,  and  not  because  it 
was  absolutely  void.  But  suppose  it  had  been 
void  under  the  then  existing  taws  In  relation 
to  these  lands,  it  could  not  prevent  Congress 
from  afterwards  confirming  this  grant.  The 
Act  of  the  Zeth  of  March,  1804,  S  Story.  B39, 
sec.  14,  declaring  certain  grants  void,  could  not 
affect  the  one  to  Pollard,  which  was  made  Id 
the  year  ISM,  after  the  passage  of  that  law. 

But  if  the  construction  of  the  Act  of  the  Mth 
of  May,  1824,  la  doubtful,  aa  it  Is  admitted  to 
be,  the  Act  of  the  Ed  of  July,  IBSO,  Is  entitled 
to  great  weight  in  aiding  to  remove  that 
doubt.  It  la  an  act  specially  for  tbe  relief  of 
William  Pollard's  heirv.  It  declares  that  there 
shall  be.  and  hereby  is,  confirmed  unto  the  heirs 
of  William  Pollard,  deceased,  »  certain  lot  o> 
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gronnd  litnated  In  th«  Aty  of  Mobile,  uid 
bounded  na  foHowa,  to  wit:  On  the  north  bv 
wh>t  waa  fonnerlj  known  aa  John  Forbea  k 
Company's  c»n«I;  on  the  west  by  Water  Straet, 
OB  the  south  by  the  King's  Wharf,  and  on  the 
e«at  by  the  duinael  of  the  river ;  being  the  de- 
Bcription  of  the  lot  now  in  question,  and  direct- 
ing a  patent  to  be  issued  in  the  usual  form  for 
the  same.  There  is  a  proviso  declaring  that 
thii  act  shall  not  interfere  with  or  aSect  the 


clause  is  a  legialatire  eonstmetion  of  the  Act 
of  1S24,  and  locates  the  patent  thereby  directed 
to  be  issued  upon  the  lot  now  in  question. 
They  are  acts  m  pari  materia,  and  are  to  be 
construed  together;  and  in  such  a  manner,  if 
the  language  will  reasonably  admit  of  it,  as  to 

rmit  ooth  acta  to  stand  together  and  remain 
full  force.  It  is  not  to  do  presumed  that 
Congrest  would  grant  or  even  siniply  release 
the  right  of  the  United  States  to  land  confess- 
edly Mfore  granted.  This  would  be  onlv  hold- 
ing out  inducement*  to  litigation.  And  these 
two  acts  cannot  stand  together  without  consid- 
ering the  lot  in  question  ae  coming  within  the 
exception  of  the  Act  of  1824,  and  the  Act  of 
1S30,  a«  a  confirmation  (as  it  purports  to  be)  of 
the  title  to  the  beiie  of  William  Pollard. 

The  judgment  of  the  Supreme  Court  of  the 
Btaite  M  Alabama  la,  accordingly,  reversed. 

Ur.  Jnetice  ITLean, 

I  agree  to  the  jud^pnent  of  rerersal  in  this 
ease,  and  as  my  opinion  is  mainly  founded  on 
the  cotutruclion  oi  the  2d  section  of  the  Act 
»«7*]  'of  1824,  without  reference  to  the  ei- 
eeptioni  it  contains,  I  will  state,  in  a  very  few 
wordi,  my  views  in  regard  to  that  section. 

It  declares  "that  all  the  right  and  claim  of 
the  United  States  to  so  many  of  the  Iot«  of 
ground  east  of  Water  Street,  and  between 
Church  Street  and  North  Boundary  Street, 
now  known  as  water- lots,  aa  are  situated 
between  the  channel  of  the  river  and  the  front 
of  the  lots  known  under  the  Spanish  govem- 
nent  as  water-lots,  in  the  said  city  of  Mobile, 
whereon  Improvements  have  been  made,  be. 
Mid  the  same  are  hereby  vested  in  the  several 
propTietora  and  occupants  of  each  of  the  lota 
beretofore  fronting  on  tbe  River  Mobilej  ex- 
cept in   cases  where  such   proprietor   ~~   


government  has  made  a  new  grant,"  etc. 

The  loto  first  named  in  thia  aeetion  are  thoee 
to  which  the  right  of  the  United  States  i*  relin- 
quished, and  those  tote  are  now  denominated 
water- lote,  in  contradistinction  to  tboae  called 
water'lots  under  the  Spanish  government. 

"All  the  right  and  claim  of  Uie  United  SUtea 
li  relinquished  to  so  many  of  the  lote  of  ground" 
— then  follows  a  description  of  the  locality  of 
these  loU,  lying  "east  of  Water  Street,  and  be- 
tween  Church  Street  and  North  Boundary 
Street,  now  known  as  water-lota,  aa  are  situ- 
ated between  the  channel  of  the  river  and  the 
front  of  the  lote  known  under  the  Spanish  gov- 
ernment as  water-lots,  in  the  said  city  of  Mo- 
bile:" and  here  the  description  of  the  locality 
of  these  lots  ends,  and  the  words  "whereon 
Improvemente  have  been  made,"  follow.  Now, 
I  entertain  no  doubt  tha  improvementa  must 
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be  made  oo  the  lots  Unt  named,  tod  to  whieh 
the  United  State*  relinquish  their  right;  and 
not  on  those  lota  named  merely  to  show  the  lo- 
cal situation  of  the  present  water-lots.  And 
this  is  the  construction  ^ven  to  the  section  by 
the  eui>reme  Court  of  Alabama. 

The  improvemenU,  then,  must  be  made  on 
the  water- lot;  and  the  lot  in  controversy,  in 


this  c 


T-lOt. 


The  court  instructed  the  jury  that  "if  the  lot 
claimed  by  the  plaintiffs  had  been  improved  at 
and  previous  to  the  2Sth  May,  1824,  and  waa 
east  of  Water  Street,  and  immediately  in  front 
of  the  lot  BO  conveyed  to  John  Fori>ea  &  Com- 
rany,  thm  the  lot  claimed,  passed  by  the  act  of 
Congress  to  thoee  at  tliat  time  owning  and  oc- 
cupying the  lot  so  as  above  conveyed  to  John 
Forbes  &.  Company;  and  that  it  was  immate- 
rial who  made  ttie  improvementa  on  the  dis- 
puted lot." 

The  second  section  gives  to  the  proprietor  of 
the  lot  fronting  the  water-lot,  luch  water-lot, 
provided  it  has  been  improved. 

Now,  two  things  must  concur  to  ^ve  a  title 
under  this  act;  and  these  are,  propnetorship  of 
the  front  lot,  and  improvemente  on  the  water- 
lot.  But,  by  whom  muat  these  improvemente 
be  made  or  owned,  at  the  passage  of  the  law  T 

The  act  doee  not  specify;  and  the  court 
instructed  the  jury  that  if  improvemente 
were  made,  it  was  not  material  by  whom  they 
were  made.  Can  this  be  the  true  construction 
of  the  act  T 

Congress  did  not  intend  to  give  to  the  pro- 
prietor of  the  front  lot  *the  water-lot,  *St9 
unless  it  was  improved;  nor  did  they  intend  to 

S've  to  the  person  who  had  improved  the  water- 
t,  such  lot,  unless  he  was  the  proprietor  of 
the  front  lot.  The  improvements  of  the  water- 
lot  were  a*  eesential  to  the  claim  of  title  under 
this  act,  as  the  proprietorship  of  the  front  lot. 
And  can  it  be  supposed  that  Congress  intended 
to  give  the  water-lot  to  the  proprietor  of  the 
front  lot,  for  the  reason  that  the  water-lot  had 
been  improved  by  a  stranger  1  In  other  words, 
that  Congress,  by  a  soimen  act  of  legislation, 
would  give  a  lot  of  ground  to  one  man,  because 
it  had  been  improv^  by  another!  This  is  the 
principle  asserted  by  this  construction;  and  it 
a  80  unjust,  and  so  directly  oppoeed  to  the 
legislation  of  Congress,  in  regard  to  the  pre- 
emptive rights,  on  the  ground  of  improvements, 
that  I  am  unwilling  to  sanction  it.  There  is  no 
instance  in  the  entire  history  of  legialation  by 
Congress,  where  they  have  sanctioned  such  a 
principle.  The  policy  has  been  to  secure  to  the 
individual  the  benefite  of  his  own  labor  and  ex- 
penditure. And  I  am  of  tbe  opinion  that  unless 
the  proprietor  of  the  front  lot  was,  on  the  20th 
May,  1824,  also  the  proprietor  of  the  improve- 
ments on  the  water-lot,  he  can  claim  no  title 
under  the  act. 

Hr.  Justice  Baldwin. 

I  fully  concur  with  the  court  on  all  tbe  points 
embraced  In  their  opinions,  aa  well  as  tlie  rea- . 
ions  asai^ed;  being  fully  satisfied  with  the 
construction  given  to  the  acte  of  Congress  of 
1804,  1824,  and  1836.  I  have  no  desire  to  add 
anything  to  the  conclusive  views  presented  in 
the  opinion.  But  there  are  other  important 
considerations  neceesarilv  connected  with  the 
merite  of  the  case,  whiu  Induce  me  to  notlcr 
82  4*1 
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tbem  la  »  aepumU  opinion,  leading  to  tlw  mat 

■ligned  datf  on  Mreiml 
oooulon*  to  ttunine  the  subject  of  cUlma  and 
title*  to  luid,  In  the  vniioiu  teiritcriei  which 
the  United  State*  eoqulred  b;  eeseion  from 
OeorglB,  Fnnee,  and  Speinj  $■  broed  end  nried 
field  of  Inveattntion  bu  been  opened,  on  a  pert 
of  which  there  lie*  been  no  opinion  of  this  court 
M  jet  delivered.  That  part  la  a  review  of  the 
polities]  condition  of  the  territory  between  the 
Ferdldo  end  Mueieaippl,  from  ISOO  to  1B21,  un- 
der the  LouUiena  Treaty,  the  variauB  act*  of 
the  executlre  and  legUletive  department*  of 
this  government  in  relation  to  ita  cesiion,  occu- 
petion,  government,  and  adjustment  of  claim* 
therein,  the  oonetitution,  and  laws  of  nations, 
before  the  ratification  of  the  Treatv  of  IBI9, 
and  in  connectioD  with  that  treaty,  toe  judicial 
exposition  of  iMtb  treatiee  by  this  court.  It  Is 
a  anbject  of  high  concern  to  numErous  claim- 
ants  of  land  within  that  territory  i  to  the  Unit' 
ed  Etatee,  both  in  Intereat  and  in  relation  to 
the  formal  complaints  made  by  Spain  of  the 
omission  "to  eatue  the  grants  of  the  Icing  to 
be  respected,  according  to  the  stipulalion  of  the 
eighth  arUde  of  the  Treaty  of  1819."  This 
complaint  was  made  soon  after  the  deciaion  of 
the  ca*e  of  Foster  and  Elam  v.  Neilson,  in  1829; 
«ad  In  1832  the  Secretary  of  State,  after  the  de- 
itf]  cision  of  the  case  of  'Arredondo.  made 
to  the  House  of  Representatives  a  long  and  full 
report  In  relation  to  these  grants;  in  which  he 
■tate*  the  opinion  of  the  execative  department 
to  be  most  decidedly  In  favor  of  their  confirma- 
tion, on  every  ground  on  which  they  could  be 
eonaidered;  and  especialty  on  the  faith  and 
bonor  of  the  United  States  pledged  in  the 
treaty.  He  felt  bimself  to  be  unable  to  answer 
what  be  declared  to  be  the  just  demands  uid 
complaints  of  Spain,  and  assigned  a*  the  sole 
reason  why  the  executive  had  not  recommended 
an  immediate  confirmation  of  the  grant*  by 
Congree*,  the  two  decisions  of  this  court  In 
those  two   cases. 

Under  auch  drcumatances,  I  take  thia  occa- 
sion to  throw  thia  responsibility  from  the  comt. 
In  the  course  now  pursued,  and  hope  to  show 
most  clearly  that  tho*e  deciuons  have  hitherto 
been  much  misapprehended;  and  when  taken 
in  connection  with  subsequent  ones,  they  most 
eonclnslvety  establish  the  right  of  the  grantees 
of  Spain  in  the  disputed  territory,  derived  from 
granta  made  between  1803  and  1810,  white 
BpalD  was  in  the  undisputed  possession  west  of 
the  Perdldo,  Independently  of  the  Treaty  of 
181B,  a  fortiori,  by  ita  atlpulatlons.  In  so  do- 
ing I  admit  in  the  fullest  manner,  for  all  the 
purpose*  of  this  case,  and  the  principle*  it  in- 
volve*, that  this  court  i*  bound  to  take  the  east 
boundary  of  Louisiana  to  be  the  Perdido;  that 
ft  was  a  political  question,  which  having  been 
settled  by  the  political  departmenta  of  the  gov- 
emment,  cannot  be  queationed  In  this;  and  that, 
as  held  in  Foster  t.  Elam,  Z  Peters,  309,  no  title 
-  can  be  maintained  under  a  Spanish  grant,  "sin- 
gly" on  ths  ground  that  the  Spanish  eonstruo- 
tion  of  the  Treaty  of  1803  was  right,  and  the 
American  construction  wrong. 

' ?a' 

oonoessfon,  made   in   1809,   by  the   lawful 
thoritjr  of  the  king.  Independent  of  Its  oonflmw- 


tlon  by  any  apeelal  act  of  Oongreaa,  as  resting 
on  Its  validity  by  the  law*  of  nations,  the  Con- 
■titutlon  of  the  United  Statea,  the  ordinance  of 
17BT.  the  two  treaties,  and  the  general  ooarae 
of  legislation  by  Congresa,  in  relation  to  gor- 


Bct*  of  Congress  for  adjusting  claims  to  land 
west  of  the  Ferdldo;  he  Is,  therefore,  not  de- 
prived of  any  benefit  which  they  confer  or 
rights  which  are  reserved,  but  may  retjr  on  any 
support  tbej  may  sive  to  bia  title,  by  his  having 
complied  with  all  the  requisitions  enjoined.  On 
a  subject  so  broad,  so  interesting,  so  vitally  af> 
fecticg  the  rights  of  private  property,  under 
ceBsion  by  foreign  powers,  or  the  State*  of  tldt 
Union  to  the  UnitM  States,  the  course  of  arga- 
ment  or  opinion  has  hitherto  been  too  limited 
on  the  course  of  the  political  departments  of 
the  government,  to  save  the  necessity  of  the 
course  herein  pursued.  It  has  been  rather 
assumed,  than  deduced  from  that  detailed  in- 
vestigation which  can  alone  lead  to  a  satisfM- 
tory  reault,  on  matters  so  complicated  and  In- 
terwoven into  our  system  of  territorial.  State, 
and  federal  governments. 

*In  1800,'  Spain  ceded  Louisiana  to  ['170 
France  by  the  reaty  of  St  Ildefonso,  but  i»- 
tained  peaceable  possession  till  May,  1803,  when 
it  waa  aurrendered  to  France  in  tlie  same  man* 
ner  tn  which  it  was  ceded  by  the  previous  trea- 
ty, declaria^  that  "the  limits  of  both  shore*  of 
the  Mississippi  shall  remain  forever  fixed  liy 
the  Treaty  of  Paris  in  1703;  and  consequent^, 
the  settlements  from  the  river  Manahack  or 
Iberville,  to  the  line  which  divides  the  Ameri- 
can territory  from  the  dominions  of  the  king^ 
shall  remain  in  the  posaeasinn  of  Spain,  and  an- 
nexed  to  West  Florida."  Vide  2  Peters,  303) 
White's  Comp.  164. 

In  October,  J803,  Congress  authorized  the 
President  to  take  possession  of  and  occupy 
the  territory  ceded  b^  France  to  the  United 
States,  and  to  organize  a  temporary  govern- 
ment, "for  maintaining  and  protecting  the  in- 
habitants of  Louisiana  in  the  free  enjoyment  of 
their  liberty,  property,  and  religion."  2  StOT7, 
907. 

In  December  following,  France  surrendered 
the  nrovince  to  the  United  States,  as  it  wa* 
oedea  by  Spain  to  France,  under  the  Hune 
clauses  and  conditions,  etc.;  and  as  this  eoort 
have  declared,  "In  every  reapect  with  all  its 
right*  and  appurtenances,  as  it  was  held  by 
France,  and  received  by  France  from  Spain." 
10  PeUra,  732. 

Spain  then  waa  In  the  possession  of  the  dis- 
puted territory,  by  the  consent  of  France,  «%• 
pressed  in  the  surrender  of  Louisiana;  and  the 
acceptance  of  the  surrender  by  France  to  the 
United  State*,  as  she  reoeived  it  from  Spain, 
was  equally  a  consent  by  the  United  Statea  to 
the  continuance  of  tbe  possession  of  Spain. 
Though  the  United  Statea  soon  asserted  her 
right  to  the  "aovereignty  and  propriety"  ov«r 
and  in  tbe  territory  as  far  east  aa  the  PerdUOi 
no  attempt  was  made  to  disturb  the  poeseasion 
of  Spain  till  1810.  From  1B03  till  October, 
IBIO,  the  condition  of  the  country  was  thki 
Sinbi  was  tbe  acknowledged  sovereign  de  facto, 
in  the  peaceable  exercise  of  all  the  power*  of 
government,  and  claiming  to  Im  also  the  aoveri 
Pflten  14. 
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«IgB  de  jara;  tka  United  SUte*  nritlwr  ssmrt- 
mg  nor  ezeretoine  the  powen  of  the  govern- 
ment de  facto,  but  asMrfing  her  right  ma  tover- 
elsn  de  jure  under  the  Treaty  of  1803;  and  as 
tUi  Bonrt  aaid,  "No  pntctlcal  application  of  the 
Uiw  of  the  United  Btatei  to  thk  part  of  the 
t«nitoi7  wai  attempted,  nor  ooold  be  made 
while  the  country  reaained  In  the  aetnal  poa- 
Maalon  of  a  foreign  power."    2  Feten,  3H. 

In  October,  IBIO,  the  Preaident,  br  Ua  proe- 
lunation,  ordered  mllitar7  posBeaMon  to  be 
taken  of  the  dlipnted  territory ;  declared  the 
laws  of  the  United  States  to  be  in  force  within 
It,  and  ordered  the  Inhabitants  to  be  obedient 
thereto;  bnt  it  waa  also  declared  that  in  the 
hands  of  the  United  States,  the  territory  was 
"■tlU  left  a  eubject  of  fair  and  friendly  aego- 
tlsition  and  adjustment,"  etc.  And,  "under  the 
fnll  assurance  that  the  InhaUtants  ahall  be 
protected  in  the  enjoyment  of  their  liberty, 
property,  and  religion."  Vide  3  State  Papers, 
Foreign  Relations,  397,  398;  Proclamation  at 
large.  At  this  time  there  waa  a  revolutionary 
convention  in  aeasion  at  Baton  Rouge,  witiiin 
the  disputed  territory,  claiming  to  t>e  an  inde- 
STl*]  pendent  'government,  to  be  admitted 
into  the  Union,  and  also  claiming  the  "unlo- 
eated  lands"  therein.    Ibid.  396,  396. 

In  replying  to  these  propositions,  the  Secre- 
tary of  State,  in  Novemt>er,  IBIO,  in  asserting 
the  right  of  the  United  Statea  as  far  as  the  Per- 
dido,  by  the  Treaty  of  1803,  eays:  "The  deliT- 
ery  of  possession  has,  indeed,  been  deferred, 
and  the  proserssti  nation  has  t>een  heretofore  ac- 
quiesced in  by  this  government  from  a  hope 

"  intty   indulged   that   amicable   negotiation 


renarlca;  '  Tbe  vacant  land  of  this  territory, 
throws  hk  •>  common  stock  with  all  the  other 
vacant  Ibbw  of  the  Union,  will  be  a  property  in 
common  im  the  national  uses  of  all  the  people 
of  the  United  States.  The  community  of  inter- 
eat  upon  which  this  government  invariably  acts, 
the  1lt»ral  policy  which  it  has  uniformly  dis- 
played towards  the  people  of  the  territories  (a 
part  of  which  policy  has  ever  been  a  jnst  re- 
gard to  honest  settlers)  will,  nevertheless,  be  a 
anffldent  pledge  to  the  inhabitants  of  West 
Florida,  for  the  early  and  continued  attention 
of  the  federal  Legislature  to  their  situation  and 
their  wanU."    Ibid.  398. 

In  inclosing  ths  President's  proclamation  to 
the  Goremor  of  Mississippi,  the  Secretary  of 
State  directs  him  to  do  whatever  hia  pow- 
ers   wilt    warrant,    to    "secure    to   the   iiuiab- 


aa  far  aa  may  be,  on  the  same  footing  with  the 
inhabitants  of  the  other  districts  nnder  his  au- 
thority."   Ibid.  396,  397. 

In  January,  1811,  the  President  recommended 
to  Congress,  in  a  oonSdentiat  message,  the  ex- 
pediency of  authorizing  him  "to  take  tempo- 
rary possession  of  any  part  of  Florida,  In  pur- 
suance of  arrangements  with  the  Spanish  an- 
tborities,  and  for  making  provision  for  the  goT- 
emment  of  the  same  during  auch  poaseasion.' 
I  State  Papers,  Foreign  Affairs,  W4,  3S5.  A 
law  waa  accordingly  passed  giving  the  author- 
ity required  as  to  the  territory  east  of  the  Per- 
dido,  and  south  of  Geor^a  and  the  Hbsiasippi 
territory,  and  for  organising  a  govemmeat  tot 
1*  Ij.«d. 


the  protection  and  maintcnanee  of  the  Inhabit- 
ants of  the  said  territory,  in  the  full  enjoy- 
ment of  their  liberty,  property,  and  religion. 
At  the  same  time,  Congresa  resolved  under  eer- 
tain  contingencies,  on  the  "temporary  ocenpa* 
tion  of  the  territory  adjoining  the  aouth  tiordei 
of  the  United  States;  they  at  the  same  time  de- 
clare that  the  said  territory  shall  in  their  hands 
remain  subject  to  future  negotiation."  B  Laws, 
692,  693. 

In  February,  1813,  the  Preaident  was  author- 
ized "to  occupy  and  hold  all  that  tract  of 
country  called  West  Florida,  which  Ilea  west 
'  the  Perdido,  not  now  In  the  poasession  of 


under  the  authority  of  the  United  States,  the 
President  was  authorized  to  employ  the  mili- 
tary and  naval  force  of  the  United  States."  B 
Laws  of  the  United  Statea,  693.  This  resolu- 
tion and  law  remained  impubliahed  till  1S21, 
after  the  Bnal  ratification  of  the  'Trea-  ['ilt 


States,  till  it  was  annexed  to  the  adjacent 
States  by  acts  of  Congress. 

In  1812  that  portion  which  was  situated  bs- 
tween  the  Iberville,  the  Miesiaaippi,  the  oast 
branch  of  Pearl  River,  and  the  Miasiasippi  ter- 
ritory, waa  annexed  to  Louisiana  oo  condition 
that  a  law  ahould  be  paaaed  "securing  to  the 
people  of  the  said  territory,  equal  rights,  priv- 
ileges, benefits,  and  advantages,  with  those  en- 
joyed by  the  people  of  the  otlier  parta  of  the 
State."  Vide  Z  Story,  1224,  1230.  A  law  waa 
passed  by  Louisiana,  in  compliance  with  this 
condition.  In  May  of  the  same  year,  tliat  por- 
tion which  was  situated  between  the  east 
boundary  of  Louisiana  and  the  Perdido,  waa 
annexed  to  the  Mississippi  territory,  to  be  gov- 
erned "by  the  laws  now  In  (ore*,  or  which  may 
be  hereafter  enacted,  and  the  lairs  and  ordi- 
nances of  the  United  States  relative  there- 
to, as  if  the  same  had  orisinally  formed  a  part 
thereof,"  etc.  2  Story,  1248;  by  subsequent 
acts,  this  part  of  the  territory  waa  divided  be- 
tween Misaissippi  and  Alabama,  and  thence 
formed  a  part  of  those  States,  the  former  of 
which  was  admitted  into  the  Union  before  the 
signature  of  the  Treaty  of  1819,  and  the  latter 
in  December  following.  Vide  3  Story,  1617, 
1B20,  1635,  178S,  1804;  2  Peters,  308. 

From  this  summary  view  of  the  course  of  the 
executive  and  legislative  branches  of  the  gov- 
ernment, it  is  apparent  that  they  were  in  the 
assertion  of  the  territorial  right*  of  the  United 
States,  aa  claimed  by  them  nnder  the  treaty  of 
1803;  It  ia  also  apparent  from  the  solemn 
pledge*  made  by  Ixfth  departments,  that  ths 
posse  sai  on  of  the  country  waa  taken  and  held 
by  force,  yet  subject  to  future  negotiation  aa 
to  the  rigBt  of  sovereignty  and  propriety,  and 
full  aaaurancsa  to  the  inhabitanta  of  being 
maintained  and  protected  in  the  free  enjoymrat 
of  their  property- 

Before  proceeding  to  ths  stipulations  of  sither 
treaty.  It  is  now  necesaa^  to  notice  those  acta 
of  Congreaa  which  are  referred  to  in  the  Pre^- 
dent's  proclamation  of  1810,  in  which  he  de- 
clare*, "That  the  acts  of  Congress  relating  to 
this  territory,  though  contemplating  a  preaent 
poaaeasion  by  a  foreign  authority,  have  contem- 
plated, alM,  an  arentnal  possession  of  the  said 
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Uirltory  hj  tlw  UnlUd  SUtn,  and  an  aeeord- 
Inglj  wo  framed  aa  to  extend  their  OMrmtlon  to 
Om  eame.'    I  St«t«  Papen,  For.  Aff.  397. 

Tba  prlndplea  of  this  proclamation  were 
adopted  by  OoagretK,  whereby  the  ]&«■  which 
bound  the  lohabitants  of  the  diaputed  territory, 
at  tho  aane  tinw  protected  them  in  their  riehtn 
of  property  at  eompletelT  u  in  the  liiand  of 
Orleaaa,  or  vest  of  the  MiMiasippi;  these  lawn 
were  anipended  In  their  operation  durinfr  the 
ooevpation  of  Spain,  but  applied  to  the  whole 
eoonlrj  ceded  by  France  to  the  United  States, 
a*  loon  aa  It  came  Into  their  poueMlon,  and 
their  prOTisiona,  from  the  first  to  the  last,  are 
of  a   nniform  character.    Whenerer   CongrMa 

STe  aothoritT  to  take  possesaion  of  the  ceded 
rrltory,  and  proride  for  it*  temporary  gov- 
S7S*]  emment,  the  declared  'object  waa,  "to 
maintain  and  protect  the  Inhabltanta  in  the  en- 
joyment of  their  property,"  etc.,  at  baa  been 
•CM)  In  the  Act  of  ISM.    Z  Story,  MT. 


tiie  lava  and  Conatltution  of  the  United  Statea. 
t  Story,  033.  'The  lawa  in  force  In  the  aaid 
territory,  and  not  Inconslatoat  with  thia  act, 
aball  eontinoe  In  force,  until  altered,  modified, 
or  repealetU'    t  Story,  937. 

The  Act  of  180S  aotborixed  a  goremment 
almitar  to  that  of  the  Miaaiarippi  torrltory.  and 
declared  the  ordinance  of  1787  in  force  (except 
aa  to  the  deacent  of  estates,  and  alaTery),  and 
eontinued  the  exUting  laws  till  altered,  etc.;  it 
alao  authorised  the  admlasion  of  the  territory 
Into  the  Union,  according  to  the  third  article  of 
the  Treaty  of  1803.    2  Story,  963,  964. 

Aa  this  act  placed  the  whole  ceded  territory 
imder  the  aame  ayatem  of  soreniment  aa  IQa- 
aiaaippi,  we  moat  look  to  the  acto  of  17M  and 
1800,  which  organlied  a  goTemmant  over  that 
territory  (before  any  ceaaion  waa  made  by 
Georgia  to  the  United  States),  without  the  con- 
sent of  Oeoigia,  and  while  the  whole  torrltory 
0>V«r  which  the  United  States  thus  aaaumed  Ju- 
riadletion  waa  claimed  by  Qeorgia.  ThU  la 
neceasag,  in  ordw  to  aaeertain  what  effect  the 
United  Statea  Intesdad  that  their  oceapation  of 
tke  t«Tritory  then  In  eontroTeray  aho^Ud  have 
npoa  the  rlgfata  of  Georgia,  or  of  the  OToprietora 
M  laoda  etalmlng  nndar  that  State.  Thia  ia  the 
more  Important,  when  Ute  oompaet  with  Geor- 
gia, In  ISCR,  la  applied  to  the  pre-eziating  atato 
of  thlnga  in  the  twritory  In  diaputo  between  her 
and  the  United  Stateaj  for  it  will  be  found  In 
all  reapeeU  aaalogona  to  the  atato  of  thinga 
aaMIng  in  the  eonntry  west  of  the  Perdido, 
Mor^IlM  Traaty  of  181»  took  dfect;  and  that 
the  proelanwtion  of  tke  Freddent,  and  the 
acta  of  Oouraaa,  for  taking  the  posseaskin  of 
Weat  Ftori&i  and  annexing  it  to  the  oontlg- 
noua  torritoiisa  Itrst,  and  tnan  to  the  Statea, 
eontain  pledge*  fuUy  aa  Btnag,  and  to  the  same 
bnport,  aa  tnoaa  given  to  Georgia  by  thia  pro- 
Tialon  of  the  acta  of  1786  and  ISOOi  "That  the 
eatabliahment  of  the  aaid  government  ahall  tn 
BO  reapeot  Impair  the  right  of  the  Stato  of 
Georgia,  or  of  any  peiaon  or  peraons,  elthrr 
to  the  Inrladiotlan  ct  the  aoll  of  the  aaid  torrl- 
tory; Mt  tbe  righta  and  elalnw  of  the  aaid 
State,  and  of  all  peiaona  Intereated,  are  bere- 


obaerved  that  np  to  17VT,  Spain  bad  claimed 
and  occupied  the  southern  portion  of  "—  ■*"' 
slaalppi  territory  aa  part  of  Florida  -, 


pied  the  southern  portion  of  the  Mia- 
slaalppi  territory  aa  part  of  Florida ;  puivuant 
to  the  Tmity  of  1796,  she  surrendered  all  the 


ly  of  i; 
country  north  of  the  thirty-Brat  degree  north 
latitude  to  the  United  States.  Ttie  words, 
"any"  and  "all  penona,"  extend,  therefore, 
as  well  to  thoae  who  claimed  lands  north  of 
that  line  under  Spain,  aa  thoae  who  claimed 
under  Georffia;  and  aa  Spain  bad  relinquished 
her  rights  to  the  terrltwy,  thoae  of  Georgia 
alone  were  noticed,  while  the  grantors  of  either 
stood  00  the  same  precise  footing  under  these 
lawa.  But  the  Treaty  of  1795  between 
*the  United  States  and  Spain,  gave  those  r*S74 
claiming  under  her  this  protection.  "It  is  alao 
agreed  that  the  inhabitanto  of  the  torrttory  of 


a  permitf 
,  of  their  property,  etc.;  and  the  proceed- 
ings and  aentences  of  the  aaid  oourta  shall  1 
the  same  aa  If  the  contendinf 
citiaens  or  aubjecta  of  tbe  a 


territory  aouth  of  the  tbirty-firat  degree  north 
latitude,  and  west  of  tba  Perdido,  and  that 
which  Ilea  north  thereof,  has  been  made  the 
more  applicable  by  the  Act  of  1812,  which,  it 
bas  been  seen,  applies  the  lawa  and  ordinances 
of  the  United  Statea,  and  tbe  laws  then  in  force, 
to  the  torritoi^  weat  of  the  Perdido,  preciaely 
aa  "if  it  had  formed  originally  a  part  of  th-- 
Uiaslsaippi  territory.'  2  Stor^,  1248.  And 
as  the  Act  of  1B06  pat  the  tomtorial  govern- 
ment of  Louisiana  and  Miaaissippi  on  the  sam-' 
footing,  all  the  lawa  applicable  to  the  one  must 
be  applied  to  the  other  and  every  part  of  it. 
whenever  the  United  Statea  aaaumed  the  pow- 
ers of  government.  The  Act  of  1B06  adopted 
the  ordinance  of  1787,  enacted  for  the  govern- 
ment of  the  territory  north  and  west  of  the 
Ohio  in  general  terms;  tbe  Act  of  1798  is  more 
explicit  In  declaring,  "That  from  the  establish- 
ment of  the  said  government,  the  people  of  the 
aforeaaid  territorv  aball  be  entitled  to  and  en- 
joy all  and  aingular  tbe  rights,  privileges,  and 
advantage*  mnted  "by  that  ordinance,'  In  as 
full  and  ample  manner  aa  they  are  enjoyed  "by 
■       ■-    1  Story,  406. 


eeeding*  aoeording  to  the  course  of  the  common 
law,  the  protection  of  property,  the  inviolabil- 
ity of  eontraota,  and  the  right  of  admission  into 
tba  Union,  on  an  equal  footing  with  the  origi- 
nal States.  1  Iawb  U.  S.  476.  In  addition  to 
which,  the  third  article  of  tbe  Louisiana  Treaty 
atlpulatea  that  "the  inhabltanU  of  the  oedad 
territory  ahall  be  incorporated  in  tbe  Union  of 
the  United  States,  and  admitted  as  soon  aa  pos- 
sible, aooording  to  the  principles  of  the  Federal 
Constitution,  to  tbe  enjoyment  of  all  tbe  rights, 
advantages,  and  immunitiea  of  citizena  of  the 
United  Statea;  and,  in  the  meantime,  they  shall 
be  maintained  and  protected  in  tbe  free  enjoy- 
ment of  their  liberty,  proper^,  and  the  religion 
they  profeas." 

nda,  then,  waa  the  condition  of  tbe  disputed 

torrltory  and  Ito  inhabitants,  from  the  time  tba 

United  Stotes  took  poasesaion  and  governed  it 

aa  ft  part  of  their  territory.    The  right  of  sov- 

PMe»  14. 
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"trtw  LnsB£  or  toLUnt'a  TTaran  f,  ttnarm 
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arefgntj  ud  gmei«I  propriety  retnainml  mb- 
joet  to  pending  negotiation;  the  oivil  rights  of 
the  people,  And  their  rights  of  property  were 
protected  by  vsrioiu  acti  of  Congress:  the  ordi- 
nuiee  of  ITST,  the  Treaty  of  18DS,  and  the 
Oonatitutioo  of  the  United  SUte*.  The  local 
laws  remained  Id  force  till  altered,  and  the  po- 
litical rights  of  the  people  were  such  as  existed 
In  all  the  other  territories.  1  Peten,  642. 
When  these  territories  beeame  States,  the  io- 
S3ft*]  habitants  thereof  became  'citicens  of 
thoae  States,  and,  as  such,  entitled  to  all  the 
rights  which  cltiiens  enjoyed  in  other  States; 
and    the    subjects    of    Spain,    who    owned    "- 


On  this  aUte  of  things  the  Treaty  of  1819 
had  no  influence;  at  the  time  of  its  ratifieation 
the  whole  disputed  territory  was  annexed  to 
the  contiguous  States;  the  inhabitant*  were  to- 
cMTporated  in  the  Union,  and  were  eitliena  of 
the  United  States;  aad  the  retpeetiTe  Btatas,  In 
Tirtae  of  wliat  this  court  moat  truly  denonii- 


what  the  United  States  insisted  and  Spain  de- 
nied, waa  a  part  of  Louisiana;  claiming  only  to 
stand  in  the  place  of  the  icing,  and,  during  ne- 
gotiation, to  exercise  the  powers  and  nights 
which  he  had  exercised  till  1810;  the  United 
States  bad  never  attempted  hy  law  to  imjiair 


White's  Rec.  49B,  but  expressly  disclaimed  such 
intention,  and  admitted  the  Talldity  of  all  fair 
granU.    2  White's  Bee.  499,  eto. 

Every  publie  act  of  Congress  from  180S  till 
1819,  which  authorized  the  President  to  take 
possession  of  Louisiana,  or  to  establish  therein 
a  temporary  goTernment,  and  every  law  which 
related  to  the  subject,  eontained  an  express 
guaranty  of  property;  the  same  guaranty  was 
also  given  by  the  President  in  1810,  when,  in 
virtue  of  the  Act  of  1803,  he  took  forcible  and 
nilitary  possessioD  of  the  disputed  territory. 
And  Congreu  conflnned  this  guaranty  by  their 
secret  a^  of  ISIl  and  1813;  unless  protection 
to  the  inhabitants  of  the  territory  consisted  In 
eonflscating  their  lands  and  depriving  them  of 
tbe  DToperty  acquired  under  the  government 
and  laws  of  Spain,  while  she  held  possession 
with  the  consent  of  the  United  States.  Bvery 
act  of  the  executive  and  legislative  branches  M 
the  government  shows  that  the  contest  with 
Spain  was  for  the  right  of  sovereignty  over  tbe 
territory,  and  the  propriety  In  the  vacant  land 
therein;  not  for  the  riffbt  to  what  had  been 
granted  according  to  tne  laws  of  Spain,  or 
which  had  otherwise  beeome  private  property. 
6  Peters,  730. 

Claiming  the  territory  between  the  Perdido 
and  the  Mississippi  by  the  Louisiana  Treaty, 
the  United  States  were  bound,  by  the  express 
terms  of  the  second  article,  which  included 
'islands  belonging  to  Louisiana,  all  public  lots 
and  squarea,  vacant  lands,  and  all  public  build- 
ings, fortifleatioQS,  harraclis,  and  other  edifices, 
which  are  not  private  property."  7  Peters, 
91,  88.  No  land  which  was  not  vacant  (no 
land  whidi  waa  private  property)  paned  to  tbe 
It  Ii.  ed. 


United  States,  but  was  excepted  from  the  ces- 
sion, not  only  by  the  second  article,  but  by  the 
guaranty  by  the  United  States  to  the  inhabit- 
ants in  tbe  third  article,  of  the  free  enjoyment 
of  their  property,  until  their  admission  into  the 
Union.  From  tne  pledge  to  maintain  and  pro- 
tect this  right  the  United  States  never  set  up 
any  absolution,  or  from  the  pled^  to  hold  the 
territory  subject  to  future  negotiation.  What 
was  considered  as  vacant  land  by  the  executive 
department  'in  1810,  has  been  seen  by  l*S1* 
the  letter  of  the  Secretary  of  State,  on  the  same 
day  as  the  proclamation  of  tbe  President,  tbat 
land  which  was  to  be  thrown  into  the  common 
stock,  with  all  the  other  vacant  land  of  the 
United  States,  for  the  national  uses  of  all  the 
people  thereof;  land  which  remained  as  a  part 
of  ihe  royal  domain  when  the  United  States 
took  possession  is  virtue  of  the  Treaty  of  I80S, 
which  was  not  private  property. 

This  state  of  things  as  to  government  and 
property  in  the  disputed  territory  folly  justified 
(be  view  which  the  executive  department  of  tbe 
government  took  of  this  subject  In  1832,  which 
was  in  perfect  accordance  with  the  proclama- 
tion of  the  President  twenty-two  years  before, 
and  with  the  course  of  the  Legislature  from  ISll 
to  1819,  in  relation  to  the  rights  of  private  prop- 
erty in  the  dispute il  territory,  held  under  Brants 
of  the  Spanish  authorities,  before  the  United 
States  took  possession.  It  was  by  both  depart- 
ments the  most  solemn  recognition  of  the  prin- 
ciple that  a  contest  between  the  two  govern- 
ments concerning  territorial  boundary,  did  not 
and  should  not  impair  individual  rights  of 
property,  and  Of  its  practical  operation  on 
granU  made  by  the  government  in  possession; 
and  such  recognition  carried  with  it  the  most 
sacred  obligations  to  carry  that  principle  out  in 
all  its  consequences,  independently  of  any  stip- 
ulation in  the  Treaty  of  1819. 

By  tbe  third  article  of  the  Louisiana  Treaty, 
the  United  States  were  bound  to  protect  and 
maintain  the  inhabitants  of  the  ceded  territory, 
"in  the  free  enjoyment"  of  their  "property," 
until  they  were  incorporated  Into  the  Union; 
and  when  so  incorporated,  to  admit  them  "to 
the  enjoyment  of  all  the  rights,  advantages, 
and  Immunities  of  citisens  of  the  United 
Statca."  ITrom  the  moment  of  such  incorpora- 
tion, tbe  ConsUtution  of  the  United  SUtes,  and 
Ki  amendments,  interposed  between  the  inhab- 
Kanta  and  the  legislative  power  of  the  United 
States  the  same  guaranty  whlcb  any  eitisen  of 
any  other  State  had  a  right  to  claim  for  the  en- 
joyment of  hi*  property;  and  every  proprietor, 
alien,  or  cltJEen,  had  the  same  constitutional 
right  to  Invoke  the  protection  of  the  judicial 
power  of  the  State  or  Union  against  the  In- 
vasion of  his  rights  of  person  or  property, 
wherever  he  might  be  located.    2  Peter*,  235. 

That  such  incorporation  wss  by  acts  "of 
sovereign  power  by  the  United  States,"  exerted 
by  milita^  operations,  expelling  tbe  existing 
authority  of  opsin,  and  compelling  the  inhab- 
itanU  to  submit  to  that  of  the  United  SUtes, 
so  far  from  dimtnishing,  increases  their  consti- 
tutional and  treaty  obligation;  for  such  foreed 
submission  is  in  the  nature  of  articles  of  capit- 
ulation, the  observance  of  which  is  enjoined  by 
the  laws  and  practice  of  all  dvillMd  nation*. 
1  Peters,  M2.  The  proclamation  of  the  Pres- 
ident and  tbe  acts  of  OongiMa  declared  tba 
Ml 


Sn  SunxKB  CuUHT  OV  T 

tanu  OB  wUoh  tlie  TTnltod  Btatei  establuhcd 
their  authority;  the  inhabitants  submitted,  and 
thereby  became  entitled  to  the  threefold  pro- 
tection of  the  Constitution,  treaty,  and  law  at 
natione.    2  Dall.  1,  etc. 

Had  Spain  made  a  voluntary  transfer  of  the 
STI*}  allegiance  of  her  'nubjecti  in  this  part 
of  Louisiana,  as  she  did  in  the  residue,  the  duty 
of  the  United  States  could  not  have  been 
doubted;  it  never  has  been  doubted  by  any 
department  of  the  government,  or  any  member 
of  it,  as  to  every  other  portion  of  the  territory 
ceded  by  the  Treaty  of  IS03i  and  the  uniTerval 
opinion  of  the  people  and  government  has  been 
that  the  rights  acquired,  and  the  obligations 
imposed  by  that  treaty,  were  throughout  con- 
comitant. Spain,  indeed,  might  deny  the 
right  of  the  United  States  west  of  the  Perdido, 


I  Dmno  SrAni. 


adjacent  States,  by 
ereign  power;  but  when  ttie  United  Statea  nn- 
dertook  to  construe  and  execute  the  treaty  In 
their  own  way,  and  aa  they  did  in  asserting 
their  rights  accruing  by  the  cession,  every  role 
and  principle  of  national  honor,  faith,  and  law, 
would  be  violated,  if  they  should  deny  their 
duty  to  comply  with  the  terms  of  the  treaty, 
wliieh  alone  gave  them  any  right,  or  with  the 
pledges  which  they  gave  when  they  took  pos- 
session in  virtue  of  i^  stipulations. 

It  matters  not  by  what  right  the  United 
States  held  the  disputed  territcor,  at  the  time 
of  its  incorporation  into  the  Union;  had  it 
Iwen  done  without  the  color  of  right,  or  bad 
East  Florida  been  so  incorporated  tiefore  the 
Treaty  of  1816,  the  consequences  would  have 
been  the  same;  by  the  very  and  sole  act  of 
such  incorporation,  the  inhabitants  became  citi' 
sens  of  the  United  States,  their  property  waa 

Erotected,  and  alien  proprietors  beome  entitled 
>  all  righta  secured  to  them  by  any  treaty  be- 
tween their  sovereign  and  the  United  States. 

Id  addition  to  these  considerations,  the  acts 
of  Congress  from  1803  till  1811,  before  the 
United  States  took  forcible  possession,  whioh, 
as  the  President  declared  in  his  proclamation 
in  1810,  were  "so  framed"  as  to  apply  to  that 
territ^7  whenever  the  contemplated  eventual 
possession  by  the  United  States  should  take 
place,  secured  to  the  inhabitants  every  protec- 
tion which  those  laws,  the  treaty,  and  ordi- 
nance of  17ST  could  impart;  and  no  subsequent 
law  hss  attempted  to  impair  any  right  thus  ae- 
eured.  denied  its  evistenee,  or  asserted  any 
right  In  the  United  States  to  lands  which  wen 
private  property  in  1810.  A  mora  clear  and 
correct  exposition  of  the  policy  and  course  of 
the  United  States  cannot  bs  presented  than  the 
following  remarks  of  the  Secretary  of  the 
Treasury,  in  presenting  a  plan  for  the  Sua)  ad- 
justment of  all  claims  by  Spanish  grants,  pur- 
suant to  resolutions  of  the  Senate  and  House  of 
Sepresentatives  in    tSlS: 

'Tb  presenting  a  plan  of  final  adjustment,  in 
which  no  other  description  of  elaims  are  com- 
prehended than  thoes  which  are  founded  upon 
patents  and  concessions  issued  by  the  several 
governments  which  have  at  different  times  ex- 
ercised sovereign  jurisdiction  over  the  late 
province  of  Louisiana,  ss  held  by  France,  the 
undersigned,  ate.,  has  proceeded  upon  the  cod- 
Tlcliau  that  Mtipla  provision  has  already  besn 
ftOJ 


made  for  the  adjnstmeiit  of  all  elaims  t«  lands 
contemplated  hy  the  resolution  founded  upon 
evidence  inferior  to  patents  and  eoneessioM. 
*He  hss  arrived  at  this  conviction  by  a  [*1TI 
careful  examination  of  the  several  acta  of  Cob- 


20th  day  of  December,  180S,  the  period  at 
which  possession  was  taken  of  that  prorinee  t^r 
the  United  SUtes.  This  long  series  of  aeta, 
cammeBdiig  with  the  26th  Uarcb,  ISM,  and 
terminatiiig  with  the  20th  April,  1810,  presents 
an  uninterrupted  and  uniform  course  of  relax- 
ation In  favor  of  land  claimants  of  every  de- 
scription.   This  relaxation  has  generally   basn 

effected  by  comprehending  description"    * 

not  recognised  oy  previous  "  '     ' 

the  time  within  wUeh  not  ...     _ 

produetiea  of  evidenoe  were  required,  and  by 
giving  authority  not  cads  to  dedde  upon  anch 
elainw,  bat  to  revise  and  confirm  sueh  as  had 
been  previouslv  rejected.  When  it  is  consid- 
ered tnat  in  all  these  respects  relaxations  have 
been  frequent,  and  that  the  evidence  upon 
which  the  olaima  have  in  the  fint  instance,  and 
in  each  suceeaalve  revision  been  decided,  baa  in 
most  cases  been  that  alons  which  has  bean  prv- 
duoed  by  the  party  In  interest,  it  is  extrenety 
improbable  that  injintiee  has  been  done  by  ths 
rejection  of  claims  which  ought  to  have  been 
confirmed. 

"Considering,  then,  that  the  titles  to  lands 
in  the  State  of  Louisiana,  west  of  the  east 
boundary  of  the  island  of  New  Orleans,  so  far 
as  they  are  derived  from  or  dependent  upon 
any  act  of  Congress,  are  correctly  and  Snally 
settled,  nothing  more  is  necessary  than  to  pre- 
scribe a  rule  t^  which  the  validity  of  titles  not 
dependent  upon  the  acts  of  Congress  mar  bs 

fromptly  and  legally  determined,''  etc.  S  State 
apers.  Public  Lands,  893. 

The  Secretary  then  presented  a  bill  provid- 
ing for  the  final  adjustment  of  claims  to  lands 
thriKighout  the  whole  extent  of  Louisiana,  In- 
cluding those  in  the  disputed  territory,  hut  H 
was  not  enacted  into  a  law;  Oongress,  bow- 
ever,  oontinned  to  act  as  thev  had  before  done, 
in  a  spirit  of  nnoeasins  Uberality  towards 
claimants,  each  successive  law  relaxing  from  ths 
strictness  of  former  ones. 

This  is  apparent  from  an  inspection  of  tbs 
various  acts  of  Congress  from  1806,  In  relation 
generally  to  claims  io  land  in  Louisiana;  as  the 
principles  of  this  caae  require  a  reference  only 
to  those  laws  which  relate  to  the  territory  be- 
tween the  Perdido  and  the  Mississippi,  the 
others  need  not  be  noticed  any  further  than  in 
the  preceding  general  review  by  the  Secretary 
of  the  Treasury,  and  the  following  declaration 
made  h^  this  court  in  1827,  in  referenoe  to  the 
legislation  of  Congress,  which  is  quoted  in  the 
opinion  In  the  present  cass,  that  "the  United 
Sta.tee  have  never,  so  far  as  we  can  discover, 
distinguished  between  the  concessions  of  Isnd 
made  by  the  Spanish  authorities  within  the  dis- 
puted territory,  whilst  Spain  was  in  the  actual 
occupation  of  It,  from  concessions  of  a  similar 
character  made  by  Spain  within  the  acknowl- 
edged limits."     12  mieat.  ftOO,  flOl. 

This  deolaration  will  be  found  to  be  folly 
justified  hy  a  reference  to  all  the  acts  of  Oon- 
gress, In  relation  not  only  to  their  whole  tcrrl- 
,  totj  acquired  by  the  Treaty  of  lata,  but  toUutt 


The  Lnan  at  Polubd*!  Hun  T.  Kibbk 


an 


«t*]  «Ucfe  wu  Mqtdrad  "bT  tbe  c^-.. 
or  tKtttT  of  MMioii  betwMB  Qeorgia  wad  the 
DniM  StatM  b  ISCtt.  Br  tbia  compact,  Geor- 
gia ceded  to  tb»  United  SUtes  the  r^ht  of  m(1 
ud  JuricdMioB  ta  kU  the  tcnitoir  within  her 
(Awrtcred  bnmdarlM  which  wm  iituated  weet 
of  the  Ct>tt«hooehe,  on  certain  eonditiont; 
one  of  which  WM  that  all  granU  of  land  made 
by  the  Britbh  or  SpanUh  rOTemmettta,  before 
the  SGth  October,  1790,  etc.,  ihonld  be  eon- 
flrmedi  to  carry  whioh  into  effect,  Tarioiu  lawn 
were  paaeed  in  1803,  ISM,  and  180&.  2  Story, 
"\  S52,  9M.    ThcH  acta  related  to  the  terri- 


twcen  the  govemmenta  of  Florida,  while  nuder 
Great  Britaia,  and  Oeorgia,  within  which  the 
Goremor  of  Weat  Florida  liad  made  granta 
before  the  ceaiion  to  Spain  b;  the  Treat;  of 
Peace  in  ITSS;  within  wtiich  Spain  made  grant* 
from  that  time  till  1707,  when  she  gave  up  pot- 
aesaion  to  the  United  Statea;  and  within  which 
Georgia  had  alao  made  granU  up  to  the  Hiaaia- 
alppi.  It  waa,  therefore,  in  tbe  atilateit  lenie, 
diapnted  territory,  claimed  by  the  three  partiea, 
the  United  SUtea,  Spain,  and  Georgia,  at  the 
date  of  the  granta.  The  lawi  relating  to  the 
wUiiatmeiit  of  tit  lea  to  land  therein,  neceaaarily 
referred  to  granta  made  by  a  government  m 
hcto,  which  the  United  Statea  denied  waa 
Bovemment  de  jure;  and  the  laws,  being 
Kindred  aubject,  would  of  eouiae  be  anMi 
in  their  pronsiona,  and  receire  the  aame 
atruetioo,  aa  thcae  which  related  to  the  territo- 
ry which  waa  In  diapute  between  the  United 
SUtea  and  Spain,  from  1804  till  1821. 


In  ezamininK  the  prorisiana  of  all  the  lawa 
for  adjnating  the  elalma  to  land*  in  Louiaiana 
and  Florida,  they  will  be  found  to  be  patterned 
from  UuM*  In  relation  to  the  compact  with 
Georgia:  and,  a*  wlU  be  (eeo  hereafter,  liave 
been  oonatrued  alike  by  tbia  court  The  first 
law  which  related  eidnaiTely  to  dalm*  to 
land  we*t  of  the  Ferdido  wu  paa*ed  In  1812; 
the  preriou*  law*  applied  generally  to  Lonlal- 
ana  aa  eeded  by  the  treaty,  "'^'ig  no  diatine- 
tion  between  that  part  whlefa  waa  dliputed, 
and  that  which  waa  in  the  poaaeaaton  of  the 
United  Statea,  ai  anrrendered  In  ISOS.  But  aa 
the  practical  operation  of  tke  lawa  of  the  Unit- 
ed State*  depoided  on  the  Prealdant.  la  hi*  ex- 
ecution of  the  authority  etrnferred  on  him  I7 
the  Aet  of  1803,  2  Story,  907,  It  U  evident  that 
theae  lawa  could  not  be  carried  Into  effect  by 
estahliablng  land  ofieai  and  organizing  board* 
of  eoBuniaeloDeia  to  adjnat  elalma  to  land  with- 
in that  part  of  tbe  tenitory,  which  waa  at  the 


gorammMt  can  exerda*  legUJative  power* 
within  the  territory  actually  In  the  poaaeaaion 
of  another  aovereign;  thia  can  be  done  only 
when  aneh  poeae**ion  1*  diaplaced  by  foroe,  or 
anrrendered  by  treaty,  or  otherwlae;  henee 
It  appear*  that  no  provlaion  waa  made  for  the 
adjiuitment  of  elaima  to  land*  we*t  of  the  Per- 
dido,  till  by  the  Preaident'a  proehunation,  the 
reeolution  and  act*  of  Congrtai,  the  United 
Statu  had  obtained  poaaeaaion  of  the  greater 
part  of  We*t  Florida.  Then  the  Act  of  1812 . 
....  ..     ...   upp^intmggt  gf  Gommlaalon- 


of  their  elaima  within  a  Hmttad  time,  and  to 
atate  the  written  evidence  thereof;  whether 
the  elaima  aroae  under  the  British,  French, 
or  Spanlah  governmenta,  together  with  the 
nature  and  extent  thereof,  ete.,  etc.  Pro- 
vided, that  where  the  elaini  la  by  a  com- 
plete mnt,  It  shall  not  be  neoeasary  to  have 
any  other  evidenee  enterod  than  the  original 

rit,  order  of  aurrey,  and  plot  of  the  land, 
failure  to  deliver  notice  of  the  claim  a*  re- 
quired by  law,  the  claim  shall  never  after  be 
confirmed  or  recognized  by  the  United  State*, 
or  any  written  evidence  thereof,  which  ahall 
not  be  recorded,  ever  after  be  admitted  in  evi- 
dence  In   any    eourt    of   the   United    States, 


The  oommiaaioDer*  are  empowered  to  inquire 
into  the  Justice  and  validity  of  all  cWma  flled 
with  themj  and  it  It  made  their  duty  to  ascer- 
tain whether  the  land  claimed  has  been  inhab- 
ited or  eultivated,  when  it  commenced,  when 
it  was  surveyed,  by  whom,  on  what  aotiiority, 
and  eveiy  matter  which  may  affect  tbe  Justice 
and  validity  of  ths  claim ;  to  arrange  the  claims 
Into  claaiee,  according  to  their  reapective  mer- 
its, and  to  make  a  report  thereon  for  ths  final 
action  of  ConETeas.  2  Story,  1236.  By  the 
Act  of  1814,  the  commiaBioneta  were  directed 
to  receive  evidenee  in  lupport  of  any  elalma 
not  embraced  in  the  former  law.  2  Story, 
1427.  Pursuant  to  these  laws,  reports  were 
made  bv  the  eommlaaionera  elaaaifying  the 
claims  thus: 

1.  Claims  founded  on  eomnlete  British, 
French,  or  Bpaniah  grants,  which  in  their 
opinion  are  valid,  agreeably  to  the  laws,  naages. 
and  customs  of  sum  governmenta;  in  all,  four 
hundred  and  thirty  elaima. 

2.  CUima  founded  on  order*  of  aurvey  (re- 
quette),  permission  to  settle,  ot  other  written 
evidenee  of  claim  derived  friMn  either  Kovem- 
ment,  which  ought  to  b*  eonflrmed;  in  all,  four 
hundred  and  twenty-six  dalma. 

1.  Claims  founded  on  eompWe  grant*  taid 
to  be  derived  under  anch  governmenta,  wUdi, 
In  the  opinion  of  the  eommlaaionera,  are  not 
vaUd;  in  aU,  Bfty-eight  elaima. 

4.  Claims  founded  on  order*  of  tnrvev,  ste., 
which  ought  not  to  be  eonfirmed;  In  all,  two 
hundred  and  ninety-eight. 

5.  Claims  of  actual  settlers  not  derived  from 
ei^r  governmenta;  in  all,  one  thousand  four 
hundred  and  twenty.  Tide  Reporta  of  Oom- 
miaaioners;  1  State  Papers,  Public  T«nds,  I, 
7,  fl,  38-48;  13,  58,  6B,  66,  87-78,  264-288. 

The  reasons  for  rejecting  the  third  and  fourth 
elaase*  of  claims,  are  founded  on  tbs  14th  section 
of  the  Act  of  1804;  that  thew  were  made  after 
the  cessiMi  by  France  to  ths  United  BUtesi 
that  the  grant*  were  unusually  large,  and  made 
after  Spam  had  ceaaed  to  hare  any  right  or  In- 
tereat  in  the  soil:  bnt  it  U  added,  "Admitting 
the  claim  of  the  United  Sutea  to  the  country 
ibove  mentioned  to  be  unquestionable  (and  I 
jee  no  reason  to  doubt  it),  the  question  then 
arises,  how  far  the  poeaession  of  that  oonntry 


feet  'thoae  claims  which  1 


SSO*)  dlrectMl  all  'claimants  to  lands  la  the  I  whicli   intervened  "ttetweeQ   tbe   porchase   and 
disputed  torritoi;  to  dsUrer  ootlM  and  evidenoe  |  tbs  time  whan  paa*e**ioa  wu  tafctn  by  the 


SDTBKia  Conn  or  the  Vsrm  Sum. 


UniM  SUtM.    If  tbe  United  SUtea  hmd  Uken 

KHMBJon  of  W«Bt  Florida  At  the  utne  time 
Bj  did  of  Louiaiuia  w»t  of  tlie  HLsHiMippi, 
man  J  (eriou*  injurie*  to  individuals  might  have 
b«en  prerented.  Ai  tbia  wtw  not  tbe  ca*e,  it 
become*  ui  inqnirj  of  intereit  Knd  importance, 
whether  the  ^vemment  It  Dot  morally  bound, 
both  by  conBiderationa  of  equity  and  poliey,  to 
make  them  a  compensation  eomraensurate  to 
the  injnriei  they  may  have  aiutained.  This 
oovM  be  done  by  maici 

any   quantity   of   land   wSich  tbe   government 
-J  if-      --.     ^ 


iking  them  donation*  of 

]   which  tbe   government 

'  Jeem  juit;  particularly  that  claM  of  elaim- 

tti.it  who  have   improved  and  eultirated  their 


iandj.    They  are  not  numerous ;  and  with  few 


"!■  ralation  to  that  cIbm  of  claimvJita  who 
have  not  Inhabited  or  cultivated  their  lands, 
whleh  It  generally  tlie  caae  with  those  who 
hold  large  claim*,  it  appears  to  the  commia- 
•icHier  that  the  government  of  the  United  States 
I*  not  l^Uy  bound  to  confirm  them.  Never- 
thelesa,  from  a  variety  of  considerations  which 
will,  doubtless,  enter  tnto  the  decision  of  this 
quettton,  the  government  may  deem  It  politic 
either  to  eouBrm  their  claim*  to  a  certain  ex- 
tent, or  in  some  other  way  to  effect  a  eompro- 
miae  with  them.  Their  unlimited  confirmation 
would,  in  the  opinion  of  your  commissioner, 
seriously  injure  many  Individual*,  some  of 
whom  probably  resided  on  the  lands  before 
they  were  surveyed  for  the  patentees."  3 
Bute  Papers.  Pub.  Lands,  66. 

Tbe  reasons  for  adjudging  the  claims  of  the 
flrat  ela**  to  be  valid,  are,  that  they  "compre- 
hend patents  derived  from  the  British  and 
Spanish  goTernmenta,  at  a  time  when  they  pos- 
aaaaed  and  exercised  the  undisputed  sovereignty 
of  the  soil;  and  they  ou^ht,  in  the  opinion  of 
the  nnderaigned  commissioner,  to  be  confirmed 
Iqr  the  United  State*."  3  BUte  Papers,  Pub. 
Lands,  66. 

That  he  alluded  to  the  aoreraignty  de  faoto, 
ta  erideut:  for  the  list  of  cast*  nndet  thi*  class 
la  that  in  which  there  appear  eigfaty-siz  ease* 
of  grants,  made  by  Spain  after  the  date  of  tbe 
Louisiana  treaty;  on  twenty-seven  of  which 
BO  aettlemenU  were  made  till  after  the  20th 
Daoember,  1B03.  Thi*  ia  the  more  apparent 
in  the  reaaon*  for  coullrminK  the  claims  o(  the 
■eeond  elaa*  nndar  Inoomplete  titles. 

'Those  made  by  Hiro,  etc.  were  originated 
br  th*  Spanl*h  autborltiea,  prior  to  the  pur- 
ouaa  of  LouUIana  by  the  United  States;  and 
ureeably  to  the  laws,  usage*  and  customs  of 
w  then  axlating  government,  would  have  been 
oompleted  bj  the  aame  power  that  made  them." 
t  SUte  Papera,  l>nb.  Landa,  06. 

In  relation  to  the  elaima  issued  hy  Morales, 
■nbaequently  to  the  aforesaid  "purchase," 
«te.,  be  obaervea  that  "although  in  hu  estima- 
tion thoT  do  not  occupy  the  same  grade  with 
Sta*]  those  of  the  first  class,  *yet  he  conceives 
it  jnat  and  aqnltabls  that  they  should  be  con- 
firmed. Thi*  opinion  i*  not  predicated  upon 
tbe  validity  of  their  orders  of  survey,  but  sim- 
ply upon  tba  fact  that  they  occupied  and  culti- 
mtcd  thdr  landa,  and  complied  with  all  the 
reqoWtlOM  of  tlw  foremment  which  at  that  | 


time  exercised  ownership  over  the  sotL  By 
reference  to  the  register,  it  will  be  seen  that 
some   of   the   last -mentioned   claims   exceed   in 

tuantlty  the  ordinary  donations  made  by  ths 
panish  government,  prior  to  the  purchaso  o( 
Louisiana  by  the  United  State*.  When  this  is 
the  case,  it  is  believed  the  government  of  the 
United  State*  may  limit  its  eonflrmation  to  any 
extent  which  tt  may  be  deemed  just,  both  in 
regard  to  the  number  of  arpenta  in  each  tract, 
and  ttie  number  of  tract*  claimed  by  the  aama 

In  thia  class  of  incomplete  titles  there  are 
two  hundred  and  sixtv  claims  by  orders  of  sur- 
vey, etc.,  made  after  the  treaty  of  1603,  on  few 
of  which  aettlemenU  were  made  till  after  20tb 
December,  180S. 

These  reports  were  transmitted  according  to 
law,  and  laid  before  Congress  in  1816.  3  State 
Pap.    8.    In    April,    1818,    the    SenaU    and 


House  of  Kepresentativea  instructed  the  Secre- 
tary of  the  Treasury  to  report  a  plan  for  tbe 
final  adjustment  and  settlement  of  these  claim*; 


companied 
3d   March, 


1619,  and   classing  Uie   claims   as 


1.  Claims  founded  on  complete  grants  from 
the  Spanish  government,  which  are  in  the  opin- 
ion of  the  commissioners  valid,  and  agreeably 
to  the  laws,  usages,  and  customs  of  the  said 
government.    Tbe    first    section    declares    that 

they  be,  and  the  same  are  hereby,  recognised 
as  valid  and  complete  titles,  against  any  claim 
on  the  part  of  the  United  State*,  or  right  de- 
rived from  the  United  States."  Aiid  certain 
claim*  under  British  grant*  are  *o  recognised. 
3  Stoiy,  1748. 

2.  Ctaims  founded  on  orders  of  surrey,  per- 
mission to  settle,  requette,  or  tnjf  written  evi- 
dence of  claim  derived  from  Spam  before  EOth 
December,  1603,  and  the  land  cultivated,  et«., 
before  that  day;  which,  In  the  opinion  of  tbe 
commissioners,  ought  to  be  confirmed.  The 
second  section  declare*  that  the^  "shall  be  con- 
firmed In  the  same  manner  as  if  tbe  title  had 
been  eompletod."  S  Story,  1748;  Burchard, 
318. 

3.  All  other  claim*  comprised  in  the  reports 
of  the  commissioners,  and  which  ourht,  in  their 

ipinion,  to  be  confirmed,  "the  claimant  shall 
be  entitled  to  a  donation  not  exceeding  one 
thousand  two  hundred  and  eighty  acres,     ete. 

4.  All  persons  embraced  In  the  reports  who 
have  no  written  evidence  nt  claim,  and  had  set- 
tled the  land  claimed  before  the  ISth  April, 
1613,  "shall  be  entitled  to  the  same  as  a  dona- 
tion."   not    Bxoeeding   six    hundred    and    forty 

5.  Every  person  in  the  list  of  actual  settlers, 
who  has  no  written  evidence  of  title,  and  on 
tbe  inh  April,  1614,  had  inhabited  or  cultiva- 
ted a  tract  of  land,  "shall  be  entitled  to  a  pref- 

•noe  on  becoming  a  purchaser." 

Time  for  filing  claims  is  extended,    [*XS3 

id  provision  is  made  for  a  revision  of  claims 

hien   had  not  been   recommended    for   conflr- 

mation.    Under   the   provisiOTis   of    ths   Act  of 

1819,    the    commit*! mi er*    reported    numerous 

other  claims   for   confirmation,    comprising   all 

classes  (vide  S  SUU  Paper*.  Pub.  Lands,  430. 

442,  447-4511,  including  loU  ii  the  town  o( 

Hobiloi  which  leporta  ware  aoted  on  by  Con- 

PM«n  14. 


Tmt  LUBEB  OF  Poixabd'8  Bwaa  t.  KnHl 


CRM  1)7  the  Act  of  Sth  May,  1B22,  u  to  tbe 
UAa  tn  HoMle,  S  Storj,  1860,  knd  u  to  Uoda. 
bjr  »n  ut  of  the  uine  date.     3  Story,  1867. 

In  both  thne  acta  the  elalini  ere  cluaed  ■• 
in  the  Act  ot  1619;  complete  grants  are  recog- 
niECd  as  valid,  etc.;  incomplete  grantB  are  cod' 
llrmed,  ete.;  aod  donation*  m^e  to  settlers, 
etc.,  as  wsa  done  bj  that  act;  and  the  last  reo- 
ognlcea  the  lavs,  usages,  and  eiutoms  of  Spain, 
aa  the  teat  of  a  grant  being  complete  to  Test  the 
title. 

Both  the  acta  of  ISIS  and  1SS8,  bein^r  found- 
ed on  the  reports  of  the  eommisslonert  in  1S16 
and  1820,  must  be  tsken  with  reference  there- 
to; and  recognizing  the  claims  therein  reported 
aa  ralid,  to  tw  complete  titlpe,  hj  their  intrinai  i 
effect.  In  the  report  of  1816,  the  commissioner 
aays,  those  claims  of  the  first  elate,  "being 
founded  on  complete  grants  of  former  govem- 
mente,  we  think  are  good  in  thetns elves  on  gen- 
eral principles,  and  therefore  reanire  no  con- 
flrmation  by  the  government  of  the  United 
States  to  give  them  validity"  (3  State  Papers, 
267),  and  in  that  of  1820,  that  "they  are  certain- 
ly entitled  to  unqualified  confirmation"  (9 
State  Papers,  441);  and  in  relation  to  surveys 
on  incomplete  grants,  the  same  rule  is  adopted 
tn  relation  to  those  laws,  customs,  and  usages. 

Section  fourth  directs  the  register  and  re- 
ceiver, etc.,  except  in  relation  to  perfect  titles, 
aa  recognized  in  the  first  tection  of  the  acts  of 
1819  and  1822,  shall  have  power  to  direct  the 
manner  in  which  all  lands  elatmed  thereby  shall 
be  snrveyed  and  located;  having  regard  to  the 
Ikvra,  usages,  and  customs  of  the  Spanisb  gov- 
ernment on  that  subject,  and  also  to  the  mode 
ftdopted  by  the  United  States.  3  Story.  1868; 
Barcbard,  3S2,  4  Story,  2108. 

Subsequent  laws  extended  the  time  for  filing 
elaima,  and  variooi  reporta  continued  to  be 
made  and  laid  before  Congress:  tbeie  laws 
were  moi«  liberal  tn  their  provisions  than  for- 
mer ones,  in  aooordance  with  the  general  policy 
of  Congreu,  aad  more  especially  on  account  of 
a  strong  remonatnnoe  by  the  Legislature  of 
Louisiana  on  the  subjeot.  Vide  3  State  Papers, 
430,  432;  vide.  also.  I  Story,  1907,  1909,  IB68, 
2000,  2017;  Burchard.  312.  894,  404. 

By  the  Act  of  1832,  provftion  was  made  (or 
the  adjustment  of  all  claims  filed  by  Ist  July, 
1833;  the  sales  of  land  in  the  disputed  territory 
were  suspended  for  one  year;  and  where  claims 
were  unconfirmed,  but  were  embraced  within 
the  provisions  of  previous  laws,  and  the  land 
had  been  sold  by  the  United  States,  the  owners 
were  entitled  to  receive  the  purchase  money  (or 
which  the  land  was  sold  at  public  aale.  4  Story, 
b303. 

Puranant  to  thb  act,  report*  were  made  and 
oonflrmed  by  the  Act  of  1838,  4  Story,  2419, 
and  decisions  in  favor  of  land  claimants,  pur- 
184*]  suant  'to  the  Act  of  1836.  were  eon- 
firmed  by  the  Act  of  1836.    4  Story,  2614. 

From  this  review  of  the  course  of  the  execu- 
tive branch  ot  the  government  in  1810,  and  the 
decisive  opinion  expressed  in  1832,  as  to  the 
title  to  land  in  the  disputed  territory  being 
valid  in  the  view  of  the  United  State*  and 
Spain,  during  the  negotiations  which  preoedad 
the  Treaty  of  1819;  and  from  the  whole  legis- 
lation of  Congreaa  from  1803  till  1830,  there 
can  remain  no  ground  for  mistaking  their  mu- 
tual understanding  of  the  effect  of  the  Treaty 
10  Ik  ed. 


of  1803,  in  Ita  obligation  on  the  United  State* 
to  protect  the  private  property  of  individuals  In 
the  diaputed  territory.  In  thi*  respect  the 
treaty  of  IBI9  was  not  taken  into  oonsideis- 
tioo;  for  the  United  States  were  tMund  by 
evei?  guaranty  which  a  government  could  give 
to  the  ^ple,  as  strongly  aa  any  new  treaty 
would  hmo  them;  but  a  new  treaty  was  necea- 
sary,  to  disencumlier  the  disputed  territory 
from  the  pledget  under  which  the  United  StatM 
took  and  held  possession  from  IBIO. 

To  this  state  of  the  disputed  territory,  a*  de- 
veloped in  the  preceding  review  in  relation  to 
ita  government,  and  the  rights  of  private  prop- 
erty during  an  adversary  claim  by  Spain  and 
the  United  States,  and  pending  negotiations  for 
seventeen  years,  the  final  treaty  must  be  re- 
ferred, in  order  to  ascertain  ita  bearing  on  this 

The  subjects  of  controversy  were,  the  eaat 
and  west  boundary  of  Louisiana,  according  to 
the  oession  by  Spain  to  France  In  18O0.  and  by 
France  to  the  United  States  in  1803.  The  ob- 
jects of  the  treaty  were,  1.  To  define  the  west 
boundary;  2,  To  procure  a  cession  of  East  Flor- 
ida to  the  United  SUtes;  3.  To  settle  the  oon- 
troversy  as  to  the  eaet  boundary  by  a  general 
cession  and  relinquishment  of  all  the  elahnsand 
pretensions  of  Spain  east  of  the  Hitsissippi; 
and,  4.  To  stipulate  the  terms  and  conditions 
on  which  all  past  controversies  should  be  ter- 
minated, and  the  cession  made. 

The  title  of  the  treaty  shows  its  nature:  "A 
Treaty  of  Amity,  Settlement,  and  Limits;"  Ita 
declared  objects,  and  the  intention  of  the  par- 
ties are,  "the  adjustment  of  all  differences," 
"to  finally  settle,  determine,  and  adjust  all  dif- 
ferences and  pretensions  by  a  treaty,"  "^he 
restoration  and  permanent  establishment  of 
mutual  and  sincere  friendship,  to  consolidata, 
confirm,  and  forever  maintain,  the  good  cor- 
respondence yrhleh  happily  prevails,  and  with 
the  most  earnest  desire  of  conciliation,  and 
with  the  object  of  putUng  an  end  to  all  the 
differences  which  have  existed  between  them." 
Vide  the  preamble  to  the  treaty  and  the  seventh 

Art.  I.  There  shall  be  a  firm  and  tnviolabls 
peace  and  sincere  friendship  between  the  Unit- 
ed States  and  their  dtisens,  and  His  CathoUs 
Uajesty,  his  suoceesors  and  subjects,  withmtt 
exception  of  persons  or  places." 

Art.  2.  His  CathoUe  Majesty  cedes  ts  the 
United  States  "all  the  territories  which  belong 
to  him  east  of  the  Mississippi,  known  by  the 
name  of  East  and  West  Florida,"  ete.;  "and 
alt  vacant  lands  which  are  not  private  proper- 
ty." 

*Art.  3.  The  first  clause  fixes  the  ['lift 
west  boundary  of  Louisiana  at  the  BaUne,  et«. 
By  the  second  clause.  His  Catholic  Majesty 
"cedes  to  the  United  States  aU  his  rIghU, 
claims,  and  pretensions  to  any  territory  east  of 
said  line;"  and  forever  renounced  them. 

Art.  6.  Stipulates  for  the  confirmation  and 
ratification  of  "all  the  grants  of  land  made  be- 
fore the  24th  January,  1818,  by  His  Catholic 
Majesty  or  his  lawful  authorities,  in  the  said 
territories  ceded  by  Hi*  Catholic  Uajeaty  to  the 
United  States."  etc 

It  i*  not  necessary  to  take  any  further  notice 
of  the  other  part*  of  this  treaty,  or  give  any 
detail  of  it*  provl*ioi|S|  it  tuflloe*  (or  all  the 
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bj  the  United  Statu,  aecOTdinK  to  the 

n*  HtipuUtloDi,  and  not  by  tbc  mere  lum  oi 

the  Louiiuuia  Treaty,  or  "the  acts  of  ■overeign 


nMnta  of  tbe  Korerameiit  hav«  naifonnlj^'  ___ 
agnized  Jta  application  to  the  diaputrd  temtDry, 
■•  a  oeaaion  and  reunneiatioii  by  Spain  of  all 
ber  elaiuu  and  preteneiona,  and  thereby  put- 
ting a  final  end  to  all  eriating  difference!  and 
diaputet  concerning  boundary,  under  the  treat- 
iea  of  1800  and  1803.  Tbu  court  has  also  so 
eonaidered  It,  by  dectarins  in  1827  that  "the 
United  States  hare  since  obtained  the  Floridas 
by  pnrchase  and  cession  from  Spain"  (2  Wheat. 
MO) ;  and  in  the  first  sentence  of  their  opinion 
In  Gards  t.  Lee,  repeating  this  declaration  in 
langoage  which  cannot  be  misapprehended  or 
misapplied,  and  is  in  these  words:  "The  land 
is  aitUBt«d  in  the  State  of  Louisiana,  and  In  the 
territory  lying  north  of  the  Iberville,  and  be- 
tween the  Perdido  and  the  Mississippi,  which 
was  so  long  a  subject  of  oontroversy  between 
the  United  States  and  Spain;  and  which  was 
finally  settled  by  tbe  cession  of  tbe  Floridas  to 
the  United  States,  by  the  Treaty  of  February 
22d,  1818."     12  Peters,  616. 

On  this  point,  then,  there  is  a  perfect  union 
of  opinion  by  all  the  departments  of  the  gOT- 
emment,  that  this  treaty  applied  to  the  disputed 
territory;  that  it  Anally  settled  all  former  cod- 
troreraiei  concerning  it,  and  that  it  was  done 

Sr  a  oeeaion  by  Spun,  and  a  Dnrehase  by  the 
nited  States. 


their  ori^nal  right  to  this  territory  under  tbe 
former  treaties;  they  have  bought  their  peace; 
Spain  has  ceded  her  daima  and  pretensions: 
though  neither  party  hai  acknowledged  the 
original  right  of  the  other  (2  PeUra,  310),  yet 
bou  agree  that,  for  the  fnture,  It  belongs  to 
tbe  UiUted  States,  In  full  sovereignty  and  pro- 
priety, as  it  was  claimed  by  Spain.  If,  indeed, 
any  doubt  could  be  raised  on  the  terms  of  the 
treaty,  the  interest  of  the  United  States  require* 
thkt  they  should  be  oonstrued  sci  as  to  effect 
tbe  objeets  dselared;  for  If  the  cession  and 

Chase  do  not  Include  the  disputed  territoir. 
United  States  still  hold  it  subject  to  future 
1st*]  *nep>tiation,  according  to  the  declara- 
tion of  the  President  in  1810,  and  Oongrees  in 
18II'.  It  baa  not  and  eannot  be  asserted,  with 
truth,  that  there  is  yet  subsisting  a  eontroversy 
between  Spain  and  the  United  States  on  this 
subject;  nor  can  there  be  a  euggestion  of  any 


Is  it  U  found  in  tti*  Treaty  of  1819; 
M  of  the  pledge  under  which  pot 


rany 


was  talcen  by  force,  unless  by  the  operation  of 
its  stipulations  upon  the  territory  tnus  seiied; 
ami  further,  if  the  confirmation  of  grants  by 


the  eighth  article  does  not  extend  to  those 
made  for  lands  west  of  the  Perdido,  the  clause 
which  annuls  thoee  made  after  ISIB,  and  the 
grant  to  Vargas,  la  equally  inapplicable  to  dt- 


West  Florida  to  which  the  treaty  doe*  not  ap- 
pl^,  or  any  exception  of  person*  or  jilaces 
within  either  la  made  b^  any  construotion  of 
any  part  of  the  treaty ;  it  is  an  express  contra- 
diction of  the  first  article,  which  negatives  all 
exceptions.  The  treaty  must  then  be  taken  aa 
the  court  have  declared  it;  or  all  its  stlpulstioD* 
must  tie  confined  to  East  Florida,  and  that  part 
of  West  Florida  which  lies  east  of  the  Penlido, 
leaving  all  controversies  before  suiMisting  la 
full  force,  aa  to  territory  neat  of  that  river. 

The  nature  and  character  of  this  treaty  for- 
bid an  Interpretation  which  would  make  it  * 
violation  of  the  honor  and  faith  of  the  United 
States,  so  often  pledged;  and  jeopard  their  in- 
tereet  t^  considering  the  disputed  territory  to 
yet  be  in'  their  hands,  subject  to  future  nego- 
tiation! a  conclusion  from  which  there  is  no 
escape.  If  the  negotiation  which  ended  by  the 
ratlAcation  of  the  treaty  in  1821  did  not  settle 
all  controversies.  By  referring  to  the  terms  of 
the  ratification,  there  can  be  no  doubt  of  the 
declared  meaning  of  the  King  of  Spain,  and 
the  treaty-making  power  of  the  United  States; 
as  well  aa  to  what  was  ceded  to  the  United 
States,  as  the  effect  and  force  of  the  treaty 
when  ratified,  and  the  ratifications  exchanged. 
In  the  act  of  tbe  king,  it  Is  important  to  ob- 
serve that  he  declares  the  ceaaion  to  be  made 
by  the  aecond  and  third  articles ;  the  l>earing  of 
which  on  the  eighth  article  will  be  aeen  to  have 
a  most  conclusive  effect,  when  the  case  of  Fos- 
ter and  Elam  v.  Neilson  uomes  under  review. 
The  king  saya: 

"Whereas,  on  the  22d  February,  1819,  a 
treaty  was  concluded,"  etc,  "oonsiating  of  sis- 
teen  articles,  which  had  for  their  object  the 
arrangement  of  differences  and  of  limits  be- 
tween both  governments,  and  their  respective 
territories,  which  are  of  the  following  form 
and  literal  tenor."  Here  follows  the  treaty. 
"Therefore,  having  seen  and  examined  the 
sixteen  articles  aforesaid,  and  having  first  ob- 
tained the  consent  and  authority  of  the  General 
Cortea  of  the  nation,  with  respect  to  the  ces- 
sion mentioned  and  stlpniatcd  in  the  second 
and  third  articles,  I  approve  and  ratify  all  and 
every  one  of  the  articles  referred  to,  and  the 
clauses  which  are  contained  tn  them,"  etc., 
"promising  on  tbe  faith  and  word  of  a  king, 
to  execute  and  observe  them,  and  to  cause 
them  to  be  executed  and  obaerved,  entirely,  as 
if  I  myself  bad  signed  them"  etc.,  etc. 

*In  punuance  of  the  advice  and  con-  [*387 
sent  of  the  Senate,  the  Preaident  declared ; 

"1,"  etc.,  "havW  teen  and  considered  the 
treaty  above  redted,  together  with  the  ratifica- 
tion of  His  Catholic  Majesty  thereof,  do,"  etc, 
"by  these  preaenta,  accept,  ratify,  and  confirm 
the  said  treaty,  and  every  clause  and  article 
thereof,  as  the  same  are  herein  set  forth;"  and 
after  the  exchange  of  ratifications,  declared; 
"Now,  therefore,  to  the  end  that  the  aald 
treaty  may  be  observed  and  performed  witb 
good  faith  on  the  part  of  the  United  Statea," 
etc.,  **  I  do  hereby  enjoin  and  require  all  per- 
sons bearing  office,"  eb:.,  "and  all  others  within 
the  United  States,  faithfully  to  observe  and 
fulfil  the  said  treaty,  and  every  clause  and  arti- 
cle thereof."  fl  Laws  U.  S.  028,  631. 

I  eumot  deem  it  necessary  to  reason  on  lan- 

gnan  like  this,  used  in  an  act  so  solemn,  by 

Peters  14. 
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whid  tw«  BBtloa*  eloMd  an  inTctente  c«ntro- 
Ttny  wbfch  had  aubaUted  for  serenteen  yekn, 
on  tenni  satiifactorr  to  both;  in  order  to  show 
what  they  intended  u  a  mutual  object,  or 
whether  they  effected  what  the;  Intended.  An 
intpection  of  the  treat;  from  its  title  to  the  rat- 
t6c*Uon,  alTorda  more  conetusire  evidenos  of 
Ita  intention  and  effeet  than  human  ingenultj 
or  reasoning  can  elicit  bj  a  commentftry.  or 
»Dj  effort  to  illustrate  Its  provigians.  It  is 
what  it  purport!,  an  amicable  settlement  of  all 
pKst  difforcDoea,  without  exception  of  persona 
or  places,  bj  a  oeasion  by  one  party  of  ita  right* 
to  sovereiftnty,  and  the  Tacant  land  in  the 
whole  territory  east  of  the  Sabine  River,  which 
b  not  private  property;  what  is  private  prop- 
erty is  excepted  from  the  cession  by  the  term" 
of  the  second  and  third  articles;  and  one  of 
the  oondftionB  of  tbe  ceEsion  is,  the  conflrma' 
tioo  and  ratiflcfttion  of  all  grmnts  made  before 
a  certain  time  for  lands  In  the  ceded  territories, 
excepting  three.  Compensation  ia  made  for 
mutual  claims;  all  past  complaints  are  re- 
dressed, and  the  United  States  bold  the  dis- 
puted territory,  freed  from  all  past  pledKcs  by 
the  consent  of  Spain;  and  the  stipulated  con- 
firmation of  (pants  made  by  the  king  or  his 
lawful  authorities,  aaves  his  honor  and  faith 
pledged  to  the  grantees.  Peculiar  force  la  to 
DC  given  to  this  stipulation  in  the  eighth  article, 
when  it  ia  considered  that  two  full  years 
elapsed  between  the  signature  and  final  ratifi- 
cation  of  the  treaty;  and  that  the  sole  cause  of 
tbe  delay  arose  from  those  grants,  one  of  which 
was  for  land  west  of  the  Perdido.  2  Peters, 
812.  Those  having  been  annulled  by  the  kinE. 
were  exoept«d  from  confirmation,  leaving  all 
other  fair  grants  within  the  stipulations  of  the 
eighth  article,  according  to  the  declared  inten- 
tion of  both  negotiators  of  the  treatTi  of  the 
partiea  thereto,  and  its  true  construction.  An- 
other decisive  oonsideration  of  the  effect  of  this 


of  the  political  departments  of  this  government 
before  referred  to;  tt  applied  to  a  territory 
which  formed  part  of  the  States  of  this  Union, 
and  to  its  inhabitant*,  and  Other  proprietors  of 


land,  who  hold  their  property  by  the  most  as- 
ered  guaranty,  and  were  already  la  the  foil 
SS8-y  fruition  of  *all  the  righU  of  eitisens  of 


tbe  United  States,  and  the  States  to  which  the 
territory  had  been  annexed. 

It  most  be  remembered  that  as  the  United 
States  claimed  the  territory  west  of  the  Perdido, 


the  cession;  and  that  by  first  governing  it  as 
a  portion  of  the  territory  of  the  United  States, 
and  afterwards  annexing  it  to  the  adjacent 
Btates,  the  rights  of  property  were  protected  by 
the  ordinance  of  1787.  the  constitution  of  the 
SUtes,  and  of  the  United  SUtes.  No  new 
guaranty  wae  given  to  tbe  gmntoes  of  Spain  In 
„     .___,.___  ._  R     -._  ..^  ^819; 


^Tc 


uie  dis[rated  territory,  by  the  Treaty 
but  it  was  a  renewaJ  of  all  former  pleogts  oi 
the  United  SUtes  by  the  Tc«aty  of  IS03,  their 
acts,  and  the  constitution,  to  neither  of  which 
Spain  was  a  party;  but  as  Spain  would  neither 
eede  nor  abandon  her  claim  without  a  renewed 
pledge  of  nation  to  cation,  In  tbe  moat  solemn 
of  A  international  acts,  tbs  pledge  was  re- 
■ewed  both  to  the  king.  Us  nbjeota,  and  gran- 


tees;  which  i 

promises  and        ^  _        .   . .   . 

to   protect    property,   fairly   and   lawfully   ac- 
quired, and  mamtftin  its  free  enjoyment. 

There  ia  another  view  ia  which  the  Treaty  of 
18IS  must  be  considered,  in  order  to  give  it  Its 
constitutional  and  intended  effect,  by  operating 
directly  on  all  the  subjects  to  which  it  relates, 
where  no  future  act  ia  atipulated  to  be  done  by 
either  partv,  or  the  thioK  stipulated  is  in  its 
nature  to  be  performed  u  future,  as  the  in- 
corporation of  the  territory  and  its  Inhabitants 
into  tbe  Union,  which  is  necessarily  a  prospec- 
tive act.  But  the  cession  by  tbe  king,  and  the 
conflrmatloD  of  grants,  must  be  taken  to  be 
acts  done  and  perfected  by  force  of  the  treaty 
itself,  and  by  the  terms  of  the  ratification  by 
both  parties;  for  it  b  difficult  to  conceive  how 
evpTv  article  and  clause  of  the  treaty  can  be 
ratified  and  confirmed,  *%y  these  presents," 


tion  is  necessary  to  give  It  validity  or  effert,  by 
the  king  as  tc  the  cession,  or  by  the  UnitH 
States  as  to  the  clause  of  confirmation.  If  the 
question  was  new,  it  would  seem  to  be  settled 
by  the  Constitution;  for  If  a  treaty  made  under 
its  authority,  is  a  supreme  law  of  the  land.  It 
would  be  a  bold  proposition  that  an  act  of  Con- 
gress must  be  first  paaaed  In  order  to  give  It  ef- 
fect aa  auch;  and  equally  bold  to  asaert,  as  the 
American  view  of  the  faith  of  treaties  by  the 
law  of  nations,  that  its  stipulations  may  b«  per- 
formed or  not,  at  the  discretion  of  Congress.  If 
on  the  principlea  of  the  law  of  nations,  or  na< 
tional  faith,  one  treaty  should  oe  held  more  sa- 
cred than  another,  that  of  1819  stands  in  bold 
relief  as  a  eettlment  of  past  controversies,  on 
mutual  considerations  and  stipulations,  so  de- 
pendent on  each  other,  that  the  nonperfonnanoe 
by  either  party  of  any  part,  would  necessarily 
defeat  the  whole  object  and  effect  of  the  treaty, 
and  renew  old  disputes.  Thus,  If  tbe  disputed 
territory  and  its  inhabitants  and  proprietors, 
"are  excepted  places"  and  "persons,'' then  there 
lias  been  no  cession  to  the  United  States  by  the 
king,  and  no  confirmation  *af  hia  grants  ['iSt 
stipulated  for  bv  the  treaty;  both  nations  stand 
towards  each  other  on  their  original  right,  and 


still  continued;  whereas,  if  the  territory  v 
of  the  Perdido  Is  ceded  by  the  treaty,  eveir 
clause  has  full  effect.  There  ia  a  most  marM 
distinction  between  the  two  treaties  in  one  re- 
spect: by  that  of  1803,  there  was  an  out-and- 
out  purchase  of  territory,  to  which  tbe  Unit«d 
States  had  no  claim  or  pretension;  both  partita 
dealt  at  arms'  length;  there  waa  nothing  to 
compromise,  no  previous  differences  to  aettle; 
the  subject  of  the  cession  was  a  provinca  owned 
by  France,  tn  the  plentitude  of  sovereignty.  In 
propriety  and  dominion,  in  her  actual  posses- 
sion as  a  government  de  facto  and  de  jnre, 
which  she  eeded  to  the  United  Statea  for  « 
specified  money  consideration.  8  Peters,  SOS. 
Another  distinction  is  equally  marked  and 
prominent.  In  the  Louisiana  Treaty  there  fa 
no  stipulation  by  the  United  Statee  for  the  eOB- 
flrmation  of  granta  of  any  deooriptlon,  preri- 
ously  made  bv  Prance  or  Spain;  or  any  other 
security  promised  for  private  property,  than  tbt 
terms  of  the  cession  by  the  aeeond  artkle  iiiwly. 


BvPBnu  Oomt  ov  thc  UinriD  Btatm. 


JrivaU  property;"  uid  the  Btipulation  in  th 
bird  Article,  to  incoTpomte  the  inbabltkota  i 
the  Union  im  Boon  as  poasible,  etc.,  Knd  admil 


proteoted  (.nd  maintained  in  the  free  enjoyment 
of  the  property,  1  Laws  of  the  United  Statei, 
136.  The  reaton  of  this  distinction  is  obvious. 
Though  the  Treaty  of  1803  made  no  provision 
for  a  change  of  government,  it  was  in  the  first 
instance  to  Im  temporary  and  territorial,  under 
the  sole  power  of  Congress,  is  virtue  of  the 
third  section,  fourth  article  of  tht  Constitution ; 
and  afterwards  a  State  government,  subject 


Petera.  £34,  236. 

No  change  of  government  was  eonttm plated, 
or  could  Ik  made  hj  the  Treaty  of  1SI9,  except 
aa  to  the  territory  east  of  the  Stat«  of  Ala- 
bama; as  all  westward  to  the  Mississippi  then 


Union  was  completely  effected  (in  virtue  of  thu 
Treaty  of  1803)  two  years  before  the  ratifica- 
tion of  the  Florida  Treaty.  Vide  2  Peters,  303, 
309,  811,  312.  Hence  arose  the  ditference  be- 
tween the  corresponding  articles  of  the  two 
treaties;  that  of  ISIS,  in  the  sixth  article,  stip- 
ulating only  for  the  incorporation  of  the  in- 
habitants, etc.,  and  their  admission  to  the 
rights,  etc.,  of  citizens  of  the  United  States; 
omitting  any  stipulation  as  to  property,  save 
by  the  eighth  article,  which  ivas  co-extensive 
with  the  whole  ceded  territory  east  of  the  Mis- 
sissippi,  and  superseded  the  necessity  of  any 
further  stipulation  to  protect  property;  and  the 
Constitution  placed  the  government  of  the  ter. 
rltory  east  of  the  Perdido  in  Congress,  undei 
the  general  powers  conferred  by  the  third  sec- 
tion of  the  fourth  article. 

From  the  course  of  the  political  departments 
StO*)  of  the  government,  *!  now  proceed  to 
that  of  tba  judicial  department,  on  this  and 
kindred  Hubjecta, 

1.  As  to  the  Treaty  of  1803,  Its  construction, 
and  effect  on  ]>rivate  property  in  Louisiana. 

2.  The  decisions  of  this  court  on  claims  to 
land  east  of  the  Perdido,  under  the  Treaty  of 
1810. 

3.  DedsioDi  on  claims  to  land  In  disputed 
territory,  under  ttiat  and  previous  treaties. 

4.  The  decisions  on  articles  of  cajiitulation, 
and  treaties  between  the  United  States  and 
foreiim  powers. 

6.  The  decisions  on  compacts  of  boundary 
between  State  and  State,  and  States  with  the 
United  States. 

6.  How  far  questions  of  titles  to  land  in  a 
disputed  territory  are  Judicial. 

On  this,  as  on  the  fanner  branch  of  the  sub- 
Jeot,  my  object  is  to  show,  1.  A  perfect  coin- 
cidence of  opinion  between  all  the  departments 
of  the  government,  on  the  subject  of  Spanish 
titles  under  the  two  treaties;  2.  That  if  my 
opinion  is  at  variance  with  that  of  this  court  in 
12  Peters,  SIS,  etc.,  it  arises  from  my  entire 
eononrrence  with  their  declaration  in  that  ca«e, 
that  the  Treaty  of  IBIO  finally  settled  the  lon^ 
■ubalsting    controversy    between    the    Unitec 


principle  ot  the  ease  of  Foster  and  Blam  ▼. 
Neilaon,  In  2  Psters,  809,  317,  adverse  to  grants 
in  the  disputed  territory,  has  been  since  ever- 
ruled;  A.  That  the  principles  of  that  case,  which 
stand  affirmed  in  al!  subsequent  cases,  give  full 
validity  to  such  grants;  5.  That  the  case  of 
Poole  V.  Pleeger,  has  no  bearing  on  the  Treaty 
of  1819;  and,  0.  That  any  decision  of  this  court 
adverse  to  such  grant,  founded  solely  on  th« 
supposed  authority  of  those  two  eases,  and  at 
variance  with  a  uniform  course  of  adjudication, 
before  and  after,  may  be  deemed  worthy  ot 
reconiideraljon. 

1.  In  Soulard  v.  The  United  States,  tbia 
court  declared  that  the  United  States,  as  a  iust 
nation,  regarded  the  stipulation  of  the  third 
article  of  the  Louisiana  treaty,  for  the  protec- 
tion of  the  property  of  the  inhabitants,  as  the 
avowal  of  a  principal  which  would  hav«  been 
held  equally  eacrea,  though  it  hod  not  been 
inserted  in  the  contract."  4  Peters,  Slfl,  S.  P.j 
10  Peters,  330. 

"That  the  term  'property,'  as  applied  to 
lands,  comprehends  every  species  of  title,  in- 
choate or  complete;"  those  rights  which  lie  in 
contract,  executory  or  executed.  "In  this 
respect,  the  relation  of  the  inhabitants  to  their 
government  is  not  changed.  The  new  govern- 
ment takes  the  place  of  that  which  has  passed 
away."    4  Peters,  612. 

"Tliie  is  the  sentiment  by  which  the  govern- 
ment of  the  United  States  is  animated,  and 
which  it  has  infused  into  its  legislation."  4 
Peters,  612. 

In  alluding  to  this  stipulation,  the  court  say, 
in  DelasBUR  v.  The  United  States,  "that  the  per- 
fect inviolability  of  property  is  among  tfieae 
rights,  all  will  assert  and  maintain." 

"The  right  of  property,  than.  Is  protected 
and  secured  by  this  'treaty;  and  no  [*S91 
principle  is  better  settled  in  this  country  than 
that  an  inchoate  title  to  lands  is  property."  9 
Petera.  133. 

"Independent  of  treaty  stipulation,  thia  ri^t 
would  be  held  sacred." 

"The  language  of  the  treaty  excludes  every 
idea  of  interfering  with  private  property;  of 
transferring  lands  which  had  been  severed  from 
the  royal  domain.  The  people  change  tbeii 
sovereign.  Their  right  to  property  remains 
unaffected  by  the  change."    0  Peters,  13S. 

In  The  City  of  New  Orleans  v.  De  Armas,  It 
was  held  that  a  patent  from  the  United  States, 
pursuant  to  an  act  of  Congreaa,  oould  not 
"operate  to  destroy  any  previous  existing  title, 
vested  under  the  pre-existing  government,  as  a 
principle  applicable  to  every  gi'ant,  that  it  can- 
not affect  pre-existing  titles.       9  Peters,  830. 

In  the  United  States  v.  Smith,  it  is  laid  down 
as  a  settled  principle  by  the  court,  that  if  the 
king  had  by  his  own,  or  the  act*  of  his  lawful 
Buthoritiea,  become  a  trustee  for  the  claimant 
of  lands,  it  amounted  to  the  severance  thereof 
from  the  royal  domains  (10  Peters,  331),  and 
that  the  United  State*  have  put  themselves  in 
the  place  of  Spain.    10  Peters,  335. 

In  The  City  of  New  Orleans  v.  The  United 
States,  the  effect  of  the  Louisiana  treaty  waa 
most  fully  and  ably  considered  by  the  court  In  as 
unanimous  opinion.   The  property  in  controTBisy 

the  quay  In  front  of  the  city,  which  waa 

led  by  the  city  by  a  dedication  thereof  to  tta 
use  by  France  and  by  Spaia.   The  United  SUtM 


elabned  It  am  part  of  tbe  rojal  domain,  and  »• 
BO^  ceded  to  them  b7  the  treaty;  on  which 
the  eonrt  thua  apealu:  "If  the  common  in  con- 
teat,  under  the  Spanish  crown  formed  a  part  of 
the  pnblie  domain,  or  the  crown  lands,  and 
the  king  had  power  to  alien  it  as  other  land*, 
there  can  be  no  doubt  that  it  passed  under 
the  treatj  of  the  United  Statea,  and  they  have 
a  right  to  dispose  of  it  the  same  as  other  pub- 
lie  iands.  But  if  the  King  of  Spain  held  the 
land  in  trust  for  the  uae  of  the  city,  or  only 
poaaeaaed  a  limited  jurisdiction  over  it,  princi- 
pally, if  not  Exclusively  for  police  purposes, 
waa  the  right  passed  to  the  Ignited  States 
OBder  the  treaty?"    10  Peters,  T3fl. 

Thia  question  is  answered  iu  the  decision  of 
the  court,  "that,  in  their  opinion,  neither  the 
fee  of  the  land  in  controversy,  nor  the  right  to 
regulate  its  use  is  vested  in  the  United  States." 
10  PeUrs,  737. 

2.  Aa  this  opinion  can  neither  require  or  re 
cciTe  any  weight  by  any  remarks  of  mine, 
now  proceed  to  notice  the  adjudications  of  this 
court  in  cases  arising  under  the  Florida  Treaty, 
in  relation  to  the  territory  east  of  the  Perdido, 
including  East  Florida. 

Tlie  first  was  The  American  Insurance  Com- 
pany V.  Canter,  in  which  the  opinion  of  the 
court  ia  too  important  to  be  referred  to  other- 
wise than  in  their  words:  "The  course  which 
the  argument  has  talien  will  require  tiiat  in 
deciding  this  question  the  court  should  take 
into  Tiew  the  relation  in  which  Florida  stands 
to  the  United  States."    1  Peters,  642. 

"The  Constitution  confers  absolutely  on  the 
SVa*]  government  of  the  'Union  the  powers 
of  making  war  and  of  making  treaties;  conse- 
quently that  government  possesses  th«  power 
of  acquiring  territory,  either  by  conquest  o~  '  ~ 
treaty. 

''The  usage  of  the  world  is,  if  a  nation  be 
not  entirely  subdued,  to  consider  the  holding 
«f  conquered  territory  as  a  mere  military  occu- 
pation, until  its  fate  shall  be  determined  at 
the  treaty  of  peace.  If  it  be  ceded  by  the 
treaty,  the  acquisition  is  confirmed,  and  the 
ceded  territory  be<>omes  a  part  of  the  nation 
to  which  it  is  annexedi  eitlier  on  the  terras 
stipulated  in  the  treaty  of  cession,  or  on  such 
aa  its  new  master  shall  impose.  On  such  trans- 
fer of  territory,  it  has  never  been  held  that  the 
relations  of  the  inhabitants  with  each  other 
ondergo  any  change.  Their  relations  with  their 
former  sovereign  are  dissolved,  and  new  re- 
lations are  created  between  them  and  the  gov- 
ernment which  has  acquired  their  territory. 
The  same  act  which  transfers  their  country 
transfers  the  allegiance  of  those  who  remain 
in  it;  and  the  law.  which  may  be  denominated 
political,  is  necessarily  changed;  although  that 
which  regulates  the  intercourse  and  general 
conduct  of  individuals,  remains  in  force  ontil 
altered  by  the  newly  created  power  of  the 
bUte. 

"On  the  2d  February,  1810,  Spain  ceded 
Florida  to  the  United  States.  The  sixth  article 
of  the  treaty  of  cession  contains  the  following 
provisions:  "The  inhabitants  of  the  territories 
which  His  Catholic  Majesty  cedes  to  the 
United  States  by  this  treaty  'shall  be'  in- 
corporated in  the  Union  of  the  Unitpil  States, 
ss  soon  as  may  be  consistent  with  the  princi- 
pl(a  of  tho  federal  Constitution!  kod  admitted 
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to  the  enjoyment  of  the  privileges,  rights,  and 
immunities  of  the  citizens  of  the  United  States. 
,"This  treaty  is  the  law  o  ftbe  land,  and  ad> 
mits  the  inhabitants  of  Florida  to  the  enJoj> 
ment  of  the  privileges,  right,  and  imraunitlea 
of  the  citisens  of  the  United  States.  It  is  un- 
necessary to  inquire  whether  this  is  not  their 
condition,  independent  of  stipulstion.  The;r 
do  not,  however,  participate  in  political  power 
^they  do  not  share  in  the  government  till 
Florida  shall  become  a  State.  In  the  mean- 
time. Florida  continues  to  be  a  territory  of  the 
United  States;  governed  by  virtue  of  that 
clause  of  the  Constitution  which  empowers 
Confess  to  make  all  needful  regulations  re- 
specting the  territory  or  other  property  belong- 
ing to  the  United  States." 

"It  has  been  already  stated  that  all  the  laws 
which  were  in  force  in  Florida  while  a  prov- 
ince of  Spain,  those  excepted  which  were  politi- 
cal in  their  character,  which  concerned  the 
relations  between  the  people  and  their  sov- 
ereign, remained  in  force  until  altered  by  tha 
government  of  the  United  States.  Congress 
recognises  this  principle,  by  using  the  words 
laws  of  the  territory  now  in  force  therein.'  No 
laws  could  then  be  in  force  but  those  enacted 
by  the  Spanish  government."    Ibid,  MS. 

These  principles  apply  to  all  parts  of 
Florida,  as  ceded  by  Spain,  under  either  treaty, 
and  to  the  disputed  territory,  as  well  as  other 
parts  of  either  cession;  the  local  laws  in  force 
at  the  time  the  treaties  respectively  took  ef- 
fect, were  the  rules  of  property  and  right 
■under  both;  and  if  the  treaty  of  1S19  I'SaX 
was  the  law  of  the  land  in  1S28,  and  under  tha 
sixth  article,  the  effect  of  the  stiputatioos  was 
to  admit  the  inhabitants  to  the  enjoyment  of 
the  rights,  etc.,  which  were  promised,  by  its 
own  force,  operating  in  presenti  upon  the  sub- 
ject;  ingenuity   will  be   pushed   to  its 


!   pushed   to  its  utmost 


article.  As  the  words  of  the  court  admit  of  no 
exception  or  qualiScation,  that  articlH  must 
operate  in  like  manner  to  ratify_  and  confirm 
all  the  grants  to  which  it  relates,  in  all  parts  of 
the  ceded  territories,  whether  within  the  Stntes 
to  which  it  had  been  annexed,  or  that  which 
was  east  of  the  Perdido. 

The  principles  of  this  opinion  also  apply  with 
full  force  to  the  law  of  nations,  as  it  bears 
on  the  relations  between  the  United  States  and 
the  people  and  proprietors  of  the  disputed  terri- 
tory, consequent  upon  the  Treaty  of  1803,  the 
military  occupation  in  virtue  of  the  right  of 
the  United  States,  by  that  cession,  from  1810 
1821;  as  a  coni^uest  by  the  right  of  war,  or 
a  new  acquisition  by  the  cession  of  Spain 
1821,  subject  to  the  stipulation  it  contained. 
Take  it  in  any  way,  the  law  of  nations  pvoteot- 
ed  all  rights  of  property,  from  whatever  power 
those  rights  arose;  and  it  is  not  a  little  re- 
markable that  every  principle  of  this  case  was 
overlooked  at  the  next  term,  and  this  treaty 
declared  not  to  be  the  law  oF  the  land. 

Next  came  the  case  of  Foster  and  Elam  *. 
Netlson,  in  1829,  wherein  the  majority  of  the 
court,  against  the  opinion  of  the  Chief  Justice 

and  Justice ,  held  that,  in  relation  to  the 

grants  referred  to  in  the  eighth  article  of  the 
treaty,  it  was  only  a  contract  on  the  part  of 
the  United  States,  to  ratify  and  confirm  them 
by  an  act  of  Congreis,  which  waa  neceasary  to 
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DUge  of  nations,  or  of  any  fonner  decisiona. 
But  the  court  vm  unanimous  in  their  opinion 
that  if  the  eighth  article  had  declared  that  all 
grants,  etc.,  snail  h«  valid  to  the  same  extent 
H  if  the  ceded  territories  had  remained  under 
the  dominion  of  the  Icing,  or  "that  these  grants 
are  hereby  MDflrtned,  the  treaty  would  have 
acted  dir^ly  on  the  sabjeot,  and  would  have 
repealed  those  acts  of  Congress  nhich  were  re- 
pugnant to  it."  2  Peters,  314.  That  if  the 
second  article  had  omitted  the  words,  "which 
belong  to  him,"  the  "United  States,  by  accept- 
ing the  cession,  might  have  sanctioned  the 
right  to  make  the  eessioD,  and  have  been  bound 
to  consider  the  eighth  article  as  co-extensive 
with  the  second.  The  stipalation  of  the  eighth 
article  might  have  been  construed  to  be  an  ad- 
mission that  West  Florida,  to  its  full  extent, 
was  ceded  by  this  treaty."  Ibid,,  311.  "That 
if  the  ratification  by  the  king  was  an  excep 
tion  to  the  stipulation  of  the  eighth  article  for 
confirming  grants,  the  excepted  grants  would 
have  been  withdrawn  from  the  eighth  artinlc, 
by  the  exception,  and  would  otherwise  have 
been  within  its  provisions."  "Consequently 
that  all  other  fair  ^ants,  within  the  time 
specified,  were  as  obligatory  on  the  United 
States  as  on  His  Catholic  Kfajesty."  Ibid,  313. 

It  is  evident,  therefore,  that  so  far  as  this 
case  depended  on  the  construction  of  the  treaty, 
it  turned  on  three  positions:  1.  Whether  the 
S04*]  'second  article  ceded  the  whole  terri- 
tory of  West  Florida.  2.  Whether  the  worda 
of  the  eighth  article  operated  directly  on  the 
grants,  so  as  to  confirm  them  by  its  own 
force.  3.  Whether  the  ratification  by  the  king 
operated  as  an  exception  to  the  eighth  article, 
by  excluding  the  three  grants,  Now,  had  the 
court  noticed  the  third  article,  in  connection 
with  the  second,  as  was  done  by  the  king  in 
his  rati  float  ion,  all  difficulty  respecting  the 
words,  "which  belong  to  him,  would  have  I>een 
removed;  for  the  king  declares  that  the  cession 
was  by  both  articles.    6  Laws  U.  S.  828. 

By  the  first  clause  of  the  third  article,  "the 
boundary  line  between  the  two  countries  west 
of  the  Mississippi,"  is  the  Sabine,  to  the 
thirty- second  degree  north  latitude,  thence 
north  to  Red  River,  etc.  By  the  second  ctauite, 
the  parties  agree  to  cede  and  renounce  all  their 
rights,  etc.,  to  the  territory  described  by  that 
linei  the  United  States  to  all  west  and  south 
of  it,  *nd  "in  tike  manner,  His  Catholic  Majesty 
cedes  to  the  United  States  all  his  rights, 
dsims,  and  pretensions,  to  any  territory  east 
and  north  of  said  line,  and  for  himself,  tuB 
heirs,  and  successors,  renounces  all  claim  to 
the  said  territories  forever."    (I  I^ws  U  8.  818. 

The  words  of  this  clause  are  broad  enouxh  to 
embrace  the  whole  territory  east  of  the  Missis- 
aippi;  the  words  "claims"  and  "pretensions" 
are  peculiarly  appropriate  to  that  part  which 
Hea  west  of  the  Perdido;  and,  when  taken  in 
connection  with  the  second  article,  devest  it  of 
all  the  doubts,  by  the  use  of  the  words  "which 
belong  to  him."  So  that  their  combined  effect 
Is  a  cession  by  one  party,  and  an  acceptance  by 
the  other,  of  all  the  rights,  claims,  and  preten- 
sions of  Spain,  to  all  the  territory  east  of  tbe 
Sabine,  including  what  was  known  as  East  and 
West  Floiida,  and  to  wUch  the  ■tipuUtioa  of 
•1* 


held.  "That  the  United  States  i.     _.    

have  claimed  any  part  of  what  could  be  shown, 
by  legal  evidence  and  local  law,  to  have  been 
severed  from  the  royal  domain  before  their 
right  attached"  (B  PeUrs,  717),  whether  the 
severance  was  by  "^itent,  grant,  conoesaion, 
warrant,  order  of  survey,  or  any  other  act 
which  might  have  been  perfected  into  a  com- 
plete title,  by  the  laws,  usages,  and  customs  of 
Spain,"     Ibid.  721. 

"If  a  question  arises  what  lands  were  ceded 
(to  the  United  States),  the  answer  Is  found  in 
the  second  article,  vacant  lands;  not  those 
which  had  been  individually  appropriated,  and 
were  not  the  subjects  of  a  hostile  and  adver- 
sary grant.  Tbe  renunciation  by  the  third 
article,  by  both  parties,  was  only  of  their  re- 
spective rights,  claims,  and  pretensions  to  the 
territory  renounced;  neither  government  bad 
any  right  to  renounce  over  lands  to  which  a 
title  had  been  conveyed  to  their  dtitens  or 
subjects  respectively.  Thus  deciding  on  those 
articles  of  the  treaty,  and  in  conformity  to  tbe 
rules  snd  principles  before  established,  we 
should  be  of  opinion  that  the  land  embraced  in 
the  grant  was  no  longer  a  part  of  the  royal 
domain  at  the  date  of  the  treaty,  but  private 
property,  land  not  vacant,  'but  ap-  (*S0S 
propriated  by  a  prior  and  valid  deed,"  Ibid. 
736,  738.  'The  eighth  article  was  evidently  in- 
tended for  the  benefit  of  those  who  held  grants, 
and  were  considered  as  proprietors  of  land  in 
Florida;  and  to  give  it  a  construction  which 
would  remove  and  limit  rights  thus  intended 
to  be  secured,  would  deprive  them  of  tbe  bene- 
fit of  their  fair  construction  of  the  second  and 
third  articles  of  the  treaty,  and  leave  then  in  a 
worse  situation  than  if  the  eighth  had  been 
omitted  altogether."  "The  honor  of  the  king 
was  concerned  moat  deeply,  in  not  doing  an  act 
which  would  deprive  his  subjects  of  what  he  had 
granted  to  them,"  etc,  "and  to  not  l^ave  the 
confirmation  of  grants  by  lawful  authority,  at 
the  pleasure  of  the  United  States."  Before  the 
execution  of  the  treaty,  there  was  inserted  a 
stipulation  in  "Spanish,  by  which  the  ceded 
territory  should  pass  into  the  hands  of  the 
United  States,  with  the  declared  instruction  by 
the  King  of  Spain  that  the  grants  referred  to 
operated  in  present),  as  an  exception  and 
renervation  of  lands  granted  in  his  name,  and 
by  his  authority,  using  words  which  expressed 
his  intention  in  his  own  language;  that  the 
grants  were  ratified  and  confinned  in  tbe  very 
act  of  cession,  subject  to  no  future  contin- 
gency."   Ibid.  737. 

Such  was  declared  to  be  Its  effect,  according 
to  the  stipulations  of  the  treaty,  the  law  of 
nations,  the  acts  of  Congress,  and  the  laws  of 
Spain,     "If  the  title  was  confirmed  presently. 


States  could  receive  none.  If  no  future  act  of 
theirs  was  necessary  for  their  confirmation  and 
ratification,  the  legal  title,  much  leas  the 
beneficial  interest,  never  passed  to  them  (tbe 
United  States).  Ibid.  T38.  On  a  deliberate 
construction  of  that  article,  the  words,  "shall 
be  ratified  and  conflnned,"  were  held  to  mean, 
"shall  remain  ratified  and  oonBmed ;  and  that 
FaMn  14. 
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tka  United  Statea,  tn  mecepting  the  ecBBion, 
eoold  ua«rt  no  claim  to  Uiids  thus  exjiresity 
•zoeptedi"  Bad  the  court  decUred  expUcitly 
tliAt  the  pftntB  Included  in  the  eighth  article, 
and  thoM  referred  to  in  the  ratiflcatlon  b;  the 
king,  "wcr*  confirmed  and  annulled  reapectii 
iy,  alraDltaneoDBlf  with  the  ratification  a 
eonflrmation  of  the  treaty,  and  that  when  the 
toritor]'  waa  eaded,  the  United  BUtee  had  no 
right  in  any  of  the  lands  embraced  in  the  eon- 
Armed  granU.    Ibid.    741,  743. 

The  aame  principles  were  adopted  in  The 
United  State*  *.  Percheman,  and  in  Ungu — 
uort  emphatic  and  unequivocal,  throughout 
opinion  delivered  by  the  Chief  Justice.  After 
netting  the  first  clause  of  the  second  artleli . 
irhich  ceded  the  territory  in  general  terms,  the 
court  observe:  "A  cession  of  territory  is  never 
understood  to  b«  a  cession  of  the  properi-  -' 
the  iohabitanta."  7  Peters,  87.  "The 
cede*  that  only  'which  belonged  to  him;'  lands 
he  bad  previously  granted  were  not  his  to 
cede.  Neither  party  could  so  understand  the 
eeaaion;  neither  party  could  consider  itself  as 
attempting  a  wrong  to  individuals,  condemned 
by  the  practice  of  the  whole  civili»ed  world." 
The  second  clause  of  the  second  article  is  thui 
raferred  to:  "The  special  enunteratton  could 
■ot  have  been  made,  had  the  first  clause  of  the 
>tB*]  article  been  supposed  to  pass  'the  ob- 
jeeta  thus  enumerated,  bnt  private  property 
alH."  T  Petera,  87.  The  grant  of  buildings 
could  not  have  been  limited  bj  the  words, 
"which  are  not  prirate  property,"  had  private 
property  been  Included  In  the  cession  of  the 
Urritory. 

"This  state  of  things  ought  to  be  kept 
view,  when  we  construe  the  eighth  article 
the  treaty,  and  the  act*  of  Congress  relating 
to  Spanish  titles.  This  (the  eighth)  article  is 
apparently  Introduced  on  the  part  of  Spain,  and 
must  be  intended  to  stipulate  expressly  for 
that  eeourity  to  private  property  which  the 
law*  and  usage*  of  nations  would,  without  ex- 
press stipulation,  have  conferred.  No  con- 
itmction  which  wonid  Impair  that  security  for 
them,  that  it*  positive  words  require,  would 
seem  to  be  admissible.  Without  It  the  titles 
of  individual*  would  be  as  valid  under  the 
government  as  under  the  old,"  etc. 

Til*  court  then  declare  that  this  article 
Beans  that  the  grants  "shall  remain  ratified 
■nd  confirmed  to  the  persons  in  possession  of 
th»m,  to  the  same  extent,  etc.  (that  the  same 
gmnts  would  be  valid  If  the  territories  had  re- 
mained under  the  dominion  of  His  Catholic 
Majesty),  thus  conforming  exactly  to  the  uni- 
versally received  doctrine  of  the  law  of  nations. 
If,  as  we  think  must  be  admitted,  the  security 
of  private  property  was  intended  by  the 
parties;  if  this  security  would  have  been  com- 
plete without  the  article,  tiie  United  States 
could  have  no  motive  for  insistiog  on  the  Inter- 
poxition  of  government,  in  order  to  give  va- 
Udity  to  titles,  which,  according  to  the  usages 
of  the  civilized  world  were  already  valid." 
Ibid.  88,  89.  The  grants  are  then  declared  to  be 
ratified  and  confirmed  by  the  force  of  the 
treaty  itself,  as  the  proper  If  not  unavoidable 
eMistmction  of  its  wotOm;  and  the  court  also 
declares  that  this  construction  would  have  been 
given  in  Foster  and  Etam  v.  Neilson.  if  the 
Bpanish  part  of  of  the  treotj  had  been  brondtt 


to  their  view;  and  that  "this  nnderstanding  of 
ths  article  must  enter  into  our  construction  of 
the  acts  of  Congress  on  the  subject."    Ibid.  8R 

These  cases  finally  settled  the  construction  of 
the  second,  third,  and  el^th  articles  of  the 
Treaty  of  1818;  they  overruled  the  oonstruc- 
tion  ^vau  in  Foster  and  Elam  v.  Neilson,  and 
have  remained  unquestioned  till  this  time  (18 
Peters,  filB);  and  "on  the  fullest  consideration 
(it  hae  been)  held,  that  the  treaty  operated  a* 
a  present,  perfect,  and  absolute  confinnatlon  of 
all  the  grants  which  come  within  Its  provisions. 
That  no  act  of  the  political  department  re- 
mained to  be  done;  tnat  it  was  an  executed 
treaty,  the  law  of  the  land,  and  a  rul*  for  th* 
court:  a  rule  of  title  and  property,"  etc.  IS 
PaUrs,  747. 

In  The  United  BUtes  v.  Kingsley,  decided  In 
183S,  the  court  took  broader  ground  in  favor 
of  Spanish  titles  than  had  been  assumed  in 
any  lormer  case  in  relation  to  the  construction 
of  the  treaty,  and  expressed  their  opinion  in 


words,  than  is  to  be  found  in  any  other  opin- 
ion. "Under  the  treaty  it  is  true  that  grant* 
of  land  made  before  the  Z4th  January,  1818,  by 
HU  Catholic  'Uajesty,  or  by  his  lawful  [*SftT 
authority,  atand  ratified  and  confirmed,  to  the 
same  extent  that  the  same  grants  would  be 
valid  if  Florida  hftd  remained  under  the  domin- 
ion of  Spain,"  ate.,  etc. 

"It  is  admitted  that  in  the  construction  of 
this  article  of  the  treaty  (the  eighth),  the 
United  States  succeed*  to  all  those  equitable 
obligations,  which  we  are  to  suppose  would 
have  inKuenced  His  Catholic  Majesty  to  secure 
to  his  subjects  their  property,  and  which  would 
have  been  applied  by  him  in  the  construction 
of  a  conditional  grant  to  make  it  absolute.  And 
further,  in  the  construction  of  thii  article  of 
the  treaty,  it  must  be  conceded  that  the  United 
States  must  maintain  the  rights  of  property 
under  it,  by  applying  the  laws  and  customs  by 
which  those  rights  were  secured  before  Florida 
wa*  ceded,  or  by  which  an  inchoate  right  of 
property  would,  by  laws  and  customs,  have 
been  adjudicated  bv  Spanish  authority  to  have 
beeome  a  perfect  right,  by  applying  in  the  first 
mttanee  in  sueh  case*,  as  was  said  tn  Arre- 
dondo'*  case,  the  principles  of  justice,  accord- 
iag  to  the  rule*  of  equity;  and,  in  the  second, 
air  those  laws  and  customs  decisive  of  a  right 
of  property,  while  the  party  claiming  the  right 
was  a  subject  of  Spain/'    IZ  Peters,  484,  485. 

This  final  result  of  the  adjudications  of  this 
court  settle*  all  doubts  as  to  the  extent  and 
cfiTcct   of  the  cession   and   the  construction   of 


of  the  two  first  point*.  Their  opinion  in  the 
cose  of  The  UniUd  SUtes  v.  Clarke,  in  1834, 
equally  decisive  of  the  question  whether  the 
tiflcatiou  by  the  king,  in  annulling  the  three 
grants  to  Alagon,  Punon  Rostro,  and  De  Var- 
gas, is  an  exception  or  proviso  to  the  eighth 
article;  on  which  subject  this  is  the  language 
of  the  court  (in  8  Peters,  483) :  "While  Florida 
remained  a  province  of  Spain,  the  right  of  Hia 
Catholic  Majesty,  acting  in  person  or  by  his 
officers,  to  distribute  lands  according  to  hi* 
pleasure,  was  unquestioned.  That  he  waa  in 
tbe  «M*t«&t  e»ard«>  ot  \.Ua  wt-Hu  -««&  -v^ 
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known.  If  tlw  DniUd  SUtes  irera  not  eonteat 
to  roMiTa  the  territory,  eh»rg«d  with  titlei 
thua  are«ted,  th«j  ought  to  h>v«  DUd«,  and 
Umj  would  have  nuute,  such  axcapUona  a»  they 
faained  nacesaarv.  The;  have  made  tUew  ax- 
ecpttona.  Thej  have  atipulated  that  all  aranta 
made  linee  the  24th  of  January,  ISlS.tSallbe 
null  and  Toid.  It  ia  understood  that  this  atipu- 
lation  waa  intended  to  embraoa  three  large 
granta  made  by  the  king,  which  oawprchended 
aaarly  all  tlia  erown  lands  in  Eaat  Florida. 
However  thia  may  be.  It  abowa  that  the  aub- 
Jaot  waa  in  the  mind  of  the  negotiator ;  and 
the  apprehended  misohief  was  guarded  against, 
ao  far  aa  the  partica  could  agree.  The  Ameri- 
oaa  gOTerament  was  content  with  the  ae- 
eority  which  this  stipulation  afforded,  and  can- 
Bot  now  demand  further  and  additional 
grounda.  The  acquialtioo  of  the  Floridas  was 
an  object  of  Immense  Importance  to  the  United 
Stataa.  It  waa  nrged  by  other  oonaideratlons 
of  ft  atill  mora  powerfol  operation,  in  addition 
to  vacant  landa.  It  will  tw  regard^,  whila  our 
Union  lasts,  aa  the  higheat  pruae  of  the  admin- 
istration which  made  it  and  of  the  negotiator 
who  accomplished  it.  It  cannot  be  doubted 
Sas*)  'that  the  terms  were  highly  advan- 
tagaous,  and  that  they  were  so  ooDBidered  by 
alC  The  United  States  were  satisQed,  aud  bad 
reaaon  to  be  aatisSed,  with  tbe  provision  ex- 
cloding  grants  made  Bubsequent  to  the  84th 
January,  1818,  when  the  fraud  □□  that  provision 
waa  prevented  by  the  terms  of  the  ratification 
of  the  treaty.  All  other  coneessions  made  by 
His  Catholic  Majeaty,  or  his  lawful  authorities,  j 
in  the  ceded  temtorles  (in  the  ratification  by 
the  King  of  Spain,  "competent  authoritiea"), 
are  as  valid  as  if  the  cit-sioo  had  not  beu 
made."   8  Peters,  4S4. 

The  same  principle  ia  reeogniced  and  de- 
clared in  The  United  BUtes  v.  Mitchell,  9 
FMera,  736,  and  Strother  v.  Lucas,  12  Peters, 
430,  in  both  of  which  there  la  a  aummary  re- 
riew  of  all  the  previous  decisions  of  this  eonrt 
on  the  rabject;  which  are  declared,  in  9  Peters, 
7S4,  no  be  definitively  aettlcd,  ao  far  as  the 
power  of  thia  court  can  do  It,  and  must  be  tak- 
en to  be  tbe  rulea  of  ita  Judgment." 

I  oontent  myself  with  this  general  reference 
to  theaa  aununaries  of  paat  dedsiona,  with  the 
axeqition  of  the  settled  meaning  of  the  words 
■Qawfnl  ■ntborities."  in  the  eighth  article,  and 
eompetent  authoritiea,  in  the  ratification  by 
the  Idngi  tliat  is  by  thoae  persons  who  aier- 
elacd  tlie  granting  power  by  natnority  of  the 
■town.  This  la  tbe  generally  received  meaning 
of  the  worda.  Tbe  treaty  recognises  the  ev- 
latence  of  those  "lawful  authorities,"  in  tne 
eadad  territories.  8  Peter*.  449.  The  king 
•^ht  therefore  stipulate  for  that  full  cre- 
denee  (evidence)  to  the  instrument  Itself, 
which  ia  uanally  allowed  to  Instruments  issued 

Ktha  proper  officer."  In  tbe  sense  in  which 
i  worda  "va  uniformly  used  and  understood, 
they  mean  peraons  authorised  by  the  crown  to 
grant  land*"  (B  Petera,  460,  464) ;  the  governor 
or  inteadant,  as  tbe  caas  may  be  (9  Peters, 
73S),  'Vir  thoir  deputlea."  10  PeUra,  S31,  8. 
P.I  12  Petera,  43S,  439. 

Had  these  principles,  thus  settled,  in  the 
eaaaa  of  Canter,  1  Petera,  HZ,  in  Soulard,  4 
Patera,  SlSi  Arrendondo,  8  Peter*,  717,  etc.; 
Fercheman,  7  Peters,  87,  etc.,  Clark,  8  Petera, 
449.  4«3i  Oelaaaua,  0  Petar*,  133;  HitohaU,  t 
ill 
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Petera,  7I4j  New  Orleans,  «  Petor*.  £34,  and 
10  Peters,  736;  Strother,  12  Peters,  436,  441; 
KJngeley,  12  Peters,  484;  and  Rhode  Island. 
12  Peten,  747,  been  recognised  in  Foster  and 
Elam,  the  decision  of  the  court  in  that  ease, 
on  their  declared  principles,  must  have  been  is 
favor  of  tbe  plaiociiT,  if  be  had  filed  and  re- 
corded his  claim,  according  to  the  requisitiona 
of  tbe  acts  of  Congress  as  the  court  decided 
that  case  solely  on  their  construction  of  the 
treaty  the  since -established  construction  if  then 
adopted  would  have  made  the  treaty  a  rule  of 
decision  for  the  court,  have  confirmed  the 
grant  by  Ita  own  force,  and  repealed  the  14th 
section  of  t'  e  Act  of  1801,  and  all  repugnant 
laws;  and  made  all  grants  before  January, 
1818,  as  obligatory  on  the  United  States  a* 
they  were  on  Spam,  excepting  onl;  the  three 
which  were  cancelled  by  the  ratification  of  the 
king.    2  Peters,  311-316. 

3.  I  now  proceed  to  tbe  cases  which  hava 
arisen  in  this  court  under  the  treaty  of  1819,  In 
relation  to  grants  of  land  within  the  disputed 
territory,  made  after  1B03;  and  under  tha 
kindred  treaty  'between  Oeor^a  and  [*S»t 
the  United  States,  on  f^rants  made  by  Great 
Britain  and  Spain,  while  those  govemmenta 
occupied  tbe  territory  in  dispute  between  them 
(Georgia  and  the  United  SUtes). 

Harcourt  v.  Gaillard  arose  on  a  grant  mads 
by  the  British  Governor  of  West  Flnridn,  for 
land  north  of  the  thirty-first  degree  N.  lat.,  and 
within  the  charter  liraita  of  Oeokgia;  but  which 
waa  then  under  the  government,  and  in  the  pos- 
session of  Great  BnUin.  The  grant  was  held 
void,  because  it  was  made  during  the  war  of 
tlie  Revolution;  and  the  Treaty  <jf  P^ace  con- 
tained no  atipulation  in  favor  of  grant*  previ- 
ously made,  or  any  session  of  territory  to  tbe 
United  States;  but  was  an  acknOA-[ed{[ment 
and  recognition  of  their  pre-existing  rights. 
But  Ihu  court  also  held  that  if  the  grant  bad 
been  made  before  the  war,  "it  might  have  had 
tbe  benefit  of  those  principle*  of  public  law 
which  are  applied  to  teiritories  acuuired  by 
oonqueat;"  but  tbe  question  "is  one  of  disputed 
boundaries,  within  which  the  power  which  suc- 
ceeds in  war  i*  not  obliged  to  recognise  as  valid 
any  act*  of  ownership  eiercised  by  hii  adver- 
sary." 12  Wheat.  fi2S.  Tbe  court  then  refer 
to  the  eighth  article  of  the  Treaty  of  Ghent, 
ai  an  illustration  of  this  doctrine,  which  ia 
this;  "It  is  agreed,  etc.,  that  in  case  any  of  the 
islands,  etc.,  which  were  in  the  pngne^xion  of 
□no  of  the  parties  prior  to  the  commencement 
of  tbe  present  war  between  tbe  two  cauatri.s, 
should,  ate.,  fall  within  the  domininTis  of  the 
other  party,  all  grants  of  land  made  previous 
to  the  commencement  of  the  war,  by  the  party 
having  had  such  poasession,  shall  be  as  valid  as 
if  suSi  island,  etc.,  bad  been  adjudged  to  be 
within  the  dominions  of  tbe  party  having  had 
such  posaession,"  etc  1  Laws  U.  S.  SUB.  Where- 
upon the  court  use  this  language;  "And  auch 
is  unquestionably  the  law  of  nation*.  War  ia 
a  auit  prosecuted  bv  the  sword,  and  when  the 
question  to  be  decided  i*  one  of  original  claim 
to  territory,  grants  of  soil  made  flagrante  bello 
by  the  party  that  falla  can  only  derive  validity 
by  treaty  stipulation."    Law*  U.  S.  628. 

The  next'  ca*e  aroee  on  a  grant  made  by  tha 

Spanish  government  of  Weft  Florida,  in  1795. 

before  the  treaty  of  limits  between  Spain  and 

tha  United  SUtea,  for  land  aorth  of  the  thirty- 

reten  14. 
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flnt  degree  north  latitude,  of  which  Spain  wfts 
lit  potsession  at  the  time  of  the  grant;  the 
court  deoided  this  case  on  the  same  principlei 
U  were  adoptt^  in  Poole  v.  PTepgtr.  and  ap- 
plied to  the  compact  l>elween  Ken  tuck  j  and 
TennesBce.  These  wrre  the  principles  laid 
down  in  tlieir  opinion:  "It  it  the  usage  of  all 
the  civiliied  nations  of  the  world,  when  terri- 
tory ii  ceded,  to  stipulate  for  the  propertj  of 
its  inhabitants,"  etc.  "Had  Spain  considered 
herself  as  ceding  territory,  she  would  not  have 
neglected  a  stipulation  which  everj  sentirnent 
of  justice  and  national  honor  would  have  de- 
tnanded,  and  which  the  United  States  would 
not  have  refused.  But  instead  of  requiring  an 
article  to  that  effect,  she  has  expressly  stipu- 
lated for  the  withdrawal  of  the  settlements 
made  within  what  the  treaty  admits  to  be  the 
territoTV  of  the  United  States,  and  for  permis- 
•Ion  to  the  settlers  to  bring  their  property  with 
them.  We  think  this  an  unequivocal  acknowl- 
edgment that  the  occupation  of  that  territory 
400*]  by  Spain  was  wrongful;  and  *we  think 
the  opinion  thus  clearly  indicated  was  sup' 
ported  by  the  state  of  facta.  It  follows  that 
Spanish  grants,  made  after  the  Treaty  of 
Pcftce,  can  have  no  intrinsic  validity;  and  the 
holders  muBt  depend  for  their  titles  on  th( 
l«wB  of  the  United  States,"  Henderson  v.  Poin- 
dexter,  12  Wheat.  S3S,  636;  vide  11  Peters,  200, 
ElO. 

The  statement  of  this  case  by  the  court,  In  a 

tireceding  part  of  their  opinion,  gives  a  most 
ucid  illustration  of  the  principles  above  re- 
ferred to.  After  alluding  to  the  treaties  of 
SBkce  between  Great  Britain  and  the  United 
tates.  Fiance  and  Spain,  in  1783,  the  court 
aay:  "In  the  treaty  with  Spain,  the  Floridas 
were  ceded  to  that  power  without  any  descrip- 
tion of  boundary."  "The  United  States  con- 
tinued to  assert  a  claim  to  the  thirtyHrst  de- 
gree of  north  latitude,  while  Spain  maintained 
¥'raeveringly  her  pretensions  farther  north, 
his  was  the  subject  of  long  and  fruitless  dis- 
euBsion  between  the  two  governments,  which 
was  terminated  by  the  treaty,  etc.,  of  STth  0,;- 
tober,  1795.  etc-  This  treaty  declares  and 
agrees  that  the  line  which  was  described  in  the 
Treaty  of  Peace  between  Great  Britain  and  the 
United  Slates  as  their  south  boundary,  shall  lie 
the  line  which  divides  their  territory  from  East 
Mid  West  Florida." 

"This  article  does  not  import  to  be  a  cession 
of  territory,  but  the  adjustment  of  a  controver- 
sy between  the  two  nations.  It  b  understood 
as  an  admission  that  the  right  was  originally 
fa)  the  United  States,"  etc.  (534.) 

This  opinion  is  conflrnied  by  a  subiequent 
part  of  the  same  article.  That  "the  settle- 
ments of  either  party  in  the  territory  of  the 
other,  according  to  the  above-mentioned  bound- 
aries, shall  be  withdrawn  within  six  months 
after  the  ratiScation  of  tbia  treaty,  or  sooner 
if  it  be  possible:  and  that  they  shall  be  per- 
mitted to  take  with  them  all  the  goods  and  ef- 
fects which  they  possess."  12  Wheat.  634,  636, 
H4. 

This  state  of  facts  in  Harcourt  f.  Qalllard 
and     Henderson     v.     Pol  n  dexter,     shows     the 

Sounds  on  which  the  British  grant,  made  he- 
re the  Treaty  of  Peace  with  Great  Britain, 
and  the  Spanish  grant,  made  before  the  Treaty 
of  17!)6  with  Spain,  for  lands  within  the  dis- 
puted territory  white  in  the  possession  of  those 
10  Ii.  ed. 


powers,  as  government"  de  facto,  were  held  not 
to  be  valid  under  those  treaties  or  the  law  of 
nations,  to  have  been  exclusively  these.  The 
British  grnnt  was  made  flagrante  bello,  the 
Treaty  of  Peace  neither  cpdcd  or  relinquished 
any  territory  to  the  United  States,  or  to  par- 
ticular States;  it  uas  a  solemn  recognition  and 
acknowledgment  of  their  pre-existing  rights. 

The  Spanish  grant,  though  made  during 
peace,  became  void  by  the  admission  of  Spain, 
in  the  Treaty  of  1795,  of  the  original  right  of 
the  United  States  to  the  territory  in  which  the 
land  was  situated,  by  the  express  stipulation 
that  the  settlers  within  the  boundary  estab- 
lished should  remove,  with  their  effects,  within 
a  stipulated  time;  and  that  there  was  no  stipu- 
lation in  the  treaty  for  the  protection  of  the 
inhabitants.  In  the  enjoyment  of  property  held 
under  Spanish  grants  previously  made. 

•There  was  anothpr  feature,  com-  t*401 
mon  to  both  cases,  which  was  noticed  by  the 
court,  growing  out  of  the  compact  with  Geor- 
gia, and  the  subsequent  acts  of  Congress.  This 
compact  was  made  by  "article  of  agreement 
and  cession."  entered  into  the  24th  April,  1B02, 
"between  the  United  States  and  the  State  of 
Georgia,"  in  virtue  of  an  act  of  Congress,  "tor 
an  amicable  settlement  of  limits  with  that 
State,"  and  a  law  thereof. 

By  art.  1  "Georgia  cedes  to  the  United 
States  all  the  right,  title,  and  claim  to  the  Ju- 
risdiction and  soil  of  the  lends  within  her  bound- 
ary, west  of  the  River  Chatahoochee,  upon  the 
following  express  conditions,  and  subject  there- 
to, that  is  to  say."  etc.  Second.  "That  all  per- 
sons who.  on  the  27th  October,  1795  (the  date 
of  the  treaty  with  Spain),  were  actual  settlers 
within  the  territory  thus  ceded,  'shall  be  con- 
flrnied' in  all  the  grants  legally  and  fully  exe- 
cuted prior  to  that  day,  by  the  former  British 
government  of  West  Florida,  or  by  the  govern- 
ment of  Spain,  and  in  the  claims  which  may  be 
derived  from  any  actual  survey  or  settlement 
made  under  the  Act  of  the  State  of  Georgia," 
etc.,  passed  7th  February,  1785. 

By  art.  2  "The  United  States  accepted"  this 
cession,  on  the  conditions  therein  expressed, 
and  ceded  all  their  right,  title,  and  claim  to 
soil  and  jurisdiction,  of  any  land  east  of  the 
line  of  cession,  by  Georgia  to  the  United 
States. 

By  art.  3  "The  present  act  of  cession  and 
agreement  shall  be  in  full  force  as  soon  as  the 
I.,egislature  of  Georjpa  shall  have  given  its  as- 
sent to  the  boundaries  of  this  cession,"  etc.  No 
law  or  other  act  of  assent  was  therefore  neces- 
sary by  the  Un'ted  States  to  give  it  full  effect. 

In  April,  1802,  Georgia  passed  an  Act  to  rati- 
fy and  conflrm  the  agreement,  which  enacted, 
"That  the  said  deed  or  articles  of  agreement 
and  cession  be,  and  the  same  hereby  is,  and  are 
fully,  absolutely,  and  amply,  ratified  and  con- 
firmed in  all  its  parts;  and  hereby  is  and  are 
declared  to  be  binding  and  conclusive  on  the 
said  State,  her  government,  and  eitiiena  for- 
ever."   1  Laws  U.  S-  488. 

The  act  of  Congress  under  which  this  com- 
pact was  made,  authorized  the  commissionera 
appointed  by  the  United  States,  to  adjust  and 
determine,"  "all  interfering  claims  of  the  Unit- 
ed States  and  Georgia,  to  territory  west  of 
the  Chatahoochee,  north  of  thirty-one  degrees 
north  latitude,  and  south  of  the  cession  made 
by  South  Carolina,'  etc  1  Storr,  494.  A  aub- 
U  ftlS 
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sequent  act  ^ve  tbem  power,  "SuBiIIj  to  Httia 
by  compromiae,"  etc.,  any  clBim*  mentioned 
in  tne  former  act,  and  on  behalf  of  the  United 
States,  to  receive  a  ceBsion  of  any  lands  there- 
fai  mentioDed,  or  of  th«  jurisdiction  thereof,  on 
such  terms  as  to  them  shall  seem  reaaooable." 
Ibid.  77B. 

Subsequent  laws  provided  for  carrring  thii 
compact  Into  effect,    2  Storj,  893,  SfiZ,  966. 

Bj  now  comparing  the  Treat*  of  Ial9,  v 
the  Treaty  of  Peace  with  Great  Britain  in  17S3, 
It  is  palpable  that  it  contains  no  recognition  or 
acknowledgment  of  the  pre-existing  right  of 
the  United  States  to  the  disputed  territory ;  it 
409*]  therefore  does  not  eome  within  'the 
principles  which  tbe  court  applied  to  the  Brit- 
ish grant,  arising  from  the  nature  of  that  trea- 
ty; nor  does  the  principle  of  the  law  of  na- 
tions, in  relation  to  grants  made  during  a  war, 
apply  to  grants  made  by  Spain,  between  1804 
and  1810,  while  in  peaceful  possession  of  the 
territory.  A  comparison  of  the  two  treaties 
with  Spsin  places  them  in  more  striking  con- 
trast in  their  titles  and  the  stipulations  oi 
their  respective  articles.  That  of  17S5  was  de- 
clared to  be  >  "Treaty  of  Friendship,  limits, 
and  Navigation;"  that  of  1819  was  declared  to 
be    a    '"n^aty    of    Amity,    Settlement,    and 

The  declarad  object  of  the  first  was  "tc 
tablisb  several  pomts,  the  settlement  whereof 
will  bs  productive  of  general  advantage  and  re- 
ciprocal utility  to  both  natifms."  Vide  1  Laws 
U.  S.  262.  Its  stipulations  have  been  noticed. 
The  declared  object  of  the  second  was  to  "set- 
tle, terminate,  and  put  an  end  to  all  their  dif- 
feiencea  and  pretensions,"  so  as  "to  consolidate 
on  a  permanent  basis,"  etc. 

Art.  6.  "The  inhabitants  of  the  ceded  terri- 
toriea  sbaU  be  secured  in  tha  free  eiercise  of 
their  religion  without  any  restriction;  and  all 
those  who  may  desire  to  remove  to  the  Spanish 
dominions,  shall  be  permitted  to  sell  or  export 
their  effects  at  any  time,  without  being  subject 
in  either  case  to  duties." 

Art.  S.  "They  shall  be  incorporated  into  the 
Union,"  etc.;  "and  admitted  to  the  enjoyment 
of  idl  the  rights,  privileges,  and  immunities  of 
eitiiens  of  the  United  States." 

Art.  7.  "The  officers  and  troops  of  His 
Catholic  Majesty,"  etc.,  "shall  be  withdrawn, 
and  possession  of  the  places  occupied  by  them 
shall  be  given  within  six  months  after  tbe  sz- 
change,"  etc. 

Art.  8.  "All  grants  of  lands,"  etc.,  "shall  be 
ratified  and  confirmed  to  the  persons  in  pos- 
session of  the  lands,  to  the  same  extent  that 
the  same  grants  would  be  valid,  if,"  etc. 

This  treaty,  it  must  be  remembered,  had  been 
preceded  by  the  same  mutual  claims  and  pre- 
tensions of  both  parties,  perteveringly  main- 
tained, during  long  and  fruitless  discussions  be- 
tween the  two  governments,  as  had  been  the 
ease  before  the  Treaty  of  1796;   and  that  the 

eissesBion  of  the  territory  was  held  by  the 
nlted  States,  under  the  most  solemn  pledges 
by  the  President  and  Congress,  that  it  was  in 
tbeir  hands  subject  to  future  negotiation,  and 
that  tbe  inhabitants  should  be  protected  in  the 
enjoyment  of  their  liberty,  property,  and  re- 
If^on. 

Now,  let  this  treaty  have  the  benefit  of  the 

Cinciples  of   the  law  of  nations,  which   were 
id  iMwii  by  the  court  in  the  two  eiisa  la  12 
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good  title  to  the  property  which  they  might 
choose  to  sell,  whether  It  was  lands  or  ehattelsT 


Phased  by  the  United  SUtes,  a 
pact,  deed,  or  articles  of  agreement;  let  U  ra- 
ceive  the  oame  construction  and  effect  aa  waa 
l^ven  to  the  agreement,  or  as  the  court  called 
it,  the  treaty  with  Georgia,  and  then  it  oui  be 
ascertained  what  would  have  been  tbe  rasult 
bad  the  srants  in  those  cases  been  protected  by 
any  treaty  stipulation.  Let,  also,  the  acts  of 
Congress  which  related  to  claims  under  tha 
treaty  with  Georgia,  be  compared  with  thoaa 
which  related  to  the  country  west  of  the  Perdi- 
do  'especially,  passed  before  1621^  to-  [*4VS 
gether  with  those  passed  sinc«  th«  treaty  waa 
ratified  for  the  adjustment  of  titles  to  land, 
and  tbe  same  construction  be  applied  to  ail, 
as  the  court  gave  to  the  former;  a  satisfactory 
answer  can  be  given  to  those  questions. 

1.  Under  su<£  a  treaty,  would  private  prop- 
erty be  protected  by  the  law  of  nations,  if  the 
flfth,  sixth,  and  eighth  articles  had  been  omit- 
tedT 

2.  Under  the  fifth,  could  the  inhabitants  who 
remained  in  the  proHnee,  in  the  enjoyment  of 
their  religion,  be  deprived  of  their  property! 

8.  Could   those   who   chose   to   r ~ — 

ftwas 

4.  Under  the  sixth,  till  their  incorporation 
into  the  Union,  can  the  inhabitants  enjoy  the 
rights,  privileges,  and  immunities  of  American 
citizens,  if  the  United  States  can  confiscate 
their  lands,  by  declaring  their  titles  void,  and 
granting  them  to  others;  and  could  this  be  done 
after  their  incorporation  I 

6.  Under  these,  and  the  eighth  article,  is  It 
optional  with  the  United  States  to  oonflrm  or 
confiscate  T 

5.  Had  there  been  no  treaty,  would  not  tha 
grants  have  been  valid  under  previous  pledges 
by  the  United  States,  and  the  laws  annexing 
the  disputed  territory  to  the  adjacent  StatesT 

7.  Without  a  treaty  or  specific  pledge,  would 
not  the  Constitution  of  the  United  States  pro- 
tect the  inhabitants  in  their  rights  of  persons 
and  property,  by  tbe  very  act  of  such  annexa* 
tion,  accepted  by  a  StateT 

8.  Are  they  not  so  protected,  as  the  inhabit- 
ants of  a  territory  of  the  United  States,  under 
the  ordinance  of  1787,  which  was  in  force  i« 
this  territory! 

9.  Does  not  the  law  of  nations  give  to  theee 
grants  the  same  protection  as  in  the  case  of 
conquest,  or  military  occupation,  until  Congress 
shall,  in  virtue  of  the  law  of  a  conqueror,  de- 
clare them  void,  and  resume  the  lands! 

And,  10.  Can  questions  arising  in  cases 
brought  to  recover  property  embraced  by  snch 

f rants,  be  decided  by  tbe  courts  of  the  United 
tates,  in  virtue  of  the  judicial  power  of  the 
Constitution,  and  25th  section  of  the  Judiciary 
Act  of  1789,  or  by  special  tribunals  appointed 
under  the  acts  of  Congress,  with  power  to  de- 
cide on  the  validity  of  titles  acquired  uadM 
such  grants! 

So  lar  as  the  solution  of  these  questions  de- 
pends on  the  stipulations  of  the  Treaty  of  18IB, 
and  the  laws  of  nations  applicable  thereto,  tbe 
principles  laid  down  by  the  court  in  Harconit 
V.  Gaillard,  and  Henderson  r.  Poindexter,  al- 
ready quoted,  are  so  full,  and  ao  completely 
answer  them,  as  to  save  the  necessity  of  re- 
peating them.  That  treaty  preMots  the  reverta 
retanK. 


of  tkoM  tkflB  nnder  eonilderfttloii,  and  Um  grmat 
ia  tho  prewnt  c«se  1«  one  which  muit  have  been 
Una  heU  valid  on  every  ground  asBumed  bj 
tba  oonrt  in  Iitot  of  the  grant*  theo  before 
*9t']  thuD,  had  tbey  come  within  the  'rules 
and  mlnciples  on  which  the  court  made  the  dia- 
tloetm   Hii«  between  the    different    klnda    of 


But  when  we  apply  them  to  the  grant  in  the 
prwcnt  eaae,  it  is  a  matter  of  much  aurprise 
that  there  oould  e^iit  a  doubt  of  tt«  validity. 
Independently  of  the  treaty,  It  waa  protected 
\ij  th«  law  of  conqueit,  military  occupation, 
ceaaion,  or  relinquiahment_;  independently,  too, 
of  any  of  these  coasiderationi,  the  property  ol 
tha  plaintiff  in  the  land  granted  wai  protected 
by  Um  act!  of  the  United  States,  under  which 
ualr  military  occupation  or  acquisition  begun 
and  waa  continued.  And,  indepeodentty  of  all 
othar  eonaiderations,  it  waa  protected  by  the 
itlpnlatlona  of  a  treaty  of  ceasion,  amity,  aet- 
tlement,  and  linits,  eveiy  clause  whereof 


Mcpted,  ratified,  and  confirmed  by  the  treaty- 
maklDK  power  of  the  United  States,  and  pro- 
claimed a*  binding  on  them,  by  Ita  eonautn- 


tional  effect. 

At  the  same  term  In  which  Harconrt  r.  Oafl- 
lard,  and  Henderson  t.  Poinderter  were  decided, 
the  eaae  of  Delacroix  v.  Chamtierlaln  came  up) 
tbe  controTersy  arose  on  a  concession  of  land 
in  the  disputed  territory;  and  as  the  opinion  of 
the  eonrt,  taken  in  connection  with  the  two 
preceding  casea,  and  the  case  of  Canter,  1 
Fetera,  HE,  decided  at  the  next  term,  is  of  de- 
ciaire  bearing  on  this  case,  it  la  given  at  large. 
The  concession  referred  la  in  the  bill  of 
exceptions,  is,  upon  ita  face,  not  a  grant, 
nor  a  surrey,  but  It  U,  as  ia  expressed  in 
tha  bill  of  exceptions,  only  a  warrant  or  order 
of  survey,  authorizing  the  deputy -surveyor  to 
make  a  survey,  and  to  report  to  the  intendant 
tka  mrvey  when  made,  in  order  to  found  a 
grant  npon  it.    Tbe  order  of  aurvey  bears  date 

tbi  —  day  of  .  1S06.     At   that  date   the 

^auiab  authorities  were  in  tbe  actual  posaes- 
aian  of  Mobile,  where  the  land  lies;  and  they 
e/Aimed  It  as  part  of  the  Ftoridas,  then  belong- 
iag  to  the  Spanish  crown.    Tha  United  States 
elmimed  it  as  part  of  Louisiana.    But  it  ia  not 
MgBaaaary  to  investigate  these  conflicting  claims. 
1*116  United  States  have  since  obtained  Uie  Plor- 
iAmM  by  purchase  and  cession  from  Spain,  with- 
ovxt  having  previoualy  settled  the  controverted 
boundary  between  the  Floridaa  as  claimed  by 
^f>Bin,  and  Louisiana  as  claimed  by  the  United 
B'Ckt«a.     A  question  of  disputed  boundary  be- 
^'^veen  two  aovereigii.  Independent  nationa,  is, 
V^adecd,  much  more  properly  a  subject  of  diplo- 
■xiatic  discussion  and  of  treaty  than  of  judicial 
Ixaveatigation.    If  the  United  States  and  Spain 
h«d  settled  their  dispute  by  treaty,  before  the 
VTnited  States  extinguished  the  claim  of  Spain 
to  the  Florida*,  the  Boundary  thua  fixed  would 
ItaT*  eoncluded  all  partiea.     Bat  as   that  was 
not  done,  the  United  States  have  never,  as  far 
fta  we  can  discover,  distinguished  between  the 
eonccssions  of  land  made  by  the  Spanish  au- 
thorities  within  the   disputed   territory,  while 
Sp«in  was  In  the  actual  poseesHion  of  it,  from 
eoBoeeaian*   of   a    similar   character    made   by 
Spsiln    within    the   acknowledged    limits.      We 
inll  not,  therefore,  rai^e  any  question  upon  the 
ground  of  any  want  of  authority  In  the  intend- 
!•   I*.   Ml. 


authority  of  the  Spanish  intendant  to  a 
concession  and  warrant  of  survey,  the  ques- 
tion made  and  decided  in  the  District  Court 
fairly  arises:  waa  it  a  sufficient  title  to  recover 
upon  in  an  action  of  ejectment!  If  the  couecs- 
sion  had  been  made  In  a  country  where  at  the 
time  tbe  principles  and  practices  known  to  the 
common  law  prevailed,  it  would  not  bear  a  con- 
test. It  woujd  be  regarded,  at  moat,  as  an  in- 
cipient, inchoate  right,  but  not  a  perfect,  legal 
estate.  It  would  not  be  auch  title  aa  would 
maintain  an  action  of  ejectment.  Was  it  a  per- 
fect, legal  estate;  was  it  a  title  according  to 
the  Spanish  law  which  prevailed  at  Mobile  at 
the  time  it  was  madet    We  apprehend  not.' 

'^t  ahows  npon  its  face  that  other  acts  of 
sovereignty  remained  to  be  done  to  perfect  the 
title,  uid  which  the  sovereign  power  might 
withhold.  A  survey  was  to  be  made;  and  ac- 
cording to  tbe  laws  and  usages  of  Spain,  a  for- 
mal grant  was  to  be  made  In  sucn  caaea,  to 
complete  the  title. 

"It  may  be  admitted  that  the  United  States 
were  bound  in  good  faith  by  the  terms  of  the 
treaty  of  cession  by  which  they  acquired  the 
Floridas,  to  confirm  such  conceasiona  aa  had 
been  made  by  warrants  of  survey;  yet  it  would 
not  follow  that  the  legal  title  would  be  per- 
fected until  confirmation.  The  government  of 
the  United  States  haa  throughout  acted  upon  a 
different  principle,  in  relation  to  these  incnnate 
rights,  in  all  their  aequisitiona  of  territory, 
whether  from  Spain  or  France.  Whilst  the 
government  has  admitted  its  obligation  to  con- 
firm such  inchoate  right*  or  concessions  as  had 
been  fairly  made,  it  has  maintained  that  the 
legal  title  has  remained  in  the  United  Statea, 
until  by  some  act  of  confirmation  it  was  passed 
or  relinquished  to  the  claimants.  It  haa  main- 
tained its  right  to  preacrUie  the  forms  and  tha 
manner  of  proceeding  In  order  to  obtwn  a  con- 
firmation, and  ita  right  to  establish  tribunals  to 
investigate  and  pronounce  upon  their  vatiditj'.* 
Ibid.  "This  is  demonstrated  by  the  lawa  which 
Congress  have  repeatedly  passed,  eatablishing 
boards  of  commiasionera  to  investigate  theae 
claims,  and  to  reject  or  confirm  them,  or  re- 

fort  them  to  CongresB  in  casea  of  doubt;  and 
y  the  acta  of  Congreaa  requiring  all  such 
claims  to  be  recorded  within  prescribed  periods. 
It  does  not  appear  that  this  order  of  eurvev  ha* 
ever  been  recorded,  or  passed  upon  by  the  board 
of  commissionera,  or  register  of  the  land  office, 
established  by  Oongress  in  the  district  in  which 
tbe  land  lies.  It  can  therefore  derive  no  aid 
from  the  laws  of  the  United  StaUa."  IS 
Wheat.  800,  eo2. 

In  conclufliou,  the  eonrt  aflSrmed  the  judg* 
ment,  because  ao  ejectment  could  not  be  sua* 
tained  on  the  order  of  survey.    Ibid.  603. 

But  had  this  been  a  legal  title,  complete  In 
form,  granting  the  legal  estate,  and  dulv  re- 
corded, there  could  have  remained  do  doubt 
that  the  plaintiff  would  have  recovered,  as  hi* 
case  came  within  every  principle  of  the  preced- 
ing cases  of  Earcourt  *.  Gaillard,  Hendervon 
V.  Poindexter,  of  which  the  leading  one  is  this; 
that  "all  the  acts  of  Congress  on  the  subject  of 
grants  within  the  disputed  territory,  under  th* 
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itt*j  of  ■thoM  which  « 


Wheat.  GZ8,  620,  S3B.  Th«  artictes  wUli  Geor- 
gia ware  in  themselTe*  a  oonflrmation  of  titlei 
within  itt  provliioiu  (639) ;  protected  bv  them 
(540),  and  confirmed  by  them.  And  by  the  acti 
of  1819  and  1822,  perfect  granta  ware  expresl 
Ij  recogniied  aa  complete  titles. 

If  these  opinions  of  thU  court  require  ad' 
ditlooal  supiMrt  to  entitle  them  to  respect,  it 
will  be  foima  in  Keene  v.  U'Donough;  in  which, 
bj  a  deerae  of  a  Spanish  court,  rendered  in 
tSM,  at  Baton  Rouge,  which  Is  within  ths  dls- 

rted  tanitory,  lands  were  sold  and  conveyed 
the  defendant's  grantor,  who  held  them  un- 
der aueh  decree  and  eale,  and  thie  is  the  lan- 
guage of  this  court  in  affirming  its  validity: 

"The  adjudication  having  been  made  by  a 
Spanish  tribunal,  after  the  cession  of  the  coun- 
ty to  the  United  States,  does  not  make  It 
Toid;  for  we  know  historically  that  the  actual 
poaseaaion  of  the  territory  was  not  surrendered 
nntil  some  time  after  tneee  proceeding*  took 
place.  It  waa  the  judgment,  therefore,  of  a 
competent  Spanish  tribunal,  having  jurisdiction 
of  us  eaae,  and  rendered  whilst  the  country, 
although  ceded,  was  de  facto  in  the  poasesaion 
of  Spain,  and  luhject  to  Spanish  laws.  Such 
judgments,  so  far  as  they  affect  the  private 
rights  of  the  partiea  thereto,  must  be  deemed 
*alid. 

"Tbit  *iew  of  the  case  supersedes  the  neces- 
sity  of  considering  the  question  of  prescrip- 
tion."   S  Peters,  310. 

The  Spanish  tribunal,  it  must  be  remem- 
bered, was  the  governor  of  the  province,  acting 
in  his  judicial  capacity,  In  which  he  had  pow- 
er by  the  Spanish  law  to  order  a  sale  of  land; 
whicli  passed  ths  title  of  the  proprietor  to  the 
purchaser,  on  tho  execution  of  a  deed,  which 
was  deemed  the  strongest  and  safest  convey- 
ance known  to  the  jurisprudence  of  Spain.  In 
his  political  capacity,  the  same  govemor  had 
power  to  dispose  of  the  royal  domain,  and  to 
males  valid  grants  thereof,  which  conferred  a 

rfect  right  of  property  in  the  land  so  granted, 
would,  therefore,  be  a  novel  principle  in 
Amerieao  jurisprudence,  if  while  this  govern- 
or, by  judicial  power,  could  transfer  the  prop- 
erty of  A  to  B,  he  yet  could  not  by  political 
power,  so  far  dispose  of  the  public  domain  as 
to  bind  the  king,  id  whose  name  and  by  whose 
authority  he  acted  as  his  direct  representative; 
or  even  affect  his  conscience  as  a  trustee,  in 
virtue  of  ths  grant,  to  the  grantee.  And  if  the 
Idng  waa  so  bound  hy  a  perfect  grant,  or  be- 
came a  trustee  by  a  mere  concession  or  order 
of  survey,  the  United  States  succeeded  to  the 
obligation  of  the  king  to  perfect  the  title,  ac- 
cording to  the  laws,  usages,  and  customs  of 
Spain;  and  the  grant  or  concession  stood  "rati- 
fied and  confirmed"  under  the  treaty,  to  the 
same  extent,  at  least,  as  a  judgment  did  before 
It.    12  Peters,  484. 

The  two  first  Of  these  cases  established  these 
principle*— that  grants  of  land  In  a  disputed 
territory,  made  by  a  government  in  possession 
thereof,  during  peace  with  a  nation  which  is 
entitled  to  ita  dominion  and  propriety,  are  valid 
bv  the  law  of  nations,  without  any  treaty  stip- 
ulation; if  made  during  war,  tiiey  are  not  valid 
401*]  unless  protected  *by  the  treaty:  tlial 
wb»n  territory  is  acijuired  by  a  ceaaion,  or  re- 
ibiquiabmeat  oi  one  nation  to  another,  or  bv 


conquest,  the  rights  of  prlvata  property  m 
protected  by  the  law  of  nations,  according  to 
the  law  of  the  territory,  though  no  stipulatioa 
is  contained  in  the  act  of  cession  or  relmquiah- 
ment;  and  even  in  case  of  conquest,  no  other 
change  is  effected  except  as  to  government) 
and  that  when  a  stipulation  for  property  is 
required  it  is  never  refused,  and  when  made,  ia 
sacredly  observed.  But  when,  by  a  treaty  or 
compact,  one  nation  or  State  admits  the  orig- 
inal right  of  the  other  to  the  disputed  territory, 
without  any  atinulation  in  favor  of  the  iohahit- 
ants,  ai  to  lands  held  b^  grant  under  the  par- 
ty which  admita  the  right  of  ths  other,  the 
treaty  binds  their  rights,  and  the  grants  are 
not  valid  against  the  party  whose  original 
right  ii  acknowledged.  8.  P.  11  Peters.  209, 
210. 

Delacroix  t.  Chamborlain  established  the  ap- 
plication of  ths  Treaty  of  18IB  to  the  disputed 
territory,  «a  a  ceaaion  thereof  hy  Spain,  a  pur- 
chase hy  the  United  States,  and  a  settlement 
of  former  controversies  concerning  it  (S.  P.  12 
Peters,  616) ;  that  the  grants  and  concesdons 
made  by  Spain  while  in  poasesaion.  are  on  the 
same  footing  as  in  other  parts  of  Florida;  that 
the  United  States  are  bound  in  good  faith  t^i 
confirm  her  imperfect  titles,  and  nas  admitted 
its  obligation  to  do  so,  when  the  inchoate  title 
has  been  fairly  made.  And  when,  in  the  eaoeof 
Canter,  this  court  declared  that  this  treaty  is 
the  "law  of  the  land"  (1  Peters,  642),  the  omii- 
sion  of  any  reference  to  either  of  these  cases  j^ 
the  opinion  in  Foster  and  Elam,  shows  mos^ 
clearly  that  they  were  not  considered  by  th« 
court;  and  when  the  principles  they  estabfishcfj 
are  properly  considered,  it  cannot  be  doubte<j 
that  had  they  been  noticed  hy  the  majority,  th« 
judgment  would  have  been  different,  for  th«y 
covered  every  point  in  the  case. 

The  Percheman's  case,  the  t»urt  tinanlmouilf 
assert  that  if  the  Spanish  part  of  the  treatj 
had  been  within  their  view  in  Foster  and  Elan, 
they  would  have  given  It  the  same  constnictian 
as  they  afterwards  did;  and  it  is  not  dim- 
apectful  in  me  to  say  that  a  similar  result  niiK 
have  followed  if  the  four  last  decisions  of  tba 
court  had  been  under  their  consideration. 

The  silence  in  the  opinion  in  Foster  and  Elin 
can  by  no  just  rule  be  taken  to  overrule  either 
of  those  eases;  it  lays  down  no  antagoaiitic 
principle,  except  that  the  treaty  remained  ■ 
mere  contract  till  Congress  executed  it  by  a 
law;  it  was  as  silent  on  the  taw  of  nations  si 
on  former  adjudications;  yet  it  will  not  be  pre- 
tended that  It  was  meant  to  controvert  or  ab- 
rogate those  principles  which  ara  conseetatol 
by  "the  usage  of  the  civilised  world."  II 
Wheat.  636. 

That  opinion  admits  of  no  such  interpreta- 
tion ;  when  carefully  examined  (from  2  Petets, 
2D9-3I7)  it  will  be  found  to  turn  entirely  on 
the  since  overruled  construction  of  the  treatf, 
and  the  nonfiling  of  the  plaintifTs  claim;  nor, 
with  that  exception,  is  there  a  single  principle 
laid  down  which  militates  with  ^rmer  doci- 
sions  in  any  'respect.    And  if  the  since  [*40B 

ploded  construction  of  the  treaty  is  stricken 


inserted  in  its  place,  it  will  be  faond 

Ihnt  there  is  not  a  stronger  cose   in   favor  «f 

till'  validity  of  grants  in  the  disputed  territory. 

The  case  arose  on  one  of  that  deacription;  tbi 
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eanrt  f«st«d  Hi  ralMHy  by  tbs  treaty,  which 
iiuj  conitrued  to  reference  to  Its  languaKe 
■lone,  as  applicable  to  the  whole  ceded  terri- 
tory, without  adTeiting  to  any  diBtinction  in 
tt«  COD  struct  ion,  between  grants  within  or 
without  the  disputed  territory;  on  the  con- 
trary, it  was  expressly  held  that  the  treaty 
would  apply  10  a  grant  west  of  the  Perdido,  if 
it  was  construed  as  it  has  been  evsr  since;  and 
that  the  eighth  article  wou!d  have  confirmed 
even  the  rejected  ,'rrant«.  had  they  not  been  ex- 
cepted by  the  rat: fixation.    2  Peters,  313,  313. 

When  the  true  construction  of  the  treaty  Is 
Enfnsed  into  that  opinion,  it  supports  every  po< 
aition  on  which  the  plaintiff's  title  rests;  and 
the  doubts  which  have  arisen  upon  it  can  be 
attributed  to  no  other  cause  than  by  misappre- 
hendins  its  principle,  or  by  viewing  the  over- 
ruled construction  as  restored,  without  a  refer- 
anee  to  the  ground  on  which  the  decision  was 
placed,  or  appreciating  the  principles  which 
would  have  fnlluwed,  by  considering  the  treaty 
aa  aeU-executed  by  its  own  intrinsic  force.  In 
which  case  the  court  declcrcd  that  the  grant 
would  have  been  valid,  within  the  disputed  ter- 
ritory. 

It  nas  been  supposed  that  the  opinion  In  that 
caae  went  on  the  ground  that  questions  of  title 
to  lands,  arising  on  Spanish  grants  in  the  dis- 
puted territory,  between  ISOS  and  IBIO,  were 
of  a  political,  and   not  judicial  character ;   de- 

Knding  on  the  construction  of  the  Louisiana 
eaty,  as  to  its  eastern  boundary.  But  no 
such  principle  is  to  be  found  in  the  opinion; 
the  question  of  boundary  Is  taben  to  be  settled. 
and  not  open  to  judicial  intjuiry;  yet  all  other 
questions  affecting  the  validity  of  the  grant, 
are  throujrhout  considered  as  open  and  of  ju- 
dicial cognizance:  had  boundary  and  title  been 
considered  to  be  identical,  the  court  would  have 
been  saved  from  the  labor  which  they  took  to 
■how  that  the  title  was  invalid  on  other 
grounds;  tor  when  the  Perdido  waa  taken  as 
the  true  boundary,  all  granta  west  of  it  were 
consequent!/  void,  if  title  depended  on  bouod- 

liilB  la  another  source  of  misapprehension  of 
this  opinion,  which  ha*  of  lata  Klven  to  It  an 
importance,  after  it  had  remained  unnoticed  in 
any  opinion  of  the  court  after  Fereheman's 
CMC.  tiU  1838. 

After  the  opinion  in  that  ctaa  wm  promul- 
gat«d,  the  turning  principle  of  Foater  and  Elau 
waa  universally  understood  to  be  overruled,  and 
Its  authority  ceased  to  be  relied  on;  and  it  was 
not  even  quoted  by  the  counsel  of  the  United 
States  in  the  argument  of  Percheman's  case, 
though  the  aid  of  Arredondo  was  invoked. 
Vide,  T  Peters,  GO,  02. 

It  ia  not  a  little  atrange  that  It  should  now 
be  t«ken  to  be  a  leading  case  on  Spanish  titles, 
when  its  vital  principle  Is  extinguished  by  an 
40ft*]  'unqDestioned  aeries  of  decisions  to  the 
contrary,  and  all  the  principles,  which  remain 
BDshaken  are  decidedly  in  favor  of  a  eonelu- 
doB  directly  the  reverse  of  that  to  which  the 
court  arrived,  on  their  then  erroneous  eonstrue. 
tien  of  tlie  eightb  article,  and  the  ratiflcation 
of  the  kinj;.  If,  then,  the  case  of  Foster  and 
Slam  is  yi't  to  be  considered  as  a  leading  or 
autlioritatiie  an>!,  it  can  be  only  a*  to  the 
boundary  of  Louisiana,  which  is  a  ooncessum; 
on  every  other  principle  of  that  ease,  which  is 
■ot  now  admitted  to  M  ovarruled,  M>d  to  ataiul 


overruled,  I  rely  aa  supporting  the  plalntUTa 
title;  and  by  now  Infusing  into  it  the  uni- 
versally received  and  admitted  construction  of 
the  treaty,  considered  it  as  decisive  of  thia 
case,  without  the  aid  of  the  acts  of  1824  mr 
I83B. 

It  is  somewhat  remarkable  that  there  la  no 
one  opinion  of  this  court,  or  any  of  its  mem- 
bers, which  even  questions  any  one  principle 
of  the  law  of  nations,  aa  Itud  down  In  tne  casea 
of  Harcourt  v.  Qalllard,  Henderson  v.  Polndez- 
ter.  Insurance  Company  v.  Canter,  The  United 
States  v.  Soulard,  Arredondo,  Percheman, 
Uclassus.  Uitchell,  Strother  v.  Lucas,  and 
Khode  Island  v.  Massachusetts:  in  the  latter  of 
which  these  principles  are  reiterated.  "There 
are  two  principles  of  the  law  of  nations  which 
would  protect  them  (the  inhabitants  of  a  dis- 
puted territoryj  in  their  property:  1.  That 
grants  by  a  (^vemment  de  facto,  of  parta  of  a 
disputed  temtorj  In  Its  possession,  are  valid 
against  the  State  which  had  the  right;  2.  That 
when  a  territory  is  acquired  by  treaty,  cession, 
or  even  conquest,  the  rights  of  the  inhabitants 
to  property  are  respected  and  aacred."  12 
Peters,  748,  740. 

If  the  reference  to  Poole  v.  Fleeger,  In  18 
Peters,  621,  is  to  be  considered  as  questioning 
any  principle  of  the  law  of  nations,  to  whin 
the  above-named  cases  refer,  it  must  hava 
arisen  from  relying  on  two  passsgea  of  the 
opinion  in  Poole  v.  Fleeger,  detached  from  the 
context  Immediately  preceding  and  succeeding 

When  the  whole  opinion  in  U  Peters,  209, 
211,  is  taken  in  aonnectlon  with  the  terms  of 
the  compact  between  Kentucky  and  Tennes- 
see, it  will  be  found  that  the  case  turned  on 
the  predse  prindplea  of  Harcourt  v.  Qalllard, 
and  Henderson  t.  Polndexter,  aa  ia  abundantly 
manifest  from  the  taming  and  dedalve  point 

'  The  Cirenit  Court  lutmetad  Uw  hinr  ■that 
the  State  of  Tenneaaee,  by  aanctiontng  the 
compact,  admitted  in  Ute  most  aolamn  form, 
that  the  landa  in  diapnte  were  not  within  her 
jurisdiction,  nor  within  the  jurisdiction  of 
North  Carolina  at  the  time  they  were  granted! 
and  that,  consequently,  the  titles  were  anbjeet 
to  the  conditions  of  the  compact,"  whloh  waa 


tlona  and  the  Constitution,  the  learned  judge 
who  delivered  the  opinion  of  the  court  pro- 
ceeded to  assign  their  reasons. 

"The  compact,  then,  has  full  validity,  and  aD 
the  terms  and  conditions  of  It  must  be  equal- 
ly obligatory  upon  the  oitUens  of  both  StBtes." 

"Tndependently  of  this  broad  and  {*41* 
general  ground,  there  are  otfaer  ingredients  In 
the  present  ease  equally  decisive  of  the  merlta. 

"Although  la  the  eorapaet,  Wa1ker-a  Une  li 
agreed  to  be  In  future  tne  boundary  between 
the  two  Btatea,  It  Is  not  so  established  aa  hav- 
ing been  for  the  past  the  tnia  and  li^tful 
boundary;  on  the  contrary,  the  compact  ad- 
mits the  fact  to  be  the  other  way.  While  the 
compact  cedes  to  Tennessee  the  jurisdiction  up 
Lo  Walker's  line,  it  cedes  to  Kentucky  all  the 
iinsppri>priatrd  lands  north  of  latitude  thlrty- 
fix  degrees,  thirty  minutea  north.  It  thna 
admits  what  is  in  truth  undeniable,  that  the 
true  and  legitimnte  boundary  of  North  Caro- 
tin* 1*  ia  that  parallel  mt  latUnda,  ate  It  goes 
811 
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fiuilMr,  ftnd  Bdmlt*  that  all  elalma  under  Vir- 
cinik  to  luid*  north  of  that  boundar;  shall  not 
be  prejodlced  b7  the  establiBhinent  of  Walker's 
Un«;  but  iu«b  dainu  shall  be  conBidered  me 
rightfully  entered  or  granted.  The  compact, 
then,  doea,  b;  neoesaary  imptication,  admit 
that  the  boundary  between  Kentucky  and  Ten- 
neaaee  b  the  latitude  tbirty-aiz  degreaa,  thirty 
minutes  north,  and  that  Walker's  Tine  U  to  m 
the  true  line  only  for  the  purpose  of  future 
jurisdiction. 

"In  this  view  of  the  matter,  it  ia  perfectly 
clear  that  the  grants  made  by  North  Carolina 
and  Tennessee  were  not  rightfully  made,  be- 
cause they  were  originally  beyond  her  terri- 
torial boundary,  and  that  the  grant  under 
which  the  elaimanta  claim  waa  rightfully  made, 
because  it  was  within  the  territorial  boundary, 
of  Virginia.  So  that  upon  thia  narrower 
ground,  if  it  were  neceasary,  as  we  think  it  la 
not,  to  prove  the  case,  it  ia  clear  that  the  in- 
struction of  the  court  waa  correct."  Tide 
Robinson  *.  Campbell,  3  Wheat.  21S-220.  In 
that  ease,  the  compact  between  Virginia  and 
Tennessee,  made  in  1602,  contained  a  stipula- 
tion in  favor  of  grants  by  the  latter,  which 
valid;  BO  that  taking  the  two 


12  Wheat.  625, 

It  la  thus  apparent  that  a 
baa  been  taken  of  the  principles  on  which  Poole 
V.  Fleeger  was  decided,  and  that  when  the 
whole  opinion  is  considered,  It  does  not  im- 
pugn, but  afnrma  an  established  rule,  which 
IB  an  exception  to  the  general  principle,  that 
grants  of  land  in  a  disputed  territory,  by  a 
government  de  facto,  in  possession,  are  valid. 

The  same  error  appears  to  have  occurred  in 
tba  view  which  is  taken  of  the  opinion  in  Fos- 
ter and  Elam,  in  the  passage  extracted  from  it, 
In  12  Peters,  S17-61EI,  and  in  the  same  manner, 
by  not  carefully  and  closely  examining  the  im- 
mediate context.  Thus  the  long  extract  from 
2  Peters,  309,  when  referred  to  the  preceding 
sentence,  relates  solely  to  "acts  of  soverei^ 
power"  by  the  United  States  before  the  ratin- 
cation  of  the  treaty,  and  to  acts  done  in  virtue 
of  tbs  Treaty  of  1S03  alone,  and  to  boundary, 
■■  tha  only  political  question  involved  in  that 
CM*.  Bo  as  to  the  passages  extracted  in  12 
PeUrs,  618,  619,  from  2  Feten,  311,  313.  The 
flrst,  when  connected  with  the  context  preced- 
ing and  following  it,  refers  to  the  second  and 
not  the  eighth  article  of  the  Treaty  of  IBID; 
411*]  the  other,  'when  referred  in  the  same 
manner  to  the  preceding  context,  will  be  found 
to  b«  only  the  conclusion  which  resulted  from 
tbe  tinea  overruled  construction  of  the  eighth 
artide,  and  mtifleation  of  the  king. 

I  trust  it  will  not  be  deemed  improper  or  dis- 
respectful to  have  made  these  remarks  in  rela- 
tion to  this  view  of  the  two  cases  of  Poole  v. 
Fleeger  and  Foster  and  Elam,  which  have  been 
thna  noticed  after  the  most  thorough  examina- 
tion; the  view  seems  to  me  to  have  been  a  mis- 
taken one,  which  may  well  be  accounted  for 
by  the  late  period  of  the  term,  and  the  broad 
Held  of  investigation  which  became  opened  by 
the  course  of  the  argument,  and  the  nature  of 
the  case  in  12  Peters,  SIS. 

On  a  eomparisoD  of  the  compact  between 
Tenneseaa  and  Kentucky  with  tlie  Treaty  of 
»1# 


1816,  tbe  contrast  between  them  la  atrlMng. 
By  the  former,  Tennessee  admitted,  in  the  moat 
solemn  form,  the  original  right  of  Kentucky; 
while  in  the  latter,  neither  party  admitted  the 
previous  right  of  the  other,  but,  as  held  in 
Foster  and  Elam,  2  Peters,  310,  each  bad  uni- 
formly and  perseveringly  insisted  o 


the  treaty  that  he  (the  king)  did  not  mean  to 
retrace  oia  steps,  and  relinquish  his  preten- 
sions, but  to  cede,  on  a  suffident  consideration, 
all  tliat  be  claimed  as  bis;  and,  consequently, 
by  the  eighth  article,  to  stipulate  for  the 
conSrmatioa  of  all  the  grants  which  he  liad 
made  while  the  title  remained  in  him."  Tbia 
language  requires  no  comment. 

The  court  also  held  that  the  United  SUtea 
did  not  admit  the  right  of  Spain,  and  add,  ^t 
is  not  improbable  that  terms  were  selected 
which  might  not  compromise  the  dignity  of 
either  government,  and  which  either  might 
understand  consistently  with  its  former  pre- 
tensions."   i  Peters,  311. 

Thus  it  appears  that  Foster  and  Elam  pre- 
sents a  decisive  answer  to  any  argument  found- 
ed on  Poole  V.  Fleeger,  which  tends  to  con  t  to 
vert  any  one  principle  of  the  laws  of  nations, 
laid  down  in  any  opinion  of  this  court,  in  re- 
lation to  treaties  or  compacts  between  nations 
or  States;  anit  in  the  whole  course  of  adiudi~a- 
tion  on  these  subjects,  the  court  has  decided 
with  perfect  uniformity  and  consistency,  from 
1827  till  1838,  on  all  titles  in  the  various  terri- 
tories ac;]uired  by  the  United  States  in  ISO?., 
1803,  and  1821. 

In  doing  so,  the  court  have  taken  no  a:w 
ground,  but  have  followed  in  the  old  and  beaten 
path,  trodden  first  by  the  federal  Court  of  Ap- 
peals in  1761,  and  pursued  by  this  tribunal 
from  its  first  organisation. 

4.  In  Miller  v.  Miller,  the  ease  arose  on  arti 
cles  of  capitulation,  and  the  court  held  that  the 
case  must  be  decided  by  tbe  resolves  and  ordi' 
nances  of  Congress,  when  they  applied;  when 
they  were  silent,  by  tbe  laws,  usages,  and  prac 
tice  of  nations,  and  that  a  stipulation  that  the 
inhabitants  shall  enjoy  all  the  rights  and  privi 
leges  of  subjects  of  the  conquering  nation,  is  a 
compact  which  puta  them  on  the  same  footing 
as  if  they  Iiod  been  native  subjects,  and  secures 
their  property  from  confiscation  even  by  the 
rights  of  war.  2  Dall.  'l-ll.  So  in  [*4  1S 
Jdinson  V.  H'lntosh,  "the  rights  of  the  cun- 
quered  to  property  should  remain  unimpaired, 
and  the  new  subjects  should  be  governed  as 
equitably  as  the  old."    8  Wheat.  689. 

"When  the  conquest  Is  complete,  and  the 
conquered  inhabitants  can  be  blended  with  (kt 
conqueror*,  or  be  safety  governed  as  a  distinct 
people,  public  opinion,  which  not  even  the  con- 
queror  can  disregard,  imposes  those  restraints 
upon  him,  and  he  cannot  neglect  them,  without 
injury  to  his  fame  and  hazard  to  his  power." 
8  Wheat.  S90. 

'The  Constitution  of  the  United  States  de- 
clares a  treaty  to  be  supreme  law  of  the  land. 
Of  consequence,  its  obligation  on  the  courts  of 
the  United  States  must  be  admitted. 

"It  Is  certainly  true  that  the  execution  of  a 
contract  between  nations  is  to  be  demanded 
from,  and  generally  superintended  by  the  ex- 
ecutiva  9t  CAch    nation,    eU^     But    where    i 
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tnaty  !•  the  law  of  the  lutd,  and, 
■ffeOM  till  right!  of  nrtiei  litigant 
tbikt  tnatf  a*  uach  binds  tbelr  lighta,  and  i« 


■■  much  to  be  regarded  by  the  court,  ■* 
of  Congreas;  and  on  thii  prineipla  it  waa  held 
that  a  etlpulation  in  a  treat;  that  property 
'tball  be*  restored,  operated  a«  an  immediate 
reabmtion,  and  annuUed  a  Judgment  of  oon- 
deinnatloB  prerionalj  made."  The  United 
8UtM  *.  The  Peg^.  1  Cranoh,  109,  110. 

The  fourth  artMe  of  the  Treaty  of  Peace 
with  Great  Britain  in  1TS3,  atipulated  that 
ereditora  ihall  meet  with  no  lawful  impedi- 
ment to  tlie  reooTery  of  debts.  The  sixth  arti- 
cle atlpnlated  Uiat  there  "shall  be"  no  future 
conflKatlou,  and  that  person*  in  oonflnement 
"ahall  be"  Immediately  aet  at  liberty, 
proMcutione  commenced  be  discontinued, 
ninth  article  of  the  Treaty  of  1TB4  stipulated 
that  British  subJecU,  ete.,  "shall  oontinue  to 
bohl  lands,"  etc 

In  Ware  t.  Helton,  it  was  held  that  the 
Treaty  of  Peace  repealed  and  nullified  all  State 
laws,  by  its  own  operation,  revived  the  debt, 
removed  all  lawful  impediments,  and  waa  a  su- 

Cie  law,  which  overrules  alt  State  laws  on 
subject,  to  all  intents  and  purposes,  and  is 
ot  equal  force  and  efTect  as  the  Constitution 
ItseU.     3  DalL  23S,  239,  S40.  281,  2B4. 

la  Hopkins  v.  Bell,  the  treaty  was  held  to  re- 
peal the  Virginia  statute  of  limitations.  1 
Cranch,  4S3,  4ST. 

In  Hunter  v.  Martin,  the  Tr«aty  of  1794  was 
held  to  be  the  supreme  law  of  the  land;  that  it 
completely  protected  and  conflrnied  the  title  of 
Fairfax,  even  admitting  that  the  Treaty  of 
Peace  had  left  him  wholly  unprovided  for;  that 
aa  a  public  law,  it  was  a  part  of  every  ease  be- 
fore the  court,  and  so  completely  governed  it 
that  in  a  caie  where  a  treaty  was  ratified  after 
the  rendition  of  a  judgment  in  the  Circuit 
Coiiri,  whieh   was    Impeachable    on  no  other 


727  i  8.  C.  and  B.  P.,  1  Wheat  Sae,  370;  8.  P. 
S  Wheat.  G99:  4  Wheat.  46S,  4SS,  490. 

The  Treaty  of  1778  with  France  stipulated 
that  subjects  of  France  shall  not  be  reputed 
aHena,  and  It  was  held  that  It  save 
4 IS']  'them  the  right  to  purchase  and  hold 
lands  in  the  United  SUtes,  and  in  that  respect 
put  them  on  the  precise  footing  as  if  they  Dad 
bactMue  clttzaos.  2  Wheat.  270,  277;  8.  P.  4 
Wheat.  4M;  7  Wheat.  H4}  8  Wheat.  493,  4»4t 
10  Wheat.  ISSi  1  Wheat.  301;  9  Wheat.  490. 

So  fai  The  Pizarro,  it  was  held  that  the  stipu- 
lation In  the  fifteenth  article  of  the  Treaty  of 
17Ba  with  Bpaln,  that  free  ships  "shall  make 
frao  goods,"  protected  enemies'  property  aa 
fnllf  aa  that  of  a  neutral.    2  Wheat.  242. 

B.  The  decisions  of  this  court  on  compacts  of 
boundary  between  State*,  are  most  peculiarly 
appropriate  to  the  Treaty  of  1819,  and  will  now 
be  noUced. 

Sims  V.  Irrine  arose  om  a  compact  between 
Peniuylvania  and  Virginia  In  1779,  which 
stipulated  "that  the  private  property  and 
ri^ts  of  all  persona,  acquired  under,  founded 
on,  or  recoguiaed  by  the  laws  of  either  country, 
prerlona  to  the  date  hereof,  be  saved  and  con- 
flraad  to  them,  although  they  should  be  found 
to  fall  within  the  other;  and  that  In  the  de- 
eifllons  of  disputes  thereon,  preference  shall  b* 
!•  1<.  ed. 


given  to  the  elder  or  prior  right,  whichever  of 
the  aaid  States  the  prior  right  shall  have  been 
acquired  under,"  etc  (3  Dall.  426);  on  which 
the  court  laid  down  these  principles;  The 
terms  therein  of  reserve  and  confiiination  "of 
the  rights  which  had  been  previously  acquired 
under  Virginia,  In  the  territory  thereby  re- 
linquished to  Pennsylvania,  must,  from  the 
nature  of  the  transaction,  be  expounded  favor* 
ably  for  those  rights;  and  so  that  titles  sub- 
stantlailT  good,  should  not,  after  a  chaste  of 
,_j-.,  .  .     ._     ,.     ...  luestionea    for 


i^ts: 

disputed    or    qi 
format  defects."    3  Dall.  468,  4B7. 


jurisdiction,    b*    disputed    i 


Then 


e  compact) 


Uarlatt  v.  Siitc  arose  under  the  si 
in  which  the  eourt  decided  that  a 
nlEcd  by  Virginia  prevloua  to  the  date  of  t£e 
compact,  was  secured  and  eonllnned  by  It  (11 
Peters,  21),  and  that  questions  arising  under 
the  eompaict  were  not  to  be  decided  according 
to  the  adjudications  of  eiUier  State,  but  were 
"of  an  international  character."    Ibid.  22,  23. 

*Tn  Bobinson  *.  Campbell,  the  eourt  eon> 
stmcd  the  compact  between  Vir^itda  and  North 
Carolina  acooroing  to  the  intention  of  the  par- 
ties, as  it  appeamd  la  the  compact,  and  the 
laws  passed  to  carry  it  into  eSec* ;  and  In  Bur- 
ton V.  Williams,  construed  the  same  oompact, 
and  an  act  of  Congress  to  give  it  effect,  by  the 
event*  which  led  thereto,  and  the  motives  of 
the  parties  to  the  compact,  which  Influenoed 
them  in  making  it,  and  gave  the  utmost  lati- 
tude to  the  act  of  Congress,  so  as  to  give  effect 
to  the  compact,  its  provisions  and  objects."  S 
Wheat.  218,  220,  S33,  536. 

Handlin  v.  Anthony  arose  on  the  cession  from 
Virginia  to  the  United  States,  as  to  the  bound- 
ary on  the  Ohio.  The  eourt  decided  on  it  aa 
it  was  intended  by  Tirsinia  when  she  made 
what  Vir^nia  had  In  view  ^n 
wd,  aecordug  to  the  great  object 
intended  to  ha  effected;  and  declared  that  those 
principles  and  considerations  whieh  produced 
the  bonndary,  ought  to  praaerre  it.  5  Wheat. 
377,  879,  383,  3S?. 

Qreen   v.   Biddle   arose  on   the   oompact   bo- 

rean  Virginia  and  'Kentucky,  the  1*414 
seventh  article  of  whieh  stipulated  that  all  pri- 
vate rights  and  Intereata  of  lands  derived  from 
the  laws  of  Virginia,  "shall  remain  valid  and 
secure"  under  the  laws  of  Kentucky,  and  "shall 
be  determined"  by  the  laws  than  existing  In 
Virginia,  etc,  ate.  The  eourt  held  that  such 
rights  must  be  exclusively  determined  by  the 
law  of  Virginia,  and  that  their  security  and 
validity  eonid  not  be  impaired  by  a  Uw  of 
Kentucky.  That  the  compact  intended  to  pre- 
all  private  rights  derived  from  VirgTnla, 
as  valid  under  the  laws  of  Kentucky  as  they 
— ^re  under  the  then  existing  laws  of  Virginia, 

as  to  preserve  the  beneficial  proprietary  in- 
terest of  the  ri^tful  owner  in  the  same  State 
In  which  they  were  by  the  laws  of  Virdnla  at 
the  time  of  the  separation         '  '  k     .  . 


The  same  principles  w 
kins  T.  Barney,  on  the  n 
404,  466. 

In  New  Orleans  v.  The  United  States,  before 
noticed,  the  court.  In  giving  effect  to  the  Treaty 
of  1803,  decided  directly  in  contradiction  to 
several  acta  of  Congress,  which  were  uneqolvo- 
Blff 
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oJ  in  their  tAutettt,  »werting  the  right  of 
the  United  St«tM  to  the  land  in  conlrovfmy, 
and  granting  parts 'thereof  in  fee,  nutwith- 
■tuuTing  the  AdmJMioD  of  the  city  authorJtieB 
of  the  right  of  the  United  SUtea  (10  Peters, 
73fi),  thui  practically  adopting  the  prinei^tles 
laid  down  in  New  weans  t.  De  Armas,  in  B 
Peten,  234-23S,  and  deciding  according 
Spanish  law. 

In  Green  v.  BJddle  it  was  held  that  by  the 
prindplea  of  general  law,  independent  of  a 
compact,  the  title*  to  real  estate  con  be  de- 
termined only  by  the  laws  of  the  State  under 
which  they  were  acquired.  Brery  Eoveniment 
hM,  and  from  the  nature  of  sovereignty  must 
have  the  exclualva  right  of  distribution  and 
grants  of  the  pnbllc  domain  within  its  bound- 
aries, until  it  yields  it  up  by  compact  or  eon- 
quest.  The  validity  of  a  title  can  be  jud^  of 
by  no  other  rule  than  those  laws  in  which  it 


ttte  firat  prindple*  of  Justice.  "l!  the  article, 
therefore,  meant  only  to  provide  for  the  af- 
firmation of  tliat  which  is  the  universal  rule 
In  tlie  courts  of  oivilized  nations,  professing 
to  be  Koverned  by  the  dictates  of  law,"  it  was 
»  mere  nullity.  8  Wheat.  11,  12.  The  common 
law  wa*  a  part  of  the  law  of  Virginia;  and 
the  claimant  of  land  under  Virginia  had  a  right 
to  appear  in  the  courts  of  Kentucky  as  he 
might  in  a  Virginia  eourt,  if  a  separation  had 
not  tolcen  place;  and  to  demand  a  trial  of  hia 
right  by  the  same  principles  of  law  which 
would  luve  governed  nis  case  in  the  courts  of 
the  Utter  SUte.  Ibid.  74,  76,  S3;  S.  P.  12 
Peters,  484;  1  Peters,  642,  644. 

In  Robinson  v.  Cejnpbell,  the  court  decided 
that  under  the  compact  settling  the  boundary 
between  Virginia  and  Tennessee,  made  in 
1802,  which  contained  a  clause  similar  to  that 
In  the  Treaty  of  Ghent,  before  redted,  "that 
Rll  oloims  and  titles  to  lands,  derived  from  Vir- 
ginia, North  Carolina,  or  Tennessee,  which 
415*]  have  fallen  into  'the  respective  States, 
■hall  remain  as  secure  to  the  owners  thereof 
as  if  derived  from  the  government  within 
whose  lines  they  have  fallen,  and  shall  not  be 
prejudiced  or  affected  in  oonsequcnce  of  the 
establishment  of  said  line."  It  gave  the  same 
effect  and  validity  to  the  titles  acquired  in  the 
disputed  territory  as  thev  had  or  would  have 
haa  in  the  State  by  whico  they  were  granted, 
leaving  the  remedies  to  enforce  such  rights  to 
be  regiilated  by  the  lex  fori.  3  Wheat.  81V, 
120,  An. 


of  1820,  between  Tennessee  and  Kentucky,  for 
while  the  latter  wa«  an  unequivocal  admission 
by  Tennessee,  of  the  original  right  of  Vir- 
ginia and  Kentucky,  it  not  only  omitted  any 
stipulation  in  favor  of  grants  by  Tennessee,  it 
admitted  the  validity  of  grants  by  Virginia,  in 
express  terms;  whereas.  In  the  former,  there 
was  a  stipulation  in  favor  of  the  grants  of 
Tennessee  which  gave  them  validity. 

These  two  compacts  are  as  distinctive  in 
their  character  aa  the  two  treaties  of  1706,  and 
1819  between  Spain  and  the  United  States,  and 
this  marked  distinction,  when  carried  Into  the 
opinions  of  the  court,  in  Robinson  v.  Camp- 
bell, and  Poole  v.  Fleeger,  on  the  reapective 
eompacta:    the  ease*  of  Harcourt  v>  Qalllard 


t  Vtimo  Brans.  iMt 

and  Henderson  t.  Foindexter,  en  the  treatlea  •! 

1783  and  17U5,  the  cases  before  recited  on  the 
treaties  of  1803,  1S19,  and  the  several  eompacta 
between  States,  will  be  found  to  be  clear  of  All 
collision  with  each  other,  and  most  conclusive 
on  every  point  involved  in  tiiis  cause.  From 
1781  to  this  time,  every  treaty  of  whatever 
kind,  ever;  compact  between  State  and  State, 
States  and  the  United  States,  articles  of  capit- 
ulation, or  even  articles  of  agreement,  have 
been  held  to  effect  by  their  own  force  ever; 
stipulation  which  declares  that  a  thin^  "shaU 
be  done,  or  not  done;  that  thenceforth  th* 
thing  ia  done,  everything  that  "shall  nut"  be 
done,  if  done  previously,  is  repeated  and  nulli- 


United  States  are  parties,  have  ever  been  held 
to  be  the  supreme  law  of  the  land,  executing 
themselves  by  their  own  flat,  having  the  same 
effect  as  an  act  of  Congress,  and  of  equftt 
force  with  the  Constitution;  and  if  any  act  la 
required  on  the  part  of  the  United  States,  it  U 
to  be  performed  by  the  executive,  and  not  the 
legislative  power,  aa  declared  in  the  case  of 
The  Peggy  m  1801,  and  since  aflirincd  with  the 
exception  of  only  Foster  and  Etam.  Whether 
that  case,  standing  solitary  and  alone,  alialt 
stand  in  its  glory  or  its  ruins,  a  judicial  monu- 
ment or  a  warning  beacon,  is  not  dep.  ndent 
on  my  opinion;  my  duty  is  performed  by  the 
preceding  review  of  the  law  of  this  case  in 
all   tts   various   branches,   which   has    led    my 


mind  to  a  conclusion  necessarily  resulting  frnm 
the    established    principles    of    c 
national,  and  local  law. 


S.  In  ascertaining  what  are  judicial  princi- 
ples and  rules  of  decision,  in  testing  the  valid- 
ity of  titles  emanating  from  the  Spanish  au- 
thorities in  the  disputed  territory  from  1804 
till  1810,  under  the  'treaty  of  1803  or  1*4  1« 
1813;  a  ^neral  reference  to  the  cases  nefore 
recited  will  show  that  with  the  single  excep- 
tion of  a  question  of  disputed  boundary,  every 
other  question  affecting  title  has  been  uni- 
formly  held  to  be  strictly  judicial.  In  Hunter 
V.  Martin,  the  court  established  the  general 
principle  that  when  a  case  arises  under  a 
treaty,  the  whole  title  of  the  parties  must  be 
examined  and  decided  by  the  court,  as  well  uo 
the  construction  of  the  treaty  and  every  matter 
bearing  upon  it.  1  Wheat.  3E2-3tiU.  In  New 
Orleans  v.  De  Armas,  it  was  dtciiled  that  undur 
the  Louisiana  Treaty  the  inhabitants  hod  a 
ri^ht  to  have  their  titles  decided  by  the  same 
tribunals  which  decide  similar  rights  in  other 
Statea  (9  Pet.  236);  and  in  New  Orleans  v.  The 
United  States,  an  illustrious  instance  is  found 
of  the  action  of  the  courts  of  the  United  Statea 
asserting  the  supremacy  of  a  treaty,  in  protect- 
ing private  property  against  a  aeries  of  acts 
of  Congress  for  nearlv  thirty  year*.  10  Peters, 
734,  73S. 

When  the  true  oonstruction  of  the  Florida 
Treaty  woa  settled  in  the  case  of  Arredondo, 
the  court  declared  a*  a  consequence  thereof: 
"The  proprietors  couid  bring  suit*  to  recover 
them  (the  lands  emhrnred  in  the  grants  oon- 
flrmcd  by  the  treaty),  and  any  question  aria- 
ing  would  be  purely  a  judicial  one."  8  Peter* 
741,  742. 

So  in  Percheman's  case.  "Without  It  (tlw 
eighth  article)  tbf^  titltw.  o^fnd'v'dnala  would 
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fMialii  ai  Talld  under  the  new  Rovmnintiit  ma 
tliey  were  under  the  old;  and  those  titles,  at 
l«ut  10  r^r  aa  they  were  consummate,  might 
be  aawrted  in  the  courts  of  the  United  States 
bdependentl^  of  this  article."    7  Peters,  SB. 

In  Dclacroii  t.  Chamberlain,  the  Question  of 
boundary  was  considered  to  be  political  in  its 
ehancter,  but  every  other  question  was  treated 
M  judicial  12  Wheat.  600,  SD2.  So  boundary 
waa  held  in  Foster  and  Elam,  2  Peters,  309, 
to  be  political  Yet  in  the  same  case  the  oourt 
declared:  "Our  Constitution  declares  a  treaty 
to  be  the  law  of  the  laud.  It  is,  consequently, 
to  be  regarded  in  courts  of  justice  as  equivalent 
to  an  act  of  the  Legislature  whenever  it  oper- 
ate* of  itielf  without  the  aid  of  any  legis- 
lative provisions."     Ibid.  314. 

I  presume  it  la  scarcely  necessary  to  Inquire 
whether  the  construction  of  an  act  of  Congress 
presents  a  judicial   or   political  question. 

In  Strother  v.  Lucas,  the  court  say.  "Treaties 
an  the  law  of  the  land,  and  a  rule  of  decision 
in  all  courts,  their  stipulation*  are  binding  on 
the  United  States;  in  that  of  181B,  there  is  a 
present  confirmation  of  all  grants  made  before 
January,  1819,  with  the  exoeptioB  of  only  three 
which  had  been  previously  made,  and  were  ex- 
pressly omitted.^     12  Peters,  439. 

In  Massachusetts  v.  Rhode  Island,  It  was  held 
that  "the  construction  of  compacts  between 
State*"  was  a  judicial  question,  and  waa  so 
considered  by  this  court  In  Sims  v.  Irvine, 
Harlatt  v.  Silk,  and  Burton  v.  Williams,  12 
Fetera,  725.  And  after  a  review  of  Foster  and 
Elam,  Arredondo,  and  Percheman,  it  is  said, 
417']  •"That  no  act  of  the  political  dcpait- 
ment  remained  to  be  done)  that  if  (the  Tieaty 
of  19IQ)  was  an  e.'^ecuted  treaty,  the  law  of  the 
land,  and  the  rule  for  the  court.  In  the  numer- 
ous cases  which  have  arisen  since,  the  treaty 
has  been  taken  to  be  an  executed  one,  a  rule  of 
title  and  property,  and  all  questions  arising 
tmder  H  to  be  JudicUt,"    Ibid.  747. 

Tha  opinion  of  the  Chief  Justice  in  this  ease 
1*  fall  to  the  point  now  considered:  "I  do  not 
doubt  the  power  of  this  court  to  hear  and  de- 
termine a  controversy  between  States,  or  be' 
tween  individuals,  in  relation  to  the  bound- 
aries of  the  States,  when  the  suit  la  brought  to 
try  a  right  of  property  in  the  soil,  or  any  other 
right  which  is  properly  the  subject  of  Judicial 
cognlzixnce  and  decision,  and  which  depends  on 
the  tme  boundary  line."    Ibid.  7S2. 

But  I  do  not  rest  this  point  on  judicial 
thorityj  a  higher  power  confers  inviolable 
sanctity  on  the  right  of  the  inhabitants,  and 
proprietors  of  land  In  ths  disputed  territory, 
which  this  court  will  never  question.  The  ordi- 
nance of  17S7  is  declared  to  be  a  compact  be- 
tween the  original  States  and  the  people  and 
States  in  the  said  territory,  and  "shall  forever 
remain  inviolable,  unless  by  common  consent." 
1  Laws  of  the  United  States,  478;  3  Story, 
207  S. 

"Thm  inhabitants  of  the  said  territory  shall 
always  be  entitled  to  the  beneflta  of,"  < 
*aod  of  judicial  proceedings,  according  to  the 
course  of  the  common  law."     Ibid.  470. 

•Vo  man  shall  be  depHved  of  his  liberty  or 
U*  property  but  by  the  Judgment  of  his  peers 
or  the  law  of  the  land;"  and  if  the  publf 
anergency  require*  an/  person'*  property  b) 
1«  Ii.  oO. 


be  taken,  full  compenaeUon  ahall  be  made  tot 
the  same.    Ibid. 

The  sixth  article  of  the  Constitution  declare* 
that  "all  debts  contracted,  and  all  engage- 
ments entered  into,  before  the  adoption  ofthli 
Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution  as  under 
the  Donfederation." 

Thus  this  ordinance,  the  most  solemn  of  all 
engagements,  has  become  a  part  of  the  Con- 
stitution, and  Is  valid  to  protect  and  forever 
secure  the  rights  of  property  and  judicial  pro- 
ceedings to  the  inhabitants  of  every  territory 
to  which  It  applies. 

By  the  acts  of  Congress  of  179S  and  1800, 
the  ordinance  of  1787  waa  applied  to  the  terri- 
tory of  Mississippi  (1  Story,  404,  778) ;  in  180S 
to  the  territory  of  New  Orleans  (2  Story,  0Q3), 
embracing  the  whole  of  the  disputed  territory. 

This  ordinance,  then,  is  in  itself  a  panoply 
broad  enough  to  cover  every  right  in  contro- 
versy in  this  case,  and  impenetrable  to  any  aa- 


mutual  compact,  this  engagemoit  of  the 
old  Congress,  embodied  in  the  Constitution 
itself,  shall  be  finally  held  to  be  dependent  on 
an  act  of  the  new  Congress  to  give  It  efficiency, 
there  can  be  no  security  for  property.  It  must 
be  remembered,  too,  that  in  this  compact  the 
new  States  are  placed  under  concomitant  obli- 
(>«tions  to  the  United  States,  to  purchaser* 
from  them,  *tD  non-resident  proprietors  1*418 
of  lends,  and  the  citizens  of  the  United  State*, 
which  are  worthy  of  consideration. 

"The  legislatures  of  those  districts  or  new 
States,  shall  never  interfere  with  the  primary 
disposal  of  the  soil  by  the  United  States,  in 
Congress  assembled,  nor  with  any  regulations 
Congress  may  find  necessary  for  securing  the 
title  in  such  soil  to  the  bona  flds  purchasers. 
No  tax  shall  be  Imposed  on  lands,  the  property 
of  the  United  States;  and  in  no  case  snail  non- 


tba  IfiulsaippI  and  St.  Lawrence,  i 
carrying  place*  between  the  same,  shall  be 
eommon  highways,  and  forever  free  as  well  to 
the  inhabitants  of  the  said  territory  as  to  the 
citizens  of  the  United  States,  etc.,  or  those  of 
any  other  Siates  that  may  be  admitted  Into 
the  confederacy,  without  any  tax,  impost,  or 
duty  therefor."     1  Laws,  479,  480. 

Congress  cannot  expect  that  this  compact 
wHl  be  held  sacred  by  the  new  States  if  the 
reciprocal  engagements  of  the  United  State* 
cease  to  be  faithfully  performed;  and  it  may 
be  found  that  the  protection  and  maintenance 
of  the  rights  of  private  property  In  the  dis- 
puted territory  may  conduce  more  to  the  honor 
and  Interest  of  the  United  States  than  a  con- 
trary course,  which,  in  my  opinion,  will  causa 
"injury  to  their  fame    and    hazard  to  their 

Other  consideration*  arise  on  a  review  of 
the  state  of  things  preceding  the  Treaty  of 
1819,  and  during  the  military  oocupation  of 
this  territory  by  the  United  States,  which 
deeply  concern  them  In  their  foreign  relatione 

In  IS — ,  the  minister  of  Great  Britain,  in  be- 
half of  her  ally,  called  upon  this  government  to 
explain  the  reason  why  the  United  State*  had 
incorporated  the  territory  weat  of  the  Perdido 
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Into  Um  Union,  mfter  it  bad  been  declared  In 
the  President's  proclamation  that  it  was  still 
held  bT  the  United  States  as  "a  subject  of  fair, 
friendly  negotiation  and  adjuatment"  (S  State 
Papera,  For.  Aff.  400)— a  question  of  sufllcient 
difficulty  to  answer,  when  applied  to  the  proe- 
lamatlon  alona.  But  this  diMeutty  would  nave 
become  the  neater,  had  the  confldential  mes- 
sage of  the  President,  and  the  consequent  and 
sininltaneoui  secret  reeolutfon  and  act*  of  IBll 
and  1813  then  been  publicly  discliMMd;  where 
by  th«  law-making,  war- making  power  of 
the  Uidted  States,  bt  authorizing  the  forcible 
occupation  of  the  territory,  by  an  act  of  war, 
had  solemnly  renewed  the  pledges  of  the  Pres- 
ident, as  well  In  relation  to  the  territorial 
rights  of  Spain  as  the  private  property  of  her 

And  if,  when  this  fair  and  friendly  negotlsi' 
tlon  and  adjustment  was  finally  closed  by  the 
ratlBcatiOQ  of  the  Treaty  In  IB2I,  the  Untted 
States  had  announced  to  Spain  that  it  did  not 
relate  to  the  territory  west  of  the  Perdldo; 
that  It  belonged  to  them  by  the  Treaty  of  1803, 
sod  was  held  solely  In  virtue  thereof;  that  anv 
eessioa  by  the  Treaty  of  1S19  was  disclaimed, 
and  that  the  United  States  disaTowed  any 
obligation  to  confirm  any  grants  of  land  made 
41»*]  by  Spain  after  1800;  'that  they  re- 
main^ null  and  void  under  the  Act  of  1804, 
notwithstanding  the  treaty,  till  Congress 
should  please  to  give  them  validity;  that  the 
pledget  given  by  the  three  departments  of  the 

Evemment  did  not  apply  to  that  territory  or 
I  private  proprietors;  that  the  ordinance  of 
17B9,  the  Constitution  of  the  United  SUtes,  the 
Treaty  of  1803,  or  the  Constitution  of  the 
State*  to  which  It  was  annexed,  stiti  left 
private  property  dependent  on  the  mere  will 
of  Congrese.  Such  declarations  would  have 
been  met  with  a  new  remonstrance,  which 
might  have  made  the  United  States  desirooa 
that  Its  highest  Judicial  tribunal  should  glvt 
to  ths  treaty  such  a  construction  as  would 
better  comport  with  the  law  of  nations,  the 
faith  of  treaties,  the  injunctions  of  the  Consti- 
tution, and  those  prinefples  which  had  been 
the  standard  rules  of  federal  Jurisprudence 
under  the  confederation,  and  thence  to  the 
present  time. 

Whatever  the  acquisition  of  the  Floridas  may 
have  cost.  In  dollars  or  acres.  It  was,  as  this 
court  Justly  remarked  In  8  Peters,  MS,  richly 
repaid  by  its  beneficial  consequences,  'in  ad- 
dition to  the  vacant  lands,"  of  which  the  Unlt- 


to  their  Interest,  to  preserve  their  high  posi' 
tkm  at  boms  and  abroad,  as  for  the  United 
States  to  consider  this  treaty  to  have  consum- 
mated all  the  great  objects  which  it  was  in- 
tended to  effect;  to  ntinguish  the  claim  of 
Spain  by  accepting  the  cession  of  the  territory, 
charged  with  alt  the  titles  ceded  or  recognized 


by  any  department  of  Its  government:  where' 
by,  In  the  words  of  the  ant  article,  "there 
shall  be  a  firm  and  Inviolable  peace,  and  sin- 
cere friendship,  between  the  United  States  and 
their  dtisens  and  His  Catholic  Majesty,  his 
successors  and  subjects,  without  ezceptfon  of 
persons  and  places;"  and  Id  the  preamble  to 
the  ninth— "with  the  objset  of  putting  an  wl 


to  all  the  differenres  which  have  pviitnl  be- 
tween them,  and  of  conflrraing  the  good  under- 
standing whieh  they  wish  to  be  forever  main- 
tained between  them,"  etc. 

Such  la  the  effect  of  a  "Treaty  of  Amity, 
Settlement,  and  Limits,"  by  thr  universally  re- 
ceived principles  of  the  law  of  nations;  such, 
too,  is  the  effect  of  this  treaty,  according  to 
the  most  solemn  and  often  repeated  adjudica- 
tions of  this  court;  and  such  would  be  its  ef- 
fects if  it  had  been  only  an  ordinary  treaty  of 
cession,  or  compact  of  boundary,  with  simllal 
stipulations  for  the  protection  of  private  prop- 

H  requires  the  application  of  no  new  princi- 
ple, or  tha  liberal  expansion  of  old  onea,  t« 


the  royal  domain  before  January,  1818,  was  ex- 
cepted from  the  eessbn  to  the  United  States  by 
the  second  and  third  articles,  and  that  all 
grants,  etc.,  remain  and  stand,  under  the 
eighth  article,  ratified  and  confirmed,  as  valid 
to  the  same  extent  as  they  would  have  been  If 
the  territory  bad  remained  under  the  dominion 
of  Snaln. 

'The  ground  In  ooDtroTeray  was  so  (*4S0 
severed  In  ISOO,  by  a  grant  or  concession, 
which,  though  it  may  not  amount  to  a  com- 
Lilete  legal  title,  vet  tha  United  States  '^era 
bound  m  good  faith  by  the  terms  of  the 
treaty,"  to  conform  such  concessions,  and  baa 
admitted  its  obligation  to  confirm  such  as  had 
"been  fairly  made,  as  was  declared  in  the  first 
case  which  arose  under  the  treaty,  under  a 
concession  for  land  In  the  disputed  territory 
(12  Wheat.  601),  which  principle  was  followed 
in  every  subsequent  case  till  1838.  save  one, 
and  was  fully  recognised  In  Kingsley's  case  in 
the  clearest  terms:  "It  Is  admitted  that  in  the 
construction  of  this  article  (the  eighth)  of 
the  treaty,  the  United  States  succeeds  to  all 
the  equitable  obligations  whieh  we  are  to  sup* 
pose  would  have  influenced  His  Catholic  Majes- 
ty to  secure  bis  subjects  their  property,  and 
which  would  have  been  applied  by  him  In  the 
construction  of  a  conditional  grant  to  make  K 
absolute."    12  Peters,  484. 

Theae  eases  alone  are  full  and  decisive  au- 
thority to  rule  the  present,  and  when  taken  In 
connection  with  all  previous  decisions,  on  trea- 
ties and  oompacts  of  every  description,  between 
the  United  States  and  foreign  nations,  or  with 
the  SUtes  of  this  Union,  or  between  State  and 
State,  making  cessions  of  territory,  or  adjust- 
ing contested  boundaries,  from  1781  to  1B38. 
their  result,  when  brought  to  b^r  on  Uk 
Treaty  of  1819,  and  the  plaintiff's  title  h  de- 
It  has  been  seen  that  Foster  and  Elam  is  a 
solitary  exception  from  the  unifonn  course  of 
adjudication  for  fifty'Seven  years;  that  the 
turning  point  of  that  ease  had  been,  and  is 
yet  admitted  to  remain  and  stand  overruled  Hi 
Peters,  filS) ;  and  that  it  can  he  no  authority 
against  the  plaintiffs,  unless  by  restoring  the 
overruled  construction  of  the  eighth  artirlr 
connected  vrith  the  ratification,  but  is  couclu 
siv«  in  its  favor,  when  the  settled  and  true  con- 
strnction  Is  Infused  Into  that  ease  and  tlw 
opinion  of  the  court. 

It  has  also  been  seen  that  the  bearing  of  the 

dedaion  In  Poole  ▼.  Floeger,  aa  the  Treaty  o( 
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int,  hM  been  entlrdj  mJiapprcheDded,  bj 
ovarlooldng  the  obvious  and  settled  diatinctioD 
between  treaties  and  compacts  of  cession  or 
boimdarj,  which  admit  tbe  original  right  of 
the  nation  or  State  to  territory,  which  had  be- 
fore been  possessed  bjr  another,  without  any 
stipulation  for  the  protection  of  private  prop- 
erty,  and  those  treaties  or  compacts  which  con- 
tain no  such  admission,  and  do  contain  such 
■tipalations.  That  distinction  cannot  be  more 
etranglj'  marked  than  will  be  found  on  ■  com- 
parison of  the  eompoct  of  1820  between  Ken- 
tucky and  Tennessee,  and  the  Treaty  of  ISIB; 
and  when  it  is  carried  into  all  the  cases  which 
hkve  ever  been  before  this  court,  it  will  be  moat 
noanifest  that  their  decisions  have  been  uni- 
formly influenced  and  govsmsd  by  it,  Bxoept  in 
tbe  one  case  of  Garcia  v.  Lee,  which  admits  the 
Application  of  tbe  treaty  to  tbe  disputed 
t«rritory. 

tt  the  plaintiff's  ease  atood  nlona  on  this 
treaty,  and  it  continues  to  be  held  to  execute 
ita  own  stipulations  without  the  aid  of  a  law, 
it  overthrows  al!  intervening  obstacles  to  the 
conflrmation  of  tbe  grant,  though  the  land  was 
within  the  established  boundary  of  Louisiana, 
421*]  *eTen  admitting  that  up  to  1821  it  had 
remained  annulled,  under  the  Act  of  1S04,  or 
any  other  subsequent  law.  By  tbe  construction 
now  given  to  that  act,  it  has  no  bearing  on  this 
case,  hut  independent  of  this  construction,  and 
the  conclusive  reasons  assigned  by  the  court, 
other  coil ^iderat ions  deprive  it  of  aJI  effect;  for 
every  subsequent  act  of  Congress,  which  pro- 
tects private  property,  pro  tanto,  repeals  it; 
■o  does  every  other  act  which  places  the  terri- 
tory, its  inhabitants  and  proprietors,  under  the 
government  of  the  Constitution  of  the  United 
States  or  the  State*  which  embrace    it;    and 


wing  of  tbe  Union  or  the  State  as  those  of  its 
other  citizens. 

In  addition  to  this  protection,  the  law  of  na- 
tions, without  any  treaty,  stipulation,  or  con- 
stitutional provision,  makes  private  property 
inviolable  in  the  cession,  relinquishment,  con- 
quest, or  military  occupation  of  the  territory, 
by  some  of  which  means  the  United  States 
acquired  it,  and  it  natters  not  by  which;  the 


of  title  and  property,  the  only  test  of  the  va- 
lidity of  grants. 

In  putting  themselves  in  the  place  of  Spain, 
whether  by  her  consent  or  force,  tbe  United 
States  took  on  themselves  all  the  obligations 
imposed  by  their  position  and  tbe  state  of  the 
disputed  territory  under  the  Treaty  of  1803  and 
subsequent  laws,  and  anew  recognized  those 
obligmtlons  by  the  President's  proclamation, 
and  the  acts  of  I81I  and  IStS;  the  stipula- 
tiona  of  the  treaty  were  only  an  affirmance  and 
renewal  of  these  obligations,  in  the  more 
solemn  form  of  a  national  compact  most 
solemnly  ratified;  but  which  bound  the  United 
States  to  nothing  to  which  they  were  not 
previously  bound,  by  every  guaranty  which  a 
government  could  \J.tt  to  Its  citizens. 

For  these  reasons,  I  am  clearly  even  of  opin- 
ion that  without  the  acts  of  1B24  or  1338,  the 
plaintifTs  title  was  as  ralld  as  with  their  aid; 
thoee  laws  only  fulfil  previous  pledgee,  and  I ' 
l«  Ii.  «d. 


am  unwilling  even  to  put  my  opinion  on  Any 
grounds  which  may  Impair  their  effect,  or 
which  leave  it  open  to  the  inference  that  a 
right  of  property  under  this,  or  any  other 
grant  of  land  west  of  the  Perdido,  requires  for 
its  confirmation  an  act  which  the  United  States 
may  do  or  not  do,  at  their  pleasure;  or  that 
any  proprietor,  who  claims  by  virtue  of  such 
grant,  has  not  the  same  constitutional  rights 
to  judicial  proceedings  as  any  other  citizen  of 
the  United  States. 

With  these  settled  convictions,  arising  from 
a  full  and  often  renewed  consideration  of  the 
course  of  the  executive,  legislative,  and  judicial 
departments  of  this  government;  I  must  ad- 
here to  tbe  opinion  thus  expressed,  till  its  er- 
ron  have  been  made  to  appear,  by  a  more  cor- 
rect exposition  of  the  law  of  nations,  the  ob- 
ligations of  treaties,  and  tbe  decisions  of  tUa 
court.  I  look  in  vain  to  the  opinion  in  Fostef 
and  Elam  for  light  on  these  subjects;  there  Is 
a  profound  silence  as  to  the  law  of  nations,  or 
former  adjudications;  tbe  eame  silence  is  ob- 
served in  Garcia  *.  Lee,  which  rests  eiclusivelf 
on  Foster  and  Elam,  and  Poole  v.  Fleeger,  un- 
less it  was  intended  *to  invoke  the  [*49S 
principles  of  Arredondo  and  Percheman,  in  sup- 
port of  the  judgment  then  given,  which  were 
the  only  other  cases  referred  to  in  the  opinioi^ 
and  so  far  from  supporting  it,  are  in  the  moat 
direct  hostility  to  it. 

The  opinion  in  Arredondo  was  delivered  ftfter 
the  appeal  by  the  Spanish  minister  from  the 
decision  in  Foster  and  Etara;  the  opinion  in 
Perclicman  was  an  answer  to  the  appeal  by 
the  Secretary  of  State,  from  some  misappre- 
hensions of  the  opinion  In  Arredondo.  Thie 
double  appeal  was  most  fully  met  by  the  opin- 
ion in  Percheman,  in  language  which  vindicated 
the  honor  and  interest  of  tbe  United  States, 
and  left  this  court  no  longer  exposed  to  the 
imputation  of'  bein^  the  only  department  of 
the  government  which  presented  any  obstacle 
to  the  execution  of  the  treaty  u  nutually 
understood. 

To  these  opinions  I  must  adhere,  till  tbeir 
principle*  have  been  most  deliberately  recon- 
sidered, and  their  fallacy  exposed;  If  the  law* 
of  nations,  as  there  declared  are  not  correctly 
stated,  there  must  be  some  future  adjudication 
by  this  court,  defining  them  with  more  aoen- 
racy,  illustrating  them  with' more  truth,  and 
more  correctly  applying  their  principles  to  the 
treaties  of  1603  and  Isle. 

Hr.  Jnstice  BtrbouT,  dissenting. 

I  dissent  from  the  opinion  just  delivered  In 
this  case,  and  will  very  briefly  state  the  rea- 
sons. It  is  a  writ  of  error  to  the  Supreme 
Court  of  Alabama,  affirming  the  judgment  of 
the  Circuit  Court  of  Baldwin  County  of  that 
Slate,  In  favor  of  the  defendant  in  error. 

The  errcH-  alleged  ia  that  the  Circuit  Court, 
whose  judgment  was  afHrmed  by  the  Supreme 
Court,  misconstrued  the  Act  of  Congress  enti- 
tled "An  Act  granting  certain  lots  of  ground 
to  the  corporation  of  the  city  of  Mobile,  and 
to  certain  individuals  of  said  city,"  passed  the 
Z6th  May,  1824,  in  tbe  charge  which  It  gttve  to 
the  jury  at  the  trial,  as  stated  in  the  bill  of 
exceptions  in  the  record. 

Before  I  state  the  charge.  It  will  be  necea- 

sary,  with  a  view  to  understand   its  bearing, 
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lMn«  on  their  put,  gmt«  In  evidence  k  conces- 
■ion  for  th«  lot  in  question  from  the  Spanish 
•uthoritiet,  dated  12lh  of  December,  1809,  but 
which  had  been  reported  egeinat,  uid  rejected 
bj  Um  eommiaiionen  of  the  United  Stntei  ap- 
pointed to  InTettieata  and  report  upon  micb 
elaltnt,  beeanse  oi  the  want  of  Improvement 
and  oecnpancj.  The;  then  saye  in  evldance  a 
patent  dated  Uth  of  HarcK,  1S37,  fMued  bj 
virtne   of  an   Act   of  Coneress  paieed  the  2d 


Vorbee  ft  Company,  for  a  lot  of  gronod  eiaAt; 
feet  front  on  Bojral  Street,  with  a  depth  of 
three  hundred  and  four  feet  to  the  esat,  and 
bounded  on  the  eonth  bj  QoTcmment 
411*]  'Street;  which  grant  waa  reeognicad 
and  confirmed  bj  an  act  of  Congreei. 

It  was  proven  that  the  lot  in  queetion  la  eaat 
of  Water  Street,  and  immediatel;  In  front  of 
the  lot  eonvejed  br  the  above-mentioned  grant 
to  John  Forbea  ft  Companjr,  and  only  eeparated 
from  It  by  Water  Btreet.  It  was  proven  that 
prerlouilj  to  the  rear  1819,  and  until  filled  up, 
aa  hereaftw  etated,  the  lot  in  queetion  waa,  at 
ordinary  high  tide,  covered  tnth  water,  and 
mainly  to  at  all  atagee  of  the  water;  that  the 
ordinaiT  high  water  flowed  from  the  eaat  to 
about  toe  middle  of  what  b  now  Water  Street, 
between  the  lot  In  queitlon  and  that  embraced 
In  the  grant  to  John  Forbea  ft  Company.    John 


claim,  took  poaaearion  of  It,  and  filled  it  np 
east  «f  Watar  Street,  filling  «p  north  of  Qov 
•mmenl  Street  and  at  the  comer  of  aame  and 
Water  Street;  that  Lewis  remained  a  few 
monthe  In  poaaeMlon,  when  he  waa  ousted  by 
one  of  the  firm  of  John  Forbea  ft  Company, 
who  erected  a  amith'a  shop  thereon,  and  they 
ware  then  tnmed  ont  by  said  Lewis  by  lenl 
poeess,  who  then  retained  poasesalon  until  he 
eonveyed  IL  When  Lewis  took  possession, 
Watar  Street  at  that  place  eould  be  passed  by 
carta,  and  was  common. 

The  defendant  connected  himself,  in  titk,  to 
the  lot  in  question,  by  means  of  oonveyances, 
with  John  Forbes    ft    Company,    with    Curtia 


Lewis,  and  the  mayor 

It  waa  admitted  that  the  lot  in  qv 

between  Church  Street  and  North  Boundary 


Street. 

On  this  state  of  facts,  the  court  charged  the 
htry  that  if  the  lot  conveyed  aa  above  to  John 
Forbes  ft  Company,  by  the  deed  aforesaid,  waa 
known  as  a  water-lot  under  the  Spanish  gov- 
ernment; and  if  the  lot  in  question  had  besn 
Improved  at  and  previoDs  to  the  ZQth  of  May, 
IBM,  and  waa  eaat  of  Water  Street  and  imme- 
diately In  front  of  the  lot  ee  eonveyed  to  John 
•14 


Forbea  ft  Company,  then  the  lot  In  qneatian 
passed  by  the  Act  of  Congress  of  26th  May, 
1824,  to  those  at  that  time  owning  and  ooou- 
pying,  so  as  above  conveyed  to  John  Forbes  ft 
Company;  and  that  it  was  immaterial  who 
made  the  Improvements  on  the  lot  on  the  east 
aide  of  Water  Street,  being  the  one  in  ques- 
tion: that  by  the  aforesaid  act  of  Congress,  the 
prt^etor  of  the  lot  on  the  weat  aide  of  Water 
Street,  known  as  above,  that  is,  as  a  water- 
lot,  under  the  Spanish  government,  waa  en- 
titled to  the  lot  on  the  east  side  of  It. 

Whether  this  eharge  waa  correct  or  not,  de- 
pends upon  the  construction  of  the  Act  of 
1884;  and  I  now  proceed  to  show  that  it  is, 
as  I  think,  precisely  In  accordance  with  the 
true  construction  of  that  act,  nay,  that  it  it 
almost  the  very  echo  of  it.    The  second  section 

Crovides  "that  all  the  right  and  claim  of  the 
Fnited  States  to  ao  'many  of  the  loU  of  ['494 
ground  east  of  Water  Street,  and  between 
Church  Street  and  North  Bounduy  Street, 
now  known  as  water-lota,  as  are  situated  be- 
tween the  channel  of  the  river  and  the  front 


whereon  improvements  have  been  made, 
and  the  same  are  hereby  vested  in  the  aeveral 
proprietors  and  oeeupanta  of  each  of  the  Iota, 
tteretofore  fronting  on  the  River  Mobile,  ex- 
cept," ete.  I  will  at  present  psuae  here,  and 
examine  the  meaning  of  this  section,  independ- 
ently of  the  exception;  I  will  afterwards  exam- 
ine the  operation  of  that.  Now,  the  questions 
are,  who  were  the  grantees,  and  what  the 
things  granted  by  thia  section?  And  first,  wbo 
were  the  grantees  I  They  were  the  proprietorv 
and  oeeapants  of  the  lota,  heretofore  fronting 
on  the  Biver  Mobile.  It  appears  from  the  rec- 
ord that  the  Iota  on  the  western  aide  of  Water 
Straet  were  the  Iota  heretofore  fronting  on  tha 
Biver  Mobile,  and  that  these  were  known  an- 
der  the  Spanish  government  aa  water-lots. 

There  were  no  lots  at  that  time  existing  be- 
tween them  and  the  water.  The  grantees  then 
contemplated  by  the  act  of  Congress  were  thoaa 
persons  who  owned  lots  known  as  water-lota 
under  the  Spanish  government;  beeause  those 
were  they  whleh  heretofore  fronted  on  the 
river  Mobile;  and  the  record,  aa  I  have  eaid, 
fixes  their  locality  on  the  waetem  side  >>f 
Water  Street. 

Next  let  ns  inquire,  what  were  the  things 
granted  I  Theae  were  the  lots  east  of  Watar 
Street,  and  between  Church  and  North  Bound- 
ary Street,  now  known  aa  water-lots,  and  sit- 
uated between  the  channel  of  the  riv«r  and  the 
front  of  the  lots,  known  under  the  Spanish  gov- 
ernment as  water-lots,  whereon  Improvementa 
have  tieen  made. 

It  appears  that  the  lot  tn  question  answers 
this  deecrintion  as  to  localit;  In  every  particu- 
lar; ttiat  improvements  had  been  maae  upon 
it,  and  that  it  was  in  front  of  the  lot  owned 
by  John  Forbes  ft  Company,  which  lay  on  the 
western  aide  of  Water  Street,  and  which  origi- 
nally fronted  on  Mobile  River,  reaching  to  It, 
and  was  known  under  the  Spanish  government 
aa  a  water-lot.  If  we  now  apply  the  charge 
of  the  court  to  this  atate  of  facts,  we  shall  see 
that  it  accords  with  llie  language  of  the  law, 
with  extraordioar;  precision.  The  Jury  were 
told,  hypoihetically,  thai  if  the  lot  conveyed  to 
reiera  i«. 


Thk  Lesbbc  of  toLUUD'B  flkm  T.  Kran. 
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JohB    FOlfcM   ft 
w»t«r-lot. 


a  had  bean 

proved,  preriouslr  to  the  2eth  of  May,  1834, 
aad  tUa  fact  also  clearly  appear*  from  the 
nnc»rd,  and  wai  east  of  Water  Strset  and  im- 
■wdiatety  in  front  of  the  lot  of  John  Forbes  & 
Company,  and  this  fact,  too,  as  clearlv  ap- 
pcara   from  the   record;    then,  that  the   lot  In 

JnestioD  passed  hj  the  Act  of  Congresi  of  Maj, 
B24,  to  thoee  at  that  time  owning  and  occupy- 
ing the  lot  coDvejed  to  John  Forbes  A,  Com- 
paD7. 

I  repeat  that  this  charge  m  folly  accordi 
wtth  the  law  that  it  may  almost  be  said  to  be 
•n  echo  of  its  language.  I  have  said  that 
41S']  *all  the  fact*  which  were  put  hypo- 
thetically  to  the  jury,  were  proven  by  the 
record;  but  it  was  not  at  all  necessary  tliat 
tUa  should  have  been  done.  When  we  are 
•zamining  the  correctness  of  a  charge  given  to 
*  jury,  that  if  a  given  state  of  facts  existed,  a 
particular  legal  result  would  follow,  we  must 
kssnme  the  existence  of  the  facta;  because  the 
charge  only  instructs  the  jury  that  such  is  the 
law,  if  the  facts  exist,  of  which  they  are  to 
judge;  and  if  the  facts  do  not  exist,  then  the 
ol>arge,  by  its  Tery  terms,  does  not  apply. 

Bnt  the  court  told  the  jury  that  It  was  Im- 
material by  whom  the  improvements  were 
mads.  I  cannot  doubt  the  correctness  of  thia 
pmit  of  the  charge:  in  this,  too,  the  court 
«choed  the  very  language  of  the  act  of  Con- 
gress, "whereon  improvements  have  been 
made."  Now,  as  the  law  itself  does  not  say 
by  whom  the  improvements  have  been  made, 
but  only  that  they  must  have  been  made;  If 
the  court  had  said  that  they  must  have  been 
inode  by  any  particular  person,  they  would 
have  put  another  condition  into  the  law,  and 
have  required  what  it  did  not  require.  It  Is 
•aid,  however,  that  the  law  could  not  have  con- 
templated giving  to  one  man  the  benefit  of  im- 
provements made  by  another.  If  such  could 
even  be  supposed  to  be  the  proper  conetruction, 
the  facts  in  the  record  would  meet  it;  because 
it  appears  that  Forbes  ft  Company  did  make 
an  iinprovement  on  the  lot  in  question,  as  also 
did  Curtis  Lewis,  nnder  whom  the  defendant 
claims.  But  the  law,  to  my  mind,  clearly  does 
not  contemplate  giving  the  new  water-lot  to  a 
person  because  he  made  improvements  on  it; 
U  It  had  so  intended,  It  would  have  been  so 
■■id:  but  its  purpose  and  its  plain  language  is 
that  where  the  new  water  lot  is  improved,  it 
•hall  pass  to  the  owner  of  the  old  water-lot. 
The  policy  of  this  is  obvious.  The  old  water- 
lot  originally  went  to  the  water;  the  new 
water-lot  did  not  then  exist,  having  since 


„_^ ,     ._...    .  '   stlLl   going  to  the 

water,  which  would  be  effected  by  giving  him 
tha  new  water-lot,  without  Inquiriog  by  whom 
It  was  improved. 

But  It  is  supposed  that  the  claim  of  Pollard's 
heirs  oome*  within  the  benefit  of  the  exception, 
in  thl*  section,  which,  so  far  aa  it  respects  this 
ewe,  la  in  these  words  i  "Except  where  the 
Spanish  government  has  made  a  new  pant  ot 
order  of  iurvey  for  the  same,  during  the  time 
at  whiah  they  had  tha  power  to  grant  the 
1«  Ii.  od. 


I,  £y  )U 


same;  in  wbick  ease,  the  right  and  claim  of  tha 
United  States  sliall  he,  and  Is  hereby  vested 
In  the  person  to  whom  such  grant  or  order  of 
survey  was  made,  or  in  his  legal  representa- 
tives." 

It  will  be  observed  that  this  exception  only 
extends  to  such  grants  or  orders  of  survey  as 
were  made  by  the  Spanish  government  when 
they  had  power  to  make  the  same.  The  grant 
from  the  Spanish  government  to  Pollard, 
which  is  supposed  to  be  within  the  benefit  of 
this  exception,  bears  date  to  1808;  if  at  that 
time  the  Spanish  government  had  not  i 
to  males  the  grant,  then  the  exception 
verv  terms,  does  not  embrace  the  case. 

*Now,  this  eonrt  solemnly  decided  [*41C 
in  Foster  and  Blam  v.  Neilson,  Z  Peters,  264, 
and  again  in  Qarcia  v.  Lee,  18  Peters,  Oil,  that 
In  IsOD,  tha  date  of  Pollard's  grant,  the  Spanish 
government  had  not  the  power  to  make  grants 
bi  the  territory  of  which  tha  lot  in  questioii 
was  a  part,  and  that  all  such  aa  were  made 
after  the  treaty  of  St.  Ildefonso  were  void. 

Consistently  with  these  decisions,  I  think 
that  at  the  date  of  Pollard's  grant,  the  Span- 
ish government  had  not  the  power  to  make  its 
and  it  follows  that  it  la  not  within  the  benefit 
of  the  exception- 
Some  reliance  seemed  to  be  placed  upon  the 
proviso  to  this  section,  which  Is  in  tJliese  words: 
"Provided  that  nothing  in  this  act  contained 
shall  be  construed  to  affect  the  claim  or  claims, 
if  any  such  there  Iw,  of  any  individual  or  Indi- 
viduM*,  or  of  anv  body  politio  or  corporate." 
Now,  it  if  too  clear  for  argument  that  this 
proviso  cannot  aid  the  claim  of  Pollard's  heirs 
upon  the  assumption  that  they  claim  under  the 
exception;  because  the  object  of  the  proviso  b 
to  guard  any  possible  claim  of  others  agahist 
belns  aOected  by  the  grant  of  Congress,  either 
in  the  enacting  part  of  the  cession,  or  in  the 
exception.    I  nave  not  thought  It  necessary  to 


bring  the  first  section  of  the  aet  into  the  argU' 
menc,  because  that  only  rives  to  the  dty  of 
Mobile  the   right  and    elum    of    the    United 


States  to  snch  lots  as  were  not  confirmed  to 
individuala,  by  that  or  any  former  act;  and 
OS  the  second  section  does  confirm  the  obdms 


Finollj;,  it  was  areued  that  the  title  of  Pol- 
lord's  heirs  was  perfected  hy  the  Aet  of  Con- 
gress of  July,  1S36,  which  oonfimed  to  them 
the  lot  in  question  by  metes  and  bounds]  bnt 
the  deoUive  answer  to  that  !■  that  that  not 


States,  of  all  their  right  and  claim  to  the  lot, 
and  should  not  intenere  with  or  affect  Uta 
claim  or  claims  of  third  persons.  Now,  if,  aa  I 
clearly  think,  the  right  of  the  United  BUtea 
had  passed  by  the  Aet  of  1BZ4  to  the  owner  of 
the  old  wat«r-l«t,  in  front  of  which  the  o      ' 


And  the  same  consequence  preoiaely  wonld  fal- 
low if ,  as  the  plaintiffs  contand.  the  riritt  of 


SuFBBHE  Contr  or  thb  tlHrns  SiAna. 


the  United  Stkt«B  pused  to  them  b;  virtue  of 
the  exception  in  the  Act  of  1824.  So  that 
whfttsoever   ma;   be   the    construction   of   tlie 


enacting  part  of  that  act,  or  of  the  exception, 
it  would  equally  follow  that  there  was  no 
claim  or  title  In  the  United  States,  which  the 


Act  of  1S36  contd  operate  to  convey  < 
linquish. 

For  these  reasons,  I  am  clearly  of  opinion, 
Uiat  the  judgment  of  the  Supreme  Court  of 
Alabama  u  correct,  and  ought  to  be  afBrmed. 

4S7*]    'Mr.  Justice  Catron,  diasentius: 

The  town  of  Mobile  was  first  settled  aud 
gOTemed  by  France;  aud  by  the  Treaty  of  1763, 
ceded  to  Great  Britain,  aud  attached  to  Flor- 
ida: by  the  Treaty  of  1783,  Florida  wa«  ceded 
by  Great  Britain  to  Spain.  Florida  proper, 
previous  to  the  Treaty  of  17S3,  extended  to 
the  River  Perdido,  and  only  included  the  coun- 
try east  of  it;  which  river  was  the  boundary 
between  France  and  Spain,  from  the  first  set- 
tlement of  the  coimtry  up  to  1763.  (2  Peters, 
SOO.)  After  1783,  and  up  to  1800,  Spain  owned 
Florida  and  Louisiana;  that  power  then  retro- 
ceded  to  France  Louisiana  to  the  same  extent 
it  bad  when  France  owned  it;  that  is,  all  west 
of  the  Perdido;  disreearding  the  fact  that 
Great  Britain  had  attached  tlie  country  west  of 
the  Perdido  to  Florida,  and  that  for  the  pur- 
poeea  of  government,  Spain,  after  1783,  had 
continued  to  recognize  and  govern  as  Florida, 
all  the  country  east  of  the  Mississippi,  north 
of  the  IlierTille,  and  south  of  our  boundary  In 
the  thirtieth  degree  of  latitude.  But  that  the 
country  passed  to  France  as  far  east  as  the 
Fardido  by  the  Treaty  of  St.  Ildefouso  of  1800, 
It  the  established  doctrine  of  this  government, 
and  which  ia  fully  recognized  by  this  court. 
And  by  the  Treaty  of  Cession  of  1803,  the 
French  republic  ceded  Louisiana  to  the  United 
Statea,  in  full  sovereignty,  with  "all  public  lots 
ftnd  squares,  vacant  lands,  and  alt  public  bulld- 
iiws,  fortifications,  barracks,  and  other  ediflcea, 
wEioh  are  not  private  property." 

Owing  to  the  confusion  growing  out  of  the 
etrenmaianee  that  Great  Britain,  after  1783, 
bad  attached  the  country  west  of  the  Perdido 
to  Florida,  and  Spain  had,  after  1783,  treated 
and  governed  It  as  part  of  Florida;  It  was  as- 
•nmM  by  Spain  that  no  part  of  the  province 
passed  to  France  by  the  Treaty  of  1800.  or  to 
the  United  State*  by  the  cession  of  France  of 
1S03.  And  Spain,  for  some  nine  years  after  the 
caasion,  continued  to  hold  and  govern  the  coun- 
try, and  imtil  we  toolc  forcible  possession  of  it. 

All  title  to  tbe  vacant  lots  and  squares  in  the 
town  of  Mobile  having  been  vested  in  France 
by  the  Treaty  of  1800,  and  in  the  United  SUtes 
by  the  cession  of  1803,  no  interest  in  the  soil 
uterwards  remained  in  the  king  and  govem- 
nicnt  of  Spain ;  and  all  attempts  to  grant  lands 
by  that  power  were  merely  void.  Such  is  the 
•attled  doctrine  of  this  court,  aa  holden  in  Fos- 
ter and  Elam  v.  Neilson,  Z  Peters,  and  re- 
^Brmed  in  Garcia  v.  Lee,  12  Peters.  So  Con- 
greaa  ha*  uniformly,  from  1804,  regarded  our 
title,  and  tbe  assumptions  of  Spain.  2  Petera, 
8M. 

The  rapid  growth  and  extensive  commerce 
of  the  city  of  Mobile  in  1S24,  rendered  it  expe- 
dient that  the  city  should  improve  iti  facilities 
b  ngui  to  navtgationi  the  bay  fat  Ua  front 


being  shallow,  extensive  wharves  and  other 
improvements  were  Indispenaable.  To  acoon- 
mmlate  the  city.  Congress  passed  an  act  (eh. 
4IS)  of  that  year,  vestiug  in  the  mayor  and 
aldermen,  and  their  successors,  "for  the  sole 
use  and  benefit  of  the  city,  forever,  the  Hos- 
pital and  Bakehouse  lots;  and  also  all  the  rigbt 
and  claim  of  the  United  States  to  all  the  lota 
not  soM  or  confirmed  to  individuals,  either  by 
that  act  or  'any  former  act  of  Congress,  [*49S 
and  to  which  no  equitable  title  existed  in  favor 
of  any  indiridual  under  that  act  or  any  former 
act."  The  grant  to  extend  to  all  public  Iota 
lying  in  front  of  tbe  city,  and  between  high 
water-mark  and  the  channel  of  the  river,  and 
between  Church  and  North  Boundary  streets. 
Such  is  the  first  section  of  the  act,  and  if  noth- 
ing  more   was   found   In   it,  there   can   be   no 


exceptions  in  favor  of  outstanding  claims  are 
those  conferred  by  acts  of  Congress. 

The  plaintiff's  claim  u  founded  on  a  conrrs- 
ston  made  by  the  Spanish  Governor  of  Florida 
in  ISOQ,  and  was  a  permit  to  William  Pollard 
to  use  and  occupy,  for  the  purpose  of  deposit- 
ing lumber  from  his  saw-mill,  the  space  be- 
tween Forbes  &  Company's  canal  and  the  king's 
wharf.  As  the  concession  made  in  1800  was 
wholly  void,  it  is  useless  to  incjuire  into  its 
character,  or  the  nature  of  the  title  intended 
to  be  conferred. 

But  it  ia  insisted,  the  claim  is  excepted  from 
the  first  section  of  the  Act  of  1824  by  the  sec- 
ond; which  provides  that  in  case  of  any  lot, 
etc.,  where  the  "Spanish  government  baa  made 
a  new  grant  or  order  of  survey  for  the  same, 
during  the  time  at  which  they  had  the  power 
to  grant  the  same;  in  which  case,  the  right  and 
claim  of  the  United  States  shall  be,  and  is 
hereby  vested  In  the  person  to  whom  such 
alienation,  grant,  or  order  of  survey  was  made; 
or  in  Ua  legal  representatives." 

The  concession  of  1809  was  made  In  the  face 
of  the  Act  of  1804.  ch.  38,  sec.  14;  2  Story's 
I^ws,  939,  pronouncing  all  grants  by  the  Span- 
ish authonties  after  the  cession  void;  Spain 
certainty  had  no  power  to  make  it,  and  there- 
fore the  Act  of  1824  does  not  cover  the  claim. 
If  it  had,  a  title  in  fee  by  force  of  that  act 
would  have  vested  in  Pollard's  heirs,  and  ths 
special  Act  of  1B38  in  their  favor  been  auper- 
fluous.  But  neither  the  parties  interested  nor 
Congress  seem  to  bare  supposed  the  title  omi- 
flrmed  by  the  Act  of  18S4. 

The  statute  also   provides  that   where  Im- 

firovements  had  been  made  on  the  new  water- 
ots  east  of  Water  Street,  that  then  the  title 
should  vest  in  tbe  proprietor  of  the  old  water- 
lot  opposite,  on  tbe  west  side  of  said  street; 
and  on  this  provision,  the  charge  of  the  court 
below  turned;  that  court  holding  the  title  to 
the  part  of  the  premises  in  oontroversy  to  have 
vested  in  Forbes  &,  Company,  because  It  was 
improved  at  tbe  date  of  the  Act  of  IS24,  and 
that  It  waa  immaterial  by  whom  the  improve- 
ment had  been  made. 

That  tbe  improvements  referred  to  by  tbe 
act  mutt  have  existed  on  tbe  new  and  eaatem 
water-lots  is,  as  I  think,  free  from  doubt;  bat 
that  Forbes  &  Company  could  acquire  a  bene- 
fit from  the  improvement  made  oy  Lewis  is 
somewhat  doubtful;  as,  however,  no  critical 
r«imr«  li. 


Ths  Utnm  Statm  t.  Wood. 


aoartriMtfaHi  of  tba  Mt  n 
(«T,  none  haa  bem   mada. 

nnleM  it  waa  «zeept«d  from  ths  fint  act,  aod 
thii  1b  the  ouTj  queation  in  th«  canae:  for  aa 
the  plaintiff  mutt  tecover  bj  the  atranKth  of 
4%9*]  hia  own  title,  it  *i«  immatuial  whether 
the  dty  of  Uobile  or  Forbea  &  Oompany  took 
by  the  Act  of  1824.  The  chaige  of  the  conrt, 
fa  rabatanee,  held  the  patent  od  which  the  lea- 
aors  rely  to  be  void.  On  tbe  admitted  facta,  I 
think  It  dearly  was  lo;  and  that  the  reasons 
for  the  judgment,  if  proper  on  the  whole  oaae, 
are  tmmatwial. 

Such  ia  the  uniform  rule  in  aetloni  of  eject* 
ment,  where  ■  eharn  of  an  inferior  court  ia 
n-examined  on  a  wnt  of  error. 

nN  defendant,  however,  ahowa  himself 
dotbed  with  the  titlea  of  the  city  of  Uobile,  of 
Forbes  ft  Company,  and  of  Lewla,  on  which 
the  oonrt  pronounced  him  to  han  the  better 
ririit;  and,  for  the  reaaooa  >bo*o  stated,  I 
tunic,  oorrectiy. 

This  cause  eame  on  to  be  heard  on  the  tran- 
seript  of  the  record  fr<Hn  the  Supreme  Court  of 
tlie  State  of  Alahama,  and  was  argued  by  coun- 
sel; on  Gonaideration  whereof,  it  ia  orderad  and 
adjudged  by  this  oonrt  that  the  judgment  of 
tlte  aaid  Supreme  Court  in  this  came  be,  and 
the  same  ia  hereby  reversed  with  eosti;  and 
that  tliis  eauee  be,  and  the  same  ia  hereby  re- 
manded to  the  aaid  Supreme  Court,  that  auch 
further  proceedings  may  be  bad  therein  aa  to 
law  «nd  jnaties  ma/  appertain. 


4S0*] 


B  DNTTED  STATES, 


BAlfDEIi  R.  WOOD. 
Indictment  for  perjury  In  takinf  the  owners 
oath  under  Aet  of  March  lat,  1K3— avidenee. 
^le  defendant  waa  Indicted  tor  perjnn  in  talaa* 
tr  taklOK  and  aweadiiK  *tbe  ownera  eatb.  In  casea 
wkare  gaoda  have  been  aetnallr  poTchaaed,"  a* 
■nacrlbad  by  th«  tcatth  iMitloa  of  the  inpple' 
swatarr  collecttan  lav  of  tbi  Biat  of  Uarch,  f82S. 
"nie  pcrjnrr  waa  ebarced  te  have  been  «mm[tted 
In  April.  18ST,  at  tba  cnatam-boiiae  In  New  York, 
aa  the  ImportatlMi  of  certain  woolen  looda  In  tbi 
ship  BberMin.  Tlie  Indictment  cbarKCd  the  de- 
rcDdant  with  baTlu  Intention  all;  aupprMacd  tbe 
tna  coat  of  tbe  jooda,  with  Intent  to  defraod  tHe 
Cnltsd  Statea.    £  Chaiflni  tha  perjorj  Ui  swoar- 


*  Unlttd  SUtca  « 


tka  time  of  entrr  af  tbe  loeda,  t-. . 

talae,  ate.  It  appeared  bf  the  erldenca  that  tha 
(ooda  DantloDcd  In  the  entrj  bad  been  boosht  by 
tba  dafandant  from  Joha  Wood,  bla  father,  ef  Bad- 
dlewortb,  Kntlaod.  No  wltnn*  waa  produced  b» 
Ik.  TT.i.^  o...^  .,  prOTO  that  (he  rain*  or  coat 
latir  than  that  for  wblcb  tkar 
enatom-bouH  la  New  York, 
offered  bj  tba  proaacotloD, 
of  Jobn  tVosd.  and  thlrtj- 
rom  tba  defendant  le  Jaba 
id  188T,  ihowlDf  a  conbina- 
'ood  and  tba  oafeodant  to 
tatea,  bj  InTolclnx  aod  an- 
ban  their  actual  coal:  tuat 
itebended  the  aooda  Import- 
d  that  tba  good*  locelTed  br 
itecad  bj  lb*  defendant,  fee 

1  jIjjjj  yi^  prices 

rbia  eTldeoce  waa 
.  defendant  aa  net 
t  defaadaat  o(  tka 


rom  nu  proof.  It  waa  an  li 


wltneaa,  U  tbe  jnrr  ahoald  bellava  from  tbe  writ- 
ten taatlmonr  that  tba  datendant  made  a  falsa  and 
eormpt  oath  when  he  entered  tbe  goods. 

The  eaaea  In  which  a  llrinf  wltneaa  to  tbe  cotpna 
delicti  of  tha  defendant.  In  a  proaecnttoa  (or  per- 
Jarjr,  ma/  be  dlapensed  with,  are;  All  socb  wbete  a 
peraon  charged  with  a  perjurr  br  falsa  awearlnf  to 


tact  directly  dtaproTcd  b 
—    ---•■— onj  spnn(lng  f 

I  uoinng  tbe  corrupt  IntenL 


1   testimony 


irln(lng  from    hlmielf,   with  dr- 


where   the   perjnrj   charged  la    c _,    _ 

8nb11e  record,  proved  to  have  bHn  well  known  to 
la  defendant  when  be  Cook  the  oath,  the  oath  on- 
a  being  proved  to  hare  been  taken ;  In  eaaea  where 
e  party  la  charged  witb  taking  an  oath  eontrarj 
to  what  he  muat  neceaaarllr  have  known  to  be  the 
tnitb,  and  the  false  swearing  can  b*  proved  b]r  his 
own  letters  lelatlog  to  tbe  tact  aworn  to,  or  I>t 
other  written  teatlmon;  eitstlog  and  being  found 
Id  the  ptHweaaloD  of  tbe  defendant.  Bod  wlucb  has 
been  treated  bv  him  aa  containing  the  evidence  ef 
the  tart  recited  Id  It. 

The  letters  of  the  defendant,  shaaliil  Us  knowl- 
edge ot  the  actual  coat  et  the  aooda  which  had 
bMn  (alaei;  entered  by  bim,  are  the  beat  evidence 
which  can  be  riven.  Tbla  evidence  is  Kood  ondar 
the  genstal  prtnclple  that  a  man's  own  act,  eon- 
dnet,  and  declaratlana,  when  valuDlarv,  are  alwsja 
admissible  In  evidence  agslnat  him.  If  the  Letters 
of  the  defendant  showed  that  the  Invoice  hnnb 
of  tbe  vendor  of  tbe  gooda;  enntalninc  an  Ini 


which  book  the  goods  were  priced  higher  In  tbe 
sale  of  them  to  tbe  defendant,  recognlaed  tha  book 
aa  containing  tha  true  Involeei  bla  admlaaioD  an- 

Sraedea  tbe  necessity  of  otber  proof  to  satabllah 
e  real  price  given  if  him  for  the  goods ;  and  tha 
letters  sad  Invoice  book.  In  cohDcetron,  preponder- 
ate agalnat  the  oath  taken  bj  tbe  defendant,  oak- 


Nora. — PerJaiT,  anfllelener  of  evldenee  b 


/  Is  relied  upon  to  esUbllah 

perjnry,  the  general  mis  la  that  there  muat  be  tha 
testlmoor  et  two  wttneaaes,  or  of  one  witness  cor- 
robotaied  Iv  drenmstances.  Two  witnesses  are 
tenerallr  required.  Queen  v.  Moacot,  10  liod. 
104 :  Bex  V.  Broqcbton,  3  Btra.  1S80 ;  IS  Tes 
IM  ;  S  BHdam.  Index,  SH  :  3  fltarkia  on  Ev.  a28  ; 
«   Carr.   *  P.   IIS,   note. 

Baeanae  If  a  psrson  conld  be  fonnd  cnllty  on  tbe 
tssttmony  o(  a  single  wttneas,  tbere  would  only  be 
sne  oath  against  another.    4  Black.  Com.  WB. 

But  where  tba  defendant  himself.  In  one  part  et 
his  affldavlt.  atatea  a  tact,  and  attsrwards.  In  an- 
etber  part,  eontradlcta  It,  then  one  witness  wonid 
be  innelent  to  prove  the  falalty  of  the  statement 
drst  nsde.  King  v.  Barrls,  B  Ben.  *  AM.  S3*. 
— >,  N.  / 


to  by 

._    __        It  be  adduced  Indepeodcnt 

S,  and  In  addition  to  hla  teatleiooy.    The  Btale  ~ 
sywardt   I  Nott  *  McCord,  Bif;  "    "    ^ 


"■"■'Googii;. 


SUPKUB  OonKT  OF  TBK  DimD  StAtBB. 


k|  a  IMu  »lta«»i  l«  Iha  eorpn*  delicti  ehkri*d 
ta  tk*  tidlctinnit,   aoBccMHTT. 

Tha  ml*  t«  that  ncosMrr  w  Inlirloi  abill  not 
ba  •alivtitatad  for  (tIiIcbcc  of  a  blibcc  nacur* 
whicb  tb«  eaaa  admlta  of.  Ttaa  reaaon  of  tbat  rule 
la  Ibat  an  attempt  to  nibatltate  tbe  loferlor  '~~ 


ImpUca  tbat  tbt  bifber  woald  give  a 
r  ..  .^^  ^^^  g,  gi^  p-^_  . .... 

MTOnnd  a(  tba 
It  b«fo      •■ 


ilfarcDt  atpect 
tat  tba  laaaor. 
pldoB  of  trand," 

&t  natnra  o(  tba 

ft  riKbt  applkatlaB  of  It;  and  l( 

«S1>|  tbat  tba  fact  to  ba 

tht_dcfcDdaati_Tbkb  from  ' 

before  Che  • 


paKj  Inti-odui 
Mota  tbii  ml*  la  applied. 


Srored  Is  an  act  *oI 
I  nature  tan  be  con- 
ilea]  froiB  all  othera  except  blm  whoar  co-opera- 


o  othera.  in  rela- 


ON  ■  eertifieato  of  dlvialon  from  the  Circuit 
Court  of  tha  United  State*  for  the  South- 
ern Diatrfct  of  New  York. 

The  defendant  waa  indicted  under  the  rev- 
enDO  oollectlon  laws  for  the  crime  of  perjury, 
•Jleged  In  the  indictment  to  have  been  commit- 
ted bv  him.  In  iwearing  to  the  mattera  re- 
qnlrod  to  be  stated  in  the  "owner'e  oath.  In 
OMM  where  gooda,  warea  or  merehnndise  have 
bom  utnalljr  purchased,"  preacribed  b;  the 
foartk  section  of  the  act  aupplcmentarj  to, 
and  to  amend,  an  Act  entitled  "An  Act  to  reg- 
ulate the  Collection  of  Dutiea  on  Importa  and 
Tonnage,  paaaed  Ed  March,  1790,  and  for  other 
pnt^OM*,"  approved  March  21st,  1823;  that 
onth  having  been  taken  by  him  on  the  twen- 
tieth dar  of  April,  one  thousand  eight  hundred 
and  thirty -BCTen,  upon  the  importation  of 
woolen  good!  received  bjr  him  In  the  ship 
Sheridan  from  Uverpool,  and  entered  by  him, 
OB  the  laid  twentieth  day  of  April,  aa  the  own- 
er thereof,  at  the  mwtom-houae  In  the  dty 
of  Hew  Tork- 

The  Indietnent  contained  two  eoanta;  the 
Drat  relating  to  the  entrr  referred  to  In  the 
onth,  nnd  ue  aeeond  to  the  turoiee  prodneed 
and  exhibited  at  the  time  of  nutking  the  oath, 
and  referred  to  therein.  In  eaeb  count  there 
were  aeTeral  aaaignmenta  of  peijnry,  ehaig- 
Ing,  In  mbatanee,  that  the  kctnal  eoet  of  the 
good*  in  queation  was  not  truly  stated  In  the 
mid  entry  and  Inrolee;  thnt  the  aaid  goods 
had,  In  faet,  and  within  the  knowledge  of  the 
defenduit,  coat  more  than  the  prioea  atated  In 
the  aaid  entry  aitd  invoice,  and  that,  in  en- 
tarlne  oaid  gooda,  he  had  IntentlonallT 


In  tiie  progreaa  of  the  trial,  it  appeared 
the  good*  in  qneatlon  had  been  aupped  t 


peared  thnt 
d  to  the 

_..    .     bTf    .  ;    .      .       r:    .  ._ 

worth,  BngUnd,  In  Bfarch,  IB3T;  and  that  In 
the  Inroioe  prodneed  by  the  defendant  at  the 
time  of  the  entry,  and  referred  to  In  the  onth, 
the  goods  in  qneetion  were  repreaented  to  have 
been  bron^t  by  the  defendant  of  taid  John 
Wood. 

It  also  appeared  that  for  Mveral  yeara  before 
■nd  for  mum  time  after  the  Importntion  by 
the  Sheridan,  the  defendant  had  been  in  the 
hnUt  of  reeeiring  woolen  Roods  from  hla  aaid 


'  prodnetion  of  fnroioei  repreaentiog  the 
ffooda  to  have  been  sold  to  the  defendant  by 
the  aaid  John  Wood. 

One  padcage  ont  ef  tmj  invoiee  «t  tke 
■M 


p>ods  entered  by  defendant,  laetnding  the  gooda 
in  queation,  bad  been  inapeated  l^  the  olQeera 
of  cuatoma;  and  all  the  packages  In  eaeh  ia- 
voice  had  been  admitted  at  the  ooat  pricea 
stated  in  the  invoices,  and  the  dutiea  on  sueh 
cost  price  duly  paid  on  the  same. 

It  appeared,  from  the  testimony  of  the  in- 
spector* of  the  customs,  'that  the  pack-  {*4sa 
agea  deaignated  for  inspection,  according  to 
their  examination  and  judgment,  ware  not 
valued  in  the  invoice*  beyond  the  actual  ooet 
of  sIkIIst  good*  imported  by  other  persons. 

No  witnesses  were  produced  on  the  p«rt  of 
the  prosecution  to  testify  to  the  actual  coat  of 
the  good*  in  queation,  at  the  time  and  place, 
when  and  where  they  were  pnr^aaed.  But  tha 
oounael  for  the  United  States,  to  prove  the 
charge  in  the  Indictment,  to  wit,  that  the 
goods  In  question  actually  coat,  to  the  knowl- 
edge of  toe  defendant,  more  than  the  prieen 
stated  in  the  invoice,  oSered  and  proved  cer- 
tain documentary  evidence,  consisting  of  an 
invoice  book  of  the  above  named  John  Wood. 
and  of  thirty-flve  original  letters  from  the  de- 
fendant,  Samuel  R.  Wood,  to  the  aaid  John 
Wood,  written  between  April,  1834,  and  Decem- 
ber, IB3T;  and  it  was  alleged,  on  the  part  of 
the  prosecution,  that  this  proof  diselosed  ■ 
combination  between  Samuel  R.  Wood  and  John 
Wood  to  defraud  the  United  State*,  by  invoic- 
ing and  entering  the  goods  shipped  at  lea* 
than  their  actual  cost;  and  also  disclosed,  thnt 
this  combination  extended  to  the  shipntent  by 
the  Sheridan,  and  that  the  good*  received  by 
that  veuel  had  cost,  aa  defendant  knew  when 
be  entered  the  aame,  more  than  the  pricea 
stated  in  the  invoice  produced,  end  in  tbs  en- 
try made  by  him. 

The  counsel  for  the  defendant  objected  to 
the  eompetencv  of  such  proof  to  convict  of  the 
erime  stated  in  the  in^ctment;  and  Insisted 
tbat,  even  tf  an  interenoe  of  guilt  conld  be  de- 
rived from  sueh  proof.  It  wa*  an  inference  from 
circumstances  even  not  sufficient  as  the  heart 
less]  testimony  to  warrant  a  conviction. 

That  the  legal  testimony  required  to  conviet 
of  perjury  in  this  case  was  the  testimony  of  at 
least  one  living  witness  to  disprove  the  truth 
of  the  defendant's  oath  aa  to  the  aetunl  coat 
of  the  goods  at  the  time  and  place  of  ezportn- 

That  nntll  such  proof  was  adduced,  the  doe- 
nmentaiy  evidence  produced  by  the  counael  ol 
the  United  SUtes  did  not  oonatitnU  the  lenj 
evidence  upon  which  the  defendant  could  be 
convicted  of  the  perjury  charged  in  the  indict* 

The  queation  being  dlieuased,  the  Judge*  mn 
divided  in  opinion  on  the  point — 

"Whether  it  was  necessary,  in  order  to  con- 
vict the  defendant  of  the  crime  charged  tn  th» 
Indictment,  to  produce,  on  the  part  of  the  pros- 
ecution, at  least  one  living  witneaa,  corroborat- 
ed by  another  witnesa.  or  by  circumstances  to 
contradict  the  oath  of  the  defendant." 

Which  point,  upon  which  the  disagreement 
happened,  was  atated  nnder  the  dirwition  of 
the  said  court  at  the  request  of  the  counsel 
for  the  parties  in  the  cause,  and  was  certifled 
into  the  Supreme  Court  of  the  United  States, 
pursuant  to  the  act  In  such  ease  made  and 
provided. 

The  case  was  arcued  by  Mr.  Oilpin,  Attorney- 
General,  for  the  United  SUt«*,  and  Mr.  ■■■» 
Peten    I*. 


Thk  United  Staibb  t.  Wood. 


«I2 


«S3*]      'Mr.  Gilpin,  for  tliB  United  BtstM. 

This  indict ment  arieea  under  the  fourth  eeo- 
tion  of  th«  Act  of  lat  March,  1823.  3  Story'* 
L*ws,  1882.  That  section  provides  for  two 
cIabscs  of  importations — those  made  by  the 
owner  and  purchaser  resident  here,  and  those 
eoming  to  a  consIgnM  or  agent,  resident  here, 
the  owner  being  m  A  foreign  country.  Whan 
the  importation  ia  made  by  the  former  he  is  re- 
qnired  to  swear  that  the  entr;  and  invoice 
which  be  presents  at  the  custom-house  contain 
a  just  and  true  account  of  the  actual  oost,  and 
that  the  invoice  so  presented  is  the  only  one 
which  he  knows  or  believes  to  l>e  in  existence. 
When  the  importation  is  made  by  a  mere  con- 
signee, who,  of  course.  In  such  case,  cannot 
know  the  actual  cost,  be  is  required  to  swear 
that  the  entry  and  invoices  contain  a  Just  and 
true  valuation. 

The  goods  which  were  the  subject  of  this 
ooatroversy  were  goods  alleged  by  the  defend- 
ant to  have  been  actually  purchased  by  him; 
and  he  swore,  therefore,  that  the  sum  stated  by 
him  was  their  actual  cost,  and  the  invoice  pro- 
duced the  true  and  only  invoice  thereof.  What 
may  have  been  their  value  is  immaterial.  It 
ia  not  denied  that  the  oath  was  taken;  and 
therefore,  the  only  question  on  the  trial  was, 
whether  the  defendant's  statement  was  true; 
that  is,  was  the  sum  he  swore  to  be  the  trus 
cost,  that  which  he  actually  paid,  and  was  the 
invoice  he  produced  the  only  invoice  which  ha 
knew  or  believed  to  exist  I 

It  was  alleged,  on  behalf  of  the  United 
8tat«s,  that  the  statement  sworn  to  was  not 
tme  in  either  particular;  and  to  sustain  this 
allegation,  thev  offered  in  evidence  the  origi- 
nal mvoice  >>ook  of  the  person  in  England  from 
whom  the  defendant  made  his  purchase,  and 
thlrty-flve  original  letters  of  the  defendant  to 
that  person;  all  going  directly  to  sustain  the 
truth  of  the  allegation,  and  to  show,  by  tha 
eorrespondenoe  between  the  parties,  that  the 
■nm  stated  was  not  the  true  cost,  nor  the  in- 
voice produced  the  true  and  only  invoice.  Thin 
evidence  was  objected  to  as  insufficient,  sole- 
ly on  the  ground  that  there  was  an  established 
mla  of  law  which  made  tt  Indispensable  to 
produce  "at  least  one  living  witness,  corrobo- 
rated by  another  witness,  or  by  oircum stances," 
fn  order  to  convict  the  defendant  of  perjury. 

~       a  branch  of  legal  science,  perhaps,  have 


the  M  y      ■  ,- 

too,  because  everything  of  character  aepen< 
on  what  the  desigaated  tribunals  shall  declare 
to  be  the  truth.  Hence,  no  branch  of  law  reati 
more  on  principle  than  evidence.  By  it  courts 
hare  been  governed  in  their  decisions,  and  it  <• 
not  too  much  to  say  that  If  they  should  find  : 
arbitrarr  rule  existing  which  tended  to  ob- 
struct the  development  of  truth,  no  antiquity, 
no  precedent,  would  Induce  them  to  adhere  to 
IL 

If,  however,  there  be  one  mle  of  evidence 
more  abnolute  and  controlling  than  all  others — 
to  which  all  others  must  yield — tt  is  that  the 
4S4*1  'best  evidence  must  always  be  pro- 
duoed;  not  one  sort  or  another  Inducrimlnat*- 


ly— not  parol  or  dootuDeatarT— but  what«rsr, 
in  the  particular  case.  Is  the  best.  Suppose  a 
man  to  be  charged  with  stating  falsely  what  be 
said  to  another;  the  testimony  of  those  who 
heard  what  he  did  say  would  be  the  best.  Bup- 
pote  him  to  be  charged  with  stating  falsely 
what  he  had  written  to  another:  will  It  be 
doubted  whether  the  writing  itself,  or  the 
testimony  of  one  who  had  read  it,  is  the  best! 
An  arbitrary  rule,  which  should  sustain  the 
latter  in  preference  to  the  former,  could  not 
stand  the  test  of  judicial  wisdom  for  a  moment. 
In  the  present  case,  the  defendant  has  de- 
elared  on  oath  that  he  has  stated  truly  the  sum 

actually  paid,  and  produced  the  only  in- 
:ce  of  these  goods  that  he  knew  of  or  betiered 

exist.  What  is  the  best  evidence  on  these 
points!  The  seller  lives  In  England;  the  buy- 
er here ;  they  have  numerons  transactions ; 
their  many  payments  and  shipments  are 
blended  in  a  long  and  general  account.  What 
"living  witness"  could  prova  the  sum  paid  for 
these  particular  goods,  or  dissect  the  account  to 
ascertain  it?  If  he  could,  would  bis  testimony 
in  the  eye  of  reason  or  the  law  be  the  best! 
Would  it  be  comparable  to  the  letter — the  pri- 
vate letter  between  the  parties — which  states 
the  sum  paid  I  How  could  a  court,  in  these 
circumstances,  take  the  imperfect  testimony 
of  the  "living  witness"  under  a  technical  rule, 
in  preference  to  the  Incontrovertible  written 
document!  How  could  it  reject  what  la  pri- 
mary and  esoellent,  for  what  Is  secondary  and 
Inferior  T 

But  there  Is  no  such  rule;  none  such  la  sus- 
tained by  any  authority  dted.  The  cases  re- 
ferred to  establish  a  sound  and  just  principle; 
that  the  oath  of  the  defendant  must  be  contra- 
dicted by  a  preponderance  of  testimony;  that 
one  oath  acainst  another  Is  insuSicieat;  that 
there  must  be  evidence  more  than  equivalent  to 
a  single  oath.  To  this  extent  the  general  ex- 
pression used  in  the  cases  cited,  that  "two  wit- 
nesses are  neceasaij  to  convict  of  perjury,"  was 
meant  to  apply,  finch  facts  being  nanally 
proved  by  parol  evldenee,  that  charging  a  per- 
son with  guilt  ought  dearly  to  preponderate. 
Hence,  It  was  said,  there  must  be  one  oath  t« 
balance,  and  a  second  to  outweigh  that  of  tha 
defendant.  But  it  was  early  decided  that  tha 
outweighing  evidence  might  be  made  up  of 
circumstances;  that  admissions  in  letters,  and 
other  written  teatimonv  were  as  good  as  a  sec- 
ond oath.  This  Is  admitted  in  the  present  case. 
Does  not  this  yield  the  whole  prindple!  Does 
it  not  admit  that  the  rule  is  not  oath  against 
oath,  if  the  written  testimony  is  better  than 
that  offered  under  the  oath!  In  treason,  two  wit- 
nesses to  an  overt  act  are  required;  yet  written 
declarations  of  the  defendant  himself  are  held 
to  be  stronger  than  the  parol  statement  of  a 
witness.  2  Starkie's  Cases,  123,  IZfi.  Suppoae 
a  defendant  in  chanoery  aCBrms  a  fact  In  di- 
rect response  to  the  bill— a  case  in  which  tba 
same  technical  rule  exists  as  In  that  of  par- 
jury — would  It  be  tolerated  that  he  should  hava 
the  benefit  of  it,  though  two,  or  ten,  or  flttvof 
his  own  letters  directly  contradict  him!  The 
voluntary  confessions  and  'admission*  [*4S5 
of  a  party  are  regarded  as  the  best  possible 
evidence;  is  it  OMiceivable  that  in  a  case  of 
perjury  they  would,  if  made  in  writing,  be 
totally  rejected,  no  matter  how  dear,  repeated, 
■'  iw"«»uld 


and  distinct,  unless  a 


■  "living  witnMi 


EtUTuoiE  (Joon  or  the  Umetbd  Staix^ 


be  found  to  prorc  whkt  h  thus  voluntarilj  4c- 
kaowladgedl  Suppoie  this  defendant,  in  an 
affidavit  before  eoine  competent  tribuoal,  had 
■tated  the  actual  cost  of  tbe  cooda  now  in  con- 
troTers7  to  be  twice  aa  much  aa  he  baa  here 
Bwom  to;   could  higher  or  more  Hatiefactorr 

Sroof  of  faluhood  be  adduced  I  Yet  to  lucdi 
ifficultiee  ahoutd  we  be  brought,  if  we  were  to 
Mt  aside  the  paramount  rule,  which  rcquirai 
and  admit!,  in  alt  cases,  the  beet  evldeuee;  and 
acknowledge  in  those  of  perjury  an  arbitrary 
one.  evidentl;  applicable  to  particular  instanoes 
Alone. 

But  to  whatever  extent  the  technical  rule 
maj  have  been  fonDerif  auet^ned,  it  is  cer- 
tainly at  variance  with  later  autboritiet.  In 
The  King  v.  Dane,  fi  Bam.  ft  Aid.  Ml,  It  wae 
held  that  a  defendant  may  be  convicted  of  per 
JuTf  without  anjr  other  proof  than  a  contrary 
deposition  of  his  own;  for  it  was  eaid,  when  be 
has  saeerted  and  denied  the  same  fact  bj  oppo- 
■ite  oaths,  the  one  seetnt  sufficient  to  disprove 
the  other.  So  in  The  King  v.  Knill,  S  Bam.  &. 
Aid.  >3B,  there  was  no  evidence  to  sustain  the 
prosecution  except  proof  of  contradictory  oaths 
of  the  defendant  on  two  occasionsj  and,  though 
it  was  inaisttd  that  mere  proof  of  a  eontradio- 
torj  statement  on  another  occasion  was  In- 
sufficient without  the  confirmation  of  a  seo- 
ond  witness,  yet  the  court  held  it  to  be  enough, 
hecause  the  contradiction  wsa  by  the  party 
himsell.  In  the  case  of  The  King  v.  Mayhew,  6 
Carr.  t  Payne,  316,  a  letter  of  the  defendant's 
was  held  to  be  good  evidence  against  him; 
though  in  that  case  there  was,  besides,  the 
oath  of  a  *^tTing  witness."  These  cases  estab- 
tlsb  the  point  that  the  rule  la  not  an  arbitrary 
and  unboiding  one,  setting  aside  the  paramount 
principle  whi^  requires  the  best  evidence,  but 
a  rule  to  be  applied  merely  in  those  eases  where 
the  evidence  is  equally  balanced,  not  derived 
from  the  acts  or  admissions  of  the  party  itself, 
and  depending  exclusively  on  parol  testimony. 
On  these  grounds  it  ie  submitted  that  the  ev- 
idence derived  from  the  defendant's  letter*  and 
faiToice  books  was  sufficient  to  warrant  his 
eonviction,  If  they  were  believed  by  the  Jury  to 
establish  the  facta  which  they  were  produced 
to  prove. 

Mr.  Blaxwell,  for  the  defendant,  in  a  printed 
brief. 


be   had    upon   secondary    proof,  when    podtl 
proof  is  within  tbe  power  of  the  proaecator. 


1.  The  rule  of  evidence  In  perjun  is  well 
•stahlished.  Direct  proof  of  the  falsity  of  t' 
oath  by  a  witness,  m  addition  to  the  proof 


the  eireumstanees  afTording  presumpti 
guilt,  is  always  required.  1  Roscoe,  Crim. 
Law,  2S,686;  1  Phillips'  B*.  ISli  2  Rusael, 
Crim.  law,  4T9;  8  Btarkie'a  Er.  1144;  Arch- 
bold's  Crim.  PI.  167;  2  Hawkins  P.  C.  cb. 
M,  sea.  2;  4  Black.  Com.  3SS.  This  rule  of 
the  ...  -. 


Jtep.  1--,  .____., 
A.  I^yne,  SIB;  es  Eng.  Com.  Law,  41B;  1  Nott 
4t«*]  *&  M'Cord,  M7;  13  Petersdorf,  Ab. 
tit.  Perjury,  G;  Dane's,  Ab.  ch.  810,  art.  " 
see.  *;  10  Viner    " 

2.  The  reason  of  the  rule  is  stated  and  proved, 
«  Black.  Com.  SSS;  3  SUrkie.  IIM;  13  Pe- 
tersdorf, 226,  tit.  Perjury  E.  note  I. 

3.  Letters  and  declarations  not  on  oath  are 
of  oo  force  as  proof  to  convict  of  perjury, 
without  direct  testlnMny,  In  tbe  first  instance 
•f  th*  falsity  of  the  oatk.  •  Oarr.  &  Fajfae, 
HO 


Circumstantial  evidence. 


'  the  doctrine  of 


nature  of  the  case  positive  proof  eaanot  be 
had.  3  Black.  Com.  371;  S  Oiitty's  Blaek. 
291,  note. 
5,  The  abjection  to  the  legal  rale  of  vri- 
inoe,  is  the  Inconvenience  to  tbe  diatriet  at- 
torney in  getting  the  proof  required  by  law. 

In  answer  to  this  tbe  court  is  referred  to  4 
Black.  Com.  360. 

Mr.  Justice  Wayne  delivered  the  opii^oB 
If  the  court: 

This  cause  has  been  sent  to  this  court  upon 
1  certiBcste  of  diviaioo  of  opinion  between  tbe 
iudges  of  the  Circuit  Court  for  tbe  Southern 
District   of  New   York. 

The  defendant  was  indicted  for  perjury,  !■ 
falsely^  taking  and  swearing  to  the  oinMis' 
jath,  in  cases  where  goods  have  been  actually 
purchased;"  as  prescribed  by  the  fourth  sa»- 
tion  of  the  supplementary  eoltection  law  of  tb* 
1st  March,  1823.    3  Story's  Laws,  16B3. 

The  indictment  cbargM  the  perjury  to  have 
been  committed  on  8CKh  April,  1837,  at  the  cos- 
tom-bouse,  in  New  York,  on  the  importation 
of  certain  woolen  ^oods  In  the  ship  Sheridan, 


were  two  counts  in  the  indictment.  The  Sist 
oount  charged  the  perjury  in  swearing  to  the 
truth  of  the  entry  of  the  goods,  and  averred 
that  the  actual  cost  of  tbe  goods  was  not  truly 
stated  in  the  entry;  that  it  was  known  to  the 
defendant  that  they  cost  more  than  was  thero 
stated,  and  tliat  on  entering  than  he  Intention- 
allv  suppressed  the  true  cost,  with  intent  to 
defraud  the  United  States.  The  second  count 
charged  the  perjury  in  swearing  to  the  truth  of 
the  Livofce  produosd  by  the  defendant  at  the 
time  of  tbe  entry,  and  contained  similar  aver- 
ments as  to  Its  falsity  and  the  Intention  of  the 
defendant. 

In  the  progress  of  tbe  trial.  It  appeared  in 
evidence  that  tbe  goods  in  question  nad  been 
shipped  to  the  defendant  by  his  father,  John 
Wood,  of  Saddle  worth,  England,  in  Mareh, 
1837;  and  that  in  the  Invoice  produced  by  the 
defendant  at  the  time  of  entry,  and  referred 
to  in  the  oath,  the  goods  In  qnestion  were  rep- 
resented to  have  been  bought  by  the  defend»nt 
of  said  John   Wood. 


Sheridan,  the  defendant  had  been  ii 
of  receiving  woolen  goods  from  his  father, 
which  were  'entered  in  the  custom-  [*4ST 
house  In  the  eity  of  New  York,  upon  the  oath 
of  the  defendant,  as  owner,  and  upon  pro- 
duction of  invoices  representing  the  goods  to 
have  been  sold  to  the  defendant  by  the  said 
John  Wood. 


designated    tor   inspection,  according  to  t^ir 
examination  and  judgment,  were  not  valued  in 
the  invoices  beyond  tbe  actual  valve  of  slmil&r 
goods  Imported  by  other   persons. 
No  vitaeues  wers  ptoduoed  oa  the  part  of 


Thi  JJxa^  BtATtK  V.  Wood. 


Ibe  proteeution  to  tcatifj  to  the  kctiul  coat  of 
the  goods  in  question,  at  the  time  end  pl&ee 
when  Knd  where  thej  were  purchited.  But 
the  oounBel  for  the  United  Stntas,  to  prove  the 
eh  urge  in  the  indictment,  to  wit,  that  the 
goods  tn  queatioa  aetuallj  cost,  to  the  knowl- 
edge of  the  defendant,  more  than  the  prieei 
stated  in  the  invoice,  offered  and  proved  an  in- 
Toice  book  of  John  Wood,  and  thirty -five 
original  lettera  from  the  defendant,  Samuel  R. 
Wood,  to  the  said  John  Wood,  written  between 
April,  IBM,  and  December,  1837;  and  it  was 
alleged  on  the  part  of  the  prosecntion  that 
thii  proof  disclosed  a  combination  between 
Samuel  R.  Wood  and  John  Wood,  to  defraad 
the  United  States,  hy  ln*oicIu|[  and  entering 
gooda,  shipped  at  less  than  their  actual  coat; 
ajid  also  dlsolosed  that  this  oombination  ex- 
tended to  the  ahipment  by  the  Sheridan,  and 

■■    ■  "  ' '»ed  by  that  vessel  had  coat, 

when  he  entered  the  same, 
s  statod  1b  the  invoice  pro- 
dnced,  and  In  t'he  entry  made  by  him. 

The  coiuael  for  the  defendant  objected  to 
the  competency  of  such  proof  to  convict  of  the 
arime  stated  in  the  indictment,  and  Insisted 
that  even  if  an  inference  of  guilt  could  be  de- 
rived from  such  proof,  it  was  an  inference  from 
clrcnmstaneea  not  sufficient,  as  the  best  legal 
teatimony,  to   warrant  a  conviction. 

That  the  legal  testimony  required  to  convict 
of  perjnry  In  this  case  was  the  testimony  of  at 
least  one  living  witness  to  disprove  the  truth 
of  the  defendant's  oath  as  to  the  actual  cost 
of  th«  goodi  at  the  time  and  plaoe  of  exports- 

That  until  Ncb  proof  was  adduced,  the 
documentary  evidence  produced  by  the  counsel 
af  the  United  States  did  not  constitute  the 
legal  evidence  upon  which  the  defendant  oould 
be  convicted  of  the  perjury  charged  in  the  in- 
dictment. 

The  judges  were  divided  in  opinion  "whether 
It  was  necessary,  in  order  to  oonvict  the  defend- 
Knt  of  the  crime  charged  in  the  indictment,  to 

{iroduoe,  on  the  part  of  the  prosecution,  at 
east  one  living  witness,  corroborated  by 
Another  witness,  or  by  circumstance*,  to  con- 
tradict the  oath  of  the  defendant." 

The  rale  upon  which  the  defendant's  counsel 
relies  will  be  found  in  most  of  the  elementary 
writers  and  digests  of  the  lav,  very  much  in 
the  same  worth.  Blackstone,  in  bis  Commen- 
taHes,  Vol.  IT.  p.  2S6,  says:  "The  doctrine  of 
evidence  upon  pleas  of  the  orown,  is  in  most 
renpectB  the  same  as  that  upon  dvil  actions. 
There  are,  however,  a  few  leading  points, 
wherein,  by  several  statutes  and  resolutions,  a 
48B*]  'difference  is  made  between  civil  and 
eriminal  eases."  Then  proceeding  to  state  the 
differenaes  made  by  some  of  the  statutes  in 
cas«i  of  treason,  followed  by  a  general  remark 
ar  two,  he  obaerTes,  "^t  in  almost  every 
othnr  accniation,  one  positive  witness  is  suffi- 
cient:"  and  afterwards,  oontesting  the  general 
■ccuracy  of  Baron  Montesquieu's  reflection  up- 
on laws  being  fatal  to  liberty,  which  condemn 
k  man  to  death  in  any  case  upon  the  deposl- 
tkn  of  a  single  witness,  he  adds,  "In  cases  of 
Indictment  for  perjury,  this  doctrine  Is  better 
founded,  and  there  our  law  adopts  It,  for  one 
witness  Is  not  allowed  to  convict  a  man  in- 
dieted  for  perjury,  because  then  there  is  only 
oors  oath  against  another." 


In  Viner,  16,  let.  K.  S28,  "Presumption  is 
ever  to  be  made  in  favor  of  innocence;  and  the 
oath  of  the  party  will  have  regard  paid  to  it 
till  disprovea-  Therefore,  to  convict  a  man  of 
perjury,  probable  or  credible  evidence  is  not 
enough;  but  it  must  be  a  strong  and  clear  evi- 
dence, and  more  numerous  than  the  evidence 
^ven  for  the  defendant,  for  else  it  is  only  oath 
a^nst  oath.  A  mistake  is  not  enough  to  con- 
vict a  man  of  perjury;  the  oath  must  not  only 
be  false,  hut  willful  and  malidons."  10  Hod. 
1»3. 

In  Rawkina'  Pleas  of  the  Crown,  Vol.  II.  cb. 
46,  p.  S01,  "On  an  indictment  of  perjury,  the 
evidence  of  one  witness  is  not  suffident,  be- 
cause then  there  would  only  be  one  oath 
against  another."  Citing  10  Mod.  1S3,  "To 
convict  a  man  of  perjury,  there  must  be  strong 
and  clear  evidence,  and  more  numerous  than 
the  evidence  given  for  the  defendant."  "It  does 
not  appear  to  be  laid  down  that  tvro  witnesses 
are  necessary  to  disprove  the  facts  sworn  to  by 
the  defendant,  nor  does  that  seem  to  be  abso- 
lutely ret^uisite.  But  at  least  one  witness  is 
not  sufficient,  and,  in  addition  to  his  testi- 
mony, some  other  independent  evidence  ought 
to  be  adduced." 

In  Archbold's  Criminal  Pleading,  167,  It  is 
B^d,  upon  an  Indictment  for  perjury  there 
must  be  two  witnesses;  one  alone  is  not  snS- 


oatb  against   another.     10  Mod.   1S3. 


dence  be  given  by  another,  or  be  established 
by  written  documents,  this  would  perhaps  be 
sufficient;  although  It  does  not  appear  as  yet 
to  have  been  so  decided.  Regiiia  v.  Lea,  M. 
dt  S.;  2  RuBsel.  MS.  Also,  If  the  perjury  con- 
sist  in  the  defendant  having  sworn  contrary 


for  the  effect  of  the  defendant's  oath  in  the 
one  ease  is  neutralized  by  his  oath  tn  the 
other;  and  proof  by  one  witness  will  there- 
fore make  the  evidence  preponderate.  In  7 
Dane's  Abridgment,  82,  oiting  Blackstone,  It  la 
said,  "It  has  been  decided  that  one  witness  la 
not  allowed  to  convict  a  man  indicted  fOr 
perjury,  because  there  Is  only  oath  against 
oatn,"  "On  a  trial  for  perjury,  the  oath  will 
be  taken  as  true,  until  it  can  be  disproved; 
and  therefore  the  evidence  must  be  strong, 
clear,  and  more  numerous  on  the  part  of  the 
prosecution  than  that  on  the  defendant's  part; 
for  the  law  will  not  permit  a  man  to  be 
convicted  of  perjury  unlesa  'there  are  ['4*9 
two  wltnesBea  at  least."  For  which  is  dted  1 
Bro.  Ch.  Rep.  419;   Crown  a  C.  625,  S28. 

In  the  second  volume  of  Starkie's  Law  of 
Bvldence  it  la  said,  "It  Is  a  general  rule  that 
the  testimony  of  a  single  witness  is  insuffldent 
to  warrant  a  conviction  on  a  charge  of  per- 
jury. 'This  b  an  arbitrary  and  peremptory 
rule  founded  upon  the  general  apprehension 
that  it  would  be  unsafe  to  convict  in  a  cass 
where  there  is  merely  the  oath  of  one  man  to 
be   weighed   against  that  of  another.     Never- 


wituess  preponderates  against  the  limited  testi- 
mony of  many."  In  part  III.  369,  the  same 
writer  says:  "So  in  the  case  of  perjury,  two 
witnesees   V*  easential:    for   otherwise   there 

...      ^ 


Supinra  Ooun  or  thk  UiinD  Stahb. 


wonid  be  notUi 

niMi  tgainat  thai 

jury  could   not  aately  eoDvfct. 

In  Rmael  on  CriniM  and  Mladcraeanora,  644, 
It  ia  laid,  "th«  tvidence  of  one  witness  It  not 
■ufficient  to  oonvict  the  defendant 
dictment  for  perjury,  ft*  in  auch  case  then 
would  be  only  one  oath  against  another." 
Uod.  393.  But  RuMel  givei  several  exoepti 
to  the  ftpplieation  of  the  rule,  reatiug  upon 
prlndplea  elearlj  oovering  the  eonduaiou  to 
which  the  court  haa  come  upon  the  question 
before  It. 

In  Phillipa'  EvideDce,  the  rule  ia  alao  given 
•s  it  i*  liUa  down  in  other  writers;  &nd  the  ease 
fn  10  Uod.  IBS,  is  referred  to.  It  may  tw 
found,  too,  lepeftted  in  many  of  the  volumes  of 
tlw  ^igli^  and  American  reports,  as  well  as 
in  the  ease  of  The  8Ute  *.  Hayward,  I  Nott.  ft 
ll'Oord'i  Reports,  cited  by  the  defendant's 
COUHmI.  The  eases  collected  in  13  Petersdorff** 
Com.  Iaw,  ftfflnned  the  same  rule.  It  musl 
bo  eonoeded,  no  ease  has  yet  occurred  in  oiu 
own,  or  in  the  English  eonrts  where  a  eon' 
Tietlon  for  perjury  has  t*een  had  without  ■ 
witness  apeaKing  to  the  corpus  delicti  of  the  de- 
fendant,  except  in  a  case  of  contradictory  oaths 
l>y  the  same  person.  But  it  is  exactly  in  the 
principle  of  tne  exception,  which  ia  hy  every- 
one admitted  to  be  aound  law,  that  this  court 
has  found  Its  way  to  the  conclusion  that  cases 
may  occur  when  the  evidence  comes  so  direct- 
ly  from  the  defendant  that  the  perjury  may  Im 
proved  without  the  aid  of  a  living  witness. 

These  citations  have  been  made  with  the 
view  of  placing  the  position  contended  for  by 
til*  defendant's  aountel  In  its  most  positive 
form,  and  to  show  that  the  conclusion  to  which 
the  court  has  come  haa  not  been  without  a  due 
eonaidemtion  of  the  rule. 

It  is  said  to  be  an  infiezible  rata  of  the  com- 
mon law,  applicable  to  emry  charge  of  per- 
Inry,  that  It  cannot  tie  changed  but  by  the 
legislative  power;  thst  until  some  statutoTT 
change  I*  made,  courts  must  enforce  It;  that 
though  other  kind  of  evidence,  and  that  relied 
upon  by  the  prosecution  in  this  case,  may  es- 
tablish a  case  of  false  swearing,  it  will  not 
suffice  to  convict  for  perjury;  in  short,  that 
a  living  witness  is  in  every  case  Indispensable. 

We  do  not  think  any  change  in  the  rule  nec- 
essarv.  The  question  is,  when  and  how  the 
rule  u  to  be  applied,  that  It  may  not,  from  n 
440*]  'technical  interpretation,  or  poaittve 
undeviating  adherence  to  words,  exclude  all 
other  testimony  aa  strong  snd  conclusive  as 
that  which  the  rule  requires.  It  ia  a  right  rule, 
founded  upon  that  principle  of  natural  jus- 
tice which  will  not  permit  one  of  two  persons, 
both  speftking  under  the  sanction  of  an  oath, 
and,  presumptively,  entitled  to  the  same  cred- 
it, to  eonvict  the  other  of  false  swearing,  par- 
ticularly  when  punishment  Is   to  follow. 

Bnt  in  what  cases  Is  the  rule  to  be  applied  t 
To  all,  where  to  prove  the  perjurv  assigned, 
oral  testimony  is  excliuively  relied  upon  t 
Then  oath  againat  oath  proves  nothing,  except 
that  one  of  the  parties  has  sworn  falsely  as 
to  the  faet  to  which  they  have  sworn  diSerent- 
Jjr.  There  mnat,  then,  be  two  witnesses,  or  one 
witnem  ooiroborated  bj  elrenmstances  proved 
A^  independeat  teatimaaj.  If  we  will  but  "e- 
Vn/xe  th»  priaciple  opOB  which    ' 


in  the  case  of  one  wftneia  are  alfowad  to  have 
any  weight,  that  principle  will  carry  u*  out  to 
the  conclusion  that  circumstanoes,  without  any 
witness,  when  they  exist  in  documentary  or 
written  teatimony,  may  combine  to  establish 
the  charge  of  perjury;  ss  they  may  combine, 
altogether  unaided  by  nra!  proof,  except  the 
proof  of  their  authenticity,  to  prove  any  other 
tact  connected  with  the  deu'larations  of  per- 
sons or  busineas  of  human  life. 

That  principle  is  that  circumatances  necess*- 
rtly  make  up  a  part  of  the  proofs  of  human 
tranaaetions ;  that  such  as  have  been  reduced 
to  writing  in  unequivocal  terms,  when  the 
writing  has  been  proved  to  be  authentic,  can- 
not be  made  more  certain  hy  evidence  aliunde; 
and  that  such  as  have  been  reduced  to  writing, 
whether  they  relate  to  the  declarations  or  eon- 
duct  of  men,  can  only  be  proved  by  oral  tastl- 

It  it  be  true,  then— and  It  Is  so— that  the 
rule  of  tt  single  witness,  being  insufficient  to 
prove  perjury  rests  upon  the  law  of  a  presump- 
tive eoualit^r  o'  credit  between  persons,  or  upon 
what  Starkie  terms,  tbe  apprehension  that  it 
would  be  unsafe  to  convict  in  a  case  wher* 
there   Is   merely   the   oath  of  one   man   to  bs 
weighed  against   that  of  another;   satisfy  tbk 
equal  claim  to  belief,  or  remove  the  apprehen— - 
sion  by  concurring  written  proofs,  which  exist^ — 
ed,  and  are  proved  to  have  been  in  the  knowl^ 
edge  of  tbe   person   charged  with   the  perjury 
when  it  was  oommitted,  especially  if  such  writ- 
ten proofs  came  from  himself,  and  are  fkcta 
which    he    must    have    Icnawn,    berausa    the^ 
were  his  own  acts;  and  ths  reason  for  the  nils 
ceases.    It  can  only,  then,  be  an  arbitrarr  and 
peremptory  rule,  as  Starkie  says  It  Is.  wSen  (t 
is  applied  to  cases  in  which  oral  testimony  Ii 
exclusively  relied  upon  to  prove  perjury. 

And  such  we  will  perceive  to  have  been  ths 
apprehension  of  this  rule;  and  if  we  will  scru- 
tinize its  chronology,  we  cannot  fail  to  see 
how  truth  haa  grown  as  eases  have  oocnmd 
for  Its  application. 

At  first  two  witneases  were  required  to  con- 
vict In  a  ease  of  perjuryj  both  swearing  di- 
rectly adversely  from  the  defendant's  osth. 
Contemporaneously  with  this  requisition,  ths 
larger  number  of  witneases  on  one  side  or  ths 


to  circumstances  bearing  directly  upon  the  ii 
puted  corpus  delicti  of  a  defendant,  was  deemec 
sufficient.  Next,  as  in  the  case  of  Rex  v-  Knill, 
6  B.  A  A.  029,  note,  with  a  long  interval  be- 
tween It  and  the  preceding,  a  witness  who  gan 
J  roof  only  of  the  contradictory  oaths  of  thi 
afendant  on  two  occasions,  one  being  as  u- 
amination  before  the  House  of  Lords,  and  tit 
other  an  examination  before  the  House  of  Ocn- 
1,  was  held  to  be  euCBcient.  Though  this 
,....jiple  has  been  acted  on  aa  early  as  17U  by 
Justice  Yates,  as  may  be  seen  In  the  note  it 
iase  of  The  Kin^  v.  Harris,  6  B.  ft  A.  ST, 
was  acquiesced  in  by  Lord  Mansfield  ui 
Justices  Wifmot  and  Aston.  We  are  awus 
that  in  a  note  to  Rex  v.  Mayhew,  8  Curingtca 
ft  Payne,  SIS.  a  doubt  Is  implied  coDoemisg 
the  case  decided  by  Justice  Yates;  but  It  hii 
the  stamp  of  authenticity,  from  its  havini 
been   Te!eTT«d   to    in    a    case    happening   tea 
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M  win  »pp«u  bj  the  note  in  6  B.  dt  A.  937. 
Afterwards,  a  tingle  ivitneu.  witli  tlie  de/end- 
uit'a  bill  of  coita  (Dot  awom  to)  in  lieu  of  a 
•eeood  witness,  delivered  bj  the  defendant  to 
the  prooecutor,  was  held  sufficient  to  eontra- 
diet  his  oath ;  and  in  that  ea«e,  I«rd  Denman, 
MTS,  "a  letter  written  by  the  defendant,  con- 
tradicting fail  statement  on  oath,  would  be 
mfficlent  to  make  it  unnweasar;  to  have  a  sec- 
ond witnesa."  S  Carr.  ft  Fajne,  316.  All  of 
the  foregolne  modifioations  of  the  rule  will  be 
foand  in  2  Kuasell,  644,  and  that  respecting 
written  doeuineuts  ia  stated  in  Arehbold,  167, 
la  anticipation  ol  the  case  In  Carr.  ft  Payne, 
SIS. 

We  thus  we  that  this  mlo  In  its  proper  ap- 
plication, has  been  expanded  beyond  its  literal 
terms,  as  cases  have  oocnrred  in  which  proofs 
have  been  offered  equivalent  to  the  end  In- 
tended to  be  aocomplubed  by  tha  rule. 

In  what  caaea,  then,  will  the  rule  not  apply  I 
Or  in  what  case*  may  a  living  witnesa  to  the 
corptis  delicti  of  a  defendant  be  dispensed  with, 
and  docuinentary  or  written  testimony  be  re- 
lied upon  to  convict  T  We  answer,  to  all  such 
where  a  person  ia  charged  with  a  perjury,  di- 
rectly disproved  by  documentary  or  written 
testimony  springing  from  himself,  with  cir- 
cumstances showing  the  eormpt  intent.  In 
eases  where  the  perjury  charged  is  contradicted 
by  public  record,  proved  to  have  been  well 
ImowR  to  the  defendant  when  he  took  the  oath, 
the  oath  only  being  proved  to  have  lieen  taken. 
In  eases  where  a  party  is  charged  with  toeing 
an  oath,  contrary  to  what  he  must  neeesaarily 
have  known  to  be  the  truth,  and  the  false 
swearing  can  be  proved  by  bis  own  letters,  re- 
lating to  the  fact  sworn  to,  or  by  other  writ- 
ten testimony  existing  and  being  found  in  the 
poaaession  of  a  defendant,  and  which  has  been 
treated  by  him  as  containing  the  evidence  of 
the  fact  recited  In  it. 

Let  ns  suppose  a  ease  or  two,  in  illustration 
of  U>e  positions  just  laid  down. 

A  defendant  in  two  snswers  to  a  bill  in  equi- 
tT,  awesrs  unequivocally  to  a  fact,  and  as  poai- 
tlvsly  against  it.  A  document  is  produced, 
eneat«d  by  himself,  decisive  of  the  truth  of 
4dS*)  the  fact  In  'such  a  case  can  a  living 
wftneas  be  wanted;  or  could  any  number  of 
living  witnesses  prove  more  certainly  the  false 
swearing  than  it  would  be  proved  by  the  docu- 
ment and  the  defendant's  contradictory  oathat 
Or,  take  the  case  of  a  defendant  being  sued  in 
equity,  to  recover  from  him  the  contents  of  a 
loirt  bond.  In  answer  to  a  call  upon  him  to 
say  whether  he  bad  or  had  not  made  soeb  a 
boud,  he  swears  that  he  never  had  made  such 
a  bond.  The  bond  is  afterwards  found  and 
proved;  is  not  hia  answer,  then,  upon  oath, 
diaproved  by  a  circuniatance,  stronger  than 
words  can  be  coming  from  the  mouth  of  manT 
•  Again,  suppose  a  person,  in  order  to  obtain 
a  right  under  a  atstute,  is  required  to  tslce  an 
oath  to  a  fact  wbirli  is  the  mutual  act  of  him- 
self and  another,  and  which  from  its  nature  is 
UDcqnivocal.  He  swears  contrary  to  the  fact. 
Sobaequeotly  his  letters,  written  before  and 
after  bis  oath,  are  found,  which  disclose  not 
oBly  the  real  fact,  but  a  general  design  to  mis- 
rapraaent  facta  of  the  same  kind,  and  a  book 
or  other  written  F>per  is  produoed,  Ijearing  di- 
rectly npOD  the  I'act,  from  Its  being  the  wigi- 
1«  I<.  «d. 


nal  of  the  transaetlon  reduced  to  writing  con- 
temporaneously with  its  occorreuce,  and  rec~ 
ogntiei  bv  the  defendant  to  be  such,  though  it 
is  in  the  nandwriting  of  another;  will  not  the 
defendant's  recognition  of  it,  with  the  aunliary 
evidence  of  the  letters,  without  a  living  witness 
to  speak  directly  to  the  corpus  delicti  of  the 
defendant,  justify  the  whole  being  put  before 
a  jury,  in  a  ease  of  perjury,  for  them  to  decide 
whether  the  defendant  has  sworn  falsely  and 
corruptly  T  In  such  a  case,  if  the  person  wsa 
called  in  whose  handwriting  the  book  or  other 
written  paper  was,  it  might  happen  that  he  had 
only  been  the  recorder  of  the  transaction  at  the 
instigation  of  one  of  the  parties  to  it,  witjiout 
his  ever  having  bad  any  communication  with 
the  other  respecting  Its  contents.  The  witness 
then  would  only  prove  so  much,  without  prov- 
ing anything  which  bore  upon  the  charge  of 
false  swearing.  But  whan  the  defendant  him- 
self has  reco^ized  the  book  or  writing  as 
evidence  of  his  act — and  auch  recognition  ia 
proved — there  ia  no  rule  of  evidenoe  which 
requirea  other  proof,  beyond  his  admission,  to 

eove  the  contents  of  the  book  or  paper  to 
true.  But  suppose  the  book  or  written 
paper  to  be  also  in  the  handwriting  of  the 
defendant,  and  that  several  of  hia  letters  con- 
firm the  fact  that  he  has  awom  contrary  to  the 
contents  of  the  first — as  all  tbe  evidence  comes 
from  himself — we  cannot  doubt  it  would  be 
right  to  plaoe  the  whole  before  a  jury,  for 
it  to  judge  what  was  the  truth  of  the  fact, 
and  whether  the  defendant  bad  awom  falsely 
and  corruptly. 

We  will  now  proceed  to  examine  the  case  be- 
fore us,  to  see  if  it  fall  within  the  principles 
and  illustrations  we  bave  given. 

The  defendant  ia  Indicted  under  the  Act  of 
Congress  of  1st  March,  1623,  3  Story,  18SS, 
for  falsely  and  corruptly  taking  the  owners* 
oath  in  cases  where  goods  have  been  actually 
purchased.  It  must  be  kept  in  mind  that  this 
oath  can  only  be  taken  in  cases  of  goods  im- 
ported from  foreign  countries.  It  places  ths 
importer,  then,  in  a  'condition  to  com-  [*443 
mit  fraud  in  the  misrepresentation  of  the  price 
he  has  given  for  goods,  with  only  an  accident- 
al possibility  on  the  psirt  of  the  United  States, 
ever  lieing  able  to  detect  it  by  the  evidence  of 
the  person  from  whom  the  importer  has  mada 
the  purchase. 

The  Importer  ia  required  to  swear  that  the 
invoice  produced  by  him  eontainB  a  just  and 
faithful  account  of  the  actual  coat  of  the 
goods;  and  that  he  has  not  in  the  invoice 
concealed  or  suppressed  snythins  whereby  the 
United  States  may  be  defrauded  of  any  part 
of  the  duties  lawfully  due  on  tbe  goo<u,  ate. 
The  oath  doea  not  require  from  the  owner  tha 
value  of  the  goods,  but  tbe  cost  to  him.  There 
is  nothing  in  it  relating  to  the  quality  of  tbe 
goods,  but  simply  the  coat  or  price  paid  by 
the  importer,  as  owner.  The  defendant,  in  his 
entry,  did  it  upon  an  invoice  sworn  to  by  him 
to  contain  a  just  and  faithful  account  of  tbe 
actual  coat;  that  there  waa  nothing  in  it  con- 
cealed or  suppressed. 

He  is  charged  with  having  awom  falsely  in 
respect  to  the  coat  of  the  goods  contained  In 
the  invoice,  by  which  he  made  his  entry  of 
them.  To  maintain  tbe  charije,  the  United 
States  must  prove  that  he  paid  a  larger  price. 
BSS 


Oaun  or  T 

The  best  evideiiae,  It  b  admitted,  mnat  be  In- 
troduced to  eBUbllih  that  fact.  What  Ii  tha 
beat  evidence  in  leipect  to  Its  qus.lity,  as  dta- 
tingulshed  from  quantity  or  measure;  it  being 
in  the  former  muh  that  th«  beet  evidence  li 
requiredT  It  ia  lh»t  secoodarj  or  interior  eri- 
deuee  ahall  not  be  inbstituted  for  evidence  of 
»  higher  nature,  which  the  caM  admit*  of. 
The  reason  of  the  rule  ia  that  an  attempt  to 
lubttitnte  the  inferior  for  the  higher,  implies 
that  the  higher  would  give  a  di^rent  aipect 
to  the  ease  of  the  party  introducing  the  lesser. 
1  Rossell,  437.  "The  Kround  of  the  nite  U  a 
mapicion  of  fraud."  But  before  the  rule  la 
Mpllcd,  the  nature  of  the  ease  must  be  oon- 
■idered,  to  maice  a  right  application  of  it;  and 
U  it  shall  be  seen  that  the  fact  to  be  proved 
is  an  act  of  the  defendant,  which,  from  its 
natnre,  can  be  concealed  from  all  others  ex- 
cept him  whose  oo-operation  was  necessary 
before  the  act  could  be  complete,  then  the  ad- 
missions end  declarations  by  tlie  defendants, 
either  in  writing  or  to  others,  in  relation  to 
the  aet,  become  eTidence.  It  is  no  longer  a 
question  of  the  quality  but  of  the  quantity 
of  evidence,  when  it  ia  said,  as  It  is  in  this 
case,  that  hi  a  associate  in  the  transaction 
should  be  introduced.  For  instance;  we  will 
•nppoae  tliat  the  letters  of  the  defendant  in 
this  ease  speak  of  the  cost  of  the  goods  in 
the  invoice,  to  which  the  defendant  swore,  and 
that  they  show  the  goods  did  cost  more  than 
they  are  rated  at  in  the  invoice;  tlie  quality 
of  the  evidence  is  of  that  cliaracter  that  it 
cannot  he  inferred  that  superior  evidence  exists 
to  make  that  fact  uncertain.  Unless  such  in- 
ference can  be  made,  the  evidence  offered  is 
the  beat  evidence  wtiich  tl>e  nature  of  the  case 
admiU.  The  evidence  is  good  under  the  gener- 
al principle  that  a  man's  own  acta,  conduct,  and 
deelarations,  where  voluntary,  are  always  ad- 
missible in  evidence  against  him. 

So  in  respeet  to  the  Invoice  book  of  John 
Wood,  containing  an  Invoice  of  the  goods 
•numerated  In  tlie  invoice  to  which  the  defend- 
d44*]  ant  'swore  the  ownen'  oath;  in  the 
flret  at  which  the  goods  are  priced  higher  in 
tlte  sale  of  them  io  the  defendant.  If  the 
letters  slMw  the  book  to  have  been  reoognlied  by 
the  defendant  as  containing  the  true  Invoice, 
his  admissions  supersedes  tlw  necessity  of 
other  proof  to  establish  the  real  price  given 
by  him  for  the  goods;  and  the  letters  and  in- 
voice book,  in  connection,  preponderate  a^inst 
the  oath   taken   by   the  defendant,  makmg  * 


9  that  can  be  done  to  inter- 
cept snch  evjdeuoe  as  would  tend  to  prejudice 
or  mislead;  and  the  eaae  must  then  be  con- 
flded  to  the  good  sense  and  Integrity  of  the 
Jury  to  determine  upon  the  sufflcieucy  of  the 
•Ttdenea  to  convict;  the  court  charging  the 
Jury  that  the  evidence  offered  is  of  that  char- 
acter which  supersedes  the  necessity  of  in- 
troducing a  living  witness  to  prove  tlie  perjury 
diargodin  the  Indictment. 

I^  it  then  be  certified  to  the  court  below,  as 
tb*  opinion  of  this  cotut,  that  in  order  to  con- 
vict the  defendant  of  the  erime  charged  in  the 
Indietmcnt,  it  is  not  necessary  on  the  part  of 
tihe  proseeution  to  produce  a  living  witness;  if 
tbe  jury  shall  believe  the  evidenoe  from  the 
writtw  testimony  sufficient  t*  establish  the 
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charge  that  tbe  defendant  made  a  false  and 
corrupt  oath  as  to  the  cost  of  the  goods  im- 
ported in  the  Sheridan,  enumerated  in  the  in- 
voice, upon  which  the  defendant  made  an  entry, 
by    takutg   the   ownen'   oath    at  the   cuatom- 


Mr.  Justice  Thompson,  dissenting. 

The  question  certitled  In  the  recoil  is  wheth- 
er it  was  neceaeary,  in  order  to  convict  tbe  de- 
fendant of  perjury,  to  produce,  on  the  part  of 
the  prosecution,  at  leaat  one  living  witnces,  cor- 
roborated by  another  witness,  or  by  circum- 
stanoes,  to  contradict  the  oath  of  the  defend- 
ant. 

The  rale,  aa  we  find  it  laid  down  In  the  ele- 
mentary books  on  this  subject,  is,  that  to  eon- 
viet  a  party  of  the  crime  of  perjury,  two  wit- 
nesses are  necessary  to  contradict  him  as  to  the 
fact  upon  which  the  perjury  is  assigned;  and 
the  reason  assigned  for  the  rule  is,  that  if  one 
witness  only  is  produced,  there  will  only  be  one 
oath  against  another.  This  rule,  however,  in 
the  early  adjudged  eases,  was  so  modified  aa 
to  require  but  one  living  witness,  corroborated 
by  eircumstsoces,  to  contradict  the  oath  of  the 
defendant;  and  with  this  modification  the  mis 
lias  remained  until  the  present  day. 

Id  the  present  case,  the  fact  on  whkA  the 
perjury  waa  assigned  related  to  the  Skctnal 
coat  of  the  goods,  at  the  time  and  place  of  ex- 
portation. This  was  a  simple  question  of  fact, 
Buaeeptible  of  proof  by  witnesses,  like  any  oth- 
er matter  of  fact.  There  was  noth^g,  there- 
fore, growing  out  of  the  nature  of  the  in- 
quiry, til  at  rendered  the  proof  by  witnesses 
impossible,  so  as  to  take  the  case  out  of  the 
rules  of  evidence,  in  relation  to  the  crime  of 
perjury.  Mo  livinv  witness  was  produced  to 
contradict  the  oath  of  tbe  defendant  at  tbe 
custom -house,  as  to  tbe  original  coat  of  the 
goods.  His  letters  and  'certain  invoice  (*44ft 
books  were  produced  to  sustain  the  indictment; 
and  these  might  have  been  sufficient  to  warrant 
the  Jury  in  convicting  the  defendant,  if  aoeh 
evidence  is  tuflicient  to  convict  a  party  of  the 
crime  of  perjury,  without  tbe  production  of  at 
least  one  living  witness.  It  is,  as  has  been  al- 
ready mentioned,  laid  down  in  the  hooka  aa 
a  teoinical  rule  in  perjury,  that  there  must  be 
at  least  one  witness  and  oorroboratlng  dr- 
eumstancee  to  conviet  of  this  crime;  that  there 


When  the  books  speak  of  a  witness,  they 
always  mean  oral  testimony.  It  would  liardlv 
be  considered  aa  correct  legal  language,  to  call 
a  letter  of  the  defendant  a  witness  against  him. 
It  was  evidence,  but  not  evidence  by  a  witneas. 
The  rule,  as  originally  laid  down  in  the  ele- 
mentary treatises  on  evidence,  requiring  two 
witnesses  to  contradict  the  party  on  the  mat- 
ter assigned  as  perjury,  was  so  modified  or 
relaxed  as  not  to  require  two  witnesses  to  dis- 
prove the  facta  sworn  to  by  the  defendant. 
But  if  any  material  circTimstances  are  proved 
by  other  witncssek  fa|  confirmation  of  the 
witness  who  gives  tne  direct  testimony  of 
perjury,  it  may  turn  the  scale,  and  warrant  a 
conviction.  And  in  England  one  case  occunad, 
as  reported  in  a  note  In  the  seventh  volume  of 
the  English  Common  Law  Reports,  page  90C, 
where  toe  evidence  consisted  of  the  eontradio- 
tory  oaths  of  the  party  accused,  upon  the  sama 
retAra    14. 
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natter  of  het  In  whicb  tbe  perjuiy  waa 
•Ignod.  It  wu  held  thmt  In  luch  caae  there 
wu  okth  agmluit  oath,  and  the  perjury  might 
bt  aatigned  npon  either;  and  that  it  might  be 
laft  to  Um  iurj|  to  ju(^  of  the  motive.  The 
avtbority  of  this  caae,  however,  baa  been  very 
mneh  doubted.  But  the  present  caae  does  not 
eonM  within  that  rule,  even  If  we  are  dis- 
posed  to  follow  the  English  court*  on  that  euh- 
}*ct;  for  the  letters  of  the  defendant  cannot 
certainly  be  aaid  to  be  evidence  under  oath, 
~>  aa  to  charge  him  with  eontradictory  oaths 


of  persons  as  well  a*  to  the  rights  of  proper- 
ty; and  parties  are  entitled  to  have  their 
rights  tested  and  decided  by  such  rules,  aa 
much  in  one  caae  as  tbe  other.  This  rule, 
however,  in  perjury,  being  a  technical  rule, 
may  In  many  cases  be  difficult  if  not  im- 
practicable to  be  carried  into  execution.  If  it 
falls  within  the  proper  province  of  the  court 
entirely  to  dispense  with  the  rule,  and  put  tbe 
«Tidanoe  in  perjury  upon  ttie  same  footing  aa 
other  criminal  ofTenses,  I  should  not  be  dia- 
poaed  to  dissent  from  it;  It,  as  a  new  role,  it 
'waa  made  to  operate  prospectively.  But  if  It 
is  Intended  to  affirm  the  doctrine  urged  at  the 
liar,  that  no  such  rule  of  evidence  ever  existed 
aw  to  require  in  the  case  of  perjury  at  least 
one  living  witness,  and  circumstances  in  corrob- 
oration of  his  oath,  in  contradiction  to  the 
party  charged  upon  the  matter  aasigned  as  the 
perjury;  it  would,  In  my  judgment,  be  st 
▼anance  with  a  rule  universally  laid  down  in 
kII  the  elemmtary  treatises  on  the  subject  of 
evidence,  and  as  yet  never  dispensed  with,  or 
ever  called  in  question  in  any  adjudication  that 
has  fallen  under  my  notice.  And  that  this  rule 
still  exists  in  the  English  courts,  is  shown  by 
4«§*]  the  late  case  of  *Rei  v.  Mayhew,  6 
Carr.  A  Payne,  316,  decided  In  the  year  1834. 
The  perjury  in  that  case  was  alleged  to  have 
been  committed  by  the  defendant  (who  was  an 
attorney)  in  an  affidavit  made  by  him,  to  op- 
poae  a  motion  made  In  tbe  Court  of  Chancery 
OR  behalf  of  tbe  prosecutor,  to  refer  the  de- 
fendant's bills  of  costs  for  taxation.  To  prove 
tbe  perjury,  one  witness  was  called;  end  in 
lien  of  a  second  witness,  it  was  proposed  to 
put  In  the  defendant's  bill  of  costs,  delivered 
oy  him  to  the  prosecutor.  It  was  objected  that 
this  was  not  sufficient,  as  the  bills  had  not  been 
delivered  by  the  defendant  on  oath.  Bnt  Den- 
man,  Chief  Justice,  aaid;  '^  have  quite  made 
np  my  mind  that  the  bill  delivered  ny  the  de- 
fendant Is  sufficient  evidence,  or  that  even  a 
letter  written  by  the  defendant,  contradicting 
his  statement  on  oath,  would  be  sufficient  to 
make  it  unnecessary  to  have  a  second  witness." 
There  was  no  intimation  here  that  a  letter, 
or  any  number  of  letters,  from  the  defendant, 
contradicting  his  statement  under  oath,  would 
dispense  with  the  technical  rule  in  perjury, 
requiring  at  least  one  witness,  and  oorroborat- 
Ing  cirenmitances.  The  question  was  as  to 
what  circumstances  or  evidence  would  dis- 
pense with  a  second  witness. 

In  the  preaeut  case  it  may  be  dlfflenlt,  and 
perhaps  Impracticable,  to  procure  sny  living 
wltneas  to  contradict  the  oath  of  the  defend- 
ant. But  It  is  more  congenial  with  the  humane 
principles  of  oar  erjmlna)  law  tbat  a  guilty 
mmn  OioaM  m»p»,  thaa  to  vmvtet  Um  upon 
M*  Xi.  md.  *^, 


evidence  heretofore  considered  aa  id  uffldeoti 
according  to  what  la  admitted  to  have  bean  the 
settled  rule  of  taw.  Answering  the  question 
put  In  the  record  in  the  negative.  Is  ebolIshiQ| 
that  rule  and  introducing  one  entirely  new, 
and  putting  the  crime  of  periuir  on  the  same 
footing  as  any  other  criminal  offense,  with  re- 
spect to  the  evidence  necessary  to  convict  the 
accused.  If  there  are  any  great  public  eon- 
siderations  calling  for  such  an  innovation  upon 
the  rule  of  evidence  in  cases  like  the  present, 
let  it  be  altered  by  the  proper  tribunal,  and 
under  the  general  rules  of  evidence  applicable 
to  other  criminal  cases.  The  evidence  derived 
from  tbe  letters  of  the  defendant,  is  perhaps 
the  beat  evidence  the  nature  of  the  case  will  ad- 
mit of.  But  it  is  an  entire  misapplication  of 
thia  general  rule  to  tbe  present  case,  if  there 
is  a  special  and  technical  rule  In  the  case  of 
perjury  that  there  must  be  at  least  one  liv- 
mg  witnou,  and  corroborating  eircumstanoea, 
to  convict  of  that  crime.  I  do  not  feel  myself 
authorized  to  dispense  with  what  I  understand 
to  be  admitted  Uie  heretofore  settled  rule  of 
evidence,  which  I  consider  a  rule  of  law.  In 
the  case  of  perjury,  and  to  apply  this  new 
rule  to  the  present  ease  by  giving  It  a  retro- 
spective operation. 

I  am  accordingly  of  opinion  that  the  qneation 
put  in  the  reoonl  ought  to  be  answered  in  the 
affirmative. 

Note.— 1  Roacoe's  Grim.  Uw,  28,886;  1  Phil. 
Ev.  151;  &  Russel'i  Crim.  Iaw,  47B;  3  Starkle'a 
Ev.  1144;  Arehbold'i  Crim.  Plead.  107;  E  Ear. 
PI.  C.  ch.  46,  see.  8;  4  Blaekstone's  Com.  358; 
"10  Mod.  193;  6  Cowen,  120;  S  Carr.  ft  ["441 
Payne,  318;  7  Com.  Iaw  Rep.  806,  and  notes; 
26  Com.  Law  R«p.  41S;  IS  Fet«rsdorff,  Ab.  Ut 
Ferjuiy,  E;  Dane,  Ab.  Ch.  210,  art  8,  eee. 
4;  Sid.  418.  Cited,  IB  Vlner,  Perjury,  Ki  1 
Nott  ft  M'Cord,  S47. 

This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  ot 
New  Yorlc,  and  on  the  point  and  question  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  was  ear- 
tilted  to  this  eourt  for  ita  opinion,  agreeably  to 
the  act  of  Congress  In  such  cases  made  and 
provided,  and  was  argued  by  counsel;  on 'con- 
sideration whereof,  it  is  the  opinion  of  this 
court  tbat  In  order  to  convict  the  defendant 
of  the  crime  charged  in  the  indictment.  It  la 


I  the  J 


to  produce  a  living  witness,  If  the  jury  shall 
believe  the  evidence  from  the  written  testimony 
sufncient  to  establish  the  charge,  that  the  de- 


dan,  enumerated  in  the  iov<rice  upon  which  the 
defendant  made  an  entry  by  taking  the  owners' 
oath  at  the  custom-house.  Wherenpon  It  is  or- 
dered and  adjudged  by  this  court  that  It  be  ao 
certified  to  the  said  Circuit  Ooun  accordingly. 

•THE  PHILADEU^IA  AND  THEN-  •(448 
TON  RAILROAD  OOMPANT,  PlalntiSk  ta 
Error. 

JAMES  STIMPSOH,  Defendant  In  Error. 
Patent  law — enrrender  of  patent  for  d«ft^  la 
*peci&cat\oo>— K-uftu«—  «tMja-«:M.vmIl>^jA^— 
pr«ett(». 


BuPBKifi  OoDiT  OF  TBK  Uinna>  S 


AcUcm  for  Hm  Tlolttlon  at  ■  pctsnt-rlgbt,  trant- 
M  U  the  patentee  for  "s  new  and  mefal  ImpruT^- 


'-rningit 


On  tbe  aetli   September,  . 


rail  roads." 

aecond  patent 


wu  franted,  tbe  origlDal  pateni  iraut^  In  1631 
kSTlnK  been  aarrendered  mat  otncelled  on  account 
•ol  a  defective  apectacatlon :  the  second  patent  be- 

afor  toarte«n  Teara  tron  tbe  date  of  tbe  orlal- 
pateot.  I^hs  second  patent  iraa  In  tbe  Dncue 
tonn  of  tbe  orEglnal,  except  the  recital  of  tbe  fact 
that  the  former  patent  was  cancelled  "on  account 
«I  a  detective  ipeclflcatlon."  and  tbe  statement  of 
the  time  the  second  patent  was  to  besln  to  mn. 
It  was  oUected  tbat  tbe  second  patent  sbould  not 
be  admitted  In  evidence  on  tbs  trial  of  the  esse. 
because  It  did  not  contain  anj  redtali  that  the 


Eerequlaltea  of  the  Act  o(  Concreea  of  1S3S,  ■ 
oijilng  tbe  renewal  of  patenU,  b'  "---    — 
piled  wtth.     -•'^ 


,. —    Held,  tbat  this  object 

point  of  la«,  ba  maintained.     Tbt  pat 

mod  ODder  tbe  ireat  seal  of  tbe  United  SUtea.  and 
la  alnetf  b;  the  President,  and  conatenlcned  bj 
**■»  BeereUrr  of  Sute^    It  U  - —    - 

iDtrarr   la  proved.     Where  an 

-  —"-It  granted  npon  evidence 

—  \  pnbllc  oBcar,  npon 

—  —   _-  -jct  that  be  baa  done 

le  act.  la  srantlng  the  patent,  ts  prima  facte  evi- 
nce that  Ihe  proof!  bare  been  reenlarlv  made, 
Jd  vera  aatlstactorj.    No  other  tiibanal  ts  at  lilt- 
•rtv  to  re^iamloe  or  controvert  the  sunclgncj  of 
■ach  proofa,  when  the  law  ba*  made  tbe  officer  the 


Tanllona.  bavi 


I  for  lands,  eqnall; 


clencv  and  competency, 
Ij  with  patents  (or  In- 
>t  Juatlce,  been  deemed 


foe  great  aeal  of  the  jnvsrnipint,  without  anjr  re- 
cital* or  proofs  that  tbe  p-ereqaisllea  of  the  acts 
onder  which  tbtr  hav*  b^o  luued  have  b<>en  duly 
obaerred.  In  casea  of  patent*,  the  United  State* 
have  tone  one  step  farther ;  and  aa  the  patentee  la 

S aired  to  make  oath  tUt  he  1*  the  true  Inventor, 
ore  he  can  obtain  a  patent,  tbe  patent  ha*  been 


It  la  Incambent  on  those  who 


To  entitle  a  party  to  examine 

■* the  purpose  -*  — ■■ — 

--'■'  of  ihi  , ..   , 

th*  patent  bj  others. 


HO*e  tbe  rlf  ] 

■7  ahowlng  Ita  ose  prior 

the  provlaloDa  of  tbe  Patsui.  ^1.1.  u>  loav,  icihutd 

10  DOtlce,  mnst   be  strictly   compiled  with. 

It  la  incambent  on  those  who  Inslat  upon  the 
right  to  pDt  paitlralar  qmatlons  to  a  witness,  to 
Mtabllsh  that  right  beyond  anr  reasonable  doabt, 
for  (he  vary  purpose  slated  by  them  ;  and  tbey  are 
BOt  atterwardi  at  tllwtty  to  desert  tbat  purpose, 
and  to  show  tbe  pertlDeney  or  relevancy  of  tbe  erl. 
deoce  (or  any  other  purpose  not  then  ■uggested  to 


th«    CI 


l«bt  b 


I  party  has  no 

nected  wllb  the  matters'atBted  fn' hir dlrMfeiam- 
tnatlon.  If  be  wtabea  to  eiamlne  bin  on  other 
matter*,  he  must  do  ao  by  making  tbe  wltni 
own,  and  GtUlng  him  as  such.  In  the  ~"'~~ 
ptwress  of  the  cause,  A  party  cannot. 
omission  to  take  an  objection  to  tbe  ai 


sBlon  of 


t  It  c 


Parol  evidence,  tiearlng  npon   written  conti 
•ad  papers,  ought  not  to  be  admitted  In  evldi 
without  the  production  of  encb   written  coDti 
M  ptpera ;  so  aa  t*  enable  both  the  court  and  the 
Jnry  to  ape  whether  or  not  the  admlnlon  of  the 
parol  evldrnce  in  any  uaontr,  will  trench  upon  tbe 
rale  that  parol  evidence  la  not  admlMlt>Ie  to  vary 
or  eontra<Uet  written  contract*  or  papers. 

A*  ■  general  mla.  and  npon  general  principle*, 
tlie  dectaratloni  and  conversattona  of  the  plain- 
tlB  are  not  admUilble  evidence  In  favor  of  hi* 
own  righla.  Thl*  Is,  however,  bat  a  general  rule. 
and  admit*  and  requlrrs  various  exceptions.  There 
arc  many  caaea  to  which  a  party  may  show  hi*  dec- 
iafatlops  Kmport  with  arts  In  hli  own  favor.  ■«  a 

Nora. — Parol  evidence  as  nppllcsblr  (o  wrltlra 
coQtrsctL    Bee  note*  to  10  L.  ed.  U.  B.  IS ;  SO  L. 

•d.  u.  B.  aw ;  11  UB.A.  no, 

ftS* 


part  'ot  tbe  rea  gaata.     Ttet*  at*  ottwt  ['dd* 
eaaes  In  which  bla  msterlal  declarations  have  *- — 


woundlDg,  the  declaratlc—  — 

Internal  balns,  acbca,  Injurle*. 
the  physician  attending  him. 


«rtaln  tbe  precise  tl 


and  exact  origin  ot  the 


Inven 

The   converaatlona   and   doclarotlon* 

entee,  merely  alBnnlng  tbat  at  some  fo , 

he   bad   Invented   s  particular   machine,    may   well 
be  objected  to.    But  bis  conversations  and  declara- 
•I  ............      . .       J  Invention,  and 

o  Inlng   Its   opera- 

tl  issertion   of  his 


a  early  aa  that  period. 

'" ■-  a  matter  reatlng 

Durt,  this  cannot 


trodadng  evidence.  aPd  tl  . . 

Introducad,  are  properly  mailers  belonging  to  t 

Eractlce  of  the  circuit  court*,  with  which  tuv 
upreme  Court  ought  not  to  Interfere :  udIch  It 
shall  choss  to  prescribe  soms  llied  general  mlea 
on  tbe  subject  under  the  anthorlty  ot  the  act 
of  Congress.  The  circuit  coarta  poasess  this  dis- 
cretion In  aa  ample  a  manner  aa  other  Jodldal 
tribunal*. 

"  '■  » .. .. 

_-  when  It  I*  usnally  Introduced  according 

to  tbe  practice  of  the  court  It  was  offered  after 
the  detandaot's  counsel  bad  stated.  In  open  court 
that  they  had  cloned  their  evidence,  and  alter  the 

SlalntlS,  to  consequence  of  that  declaration,  bad 
Ischarged  hi*  own  wltsias.  The  Circuit  Conn 
retuaed  to  admit  tbe  testimony.  Held,  that  thl* 
decision  wi*  proper. 

IN  error  from  the  Orenlt  Court  of  the  United 
State*  for  the  Eaateni  District  of  P*ima;1- 

At  tlM  AprU  aeasion  ot  the  Circuit  Court, 
Jaine*  Stimpaon  instituted  an  action  *g«iaat 
the  plaintiff*  in  error,  for  the  recovery  of  dam- 
»«««,  for  the  violation  of  n  patent  n-anted  to 
him  b;  tbe  United  SUtes,  on  tbe  26^  dmy  of 
September,  183C>,  lor  "a  tiew  and  useful  im- 
provement in  the  mode  of  turning  short  curv** 
on  railroads." 

The  case  waa  tried  on  the  16th  daj  of  Feb- 
ruaty,  1839,  and  a  verdict  waa  rendered  for 
the  plaintiff  for  the  sum  of  four  thousand 
two  hundred  and  flft^  doLlar*.  On  tbe  6th  of 
Hav,  1839,  a  remittitur  wa*  entered  on  the 
docket  of  the  oourt  for  the  turn  of  one  thou- 
sand dollars,  and  a  judgment  waa  entered  tor 
the  plaintiff  for  three  thousand  two  hundred 
and  fltt;  dollar*. 

On  the  trial  ot  the  cause,  the  defendant* 
tendered  a  bill  of  exoeptions  to  the  decision  ol 
the  court,  on  their  admitting  the  patent  to  tb* 
plaintiff  in  evidenoe,  and  t«  other  ruling*  of  tb* 
court  in  tbe  eoune  of  tbe  trial.  The  defe^- 
ants  prosecuted  thi*  writ  of  error. 

Tha  patent  granted  bj  tbe  United  State*  to 
Jane*  fitimpson  waa  as  follovra: 

"The  United  SUU*  of  America;  to  all  U 
whom  these  letters  patent  shall  come. 

"Whereas,  James  Stimpaon,  a  dtisen  of  tto 
United  SUUs,  hath  alleged  that  he  has  invent- 
ed a  new  and  useful  improvement  in  the  mods 
'of  turning  short  curve*  on  railroad*,  [*450 
for  which  letter*  patent  were  granted  tha 
P«en    14. 
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twenty-third  day  of  Anfnit,  1831;  whieb  let- 
ten  Iwia^  osneelled  on  ttecount  of  a  defective 
■pocifiaktioD;  which  imprOTEment,  he  itates,  hftB 
not  been  known  or  used  before  hie  Application, 
bath  made  aatb  that  be  does  verily  believe  that 
he  ia  the  true  inventor  or  discoverer  of  the 
■aid  improvement,  hath  paid  into  the  treaaary 
of  the  United  SUtea,  the  lum  of  thirty 
dcdiara,  delivered  a  receipt  for  the  aania, 
and  presented  a  petition  to  the  Becretary  of 
State,  eignifying  a  desire  of  obtaining  an  ex- 
clnMve  property  in  the  said  fntprovement,  and 
praying  that  a  patent  may  be  granted  for  that 
purpose.  These  are,  therefore,  to  grant  ac- 
cording to  law,  to  the  said  James  Etimpaon,  hie 
heirs,  administrator*,  or  aaaigus,  for  the  term 
of  fourteen  yean  from  the  twenty-third  day  of 
August,  IS31,  the  full  and  ezoluaive  right  and 
liberty  of  making,  constructing,  using,  and 
vending  to  others  to  b«  used,  the  said  improve- 
ment, a  desoriptlDii  whereof  is  given  in  the 
words  of  the  said  James  Stimpson  himself  in 
tba  schedule  hereto  annexed." 

Tested  at  Washington,  under  the  seal  of  the 
Cnited  States,  on  the  ZSth  day  of  September, 
1830,  by  the  President  of  the  United  States, 
mad  certified  in  the  usual  form  by  the  Attor- 
ney-General of  the  United  States. 

*The  achedule  referred  to  in  these  letters 
patent,  and  making  a  part  of  the  same,"  con- 
taliMd  "a  description  in  the  words  of  the  said 
James  Stimpson  himself,  of  his  improvement  in 
the  mode  of  turning  short  curve*  on  railroads, 
for  which  letters  patent  were  granted,  dated 
the  twenty-third  day  ot  August,  1831,  which 
letters  patent  being  hereby  cancelled,  on  ac- 
oount  of  a  defective  specification." 

The  ^>eci&cation  describes  the  Invention 
with  minnte  particularity,  and  concludes: 
"What  I  claim  as  my  invention,  or  improve- 
ment. Is  the  application  of  the  flsnches  of  the 
wheels  on  one  side  of  railroad  carriages,  and 
of  the  treads  of  the  wheels  on  the  other  side,  to 
turn  curves  upon  railways,  particularly  such 
aa  turning  the  comers  of  the  streets,  wharves, 
etc.,  in  cities  and  elsewhere,  operating  upon  the 
principle  herein  set  forth," 

The  bill  of  exceptions  stated  that  the  eonnsel 
for  the  plaintiff  offered  in  evidence  the  patent 
and  ipecilieation,  to  the  admission  of  which  In 
evidence  the  counsel  for  the  defendant  objected; 
but  the  objection  was  overruled  by  the  court, 
and  the  evidence  was  admitted. 

2.  The  defendants  offered  to  glye  In  evidenoc, 
by  Josiah  White,  the  description  of  a  flange 
Ttpon  one  side  of  the  railroad  cars,  and  the 
running  upon  the  tread  of  the  wheel  upon 
the  otber  side,  with  the  flange  in  a  groove,  tor 
the  turning  of  curves,  which  he  had  seen  in 
nse  before  the  date  of  plaintiff's  patent ; 
which  was  objected  to  by  the  eounse]  for  the 
plaintiff,  and  the  objection  lostalued  by  the 
eovrt.  The  objectton  of  the  eomisel  for  the 
pb^tlff  to  the  introditetloo  of  the  testimony 
of  Joaiab  White,  was  founded  on  the  absence 
itBl*]  *of  the  notiee  required  by  tbe  act  of 
OoBgreM  of  the  UM  of  the  machine  at  Manch 
Chunk;  at  which  place.  It  was  said,  hli  teati- 
Bwny  would  show  It  had  been  nsed. 

t.  The  third  exception  was  to  the  refusal  of 
the  eonrt  to  allow  the  defendants  ta  introduce 
proof  o(  the  conversations  between  the  patentee 
and  the  counsel  of  the  Baltimore  and  Ohio 
KaHroad  CwmpMiT,  wUle  aa  uranaeiMnt  ot  a 
It  Ih  ««. 


prior  to  the  tiuM  at  which  the  defendants  had 
proved  the  reduction  of  the  same  into  use  and 
practice  by  others,  ofl'ered  to  give  evidence  by 
witnesses  of  the  conversations  of  the  patentee 
on  the  inb^ect  of  his  invention  at  an  anterior 
period;  which  conversations  were  intended  to 
show  the  making  of  the  invention  by  the  pat- 
entee, before  and  at  the  period  when  the  same 
took  place.  The  counsel  for  the  defendants  ob- 
jcted  to  the  admission  of  this  testimony;  but 
thii  court  ori?rruled  the  objeotion. 

6.  Tbe  flfth  exception  was  to  the  refusal  of 
the  court  to  admit  the  examination  of  Dr. 
Thomas  P.  Jonea.  The  plaintiff  had  discharged 
his  witnesses  on  the  declaration  of  the  defend- 
ants' counsel  that  they  had   closed  their  e 


The  case  was  argued  by  Mr.  Coxe  and  Mr. 
Southard  for  the  ptaintifTs  in  error,  and  by 
Mr.  J.  B.  Ingersoll  for  the  defendant. 

Hr.  Coxe  and  Mr.  Sonthaid,  on  tbe  first  ex- 

Tbe  patent  should  not  have  been  admitted 
in  evidence.  On  its  face  it  is  Inoperative,  and 
invalid.  It  is  not  a  patent  under  the  Act  of 
Congress  of  1763,  but  it  purports  to  be  a  sub- 
stituted patent  for  one  which  had  been  sur- 
rendered. It  gives  to  the  patentee  the  same 
privileges  aa  those  which  were  given  by  the 
nrst  patent.  It,  therefore,  should  be  in  strict 
and  exact  oonformity  with  the  law  of  17B3,  as 
well  as  with  the  subsequent  act  of  Congress, 
authorizing  tbe  surrender  of  a  patent  for  an 
imperfect  speciflcation,  and  the  issue  ot  another. 

The  Act  of  Slst  February,  1TB3,  requires,  by 
its  third  section,  that  the  applicant  shall  be  the 
true  inventor  of  the  machine,  etc.  This  la  made 
a  sine  qua  non  to  the  granting  the  patent,  and 
the  oath  at  the  claimant  is  required  to  this 
fact.  Thie  provision  makes  the  oath  necessary, 
before  the  Secretary  of  State  has  authority  to 
grant  the  patent.  There  ia  no  remedy  if  this 
has  been  omitted. 

There  was  no  decision  before  the  caae  of 
Morris  V.  Huntington,  Paine's  Reports,  US, 
whicli  affirmed  the  right  of  a  patentee  to  anr- 
render  his  patent  tor  an  erroneous  or  imper- 
fect specification.  After  this  case.  Congress 
authorized  such  surrender.  Act  of  Congress 
■of  Julv  3d,  1832.  By  this  act  the  [*4B3 
cause  of  tbe  surrender  must  be  made  out  to  the 
satisfaction  of  the  Secretary  of  State,  when  a 
second  patent  is  asked  tor.  It  haa  been  decided 
that  a  patent  is  prima  tacie  evidence  of  the 
statements  on  the  face  of  the  patent.  This 
doee  not  give  any  other  validity  to  thoae  state- 
ments; and  it  is  not  sufficient  that  some  of  the 
requirements  of  the  act  of  Congresa  are  stated. 
All  must  be  set  forth,  and  an  averment  must 


as  to  any  patent  granted  after  the  surrender  of 
a  pat«nt.  The  errors  or  imperfections  In  the 
specification  on  which  the  surrender  has  been 
made  shonid  be  stated.  Grant  v.  Raymond,  S 
Peters,  218.  lo  the  can  dted,  than  was  a  re< 
ftST 


SuFBUii  CouKi  or  .THE  Unn^  Statu. 


18M 


dtal  of  the  auiTeDder  of  the  patent,  and  the 
cause  <rf  Its  snirender. 

There  is  in  the  patent  which  waa  before  the 
Circuit  Court  no  recital  of  the  imperfectiona  of 
the  firet  epedficatioii)  no  allegation  that  there 
was  no  fraud  in  the  transaction.  There  la 
nothing  ebown  but  the  gratuitoue  ftct  of  the 
officer  in  granting  the  aecond  patent.  And  jet 
all  the  prereqniaitee  to  the  granting  of  a  second 
patent  ahonlo  appear  in  it,  aa  well  aa  be  of  rec- 
ord in  the  patent  office. 

Without  theee  eeaential  (eatorei  in  a  patent 

fiven  on  the  aurrender  of  a  prefiona  one  for 
be  aame  invention,  it  cannot  be  read  in  evi- 
dence to  a  Jury.  Tlie  requirementa  in  both  the 
acta  of  CongreBa  of  1T92  and  1832  muat  appear 
in  it.  If  afj  those  matteTS  ar«  not  ahown,  the 
Mcond  patent  atanda  aa  a  new  patent;  and  by 
allowiiu  it  to  be  given  in  evidence,  the  oourt 
^together  dbregard  the  law.  If  the  patent,  in 
this  Imperfeet  form,  li  admitted  aa  prima  facie 
proof,  all  the  burden  of  contradicting  It  ia 
thrown  on  the  opposite  party.  Cited,  on  theee 
points,  Shaw  T.  Cooper,  7  Fete  re,  24C. 

In  support  of  the  aecond  exception,  the  conn- 
ael  CMitended  that  the  notice  given  was  auffi- 
clent  to  authoriu  the  introduction  of  the  tea- 
timony  of  Joaiah  White.  Cited,  on  this  point, 
Bvana  t.  Eaton,  Fcten'  C.  C.  R.  322;  WheaL 
Eep.  8.  C.  The  notice  would  have  been  anf- 
fiaent  under  the  Act  of  Congresa  of  17S3,  and 
why  not  under  the  Act  of  July  3d,  18361 

The  objection  to  the  introduction  of  the  evi- 
denoe  by  the  counael  for  the  defendants,  which 
waa  suatained  by  the  court,  and  which  la  the 
■ttbject  of  the  defendants'  third  exception,  waa 
well  taken.  It  was  in  the  power  of  the  plain- 
tiff to  have  produced  his  contract  with  the  BaJ- 
tbnore  and  Ohio  Railroad  Company,  and  have 
fendered  this  evidence  nnneoesaary.  He  did 
not  do  to. 


,  .     1,  and  for  which  he  held  the  patent, 

was  In  use  before  the  period  in  which  the  de- 
fendant bad  proved  the  invention  by  him. 
But  tliis  evidence  could  not  be  given  by  ahow- 
Ing  the  ooDveraations  of  the  plaintiff  on  the 
•uojeet  of  the  invention  before  the  date  of  the 
flrst  patent. 

Conversatlona  on  the  subject  of  an  InvenUon 
4BS*]  are  not  tbe  invention,*nor  are  the  ideas 
9f  Ute  Invention  ita  actual  development.  There 
must  be  an  application  of  tbe  thought,  in  the 
thourht,  in  the  eonatruotion  of  the  machine. 

Tms  is  an  attempt  to  give  the  declarations  of 
a  party  in  evidence,  after  the  actual  occurrence 
of  the  transaction.  No  declaration  of  a  person 
that  he  Intended  to  talce  out  a  patent,  could  be 
givnn  in  evidence.  Cited,  on  this  point,  1 
WlMat.  Rep.  313;  10  Berg.  4  Bawle,  27;  S 
Sera,  ft  Kawie,  206;  Roacoe  on  Evidence,  21; 
4  WaaUutton  C.  C.  R.  68;  S  Mason,  «;  1  Qal- 
Itoon,  a  0.  R.  438. 

Aa  to  tlM  fifth  ooeptloB,  the  ooudmI  eon- 
tanded  that  the  evidenoe  of  Dr.  Jones  was  re- 
liiittfais  evidenm,  and  was  regular;  as  It  waa 
oftered  to  meet  and  to  disprove  tbs  plaintiff's 
deeUrationa,  whleb  tbe  court  had  admitted  aa 
tastlmony. 

Hr.  Ii^erKll,  for  the  defendant*  In  error. 

1.  The  objection  to  the  osrti&eaU  of  tha  Sso- 
MS 


retary  of  State  should  apply  rather  to  the  effect 
tban  the  admiaaibltity  of  tbe  document.  That 
officer  ia  authoriicd  by  law  to  issue  patents, 
and  the  presumption  is  that  he  baa  done  so 
rightfully.  Posseuion  of  the  document  does 
not  affect  the  intrinsic  rights  of  anyone  Every 
queation  of  merit  ia  atill  open.  It  enablea  the 
patentee  to  aue;  but  it  neither  secures  him  in 
the  enjoyment  of  the  alleged  invention,  nor 
preclndes  others  from  contesting  the  validity 
of  his  elaima.  In  the  different  caaes  dted,  the 
patent  appears  to  have  been  i«ceived  in  evi- 
denee  exactly  in  the  form  now  exhibited,  al- 
though it  may  have  availed  nothing  to  the 
plaintiff  aftervrardn. 

Sullivan  v.  Bedfleld,  1  Paine,  447:  Tbe 
patent  la  prima  facie  evidence  of  the  right." 
Tlie  Margaretta,  2  Gall.  619:  Remisaion, 
thou^  not  valid,  waa  given  in  evidence.  See, 
aleo,  BinEham  v.  Cabot,  3  Dall.  19;  Bell  v.  Mor- 
rison, 1  Peters,  3S5;  Keene  v.  Heade,  3  I>eters, 
6;  The  United  SUtes  v.  Llddle,  2  Wash.  0.  a 
Bep.  206. 

2.  The  testimony  of  Joaiah  WhiU  would 
have  been  admitted  under  the  sixth  section  of 
tbe  law  of  1703.  But  the  Bfteenth  (or  corres- 
ponding) aection  of  the  law  of  1S36  requires 
notice  of  place,  person,  and  reaidenca.  As  the 
law  previously  stood,  great  injustice  might 
have  oeen  done  unices  the  court  had  conatrued 
it  ao  aa  to  invest  the  jud^  with  power  to  pre- 
vent the  plaintiff  from  being  taken  by  aurpriae^ 
Evans  v.  Eaton,  3  Wheat.  606.  The  law  now 
wisely  antieipatea  tbe  neceasity  for  an  exerdsa 
of  judicial  discretion  and  posalbts  delay,  and 
requires  notice  of  the  place  where  the  improve- 
ment is  supposed  by  the  defendant  to  have  been 
previously  uaed.  Thia  was  not  given,  and  tbe 
teatimony  was  necessarily  rejected. 

3.  Although,  In  truth,  the  offer  to  examine 
Hr.  lAtrobe  upon  certain  points  was  not  re- 
jected by  the  oourt,  but  withdrawn  by  tbe 
counsel,  yet  aa  it  appears  by  the  record  to  have 
been  a  point  decided,  I  will  aubmit  to  treat  it 
accordingly.  The  testimony  would  no  doubt 
have  been  rejected  If  the  offer  had  been  per- 
sisted in,  and  the  delay  'that  would  be  [*464 
requisite  to  put  the  record  right  would  be 
deeply  injurious  to  roy  client. 

(1.)  The  inquiries  auggested  for  the  witness 
are  Impracticable,  and  they  lead  to  impractica- 
ble results.  The  inquiry  refers  to  a  'negotia- 
tion," "arrangement,"  and  "aettlenent."  It 
asserts  the  fMt  that  a  "grant"  or  "contract" 
waa  made.  Negotiation  is  the  neoeaaary  pre- 
liminary to  a  contract,  is  absorbed  in  it,  and 
forms  a  part  of  It.  How  can  you  separate 
themt  Out  of  one  identified  esistence,  two 
things  are  to  be  made,  essentially  distinct  from 
each  other.    That  is  Impossible. 

(2.)  The  inquiries  are  irrelative.  The  ar- 
rangement contetrplated  waa  res  inter  allOB 
acta.  The  plaintiffs  in  error  were  altogether 
atranger*  to  it.  Many  Inducementa  may  lead 
to  a  aettlement  with  one  person  which  would 
not  render  it  desirable  with  another.  If  It 
were  not  that  Roes  WInsns  had  prevloualj  been 
oross-examined  by  tbe  counsel  for  tbe  plaintiffs 
in  the  Circuit  Court,  to  the  point  of  settlement 
with  tbe  Baltimore  and  Ohio  Company, 
no  pretense  for  the  inouiry  would  exist.  If 
that  was  wrong,  this  will  not  make  it  right.  It 
waa  not  obieotod  to.  If  not  itrioUy  orosMnuai- 
Pet«n  14. 
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ution,  w«  bad  no  rigbt  to  resort  to  it  EllmAk- 
er  T.  Buckley,  10  Serg.  t  Ravrle.  If  it  wm  reg- 
ular cross -examination,  it  cannot  juatifj'  the 
proposed  irregularity.  But  we  were  bound  to 
put  th«  witneaa  on  hit  guard  a>  to  a  collateral 
fact  vhich  mwht  impeaeh  hli  tcatimooy.  Bute 
in  The  Qneen^  caae. 

(3.)  The  object  attempted  to  be  jtroved 
a  mere  entity;  an  aliatractioii;  nothing  actually 
done,  but  at  best  aometbing  omitted  or  avoid- 
ed!  a  conclusion  or  construction;  a  contin- 
geuc)'  without  «  autwtantial  thing  to  support 

(4.)  It  wtM  an  attempt  to  prova  b^  parol 
some  known  written  arrangement,  which  was 
susceptible  of  being  product 

4.  ExpUnatioDS  of  the  patentee  himself  were 
good  evidence  to  prove  the  genuineness  of  his 
claims  to  originality.  It  is  necessary  to  under- 
stand the  manner  in  which  this  testimony  was 
t reduced.  Plaintiff  at  first  simply  produced 
Is  patent,  and  called  a  witness  who  proved  its 
utility  and  the  infringement  by  the  defendants. 
Then  the  defendants  went  at  larre  into  proof 
of  alleged  priority  of  invention  by  other  per- 
sons. All  of  this  went  to  show  a  use  before 
the  dat«  of  the  ptaintilTs  patent.  A  necessity 
was  therefore  thrown  upon  him  of  proving 
that  his  invention  existed,  and  was  communi- 
cated by  him  to  different  persons  at  a  still  ear- 
lier period.  No  doubt  of  the  importance  of 
such  proof.  It  consiated  of  evidence  of  plain- 
tiff's invention  prior  to  defendants'  knowledge, 
or  the  knowledge  of  those  persons  on  whom 
they  relied.  To  meet  this  particular  exigency, 
that  is,  to  show  invention,  it  la  difficult  to  oon- 
eeiTB  what  can  be  authentic  except  what  cornea 
from  the  inventor  himself.  He  therefore  pro- 
duced several  individuals,  who  stated  that  he 
described  the  improvement  to  them  at  a  period 
considerably  earlier  than  defendants  haa  fixed 
for  fta  earliest  use.  If  he  described  it,  he  must 
have  known  it.  If  he  knew  It  before  any  other 
45S*]  person,  he  must  'have  invented  it.  That 
prior  knowledge  was  invention;  and  that  was 
the  Tery  thin^  to  be  proved. 

Two  objections  were  taken  to  the  obaracter 
of  the  proof:  1st.  That  it  was  derived  from  the 
plaintiff  himself;  2d.  That  the  alleged  im- 
provement was  not  then  brought  into  practical 

Answer  1st.  It  was  an  invention;  else  not 
patentable;  in  other  words,  It  must  spring 
from  himself.  An  exhibition  of  it  must  neees- 
aaril;,  in  some  shape  or  other,  be  his  act. 
Wbktever  might  be  said  or  done  by  others 
could  not  be  available  to  him.  The  exhibition 
might  be  affected  by  deeds,  signs,  or  words.  It 
matter!  not  in  what  particular  manner  the  ef- 
fect is  produced,  but  the  discovery  must  make 
manifeet  its  paternity;  and  it  can  do  so  only 
through  the  medium  of  its  proper  parent. 

This  mar  be  done  by  his  works — a  machine 
eoDstmeted.  Let  it  be  produced;  original, 
praetica.1,  perfect  in  all  its  parts.    Nothing  is 

ained  by  the  authority  unless  something  more 
ui  all  this  appears,  vis.,  authorship.  How- 
ever eloquent  the  machine  may  be  as  to  its 
OMB,  it  cannot  spe^  for  itself,  as  to  its  au- 
thor. The  nearest  it  can  come  to  speech  would 
be  an  inscription  or  label  on  its  front:  "J.  B., 
fedt,'  for  example. 

That  would  at  best  be  a  written  deolarstion. 
19  U  9A. 


What  difference  would  it  make  that  the  wHtisg, 
or  stamping,  or  printing,  should  be  in  a  bookl 
That  description  of  evidence,  in  a  sister  depart* 
ment  of  the  law,  is  conclusive  of  important 
rights.  In  maintaining  copyriglits,  the  writ- 
ing of  the  party  is  the  essence  of  the  discovery, 
and  the  sole  proof  of  invention  or  originality. 
If,  instead  of  writing  with  his  own  hand,  the 
same  author  dictates  to  another  person,  cannot 
"■" inuensis  prove  the  dictation,  and  hence 


the  pen  of  another.  On  a  question  of  author- 
ship, surely  the  testimony  of  the  scribe  would 
be  received  aa  competent. 

Another  species  of  proof  of  invention  re- 
mains, namely,  oral  explanation  atone.  Why 
may  it  not  be  received!  It  is  the  very  thing 
itself.  To  speak  it,  waa  to  create  it,  if  It  did 
not  already  exist  in  thought;  and  if  it  did,  it 
must  prove  it.  The  proof  was  given  to  coun- 
teract the  allegation  of  earlier  discovery.  It 
produces  the  effect  by  showing  that  the  earlier 
discovery,  as  they  are  regarded,  received  from 
the  plaintiff  the  information  which  enabled 
them  to  put  tbe  invention  in  use,  and  then  at- 
tempt to  deny  the  right  of  showing  how  the 
information  was  communicated  and  obtained. 
One  of  the  very  pieces  of  testimony  objected  to 
consisted  of  a  convenation  with  the  person  who 
claimed  to  be  an  inventor  in  preference  to  ttie 
plaintiff. 

Tbe  declarations  did  not  stand  alone;  thej 
were  accompanied  by  two  drawings  and  a 
model.  The  date  of  the  exiatenee  of  theee  mon- 
uments is  clearly  proved.  The  eonveraations 
became  but  a  part  of  the  rea  gest«. 

There  are  many  oceaaions  on  which  atafa 
own  sayings  and  doings  are  good  evidence;  In 
some  instances  the  beat,  and  in  others,  the  only 
•evidence.  The  present  is  an  anomaly  ["4B« 
unless  it  concurs.  It  does  not  follow  that  the 
expressions  of  an  Individual  are  the  illegal  cre- 
ation of  testimony  for  himself.  Such  are,  I. 
Various  kinds  of  declarations  ante  litem  mo- 
tam;  2.  When  the  sayings  are  the  doings,  as  in 
cases  of  notice;  3.  Where  the  expressions  of  an 
individual  are  the  test  of  a  given  state  of 
things,  as  intellect;  4.  Proof  of  a  eontract,  a 


with  the  useful  arts.  A  reward  Is  offered  for 
lost  property;  the  finder  informs  of  the  finding 
of  it;  the  declarations  can  be  proved. 

Answer  2.  As  to  the  objection  that  the  ex- 
planations were  not  reduced  to  practice.  Here, 
too,  the  objection  loses  si^ht  of  the  fact  that 
our  evidence  was  not  original,  but  merely  de- 
signed to  meet  a  collateral  issue  aa  to  the  peri- 
od of  invention,  and  not  exactly  aa  to  inven- 
tion itself.  On  any  ground,  however,  the  ques- 
tion of  invention  does  not  depend  upon  whether 
the  thing  has  been  reduced  to  practice,  but 
whether  it  can  be.  Not  whether  it  is  actually 
practiced,  bnt  practicable.  Drawings,  descrip- 
tions, and  models  are  sent  to  the  patent  office 
These  are  minature  likenesses,  not  the  thing 
itself.  Any  other  course  would,  In  many  In- 
stancea,  be  quite  impracticable.  A  ahip,  • 
house,  a  town,  are  often  tlie  recipients  «  an 
improvement  whioh  cannot  be  practically  ex- 
hibited, except  in  connection  with  the  vast  ob- 
ject t*  whieh  it  to  i^ied.    SoBeUmee  tlia  re- 

Ui;   ■If-.!!),  x^.v  c 
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ducing  to  pimctiee  miKht  b«  deatructive  of  life 
or  property.  A  ^illotine  need  not  be  re- 
hearted  in  order  Ut  proTe  it*  power. 

Besides,  it  might  destroy  the  very  intention, 
to  insist  on  practical  exercise.  It  miffht  be  re- 
garded as  giving  the  invention  to  the  public, 
■nd  then  the  jMttent-rigbt  is  gone  forever. 

S.  Thontas  P.  Jonea  waa  called  by  tlie  de- 
fendant! after  alt  tbe  tettiiaony  in  chief,  on 
both  sides,  and  the  plaintiff's  rebutting  testi- 
mony also  bad  been  given,  and  bis  witnessea  dia- 
miaaed;  and  mucb  time  bad  been  occupied  in 
givinK  rebutting  testimony  for  the  defendants. 
The  declared  object  waa  to  prove  that  the  in- 
vention described  in  the  plaintifTs  patent  of 
1S35  waa  different  from  tbe  invention  described 
bv  him  in  bis  patent  of  1B31:  in  other  words, 
that  the  patent  which  purported  to  be  a  mere 
correction  of  form,  was  in  substance  a  totally 
different  thing.  We  are  struclc  at  once  wit^  an 
inconsiitency  between  this  point,  and  the  whole 
tenor  of  the  defendants'  ca«e.  The  notioe  which 
they  gave,  tbe  aim  of  their  evidence,  their  great 
design,  is  to  show  that  the  thing  relied  on  by 


to  everybody,  publicly,  notoriously.  Yet  we 
are  now  told  that  it  was  not  known  even  to  tbe 

Etaintiff  himself,  but  that  he  found  it  npcesnary 
lur  yeara  afterwards  to  desert  the  alleged  in- 
vention of  1831,  and  surreptitiously  to  foist  in 
a  different  thing,  which  then  became  known  to 
him  for  the  first  time.  Unless  thia  is  tbe  true 
meaning  of   the   point,   it   lias   none. 

The  evidence  offered  was  original  and  di- 
rect. It  oontradicted  nothing  already  asserted 
in  evidence,  tt  was  directed  to  a  point  in  no 
451*J  'way  collateral.  It  went  immediately 
to  tbe  essential  merits  of  the  case.    It  waa  of 

Eeat  importance,  undoubtedly.  Nothing  could 
more  conclusive  against  the  plaintiff.  Not 
only  would  it  be  destructive  of  his  claim  to 
originality,  but  it  would  prove  a  most  audacious 
fraud,  abortively  attempted,  and  calculated, 
when  detected,  to  deprive  him  of  all  standing 
Iq  or  out  of  court,  and  to  render  his  defeat  aa 
disgraceful  aa  it  was  inevitable. 

Notioe  of  all  this  ought  to  have  been  given, 
perhaps.  It  la  not  urged,  however,  aa  an  argu- 
ment, that  none  waa  received;  although  It 
might  have  been  calculated  to  take  the  plain- 
tiff by  surprise.  But  it  was  a  fact  above  all 
other*,  requiring,  and  in  its  nature  admitting 
of  countervailing  proof.  Not  a  clerk  in  the 
office,  probably,  could  have  failed  to  give  ma- 
terial testimony  in  reply.  Theae  persons  were 
at  a  distance;  and  we  sbonld  have  been  left  to 
tbe  queation  of  probability,  whether  a  man,  in 
any  extremity  of  impudent  fraud,  would  hare 
ventured  to  place  two  totally  different  patenta 
aide  by  side  in  the  oflJce,  asserting  that  they 
were  in  substance  Identical. 

The  evidence  offered  wa*  not  the  be*t  the 
nature  of  the  case  admitted  of.  Contradiction 
was  to  be  proved  between  two  written  instni- 
•nenta,  wltn,  perhaps,  a  model  accompanying 
each  of  them.  Copies  would  be  the  proper 
■ouroe*  of  illustration.  Were  oopie*  not  acce*- 
•iblet  We  do  not  know.  No  inquiry  wa* 
made.  A  thousand  oopies  may  bave  been 
made  before  tbe  patent  otBce  was  destroyed. 
Plaintiff  himself,  no  doubt,  had  such  conivi  in 
U*  possession.  No  notiee  wu  given  to  him  to 
>4« 


prodnee  them,  before  thia  violent  attempt  wm 
made  to  Introdnce  secondary  evidence. 

To  get  rid  of  all  this,  the  argument  waa  that 
the  difference  was  only  to  be  inferred  between 
tbe  patent*  from  a  difference  between  the  eon- 
versation  and  one  of  tbem.  But  that  would  re- 
but nothing.  No  person  denied  that  plaintiff's 
conversation*  with  the  witnesses  he  produeed 
were  aa  they  were  sworn  to  be.  Other  conver- 
aations  with  other  persons  might  show  deserip- 
tiona  of  other  inventions,  but  they  eoold  not 
possibly  show  that  the  first  oonveraations  did 
not  take  place.  The  judge  gave  two  reaaona 
for  rejecting  the  testimony.  One  waa  that  it 
waa  offered  at  too  late  a  atage  of  the  cause. 
That  was  ruled  in  hia  sound  discretion.  From 
the  ezerclae  of  that  discretion  there  is  no  ap- 

Kil.  No  attempt  was  made  to  take  one.  On 
th  of  his  grounds  be  waa  right.  But  one  was 
eufflcient  to  cover  the  whole  queation,  and  it  i» 
inaccessible  to  review  here. 


sylvania,  rendered  in  an  action  brought  bj 
Stimpson,  tbe  defendant  in  error,  against  tlu 
plaintiffs  in  error,  for  a  violation  of  a  patent- 
right  granted  to  him  for  a  new  and  useful  im- 
provement in  the  mode  of  turning  short  cuirea 

A  patent  was  originally  granted  to  Stimpson 
for  the  same  invention  on  tbe  23d  day  of  Au- 
gust, 1B3I ;  and  the  renewed  patent,  upon  whiok 
tbe  present  suit  is  brought,  was  granted  on  the 
2eth  of  *September,  1836,  upon  tbe  ['45t 
former  letters  patent  "being  cancelled  <»  no- 
count  of  a  defective  specification;"  and  the  re- 
newed patent  was  for  the  term  of  fourte^ 
year*  from  the  date  of  the  original  patent. 
With  the  exception  of  the  recIUl  of  the  fact 
that  the  former  letters  patent  were  cancelled 
"on  account  of  a  defective  specification,"  and 
tbe  statement  of  the  prior  date  from  which  the 
renewed  patent  was  to  begin  to  run,  the  re- 
newed patent  Is  in  the  precise  form  in  wUeh 
original  patents  are  granted. 

At  the  trial  upon  the  general  issue,  a  Mil  of 
exceptions  was  taken  to  certain  ralingi  of  Um 
court  upon  point*  of  evidence,  to  the  oondder- 
ation  of  which  we  shall  at  once  proceed  witbont 
any  further  preface. 

The  first  exception  taken  is  to  tbe  admisetoa 
of  the  renewed  patent  as  evidence  in  tbe  cause 


provides  that  whenever  any  patent  shall  be  In- 
operative or  Invalid,  by  reason  that  any  of  the 
terms  or  condition*  prescribed  by  the  prior  aets 
of  Congress,  have  not,  by  inadvertanee,  Md- 
dent,  or  mistake,  and  without  any  fraudulent 
or  deceptive  intention,  been  oompUed  with  «a 
tbe  part  of  the  inventor.  It  shall  be  lawful  for 
the  Secretary  of  State,  upon  tbe  anrrender  to 
him  of  such  patent,  to  cause  a  new  p«tant  t« 
be  granted  to  the  inventor  for  the  same  invan- 
tton,  for  the  reeidue  of  the  period  then  tmez- 
pired  for  which  the  original  patent  waa  grant- 
ed, upon  bis  compliance  witn  the  temu  and 
eonditiona  prescribed  by  the  third  section  of 
the  Aet  of  the  81st  of  February,  1T»,  oh.  ftS. 
Now,  Um  objection  1*  that  tbs  present  patent 
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■itM  thui  ■t>ted  In  the  Mt  hava  b«an  complied 
with,  vis^  thftt  t^  error  in  tbe  former  pateat 
h«a  Mi<en  br  iiudTertencj,  Bcddent,  or  m'* 
t*ke,  uid  without  soy  fraudulent  or  decepti 
intention;  Mid  that  inthout  iuch  recitsla,  u  it 
to  the  cue  of  B  epecikl  authority,  the  patent  ia 
»  mere  nuUitT,  mnd  iDoperative.  We  ere  of 
opinion  that  tha  objection  cannot.  In  point  of 
law,  be  maintained.  Tbe  patent  wu  iiaued  un- 
der the  great  k«1  of  the  t7nited  Statea,  and  ia 
aigsed  b;  the  Preaident,  and  eountenigned  b; 
tha  Secretarj  of  Btata.  It  ia  a  preanmption  erf 
law  that  all  public  officers,  and  eepeciaUy  noch 
high  f unctionariei,  perform  their  proper  ofDcIal 
diAlea  until  the  contrary  ia  proved  And  wbere, 
aa  bi  the  present  cnae,  an  act  ia  to  be  done,  or 

Ctent  granted  upon  eridenca  and  prooofa  to  be 
d  befora  a  publie  officer,  upon  which  be  la 
to  decide,  the  fact  that  he  baa  dona  the  act  or 
granted  the  patent,  ia  prima  facie  evidence  that 
Uw  proofs  have  been  regularl;  made,  and  were 
aatiafactorj.  No  other  tribunal  is  at  libertj  to 
ra-ezamine  or  oontrovert  tha  aufficiency  of  eucli 
proofs,  if  laid  before  him,  when  the  law  hsa 
Bade  such  officer  the  proper  judge  of  their  anf- 
flciencf  and  competenc;.  It  ia  not,  then,  nee- 
eaaary  for  the  patent  to  contain  anj  recitals 
that  the  prerequiaitea  to  the  grant  of  it  have 
baoD  duly  complied  with,  for  the  law  makes 
the  presumption;  and  if.  Indeed,  it  were  other- 
wise, the  recitals  would  not  help  the  case  with- 
46>*]  ont  the  'auxiliary  proof  that  these  pre- 
requisites had  been,  ds  facto,  complied  with. 
Tbn  has  been  the  uniform  construction,  as  far 
U  we  know,  in  all  onr  court*  of  justice  upon 
matters  of  this  aort.  Patents  for  Unds,  eaual- 
ly  with  patents  for  uiTentiona,  have  Deen 
itiMiiiiiiil  pnma  facie  evidence  that  thej  were  reg- 
ularly granted,  whenever  they  have  been  pro- 
dueed  under  the  great  aeal  of  the  government; 
without  any  recitals  or  proofs  that  tbe  pre- 
requiaitea of  the  acta  under  which  they  ha*e 
been  issued  have  been  duly  observed.  In  eases 
ef  patents,  the  courts  of  the  United  States 
have  gone  one  step  farther,  and  aa  tbe  pataataa 
ia  fMuired  to  make  oath  that  he  ia  the  tme 
iiiTanW  before  he  can  obtain  a  patent,  the  pat- 
ant  haa  been  deemed  prima  faoie  avidenoe  that 
ha  haa  made  the  invention.  This  objeetioo, 
than,  is  overruled;  and  there  was  no  error  In 
tha  CIreait  Court  In  the  admlsaion  of  the  pat- 

Tha  next  exoeption  ia  to  the  refusal  of  the 
eourt  to  allow  a  witneaa,  Joaiah  White,  to  give 
a  deacriptioB  of  an  invention  which  he  nad 
aaan  on  the  Haach  Chunk  railrond  in  1S2T, 
wbleh  had  a  groove  on  one  aide,  and  run  on  the 
other  on  a  flange  for  croaeinff,  for  the  purpose 
of  ahowing  that  the  suppoaed  invention  of  the 

flaintiff  waa  known  and  in  nee  by  others  be- 
>re  the  data  of  his  patent.  By  the  Patent  Aet 
of  1836  (which  was  applicable  to  the  present 
p<rint),  it  ia  provided  in  tbe  16th  section  that 
whenever  the  defendant  reiiee  in  hia  defense  on 
tha  fact  of  a  previoua  invention,  knowledge,  or 
uae  of  the  thing  patented,  he  ahall  state  in  hii 
Botiee  of  apeeial  matter  to  be  used  in  hii  de- 
fenae,  the  namea  and  plaaea  of  residence  of 
thoaa  whom  he  Intends  to  prove  to  have  poa- 
siaaril  a  prior  knowledge  of  the  thing,  and 
where  the  same  had  been  used.  The  object  of 
Ihla  moat  salutary  provision  ia  to  prevent  pat- 


entaaa  being  aurprised  at  the  trial  of  the  eailM^ 
by  evidence  of  a  nature  which  they  could  not 
be  preanmed  to  know,  or  be  prepared  to  meet, 
and  thereby  to  subject  tbem  either  to  moat  ex- 
pensive delaya,  or  to  a  loss  of  their  cause.  It 
Is  incumbent  on  thoaa  who  seek  to  show  that 
tbe  examination  of  a  witness  has  been  improp- 
erly rejected,  to  eatablish  their  right  to  have 
the  evidence  admitted;  for  the  court  will  be 
pnaumed  to  have  acted  correctly,  until  the 
contrary  is  tatablished. 

&i  tiM  present  case,  there  la  no  proof  on  the 
record  that  notice  had  been  given  according  to 
the  requirements  of  the  statute,  that  White  waa 
to  be  a  witness  for  the  purpose  above  stated. 
Unless  such  notice  waa  given,  it  is  plain  that 
the  examination  could  not  be  rizhtfuUy  had. 
The  onus  probandi  is  on  the  defendanta  to  show 
It,  and  muess  they  produce  the  notice,  the  ob- 
jection must  fail.  In  point  of  fact,  it  waa  ad- 
mitted by  counsel,  at  the  argument,  that  no 
such  notice  was  given.  In  either  view,  then, 
from  tbe  admission,  or  from  the  defect  of  the 
preliminary  proof  of  notice  in  the  record,  the 
exception   is   not   maintainable. 

The  next  exception  is  to  the  refusal  of  the 
court  to  allow  certain  questions  to  be  put  by 
the  defendants  to  John  H.  B.  Latrobe,  a  wit- 
neaa introduced  by  the  defendanta  to  maintain 
the  issue  on  their  pari.  Latrobe,  on  his  exam- 
ination, stated:  I  know  Mr.  Stimpson  by 
'sight  and  character.  He  granted  to  {'480 
the  Baltimore  and  Ohio  Railroad  Company  the 
privilege  of  using  the  curved  waya  on  their 
railroad,  and  all  lateral  roads  connected  there- 
with. I  fix  the  date  of  the  contract  In  the 
early  part  of  October,  1B34,  because  I  have  then 
a  receipt  of  Mr.  Stimpson^  counsel  for  two 
thousand  five  hundred  dollars.  Mr.  Stimpson 
laid  his  claim  against  the  Baltimore  Company 
for  an  infringement  of  his  patent  In  IS32.  It 
waa  referred  to  me  by  the  company,  and  I  ad- 
vised them."  The  counsel  for  the  defendant* 
then  offered  to  prove  by  the  same  witness  the 
declarations  of  the  plaintiff  and  his  agent,  to 
the  witness,  that  the  settlenient  made  with  the 
Baltimore  and  Ohio  Bail  road  Company  with 
the  plaintiff  was  not  an  admission  by  the  eaid 
company  of  the  plaintiff's  right  in  the  alleged 
invention,  hut  a  mere  compromise  of  a  pending 
suit,  disconnected  with  a  grant.  In  writing, 
made  by  the  plaintiff  to  the  said  company;  and 
to  that  end  proposed  to  put  the  following  quea- 
tions,  respectively,  ond  In  order,  to  the  witnesa: 
"1.  Do  you  know  who  was  the  a^ent  or  attor- 
ney of  James  Btimpson,  in  negotiating  the  ar- 
rangement and  settlement  between  him  and  the 
company  referred  tol  Who  was  heT  2.  State 
if  any  conversations  occurred  between  James 
Stimpson  or  his  agent  or  counsel,  at  any  time, 
during  the  negotiations,  regarding  the  rights 
claimed  by  him  in  the  patent  for  curved  waya, 
without  reference  to  the  existence  of  a  written 
contract,  or  its  contents.  8.  What  were  thayT" 
The  eourt  refuaed  to  allow  these  question  to 
be  put  for  the  purpose  aforesaid. 

Now  (aa  has  been  already  intimated),  it  Is  in- 
cumbent upon  those  who  insist  upon  the  right 
to  put  particular  questions  to  a  witness,  to 
establish  that  right  beyond  any  reaaonabta 
doubt,  for  the  very  purpose  atated  by  them; 
and  they  are  not  afterwarda  at  liberty  to  de- 
aart  that  purpose,  and  to  ahow  the  pertinency 
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Vt  releraney  of  the  ETidence  for  taj  other  pnr- 
pOM  not  then  BUggeated  to  the  court.  It  waa 
not  pretended  *.t  the  Breument  that  the  evi- 
dence so  offered  wa*  good  evidence  in  chief,  in 
behalf  of  the  defendant*  upon  the  issoe  in  the 
cause.  It  was  res  inter  alioa  acta,  and  had  no 
tendency  to  disprove  the  defendanta'  title  to 
the  invention,  or  to  lupport  any  title  set  up  by 
the  defendantB;  for  no  privity  was  ahown  be- 
tween the  defendanta  and  the  Baltimore  Com- 
O'.  Ai  evidence  in  chief,  therefore,  it  was 
evant  and  inadmiaaible.  The  sole  purpose 
(or  which  it  was  offered,  so  far  as  it  waa  then 
declared  to  the  court,  waa  to  show  that  the 
«ompromise  with  the  Baltimore  Company  was 
not  founded  on  any  admic^ion  of  the  plaintiff** 
right  in  the  invention.  Be  it  so;  it  was  then 
inconsequential,  lor  it  certainly  bad  no  just 
tendency  to  disprove  his  right.  If  the  eompro- 
mlae  had  been  offered  on  the  part  of  the  plain- 
tiff for  the  purpose  of  establishing  hia  right 
to  the  Invention,  there  is  no  pretense  to  say 
that  it  would  bave  been  admisaible  against  the 
defendants.  In  the  converse  caae,  it  is  equally 
■dmUsible  for  the  defendants. 

But  it  is  now  said  that  the  evidence  waa  in 
fact  offered  for  the  purpose  of  rebutting  or  ex- 
plaining certain  statementa  made  by  one  Rosa 
4S1*]  'Winana,  a  witness  called  by  the  de- 
fendanta, in  hii  answers  upon  his  croBs-eiami- 
nation  by  the  plaintiff's  counsel.  Now,  this 
purpose  IS  not  necessarily,  or  even  naturally, 
•nggested  by  the  purpose  avowed  in  the  record. 
Cpon  bis  cross-examination,  Winans  stated: 
"I  understood  there  were  arrangements  made 
with  the  Baltimore  Company.  I  heard  the  com- 
pany paid  five  thousand  dollars."  Now,  cer- 
tainly these  statements,  it  objected  to  by  the 
defendants,  would  bave  been  inadmissible 
upon  two  distinct  grounds.  I.  First,  as  mere 
beanay;    2.  And,    second,    upon    the    broader 

{>rinciple,  now  well  established,  although  some- 
Imeslost  sight  of  in  our  loose  practice  at  trials, 
that  a  party  has  no  right  to  cross-examine  any 
witnesa  except  aa  to  facts  and  circumstances 
connected  with  the  matter  stated  in  his  direct 
examination.  If  be  wishes  to  examine  him  to 
other  matters,  he  must  do  so  by  making  the 
witness  bis  own,  and  calling  him,  as  su^,  fn 


-examination,  found  a  right  to  it 
troduco  testimony  in  chief  to  rebut  It  or  ex- 
plain it.  If  upon  tbe  cross-examination  Win- 
ans' answer  bad  been  such  as  was  unfavorable 
to  the  ptaintilT  upon  tbe  collateral  matters  thus 
asked,  which  were  not  founded  in  the  issue,  he 
would  have  been  bound  by  it,  and  not  permitted 
to  introduce  evidence  to  contradict  it.    There 


to  acquire  rights  founded  upon  the  like  evidence 
to  which  tbey  did  not  choose  to  make  any  ob- 
teetion,  although  otherwise  it  could  have  been 
in  the  cause.  But  waiving  this  consideration, 
the  grounds  on  which  we  think  the  refusal  of 
the  court  was  right,  arei  Brst,  that  ft  was  not 
distinctly  propounded  to  the  dourt,  that  tbe  evi- 
dence was  offered  to  rebut  or  explain  Winans' 
teatimuny;  and.  second,  that  !n  the  form  in 
which  it  waa  put,  it  proposed  to  separate  tba 
■41 


written  contract  of  eomprom 


itroduce  the  latter  without  tbe  former,  al- 
though it  might  turn  out  that  the  written  pa- 
per might  moat  materially  affect  or  control  the 
presumptions  deducible  from  those  conversa- 
tions and  negotiations.  We  think,  that  upon 
the  settled  principles  of  law,  parol  evidence, 
bearing  upon  written  contracts  and  papera, 
ought  not  to  be  admitted  without  the  produc- 
tion of  such  written  contracts  or  papers,  so  aa 
to  enable  both  the  court  and  the  jury  to  see 
whether  or  not  the  admission  of  the  parol 
evidence  in  any  manner  will  trench  upon  the 
rtile  that  parol  evidence  is  not  admissible  to 
vary  or  contradict  written  contracts  or  ^apera. 
Tbe  next  exception  is  to  the  admission  of 
the  evidence  of  William  A.  Stimpson,  Richant 
Caton,  and  George  Neilson  as  to  certain  dec- 
larations, snd  statements,  and  conversations  of 
the  plaintiff,  as  to  his  invention  prior  to  th« 
date  of  his  original  patent;  in  order  to  rebut 
the  evidence  of  the  defendants  as  to  the  inven- 


that,  upon  general  principles, 
declarations  and  conversations  of  a  plainlilT 
are  not  admissible  evidence  in  favor  of  his  own 
rights.  As  a  general  rule,  this  is  undoubtedly 
true.  It  is,  however,  but  a  genera!  nile,  ana 
admits  and  requires  various  exceptions.  There 
are  many  cases  in  which  a  party  may  show  his 
declarations  conflict  with  act*  in  his  own  favor, 
as  a  part  of  the  res  gcstw.  There  are  other  cases, 
again,  in  which  bis  material  declarations  have 
been  admitted.  Thus,  for  example,  in  the  case 
of  an  action  for  an  assault  and  battery,  and 
wounding,  it  has  been  hold  that  the  declara- 
tions of  tbe  plaintiff  as  to  his  internal  pains, 
nches,  injuries,  and  symptoms,  to  the  physi- 
cian called  to  prescribe  for  him,  are  admissibia 
for  the  purpose  of  showing  tbe  nature  and  ex- 
tent of  the  injuries  done  to  him.  See  1  Phillips 
on  Evidence,  ch.  12^  see.  1,  p.  200-202,  Sth  ed. 
1838.  In  many  cases  of  inventions,  it  is  hardly 
possible  in  any  other  manner  to  ascertain  tbe 
precise  time  and  exact  origin  of  the  pnrticular 
mvention.  The  Invention  itself  is  an  intellect- 
ual process  or  operation;  and,  like  all  other  ex- 
Eressions  of  thought,  can  in  many  cases  scarcely 
e  made  known,  except  by  speech.  Tbe  inven- 
tion may  be  consummated  and  perfect,  and  may 
be  susceptible  of  complete  description  in  words, 
a  month,  or  even  a  year  before  it  can  be  em- 
bodied in  any  visible  form,  machine,  or  com- 
position of  matter.  It  might  take  a  year  to 
construct  a  steamboat,  after  the  inventor  had 
completely  mastered  all  the  details  of  hia  in- 
vention, and  had  fully  explained  then  to  all 
the  various  artisans  whom  he  might  employ  to 
construct  the  different  parts  of  the  machinery. 
And  yet  from  those  very  dptaiis  and  explana- 
tions, another  ingenious  mechanic  might  [>e  able 
to  construct  the  whole  apparatus,  and  assume 
to  himself  the  priority  of  the  invention.  The 
conversations  and  declarations  of  a  patentee, 
merely  affirming  that  at  some  former  period  be 
invented  that  particular  machine,  might  well  be 
objected  to.  But  bis  conversations,  and  dec- 
larations, stating  that  be  bad  made  an  inven- 
tion, and  describing  its  details  and  explaining 
its  nperatioDs,  are  properly  to  be  deemed  an 
nfoertion  of  hi*  right,  at  that  time,  aa  an 
Pet«ra  14. 


1840  TiJE    Vsnr..,    Si 

fatventor  tn  the  p'ilpnf  nf  Uii>  fiult  ntil  iMiil* 
which  he  tlicu  mukvi  known;  ulthmi^^lj  nnl  uf 
tbeir  exiateiiM  at  an  aiilucedeiit  tinip.  In  »1iurl, 
■ueh  converaationa  And  declaration*,  coupled 
with  a  description  of  the  nature  and  objects  of 
the  inveutioD,  arc  to  be  deemed  a  part  of  the 
T«a  ^ts)  and  legitimate  evidenoe  tliat  the  in- 
Teation  was  then  known  to  and  claimed  bj 
him,  and  thus  iti  origin  may  be  fixed  at  leatt 
*B  early  as  that  period.  This  riew  of  the  sub- 
ject covert  all  the  parts  of  the  teatiniony  of  the 
witueases  objected  to  in  the  Circuit  Court;  and 
we  are  of  oninion  that  the  court  were  right  in 
admitting  the  evidence. 

The  next  and  last  exeaptlon  is  to  the  rejcc- 
tioQ  of  the  evidence  of  Dr.  Jones,  who  was 
ofTered  to  prove  that  there  were  material 
differences  between  the  patent  of  1S31,  and  the 
renewed  patent  of  1835,  and  to  explain  these 
diflerenceB.  No  doubt  can  be  entertained  that 
the  testimony  thus  offered  was,  or  might  be, 
46S*}  most  material  to  *the  merits  of  the  de- 
fense. And  the  question  is  not  as  to  the  com- 
petency or  relevancy  of  the  evidence,  but  as  to 
the  propriety  of  its  being  admitted  at  the  time 
when  it  was  ofTered.  It  appears  that  the  testi- 
mony was  not  olTered  by  the  defendants,  or 
.  fctftted  by  them  as  a  matter  of  defense,  in  the 
stage  of  the  cause  when  it  is  usually  introduced 
According  to  the  practice  of  the  court.  It  was 
offered  after  the  defendants'  counsel  had  stated 
In  open  court  that  they  had  closed  their  evi- 
dence, and  after  the  plaintitT,  in  consequence 
of  that  decln  mtion,  had  discharged  his  own  wit- 
nesses. The  question,  then,  is,  whether  it  was 
att  that  time  admissible  on  the  part  of  the  de- 
fendants as  a  matter  of  right;  or  whether  its 
Admission  was  a  matter  resting  in  the  sound 
discretion  of  the  court.  It  the  latter,  then  it  is 
nanifeat  that  the  rejection  of  it  cannot  be  as- 

The  mode  of  conducting  trials,  the  order  of 
Introducing  evidence,  and  the  times  when  it  is 
to  be  introduced,  are,  properly,  matters  belong- 
ing to  the  practice  of  the  circuit  courts,  with 
which  this  court  ought  not  to  interfere,  unless 
it  ahall  choose  to  prescribe  some  fixed,  genpral 
rule*  on  the  subject,  under  the  authority  of  the 
act  of  Congress.  Probably  the  practice  in  no 
two  Slates  of  the  Union  is  exactly  the  same; 
and  therefore,  in  each  State,  the  eirenit  courts 
must  neceRsarlly  be  vested  with  a  Urge  discre- 
tion, in  the  regulation  of  their  practise.  If 
every  party  had  a  right  to  introduce  evidence 
at  any  time,  at  bis  own  election,  without  refer- 
ence to  the  stage  of  the  trial  in  which  it  is  of- 
fered, it  ie  obvious  that  the  proceedings  of  the 
court  would  often  be  greatly  embarrassed,  the 
purposes  of  justice  be  obstructed,  and  the  par- 
ties themselves  be  surprised  by  evidence  de- 
structive of  their  rights,  which  they  could  not 
have  foreseen,  or  in  any  manner  have  guarded 
against.  It  seems  to  us,  therefore,  that  all 
eourts  ought  to  be,  as  indeed  the^r  generally 
are,  invested  with  a  large  discretion  on  t}iis 
subject,  to  prevent  the  mont  mischievous  con- 
sequences in  the  administration  of  justice  to 
suitors;  and  we  think  that  the  circuit  courts 
poaseea  this  discretion  in  as  ample  a  manner  as 
other  judicial  tribunals.  We  do  not  feel  at  lib- 
erty, therefore,  to  interfere  with  the  exercise  of 
this  discretion;  and.  indeed,  if  we  were  called 
vpoa  to  say  upon  the  present  record,  whether 
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this  'liKL'ivlinn  whs.  in  fact,  misHpijIicd  or  not, 
we  should  bi'  [iri'parcd  to  say  that  we  see  n« 
reason  to  doubt  that  it  was,  under  all  the  clr- 
cuDistsnces,  wisely  and  properly  exercised.  It 
is  BufScient  for  ua,  however,  that  it  was  a  mat- 
ter of  discretion  and  practice,  in  respect  to 
which  we  possess  no  authority  to  revise  the  de- 
cision of  tne  Circuit  Court. 

Upon  the  whole,  we  are  of  opinion  that  the 
judgment  of  the  Circuit  Court  ought  to  be  af- 
firmed with  costs. 


•THE  UNITED  8TATSS        t"**! 


ISAAC  UORRIS. 


lodlctmeDt  under  tbe  lecaad  and  third  sections 
ot  the  Act  of  Congress  entitled,  "An  Act  to  pro- 
hibit the  carrjlng  on  the  Slave  Trade  trom  ue 
United  SCBtea  to  an;  ftwelgo  Place  or  Countrj," 
paseed   lOtb   Mav,   ISUO. 

The  schooner  Buttcrfl)'.  carrvlng  the  Bbe  of  tb* 
Dnited  Stales,  and  documented  ■*  a  Tens]  of  tba 
United  States,  and  having  tbe  nsuil  equipments  o( 
vessels  enEszed  In  tbe  slare  tradt^.  skilled  from  Ila- 
vana  towardB  the  coost  ot  Africa,  on  tbe  27th 
Jal)>,  183a.     Ehe  was  captured  lir  a  Orltlsb  brig  of 


being  fipanlsl 


propcrtj.     At  tbe  time  ol  the  cap- 

rls  waa  In  command  ot  tbe  teasA, 

and  was  described  In  the  shlpa  papers,  and  de- 
scribed htmsell,  aa  a  dtUen  of  tbe  United  States. 
The  veisel  waa  sent  br  the  British  authorities  a' 


Slcr. 


be  dealt  witb  b;  the  a 


Dnltrtl  Statea.  Held,  that  to  constitute  tb* 
onense  denounced.  In  tbe  second  section  of  the  Act 
ot  lOtb  May.  ISOd,  It  wu  not  necessarj  that  there 
should  have  been  an  actual  trsuaportatlon  or  car- 
rrlng  ot  slaves  In  tbe  vessel  o(  tbe  United  States, 
In  which  tbe  party  Indicted  served.  X.  The  votun- 
tBrj  service  of  an  American  citlien  on  board  a 
vessel    dF    tbe    United    3Utei      ' 


a    voyage    c 

le  foreign  place 

anotber,    Is  an   oire.aK  against  tbe  second  sec- 

Itbousb  no  Slaves  had  been  trans- 


ployed 


I.  Tbe  voluntary  service  of  an  Amei 
>n  board  a  foreign  vessel.  In  a  voiagt 
ritb  Intent  that  tbe  vessel  sliould  be  e 


r  the  third  section  of  tbe 
will  not  extend  It  beyond  t 


r,  on  offense  on- 


-- leaning  of 

long  and  well  settleJ 
mil  Bucn  BiBiuin  uiuni  ue  eonstrqed  strictly. 
'et  tbe  erldfnt  Intention  of  T.et;lslalure  aunht  nal 
a  be  defeated  by  a  lorced  and  over  stric 


ON  a  certificate  of  division  trom  the  Circuit 
Court  of  the  UniUd  States  for  the  Southern 
District  of  New  York. 

Tbe  defendant,  Isaac  Morris,  was  indicted 
under  the  second  and  third  sections  of  the  Act 
entitled  "An  Act  in  addition  to  an  Act  enti- 
tled "An  Act  to  prohibit  the  carrying  on  the 
Slave  Trade  from  the  United  States  to  any  foT- 


vio^ai 


n,X"Wg1i? 


5i;FSKn  CouBT  or  thi  Ummi  Statis. 


•un  PIkw  or  Conntir."*  spprovAd  «n  the  lOtb 
or  Ma]',  1800. 

Tbe  Bret  count  of  the  indictment  duirges 
thAt  the  defendant  did,  on  the  high  seas,  ffom 
the  IGth  day  of  June,  until  the  26th  day  of  Au- 
ffust,  in  the  jeir  1839,  voluotarilj  serve  on 
Board  of  the  ichooner  Butterfly,  >  Teesel  of  tho 
United  State*;  employed  and  made  uae  of  In 
the  traiuportation  of  slaves  from  some  foreign 
country  or  place  to  aome  other  foreign  country 
or  place:  the  said  defendant  being  >  citizen  of 
the  United  SUtea. 


The  SI 
did,  c 


I  high  E 


June  to  the  26th  day  of  August,  voluntarily 
■erre  on  board  of  the  schooner  Butterfly,  being 
a  foreign  vessel  employed  in  the  slave  trade ; 
the  defendant  being  •  citizen  of  the  United 
StaUa. 

4SB*1  *It  waa  proved  on  the  trial,  (m  the 
part  of  the  prosecution,  that  the  schooner  But- 
terfly, carrying  the  flag  of  the  United  States, 
and  documented  as  a  vessel  of  the  United 
SUtea  (her  register  being  dated  the  S4th  day  of 
May,  1S39,  and  issued  by  the  collector  of  New 
Orleans  to  Nathan  Famswortb,  a  citiKen  of  the 
United  States,  as  owner),  waa  boarded  and  ex- 
amined, on  the  26tli  day  of  August,  1S39,  on  the 
high  seas,  in  latitude  five  degrees,  twenty-ftve 
minutca  north,  longitude  thirty  degrees  east, 
near  Cape  St.  Paul's,  on  the  coast  of  Africa, 
b^  the  British  brig  of  war  Dolphin,  on  sus- 
picion of  being  a  Spanish  vessel  engaged  in  the 
slave  trade,  in  contravention  of  the  treaty  be- 
tween Great  Britain  and  Spain  for  the  suppres- 
sion of  the  slave  trade.  That  on  such  exami- 
nation, the  vessel  waa  found  to  be  on  her  voy- 
age from  Havana,  in  the  Island  of  Cuba,  which 
Krt  she  had  left  on  the  27th  da^-  of  July,  183H, 
und  to  St.  Thomas,  in  the  island  of  Prin- 
cipe, near  the  coast  of  Africa;  that  the  vessel 
hod  on  board  twenty-four  large  leagers  capable 
of  containing  each  from  two  nundred  and  Bfty 
to  three  hundred  gallons  of  water;  eighteen  of 
these  were  in  shocks,  that  ia,  the  staves  were 
in  bundle  not  fitted;  four  of  them  oontained 
water,  and  two  cont^ned  bread;  there  waa  a 
quantity  of  plank  stowed  away  in  the  hold, 
umilar  to  the  planks  used  in  framing  slave 
decks,  but  this  plank  could  not  have  been  fitted 
as  a  slave  deck  until  the  vessel  had  discharged 
her  cargo;  and  that  such  leageri  and  slave 
decks  were  commonly  found  to  be  a  part  of 
the  equipments  and  fittings  of  vessels  engaged 
in  the  slave  trade  on  the  coast  of  Africa;  that 
she  bad  on  board  a  full  cargo,  consisting  of  vari- 
ous commodities,  adapted  either  to  the  traffic 
in  negroes,  or  to  any  lawful  trade  carried  on 
by  trading  vessels  upon  the  coast  of  Africa; 
that  the  prisoner  was  in  command  of  the  ves- 
sel; that  he  was  described  in  the  ship's  papers, 
and  represented  himself  as  a  cititen  of  the 
United  States;  that  the  rest  of  the  ship's  com- 

C.ny  were  represented  in  the  crew  liat  as  Span- 
rds,  or  Portuguese,  who  had  been  ehipped  at 
Havana;  that  there  were  alao  on  board  four- 
teen Spaniards  who  had  been  received  at  Ha- 
vana as  passengers;  that  the  cargo  had  been 
shipped  at  the  same  place,  and  accordii^  to  the 
invoice  and  bill  of  lading  was  to  have  been  de- 
livered at  St.  Thomas,  in  the  island  of  Principe, 
aforesaid,  and  appeared,  b^  the  documents,  to 
be  owned  bj  persons  residing  at  Havana;  that 
B44 


two  log-books,  one  In  English  and  the  other  In 
Spanish,  were  found  on  board;  that  various 
documenta  in  the  Spanish  language  were  also 
found  on  board;  titat  under  these  circum- 
stances, the  vessel  was  captured  by  the  Dol- 
phin, suspecting  the  same  to  be  Spanish  prop- 
ertv,  and  sent  for  adjudication  to  Sierra  Leone 
to  tie  proceeded  against  in  the  Mixed  Commia- 
alon  Court  at  that  place,  which  court  declined 
Ukin«  e<^izance  of  the  case  on  account  of  the 
veoaeT  being  documented  aa  an  American  ves- 
sel; that  she  was  then  sent  to  the  port  of  New 
York,  to  be  dealt  with  by  the  authorities  of 
the  United  States  as  they  might  think  proper. 

No  alaves  were  found  on  board  the  vessel 
at  the  time  of  her  capture,  and  it  was  testified 
by  the  witnesses  for  the  prosecution  that  from 
the  cargo  and  situation  in  which  the  vessel  waa 
found,  no  '*Blaves  could  have  been  car-  [*4(S 
ried  or  transported  in  her  at  any  time  during 
the  voyage  on  which  she  was  then  engaged; 
that  it  would  have  been  necessary  to  have  dia- 
charged  the  cargo  before  slaves  could  have 
been  taken  on  Doard;  that  the  vessel  was 
short  of  water,  having  only  about  eleven  gal- 
lons  on  board  when  she  waa  captured;  and  uat 
Cape  St.  Paul's  is  a  common  watering-placa 
(m  that  eoast,  being  about  five  hundred  milei 
distant  from  Uie  island  of  Principe. 

Upon  the  foregoins  state  of  facta,  the  judges 
were  divided  in  opmion  upon  the  four  nil- 
lowing  questions  which  were  presented  on  the 
facts  aforesaid  for  their  decision: 

Ist.  Whether  it  is  necessary,  in  order  to  ocm- 
stitute  the  offense  denounced  in  the  second 
section  of  the  Act  of  the  lOth  of  May,  1800, 
above  referred  to,  that  there  should  be  an  actu- 
al transportation  or  carrying  of  slaves  in  the 
vessel  of  the  United  States,  on  board  of  whiafa 
the  party  indicted  ia  alleged  to  have  served. 

2d,  Whether  It  is  neceasary,  in  order  to  con- 
stitute the  offense  denounced  in  the  third  sec- 
tion of  the  Act  of  the  10th  of  May,  1800,  above 
referred  to,  that  there  should  be  an  actual 
transportation  or  oarrving  of  slaves  in  a  for- 
eign vesBel,  on  board  of  which  the  party  indict- 
ed is  alleged  to  have  served. 

3d.  Whether  the  voluntary  service  of  an 
American  citizen  on  board  a  vessel  of  the 
United  States  on  a  voyage  commenced  with 
the  intent  that  the  vessel  should  be  emptojred 
and  made  use  of  in  the  transporting  or  carrying 
of  slaves  from  one  foreign  country  or  place  to 
another,  is,  in  itself,  and  where  no  slaves  had 
been  transported  in  such  vessel,  or  received  on 
board  her,  an  offenaa  under  tlie  said  aecond 
section. 

4th.  Whether  the  voluntary  service  of  an 
American  citizen,  on  board  a  foreign  vessel, 
on  a  voyage  commenced  with  the  intent  that 
the  vessel  should  be  emptoved  and  made  use  of 
in  the  transportation  ana  carrying  of  slave* 
from  one  foreign  country  or  place  to  another, 
is  in  itself,  and  where  no  slaves  had  been  trans- 
ported in  such  vessel,  or  received  on  board  hot. 
an  offense  under  the  said  third  section. 

Which  points  were  stated  under  the  dlrso- 
tion  of  the  court,  at  the  request  of  the  oouuaal 
for  the  parties  in  the  cause,  and  ordered  to  be 
certified  into  the  Supreme  Court  of  the  Unit«d 
States,  pursuant  to  the  act  in  such  caaea 
lade  and  provided. 

The  case  was  argued  bj  Mr.  Gilpin,  Attor- 
P«Ura  14. 


Tb«  Usited  Statu  i 


Homu. 


b^-Gciieral  of  the  United  Stfttea.  for  the  pl>)n- 
tilla,  and  br  Mr.  Nelioo  /or  the  defendsnt. 
Hr.  Pkibp  OuniltoD  BUbmitted  a  written  argu- 
ment for  the  defendant. 

lb.  Gilpin,  for  the  United  State*. 

Hie  queationi  that  present  tliemaelTM  in  tUa 

I.  Whether  the  voluntary  Berriee  oo  board 
of  an  American  veasel,  on  a,  voyage  commenced 
with  the  intent  that  she  shall  be  employed  tn 
the  transportation  and  carrying  of  slavu,  is  a 
violation  of  the  second  section  of  the  Act  of 
10th  May,  ISOO,  1  Story's  Laws,  780,  irithout 
any  slaves  being  actually  transported  or  car- 
ried. 

4«7*1  •«.  Whether  the  vnlunUry  service  on 
board  of  a  foreign  vessel,  on  a  voyage  com- 
Bienced  with  the  intent  that  she  shall  be  em- 
ployed In  the  slave  trade,  is  a  violation  of  the 
third  aection  of  the  same  act,  Without  any 
slaves  being  actually  transported  or  carried. 

In  the  construction  of  a  statute,  the  first  In- 
quiry is,  what  was  the  intention  of  the  Lesis- 
latureT  The  second,  whether  that  intention 
is  BO  clearly  expressed  as  to  embrace  within  its 
prohibition  the  acts  complained  of. 

I.  The  whole  scope  of  the  enactments  of 
OongresB  shows  their  intention  to  punish  every 
American  citizen  who  engages  in  the  slave 
trade.  As  early  as  I7S4,  they  passed  "An  Act 
to  prohibit  carrying  on  the  slave  trade."  1 
Story's  Laws,  319.  This  was  fallowed  in  1800 
by  an  additional  act  for  the  same  purpose. 
1  Story's  Laws,  780.  In  18OT,  and  in  I8I8, 
ftcts  were  passed,  "to  prohibit  the  importation 
of  slaves  into  the  United  States."  2  Story's 
Laws.  1060;  3  Story's  Laws,  ISDS.  In  1819, 
kdditional  prohibitions  against  "the  slave 
trade"  were  adopted.  3  Story's  Laws,  1TS2. 
And,  finally,  in  1830,  it  waa  declared  to  be 
piracy.  3  Story's  Laws,  1708.  This  series 
of  acts  evinces  the  evident  intention  of  Con- 
■    trafflo; 

countries. 

When  we  examine  the  particular  provisions 
of  these  various  laws,  the  same  intention  is 
yet  mors  apparent.  The  fitting  out  of  vessels 
for  the  trade,  their  sailing  outward,  their 
employment  in  the  actual  traffic,  their  bringing 
•lave*  to  the  United  States,  or  taking  them  to 
foreign  ports,  are  alt  matters  of  minute  regu- 
lation. No  citiaen  can  6t  out  or  equip  a  veasel 
for  the  slave  trade,  either  in  any  part  of  the 
United  States,  or  in  any  other  place,  to  sail 
from  the  United  States;  nor  can  he  bold  any 
property,  directly  or  indirectly,  in  a  vessel 
engaged  in  transporting  slaves  between  two 
foreign  countries;  nor  can  a  vessel  sail  from 
the  United  States  to  engage  in  such  trafl^lo, 
and  if  she  clears  out  for  the  coast  of  Africa, 
security  against  her  engaging  in  such  traffic 
may  be  required,  and  must  be  given.  1  Story's 
Laws,  319,  7B0;  3  Story's  Laws,  1698.  These 
are  provisions  to  guard  against,  prevent,  and 


i*  to  cause  an  armed  vessel 
African  coast,  and  to  bring  into  our  ports  all 
American  vessels  intended  to  transport  slaves; 
severe  penalties  are  provided  against  any  dtt- 
■ens  who  shall  there  take  slaves  on  hoard,  or 
transport  them  to  a  foreign  country,  or  to  the 
*•  u  ed. 


United  State*;  or  b«  found  with  any  so  brou^it 
for  the  purposes  of  sale,  in  any  of  our  ports  or 
bays;  or  hold,  sell,  or  dispose  of  them.  I 
Story's  Laws,  SIB;  2  Story's  Laws,  S86,  1060; 
3  Story's  Laws,  1608,  IT52.  Here,  then,  is  a 
series  of  enactments,  providing  against  every 
contingency  in  which  American  iHtizpns  can 
be  connected  with  this  traffic,  except  tlieir  ser- 
vice in  American  or  foreign  vessels,  during  the 
outward  voyage.  Is  it  possible  that  Congrea* 
could  omit  to  provide  for  thi*  also!  Yet  such 
Is  the  fact,  unless  they  have  done  so  by  the 
second  and  third  sections  of  the  Act  of  10th 
May,  ■1800.  I  Story's  Laws,  780.  It  l'*«H 
is  a  well  established  rule  that  the  cause  pro- 
ducing a  law,  and  the  ^neral  object  to  be  at- 
tained, are  to  be  considered  in  construing  it. 
Preston  v.  Browder,  1  Wheat.  124.  If  thi* 
rule  be  applied,  the  inference  is  irresistible 
that  the  Legislature  intended  by  these  section* 
to  include  that  portion  of  the  traffic  which  is 
not  elsewhere  provided  for;  that  they  intendMl 
the  voluntary  participation  of  our  citizens  in 
it  should  be  punished,  independently  or  equally 
with  other  conduct  eonnected  with  such  par- 
ticipation. 

II.  Is  this  Intantion  so  expressed  in  the  act, 
as  to  subject  an  offended  to  its  penalties  t  I* 
he  adequately  warned  by  its  language  of  the 
nature  of  the  offenseT  No  doubt  is  expressed 
as  to  the  clearness  with  which  the  intention 
of  Coi^ress  is  made  knovm  on  all  points  but 
one.  The  person,  the  service,  the  vessel,  are 
clearly  designated.  But  "the  voyage,"  which 
it  was  intended  to  prohibit,  i*  supposed  to  b« 
doubtful.  It  is  alleged  that  "employmeiu  in 
the  transportation  and  carrying  of  slaves" 
cannot  refer  to  the  outward  voyage,  but  relate* 
exclusively  to  one  during  which  the  vessel  ha* 
slaves  actually  on  board.  la  this  the  import  of 
the  words  T  Are  they  not  a  general  designation 
of  the  prohibited  traffict  Do  they  not  signify 
the  business  in  which  the  vessel  is  eniptoyedt 
Coaches  are  engaged  "in  the  transportation  of 
passengers:"  surely,  the  occasional  want  of  a 
passenger  does  not  change  the  character  or 
description  of  their  employment.  Carriers  ars 
engaged  in  the  transportation  of  merchandise, 
though  their  vehicles  may  be  sometimes  empty. 
Vessels  are  engaged  in  the  fisheries,  though  a 
voyage  of  thousands  of  miles  is  necessary  be- 
fore they  reach  the  p'ace  where  they  are  act- 
ually employed  in  Ushing.  Carriers  of  th* 
mail  are  properly  so  designated,  though  no 
mail  be  at  a  particular  moment  in  their  charge. 
Persons  are  employed  in  the  postofllce,  though 
not  performing  at  every  instant  the  duties  an- 
nexed to  their  office.  Tonnage  duties  are  pay* 
able  by  veaseis  "employed  in  the  transportation 
of  goods  coastwise,"  at  every  entry,  thotlgh 
they  may  be  occasionally  without  a  cargo. 
This  construction  i*  sanctioned  by  numeron* 
acts  of  Congress  relating  to  navigation,  the 
fisheries,  and  the  postomce  establishment.  1 
Story's  I^ws,  6208;  2  Story's  Laws.  1363;  S 
Story's  Laws.  lOflfl;  4  Story's  Laws,  2256. 

But  this  signification  is  made  more  obvious 
by  an  examination  of  the  particular  statutes  on 
this  subject.     The  Act  of  I7B4  is  entitled,  "to 

trohibit  carrying  on  the  slave  trade"  (1  Stores 
awB,  319);  yet  it  provides  against  the  "fitting 
V    of   vessels    in    our   ports.    How    is   this 
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«(   the   gcDCTKl   design   are   incloded   in  that 

fhrucr  So  the  Act  of  3d  March,  1819,  3 
toTj't  Lawa,  1762,  was  paued  "to  prohibit 
the  alave  tradei"  jet  it  lubjeota  Teasets  '"~ 
tended  for  the  purpoae  of  carrjlnK  alavea' 
forfeiture.  So  the  Act  of  lOtb  Hay,  1800,  1 
StcHya  I^irs,  780,  upon  the  conatructioD  of 
whien  the  present  ease  turn*,  and  which  pro* 
vfdes  both  for  the  punishment  of  persons  and 
the  forfeiture  of  veaselBj  condemns  u  vessel  for 
449*]  being  engaged  in  the  'buainea*  of  the 
•lave  trade.  Can  it  be  eontended  that  the  out- 
ward Yojage  of  a  »essel  fitted  out  for  the  slare 
trade  ia  not  included  in  that  languase;  and,  if 
■o,  is  it  possible  to  exclude  from  the  punUh' 
uent  preaeribed  by  the  act,  a  penon  voluntari- 
ty  «Da  knowingly  serving  on  noard  the  vessel, 
when  ita  object  wu  evidently  to  reach  the  one 
■s  well  ■■  tne  other!  Again,  the  third  section 
pnnishes  «  citizen  of  the  United  States  who 
Toluntarily  serves  on  board  of  a  foreign  vessel 
engaged  in  the  slave  trade;  the  second  section 
poniriies  a  citizen  of  the  United  States  who 
Toluntarily  servea  on  board  of  an  American 
vessel  engaged  in  the  transportation  and  earrv- 
ing  of  slaves.  Could  Congress  intend  to  make 
the  same  act  of  a  dtizen  of  the  United  State* 
tnore  or  less  criminal  in  the  one  case  than  In 
tha  othert  Tet  so  It  must  do,  it  a  different 
fltaaning  is  to  be  given  to  the  language  used  in 
the  two  sections. 

Tlie  construction  eontended  for  is  also  sanc- 
tioned by  judicial  decisions.  The  case  of  The 
Alexander,  3  Mason.  ITS.  was  an  indictment 
for  holding  a  right  of  property  in  a  vessel  "em- 
ployed in  the  transportation  and  carrying  of 
•lavea."  The  vessel  was  prepared  for  that  pur- 
pose, but  had  taken  no  slaves  on  board;  yetthe 
defendant  was  convicted.  In  the  caae  of  The 
Fortnna,  1  Dodaon.  81,  the  outward  voyage 
was  held  to  be  a  violation  of  the  slave  trade 
acts.  In  the  case  of  The  Donna  Harianna,  1 
Dodson,  ei.  Sir  William  Scott  condemned  a 
vessel  on  the  outward  voyage,  and  not 
having  taken  any  staves  on  board,  under  the 
Act  of  23d  May,  ISOfl.  23  Raithby'a  SUt.  at 
[Arge,  326,  sithough  the  words  of  that  act  only 
embrmce  a  vessel  in  which  slaves  "shall  be  ax- 

ffirted,  transported,  carried,"  etc.  These  are 
ttA  Judicial  decisions  on  the  point  in  quea- 
tion.  The  same  principle  of  interpretation 
may  be  recognised  In  other  cs!ies.  The  Emily 
and  Caroline,  0  Wheat.  381,  t^as  a  libel  under 
the  Act  of  22d  March,  1794,  which  condemns 
ft  veasel  it  she  shall  he  fitted  out  for  the  slave 
tr*de.  Her  fitting  out  was  but  just  begun,  yet 
it  was  held  sufficient.  In  the  Merino,  0  Wheat. 
301,  two  points  are  established:  that  the  Act 
•t  10th  May,  1800,  was  meant  to  prevent  any 
dtizen  of  the  United  States  from  participating 
in  or  affording  fadlities  for  the  stave  trade; 
and  that  thia  general  intent  was  to  be  regarded 
Jn  its  construction.  The  Plattsburgh,  10  Wlieat. 
133,  was  oondemned  tor  being  fitted  out,  under 
the  Act  of  22d  March,  1794,  though  the  equip- 
^nt  was  only  commenced.  In  The  United 
fiUtes  V.  Oooding,  12  Wheat.  480,  the  vessel 
•ailed  from  Baltimore  without  any  fitments, 
ihef  being  sent  in  another  vessel  to  St.  Tliomits, 
where  she  was  to  put  them  on  board;  yet  this 
wsa  betd  to  be  a  Dtting  out  at  Baltimore.  In 
The  United  Btatrs  v.  Quincy,  6  Peters,  464,  an 
IndintiMnt  tat  fitting  out  «  vessel,  with  Intent 
B4« 


to  employ  her  in  committing  hostilities,  was 
sustained,  although  the  fitments  wcie  admitted 
to  he  insufficient. 

The  reault  is  that  where  the  general  intent  «I 
a  statute  is  to  prevent  certain  acta,  the  subor- 
dinate proceedings  necessarily  connected  with 
them  and  coming  within  that  Intent,  are  em- 
braced In  its  proviaions.  It  is  true  that  in  penal 
laws  a  more  rigid  rule  of  construction  prevails 
'than  in  relation  to  other  statutes;  but  [■47« 
that  rule  does  not  authorize  or  contemp'ate  a 
merely  literal  interpretation,  at  Uie  expense  o( 
an  evident  intent,  so  expressed  as  to  be  well 
known  to  a  person  violating  it.  S  Wheat.  76, 
06;  2  Mason,  144;  Paine,  209.  The  act  for- 
bidden to  be  done  was,  voluntarily  serving  in 
a  voyage  for  the  par- 
sves;  whetlier  or  not 
that  purpoae  was  fully  effected  is  immaterial,  it 
it  has  b^n  proved  to  the  satisfaction  of  the  jury 
that  each  was  in  tact  the  purpose  of  the  voyage 
then  in  progress,  and  that  the  participation  of 
the  defendant  in  it  was  voluntary  on  hia  part, 
with  a  knowledge  of  that  purpose. 

Mr.  Philip  Hamilton,  for  the  defendant,  auh- 
mitted  the  following  written  argument: 

Though  four  points  are  presented  on  the  rec- 
ord,  there  are  substantially  but  two,  vie,  tin- 
first  and  fourth.  These  decided,  dispose  of  the 
others. 

1.  To  sustain  the  prosecution,  the  caae  ot 
The  Alexander,  3  Mason,  is  chiefly  relied  on. 
The  analogy,  though  Ingenious,  does  not  seem 
just;  as  between  a  fostered  trade  and  a  pursuit 
denounced  by  a  penal  atatutc,  to  interpret  that 
statute. 

The  language  used  by  Congress  in  referencr 
to  the  fisheries  should  not  be  adopted  in  refer* 
enee  to  the  slave  trade;  as  the  act  in  relation 
to  the  former  speaks  of  "carrying  on  flaheries;" 
"employed  in  the  fisheries;"  "a  fishing  voy- 
age; without  defining  any  act*  that  shall  con- 
stitute the  pursuit  m"  employment:  it  is  other- 
wise in  regard  to  the  slave  trade.  See  acta  of 
Congress  of  18th  February,  1703.  1  Story's 
Laws  U.  S.  286;  Act  of  June  lOth.  1813,  eec 
1,  2,  2  Story's  Laws,  1315. 

2.  It  la  improbable  that  the  Act  of  1800,  see- 
tion  third,  aimed  to  reach  intent,  as  the  intant 
could  not  have  been   manifested   in   any  other 

than  by  the  precise  acts  inhibited  by 
the  second  section,  viz.,  the  carrying,  ptc. 

The  honest  and  the  giiilty  trade  wuuld  have 
been  precisely  similar  to  a  certain  point.  Both 
vessels  would  go  to  the  coast.  Both  would  be 
similarly  equipped.  Both  wnuld  there  take 
slaves  on  hoard. 

The  next  movement  indicates  the  intent,  and 
is  the  very  cajTyJn<(  trade  denounced  bv  the 
second  section.  It  would  be  a  strange  anomaly 
to  legislate  in  reRitrd  to  intent,  after  having 
legislated  in  regard  to  the  particular  tact,  when 
the  intent  could  only  be  established  by  the  eon- 
-immation  of  the  set  forbidden. 

Contemporaneous  circumstances  and  interests 
tpel  the  idea  that  intent  was  aimed  at,  as  the 
friends  of  the  trade  would  never  jeopard  it  by 
exposing  the  lawful  trader  to  be  captured  ea 
her  outward  voyage,  in  order  to  discover,  from 
the  vessel,  evidence  that  she  intended  to  pro*e> 
cute  an  unlawful  trade. 

If  Congress  aimed  at  intent,  it  would  ban 
so  expressed  in  tlie  Mt.    No  acta  wen 
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•v«r  nwr«  dellbprated  on,  or  mora  Rrtillciallj 
«TI*J  *pru|»Lred  than  tlie  e»rly  itsve  net*. 
Th*  frieiKis  of  the  trade  watched  tbe  legialA- 
tion  with  too  much  je&loutf  not  to  det«at  that 
InrkioK  object  if  it  bAd  existed.  Befer  to  all 
the  acta,  uid  it  will  be  found  thnt  wherever  in- 
tent haj  been  kimed  kt,  it  ha*  been  diatinctly 
exprewed.  l(t,  ed,  and  3d  Ma.  of  the  Act  of 
Hareh,  1794,  1  Story'i  Lawg  U.  S.,  SIff;  2d 
and  Sd  sees,  of  the  Act  of  20th  April,  1816,  3 
StOTT'e  Iawi  n.  S.,  ie9B. 

4.  If  the  proeecutor  can  elftlm  that  intent 
waa  inTolTed  in  the  third  (ection  of  the  Act  of 
1800,  why  may  he  not  say  it  was  slao  the  eub- 

5Kt  of  the  fourth  aectioQ  of  the  Act  of  Uay 
6th,  1820!  Both  acts  using  ejQonymout  ec- 
preaaiona — the  Act  of  1300,  "employed  in  tlia 
■laTB  trade;"  Act  of  1820,  "carrying  on  tba 
•lave  trade." 

So  Uie  third  tpctton  of  the  aame  act  eabjeeta 
the  offenders  to  capital  punishment,  who,  "m- 

K^  in  a  piratical  cruise  or  enterprise,"  shall 
d  and  commit  robbery.  The  express ii 
are  aa  general  as  "carrying  on  flsberiesi" 
flahii^c  voyage;"  yet,  could  a  man  be  guilty  of 
the  capital  olTenae  who  was  on  board  of  a  *e*- 
•el  desicned  for  "carrying  on  the  slave  trade," 
who  did  not  decoy,  or  land  and  forcibly  seize 
slaves;  or  who  was  "engaged  in  a  piratical 
cruise  or  enterprise;"  and  did  not  land  and 
•ommit  robberyT 

In  this  prOHecutlon  the  United  States  seek, 
by  blending  the  second  and  third  sections  of 
the  Act  of  1800,  to  sustain  the  construction  that 
totent  was  aimed  at.  With  the  same  propriety 
they  might  contend  that  tbe  moment  this  ves- 
sel Bailed  from  her  home  port  she  was  guilty  of 
piracy,  under  the  Act  of  1820,  because  she 
might  have  been  designed  for  the  pnrposM 
therein  specifled. 

This  expanding  and  enlarging  of  statutes  by 
eonstruction ;  this  adaptation  of  statutes  to  the 
varying  facts  and  circumstances  of  each  case, 
rather  than  applying  the  varj^ing  facts  to  the 
Immutable  atatute,  is  wholly  inadmissible;  es- 
pecially so  In  criminal  jurisprudence. 

B.  In  the  case  of  The  Alexander,  the  learned 
Judge  interprets  the  first  and  second  sections  by 
the  third  and  fourth,  and  thinks  Congress  in- 
tended the  same  thing.  Admitting  that  to  s 
certain  extent  they  mean  the  same,  we  stil)  con- 
tend that  tbe  third  and  fourth  sections  are  to 
be  interpreted  by  tbe  first  and  second.    Ths 


Section  first  (1800)  gives  double  the  value  of 
•lavea  which  may  have  been  transported  or  car- 
ried. Section  fourth  forfeits  all  hut  the  slaves 
which  may  have  been  found  on  board;  also, 

Kiludes  the  right  to  claim  slaves  found  on 
rd.  The  lan{pjage  of  the  second  section  so 
•learly  and  explicitly  expresses  tbe  offense  in- 
tended to  be  denounced,  that  every  man  who 
reads  must  undemtand  what  Is  forbidden ; 
hence  there  Is  no  room  for  construction,  and 
the  language  must  be  taken  In  its  natural  sense 
and  ordinary  signifleation  and  import.  1  Kent's 
Com.  4S2.  The  words  of  a  statute  are  t«  be 
taken  in  their  natural  sense,  and  ordinary  tig- 
■ification  and  import. 

In  tbe  United  States  v.  Wiltbiirger,  S  Wheat. 
41S*]  96,  it  is  held:  Where  *th(ru  is  no 
ambiguity  in  the  word*,  there  !•  no  room  far| 


t«  1 


oonstmetloii.  The  ease  mmt  be  ft  etrong  one 
indeed  to  justify  a  court  in  departing  from  the 
plain  meauing  of  words,  especially  in  a  penal 
act,  in  search  of  an  Intention  which  the  words 
themselves  did  not  suggest. 

That  the  second  section  is  limited  to  the  a«t- 
nal  transportation  as  we  claim  for  it,  will  ap- 
pear from  a  brief  historical  view  of  the  slave 
acU. 

The  Constitution,  article  1,  section  9,  de- 
clares that  the  migration  or  importation  of  such 
persons  as  any  of  the  States  now  existing 
(1789)  sliall  think  proper  to  admit,  shall  not  he 
prohibited  by  Congress  prior  to  the  year  1808. 
That  article  secures  the  import  trade  for  a  given 
period.  In  1794  the  current  of  public  senti- 
ment became  irresistib'.e,  and  by  the  act  of  that 
date  tb«  traffic  was  cut  up  so  far  as  measures 
snggeated  themselves  to  the  wisdom  of  Con- 
grtaa,  and  were  consistent  with  the  sacred  obli- 
gation of  that  instrument.  The  cardinal  ob- 
jects of  the  trade  which  could  be  reached,  were 
tbe  export  and  carrying  trade.  The  subjects  in 
regard  to  which  Congress  could  legislate,  wera 
vessels  and  persons.  They  might  legislate  over 
the  property  of  citiiens  and  foreigners  residing 
within  the  United  States,  aa  well  aa  over  their 
persons. 

By  see.  1  of  the  Act  of  1704,  vessels  of  dti- 
Mns  or  foreigner*  fitted  out  from  the  United 
States  to  be  employed  in  the  export  or  carrying 
trade,  were  forfeited.  By  the  second  section  of 
that  act,  they  reached  the  persona  of  citi- 
zens or  foreigners  in  the  United  States,  by  a 
severe  penalty,  who  should  fit  out  the  vessels. 
Thus  the  subject  rested  until  the  year  1800, 
when  it  was  ascertained  that  the  Act  of  1794 
did  not  effectually  accomplish  its  object;  as 
ingenuity,  sharpened  by  the  hope  of  gain,  sooo 
devised  means  to  evade  that  law.  The  carrying 
trade  was  found  eo  lucrative,  that  though  ves- 
sels might  not  be  fitted  out  from  the  United 
States,  still  Amc^rican  capital  might  be  em- 
barked in  foreign  vessels.  By  sec.  1  of  the  Act 
of  1800,  all  ri^t  and  property  directly  or  in- 
directly owned  in  any  vessel  (American  or  for- 
ei^)  employed  in  the  carrying  trade,  was  for- 
feited. Thus  American  capital  and  American 
vessels  being  excluded.  Congress  determining 
still  further  to  cut  np  the  trade,  prohibiteu 
American  citizens  from  rendering  their  personal 
services  to  promote  it,  and  did  so  by  the  second 
and  third  sections  of  the  Act  of  1600.  The  Act 
of  1800  was  merely  auxiliary  to  the  Act  of 
1704;  and  from  a  carefuJ  examination  of  both, 
II  appear  that  Congress  therein  exhausted 
all  their  powers  of  legislation  on  the  subject, 
embarraased  as  it  was  by  tbe  Constitution. 

fl.  It  thus  appearing  that  to  prevent  American 
Itiiens  from  serving  on  board  of  American  ves- 
_ets  employed  In  the  carrying  trade,  was  an  es- 
sential link  in  the  system,  it  is  obvious  that  the 
second  section  is  to  be  expounded  precisely  aa 
he  concise  and  perspicuous  language  expresses, 
nd  that  there  Is  no  room  tor  eonstruction. 
In  the  third  section  a  different  form  of  expres- 
ilon  is  adopted.  It  would  'perhaps  be  [*47» 
iSBuming  too  much  to  say  that  the  change  was 
not  a  change  of  substance,  rather  than  a  loose 
and  inartificial  employment  of  language. 

We  contend  that  the  third  section  means  the 
_.ime  thing  as  the  second,  and  something  more. 
It  means  the  slave  trade  in  foreign  vasaels,  la 
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it.  It  could  not  refer  to  the  iUtb  tntde  pro- 
tiiUtcd  bj  th»  kwB  of  uij  other  eoDntrr,  foi 
two  obvioua  reaaoiM:  1.  Be«auH  American 
citliens  Are  not  to  be  punished  b;  the  laws  oF 
the  Unltei]  State*  for  a  violation  of  the  muniol- 
pal  lain  of  U17  other  power.  2.  If  otherwiM, 
In  point  of  fact,  the  slave  trade  was  a  lawful 
true  in  all  it«  branchei  throughout  the  world, 
until  long  after  this  period.  Ui  1807,  the  flnt 
■et  of  the  Parliament  of  England  was  passed 
on  this  subject. 

If  this  proposition  be  oorreet,  then  the  slave 
trade  punished  bv  the  third  section  was  the 
trade  prohibited  by  Congress,  vis.:  the  carry- 
ing trade  and  the  export  trade  on  board  of  for- 
eign vessels;  to  emDraee  these  two  branchea, 
the  general  expression,  "slave  trade."  was  pe- 
euliarlv  appropriate.  Whaterer  might  have 
bMn  Uie  object  of  Congress,  ft  la  evident,  by 
collating  the  acts  and  the  sections  of  eaob.that 
the  eonstructioR  elattned  for  it  by  the  prosecu- 
tion cannot  be  sustained. 

7.  In  addition  to  these  considerations,  the 
defect  of  wisdom  should  not  be  attributed  to 
OoBgress  of  passing  a  law  that  must  inevitably 
reanlt  in  the  consummation  of  a  wicked  pur- 
pose. Once  embarked  in  the  pursuit,  it  is  more 
oaneerous  to  recede  than  to  advance;  when  to 
go  forward  presents  the  alluring  prospects  of 
gain,  with  the  same,  and,  perhaps,  greater 
chances  of  impunity- 
Mr.  H eliDii,  for  the  defendant,  stat«d  that  he 
oould  only  ask  the  attention  of  the  court  to  the 
acts  of  Congress. 

"n*  act  of  ITM  was  intended  to  embrsce 
two  descriptions  of  cases.  First,  transportin 
of  slaves  from  a  foreign  country  to  the  Unite 
fitatea.  Second,  transporting  slaves  to  foreig 
countries.  It  also  applies  to  fitting  out  veaael 
to  carry  on  the  slave  trade.  This  was  llie  cor 
dition  of  the  law  when  the  Act  of  1800  wa 
passed,  and  the  object  of  that  act  was  to  make 
the  penalties  of  the  former  act  applicable  to 
vessels  not  built  In  the  United  States. 

The  purpose  of  this  prosecution  is  not  to  for- 
feit the  Teasel,  but  to  punish  persons  serving  on 
board  of  a  veasri  engaged  in  the  slave  tiade. 
The  employment  of  a  person  on  board  a  vessol 
engaged  In  the  transportation  and  carrying  of 
■laves,  la  a  very  dilTerent  thing  from  the  em- 
ployment of  a  vessel,  or  person  on  board  of  a 
vessel,  designed  to  be  employed  in  t~ 
trade.  Whenever  the  Legiilature  design  to 
punish  intention,  they  to  expreas  it. 

Hr.  Chief  Justice  Tanej  delivered  the  opinion 
of  the  court: 

This  ease  eomes  before  ns  npon  a  certificate 
of  division  from  the  Circuit  Court  of  the  United 
StatH  for  the  Southern  District  of  New  York, 
In  the  second  circuit. 

474*]  *The  defendant,  Isaac  Morris,  is  in- 
dicted nnder  the  second  and  third  sections  of 
the  Act  entitled  "An  Act  in  addition  to  an  Act 
entitled  'An  Act  to  prohibit  the  carrying  on  the 
Slave  trade  from  the  United  States  an  any  for- 
eign Place  or  Country,' "  approved  on  the  10th 
of  Hay,  ISOO. 

The  first  count  of  the  Indictment  charges 
that  the  defendant  did,  on  the  high  sens,  from 
the  IBth  of  Jnaa  until  tka  2Sth  of  August,  in 
•«■ 


tho  year  1839,  voluntarily  aerve  on  hoard  of  tha 
schooner  Butterfly,  a  vessel  of  the  United 
States,  employed  and  made  nae  of  In  the  trait- 
portation  of  slaves  from  some  foreign  country 
or   place,   to   some   other   foreign   country   or 

6 lace,  the  said  defendant  being  a  dtiaen  of  the 
'nited  SUtea. 

The  second  count  chargea  that  the  defendant 
did,  on  the  high  seas,  from  the  16th  day  of 
June  to  the  2eth  day  of  August,  voluntarily 
serve  on  board  of  the  schooner  Butterfly,  being 
a  foreign  vessel  employed  in  the  slave  trade; 
the  defendant  being  a  citizen  of  the  United 
States. 

It  was  proved  on  the  trial,  on  the  part  of  the 
prosecution,  that  the  schooner  Butterfly,  carry- 
ing the  flag  of  the  United  States,  and  docu- 
mented at  a  vessel  of  the  United  Stated,  sailed 
from  Havana,  for  the  coast  of  Africa,  on  the 
27th  of  Jnly,  IS39,  having  on  board  the  usual 
and  peculiar  equipmentt  of  vessels  engaged  in 
the  transportation  of  slaves  from  the  coaat  of 
Africa  to  other  places.  Before  she  reached  the 
African  coast,  and  before  any  slave*  were  taken 
on  board,  she  was  captured  by  the  Dolphin,  a 
British  brig  of  war,  and  carried  into  Sierra 
Leone,  upon  suspicion  of  being  Spanish  prop- 
erty, to  be  proceeded  against  in  the  Bfixed 
Commission  Court  at  that  place.  At  the  tim" 
of  her  capture,  Isaac  Morris  waa  in  comman'l 
of  the  vessel,  and  was  described  in  the  shipN 
papers  and  represented  himself  at  a  cituen  of 
the  United  Statu.  The  oourt  at  Sierra  Leor* 
declined  taking  cogniiance  of  the  case,  becau'e 
the  vessel  was  documented  as  an  America>i 
vessel;  and  the  was  then  sent  to  New  York,  to 
be  desJt  with  by  the  authorities  of  the  Unite<l 
States  as  they  might  think  proper. 

Upon  the  foregoing  state  of  facts,  the  Judge* 
were  divided  in  opinion  upon  the  four  follow- 
ing questions,  which  were  presented  on  th' 
facts  aforesaid  for  their  deciiion: 

1.  Whether  it  it  necessary  in  order  to  consti 
tute  the  offense  denounced  in  the  second  sec- 
tion of  the  Act  of  the  10th  of  May,  1800,  above 
referred  to,  that  there  should  be  an  actual 
transportation  or  carrying  of  slaves  in  the  ves- 
sel of  the  United  SUtea,  on  board  of  which  the 
party  indicted  is  alleged  to  have  served. 

2.  Whether  it  It  necessary  in  order  to  consti- 
tute the  offense  denounced  in  the  third  section 
of  the  Act  of  the  lOth  of  May,  1800,  above  re- 
ferred to,  that  there  should  be  an  actual  trans- 
portation or  carrying  of  slaves  in  a  foreign 
vessel,  on  board  of  which  the  party  Indicted  it 
alleged  to  have  served. 

3.  Whether  the  voluntary  service  of  aa 
American  oitiEen  on  'Iraard  a  vessel  [*4T6 
of  the  United  States,  b  a  voyage  commenced 
with  the  intent  that  the  vessel  tbonld  be  em- 
ployed and  made  use  of  in  the  transporting  or 
carrying  of  slaves  fr^m  one  foreign  country  or 
place  to  another,  it  in  Itself,  and  where  no 
slaves  had  been  transported  in  such  vessel,  or 
received  on  board  her,  an  offense  under  the 
said  second  section. 

4.  Whether  the  voluntary  aervlM  of  an 
American  citizen,  on  board  a  foreign  vessel.  In 
a  voyage  commenced  with  the  Intent  that  tbe 
vessel  should  be  employed  and  made  use  of  in 
the  transportation  and  carrying  of  slaves  from 
one  foreign  country  or  place  to  anothvr,  is  ia 
itself,  and  where  no  slave*  had  been  transported 
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in  meh  rewel,  or  received   on   board   her,  ah 
oSenae  under  the  wid  third  lection. 

And  these  points  haring  been  certified  to  thii 
court,  we  proceed  to  eiprcM  our  opinion  upon 

The  second  leetion  of  the  kct  of  CongreeB 
above  mentioned  declare*  "th«t  it  shall  be  un- 
l««fiil  for  any  citiien  of  the  United  States,  or 
other  person  residing  therein,  to  serve  on  board 
*Mj  vesae]  of  the  United  States,  eniploj'ed  or 
made  use  of  in  the  traosportstion  or  carrying  of 
staves  from  one  foreign  country  or  place  to 
another;  and  so;  tuch  citizen  or  other  person 
voluntarily  serving  as  sforeaaid,  shall  be  liable 
to  be  indicted  therefor,  and  on  conviction  there- 
of shall  be  liable  to  a  fine  not  exceeding  two 
thousand  dollars,  and  be  imprisoned  not 
eeeding  two  years." 

The  first  and  third  points  certified  from  the 
Circuit  Court,  depend  on  the  construction  ' 
this  section. 

In  expounding  a  penal  statute  the  court  c 
tainlj  will  not  extend  it  beyond  the  pli 
meaning  of  Ita  words,  for  it  haa  been  long  and 
well  settled  that  such  statutes  must  be  con- 
strued strictly.  Yet  the  evident  intention  of 
the  Legislature  ought  not  to  be  defeated  by  a 
forced  and  overstrict  construction.   6  Wheat,  9E. 

The  question  in  this  case  is,  whether  a  vessel 
on  her  outward  voyage  to  the  coast  of  Africa, 
for  the  purpose  of  taking  on  board  a  cargo  of 
slaves,  is  "employed  or  made  use  of"  in  the 
transportation  or  carrying  or  slaves  from  one 
foreign  country  or  place  to  another,  before  any 
slaves  are  received  on  board. 

To  be  "employed"  in  anything,  means  not 
only  the  act  of  doing  it,  but  also  to  be  engaged 
to  do  it;  to  be  under  contract  or  orders  to  do  it. 
And  this  is  not  only  the  ordinary  meaning  of 
the  word,  but  It  has  frequently  been  used  In 
that  sense  in  other  acts  of  Congress.  Thus,  for 
example,  the  second  section  of  the  Act  of  March 
3d,  1 825,  entitled,  "An  Act  to  reduce  into  one 
the  several  acts  establishing  and  regulating  the 
PoetofHce  Department,"  declares,  "that  the 
Postmaster-General,  and  all  other  persons  'em- 
ployed' in  the  general  postoHice,  or  in  the  care, 
custody,  or  conveyance  of  the  mail,  shall, 
previous  to  entering  upon  the  duties  assigned 
to  them,"  take  the  oath  prescribed  by  that 
section.  Hero  the  persons  who  have  contracted 
to  perform  certain  duties  in  the  general  post- 
4J«")  office  are  described  as  *"eraployed"  in 
that  depsrtment,  before  they  enter  upon  the 
duties  assigned  them.  So,  also,  in  the  21sL 
section  of  flie  same  law,  various  offenses,  such 
as  the  embezzling  or  destroying  any  letter,  are 
enumerated,  and  the  punishment  prescribed, 
when  committed  by  any  person  "employed  in 
any  of  the  departments  of  the  postomce  estab- 
lishment." Yet  it  cannot  be  supposed  that  the 
party  must  be  actually  engaged  in  transacting 
bis  official  duties  when  the  letter  wns  embezzled 
or  destroyed,  in  order  to  constitute  the  oSense 
described  in  this  section. 

Again,  the  Act  of  July  2d,  1813.  sec.  B,  2 
Etory,  1353,  declsres  that  certain  vessels  "em- 
ployed" in  the  fisheries,  shall  not  be  entitled  to 
the  bounties  therein  granted,  unless  the  master 
makes  an  agreement.  In  writing  or  in  print, 
with  every  flshertnan  employed  therein  before 
he  proceeds  on  any  fishing  voyage.  Bere  the 
10  lb  «d. 


vessel  is  spoken  of  as  "employed"  is  Vb»  fish- 
eries, before  she  sails  on  the  voyage. 

So,  also,  the  Act  of  March  3d,  1831,  t  Storjr, 
2266,  entitled,  "An  Act  concerning  vessels  em- 
ployed in  the  whals  fisheries,"  authorizes  ves- 
sels owned  by  any  incorporated  company,  and 
"employed  wholly  in  the  whale  fishery,"  to  be 
registered  or  enrolled,  and  licensed  in  a  partic- 
ular manner,  "so  long  as  t-aj  such  vessel  shall 
be  wholly  employed  in  the  whale  fishery." 
The  register  or  enrollment  and  license,  must 
be  obtained  before  the  vessel  sails  on  her  out' 
ward  voyage  to  the  whaling  grounds;  and, 
conseouently,  in  that  voyage  she  must  be  "em- 
ployed" in  the  whale  fishery,  in  the  sense  in 
which  these  words  are  used  in  the  act  of  Con- 
gress; otherwise,  she  would  not  be  entitled  to 
the  register  or  enrollment  and  license  author- 
ized by  this  law. 

In  like  manner,  the  vessel  in  question  was 
employed  in  the  transportation  of  slaves,  with- 
in the  meaning  of  the  Act  of  Congress  of  May 
lOth,  1800,  if  she  was  sailing  on  her  outward 
voyage  to  the  African  coast,  in  order  to  take 
them  on  board,  to  be  transported  to  another 
foreign  country.  In  such  a  voyage,  the  vessel 
is  employed  in  the  business  of  transporting  and 
carrying  slaves  from  one  foreign  country  to 
another.  In  other  words,  she  is  employed  in 
the  slave  trade.    And  any  citizen  of  the  United 


guilty  of  the  ofl^ense  mentioned  in  the  second 
section  of  this  act  of  Congress,  It  is  hardly 
necessary  to  add  that  "voluntarily,"  in  this  sec- 
tion, means,  "with  knowledge"  of  the  business 
in  which  she  ts  employed.  Ajid  in  order  to  con- 
stitute the  offense,  the  party  must  have  knowl- 
edge that  the  vessel  was  bound  to  the  coast  of 
Africa,  for  the  purpose  of  taking  slaves  on 
board,  to  be  transported  to  some  other  foreign 
country. 


tion  of  the  1 
fourth  points  certified  to  this  court  have  arisen. 
The  vessel  is  "employed  in  the  slave  trade" 
when  sailing  to  the  African  coast  for  the  pur- 
pose of  taking  the  slaves  on  board. 

We  therefore  answer  the  first  and  second 
questions  in  the  negative,  'and  the  third  [*437 
and  fourth  In  the  affirmative;  and  it  will  be 
certified  accordingly  to  the  Circuit  Court. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  on  the  points  and  questions  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  cer- 
tified to  this  court  for  Its  opinion,  a^eeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  con- 
sideration  whereof,   it  is   the   opinion   of  this 

1.  That  it  is  not  necessary,  in  order  to  qod- 
stitute  the  offense  denounced  in  the  second  sec- 
tion of  the  Act  of  the  10th  of  May,  IBOO,  re- 
ferred to,  that  there  should  be  an  actual  trans- 
portation or  carrying  of  slaves  in  the  vessel  of 
the  United  States,  on  board  of  which  the  party 
indicted  is  alleged  to  hare  served. 

2.  That  it  is  not  necessary.  In  order  to  oon- 
stitute  the  oSenae  denounced  in  the  third  aeetion 


ai 


BuPBUU  Court  ow  thb  Umtm  Statu. 


«f  the  Act  vf  the  lOtk  of  Mkj,  1800,  ftbove 
nterrcd  to,  thjit  there  ibonld  be  ftn  Kctual 
trmnaportation  or  curjlug  of  ilaTei  In  k  for- 
dgn  Tsuel,  on  bonrd  of  which  the  fMtj  in- 
dicted b  k1I(^^  to  hare  serred. 

3.  That  the  Toluntar;  aerriee  of  an  American 
dtlMD  on  board  a  Yet»e\  of  the  United  Btatea, 
in  a  vovage  oommeDced  irith  the  intent  that 
the  veuel  should  be  employed  and  made  nae 
<rf  in  the  transporting  or  carrying  of  slavea 
from  one  foreign  country  or  place  to  another,  la 
1b  ttielf,  and  where  no  alaTea  had  been  trans- 
ported in  Bucb  Tcuel,  or  received  on  board  her, 
an  offense  under  the  aald  aecond  BcctloD. 

4.  That  the  voluntarr  serriee  of  an  Amerl- 
ean  dtlaen  on  board  a  foreign  vessel,  in  a 
ToyiM  commeoced  with  the  mtent  that  the 
vaaa^  should  be  employed  and  made  nse  of  in 
the  tranapcoiation  and  carrying  of  alavea  from 
on*  foreign  country  or  place  to  another,  is  In 
itaelt,  and  where  no  slavet  had  been  transported 
In  ioch  vessel,  or  reoeived  on  board  her,  an 
offense  under  the  said  third  section. 

Whereupon,  It  is  now  here  ordered  snd  ad- 
judged that  it  be  BO  certified  to  the  said  Circuit 
Court  Mcordingly. 


4T»»]  "THE  UNITED  STATES,  Appellants, 

THS   HEntS   OF    Kr,BAZER    WATERUAN> 
AppelleM. 

Spanish  land  grant  in  Florida. 

A  Stant  «t  lana  ta  the  covnament  of  Blotlda, 
made  btlor*  th*  eesBloD  o(  Florida  to  the  United 
States  br  BpslD,  GonSrmeil ;  everv  polDt  iDVOlTCd 
IB  tbe  ease  hsTlns  been  e<HielaslTel7  settled  br  the 
court   In   their    former   adjodlcatlans   In    similar 

APPEAL  from  the  Superior  Court  of  Bast 
Florida. 
The  ease  was  submitted  to  the  court,  on  the 
record,  by  Mr.  Gilpii^  Attorney -General,  for 
the  United  States. 

lb.  Justice  Baldwin. 

This  case  comes  up  by  appeal  from  the  5n- 
perior  Court  of  Bait  Florida,  in  which  the 
claim  of  iitt  appellees  to  a  tract  of  land  de- 
scribed In  the  record,  was  confirmed  by  a  de- 
cree of  that  oonrt,  proceeding  pursuant  to  the 
acta  of  Congreaa  for  tbe  flnal  adjustment  of 
claims  to  lead  in  that  territory. 

It  has  been  very  candidly  and  properly  ad- 
mitted by  the  Attorney -General,  that  every 
point  involved  in  the  ease  has  been  conclusive- 
ly settled  by  this  court,  in  their  former  adju di- 
ctions on  similar  cases;  it  therefore  becomes 
tmnecessary  to  state  the  nature  of  the  claim 
now  before  us,  furtlwr  than  that  it  is  founded 
on  a  lawful  grant,  on  condition!  which  haTe 
been  fully  performed  by  the  grantes.  This 
eonrt  therefore  orders,  adjudges  and  decrees, 
that  the  decree  of  the  coujt  below,  adjudging 
that  the  Utie  of  the  appellees  is  valid  under  the 
treaty  of  22d  February,  IB21,  between  the 
United  States  and  Spain,  the  laws  and  customs 
•f  Spain,  the  law  of  nations,  and  of  the  United 


States  ba,  and  the  aane  b  hereto  affirmed)  aod 
the  causa  is  remanded  to  the  court  below,  with 
directions  to  further  proceed  therein,  sjid  to 
cause  such  further  proceedings  to  be  had  aa  br 
Uw  li  directed. 


THOIiAS  ITQRAN,  Defendant  In  Emr, 


An  action  was  Initltnted  asaloel  the  ( 
of  two  hundred  bales  of  cotton,  shipped  Uj  uiv  ua- 
rectloD  of  tlie  owner  to  LlvertHxil,  on  which  tba 
owner  had  recelTCd  as  advance  bj  as  acceptasea 
of  bis  bills  on  New  Xork;  which  acceptance  waa 
paid  out  bf  bills  drawn  on  Che  conelcueta  of  tha 
cotton  Id  LlventooL  Some  time  after  the  ship- 
ment  of  the  cotton,  tbe  owner  wrote  to  the  con- 
signees Id  LIverpooi,  expresslDf  bis  "wishes"  that 
tbs  cotton  sbonld  not  be  sold  until  that  ahouid 
bear  further  from  Um.  lo  answer  to  this  letter, 
the  eoDslcnees  sar,  "Yonr  wishes  Id  respect  to  the 
eottOD  ars  DOted  aeeotdlngl;."  No  other  provlilon 
than  from  the  sal*  of  the  cotton  for  tae  pajment 
of  the  advance,  waa  made  b;  the  couslKDor,  wbcD 
the  same  was  shipped ;  and  no  InstructlODS  for  Ita 
reservation  from  ssle  were  kItcd,  wben  ths  shlp- 
meot  was  mada.  Immedlstel;  after  the  acceptanca 
—  the  bill  drawn  agalnat  the  c-"--    —  -■■-   — 


Bifneea  In  Liverpool,  the/  ti. _. 

It  of  about  tan  per  cent,  on  the  shlpmen 
rose  lo  price  In  Liverpool  ti " -■ 


Cottea 


Bubseqaent  high  prlcei 
It  Is  eertalDlv  true 
InterpretalloD  of  writ 
loocs  to  the  court,  soi 
eertalnl;  are  macs  I 


D  tbe  ucceptancs 


I  role,  that  tb* 


uoeiplBlned      drcum- 


the'  parpoae  ol  carrjlDC  Into  effect  the  real  1 
tlon  of  the  parties.     This  la  especlallr  araiUeaWa 

real  objects,  and  iDtcntloDs.  aod  agreements  at 
the  parties  are  often  to  be  arrived  at  onir  bj  alla- 
slons  to  clrcumstauces  which  are  but  Impartectlr 
developed. 

There  can  be  no  reasonable  doubt  that  In  partic- 
ular circumstancea,  a  wish  eipreesed  bj  a  conslso- 
or  to  s  factor,  msr  smaunt  to  a  positive  comDMnd. 

Id  the  esse  of  a  simple  conslcnment  of  soods, 
without  anr  loteritst  In  the  cousTgaee,  or  bdv  ad- 
vance or  llebllItT  Incurred  on  arcount  thereof,  the 
wlsbei  of  the  ronslgnor  mar  lalrlr  be  presumed  ta 
be  orders ;  and  tbe  "notlog  tbe  wwiea  accordlnglT," 
br  the  conilgnees,  an  asseot  to  follow  them.  Bat 
verf  different  considerations  might  spplf  where 
the  eonilgoee  ihonld  be  one  clothed  with  a  apecial 
iDterest.  a  special  ptopertr,  founded  npoo  sdvancea 
and  IlabllltlPB. 

Whenever  a  con  sign  meat  Is  made  to  a  factor  for 
sale,  ths  consignor  has  a  right,  gencrsllr,  to  eon- 
trot  the  aala  thereat  according  to  hla  own  plaasuia, 

Nora. — Fowar  tt  eooslgnee,  factor,  or  pledcsa,  ta 
sell  goods. 
A  factor  for  isls  cannot  sell  the  goods  of  his 

trlnclpal.  In  tbe  eierclse  of  a  sound  discretion,  eon- 
rarj  to  the  prlDclpars  orders,  tor  tbe  purpose  Of 
relmburslog    himself    for    advances    made    to    the 
tbe  consignment,    f^murt  v.  Saadeia, 


irslog 
,.„..,IR|  «?te 
6  C.  B.   (Mai 

J.  c.  P.  ariH, 
Where  kowM 


Qr.  *  S.)  8D5;  12  Jnr.  751 ;  17  U 
•Itbovt 


Bbowh  ft  CouPAirr  ? .  VGbar. 


t  thareot.  uai  tke 

_   _  _  olMT  tall  or"  

trom  Uw  ordlDBTj  relatwa  of  pi ,—  - 

tf.  bowerer,  tba  ttctor  makM  ■dnaec*.  — 

lUUlltlea  «A  M«oiiiit  ot  tlia  oooalcnment,  hr  wblch 
h*  aeiinlrea  &  ipccW  profwrtr  la  tba  gooit,  tfaeo 
the  faetoc  has  a  ngbt  to  tell  M  mncb  of  tbe  con- 
■IzsmcDt  u  mmr  be  iweewatr  to  rdDborM  aacli  ad- 
nneoa.  or  mwt  >«cb  ItatdlltlelL  Dltl«M  tbti*  la  oonM 
acToraant  bttween  hlmaalt  and  Uw  coaalsaoi  wUch 
eontract*  oi  rarlca  tbla  ritbt. 

It  contcnporanMKia  witb  a*  MnalpinMat  Ud 
adraacca  or  1lablim««,  tbere  an  ordata  kIvm  tr 
tba  cODilsMr.  wUcb  are  aaaeDted  to  by  tba  lactor, 
tbai  the  (oodi  iball  BOt  ba  aold  b«Fore  a  llied  Uma, 


taealeed  anb}eet  to  anch  order 

aM  at  Ubratr  to  aall  tb«  fooda  i. . _ 

Ttoeaa.  ontlT  after  that  trme  hai  elapied.    80  when 


the  eaoalKDor.  althongb  ha  baa  made  adnocn  c 
iDcarred  llabtUtlea  tberaon  :  U  tba  conalnor  itanAa 
rndr  and  offcra  to  re-lnboraa  and  dlacbarce  aacb 
adTBncea  and  llabllltlea. 

When  tba  cooatKnineiit  ta  made  itenerMllr,  wttb- 
•Bt  anj  apccldc  ordera  aa  to  the  time  and  node  of 
aalea,  and  the  factor  make*  adrancei  or  [nenri  lla- 
480>1  blllClea  on  the  footlUK  of  lach  *coai' 
tbe  legal  preenmptloii  la  that  the  factor  !■ 

<  be  clothed  wItb  "  


itCib' 


igt  of  trade  and 


lia'ltalillltiea  OQt  of  the  pnicecda  of 

and  tbc  conalsnor  haa  no  rlgbt  lu  an;  iubaaquent 
ordera.  slreo  after  adTancei  bare  been  made,  or  11a- 
blUtla  Incmrred  b;  the  factor,  to  anapend  or  con- 
trol tlila  right  of  aale.  except  ao  far  aa  reapacta  the 
rarplna  of  tbe  cooalgnmcnt  not  neceaMrj  tor  tba 
re-lmbureeineat  of  such  adraocca  or  llabllltlea. 

It  a  Bale  of  eottoo  Id  Liverpool,  b/  a  factor,  baa 
been   made   on   ■  partlenlar  da;,   tarttooalr,  and 
anloat  the  ordera  of  the  owner,  the  owner  ha*  - 
right  to  claim  damiEM  for  the  value  of  the  eott 
ao  tba  day  the  aale  waa  made,  aa  for  a  torUooa  ec 
earrton.    If  the  sale  of  tbe  cotton  br  Um  factor  » 


aathorUed  by  a  aubaequent  day,  t 


1  the  cotton  bad 


Irota  tlM  prleea  of  cotton  at  any  time  between  tne 


IN  error  to  the  Circuit  Court  of  the  Unltad 
SUtea  for  tbe  Diatrict  of  GMrgla. 
Id  the  Inferior  Court  of  Richmond  Couoty,  In 
the  State  of  Georgia,  Thomaa  kTOran,  the  de- 
fendant In  error.  Instituted  a  luit  hj  attachment 
againat  the  plalotifTi  In  error,  ta  reeover  dam- 
agea  for  the  tale  of  two  hundred  bales  of  cot- 
ton, shipped  bj  Um  to  the  plBintlffa  in  error, 
aa  hia  factors;  the  cotton  having  been  sold  for 
a  leaa  price  than  tlie  same  wonid  liave  prodnoed 
had  the  sales  tteen  made  according  to  tlu  In- 
■tnietions  of  the  shipper. 
Tlie  deciaratlon  contalnad  three  eoiinte,  ftU 


James  Brown  ft  Companj,  »t  Uverpool,  aa  tbe 
factors  of  the  shtpper. 

The  flrst  count  allegea  that  while  the  eotton 
remained  in  the  hanaa  of  the  eonaignees,  tile 
shipper  ordered  him  to  hold  the  eotton  until 
tliej  should  hear  from  him  again;  but  the  same 
wu  sold  In  Tiolation  of  the  order,  and  to  tlie 
damage  of  tbe  shipper. 

Tlie  second  eount  charges  the  oonsignees  with 


did  not  sell  the  cotton  to  the  best  lotereala 
the  shipper,  nor  did  tbef  obej  fall  instructtonB; 
but  on  the  eontrarj,  managed  the  aame  care- 
lessly and  negligently,  and  aold  the  same  eon- 
trary  to  orders,  with  a  reaanuiUe  proapeet  of 
rise  of  the  article,  for  three  thousand  dollara 
lesB  tlian  the  value  ef  the  eotton,  at  the  time 
the  same  was  sold. 


Court  of  the  United  States  for  the  Diitftet  of 


n  ha  ataaii  daam 

proper  for  tbe  Intcreat  of  hla  prlndpaL 

Bnt  the  factor  ia  bonnd  to  obey  the  anbaeqaent 
laatmetloDB  ot  hia  prlnctpal  aa  to  the  aale,  altbougb 
after  the  receipt  o(  the  foods  be  has  nude  advtneas 
thereon,  nnleea  the  prlodpal,  after  reasonable  no- 
tice, fall  te  repay  socb  adTancea.  Harfleld  t.  Qood- 
hne,  S  N.  T.  (3  Comat)  6! ;  B  N.  X.  Leg.  Oba. 
110:  reTecelng  B.  C.  1  Sandt.  860. 

Whetbw  special  clreumsunces.  aucb  a*  Inaolren- 
ey  of  tbe  principal,  ImprscllcabllltT  of  communi- 
cating wItb  hlD,  etc.,  may  not  alio  Juatlfy  a  aale — 


ass,?. 


8.  C.  1  Sandf.  111. 


I,  unleaa,  after  ^ue  notice  and 
nor  Dpglecta  to  repay  theat. 
I.  T.  (8  Comat)  78;  reveralnc 


1   repay  the  adTancea. 


a  mora  favor- 
Leaa  than  tbe 
, „ _.  acted  In  per- 
fect good  faith.  Bell  v.  Palmer,  «  Cow.  I'M;  l^ 
Fain  V.  Kmeland,  T  Cow.  aso. 

The  above  ease  ot  Brown  v.  ""' 
aa  to  tbe  power  ot  a  factor  h 

to  eel]  without  reference  to  inairDniona,  u  qoav- 
tloned  and  limited  In  Harfleld  v.  Goodboe,  8  N.  T. 
<S  Comat.)  71,.  cited  above;  bat  Is  referred  to  aa 
antborlty  tor  the  point  that  It  advaocea  have  not 
been  made  tbe  factor  bolda  aabject  to  Inatructhua. 
1  Abb.  Nat  DIK.  Caacs  Crltldaed,  p.  21. 

A  factor  la  fisnnd  to  follow  tbe  Inatnjctlona  ot 

hla  principal;  aavlni  only  i"     -  ■'- 

gooA.    Le  Onen  v.  Oonvem 
note ;  Drgnbart  v.  Uclver,  4 


A  ^editor  harlDg  perunst  property  pledged  to 
Um  by  blB  debtor  as  ae^nrlty  for  tbe  debt,  cannot 
aall  tbe.aame  until  he  hu  Srat  demanded  payment 
at  tbe  debtor.  And  the  rale  U  the  same,  althoogb 
tba  debt  ia  payable  preeently  and  wltboat  demand, 

Sd  altboiigb.  by  the  terms  of  tbe  pledge,  the  cred- 
ir  may  sell  at  pnblte  or  private  aale,  wltboat  giv- 
ing notice  to  the  debtor.    Wilson  v.  Little.  2  N.  T. 
?7  Comat.)  US. 
A  factor  making  advance*  on  tbe  gooda  ot  bla 

Cdpal  even  beyond  their  valne,  Is  bound  to  obey 
Inatmcttona  of  tba  latter,  aa  to  tba  time  at  aale, 
It  li.  ««. 


Bvana  v.  Root.  7  K.  .. 

Bat,  although  Instneted  to  eell  for  a 

...  -_  — J..  ...  ,(j,  p,rt^  oaual  In  tbe  ■ 


Mil  m  credit  for  fho 'period' naual  In  tbe 'maAet. 
Tan  Alen  v.  Tanderpoel,  0  lobna.  B9 :  see  Bobait- 


___  ..  Livingston,  B  Cow.  47S ;  UcKlnstry  v.  Pei^ 
sail,  S  Johns.  819.  Bee,  farther,  on  thte  nbjeet. 
Story  on  Agency,  see.  74,  and  note*. 


conalgnment,  the  prindpal  cannot,  by  a 

qneni  orders,  eontnl  tbelr  right  to  sell  at 

■'     — •  -  aonnd  discretion,  and  In  ae- 


aag*  of  tiade.  Oey  may 
nl&  to  tbenwelTeB,  and  b 
'  **"  consignor.  .  field  v. 

JK,,hZPrib,C-OOg. 


'5wt 


SnraEUK  Oovwr  or  nm  Uittro  Stah 


Georgia;  the  defenduiU  below  not  being  citi- 
■eni  of  the  Btate  of  G«orgift,  uid  not  residing 
In  thftt  State. 

The  defeDdante  pleaded  the  general  iasue, 
knd  the  cauae  he.Ting  been  tried  In  the  Circuit 
Court,  the  jury  gave  a  verdict  (or  the  plaintiff, 
Thomas  lifGran,  under  the  directions  of  the 
481*]  court,  for  four  HhouBand  nine  hundred 
ftnd  Hcventj-BTe  dollars  and  flfty-seven  oenta. 
The  defendants  excepted  to  the  ruling  of  the 
Circuit  Court,  on  questiona  submitteo  during 
the  trial  of  this  cause,  and  thej  prosecuted  this 
writ  of  error. 

On  the  trial  It  was  given  In  evidenc«  that  two 
hundred  bales  of  cotton  were  shipped  b^  de- 
fendant in  error  from  Mobile  to  tne  plaintiffs 
In  error  at  Liverpool,  as  his  factors,  to  Ii«  sold 
by  them  under  a  del  credere  commiseion.  That 
tUe  cotton  waa  received  by  them  about  the  Dth 
of  April,  1833,  and  costs,  per  invoica,  nine  thou- 
■and  one  hundred  and  flfty-one  dollars  and 
seventy-seven  cents.  That  the  plaintiffs  in 
«rror,  through  Brown  Brother*  s  Oompanv, 
their  house  In  Kew  York,  accepted,  early  In 
Uareh,  183S,  a  draft  of  defendant  in  error,  for 
nine  thousand  dollars,  drawn  sgsjnst  said  cot- 
ton, upon  their  said  bouse  In  New  York;  that 
when  this  draft  arrived  at  maturity,  the  said 
house  In  New  York  paid  the  same,  and  in  order 
to  re-imburse  themselves,  snd  in  pursuance  ol 
an  arrangement  between  plainttfTs  in  error  and 
defendant  in  error,  drew  upon  the  plaintiffs  in 
vror,  *t  Uverpool,  at  sixty  days'  sight,  for  oat 
thousand  oignt  hundred  and  seventy- one 
pounds  and  nine  pence  sterling.  This  draft 
waa  dat«d  May  7th,  1S33,  was  accepted  by 
plaintifTs  in  error,  at  livernool,  June  8d,  1S33, 
and  fell  due  and  was  raid  by  tnem  on  the  6th 
nt  Angntt  followiug.  That  by  the  contract  be- 
tween the  platntina  In  error,  and  tbs  defend- 
ant in  error,  the  cotton  in  question  became 
pledged  by  the  defendant  In  error  to  the  plain- 
iUTs  in  error,  to  enable  them  to  meet  their  ao- 
oeptances  and  repay  their  advance  thereon. 

After  shipping  the  cotton  and  drawing 
against  it  aa  aforesaid,  the  defendant  in  error 
became  insolvent. 

On  June  3d,  1833,  plaintiffs  In  error  sold  said 
two  hundred  bales  of  cotton  for  two  thousand 
and  seventy -three  pounds  four  thillings  and 
sixpence,  cash,  September  ISth,  1B33;  beinc  ft 
profit  of  about  ten  per  cent.  On  the  same  aay 
on  which  they  sold  this  cotton,  they  sold  six 
hundred  and  seventy-seven  bales,  in  which  their 
Baltimore  house  was  Interested;  and,  in  a  week 

Crevloua,  bad  sold  two  hundred  and  sixteen 
ales,  in  which  their  Baltimore  house  was  also 
interested. 

At  the  time  of  the  sale  of  the  two  hundred 
bales  of  cotton,  the  defendant  In  error  was  in- 
debted to  plaintiffs  In  error  in  a  large  sum. 

During  the  week  in  which  the  two  hundred 
bales  were  sold,  the  salea  of  cotton  amounted  to 
for^-seven  thousand  two  hundred  and  fifty 
baks;  a  larger  amount  than  in  any  previous 
week  (or  about  eight  years. 

On  April  20th.  1B33,  the  defendant  in  error 
wrote  to  plaintiffs  in  error:  "I(  yon  have  any 
Mttons  on  hand  when  this  reaches  you,  in  which 
I  am  biterested,  I  wish  you  to  hold  tbtn  until 
yoD  bear  from  me  again." 

This  letter  was  received  from  William  and 
Junes  Brown  ft  Company  oa  the  23d  of  May, 
Ml 


1833;  and  on  the  day  following,  the  24th  of 
May,  1833,  they  wrote  to  Thomas  M'Gran:  "Wo 
are  In  possession  'of  your  esteemed  [*481 
favor  of  the  20th  ultimo,  and  your  wishes  in 
respect  to  the  cotton  we  now  hold  on  your 
account,  are  noted  accordingly." 

On  June  Sth,  following,  the  plaintiffs  tn  error 
wrote  to  defendant,  annexing  a  circular,  show- 
ing  the  extensive  bnsiness  done  in  cotton  dnr- 


advance  would  probably  equal  the  expectation* 
he  had  formed  when  he  l&st  wrote,  and  think- 
ing it  desirable  to  dose  his  cotton  in  their 
hands,  as  they  had  then  been  drawn  upon  for 
the  advance  on  it,  they  had  taken  advantage 
of  this  brisk  demand  t«  dispose  of  the  two 
hundred  balea  at  an  advance  of  one  half  to 
five  eighths  of  a  penny  per  pound  upon  its 
value  when  flrst  landed. 

On  July  SOth,  1833,  the  defendant  in  error 
replied  to  the  last  letter,  referrlDg  to  his  pre- 
vious letter  of  April  20th,  and  asked  of  plain- 
tiff* in  error,  "wby  did  you  sacrifice  my  cot- 
tons, as  the  draft  drawn  by  Brown  Brothers  ft 
Company,  at  sixty  days,  on  account  of  theae 
cottons,  could  not  have  been  accepted  mora 
than  a  day  or  two  before?  Therefore,  you  had 
sixty  days  before  you  had  any  money  to  pay 
for  me."  He  adds:  "I  do  not  rscogniie  the  sale, 
and  do  not  consider  you  authorized  to  sell  the 
cotton  l>efore  the  time  the  draft  drawn  on  you 
by  Brown  Brothers  &  Company,  against  this 
cotton,  falls  due.  If  the  price  is  higher  on  that 
day  than  the  day  you  sold  It,  I  will  expect  you 
to  allow  me  the  difference;  and  if  it  la  lower, 
I  will  be  prepared  to  pay  yon  any  balance  I 
may  owe  you." 

On  September  4th,  1833,  tlie  plaintiffs  in  error 
replied  that  there  had  been  a  balance  due  to  tbem 
from  defendant  in  error;  that  the  two  hundred 
bales  were  eold  at  an  advance,  and  barely 
squared  the  accounts.  That  defendant  in  error 
had  ))een  obliged  to  stop  payment  tliat  any  loss 
would  be  certain  to  fall  on  them,  and  profit  not 
likely  to  go  to  him,  but  to  his  creditors.  That  ttw 
cotton  WAR  not  Mcrificed.  but  xold  at  a  profit, 
such  as  Is  not  freauently  reatieed  on  that  ar- 
ticle; that  they  sold  some  on  account  of  their 
Baltimore  house,  and  some  immediately  before, 
and  Immediately  after,  in  which  their  said  Bal- 
timore house  was  interested.  That  near  fifty 
thousand  balea  changed  hands  in  the  same 
week.  That,  situated  as  the  defendant  in  error 
then  was,  he  could  not  reasonably  have  ex- 
pected them  to  hold  the  cotton,  without  point- 
mg  out  In  what  manner  they  should  be  in- 
demnified in  event  of  loss  thereby.  That  the 
fact  that  Brown  Brothers  ft  Company's  draft 
was  not  due  did  not  alter  the  ease,  as  they  had 
become  responsible  some  months  before,  by 
Brown  Brotners  ft  Company's  acceptance  of  the 
draft  ot  the  shippers. 

On  July  S2d,  1833,  the  defendant  in  error 
wrote  to  plaintiffs,  that  be  had  received  their 
favor  of  the  24th  of  May,  and  noted  the  con- 
tents. That  they  would  please  to  aell  the  two 
hundred  bales  soon  after  the  receipt  of  the  let- 
ter, unless  they  were  of  opinion  they  could  do 
betUr  bf  holding  a  little  tooger.  This  letter 
was  received  by  Ibe  plaintiffs  In  error,  Atiguat 


BBOwn  4  CoMPAni  r.  ItTGaAit. 


low  pnf  ed  the  Mart  to  Inttruet  the  jury  that 
the  mktten  given  in  evideaee  on  the  port  of  the 
defendants  vere  euflldent,  and  ought  to  b«  ad- 
mitted to  bar  the  plaintiS'i  aotionj  wUek  In- 


Jury; 

1.  That  the  adranee  by  the  bonae  of  Browne, 
in  New  York,  waa  in  effect  an  adTance  by  the 
bouae  in  LiTerpool;  and  after  the  advanee  ao 
made,  the  ahipper  had  no  rig^t  to  alter  the  In- 
atruetlone  which  were  given  at  the  time  of  each 

2.  That  the  house  In  Lirerpool  haviiig  ad- 
Taneed  lO  large  an  amount  on  this  cotton,  hav- 
iaK  a  large  previous  uasettled  claim  against  the 
•hipner,  and  the  said  shipper  having  after- 
wards, and  before  the  sale  of  the  cotton,  be- 
come insolvent;  the  house  in  Liverpool  had 
m.  right  to  sell  for  their  re-imbursement,  not- 
withstanding the  subsequent  orders  of  the  ship- 
per. 

And  the  eourt  instructed  the  jury  that  it  was 
ibeir  exclnsive  province  to  decide  from  the  evi- 
denee  in  the  cause,  whether  the  defendants  had 
advanced  any  money  to  the  plaintiff  on  the 
ootton  shipped  by  the  Mary  and  Harriet. 
Whetlier,  when  tlie  defendants  sold  said  ootton, 
the  plaintiff  was  indebted  to  them  upon  a  pre- 
tIous  unsettled  claim,  and  whether  the  plalatiff 
bad  become  insolvent  before  the  sale  of  said 
eotton;  and  also  further  instrueted  the  jury 
tbat  if  they  found  from  the  evidence  in  the 
e>DBe  that  the  plaintiff  had  given  inatnietions 
to  the  defendants  by  his  letter  of  the  20th  of 
April,  1S33,  not  to  sell  any  cottons  which  the 
defendants  might  have  on  hand  when  that  let- 
tor  reached  them,  in  which  the  plsintifT  was  In 
terested.  until  the  defendants  beard  from  him 
■gain,  and  that  such  instructions  were  received 
»nd  recognised  by  the  defendants,  by  the  evi- 
dence in  the  cause,  and  particularly  by  a  tetter 
given  in  evidence  as  one  from  the  defendants 
to  the  plaintiff,  dated  the  24th  of  May,  1833,  in 
reply  to  the  plaintiff's  letter  to  them  of  the 
SOth  of  April,  1833;  that  then  the  defendants 
were  not  justiDable  In  law  in  the  sale  of  the  3d 
of  June,  1833,  on  account  of  the  defendants 
bftving  on  that  day  accepted  Brown  Brothers  ft 
Company's  draft  for  one  thousand  eight  hun- 
dred and  seventy-one  pounds  and  ninepence, 
d*ted  7th  of  May,  1833,  at  sixty  days'  sight. 

And  the  conrt  further  instructed  the  jury 
that  if  they  found  from  the  evidence  in  the 
CKOse  that  cottons  were  selling  for  a  higher 
price  from  the  3d  of  June,  1S33,  when  the  £aft 
was  accepted,  and  when  the  cotton  was  sold, 
until  the  time  when  the  said  draft  was  mature 
ftnd  payable,  and  if  the  evidence  in  the  cause 
ftacertains  at  any  time  before  the  maturity  of 
the  draft,  what  such  higher  price  was,  and  that 
the  eotton  belnngine  to  the  plaintiff  could  have 
been  sold  for  such  higher  price;  that  then  the 

filaintiff  was  entitled  to  recover  from  the  de- 
endants  the  difference  In  price  between  the  sum 
for  which  the  defendants  sold  the  plaintiff's 
ootton,  and  the  sum  at  which  it  might  have 
been  sold  before  or  at  the  maturity  of  tne  draft. 
The  defendants  In  the  Circuit  Oonrt  excepted 
to  these  instructions. 

4S4*]     'The  case  was  argued  by  Mr.  0.  W. 
Brov«  for  the  plaintiffs  In  error,  and  by  Hr. 
Jonea  for  tlta  defandaat, 
a*  Ii.  ed. 


Mr.  Brown  contended, 

1.  That  although  an  agent  Is  generally  bound 
to  conform  to  the  instructions  of  his  principal, 
the  drcDmstances  of  this  case  were  sudi  as 
to  give  the  plaintiffs  in  error  a  right  to  sell 
the  cotton  lii  question,  notwithstanding  the 
letter  of  the  defendant  in  error,  of  April  20th, 
1833. 

The  cotton  was  shipped  by  M*Gran  to  the 
Browns,  as  bis  factore;  and  this  circumstanoe 
alone  was  equivalent  to  an  authority  to  selL 
The  definition  of  a  factor  is,  "an  agent  who  la 
commissioned  by  a  merchant  or  other  person  to 
sell  goods  for  him  and  to  receive  the  prooeeds. 
Selw.  N.  P.  82T.  It  at  the  Ume  when  the 
ooQsignment  was  made  the  consignor  had  given 
instructions  as  to  the  manner  or  time  of  sale, 
the  oonsignees  would  have  been  bound  to  com- 
ply with  them.  But  no  such  instructions  were 
given.  This  was  a  general  consignment;  and 
the  evidence  disctosea  the  fact  that,  upon  the 
faith  of  this  consignment,  the  Browns  accepted 
bills  to  the  amount  of  nearly  the  full  value  of 
the  cotton.  The  invoice  cost  of  the  eotton  waa 
nine  thousand  one  hundred  and  fifty-one  dollars 
and  aeventy-seven  cents;  the  bill  drawn  against 
it  amounted  to  nine  thousand  dollars.  The  evi- 
dence farther  shows— and  all  the  evidence  in 
the  case  was  offered  by  the  defendant  in  error 
— that  this  bill  was  accepted  by  the  plaintiffs 
in  error,  through  their  house  in  New  York  of 
Brown  Brothers  &,  Company.  When  this  bUl 
arrived  at  maturity,  it  was  paid  by  the  house 
in  New  York,  who,  in  order  to  re-imliurse  them- 
selves, drew  a  bill  upon  the  plaintiffs  in  error, 
dated  May  Tth,  1833,  at  sixty  days'  sight,  for 
one  thousand  eij^ht  hundred  and  seventy-one 
pounds  and  ninepence,  which  was  accepted  by 
them,  June  3d,  1833,  and  fell  due  and  was  paid 
on  the  Gth  of  August  following.  This  arrange- 
ment was  in  conformity  with  the  contract  made 
by  the  parties,  was  in  accordance  with  the  reg- 
ular course  of  trade,  and  was  highly  advanta- 
geous to  the  shipper.  The  cotton  arrived  at 
Liverpool  April  0th,  1833,  and  was  not  sold  un- 
til June  3d— a  period  of  flfty-flve  days.  At  the 
time  of  the  sale,  M'Gran  was  indebted  to  the 
plaintiffs  in  error  in  a  considerable  balance,  and 
bad  become  inaolvent. 

Under  these  circumgtanoes,  It  is  contended 
that  the  plaintiffs  in  error  acquired  a  special 
prc^rty  m  the  eotton,  with  a  power  of  sale, 
m  order  to  re-imburse  themselves  for  the  ad- 
vanoe  made  through  their  house  in  New  York, 
and  to  put  themselves  in  funds  to  meet  their 
acceptance  of  the  bill  drawn  by  said  house 
against  the  shipment.  2  Kent's  Com.  040. 
642;  Story  on  Bailments,  204,  ZOS,  218;  Story 
on  Agency,  382;  Parker  v.  Brancher,  2  Law 
Itep.  40;  8  Chitty  on  Com.  and  Manf.  S61; 
Potbonier  v.  Dawson.  3  E.  C.  L.  R.  135;  Zoit 
v.  MilUuden,  4  Martin  (N.S.)  470. 

The  contract  of  the  consignees  with  the  con- 
sipior,  in  effect  amounted  to  this:  "We 
will  consent  to  accept  to  such  an  amount 
'upon  your  consignment,  provided  we  ['488 
have  the  right  of  selling,  in  order  to  put  our- 
selves in  funds  to  meet  our  acceptance."  That 
such  a  right  to  sell  existed,  seems  to  be  ad- 
mitted by  M'Gran  throughout  the  correspond- 
ence, notwithstanding  his  complaints  as  to  the 
time  when  the  sale  waa  made. 

Upon    tike    principles    of    adnSAH^<d#a  it"- 


Sdfrbhb  Covn  or  nnt  Umm  StAm. 


HXirU),  hftvlng  drkwn  upon  tbe  Meun.  Brown 
wHhout  hiTins  fund*  in  their  handa,  waa 
bound  to  put  tnem  io  funds  to  me«t  tli«  bill  h 
dntwn.  Bftinbrid^  ft  Co.  v.  Wlleoeki,  1  Baldw. 
Rep.  53S. 

There  Ii  m  strong  uulogy  between  the  «aM 
of  a  conalgnment  of  good*  to  Mean  ua  k»- 
ceptMioe  or  ftdruioes,  uid  the  aw«  of  a  mmt- 
ga«e  with  a  power  to  sell  *iin*«od.  Drink- 
water  T.  Qoodwin,  1  Cowp.  2SS.  In  both  easea 
there  ta  a  power  to  aet),  coupled  with  an  inter- 
•at  or  estate  in  tlie  thing  pledged.  RiM  r. 
Auatin,  IT  Hasa.  Rep.  200;  Hunt  t.  Rouama- 
niei's  Exec  8  Wheat  203.  TUa  power 
waa  irrerooBble;  It  eonld  not  b«  affeetad  hj 
the  ezpreaa  revocation  of  ITGran,  or  b;  the 
death  or  bankruptcy  of  the  oonaignor  or  eon- 
aigneea.  Stoiy  on  Agenej,  887,  S04;  1  Bell'a 
Oom.  aee.  418,  4tb  edit.  And,  a  forUori,  it 
could  not  be  revoked  by  the  mere  expreaBion  of 
iraran'a  wiahea,  contained  in  hia  letter  of 
April  20th.  MVran  doea  not  "order"  nor 
"ifirecti"  be  doea  not  even  "request ;"  but 
makes  as*  of  the  mlldeat  word  that  can  expreia 
tbe  idea  of  desire;  he  aimplj  "wiBheB."  But 
It  will  be  contended,  that  M'Gran'a  wiahea  be- 
came binding  npon  the  plaintiffa  in  error,  upon 
their  supposed  assent  contained  in  their  reply 
«f  Hay  24tb.  1S33.  They  there  aay  that  they 
had  received  the  lettm  of  defendant  In 
error,  and  that  his  wishes  in  reapect  to  the  cot- 
ton they  then  held  on  hia  account  were  "noted 
aeoordlugly."  The  azpreasion  meajia  nothing 
mon  than  that  they  obaerred  the  wisttea  of 
their  oorreapondent,  aa  contained  In  hia  letter; 
they  do  not  protnlse  to  comply  with  them  in 
all  events;  they  rcaervc  to  tbemseWea  the  priv- 
ilege of  giving  effect  to  them  or  not,  aa  ini^t 
h«  flonalstant  with  tbe  protection  of  thetr  own 
interests  and  legal  righU.  The  ezpreaalon  "to 
note"  never  properly  meana  to  asaent;  and  no 
usage  can  be  found  to  Juatify  onr  attaching  to 
it  anch  a  sigBiHeatioa  in  this  case.  Ckabbe'a 
Syn.;  Webst«r^  Diet. 

There  are  many  much  stronger  eeaea  in  the: 
law,  where  similar  expreaaions  hare  been  de- : 
eided  not  to  be  equivalent  t«  an  aasent.  Per- 
riag  at  aL  V.  Hone,  IS  E.  a  L.  R.  828;  Opin- 
ion of  Beat,  J.;  Reea  v.  Warwick,  2  Bam.  ft 
AU.  133;  obaerved  upon  by  Parke,  J.,  in 
Fairlle  r.  Herring,  13  E.  C.  L.  R.  78;  Powell 
V.  Jonea,  1  Bsp.  C  IT;  2  Fardeaau*  Conra  da 
Droit  Commercial,  171. 

Bat  If,  in  UMreantile  language,  the  exprea- 
aion  conveys  tbe  idea  of  aaient,  there  ehould  be 
soma  evidence  offered  of  that  fact.  Tbe 
learned  judge  before  whom  the  ease  was  tried, 
erred  In  leavins  it  to  the  Jury  to  aay,  lat. 
Whether  defendant  in  error,  by  hia  latter  of 
April  20th,  instructed  the  plaintiffs  in  error; 
and  Sd.  Whether  the  plaintiffs  in  error  reoog- 
nited  these  initTuctions;  when  no  evidence 
whatever  was  laid  before  the  jary  to  enlighten 
them  aa  to  tbe  meaning  cf  the  exreaaions  used. 
«••■]  Story  on  Agency,  63,  72;  n.  1;  'Elkina 
V.  IfaelUb,  Ambler,  184.  IBS;  The  Mechanics' 
Bank  v.  The  Bank  of  ColumUa,  S  Wheat.  S28; 
Lucaa  v.  Oroning,  8  B.  C  L.  R.  81;  Macbeath 
V.  Haldimand,  1  Term.  Rep.  172. 


admits  the  right  of  the  Browns  to  aell,  in  order 
to  meet  the  bill  drawn  on  tbsm.    He  aaya,  "I 


do  not  reco^iae  the  sale,  and  do  not  consider 
you  authorized  to  sell  the  nitton  brfnre  the 
draft  drawn  on  you  by  Brown  Brothers  &  Com- 
panjr  against  the  cotton  fella  due.  If  Ibe  prjoe 
IS  higher  on  that  day  than  the  day  you  sold  it, 
I  will  expect  yon  to  allow  me  the  dilTereneet 
and  If  it  is  lower,  T  will  be  prepared  to  p^y 
yon  any  balance  1  may  owe  you." 

Now,  this  abandona  the  whole  ground, 
M'Oran,  by  his  letter  of  April  20th,  had  ia- 
strueted,  aa  it  is  eontended  on  the  other  aide, 
the  plaintiffa  in  error  not  to  aell  until  they 
heard  from  bim  again.  They  did  not  hear  from 
him  again  until  August  23d,  when  hia  next 
letter  dated  Jnly  22d,  and  ordering  them  t« 
aell,  waa  reoeived.  Now,  the  plaintliTs  in  er- 
ror were  bound  by  tbe  instructions  of  M'tiran. 
or  they  were  not.  If  they  were  bound,  they 
had  no  right  to  sell  until  August  23d.  when 
hia  orders  to  aell  were  reoeived.  If  they  were 
not  bound,  as  M'Gran  admits — for  he  eonccdea 
that  they  had  a  right  to  sell  at  the  date  of  the 
maturity  of  the  draft,  August  Cth — then  they 
were  to  use  their  own  discretion,  as  skillfiu 
and  honest  factors,  aa  to  the  time  of  sale. 
M^ran  admits  thev  had  a  right  to  aell  in  or- 
der to  meet  the  bill,  notwithstanding  his  in- 
atmctions;  but  limits  them  to  a  single  day — 
that  of  the  maturity  of  the  draft.  This  po- 
sition is  absurd.     On  that  day  it  might  have 


iriiole  world  would  not  produce  enough  to 
meet  the  bill. 

Again,  if  HXJian  had  the  right  to  instniet 
his  factors  to  hold  hia  cotton  (or  four  months, 
be  would  have  had  the  same  right  to  instruct 
them  to  bold  it  four  years.  He  might  bare 
dose  so  with  little  inconvenience  to  himself; 
for  he  bad  received  as  an  advance  nearly  the 
whole  invoice  cost. 

This  argument  derives  much  additional 
force  from  tbe  fact  that  M'Gran,  at  the  time 
when  the  order  not  to  sell  was  given,  became 
Insolvent,  and  wasindebt  to  plaintiffs  in  error. 

The  policv  of  the  law  will  induce  the  court 
to  Uphold  tne  sale.  The  Messrs.  Brown  acted 
la  good  faith,  and,  no  doubt,  with  prudcoce, 
althon^  the  result  proved  unaatiafactory. 
They  did  all  that  could  be  expected,  for  they 
acted  for  M'Oran  precisely  as  they  did  for 
thcmaelvea.  On  the  aame  day  they  sold  sis 
hundred  and  seveutj-aeven  bales,  on  account 
of  nine  different  parties,  in  part  of  which  their 
Baltimore  nouae  was  interested;  and,  within  • 
week  prevloualy,  two  hundred  and  Hfteen  bales, 
in  whieh  the  Baltimore  house  waa  alao  con- 
cerned. A  larger  buainees  was  done  at  Liver- 
pool in  cotton  daring  the  week  in  whieh  the 
sale  waa  made,  than  had  been  done  in  any  one 
week  for  the  preceding  eight  yeara.  Tbe  cot- 
ton was  held  upwards  of  fifty  days,  and  sold 
at  a  profit  of  nearly  'ten  per  cent  more,  [*487 
according  to  the  testimony,  than  is  generally 
realised  in  that  article.  Where  no  fraud  it 
chargeable  on  an  agent,  his  conduct  ought  to 
receive  a  liberal  and  favorabte  construction. 
Drummond  et  al.  v.  Wood,  2  Cainea,  310. 

But  if  tbe  plaintiffa  in  error  did  recognise 
the  Inatnictlona  of  the  defendant  in  error, 
it  waa  merely  an  admiaaion  aa  to  the  legal  af- 
fect of  a  contract,  and  cannot  conclude  them. 
8  PhU.  en  E*.  4th  edit,  and  eases  tbero  cited. 
Peters    14. 


SM 


Bsown  £  CouPANi  t.  M'Gkan. 


Bat  coDCMling,  for  the  sake  of  (.rgumeDt, 
thftt  the  correspondence  in  the  ease  amounta  to 
ta  «greemi;iit  on  the  part  of  the  pMatitti  In 
error,  that  thej  7ould  hold  the  cotton  unttl  In- 
ttmrted  by  M'Graii  to  sell  it,  it  ii  oontended 
that  such  an  agreement  would  not  be  binding, 
faecauae  it  waa  made  without  consideration. 

A  valuable  consideration  had  already  passed 
between  the  |tartiea.  M'Gran  had  shipped  cot- 
ton to  plaintiffs  in  error,  who,  upon  the  faith 
of  the  shipment,  had  come  under  an  advance 
and  acceptance  to  a  large  amount;  the  oontract 
waa  then  concluded,  and  binding  upon  both 
parties,  and  no  new  agreement  could  be  en- 
grafted upon  it  without  a  new  consideration. 
To  make  a  contract  binding,  the  consideration 
must  be  either  a  benefit  to  the  party  promis- 
ing, or  some  trouble  or  prejudice  to  the  party 
to  whom  the  promise  is  made;  but  here  there 
was  merely  a  gratuitous  undertaking  on  the 
part  of  the  plamtifia  in  error  to  comply  with 
the  wishes  ol  the  defendant  in  error.  Suppose 
that  U'Gran,  in  hia  letter  of  the  20th  of  April, 
luul  written  to  the  Messrs.  Brown  that  he  had 
become  dissatisfied  with  their  conduct  ai 
factors,  and  requested  them,  upon  the  receipt 
»f  hia  letter,  to  deliver  the  cotton  to  some 
other  agent  named  by  him,  and  that  the 
lleasrs.  Brown  had  replied  that  they  had  re- 
«eived  his  letter,  and  noted  his  wishes  accord' 
Ingty.  Could  it  be  for  a  moment  contended 
that  upon  the  strength  of  this  supposed  as- 
sent, M'Gran  could  sustain  an  action  of  trov- 
er against  the  plaintifTs  in  error  for  the  cotton, 
without  paying  the  amount  of  their  advanoesi 
But  if  the  assent  of  the  plaintiffs  in  error  in 
tlte  case  at  bar,  was  sufficient  entirely  to  de- 
stroy Ihcir  rights  over  the  cotton  io  question, 
there  is  no  reason  why  It  should  not  do  i 
the  case  supposed. 

2.  But  it  is  cottteaded  that  the  oourt  erred 
In  instructing  the  jury  that  the  measure  of 
damages  was  the  difference  between  the  price, 
for  which  the  cotton  was  sold,  and  that  which 
eould  have  been  obtained  at  any  time  from  the 
day  of  sale  to  the  period  when  the  bill  ar- 
rived at  maturity. 

The  cotton  was  sold  June  Sd.  On  the  same 
day  the  bill  was  accepted,  and  became  due  Au- 
goit  6th.  But  M'Gran  bad,  as  he  alleges,  by 
his  letter  of  April  20th,  forbidden  the  Messrs. 
Brown  to  sell,  and  his  next  letter,  authorizing 
them  to  sell  upon  its  being  received,  was  not 
received  until  August  23d.  If,  then,  the  plain- 
tiffs were  bound  by  hie  instructions,  they  were 
not  authorized  to  sell  until  August  23d;  and 
the  damage,  if  any,  sustained  by  him,  la  for 
their  not  selling  on  or  after  that  day.  But 
there  is  no  evidence  in  the  case  to  show 
488*]  'what  was  the  price  of  cotton  on  or 
ftfter  that  day,  and  therefore  it  does  not  ap- 
pear  that  M'Gran  has   sustained   any  damage 

The  relation  of  principal  and  aseut  Is  gov- 
•med  by  the  cencral  rules  of  the  Taw  founded 
cm  reason;  and  if  the  principal  suffers  through 
the  remissnesa  or  negligence  of  the  affent,  the 
Actual  loss  sustained  by  the  principal  in  con- 
sequence of  such  misconduct,  is  the  standard 
by  which  his  damages  must  be  measured. 
Hamilton  et  al.  v.  Cunningham,  2  Brock.  Rep. 
3410. 

3.  It  is  also  contended  that  the  court  erred 
in  instructing  the  jurj'  that  if  they  found  from 

>»it.  «d. 


the  erldenoe  in  the  eanse  that  eottons  wen 
selling  for  a  higher  prios  from  the  3d  June, 
1S33,  when  the  draft  waa  accepted,  and  when 
the  cotton  was  sold,  until  the  time  when  the 
draft  was  mature  and  payable,  and  If  the  evi- 
dence in  the  cause  ascertains,  at  any  time  be- 
fore the  maturity  of  the  draft,  what  snob 
higher  price  was,  and  that  the  cotton  belong- 
ing to  the  defendant  in  error  could  have  been 
sold  for  such  higher  price,  that  then  the  de- 
fendant in  error  was  entitled  to  reoover  from 
the  plaintiffs  in  error  the  difference  in  price 
between  the  sum  for  which  the  plaintiffs  in 
error  sold  the  cotton  of  defendant  in  error, 
and  the  sum  for  which  it  might  have  been 
sold  before  or  at  the  maturity  of  the  di«ft, 
without  making  It  necessary  for  them  to  And 
any  other  fact.  This  instruction  Is  entirely 
independent  of,  and  unconnected  with,  the  pre- 
eedine  instructions  of  the  court  Upon  find- 
ing simply  the  facts  mentioned  in  It,  the  jury 
were  told  that  they  must  bring  in  a  verdict 
for  the  defendant  in  error,  withont  reference 
to  any  of  the  other  important  facts  proved 
In  the  case.  This  instruction  was  calealat«d 
to  mislead  the  jury,  and  is  therefore  erron- 
eoua.     GUt  v.  Cockey,  7  Harr.   &  Johns.  141. 

Mr.  Jones,  for  the  defendant,  denied  that  the 
acceptance  of  a  draft  drawn  by  the  owner  or 
consignor  against  goods  shipped  to  the  factor, 
gives  a  ririic  to  the  factor  to  sell  the  goods  be- 
Fore  the  draft  is  payable.  He  cited,  B  Ban. 
A  Cress.  30;  IS  Com.  Iaw  Rep.  100;  1  Camp* 
bell's  Rep.  410;  2  Starlde'a  Be^  2T£;  SSaund- 
era'  Plead,  and  Br.  041. 

He  contended  that  the  letter  of  the  plaintlSa 
in  error  of  the  24th  May,  1S33,  in  answer  to 
the  letter  of  Thomas  tfGran,  of  the  20th  of 
April,  1833,  in  which  they  say,  "your  wishes 
in  respect  to  the  cotton  we  now  hold  on  yoor 
account  are  noted  accordingly,"  was  a  con* 
tract  not  to  sell  the  ootton  until  further  in- 
structions from  the  owner  of  the  same.  That 
it  amounted  to  an  unequivocal  accession,  in 
terms,  to  the  order  of  the  20th  of  April,  and 
to  the  clearest  implication  to  abide  by  it 

Yet,  on  the  23d  June,  when  the  time  had  ar- 
rived when  the  duties  on  cotton  were  reduced, 
a  period  when  the  prices  of  cotton  would  in- 
crease, nnd  before  the  effects  of  that  and  other 
concurring  causes  of  a  rapidly  increasing  de- 
mand and  proportional  advance  of  prices  could 
be  fairly  developed,  they  forced  his  cotton  into 
market,  in  the  *teeth  of  his  order,  and  [■48t 
of  their  unqualified  accession  to  its  term*  only 
ten  days  before. 

Cotton  continued  to  advance  in  the  Uver- 
pool  market  after  the  sale ;  and  at  the  time  the 
plaintiffs  in  error  wen  authorized  by  the  sub- 
sequent  letter  of  Thomas  M'Gran  to  main 
sales.  It  had  risen  to  a  price  whieh  fully  au- 
thorised the  verdict  of  the  jury. 

But  there  was  no  occasion,  nor  waa  thera 
any  right  to  sell  the  ootton  shipped  by  the  de- 
fendant Id  error,  for  the  purpose  of  re-imbur«e- 
ment,  until  the  acceptance  of  the  MU  drawn  in 
New  York  should  be  matured.  No  advanoea 
in  cash  bad  been  made  by  the  house  in  New 
York,  and  nothing  bad  been  paid  by  the  house 
in  Liverpool.  The  whole  accommodation  af- 
forded to  the  shipper  of  the  cotton  was  mere 
paper  facilities,  by  arceptencea  in  New  York; 
and  when  those  acceptances  became  due,  by  • 
draft  an  LivecpooL 
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ill.  Jeneii  eonstdered  that  the  proper  test  of 
tba  KOMUiit  of  the  domngeB  to  which  the  de- 
faaduit  wu  entitled,  waa  that  which,  under 
tta  hutnictions  of  the  Circuit  Court,  had  been 
•dopted  by  the  jury.  The  evidence  showed 
tlM  riae  of  the  price  of  cotton,  and  aa  the 
pliintifft  In  error  were  bound  to  keep  it  after 
ibeir  receipt  of  the  letter  of  the  20tb  of  April, 
tha  pricea,  until  the  draft  was  paid,  should  be 
eonaidered  as  those  to  which  the  owner  of  the 
ootton  was  entitled. 

He  argued,  1.  That  m  to  Uie  Inatructlona 
rvjeeted  by  the  court,  they  were,  both  in  form 
mu  BUbflUnce,  in  all  their  premises,  and  in 
all  tbelr  conclusions,  utterly  inadmissible. 

£.  That  the  inBtructions  actually  given  by 
the  court  to  the  Jury,  so  far  from  supplying 
Miy  eanse  of  complaint,  were  even  more  favor- 
able to  defendanta  than  any  they  were  strict- 
ly entitled  to  aak,  and  In  all  other  respeots 
iiiMzoeptioDable. 

Hr.  Brown,  in  reply- 

The  argument  of  the  learned  counsel  for 
tiM  detei^nt  In  error  proceeds  upon  the 
ground  that  the  plaintiffs  in  error  had  a  mere 
Ben  on  the  ootton  in  question,  which  could  be 
waived  by  such  an  assent  as  ia  supposed  to  be 
implied  by  tbelr  letter  of  May  24th.  But  the 
authorities  cited  show  that  factors,  under  the 
dronmstancea  existing  In  this  ease,  have  some- 
tbina  more  than  a  naked  lien;  they  have  a 
special  property  in  the  thing  itself;  a  power 
of  sale,  coupled  with  an  Interest,  and  such  a 
right  cumot  be  waived  without  at  least  an  in- 
tention to  do  so  being  clearly  and  unequivocal- 
ly expreased. 

Mr.  JuaUee  Story  delivered  the  opinion  of 
the  court: 

This  la  a  writ  of  error  to  •  Jndement  of  the 
Circuit  Court  of  the  District  of  Goorgla,  ren- 
dered in  an  action  in  which  MYlran,  the  de- 
fendant In  error,  waa  originally  plaintiff. 

In  the  spring  of  1833,  ATGran,  a  merchant 
in  Georgia,  shipped  two  hundred  balea  of  cot- 
ton, oonsiened  to  the  plaintiffs  in  error,  a 
licrase  of  trade  in  Liverpool,  England,  there 
doing  business  under  the  firm  of  Willlara  and 
Jamea  Brown  ft  Company,  for  sale  on 
4t0*]  *bia  account.  The  shipment  wae  made 
nnder  an  arrangement  with  the  bouse  of  Brown 
Brothers  ft  Company,  of  New  York,  composed 
(as  seems  admitted)  cither  wholly  or  In  part  of 
the  partners  in  the  Uverpool  house,  by  which 
the  New  York  house  accepted  a  draft  drawn 
upon  them  by  H'Oraii  for  nine  thousand  dol- 
lars, the  invoice  value  of  the  cotton  being  only 
nine  thousand  one  hundred  and  fifty-one  dol- 
lars and  seventy-seven  cents;  and  were  to  re- 
imburse themsolves  by  a  draft  on  the  Liverpool 
house.  Accordingly,  the  New  York  house,  on 
the  I2th  of  March,  IS33,  sddressed  a  letter  to 
the  liverpool  house,  in  which  they  state;  "We 
inclose  a  bill  of  lading  for  two  hundred  bales  of 
cotton,  shipped  by  MHjOskey,  Haear  ft  Com- 
pany, of  Mobile,  per  shin  Mary  and  Harriet,  on 
account  of  Mr.  Thomas  M'Gron,  of  Angusta,  on 
which  yon  will  please  effect  insurance.  This 
ootton  cost,  per  invoice,  nine  thousand  one  hun- 
dred and  filty-one  dollars  and  seventy-seven 
cents.  We  have  scccpted  Mr.  MXJran's  draft 
against  this  cotton  for  nine  thousand  dollars, 
for  which  we  shall  draw  on  yon  tor  our  r«-im- 


bursement  when  It  matureo.  Im  banding  tUa 
draft  for  acceptance,  Mr.  M'Gron  says  he  would 
not  have  drawn  for  so  large  an  advance,  were 
it  not  that  there  is  a  balance  at  his  credit  with 
you,  which  has  accumulated  within  the  paat 
two  years;  so  that  if  this  should  not  produce 
enough  to  meet  the  advance.  It  will  be  covered 
by  what  is  at  bis  credit."  The  existence  of  any 
such  balance  was  utterly  denied  at  the  trial, 
and  the  Uverpool  house  contended  that  there 
was  a  balance  the  other  way. 

The  ootton  duly  arrived  at  Uverpool  on  or 
about  the  IKJt  of  April,  1B33.  The  New  Yoric 
house  drew  on  the  Liverpool  house  for  their 
re-imbursement,  a  bill  dated  the  Tth  of  May, 
1833,  for  one  thousand  eight  hundred  and  seven- 
ty-one pounds  and  nincpence,  at  sixty  days' 
light,  being  the  amount  of  the  advance;  and 
that  bill  was  accepted  by  the  Liverpool  housa 
on  the  3d  of  June,  1833,  and  became  payable^ 
and  was  paid  on  the  Sth  of  August  following. 
On  the  3d  of  June,  1333, theverydayotthe  ac- 
ceptance, the  Uverpool  house  sold  the  two  hun- 
dred bale*  of  cotton  (the  market  then  being  on 
the  rise),  on  a  credit,  for  the  net  sum  of  two 
thousand  and  seventy-three  pounds  four  shil- 
ling and  sixpence.  After  deducting  the  charges 
(which  amounted  to  nearly  twenty-five  per 
cent.)  which  became  due  and  payable  on  the 
10th  of  SepUmber,  1833;  and  aeeordlng  to  an 
account  current  rendered  to  M'Gran  oy  the 
Uverpool  house  on  the  2Bth  of  June,  1833,  the 
whole  transactions  between  the  parties.  Includ- 
ing the  sale  of  this  cotton,  left  a  balance  of 
three  hnndred  and  ninety-two  pounds  fifteen 
shillinE  and  eightpence  due  to  M^ran, 

At  Uie  time  when  the  shipment  was  mode, 
and  the  advance  arranged  therefor,  no  Instruc- 
tions were  given  by  M'Qran,  touching  the  sale 
of  the  cotton.  It  accordingly  went  to  the  con- 
signees, as  factors  for  sole,  the  advances  hav- 
ing been  as  above  mentioned  without  any  other 
contract  than  that  implied  bv  law  as  between  a 
priniHpal  and  a  factor,  making  advances;  that 
IS  to  say,  that  the  factor  is  to  'make  £*<•! 
sale  of  the  eoods  consigned  to  him  according  to 
his  own  ju^ment.  In  the  exercise  of  a  saund 
discretion  as  to  the  time  and  mode  of  sale,  bar- 
ing regard  to  the  usages  of  trade  at  the  place 
of  sale,  and  to  re-lmburse  himself  out  of  the 
proceeds  for  his  advances,  and  other  bolonea 

Aftor  the  shipment  and  advance  were  ao 
made,  viz.,  on  the  SOth  of  April.  1833.  M'Gran 
addressed  a  letter  to  the   Uverpool  house,   in 


which,  after  acknowledging  the  receipt  of  let- 
ters of  the  4th  and  Gth  6t  March,  from  them,  he 
added:  "If  yon  have  any  cottons  on  hand 
when  this  reaches  you.  In  which  I  am  interest- 
ed, I  wish  you  to  hold  them  until  you  hear 
from  me  again."  The  Uverpool  house,  in  a 
reply  to  this  letter  on  the  24th  of  Majr,  1833, 
used  the  following  language:  "We  are  in  pos- 
session of  your  esteemed  favor  of  the  20th  ulti- 
mo, and  your  wishes  In  respect  to  the  cotton 
we  now  hold  on  your  account  are  noted  accord- 
ingly." At  thia  time  by  advices  received  from 
other  correspondents,  the  Uverpool  bonsa 
were  in  possession  of  information  that,  at  least 
as  early  as  the  Sth  of  April,  1833,  M'Gran  hoi 
failed  in  business. 

On  the  22nd  of  July,  1833.    M'Gran  wrote  a 

letter  to  the  Uverpool  house,  acknowledging 
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tbe  recdpt  of  tteir  letter  of  the  24th  of  May, 
in  whicb  he  eaTa;  '^  have  jour  favor  of  the 
3Ut  (Z4th)  of  May,  and  note  the  contents.  You 
wIU  please  lell  uty  two  hundred  balee  of  cotton 
■oon  after  the  receipt  of  thia,  unless  you  are  of 
opinion  you  can  do  better  bj  holding  a  little 
longer."  Thia  letter  waa  received  by  the  Uv- 
erpool  house  on  or  about  the  2Sd  day  of  An- 
guat,  1S33. 

On  tha  7th  of  June,  1S3S,  the  Liverpool 
bouM  informed  ITOran  of  the  sale  of  the  cot- 
ton;  and  In  a  letter  tuder  date  of  the  SOth  of 
July,  1633,  in  reply  thereto,  M'Gran  expressed 
hia  surprise  at  the  sale,  and  added:  1  bee 
leave  to  refer  you  to  my  letter  of  the  SOth  of 
April  last,  the  receipt  of  which  you  have  ac- 
knowledged, instructing  yon  not  to  sell  any 
cottons  yon  had  on  hand,  in  which  I  am  inter- 
sated  until  you  heard  from  me  again.  Why 
did  you  sacrifice  my  cottons,  as  the  draft  drawn 
by  Brown  Brothers  1  Companv  at  sixty  days 
on  account  of  these  oottona,  could  not  have  been 
accepted  more  than  a  day  or  two  before,  as  it 
went  forward  by  the  packet  of  the  8fh  of  May? 
Thersfore,  you  had  sixty  days  before  you  had 
any  money  to  pay  for  ma.''  And  after  some 
other  remarks  in  the  style  of  complaint,  he 
adds:  "Yon  will  please  take  notice  that  I  do 
not  recognize  the  sale,  and  do  not  consider  yon 
authorized  to  sell  the  cotton  before  the  time 
the  draft  drawn  on  you  by  Brown  Brothers  & 
Company  against  this  cotton  falls  due.  If  the 
price  is  higher  on  that  day  than  the  day  you 
•old  It,  I  will  expect  you  to  allow  the  differ- 
ence; and  If  it  is  lower,  I  will  be  prepared  to 
ay  you  any  balance  I  may  owe  you."  To  this 
ter  the  Liverpool  house  replied  by  a  letter 
dated  the  4th  of  Septomber,  1833,  In  which  they 
vindicated  their  conduct,  and  among  oUier 
things,  said:  '^e  beg  yon  to  bear  In  mind  that 
there  waa  a  balance  due  us  from  yon,  on  joint 
tranaaction  from  Mr.  Clarke;  that  the  two  bun- 
491*]  dred  'bales  in  question  were  sold  after 
the  market  had  advanced  one  half  penny  per 
ponnd,  and  that  it  barely  squares  the  account. 
Voa  had,  unfortunately,  been  obliged  to  stop 
pttjBwnt.  Wa  had  the  opportunity  of  paying 
ooraelves  by  selling  your  cotton  in  a  brisk 
marKet  to  a  profit  oT  ten  per  cent. ;  and  we  ask 
whether  It  was  reasonable,  under  anch  cireum- 
stances,  to  expect  us  to  hold  the  cotton  for  the 
chanM  of  further  profit,  when  the  loss,  if  any, 
waa  cartain  to  fall  on  us,  and  the  profit  not 
likely  to  go  to  yon,  but  to  your  creditors,  as 


ward  ouraelvea  and  our  absent  partners,  with- 
out being  any  advantage  to  you-"  And  after 
soma  other  remarlcB  vindiatlng  their  conduct, 
they  further  sold:  '^e  think  you  must  ad- 
mit that  situated  as  you  then  were  you  could 
■ot  reasonably  have  expected  ns  to  hold  the 
eotton,  without  pointing  out  In  what  manner 
we  ahould  be  indemnifiea  In  event  of  loss  there- 
by. That  Brown  Brothers  &  Company's  draft 
was  not  due,  does  not  alter  the  case.  We  had 
become  responsible  some  months  before  by 
Brown  Brottiers  &  Company's  acceptanoe  of  the 
draft  of  the  shippers." 

Here  the  eorreepondence  between  the  parties 
seems  to  have  oloeed.  The  present  action  waa 
brottght  to  recover  damages  ag^nst  the  Llver- 
poolhouse  for  a  supposed  brewh  af  orders,  and 


of  their  duty  as  factors.  At  the  trial  there  waa 
an  account  current  between  the  parties,  and 
other  evidence  before  the  jury;  the  whole  evi- 
dence In  the  case,  however,  was  Introduced  by 
M'Qran.  Among  other  queations  before  the 
jury  were  the  following:  whether  the  advance 
made  by  the  New  York  house  woe,  in  cHaet, 
an  advance  by  the  Liverpool  house,  either  as 
agents,  or  as  partners  in  the  latter;  whether 
there  was  any  balance  due  to  the  Liverpool 
house  upon  the  former  transactions;  whether 
M'Gran  was  insolvent  or  not,  according  to  the 
advices  received  by  the  Liverpool  house;  and 
whether,  under  the  circumstances  disclosed  in 
the  evidence,  tbe  Uverpool  house  had  a  right 
to  sell  the  two  hundred  bales  of  cotton  for  their 
re-imburseraent,  notwithstanding  tbe  wishes  or 
orders  contained  In  the  letter  of  the  SOth  af 
April. 

The  jury  at  the  trial  found  a  verdict  for  the 
plaintiff  (M'Gran),  for  four  thousand  nine  hun- 
dred and  seventy-eight  dollars  and  fifty-seven 
cents,  under  certain  instructions  given  by  the 
court,  upon  which  verdict  judgment  was  ac- 
cordingly rendered;  and  a  bill  of  ezceptiOBs 
having  been  taken  by  the  original  defendants, 
the  cause  now  comes  before  us  for  j-  '-'- 


The  counsel  for  tbe  defendants  asked  the 
court  to  instruct  the  jury,  1.  That  tbe  advance 
by  the  house  of  Brown,  In  New  York,  waa,  In 
effect,  an  advance  by  the  house  in  Liverpool; 
and  after  the  advance  so  made,  the  shipper  had 
no  right  to  alter  the  insbuctions  which  were 
given  at  the  time  of  sneh  advance.  S.  That  the 
honse  in  liverpool  having  advanced  so  large  an 
amount  on  this  cotton,  having  a  previous  un- 
settled claim  against  the  aUpper,  and  tba 
'shipper  having  afterwards  and  before  T'dtS 
the  sale  of  the  cotton,  become  insolvent,  the 
house  In  liverpool  hod  a  right  to  sell  for  their 
re-imbuTsement,  notwithstanding  the  subse- 
quent orders  of  the  shipper. 

The  court  refused  to  give  these  tnetructions; 
and,  In  our  judgment,  with  great  propriety,  as 
each  of  them  involved  matters  of  fact  in  eon- 
troversy  before  the  jury  upon  which  it  was  ex- 
olnalvely  their  province  to  decide.  If  the  de- 
fendants meant  to  draw  from  the  court  an  opin- 
ion in  point  of  law  upon  the  assumed  facts,  the 
proper  mode  would  bave  been  to  have  asked 
the  court  to  instruct  the  jury  that  if  they  found 
the  facts  to  be  as  thus  assumed,  then  that  the 
law  was  as  those  instructions  stated. 

The  court  then  proceeded  to  Instruct  the  jQiy 
that  it  they  found  from  the  evidence  in  the 
cause  that  the  plaintiff  had  given  instructioiM 
to  the  defendants,  by  his  letter  of  the  20th  of 
April,  1833,  not  to  sell  any  oottons  which  the 
defendants  might  have  on  band  when  that  let- 
ter reached  them,  in  wlich  the  plsdntiff  was  in 
terested,  until  the  defendants  neard  from  hinr 
again;  and  that  such  instructions  were  received 
and  recognized  by  the  defendants,  by  the  evi- 
dence In  tbe  causa,  and  particularly  by  a  letter 
given  in  evidence  as  one  from  the  defendants 
to  theitlaintiff,  dated  the  &4th  of  May,  1633,  in 
reply  to  tbe  plaintiff's  letter  to  them  of  the 
20th  of  April,  1S33,  that  then  the  defendants 
were  not  justifiable  In  law  in  the  sale  of  the  3d 
of  Jnne,  1833,  on  account  of  the  defendants  hav- 
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Company'*  draft  for  ods  thousand  el^ht  him- 
dred  and  seveiitj-one  pounds  and  ninepence, 
dated  the  7th  of  May,  1833,  at  sixty  days'  sight. 

It  is  observable  that  this  Instruction  is  given 
in  absolute  terms,  without  reference  to  any 
other  facts  in  the  eatue  which  might  be  found 
by  the  jury  upon  the  evidence  Iwfore  themi  and 
therefore  must  be  deemed  to  apply  to  every 
posture  of  the  facts  which  the  evidence  might 
warrant.  It  must,  therefore,  be  deemed  to  ap- 
ply to  the  case,  although  the  advauce  was  orig- 
inally made  by  the  New  York  house  for  and  on 
account  of  the  Liverpool  house,  as  agents  or 
partners  thereof;  or  the  Liverpool  house  had 
entered  into  engagements  prior  to  the  advance, 
to  become  responsible  for  the  re-imbursement 
thereof  to  the  New  York  house,  in  the  manner 
stated  In  the  evidence;  and  althouah  the  plain- 
tiff was,  before  the  writing  of  the  Tetten,  actu- 
ally inaotvent,  and  had  failed  in  business,  and 
that  fact  was  known  to  the  defendants. 

(^e  objection  taken  to  this  inEitructlon  is 
tliat  It  leaves  to  the  jury  the  construction  of 
the  language  of  the  letters  of  the  20th  of  April 
and  Mth  of  May.  It  is  certainly  true,  as  a 
^neral  rule,  that  the  interpretation  of  written 
instruments  properly  belongs  to  the  court,  and 
not  to  the  jury.  But  there  certainly  are  eases 
in  which,  from  the  different  senses  of  the  words 
used,  or  their  obscure  and  indeterminate  refer- 
ence to  unexplained  circumstances,  the  true  in- 
terpretation of  the  language  may  be  left  to  the 
conslderatloii  of  the  jury  for  the  purpose  of 
carrying  into  effect  the  real  intention  of  the 
parties.  This  is  especially  applicable  to  cases 
494*]  of  commercial  correspondence,  'where 
the  real  objects,  and  intentions,  and  agreements 
of  the  parties  are  often  to  be  arrived  at  only  by 
allusions  to  circumstances  which  are  but  im- 
perfectly developed.  The  present  case  suffi- 
ciently illustrates  the  distinction.  H'Oran,  in 
the  letter  of  the  20th  of  April,  says  that  be 
wishes  the  defendants  to  hold  any  cottons  on 
hand  until  they  hear  from  him  again.  Now, 
this  language,  certainly,  ordinarily  imports 
only  a  desira,  and  not  an  order;  and  yet  there 
can  be  no  reasonable  doubt  that  under  partieu- 
lar  circumstances  a  wish  expressed  by  a  eon- 
signor  to  a  factor  may  amount  to  a  positive 
command.  So,  In  the  reply  of  the  24th  of  May, 
the  defendants  say,  "your  wishes  in  respect  to 
the  cotton  we  now  hold  on  your  account,  are 
noted  accordingly." 

Here,  again,  the  point  is  open,  whether  the 
language  imports  that  the  defendants  construed 
the  wishcB  of  the  plaintiff  to  be  limply  a  strong 
Impression  of  desire  or  opinion,  or  a  positive 
order;  and  also,  whether  the  words  "noted  ac- 
cordingly" import  that  the  defendants  took 
notice  thereof,  or  took  notice  of,  and  assented 
to  obey,  the  wishes  or  order  of  the  plaintitf. 
The  language  is  susceptible  of  either  hiterpre- 
tatlon,  according  to  circumstances.  If  the 
ease  bad  been  one  of  simple  consignment,  with- 
out any  Interest  in  the  consignee,  or  any  ad- 
*anoe  or  llahilitv  incurred  on  aoconnt  thereof, 
the  wishes  might  fairly  be  presumed  to  be 
orders;  and  the  noting  the  wisnes,  accordingly, 
an  assent  to  follow  them.  But  very  different 
considerations  might  apply  where  the  consign- 
ment should  be,  as  the  present  is,  one  clothed 


think,  therefore,  that  this  objection  la  not,  un- 
der the  circumstance 8  of  the  case,  maintaiiiaUla 
It  vruuld  be  quite  another  question  whetbcr 
the  court  mi^ht  not  in  its  discretion  liave  as- 
sumed upon  Itself  the  right  and  duty  of  con- 
struing these  Utters.  There  is  no  novelty  in 
this  doctrine.  It  will  be  found  recogni/.cd  In 
Elkins  v.  Mackllsh,  Ambler  Rep.  184,  m5,  Lu- 
cas v.  Groning,  7  Taunt.  Rep.  1B4,  and  Bees 
V.  Warwick,  2  Bam.  &.  Aid.  113,  115. 

But  the  main  objection  to  the  instruction  la 
of  a  more  broad  and  comprehensive  character. 
The  instruction  In  effect  decides  that  in  the 
case  of  a  general  consignment  of  ^oods  to  a 
factor  for  sale,  in  the  exercise  of  his  own  dis- 
cretion sa  to  the  time  snd  manner  of  sale,  ths 
consignor  has  a  right,  by  subsequent  orders,  to 
suspend  or  postpone  the  tale  at  liis  pleasure; 
notwithstanding  the  factor  has,  in  considera- 
tion of  such  general  consignment,  already  made 
advances,  or  incurred  liabilities  for  the  con- 
signor, at  his  request,  trusting  to  the  fund  for 
his  due  re-imburnement.  We  are  of  opinion 
that  this  doctrine  is  not  maintainable  in  point 
of  law.  We  understand  the  true  doctrine  on 
this  subject  to  be  this;  Wherever  a  consign- 
ment Is  made  to  a  factor  for  sale,  the  consign- 
or baa  a  right,  generally,  to  control  the  sal* 
thereof,  according  to  bis  own  pleasure,  from 
time  to  time,  if  no  advances  have  been  made 
or  liabilities  incurred  on  account  thereof;  and 
the  factor  is  bound  to  obey  his  orders.  This 
arises  from  the  ordinary  relation  of  principal 
and  agent.  If,  however,  the  factor  *makea[*4ftil 
advances,  or  incurs  liabilities  on  account  of  the 
consignment,  by  which  he  acquires  a  special 
property  therein,  then  the  factor  has  a  right 
to  sell  so  much  of  the  consignment  as  may  ba 
necessary  to  re-imburse  such  advances  or  meet 
such  liabilities,  unless  there  is  some  existing 
agreement  between  himself  and  the  consignor, 
whicji  controls  or  varies  this  right.  Thus,  for 
example.  If  contemporaneous  with  the  consign- 
ment and  advances  or  liabilities  there  are  or- 
ders given  by  the  consignor  which  are  assented 
to  by  the  factor,  that  the  goods  shall  not  ba 
sold  until  a  fixed  time,  in  such  a  case  the  con- 
signment is  presumed  to  be  recHved  by  tha 
factor  subject  to  such  orders;  and  he  is  not  at 
liberty  to  sell  the  goods  to  re-imburse  his  ad- 
vances or  liabilities,  until  after  that  time  faaa 
elapsed.  The  same  rule  will  apply  to  orders,  not 
to  sell  below  a  fixed  price;  unless,  indeed,  the 
consignor  shall,  after  due  notice  and  requeat, 
refuse  to  provide  any  other  meaos  to  re-im- 
burse the  factors.  And  In  no  case  will  the  fac- 
tor be  at  liberty  to  sell  the  consignment  con- 
trary to  the  orders  of  the  consignor,  although 
he  has  made  advances,  or  Incurred  liabilities 
thereon,  if  the  consignor  stands  ready,  and  of- 
fera  to  re-imburse  and  discharge  auch  advances 
and  liabilities. 

On  the  other  hand,  where  the  consignment 
Is  made  generally,  without  any  spceiflc  orders 
sa  to  the  time  or  mode  of  sale,  and  the  factor 
makes  advances  or  incurs  liabilities  on  the  foot- 
ing of  such  consignment,  there  the  legal  pre- 
sumption is  that  the  factor  Is  Intended  to  Iw 
elothed  with  the  ordinary  rights  of  factor*  to 
sell  in  the  exercise  of  a  sound  discretion,  at 
such  time  and  in  such  mode  as  the  usage  ol 
trade  and  Us  general  duty  require;  and  to  i*- 
imburse  himself  for  his  advances  snd  liabilities, 
Peters  1«. 


IM*                                                            OSCATUB  V.  Pauldiho.  4SS 

out  of  ttie  promed*  of  the  aale:  «nd  tlie  eon  ble   to  danwgea  under  filce  dwiuuitMOW,  wa 

■ignor  h*B  no  right,  hj  aoT  subsequent  orders  think  that  it  cuinot  be  nuinto^ed. 

given  after  tdvuices  have  Wn  made  or  liabill  Suppoting  the  aale  made  bj  the  defendant* 

tiea  incurred  by  the  factor,  to  snspeiid  or  eon  on  the  3d  of  June  to  have  been  tortlcus,  and  la 

trol  this  right  of  sale,  eroept  so  far  as  rupeeti  violation  of  ordera,  the  plaintiff  had  hla  eloe- 

the  sniplUB  of  the  oonsignment,  not  Moessar]  tion  either  to  claim  damage*  for  the  value  of 

for  the  re-imborsement  of  m^  advances  01  the  cotton  on  that  daj,  as  a  ease  of  fortius 

liabilities.    Of  course,  this  right  of  the  faeto)  conversion,  or  lor  the  value  of  the  cotton  on 

to  sell  to  re-fmborse  himself  for  hfs  advanoei  the  Z3d  of  August  foUowiDg,  when  the  letter  of 

and  liabllitiea,  applies  with  stronger  foree  U  the  plaintiff  of  the  22d  of  July  was  received, 

case*  where  the  eonttgnor    Is    insolvent,    anc  wfaico  sutboriied  a  sale.    If  the  price  of  ootton 

where,  therefore,  the  oonsignment  oonatitntet  waa  higher  on  that  da;  than  at  any  intermedl- 

the  only  fund  for  Indemnity.  ate  period,  be  was  entitled  to  the  benefit  there- 

Sneh,    then,    being    the    relative    rights    anj  of.     If,  on  the  other  band,  the  price  was  then 

duties  of  the  parties,  we  are  of  opinion  that  tht  lower,  he  could  not  justly  be  said  to  be  damnl* 

Initruction  given  to  the  Jury  by  the  learned  fled  to  any  extent  bevond  what  he  would  loaa 

f'ndge  in  the  Circuit  Court  is  not  maintainsblt  by  the  difference  of  tne  price  of  cotton  on  the 

D  point  of  law.    The  conBignment  was  genera:  3d  of  Jiuiai  and  the  price  on  the  23d  of  An- 

to  the  Liverpool  house,  for  sale;  the  advance)  gust. 

and  liabilities  were  contemporaneous  with  thi  For  these   reasons,  we  are  of  opinion   that 

consignment;    there  were  no  con  tempo  raneou!  both   the   instructions    given    by    the    Circolt 

orders  limiting  or  qnslifying  the  |;;«neral  righti  Court  to  the  jury  wen  erroneous;  and  theit- 

of   the   factors  resulting    from    these    cireum-  fore  the  Judgment  ou^ht  to  be  reversed,  and 

stances;    the    consignor,    subseq^uently,   eitbei  the  eauM  remanded,  with  Instructions  to  that 

failed   in    business,    or    was    believed   to    have  court  to  award  a  venire  facias  de  novo. 

faDed;    the   wishes  subsequently  expressed  bj  .,      ,    „       „                ,.,,.,«.._ 

the  letter  of  the  20th  of  April,  even  sdmitting  Mr-  Jnstioe  Wayne  and  Mr.  Jnsttee  Catni 

them  to  have  the  force  of  orders,  were  nnae-  dissented, 

companied  with  any  other  means  of  indemnity,  , 
or  even  with  any  offer  of  re-imburseraent  el 

the  •dvsii^s  or  lisbilities.    Unles.,  then,  upon  -guBAN  DECATUR,  Plaintiff  in   Error  [*4»1 

the  eatsblitned  principles  of  law,  the  oonsinioi  y. 

4VS*1  had  a  'clear  nsht  to  control  the  sale  of     t  luifa  b-    mirr  nmn    0 •._  _(>k.  »-._ 

th.  ^.:~.— .f   K-  .--  .»j».  _Li.k  k.  _t..ht  JAMES  K.  PAULDINO,  Secretary  of  the  Navy, 

Uie  oonsignment,  by  any  orders  which  he  might  Defendant  in  Error, 

_„ -  , -refuaal  by  Circuit  JaL„. 

of   opinion  he  had   not),  the  Instmetlon   was  trict   of    Columbia    to    grant,    oommandlng 
Secretary  of  the  Navy  to  do  an  aot  brolviag 


We  have  not  thought  it  necessary  to  enter  exercise  of  judgment. 

rany  general  ewminatlon  of  *»>«  Authori-  Qn  the  Bd  of  H.reb,  IBBT.  Conpesi  passed  an 

which    support   the   doctrines  which  have  ActEtTlUKtothewldowof  any  oIBcct  who  had  died 

bem  thus  stated   by  ns.     But  the  opinion  of  in  the  navsl  servlcs  of  the  United  State*  antborltr 

lord  Chief  Justice  Gibb*,  In  Pothonler  v.  Daw-  T  jMslon^faadj^s«th. 

•on,  1  Holt's  Sep.  383,  and  the  opinions  of  the  U,,  (ict*  rft'ntl"!  th* 

rdBc*  In  Graham  v.  Dyster,  fl  Maule  &  Belw.  o  tb*  let  dar  ot  7aBDanj 

4,  B.  will  be  found  fully  to  recognije  some  *  "^iSSSL^*L,'iSS^, 

i    .i     ,     J. .     ._!        ^                 "^  Mrs.   Decatur,  wloow   *■ 

rf   the  leading  principles.  ,  ,  pension  H  he  yeais^ 

Another  instruction  was  given  by  the  eonrt  fund,  and  In  confomllr 

to  the  jury  unon  the  question  of  damages,  sup-  aplSs.'hiB  m'SSSfS 

po»hi(t  the   Uverpoo!   house    by   the  sale    had  commodore  Decstat  to  thS  mAi  jSS  "iSM :  oi 

Tiolatcd  their  proper  duty.    It  was,  thst  If  the  sTrearSfes  to  be  vested  In  trust  for  her  br  the  Sec- 


tary found  from  the  evidence  in  the  cause  that  retarj  of  the  Tressurv,     "rae  Hoilad  an 

\lttn,.,  »a»  ••)]{..«  tnr  •  k;«ti..-  .,^»  fFnn.  fh>  V.  Under  tbs  Act  of  !d  Msrcb.  1887,  were  paid 

wttons  were  selling  for  a  higher  price  from  the  JJ-*^    D^ator  on  her  spplicstlon  to  iir.  DI<Ser- 

Jd  of  June.  IS33.  when  the  drsft  was  scoepted,  mb,  the  Secretarv  of  the  Nsvr.  under  ■  protert  Iv 

snd  when  the  cotton  was  sold,  until  the  time  !>*'.  that  by  reeelTtDg  the  sime  she  Old  not  prejn- 

•JlTi.'^.t  "'■'■.'''"*  ."'fu'"**""'  *"•*  !?':"''•;  £^''Bh.'«pllrt?rth^^8e^.a.^"  fheNSvTf™ 

UM  if  the  evidence  In  the  cause  ascertain  at  she  pension  sod  arresn,  under  the  resolution,  which 

sir    time   before    the    maturity    of    the   draft,  ivere  refused  by  him.     Afterwards,  she  applied  to 

»l»t    snch  higher  price  wss.  and  that  the  cot-  ^ff^'f'^'55;  wiV^fSTtli  15Ji5i?*s™°s'JU25; 

Ion  belonging  to  the  plaintiff  could  have  been  unic?  ware  refnsed'by  blm.    tK  Circuit  Court  ot 

Mid     for  snch   higher   price,  then  the   plaintiff  the  Connb  of  WsahlDctoa,  In  the  District  of  Co- 

■M  entitled  to  recover  from  the  defendants  the  I"""!)  JE?w?.S*  E^'i;A^;2''ifi™°?-"JS'»^!r*It 

Jim ,         J      L  ..  .1.  t         ...  1.  Mrv  of  the  Navv,  commandlDv  Dim  to  pav  the  ap- 

dWermwe  in  price  between  the  sum  for  which  r,,^  „a  to  allow  the  pension  nnder  the  resoln- 

(he  defendants  sold  the  cotton,  and  the  sum  at  tlon  of  Hareh  Sd,  1S87.     Held,  that  the  Jr' 


«*I«li  it  might  have  been  sold  before  or  at  the  ".'•'•,fc^'!!?"„9<|SIlJf,»  ~S?**i,„„^  --.,_  „ 

B»t,__.._  _r  .,.,   1 ,4.      mt:.   1 I ^1 „.  In  the  esse  ot  Kenaall  v.  The  united  Btates,  IS 

f*\*»  rity  of  the  draft.     This  instruction  wss  p,ters.  027,  It  w»s  decided  bv  Ibe  Bnpreme  Court 

donbt-.teas   frsmed   upon   the    ground   that   this  ihst  the  Cirmlt  Court  of  Wasblngtoa  Coon^  tor 


•"     the  claim  of  damages  which  the  plaintiff  ■"«  pistrlci  or  coinmoi.  dss  ine  po 

^■-ted  by  his  letter  of  the  30th  of  July,  1833.  ^^^Slogbya  to  dJ  a  mlDl«teH»rsct":           """^ 

°*lt     m»  that  letter  was  not  assented  to.  or  the  '  in  genrral.  the  oAIfIsI  dullea  of  the  hesd  of  one 

«(■*»  recognised  by  the  defendanls,  this  claim  )f    the    eipcutive    depsrimgnts.    whether    Imposed 

«ol^   in    no   just    sense    be    obligatory    upon  „<^._a,  to  mandamus,  see  w«es»  4  U.^.^. 

»;■«»  I  and,  u  •  general  nil*  of  law,  appllca-  3.  263;  «9  U  od.  Tl.  ».  iSfc. 


ot  tbe  t 


SnPBElIB   CODIT  0 


1  tbe 


■  a(  hla  one> 


rdie  bit  JadEQienl 

KDndlDK  the  law*  and  nwlatloaa  of  CoDgreia,  dd- 
r  wblcn  he  !■  from  time  to  time  required  to  apt. 
It  be  doubts,  be  haa  a  Tlsht  to  call  on  tbe  Attarnej' 
GeDeral  to  aiilat  him  with  hla  conoBel:  tnd  It 
wautd  b«  dllDcult  to  Imagine  whj  a  ]e(al  adilsec 
was  prorlded  bj  law  lor  the  beads  ot  departments. 
a*  well  «a  far  (he  PtealdeDt  ddIcss  their  duties 
•.  .  ._    _. .  --.yj_  |„  ^iiicii  judsment  and 


•t  the  lawi 
itDK  duties  on  the  heads  of  the  eiecatlTe  de- 

ertments,  the  court  certalnlr  would  not  be  bound 
sdopt  tbe  eoDstructlon  glTen  b;  the  head  of  s 
dtpartment  And  If  tber  (opposed  bis  deelaloa  to 
be   wrong:,   tber   would,   ot  ranrBe,   so   pronounce 

their  judgment      But    tbe  Judgment  ot   tbt    ' 

upon  Uie  cODBtrrtrtlOD  of  a  law.  muat  be  give 
case  In  ohlcb  tbv;  bave  Jurisdiction,  and  In 
It  Is  their  dutv  to  Interpret  tbe  act  of  Congr 

Iain  the  ilEbta  of  tbe  parties  In  tbe 

—  - -t  the 

rlea,  oor  revise  his  Judgment  In  anj  case  wl 


Kendalf  il 


— — t  with  the  pertormsni, 

the  ordlnar;  dutlea  of  the  executive  depnrlmi. 

ot  the  government  would  be  productive  of  nolblng 
bat  mischief;  sod  this  power  was  oever  Intended 

Stea  slated  and  decided  In  the  eaae  of 
e  United  atatea,  12  Petera.  610  and 
""  "e  eierclse  of  Jurisdiction  by  the 


I  United  States  for  the  Couutj  of 
Washington,  in  the  District  of  Columbia. 

On  tbe  3d  of  March,  1837,  an  Act  was  passed 
by  Congress,  giving  to  the  widow  of  any  officer 
who  had  died  in  the  naval  service  of  the  United 
States,  out  of  the  navy  pension  fund,  half  the 
monthly  pay  to  which  the  deceased  officer  had 
been  entitled  to  receive  under  the  laws  tn  force 
on  the  let  day  of  January,  1S3S;  the  half  pay 
tn  commence  from  the  death  of  such  officer: 
the  pension  so  allowed  to  eease  on  the  intra- 
marriage  or  death  of  the  widow,  etc. 

On  tbe  Mme  3d  of  Uarch,  1B3T,  ft  nsolntlon 
was  passed  by  Congress   "granting  »  pen 


Susan  Decatur  be  paJd  from  the  nftvy  pension 
fund,  a  pension  for  flye  yean,  commencing 
from  tbe  90th  June,  1S34,  m  conformity  with 
the  provisions  "of  the  act  eoneemlng  naviil 
pensions  and  the  navy  pension  fund,  passed 
thirtieth  June,  eighteen  hundred  and  thirty- 
four,  and  that  she  be  allowed  from  said  fund 
the  arreftrsses  of  the  half  pay  of  a  pott  cap- 
tain, from  the  death  of  Commodore  Decatur  to 
the  thirtieth  of  June,  eighteen  hundred  and 
thirty-four,  together  with  the  pension  hereby 
allowed  her;  and  that  the  arrearage  of  said 
pension  be  invested  In  the  Secretary  of  tbe 
Treasury  in  triut  for  the  use  of  the  said  Susan 
Decatur;  provided  that  the  said  pension  ahall 
cease  on  the  death  or  marriage  of  the  said 
Su»an  Decatur." 

Under  the  law  of  March  Sd.  1837,  Mrs.  De- 
•atvr  applied  to  Uahlon  Diekerson,  Esq.,  thea 
••0 


C^ 


TBK  United  Staiis.  IMt 

Secretary  of  the  Nary,  and  tmstee  of  the  navy 
pension  fund,  and  received  out  of  the  omtj 
pension  fund  the  whole  amount  of  the  penaion, 
which,  as  the  widow  of  Commodore  Decatur, 
she  waa  entitled  to  by  the  provision*  of  the 
law.  Thia  was  receivnl  by  her  under  a  tmct- 
vation  of  her  rights  under  the  resolution  of  th« 
3d  of  March,  1837;  she  at  the  same  time  olalm- 
ing  the  benefit  of  that  resolution. 

Mr.  Diciterson,  the  Secretary  of  the  Kavy, 
referred  the  question  whether  Mrs.  Decatur 
was  entitled  to  both  pensions,  to  the  Attor- 
ney-General of  the  United  States,  and  he  decid- 
ed that  she  might  make  her  election  to  receive 
either  pension,  out  that  she  was  not  entitled  to 
both.  On  the  retirement  of  Mr.  Diekerson 
from  the  Kav^  Department,  he  was  succeeded 
by  Mr.  Paulding,  the  defendant  in  error.  In 
the  autumn  of  183B,  Mrs.  Decatur  applied  to 
Mr.  Paulding,  requiring  him,  as  the  trustee  of 
the  navy  pension  fund,  to  pay  tbe  sum  claimed 
to  be  due  to  her  under  the  resolution  of  Con- 
gress of  March  3d,  1837,  stated  in  an  amended 
petition  filed  in  the  Circuit  Court  to  be  eighteen 
thousand  five  hundred  and  ninety-seven  dol- 
lars, with  interest  on  the  same.  It  was  stated 
that  there  were  ample  funds,  and  money  of  the 
navy  pension  fund,  to  pay  the  amount  claimed- 

Tbe  Secretary  of  the  Navy  refused  to  com- 
with  this  demand;  and  on  the  Zfith  Novem- 
.— ,  1337,  Mrs.  Decatur  applied  by  petition  to 
he  Circuit  Court  of  the  County  of  Washing- 
ton, setting  forth  all  *tbe  circumstances  [*499 
of  the  case,  and  aslcin^  from  the  court  a  writ 
of  mandamus,  "to  be  directed  to  the  said  James 
K.  Paulding,  Secretary  of  the  Navy  of  th« 
United  States,  commanding  him,  that  he  sball 
fully  comply  with,  obey,  and  execute,  the  afore- 
said resolution  of  Congress,  of  the  3d  of  March, 
1837,  by  paying  to  your  petitioner  and  to  the 
Secretary  of  the  Treasury,  in  manner  and  form 
as  said  act  or  resolution  provides,  or  as  your 
honors  shall  think  proper,  the  full  and  entire 
amount  of  the  aforesaid  sum  or  sums  of 
money,  with  interest  thereon,  or  such  part  or 
portion  thereof  as  your  honors  may  direct." 

The  Circuit  Court  granted  a  rule  on  the  Sec- 
retary of  the  Navy  to  show  cause  why  tbe  writ 
of  mandamus,  as  prayed  for,  should  not  be  is- 
sued; and  to  thia  rule  the  Secretary  made  Uie 
following  return: 
"To  the  Honourable  the  judges  of  tlie  <Srcnit 

Court  of  tbe  District  of  Columbia  for  Wash- 
ington County. 

"The  undersianed,  James  K.  Paulding,  Sec- 
retary of  the  Navy  of  the  United  States,  re- 
spectfully states: 

That  he  hath  been  served  with  notice  ot 
an  order  or  rule  from  this  honourable  eourt, 
requiring  him  to  show  cause  why  a  writ  of 
mandamus  should  not  be  issued  from  the  said 
court,  directed  to  him  as  Secretary  of  the  Navy 
of  the  United  States,  upon  the  petition  of  Ura. 
Susan  Decatur,  commanding  him  to  pay  cer- 
tain sums  of  money  out  of  tbe  navy  pension 
fund,  claimed  by  said  petitioner  to  be  due  to 
her  under  a  certain  resolution  of  Congress  re- 
ferred to  In  the  aforesaid  petition. 

"The  tmdersigned   considers   it  hie  duty,   in 
the  first  place,  to  protest  against  the  jurisdic- 
''""•  of  tbe  Circuit  Court  invoked  on  this  eocft- 
for_the  following  reason*; 
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tha  Uiilt«d  SUtes,  he  h  not  rabjeet,  in  the  db 
cbarge  of  the  dntleB  of  his  offlee  by  the  Conatl- 
tation  uid  laws  of  the  United  States,  to  the 
coDtrol,  niper*ision,  and  direction  of  the  uid 

"20,  Becaiue,  u  aueh  Secretary,  he  Is  bj 
law  constituted  the  trustee  of  the  narj  pension 
fund,  and  it  is  made  hit  duty,  *m  suut,  to  re- 
ceive applications  for  pensions,  and  to  grant 
the  same  according  to  the  terms  of  the  acts  of 
Conges*  in  such  case*  provided.'  He  la  also 
required  to  cause  books  to  be  opened,  and  reg- 
nlar  accounts  to  be  kept,  showing  the  oondi- 
tfon  of  the  nary  and  privateer  pension  funds, 
the  receipt*  and  expenditures  thereof,  the 
names  of  the  jMnsionen,  and  the  dates  and 
amount  of  their  respective  pensions,  with  a 
■tatement  of  the  aet  or  acts  of  Congress  under 
which  the  same  may  he  granted;  and  he  shall 
annually  report  to  Cottgress  an  abstract  show- 
ing the  condition  of  these  funds  in  all  these 
M^ieulars,  and  the  receipts  and  expenditures 
during  the  year;  and  there  la  ao  taw  aathoHi- 
Ing  the  Circuit  Court  of  this  district  to  eontrol 
and  direct  bim  in  the  discharge  of  these  duties. 

"Sd.  Because  such  jurisdicMon  in  this  court 
would,  if  assumed,  operate  as  such  an  interfer- 
S0O*]ence  with  the  disdukrge  of  the  official 'du- 
ties of  the  undersigned,  as  to  make  it  impossi- 
ble for  him  to  perform  them  as  required  and 
intended,  and  would  transfer  to  the  said  court 
the  discharge  of  the  said  duties,  and  the  whole 
iDBttagement  and  disposition  of  Uie  said  fund, 
and  subject  all  applicants  for  pensions  to  the 
delay,  expense,  and  embarrassments  of  legal 
controversies  as  to  their  rights,  and  to  a  sua- 

Cnsion  of  the  provisions  to  which  they  might 
eutltled  under  the  laws,  till  these  eontrover- 
aies  were  jndiefally  decided. 

''4th.  Because  such  a  Jurisdiction  In  the  Cir- 
cuit Court  would  make  the  United  States 
auable  in  that  court;  and  subject  the  money  of 
the  United  States,  In  the  Treasury  of  the 
United  States,  to  be  taken  therefrom  by  the 
Judgments  of  s^d  court. 

"fith.  Became,  If  the  Circuit  Court  assumes 
the  jurisdiction  of  compelling  the  Secretary  of 
the  Navy,  or  the  heed  of  any  other  depart- 
ment, to  revise  and  reverse  the  decisions  that 


from  the  discharge  of  their  immediate  snd  most 
urgent  public  duties,  and  made  to  apply  their 
time  and  attention,  and  that  of  their  clerks  in 
tfae  departments,  in  an  endless  review  and  re- 
consideration of  antiquated  claims  aud  settled 
questions,  to  the  delay  and  hinderance  of  meas- 
nres  of  vital  importance  to  the  national  welfare , 
and  safety." 

For  these  and  other  reasons  which  he 
tniata  will  be  obviona,  on  further  considera- 
tion, to  the  conrt,  he  respectfully  objeets  to  the 
JarisdletioB  assumed  in  this  case;  and  will  now 
proceed,  under  such  protest,  to  show  cause  why 
the  mandamus  prayed  for  should  not  be  la- 

"Tbe  undersigned  wss  somewhat  surprised 
to  see  it  stated  in  the  petition  of  the  relatrix, 
that  'he  had  been  often  requested  by  her  to 
pay  the  two  several  *nnu  of  money  stated  in 
Ibe  petition,  amoonting  to  the  aggregate  sum 
rf  twenty-three  thousand  four  hundr«i  and 
twenty-two  dollan  and  tweatv-Bve  cents:'  and 
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that  be  had  refused  so  to  do;  and  that  %•  pra- 
t«nded  to  say  that  the  petitioner  waa  not  enti- 
tled to  the  same,  or  any  part  thereof.'  The  un- 
dersigned has  no  recollection  of  ever  having 
refused  the  payment  of  any  sum,  or  any  sums 
of  money  demanded  in  behalf  of  Mrs.  Decatur, 
except  M  far  as  this  may  have  been  inferred 
from  bis  declining  to  reconsider  her  claim  on 
grounds  which  he  will  now  proceed  to  state. 

"Sometime  In  September,  1S38,  the  under- 
signed received  a  communication  from  the  coun- 
sel of  Mrs.  Decatur,  informing  him  that  they 
had  examined  the  documents  connected  with 
her  claims,  and  the  opinion  of  the  late  Attor- 
ney-Oeneral,  Mr.  Butler,  upon  the  strength  of 
whioh  the  claim  appeared  to  have  been  disal- 


was  not  warranted  by  law. 

"A  reoousideration  of  tjie  case  waa  than 
asked  of  the  undersigned,  'if  he  felt  himsif  at 
liberty  to  revise  the  decjeion  of  bis  predecessor.' 
And  if  this  could  not  be  complied  witit,  he 
was  then  asked  "to  give  such  instnic-  [*K01 
tions  to  the  district  attorney  as  will  enable  him 
to  concur  with  them  In  bringing  the  subject 
before  a  competent  tribunal,  in  order  to  ob* 
tain  a  judicial  decision  upon  the  caaa.'  To 
this  application  the  undersigned  replied,  that 
the  claim  having  been  examined  and  decided 
by  his  predecessor,  in  conformity  with  tha 
opinion  of  the  late  Attorney -General,  he  did 
not  feel  himself  authorized  to  disturb  that  de- 
cision, aa  no  new  facts  had  been  adduced  to 
call  for  a  re -examination.'  And  further,  that 
he  also  declined  the  second  proposition  of  the 
counsel;  "being  unwilling  to  give  a  precedent, 
which,  if  once  established,  will  place  every 
executive  officer  of  the  government  in  the  at- 
titude of  a  defendant,  in  all  cases  where  indl- 
vidiuils  are  dissatisfied  with  his  decisions.' 

"After  this  reply,  no  further  applicatiou  was 
made  to  the  undersigned;  but  In  February  last, 
a  memorial  was  presented  to  the  President  of 
the  United  States  In  behalf  of  the  claimant,  by 
her  counsel.  In  which  a  reconsideration  of  the 
case  and  his  interference  were  requested,  and 
that  'if  he  should  be  of  opinion  that  the  claim 
was  lawful  and  proper  to  be  allowed,  that  ha 
would  direct  the  Set^tary  of  the  Navy  to  exe- 
cute the  resolution  In  favor  of  the  claimant 
without  further  delay.'  In  this  memorial  the 
opinion  of  the  late  Attorney -General,  and  tha 


tary  of  the  iiavy,  and  a^in  rejected,  not  upon 
a  consideration  of  its  merits,  but  because  it  had 
been  before  acted  upon  and  denied,  aud  no  new 
matter  shown  upon  the  new  application.' 

"On  this  memorial  the  President  dedded 
that  "he  did  not  And  in  the  papers  submitted 
to  him,  sufficient  to  justify  the  interTerence 
asked  for;'  and  of  this  the  oonnsel  t<x  tha 
claimant  was  Informed. 

TThe  undersigned  bas  been  thns  particular, 
for  the  puipose  of  showing  distinctly  the  nature 
of  the  appneatioo  and  its  refusal.  He  desires 
It  shoula  be  seen  that  he  niaeed  this  refusal 
solely  upon  the  ground  that  nis  predecessor  had 
decided  It,  after  a  full  oonsideratlon,  and  aftei 
calling  for  the  offldal  opinion  of  the  Attomey- 
Qeneral,  and  that  no  new  facta  were  adduced 
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to  antborke  Uu  to  reeonalder  It;  uid  he  i»- 
■faw  now  tlut  thli  ahaU  be  aouidarea  \tj  the 
flonrt  *■  m.  dlatlnet  ground  of  objaotion  to  the 
relief  now  pntjed  for. 

"Ha  prewunee  that  even  if  the  etnirt  ebeEl 
decide  tut  It  poiaeaaei  the  luriediction  clsimod, 
It  will  not  eondder  that  it  i*  bound  to  exeroise 
it  in  >D  eaiet,  and  nnder  all  cireumatanceai 
uid  that  after  a  claim  haa  been  heard  and  re- 

i'ected  by  the  offleer  authorised  to  decide  upan 
t,  It  atlll  remains  in  the  power  of  the  claimant 
to  eall  it  up,  and  compel  a  recoDsideration  of 
H  from  every  BuccegsiTe  officer  who  may  be 
■nbeequently  appointed  in  the  place  of  the 
offlcar  making  tbe  decision.  It  la  obvious  that 
K  each  a  conrae  i*  allowed,  there  can  be  no 
aneh  thin^  aa  the  final  decision  of  a  contro- 
verted claim. 

"The  executive  otBcen  must  always  con- 
501*]  tinue  to  cxmaider  It  as  an  'open  claim, 
and  tlie  funds  of  the  government,  at  stilt 
liable  to  its  demands.  Nor  is  it  possible  for  the 
aflalra  of  the  oovernment  to  b«  properly  ad- 
Bdnlstered,  If  tie  executive  offlcers,  instead  of 
devoting  themselvea  to  the  discharge  of  the 
dntles  brought  before  them;  and  which  are 
abundantly  sufficient  to  occupy  all  their  time 
and  attention;  are  to  be  called  upon  to  go  back 
to  the  times  of  their  predecessors,  and  deter- 
mine whether  they  have  properly  discharged  the 
dutiea  they  were  reauired  to  execute. 

"These  considerations,  and  an  experience  of 
the  ImpoBsibllity  of  thus  eondnetlng  the  pub- 
Ue  busineia  oommitted  to  them,  have  long  since 
obliged  all  the  exeoutive  departments,  under 
every  admlniatration,  with  the  sanction,  as  the 
imderslj^ed  believe*,  of  several  sueeeesiTe  at- 
toneys-geDeral,  to  adopt  the  rule  that  no  claim 
once  fully  heard  and  rejected  by  the  competent 
ofBcer  can  b«  considered  open  to  the  review 
and  reconsideration  of  the  successor  to  such  of- 
llcer,  unless  new  matter  can  be  shown  to  Justi- 
fy such  re -examination. 

"It  Is  evidently  aa  Important  to  the  publia 
loteresta,  if  the  courts  sbaU  be  considered  as 
Inveated  with  the  jurisdiction  claimed  on  this 
eoeasioa,  that  the;  should  reelect  this  rule. 

"The  inconveniences  resulting  from  disre- 
garding It  by  the  courts  in  the  eierdse  of  such 
a  jurisdiction  are  the  same.  The  same  un- 
settled itato  of  controverted  elaimi,  the  same 
ttncertaluty  as  to  the  national  funds,  kept  open 
to  rejected  demands,  which  may  interfere  with 
the  rights  of  other  claimants  and  with  the  pub- 
Ue  intereets,  and  the  same  misemployment  of 
the  time  and  attentkm  of  the  public  officers  to 
easea  already  decided  by  their  predecessors, 
most  omitinaally  occur;  for,  although  the  de- 
sjaioa  is  «ltimately  made  by  the  court,  yet  the 
officer  to  whom  the  command  Is  to  be  directed 
must  examine  the  ease  and  everything  con- 
nected with  it,  so  as  to  preeent  It  to  the  oon- 
sideratlon  of  the  eourt.  Indeed,  much  more  of 
Us  time  and  attention  may  be  withdrawn 
from  the  Immediate  dutiee  of  his  station,  by 
fab  being  called  to  answer  before  a  judicial 
tribunal  on  anch  oecaaions,  and  make  that  de- 
fense against  the  proceedings  which  he  may 
feel  bound  to  do,  than  by  a  reconsideration  of 
the  claim. 

"Uititr  mefa  drcumstanees  It  has  been  here- 

tofoea  tbougbt  naeessaij  by  claimants  whoae 

^mmnd*   &ar«   btma  rejected,  *iid   who   were 


dlssatfslled  with  sueh  rejf^ion,  to  make  their' 
application  to  Congresa;  and  wber 


passed  for  their  allowance,  or  the  accounting 
ofUcerB  have  been  authorized  to  open  and  re- 
consider their  claims.  And  it  appeara  to  the 
undersigned  that  there  would  ot  a  peculiar 
propriety  in  seeking  that  mode  of  redress  In  ra- 
iation  to  the  present  claim,  which  arises  from 
the  circumstance  of  there  being  two  leeis- 
lative  enactments  of  the  same  date,  making 
nearly  similar  provisions  for  the  claimant,  and 
the  question  being  whether  sbe  la  entitled  to 
one  or  both  of  these  'provisions.  The  {'SOS 
decision  of  that  question  by  the  late  Secretary 
of  the  Navy,  and  the  opinion  of  the  Attorney- 
General,  upon  which  it  u  founded,  are  herewith 
presented  to  the  eourt. 

"The  nndersigned  observes  that  a  specifie 
sum  ia  stated  in  the  petition  aa  being  th« 
amount  of  the  pension  claimed.  He  haa  al, 
read^  stated  that  no  sum  was  stated  in  U^^ 
application  made  to  him.  It  appeara  from  t^u 
amount  stated  that  the  petitioner  claima  t^;^ 
onlf  half  the  pay  to  which  the  deceased  v^-^ 
entitled,  but  half  the  pay  and  rations,  or  ^,^ 
and  emoluments. 


'^« 


favor  of  the  petitioner,  a  question  under  ^ 
pension  laws  aa  to  the  construction  of  j^ 
words  "half  the  pay'  and  "half  the  montlj* 
pay,'  in  those  acta  of  Congress.  The  unifon^ 
construction  of  all  these  laws.  In  all  the  di- 
partments  of  the  government,  baa  invaria],]f 
been  such  as  to  confine  the  pension  to  the  ptj 
proper;  the  expression  being  in  ell  these  i^ti 
'pay,'  and  not  pay  and  rations,  or  pay  and 
omotuments.  The  undoraigued  is  not  awtn 
that  any  claimant  of  a  pension  has  ever  balnit 
suggested  a  dilTereDt  construction. 

"In  oonclusion,  he  admits,  in  relation  to  th 
state  of  the  navy  pension  fund,  that  thers  ii  it 
present  a  suflicient  amount  to  pay  the  etaui 
of  the  petitioner.  If  it  was  now  to  be  paii 
What  may  be  its  state  when  the  payment  mij 
be  ordered,  If  it  should  be  ordered,  it  wQl  be 
impossible  for  him  to  state;  inasmuch  ai  it 
will  depend  on  the  number  of  applicants  wboM 
claims  may  be  made  and  allowed  in  tbe  meal- 
time.   And  be  thinks  it  proper  to  state  thit  if 

;>ayment  of  tbe  sum  stated  in  the  petitka 
be  commanded  by  the  decision  of  U« 
court,  in  consequence  of  the  court's  decUisi 
that  the  pensioners  under  these  acto  of  Cos- 
gress  are  entitled  to  half  pay  and  ratios*,  or 
pay  and  emoluments,  of  the  deceased  offioen 
and  seamen,  then  be  apprehends  the  navr  pa- 
sion  fund  would  be  greatly  insufficient  to  psj 
the  present  claimant  and  the  other  pansiuMn 
whose  claims  have  been  allowed,  but  who  haii 
on!^  received  half  the  pay  proper,  exclusive  of 
rations  or  emoluments.  All  which  he  respect- 
fully sumbita.  J.  E.  Panlding.' 
Opinion  of  the  Attorney -Genera). 

"Attorney-Genatal't  Office.) 
April  11th,  1817.     [ 

ir:  I  have  had  the  honor  to  receive  yoor 
letter  of  the  15th  ulf  o,  relative  to  the  mss  ef 
Mrs.   Susan  Decatur. 

"^  U  ai»uM&  Vu  ^wu  sUtonunt  of  Um  mss 
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Oftt  Hn.  Dentur  WmU  b«  entitled  to  the       *4tli.  Tlutt  h%v\aa  refiuad  to  &  tlit  [-SOS 

Mulon  gmit«d  by  the  Act  of  tlie  Sd  nltlmo,   sAine,  thi        "*  "  " '  "" 

for  tke  equit«ble  AdmioUtratlon  of  the  lutvy    duniu. 


ig  refnM 
iglit  to  h 


I  fund,  "wera  It  not  for  the  doubt  ere-        Sth.  If  there  be  k  donbt  opon  the  Iftwi  of 

•ted  b/  the  peES*.ge,  on  the  eejne  day,  of  the  Congreaa,  whether  the  reletriz  U  entitled,  that 

Joint  reeolution  for  her  apecUl  beueflt.    And  on  doubt  U  removed  by  mi  eTaminetion    of    the 

tbeie  two  lawa  fou  inquire  whether  ahe  u  en-  jouroKlB  and  proceedLigB  of  Congreei  connected 

titled  under  the  reeolutfoD,  or  under  the  act,  with  the  clftlm  of  the  ralatrix. 
or  under  both.'  The  oouniel  for  the  pluntiff,  Is  support  of 

"Thie  ceee  dlfTen  from  that  of  Mie.  Perry,  the  juriadictioa  of  the  Circuit  Court  to  leeue 

referred  to  in  the  note  of  Hrt.  Decatur,  accom-  the  mandamue  aa  prayed  for,  cited  Marbury  t. 

MUj^g  your  letter,  inaamuch  aa  tlu  law  under  Madison,  1  Cranch,  137;  6  Petera,  241:  Kendall, 

k04*]  which*  Mra.  Perry  ultimateljr  obtained  PoBtmaHter-General,  t.  The  United  Statei,  Ut 

her  pension  waa  in  exiatenoe  at  the  time  of  hia  Petere,  S24. 

death,  at  which  time  ahe  waa  alao  entitled  (al-        They  contended  that  It  wat  the  intention  of 

though  not  then  aware  of  the  fact)  to  Ita  bene-  Congreu  to  give  the  penaion  to  Mra.  Dec«tur 

St*.    I  held,  in  her  caae,  that  the  law  granting  under  the  raaolution,  and  aleo  a  penaion  under 

her  annuity,  for  aueh  It  waa  called,  could  aot  the  genera)  penaioD   btw,  paaaed  on  the  eame 

deprive  her  of  the  penaion  given  by  ■  pre-eziat-  day  the  reaolution  waa  adopted  and  approved. 
ing  law;  and  that  as  Congreas  were  preauined        The  peusiona,  it  will  be  eeen  by  en  examlna- 

to  be  acquainted  with  the   lawa  in  force,  the  tion  of^  the  resolution  and  of  the  law,  are  not 

legal  intendment  muat  be  that  the  annuity  waa  the  same,  but  are  cumnlatlve.     Eaeh  law  is  a 

designed  as  an  additional  proviaion,  and,  conse-  clear  and  distinct  act  of  legislation,  expressing 

qnently,  that  she  was  entitled  to  both.  the   will   of   the   Legislature,   directed    to    the 

After  maturely  conaidcring  the  hiatory  of  the  Secretary  of  the  Navy  in  a  ndnlsterial  capacity, 

feneral   and   special   proviaiona   on    which   the  and  he  should  have  obeyed  both.     He  nas  no 

present  case  depends,  I  am  of  opinion  that  but  right  to  collate  the  two  lawa  for  the  purpoae 

one  penaion  can  be  allowed;  but  if  the  genera)  of  interpreting  them.     While  aotlns  under  the 

firovisioD   includee   the   case   of   Mrs.   Decatur,  provisioDS  of  the  pension  law,  the  Secrete^  of 
hen  I  am  of  opinion  she  is  entitled  to  take,  un-  the  Navy  may  have  a  discretion,  and  he  u  to 
der  that  proviaion,  or  under  the  joint  resolu-  inquire  into  facts  on  which  he  Is  to  dedde;  but 
tloa,  at  her  election.  under  the  first  resolution  giving  a  pendon  to 
"^  am,  very  reapeetfully,  your  ob't  ear*.,  Mrs.  Decatur,  he  is  to  act  only  miniaterially. 
*%  P.  Butlw.  The  hiatory  of  the  proceedings  of  Congfess, 
"The  Hon.  Mahlon  Dickerson,  granting  a  pension  to  Mrs.  Iwcatur,  by  the 
"Secretary  of  the  Navy."  resolution,  and  contemporaneously  giving  pea- 
Letter    from   the    Secretary    of   the   Navy    to  ewos  to   the   widows  of  officers  of   the  Navy, 
Mrs.  Decatur.  shows  that  the  claima  of  the  plaintiff  In  error 

«N—™  n^T.^^-^^  t   ^'^l^.  » ■!   io«  ere  well  founded.    The  allowances  are  differ- 

-DearSm^r^hrAVo^ey'^G^enJhaa  -»■    ^he  rate  of  t,e  ^.i„n  -^«  ^-^^J-'t 

SrrtY^'>a^:;se"  T^o'  ""  '""'r"  "  ^""  ?'-  'h^t  Pn  bj  t^h^ /ZiL"u  tw."  8^^. 

Si^TuLrecf  ^hairr."nrwn7rh.''wa^tTor  ^r^^^^lt^KSl  l^t^^t^^'^S  oi^ 

pension  shall  be  made  out  "'  ""*  estimate;  the  law  gives  only  half  of  the 

ob^  h'le'st'"'  '^*'  "''""'  ""m  '^^fr^r"'  '"^bnJl!^ construction  of  the  law  and  re«.]tt- 

%f™   fiuln  TW.f.„   nP.r«.Jrw„   n  ^"  «w.   will   be   obtained   by   a   reference   to  the 

"Mrs.  Susan  Decatur,  Georgetown,  D.  C  principles  which  have  lien  applied  to  wUli 

The   Circuit    Court    overruled    the    order   to  giving  more  than  one  legacy  to  the  same  per- 

■how  cause  to  the  Secretary  of  the  Navy,  and  sons.     The   courts,  in  such   cases,  always   ad- 

refused  the  application  of  Ura.  Decatur  for  a  judged  that  when  the  legad^  are  distinct  and 

mandamus,  and  this  writ  of  error  was   pros-  Independent,   and   have   no   reference   to   each 

eeuted  by  her.  other,   both    legaclee    are    payable.    Cited,    1 

The  cane  was  argued  by  Mr.  Brent  and  Mr.  Brown's  Oh,  Cases,  389;  6  Madoi,  300,  303;  S 

Con  tor  the  plaintiff    in    error,    and    by    Mr.  Russeira  Rep.  272;  1  Core's  Cases,  381. 
Gilpin,  Attorney -General  of  the  United  States,        When  there  la  a  donbt  aa  to  the  intention  of 

for  the  defendant.  the  Legislature,  the  Uw  should  be  eonatnwa 

Upon  the  part  of  the  plaintiff  in  error  it  waa  favorably  to  those    who    elaim    under    It.    • 

«W—  Dane's  Abr.  670. 

1st.  That  there  was  error  in  the  refusal  of        Mr.  Gilpin,  for  the  defendant  in  error, 
the  court  below  to  award  the  mandamus,  and        The   navy  pension   fund  waa  eatabliahed  by 

that  it  ought  to  have  been  granted.  the  Act  of  2d  March,   17B9.     I   Story's  Lawa, 

Ed.  That  the  Secretary  of  the  Navy,  the  ap-  077.    It  was  made  up  from  a  certain  proportion 

pellee.  Is  bound  to  execute  said  resolution,  and  of  the  sales  of  prizes  taken  by  the  officers  and 

that  he  has  no  discretion  in  so  doing.  seamen  of  'the  American  Navy,  the  in-  ["BOO 

3d.    That  the  said  reaolution  being  clear  and  vestment  of  which  it  provided  for,  ao  aa  to  ea- 

eocpltcit  as  an  act  of  legislation,  the  said  Secre-  tafalish  tne   fund  in  questioo.     From  the  time 

tary  of  the  Navy  ou^t  not  (acting  as  he  did,  of   its  establishment,  occasional  changes  were 

ministerially,  in  carrying  it  into  execution)  to  made.  1  Story's  Lawa,  Tft9-,  I  SumV*  \jt.-»>., 

refuse  to  txecate  Om  s»ma.  M3    12B4,  UMi  %  ^\fxrf\  \»!*%t  \Mb.  VSIV. 


SDnm  Coun  or  thb  Unm  BtAni. 


im,  ISM)  «  Story't  Laws,  nW,  22W,  la  tha 
orgutiation  of  tba  trust,  the  ajnount  of  pen- 
don,  ftnd  the  ftnoaa  entitled  to  it.  Id  the 
rear  1S3S,  the  fund  wm  In  the  Tre«.«nT7  of  the 
unitMi  States,  In  chArge  of  three  eommlBelon- 
■n,  bdng  the  Mcretariet  of  the  Navy,  War,  and 
TmwuiT  departnients,  who  were  authorued  to 
make  tSe  neceaaarf  regulations  for  admitting 
ponaioDan  and  paying  penslooa;  and  the  fj- 
mento  to  the  penaionen  wera  made  bv  war- 
raata  drawn  tu  their  favor,  bf  the  Secretary  of 
the  NaTTi  cm  the  TreHnnr  of  the  United 
Statetj  erer;  officer,  seaman,  and  marine,  dis- 
abled bi  the  line  ol  his  duty,  reoeiTed  such  pen- 
sion as  tfa<)  oomnUEBtonerB  might  allow,  not 


tr  dead  by  wounds  and  casusltlai  then  receired, 
was  to  have  half  Us  monthly  pay  for  twenty 
lira  yettra  after  his  death.  On  the  10th  Jnl] 
1832  {4  8t«ry^  Laws,  2309},  the  navy  pansio 


Secretary  of  the  NaTT  alone,  and  be  * 

"raoalTe  applkationa  lor ' —    — ' 

tbam  aeooiding  to    the    i 

Oongrsaai*  boT  no  ehanga  was  made  aa  to  tl 


[  to    the    t^ms  of  the  ( 


_  _  _  I  recelTB  them,  or  lo  the 
amouBta.  On  the  SOth  June,  ISM  (4  Story's 
lAwa,  I3SS],  aa  act  was  passed,  adding  t«  the 
peraona  previously  entitled  to  pensions,  '^he 
widows  of  officers,  seamen,  and  marines,  who 
died  b  the  naTal  service,  slnoe  1st  January, 
1K4,  or  who  mif^t  die  b^  reason  of  disease, 
caauatties,  or  Injuries  received  while  In  tha  line 
of  their  duty."  This  law  did  not  Inolnde  the 
widows  of  those  dying  in  the  naval  service 
prevtona  to  that  day,  uthough  they  might  have 
oootrlbuted  aa  mu^  to  the  fund  M  those  who 
died  after  it.  Snch  was  the  ease  In  regard  to 
the  plaintiff  In  error,  the  widow  of  the  gatlsnt 
Decatur.  In  1830  a  special  resolution  was 
introduoed  In  Congress  to  grant  her  half  pay 
for  flvo  years  from  SOtli  June,  1834,  which,  in 
the  auoeeeding  year,  was  extended,  by  adding 
tbereto  arrearages  of  half  pay,  from  her  hna- 
basd'a  death  to  the  SOth  Jnne,  lB3i  (Journal 
of  douse  of  Bepreeentatlvas,  S3fl) ;  In  that 
shape  It  paaeed  tiM  House,  and  was  sent  to  tha 
Senate.  In  the  meanwhile  that  body  had  taken 
np  the  snbjeot,  and  had  before  It  a  general  law 
to  provide  for  the  widows  of  all  offlcors,  sea- 
men, and  marinea  similarly  situated;  which 
Ull  they  passed  and  seat  to  the  House,  with- 
out  adoptinK   tlie    spedal    meaanre   for   Mrs. 


Decatur's  relief.     The  general  Ull  then  ga' 
riM  ta  discussion,  and  tt  not  having  passed  tl 


the 


day  before  the  dose  of  the  session,  the  Senate 
adopted  the  spedal  resolution  in  regard  to  the 
plaintiff  in  error,  which  was  approved  by  the 
Resident.  Subsequent  to  the  passage  of  the 
■paeial  resolution,  the  general  biU  was  also 
Mtsaed  by  both  Honsea,  and  approved  by  the 
nealdent,  among  the  last  acts  at  the  dose  of 
the  sasstoD.  Journal  of  the  Senate,  41,  132, 
208,  MO,  318,  338,  340;  Journal  of  the  House  of 
sol*]  Bepresentatlvea.  *69i.  The  general  law 
uubrued  in  Its  provisions  the  oase  of  Mrs. 
Decatur,  and  differed  in  no  respect  from  the 
spsdal  reaolutlon,  except  ttiat  it  extended  the 
penidon  to  her  death.  Instead  of  limiting  it, 
as  the  resolution  did,  to  five  ysurs. 


the  one  tinder  the  genersl  act,  and  the  ether  ■■- 
der  the  special  resolution,  was  refused  by  tks 
sdvloe  of  the  Attorney -General;  and  she  te- 
ceived  tbe  sum  to  which  she  was  entitled  under 
the  former,  without,  however,  waiving  ber 
ctaim  to  the  latter.  She  subsequently  applied 
to  Secretary  Paulding,  the  defendant  in  error, 
to  revise  this  decision  of  his  predeceBsor,  which 
he  dedined  to  do;  and  afterwards  to  tbe  Pres- 
ident, who  decided  that  "^e  did  not  Snd  in  the 
papers  submitted  to  him,  sufficient  to  juetify 
the  interference  asked  for."  Thereupon,  Mrs. 
Decatur  applied  to  tbe  Circuit  Court  of  this 
district  to  issue  a  mandamus  to  Secretary 
Paulding,  to  comply    with  the   special  resolu- 


the  full  amount  of  the  arrearages  and  pension, 
Indudinf  therein  half  the  rations,  as  wall  as 
half  the  Bonthly  pay.  The  refusal  of  the  oonit 
to  issue  sndi  a  mandamus  Is  alleged  to  be  eim. 

1.  It  is  submitted  that  there  was  no  error  !■ 
tUs  refusal  of  the  court  below,  because  that 
eonrt  was  not  authorised  to  issue  a  mandamna 
for  the  purpose  prayed  for. 

It  is  an  attempt  to  compel  the  Secretary  of 
the  Navy,  throu^  the  mandate  of  an  Inferior 
and  local  tribunal,  to  talce  from  the  Treaaurr 
of  the  United  Statea  a  sum  raised  by  the  gal- 
lantry of  men,  most  of  whom  are  dead,  and 
placed  there  under  his  charge,  as  their  tntsteOi 
and  to  appropriate  It  in  a  manner  oontrair  to 
what  in  lus  own  judgment  the  Uw  sanotions, 
contrary  to  the  opinion  of  the  Attorney-Gen- 
era],  and  not  approved  of  or  sanctioned  by  the 
chief  azaoative  officer.  There  must  be  strong 
grounds  to  autfaorite  such  an  exercise  of  power, 
to  permit  the  Circuit  Court  of  this  district 
thus  to  eompel  a  public  officer  to  take  money 
from  the  treasury,  when  he  believes  be  Is  for- 
bidden by  law  so  to  do,  and  when  he  is  con- 
firmed In  that  belief  by  an  offieer  whose  opin- 
ifm  he  Is,  ^  law,  to  require  in  every  doubtful 
case.  It  effects,  In  practice  a  radical  change  in 
the  mode  of  managing  and  disbursing  tbe  pub- 
lie  mow{  tt  takes,  in  point  of  fact,  the  i«- 
sponsilHlit/  «f  superintending  a  partkular 
fund  ttwa  the  officer  made  answerable  for  it 
by  law,  and  transfera  it  to  a  court  of  Justice; 
it  ohan«ea  materially  the  modes  of  proceeding 
in  relation  to  the  trust}  It  may  delay  tbe  pay- 
ment of  numerous  pensioners,  during  the  prog- 
ress of  a  tedious  and  complicated  litigation; 
if  the  power  of  prohibiting  as  weU  aa  com- 
pelling paymenta  to  certain  pensioners  exists 
(and  it  results  from  the  same  principle),  those 
of  whose  rights  the  Secretary  of  the  Navy,  as 
their  trustee,  has  no  doubt,  may  be  forced  to 
contend  for  them  by  expensive  and  pratimctive 
lawsuits. 

Nor  is  than  aw  UMga  or  principle  of  law 
which  would  saaaUOB  meh  an  interferenee  as 
was  sought  from,  but  properly  refused 
*by  the  Circuit  Oonrt.  Tbe  Secre-  {*ftO« 
tary  of  the  Navy  Is  an  executive  officer;  the 
cases  in  which  any  court,  even  one  admitted 
to  have  the  power  of  issuing  a  mandamus,  san 
control  Buch  an  officer  in  the  performanoe  of 
an  executive  duty,  have  been  fully  discussed;' 
this  court  has  examined  the  subject  so  as  to 
lay  down  the  rules  by  which  he  may  Im  guided; 
yet  In  no  instance  hss  a  case  like  the  present 
been  sustained  by  a  judicial  sanction. 

The  ease  of  Marbuiy  v.  Madison.  1  Cranrii, 


DaOATVB  T.  PADLDUC 


tM 


1S7,  wms  thkt  of  ft  Mnunisaion  klrudy  ligned 
bj  tbe  President,  waled,  and  reader  for  deliver;. 
Thii  court  held  thst  &  court  lutving  Icgai  bu- 
thoritj  to  issue  •  iiut[idB.muB  mighi  do  so  in 
■uch  a  case,  becauK  the  course  pmacribed  w*a 
k  precise  one,  poiuted  out  by  law,  to  be  striet- 
I7  pursued,  and  "in  which  there  could  be  no 
variation."  1  Cranch,  168.  Apply  this  test  to 
the  duty  developed  on  the  Searet»ry  of  the 
N»V7,  aa  trustee  of  thij  fund.  Was  he  bound 
to  pajr  a  certain  sum  under  all  oircumataiiceet 
Was  it  a  proceeding  "which  could  not  be 
varied,"  even  if  the  fund  was  insufiieieut  t 
Uust  he  not  look  to  the  state  of  the  fund,  to 
other  existing  claime  upon  it  under  the  laws 
then  m  force!  Could  he  pay  it  out  of  the  fund 
committed  to  him,  if  already  exhausted,  or  if 
there   were  other  legal  claims   upon   it,   made 

eto,  or  at  the  tame  time  with  Mrs. 
tur's,  under  prior  or  equal  legal  eanct 
and  it  was  inauflicient  to  pa^  all  I  By  this  teat 
it  was  a  proceeding  that  miglit,  nay,  mutt,  of 
neceaaity,  be  vaiiea;  the  exercise  of  the  trus- 
tee's diicretion  was  required  to  esamine  the 
state  of  the  fund  and  the  validity  of  other 
claims;  and  the  performance  of  the  required 
act  must  depend  on  and  might  be  varied  by  the 
result  of  tluLt  examination.  Again,  this  court 
held,  in  the  same  case  (1  Ctanch,  lU),  that 
where  tlte  Secretary  of  War  was  directed  by 
aa  act  of  Congress  to  place  certain  designated 
namea  on  the  pension  list,  bis  refusal  would 
authorixe  a  mandamus.  In  such  a  case 
duty  of  the  executive  officer  is  plain; 
Congresr  directed  Mrs.  Decatur's  name  to  be 
pat  on  the  pension  list,  it  would  have  pre- 
scribed an  act  merely  and  strictly  ministerial; 
but  they  ordered  him  to  pay  her  out  of  the 
navy  pension  fund,  of  which  he  is  trustee, 
which  he  is  bound  to  administer  and  dispose 
of  acoordin^  U  other  existing  taws,  and  to  the 
legal  BufBciencj'  of  wbiefa  he  must  look  when- 
ever he  maker  a  payment.  So  when  it  was 
held  that  the  Secretary  of  State  might  be 
compelle<'  to  deli/er  a  patent  which  had  been 
dnly  signed,  sealed,  and  recorded  (1  Cranch, 
16S),  we  have  a  proceeding  which  could  not  be 
taried;  the  secretary  could  do  nothing  but  the 
act  required:  it  had  no  communion  with  any 
othar  act;  bat  suppose  the  patent  had  not  been 
■igned  and  aealed,  and  that  the  secretary  was 
of  opinion  that  all  the  necessary  prerequisites 
had  not  been  complied  with;  or,  suppose  the 
riftht  of  the  patentee  was  limited  to  a  location 
within  a  certain  designated  body  of  land  (as 
in  milikiry  boundaries),  and  all  the  lands 
therein  had  been  exhausted,  could  the  Secretary, 
In  such  a  case,  be  compelled  to  issue  and  de- 
livei  the  patent  by  a  writ  of  mandamusT 
Again,  the  court  held,  in  the  same  case,  that 
SOO*]  an  officer  might  be  'compelled  to  do  an 
act,  peremptorily  enjoined,  and  affecting  indi- 
vidual or  private  rights   (I  Crandi,  108),  thus 


aJTeet  tbe  rights  and  interests  of  various  per- 
sona. To  place  a  name  on  the  penslMi  list,  to 
deliver  his  patent  to  a  patentee,  to  record  the 
comnussion  of  a  justice  of  the  peace,  are  acts 
not  of  a  public  concern,  but  solely  affecting  the 
Interests  of  the  individual.  On  these,  as  the 
eourt  say,  it  is  "their  province  to  decide;  not 
to  inquire  how  tbe  executive,  or  executive  of- 
fteer*  perfcHn  dntiM  la  wUdi  th^  have  dls- 
1«  li.  ««. 


erettoB."  la  the  plaintiff  la  error  solely  inter- 
ested in  the  act  which  she  requires  the  Secre* 
tar^-  of  the  Navy  to  dot  Does  it  affect  her  in- 
dividual rishLs  alonel  Are  not  other  claimanta 
on  the  fund  equally  interested  T  Is  not  tbe  ex- 
ecutive officer  responsible  for  the  correctness 
of  his  decision  in  performing  a  public  trustt 
Are  not  the  nation,  the  public,  bound  to  see 
that  the  fund  is  property  applied,  end  to  make 
good  any  deficiency  arising  from  an  erroneous 
payment,  even  though  made  under  the  sanction 
of  the  Circuit  Court  of  this  district!  Tbe  teats 
thus  established  by  this  court  in  the  case  of 
Uarbury  v.  Madison,  exclude  the  act  asked  for 
by  the  plaintiff  in  error  from  the  class  of 
ministerial  acta;  they  place  it  clearly  among 
those  which  are  executive,  and  to  a  certain  ex- 
tant discretionary. 

In  the  case  of  ftTCluny  v.  Silliman,  6  Wheat. 
349,  a  pre-emption  claim  had  been  rejected  by 
the  register  of  the  land  office,  on  the  ground 
that  the  land  belonged  to  another;  a  man- 
damus was  refused,  because  the  court  held 
that  they  had  no  controlling  power  over  the  of- 
ficer in  such  a  case,  whatever  might  be  the  jus- 
tice of  the  applicant's  claim,  but  that  "the 
parlies  must  be  referred  to  the  ordinary  mode 
of  obtaining  justice,  and  not  resort  to  the 
extraordinary  one  of  a  mandamus."  Yet  in 
what  respect  was  the  proceeding  asked  for  in 
that  ease,  less  sustained  by  law  than  the 
present! 

The  case  of  KendaU  v.  The  United  States,  12 
Peters,  aiO,  was,  like  that  of  Marbury  v.  Mad- 
ison, very  fullv  examined;  Important  princi- 
5 lea  were  settled;  rules  were  carefully  laid 
own;  and  those  cases  distinguished  tn  which 
an  executive  officer  would  be,  and  would  not 
be  compelled  to  act  by  a  mandamus.  The 
court  said  that  to  justify  such  a  proceeding, 
tbe  act  required  to  be  done  must  be  "a  mere 
ministerial  act;"  the  Postmaster -General  waa 
"to  credit"  tbe  relators  with  a  certain  sum 
exactly  ascertained  and  reported  to  him  by  an 
officer  authorized  so  to  do;  the  act  was  precise, 
definite,  and  purely  ministerial;  no  money 
whatever  was  to  be  paid.  All  those  are  points 
distinguishing  the  cskse  from  the  present  one, 
especially  the  payment  of  money:  here,  too,  it 
is  t«  be  withdrawn  out  of  a  particular  fund  in 
the  treasury,  which,  as  the  officer  having  it  in 
charge  believea,  is  appropriated  to  other  pur- 

These  decisions  of  this  court  seem  to  be  suf- 
ficient to  sustain  the  judgment  of  the  court  be- 
low, and  tliey  are  abundantly  sanctioned,  If  it 
were  necessary  to  go  beyond  them,  by  the  opin- 
ions of  other  'tribunals.  S  Law  Jour-  [*ftlO 
nal,  128;  fi  Binney,  IM:  6  Binney,  9;  1  Whart. 
'    Tbe^  mark  with  ezactnesa  the  line  between 


called  on  to  perform,  dearly  within  the  former. 
It  is  one  requiring  the  exercise  of  deliberate 
judgmrent  In  the  construction  of  a  long  series 
of  ^ws;  In  a  determination  between  conflicting 
legal  provisions;  in  ascertaining  the  rights  of 
different  parties,  that  may  senously  Interfere 
with  each  other,  and  in  apportioning  between 
all  an  inadequate  fund.  It  is,  therefore,  in  no 
sense  an  act  in  which  a  court  is  authorised  to 
interfere  with  an  executive  otltcer.  Much  less 
is  it  so  when  the  effect  of  such  interference 
must  be  to  require  ■  revision  of  declaions  pre- 


SuPBUn  Cotnrt  or  tbm  Untm  BT*na. 


jecU  that  have  been  already  fully  knd  Anally 
decided. 

2.  But  If  the  act  which  th«  BecrettiTy  of  tbe 
Nary  ii  required  to  perform  were  miDlsterial, 
and  such  as  a  court  having  competent  juris- 
dictlOQ  might  compel  him  to  perform;  it  is  yet 
submitted  that  upon  the  merits  the  applicant 
would  not  be  entitled  to  tbe  relief  prayed  for. 
Mrs.  Decatur  had  no  right  to  ciaim  payment 
under  the  resolution,  having  received  it  under 
the  general  taw. 

To  make  such  a  double  payment  out  of  the 
navy  pension  fund  would  be  a  violation  of  the 
trust  created  in  the  establishment  of  that 
fund.  It  was  not  raised  by  Congress;  it  was 
taken  from  the  sale  of  prizes  captured  by  the 
naval  officers  and  seamen.  By  what  riKht,  '- 
what  principle  of  justice  can  the  widow 
one  officer  receive  from  that  fund  twice  as 
much  as  another!  Congress  never  designed  SO 
to  fiolate  the  principles  of  justice,  or  so  to 
appropriate  any  portion  of  a  fund  raised  by 
the  services  and  gallantry  of  the  whole  nary. 
That  they  could  not,  is  strikingly  ehown  in 
the  instance  of  their  gratuity  to  the  widow  of 
Commodore  Perry;  she  was  entitled  to  her 
pension  from  this  fund;  but  when  Congress  i 
solved,  under  circumstances  of  strong  sy: 
pathy,  to  add  to  her  compensation,  they  gave 
her  an  annuity  "payable  out  of  the  treaaury;" 
not  a  double  pension,  to  be  taken  from  the 
oavy  pension  fund,  to  the  detriment  of  those 
to  whom  it  belonged,  according  to  the  terms  of 
the  original  trust.  6  Iaws  of  the  United 
SUtes,  SSI. 

It  was  evidently  the  intention  of  Congress  to 
substitute  the  general  for  the  special  provision; 
to  6'^*  **  *"  f>*  widows  of  the  officers  and  sea- 
men the  same  relative  gratuity;  with  this  ob- 
ject, ttie  special  resolution  in  favor  of  Mrs.  De- 
catur was  withheld  till  the  latest  moment:  it 
was  only  when  it  was  found  that  a  diflerence 
between   the   two   Houses   might    prevent   tbe 

Csftge  of  the  general  bill,  at  tnat  aession, 
t  the  special  resolution  in  her  behalf  was 
adopted.  This  is  evinced  by  the  identity  of 
every  provision  in  tbe  two,  except  that  which 
prolongs  the  pension  during  life.  An  intention 
■o  clearly  exhibited  must  always  prevail  in 
construing  a  statute.  Brown  v.  Barry,  3  Dallas, 
365.  But  were  there  a  doubt  as  to  the  Inten- 
tion to  abrogate  the  special  provision  by  the 
fill*]  general  law,  it  would  not  sanction  the 
assumption  tiiat  Congress  meant  the  latter  to 
apply  to  the  case  of  Mrs.  Decatur,  while  the 
former  continued  in  force.  It  would  be  more 
reasonable  to  suppose  that  her  claim,  having 
been  separately  presented,  leparately  discussed, 
and  separately  legislated  upon,  any  which  she 
might  have  had  under  the  general  taw  was  ex- 
tinguished. 

In  the  constructkiD  of  statutes,  where  a  gen- 
eral leg^ilative  provision  embraces  a  special 
one,  it  IB  a  substitute  for,  not  an  addition  to 
it.  Tbe  general  provision  embraces  and  con- 
trols the  special  one.  This  arieea  from  two 
wall  tMttbUBbed  principles  in  regard  to  atat- 
Utes:    tbtU   all    hgiali    ' 


EreviouB  ones,  are  to  control  them.  It  Is  said 
y  Lord  Coke,  2  Inet.  13,  that  earlier  clauses 
in  the  same  statute  are  to  be  restrained  by 
those  that  are  subsequent.  Where  an  act  pro- 
vided for  the  place  where  treason,  oommitted 
by  particular  persons,  should  be  tried,  and  a 
subsequent  act  established  the  mode  of  all 
trials  for  treason,  the  latter  was  held  to  super- 
sede the  former.  It  Reports.  93.  In  Rex  t. 
Loxdale,  1  Burrows,  447,  It  is  said  that  all 
statutes  relating  to  one  subject  are  to  he  taken 
together.  When  the  act  of  6  Geo.  III.  punished 
"seducing  artificers"  with  three  months'  im- 
prisonment, and  that  of  23  Gea  IIL  with  six 
months,  the  last  was  held  to  supersede  tbe 
former;  though  there  waa  no  eipresa  repeal. 
Rex  V.  Cator,  4  Burrows,  2028.  In  Wiltlaraa 
T.  Pritchard,  4  Term  Reports,  8,  it  is  said  that 
a  subsequent  act  controls  a  prior  one  on  th« 
same  subject.  In  The  Attorney-General  v.  The 
Chelsea  Waterworks,  Fitagibbon,  ISG,  It  is  said 
that  the  latter  part  of  the  aame  statute  cod- 
trola  the  former  part.  In  Bywater  v.  Brand- 
ing, T  Bam.  &  Cress.  643,  it  is  said  that  stat- 
utes are  to  be  so  construed  as  to  give  offset  to 
the  whole,  not  to  separate  clauses.  In  Gage  t. 
Currier,  4  Pickering.  399,  where  an  Act  of  1TS3 
gave  limited  privileges,  as  to  church  member- 
ship, to  a  particular  town,  and  an  Act  of  I8e> 
gave  general  privUeges  on  the  same  subject  to 
the  whole  State,  the  latter  was  held  to  super- 
sede the  former.  Applying  these  principles,  we 
must  admit  that  where  a  pension  to  the  widow 
of  a  deceased  officer  is  given,  and  sobscquentlr 
thereto  a  pension  Is  allowed  to  all  such 
widows,  incIudinK  by  Its  terms  the  one  for 
whom  the  special  art  was  passed.  It  is  to  b^ 
taken  as  one  general  provision. 

It  is  held  that  the  same  rules  should  goverb 
the  construction  of  statutes  as  of  wills.  But.^ 
ter  and  Baker's  case,  3  Reports,  27;  The  A%. 
torney -General  v.  The  Chelsea  Waterworlc« 
Fitzgtbbon,  196.  If  so.  the  principle  contend«^' 
for  is  clearly  established.  It  cannot  be  doubted 
that  if,  in  a  will,  an  annuity  for  five  ^ears,  of 
specific  sum,  payable  out  of  a  speciQe  fund, 
sre  bequeathed  to  the  plaintiff  in  error,  tad 
shortly  afterwards,  by  a  codicil,  an  annuity  is 
all  respects  similar,  except  that  it  waa  to  Urt 
for  life,  were  bequeathed  to  a  class  of  penou 
of  whom  the  plaintiff  was  necessarily  one,  that 
the  latter  would  he  regarded,  not  as  an  id- 
dition  to,  but  a  substitute  for  the  former.  In 
St.  Albans  v.  Beauclerk,  2  Atkyns,  (t3S,  vhen 
the  same  sum  *was  given  to  the  same  [*}11 
person  in  two  codicils,  it  was  held  to  be  but 
one  legacy;  and  that  even  a  greater  sum  tDthe 
same  person,  is  only  an  augmentation,  not  i 
second  legacy.  In  James  t.  Bemmes,  i  H. 
Blackstone.  213,  an  annuity  of  the  same  sum  te 
tbe  same  person,  in  a  will,  and  afterwards  ia 
a  codicil,  was  held  to  be  but  one,  because  usd* 
chargeable  on  the  same  fund.  In  Allen  v, 
Callow,  3  Veeey,  296,  a  legacy  was  given  to 
child  named,  and  by  a  codicil  the  sans 
m  to  the  children  generally;  and  it  was  held 
to  he  a  mere  repetition.  In  Osbom  v.  Lstdi, 
6  Vesey,  384,  a  legacy  to  children  nnerally, 
and  a  codicil  giving  the  aame  sum  to  a  pa^ 
ttcular  child,  was  held  to  be  merely  a  repe- 
tition. In  Dewitt  v.  Yates,  10  Johnson's  Ss- 
poitH,  168,  a  legacy  to  a  granddaughter,  and 


MJUfl  subject  are   to  be  taken  together-,  ^nd^  attemuT&s  q&«  o\\V«  u.i^  nvm  tQ"the        . 
««  TiiaaaW 


Dmtatm  t.  tkuuan. 


at 


h*U  to  1m  mIt  »  ntMtltatUoii.  Nom  of  Omt 
«MM  u«  M  itToiiglr  indkatiTe  of  th«  ltit«nttoii 
to  (dlwtltnte  tlw  U>t  for  tha  flnt  proviiion,  u 
tkat  of  lln.  Deoatnr. 

Bmt  if  tin  Ant  proTliion  be  not  ■npenedod, 
h  U  not  exprcHlT  repealed  bj  the  lutl  The 
gWMnU  ««t  prOTldet  that  the  oktj  penaiOD  fund 
uuU  be  distributed  In  a  eertaln  mauner,  uid  no 
other;  it  then  rep«aU  »1I  other  Un  at  rariuiM 
with  it.    Is  not  tlia  «peeial  aet  therefore  ~~ 


pealed  T    Eren  if  not  eupereedcd  or  repttaled, 

doe*  not  the  well  eatabwhed  principle  apply, 

~  •  are  glTen  to  leeorer  the 


I  not  the  well  eatabwhed  principle  a] 
that  where  two  modea  are  glTen  to  Teeorer 
MUM  thing  one  mart  be  choeanT  Co.  litt.  14S. 
On  tbeaa  eevaral  grannda,  it  ia  submitted 
tkat  the  plaintiff  in  error,  haTing  reoeived  ber 
penelon  under  one  law,  cannot  claim  it  under 
the  other,  for  which  the  former  waa  only  a  sub- 
•tltute.  Even  if  both  were  paased  intention- 
ally, if  Gongreea  on  the  same  day  knowingly 
passed  two  diatinet  acts,  relating  to  the  pay- 
ment of  a  widow's  pension  out  of  the  navy 
pension  ftoid,  they  can  be  regarded  only 
as  two  sections  of  a  single  law:  the  one  provid- 
ing for  the  person  named,  the  other  for  all  wld- 
owa.  How  would  the  clausM  be  considered  in 
auoh  a  ease !  The  most  favorable  oonstruction 
would  be  that  Mrs.  Decatur  might  take  under 
either — might  elalm  ber  right  to  aeleet)  that 
she  was  to  hare  s  special  beneSt,  if  she  ehoae 
under  the  one  section,  not  being  required  ta  of- 
fer any  evidence  to  sustain  her  claim,  aa  oUiers 
were  obliged  to  do;  or  that  she  was  to  have  her 

Enaion  for  life,  if  she  preferred  to  waive  that 
oefit.  The  special  dauss  excepted  ber  from 
the  general  provisions  imposed  on  all  otber  per- 
sons. Rez  V.  Armagh,  S  Modem,  8;  Churchill 
V.  Crease,  S  Bingham,  180;  Torrington  ▼.  Ear- 
graves,  S  Bingham,  492. 

3.  But  again:  the  Circuit  Oonrt  was  right  In 
refusing  tne  mandamus,  because  it  asked  for 

KyineDt  of  a  sum  under  the  resolution,  which 
B  resolntian  did  not  warrant.  The  plaintiff 
In  error  asked  a  mandamus  to  compel  the  Sec- 
retary of  the  Navy  to  pay  her  the  full  and  en- 
tire amount  of  the  sums  of  money  stated  in  her 
petition,  which  were  one  half  of  the  monthly 

fflof  her  husband,  and  also  one  half  of  the 
y  rations  to  which  he  was  entitled.  The 
resolution  gives  her  a  pension  "in  conformity 
with  the  provisions  of  the  Act  conceming  nav^ 
pensions  and  the  navy  pension  fnod,  passed 
»lt']  'aoth  June,  1834."  4  Story's  Laws, 
esse,  and  also,  "the  arrearages  of  the  half  pay 
of  a  post  captain."  No  authority  or  reason  for 
inelnding  the  daily  rations—the  snbsistence  of 
an  olBoer  or  seaman,  in  his  pay,  can  be  shown 
either  by  statute  or  usage.  Uniform  oonstruc- 
tkm,  from  the  beginning  of  the  government, 
has  excluded  them.  This  sspositlon  of  the  law 
is  M9  strong  that  a  court  of  justice  would  now 
scamely  chance  It,  even  if  the  language  ad- 
mitted of  doubt.  1  Dallas,  136,  178,  ITS.  The 
whole  current  of  legislation  shows  that  they 
are  oonsidered  as  distinct.  1  Story's  Laws, 
•21,  ME.  fil4;  £  Story's  Laws,  830,  1000,  1210; 
S  Story's  Laws,  1810.  And  In  the  case  of  I^r- 
fcer  V.  The  United  SUtes,  I  Peters,  207,  it  evi- 
dently appears  that  this  court  regarded  the  ra- 
tions of  an  oHlcer  aa  distinct  from  bis  pay. 

On  these  grounds  It  Is  submitted  that  It  was 
ma  error  In  the  Circuit  Court  to  refuse  the  man- 
damus which  was  prayed  for.  The  act  of  the 
6ser«t«ry  of  the  Navy,  wUek  It  was  sought  to 
1*  It.  ad.  ] 


oompel,  ' 
right  to 


_      ,. loeh  as  that  tribunal  had  a 

Ighl  to  ooDtioI;  and  if  it  bad  been,  tbe  pej- 
ment  already  reeelved  by  the  plaintiff  la  error 
appean  to  Utve  been  all  that  Ccmgress  intended 
her  to  have,  by  vbtne  of  the  resolution  on 
which  sbe  rdfed.  That  the  generous  liberality 
of  the  Legislature  might  be  Juatlv  extended  to 
reward  tu  gallant  services  of  the  brave  and 
lamented  Decatur,  no  one  can  doubt;  but  It  is 


Navy  in  gsnaraL 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  Is  brought  here  by  a  writ  of  error, 
from  the  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  Distriet  of  Columbia,  le- 
fusing  to  award  a  peremptory  maadamui. 

The  material  facta  in  the  ease  are  as  follows: 
By  an  Act  of  Congress,  passed  on  the  3d  of 
March,  1B37,  tbe  widow  of  any  officer  who  died 
in  the  naval  servioe  became  entitled  to  receive 
out  of  the  nary  pension  fund  half  the  monthly 

By  to  which  the  deceased  officer  would  have 
en  entitled,  under  the  acta  regulating  the  pay 
of  tbe  nary.  In  force  on  the  1st  day  of  January, 
183S;  the  half  pay  to  commence  from  the  time 
of  the  death  of  such  officer;  and  upon  tbe  death 
or  Intarmarriage  of  such  widow,  to  go  to  the 
(Aild  or  dilldren  of  the  officer. 

On  tbe  same  day  the  following  resolution  was 
passed  by  Congiess: 

No.  2.  BesolutiMi  r 
san  Decatur,  widow  oi 

fieeolved,  by  tbe  Senate  and  House  of  Eeprs- 
sentativee  of  the  United  States  of  America  In 
OongresB  aoaembled.  That  Mis.  Susan  Decatur, 
widow  of  the  lata  Otnunodore  Stephen  Decatur, 


day  of  June,  eighteen  hundred  and  thirty-four, 
in  conformity  with  the  prOTisiona  of  the  Act 
ooucerning   naval   pensions    'and   the    [*S14 


be  allowed,  from  said  fund,  the  arrearages  of 
the  half  pay  of  a  post  captain,  from  the  death 
of  Commodore  Decatur  to  the  thirtieth  of  June, 
eighteen  hundred  and  thlr^-four,  t^ether  with 
tbe  pension  hereby  allowed  her;  and  that  the 
arrearage  of  said  pension  be  vested  in  the  Sea-' 
retary  of  the  Treasury,  in  trust  for  the  uae  of 
the  said  Susan  Decatur;  provided  that  the  said 
pension  shall  cease  on  the  death  or  marriage  of 
the  said  Suaan  Decatur. 

Approved,  March  t,  1B37. 

By  ths  Aet  of  Confess  of  July  lOtfa,  I8S2, 
the  Secretary  of  the  Navy  Is  constituted  the 
trustee  of  the  navy  pension  fund;  and  as  andi 
It  is  nude  his  duty  to  grant  and  pay  tbe  pen- 
sions, according  to  the  terms  of  tbe  acts  of 
Consreas. 

Alter  the  passage  of  the  law  and  resolution 
of  March  3d,  1S37,  Mrs.  Susan  Decatur,  the 
widow  of  Commodore  Decatur,  applied  to 
Mahloo  DIckerson,  then  Secretary  of  the  Navy, 
to  be  allowed  the  half  pay  to  which  she  was 
entitled  under  the  general  law  above  men- 
tioned; and  also  the  pension  and  arrearagea  of 
half  pay  specially  provided  for  ber  by  the  reao- 
lution  passed  on  the  earns  day. 
47  »«T 


SuPBCHX  CouBT  or  THB  Umm  5T>.Tn. 


ed  whether  she  was  entitled 
ferred  the  matter  to  the  Attorney -Qeneml,  who 
gave  It  es  bis  opinion  that  Mrs.  Dec«tuT  was 
not  entitled  to  both,  but  that  she  might  take 
under  either,  at  her  election.  The  secretary 
theravpon  informed  her  of  the  opinion  of  the 
AttcHii^-General,  offering  at  the  same  time 
to  pay  her  nnder  the  law,  or  the  reaolution,  as 
she  might  prefer.  Mrs.  Decatur  elected  to  re- 
eeive  under  the  taw;  but  It  ii  admitted  by  the 
counsel  on  both  sidps  that  she  did  not  acquiesce 
In  this  deciaioQ,  but  protested  against  it;  and 
by  consenting  to  receive  the  amount  paid  her, 
she  did  not  mean  to  waive  any  right  sne  might 
hare  to  the  residue. 

Some  time  afterwards  Mr.  Dlckerson  retired 
from  the  office  of  Secretary  of  the  Navy,  and 
was  succeeded  by  Mr.  Paulding,  the  defendant 
bi  thla  writ  of  error;  and  in  the  fall  of  1838 


pension  prOTided  by  the  resolution.  The  see- 
re^ry  drellned  doing  so;  whereupon  Mrs.  Da- 
eatur  applied  to  the  Circuit  Court  for  Wash- 
ington County,  in  the  District  of  Columbia,  for 
a  mandamus  to  compel  him  to  pay  the  amount 
•he  supposed  to  be  due  to  her.  A  rule  to  show 
cause  was  granted  by  the  court;  and  upon  a  re- 
tnra  made  Dy  him,  stating,  among  other  things, 
the  facta  above  mentioned,  the  court  refused 
the  application  for  a  peremptory  mandamus. 
It  is  this  decision  we  are  now  called  on  to  re- 
vise. 

In  the  ease  of  Kendall  t.  The  United  SUtes, 
12  Peters,  ES4,  it  was  decided  in  this  court 
that  the  Circuit  Court  for  Washington  County, 
in  the  District  of  Columbia,  has  the  power  to 
Issue  a  mandamus  to  an  officer  of  the  federal 
government,  commanding  him  to  do  a  minis- 
terial act.  The  ftrst  question,  therefore,  to  be 
SIS*]  considered  *in  this  case  is,  whether  the 
duty  Imposed  upon  the  Secretary  of  the  Navy, 
by  tlie  resolution  in  favor  of  Mrs.  Decatur,  was 
a  mere  ministerial  act. 

The  duty  required  by  the  naolutlon  was  to 
be  performed  by  him  as  the  head  of  one  of  the 
axecutive  departments  of  the  government,  in 
the  ordinary  discharge  of  his  official  duties.  In 
genera],  such  duties,  whether  imposed  by  act 
of  Congress,  or  by  resolution,  are  not  mere  min- 
hterial  duties.  The  head  of  an  executive  de- 
partment of  the  sovemment,  in  tbe  adminis- 
tration of  the  various  and  Important  concerns 
of  his  office,  is  continually  required  to  ezerotse 
judgment  and  discretion.  He  must  exercise  his 
judgment  in  expounding  the  laws  and  resolu- 
tions of  Congress,  under  which  he  is  from  time 
to  time  required  to  act.  If  he  doubts,  he  has 
a  right  to  call  on  the  Attorney- General  to  aa- 
dst  him  with  bis  counsel,  and  it  would  be  diffl- 


well  as  for  the  President,  unless  their  duties 
were  regarded  as  executire  in  which  judgment 
and  discretion  were  to  be  exercised. 

If  a  suit  should  come  before  this  court  which 
Involved  the  construction  of  any  of  these  laws, 
ilu  court  certainly^  would  not  be  bound  to  adopt 
tbe  conatmctlon  given  by  the  head  of  a  depart- 
ment. And  if  they  supposed  his  decision  to  be 
wrong,  tbey  would,  of  course,  so  pronounce 
tbetr  judgment.    But  their  Judgment  nposi  the 


eonstmetlon  of  a  law  moat  b«  given  In  a  mam  la 
which  tbey  have  Jurisdiction,  and  in  which  It 
is  their  duty  to  Interpret  the  act  of  Congiew,  In 
order  to  ascertain  the  rights  of  the  parties  in 
the  cause  before  them.  The  court  could  not  en- 
tertain an  appeal  from  tbe  decision  of  one  of 
the  secretaries,  nor  revise  his  judgment  in  any 
case  where  the  law  authorised  him  to  exercise 
discretion  or  judgment.  Nor  can  it  by  manda- 
mus act  directly  upon  the  officer,  and  guide 
and  control  his  judgment  or  discretion  in  the 
matters  committed  to  his  care,  in  the  ordinary 
discharge  of  his  official  duties. 

The  ease  before  ua  illustrates  these  princi- 
ples, and  shows  the  difference  between  esecu- 
tive  duties  and  ministerial  acta.  The  claim  of 
Mrs.  Decatur  having  been  acted  upon  by  his 
predeoessor  in  office,  the  secretary  was  obliged 
to  determine  whether  it  was  proper  to  rense 
that  decision.  If  he  had  determined  to  revise 
it,  be  must  have  esercised  his  judgment  upov 
the  construction  of  the  law  and  the  resoiution, 
and  have  made  up  his  mind  whether  she  was 
entitled  under  one  only,  or  under  both.  And 
if  he  determined  that  she  was  entitled  onder 
the  resolution  as  well  as  the  taw,  be  must  then 
have  again  exercised  his  judgment,  in  deciding 
whether  the  half  pay  allowed  her  was  to  be 
calculated  by  the  pay  proper,  or  the  pay  and 
emoluments  of  an  officer  of  the  commodore's 
rank.  And  after  all  this  was  done,  he  must 
have  inquired  Into  the  condition  of  the  navy 
pension  fund,  and  tbe  claims  upon  it,  in  order 
to  ascertain  whether  there  was  money  enough 
to  pay  all  the  demands  upon  it;  and  if  not 
money  enough,  how  it  was  to  be  apportioned 
among  the  parties  entitled.  A  resolution  of 
Congress,  requiring  the  exercise  of  so  mueh 
■judgment  and  investigation,  can  with  [*5t6 


The  interferenee  of  tbe  oourts  with  the  per- 
formance of  the  ordinary  duties  of  the  execu- 
tive departments  of  the  government,  would  be 
productive  of  nothing  but  mischief;  and  we  ara 
quite  satisfied  that  such  a  power  was  never  In* 
tended  to  be  given  to  them.  Upon  the  very 
subject  before  us,  the  interposition  of  the  oourla 
might  throw  the  pension  fund  and  the  whole 
subject  of  pensions,  into  tbe  greatest  confusion 
and  disorder.  It  is  understood  from  the  Secre- 
t^7's  return  to  the  mandamus,  that  in  allow- 
ing the  halt  pay,  it  has  always  been  calculated 
by  the  pay  proper,  and  that  tbe  rations  or 
amolnmeuts  to  which  the  officer  was  entitled, 
have  never  been  brought  into  the  calculation. 
Suppose  the  court  had  deemed  the  act  required 
by  the  resolution  in  question  s  fit  subject  for 
a  mandamus,  and.  In  expounding  it,  hod  deter- 
mined that  the  rations  and  emoluments  of  ths 
officer  were  to  be  considered  in  calculating  the 
half  pay.  We  can  readily  imagine  the  confu- 
sion and  disorder  into  which  such  a  decision 
would  throw  the  whole  subject  of  pensions  and 
half  pay,  which  now  forms  so  large  a  portioB 
of  the  annual  expenditure  of  the  government, 
and  is  distributed  among  such  a  multitude  ol 
individuals. 

The  doctrines  which  this  court  now  bold  In 
relation  to  the  executive  departments  of  the 
government,  are  the  same  that  were  distinctly 
announced  in  the  case  of  Kendall  v.  The  Unit- 
ed Statea,  IS  Peters,  SU.  In  psge  SIO  of  tJtat 
Potan  14. 
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opbion  the  court  M7:  "^c  do  not  tkinit  the 
procnedtng  in  this  e«M  Interfem  tn  uiy  re- 
■peet  whstsTer  with  the  riBhts  or  duties  of  the 
OKcntiTe,  or  that  it  iaTolves  tjaj  eonfllet  of 
powetB  between  the  executire  and  Judicial  de- 
partmenti  of  the  ^Temmcnt.  The  mandamiu 
doea  not  eeeic  to  direct  or  control  the  Postmu- 
tar-Gencral  in  the  diicbarge  of  t-ny  ofQeial  dutj, 
partaldtie  in  auv  respect  of  an  executive  char- 
acter, but  to  enforce  the  perfonnanee  of  a  mere 
mlnlaterial  act,  which  neither  he  nor  the  Presi- 
dent had  any  authority  to  deny  or  control." 

And  in  page  614,  the  court  still  more  strongly 
state  the  mere  miniBterial  character  of  the  act 
rei]aired  to  be  done  in  that  ease,  and  dbtin- 
guish  it  from  official  acts  of  the  head  of  a  de- 
partment where  judgment  and  discretion  are  to 
be  exercised.  The  court  there  say,  "He  was 
aimply  required  to  giTe  the  credit.  This  wai 
not  an  official  act  in  any  other  sense  than  being 
a  tranaaction  in  the  department  where  the 
books  and  account*  were  kept;  and  was  an 
otHcial  act  in  tlie  same  sense  that  any  entry 
in  the  minutes  of  a  court,  pursuant  to  as  order 
of  the  eoart,  is  an  ofScial  act.  There  is  no  room 
for  the  exercise  of  any  discretion,  otBcial  or 
otherwise;  all  that  is  shut  out  by  tbe  direct  or 
poaitiTC  command  of  the  law,  and  the  act  re- 
qaired  to  be  done  la,  in  mety  just  eenae,  a  mere 
ministerial  act." 

We  have  referred  to  these  passagea  in  the 
opinion  give  by  the  oonrt  in  the  caae  of  Ken- 
daJl  V.  The  United  States,  in  order  to  show  more 
elearly  tlie  distinction  talcen  between  a  mere 
ministerial  act,  required  to  be  done  by  the  head 
B13*]  of  an  ezeentiva  department,  and  *■ 
dnty  imposed  upon  bim  in  hu  offldal  character 
aa  ue  head  of  such  department,  in  which  Judg- 
ment and  discretion  are  to  be  exercised.  There 
wm»  in  that  case  a  difference  of  opinion  in  the 
court  In  relation  to  the  power  of  the  Circuit 
CfOurt  to  issue  the  mandamus.  But  there  was 
no  difference  of  opinion  rospccting  the  act  to 
be  done.  The  court  were  unanimously  of  opin- 
ion that  in  its  character  the  act  was  merely 
ministerial.  In  the  case  before  us,  it  is  dearly 
otherwise;  and  the  resolution  in  favor  of  Un. 
Decatur  imposed  a  duty  on  the  Secretary  of  the 
Navy,  whicn  required  the  exercise  of  judgment 
and  disoetion;  and  in  such  a  case  the  Carcuit 
Court  hod  no  right,  by  mandamus,  to  control 
Us  judgment,  and  g^uide  him  in  the  exercise  of 
■L  discretion  which  the  law  had  confided  to 
him. 

We  are  therefore  of  opinion  that  the  Circuit 
Court  were  not  authtmzed  by  law  to  issue  the 
mandamus,  and  CMnmitted  no  error  tn  refusing 
It.  And  as  we  have  no  jurisdiotion  over  the 
•ete  of  the  Seerstair  In  this  respect,  we  forbear 
to  express  any  opinion  upon  the  eonstru^on  of 
the  resolution  In  question. 

The  judgment  of  the  Circuit  Court  refusing 
to  award  a  peremptory  mandamus,  must  be  ai- 

Vr.  Justice  ITLeaa. 

The  answer  of  the  Secretary  of  the  Navy  to 
the  mle  to  show  cause  why  a  mandamus  should 
not  iasue,  is  conelusivc;  and  I  entirely  concur 
with  the  decision  of  the  Circuit  Court,  in  refus- 
ing the  writ.  The  relatrix  having  received  a 
pension  under  the  general  law,  is  not  entitled 
to  receive  one  oa  Uie  same  ground,  under  ths 
It  k  aO. 


spedal  law.  Hy  Impression  Is  that  Congress 
having  acted  upon  her  case  and  made  a  special 
provision,  she  cannot  claim  under  the  general 

An  Individual  applies  to  Congress  for  oom- 
pensation  for  services  rendered  to  the  publie, 
and  a  special  provision  is  mode  for  bis  relief. 
And  if  a  law  sliould  be  passed  at  the  same  ses- 
sion, making  general  provision  for  the  payment 
of  similar  services,  I  should  think  that  it  could 
not  be  successfully  contended  that  such  indi- 
vidual could  claim  under  the  general  law.  Tbs 
merits  of  his  claim  having  been  considered  and 
dedded  by  Congress,  he  can  only  claim  under 
the  special  provisifm  made  for  him.  But  In 
the  present  case,  the  claimant  having  received 
under  the  general  law  a*  large,  if  not  a  lar^ 
benefaction,  than  was  given  under  the  special 
law,  ber  right  under  the  latter  is  extinguisbsd. 

I  differ  from  a  majority  of  the  judges,  who 
hold  that  the  construction  of  this  resolution, 
giving  to  the  relatrix  a  pension,  is  a  duty,  tn 
the  discharge  of  which,  an  executive  discretion 
may  be  exercised.  The  law  is  directory  and 
imperative,  and  admits  of  the  exerdse  of  no 
discretion  on  the  part  of  the  Secretary.  The 
amount  of  the  half  pay  pension  given  tn  the 
resolution  la  fixed  by  law,  and  Is,  therefore, 
certain.  I  am  authorized  to  say  that  my 
brother  Story  agrees  with  this  view  of  the  ease. 

*Mr.  Justice   Baldwin   dellvsred   on    [*S18 
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Mr.  Justice  Catron. 

Between  the  Circuit  Court  of  this  district 
and  ths  executive  administration  of  the  United 
States  there  is  an  open  contest  for  power.  The 
court  claims  jurisdiction  to  coerce  by  manda- 
mus in  all  cases  whera  an  ofllccr  of  the  govern- 
ment of  any  grade  refuses  to  perform  a  minis- 
terial duty;  and  of  necessity  daims  the  ri^t 
to  determine,  in  every  case,  what  ia  such  duty.- 
or  whether  it  is  an  executive  dnty,  when  the 
power  to  coerce  performance  is  not  olaimed. 
Where  the  line  of^  demarkatlon  lies,  the  eourt 
reserves  to  itself  the  power  to  determine.  Any 
sensible  distinction  applicable  to  all  cases,  It  Is 
impossible  to  lay  down,  as  1  think;  such  are  the 
reflnements,  and  mere  verbal  distiucUons,  aa  to 
leave  an  almost  nnlimfted  discretion  to  the 
court.  How  easily  the  doctrine  may  be  pushed 
and  widened  to  any  extent,  this  ease  furnishes 
an  excellent  illustration.  Tbs  process  of  rsa- 
BOning  adopted  bv  those  who  maintain  ths 
power  to  assume  jurisdiction,  is,  that  where  » 
right  exieta  by  law  to  demand  money  of  an 
officer,  and  he  refuses  to  pay,  the  oourt  cos  en- 
force the  right  by  mandamus;  and  to  ascertain 
the  existence  of  the  right,  it  Is  the  duty  of  the 
court  to  construe  the  law;  and  if,  by  such  eon- 
structimi,  Ote  right  ts  found,  and  the  refusal  to 
pay  ascertained  to  have  been  a  mistake,  then 
the  officer  will  be  eoercsd  to  pay  out  the  money, 
as  a  ministerial  duty. 

In  moat  ease*  (as  in  this)  the  oourt  will  be 
called  on  t«  try  a  contest  only  fit  for  an  action 
of  assumpsit.  First,  It  must  ascertain  the  ex- 
istenee  of  the  right,  from  complicated  facta,  and 
the  construction  of  doubtful  taws:  this  found, 
ths  duty  follows}  it  being  n  duty,  it  is  for  the 
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court  tf>  taj  whathsr  It  U  olcar;  If  M,  being  mn 
Mccrt^nwl  duty,  and  alwr,  then  eoercloQ,  of 
eonne,  would  follow. 

What  few  case*  of  oonteaUd  clalmi  againit 
ike  gOTernmeat  would  eacape  InvestintJoD  were 
tbeae  ascumptioiM  ree«gniMd,b  flee  from  doubt. 

Tbe  great  queetlon,  then,  ataDding  in  advanM 
of  all  others  in  thii  eauae,  and  the  onlj  one  I 
fMl  m7>e]f  authorised  to  examine,  ia  the  broad 
one,  whether  the  (Srcult  Court  of  the  District 
of  Columbia  can,  by  a  writ  of  mandamna,  force 
one  of  tbe  aecretariea  of  the  great  departmeots, 
contrary  to  the  opinion  and  commands  of  the 
President  of  the  United  States,  to  pay  monejr 
out  of  the  treuurjrt  Un.  Dceatnr  claimed  a 
double  pension:  a  single  one  was  paid  by  the 
Secretary  of  the  Navj;  she  demanded  the  addi- 


At  then  memorialised  tbe  President,  and  he 
conmrTed  with,  and  affirmed  tbe  deciaion  of 
the  ■eoretary,  that  the  claim  could  not  be  al- 
lowed: and  from  this  final  decision  of  tbe  ex- 
eoutive  department  of  the  nation,  Mn.  Decatur 
519*]  appealed  In  tbe  form  of  a  'petition  for 
a  mandamna,  to  the  Circuit  Court  of  the  Dis- 
trict of  Columbia,  to  reverse  and  annul  the  de- 
dsion  made  bj  the  Seeretarr,  and  tanetlouad 
by  the  Preeldent. 

This  eourt  assumed  Juriadletlon,  oompelled 
the  United  States,  through  the  Secretary  of  the 
Navy  to  file  a  long  answer,  and  in  a  tedious 
lawsuit  to  defend  tbe  United  States.  That  he 
did  BO  eucceasfully  is  of  little  consequence;  the 
ETil  lies  not  In  tbe  loss  of  eighteen  thousand  six 
hundred  doUan  to  the  gOTernnieiit,  but  in  the 
'  u  by  Uiis  eourt  that  the  Circuit  Court 


eoncesaion  by  this  eourt  that  the  Circuit  Court 
of  the  Dbtrtct  haa  tbe  power  to  alt  in  Jud^pnt 
on  the  Seeretary'B  dedalon;  to  reverse  the  Hame 
at  its  pleasure,  and  to  order  tbe  money  to  be 
paid  out  of  the  treasury,  contrary  to  bis  will; 
and  to  the  will  of  the  President,  and  that  of  all 
those  Intrusted  by  tbe  Constitution  and  laws 
with  the  safe  keeping  of  the  public  moneys. 

Stripped  of  the  slight  disguise  of  le^l 
ftwma,  such  Is  the  case  before  us;  the  conflict 
between  tbe  executWe  and  judiciary  depart- 
ments eouldnot  well  be  more  direct,  nor  more 
dangerous.  The  Idea  that  they  are  distinct, 
and  their  duties  separate,  ia  confounded,  if  the 
jnrlBdIetion  of  tbe  oourt  balow  is  sustained; 
placing  the  executive  power  at  its  mercy,  in 
ewe  M  all  eontested  claims.  Few  can  be  more 
contested  than  the  one  before  us;  if  jurisdic- 
tion can  be  exerdaed  In  this  instanoe,  It  la  diffl- 
enlt  to  see  In  wbat  others  It  does  not  exist;  to 
•atabtiih  which,  we  will  briefly  recapitulate  tbe 
leading  facta.  On  the  Sd  of  March,  1B37,  a  nao- 
lutlon  was  passed  by  Congress  giving  a  pension 
of  tkc  half  pay  of  the  late  Captain  Decatur,  to 
the  petitioner,  his  widow;  and  on  the  same  day 
a  bill  passed,  gtring  an  equal  pension  to  all  the 
widows  of  naval  dBoers  and  seamen  who  had 
died  In  the  service;  with  this  difference  in  the 

Kneral  law  and  the  resolution  that  by  the 
rmer,  the  half  pay  eontlnued  for  life, 
and  by  the  resolution  only  for  Ave  years, 
if  the  petitioner  so  long  lived,  and  continued 
a  widow.  She  elalms  by  her  petition 
not  only  tbe  half  monthly  par  proper  of  a  poll 
captain  of  the  Navy,  but  for  dally  rations, 
eight,  at  twenty-flve  cents  each,  amounting  to 
one  half  of  sevea  hundred  and  thirty  dollan  per 


annum,  and  also  Interest  on  tbe  sum  withhold - 
en.  These  claims  for  back  rations  and  interest 
are  contrary  to  the  eonatruction  given  by  the 
government  to  the  navy  peoBiou  acta,  for  more 
than  forty  yean.  To  cover  a  failure,  should 
the  court  concur  with  the  executive  depart- 
ments in  rejecting  these  claims,  the  petition  has 
a  double  aspect  m  tlM  form  of  a  bill  in  equity; 
first,  praying  for  the  whole  sum  of  elebteon 
thousand  five  hundred  and  ninety-seven  dollar*, 
or  such  part  or  portion  thereof  as  the  court 
may  direct. 

It  was  flret  called  on  to  dreide  whether  the 
United  States  owed  tbe  petitioner  anything; 
second,  how  much;  and,  third,  whether  there 
waa  any  money  in  the  treasury  belonging  to  the 
navy  fund,  out  of  which  the  claim  oould  then 
be  Batisfied. 

The  Secretsry  anawera  he  had  money  enough 
of  the  fund  at  his  control  when  he  made  the  an- 
swer. If  the  old  eonatruction  was  adhered  to  by 
the  court;  but  if  he  wsa  adjudged  to  pay  tha 
petitioner  'for  rations,  and  Interest,  [*ft90 
then  all  other  widows  and  orphans  prorided  for 
by  the  various  acts  of  Congress,  and  entitled  to 
half  pay  out  of  tbe  fund,  would  likewise  be  en- 
titled to  eome  In  for  half  rations  and  interest; 
in  which  case,  he  would  not  have  money  to  pay 
the  claim,  bnt  that  the  fund  would  be  greatly 
in  arrear.  A  more  complicated  and  diBicult 
lawsuit  than  ia  found  in  this  cause  rarely  comes 
before  a  court  of  justice,  and  to  be  compelled 
to  defend  which  the  Secretary  protests;  "Be- 
cause such  jurisdiction  in  this  eourt  would,  if 
assumed,  operate  as  such  an  Interference  irith 
the  discharge  of  the  official  duties  of  tbe  under- 
signed, as  to  mske  it  impossible  for  him  to  per- 
form them  as  required  and  intended;  and  would 
transfer  to  the  said  court  the  discharge  of  tha 
said  duties,  and  the  whole  management  and 
depoeition  of  the  asid  fund;  and  subject  all  ap- 
plicsnts  for  pensions  to  the  delay,  expense,  and 
embarrassments  of  legal  controversies  as  ta 
their  rights,  and  to  a  suspension  of  the  provi- 
sions to  which  they  might  be  entitled  under 
the  lawa,  till  these  controversies  were  judicially 
decided. 

"Because  such  a  jurisdiction  in  tbe  Circuit 
Court  would  make  the  United  States  suable  ia 
that  court,  and  subject  the  money  of  tbe  United 
States,  in  the  Treasury  of  the  United  SUtes,  to 
be  taken  therefrom  by  the  judgments  of  said 

"Because,  If  the  Circuit  Court  assumes  tbe 
jurisdiction  of  compelling  the  Secretary  of  the 
Navy,  or  the  head  of  any  other  department,  to 
revlsB  and  reverse  the  decisions  that  may  biava 
been  mode  by  their  predecessors  in  offloe;  thcoa 
officers  will  neoeasarily  be  taken  off  from  the 
discharge  of  their  immediate  and  moet  urgent 
public  duties,  and  made  to  apply  their  time  and 
attention,  and  that  of  the  clerks  in  the  depart- 
ments, In  an  endless  r«vlew  and  reconsideration 
of  antiquated  claims  and  settled  questions;  to 
the  delay  and  hinderance  of  measures  of  vita) 
importance  to  the  national  welfare  and  safe^. 

'Tor  these  and  other  reasons  which  be  trusts 
will  he  obvious,  on  further  oonslderation  to  tbe 
court,  he  respectfully  objecta  to  tbe  jurisdie- 
tlon  assumed  In  this  ease;  and  will  now  pro- 
ceed, under  such  proteat,  to  show  cause  why 
the    mandamus   prayed   to  should  not   be   is- 
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He  iraa,  howerer,  eomfwllei]  to  defend  the 
•ult,  uid  defeated  the  claim  upon  its  merits; 
th«  discussion  of  wbicb  took  up  two  dmji  in 
tbia  court. 

But  the  gtfX  question  was  decided  below 
that  tba  court  have  jurisdiction  and  power  to 
order  money  to  be  paid  out  of  the  Treasurr  of 
the  United  States,  b^  a  writ  in  tbe  nature  of  an 
execution,  running  in  the  name  of  the  United 
States,  commanding  the  government  to  obey  its 
own  anthority.  TBU  prominent  feature  of  the 
writ  demanded,  it  is  impossible  to  disguise. 
That  no  otber  federal  circuit  court  in  the  Union 
lias  power  to  issue  such  a  writ  was  recognised 
as  settled  Id  the  ease  of  Stockton  and  Stokes  v. 
Tbe  Postmaster- Oeoeral,  by  this  court,  In 
1S38.  The  power  claimed  is  confined  to 
this  ten  miles  square.  And  what  Is  the  extent 
B  3 1  *)  of  the  'power  T  To  overrule  the 
decisions  of  the  five  great  departments  and 
of  the  President,  extending  to  the  payment 
of  money,  the  delivery  of  commissions,  and 
Innumerable  other  matters  involved  in  the 
oom plicated  operations  of  tbls  gOTcmment, 
amounting  each  year  to  a  hundred  thousand 
separate  transactions,  to  say  the  least;  the  va- 
lidity of  all  debatable  and  contested  claims  are 
holdcn  to  be  subjected  to  the  ordeal,  and,  on 
their  rejection,  to  the  supervision  of  tbe  Circuit 
Coort  of  this  district.  Beyond  doubt,  this  is 
the   breadth  of  the  sssumption  of  jurisdiction 

nt  forth  by  tbe  cause  before  us.  The  enter- 
ning  sucb  a  cause  is  calculated  to  alarm  all 
men  who  seriously  think  of  the  consequences. 
It  is  an  invitation  to  all  needy  expectants,  with 
pretensions  of  claim  on  the  government,  to  seek 
this  superior  and  controlling  power  (the  Grcuit 
Court  of  this  district),  and  invoke  its  aid  to 
force  their  hands  into  the  treasury,  contrary  to 
the  better  judgment  of  the  guardians  of  the 
pabtic  monev.  Thousands  of  claims  sxist, 
quite  as  fair  on  their  face,  and  as  simple 
in  their  detiiiis.  as  is  this  of  Mrs.  Deoatur's, 
that  have  Ix'en  reji^cted.  She  has  been  al- 
lowed to  appeal  to  the  court,  and  been  heard, 
and  so  can  all  others.  Tlie  assumption  of  pow- 
cre  need  not  be  pUFhed  further  to  let  suitors 
enough  into  the  court  to  consume  the  time  and 
absorL  the  attention  of  the  secretaries;  a  prin- 
eipal  business  of  theirs  presRntly  must  be  to  sit 
at  the  bar  of  the  court  to  ward  off  its  mandate, 
and  keep  Its  officers  from  forcing  the  money 
out  of  the  public  treasury,  unless  Uiis  court  ar- 
rests the  attempt;  whether  well  or  ill-intended, 
la  aside  from  the  purpoae;  tbe  assumption  and 
exercise  of  the  power,  is  equally  poisonous  In 
ita  consequences  to  the  country;  It  takes  from 
the  hands  of  those  the  administration  of  public 
ftffairs  that  the  laws  and  the  people  of  this  na- 
tion have  intrusted  with  them;  it  brings  to  the 
bar  of  the  court,  the  nation  Itself;  for  ft  cannot 
be  denied  that  the  United  States  government  la 
the  real  defendant  In  this  cause,  and  that  If  it 
was  cast,  it  would  be  forced  (on  this  cause  be- 
ing remanded  for  execution)  to  open  tbe  treas- 
ury according  to  tbe  dictates  of  the  (Srcuit 
Court 

'  Tbe  origin  of  the  opinion  that  tbe  public 
money  could  be  reached  through  sucb  Instru- 
menUlIty  is  of  recent  dste;  its  history  will  be 
found  in  the  case  of  Stockton  and  Stokes  t.  The 
Poatmaster-General.  Money  was  not  there 
■■ked  In  a  direct  tonu,  and  the  oonit  put  the 
1*1..  ed. 


'AM  upon  tbe  express  ground  that  the  defend- 
ant "was  not  called  upon  to  furnish  tbe  means 
of  paying  any  balance  that  was  awarded  against 
the  department  by  the  solictor  of  the  treasury. 


was  simply  (say  tbe  court)  required  to  give 
credit;"  and  this  wss  no  more  an  oSdal  act 
than  the  making  of  an  entry  by  a  clerk,  by 
order  of  a  court  of  justice;  it  wss.  In  every  Just 
sense,  a  mere  ministerial  act.  12  Peters,  6U. 
Had  it  not  been  placed  on  this  narrow  ground, 
the  decision  could  not  have  been  made.  That 
it  falls  short  of  this  case  is  admitted;  still,  it 
was  then  manifest  that  the  attempt  to  posh 
tbe  doctrine  of  ministerial  duties  further,  so  as 
to  reach  tbe  money  in  the  treasury,  would  fol- 
low; the  case  has  occurred,  and  must  be  met. 

*I  maintain  that  the  executive  power  [*BS2 
of  this  nation,  beaded  by  the  President,  and 
divided  into  departments  In  its  administration 
of  the  finances  of  the  country,  acts  independ- 
ently of  the  courts  of  Justice  in  paying  the  pub- 
lic creditors;  and  that  the  decision  of  the  Secre- 
tary of  the  Navy  in  this  case,  aCHrmsd  by  the 
President,  under  the  advice  of  Uie  Attorney- 
General,  was  final  on  the  laws  as  they  stood, 
and  that  tbe  petitioner  eould  only  appeal  to 
Congress. 

And  here  It  may  be  safelT  asked  whether  the 
Secretary  and  President,  toe  latter  elected  by 
the  nation  and  responsible  to  the  people  direct- 
ly, and  to  their  representatives  in  Congress, 
each  exercising  an  undoubtedly  legitimate  an- 
thority, were  not  the  safest  and  bpst  to  decide 
on  the  rights  of  the  nation,  and  of  the  petition- 
er seeking  justloe  at  ita  hands.  Is  the  country 
known  t^t  submits  the  administration  of  Its 
finances  to  the  courts  of  justice,  or  permits 
them  to  control  the  operations  of  the  treasury] 
What  Ruarantji  have  the  peoijle  of  this  country 
that  the  Cirenit  Court  of  this  district  will  as 
faithfully  perform  the  functions  they  have  as- 
sumed, when  dealing  out  tbe  public  money  to 
satis^  rejected  claims,  as  the  neadi  e^  tbe  de- 
partments! The  court  is  wholly  irresponsible  to 
the  penple  for  its  aets—ls  unknown  to  them — 
the  judees  hold  appointments  of  an  ordinary  ju- 
dicial character,  and  are  accidentally  exerelsing 
jurisdiction  over  the  territory  where  the  treas- 
ury and  public  officers  are  located.  Further- 
more, for  nearly  forty  years  this  fearful  claim 
to  power  has  neither  been  exerted  nor  was 
it  supposed  to  exist;  but  now  that  it  is  ••- 
sumed,  we  are  struck  with  the  peculiar  Impro- 
priety of  tbe  Circuit  Court  of  this  district  be- 
coming tbe  front  of  opposition  to  the  executive 
ad  min  uitrati  on. 

Every  ^vemment  Is  deemed  to  he  just  to'ltt 
citizens;  its  executive  officers,  equally  with  the 
judges  of  the  courts,  sre  personally  disintereot- 
ed.  and  why  should  not  their  decisions  be  m 
satisfactory  and  final.  They  must  be  final.  In 
most  instances,  in  the  nature  of  things,  and  the 
necessities  of  tbe  government.  Honey  Is  ap- 
propriated for  certain  objects;  none  can  br 
drawn  from  tbe  treasury  save  according  tc 
some  law;  of  the  obligations,  the  departments 
must  judge  in  a  prompt  manner;  they  oanno^ 
await  years  of  litigation  to  le«m  their  dntiei, 
and  the  responsibilities  of  ,the  govemraent* 
from  the  courts:  the  Secretary  of  the  Navy 
could  not  subject  to  wants  and  miseries  tlw 
whole  of  the  widows  and  onihans  on  the  navy 
pension  list,  until  be  was  infomied  by  the  court 
STl 


ScpREHK  ConsT  OF  THE  UitrrB>  Btatis. 
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of  this  diBtriel  whether  Mr«.  Decatur  should  be 

KU  her  olkiin  for  rfttioni  uid  intereat;  he  had 
proceed,  aa  for  forty  years  and  more  his 
predeoessoTt  lud  done,  and  pay  out  upon  the 
aM  eoiutructioii;  nor  could  the  government  sub- 
tnlt  to  its  alteratloa,  for  the  arrearages  would 
IUiV«  ezhanited  the  fund,  possibly  for  the  next 
ten  year*,  and  left  most  of  the  widows  and  or- 
phana  dependent  upon  It  for  daily  bread,  in 
utter  dntltutfoQ.  To  penult  an  interference  of 
the  court*  of  justice  iritb  the  accounts  and  af- 
fairs of  the  treaeury,  would  soon  sap  ita  verj 
fonndationa;  money  would  not  be  drawn  out 
according  to  lU  own  rulca,  nor  eould  the  Seore- 
SaS*]  tary  of  the  Treasury  erer  inform  *Con- 
greaa  of  the  amount  needed.  Conffresa  would, 
of  necessity,  tie  compelled  to  oonsult  the  court, 
not  the  Secretary,  when  malcing  appropriations. 
Tb]»  case  again  furnishes  the  illustration ;  if  the 
eonrts  were  to  hold  that  Mn.  Decatur  should 
be  paid  the  eigbteen  thousand  five  hundred  and 
niBoty-seven  dollars,  and  that  the  true  con- 
■tmetion  of  the  acta  of  Congress  was  that  the 
widows  and  orphans  pensioned  on  the  nary 
fnnd  should  receive,  in  addition  to  the  half 
monthly  pay,  half  rations,  an  interest  on  tht 
arT«aragea;  then  an  addition  of,  possibly,  a  mil- 
Uon  to  the  fund  would  be  required. 

For  these  and  other  reaaons,  the  court  below 
bad  no  Jurisdiction  of  the  subject  matter)  and, 
of  course,  no  authority  to  issue  the  mandamus 
to  bring  the  eecretary  before  it,  and  therefore 
I  hold  thft  suit  must  bs  dismissed  and  the 
judgment  affirmed. 


script  of  the  record  from  the  Circuit  ^urt  oi 
the  United  States  for  the  District  ot  ColumbU, 
bolden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  Is  now  here  ordered  and  adjudged 

S'  this  court  that  the  judgment  of  the  said 
rcuit  Court  hi  this  cause  be,  and  the  i 

is  hereby  affirmed. 


•THE  UNTTBD  STATES 

T. 

SAMUEL  B.  STONE. 


Piaettoft— questions  certifled  to  this  court  pro 
forma  by  Circuit  Court— 4rr^ularity. 


States,  and 

d  they  wel 
the  GOtmael 
for  their  de- 
actuall;  c 

(etber  Irru- 
eondltlon  to 
wnandsd  to 


_'lline«.  by  eonaeot,  cerHBed  the  point  to  the 

Sapreme    Court.   ■■    upon    a    dtrlalon    of   opIalOD ; 

— *- 1.  In  trntli,  thej  both  ralber  lerlatislr  donbted, 

ailTered  sbout  It.     Thej-   muit  h--  tases  sane- 

la  br  the  Jiidioicnt  of  one  ot  the  Judges  of  the 

Suprcoie   Court,   Id  tbls  circuit 

ON  a  oertiflcate  of  division  from  the  Cirenit 
Court  for  the  Southern  District  of  New 
York. 

An  action  of  debt  was  instituted  in  the  Dls* 
trict  Court  for  the  Southern  District  of  New 
York,  by  the  United  States  against  the  defend- 
ant, as  master  of  the  steamboat  New  York,  to 
recover  the  pennlty  of  three  hundred  dollar* 
imposed  by  the  ninth  section  of  the  Act  of  Con- 
gress of  the  Tth  of  July,  183S,  entitled,  "An 
Act  for  the  better  security  of  the  lives  of  p»«- 
sengers  on  board  vessels  propelled  in  whole  tlr 
inj«rt  by  steam."        , 

The  cause  was  tried  in  the  District  Court  fa 
June,  1S3S. 

On  the  trial  of  the  cause  in  the  Distriot  Gonrt, 
exDuptions  were  taken  by  the  counsel  for  tfaa 
defendant  to  the  decision  of  the  court,  on  ques- 
tions of  evidence  which  arose  in  the  trial.  Evi- 
dence wai  offered  by  the  defendant,  which  was 
overruled  by  the  court;  to  which  decisions  the 
counsel  for  the  defendant  also  excepted. 

The  district  Judge  charged  the  jury  in  fanw 
of  the  plaintiffs,  on  a  case  agreed  upon;  but 
for  the  more  full  oonslderatlon  of  the  ouestuMi 
in  the  cause,  he  recommended,  with  Uie  oob- 
sent  of  the  counsel  on  both  sides,  that  the  JU17 
should  find  a  verdict  for  the  plaintiffs,  ■nbje<A 
to  the  opinion  of  the  court,  upon  a  case  to  be 
made;  with  leave  to  either  party  to  turn  tfa« 
same  into  a  bill  of  exceptions  or  special  verdiet. 
Upon  which  the  jury  found  such  verdict,  ae- 
Cordingly. 

No  judgment  was  entered  on  the  verdictj  bat 
by  consent  of  the  counsel  in  the  cause,  it  waa 
transferred  to  the  Circuit  Court,  without  aoj 
other  proceedings  in  the  District  Court. 

The  record  stated  that  on  the  argument  of 
the  cause,  the  Circuit  Court  were  divided  in 
opinion  on  questions  presented  on  the  argil 
ment  of  the  counsel  for  the  plaintiffs  and  the 
defendant;  and  at  the  'request  of  the  {*Kt6 
cotmael  for  the  parties,  they  were  ordered  to 
be  certifled  to  the  Supreme  Court  for  their 
decision.  This  division  of  opinion  was  in  fact 
made  pro  forma,  and  for  the  purpose  of  Ob* 
taining  the  opinion  of  the  Supreme  Court  on 
the  points  certified. 

For  the  United  States,  Hr.  Gilpin,  Attomey- 
Qeneral;  for  Samuel  B.  Stone,  Mr.  SnlliraB, 
who  submitted  a  printed  ar^ment. 

The  case  was  not  argued,  it  having  beea  n- 
manded  to  the  Circuit  Court. 

Mr.  Chief  Justice  Taney  delivered  the  opln- 
lon  of  the  court: 

The  court  have  examined  the  record  in  this 
case,  and  it  is  evident  that  in  the  form  in 
which  It  eomes  before  us,  we  have  no  jurisdic- 
tion. 

The  suit  appears  to  have  been  brought  in  the 
District  Court,  and  to  have  been  carried  on  in 
that  court  until  a  verdict  was  rendered.  It  was 
then  by  consent  of  counsel  transferred  to  the 
Circuit  Court,  precisely  in  the  state  in  which  It 
Uien  was,  and  a  division  of  opinion  then  *■• 
tered,  pro  forma,  to  send  the  ease  to  this  oourt. 

All  of  this  appears  on  the  record,  and  is  «ai- 
Pei«ra  14. 


IMO 


THX  UmiD  SUTES  T.  QlATIOT  ST  tu 


eeedlngly  irremlar.  This  suit  wm  brought 
originally  in  tna  District  Court,  and  the  \er- 
dict  rendered  there.  The  judgment  or  other 
proMcding  on  that  verdict  ought  to  have  been 
CDtcrtd  there  alto,  and  it  waa  altogether  irregu- 
lar to  transfer  the  proceedings,  in  that  con- 
dition, to  the  Circuit  Court. 


We  a 


e  the 


oint  arising  is  one  of  importance  and  dilTicul- 
ty,  and  It  is  desirable  for  the  purposes  of  jua- 
tice  to  obtain  the  opinion  of  this  court,  the 
judges  of  the  Circuit  Court  have  sometimes, 
by  consent,  certified  to  the  point  in  this  court, 
aa  upon  a  division  of  op!  ' 
they  both  I    ■ 

this  description,  when  applied  to  proper  cases, 
end  on  proper  occasions.  But  they  must  be 
cases  sanctioned  by  the  judgment  of  one  of  the 
judges  of  this  court,  in  his  circuit.  A  loose 
practice  in  this  respect  might  render  this  court 
substantially  a  court  for  the  original  decision  of 
■II  causes  of  importance;  when  the  Constitu- 
tion and  the  laws  intended  to  make  it  altogeth- 
er appellat*  in  its  charneter,  eiccpt  in  the  few 
caaea  of  original  jurisdiction  enumerated  in  the 
Constitution. 

The  case,  as  sent  here,  involves  a  conatitu- 
tional  question,  which  is  argued  al  some  length 
in  the  printed  brief;  and  this  furnishes  a  still 
stronger  objection  to  the  mariner  in  which  the 
point  is  brought  before  us.  It  would  bnrdty  be 
for  this  court  to  express  opinions  upon  consti- 
tutional questions:  when  it  appears,  clearly,  by 
the  record  that  there  is  no  suit  legitimately  be. 

The  case  is  therefore  remanded  to  the  Circuit 
Court  for  further  proceedings  according  to  law. 

The  case  of  The  United  States  v.  Charles  A. 
Woolsey,  liaving  been  sent  here  in  like  manner, 
must  also  be  remanded  for  the  reasons  above 
atated. 


JOBN  P.  GRATIOT,  Robert  Burton,  Charles 
6.  Hempstead,  and  Dickersou  B.  Uoorehuusa, 
K)«fendaDta  in  Error. 


The  United  Slates  laalltuted  sn  acEEon  on  a  bond 
BlvFD  bj  (lie  defi'QdaiitK.  coaUDlgoed  Iliat  tcetUlD 
OC  itie  obllicors  who  bud  tattpn  from  the  aseot  of 
tkic  United  BtatM.  under  tbe  auIhoritT  of  (be  I'reii- 
Vdeni  of  tbe  United  males,  a  ILcenBt  for  amelting 
lud  ore.  bearing  date  September  Isl.  18^4.  abould 

Itid  ore,  at  tbe  UDlted  States  lead  mlnee.  on  tbe 
Upper  UtBilBslppI  Klvor.  In  tbe  Stnle  of  Illinois,  (or 
the  period  of  one  tpht.  Tbe  drfirdunts  dimurivd 
li  lb«  declamtlon,  anil  the  question  imit  preaealed 
to  the  Circuit  Court  at  Illinois,  whether  Ihe  Presi- 
dent of  tbe  United  SlBles  bid  power,  under  Ibe  Act 
at  CongrMJ  of  ad  Marrh.  1SI)7.  lo  niflke  a  contract 


[faal  the  Prealdent  of  the  United  State*  Kas  power, 
under  the  Act  ol  Congresi  oC  Sd  of  March,  1S0T.  ts 
mike  the  contract  on   wblch   this  suit  was  la*t]> 

Tbe  power  orer  the  public  land)  la  vested  In  CoD- 

Ktrsi.  by  tbe  Conatltutlon    wllbout  llmlutlon,  and 

Tbe  cues  of^MCullocb  v.  Tbe  Btate  of  Marrland, 
1  Wheat.  422,  and  Tbe  American  Iniurance  Corn- 
pan;  V.   Canter.  1  Peters,  e42.  died, 

Tbe  words  "dispose  of  tbe  public  lands,  used  la 
tbe  ConBtltuMon  at  tbe  Unlied  States,  cannot,  un- 
der tbe  deeiiiona  ol  tbe  Supreme  Court,  receive 
an;  other  coniitructlon  than  that  Coneresn  bai  Che 
power.  Id  Ka  diacretlou,  to  autborlie  tbe  leoilng  of 
itie  lead  mleea  on  tbe  public  lands.  In  Ibe  terri- 
tories of  the  United  Slatea.  There  can  be  no  anpre- 
hennlona  oE  aav  Fncroacbmenta  upon  State  rights 
hy  Ibc  creation  oF  a  numerous  tenantrr  wllbln  the 
bordera  of  the  States  from  tbe  adoption   of  aucb 

The  nu'tborlly  glvea  (o  the  Prealdent  of  the  Dnlt> 
ed  Stales  10  leaae  the  lead  mines,  la  llmlird  to  a 
term    not    eireedlna    Ave   years.      This    lluiltntloa, 

proper  ao  to  do.   Tbe  ButbDrltj  Is  limited  to  a  abort 


1  prom 
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of  rent. 

t"a''h"u'l 

Id  b«  in  mon- 

f.     If  re 
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llmlH. 

ON  a  certificate  of  division  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Illinois. 

On  the  first  day  of  September,  1834.  the  de- 
fendants entered  into  the  following  bond  to 
the  United  States,  having  executed  the  same 
under  their  respective  hands  and  seals: 

"Know  all  men  by  these  presents,  that  we, 
J.  P.  B.  (Iratiot.  Robert  Burton,  D.  B.  Moore- 
house,  and  Charles  S.  Hempstead,  are  holden, 
and  stand  firmly  bound  unlo  the  United  States 
of  America,  or  their  certain  attorney,  in  the 
penal  sum  of  ten  thousand  dollars,  current 
money  of  the  United  States,  well  and  truly  to 
be  paid  unto  their  trea^iury;  for  which  pay- 
ment, welt  and  tnilT  to  he  made,  we,  the  said 
J.  P.  B.  Gratiot,  Robert  Burton.  D.  B.  Moore- 
hoiise,  and  Charles  *S.  Hempstead,  do  [*537 
hereby,  jointly  and  severally,  bind  ourselves, 
our  heirs,  executors,  and  administrators,  and 
each  and  every  of  them,  jointly,  severally,  and 
firmly  by  these  presents.  Signed  with  our 
bands,  and  sealed  with  our  sea's,  this  first  day 
of  September,  in  the  year  of  our  Lord  one 
thousand    eight    hundred    and    thirty- four. 

"Tbe  condition  of  the  above  obligation  is 
such,  tliat  whereas  the  said  J.  P.  B.  Gratiot 
and  Robert  Burton  have  obtained  from  tlio 
agent  of  Ihe  United  States  a  license,  bearing 
date  the  first  day  of  September,  1834,  contain- 
ing stipulations  therein  more  particularly  de- 
scribed, to  smelt  lead  ore.  Now,  if  the  said 
J.  P.  B.  Gratiot,  and  Robert  Burton,  shall  faith- 
fully and  fully  execute  and  comply  with  the 
terms  and  conditions  set  forth  in  said  license, 
then,  and  in  that  case,  this  obligation  to  be  void 
and  of  no  elTect.  otherwise  to  remain  in  full 
force  and  virtue." 

At  the  same  time,  a  paper  cklled  «  "Ifieepae 


C.  Le^te,  M&jor  ot  the  UnlUd  SUtes  Army, 
Supormtendent  of  the  I«ftd  Mines,  J.  P.  B. 
Gratiot,  and  Robert  Burton,  under  their  hands 
•nd  seals,  nas  delivered  to  J.  P.  B.  Gratiot, 
and  Robert  Burton,  by  Major  Legnte. 

"This  indenture,  made  and  entered  into  this 
first  day  of  September,  1834,  between  Major 
T.  C  ]>;^te,  luperiotendinK  the  United  States 
load  mines,  acting  under  the  direction  of  the 
Beoretary  of  War,  of  the  first  part,  and  J.  P. 
B.  Gratiot,  and  Robert  BurtoD  of  the  second 
part,  witnesseth: 

"Tbat  the  aaid  party  of  the  second  part  is 
hereby  permitted,  by  and  with  the  approbation 
of  the  President  of  the  United  Status,  to  pur- 
(Jiase  and  smelt  lead  ore  at  the  United  States 
lead  mines,  on  the  Upper  Mississippi,  for  the 

Eeriod  of  one  yesr,  from  and  after  tlie  date 
er«o(,  upon  the  tollowing  conditions,  viz.: 

"I.  All  purchasea,  or  other  acquisitions  of 
ore,  ashes,  zinc,  or  lead,  to  be  from  ptrsims  au- 
thorized to  work  the  mines,  either  as  lessees, 
■meltera,  or  diggers,  and  from  no  others;  and 
no  ore  to  be  purchased  from  the  leased  prcm- 
iaes  of  any  person  without  his  pcrmisaion. 

"2.  To  commence  smelting  as  soon  as  one 
hundred  thousand  pounds  of  ore  ftre  obtained, 
and  to  continue  it  so  long  as  any  is  on  hand;  to 
weigh  a  charge  of  ore  for  tlic  log  furnace,  and 
the  lead  produced  from  it,  when  re<|Uired  to  do 
it  by  the  said  first  party,  or  hia  assistant. 

"3.  To  keep  a  book  containing  an  accurate 
account  of  all  ore,  ashes,  or  zinc,  puri:hBsed  or 
otherwise  acquired,  and  of  all  lead  nianiifac- 
tured:  which  book  shall,  at  all  times,  be  open 
to  inspection  of  the  said  first  party  or  his  as- 
■istaDt;  and  to  furnish  a  transcript  or  return 
at  the  end  of  every  month  (agreeably  to  a 
form  furnished  by  tne  said  first  party),  wliicli 
book  and  returns  to  be  verified  on  oath  if  re- 

"t.  The  said  second  party  hereby  agrees  to 
pay  the  first  party,  tor  the  use  of  the  United 
States,  six  pounds  of  every  hundred  pnuiiils  of 
all  the  lead  smelted  by  him,  undiT  this  iniier 
SaS'J  ture,  to  be  'paid  monthly  in  clear,  pQi 
lead,  at  the  wareroom  on  Fever  River,  or  £ 
■uch  other  p!ace  near  the  mines  as  the  said  first 
party  shall  direct,  and  free  ot  expense  to  the 
United  States,  And  the  said  second  party 
not  to  sell,  or  remove  from  the  places  of  sme 
Ing,  in  any  manner  whatever,  any  lead,  until 
the  rent  be  paid  as  aforesaid.  This  condition 
it  subject  to  the  revocation  of  the  government 
Upon  giving  three  months'  previous  notice;  sit 
which  time,  it  will  be  optional  with  the  licen- 
tiate to  accept  or  refuse  the  new  terms.  Upon 
his  refusal  to  accept,  then  this  license  shall 
eease  and  determine. 

"6.  The  second  party  is  allowed  to  have  as 
much  fuel  as  will  sufflee,  without  waste,  for 
the  purpose  of  this  indenturei  and  to  cultivate 
H  much  land  as  will  suffice  to  furnish  his 
teams,  etc.,  with  provender. 

"6.  It  is  understood  and  agreed  between  the 
aforesaid  parties,  that  the  said  second  party 
■hall  not  employ,  in  any  manner,  any  smelter, 
lessee,  or  miner,  who  has  forfeited  his  license, 
lease,  or  permit  to  mine,  nor  any  other  person 
who  is  at  the  mines  without  the  authority  of 
tie  aaiJ  Ont  party;  and  the  said  si'cund  purty 
mgrret  not  to  employ  or  liarboT  th«  laboren 
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workmen  of  another  smelter.  Slify  days  ara 
allowed  after  the  expiration  of  this  license  to 
ctoae  all  business  under  it;  but  it  is  understood 
that  no  purchase,  or  hauling  ot  ore  la  to  ^ake 
place  after  the  license  la  expired.  The  i>ond 
given  for  tiie  faithful  performance  of  the  con- 
tract is  to  be  in  full  lores  and  virtue  until  a 
written  settlement  is  made. 

"It  is  distinctly  understood  by  the  said  par- 
ties, tbat  upon  proof  being  afforded  to  the  On^ 
Krty,  that  either  of  the  foregoing  stipulation^^ 
ve  been  violated  or  not  complied  with,  h^^ 
may  declare  this  indenture  null  and  void,  an«^ 
re-enter  and  take  possession  of  all  the  premise^^ 
as  if  no  such  agreement  existed."  "" 

In  the  Circuit  Court  of  the  United  States  f«::^_ 
the  District  of  Illinois,  the  United  States  inst^|^ 
tuted  an  action  of  debt  to  December  Term,  18^^' 
against  tH*  defendants,  on  this  bond.     Tbed^/J 
laration  sets  forth  the  bond  and  condition,  4^?^ 
recites    the    license   or   contract   therein    m.^" 
tinned,  and  avers  tbat  the  lessees  had,  by  Tif  ^''' 
of  the  lensB,  smelted  twenty. four  hundred  tl^jT^ 
EBnd  pounds  of  lead,  but  had  failed  to  exe^^P' 
the  condition  stipulated  on  their  part,  by     y 
together  refusing  to  pay  to  the  superintenij.»," 
far  the  use  of  the  United  States,  the  tin  poujij; 
for  every  hundred  pounds  so  smelted. 

The  defendants  demurred  to  the  declaritlin  I 
after  oyer  of  the  bond  and  license  for  smsi'tjo^  J 
and  on  the  argument  of  the  demurrer  the  fo|'  I 
lowing  qui^tion  arose,  upon  which  the  iaign 
of  the  Circuit  Court  were  divided  in  opinioa, 
and  directed  it  to  be  certified  to  this  courti 
'■Whether  the  President  had  power,  under  tba 
Act  of  the  3d  of  Miirch,  1B07  (2  Story's  Lawi, 
1005,  lOtJS),  to  make  the  contract  aet  forth  is 
thB  declaration." 

The  case  was  argued  for  the  United  .Statn  b; 
Mr,  Gilpin,  Attorney-General,  and  by  Mr.  Bu- 
ton  for  the  defendants. 

•Mr.  Gilpin,  for  the  United  States,      ['Bil 

These   lend   mines— ''the  United   Ststes  lad 
the  Upper  Mississippi" — are  situsttd 


Fever  River,  partly  within  the  northern  pw- 
:e  of  Illinois,  and  partiv  ii  tht 
territory    of    Wisconsin.     They    are   of   « 


n  of  the  State  o 


within  "the  territory  northwest  of  the  Ri«r 
Ohio,"  ceded  by  Virginia  to  the  United  States, 
by  the  deed  of  cession  dated  1st  March,  ITH, 
{1  Story's  Uws  of  the  U.  5.  472);  which  deed 
ceded  "the  soil  sa  well  as  the  jurisdiction."  In 
consequence  of  that  cession,  the  old  CoBgiMS 
passed  their  ordinance  of  EOth  May,  17Bi  (1 
Story's  Laws  of  the  U.  S.,  G63),  for  the  survey 
and  sale  of  the  ceded  lands,  Tbat  ordinaDce, 
after  directing  the  land  to  be  surveyed  into  tbti 
of  one  mile  square,  and  all  "springs,  mines," 
etc.,  to  be  noted,  authorized  their  expoanrt  to 
public  sale;  but  it  directed  that  from  sncbiali 
there  "should  be  reserved,  for  the  United  BtalM, 
four  lots  in  each  township;"  and  also  "om 
third  part  of  all  gold,  silver,  copper,  or  lead 
mines,  to  be  sold  or  disposed  of  a«  Congras 
should  afterwards  direct."  The  ordinanee  «( 
9th  July,  1738,  which  repealed  some  portioDs 
of  tbat  of  1785,  left  these  provisions  in  fall 
force,  up  to  the  formation  of  the  Const itntiuL 
The  third  section  of  the  fourth  article  of  tbi 
Constitution  provides  that  "Confess  shall 
have  power  to  dispose  of,  and  make  all  secd- 
fnl  rules  and  regulations  respecting  tlie  tern- 
loT]  01  otbet  froQert;  belonging  to  the  DnHtd 


SUtei.'  Thi*  claoM  wu  Icf^slated  upon  bj 
the  Act  of  IBth  HaT,  1706,  1  Storj's  Lkwa,  42^ 
423.  whiek  provided  for  tli«  •nrrej  and  uto  of 
a  large  portion  of  ths  northwcatem  territory. 
In  the  aeeond  seetion  of  tbat  aat,  the  •urveyora 
wen  directed  to  note  "all  minM,  aalt  lick*,  ■alt 


it,  and  eertain  Mntral  seetfotu  of  everj  town- 
alilp  ware  exeloded  from  tale,  and  "reaarred 
for  tlie  fntnre  dlapoMl  of  the  United  Stat**." 
On  the  10th  Haj',  IBOO,  1  Storr'a  1«wh,  T8S, 
an  Act  aupptementary  to  this  wai  paaaed,  which 
•xpreaalv  provided  "that  the  landa  of  the 
United  Statea,  reserved  for  fntnra  diipoaitioi, 
night  be  let  on  leasee  bj  the  lurTefor- general, 
for  ternu  not  exeeedlng  Sevan  yeara."  Wbm 
Ohio  waa  formed  Into  the  flrat  State  In  the 
northwestern  territory,  Congreaa  Etlpnlatad,  by 
the  acts  of  30th  April,  1802,  and  Sd  March. 
1803.  8  Story-B  Laws,  870,  B90,  that  the  resenred 
aeetlons,  and  certain  other  aeetion*  of  land  then 
ODSold,  ihoDld  be  ip'anted  to  the  Inhabitants  for 
the  use  of  acboob,  and  that  the  Leglalatara 
should  bold  them  In  trust  for  that  exelnstve 
purpose;  that  the  reserved  salt  springs  shonld 
be  granted  "for  the  use  of  the  people  of  tbc 
State,"  onder  euch  regulations  aa  Iha  L^te- 
lature  should  direct;  and  that  the  atme  should 
ne^er  be  sold,  nor  leased  for  a  longer  period 

than  ten  years."    In  the  following  year ' 

was  passed  providing  for  "the  disposa 
public  lands  In  the  Indiaoa  territory."  erobra- 


and  reserving  therein  (2  Story's  Laws,  920)  a 
section  in  each  township  for  schools,  and  "the 
several  salt  springs  In  the  said  territory  togeth- 
8S0*)  ar  'with  aa  many  contiguous  aections 
to  each  as  might  be  deemed  necessary  hy  the 
FYesidrat,  for  the  future  disposal  of  the  Dnltad 
SUtes."  tn  1807  an  act  was  passed  (2  Btory'a 
Laws,  1065),  to  prevent  settlements  on  the  pub- 
lic lands  which  "had  not  been  previously  sold, 
ceded,  or  leased"  by  the  United  Statea;  but  » 

E revision  was  made  in  favor  of  such  peiaM 
ad  actually  settled  on  them,  by  snifering  them 
to  remain,  wiUi  the  approbation  of  the  Preal- 
dent,  aa  "tenants  at  will,"  on  traeta  not  azceed- 
lug  three  hundred  and  twenty  aeres;  provided, 
however,  that  where  any  such  tract  "included 
either  a  lead  mine  or  a  salt  spring,  no  permis- 
iion  to  work  the  same  should  be  granted  with- 
out the  approbation  of  the  President,  who  was 
authoriied  to  cause  such  mtnea  or  springs  to  be 
leased  for  a  term  not  exceeding  three  yeara.*' 
Finally,  on  the  3d  March.  1307,  it  waa  expreaa 
Ij  provided  (2  Story's  Laws,  1000)  that  all  th< 
lead  mines  in  the  Indiana  territory,  with  a> 
many  sections  oontlguous  to  each  aa  were 
deemed  necessary,  should  be  reserved  for  future 
disposal;  and  the  President  has  "authorized  to 
lease  any  lead  mine  which  had  then  or  might 
thereafter  be  discovered  in  tliat  territory,  for  a 
term  not  exceeding  five  yeara."  This  provialon 
remained  In  full  force,  and  nnrepeated,  up  to 
the  time  when  the  present  suit  waa  institntad. 
It  will  thus  be  seen  that,  from  the  eeasion  of 
the  northwestern  territory,  without  interrup- 
tion, down  to  IBOT,  Congress  practiced  and  sanc- 
tioned the  plan  of  reserving  from  sale  certain 
portions  of  the  public  domain;  that  they  held 
them  during  an  rndeflnite  period  for  future  dis- 
position; and  that  this  dispoaltlon  oonsisted 
1«L.  ed. 


either  In  sailing  them  when  m  Jiirther  reason 
for  reserving  them  existed,  or  in  ceding  them  to 
the  Statea  on  certain  eonditions;  or  m  teaaing 
them  under  the  control  of  the  executive  for 
abort  periods.  Thia  plan  has  been  recognised 
by  repeated  subsequent  enactments,  at  leait 
aa  late  as  the  year  1832.  2  Story's  Iaws,  10711, 
1243,  1601;  3  Story's  Uws,  17H,  1930;  4  Story's 
Laws,  2136,   2140,   2269,  22S4. 

The  United  Statea  lewi  min«  on  the  Upper 
Mississippi,  being  within  the  Indiana  territory, 
ware  early  reaerved  from  sale;  and,  in  purau- 
anoe  of  Ue  Act  of  3d  March,  1807,  leased  for 
limited  terms,  under  the  direction  of  the  Pres- 
ident. At  flnt  the  leases  included  particular 
minea,  or  lota  of  ground;  but  subsequently,  the 
practice  waa  introduced  of  leasing  to  some  in- 
dividuals the  right  to  dig  the  ore  on  the  re- 
served land,  ami  to  others  the  right  to  smelt  It. 
Under  tUs  practice  the  contract  set  forth  in 
the  dealaratfon  waa  made.  It  consisted  of  two 
inatmmenta:  the  o 

□perinte 

"acting  under  tne  direction  of  the  Secreta^  of 
War,"  and  "by  and  with  the  approbation  of  the 
President,"  and  two  of  the  dslendaots;  by 
wUdi  th^  were  "permitted  to  purchase  and 
smalt  lead  ore  at  toe  mines,  for  the  period  of 
one  year,"  paying  therefor  to  the  United 
Statea  'tix  pounda  of  every  hundred  pouuds  of 
all  the  leaa  so  amelted,  at  the  wareroom  on 
Fever  River;"  and  als«  to  have  the  neoessary 
fuel,  and  to  cultivate  aa  much  land  aa  sufTiced 
For  the  provender  of  their  'teams;  the  [*SS1 
agreement  waa  to  be  void,  and  the  United 
Statea  to  have  the  right  of  Immediate  re-entry 
and  possession,  on  non-compliance  with  the^ 
terms.  The  other  instrument  was  an  accom- 
panying bond  referred  to  In  the  agreement,  with 
security  conditioned  for  the  fnlflllment  of  these 

On  the  trial,  the  question  arose  "whether  the 
President  had  power,  nnder  the  Act  of  3d  March, 
1S07,  to  make  this  contract."  That  the  lands  In 
question  were  "lead  mines  in  the  Indiana  terri- 
tory," is  not  denied.  That  they  were  reserved 
from  sale  is  alao  admitted.  Tbat  the  oontract 
was  the  act  of  the  Preaidant,  since  it  was  made 
by  a  duly  anthoriied  agent,  acting  within  the 
scope  of  his  authority,  is  not  disputed.  Wilcox 
V.  Jackson,  IS  Peters,  S13.  'Hie  only  point 
therefore  in  controversy  is,  whether  or  not  this 
oontract  is  such  an  agreement  as  Congress 
meant,  when  they  anthoriied  the  President  "to 
lease  any  lead  mine  for  a  term  not  exceeding 
five  years."  A  lease  Is  a  grant  of  the  possession 
and  usufruct  of  real  estate,  for  a  limited  term, 

consideration  of  a  certain  rent.  This  eon- 
tract  is  in  all  respects  such  a  f[rant;  the  lessee 
'"1  the  use  of  the  land  for  cultivation  and  fuel, 

far  as  it  is  needed;  he  has  the  use  of  the  ore 
for  the  purpose  of  smelting;  he  is  bound  to  pay 
a  certain  rent;  and  the  grantors  have  a  right  of 
re-entry  on  certain  couUngeneiea.  These  are 
the  incidents  of  a  lease.  I^r  b  it  leas  a  lease 
because  a  right  to  dig  ore  on  the  same  premises 
may  be  granted  to  another.  There  is  nothiiu 
In  such  a  division  of  the  profits  of  the  leased 
land,  which  impairs  or  changea  the  nature  of  the 
contract.  The  duration  of  the  term  is  in  ac- 
cordance with  the  act  of  Conzress,  for  It  is 
ly  for  a  single  year.  The  conlraet.  therefore, 
lease  aa  tha  I^esident  had  authority 
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tSuFiMO  Covar  or  thb  Vtnma  Statis. 


It  baa  ben  oontadsd  tbat  tli«  Conatitnttoa 
eonf«n  no  power  to  make  lueh  a  eontract,  un- 
der the  autnoHtj  given  to  Con^eia  to  diapose 
of,  and  make  rules  and  regulations  reipecting, 
the  public  territory;  that  the  power  of  sale, 
and  if  each  previoui  measures  as  are  necessary 
for  that  purpose,  and  for  ascertaming  the  valu( 
of  the  lands,  is  all  the  Constitution  confen: 
and  that  the  grant  leases  might  have  the  effect 
of  eatablUhiiw  a  permaDcnt  tenantry  within 
*he  8Ute. 

To  this  tt  ma^  b«  answered,  in  the  first  plaee, 
that  these  considerations  do  not  present  them- 
selves In  the  question  now  before  this  courtj 
thej  ma;  he  proper  for  the  examination  of  the 
Qrcuit  Coort,  on  the  further  trial  of  the  cause; 
but  the  only  point  here  submitted  is,  wbethei 
or  not  the  contract  in  question  is  a  lease.  Nor 
can  the  objections  be  sustained  in  themselves. 
If  they  have  force,  they  apply  against  all  res- 
ervations; macb  more,  indeed,  against  such  aa 
are  made  for  fortifications  or  ^ublie  works; 
than  tliese  of  the  lead  mines,  since  they  are 
permanent;  while  these  are,  by  their  terms, 
merely  reserved  "for  fntnre  disposal."  Now, 
it  baa  been  seen  that  the  right  of  reservation 
baa  been  exerdsed  and  aeknowledged,  without 
iotermiaslon,  from  the  eession  of  the  domain 
to  the  present  time;  before  the  Constitution 
was  formed,  as  well  as  since.  Even  for  the 
SSa*]  'admitted  purpose  of  examinstion — for 
the  prevention  of  a  useless  sacrifice  of  the 
lead  mines — this  course  may  be  expedient. 
Nor  can  it  be  doubted  that  such  a  power  ts 
within  the  language  of  the  Constitution.    That 


gusge  as  broad  as  tbis.  It  has  been  held  by 
this  court  to  give  the  wideat  scope  to  the  action 
of  Congress.  ITOullocb  v.  The  State  of  Mary, 
land,  4  Wheat.  422;  The  American  Ins.  Co. 
*.  Canter,  1  Peters,  MS.  Under  it.  territorial 
governments  of  vast  expanse  and  complicated 
political  powers  have  been  formed;  the  whole 
management  of  the  public  domain  rests  upon 
these  fen  words;  lands  have  been  ceded  for 
special  purposes;  limitations  have  been  fixed 
on  the  sovereign  powers  of  the  States;  school 
lands  are  set  aside;  timber  and  salt  springs  are 
kept  for  public  use,  and  the  spots  on  whieh 
many  of  our  fortiScstlons  and  public  buitdin{[s 
are  placed,  are  permanently  secured.  All  this 
haa  been  done,  in  repeated  instances,  tor  nearly 
sixty  years.  To  con&ne  the  language  of  the 
Constitution,  therefore,  to  a  mere  delegation  to 
Congress  of  a  power  to  sell  the  territory,  or  to 
examine  and  prepare  it  for  sale,  is  evidently  an 
unwarranted  restriction  upon  it.  If  a  wider 
atltbority  be  oonfeired,  none  would  seem  more 
legitimate  than  this  limited  and  restricted 
power  of  leasing,  for  short  periods,  the  mines 
that  might  from  time  to  time  be  discovered. 
The  inference  that  it  would  lead  to  the  estab- 
lishment of  a  numerous  tenantry  within  the 
States,  is  less  an  argument  on  the  language  of 
the  Constitution  than  a  supposition  that  Con. 
greaa  might  wantonly  abuse  a  delegated  trust: 
it  might  be  used  with  equal  foroe  against  all 
the  ofavaes  of  the  Oonstitution,  which  give 
power  to  that  body. 
If,  tbarafore,  tt  b«  altw  that  the  eoatra«t  in 


question  Is  a  lease  witUn  tba  legmT  aeceptloo  of 
tbe  term,  and  the  intention  of  the  particular 
act,  it  is  submitted  that  there  is  nothing  in  the 
Conatilution,  or  in  the  previous  or  subsequent 


proper  or  invalid. 

Mr.  Benton,  for  the  defendants. 

The  position  has  been  assumed  by  the  Attor- 
ney-Qenerat  that  the  United  States  may  enter 
into  the  broad  business  of  leasing  the  publie 
lands;  and,  by  consequence,  that  the  President 
may  have  as  many  tenants  on  the  public  lands 
of  the  United  States  as  he  shall  desire;  that  be 
may  lease  in  perpetuity,  and  have  those  tenant* 
to  the  extent  of  time.  Such  a  power  is  sol- 
emnly proteated  against.  No  autnority  in  the 
cession  of  tbe  public  lands  to  the  United  Statea 
is  given,  but  to  dispose  of  them,  and  to  make 
rules  and  regulations  respecting  the  preparation 
of  them  for  sale,  for  their  preservation,  and 
their  tale. 

As  to  tbe  power  to  lease,  which  is  claimed 
for  the  United  States,  what  would  the  SUtes 
hare  said,  when  the  ceaaion  of  these  lands 
*waa  made  and  accepted,  if  it  had  been  [*fiSS 
declared  that  tbe  President  could  Icooe  thr 
lands;  and  that  sixty  years  afterwards  this 
oourt  would  be  engaged  in  enforcing  a  lease 
given  by  the  United  States  of  part  of  the  landn 
then  to  be  cededT  Would  the  lands  haTv 
been  granted  if  Congresa  were  to  have  ttio 
power  to  establish  a  tenantry  to  the  United 
States  upon  them!  The  State  righti  principles 
would  have  realsted  this;  no  lands  would 
have  been  eeded. 

Tbe  clause  in  the  Constitution  of  the  United 
States  relative  to  the  public  lands  will  govern 
this  question,  and  tbe  deeds  of  cession  go  with 

Iirovisions  of  tbe  Constitution.    The  landr 


'to  be  disposed  of"  by  Congress;  not  "held 
by  the  United  States." 

iJo  question  can  be  raised  on  the  construction 
of  the  provision  of  the  Constitution  relative  to 
the  publie  lands.  The  Constitution  give*  the 
power  of  disposal;  and  disposal  is  not  letting 
or  leasing.  The  power  to  make  rules  and  reg- 
ulations, applies  to  the  power  to  dispose  of  tbe 
lands.  The  rules  are  to  carry  the  disposal  bito 
effect;  to  protect  tbem;  to  explore  them;  to 
survey  them.  Congress  have  always  treated 
the  public  lauds  on  these  principles. 

Formerly  tbe  lead  mines  in  tbe  now  State  of 
Missouri  were  leaoed.  This  was  while  a  ter- 
ritorial government  existed  there:  when  Mis- 
souri became  a  State,  opposition  was  made  to 
the  system,  and  to  the  practice  under  it.  Tbej 
were  successfully  resisted,  and  tbe  whole  ays- 
tern  was  driven  out  of  the  State  of  Missouri 
In  that  State  there  is  no  longer  a  body  of  tea- 
antry,  holding  under  leases  from  the  Unltod 
States. 

The  practice  of  leasing  the  lead  mines  then 
went  into  the  territory  of  the  United  Statea 
above  Missouri;  into  the  territory  of  Illinoia. 
It  was  resisted  there,  hut  ineffectually;  this  re- 
sistance cannot  be  sustained  in  a  territory  with 
equal  force  as  it  can  be  in  a  State.  Illinois  has 
become  a  State,  and  she  will  no  longer  allow  tUa 
use  of  the  public  lands  within  her  boundariea. 

I.  Congress  has  no  power  to  give  or  authoriae 
leases  of  tbe  public  lands,  and  to  obtain  proflta 
from  the  working  of  the  aUoM  upon  them. 

r«l«n  14. 


1M0  Tm  UiitnD  Statu  t.  Qiatiot  n  u. 

X  Ooagrm  c&nnot  delegate  thia  power. 

S.  Congress  bug  made  no  rule  or  rcgulal 
bf  which  the  cootrect  oo  which  tbie  kci 
JM  brought  con  lie  maintained. 

Id  arguing  these  pointa  it  ia  inaiated: 

1.  That  the  Brat  act  of  Maieb  3d,  1S07  (eh.  authority  to  leaae  ia  not  given,  and  ita  exercioe 

lot),  giving  the  PTcaidaiit  authority  to  Icaau  ia  invalid.    S  American  State  Papera,  E40. 
lead  minea,  appliea  only  to  londa  ceded  to  the       „      t    ii_  n.^  ,  ,•        >  .l        >  . 

United  Statea  by  the  liuieiana  Ttoaty,  and  to  „,"[■  ■'"'^'f  Thompaon  delivered  tba  opinion 
peraona  who  had  settled  on  euch  Unde  previous     Vi,.  .        ^v    «      ..  „ 

to  the  poaaage  of  the  act ;  and  waa  merely  in-  ,.  ^'l'?  9^?  ^"*'  "P  '""  *J^  ^""'*  9?"^  °* 

tended  tTiiiduce  aucb  p.Jsons  to  aoimowledje  ^'  """"l.^'''?., '"  ,"»  ?'"'"*  ?'  ""»»'■■ 

the  title  of  the  United  Statea,  and  to  beeoSa  ?,''„"  f'°;  ",  'f" '°"°'''?  ?' »  bond  given 

Ua  Unantai  and  to  give  c,uiet  p<«aeaalon,  at  tba  'J  ''"  ''•'"''"*;  '»  "■;  ?»''•''  \'«'»  I" '" 

and  of  the  leaae,  to  the  United  ?laS.  K     ''  ?  .  "!  "i""""''.''"".'".  hearing  date 

ITbat  the  second  Aet  of  Mareb  Jd.  IKI  the  let  ol  September,  1834,  with  a  ■eon.  ^BSB 

(Bb.  IM),  giving  the  Prealdent  authority  to  lo-  dlUon  thereunder  .vr.tt.n   tor  the  performance 

aerre,   for  the  luture  diapoaition   of  Ciogieaa,  ?'  "'**'?  =<>vena»U  or  atipnlatiOja  contained 

the  lead  mines  of  Indlani,  and  oa  many  eon.  '»,""  '!l"A""j:''f'™'j'°' ,Ti''  "f""'  "?' 

5Sd-l   tiguoua  aectiena  of  land  -aa  be  Should  date  with   the   bond,  and  ealled  a   hcenae  for 

tbinli  proier,  and  to  lease  the  same  for  a  Um-  ■"•'''{■g  lead     The  d«i  araliou  aeta  out  tbo 

ited  period;  waa  clearly  intended  to  eauae  tba  ff""  "J  the  bond,  with  the  parla  of  the  in- 

minea   to  be  eaplored,  and   tbeir  value   .acer.  ''"''"•   "'"'^   to   upon   whicl  breache.  or* 

talned,  that  Conir.sa  might  afterwords  dispose  *"if  ^  ?   j     ?  ""*"        'l".°!"'i_.j       j 

of  them  with  a  lnowled|e  of  their  valuei  and  ,.  ™  defendanta  eravc  oyer  of  the  bond,  and 

that    the   act   containa   So   authority    lor   any  the  inatrument  or  mdentu™  referred  to  a  tbO 

anob  licemie  for  amclting  lead,  with  Sr  without  '"Sdition,  and  they  arc  read  to  him  aa  lollowai 

iU  variona  eoriona  eoudltioua,  which  forma  the  ,    f  °;'„*",.~''„''L2"i    f'^"'."!'  "■ 

foundation  for  the  contr«it  dlaeloaed  in  lb,  J   '■  "■  Oraliot  EoWt  Bnrton.  D.  B.  McKire- 

jg^^j  houae,  and   Charlea  S.   Hempatead,  are  holden 

Tbla  act  ia  limited  to  live  yaara.    It  Is  not  "d  stand  Urnily  bonnd  unto  the  United  Sutea 

to  bo  tolerated  that  thia  limitation  ni  to  be  de-  "'   *«""".  o'  Ibsir  certain  attorney.  In  the 

feated    by    the    renewal    of    the    lea«».    The  ■«»''   "J"   ""  .'™,  '.J"/^'',  ''°"","'  ™"*?' 

laoae.  are  to  be  given  for  mine,  which  may  be  """"J  "' ''i'"''' """«  Statea,  well  and  truly 

dlacoveied.    TbhT  ia    diaeovery    by    the    aur.  "  '^  P"J  '»'?  ''" '  '"V"?!  '<"  "''"''  I*?: 

v.yor.  of  the  United  Statea.     No  ^ne.  are  to  ?™''  "'"  •?1,"S'Lw  n  -       'r,'"i, 'l!  ""' 

he  leaaed,  but  those  which   may  tbna  become  J   ^-  "■  Gratiot,  Eohrt  Burton,  D.B.  Moore- 

known.    Private  peiaona  cannot  aeek  for  them,  ?».""■  "".  t*"'"  S.  Hempstead,  do  hereby, 

and  then  Uk.  Icuea  of  them.  l<"""f  ■"''  """•."?.■  <!';'  ouraelvea,  our  heir* 

The   law  providea  that   the  leoerved   load  executoij,  and  adminiatratora    and  each  and 

mine."  may  he  leaaed.    But  no  laad  minea  have  J"'?   »'  tbem    jointly,  aeveraliy,  and   Urnily 

baenreaervedintheStateotlilinoiai  and  in  the  by  theae  preaenta.    Signed  with  our  bandautd 

deolarntion  there  ia  an  averment  tbit  there  ha.  ?»'«4  "'l'  "^  "■';■  ""•  «"t  day  of  Septem. 

been  aucb  .  r.aervation.     Th,  eaa.  befor.  the  1^';  "   ';■/"'   ?!.  °"   '^"'   °'"   'honauld 

court  a  oot,  therefore,  within  the  provWons  of  eight  hundrri  and  thirtyfour^ 
the  act  of  Congreaai  If  tba  eonatrietioa  of  tba         P»   """""^    "'   ""   f^"'   ""iH'"™  > 

Conatitotion  aSd  the  law  aball.  In  the  opinion  '"?■  _"'"  "'''™  '''  ""'.,•'■,'•.";  ""'j? 

of  the  eourt.  be  aucb  aa  would  anthoriae  Icaaing  ""'  .'^'•,'*  'V4"   '""  oh'"!""d  from  tba 

the    landa   of  the  United   St.t«i.    Thoae   wb!  K"',."'  ."",  ''"•"',  f'""  i  ''"""■  !»•,''."« 

eaeeute   a    law   are   to   ahow   that    they   are  date  the  Hial  day  of  September,  1834  eonUin- 

within  ita  terms.    Agents  are  to  act  within  tba  '»«    .stipulations    therem     mm    Pf«leularh, 

granted  authority  T'he  agents  of  the  govero-  *,"i"5?\ '°, ."?'    ,  '?^.°^n  "j"'    ,.  l',  'S' 

ment  of  th.  United  StateTmoat  ahow  that  the  /.f  •  »■  J'"'°'  ■"''  "ohert  Burton  aball  laith- 

aet  of  Coogrees  has  been  followed.  •""?  '"^^  fully  ejecute  and  eomply  with  the 

To  ahow  that  the  agent  of  the  Uoited  State.  '"•"  "■■.  conditiona  .el  for  h  in  oaid  license 

baa  not  followed  hie  authority,  will  be  to  .how  '!»."•  "'^  "  'J'"  "••■  ""?  obligation  to  h.  void 

he     ha.     not     limiud     bia     authority.     Ha  ''"  »'  »»  ;''»'.  oOerwia.  to  remain  m  lull 

atyle.    himself   "Agent   of   the   United   State,  l"™  *°d  virtue. 

lewlminc."     Thi.  «  the  aesertion  of  an  agency  «  iTU  o  !f       '  i      A 

over  all  the  world  ■     Where  1.  the  law  .uthof-  ^'^  Burton  sea  . 

iaing  the  appointment  of  a  eiipei  intendent  of  ,V  !i  w  ^«'?P*t^'^i    [•«»  1 

the  lead  miiSil    There  is  no  law,  nor  bi  there       ™.,  '■  »■  """i""";       I""'-' 

on  averment  in  th.  pieadinga  of  aucb  an  au.        "Witnesses  pre.cnt:  Geo^oldthorp 
Hcrtty.  .T^H'^i"",'     . 

The  action  of  the  agent  ia  aet  forth  In  the  Abraham  Blnylo. 

neoTi ;  not   that  be  has  granted  a   lease,  hut  "Lleenaa  for  Smelting, 

that  he  baa  granted  a  lieenae.    A  license  is  not       '^bts  Indenture,  made  and  entered  into  tbb 

authorized     The  license  does  not  locate  the  per-  flrat  day  of  September,  1834,  between  Uaior  T- 

non  to  whom  it  ia  given  in  any  particular  place.  C.    Legate,   superintending   the    United    Statea 

It  give,  bim  a  right  to  go  where  he  nleuee.  leul  mine,  .cling  under  the  diraition  of  th. 

Tlii.  b  contrary  to  lb.  usual  form,  of  the  l.w.  Secretary  of  War,  of  the  flret  part,  and  J,  P. 

and  it  interfere,  with  the  provisions  of  the  land  B.  Gratiot  and  Robert  Burton,  of   the  aaeond 

lawa.    The  license  is  not  to  work  minea,  but  part,  witneaaetht  , '~  ■ 

"•I-  to-  1  DiBili.Mb,  L.oo^lc*" 
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Tbat  the  utd  party  of  the  leoond  pftrt  is 
hereby  wrmitUd,  b;  and  with  the  approbation 
of  t)ie  Preaident  of  the  United  States,  to  pur- 
6Sfl*]  chase  'and  smelt  lead  ore  at  the  United 
BUtes  lead  mines,  on  the  Upper     - 


.  .  .-  .  -  -,c  -T  MluiSBJpal, 
for  tlie  period  of  one  rear,  from  and  after  tne 
date  hereof,  upon  the  to) lowing  condition, 
*i>.: 

"I.  All  purchases  or  other  acquUtioui  of 
ore,  ashes,  sine,  or  lead,  to  be  from  persons  au- 
thorized to  work  the  minea,  either  as  iesaees, 
smelters,  or  diggers,  and  from  no  others;  and 
aa  ore  to  be  purchased  from  the  leased  prem- 
ises of  any  person  without  his  permisaion. 

"2.  To  oommence  smeltins  as  soon  aa  one 
hundred  thousand  pounds  of  ore  are  obtained, 
and  to  oontinue  it  so  long  as  any  is  on  liand; 
to  weigh  a  charge  ef  ore  for  the  log  furnace, 
and  the  lead  produced  from  It,  when  required 
to  do  It  by  the  said  Orat  party  or  his  asaiat- 


otherwiae  acquired,  and  of  all  lead  mann- 
faetured:  which  boolc  shall,  at  ail  times,  be 
open  to  inspection  of  the  said  Arst  party  or  hia 
aaaistant ;  and  to  furnish  a  tranacript  or  return 
at  the  end  of  erery  month,  agreeably  to  a  form 
fumiahed  by  the  said  first  party;  which  book 
and  returns  to  he  Terified  on  oath  if  required. 

"4.  The  said  second  party  hereby  agrees  to 
pay  the  first  party,  for  the  use  of  the  United 
States,  lix  pounds  of  every  hundred  pounds  of 
all  the  lead  smelted  by  htm,  under  this  indent- 
ure, to  be  paid  monthly  in  deer,  pure  lead,  at 
the  wareroom  on  Fever  River,  or  at  such  other 
place  near  the  minea  aa  the  said  first  psrty  shall 
direct,  and  free  of  eipeuae  to  the  United 
State*.  And  the  said  seoond  party  is  not  to 
sell,  or  remove  from  the  plaoe  of  smelting,  in 
any  manner  whatever,  any  l«ad,  until  the  rent 
be  paid  aa  aforesaid.  This  condition  is  subject 
to  the  revocation  of  the  government,  upon  nv- 
ing  three  months'  previous  notice,  at  which 
time  it  will  be  optional  with  the  licentiate  to 
accent  or  refuse  the  new  terms.  Upon  hia  re- 
fusal to  accept,  then  this  license  sliall  oease  and 
determine. 

"5.  The  second  pertj  Is  allowed  to  have  aa 
much  fuel  aa  will  suSos,  without  waate.  for 
the  pnrwMC  of  this  indenture,  and  to  cultivate 
aa  mud  land  as  will  suffice  to  furnish  his 
teams,  etc,  with  provender. 

"e.  It  is  understood  and  agreed,  between 
the  aforesaid  partiea,  that  the  said  second  par- 
ty  shall  not  em{iloy,  in  any  manner,  any  smelt- 
er, leasee,  or  miner,  who  has  forfeited  hia  li- 
cense, lease,  or  permit  to  mine,  nor  any  other 
Erson  who  is  at  the  mines  without  the  author- 
j  at  the  said  first  party;  and  the  said  second 
party  agrees  not  to  employ  or  harbour  the  la- 
bourers or  workmen  of  another  smelter,  ^xty 
days  are  allowed,  after  the  expiration  of  thla 
license,  to  close  all  buainess  under  it;  but  it  is 
understood  that  no  purchase  or  hauling  of  ore 
IS  to  Utke  place  after  the  license  is  expired. 
The  bond  given  for  the  faithful  performance 
of  the  contract  is  to  be  in  full  force  and  virtue 
until  a  written  aettlement  ia  made. 

"It  Is  distinctly  understood  by  the  said  par- 
tiea that,  upon  proof  beina;  afforded  to  the  first 
party  that  either  of  the  foregoing  atipulations 
have   beea    rJoJated   or  not  complied  with,  be, 


may  deelars  this  'indenture  nnlT  and  [*IS1 
void,  and   re-enter  and  take  paaseasion  of  all 
the  premiaea  aa  If  no  such  agreement  eilst«^ 
"Tho.  a  Legate,        [seal.] 
"Major  U.  8.  Army,  Sup.  L.  Mines. 
"J.  P.  B.  Gratiot,     [seat.J 
"Bobert  Burton,        [seal.] 
"Witnesaea  present:  Geo.  Goldthorp, 

"Peter  Aydelott, 
"Abraham  Blaylen." 
Whieh  being  read  and  heard,  the  defendantt 
interposed  a  general  demurrer  to  the  deehsnt* 
tion,  and  upon  the  argument  of  the  demarrar, 
the  opinions  of  the  judges  were  opposed  upon 
the  following  point: 

"Whether  the  President  of  the  United  SUtea 
had  power  under  the  Act  of  Congress  of  Um 
3d  of  Mandi,  ISOT,  to  make  the  contract  sM 
forth  in  the  declaration;"  which  point  has  beeD 
duly  certified  to  this  court.  The  act  of  Con- 
gress referred  to  Is  entitled  "An  Act  makinf 
provision  for  the  diapoaa]  of  the  public  lands 
aituate  between  the  United  States  miliUry  tract 
and  the  Connecticut  reserve,  and  for  other  pur- 

This  act  establishes  a  land  office,  and  makes 
provisions  for  the  disposal  of  the  lands  of  ths 
United  States  referred  to  in  the  title  of  the  act; 
and  among  other  things,  the  fifth  section  de- 
clares aa  followa:  "That  the  aeveral  lead  mines 
in  the  Indiana  territory,  together  with  as  many 
sections  contiguous  to  each  aa  ahall  be  deemed 
neoessarj  by  the  President  of  the  United  States, 
slUill  be  reserved  for  the  future  disposal  of  ths 
United  States.  And  any  grant  which  may 
hereafter  be  made  for  a  tract  of  land  contain- 
ing a  lead  mine,  which  had  been  diaeovered 
Erevlous  to  the  purchase  of  each  tract  from  ths 
'nlted  States,  shall  be  considered  frauduleat 
and  null;  and  the  President  of  the  United 
States  shall  be,  and  is  hereby  autboriied  tA 
lease  any  lead  mine,  which  has  been,  or  may 
hereafter  be  discovered  in  the  Indiana  territory 
for  a  term  not  exceeding  five  years,"  That 
the  mines  now  in  question  lie  within  the  terri- 
tory referred  to  in  the  act  of  Congress,  and  art 
the  property  of  the  United  States  is  not  denied. 
And  the  Constitution  of  the  United  Statea  (a^ 
tide  four,  aection  three)  provides,  "Tliat  Con- 
gress shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  th* 
territory  or  other  property,  belonging  to  tki 
United  States."  The  Urm  "territory,"^  as  Ikts 
used,  ia  merely  descriptive  of  one  kind  of  prop, 
erty,  and  is  equivalent  to  the  word  "landi.'' 
And  Cougrcaa  has  ths  same  power  over  it  ss 
over  any  other  property  belonging  to  the  Unit- 
ed States;  and  thia  power  ia  vested  in  CougrcM 
without  limitation,  and  Laa  been  considered  the 
foundation  upon  which  the  territorial  govem- 
menta  reat.  In  ths  caae  of  M'Culloch  v.  The 
SUU  of  Maryland,  4  Wheat.  422,  the  C3ii«t 
Juatioe,  in  giving  the  opinion  of  the  court, 
speaking  of  this  article,  and  ths  powers  of 
ingress  growing  out  of  it,  applies  it  to  teni- 


of  The  American  Insurance  Company  v.  Ou- 
ter, 1  Peters,  542,  in  speaking  of  the  acaaiaa  of 
Florida  under  the  treaty  with  Spain,  he  say» 
that  Florida,  until  she  shall  become  a  Stats, 
continues  to  be  a  territory  of  the  United  StatM 
government,  by  that  clause  in  the  Ometitntioa 

D,,,„«B,L,^,r«!«R"- 
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HaiMtB  1.  Jutituon  wr  U, 


which  empomn  Ooagnu  to  make  »11  needful 


longinf  to  the  Uoited  SlAtea,  tlia  wordi  "dii- 
MM  of,"  eumot  receive  the  eonitnicUon  eon- 
tended  for  ftt  tb«  bar— thkt  they  veat  tn  Coi 


righta,  bj  the  creation  of  a  numenius  tenantrjr 
within  their  borden,  ••  hu  been  m>  atrenaoiulj 
nrged  tn  the  &rKiiment.  The  law  of  1307,  an- 
thoriKing  the  leasing  of  the  lead  mines,  was 
pasMd  Mfore  Illinois  wm  organized  aa  a  State; 
and  she  cannot  now  complain  of  an;  diapoal- 


right  to  the  public  land!  within  her  Bmlta.  It 
haa  been  the  policy  of  the  goveranient,  at  all 
timea,  fn  diipoaing  of  the  public  lands,  to  re- 
•am  the  mines  for  the  dm  of  the  United  States. 
And  their  real  value  oinnot  be  ascertained 
without    causing    tbero    to    be    explored    and 


t  la  limited  to  a  term  not  eioeedlng  five 
yeara;  this  limitation,  however,  is  not  to  be  con- 
stmed  aa  a  prohibition  to  renew  the  leases  from 
time  to  time,  if  he  shall  think  proper  so  to  do. 
The  aathority  is  limited  to  a  short  period,  so  as 
not  to  interfere  with  the  power  of  Congress  to 
make  other  disposition  of  the  mines,  should 
they  think  proper  so  to  do.  Does,  then,  the 
contract  upon  which  the  preaent  action  Is  found- 
ed, fsill  within  the  authority  given  to  the  Pres- 
ident to  lease  tlie  lead  mines  T  Or,  In  other 
words.  Is  this  contract  a  leaae  witbin  the  mean- 
ing of  the  law.  In  construing  this  contract, 
the  bond,  and  what  is  called  'the  lioense  for 
smelting,"  are  to  be  taken  as  parts  of  the  same 
instrument ;  and  purport  to  have  been  made  bv 
the  defendants,  with  T.  O,  Le^te,  superintend- 
ing the  United  States  lead  mines,  acting  under 
tha  direction  of  the  Secretary  of  War,  who  i 
be  presumed  to  be  aetlng  under  the  authority 
of  the  President;  eapMlally  •■  the  permission 
given  by  the  contract  in  terms,  is  said  to  be  by 
and  with  the  approbation  of  tbe  President  of 
the  United  States.  This  contract  purports  to 
be  a  license  for  smelting  lead  ore,  and  it  Is  ob- 
ieeted  that  thU  U  not  a  lease  within  the  mean- 
mg  of  the  act  of  Congress.  But  this  objection 
Is  not  well  founded.  It  is  a  contract  for  one 
year,  and,  of  course,  within  the  time  limited  by 
the  law,  which  gives  to  the  President  authority 
to  lease  for  Ave  years.  Is  it,  then,  a  leaseT 
The  legal  understanding  of  a  lease  for  years  is 
a  contract  for  the  possession  and  profits  of  land 
for  ft  determinate  period,  with  the  recompense 
of  rent.  The  contract  in  question  is  strictly 
&>•*]  within  this  definition.  The  'business 
of  smelting  Is  a  part  of  the  operation  of  mining, 
although  it  may  be  a  distinct  branch  from  that 
of  digging  tbe  ore;  but  the  law  ought  not  to  be 
•0  construed  aa  to  require  tbe  whole  operation 
to  be  embraced  in  the  same  contract.  They 
are  different  operations,  requiring  different 
qualifications,  and  distinct  regulations.  This 
contract  is  for  the  possession  of  land.  The 
work  is  to  be  performed  at  tbe  United  States 
lead  mlnei,  aiul  must,  of  course  be  performed 
10  Ihl>4t. 


vate  as  much  land  as  will  suffice  to  furnish 
teams,  etc,  with  provender;  and  there  Is  an  ex- 
press reservation  of  the  rent  of  sis  pounds  of 
ever^  hundred  pounds  of  lead  smelted,  with 
special  and  particular  stipulation  for  securing 
the  same.  It  ia  not  necessary  that  the  rent 
should  be  In  money.  If  received  in  kind.  It  is 
rent,  in  contemplation  of  law. 

We  are  sccordingty  of  opinion  that  the  ques- 
tion certified  in  the  record  must  be  answered  In 
tbe   affirmative. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  on  the  point  and  (question  on  whicb  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  was  certified  to  this 
court  for  its  opinion,  agreeably  to  the  act  of 
Congress  In  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court  that  "the 
President  had  power,  under  tbe  Act  of  tbe  3d 
of  March,  ISOT,  to  make  the  contract  set  forth 
in  the  declaration."  Whereupon,  It  is  ordered 
and  adjudged  by  this  court  that  it  be  so  certi- 
fied to  the  said  Circuit  Court  accordingly. 


SILAS  H.  JENNISON,  Oovemor  of  the  StaU 
of  Vermont,  and  John  Starkweather,  Sheriff 
of  tbe  County  of  Washington,  in  the  said 
State  of  Vermont,  and  their  Successors  In 
Office,  DefendaoU  in  Errw. 

Habeas  corpus  issued  by  Supreme  Court  of  Ver- 
mont— prisoner  remanded — writ  of  error — ju- 
ils4]ictloa. 


la  the  Stats  of  VumoDt.  Ocorgs  Holmes  was 

conflned  under  a  warrant  [taued  bv  tbe  Qovemor 
of  tbat  State,  directing  Ihe  sberllt  at  the  Countt' e( 
WasblDgton  to  eonver  and  deliver  blm  "to  wll- 
11am  Brown,  tbe  agent  of  Canada,  or  to  lucb  person 
or  persoDs  as,  bj  the  laws  of  said  province,  mav  b* 
Butliorlied  to  receive  the  same,  at  some  convenient 

Place,  on  tbe  canflnes  of  this  State  and  the  said 
rovlDce  of  Lower  Canada ;  to  the  end  that  be,  the 
Bsid  Qeorge  Holmes,  tnaj  be  thence  conveyed  to 
tbe  said  District  of  Quebec,  and  be  tjere  dealt  with 
aa  to  lav  and  Jastlce  sppertalcs." 


r  Csnada ;  that  the  "said  Oeom  Holmee.  « 


NonL—  As  to  Inrlndlctlon  of  United  States  Bu- 
preme  Conrt,  where  federal  qoeeltcn  arlsea.  or 
where  Is  drawn  In  question,  itatute,  treaty,  or  Con* 
-"-"tlon  ;  and  aa  to  what  state  JndgmeDts  are  Baal, 

jotea  to  2  I.  ed.  O.  S.  aSt :  <  L.  ^  U.  8.  9T ; 

Q  I,,  ed.  n.  e.  DTI. 

At  to  what  ts  a  "Deal  decree"  or  JudcmeDt,  In 
State  or  other  court,  from  which  anpeal  lies,  as* 
notes  to  S  L.  ed.  U.  8.  803 ;  49  L.  ed.  D.  B.  1001 : 


o  U  L.R.A.  U. 


s  air«cUD(  rliht  of  review. 

l,:Mb,GOOg4t« 


SnPBKHK  CoDBT  or  the  Uititbi  States. 


•  StM 


,du«t  J 


JuiuRfy,  IStS,  at  tbe  Partob  of  fi 


I.  Id  nid  dlatrlct,  did  relonl- 

viwu    Kui  ftuu   uiuEuvF  OQ*   LOoU   FlUCbU]]    Achllle 

Tum;  Ud  whereu  tba  uld  Qeorge  Ilolme*  not 
bdns  *L  dtlMB  of  th«  8Ut(  of  Vcrmoat,  but  a  cltl- 
•m  of  Uw  laid  Province  ol  Lo»*r  Caoada,  and  bu 
onna  lato  thli  Stata  Irom  tbe  lald  Prorlnee  of  Can- 
ada, and  the  offcDM  wberait  be  itftDilB  cbacsed  aa 
atoreaald  baring  be<n  eommlEted  witbin  tbe  Jarla- 
dtettSD  of  Mid  proTlnce.  It  la  lit  aod  expedient  tbr* 


li^  Ue  aaid  Oeone, 
It  aald  prorlnee.  lor 
_  A  writ  or  babca* 


b«  made  ameDabte  to  the  law* 
.  tbe  olTense  sforeeald." 
corpua  was,  on  tbe  petition  at 


OeoTBe  Holmaa, _, , 

Vennont.  and  on  tbe  return  tbereto  by  the  i 
■tatlng  u>e  warrant  of  tbe  goreroot  to  Ik  thi 
ol  ble  detention,  be  waa  remanded  b;  tbe 
Oeorge  Bolme*  proaecoted  a  — '■  -• 


IN  error  to  the  Sai 
of  the  Stata  oj 

On  the  mb  of  July,  183S,  Qeorge  Holme* 
presented  a  petition  to  the  Supreme  Court  ot 
the  State  of  Vermont,  then  in  leision,  getting 
forth  that  be  was  in  the  custody  of  John  Stark- 
veather,  aheriff  of  the  County  of  Washington, 
fa)  the  common  jail  of  Montpelter,  under  a  war- 
rant bearir^  date  tbe  16tfa  of  April,  1839,  Issued 
l»y  Silas  S.  Jennlson,  Gtovemor  of  Vermont; 
and  that  he  was  unlawfully  imprisoned  and  re- 
strained of  bis  personal  liberty.  He  prayed  for 
a  writ  of  balKaa  corpus  to  be  directed  to  tlie 
aheriiT.  The  writ  was  issued,  and  tbe  sherliT 
returned  that  he  bad  the  body  of  the  petitioner 
before  the  eonrt,  and  that  he  held  him  in  cus- 
tody under  the  following  order  from  the  Got- 
emoT  of  the  State  of  Vermont: 
"State  of  Vermont. 
■To   John    Starkweather,   Esquire,    Sheriff    of 

the  County  of  Waahington,  greeting: 

"Whereas,  George  Holmes,  late  of  Soret,  in 
the  Province  of  Lower  Canada,  Is  now  detained 
in  the  common  Jail  in  aaid  Washington  Coun- 
ty, and  under  your  enstody,  by  reason  of  a 
541*]  certain  ebarge  of  •felony,  sustained  by 
Indictment  found  by  the  grand  Jurors  of  the 
District  of  Quebec,  in  said  prorinee,  to  wit: 
That  the  said  Qeorge  Holmes,  on  the  3Ut  day 
of  January,  1S3S,  at  the  Parish  of  St.  Tyiuia  of 
Kamouraslu,  in  said  district,  did  feloniously 
IciU  and  murder  one  Louis  Paschall  Achille 
Taelw;  and  whereas,  the  said  Georee  Holmes, 
not  being  a  eitlsen  of  the  State  of  Vermont,  or 
of  any  of  the  United  States,  but  a  dtisen  of 
the  aaid  Providence  of  Lower  Canada,  and  has 
oome  into  thi*  State  from  the  aaid  Province  of 
Canada,  and  the  olTense,  whereof  be  is  charged 
as  aforesaid,  liaving  been  committed  within  the 
Jtirisdiction  of  said  province.  It  Is  flt  and  expe- 
dient that  he,  the  said  George,  be  made  amena- 
ble to  the  laws  of  said  proTliice,  for  the  offense 
aforesaid: 

Tou  are  therefore  reauired  that,  aa  aoon  aa 
Toaj  he  after  the  27th  nay  of  (instant)  April, 
the  body  of  the  said  George  Hotmea,  now  in 

Cr  custody,  jrou  convey  and  deliver  to  Wil- 
I  Brown,  tbe  agent  of  Canada,  or  to  such  per- 
•on  or  person*  a*,  by  the  laws  of  the  said  prov- 
ince, may  tie  authoriied  to  receive  tlie  same,  at 
•ome  convenient  place  on  the  cmiflne*  of  this 
State  and  the  said  Province  of  f-"n«d»i  to  the 
end  that  he,  the  said  Georee  Holmes,  may  be 
therein  conveyed  to  the  said  District  of  Quebec, 
and  be  there  dealt  with  a*  to  law  and  jtutice  ap- 


"Hereof  fall  not,  but  of  jom  doinp  In  tha 
premises   malce    due   return. 

'^ivEQ   under   my  hand,   at   Shoreham,   tU> 
leth  day  of  April,  1689. 

"S.  H.  Jennison, 

"Governor  of  Vermont." 


J,  hav- 
ing been  born  in  tbe  State  of  New  Hampehire. 

A  correspondence  between  C.  P.  Van  Ness, 
Esq.,  the  Governor  of  the  State  of  Vermont,  In 
the  year  ISZfi,  with  the  executive  of  the  United 
State*,  was  also  given  in  evidence.  In  March, 
182S,  the  Governor  of  Vennont  forwarded  to 
Mr.  Clay,  the  Seeretai?  of  State,  of  the  Unitod 
States,  a  communi  cation  addreMed  to  him  by 
"the  acting  Governor  of  Osnada,"  stating  that 
two  soldier*  of  a  British  re^ment,  who  had 
committed  a  robbery  on  two  officer*  of  the  reg- 
iment, were  then  In  eonflnement  in  jail  in  Bar- 
llngton,  Vermont,  and  asked  that  the  offender* 
should  be  delivered  up  to  a  person  to  be  au- 
thoriced  to  receive  them,  to  be  ttmught  to  jua- 
tioe  in  the  Province  of  Canada.  Tlic  riovernot 
of  Vermont,  in  the  letter  to  the  Si^crcLary  of 
State,  expresses  his  readiness  to  attend  to  any 
directiona  the  Secretary  of  State  of  tlip  United 
States  might  please  to  ^ve  on  the  subject.  The 
reply  of  Mr.  Clay,  whiph  was  trammitted  by 
Governor  Van  Ness  to  the  aotinn;  Covernor  of 
Canada,  states:  "I  am  instructed  by  Clir>  Pre«- 
ident  to  express  his  regret  to  yonr  Biccllencj', 
that  the  request  of  the  acting  Governor  of  Can- 
ada cannot  be  complied  with  under  any  ao- 
thorlty  now  vested  in  the  osecutive  government 
of  the  UniUd  *SUte*;  the  stipulation  (*ft41 
between  this  and  the  British  government,  for 
the  mutual  delivery  of  fugitives  from  jn^tioa 
being  no  longer  in  force,  and  the  renewal  uf  it 
by  treaty,  being,  at  this  time,  a  subject  of  no- 
gotiatlon  betvreen  the  two  Mvemments." 

A  motion  was  made  for  the  discharge  of  tbe 
prisoner  upon  the  ground  of  the  insuQicIency 
of  the  cause  alleged  for  hi*  detention,  a*  Ijeiiig 
at  variance  with  the  proviaions  of  the  Constitu- 
tion of  the  United  States;  and  after  a  hearing 
of  the  ease,  the  oourt  rendered  judgment 
against  the  application,  and  ordered  the  pris- 
oner to  be  remanded,  George  Holmes  prosecutad 
this  writ  of  error. 

The  ease  waa  argued  by  Hr.  Van  Heat  f^ 
the  plalntifT  In  error.  No  counsel  appeared  on 
the  part  of  the  defendants. 

Hr.  Van  Ne**,  for  the  plaintiff  in  error. 

The  case  in  the  record  now  before  the  eonrt 
presents  two  general  questions.  First,  has  thia 
court  iurisdtctiont  And,  second,  If  it  has,  ia 
the  judgment  complained  of  erroneous  T 

The  questiM)  of  Jurisdiction  depends  easea- 
tially  upon  the  provisions  of  the  Constitution 
of  the  United  States  deflning  the  powers  of  thia 
court,  and  upon  the  £6th  section  of  the  Judicial 
Act  of  1T8S,  prescribing  the  mode  in  which  th* 

Cdgments  of  State  courts,  in  certain  eases,  can 
here  re-examined.  But  before  entering 
upon  this  field,  it  may  be  proper  briefly  to  ad- 
vert to  the  prbieiples  of  the  common  law  a*  it 
regards  the  prosecution  of  writs  of  arror. 

It  appears  never  to  have  been  judicially  set- 
tled  In   Eneland   whether  this   writ  would   lia 
where  a  Ju^pnent  had  been  rendered  <hi  the  rr< 
Poi«n  14. 


1M> 
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tmn  tei  »  IwbcM  eorpna;  though  the  point,  in 
one  or  two  instnncM,  bM  been  incident&Ilj'  Al- 
luded to,  while  is  another  it  wu  direetlj  agi- 
tated, but  without  Boy  decisive  result. 

In  the  esse  of  WsgoueT,  oiled  the  ease  of  The 
City  of  London,  reported  in  8  Coke,  2U,  there 
was  an  objection  mnde  to  the  retnni  npon  a 
h»t(eu  corpus,  that  it  consisted  too  mnch  in  re- 
dtal,  initekd  of  being  more  direct  and  certain; 
and  the  court  answered  that  It  "was  not  a  de- 
mnirer  in  law.  but  a  return  on  a  writ  of  priv- 
ilege, upon  which  no  isaue  could  be  taken  or  de- 
murrer joined;  neither  npon  the  award  would 
any  writ  of  error  lie,  the  return  being  to  In- 
form the  court  of  the  truth  of  the  matter  in 
which  Buch  precise  certainty  is  not  required  aa 
in  pleading. 

In  the  case  of  The  King  v.  The  Dean  and 
Chapter  of  Trinity  Cliapel,  in  Dublin,  reported 
in  8  Modem,  28,  aod  in  I  Strange,  63S,  a  writ 
of  error  was  brought  to  the  King's  Bench,  in 
England,  to  reverse  a  judgment  of  the  King's 
Bench  in  Ireland,  awarding  a  peremptory  man- 
damus, and  it  was  decided  that  error  wonid  not 
lie.  In  the  first- mentioned  report  of  this  case, 
the  court  is  represpntPd  as  saying'  "It  is  against 
the  nature  of  a  writ  of  error  to  lie  on  any  judg- 
ment but  in  causes  where  an  issue  can  be  joined 
and  tried,  or  wbere  judgment  may  I>e  had  upon 
a  demurrer  and  joinder  in  demurrer,  and  there- 
K4S*]  fore  it  would  not  lie  *on  a  judgment 
for  a  procedendo,  nor  on  the  return  of  a  habeaa 
corpus."  By  the  report  of  Strange,  which  is 
much  more  fntl,  and,  doubtlesa,  more  correct, 
it  appears  that  on  the  first  argument  of  the  case, 
tlie  judges  doubted  as  to  whether  the  writ  of 
error  could  be  brought,  some  of  them  leaning 
one  way,  and,  some  the  other  way.  But  after 
a  second  argument,  they  agreed  that  the  writ 
could  not  be  sustained.  Nothing,  however,  is 
aaid  about  a  writ  of  error  on  a  habeas  corpus, 
except  that  one  of  the  judges  inferred  from  the 
form  in  which  the  jud^ent  was  entered  in  the 
ease  of  the  Aylesbury  men,  (of  which  I  shall 
presently  take  notice)  that  tltat  ease  was  not 
thought  to  be  one  in  which  a  writ  of  error 
could  be  brought.  And  upon  lookins  Into  the 
reasons  BBsigned  for  the  decision,  it  will  be  seen 
that  the  principal  one  was  the  omission  o(  the 
words  "ideo  consideratum  eat,"  in  the  entry  of 
the  judgment. 

Here  let  it  be  observed  that  In  neither  of  the 
two  cases  referred  to  was  there  a  question 
whether  a  writ  of  error  would  lie  in  the  case  ot 
a  liabeas  corpus;  and  therefore  that  whatever 
may  have  been  Eaid  by  the  court  in  either  of 
them,  upon  this  point,  waa  foreign  to  the  sub- 
ject before  them,  and  cannot  be  entitled  to  the 
weight  of  authority.  And  it  should  be  particu- 
larly noticed  that  the  principle  reasons  upon 
which  the  last -mentioned  case  was  finally  de- 
cided, was  the  omission  of  the  words,  "ideo  con-^ 
sideratum  est."  in  the  entry  of  the  judgment; 
thus  placing  the  question  whether  the  decision 
of  the  court  constituted  a  regular  judgment, 
upon  the  particular  words  made  use  of  In  enter- 
ing auch  decision  on  the  record,  instead  of  de- 
tM^'ning  that  point  from  the  nature  and  effect 
of  the  decision  so  given. 

But  there  remains  the  case  of  the  Aylesbury 
men,  in  which  the  question  which  we  are  now 
discussing  directly  arose.  This  case  <iccurred 
in  the  first  yeara  of  the  rein  ot  Queen  Anne, 
10  I>.  ed. 


and  la  reported  In  8  Salkeld,  SOS,  and  In  Z  Lord 
Raymond,  HOG,  and  also  in  Holt,  626.  Thers 
was  a  commitment  by  order  of  the  House  of 
Commons  of  certain  persons  for  an  allied  con- 
tempt, in  having  oommenced  an  action  agalnat 
the  constables  of  Ayleahury,  for  refusing  to 
take  their  votes  at  an  election  for  members  of 
Parliament.  The  iH-iaonera  were  brought  be- 
fore tbe  Court  of  King's  Bench,  by  a  writ  of 
habeas  corpus,  and  three  of  the  four  judges  bald 
that    the    commitment    was    legal;    but   Holt, 


this  judgment  having  been  applied  for,  the 
House  of  Commons  insisted  that  none  ought  to 
be  granted  while  the  House  of  Lords  took  the 
opposite  side.  Tbe  latter  condemned  the  course 
pursued  by  the  Commons,  and  requested  of  the 
queen  "that  no  consideration  whatever  should 
prevail  with  her  majesty  to  suffer  an  obstruc- 
tion to  the  known  course  of  justice,  but  that 
she  would  be  pleased  to  give  effectual  orders 
for  the  immediate  issuing  of  the  writ  of  error." 
And  In  referring  to  the  several  objections  made 
by  the  Common!,  they  said:  "As  to  the  second 
thing  they  (the  Commons)  have  taken  upon 
them  to  'assert  that  no  writ  of  error  lies  [*644 
in  the  case;  we  affirm  to  y^ur  majesty,  with 
he  House  of  Comn 


great 


that  the  I 


f  Commons 


writ  of  error  is  properly  brought,  is  by  law  In- 
trusted to  that  court  to  which  the  writ  of  error 
is  returnable;  and,  therefore,  we  shall  not  at 
present  say  anything  to  your  majesty,  in  an  ex- 
trajudicial way,  and  before  the  proper  time,  aa 
to  the  ^int,  whether  a  writ  of  error  brought 
upon  a  judgment  for  remanding  priionerm  upon 
a  habeas  corpus  can  be  maintained." 

Now,  although  tbe  House  of  Lords  did  not 
in  terms  declare  that  the  writ,  if  brougbt,  would 
be  sustained  by  them,  yet  it  would  certainly  ha 
unreasonable  to  suppose  that  they  would  have 
pressed  the  subject  in  the  manner  they  did,  had 
they  been  of  the  contrary  opinion.  And  aa 
this  case  occurred  nearly  one  hundred  year* 
after  that  of  The  City  of  London,  it  follows 
most  clearly  that  what  had  been  loosely  said  in 
the  latter  had  never  grown  into  authority,  nor 
bad  any  effect  towards  settling  the  principle. 
The  question,  therefore,  remains  an  open  and 
unsettled  one  In  England  to  this  day. 

In  Cake's  Commentaries  on  Littleton,  28B  b, 
it  is  laid  down  that  "a  writ  of  error  lleth  when 
a  man  is  aggrieved  by  an  error  in  the  founda 
tion,  proceedings,  judgment,  or  execution." 
And  a^n,  that  "without  a  judgment,  or  an 
award  m  the  nature  of  a  judgment,  no  writ  of 
error  doth  lie."  Now,  what  is  a  judgment,  but 
the  decision  of  the  court  upon  the  case  before 
itt  And  ia  not  the  decision  upon  the  return  to 
a  habeaa  corpus,  determining  whether  the  im- 
prisonment of  a  person  is  lawful  or  unlawful, 
a  judgment  in  the  ease;  or,  at  least,  an  award 
in  tbe  nature  of  a  iudg^mentt  There  is  a  ease 
regularly  brought  before  the  court,  and  the 
merits  of  the  question  which  it  was  designed  to 
try  are  examined  and  determined.  It  this  de> 
termination  does  not  constitute  a  judgment,  I 
am  at  a  loss  to  understand  what  does.  And. 
moreover,  in  order  to  determine  this,  is  it  rea- 
sonable or  proper  that  we  should  nhnt  our  eye* 
to  the  nature  and  character  of  the  act  performed 
Ml 
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by  the  eonrt,  and  look  mcr«l)>  at  the  particular 
let  of  worda  that  maj  happen  to  be  uead  in  n- 

HirditiK  auch  act! 

It  ihould  here  be  noted  that  error  lies  in  Eng- 
land to  reverse  an  outlawry;  that  itUeaupona 
atatute  merchant,  and  slaa  upon  a  fine;  in  neith- 
er of  which  last  two  caaea  at  least,  can  it  1>e 
•aid  that  there  ia  any  judftmeot  of  a  court. 

In  the  State  of  New  Yorlc,  this  subject  waa 
very  fully  and  ably  diecuesed  in  the  case  of 
Van  Nee*  Yates,  reported  in  S  Johnson,  337; 
and  it  waa  there  decided  by  the  Court  of  Errors, 
the  highest  judicial  tribunaJ  in  the  State,  that 
a  writ  of  error  would  tie  in  the  case  of  a  habeas 
eorpua.  It  is  true,  that  there  was  a  respectable 
minority  in  the  court  dissentiOK  from  the  de- 
cision, but  It  can  scarcely  be  denied  that  the 
weight  of  the  areument  was  on  the  side  of  the 
majority.  And  I  b^,  particularly,  to  refer  the 
coiu^  to  the  opinion  delivered  by  that  great 
man,  D«  Witt  Clinton,  who,  though  not  a  tech- 
nical, nor  eren  a  practicing  lawyer,  exposed  in 
S4ft*]  a  'masterly  and  unanswerable  manner, 
the  weakness  and  absurdity  of  the  grounds 
urged  why  a  writ  of  error  should  not  be  con- 
sidered a  legal  and  appropriate  remedy  In  a 
case  of  this  kind. 

Upon  the  whole,  therefore,  it  appears  to  me 
that  the  jurisdiction  of  this  court  in  the  present 
caae,  so  far  as  it  concerns  the  point  whether  a 
writ  of  error  wit]  lie  in  the  case  of  a  habeas 
corpus,  ia  sustain  able  even  upon  the  principles 
of  the  common  law.  But  we  will  now  turn  to 
the  Constitution  and  laws  of  the  United  States; 
upon  which,  after  all,  as  I  have  already  said, 
'.be  question   essentially   rests. 

The  Constitution  provides  that  in  all  cases 
arising  under  the  same,  the  laws  of  the  United 
States,  and  the  treaties  made  under  their  au- 
thority, this  court  shall  have  appellate  jurisdic- 
tion, both  aa  to  law  and  fact;  with  such  excep- 
tions, and  under  such  regulations,  as  Congress 
shall  make.  By  the  2JSth  section  of  the  Judici- 
ary Act  of  1789,  H  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity 
in  which  a  decision  could  be  had,  of  a  State, 
may  be  re-examined  and  reversed  or  afHrmed 
in  this  court,  upon  a  writ  of  error,  whe-e  is 
drawn  iu  question,  among  other  subjects,  the 
validity  of  an  authority  e^ierciaed  under  any 
State,  on  the  ground  of  such  authority  being 
repugnant  to  the  Constitution  or  laws  of  the 
United  States,  and  the  decision  of  the  State 
court  ia  in  favor  of  the  validity  if  such  au- 
thority. 

The  principal  question  which  the  record  In 
this  case  presents  is.  whether  the  authority  ez- 
erdsed  by  the  Governor  of  Vermont,  under  or 
on  behalf  of  the  State,  in  issuing  the  order  for 
the  arrest  of  the  plaintilT  in  error,  and  his 
transportation  to  a  foreign  country,  was  in  vio- 
lation of,  or  repugnant  to,  the  Constitution  of 
the  United  States.  And  it  has  been  fully  eet- 
tleii  by  this  court  that  it  need  not,  in  terms,  be 
stated  that  the  Constitution  or  an  act  of  Con- 
gress was  drawn  in  question,  in  order  to  elve 
the  court  jurisdiction  on  error  from  a  State 
court;  but  that  It  is  sufficient  if  the  re 
shows  that  some  one  of  the  requisite  questions 
was  necessarily  involved  in  the  case.  I  will 
not,  therefore,  spend  further  time  to  prove  that 
the  subject  matter  of  this  cause  may  come 
bere;  but  will  proceed  with  the  examination,  aa 


to   whether   it   has   been  brought  here   !■  tba 
manner  prescribed  by  the  act  of  Congress. 

The  substance  of  what  is  required  is,  tluU 
there  should  be  a  question  of  which,  by  the 
Constitution,  this  court  has  appellate  jurisdic- 
tion; the  manner  of  bringing  that  question 
here  being  but  matter  of  form.  And  herein 
consists  tne  difference  between  the  principle* 
which  are  to  govern  the  decision  of  this  caa<^ 
and  those  which  are  applicable  to  writs  of  error 
in  England.  There,  the  right  to  bring  error 
appears  to  depend  upon  the  form  of  the  pro- 
ceedings which  are  sought  to  be  re-examined, 
without  regard  to  the  merits  of  the  contro- 
versy; while  here,  it  depends  upon  the  prin- 
ciples involved  in  the  case,  without  regard  to 
the  form  of  the  proceedings. 

It  is  but  fair  to  suppose  that  it  was  the  In- 
tention of  Congress,  in  framing  the  proviaions 
of  the  Judicial  Act  of  1789,  which  have  been 
'already  stated,  to  carry  into  execution  [*B4ft 
the  grant  of  jurisdiction  contained  in  the  Con- 
stitution; and  in  that  light  the  act  should  be 
liberally  construed.  But  so  far  as  it  may  be 
supposed  that  the  object  was  to  make  excep- 
tions to  the  grant,  the  construction  ought  to  be 
a  strict  one.  And  here  let  me  make  the  pass- 
ing remark,  that  although  in  my  judgment 
some  erroneous  ideas  have  been  entertained  as 
it  respects  the  power  of  Congress  to  make  ex- 
ceptions, yet  that  I  do  not  deem  it  necessary  to 
my  present  purpose  to  enter  upon  that  question. 

I  return  to  the  point;  the  Constitution,  as  wc 
have  seen,  embraces  in  the  jurisdiction,  all  cssei 
arising  under  the  same,  or  under  the  laws  nn:l 
treaties  of  the  United  States;  while  the  act  of 
Congress  provides  for  a  writ  of  error  from  On 
judgment  of  a  State  court,  in  any  suit  in  which 
certain  qneettons,  of  the  nature  of  those  men- 
tioned in  the  Constitution,  and  including  Ibi 
one  presented  by  the  record  beforo  the  court, 
shall  arise.  Can  there  be  a  reasonable  doubt 
that  the  main  object  of  the  law  waa  to  provide 
for  bringing  up  the  questions  specified,  witliont 
reference  to  the  particular  form  of  the  procMd- 
ings  in  which  they  might  occur  I  Is  it  not 
plain  that  the  terms  "any  suit"  were  inUTid«l 
to  be  used  in  a  sense  co-extensive  with  "all 
cases  T"  And,  indeed,  I  feel  persuaded  that  I 
might  safely  rest  the  question  upon  the  neui- 
ing  of  the  term  "suit,"  by  itself  considFTsd. 
It  is  defined  to  he  "the  lawful  demand  of  ose'i 
right;"  and  what  broader  expression  can  \x 
necessary  to  include  the  writ  of  habeas  eorpui, 
which  is  brought  to  recover  one's  personal  lib- 
erty, the  highest  and  most  valuable  of  iH 
rirfitst 

But,  finally,  I  view  this  question  to  hsve 
been  settled  (at  least  in  effect)  by  this  eonrt 
In  the  case  of  The  Columbia  Insurance  Com- 
pany T.  Wheelwright  et  al.  7  Wheat.  634,  it  mi 
decided  that  error  would  lie  upon  the  award  oi 
a  peremptory  mandamus.  Error  was  also  un- 
tamed in  a  similar  case  in  favor  of  Hr.  Kendall 
The  Postmaster-General,  12  Petera,  624.  Ail 
in  the  ease  of  Weston  et  al  v.  The  City  Coandl 
of  Charleston,  2  Peters,  450,  it  wa*  determiDcd 
that  this  writ  might  be  brought  upon  a  deiiil 
to  grant  a  prohibition.  In  the  last-mrntJOMd 
case,  the  following  language,  with  referenee  It 
the  word  "suit,"  was  used  by  Chief  .Instiei 
Marshall,  in  delivering  the  opinion  at  Us 
court:  "The  term  ia  certainly  a  comprehensin 
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, .  d  to  »pp1y  to  any  prooerf- 

ing  In  a  ooart  of  Juatloe  br  which  mn  Indirld- 
v2  pomiM  t>'->t  rfinedy  which  the  Uw  AfTnrds 
Ub.  Tht  mode*  of  proceeding  may  b«  vari- 
oiiB,  bnt  tf  ft  rigfat  b  litigated  between  parties 
iB  »  court  of  InatiM,  the  proceeding!  by  which 
tba  dectiion  of  the  eourt  U  •ought  b  a  tuit. 

I  with  to  bring  back  to  the  notice  of  the 
court  tbkt  it  hu  been  settled  In  England,  by 
the  Houm  of  Lordi,  that  neither  in  the  eaa«  of  a 
mandunna,  or  of  a  prohibition,  can  a  writ  of 
arror  he  initained.  Aa  to  the  fonner,  It  wa* 
dMided  in  the  ease  already  cHed,  of  The  King 
▼.  The  Dean  and  Chapter  of  Trinity  Chaper, 
B47*]  which  waa  'carried  up  to  the  Houae  of 
Lorda.  And,  with  re«ird  to  the  latter,  it  waa 
Mttled  in  the  caae  of  The  Bishop  of  St.  Darld'a, 
1  Salk.  134;  1  Lord  Ray.  84S. 

If,  then,  this  conrt  haa  exercised  jurisdiction 
tn  both  of  those  esses,  contrary  to  tlie  decisions 
of  the  Iiigheat  courts  tn  England,  why  should 
not  the  jurisdiction  be  sustained  in  the  one 
now  before  the  court;  when  It  bos  never  been 
determined  in  England  that  a  writ  of  error 
could  not  be  brought  to  reverse  a  judgment 
rendered  on  the  return  to  a  habeas  corpus  t 
Surely,  it  will  not  be  said  that  property  is  more 
worthy  of  the  protection  of  this  court  than  the 
personal  lil>erty  of  the  citizen.  Nor  can  it  be 
pretended  that  a  mandamus  or  a  prohibition  ia 
eateemed  a  higher  remedy  than  the  writ  of 
tiabeas  eorpus,  the  privilege  of  which  was  con- 
sidered of  so  sacred  a  character,  and  so  essen- 
tia] to  the  penonal  security  of  the  people,  that 
the  Constitution  has  provided  against  any  sua- 
penaion  of  it,  even  b^  Congress,  except  in  oases 
of  rebellion  or  invasion. 

But  1  will  leave  this  part  of  the  case,  In  the 
fnll  persuaaiou  that,  even  without  any  other 
argument  or  authority,  the  determination  of 
tUs  eourt,  and  the  reaaona  npon  which  it  waa 
founded  in  the  case  of  Weston  et  al.  v.  The  City 
Caandl  of  Qiarleston,  is  absolutely  decisive  in 
favor  of  the  Jurisdiction  which  I  have  endeav- 
ond  to  maintain. 

I  come  now  to  the  main  question  in  the  ease, 
which  ia,  whether  the  judgment  of  the  State 
court  is  erroneous  or  not. 

I  am  not  able  to  present  to  this  court  the  rea- 
sons upon  which  trie  three  jndgea  of  the  court 
below,  who  concurred  in  the  decision,  founded 
their  judgment;  ainoe  they  have  never  appeared 
willing  to  assign  any,  though  repeatedly  called 
upon  to  do  so. 

The  flrst  point  upon  this  part  of  the  case,  for 
which  I  contend,  ia,  that  the  aurrender  of  per- 
sons charged  with  the  eomnusaion  of  crimes  in 
foreign  countriea,  ia  a  mere  matter  of  comity 
between  nations,  and  not  of  obligation;  but 
thmt  whether  it  be  the  one  or  the  other,  the 
subject  ia  wholly  of  a  national  character,  and 
the  power  over  it  conferred  azctuaively  upon 
the  government  of  the  Union. 

Of  the  more  early  writera  who  have  treated 
vipott  the  subject,  Grotius,  Burlamaqui  and 
^^ttol  assert  that  a  positive  obligation  exists 
to  mftke  the  surrender;  white  PuSendorf,  Mar- 
tena,  and  Lord  Colte  deny  the  exiatence  of  auch 
obligation,  and  hold  that  aurrendera  are  only 
Buide  upon  the  ground  of  national  comity,  or 
tty  vfatna  of  treaty  atipulations.  The  authors 
Knd  iMal  diaracters,  who  have  more  recently 
trmmtia  of  the  mattar,  in  this,  aa  well  aa  in 


maintain  the  latter  position. 

There  are  two  adjudged  cases  In  this  country 
which  deserve  to  l>e  noticed.  The  one  is  a  de- 
cision of  Chancellor  Kent,  of  New  York,  and  Is 
to  be  found  tn  i  Johns.  Cb.  Rep.  106;  and 
the  other,  of  Chief  Juatice  Tilghman,  of  Penn- 
sylvania, reported  in  10  Serg.  ft  Rawle's  Rep. 
120.  Chancellor  Kent  Instats  that,  by  the  lawa 
of  nations,  there  ia  an  absolute  and  poaitiTS 
national  obligation  to  surrender  fugitives  from 
justice,  on  proper  demand  being  made.  He 
'undertakes  to  maintain  that  the  arti-  [*648 
cle  In  the  Treaty  of  1704  between  the  United 
States  and  Great  Britain,  providing  for  the  mu- 
tual surrender  of  persona  charged  with  murder 
and  forgery,  created  no  new  obligation;  and  ha 
even  supposea  it  to  have  operated,  during  Its 
exiatence,  as  a  restriction,  so  far  as  it  related 
to  the  Crimea  in  regard  to  which  surrenders  were 
to  be  made.  Chief  Justice  Tilghman  maintains 
preciselv  the  apposite  ground;  and  it  appears 
to  me  that  no  impartial  man  can  read  his  opin- 
ion without  acknowledging  the  superiority  of 
hia  reasoning,  and  becoming  convinced  Of  the 
oorreotneaa  of  his  eonclUHlona. 

There  la  no  English  authority  that  nuiintaina 
the  doctrine  of  obligation.  In  two  of  the  cases 
dted  by  Chancellor  Kent,  the  persona  accused 
were  aent  to  Ireland  for  trial,  and  in  another  to 
Calcutta;  but  in  all  three  of  tb?m,  it  was  upon 
the  ground  that  this  waa  allowable  by  the  pro- 
yiaiona  of  the  Habeas  Corpus  Art  of  Chsftes 
n.,  since  the  placea  to  wliich  the  prisoners  were 
aent  were  under  the  dominion  or  the  King  of 
England.  What  was  done  with  the  man  who 
waa  eu»pected  of  a  murder  in  Portugal,  ia  left 
in  doubt;  the  whole  report  of  the  case  being  aa 
follows:  "On  a  habeas  corpus  it  appeared  that 
the  defendant  was  committed  to  Newgato  on 
suspicion  of  murder  tn  Portugal,  which  (by 
Mr.  Attorney),  liein^  a  fart  out  of  the  king'a 
dominions,  is  not  triable  by  commission  Upon 
36  of  Henry  VUI.  (ch.  3,  sec.  1),  but  by  a  con- 
stable and  marahal;  and  tbe  court  refused  to 
bail  him."  It  oertainly  does  not  appear  that 
he  was  to  be  sent  out  of  the  country.  The  re- 
mark of  Judge  Heath  in  the  caae  of  Me«r  t. 
Kay.  i  Taunt.  34,  although  foreign  to  the 
question  before  the  court,  so  far  from  operat- 
ing against  us,  clearly  sbowa  that  he  did  not 
eonaider  the  surrender  of  criminals  as  a  matter 
of  obligation.  He  expreaely  put  It  upon  the 
ground  of  the  "comity  of  nations."  that  it  had 
been  held  that  tbe  crew  of  a  Dutoh  ship,  which 
had  run  away  with  the  vessel,  might  be  aent 
back. 

But  the  decitlona  and  practice  of  our  own 
government  ought  to  be  deemed  to  be  conclu- 
aive  upon  this  subjert.  Ever  since  the  organi- 
sation of  the  general  government.  It  has  been 
held  that  we  were  under  no  obligation  to  aur- 
render persons  who  had  sought  an  aaylum  here, 
though  charged  with  the  commisaion  of  Crimea 
previoua  to  their  change  of  country.  In  the 
year  17S1,  the  governor  of  South  Carolina  made 
a  request  that  the  Preaident  of  the  United 
States  should  demand  of  the  governor  of  Flor- 
ida certain  persons  who  bad  committed  crimes 
in  South  Carolina  and  fled  to  Florida.  Mr.  Jef- 
ferson, the  Secretary  of  State,  in  hia  report  to 
President    Washington,    sayai     "BnglJiy^    twK 
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no  eoliTentian  wlt!i  maj  nation  for  the  mmi 
der  of  fugitives  from  justice,  >nd  their  Uws 
hftTS  given  no  power  to  their  executive  to  iur- 
render  fugitives  of  007  description,  thej  are  sc- 
eordinglj  conBtantl;  refused;  aod  henc?  Eng- 
land has  been  the  asylum  of  the  Paolis,  the  Ia 
Hottes,  the  Calonnis;  in  short,  of  the  most 
atrocious  ofTenderi,  as  well  as  the  most  i 


England,  receive  ever;  fugitive;  and  no  author- 
ft49*]  Ity  has  heen  given  to  *our  executives  to 
deliver  them  up.  If,  then,  the  United  States 
could  not  deliver  up  to  General  Queenada 
(Governor  of  Florida),  ■  fugitive  from  the  laws 
of  his  country,  we  cannot  claim  as  a  right  the 
delivery  of  fugitives  from  us.  And  It  is  wor- 
thy of  consideration,  whether  the  demand  pro- 
poaed  to  be  made  in  Qovemor  Pinkney's  letter, 
should  it  be  complied  with  by  the  other  party, 
might  not  commit  us  disagreeably,  and 
diuonorably;  for  I  do  not  think  that 
take  for  granted  that  the  Legislature  of  the 
United  States  will  establish  a  convention  for 
the  mutual  delivery  of  fugitives;  and  without 
«  reasonable  certamty  that  they  will,  I  think 
we  ought  not  to  give  Governor  Quesnada  any 
ground  t«  expect  that  in  a  similar  case  wc 
would  redeliver  fugitives    from    his    govern' 

In  the  year  IT63.  Mr.  JefTerson  answered  an 
application  of  Mr.  Genet,  the  French  minister, 
in  the  following  terms:  "The  laws  of  thia 
country  take  no  notice  of  crimes  committed 
out  of  their  juriedictiou.  The  most  atrocious 
offender  coming  within  their  pale,  is  received 
by  them  as  an  mnocent  man,  and  they  have  au< 
thorlsed  no  one  to  seise  or  deliver  him.  The 
evil  of  protecting  malefactors  of  every  dye  is 
aensibly  felt  here,  as  in  other  countries ;  but  un- 
til a  reformation  of  the  criminal  codes  of  moat 
nations,  to  deliver  fugitives  from  them,  would 
be  to  become  their  aocompliees.  The  former 
is  viewed,  therefore,  as  the  lesser  evil.  When 
the  consular  convention  with  France  was  under 
consideration,  this  subject  was  attended  to;  but 
we  could  agree  to  go  no  farther  than  is  done  in 
the  ninth  article  of  that  instrument,  where  we 
agree  mutually  to  deliver  up  captains,  ofTtcers, 
marines,  sailors,  and  all  other  persons,  being 
part  of  the  crews  of  vessels.  Unless,  therefore, 
the  persons  demanded  be  part  of  the  crew  of 
some  vessel  of  the  French  nation,  no  person  in 
this  country  is  authorized  to  deliver  them  up; 
but,  on  the  contrary,  they  are  under  the  pro- 
tection of  the  laws." 

Mr.  Honroe,  as  Secretary  of  State  under 
President  Madison,  In  his  instructions  to  our 
commissionera  at  Ghent,  said:  "Offenders,  even 
conspirators,  cannot  be  pursued  by  one  power 
into  the  territory  of  another,  nor  are  they  de- 
livered up  by  the  latter,  except  in  compliance 
with  treaties,  or  by  favor."  And,  as  our  gov- 
ernment has  in  all  cases  of  applications  from 
foreign  powere,  refused  to  surrender  upon  the 
•ame  ground,  I  would  ask  whether  these  de- 
dsions,  and  this  practice,  ought  not  to  be  con- 
etnsive  upon  all  the  authorities  of  our  national 
And  State  governments.  Are  we  still  to  search 
among  the  general  and  vague  remarks  of  the 
old  writers  upon  the  laws  of  nations,  to  ascer- 
tain what  are  our  obligations  in  this  respect, 
when  they  have  been  ao  fully  settled  by  our 
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own  government  T  This,  Indeed,  would  be  moat 
extraordinary. 

But  I  have  said  that  whether  a  matter  of  ob- 
ligation, or  of  comity,  the  subject  appertaina 
exclusively  to  the  national  government.  It  la 
now  well  settled  and  understood  that  there  aro 
three  waya  in  which  the  States  have  been  da- 
prived  of  power  by  the  Constitution.  Pint, 
where  there  is  a  grant  of  power  to  the  national 
government,  exclusive  in  ita  terms.  Second, 
where,  after  a  grant  *to  that  govern-  [*6fi0 
nient,  there  is  a  prohibition  upon  the  States  in 
relation  to  the  same  object.  And,  third,  whei« 
the  exereise  by  the  States  of  an  authority  con- 
ferred upon  the  national  government  would  bo 
repugnant  and  incompatible. 

Before  proceeding  to  inquire  whether  tba 
power  to  act  upon  the  subject  of  surrender- 
mg  fugitives  from  foreign  countries  is  included 
in  any  grant  of  the  character  described  under 
the  first  of  these  heads;  or  whether,  in  any 
prohibition  referred  to,  under  the  second;  let 
us  see  whether  it  does  not  become  exclusive  in 
the  national  government,  simply  upon  the  prin- 
ciple stated  under  the  last  head. 

From  the  very  nature  and  organication  of 
the  general  or  national  government,  it  la 
vested  with  the  sole  jurisdiction  over  all  mat- 
ters of  a  national  character,  and  of  external 
concern.  The  States,  by  the  adoption  of  tha 
existing  Constitution,  have  become  devested  of 
all  their  national  attributes,  except  such  as  re- 
late purely  to  their  internal  concerns.  They 
are  not  known  to  foreign  governments  aa 
States,  nor  can  they  properly  be  distinguished 
by  them  from  the  mass  of  this  nation.    Every 

Suestion,  then,  which  can  arise,  and  to  which  k 
oreign  power  is  a  party,  or  in  relation  to 
which  any  correspondence  with  such  power  t>e- 
comes  necessary  belongs  to  the  government  of 
the  nation.  In  short,  as  to  all  such  matters, 
we  are  one  and  Indivisible;  precisely  the  same 
as  if  we  had  no  separate  States,  nor  any  au- 
thoritiea  in  the  country  except  those  of  the 

Can  it  be  denied  that  the  demanding  and 
surrendering  of  fugitives,  as  between  different 
countries,  is  a  matter  of  national  and  of  ax> 
temal  concern!  The  demand  is  made  by  the 
government  of  one  country  upon  that  of  another 
country,  and  the  surrender  made  in  compliance 
with  such  demand  ia  most  clearly  an  act  per- 
formed at  the  instance,  and  for  the  benefit  of 
a  foreign  power.  And  if  this  is  a  mere  matter 
of  national  comity,  and  not  of  obligation,  aa  I 
believe  I  have  satisfactorily  shown  the  interfer- 
ence of  the  States  would  be,  if  possible,  still 
more  improper  and  incompatible.  Some  Statu 
might  practice  upon  one  principle,  and  soma 
upon  another;  which  mieht  lead  to  an  entire 
want  of  uniformity  in  their  proceedings,  even  as 
to  the  same  foreign  power.  The  views  and 
plans,  too,  of  the  national  government  in  rela- 
tion to  the  subject,  would  always  be  subject  to 
be  frustrated  and  defeated  by  the  action  of  tb« 
States;  the  consequences  of  all  which  could 
scarcely  fail  to  be  highly  mischievous,  if  not 
:tually  dangerous. 

Some  of  the  writers  who  assert  the  existence 
of  the  obligation  referred  to,  go  so  far  as  to  say 
that  a  refusal  to  surrender  a  fugitive  may  be 
cause  of  war.  But  has  a  State  the  powar  in 
this  way  to  involre  the  whole  nation  in  a  for- 
Petera  14. 


Houus  T.  Jkhniboh  b  jo. 


would  the  St«te  in  th^t  cbm  hkve  the  nght  to 
decUre  wart  On  whose  bebftlf  would  ibe  make 
■uch  declanttoni  On  her  ttwn,  or  on  that  of 
the  n&tioiiAl  governmentl  The  moment  we  Ad- 
mit tluit  a  St«te  can  act  upon  a  matter  of 
tlu*  kind,  we  ub  unavoidably  led  into  theee 
SSI*]  difficulties.  'For  with  the  duty  or  ob- 
ligation to  lurrender,  is  coupled  the  power  to 
demand,  and  to  this  power  follows  the  right  to 
«nforee  such  demand.  Who,  then,  can  lor  an 
Instant  yield  his  assent  to  a  proposition  so  ab- 
surd and  so  dangerous! 

From  what  I  have  already  said,  it  appears  to 
me  there  can  be  no  room  for  an  argument  that 
the  States  may  severally  act  upon  the  subject 
until  the  national  governmeat  shall  have  acted, 
or  until  the  two  powers  come  in  competition 
with  each  other,  if  this  were  to  be  the  rule, 
then  the  United  States,  by  entering  into  regu- 
lations with  some  foreign  nations,  would  de- 
prive the  States  of  their  powers  with  regard  to 
suoh  nations,  while  the^  would  remain  as  to 
other  countries,  and  might  be  exercised  upon 
entire  district  principles  from  those  adopted  by 
■uch  regulations.  Some  States,  too,  as  already 
stated,  might  decide  one  way,  and  some  an- 
other way)  BO  that  we  might  have  between  the 
national  and  the  State  governments,  aeveral 
different  and  contradictory  practicea  in  relation 
to  the  same  matter.  It  follows,  therefore,  that 
this  is  a  power  which,  independently  of  its 
being  purely  of  a  national  and  external  char- 
acter, is  not  susceptible  of  being  divided  up 
amon^  the  national  and  State  governments,  or 
of  bemg  concurrently  exercised  between  them. 

But  I  apprehend  that  the  States  are  pro- 
hibited by  the  Constitution  from  acting  upon 
this  subject.  The  powers  of  war  and  peace,  and 
of  making  treaties,  are  conferred  upon  the  gen- 
eral government;  and  at  the  same  time,  exprese- 
Iv  prohibited  to  the  States.  Every  incident, 
tberefore,  which  follows  the  grant,  is  equally 
includcid  in  the  prohibition;  and  thus  is  the 
whole  subject  of  the  foreign  relations  of  the 
country  placed  under  the  exclusive  jurisdic- 
tion of  the  government  of  the  Union.  That  the 
matter  now  is  question  is  necessBrily  one  of 
foreign  intercourse,  and  may  even  call  into 
action  the  water  power;  or  at  any  rate,  that  it 
Is  peculiarly  proper  for  the  eierciae  of  the 
treaty-making  power,  appears  so  clear,  that  I 
will  add  nothing  upon  that  point  to  what  baa 
Kbeady  been  said. 

If  it  should  be  said  that  although  the  United 
States  bare  the  power  to  regulate  this  subject 
by  treaty,  yet  that  until  they  do  so,  the  States, 
by  makmg  surrenders,  do  not  violate  the  Con- 
stitution of  the  United  States,  the  answer,  in 
my  judgment,  is  easy  and  plain.  If  the  United 
States  can  make  a  treaty  for  the  surrender  of 
fugitives,  generally,  they  can  make  one  for  the 
surrender  of  a  particular  person;  and  the  powei 
to  agree  to  make  the  surrender,  implies  the 
power  to  refuse  ft.  Well,  suppose  they  should 
refuse  to  enter  into  such  a  treaty  in  a  par- 
ticular case,  from  a  conviction  that  the  person 
Is  question  ought  not  to  be  surrendered,  and 
a  State  should  undertake  to  deliver  up  the 
neral 


ease;  would  not  tUa  be  a  violation    of    the 

Constitution  T  And  would  it  not  be  equally  so, 
where  the  arrangement  should  be  refused  by 
our  government,  for  some  special  reason  aris- 
ing out  of  our  intercourae  with  the  foreign 
power  applying  for  it.  The  general  governmeat 
alone  understanda  the  state  of  our  relations 
with  each  foreign  government,  'and,  ['553 
therefore,  can  alone  know  bow  to  act  in  a  case 
of  this  kind  towards  each  one  of  them.  And  it 
would  be  extraordinary  that  there  should  be  no 
way  to  prevent  the  States  from  interfering,  and 
disconcerting  the  action  and  intentions  of  the 
general  government,  in  a  matter  so  essentisUy 
connected  with  our  foreign  intercourse,  except 
for  the  United  States  actually  to  make  a 
treaty  on  the  subject. 

But  there  are  even  some  opinions  that  a  fu- 
gitive from  justice  cannot  be  delivered  up  to 
a  foreign  government,  in  any  other  way  than 
by  treaty.  Upon  this  principle  it  would 
certainly  seem  that  the  subject,  as  a  direct  and 
necessary  consequence,  belonged,  by  the  Consti- 
tution, exclusively  to  the  treaty -making  power. 
For  it  would  be  a  singular  supposition  that  the 
States   are    prohibit^   from    making   treaties 


powers,  which  c  ,        , . 

the  intervention  of  treaties. 

And  what  measure  of  action  by  the  general 
government,  according  to  the  doctrine  against 
which  I  am  contending,  would  bring  the  Con- 
stitution into  actual  operation  upon  the  States  I 
Would  s  treaty  of  the  United  States  with 
some  foreign  power  for  the  mutual  surrender  of 
persons  charged  with  murder,  leave  the  States 
at  liberty  to  maLe  surrenders  to  the  same 
power  for  forgery,  or  any  other  crime  less  than 
murder  I  I  hardly  think  this  will  be  contended 
for  by  anyone;  and  yet  the  ease,  in  my  judg- 
ment, would  stand  upon  the  same  ground,  as 
when  the  United  States  refused  to  make  a 
treaty  to  deliver  up  for  any  offense  whatever. 
If  the  mere  negative  action  of  the  general 
government,  in  part,  should  preclude  the  States 
to  the  same  extent,  why  should  not  the  nega- 
tive action,  in  whole,  have  the  effect  to  exclude 
them  altogether!  It  may,  perhaps,  be  said  that 
the  determination  of  the  general  government  to 
surrender  for  one  crime  was  acting  upon  the 
subject,  and  therefore  precluded  the  States 
from  surrendering  for  any  crime;  as  well  thoae 
left  untouched,  as  the  one  provided  for.  But 
if  the  general  government,  from  motives  of 
policy,  and  for  reasons  deemed  sound,  should 
det«nnina  to  make  no  surrenders  at  all  to  some 
particular  power,  why  should  not  this  determi- 
nation have  the  same  iSect  as  the  other!  Mr. 
Jefferson,  In  his  letter  to  Mr.  Genet,  said: 
"when  the  consular  convention  with  Francs 
was  under  consideration,  this  subject  was  at- 
tended to;  but  we  could  agree  to  go  no  farther 
than  is  done  in  the  ninth  article  of  that  instru- 
ment, where  we  agree  mutually  to  deliver 
captains,  officers,  marines,  and  sailors."  Csin 
it,  with  reason,  be  contended  that  after  that 
determination  it  was  in  the  power  of  the  indi- 
vidual States  to  deliver  up  to  the  French  ^v- 
emmeni  fugitives  charged  with  offenses  agatnst 
its  Uws! 

It  will  be  further  seen  that  the  States  ars 
prohibited   even   from  saterlnA   without   tbs 
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voiuent  of  Congrew,  into  "uiy  agreemeDt  or 
eomiuuit  with  uiother  Stati,  or  with  »■  foreign 
power."  How,  eta  it  with  mj  proprietr  be 
B^  that  n  6tat«  can  *ct  upon  tnia  Bubject,  uid 
ftt  the  intanw  of  a  foreign  ^Temment,  when 
at  the  Mme  tima  ah*  is  prohibited  trom  enter- 
ing into  an;  agreement  or  eompoot  with  inch 
563*]  'gorenunent  In  reUtlon  to  tlie  ujneT 
Certainly  Uw  power  to  aat  impliee  the  power  to 
regulate  the  manner  of  action.  If  one  part; 
baa  a  dot;  or  obligation  to  perform  toward* 
another,  Uie  two  ought  to  have  a  right  to  come 
to  aome  agreement  or  nnderatanding  as  to  the 
waj  or  manner  of  performing  euch  duty  or  ob- 
ligatton.  la  not  thia  ao  plain  that  it  cannot  be 
miannderstood  bj  a  petaon  of  the  moat  ordi- 
nary capacity  r  And,  indeed,  ahould  not  the 
Tery  order  of  lurrender,  made  at  the  inatanee 
of  a  foreign  power,  be  deemed  to  conatitute  an 
agreement  to  make  auch  aurrendert  What  elae 
oan  yon  call  it,  where  one  party  aaka  the  per- 
formance of  ao  act,  and  the  party  applied  to 
eonaenta,  bat  aa  agreement  to  do  the  tning  re- 

If,  then,  the  anbject  in  queation  doea  not  be- 
long exdualTely  to  the  national  government,  it 
does  not  belong  to  It  at  all.  For  if  ao  veated, 
It  ia  became  it  appertaina  to  the  foreign  Inter- 
eourse  of  the  eountry,  and  ia  neeeeaarily  ex- 
elnaive.  But  if  not  ao  reated,  then  it  ia  among 
the  reaerred  powers  of  the  States,  and  remaina 
exelnaively  with  them.  If  it  ia  a  reaerved 
power  of  the  Statea,  it  will  at  once  be  aeen  that 
all  that  has  been  done  in  relation  to  it  by  the 
national  Kovemment,  from  tha  adoption  of  the 
Oonatitutlon  to  thla  time,  haa  been  void  and 
nneonatltutional.  The  twenty -aeventh  article 
in  Jay'a  treaty  was  void.  The  anrrender  under 
It  of  Robbina,  alias  Nash,  waa  of  eoun 
anthoriied.  And  all  the  negotiationa  and 
apondesee  which  have  taken  place  upon  the 
aubiect,  during  this  whole  time,  have  been 
without  any  authority.  Yet  nothing  of  thia 
kind  appeara  ever  to  have  been  contended  for, 
or  even  auggeated.  The  caae  of  Robbina  waa 
largely  and  warmly  diseuued  in  the  House  of 
Repreaentativea  of  the  United  States,  at  the 
time  of  hia  aiurender  or  aoon  afterwards ;  and 
among  all  the  objections  raised  in  regard  to  it, 
BO  question  appeara  to  have  been  made  of  the 
authority  of  the  national  government  over  the 
subject,  nor  a  sngeestion  that  the  States  bad 
any  eoneem  with  it. 

Again:  it  eould  only  be  upon  the  ground  of 
connecting  the  aubject  with  the  right  of  the 
States  to  regulate  their  Internal  police,  that  it 
eonld  be  auppoaed  to  be  included  in  their  re- 
aerved powers.  But  none  of  the  writera  on 
public  law  have  treated  this  question  as 
all  eonnected  with  the  internal  poIic« 
eountry,  or  with  any  internal  power  whatever. 


On  the  contrary,  it  haa  been  uniformly  ranked 
J  the  queationa  of  Vernal  and  foreign 
■a;  ana  ia  apoken  of  only  when  treating 


among  the  e 


of  the  relatione  between  different  eountriea. 
And  in  the  case  of  The  City  of  New  York 
Hiln,  11  Peters,  SOB,  the  police  nowen  of  the 
States  were  full;  examined  and  aefined  by  this 
eonrt;  and  I  think  it  will  not  be  denied  that 
they  were  extended  to  their  utmoat  limita  But 
at  the  aame  time,  it  will  be  perceived  that  the 
anbjeet  now  under  discussion  was  not  embraced 
I7  any  of  tha  principle  declared  to  be  appli- 
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eahle  to  those  powers.  The  State  law  in  that 
case  had  Its  operation,  and  its  whole  operatioB, 
within  the  territory  and  jurisdiction  of  New 
York.  It  neither  led  nor  could  lead  to  an 
Intercourse  or  correspondence  with  any  foreign 
power  whatever.  And  it  had,  moreover,  no 
reference  *to  the  commission  of  crimes,  [*ftSA 
within  or  vrlthout  the  StaU,  nor  to  the  arrMt 
of  criminals  of  any  description. 

It  is  true  that  the  Legislature  of  the  State 
of  New  York,  aeveral  years  ago,  enacted  a  law 
authorizing  Uie  governor  of  the  State,  in  his 
discretion,  to  auirender  fugitives  from  foreign 
eountriea.  But  public  opinion  haa  lately  mani- 
feated  itaelf   strongly  againat  the   validity  of 


ground  that  the  national  government  had  (._ 
cluaive  juriadictlon  over  the  aubject,  and,  conae- 
qnently,  that  the  a«t  of  the  Legislature  waa 
unoonatitutlonal  and  void. 

But,  aecond,  If  it  ahould  be  admitted  that  a 
State,  by  some  police  regulations  within  her 
~  >wer  to  make,  could  eflfect  the  expulsion  from 

X  jurisdiction  of  a  person  charged  with  a 
crime  in  another  eonntry;  atill  the  act  of  tbe 
Governor  of  Vermont  in  the  present  case  waa 
not  of  that  character,  but  was  a  direct  act  of 
foreign  interconrae,  aod,  therefore,  illegal  and 
void. 

The  order  for  the  arrest  of  the  plaintiff  in 
error  was  not  founded  upon  any  law  of  the 
Legislature  of  Vermont  for  the  regulation  of 
her  internal  police;  nor,  in  fact,  upon  any  au- 
thority whatever  proceeding  from  the  State. 
On  the  contrary,  it  is  manifest  from  the  order 
Itaelf,  and  haa  sJways  been  admitted,  that  the 
governor  proceeded  upon  the  ground  of  a  sup- 
posed obligation  on  the  part  of  the  State,  ans- 


eign  governments  1  and  a  belief  that  he  had  a 
ri^t,  aa  the  executive  of  the  State,  to  fulfil 
anch  obligationa,  without  any  authority  for  the 
purpoae,  derived  from  the  Conatitution  or  1^- 
lalative  acta  of  the  State.  But  if  any  further 
proof  were  wanting  that  the  Governor  of  Ver- 
mont waa  not  acting,  nor  authorised  to  au:t 
merely  by  virtue  of  his  office,  in  the  execution 
of  any  internal  police  regulation,  it  would  be 
aufBcient  to  point  to  the  article  in  the  Constitu- 
tion of  that  State  which  declares  that  "the 
people  of  thia  State,  by  thdr  legal  repreaenta- 
tivea, have  the  sole,  inherent,  and  exclusive 
right  of  governing  and  regulating  the  internal 
police  of  the  aame." 

Neither  haa  there  been  anv  pracUce  or  uaage 
of  the  State  upon  which  the  act  in  question 
can  be  attempted  to  be  justified.  Not  a  single 
parson  haa  ever  been  surrendered  on  the  part 
of  the  State;  and  it  appears  by  the  record,  that 
In  the  year  18SC  there  was  a  positive  refusal  to 
give  up  two  men  who  were  demanded  as 
thievea  by  the  Governor  of  Canada,  and  that 
the  deeifioB  of  the  executive  of  Vermont  waa 
approved  bj  the  President  of  the  United  States. 
And  here  I  beg  the  court  to  understand  that 
this  caae  la  not  referred  to,  so  far  as  it  respects 
the  decision  of  the  then  Governor  of  Vermont, 
aa  an  authority  In  point  of  law,  but  merely  aa 
one  fact,  among  others,  in  order  to  exclude  any 
pretense  of  an  authority  from  usage  for  ttta 
proceeding  In  this  eaaa. 
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And  eqnsUr  eerUfn  t«  tt,  that  ao  far  m  It  r«- 
garda  tha  aumnder  of  Ameriaan  eitiiana,  there 
oonld  be  no  reciprocitj  on  th«  part  of  Canada; 
■fnM,  by  the  lawa  of  that  province,  bo  anbject 
•f  the  realm  can  be  acnt  prisoner  out  of  the 
tSS*]  eoontiy.  It  w«a  upon  thia  ground  that 
Lord  Aylmer,  the  QoTemoT  of  Canada,  In  the 
jear  1833,  refused  to  amreBder,  oa  the  appll- 
eatlon  of  the  GoTemor  of  New  York,  fonr  mea 
who  had  oome  over  the  line,  and  twrbaroual; 
mardered  a  ;oung  woman  in  the  town  vt 
Champ)  ain. 

We  have  now  arrired  at  the  third  and  last 
point;  which  ia,  that  admitting  a  State  to  pos- 
aau  the  right  to  act  upon  the  subject  of  Bur- 
randering  to  foreign  goTemmeot*  fugitive!  from 
juatiee,  yet  that  the  eoTereign  power  of  the 
Btate  must  be  brought  into  action,  and  the  sur^ 
renders  made  noder  a  regular  law  or  proceed- 
ing ot  HDch  power;  and  that  as  the  act  now 
eomplained  of  was  without  any  such  authority. 
It  was  a  violation  of  the  provlaion  in  the  Cod- 
atitution  of  the  United  States,  which  declares 
that  "no  person  shall  be  deprived  of  life,  lib- 
erty, or  property,  without  due  process  of  law." 

But  here  arises  the    question    whether    this 

firoviaion  in  the  Constitution  is  applicable  to 
he  States,  or  in  other  words,  whether  it  i 
atitutea  a  protection  against  the  unlawful 
crcise  of  State  power.  I  am  aware  that  it  has 
been  decided  by  this  court,  in  the  case  of  Bar- 
ron T.  Ihe  City  of  Baltimore,  7  Petera,  843, 
that  the  amendments  to  the  Constitution  of  the 
United  States,  commonly  called  the  Bill  of 
nghts,  nere  simply  limitations  of  the  powers 
of  the  general  government,  and  had  no  effect 
upon  the  State  govemmenta.  But  as  the  deci- 
•ion  la  a  recent  one,  and  stands  alone,  I  trust 
the  court  will  attend  to  ma  while  I  rabmlt  a 
few  remarks  upon  a  question  ao  important  and 
interesting. 

Let  me  begin  by  observing  that  the  mie  of 
eonstruction  which  can  generally  bo  resorted  to, 
In  order  to  determine  the  sense  of  any  provision 
in  the  original  Constitution,  cannot  be  applied 
to  the  articles  of  amendment.  The  Conatitn- 
tion  Itself  was  one  connected  work,  and  was  the 
result  (if  I  may  be  allowed  the  expression)  of  a 
ooncentration  of  mind;  and  in  deciding  upon 
one  part  of  it,  reference  may  be  had  to  otner 
parts,  and  the  whole  so  construed  aa  eonsiat- 
ently  to  stand  together.  But  the  case  ta  very 
different  as  it  regards  the  amendment*.  Theae 
have  little  or  no  connection  with  eaeb  other, 
Tarytng  both  in  their  character  and  In  tbdr 
terms,  and  were  orieinally  proposed  from  dif- 
ferent quarters,  and  with  different  objects. 
Each  article,  therefore,  if  not  each  clVuse, 
abould  be  construed  simply  according  to  its 
own  nature,  end  the  terms  in  which  it  nuty  be 
•zpressed. 

With  the  utmost  deference  I  beg  lean  to  ob- 
serve, that  In  my  humble  judgment,  an  orror 
was  committed  by  the  court,  in  the  case  re- 
ferred to.  in  supposing  all  the  articles  of  amend- 
ment to  be  in  the  nature  of  limitations  of  gov- 
•mmental  power,  or  to  have  been  so  Intended 
at  the  time  of  their  adoption.  When  we  speak 
of  a  limitation  of  power,  we  have  naturally  In 
Tlaw  some  power  which,  without  such  limita- 
tion, might  be  lawfully  exerciiied;  and  of  this 
cbnracter  are  the  prohibitions  in  the  original 
OoMtitntion,  whether  relating  to  the  general 
Mvenunent  or  to  tha  Btnt«    That  mbm  of  th« 


amendments  are  of  the  tame  duuraeter  b  xm- 
questionably  trua.  But  there  are  others  which 
are  not  lo;  among  which  b  the  one  eontaining 
the  clanse  declaring  that  "no  person  [*Kfii 
(^11  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law."  These  latter  can- 
not be  considered  as  limitations  of  power,  but 
are  to  be  understood  as  declarations  of  rights. 
Of  absolute  rights,  inherent  in  the  people,  and 
of  which  no  power  can  legally  deprive  thera. 
The  right  of  personal  liberty  has  existed  aver 
since  the  first  creation  of  man,  and  is  incident 
to  his  nature.  It  has  been  recognized  from  the 
earliest  organization  of  society,  and  the  Arat 
institution  of  civil  government,  until  the  pres- 
ent time.  And  for  the  plain  reason  that  thia 
sacred  right  is  beyond  the  reach  of  all  le^tl- 
mate  power,  it  cannot  properly  be  the  subject 
of  a  limitation  to  the  action  of  a  regular  gov- 
ernment. Whether  the  declaration  of  this 
right,  aa  well  as  of  others,  was  made  a  part  of 
the  Constitution  of  the  United  Statea,  with  a 
view,   principally,  of  guarding  It  from  vMa- 


that  remains  to  be  determined  is,  whether  It  ia 
to  be  eonstnied  u  leaving  the  Statea  free  to 
encroach  upon  tha  right  which  it  declare* 
everyone  shall  enjoy;  or  whether  it  is  to  be  un- 
derstood as  recognuhig  and  adopting  the  prin- 
ciple that  no  power  from  any  quarter  c 


to  deprive  a  person  o 
out  law;  or,  whether,  to  promolgate  »  general 
oommand  against  the  violation  of  a  rl^t  poa- 
sessed  by  a  title  above  all  legitimate  govern- 
mental power. 

If  It  snould  be  suppoeed  that  In  forming  the 
Constitution,  no  protection  was  wantadfroni 
the  general  government  against  the  illegal  ok- 
ercise  of  State  power,  the  answer  is,  tJwt  thia, 
though  generally  true,  is  by  no  meana  nnlver- 
aally  ao.  There  are  several  restriction!  upon 
the  SUtes  in  the  Constitntion,  for  the  benefit 
and  aecurity  of  the  people;  and  that,  too,  where 
the  same  powers  are  prohibited  to  the  general 
government.  One,  for  example,  la,  that  no 
State  shall  pass  ex  post  facto  lawa.  And  this  Is 
for  the  reaaon  that  no  person  ought  to  be  pun- 


ciple  is  not  more  worthy  of  being  guarded  by 
the  general  government,  than  that  a  peraon 
shall  not  be  twice  punished  for  the  same  of- 
fense; or  that  he  shall  not  be  deprived  of  hia 
"'  or  liberty,  except  by  due  eourae  of  law. 
we  find  that  the  United  States  stand 
pledged  In  the  Constitution  to  guaranty  to 
r  8t*te  in  the  Union  a  republkan  form  of 

SDvemment,  end  to  protect  e«cli  of  them  agalnat 
omestio  violence;  thn*  becoming  directly  and 
deeply  Interested  that  State  power  shall  not  be 
unlawfully  or  improperly  exercised. 

It  may  with  truth  be  affirmed  that  most  of 
the  amendments   to  the  Constitution  contain 
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dvfl  Hbartf,  ksd  art  moit  IntimAteljr  connaotcd 
6B7*]  with  the  dearest  'tighte  of  the  peapl< 
Principle!  which  ihould  b«  eherlBhed  Kod  en 
forcnl  by  a  jnit  and  parental  goTemment,  to 
t^e  utmost  extent  of  ite  authority.  Principles 
wUch,  in  reality,  lUn  thoae  proclaimed  from 
tbo  bunting  mount,  deaerre  to  be  diligently 
taught  to  our  ehlMren,  and  to  be  written  upon 
the  post*  of  the  house*,  and  upon  the  gates. 

It  Is  true  that  moet  of  the  States  have  incor- 
porated into  their  constitutions  the  same  prin- 
dples;  though  sereral  of  those  Instruments  do 
■at  contain  the  important  provision  relied  upon 
In  this  case.  But  this  fumUhea  no  argument 
against  allowing  them  the  force  in  the  Conatl- 
tntion  of  tha  United  States  for  which  I  con- 
tend. Some  of  the  State  constitutions  also 
eontaln  the  prohibition  against  passing  ei  post 
^cto  laws;  out  does  this  weaken  the  authority 
of  the  same  restriction  upon  the  States  In  the 
general  Constitution  I  And  is  It  not,  moreoTCT, 
very  proper,  that  the  State  conBtitutloui  should 
themcelves  embrace  all  the  provliiona  necessary 
to  a  good  government,  whetner  they  are  needed 
for  'he  present  or  not;  since  it  cannot  be  fore- 
■een  what  further  amendmenta  or  altamtlona 
may  take  place  In  the  Constltutkin  of  the 
United  SUtet. 

But  the  distinction  which  I  hare  endeavored 
to  establish  betvreen  the  limitations  of  power 
and  the  declarations  of  rights,  is  adopted  in  the 
clearest  manner  in  the  Constltutiou  itself.  The 
i^ath  article  of  the  amendmenta  declares  that 
"the  enumeration  in  tha  Constitution  of  cer- 
tain ri^ta,  shall  not  be  oonstrued  to  deny  or 
diq)arage  others  retained  by  the  people."  And 
the  tenth  article  provides,  that  "the  powera 
■ot  delegated  to  the  United  States  by  the  Con- 
•tltntion,  nor  prohibited  by  it  to  thi  State*,  are 
reserved  to  the  StaUs  respectively,  or  to  the 
people."  Here  we  see  that  the  frameia  of  these 
amendment*  had  no  Idea  of  oonfounding  the 
limitations  of  power  and  the  deolarations  of 
right*;  bvt  treated  each  a*  distinct  from  the 
other.  If  the  amendments  had  treated  only  of 
the  former,  certainly  the  reservation,  both  to 
the  BUtes  and  to  the  people.  In  the  tenth  arti- 
ele,  would  have  answered  every  purpose.  But 
tb*  ninth  article  was  deemed  necessary  as  it  re- 
garded the  lights  declared  to  exist,  in  order  to 
prevent  the  people  from  being  deprived  of  oth- 
ers by  Implkatioa,  that  might  not  be  included 
fat  tho  enumeration. 

It  appears  dear  to  my  miud,  then,  that  the 
provision  in  the  Conatitution  to  which  I  have 


nferred,  instead  of  limiting  the  p 
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uose  poi 


i  of  the 


I  for  the  protection  of  the  citizen. 
That  il  form*  a  part  of  the  supreme  law  of  the 
land,  by  which  all  the  authorities  of  the  States, 
as  well  as  those  of  the  Union,  are  bound.  And 
that  the  establishment  of  the  contrary  doctrine 
would  essentially  weaken  the  security  of  the 
people;  since  It  would  leave  without  the  pro- 
toction  of  the  paramount  and  superintend ing 
poww  of  the  Union,  the  great  and  fundamental 


ri^t  of  personal  liberty. 

The  question  recurs,  whether  the  pi 
error  was  arrested  and  la  held,  "without  due 


I,  whether  the  plaintiff  In 


Soces*  of  law;"  and  thus  in  violation  of  the 
natitution  of  the  United  States.  I  have 
MSB*]  Mireadf  said,  with  'regard  to  this  part 
0f  tht  mat,  tluA  U»  aororeiga  powat  ol  lUe 


State  ot  Vermont  alone  eoold  anthorlae  tha 
surrender.  I  beg  now  to  add  that  I  deem  tliia 
position  to  be  maintainable,  whether  it  depends 
upon  comity  or  upon  obligation;  though,  per- 
haps, its  defense  might  be  thought  most  com- 
plete upon  the  first  ground. 

If  there  is  nothiog  upon  the  subject  beyond 
comity,  then  it  rests  entirely  in  the  discretion 
of  the  State,  as  to  the  cases  in  which  she  will 
make  surrenders,  as  well  as  to  the  condition! 
upon  which  thev  shall  take  place;  and,  indeed, 
whether  she  will  make  surrenders  at  all.  How, 
then,  but  through  the  sovereign  power  of  the 
State,  can  a  discretion  like  this  be  regulated  or 
exercised  I  And  ha*  it  not  always  been  with 
us  a  fundamental  doctrine  that  discretion  In 
rulers,  although  the  law  of  tyrants,  is  the 
scourge  of  a  »ee  people!  In  a  des^tle  form 
of  government,  the  sovereign  power  i*  the  will 
of  the  monarch,  who  can  act  in  every  instanro 
aa  may  suit  hia  pleasure.  But  can  the  governor 
of  one  of  our  States,  of  hi*  own  mere  will,  reg- 
ulate and  act  upon  this  comityT  Can  he,  with- 
out any  authority  from  the  Constitution,  or  ths 
legislative  power  of  his  State,  Issue  an  order  for 
the  arrest  and  delivery  to  a  foreign  government 
of  any  person  wbateverT  If  he  can  do  this, 
then  f*  the  lilierty  of  the  dtisen  wholly  at  his 
arbitrary  disposal.  Does  not  the  bare  atata- 
ment,  however,  of  thi*  point,  carry  along  with 
it  an  argument  so  unanswerable  that  nothing 
further  need  be  ssid  upon  itt 
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has  ever  been  attempted  to  be  justifled,  w^^ 
that  there  existed,  by  the  taws  of  nations,    ^ 

Citive  obligation  on  the  part  of  the  State  ^^ 
mont,  to  make  surrenders  in  like  cases;  a«m 
that  the  governor  of  the  State,  b^  virtue  of  fci, 
office,  had  the  power  to  oarry  into  exeoutioi 
that  obligation.  Let  us  see  whether  this  d<w- 
trine  will  stand  the  test  of  reason. 

The  laws  of  nations  have  no  force  over  Um 
people,  individually,  in  any  country,  but  mij 
regulate  the  conduct  of  natioui,  as  such,  to- 
wards eadk  other.  If  any  duties  or  obligatiou 
are  created  by  those  laws,  as  between  one  cans- 
try  and  another,  each  of  these  owes  such  dntiet 
or  obligations  In  her  collective  capacity,  ud 
can  only  perform  them  as  its  own  sovsrdga 
authority  may  direct  or  permit.  In  an  stso- 
lute  government,  a*  already  stated,  the  tortr* 
eiguty  centres  in  the  monarch,  and  everyCluBg 
is  directed  by  him,  according  to  his  own  arU- 
trary  will  But  in  a  republic,  the  sov(«tigi 
power  resides  in  the  people,  or  is  lodged  whrn 
they  have  placed  It;  and  the  proceedings  mart 
always  be  in  conformity  with  the  principles  of 
the  government. 

It  follows,  therefore,  that  when  it  beeomei 
necessary,  in  the  performance  of  a  natioul 
duty  or  obligation  toward*  a  foreign  power,  to 
interfere  with  individuals,  it  can  be  oone  milj 
through  laws  emanating  from  the  aoverdgn 
authority  of  the  State  where  they  reside,  of 
happen  to  be.  For  as  the  obedience  of  indl- 
viduals  is  due  only  to  those  laws,  so  are  thej, 
at  the  same  time,  under  their  protection,  SM 
can  only  be  reached  through  them.  The  state- 
ment of  a  'plain  and  familiar  case  will  [*Btt 
be  sufficient  to  exemplify  this  proposition.  Our 
government  deemed  the  country  to  be  wider 
dUi^tum,  bj  ^  I»wii  ^,  iwtiona,  to  <b- 
T«lMa  It. 
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mmn  tt«uti«llt;  Ib  tlw  ht«  CanKdian  reTolt, 
ftod  to  prvmt  onr  dtisena  from  taking  part  la 
IIm  contMti  bnt  did  It  attempt.  In  the  perform- 
Miee  of  thta  duty,  to  order  perwoal  arreBta,  or 
to  m«ddl«  with  the  Ubtrt;  of  the  people,  with- 
out U«i  of  Congreu  pused  ozpreaelj  for  the 
piupoMT    Certain);  not. 

Tm  plalntlO'  In  error,  at  tlie  time  of  liii  ar- 
reat,  was  under  the  protection  of  the  law*  uf 
tba  Btata  of  Yerniont.  In  the  coiutltution  of 
tliat  State  it  1*  declared  that  "no  pereon  can 
be  Jnatlj  deprived  of  hie  libert;,  except  b;  the 
lawa  of  the  land  or  the  Judgment  of  hu  peers;" 
and  hj  an  exlatlng  act  of  the  Leg^latare  of  the 
State,  it  ie  pronded  that  "no  penon'a  body 
ahall  be  restrained  or  imprisoned,  unless  by 
authority  of  law."  No  action,  moreoTer,  has 
taken  place  by  the  Leglalatore  of  the  State  up- 
on the  subject  of  the  surrender  of  fugitives  to 
foreign  power*.  Well,  how  are  the  people  to 
nnderitand  these  provlsionsT  To  whet  laws,  or 
to  the  laws  of  what  country,  are  they  directed 
for  protection  r  Why,  most  surely,  to  the  laws 
of  tha  same  State;  and  such  as  may  be  known 
Mid  iraderstood  by  the  people  as  laws  for  their 
immediate  direction  and  government.  Laws,  in 
abort,  paiaed  by  the  proper  enthoritiee  for  the 
regulation  of  the  iatenui  and  dvU  concerns  of 
the  State. 

But  a  new  and  extraordinary  doctrine  bae 
been  proclaimed,  and  acted  upon  in  this  case. 
A  doctrine  which,  if  tme,  would  prove  that 
the  people  ttave  been  laboring  under  a  delu- 
sion, and  that  their  fancied  security  was  but 
an  idle  dream.  That  they  can  no  longer  look 
to  the  general  and  State  constitutions,  and  to 
the  most  positlre  I^:lslati«e  Injnnetioas,  for 
protectioa  and  defense.  That  they  cannot,  as 
they  have  been  tanght  to  euppoee,  lay  their 
hand  upon  the  book  containing  them,  and  say. 
This  Is  our  political  Bible;  this  is  the  rock  of 
our  political  salvation;  npon  whl^  we  can  rest 
in  security,  even  against  the  blowing  of  the 
winds,  or  tbt  coming  of  the. storms.  No;  on 
the  eontrary,  they  are  now  directed  to  Qrotlns, 
to  Puffendorf,  and  Vattel,  to  learn  what  meaa- 
nre  of  personal  liberty  they  are  entitled  to,  and 
under  what  eirenmitanoes  they  can  repose  li 
safety  in  the  midst  of  their  families. 

It  appears  that  the  King  of  England,  with 
all  the  royal  prerogatives,  does  not  possess  the 
power  which  la  clauned  tor  the  Governor  of 
the  State  of  Vermont.  The  provision  of  the 
constitution  of  thet  State  to  which  1  have  re- 
ferred, was  copied  from  the  great  charter  of 
English  liberty,  and  has  been  there  nnderetood 
in  a  different  sense.  Sir  W.  Bladatone,  in 
the  first  volume  of  his  celebrated  Commenta- 
ries, makes  the  following  remarks:  "A  nat- 
oral  and  regular  consequence  of  this  pertonsl 
liberty  is,  that  every  Englishman  may  claim  a 
right  to  abide  In  his  own  country  so  long  as  he 
pleases,  and  not  to  be  driven  from  it  except  by 
the  sentence  of  the  law.  No  power  on  earth 
bnt  the  authority  of  the  Parliament  can  send 
any  subject  of  England  out  of  the  land  against 
his  wU] ;  no,  not  even  a  criminal.  To  this  pnr- 
StO*]  pose  the  great  charter  declares  'that 
00  freeman  shall  be  imprisoned,  nnlesa  by  the 
ment  of  his  pears  or  by  tha  law  m  the 
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In  Oanada,  the  goremora  have  naiformly  re- 
fosed  to  deliver  im  Britlik  tubjeeta,  bennaa 
It  Ik  ed. 


their  Habeas  Corpni  Aet  protects  them.  Is 
order  to  place  this  point  in  a  clear  light,  I  will 
give  an  extract  or  two  from  the  letter  already 
referred  to,  of  Lord  Aylmer  to  Governor  Harcy, 
dated  the  STth  of  May,  1833i  *?  have  been 
under  the  necessity  of  delaying  an  answer  to 

Cir  ExeeUency'e  letter  of  the  4th  of  April 
t,  in  consequence  of  objections  raised  by 
the  Attorney -General  of  the  province  to  tha 
surrendering  of  the  four  individuals  oharsad 
with  the  murder  of  Elisabeth  Stevenson;  uat 
officer  being  of  opinion  that  it  was  not  com- 
petent to  the  executive.  In  the  absence  of  any 
regulation  by  treaty,  or  legislative  enactment 
on  the  subject,  to  dispense  with  the  proviilon 
in  the  Habeas  Corpus  Act."  Again,  oe  aa^i 
"The  subject  has  received  every  consideration, 
and  I  very  much  regret  to  say  that  the  opinion 
of  the  Attorney-General  is  confirmed  by  a  ma- 
jority of  those  who  have  been  called  upon." 

We  have  seen,  then,  that  no  President  of  the 
United  States,  no  Governor  of  Canada,  and 
lasth,  BO  King  of  England,  has  ventured  to 
act  In  a  eaae  of  this  kind,  except  by  leglslativ* 
authority,  or  by  treaty,  which  is  tantamount 
to  a  law.  Tet  we  have  lived  to  witness  the  at- 
tempt of  the  governor  of  one  of  the  States  In 
this  land  of  freedom  to  break  over  all  legal  and 
constitutional  restraints,  and  of  his  own  will 
and  authority,  to  exercise  this  arbitrary,  thie 
tremendous  power,  over  the  liberties  of  the 
people. 

Let  me  here  declare  that  I  do  not  mean  to  be 
understood  as  contending  that  the  clexue  in  the 
Constitution  of  the  United  States  which  is  re- 
lied upon,  can  be  brought  to  bear  upon  every 
unlawful  or  irregular  Mt  In  the  course  of  ju- 
dicial or  other  proceedings  under  the  laws  of 
the  Statea,  by  which  a  person  might  be  de- 


E rived  of  hts  llbertv,  and  for  which  he  mi^t 
ring  an  aetion  of  Mse  imprisonment,  or  have 
his  habeas  corpus,  before  tne  proper  trlbnnala 
or  anthoritiea.  But  It  certainly  dosa  appear 
to  tne  that  when  tbe  execntire  of  a  State,  In 
tke  oxerdae  of  a  mvemmental  power,  and  ^- 
ply  by  virtue  of  his  office,  undertakes  to  iaaiM 
as  oner  for  tlie  arrest  and  transportation  of 
as  btdlvidnal,  for  a  eaose  over  which  the  Stat* 
haa  Inveated  Us  department  of  the  govemmant 
with  no  authority  or  Jurisdiction  whatever,  this 
eourt  has,  by  its  appellate  power  under  the 
SSth  section  of  the  Judicial  Act  of  1780,  the 
right  to  Interpose  Ita  protection,  and  to  euioraa 
the  provision  in  question. 

If  I  have  succeeded,  then.  In  sbowing  that 
the  act  now  complained  of  was  wholly  with- 
out law  or  authority,  it  followe  that  tne  posi- 
tion has  i>een  sustained,  even  admitting  the 
jurisdiction  of  the  States,  yet  that  the  plaintiff 
In  error  has  been  "deprived  of  his  lltierty 
without  due  process  of  law,"  and  Uierefore, 
in  violation  of  the  Constitution  of  the  United 
States.  And  thus  have  I  completed  the  ob- 
servations which  I  designed  to  make  upon  tha 
several  questions  involved  la  tha  caae  before 
the  court. 

*Hr  Chief  Justiee  Tanm.  piSl 

The  eourt  have  held  this  ease  nnder  eonald- 
eration  for  some  time;  and  as  the  end  of  tha 
term  is  now  approaching.  It  la  proper  to  dla- 
poae  of  it.  Tbe  uemben  of  the  eonit,  after  tbe 
lullaat  dlacusaiona,  are  ao  divided  that  no  opin- 
Stt 
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event  tniatAkM  or  mlwotistruetlon,  to  itate 
._e  opinioiu  we  have  rMpectivelj  formed. 
And    in  the    opinion   which    I  un   dow   about 
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portance,  upon  which  emtoent  jnrirta  hSTe  dif- 
fered in  opinion.  Can  a  Btate,  eince  tbe  adop- 
tion of  the  Constitution  of  the  United  BUtee, 
del[ter  up  an  individual  found  within  Iti  ter- 
ritory, to  a  foreign  government,  to  tie  there 
tried  for  oSenees  alleged  to  have  been  oonimit' 
ted  against  it  I  This  inTolvea  an  inquiry  into 
the  relatire  powen  of  the  federal  and  State 
goremmente,  upon  m  subject  which  Is  some- 
times one  of  great  delicacy.  In  the  case  be- 
fore ua  the  party  concemra  is  an  olwcure  Ib- 
diriduai,  not  a  dtUen  of  the  United  States; 
and  who  is  not  likely  to  attract  any  great 
■liare  of  puhUc  attention.  But  in  timet  of  war 
and  of  h^h  excitement,  the  principle  now  to  be 
decided  may  reach  caeca  where  great  public 
intereets  are  coucemed,  and  where  the  eur- 
render  may  materially  aSect  the  peace  of  the 
Union.  W«  are  fully  sensible  of  the  Importance 
of  the  Inquiry,  and  of  the  necEulty  of  ap- 
proaching It  with  the  utmost  delilieration  and 
oantion. 

There  i*,  however,  a  preUmlnary  point  to  1>e 
disposed  of.    It  has  been  suggested  that  the 

Sneation  above  mentioned  cannot  be  brought 
ere  in  the  form  in  wliieh  it  appears  in  this 
record,  and  that  we  have  not  jurisdiction  to 
ra-exunfaie  the  Judgment  of  tbe  Supreme  Court 
of  Venuont,  pronounced  lo  a  eummary  pro- 
ceeding by  liabeaa  eorpu*. 

The  oaae  in  the  record  la  this:  QeorBa 
Holmes,  the  plaintiff  In  error,  was  arretted  m 
tha  Stats  of  Vermont,  on  a  warrant  or  order 
istued  by  Bilas  H.  Jennlson,  at  Qovemor  at 
the  Btata,  and  dlreetad  to  John  BUrkweather, 
sheriff  of  the  County  of  Washington,  In  eald 
Stats,  tatting  forth  that  an  indictment  liad 
been  found  by  a  giud  jury  of  the  District  of 
Quebso,  In  the  Brttith  IVovince  of  Lower  Can- 
ada, against  Uie  said  Holmes,  for  the  crime  of 
mordsr,  allwtd  to  hare  been  eommittsd  with- 
in the  said  District  of  <}aebec;  and  that  as  it 
was  lit  and  expedient  that  he  should  be  made 
amenable  to  the  laws  of  the  country  where  the 
offense  was  chained  to  have  been  committed, 
tbe  said  Stailcweather  was  commanded  to  con- 
vey ttie  body  of  the  ttid  Holmes  to  some  eoo- 
venlent  place  on  the  confines  of  the  Btate  of 
Vonnont  and  the  Province  of  Lower  Canada, 
and  there  deliver  him  to  such  persons  as 
might  he  empowered  by  the  Canadian  authori- 
ties to  reoelve  him;  to  the  end  that  he  might  be 
there  dealt  with  aa  to  law  and  Juatice  apper- 
tained. 

On  the  application  of  Kilmes,  a  writ  of  ha- 
beas corpus  was  issued  by  the  Supreme  Court 
of  the  State  of  Vermont,  eonunandiDg  the  said 
ft«a*]  'Btarkweather  to  bring  into  court  the 
body  of  tbe  said  Holmes;  and  in  the  return  to 
this  writ,  ths  warrant  or  order  of  tha  govamor 
of  the  State,  as  above  described,  was  set  forth 
as  the  cause  of  the  si^d  arrest  and  detention. 


counsel  moved  for  his  ilsAarge;  and  at  tbe 
kme  time  introduced  in  evidence  certain  doc- 
uments which  appear  la  the  record  (but  which 
it  is  onnecestsry  to  state  here),  for  the  purpose 
of  showing  that  the  governor  had  no  lawful 
i^t  to  surrender  him. 

The  record  then  proceeds  to  state  the  Judg- 
ment   of   the    court    in    the    following    words: 


detention  and  Imprisonment  of  the  eaid  George 
Holmea  Is  good  sjid  tufBcient  in  law;  and  t'jit 
he  be  remaaded  and  held  aceordiDgly,  under 
"~e  proccu  set  forth  in  tbe  retnni  of  this  writ 
habeas  oorpus." 

It  will  be  seen  from  ths  foregoing  statement 
that  the  proceedings  in  queation  »ere  in  the 


records;  and  it  is  evident  from  the  very  terms 
of  the  Judgment,  that  the  validity  of  the  gov- 
ernor's warrant  was  drawn  in  queation  and  de- 
cided by  the  court.  It  will  hardly  be  aaid  after 
this  judgment  that  the  govemor  was  not  acting 
in  this  business  under  the  authority  of  tha 
State.  There  is,  indeed,  no  sUtute  of  Vermont 
giving  him  the  power  he  exercited.  But  his 
conduct  has  been  fully  examined  by  the  highest 
judicial  tribunal  in  the  State,  and  they  have  ad- 
judged that  tbe  warrant  luued  by  him  was  au- 
thorized by  law,  and  bound  the  sheriff  to  hold 
the  prisoner,  snd  deliver  him  in  the  manner  di- 
rected to  the  Canadian  authorities.  We  must 
receive  this  decision  as  conclusive  eridence  of 
the  laws  of  Vermont  upon  thii  subject;  and. 
consequently,  the  proceedings  of  the  govemor 
mutt  De  taken  aa  juatifled  by  the  laws  of  tha 
Stat^  and  treated  as  an  authority  exercised 
under  it.  Here,  then,  is  precisely  one  of  the 
cases  in  which  the  writ  of  error  Is  given  in  tha 
2fith  section  of  the  Act  of  1789. 

The  authority  was  exercised  by  Govemor 
Jennison,  under  the  State.  That  authority  has 
l>een  drawn  in  queation  in  the  highest  court  of 
law  in  the  Btate,  upon  the  ^und  that  it  was 
repugnant  to  ths  Oonstitution  of  the  United 
Utatea;  and  the  decision  was  to  favor  of  ths 
validity  of  the  authority  so  exercised.  The  only 
inquiry,  therefore,  upon  tbe  question  of  juris- 
diction, is,  whether  there  has  been  aueh  a  judg- 
ment bi  such  a  proceeding  aa  ia  described  In 
tliat  section;  in  other  words,  whether  the  judg- 
ment of  the  Supreme  Court  of  Vermont,  above 
stated,  was  a  "final  Judgment"  "in  a  suit," 
within  the  meaning  of  the  act  of  Congress. 

As  to  the  final  character  of  the  Judgment, 
the  queation  may  be  disposed  of  In  a  few  worda. 
In  order  to  determine  whether  a  judgment  is 
final  or  not,  we  must  first  inquire  what  ia  in 
controversy.  *In  tlils  esse,  the  validity  [*6tS 
of  the  governor's  warrant  was  the  only  ques- 
tion before  the  Supreme  Court  of  Vermont,  and 
that  question  was  certainly  Snally  settled:  for 
tike  court,  in  so  many  worde,  adjudged  that  the 
cause  of  the  detention  and  imprfsonmeat  of 
Holmes  was  good  and  sufficient  In  law,  aad 
nothins  more  remained  In  ths  eass  for  ths  ae- 
tlon  o?  the  court.  The  sheriff,  npoa  thdr 
judgment,  mast  have  proceeded  to  axeoots  tbe 
warrant,  and  have  delivered  the  prisoner  to  tin 
Canadian  authorities  withavt  further  delay,  if 
r«teni  K. 


IBM 


HoLMEfl  T.  Jbrhiboit  kt  al 


tbe  procMdlum  Iwd  not  been  Biupended  In  con- 
aeqnanea  of  the  writ  of  orror  to  tbii  ooait. 

la  Uu  CMS  of  Waaton  at  aL  v.  The  dty  Conn- 
eil  of  CbulMtoo,  S  F«t«n,  <M,  thii  oonrt, 
•pMdcfaig  of  tbe  WMilng  of  tb«  word  "^nkl," 
IB  tb«  Mctlon  In  queBtian,  uij:  "If  it  (the 
word  'fliiAl')  wen  AppUckble  to  tboM  Jiidg- 
BMnti  end  deereei  only  Id  which  tlw  right 
HuUIt  dMid«d,  and  could  Mvar  ukii)l)e 


J  fa]  wliich  tlw  right 
IuUIt  dMid«d,  and  could  Mvar  ukii)l)e  liti- 
{at«d  botween  the  partiei,  the  pnmaioiu  of  the 


Mction  would  be  oontlned  witbu  mucb  narrow- 
e*  limit*  than  tlw  word*  import,  or  than  Con- 
giwM  eonld  bave  Intendad.  Judgment*  in  ae- 
tlMu  of  ejectment,  and  deeraea  In  chancerr  dia- 
mliafaig  a  bDl  witbont  prejudiea,  however  deep- 
Iv  tbej  might  affect  right*  protected  by  tbi 
Gon*titation,  law*,  or  treatle*  of  the  United 
titate*,  would  not  be  subject  to  the  revision  of 
thi*  court.  A  prohibition  m<ght  i«ine,  reatrain- 
ing  a  collector  from  collecting  duties,  and  thii 
eoort  would  not  revise  »nd  correct  the  jud^ 
ment.  The  word  'final'  must  be  understood  id 
the  lectlon  under  conatderatioD  as  applying  to 
all  Judgment*  and  decrees  which  determine  the 
particular  cause."  We  have  given  thi*  long 
extract  from  the  opinion  of  tbe  conrt  because 
It  abowB  not  only  the  construction  which  this 
«onrt  hav«  given  to  the  act  of  CongreBS,  but 
the  reasons  on  which  it*  decieion  has  been 
founded.  In  the  case  now  under  consideration, 
Ihe  judgment  given  by  the  Supreme  Court  of 
"Vermont  certainly  determined  the  particular 
«>se  before  them;  and  waa  therefore  final  with- 
in the  meaning  of  the  act  of  Congress. 

It  ia  not,  however,  enfflcient  tliat  the  ded- 
Mioa  wa*  final;  it  mast  also  be  made  in  ■ 
'tolt,*  in  order  to  give  this  court  the  right  to 
re-exiunine  it  upon  writ  of  error.  Was  this 
proceeding  before  tbe  Supreme  Court  of  Ver- 
xnont  a  "initt" 

The  question  can  hardly,  at  this  time,  1>e  eoa- 
afdered  as  an  open  one  In  this  eonrt.  It  ha* 
be«n  examined  m  several  ea*e*,  depending  on 


tio 


sustained  i 


I^  is  tnw  that  m  England  different  opinion 
h^TS  been  entertained  upon  the  quest!  o 
^liether  a  writ  of  error  would  lie  from  the  re- 
'v&aal  of  a  oonrt  to  discharge  a  party  brought 
before  it  on  a  habeas  corpus.  And  in  the  reign 
^T  Queen  Anne,  in  the  case  of  The  Queen  t, 
P'mty  et  al.,  commonly  called  tbe  Ayleabury 
cmaa,  there  was  an  sngry  controverey  upon  tbe 
■xsbjeet  between  the  House  of  Peer*  and  the 
Qfiiue  of  Commons,  in  which  the  nrivileges  of 
^be  latter  House  were  particulsrly  involved. 
The  ease  1*  reported  in  2  Balk.  603,  and  Z  Lord 
R^^m.  IIOS,  and  is  fully  detailed  in  State 

Tn*U,  In  the  view,  however,  that 

S64*]  *we  take  of  this  subject,  it  b  uuneces- 
•*r7  to  examine  particularly  the  English  cases. 
Th«7  are  collected  together  and  fully  examined 
fn  the  Court  for  the  Correction  of  Errors,  in  the 
eaae  of  Yates  v.  Tbe  People  of  the  SUte  of 
New  York,  A  Johns.  Rep.  83T.  We  refer  to 
them  merely  to  show  that  they  have  not  been 
overlooked.  Tbay  will  be  found  to  turn  m*Jnly 
nptni  the  technical  meaning  applied  there  to 
the  word  *^udgment,"  in  which  the  form  in 
whidi  the  proceedings  were  bad,  and  the  de- 
tialMi  entered,  was  perbap*  deemed  more  mate- 
rial than  the  *ub)ect  matter,  in  order  to  give  to 
tlw  dedalon  th«  chansctar  «f  •  Jaigmeat  !■  a 


But,  with  all  the  strietnea*  npoa  the  rabjeot 
In  the  Elnglish  eonrt*,  we  are  not  aware  of  any 
ca*e  there  in  which  it  baa  been  held  that  a 
writ  of  error  would  not  lie  from  the  indgawnt 
of  a  court  of  record,  dedding,  upon  the  return 
of  tbe  habeas  oorpua,  that  the  warrant  under 
which  tbe  party  wa*  held  was  Sttffldant  la  law 
to  authorize  his  arrest  and  detention.  Certain- 
ty, no  sttcb  decision  was  given  in  the  case  of 
The  Quean  v.  Paty  et  al.,lust  mentioned;  and 
we  think  it  wonid  be  difficult  to  assign  any 
good  reason  for  refiuInB  tbe  writ  of  error.  If 
a  party  ]•  nnlawfnlly  imprisoaed,  the  writ  of 
habeas  oorptu  It  hi*  appropriate  lasal  remedy. 
It  i*  his  suit  In  comrt  to  recover  his  liberty. 
In  order  to  be  effeetnal  for  the  porposes  fof 
which  It  is  intended,  tbe  proeeedlnga  must  be 
summary;  and  the  law  has  aocoridfngly  mad* 
them  so.  And  If  an  officer  of  a  State  govern- 
ment, in  the  exerdse  of  an  authority  forbidden 
by  the  Constitution  of  the  United  States,  has 
deprived  an  individual  of  bis  liberty,  wiiy 
should  it  be  suppoeed  that  the  summary  ehar- 
acter  of  the  proceedings  by  wliich  be  must  sedc 
to  recover  it,  would  be  deemed  by  Congress  a 
sufficient  reason  for  denying  bim  the  writ  of 
error  to  this  court  I  For  this,  in  effect,  is  the 
whole  amount  of  tbe  objection.  It  is  said  that 
this  Is  not  a  final  judgment  In  a  suit,  and  that, 
therefore,  the  Act  of  1789  does  not  give  the  writ 
of  error  to  thi*  court. 

But  whatever  would,  at  this  day,  be  the 
doctrine  of  the  English  courts  In  similar  case*, 
we  consider  that  the  oonstruction  of  the  Act  of 
Congress  of  17S9,  upon  this  subject,  has  bem 
settled  by  repeated  decisions  In  favor  of  the 
jurisdiction.  The  case*  decided  were  not,  in- 
deed, eases  of  proceedings  and  judgment*  upon 
habeas  corpus,  but  arose  and  were  decided  up- 
on applieations  for  writs  of  mandamn*  and  of 
prohibition.  Yet  cases  of  that  description 
stand  upon  the  tame  principles  with  the  pro- 
ceedings on  a  habeas  corpus,  to  far  as  tlw  ques- 
tion now  under  coneideration  Is  concerned.  For 
in  eases  of  mandamns  and  prohibition,  the  pro- 
ceedings, like  those  upon  a  habeas  corpus,  are 
summary:  and  tbe  judgment  given  is  not  final 
In  the  sense  in  which  that  word  Is  used  In  r«- 
tation  to  common  law  Judgments.  And  if  un- 
der the  Act  of  1789,  no  writ  of  error  would  lie, 
except  in  cases  where  the  suit  wsl  brought,  tbe 
proceedings  had,  and  the  Judgment  entered,  ao- 
cording  to  the  forms  of  a  suit  at  common  law, 
then  the  writ  could  not  be  sustained  in  cases 
where  a  peremptory  mandamus  or  a  prohibi- 
tion had  been  awarded  or  refused.  In  case* 
*of  that  description,  however,  the  eon-  (*&■& 
struction  of  the  act  of  Congress  has  been  set- 
tled in  this  court;  and  settled,  as  we  think,  ao- 
cording  to  the  true  Import  of  It*  word*.  Tbe 
construction  given  to  It,  In  these  cases,  entttlad 
tbe  present  plaintiff  in  error,  as  a  matter  of 
right,  to  have  the  Judgment  rendered  agalnrt 
him  by  tbe  Supremn  Court  of  Vermont  re-ex- 
amined in  this  court. 

Before,  however,  we  proceed  to  refer  mora 
particularly  to  the  decisions  heretofore  given, 
it  is  proper  to  remark  that  there  is  no  material 
difference  between  the  language  of  the  law  giv- 
ing the  writ  of  error  from  the  judgment  of  the 
Circuit  Court  for  the  District  of  Columbia,  and 
the  language  used  in  the  WA  and  Ulb.  ao&V^ 
of  the  Aet  of  \7«a,  an  tw  •»Tfc\a.\*»Vifti*-\«w«» 
of  proceediac  aad  th«  wiXvn  <A  \^«  \a&im^^ 


Coun  or  tbx  Uinm>  Biat* 


■imiiKT  CODUOVUVJ  in  >  oiblc  court,     cu 

pTM«nt  inquiry  bM  QotUog  to  do  with  th* 
tinction.  Wi  ax*  ■peeking  merelj  of  the  d 
of  the  prooeedins  in  thU  caae,  and  exam 


Oiidonbt«dlT,  than  ua  a  mnltitade  of  cskb  tv 
which  a  writ  of  nror  will  lie  from  tbe  jndg- 
ment  of  a  cirenit  court,  where  It  would  not  He 
to  thli  court  from  a  judgment  rendered  in  ■ 
•imilar  coDtrovenT  tn  a  State  court.    But  oui 

__....    ,..,._.    .       '-hthatdla- 

le  nature 
1  examining 
whetlter  It  la  of  t^t  deacriptlen,  that  under  the 
26th  aection  of  the  Act  of  1789  will  anthoriie  a 
writ  of  error.  The  writ  In  that  aection  i>  „~ 
from  any  "final  judgment"  "in  a  RUiL"  Tn  the 
act  relating  to  the  District  of  Colnmbia,  it 

fJTen  from  an^  "final  judgment."  In  the 
wenty-eecond  lection  of  the  Act  of  1789,  It  la 
given  from  "final  judgmeote"  "in  civil  ac- 
tioni.''  These  different  forms  of  expression 
hare  alwaf*  been  held  to  mean  the  same  thing; 
and,  coneequently,  the  decffion  of  this  court 
upon  one  of  them  Is  equally  applicable  to  the 
others.  With  this  explanation,  we  proceed  to 
Inquire  whether  the  habeas  corpus  was  "a  suit." 
We  ha*e  already  shown  that  id  these  proceed 
ings  an  authority  exercised  under  a  State  wai 
drawn  in  question;  that  the  decision  was  in  fa- 
vor of  the  authority,  aad  that  th^  judgment  of 
the  court  was  final.  The  remainmg  question 
e  these  things  done  in 
first  casi  '  —■-'•-  "-' 
to  hare  arisen, 
aurance  Coinpany  *.  Wheelright  et  al.  7  Wheat, 
S34.  The  Circuit  Court  for  the  District  of 
Columbia  had  in  that  case  awarded  a  peretnp' 
tory  mandamus,  to  admit  the  defendants  to  the 
offices  of  directors  In  the  said  insurance  com- 
pany. The  company  thereupon  brought  a  writ 
of  error  to  the  Supreme  Court,  and  the  ques- 
tion whether  a  writ  of  error  would  lie,  from  the 
<»dar  of  a  court  awarding  a  peremptory  man- 
damus, wM  directly  presented.  It  waa  argued 
by  conosel,  and  derided  by  the  court,  and  It 
waa  ruled  that  the  writ  of  error  would  lie.  It 
la  tnie  that  this  case  waa  decided  under  the  act 
of  Congress  relating  to  the  District  of  Colum- 
bia, ^t  in  dcliTering  the  opinion,  the  court 
remark,  that  the  law  relating  to  the  district, 
under  which  that  cue  arose,  was  "similar  in  its 

Kovisioos  with  the  Judiciary  Act  of  1786  (ch. 
,  sec  !£)."  The  decision,  therefore,  fn  that 
ease  was.  In  eB^aot,  a  decision  upon  the  con- 
atractlon  of  the  Act  of  1789. 
SIC*]  *The  same  interpretation  was  again 
giTen  to  this  act  of  Congress  in  the  case  of 
Kendall  v.  The  United  States,  IS  Peters,  624. 
The  question  of  jurisdiotion  was  in  that  caae 
most  fuUy  and  deliberately  considered  by  the 
court.  The  English  and  American  cases  on  the 
anbject  were  carefully  examined  and  discussed ; 
and  all  of  the  objections  taken  In  the  English 
books,  and  arising  from  the  summary  form  of 
the  proceedings,  and  the  nature  of  the  decision, 
were  brought  forward  and  eonstdered  by  the 
eoort.  But  the  case  of  The  Columbian  bisur- 
ance  Company  t.  Wheelright  et  al.  waa  sup- 
posed to  have  settled  the  question,  and  the  ju- 
risdiction was  sustained.  There  waa  no  wiittrai 
opinion  by  the  court  on  this  point;  but  the 
ease  la  a  recent  one,  and  the  eircumstancea 
above  mentioned  are  yet  fresh  in  the  reoollee- 
tion  of  the  members  of  the  court.  '  After  these 
two  deciaions,  whatever  may  be  regarded  as  the 
doetvioes  of  the  English  courts  in  such  cases, 
the  question  whetlMr  ft  writ  of  enor  will  U* 
SM 


under  the  22d  section  of  the  Aet  of  1789,  from 
the  judgment  of  a  court  awarding  a  peremp- 
tory mandamus,  can  hardly  be  coosidered  aa 
open  for  discussion  In  thla  court. 

We  have  already  mentioned  that  a  writ  of 
error  under  the  2Bth  seotlon,  so  far  as  it  de- 
pends on  the  forms  of  proceeding,  and  the  ns- 
ture  of  the  judgment,  must  be  governed  by  the 
same  rules  that  apply  to  similar  writs  under 
the  2Sd  section,  and  under  the  aet  relating  to 
the  District  of  Columbia.  But  the  ease  of  Wea- 
ton  et  al.  v.  The  City  Council  of  Charleston,  2 
Peters,  449,  which  hss  already  been  referred  to. 


that  ease  a  prohibition  had  been  obtained  by 
the  plaintiffs  in  error,  from  the  Court  of  Com- 
mon Fleas  of  South  Carolina,  for  the  Charles- 
ton District,  to  restrain  the  city  council  of 
Charleston  from  levying  a  tax  upon  the  stock 
of  the  United  Btatee,  held  by  residents  of  the 
city.  The  city  council  renioved  the  caae  bj 
writ  of  error  to  the  Constitutional  Court,  the 
highest  court  of  law  in  the  State,  when  th« 
decision  of  the  Court  of  Common  Pleas  was  ro- 
versed,  and  the  ordinance  Imposing  the  tftx 
held  not  to  be  repugnant  to  the  Constitution  of 
the  United  States.  From  this  decision  a  writ 
of  error  was  brought  to  this  court,  and  the 
question  was  raised  here,  whether  a  prohibi- 
tion was  a  suit,  within  the  meaning  of  the  Act 
of  1789.  The  court  held  that  it  was;  and  Chief 
Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  says:  "Is  a  writ  of  prohibition  a 
suit  I  The  term  Is  certainly  a  very  compre- 
hensive one,  and  is  undentood  to  apply  to  any 
proceeding  in  a  court  of  juatice  by  which  an  in- 
dividual pursues  that  remedy  in  a  court  of  jus- 
tice which  the  law  affwds  him.  The  modes  of 
proceeding  may  be  various;  but  if  a  right  la 
litigated  between  tbe  parties  in  a  court  of  joa- 
tioe,  the  proceeding  by  which  the  decision  of 
the  eourt  is  sou^t,  is  a  suit." 

We  entirely  concur  in  the  definition  thna 
given  of  the  meaning  of  the  word  "suit,"  aa 
used  in  the  Act  of  1789.  It  makes  the  act  of 
Congress  consistent  with  the  principles  of  jus- 
tice, and  interprets  'it  according  to  the  [*S*T 
natural  meaning  of  Its  words:  and  it  is  too 
plain  for  argument  that  aoeordins  to  Uiia  defi- 
nition, tbe  proceedings  upon  the  habeas  corpus 
was  a  suit  in  the  Supreme  Court  of  VermonL 
A  rigbt  claimed  by  the  prisoner  ^Imes,  under 
the  ConstituUon  of  the  Unltod  SUtes,  was  Uti- 
ated  between  him  and  the  Governor  of  the 
Itate  and  the  sheriff  of  the  county,  in  a  court 
of  justice.  The  proceedings  by  habeas  corpua 
by  which  the  decision  of  tbe  court  was  sought, 
waa,  in  the  language  of  the  case  referred  to,  a 
suit;  and  we  cannot,  therefore,  refuse  to  take 
jurisdiction  upon  this  writ  of  error,  without 
disregarding    the    deliberate    decisions    of   this 

It  is  very  true  that  neither  the  casa  Jnst 
mentioned  nor  the  cases  before  referred  to  wen 
writa  of  emr  upon  a  refusal  to  discharge  on 
habeas  corpus.  But  in  the  English  easea,  tba 
authorities  ara  stronger  in  favor  of  the  writ  of 
'  in  the  case  of  the  habeas  corpus  than  Jm 
the  ease  of  the  mandamus.  The  House  of  Lorda 
affirmed  the  judgment  of  the  Court  of  King'a 
Bench,  which  decided  that  a  writ  of  errar 
would  not  tta  to  the  court  fnm  the  Judg- 
PMora  lA. 
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ment  of  th*  Court  of  King's  Bench  of  Ira- 
land,  awKnliiig  k  peremptory  nwDdatnua.  But 
the  Honn  of  Lords,  which  it  the  highest  judi- 
eitU  tributtkl  in  EnKlsnd,  hate  Dever  by  vif  de- 
ctaion  countenkncBd  the  idea  that  a  wnt  of 
error  would  not  lie  from  the  refusal  of  the 
Court  of  King's  Bench  to  discharge  a  party  on 
habeas  corpus.  On  the  contrary,  in  the  Ayles- 
bury ease,  before  mentioned,  they  decided  tliat 
a  writ  of  error  ought  to  t>e  issued  to  bring  the 
question  before  them.  The  Commons,  indeed, 
vehemently  denied  that  the  writ  would  lie;  but 
it  will  be  remembered  that  the  Aylesbury  men 
had  been  imprisoned  b;  the  House  of  Commons 
for  a  breach  of  privilege;  and  that  House  was 
naturally  excited  by  a  proceeding  which  would 
have  made  the  House  of  Lords  in  a  great  meas- 
ure the  judges  of  the  privilege  of  the  Com- 
mons. It  is  not  In  heated  conflicts  of  this  de- 
■cription  between  two  le^sltttive  bodies  con- 
cerning their  reapectire  privileges,  that  we  are 
to  look  for  calm  and  precise  judgments  on 
questions  of  law;  and  neither  the  opinion  of 
UM  Lords  nor  the  commons,  expressed  under 
such  circumstances,  ought  to  be  estesmed  as 
atfe  guides  in  a  court  of  justice.  It  is  certaio, 
however,  that  the  question  whether  a  writ  of 
wtor  would  lie  In  such  a  case  was  then  an  open 
«De  upon  whidi  the  two  houses  differed  in  opin- 
ion. In  New  Yorlt,  in  the  case  of  Yates  v.  The 
fMple,  befora  mentioned,  it  was  decided  in  the 
Court  for  the  Correction  of  Errors  that  a  writ 
r  would  lie  from  the  refusal  of  the  Bn- 


sion  of  opinion  in  the  court,  and  so  many  em- 
inent and  distinguished  judges  dissented  from 
tb«  Judgment  given,  that  we  do  not  feel  author- 
Ix^wl  to  refer  to  it  aa  having  settled  the  ques- 
tion in  New  Yorlt.    Yet  that  ease,  as  well  as 
tbe  English  cases,  show  that  the  point  has  been 
&     ajoubtful  one,  and  that  the  right  to  the  writ 
of    error  In  the  case  of  the  habeas  corpus  has  al- 
IV  ^ys  stood  on  better  and  firmer  ground  than  in 
K  ^B']   the  case  of  the  'mandamus.     And   we 
r-^fer   to   these    cases    to    show,   among    other 
tkaiagi,   that   the  Supreme  Court,  in  the  deci- 
•i<Jii8  before  mentioned,  have  not  overturned  es- 
t^llished  principles;  that  they  have  merely  set- 
^X«d  doubtful  queationa,  and  have  not   settled 
fcknem  against  the  weight  of  judicial  autfaoritvi 
^nd  as  the  coastmction  they  have  given  to  the 
"^vrd  "suit,"  in  the  Act  of  ITSB,  u  well  calcn- 
uKted  to  promote  the  great  ends  of  justice,  and 
tutdoubteoly  conforms  to  the  intention  of  the 
legislature,  we  perceive  no  sufficient  reason  for 
»«tting  it  aside,  or  departing  from  it.     Under 
the  authority  of  these  decisions,  therefore,  we 
hold  that  the  judgment  of  the  Vermont  court, 
BOW  before  us,  was  a  final  judgment  in  a  suit; 
and  the  plaintiff  in  error  is  therefore  entitled 
to  have  it  re-examined  in  this  court  by  writ  of 

The  case  being  thus  before  this  court,  it  b«- 
gome*  our  duty  to  inquire  whether  the  author- 
ity exercised  by  the  Rovemor  of  Vermont  was 
repugnant  to  the  Constitution  of  the  United 
SUtea. 

In  this  part  of  the  case  it  may  be  well  to  In- 
quire into  the  nature  and  extent  of  the  powers 
which  have  lieen  claimed  and  exercised  by  tbs 
Goremor  of  Vermont.  It  is  the  power  to  sur- 
render an/  one  /Muuj  within  tM  jurisdiction 


of  the  State,  who  has  committed  an  offense  la 


Canada.  But  if  the  State  possesses  the  power 
of  delivering  up  fusitivea  from  justice  wlio, 
having  committed  ofl^naes  in  a  foreign  country, 
have  fied  to  this  for  shelter,  the  power,  as 
known  to  the  taws  of  nations,  is  not  confined 


only  by  the  policy  of  the  State  upon  whom  the 
demand  is  made.  And  if  the  surrender  of 
Holmes  is  not  repugnant  to  the  Constitution  of 
the  United  States,  there  is  nothing  in  that  in- 
strument that  forbids  the  delivery  up  of  a 
citisen  of  any  other  State,  when  found  within 
its  borders,  who  may  be  demanded  by  a  foreign 
government  upon  the  ground  that  he  has  com- 
mitted some  offense  within  ita  territory.  And 
if  this  power  remains  with  the  States,  then 
every  State  of  the  Union  must  determine  for 
itself  the  principles  on  which  they  will  exercise 
it,  and  there  will  be  no  restriction  upon  the 
power  but  the  discretion  and  good  feeling  of 
each  particular  State. 

Again:  the  question  under  this  habeas  corpus 
is  in  no  degree  connected  with  the  power  of  the 
States  to  remove  from  their  territory  any  per- 
son whose  presence  they  may  think  dangerous 
to  their  peace,  or  in  any  way  Injurious  to  their 
interests.  The  power  of  the  States  in  that  re- 
spect was  fully  considered  by  this  court  and 
decided  in  the  case  of  New  York  v,  Miln,  11 
Peters,  102.  Undoubtedly,  they  may  remove 
from  among  them  any  person  guilty  of,  or 
charged  with  crimes,  and  may  arrest  and  im- 
prison them  In  order  to  effect  this  object.  This 
IB  a  part  of  the  ordinary  police  ^wers  of  ths 
States,  which  is  necessary  to  their  very  exist- 
ence, and  which  they  liave  never  surrender^ 
to  the  general  government.  They  may,  if  they 
think  proper,  in  order  to  deter  offenders  in 
other  countries  from  'coming  among  [*5«V 
them,  make  crimes  committed  elsewhere  pun- 
ishable in  their  courts,  if  the  guilty  party 
shall  be  found  within  their  jurisdiction.  In  aU 
of  these  cases  the  State  acts  with  a  view  to  ita 
own  safety;  and  is  in  no  degree  connected  with 
the  foreign  government  in  which  the  crime  was 
committed.  The  State  does  not  co-operate  with 
a  foreign  government  nor  hold  any  intercourse 
with  it,  when  she  is  merely  executing  her  police 
regulations.  But  In  the  case  of  Holmes,  it  is 
otherwise.  The  State  acts  not  with  a  view  to 
protect  itself,  but  to  assist  another  nation 
which  asks  Its  aid.  Holmes  Is  not  removed 
from  the  State  of  Vermont,  as  a  man  so  stained 
with  crimes  as  to  render  him  unworthy  of  the 
hospitality  of  the  State;  but  he  is  delivered  up 
to  the  Canadian  authorities,  as  an  act  of  comity 
to  them.  This  Is  not  the  exercise  of  a  polioe 
power,  which  operates  onlv  upon  the  internal 
concerns  of  the  State,  and  requires  no  inter- 
course with  a  foreign  country  in  order  to  carry 
it  into  execution:  It  Is  the  comity  of  one  nation 
to  another,  acting  upon  the  laws  of  nations, 
and  determining,  for  itaelf,  how  far  It  will  as- 
sist a  foreign  nation  In  bringing  to  punishment 
those  who  have  offended  against  its  laws. 

The  power  which  ha*  thus  been  exercised  by 
the  State  of  Vermont  ia  a  part  of  the  foreign 
intercourse  of  this  country ;  and  Iwb  undxiu,W 
edly  been  oonl«n«a.  a&  'Cto  ItAssiti  ^p««ii»«ai- 


BuPKcm  Covn  ov  tbm  Unns  Btatk 


Wbethar  U  be  «>elii«lT«  or  nut  1b  another  qvM- 
U«m,  of  irtiieli  we  «h&ll  hereafter  apeak.  Bat 
we  |>reBttiiifl  that  no  one  will  diapute  the  potaes- 
■ion  of  thla  power  bj  thi  general  goremmeiit. 
It  la  clearly  Included  in  the  treaty -inaIdI^; 
power,  and  the  eorreepoDdiBg;  power  of  ap- 
pointing and  receiving  ambaiMdors,  and  other 
rblie  mlniatert.  The  power  to  make  treatlea 
given  by  the  Conttitution  In  ^neral  terma, 
witnout  any  deaerlptlon  of  tlii  objeota  intended 
to  be  embraced  by  It;  and,  coniei^ttently.  It  waa 
deaigned  to  include  all  thoae  aubjeeta,  which  In 
the  ordinary  interconrao  of  nationa  had  naually 
been  made  aubjeeta  of  negotiation  and  treaty; 
and  which  are  conaiatent  with  the  nature  of 
onr  inatitutioni,  and  the  distribution  of  powera 
between    the   general   and    State   govenunenta. 


the  righta  and  dutiee  of  nationa  towarda  one 
another,  in  relation  to  fugitive!  from  Joatice, 
are  a  Mut  of  the  Uw  of  nations,  and  have  al- 
wayi  Been  treated  ai  inch  by  the  writere  n^on 
public  law;  it  follows  that  the  treatj-making 
power  must  have  authority  to  decide  how  fur 
the  right  of  a  foreign  nation  In  this  reapect  will 
Im  recogniied  and  enforced,  when  it  demands 
the  anrnnder  of  anyone  cbargad  with  offenses 
against  It. 

The  practice  erf  the  gorenunaat,  from  the 
early  daye  of  Ita  exiatence,  eoaforma  to  this 
opinion.  In  the  letter  of  Mr.  Jeffaraon  to  Mr. 
Oraet,  of  Beptember  IBth,  1T9S,  1  Am.  State 
Pap.  176,  he  apeaka  of  the  right  of  the  general 
government  in  thla  respect  ■■  If  It  was 
STO']  *undiBpi]ted.  And  in  the  treaty  negoti- 
ated with  England  by  Mr.  Ja^,  durins  the  ad- 
miniatration  of  General  Washington,  there  waa 
an  article  atipulatins  for  the  mutual  deliver;  of 
peraona  charged  with  murder  or  forgery.  The 
case  of  Jonathan  Robbina,  which  waa  ue  only 
one  that  aroae  under  thla  treaty,  produced  mndi 
excitement  in  the  country  and  animated  de- 
bates in  Congreaa.  Tet  the  power  of  the  gen- 
eral government  to  enter  Utto  auch  an  en- 
gagement was  never  questioned.  The  objeetioni 
to  the  surrender  of  the  party  rested  upon  other 
gronnda. 

Indeed,  the  whole  frame  of  the  ConaUtntlaai 
mpporta  thia  eonatmction.  All  the  powen 
whloh  relate  to  onr  foreign  Intercourse  are  con- 
fided to  the  general  government.  Congreaa  have 
the  power  to  regulate  commerce;  to  define 
•Bd  puniab  plnudea  and  felonies  committed  on 
the  hi^  aeaa,  aod  offeniea  againit  the  laws  of 
nationa;  to  declare  war;  to  grant  letters  of 
marque  and  reprisal;  to  raise  and  support 
armlea;  to  provide  and  maintain  a  navy.  And 
the  Preaident  la  not  only  authorized,  by  and 
with  the  advice  and  consent  of  the  Senate,  to 
malce  treaties;  bnt  he  alao  nominates,  and  by 
and  with  the  advice  and  eonaent  of  the  Senate 
appointa  ambaaaadora  and  other  {mblic  min- 
iaten,  through  whoae  agency  negotiation*  are 
to  be  made,  and  treaties  concluded.  He  alao 
receives  the  ambaaaadora  sent  from  foreign 
eountriesi  and  everything  that  coneema  our 
fcrelga  relations,  that  may  be  naed  to  preserve 
Rt4 


peaee  or  to  wage  war,  haa  been  eommKted  to 
the  handa  of  the  federal  govemmant.  The  pow- 
er of  deciding  whether  a  fugitive  from  a  for- 
eign nation  ihonid  or  should  not  be  snrrendered, 
was,   necessarily,   a   part   o(   the   powers  thna 

It  being  evident,  then,  that  the  general  gaw 
emment  posaesse*  the  power  In  question.  It  i«- 
mains  to  inquire  whether  it  haa  been  sur- 
rendered by  the  SUtes.  We  think  It  haa;  aad 
upon  two  grounda.  1.  Aoeordlog  to  the  ezpreaa 
worde  of  the  Constitution,  it  ia  one  of  tbe 
powera  that  the  States  ere  forbidden  to  exer- 
cise vrithout  the  consent  of  Congreaa.  2.  It  ta 
incompatible  and  Inoonaistent  with  the  powen 
conferred  on  the  federal  government. 

The  first  clauae  of  the  tenth  aeetlon  of  the 
first  article  of  the  Constitation,  among  otbcrr 
Umitationa  of  State  power,  deelarea  that  "bo 
State,  ahall  enter  into  any  treaty,  alliance,  or 
confederation;"  the  aeeona  elauee  of  ttM  same 
aection,  among  other  things,  declares  that  bo 
State,  without  the  consent  of  Congreaa,  shall 
"enter  Into  any  agreement  or  eompaet  wHb 
another  State,  or  irith  a  foreign  powv." 

We  have  extracted  only  thoae  parta  of  tha 
section  that  are  material  to  the  preaent  inqnirT. 
The  aeetlon  eonaiata  of  hut  two  paragiapha, 
and  la  employed  altogether  In  reatrktloiu  upon 


grapl.  __ 

ditional;  In  the  aeeond,  the  forbidden  powera 
._  1. ,_-_!  _..!.  .1.  -  jn^yij  of  Qfj^ 

igraph  that  t 


may  be  exerdaed  with  the  consent  of  Congreaa^ 
and  It  is  in  the  aeeond  paragraph  that  t£a  re 
atrlctiona  are  found  wmch  apply 


before  na. 

In  expounding  the  Conatltntlon  of  the  United 
Statea,  every  word  'must  have  its  due  ['fell 
force  and  appropriate  meaning;  for  It  la  evi- 
dent from  tJte  whole  Instrument  that  no  word 
needleeely  added. 


upon  the  Qoaatruction  of  the  Conatitution,  h 
proved  the  correetnesa  of  thla  proposition  and 
abown  tlio  hi^  talent,  the  caution,  and  the 
foreaigkt  of  the  iiluatrlona  men  who  framed  It. 
Every  wwd  appeara  to  have  been  weighed  with 
the  utmost  deliberation,  and  ite  force  aad 
effect  to  have  been  fully  understood.  No  word 
in  the  inatrument,  therefore,  can  be  rejected  aa 
■uperfluouB  or  nnmeaning;  and  thia  prind^ 
of  oonstruction  applies  with  peculiar  force  ta 
ths  two  clauses  of  the  tenth  section  of  the  first 
article,  of  which  we  are  now  speaking,  beeuae 
the  whole  of  this  short  section  is  directed  to  the 
same  anbiect;  that  is  to  say,  it  is  employed  al- 
together in  enumerating  the  rights  surrendeied 
Ire  the  Statea;  and  this  I*  done  with  so  tsnch 
cleameea  and  brevity  that  we  cannot  tor  a  mo- 
ment believe  that  a  single  auperfluotn  word 
waa  need,  or  worda  whiu  meant  merely  the 
eame  thina;.  When,  therefore,  the  aeeond  alSMa 
deelarea  that  no  State  ahall  enter  Into  *a^r 
agreement  or  eompaot"  with  a  foreign  power 
without  the  aaaent  of  Congress,  the  weads 
"agreement"  and  "compact"  cannot  bs  eon- 
■trued  as  synonymona  with  one  anotharj  and 
atUl  lesa  can  either  of  then  be  held  to  mean 
the  same  thing  with  the  word  "treaty"  in  the 
preeeding  clau■^  into  which  the  States  ara 
positively  and  unconditionally  forbidden  t 

ter,  and  which  even  """   '     '  " 

conld  not  authorize. 


In  speaking  of  the  treaty- 


making  power 


14. 


HoLins  T.  JcmciBOK  n  u. 


Urni  on  the  gmentl  goreninieiit,  we  hkTe  li- 
raady  stated  our  opinion  of  the  meaning  of  the 
worda  used  In  the  ConBtitntion,  and  the  objecta 
Intended  to  be  embraced  in  the  power  there 
given.  Whatever  ia  granted  to  the  eeneral  goT- 
emment  ia  forbidden  to  the  States,  because  the 
tuna  word  is  used  to  describe  the  power  denied 
to  the  latter,  which  Is  employed  in  describing 
the  power  conferred  on  the  former ;  and  it  is 
mj  dear,  ttwrefore,  that  Vermont  could  not 
bare  entered  into  a  treaty  with  England,  or  the 
Canadian  Doveminent,  by  which  the  State 
agreed  to  ullrer  up  fngltires  charged  with  of- 
fenses committed  in  Canada. 

But  It  may  be  *afd  that  here  la  no  treaty; 
and,  undoubtedly,  in  the  sense  in  which  that 
word  is  generally  understood,  there  is  no  trea- 
ty between  Vermont  and  Canada.  For  when  we 
■peak  of  "a  treaty,"  we  mean  an  instrument 
written  and  executed  with  the  formalities  cus- 
tomary among  nations;  and  as  no  clause  in  the 
Constitution  ought  to  t>e  Interpreted  differently 
from  the  oraal  and  fair  Import  of  the  words 
used,  If  the  decision  of  this  case  depended  upon 
the  word  above  mentioned,  we  should  not  tte 
prepared  to  sav  that  there  was  any  express 
pronibition  of  the  power  exercised  by  the  State 
of  Vermont. 

But  the  qneatloD  does  not  rest  upon  the  pro- 
Ubition  to  enter  into  a  treaty.  In  the  very 
B«xt  clause  of  the  Constitution,  the  States  are 
forbidden  to  enter  into  any  "agreement"  or 
"compact"  with  a  foreign  nation ;  and  as  these 
words  could  not  have  been  idly  or  superfluously 
BT3*]  used  *by  the  framers  of  the  Constitu- 
tion, they  cannot  be  construed  to  mean  the 
•am*  thing  with  Um  word  "treaty."  They  evi- 
dently mean  iomthing  more,  and  were  de- 
aigned  to  make  the  prohibition  more  oompre- 

A  few  extracts  froiu  ao  eminent  writer  on 
tlte  laws  of  nationa,  ahowing  the  manner  In 
whieh  these  different  worda  have  I>een  naed, 
Knd  the  different  meanings  sometimes  attached 
to  them,  will,  perhaps,  contribute  to  explain 
the  reason  for  using  them  all  in  the  Constitu- 
tion; and  will  prove  that  the  most  comprshen- 
■ive  terms  were  employed  In  prohibiting  to  the 
Btates  an  intercourse  with  foreign  nation*. 
Tattel,  page  192,  see.  IBS,  says:  "A  treaty,  in 
Latin  foedus,  is  a  compact  made  with  a  view 
to  the  public  welfare,  by  the  superior  power, 
•ither    lor    perpetuity,   or    for    a    considerable 

BeetloD  163.  "Itu  compacts  which  have 
temporary  matters  for  their  object,  are  called 
agreements,  conventions,  and  pactions.  They 
■ire  accomplished  by  one  single  act,  and  not  by 
repeated  acta.  These  compacts  are  perfected 
In  their  exeoution  once  for  all;  treaties  receive 
•  siKaeaalTe  execution,  whose  duration  equ^ 
that  of  the  treaty." 

BeetloB  1B4.  Public  treaties  can  only  b« 
mads  by  the  "supreme  power,  by  sovereigns 
who  contract  In  the  name  of  the  State.  Thus, 
eonvantions  made  between  sovereigns  respect- 
ing thair  own  private  affairs,  and  those  between 
~  soTardgB  and  a  private  person,  are  not  public 


Section  8M,  page  218.  "The  public  eom- 
paets  called  eonventlons,  articles  of  agreement, 
ate,  when  they  ars  made  between  sovereigns, 
dllTer  from  treaties  only  in  their  object." 

^ftcT  reading  these  axtracts,  we  can  be  at  no 


loss  to  comprehend  the  Intention  of  the  framera 
of  the  Constitution  In  using  all  these  worda, 
"treaty,"  "compact,"  "agreement."  The  word 
"agreement"  does  not  necessarily  import  any 
direct  and  express  stipulation;  nor  is  It  neces- 
sary that  it  should  be  in  writing.  If  there  is  a 
verbal  understanding  to  which  both  parties 
have  assented,  and  upon  which  both  are  act* 
lug.  It  is  an  "agreement."  And  the  use  of  all 
of  these  terms,  "treaty,"  "agreement,"  "oom- 
pact,"  show  that  it  was  the  intention  of  the 
framers  of  the  Constitution  to  use  the  broad- 
est and  moat  comprehensive  terms;  and  that 
they  anxiously  desired  to  cut  off  ail  connection 
or  communication  between  a  State  and  a  for- 
eign power;  and  we  shall  fail  to  execute  that 
e^dent  intention,  unless  we  give  to  the  word 
"agreement"  its  most  extended  signiBcation, 
and  so  apply  it  as  to  prohibit  every  agreement, 
written  or  verbal,  formal  or  informal,  poaitive 
or  implied,  by  the  mutual  understanding  of  the 

Neither  Is  It  necessaiT,  In  order  to  bring  tba 
case  within  this  prohibition,  that  the  agree- 
ment should  be  for  the  mutual  delivery  of  all 
fugitives  from  justice,  or  for  a  particular  class 
of  fugitives.  It  is  sufficient,  if  there  ia  an 
agreement  to  deliver  Holmes.  For  the  prohibi- 
tion in  the  Constitution  applies  not  only  to  a 
continuing  agreement  embracing  classes  of 
cases,  or  a  succession  of  cases,  but  to  any 
agreement  'whatever.  An  agreement  to  [*BTt 
deliver  Holmes  is  therefore  forbidden,  and  aa 
much  so  as  if  it  were  an  agreement  to  deliver 
all  persons  in  the  tame  predicament. 

Is  there  not,  then,  in  this  ease,  an  agreement 
on  the  part  of  Vermont  to  deliver  HolmesI 
And  is  he  not  detained  in  custody,  to  be  deliv- 
ered up  pursuant  to  this  agreementT 

It  must  be  remembered  that  States  can  act 
only  by  their  agents  and  servant!;  and  what- 
ever is  done  by  them,  by  authority  of  law,  ii 
done  by  the  State  itself.  The  Supreme  Court 
of  Vermont,  at  we  Iiave  already  mentioned, 
have  decided  that  the  warrant  of  the  governor, 
and  the  detention  of  Holmet  under  it,  are  an- 
thoriied  by  law.  Consequently,  the  seizure  for 
the  purpose  of  delivery,  the  agreement  on  the 
one  tide  to  deliver,  and  on  the  other  to  receive. 
Is  an  agreement  made  by  the  authorized  serv- 
ants of  the  State;  and,  of  course,  in  contempla- 
tion of  law,  made  by  the  State  itself. 

The  record  before  us  does  not  state  the  ap- 
plication of  the  Governor  of  Canada  for  the  ar- 
rest and  delivery  of  Holmes,  although,  from  the 
nature  of  the  transaction,  doubtless  such  an 
application  was  made.  As  it  does  not,  how- 
ever, appear  in  the  reoord,  we  do  not  act  upon 
the  supposition  that  such  a  demand  was  made, 
nor  consider  it  as  in  the  case.  The  question  la 
not  whether  there  wai  a  demand,  hut  whether 
there  was  an  agreement  with  a  foreign  power; 
and  the  governor's  warrant  of  itself  ImpMts  an 
agreement  with  the  Canadian  authorities.  It 
dlreots  Holmet  to  be  delivered  "to  Willlain 
Brown,  the  agent  of  Canada,  or  to  such  person 
or  persons  aa  by  the  laws  of  the  province  are 
autJioriied  to  receive  him."  How  is  be  to  be 
delivered  unless  they  accept!  And  If  the  au- 
thorities of  Vermont  agree  to  deliver  him,  and 
the  authorities  of  Canada  agree  to  ■wcept,  is 
not  this  an  agreement  between  them  I  From 
the  nature  of  the  transaction,  the  act  of  de- 
livery necessarily  impUe*  &  mutual  agreement. 
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BUdly  made  to  deliver  up  all 
after  eonunittiiig  crimei  in  CansiU,  Bj  tow 
■belter  to  Vermont,  would  b«  unoonstttntioDal 
on  the  part  of  the  State.  So  an  agreement, 
after  Holmes  had  escaped  to  Vermont,  written 
and  signed  hj  the  State  and  provincial  an- 
thorities,  by  which  the  Governor  of  Vermont 
engaged  to  seiie  him  and  deliver  Iiim  ud  to  the 
Canadian  officers,  would,  unquegtionaoty,  be 
unconstitutional.  Yet  precisely  the  eame  thing 
Is  done  in  this  case,  without  a  regular  and 
formal  agreement.  It  is,  in  some  wa;  or  other, 
mntuallj  understood  by  the  parties  that  he 
■hall  be  seized  and  duivered  up;  and  he  Is 
•eiced,  accordingly,  in  order  to  be  delivered  up, 
pnnoant  to  this  understanding.  Can  It  be  sup- 
posed that  the  ooutitutionality  of  the  act  de- 
pends on  the  mere  fonn  of  the  agreement  f  We 
think  not.  The  Constitntion  looked  to  the 
Maenee  and  substance  of  things,  and  not  to 
mere  form.  It  would  be  but  an  evasion  of  the 
Conetltution  to  place  the  question  upon  the 
formality  with  which  the  agreement  is  made. 
The  framers  of  the  Constitution  manifestly  l>e- 
S74*]  Ileved  'that  any  intercourse  between  a 
State  and  a  foreign  nation  was  dangerous  to 
the  Union;  that  it  would  open  a  door  of  which 
foreign  powers  would  avail  themselves  to  ob- 
tain influence  in  separate  States.  ProvisloDS 
were  therefore  introduced  to  cut  off  all  negotia' 
tlont  and  intercourse  between  the  State  au 
thoritiea  and  foreign  nations.  If  they  eould 
■lake  bo  agreement,  either  in  writing  or  by 
parol,  formal  or  intorauU,  there  would  be  no 
oocaslau  for  negotiation  or  intercourse  between 
tlie  State  authorities  and  a  foreign  govern- 
ment. Hence  prohibitions  were  introduced 
which  were  sapposed  to  be  sofflcient  to  eat  off 
all  communication  between  them. 

Bat  If  there  was  no  prohibition  to  the  Statea, 
jet  the  exercise  of  sueli  power  on  their  part  it 
ineonalatent  with  the  power  upon  the  same  sub- 
ject conferred  on  the  United  State*. 

It  is  admitted  that  an  affirmative  grant  of 
s  power  to  the  general  goremment,  ie  not  of 
tttolf  a  prohibition  of  the  same  power  to  the 
States;  and  that  there  are  subjects  over  which 
the  Federal  and  State  governments  eiercise  con- 
enrrent  jurisdiction.  But,  where  an  authority 
is  granted  to  the  Union,  to  which  a  similar  au- 
thority In  the  States  would  be  absolutely  and 
totally  contradictory  and  repugnant,  there  the 
authority  to  the  federal  government  is  neces- 
sarily excluslTe,  and  the  aame  power  cannot 
be  constitutionally  exercised  by  the  States. 

The  exercise  of  the  power  in  question  by  the 
Statea,  ie  totally  contradictory  and  repugnant 
to  the  power  granted  to  the  United  Stale*. 
8iaea  the  expiration  of  the  Treaty  with  Oreat 
Britain,  negoUated  In  1793,  the  general  govern- 


ment appears  to  have  adopted  the  policy  of  re* 
ftising  to  surrender  persons,  who,  naving  eom- 
mitt^  oflfenses  in  a  loreign  nation,  have  taken 


ahelter  in  this.  It  is  believed  that  the  general 
soremment  has  entered  into  no  treaty  stipula- 
mni  upon  this  subject  ainee  the  one  above 
mentioned:  ond  !■■  every  Instance  where  there 
waa  no  engagement  by  treaty  to  deliver,  and  a 
demand  has  been  made,  they  have  uuiformly 
refused,  and  have  denied  the  right  if  the  ex- 
•ratlve  to  surrender,  because  there  ws^  no 
treaty,  and  no  law  af  Congreas  to  authorise  it- 

•ts 


This  being  the  policy  of  the  gcaeral  govern- 
ment, is  not  the  poasession  at  the  power  by  tke 
States  totally  oontradictory  and  repugnant  to 
the  authority  conferred  on  the  federal  govern- 
ment! What  avails  it  that  the  general  govern- 
ment, in  the  exercise  of  that  portion  of  Its 
power  over  our  foreign  relations,  which  em- 
braces this  subject,  deems  it  wisest  and  safest 
for  the  Union  to  enter  Into  no  arrangements 
upon  the  subject,  and  to  refuse  all  such  de- 
mands, if  the  State  In  which  the  fugitive  Is 
found  may  Immediately  reverse  this  decision, 
and  deliver  over  the  offender  to  the  govern- 
ment  that  demands  himt  If  the  power  re- 
mains in  the  States,  the  grant  to  the  general 
government  Is  nugatory  a»I  vain;  and  it  would 
be  in  the  power  of  any  State  to  overturn  and 
defeat  the  decisions  of  the  general  govemm^ot, 
'upon  a  subject  admitted  to  be  within  [*S7S 
its  appropriate  sphere  of  action;  and  to  have 
been  clearly  and  neoessarily  included  in  the 
treaty-making  power. 

The  power  in  qnsation,  from  it*  nature,  «■■- 
not  be  a  concurrent  one,  to  be  exercised  both 
by  the  Btates  and  the  general  government.  It 
must  belODK,  exclusively,  to  the  one  or  the 
other.  It  It  were  merely  the  power  to  snrra- 
der  the  fugitive,  it  mignt  be  concurrent;  be- 
cause either  might  seice  and  surrender,  whose 
officers  could  first  lay  hold  of  him.  But  the 
power  in  question,  as  has  already  been  stated. 
IS  a  vei7  oiSereot  one.  It  Is  the  power  of  de- 
ciding Uie  very  delicate  question,  whether  the 
party  demanded  ought  or  ou^ht  not  to  be  sor- 
rendered.  And  in  determinmg  this  question, 
whether  the  determination  ie  made  by  tbe 
United  State*  or  a  State,  the  claims  of  hn- 
manity,  the  principles  of  justice,  the  laws  ot 
nations,  and  the  interaBts  of  the  Union  at  large, 
must  all  be  taken  into  consideration,  and 
weighed  when  deliberating  on  the  anbjeet. 
Now,  it  is  very  evident  that  the  counsela  of 
the  general  government  and  of  the  State  may 
not  always  agree  on  this  subject.  The  decisioo 
of  the  one  may  stand  In  direct  opposition  to 
the  decision  of  the  other.  How  can  there  be 
a  concurrent  jurisdiction  in  such  a  case!  They 
are  incompatible  with  eiich  other,  and  one  must 
yield.  And  it  being  conceded  on  all  hands  that 
the  power  has  been  granted  to  the  general 
government,  it  follows  that  it  cannot  be  pos- 
sessed by  the  States;  because  its  possession  on 
their  part  would  be  totally  contradictory  and 
repugnant  to  the  power  granted  to  the  federal 
government 

Again,  how  are  the  States  to  exercise  this 
powerf  We  must  not  look  at  the  power 
claimed  as  if  It  were  confined  to  fugitive*  from 
Canada  into  the  bordering  States.  The  Consti- 
tution makes  no  distinction  in  that  respect; 
and  U  the  State  ha*  the  power  In  this  instance, 
it  has  the  same  power  in  relation  to  fugitives 
from  England,  or  Prance,  or  Bussla.  Now,  how 
is  a  State  to  hold  communications  with  these 
nations  T  The  States  neither  send  nor  receive 
ambassadors  to  or  from  foreign  nations.  That 
power  has  been  expressly  confided  to  the  feder- 
al government.    How,  then,  are  negotiations  to 
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be  carried  on  with  i.  Stats  vhen  a  fudtlve  la 
demanded  T  Are  tbey  to  treat  upon  thii  tub- 
)ect  with  the  ambassBilor  received  by  the  Unit- 
ed Statsit  And  ie  he,  after  being  refused  by 
the  general  government,  to  apoeai  to  the  State 
to  revens  that  deciBioal  Such,  certainly,  was 
Dot  ths  intention  of  the  framers  of  the  Consti- 
tution, and  cannot  be  its  true  construction. 
Ever;  part  of  that  instrument  shows  that  our 
whole  foreign  intercourse  was  intended  to  be 
«ommitted  to  the  hands  of  the  general  goTern- 
nnent;  and  nothing  shows  it  more  strongly  than 
the  treaty -making  power,  and  the  power  of  ap- 
pointing and  receiving  ambassadors;  both  of 
which    are    immediately    connected    with    the 

Suestion  before  us,  and  undoubtedly  belong  ex- 
luaively  to  the  federal  government.  It  was 
one  of  the  main  objects  of  the  Constitution  to 
malce  us,  so  far  as  regarded  our  foreign  re- 
htiona,  one  people,  and  one  nation;  and  tocut 
off  all  communications  between  foreign  govem- 
STS*]  meats,  and  the  several  State  'authori- 
ties. The  power  now  claimed  for  the  States  is 
utterly  incompatible  with  this  evident  inten- 
tion, and  would  expose  us  to  one  of  Uiose 
dangers  against  which  the  tramera  of  the 
Constitution  have  so  anxiously  endeavored  to 
^ard. 

But  it  may  be  said  that  the  possession  of  the 
power  to  surrender  fugitives  to  a  foreign  na- 
tion by  the  States  is  not  incompatible  with  the 
grant  of  the  same  power  to  the  United  States; 
Knd  that  in  the  language  of  this  court,  in  the 
cas«  of  Sturges  v.  Crowninahield,  4  Wheat.  IBS, 
**it  is  not  the  mere  existence  of  ths  power,  but 
ita  exercise,  which  is  incompatible  with  the 
exercise  of  the  same  power  by  the  States." 
.And  the  ease  before  us  may  perhaps  be  likened 
-Co   those  cases  in  which  affirmative  grants  of 

Kwer   to   the   general   government   have   been 
Id   not  to  be  inconsistent  with  the  exercise 
of   the  same  powers  by  the  States,  white  the 

Ct-wer  remained  dormant  In  ths  hands  of  the 
nited  States. 

This  principle  is,  no  doubt,  the  true  one,  in 
relation  to  the  grants  of  power,  to  which  it  is 
Applied  in  the  case  above  mentioned  of  Sturges 
w.  Crowninshield.  For  example,  the  grant  of 
power  to  Congress  to  establish  "uniform  laws 
on  the  subject  of  bankruptcies  throughout  the 
linited  States,"  does  not  of  itself  carry  with  it 
ma  implied  prohibitiou  to  the  States  to  exercise 
the  same  powers.  But  in  the  same  case  of 
Slurfiea  v.  Crowninshield,  another  principle  is 
stated,  which  is  equally  sound,  and  which  is 
directly  applicable  to  the  point  liefore  na;  that 
is  to  say,  that  it  never  has  been  supposed  that 
the  concurrent  power  of  State  legislation  ex- 
tended to  every  poasible  case  in  which  its  exer- 
cise had  not  been  prohibited.  And  that  when- 
ever "the  terms  in  which  a  power  ie  granted  to 
Congress,  or  the  nature  of  the  power  requires 
that  it  should  be  exercised  exclusively  by  Cou- 
gress,  the  sub  ect  is  as  completely  taken  from 
the  State  legialatures  as  if  they  had  been  ex- 
pressly forbidden  to  act  on  it."  This  is  the 
character  of  the  power  in  question.  From  its 
nature,  it  can  never  be  dormant  in  the  hands 
of  the  general  govern ment. 

The  argument  which  supposes  this  power 
BUif  be  dormant  in  the  hands  of  the  federal 
government,  ia  founded,  we  think,  in  a  mistake 
«•  to  its  true  nature  and  character.  It  is  not 
the  mern  power  to  delirer  la  fugftlTM  from 


other  nations  upon  demand,  but  the  right 
to  determine  whether  they  ought  or  ought  not 
to  be  delivered,  and  to  make  that  decision, 
whatever  it  may  be,  effectual.  It  is  the  power 
to  determine  whetlier  it  Is  the  interest  of  the 
United  States  to  enter  into  treaties  with 
foreign  nations  generally,  or  with  any  par- 
ticular foreign  nations,  for  the  mutual  delivery 
of  oSenders  fleeing  from  punishment  from 
either  country;  or  whether  It  ia  the  Interest 
and  true  policy  of  the  United  States  to  abstain 
altogether  from  such  engagements,  and  to  re- 
fuse, in  all  cases,  to  surrender  them.  In  the 
case  Brst  above  supposed,  it  will  be  admitted 
that  If  the  United  States  have  entered  into 
such  treaties,  the  States  oould  not  Interfere, 
because  the  United  States  will  then  have  exer- 
cised the  power;  and  the  exercise  of  the  same 
power  by  the  States  would  be  altogether  con- 
tradictory and  repugnant.     It  is  in  the  lattsr 
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government.  But  is  not  this  a  ndstake  as  to 
the  nature  of  the  power!  And  is  it  sot  as  fully 
exercised  by  the  decision  not  to  surrender,  as 
it  could  be  by  a  decision  the  other  way!  The 
question  to  be  decided  ia  a  question  of  foreign 
policy;  committed,  unquestionably,  to  the  gen- 
eral government.  The  federal  government  baa 
also  the  power  to  declare  war;  and  whenever 
it  becomes  »  question  whether  we  are  to  be  at 
peace  or  at  war,  undoubtedly  the  general  gov- 
ernment must  determine  that  question.  And 
if  Congress  decides  that  the  honor  and  interest 
of  the  country  does  not  reouire  war,  uid,  on 
that  account,  refuses  to  declare  It,  to  not  this 
an  exercise  of  its  power  over  the  subject!  And 
could  it  be  said  that  the  power  was  a  dormant 
power,  because  war  had  not  been  deelaredl 

There  is,  however,  an  express  prohibition  to 
the  States  to  engage  in  war,  and  perhaps  the 
case  of  ambassadors  would  be  more  analogous 
to  the  one  under  consideration.  The  power  of 
appointing  "ambassadors,  other  public  minis- 
ters, and  consuls,"  is  given  to  the  federal  gov- 
ernment; and  there  ia  no  prohibition  to  the  ex- 
ercise of  the  same  power  by  the  States.  Now, 
if  the  general  government  deemed  it  to  be  the 
true  policy  of  the  country  to  have  no  oom- 
muuication  or  connection  with  foreign  nations, 
by  ambSHSadors,  other  public  ministers,  or  con- 
suls; and  refused,  on  that  account,  to  appoint 
any;  could  it  be  said  that  this  power  was  dorm- 
ant in  the  hands  of  the  government  and  that  the 
States  might  exercise  ItT  Or  if  the  general 
government  deemed  it  advisable  to  have  no 
such  communications  with  some  particular 
foreign  nation,  could  uiy  State  regard  it  as  an 

'sed  power,  and  therefore  undertake  to 
it  T  We  can  readily  imagine  that  there 
reasons  of  policy,  looking  to  the  whole 

that  might  induce  the  government  to 
decline  an  interchange  of  am^ssadors  with 
certain  foreign  countries.  It  is  not  material 
to  the  question  in  hand,  whether  that  policy  be 
right  or  wrong.  But  assuming  such  a  case  to 
exist,  can  any  State  regard  it  as  an  unexecuted 
portion  of  the  power  granted  to  the  federal 
government;  and,  by  appointing  an  ambassador 
or  consul,  counteract  its  designs,  and  thwart  it* 
policy  T  There  can  be  but  one  answer,  «« 
think,  gjven  to  tW»  (^aesttwi.  ka6>  ^«.  ttia  cu» 
befon  w  iB  )A  sli  iut«A\*  VAua  ~d^    Vl  S^  ^ 
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portioii  of  onr  foreign  poUcr,  Mod  of  onr  foreign 
InUrcouTM.  Tha  genera]  govemmeut  mn*t  Mt, 
for  tt  i*  tho  only  nfttioa  Iraown  te  foreign  pov- 
tn;  and  fta  their  amboawdora  are  accredited 
to  tb«  United  SUtea  and  not  to  the  State*, 
wbatenr  demanda  tbej  haT*,  they  mutt  ad- 
drcM  to  tho  geneial  goTomment,  And  in  everjr 
case,  therefore,  where  an  offender,  such  as  we 
aro  epealdn^  of,  I*  within  the  Unit«d  Statae, 
and  the  foreign  gorenunent  deairei  to  get  poa- 
■Miion  of  him,  the  demand  must  be  made  on 
tho  general  goTernment;  and  they  are  aa  much 
bound  to  decide  npon  it  aa  thoy  are  upon  a 
aneation  of  tending  or  reoeiving  an  ambaeaa- 
oor,  or  a  question  of  peace  or  war.  How,  then, 
can  a  State  exercite  a  concurrent  power,  or 
anj  power  on  the  aame  qneatiool  In  the  Ian- 
ft78*]  guage  *of  the  Supreme  Court,  in  the 
ease  of  Houaton  r.  Moore,  S  Wheat.  23,  "we 
are  altogether  incapable  of  comprehending  haw 
two  distinct  wilie  can  at  the  tame  time  be 
•zerdaed  in  relation  to  the  tame  mibjeat,  to 
be  effectual;  and,  at  the  tame  time,  compatible 
with  one  another." 

The  confusion  and  ditorder  which  would 
arlee  from  the  exercite  of  thit  power  by  the 
•ereral  Statea,  is  too  obyious  to  need  comment. 
At  the  present  moment,  when  Europe  it  at 
peace,  there  it  no  atrong  inducement  to  pur- 
ine an  offender  who  }»»  taicen  refuge  In  this 
ooontrTi  and  nry  eameit  efforta,  therefore, 
are  not  often  made  to  obtain  posseHiion  of  the 
fngitire.  But  In  the  ordinary  courte  of  hum- 
an affaln,  tUt  cannot  alwaya  be  the  cate;  and 
if  cItU  eammotiont  should  talce  place  in  any 
of  the  great  nation*  of  Europe,  powerful  in- 
ducementi  will  often  exist  to  pursue  those  who 
may  be  compelled  to  fly  from  the  *engoance  of 
the  Tictorioua  party.  And  in  case  a  war  should 
break  ont  between  any  of  tlie  leading  govem- 
menta  of  the  old  worid,  aufficieBt  motives  will 
perhaps  be  found  to  make  the  belligerent  na- 
tiont  extremely  anxiooa  to  obtain  potaesaion 
of  pertoDs  who  may  be  found  in  some  one  of 
the  United  Statot.  And  how  could  thia  great 
national  power  be  exerdaed  with  unKormltj  or 
advantage  If  the  several  Statet  were,  from 
time  to  time,  to  determine  the  question!  Oue 
would  probably  determine  to  surrender  for  one 
•et  of  offenses;  another,  another.  One  State, 
perhaps,  would  surrender  for  political  offenses; 
another  would  not:  and  one  State  might  de- 
liver np  fngltives  to  one  nation  only,  while  an- 
other State  would  select  soms  other  foreign 
nation,  as  the  only  object  of  this  comity.  Such 
otfnflicting  exercises  of  the  tame  power  would 
not  be  well  calculated  to  preserve  reapect 
abroad  or  union  at  home.  In  timet  of  high  ex- 
citement, nothing  but  mischief  oonld  grow  ont 
of  It. 

Nor  do  we  peroelve  any  advantage  that  eonld 
arise  to  the  States  at  any  Uum  from  the  poa- 
titiiim  of  this  power.  It  It,  as  we  have  al- 
ready said,  in  no  degree  eonnected  with  their 
police  powers;  and  tney  can,  undoubtedly,  re- 
move from  thdr  territory  every  description  of 
~  I  who,  in  the  judgment  of  the  Legii 


dar  line  whleh  separates  the  Canadat  from  the 
United  States,  the  facility  of  escape  Into  an- 
other jurisdiction  is  a  temptation  to  crime,  and 
tiuit  an  arrangement  between  the  authorities 
»f  the  pravioe*  and  the  Statea  which  adjoin 
•M 


them,  tor  the  nmtual  delivery  of  offenders, 
would  be  advantageous  to  both.  If  such  an  ar- 
rangement is  deemed  desirable,  the  foresl^t  of 
the  framers  of  the  Comitltution  liave  provided 
the  way  for  doing  it,  without  intcrfenng  with 
the  powers  of  foreign  intercourse  committed  to 
the  general  government,  or  endangering  the 
peace  of  the  Union-  Under  the  second  clause 
of  the  tenth  article  of  the  first  section  of  the 
Constitution,  any  State,  with  the  consent  of 
Congress,  may  enter  into  such  an  agreement 
with  the  Canadian  authorities.  The  agree- 
ment would,  in  that  event,  l>e  made  under  tjw 
supervision  of  the  United  Statea,  *and  l*K7t 
the  particular  offenses  defined  in  which  the 
power  waa  to  be  exercised,  and  the  nationsj 
character  of  the  persona  who  were  to  be  em- 
braced in  it,  at  well  as  the  proof  to  be  required 
to  justify  the  surrender.  The  peculiar  eom- 
dition  of  the  border  States  would  take  away 
all  just  cause  of  complaint  from  other  nationa, 
to  whom  the  same  eomity  was  not  extended; 
and  at  the  tame  time,  the  proper  legal  safe- 
guard* would  be  provided  for  the  protection  of 
citisens  of  othsr  States,  who  might  happen  to 
become  obnoxious  to  the  Canadian  authorities, 
and  be  demanded  as  offenders  against  its  lawa. 
'I'hef  would  not  be  left  to  the  unlimited  dia- 
cretion  of  the  Statea  in  which  they  may  hap- 
pen to  be  found,  when  the  demand  i*  made;  as 
mutt  l>e  the  case  if  the  power  In  question  1* 
possessed  by  Uie  States. 

Upon  the  whole,  therefore,  my  three  brotB- 
en  before  mentioned  and  myself,  after  the 
most  careful  and  deliberate  examination,  are 
of  opinion  that  the  power  to  surrender  fup- 
tires,  who,  having  committed  offenses  in  a 
foreign  country,  have  fled  to  this  for  shelter, 
belongs,  under  the  Constitution  of  the  United 
Statea,  exclusively  to  the  federal  government; 
and  that  the  authority  exercised  in  this  in- 
ttance  by  the  Governor  of  Vermont  it  repug- 
nant to  the  Constitution  of  the  United  Statea. 

It  is,  therefore,  our  opinion  that  the  judg- 
ment of  the  Supreme  Court  of  Vermont  oiuht 
to  be  reversed,  and  the  cause  remanded  to  that 
court;  and  that  it  be  certified  to  them,  with 
the  record,  as  the  opinion  of  this  oourt  that 
the  said  George  Uolmet  Is  entitled  to  hit  dis- 
charge under  the  babeat  corpus  issued  at  Ua 


In  the  division,  however,  which  hat  taken 
place  between  the  member*  of  tiie  court,  a  dif- 
ferent judgment  must  be  entered. 

Mr.  Justice  Thompson. 

Thia  case  comes  up  by  writ  of  error  from  the 
Supreme  Court  of  the  State  of  Vermont,  under 
the  2Gth  section  of  the  Judiciary  Act  of  IIVL 
The  proceedings  in  the  State  oourt  which  are 
brought  here  for  review,  have  been  already  to 
fully  ttated  that  it  ia  unnecessary  for  me  to  re- 
peat them.  It  ia  auffieient  for  me  to  stata, 
aimply,  tliat  these  proceeding*  are  founded 
upon  a  writ  of  habea*  corpus,  under  which 
George  Holme*  waa  brought  up  before  the  8a- 
preme  Court,  claiming  to  be  dlechargcd  from 
the  custody  of  the  shsriff,  when  he  waa  held 
under  a  warrant  from  the  Governor  of  Ver- 
mont, by  which  the  sheriff  was  eommanded  to 
arrest  the  laid  George  Holme*,  aa  a  fugitive 
from  justice,  from  th*  Province  of  Lower 
Canada,  he  having  been  thei*  indleted  for  the 
crime  of  murder. 

IfeMn  !«. 
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!■  the  namlnatloM  of  th!a  ease  I  ■ 


dlduj  Aot,  M  •■  to  oiTe  thli  eoort  Jurisdtctlon 
Uld  «athorit7  to  r«Tiew  the  proeaedingB  in  tbe 
Bnpnme  Court  of  Vermont.  I  do  not  intend  to 
examine  Uie  queetion  whether  the  proceeding! 
mpOB  »  h>beme  corptu  ie  "a  luit,"  within  the 
810*]  meaning  of  thie  *26th  eectioni  or 
whether  a  writ  of  error  wilt  lie  to  review  pro- 
wedinge  upon  a  habeai  eorpiu.  Althoush  the 
caae  npon  Iheee  points  ia  not  free  from  doubtB, 

J'et,  thinking  at  I  do,  that  tbii  court  hu  not 
ariedictioD  at  all  of  the  case,  these  pointe  are 
of  minor  importance. 

Id  the  caae  of  Crowell  t.  Bandall,  10  Peten, 
SSI,  thia  court  reviewed  all  the  caae*  which 
had  been  brought  before  it  under  the  26th  aee- 
tion,  when  the  queetion  of  jurisdiction  was 
brought  under  the  consideration  of  the  court, 
which  reriew  resulted  in  the  following  con- 
elnaion:  "That  H  hae  been  uniformly  held 
that  to  give  thia  eonrt  appellate  Jurisdiction, 
two  things  should  have  occurred,  and  be  ap- 
parent upon  the  record.  First,  that  some  one 
of  the  queStiona  stated  in  the  section  did  arise 
In  the  court  below.  And,  aecond,  that  a  da- 
eiaion  was  actually  made  known  by  the  same 
court,  in  the  raanner  required  bj  the  see- 
tlon.  If  both  these  do  not  appear  on 
iha  record,  the  appellate  Juried  lotion 
fella.  That  it  la  not  auffloient  to  ahow  that 
■och  question  might  have  occurred,  or  anch  de- 
«iaion  might  have  been  made  In  tiie  court  be- 
Koiv.  It  muat  be  demonstrable  that  thev  did 
•aiat,  and  were  made.  That  it  la  not  India- 
Mnaable  that  it  ahould  appear  on  the  record, 
in  totidem  verbis,  or  by  direct  and  poaitive 
■tmtement,  that  the  question  was  made  and  the 
deeiaion  given  by  the  court  below  on  the  very 
point.  But,  that  it  is  aufflcient,  if  It  i*  clear 
from  the  facta  stated,  by  just  and  necessary  in- 
farance,  that  the  qneation  was  made;  and  that 
the  court  below  must,  in  order  to  have  arrived 
■t  the  judgment  pronounced  by  It,  have 


a  applicable  'to  the  ease,  unless  it 
ie  further  shown  on  the  record  that  it  did  ariae 
and    waa    applied   by   the   State   court   to   the 

According  to  this  construction  of  the  law, 
!t  is  clear  that  some  one  of  the  casaa  put  in 
this  aection  of  the  act  did  in  point  of  fact  ariae, 
and  was  in  point  of  fact  decided  upon  in  the 
State  court. 

Let  us  teat  the  caae  now  before  ua  by  these 
rulea.  Thia  record  doee  not  in  any  manner 
whatever  point  to  the  authoritv  under  which 
the  Governor  of  Vermont  claimed  to  have  acted. 
Nor  ia  there  any  treaty,  or  law  of  the  United 
Ettatea,  or  any  particular  part  of  the  Const!- 
tothn  allnded  to  In  the  record,  with  which  the 
power  exercised  by  the  governor  ia  brought  in 
eonflict  or  decided  against.  In  all  the  eases 
beratofore  brought  up  under  this  provision  in 
tht  Jndldary  Act,  the  record  puts  the  procced- 
tnga  ta  the  State  court  upon  some  specifle  law 
or  autbority  under  which  the  court  professed  to 
«et,  and  wnieh  enabled  thia  court  to  examine 
meh  claim  on  the  part  of  the  State  court,  and 
Co  see  whether  It  tell  within  the  revising  power 
•/  thh  eamt.     But  aj  the  proceeduin  in  tlds 


caae  b  the  Btate  eoorta  da  not  point  to  tba 
authority  under  which  the  governor  claimed  to 
have  acted,  we  are  left  to  mera  conjecture  upon 
that  point.  As  the  caae  atanda  upon  this 
record,  it  la  a  mere  exerdae  of  power  by  tba 
governor,  in  arreating  George  Holmes  for  tha 
purpose  *of  delivering  him  over  to  aome  (*B81 
person  in  Canada,  authorised  to  receive  him. 
This  record  does  not  show  any  demand,  or  even 
re^ueat  by  any  authority  in  Canada,  to  have 
this  done.  Erom  anything  that  appears  on 
thia  record,  it  waa  a  self-moved  action  on  the 
part  of  the  governor,  imder  a  sense  of  justice ; 
that  aa  he  waa  charged  with  the  crime  of  mur- 
der in  Canada,  and  muat  be  punished  there,  it 
anywhere,  he  aaw  St  to  arreat  him  and  send 
him  there.  Nothing  appeara  on  tha  reoord.  In 
any  manner  whatever,  warranting  the  con- 
clusion that  the  Btate  of  Vermont  had  author- 
ized the  governor  to  exerdae  such  power,  or 
that  any  arrangement  bad  been  made  between 
the  State  and  the  government  of  Canada  upon 
this  aubjecL  And  admitting  thia  to  have  been 
an  arbitrary  exercise  of  power,  without  even 
the  color  of  authority;  It  does  not  reat  with 
this  court  to  control  or  correct  the  exercise  of 
such  power,  unless  tha  ease  ia  brou^t  within 
aome  one  of  the  three  elasaea  of  casea  apeoifled 
in  the  act  of  Congreaa. 
There  ia  certainly  no  general  power  veated  Ib 


must  appear,  either  directly  or  by  i 
inference,  that  aome  one  of  theae  queaticma  did 
in  point  of  fact  ariae,  and  waa  decided  by  the 
oourt.    As  the  record  in  thia    ease   does    not 

Suit  to  any  treaty,  or  law,  or  any  part  of  the 
natitution  of  the  United  Statea,  or  authority 
embraced  by  it,  that  was  drawn  In  question,  or 
that  haa  been  violated  by  the  State  court.  It 
makes  it  neeesaary  to  examine  more  at  length 
the  aeverat  elasaea  of  cases  mentioned  in  this 
Zfith  section,  which  fall  under  the  revising 
power  of  this  court,  to  see  whether  this  casa 
can  be  brought  within  any  of  them.  This  aec- 
tion contains  three  specified  elassea.  The  flrat 
ia,  where  is  drawn  in  question  the  Talidity  of 
a  treaty,  or  atatute  of,  or  authority  exerclaed 
under,  tbe  United  Statea,  and  the  decialon  ia 
againat  their  validity.  Thia  record,  certainly, 
does  not  show  that  any  treaty  or  law  of  the 
United  States,  or  any  authority  exercised  under 
the  United  States,  was  drawn  in  question  at 
all ;  and,  of  eourae,  there  could  have  been  no 
decision  against  their  validity.  The  court  did 
not  profess  to  act  under,  or  againat  any  aueb 
source  of  authority.  The  next  daas  Is,  where 
is  drawn  In  question  the  validity  of  a  statute 
of,  or  an  authority  exerdaed  under  any  State, 
on  tbe  ground  of  their  being  repugnant  to  th« 
Constitution,  treaties,  or  laws  of  tbe  United 
States,  and  the  dedsion  la  in  favor  of  their  va- 
tidlty.  There  is  no  treaty  or  law  of  the  United 
Statea  drawn  In  question,  nor  was  there  any 
statute  of  Vermont  in  any  manner  under  the 
consideration  of  the  court,  or  any  decision  upon 
the  validity  of  a  atatute  of  that  SUte.  The 
record  does  not  furnish  the  allghtest  evidence 
that  tbe  State  of  Vermont  had  ever  paaaed  any 
law  on  the  subject;  and  to  draw  the  conduaion 
from  the  mere  fact  of  surrender  by  the  eov- 
emor,  that  the  lawa  of  the  Stat*  tiaA  viS^nt 
ieed  It,  la  certa>n\7  \wM»%  */»  !»««*.>*.«%  ^ 
apparent  oa  tt»  tewHi.  -w^ii^  ^^  *«*^  ™^ 
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uld  fluuiot  b«  dona.  If,  tberefore,  tlw  pr«Mnt 
«u«  f»lb  it  rU  wttblD  tbia  cImb,  It  muBt  be 
becmuM  it  wks  the  AxercUe  ol  kn  Kuthoritj  ra- 
BS2*]  pugnant  to  the  Constitution  *of  the 
United  Statu.  And  th«n  the  question  urisM, 
what  part  of  the  Constitution  bsis  been  Tiolat- 
ed,  DT  ii  In  contlict  with  the  powei  exercised  in 
thi«  case.  The  argument  at  the  bar  did  not 
point  to  anj  speeine  proTision  ia  the  Constitu- 
tion that  haa  been  Tiolated,  except  the  fifth 
amendment ;  which  dec]arei  that  no  person  shall 
be  deprived  of  life,  llbertT,  or  propertf,  without 
due  process  of  law.  It  li  nnneoeasary  to  stop 
to  inquire  whether  this  case  falls  within  that 

firoviiion,  if  it  would  be  brought  to  bear  upon 
t)  for  this  court  has  decided  that  none  of 
these  amendments  apply  to  the  States,  but  are 
limitatlone  upon  the  power*  of  the  general 
govenunent.  7  Peters,  Z47.  The  argument  has 
raat«d  principally  upon  the  theor;  of  our  dot- 
enunent,  in  relation  to  the  treaty- mating 
power,  and  the  organ  for  conducting  foreign 
Intercourse.  There  is  certainlT  no  specifle  pro- 
Tision in  the  ConatitutioD  on  the  lubjeet  of  sur- 
rendering fugitives  from  justice  from  a  foreign 
oountrjrlf  demanded;  and  we  are  left  at  large 
to  eonjectnre  upon  various  parts  of  the  Consti- 
tution, to  eee  If  we  can  find  that  such  power  is 
by  fair  and  necessary  Implication  embraced 
within  the  Constitution:  I  mean,  whether  sny 
■nch  obligation  is  imposed  upon  any  depart- 
ment of  our  government  by  the  Constitution, 
to  surrender  to  a  foreign  government  a  fugitive 
from  justice.  For  unless  there  is  such  a  power 
vested  somewher*,  it  is  difficult  to  perceive 
bow  the  Governor  of  Vermont  has  violated  any 
authority  given  by  the  Constitution  to  the 
pneral  government.    If  such  a  power  or  obli- 

gtlott,  in  the  absence  of  any  treaty  or  law  of 
ngress  on  the  subjeot,  rests  anywhere,  I 
■hould  not  be  diipoaed  to  question  its  being 
vested  in  the  President  of  the  United  SUtes. 
It  is  a  power  essentially  national  in  its  char- 
acter, and  required  to  be  csirried  into  execution 
by  intercourse  with  a  foreign  government ;  and 
there  ia  a  fitness  and  propriety  of  this  being 
done  througb  the  executive  department  of  the 
government  which  is  intrusted  with  authority 
to  carry  on  our  foreign  intercourse.  I  do  not 
mean  to  enter  at  large  into  the  question  of  sur- 
rendering to  foreign  governments  fugitives 
from  Justice.  Whatever  that  power,  or  duty,  or 
obligation  may  b^  it  is,  in  my  judgment,  not 
witlun  the  authority  of  this  court  to  regulate 
or  control  its  exercise.  In  order  to  give  such 
power  to  this  court,  when  the  surrender  has 
been  made  under  authority  of  a  State,  it  must 
appear  to  be  repugnant  to  the  Constitution,  or 
an  existing  law  or  treaty  of  the  United  States. 
And  unless  the  President  of  the  United  States 
ia,  under  the  Constitution,    vested    with    such 

Cir,  it  aziita  nowhere;  there  being  no 
ty  or  law  on  the  subject.  And  it  appears 
to  me  Indispensably  necessair,  in  order  to 
maintain  the  jurisdiction  of  this  court  In  the 
present  ease,  to  show  that  the  President  is 
vested  with  such  power  under  the  Constitution. 
TUi  record  shows  that  such  power  or  authority 
has  beea  expressly  disclaimed  by  the  President, 
<m  an  application  by  the  Qovemor  of  Vermont, 
in  the  year  1825.  The  SecreUry  of  StaU,  in 
answer  to  the  letter  of  the  Governor  of  Ver- 
mont im  that  subjeol»  aafai    1  am  inatnieted 


by  the  President  to  expreaa  his  regret  to  yoor 
ExceUency,  that  the  request  of  the  actbu 
Governor  of  Canada  cannot  be  complied  witE 
'under  any  authority  now  vested  in  the  I'ftSS 
executive  government  of  the  United  Slatea; 
the  stipulation  between  this  and  the  British 
government  for  the  mutual  delivery  over  of 
luritives  from  justice  being  no  longer  in  force, 
and  the  renewi^  of  it  by  treaty  being  at  this 
time  a  subject  of  negotiation  between  the  two 
govemments."  Here,  then,  is  a  direct  denial 
by  the  President  of  the  exielence  of  such  a 
power  in  the  executive,  in  the  absence  of  amy 
treaty  on  the  subject.  And  such  has  been  the 
settled  and  uniform  course  of  the  executiTe 
government  of  the  United  States  upon  this 
subject,  since  the  expiration  of  our  treaty  witb 
RngiaiMi  And  If  this  be  so,  it  may  be  em- 
phatically asked,  what  power  in  the  general 
goremment  comes  in  conflict  with  the  power 
exercised  by  the  Governor  of  VermontI  In 
order  to  maintain  the  jurisdiction  of  this  court 
in  the  present  case,  it  must  be  assumed  that 
(he  President  has,  under  and  by  virtue  of  tha 
Constitution,  in  the  absence  of  any  treaty  on 
the  subject,  authority  to  surrender  fugitives 
justice  to  a  foreign  government ;  other- 
it  cannot  be  said  that  the  Governor  of 
Vermont  has  violated  the  Constitution  of  the 
United  States.  If  any  such  power  la  to  bo 
given  to  the  President  by  treaty,  it  is  not 
merely  to  regulate  the  mode  and  manner  of 
exercising  an  existing  power  but  must  be  a 
treaty  creating  the  power,  and  founded  u^n 
the  mere  comity  of  nations,  and  not  resting 
upon  any  obligation,  the  performance  of  which 
k  foreign  nation  has  a  right  to  demand  of  our 

Kvemment.  This  power  to  surrender  fugitivea 
im  Justice  to  a  foreign  government  has  ita 
foundation,  its  very  life  and  being,  in  a  treaty 
to  be  made  between  the  United  States  and  audi 
foreign  government;  and  Is  not,  by  the  Consti- 
tution, vested  in  any  department  of  our  gov- 
ernment, without  a  treaty.  The  power,  there- 
fore, exercised  by  the  Qovemor  of  Vermont,  can 
at  most  be  only  repugnant  to  a  dormant  |M>wer, 
resting  entirely  upon  comity  and  reciprocity,  to 
be  established  by  treaty  i  and  which  may,  by 
possibility,  be  brought  into  action  at  somo 
future  day,  through  the  instrumentality  of 
such  a  treaty.  Tlus,  in  my  judgment,  it  too 
remote  and  contingent  to  fall  under  the  pro- 
tecting authority  of  this  court,  under  the  Beth 
section  of  tha  Judiciary  Act. 

The    remaining  claaa   of   caaes    embraoed    la 


f  a  treaty  or  atatute  of,  or  com 


nh^ 


under,  the  United  States,  and  the  deeiaion  ia 


der  such  clause  of  the  skid  Constitution,  treaty, 
statute,  or  oommission. 

This  class  points  to  some  particular  elansa 
In  the  Conatitution,  or  of  a  treaty,  or  statute, 
or  commiasion,  held  under  the  United  States; 
by  which  a  right,  title,  privilege,  or  exemption 
ia  claimed,  s^d  the  decision  is  against  snch 
claim.  It  may  be  again  observed  that  no 
treaty  or  law  was  drawn  in  queation.  Nor  was 
any  particular  clause  in  the  Constitution,  con- 
ferring any  privilege  or  exemption,  in  any 
manner  whatever  aUuded  to  la  the  record,  or 
P«Mn  14. 
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BS4*]  to  DftTe  been  drawn  In  queati 
cept,  perhftpB,  the  fifth  Kmeiidment,  which,  «• 
H  bit*  been  alreadj  ahown,  doM  not  applj  to 
th«  Btatei,  whatever  wrj  be  its  conetructian. 
Nor  eu  the  prohibltfon  to  the  SUtei  to  eater 
into  ut;  traitr,  alliance,  or  confederacr,  or 
into  anj  agreemeiit  or  compact,  with  another 
State,  or  inth  a  foreign  power,  be  eoniidered 
u  drawn  in  queatlon  or  Tlolated.  There  ii 
■othing  in  tlila  record  to  warrant  an  Inference 
that  Ue  State  of  Vermont  liad  aver  entered 
Into  anT  agreement  or  compact  with  Canada, 
in  relation  to  the  earrender  of  fugitive*  from 
jnatiee.  Tlie  Governor  of  Vermont  does  not 
profese  to  act  under  any  Buch  agreement;  and 
it  i*  inconceivable,  if  any  eziat^,  whj  no  a1- 
luaion  whatever  ii  made  to  H  In  hia  warrant, 
or  in  tlie  proceeding!  before  the  ooort.  The 
record,  in  mj  Judgment,  doM  not  fnniih  the 
kait  evidence  JuitifTing  a  concluaion  that  an; 
treaty,  compact,  or  agreement  of  any  deeerip- 
tion,  had  been  entered  into  between  the  State 
of  Vermont  and  Canada  on  the  anbject  of  aur- 
randering  fugitive*  from  juaticej  and  the  eaae 
now  before  the  court  ia  the  only  one,  from  any- 
thing appearing  on  the  record,  whera  it  lia* 
ever  been  attempted.  And  to  eonatrue  thla 
■ingle  iaolated  eaae,  and  that,  too,  by  the 
(ovemor  alone,  vritfaout  any  evidence  of  hia 
acting  nnder  the  autiiority  of  any  atatuta  of 
Ute  State  on  the  aubjeet,  to  be  an  entering  into 


Molemn  compact  or  aareeneBt  between  the 
ttate  of  Vermont  and  a  foreian  p 
Uon    of  the  article  of  the  Conatitntion  which 


B  power,  in  viola- 


profaibita  a  State  from  ontering  into  any  com' 
pmct  or  agreement  with  a  foreign  power,  i*  a 
eonatruetion  to  which  I  cannot  yield  my  con- 

I  am  not,  therefore,  able  to  diaeover  how  any 
question  could  have  arisen,  and  l>een  decided  in 
€he  Supreme  Court  of  Vermont,  coming  within 
^ha  appellate  power  of  this  conrt.  Thu  power 
tm  not  only  afflnnatively  declared  and  pointed 
Xo  certain  epecifled  caaea;  bnt  there  la  an  ez- 
presB  denial  of  the  authority  of  thia  conrt  to 
go  beyond  auch  apedfle  questiona.  The  act  de- 
«lKrea  that  no  other  error  ahall  be  aaiigned  or 
Tegarded  aa  a  gronnd  of  reversal  than  auch  aa 
sppeara  on  the  face  of  the  record,  and  immedi- 
ately resHcts  the  before -mentioned  queationa 
of  the  validity  or  eonatruetion  of  the  Conatitn- 
tion, treatiea,  atatutea,  commiaalon,  or  author- 
ity in  dispute. 

And  it  appear*  to  ma  to  be  a  very  itrong  and 
cogent  objection  to  talcing  juriadictlon  in  thia 
eaae,  that  a  reverial  of  the  judgment  vrill  be 
•ntirely  unavailing  unleaa  the  Supreme  Court 
«f  Vermont  ahall  voluntarily  diaeharge  the 
wlaoner.  It  ia  certainly  not  In  the  power  of 
thla  conrt  to  enforce  ita  judgment.  If  the 
jnriadletion  of  this  court  waa  clearly  and 
plainly  giTen,  it  might  not  be  a  aatlsfactory 
aaawer,  uat  It  could  not  execute  ita  judgment. 
Bat  where  the  authority  of  thia  court  dependa 
npon  a  doubtful  oonatructlon  of  Ita  appellate 
power,  it  fumishea  a  pcnnasive  reason  against 
■pplybig  the  power  to  a  eaae  which  may  result 
In  a  nugatory  and  fruitleaa  judgment.  It  is 
not  to  be  preaumed  that  Congrea*  would  vest 
in  tUa  court  a  power  to  judge,  and  decide,  and 
withhold  from  ft  the  authority  to  execute  such 
fndgmant.  B  would  b«  of  no  benaUt  to  the 
10  Z^  ed. 


party,  and  would  ba  placing  the  sourt  in  no 
very  enviable  'aituation.  U  the  pro-  [*686 
ceedinga  on  a  habeas  corpus  is  a  suit  with- 
in the  meaning  of  of  the  Judiciary  Act,  an 
execution  of  the  Judgment  la  the  fruit  and  end 
of  the  anlt,  and  is  very  aptly  ealled  the  end  of 
the  law.  And  the  provialona  contained  in  thia 
SGth  aection  of  the  Judiciary  Act  show  very 
aatisfactorily.   In   my   judgment,   that   the    i~ 


not  execute  Ita  judgment.  The  act  declsres 
that  the  writ  of  error  ahall  have  the  same  eSect 
as  if  the  judgment  or  decree  complained  of  liad 
been  rendered  or  paaaed  in  a  circuit  court.  And 
the  proceedinga  upon  the  reversal  ahall  also  ba 
the  same,  except  that  the  Supreme  Court,  in- 
stead of  remanding  the  cauae  for  a  final  de- 
cision, aa  before  provided,  may  at  their  dia- 
cretion,  if  the  cause  shall  have  been  once  re- 
manded before,  proceed  to  a  final  decision  of 
the  same,  and  award  execution.  Thla  looka  to 
a  case  where  the  State  court  refuaea  to  execute 
the  Judgment  of  thia  court.  No  aoeh  pro- 
vision ia  made  or  allowed,  when  the  writ  of 
error  is  to  a  circuit  court  of  the  United  Statea. 
In  auch  case,  the  Judiciary  Act  declares  that 
the  Supreme  Court  ahall  not  isaue  execution  in 
eauaea  that  are  removed  before  them  by  write 
of  error,  but  shall  send  a  special  mandate  to 
the  Circuit  Court  to  award  execution  thereon. 
And  what  ia  the  reaaon  for  thia  different  mode 
of  executing  tlie  judgment  of  thia  court  I  It  ia 
because  this  court  can  coerce  the  circuit  courts 
to  execute  the  mandate.  The  Judiciary  Act 
gives  to  the  Supreme  Court  the  power  to  laaua 
write  of  mandamuB,  In  caaea  warranted  by  the 
principles  and  uaagea  of  law,  to  any  courta  ap- 
pointed or  peraona  holding  office  under  the  au- 
thority of  the  United  Statea:  and  that  the 
courts  of  the  United  States  ahall  have  power 
to  iasue  writs  of  scire  facias,  habeas  eorpna, 
and  ail  other  write  not  apeclally  provided  for 
by  atatute,  which  may  be  necessary  for  the 
exercise  of  their  respective  iurisdictiona,  and 
agreeable  to  the  principlea  and  uaagea  of  law. 

But  no  auch  coercive  power  ia  given  over  a 
State  court;  and  hence  the  necessity  of  author- 
idng  this  court  to  execute  its  own  judgment. 
If  the  Supreme  Court  of  Vermont  shall  refnaa 
to  exeente  the  judgment  of  this  eourt,  requir- 
ing the  diaeharge  of  the  prisoner  Holmes,  can 
this  court  In  any  way  enforoe  ita  judgment  1 
If  it  can  be  done  at  aU,  it  must  be  by  sending 
a  habeas  corpua  to  the  sheriff  or  jailer  haring 
the  custody  of  the  prisoner,  to  bring  him  here 
to  be  discharged.  And  if  that  olBeer  ahall  re- 
turn that  he  holds  him  under  a  commitment  of 
the  Supreme  Court  of  Vermont,  what  can  this 
court  doT  We  must  remand  him.  And  there 
euda  OUT  jurisdiction. 

The  Judiciary  Act  authorixea  this  court  to 
issue  write  of  habeaa  corpus,  and  all  other 
writa  not  apedaU;  providMl  for  by  atatuta, 
which  may  be  neceasary  for  the  exercise  of 
their  respective  juriadlctlona,  and  agreeable  to 
the  principlea  and  uaagea  of  law;  with  a  pro- 
viso, however,  thst  writa  of  habeaa  corpua  snail 
in  no  case  extend  to  priaonera  in  iail,  unleM 
where  they  are  in  custody  under  or  by  color  of 
the  authority  of  the  United  SUtes.  or  are 
committed  'for  trial  before  some  court  (^*S8« 
of  the  aamc,  «■  vn  vkmmx^  Sa  \m  \n(Ku6!h> 
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fnta  Mart  to  teHtifj.  8«a.  14.  The  power, 
therefore,  of  this  court  to  execute  It*  judgment 
U  expreaRlj  taken  away,  and  the  prisoner  ob- 
tain* no  relief.  And  can  it  be  reasonably  aup- 
poeed,  that  Congreat  intended  by  thii  2fith 
•eetiou  of  the  Jwlieiarj  Act  to  embrace  ease* 
where  the  judgment  muit  be  a  dead  letter,  and 
at  moat  merely  adrlsory,  and  the  ezpreMii ' 


court  In  aucb  a  Keble  and  inefBdent  litnatioa. 
If  tbla  court  haa  the  power  to  meet  the 
exigency  of  the  caee  at  all,  why  not  epply  Kt 
once  the  appropriate  and  efBcient  remedy  by 
habaaa  corpua;  and  relieve  the  prisoner  from 
hia  111(^1  impriaonment  t  But  if  thii  power  is 
denied  to  the  court,  can  it  be  that  the  act  of 
Congreae  hai  clothed  ua  only  with  the  naked 
authority  to  advise  the  Supreme  Court  of  Ver- 
mont to  discharge  the  prisoner  I  I  think  not. 
And  that  it  is,  therefore,  a  case  not  embraced 
under  the  26th  section  of  the  Judiciary  Act, 
and  that  the  appellate  power  of  this  court  can- 
not reach  the  case. 
1ST.  Justice  Baldwin  delivered  an  opinion  to 


Hr.  Juatiee  Barbour. 

This  case  being  brought  before  ua  by  a  writ 
of  error,  not  from  a  Cinnilt  Court  of  the  Unit- 
ed States,  but  from  the  Supreme  Court  of  Ju- 
dicature of  Vermont,  we  have  no  jurisdiction 
over  it,  nnleas  It  oomea  within  some  one  of  the 
proviilons  of  the  2Gtb  Mctlon  of  the  Judiciary 
Act. 

The  class  of  caaes  described  in  that  section, 
within  which  it  ia  supposed  that  it  comes.  Is 
defined  In  the  following  terms:  "Or  where  Is 
drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  State,  on 
the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  ia  in  favor  of  such  their 
validity." 

Now,  the  record  does  not.  In  terms,  state  on 
what  ground  the  court  decided;  the  judgment 
mly  declares  that  the  cause  of  detention  and 
imprisonment,  that  is,  the  warrant  of  the  Gov- 
ernor of  Vermont,  Is  ^ood  and  sufHcient  in  law. 
It  mnat,  then,  according  to  the  decision  of  this 
court,  appear,  by  dear  and  necessary  intend- 
ment, that  the  question  of  the  repugnancy  of 
the  authority  exercised,  either  to  the  Constitu- 
tion, or  treaties,  or  laws  of  the  United  States, 
must  have  been  raised,  and  must  have  been  de- 
eided,  In  order  to  have  induced  the  judgment. 

As  there  is  neither  any  treaty  nor  law,  hav- 
ing relation  to  the  case,  the  single  Inquiry  is 
whether  there  is  any  provision  of  the  Constitu- 
tiOD  to  which  the  authority  in  question  is  re- 
BS7*]  piwnaut;  because,  If  'there  be  not, 
then  it  will  follow  that  there  is  no  ground  for 
the  clear  and  necessary  intendment,  or  for  any 
intendment  that   such    matter   was    drawn    hi 

Sueation,  and  decided  by  the  court  below;  aa 
I  absolutely  necessary  to  give  this  court  Juris- 
diction over  a  case  brought  here  from  a  State 

I  proeeed,  then,  to  examine  the  question 
«0I 


whether  the  Oonstitntlon  eontdns  any  such 
proviaion. 

The  only  clause  of  that  instrument,  upon  the 
subject  of  the  surrender  of  fugitives  from  jus- 
tice, is  found  in  the  second  section  of  the  fourth 
article,  and  Is  in  these  words:  "A  person 
charged  In  any  State,  with  treason,  felony,  and 
other  crime,  who  shall  flee  from  Justice,  and 
be  found  in  another  State,  shall,  on  demand  of 
the  executive  authority  of  the  State  from 
which  he  Bed,  be  delivered  up,  to  be  removed  to 
the  State  having  jurisdiction  of  the  crime." 

This  provision,  by  the  obvious  Import  of  Ita 
terms,  haa  no  relation  whatsoever  to  foreign 
nations,  bnt  is  oonflned  In  its  operation  to  ue 
SUtas  of  the  Union. 

Nor,  indeed,  should  we  have  expected  to  have 
found  In  such  an  instrument  any  provision  up* 
on  the  subject,  except  in  relation  to  the  States 
themselves.  It  ia  a  compact  of  government  be- 
tween the  States,  for  themselves,  and  not  for 
otfaersi  it  conalata,  therefore,  of  a  deeiniatiou 
of  the  powers  granted;  the  divialon  of  those 
powers  amongst  the  departments  which  it  cre- 
ated, and  of  such  reciprocal  stipulations, 
limitations,  and  reservationa  as  the  Statea 
thought  proper  to  make.  But  It  was  no  part 
of  the  purpose  of  its  framera  to  dellne  the 
dntiea  or  obligations  of  the  States,  thus  united, 
to  foreign  nations,  or  to  prescribe  the  mode  of 
their  fulflllment. 

There  Is  no  other  clsuse  of  the  Constitution 
which,  in  terms,  has  even  the  remotest  allusion 
to  the  surrender  of  fugitives  from  Justice. 

Before  I  proceed  to  examine  the  varioun  pro- 
visiona  In  the  text  of  the  Constitution  whi^ 
hare  been  relied  upon  as  bearing  upon  tbe 
question,  I  will  take  notice  of  an  argument 
urged  at  the  bar,  as  being  founded  upon  the 
fifth  amendment  to  that  instrument. 

It  was  aaid  that  the  authority  exerciaed  hi 
thii  ease  was  in  violation  of  that  part  of  the 
fifth  amendment  which  declares  "that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law."  This  argu- 
ment is  at  once  met  and  repelled  by  the  deci- 
sion of  this  court  in  the  case  of  Barron  v.  Tlia 
Mayor  and  City  Council  of  Baltimore,  7  Peters, 
243,  in  which  this  court  decided  that  the 
amendments  to  the  Constitution  of  the  United 
States  did  not  apply  to  the  State  goveromentsi 
that  they  were  linutations  upon  tbe  power 
granted  in  the  instrument  itself,  and  not  upon 
the  power  of  distinct  governments,  framed  by 
different  persons,  and  for  different  purposee. 
To  which  I  will  add,  what  is  matter  of  history, 
that  so  far  from  the  States  which  insisted  upon 
these  amendments  contemplating  any  restraint 
or  limitation  by  them  on  their  own  powers,  the 
very  cause  which  gave  rise  to  them  waa  a 
strong  jealousy  on  their  part  of  tbe  power 
which  they  had  granted  in  the  Constitution. 
They,  therefore,  with  anxious  solicitude  en- 
...        ".ngg 
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guard    against    any    misconatruction. 


granted  powers,  which  might,  by  possibility,  be 
the  reault  of  the  generality  of  the  terms  In 
which   they   were   expressed.     But    it    Is    un- 


necessary to  dwell  longer  on  this  point,  beeauaa 
it  is  not  only  decided  in  the  esse  jurt  cited,  but 
it  is  also  declared  in  the  case  of  The  Lessee  of 
Uvingston  v.  Moore  et  a1.  (7  Peters,  681,  SfiB) 
to  be  settled  that  th«  amendmenta  of  the 
PMan  14. 
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Omutitutioii  of  the  UniUd  StatM  do  no  «zteDd 
to  tho  SUtM. 

I  now  retnn  to  tho  t«xt  of  the  Conatltntlon 
ttself.  It  wu  nid  fn  the  trgumeot  thkt  hj 
thkt  tnitniment  the  whole  foreign  inteKOtme 
of  the  country  wu  confided  to  the  federal  gov- 
•mment.  That  aa  between  foreign  nations  and 
th«  United  States,  the  individual  States  are  not 
fcoown.  That  thej  are  known  ddI^  In  their 
confederated  ohaTacter  as  the  United  States. 
That  the  question  at  to  the  surrender  of  fugi- 
tirea  from  justice,  being  a  national  one,  it  fol- 
lowa  aa  a  consequence  that  it  can  onlj  be  decid- 


■rmllf  propounded  may  bs  reduced  to  a 
uite  form;  that  we  may  have  some  standard  of 
practical  application  by  which  to  test  the  na- 
ture, character,  and  extent  of  this  power  orer 
foreign  interconrse,  and  Its  bearing  upon  the 
present  question,  it  becomes  necessary  to 
examine  the  profisiona  of  the  Constitution 
which  relate  to  it;  for  it  la  Just  that,  and  that 


tntion,  as  far  as  I  am  informed,  which  relate  to 
our  foreign  intercourse,  are:  1.  The  one  gives 
to  the  President,  with  the  advioe  and  consent  of 
the  Senate,  power  to  make  treaties,  and  to 
nominate,  and,  with  the  ad*iea  and  oonaent  of 
the  Senate,  to  appoint  ambasaadon.  other  pnb- 
lie  ministers,  and  eonsula.  2.  That  which  giTea 
to  the  President  alone,  power  to  receive  am- 
bassadors, and  other  oublie  ministers.  8.  That 
which  absolutely  prohibits  the  States  from 
enterins  into  ai^  treaty,  alliance,  or  con- 
federation; and,  lastly,  that  which  prohibits 
them,  without  the  consent  of  Oongreaa,  from 
entering  into  any  agreement  or  compact  with 
a  foreign  power,  'ntus  H  appears  that  the 
whole  power  of  foreign  intercourse  granted  to 
the  federal  government  consists  in  this,  that 
while  it  is  authorized,  through  the  President 
and  Senate,  to  make  treaties,  the  States  are 
prohibited  from  entering  into  any  treaty, 
Btfreement,  or  compact,  with  a  foreign  State. 
I^w,  there  is  nothing  in  the  reoord  to  show 
that  Vermont  has  vlolBted  this  prohibition  in 
the  Constitution,  because  it  does  not  appear 
that  that  State  has  entered  Into  any  treaty, 
agreement,  or  compact,  whatsoever,  with  any 
foreign  State. 

The  only  argument,  then,  which  can 
urged  to  prove  that  the  act  done  by  the  Gov- 
ernor of  Vermont  Is  a  violation  of  these  pro- 
visions of  the  Constitution,  must  be  this.  If  not 
In  form,  certainly  in  effect:  The  President 
and  Senate  have  power  to  main  treaties  with 
foreign  states,  bat  Vermont  has  ■nrrmdered  to 
BBt'j  a  foreign  state  *a  fugitive  from  justices 
who  was  within  her  jurisdiction;  therefore  Ver- 
mont has  violated  that  part  of  the  Constitution 
which  anthoriied  the  lYesident  and  Senate  to 
make  treatiea.  Ckn  such  a  conclusion  follow 
from  such  premlsesT  I  would  respeetfully  any, 
that  to  me  It  teems  to  be  a  non  seqnitnr.  I 
un  ready  t«  admit  that  the  President  and  Seq- 
ate  can  make  treaties,  which  are  not  tbem- 
aslvea  repugnant  to  the  Constitution.  I  further 
admit  that,  as  by  the  usages  of  nations,  as  well 
H I7  the  practice  of  the  United  States,  the  sur- 
dt  Ih  ed. 


render  of  fugitives  Is  deemed  to  be  a  proper 
BUbject  for  treaty;  therefore  it  is  competent  to 
them  to  make  treaties  in  relaUon  to  that  sub- 
ject. I  further  admit  that  if  a  treaty  had  been 
made  by  which  the  federal  government  had 
bound  lUelf  to  surrender  fugitives  to  a  foreign 
nation,  and  one  had  been  arrested  under  toe 


charged  aim  upon  habeas  corpus,  then  it  n  _ 
be  said  that  such  discharge  wss  repugnant  to 
the  treaty.  But  the  question  here  is,  not  wheth- 
er the  act  of  the  Qovemor  of  Vermont  is  re- 
pugnant to  a  treaty,  for  there  exists  none  in 
relation  to  the  subject;  but  the  question  is, 
whether  it  is  repugnant  to  the  Constitution,  be- 
cause, by  that  the  President  and  Senate  have 
power  to  make  treaties  for  the  surrender  of 
fugitives,  bat  which  power  they  have  not  aza- 

There  are  two  classes  of  provisions  In  the 
Constitution,  aa  to  which  this  question  may 

'ihe  first  la,  where  the  Constitution  operates, 
per  se,  by  its  own  intrinsic  energy.  In  cases  of 
this  class,  it  is  not  necessary  that  any  power 
should  be  exercised  hy  any  department  of  the 
federal  government,  to  bring  it  into  active 
operation.  The  Constltntion  &,  In  this  class  of 
its  prorisions,  a  perpetually  self-existing  Im- 
padlment  to  any  action  on  the  part  of  the 
States,  on  the  subjects  to  which  they  relate. 

Thus,  to  exemplify:  H  declares  that  no  State 
shall  pass  a  "^nll  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  eon- 
traeta."  Now,  If  a  State  were  to  pass  either  of 
the  kinds  of  law  which  are  thus  prohibited, 
such  a  State  law,  or  any  authority  exercised 
under  It,  would  necessarily  be  repugnant  to  the 
Conatltution.  The  thing  done  woiSd  be  in  di- 
rect opposition  to  the  supreme  law  of  the  land, 
which  nad  eommanded  that  It  should  not  be 
done.  This  olaas  of  cases,  where  there  la  an 
expreas  prohibition,  has  no  relation  whatever  to 
any  eonfilet  between  the  powers  granted  to 
the  federal  government,  and  those  reserved  to 
the  States.  Such  a  State  law  as  I  have  Just 
supposed,  wonld  be  equally  repugnant  to  the 
Constitution,  whether  tnere  was  or  was  not  any 
ir  nanted  to  the  federal  government  over 
subject  on  which  a  State  law  operated. 
This  class  embraces  also  certain  cases  in  wbldi 
a  power,  such  aa  had  been  previously  exerclaed 
by  the  States,  b  granted  to  the  federal  govern- 
ment, in  terms  which  Import  exclusion:  such, 
for  example,  as  the  power  granted  to  Conp'ess, 
of  exclusive  legislation  over  the  District  of  Co- 
lumbia. In  such  a  case,  It  haa  been  held  that 
although  there  is  no  express  prohibition  upon 
the  States,  yet  the  terms  of  the  grant,  by  nee- 
essary  constmctlon,  Imply  It;  beeauae  a  pro- 
vision that  'one  government  dial)  exer-  [*B*0 
else  exclusive  power,  is  tantamount  to  a  dec- 
laration that  no  other  shall;  for  if  any  other 
could,  it  would  cease  to  be  exclusive;  and  such 
a  declaration  Is  therefore  In  effect  a  prohibition. 
Here,  too,  then,  any  action  on  the  part  of  a 
State  npon  a  subject  thus  exclusively  grant«d 
to  the  federal  government,  would  be  repugnant 
to  the  ConstltutloD,  operating  by  its  owm  In- 
trinsic energy,  without  any  aetkni  by  the  fad- 
eral  govenunenti  because,  aa  to  such  cases,  the 
supreme  law  of  tfce  land  has  declared.  In  effeet, 


Burun  Coubt  or  thi  Uifira)  Statm. 


thkt  no  State  ■hall  mter  npoo  this  fleld  of 

The  aecond  cta*(  of  eonatitutloiuil  provliiont, 
M  to  which  this  queatlon  of  repugnancy  may 
ariie,  conaists  of  those  powers  granted  to  the 
federal  gOTcraitient,  which  the  States  previoua- 
I7  poasesMd;  where  there  la  nothing  in  the 
teniH  of  the  grant  which  Imports  exclusion, 
and  where  there  1*  no  wcpress  prohibition  upon 
the  SUtea. 

As  to  thli  dad  of  powera,  the  great  consti- 
tutional  problem  to  be  Mlved  la,  whether  any 
of  them  can  be  oonBtnied  aa  being  exclniiTe. 
If  theT  can,  then  the  necesuirj  consequence  i* 
that  tne  States  cannot  exerciie  them,  whether 
the  federal  government  ihall  or  ahall  not  think 
proper  to  execute  them.  If,  on  the  contrary, 
they  are  not  exclusive  but  concurrent,  then  the 
States  mar  rightfully  exercfee  them;  and  no 
question  of  repugnancy  can  ever  riae  whilst  the 
power  remain!  dormant  and  unexecuted  by 
the  federal  government.  Such  a  quest  i 
can  only  occur  when  the  actual  exercise 
such  a  power  by  the  States  comes  into  direct 
conSiet  with  the  actual  exercise  of  the  same 
power  bj  the  federal  government.  This 
charftcteriatic  of  concurrent  powers  la  Illustrat- 
ed by  the  familiar  example  of  the  power  of 
taxation.  Thus,  although  the  power  of  laying 
and  collecting  taxes  ia  speeiflcaliy  granted  to 
Congress,  yet  the  States,  as  we  all  know,  are  in 
the  habitual  exercise  of  the  same  power  over 
the  same  people,  and  the  same  objects  of  taxa- 
tion, and  at  the  same  time,  as  the  federal  gov- 
ernment; except  when  the  States  are  restrained 
by  an  express  prohibition  from  acting  on  par- 
ticular objects  1  that  ia,  from  laying  any  im- 
posts or  duties  on  imports  or  exports,  beyond 
what  may  b«  absolotely  necessary  for  execut- 
ing their  inspection  laws.  And  but  for  that 
prohibition,  I  doubt  not  but  that  the  States 
would  have  had  aa  much  power  to  lay  Imposts 
or  duties  on  imports  or  exports,  aa  to  Impose  • 
tax  on  any  other  subject  of  taxation. 

I  hold  the  following  proposition  to  be  mala- 
tainable:  That  wherever  a  power,  such  as  thi 
States  originally  possessed,  has  been  granted  to 
the  federal  government,  and  the  terms  of  the 
grant  do  not  Import  exclusion,  and  there  Is  no 
•zpreas  prohibition  upon  the  States,  and  the 
power  granted  to  the  federal  govamment  ia 
dormant  and  unexecuted;  there  tne  States  still 
retain  power  to  act  upon  the  subject.  And  I 
place  this  upon  the  ground  that  in  such  a  case 
the  question  of  repugnancy  cannot  occur,  until 
the  power  is  executed  by  the  federal  fjovem- 
ment.  It  is  not  repugnant  to  the  Constitution, 
because  there  is  not  in  that  instrument  either 
an  express  prohibition,  nor  that  which  ia  Im- 
plied by  necessary  construction  arising  from 
words  of  exclusion.  There  is,  therefore,  noth- 
BVl*]  Ing  In  the  Constitution  'itself,  operat- 
ing by  itself,  as  it  doe*  In  cases  of  express  pro- 
hioitlon  or  terms  of  exclusion,  to  which  the  ex- 
a  power  by  the  States  is  re]fDg- 


erclse  of  snch      ,  ,  „ 

nant,  or  with  which  it  is  utterly  Incompatible. 
It  is  not  repugnant  to  any  law  paased  or  treaty 
made  by  the  United  States,  bet^use 
sitiaa  In  terms  assumee  that  no  am 
been  passed  or  treaty  made. 
I  will  mdA,  In  support  of  this  view,  that  aa 


powen  granted  to  the  federal  governmenrt)  If 
we  were  to  apply  to  its  construction  the  maxlna 
so  well  founded  In  reason,  expressio  unius,  eat 
exclusio  alteriua,  it  would  seem  to  lead  to  tlM 
conclusion  that  all  the  powers  were  expressly 
prohibited  which  were  intended  to  be  prohibit- 
ed; unless  in  cases  of  such  necessary  and  ia- 
evitabte  construction  as  those  in  which  tiM 
power  Is  granted  in  terms  of  exclusion;  which, 
■■  I  have  said,  would  cease  to  be  exclusiva  If 
the  State*  could  still  exercise  them,  and  whtA 
therefore  present  a  case  of  absolute  Incompaii- 
bility. 

From  these  general  principles  I  now  pro- 
ceed to  the  examination  of  some  of  the  caaea  la 
this  court,  in  relation  to  this  question. 

In   Sturges  t.  Crowninshield,  3  Wheat.   122, 
there  is  a  good  deal  of  discussion  on  this  aub- 
ject.    In  page  IBS  of  that  case,  the  Chief  Jua> 
tice  says:  "These  powers  (he  is  speaking  of  the 
powers  granted  to  Congress)  proceed  not  fnua 
the  people  of  America,  but  from  the  peopla  of 
the  several  States;  and  remain  after  the  adop- 
tion of  the  Constitution  what  they  were  before, 
except  so  far  as  they  may  be  abridged  by  that 
instrument.     In  some  instances,  aa  in  "»«vt''g 
treaties,   we   And  an  express  prohibition;   and 
this  shows  the  sense  of  the  convention  to  hava 
baen  that  the  mere  grant  of  a  power  to  Coa* 
greaa  did  not  imply  a  prohibition  on  the  Stat«* 
to  exercise  the  same  power.    But  it  haa  nevtf 
been  supposed   that   this   ooncurrent   power  of 
iensiation  extended  to  ever;   possible  caae  ia 
which  Its  exercise  by  the  States  has  not  been 
expressly  prohibited.     The  confusion  resulting 
from  such  a  practice  would   be  endleai.     n* 
principle    laid   down   by   the   counsel    for  the 
plaintiff,  In  this  respect,  is  undoubtedlj|  oorreet. 
Whenever  the  terms  in  which  a  power  is  grant- 
ed to  Congress,  or  the  nature  of  the  power  n- 
quire   that   it   should   be  exercised   exclusivsly 
by  Congress,  the  subject  is  as  completely  takta 
from  the  State  legislatures  as  if  they  had  beaa 
expressly  forbidden  to  act  on  it."    After  thsss 
general  remarks,  he  propounds  this  qnaatioii: 
"Is  the  power  to  establish  uniform  laws  on  ths 
subject  of  bankruptcies,  throughout  the  United 
States,  of  this  description  t"     That   Is,  aa  a- 
plained    In   the    immediately    preceding  para- 
graph, one  where  the  terms  in  which  the  poww 
is  granted  to  Congress,  or  the  nature  of  tlw 
power,  required  that  it  should  be  axclosively 
exercised  by  Congress. 

After  much  other  reasoning  on  the  mibjett, 
ad,  amongst  other  difficulties,  stating  that  ri 
iscriminating  with  any  accuracy  between  in- 
solvent and  ^nkrupt  laws,  we  find  him  n*u| 
the  following  language:  "It  does  not  appisf 
'.o  be  a  violent  construction  of  the  Conatituttoa, 
'and  Is  certainly  a  oonvenient  one,  to  [*B>1 
consider  the  power  of  the  Statea  as  existing 
over  such  caaes  m  the  law*  of  the  Union  nwy 
not  reach.  But  be  this  as  it  may,  the  poww 
granted  to  Congress  may  be  exercised  or  di- 
dined,  aa  the  wisdom  of  that  body  shall  ds- 
cide.    If,  !■  th«  opinion  of  Congreaa,  nnitorw 


my  propo- 
h  law  haa 


'    established,  it  does  not  follow  that  partial  bn 

I   may  not  exist,  or  that  State  le^slatlon  tm  Ot 

tubject  must  ceaae.    It  Is  not  the  mera  niit- 

,     _       , ,  ._    .  toce  of  the  power,  but  its  exerrise,  which  Is  ia- 

(Ae  CoaKtitution  contains  several  express  probi-  eompatible  with  the  exercise  of  the  same  powv 
MUoDM  upon  tbe  States  from  tke  exerdac  ot\^3  Um  &U.tea.  U. ^a  luA.  lb«  tlriit  to  eataUUk 
#04  ^e«w«vv 
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tliM«  HBiform  km,  hat  thdr  kctniJ  satftbllah- 
DMnt,  wUoli  U  InconaUtent  with  tba  ptutUl 
•eta  of  the  Statu."  He  proceed!  to  tt.y  that 
tha  drcumHtance  of  Coogresa  haTins  paaaed  a 
bankrupt  law,  had  not  extinguUhed,  but  onlj 
■oapendMl  the  right  of  the  States.  That  tba 
repeal  of  the  buknipt  law  could  not  confer 
the  powEt  on  the  States,  but  that  it  remoTSd  a 
diaabilltf  to  iti  ezerciM  which  had  been  created 
by  tlie  act  of  Congreia. 

In  S  Wheat.  21,  Judge  Waehineton,  In  de- 
lirering  the  opinion  in  the  caae  ol  Houiton  t. 
Moore,  dittinctly  auerta  that  if  Congress  had 
declined  to  exerclM  the  power  of  organiiing, 
arming,  and  disciplining  toe  militia  of  the  sev- 
eral States,  it  would  have  been  competent  to 
the  State  governments  to  have  done  so  in  such 
manner  as  they  might  think  proper. 

In  Wilson  et  al.  v.  The  Black  Bird  Creek 
Uarah  Company,  2  Peters,  261,  2G2,  the  Legisla- 
ture of  Delaware  bad  passed  a  law  which 
■topped  a  navigable  creek.  In  the  argument  it 
was  contended  tliat  this  law  came  in  oouflict 
with  the  power  of  the  United  States  "to  regu- 
late oommerce  with  foreign  nations,  and  among 
the  several  States."  The  Chief  Justice,  in  an- 
swer to  this  argument,  said:  "If  Congress  had 
passed  any  act  which  bore  upon  the  ease,  the 
object  of  which  was  to  control  State  legisla- 
tiou  over  those  small  navigable  creeks  into 
which  the  tide  flows,  and  which  abound 
throughout  the  lower  country  of  the  middle- 
and  southern  States,  we  should  feel  not  much 
difflcnlty  in  saying  that  a  State  law,  coming 
in  conflict  with  such  act,  would  lie  void.  But 
Congress  has  passed  no  such  act.  The  re- 
pugnancy of  the  law  of  Delaware  to  the  Cou- 
■titution  is  placed  entirely  on  its  repugnancy 
to  tbe  power  to  regulate  commerce  with  foreign 
nations,  and  among  tbe  several  States;  a  power 
which  has  not  been  so  exercised  as  to  affect  the 
question."  Be  concluded  by  saying  that  the 
court  did  not  consider  tbe  law  in  question,  "un- 
der all  the  circumstances  of  the  case,  as  repug- 
nant to  the  power  to  regulate  commerce,  in  it* 
dormant  state,  or  as  being  in  conflict  with  any 
law  passed  on  tbe  subject." 

If,  then,  ft  be  true  that  it  is  not  the  mere  ex- 
iitenee  of  a  power,  but  its  exercise,  which  I*  in- 
compatible with  the  exercise  of  the  same  power 
b^  the  State;  and  that,  too,  where  the  power 

Sven  was  in  express  terms,  "to  establish  unl- 
rm  laws  on  the  subject  of  bankruptcies, 
throughout  the  United  States,"  the  term  "uni- 
form making  the  case  stronger  than  where  the 
grant  contains  no  sudi  terra;  and  if  It  be  also 
true  that  the  law  of  Delaware  was  not  repug- 
B9S*]  nant  to  'the  power  to  regulate  com- 
tu«rce,  in  its  dormant  state,  then  it  seems  to  me 
that  I  have  sufficient  grounds  for  the  proposi- 
tion which  I  have  laid  down. 


mi t ted  that  the  President  and  Senate  might 
make  a  treaty  for  tbe  surrender  of  fugitives 
from  justice,  but  they  have  not  done  so;  that 
power,  in  relation  to  this  subject,  is  In  a  dor- 
mant state;  the  power  exists,  but  has  not  been 
•xercisedi  without  the  exercise  of  that  power 
by  the  President  and  Senate,  the  federal  exe- 
cutive has  no  power  to  surrender  fu^tives  from 
justice.  This  was  the  aulhnritative  declara- 
tion of  onr  government  in  1791,  when  Hr.  Jat- 
>•  X*.  erf. 


fartoB,  then  Secratarr  of  Btata,  held  th* 
following  language:  "The  laws  of  the  United 
States,  Uke  those  of  England,  receive  every 
fugitive  (that  is,  as  he  had  just  said  before,  in 
the  same  communication  to  President  Wash- 
ington, the  most  atrocious  offenders  at  well  as 
tbe  most  innocent  victims),  and  no  authority 
has  been  given  to  our  executive  to  deliver  them 
up."  The  same  authoritative  declaratioa  was 
made  by  Mr.  Clay,  by  direction  of  President 
Adams,  In  Ihe  year  1S26,  in  answer  to  a  de- 
mand from  Canada;  and  the  reason  assigned 
was,  tbat  the  treaty  upon  that  subject  was  no 
longer  in  force. 

It  appears,  then,  that  there  is  no  treaty  en 
the  subject  of  surrendering  fugitives;  that 
without  sucb  treaty  the  federal  executive  has 
no  authority  to  surrender;  the  authority,  then, 
exercised  by  the  Governor  of  Vermont,  is  not 
repugnant  to  tbe  potver  of  making  treaties,  in 
its  dormant  state:  because,  in  the  language  of 
the  Chief  Justice,  before  cited,  it  is  not  the 
mere  existence  of  the  power,  but  its  exercise, 
which  is  Inoompatible  with  the  exercise  of  the 
same  power  by  tbe  States.  It  is  said  by  one  of 
the  judges,  in  delivering  hla  opinion  In  the  case 
of  Houston  V.  lloore,  that  tne  powers  of  the 
federal  government  are  exclusive  of  tbe  States, 
when  there  is  a  direct  repugnancy,  or  incom- 
patibility in  the  exercise  of  it  by  tbe  SUtes. 
It  is  not  said  whether  this  repugnancy  is  pro- 
duced by  the  mere  existence  of  the  power  in  the 
federal  government,  or  by  its  exercise.  But  he 
gives  as  examples  of  this  tbe  power  to  estab- 
lish a  uniform  rule  of  naturalisation,  for  which 
he  refera  to  Chirac  v.  Chirac,  2  Wheat.  26B,  26B, 
and  the  delegation  of  admiralty  and  maritime 
jurisdiction,  for  which  he  refers  to  I  Wheat. 
304,  337,  In  the  case  in  2  Wheat.,  the  Chief 
Justice  does  say,  "that  the  power  of  natural- 
ization Is  exclusively  in  Congress,  does  not 
seem  to  be,  and  certainly  ought  not  to  be  con- 
troverted." But  the  point  made,  and  which 
immediately  precedes  this  remark  was,  that  the 
law  of  Maryland,  according  to  which  the  party 
had  taken  the  oaths  of  citizenship,  had  been 
virtually  repealed  by  the  Couatitution  of  the 
United  State*  and  the  act  of  naturalization 
enacted  by  Congrees.  The  remark,  then,  was 
made  in  relation  to  a  power  which  had  been 
executed.  But  tbe  case  of  Sturgea  v.  Crownin- 
shield  waa  decided  after  that  of  Chirao  t. 
Chirac)  and  in  that  latter  caae,  it  waa  declared 
that  it  was  not  the  mere  existence,  but  the  ex- 
ercise of  the  power,  'which  is  incom-  [*B94 
patible  with  the  exercise  of  the  same  power  by 
the  States :  and  what  makes  this  principle 
especially  applicable  is,  that  the  power  of  es- 
tablishing a  system  of  naturalization,  and 
bankrupt  laws,  is  contained  in  tbe  same  clause, 
and  expressed,  identically,  in  the  same  terms. 
So  that  if  the  mere  existence  of  the  power  as  to 
bankruptcy,  without  Its  exercise,  does  not  pro- 
hibit the  States  from  acting  on  it;  by  like 
reason  the  mere  existence  of  tbe  power  as  to 
naturalization,  without  its  exercise,  does  not 
prohibit  them  from  acting  on  it. 

It  is  said  in  1  Wheat.  337,  arguendo,  by  the 
court;  for  it  vras  not  the  point  to  be  decided 
that  admiralty  and  maritime  jurisdiction  is  of 
exclusive  cognizance.  It  would  saem,  from  tha 
reasoning  of  tbe  court,  as  if  this  rested  wmu 
these  nounda*.  T^t  lh«  CmuAiv^.'Q.'Ctm  NnXm.- 


■M  SuPBuK  Ocnm  w  t 

permtiv»  on  OongreH  to  rest  *U  ths  Judicial 
power  of  the  United  States  in  tlie  oourto  of  the 
IJaitiBd  States;  that  the  judicial  power  wbji 
declared  to  extend  to  all  cases  of  admiralt;  ajid 


the  jurisdiction  was  made  exelualTe. 
also,  seems  to  be  the  principle  laid  down  in  1 
Kent's  Commentaries,  351,  where  the  author 
■ays;  "Whatever  admiraltjr  and  iparitime  ja- 
rlsdictioD  the  district  courts  possess,  would 
■eem  to  be  ezclusiTe;  for  the  Constitutioii  de- 
clares that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  and  the  Act  of  Con- 
gress of  178U,  says  "that  the  district  courts 
•hall  have  ezcluslTe,  original  cognizance  of  all 
elvil  causes  of  admiralty  and  marilime  juris- 
dit^ion."  It  seems  to  me,  then,  that  neither  of 
these  cases  Impugns  the  principles  which  I  hare 
laid  down. 

I  consider  it  wholly  irrelative  to  this  case  to 
Inquire  whether  the  authority  exercised  by  the 
Governor  of  Vermont  was,  or  was  not  justiSed 
by  the  Constitution  and  laws  of  that  State. 
Not  only  would  the  words  of  the  act  of  Con- 
gress, under  whioh  this  case  has  been  brought 
up,  dearly  require  this  construction,  but  this 
court  has  expressly  decided  the  t^estion,  in 
the  case  of  Jackson  v.  LAmphire,  3  Peters,  2B0, 
in  which  they  aay  that  this  court  has  no  au- 
thority, on  a  writ  of  error  from  a  State  court, 
to  declare  a  State  law  void  on  account  of  its 
collision  with  a  State  CooBtitution. 

Upon  these  grounds,  I  am  of  opinion  that 
this  case  does  not  come  within  the  provisions 
of  the  2Cith  section  of  the  Judiciary  Act;  and, 
eonsequently,  that  tbe  writ  of  error  ought  to 
be  dismissed  for  want  of  Jurisdiction. 

ISt.  Justice  Catron. 

To  distinguish  thij  cause  from  others  that 
often  arise  in  the  States  where  statutes  exist 
authorizing  the  arrest  of  fugitives  from  justice 
from  other  States  and  foreign  governments,  it 
becomes  necessary  to  ascertain  precisely  what 
the  ease  before  us  is. 

First,  it  must  be  recollected,  there  1*  Do  stat- 
ute In  Vermont  prohibiting  those  charged  with 
crimes  in  other  States,  or  foreign  countries, 
6S6*]  'from  coming  into  that  state,  or  au- 
thorizing their  apprehension  if  they  come  theret 
•o  we  understand  the  fact  to  be;  and  that  tbe 
authority  to  issue  the  warrant  of  arrest  in  this 
case  was  assumed  by  the  governor,  as  chief 
magistrate  and  representative  of  the  State, 

Holmes  had  been  guilty  of  no  crime  against 
the  laws  of  Vermont;  but  the  warrant  recites 
he  was  a  subject  of  the  Province  of  Lower 
Canada;  that  he  stood  indicted  for  the  crime  of 
murder  there;  and  that  it  was  fit  and  siipediont 
that  he  should  be  made  amenable  to  the  laws 
of  that  province  for  the  offense. 

The  sheriff.  In  his  return  to  the  writ  of 
habeas  corpus,  certifles  that  this  warrant  was 
the  sole  cause  of  detention  and  imprisonment. 

He  was  not  commanded  to  hold  Holmes  to 
answer  to  the  authorities  of  Vermont,  but 
ordered  forthwith  to  convey  and  deliver  liim 
to  William  Brown,  the  agent  of  Canada,  or  to 
■neh  person  or  persons,  as  by  the  laws  of  said 
province  should  be  authorized  to  receive  the 
same;  at  some  convenient  place  Ml  the  confines 
«Off 


of  the  State  and  the  Provtnee  of  Canada,  t« 
the  end  that  the  said  George  Holmes  might  b« 
thence  conveyed  to  the  District  of  Quebec,  and 
there  be  dealt  with  as  to  law  and  justice  appar- 

We  will  assume,  for  the  present,  and  for  the 
purposes  of  the  argument,  that  an  agreement 
to  surrender,  on  which  the  arrest  was  founded, 
existed  between  the  executive  chief  magistrate 
of  Vermont,  and  the  Queen  of  Great  Britaia; 
that  William  Brown  was  the  agent  of  Great 
Britain,  and  represented  that  kingdom;  that 
Governor  Jennison  represented  Vermont;  and 
that  the  arrest  was  made  in  part  execution  of 
such  previous  agreement. 

In  such  case,  I  admit,  the  act  would  have 
been  one  aa  of  nation  with  nation,  and  governed 
by  the  laws  of  nations;  that  the  agreement 
would  have  been  prohibited  by  the  Constitu- 
tion, and  tbe  arrest,  in  part  execution  of  it, 
void;  and  that  the  judgment  of  the  State  court 
in  favor  of  the  validity  of  the  arrest  should 
be  reversed. 

But  that  court  was  not  called  on  to  decide 
(taking  the  facts  assumed  to  exist],  nor  are  we 
permitted  to  determine,  in  this  case,  bow  far 
the  State  courts  and  magistrates  may  go  in 
dealing  with  fugitives  from  justice  coming 
within  their  limits,  when  executing  the  stat- 
ute* of  the  States.  No  such  question  has  been 
raised  at  the  bar,  nor  has  it  bren  considered  of 
by  the  bench. 

This  Is  the  substance  of  my  opinion  drawn 
up   at   length,  on  the  point  in  this  c 


upon  the  fact  that  an  agreement  to  arrest  and 
surrender  Holmes  had  been  made  between 
Vermont  and  Great  Britain,  before  the  an^it 
took  place;  and  that  it  was  made  injpart  exe- 


cution of  such  previous  agreement.  Neither  on 
the  argument  of  the  cause,  nor  at  any  time  pre- 
vious to  hearing  read  the  opinion  of  my  four 


brethren,  drawn  up  by  the  Chief  Justice,  and 
with  the  result  of  which  I  had  intended  to  con- 
cur, had  it  occurred  to  me  the  fact  was  doubt- 
ful. In  that  opinion,  'however,  it  is  [*69* 
declared  that  "Nothing  appears  that  a  demand 
was  made  by  Canada  of  Holmes;  and  we  do 
not  act  upon  tbe  supposition  such  a  demand 
was  made,  nor  consider  it  in  the  case."  Now, 
if  no  demand  was  made,  I  take  It  as  granted  no 
agreement  existed  between  Great  Britain  and 
Vermont  for  the  surrender  of  Holmes,  To  aa- 
suae  that  a  general  regulation  by  treaty,  or 
agreement,  existed  between  the  State  and  tbe 
foreign  kingdom  on  which  the  Governor's  war- 
rant founds  itself,  and  from  which  the  regula- 
tion must  be  inferred,  would  be  charging  the 
chief  magistrate  of  Vermont  with  a  palpable 
violation  of  the  Constitution  of  the  United 
States,  on  the  ground  that  he  assumed  the 
power  ef  foreign  Intercourae,  There  is  nothing 
in  the  noord  to  establish  such  a  conclusion; 
nor  can  It  be  assumed,  with  any  propriety,  od 
mere  conjecture.  It  is  manifest  to  my  mind, 
the  facts  stated  In  the  warrant  have  reference 
to  this  individual  case.  The  arrest  could,  there- 
fore, not  have  been  made  in  part  execution  of 
any  compact  or  agreement  between  tbe  State 
and  kingdom;  it  follows  a  Judgment  of  reveia- 
al  could  only  be  founded  on  the  intention  «f 
the  Governor  to  make  a  future  agreement,  at 
PMCM  14. 
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tha  time  Holmea  ilicraM  ba  inmndend  to 
Brotrn,  or  to  tome  aheiiff,  or  other  officer,  or 
agent  of  CkbwIk,  iMTins  Uwrol  anthoritj  to 
receive  the  prisoner.  Tne  intent,  we  are  not 
Knthorized  to  try;  we  only  h«ve  juriBdiction  to 
•XAmine  into  acta  done;  and  must  proceed,  if 
at  all,  on  some  past  violation  of  the  Constitu- 
tion of  the  Unlt«d  States,  suppoud  to  be  that 
clause  which  declares,  "^o  State  shall,  with- 
out the  consent  of  Congress,  enter  into  any 
agreement  or  compact  with  another  State,  or 
with  a  foreign  power." 

The  defendant,  Holmes,  is  yet  in  prisoi 
under  the  governor's  warrant  of  arrest;  no 
agreement  to  surrender  him  yet  exists,  and 
none  may  ever  be  made  with  Oreat  Britain;  the 
act  done  by  the  Eovernor  is  singly  that  of  Ver- 
mont, and,  therefore,  cannot  violate  the  recited 
clause  of  the  Constitution. 

All  my  brethren,  those  who  are  for  reversing 
the  judgment,  and  those  who  are  for  dismissing 
the  writ  of  error,  have  adopted,  and  are  acting 
on  the  supposition  that  no  demand  to  surrender 
Holmes  can  be  inferred  from  the  facts  redted 
in  the  warrant  of  the  governor,  and  that  the 
fact  is  considered  oat  of  the  case. 

After  much  consideration,  I  entertain  some 
doubts  whether  such  an  biferenee  could  be 
safely  made;  and  deem  it  due  to  the  opinion  of 
all  my  brethren,  on  the  finding  of  a  mere  fact 
in  so  delicate  a  matter,  to  concur  with  them  in 
the  conclusion  that  no  demand  was  made,  and 
that,  consequently,  no  agreement  existed;  and 
therefore  to  concnr  with  those  who  think  the 
writ  of  error  should  be  dismissed.  A  conse- 
quence inevitable  to  my  mind,  viewing  the  ease 
in  this  aspect. 

That  an  intent  to  surrender  Is  equivalent  to 
an  agreement  between  two  States,  and  there- 
fore the  arrest  in  violation  of  the  Constitution 
of  the  United  Ststcs,  is  a  doctrine  calculated  to 
alarm  the  whole  country. 
&t1*]  The  Constitution  equally  cuts  off  the 
power  of  the  States  to  agree  with  each  other, 
as  with  a  foreign  power;  yet,  it  is  notoriously 
true  that  for  the  fifty  years  of  our  existence 
under  the  Constitution,  the  States  have,  in  vir- 
tue of  their  own  statutes,  apprehended  fuzi- 
tivea  from  justice  from  other  States,  and  de- 
livered them  to  the  officers  of  the  State  where 
the  offense  was  committed;  and  this,  independ- 
ently of  the  fourth  article  and  second  section 
of  the  Constitution,  and  the  Act  of  Congress 
of  1793,  ch.  61,  which  provides  for  a  surreader 
on  the  demand  of  the  executive  of  one  Stats 
upon  that  of  another.  The  uniform  opinion 
heretofore  has  been  that  the  Btates,  on  the  for- 
mation of  the  Constitution,  bad  the  power  of 
airest  and  surrender  in  such  cases;  and  that 
ao  far  from  tskirg  it  away,  the  Constitution 
had  provided  for  its  exercise,  contrary  to  the 
will  of  a  State,  in  case  of  a  refusal;  thereby 
settling,  as  amongst  the  States,  the  contosted 
question,  whether  on  a  demand,  the  obliga- 
tion to  surrender  was  perfect  and  Imperative, 
or  whether  It  rested  on  comity,  and  was  discre- 

Af ter  having  had  written  out  for  me  the  very 

Norn. — The  reporter  bsa  Inserted  this  esse  to  the  i 
present  volams  of  reports,  allhonsb  no  decision  eo  ' 
the  gucstlDiis  presented  to  tbe  court  was  slven. 
Tbe  principles,  dlscnased  with  Brest  tbriltf  ^  tbs 
coonssl  for  tbs  plslntlB  la  enor,  ttai  Importance  o( 
10  li.  ed. 


able  argument  detiverad  before  this  court  for 
tbe  plaintiff  in  error,  and  after  having  bestowed 
much  reflection  on  this  subject,  and  writtot 
out  my  views  on  every  point  Involved,  as  the 
ssfest  mode  of  testing  of  their  accuracy;  I  have 
come  to  the  conclusion,  divided  as  the  court  is, 
that  it  Is  bettor  for  the  country  this  question 
should  for  the  present  remain  open. 

And  I  here  take  the  ocosslon  to  say  that  1 
hold  myself  free  and  uncommitted  bj  thlt  opin- 
ion, or  by  anything  occurring  in  this  cause,  to 
decide  in  future  cases  according  to  their  char- 
acter, and  the  conclusions  I  may  then  form. 

I  concur  that  a  proceeding  by  habeas  oorpua 
is  a  suit,  within  the  meaning  of  the  Judiciary 
Act,  see.  26;  and  that  a  refiual  to  discharge  a 
defendant  is  a  final  judgment  In  such  suit. 

1.  But  whether  a  writ  of  error  vrill  lie,  most 
depend,  in  ever^  case,  on  the  fact:  This  court 
only  has  jurisdiction  where  the  decision  tn  the 
State  court  has  drawn  in  question  the  validity 
of  a  treaty,  or  statuto  of,  or  an  authority  exar* 
dsed  under,  the  United  States,  and  the  dedsiOB 
is  against  their  validity. 

2.  Or,  where  Is  drawn  tn  question  the  valid- 
ity of  a  statuto  of,  or  an  authority  exercised 
under  any  Stato,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  etc,  of  the  Unit- 
ed 8tot«8,  and  the  decision  Is  In  favor  of  such, 
their  validity. 

S.  Or,  where  Is  drawn  in  question  the  eon- 
struction  of  any  clause  of  the  Constitution,  etft, 
and  the  decision  is  against  the  right  claimed 
under  such  clause. 

The  agreement  being  ont  of  the  case,  the  ar- 
rest, as  an  authority  exercised  under  the  State, 
and  the  decision  in  favor  of  its  validity,  could 
not  be  repugnant  to  the  Constitution;   ta  the 


the 


n,  more  than  one  prohibiting  agreement 
1  foreign  powers.  There  being  no  I'StS 
iment  in  the  ease,  certainly  none  of  tne  ex- 


that  the  decision  below  drew  fai  qnwtU 
construction  of  any  other  clause  of  the  Constt' 

tution,  more  than   one         

■with  "      '_ 

agreement  in  t£e  ease,  certainly 
elusive  powers  secured  to  tbe  general  govern- 
ment to  declare  war,  to  send  ambassatbrs,  to 
make  treaties,  or  to  regulate  commerce  with 
foreign  nations,  were  violated;  as  no  national 
intercourse  of  any  kind  was  had  bv  Vermont 
with  the  authorities  of  Great  Britau. 

Whether  the  arrest  violated  the  laws  of  Ver- 
mont, is  immaterial  to  this  court;  we  have  no 
power  nnder  the  20th  section  to  interfere,  and 
must  leave  partisa  injured  to  seek  redress  in 
the  Btato  courts. 

It  follows  from  the  nature  of  the  ease,  this 
court  has  no  jurisdiction  to  entertain  the  writ 
of  error;  which,  I  think,  should  be  dismissed. 

This  cause  came  on  to  be  heard  on  the  tran- 
ript  of  the  record  from  the  Supreme  Court  of 


the  qnesdon  Involved  Ii 

leamlns  and  kaowledn  o. .    ._     ..     _     . 

delivered  b;  the  Jastlees  of  the  court,  are  ol  the 
hlfhest  Interest.    Althousb  no  Judgment  wss  i  ' 
to  the  case,  it  win  ba  seen  that  s  insJorRj  a 
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ilnlon  that  the  Qorcrnor 


conrt  wnenrKd  In  th« 

of  tht  Btati  of  Veroiuni  nan  ddi  ue  (nwcr  <u  ue- 
llTer  up  to  B  torelRii  eoiernment  ■  peraon  charged 
with  haflDi  comiulttM  a  etlme  In  the  ttrrltoi?  of 
lluit  goTernmeiit. 

Atttr  tbla  caie  had  been  dlipoaed  of  In  the  8a- 
Vren*  Geort «(  tti*  UnlUd  BtaUi,  «a  ■  babMS  e<w- 


BUB  iMued  br  the  Sapreme  Coart  of  Jadleature  of 
ae  state  of  Vermont,  George  Hclmea  waa  di» 
cbaried,  Tbe  iudsei  of  that  coart  wen  aatlafled, 
on  an  eiamlnatioD  of  tbe  oplnloia  dellTered  bj  the 
justices  of  the  Supreme  Court,  Uut  bj  a  raajorltT 
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SUSAN  DBCATDB.  PlaliiUff  In  Bmr. 

JAICES    K.    FAULDIKQ,   SaenUrr   of 
N»T7,  Defendant  in  Error. 

<Bepoited  I 


4 


benefitH  of  the  genera]  pensioa  law  of  the  Sd 
March  1837,  and  of  the  apecUt  resolution  pasaeii 
on  the  same  day  In  ber  favor.    My  opinion  ia 


not  founded  on  any  special  proee^dings  In  the 
n*Mage  of  the  law  and  resolutioD,  wtilcb  have 
Men  referred  to  from  the  journals  of  two 
Houses,  but  from  the  Intention  of  Oongresa  ap- 
parent in  the  provisions  of  the  two  acts,  not 
to  give  cumulative  pensions,  and  the  general 
principle  of  law,  that  wliere  provision  ia  ex- 
preasly  made  by  law  for  a  particular  ease,  it 
doee  not  come  within  the  general  provisions  of 
another  law,  which  may  embrace  It  by  its  gen- 
enJ  terms,  i  Story,  2M2,  2656.  Had  tt  been 
the  intention  to  give  both,  the  presumption  li, 
It  would  have  been  so  declared;  and  the  nature 
of  the  pensions,  one  being  for  life,  and  the 
other  for  Sve  years  and  arrearagea,  shows  the 
intention  to  be  contrary,  and  to  give  her  the 
election  which  she  should  claim:  sha  baa  yet 
that  election,  aa  it  appears  from  the  return  to 
the  rule,  and  the  afSdavita  In  the  case,  that  the 


the  pension  specially  eiven  to  her,  should  she 
now  elect  to  take  it,  u  preference  to  the  gen- 
eral provision  under  the  contemporary  law. 

But  I  cannot  concur  In  opinion  with  the 
ooDTt,  on  the  grounds  on  which  they  affirm  the 
Judgment,  for  two  reasons.  1.  That  the  (Xrcuit 
Court  had  iurisdiction  of  the  ease;  and  2.  That 
this  court  nad  not  jurisdiction:  and  In  order  to 
ascertain  whether  the  Circuit  Court  had  Juris- 
diction, it  !a  necessary  to  ascertain  what  is  jur- 
isdiction, as  oontradistlnguished  from  Its  excr- 
ciee;  for  we  all  a^ree  that  if  the  jurisdiction  ex- 
ists, there  was  no  error  In  refusing  the  man- 
damns  prayed  for. 

"The  ^wer  to  hear  and  determine  a  cause 
ia  Jurisdiction;  it  is  coram  judice,  whenever  a 
case  is  presented  which  brings  this  power  Into 
action;  if  the  petitioner  states  such  a  eaaa  in 
hia  petition  that,  on  a  demurrer,  the  eourt 
would  render  judgment  In  his  favor,  It  ia  an 
undoubted  case  of  jurisdiction;  whether  on  an 
answer  denying  and  putting  in  issue  the  allega- 
tions of  the  petition,  the  petitioner  makes  oat 
Us  ease.  Is  the  exercise  of  jurisdiction,  con- 
ferred by  the  flllng  of  a  petition,  oontalning 
all  the  requisites,  and  in  the  manner  prescribed 
kj  law."  g  Pet  TM.  The  objection  to  Jtnia- 
!•  li.  ed. 
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pass  4BT  of  this  vol.) 

dietlcm  '^ust  he  considered  and  decided,  befon 
any  eonrt  can  move  one  farther  step  In  the 
cause;  as  any  movement  is  neeesiarlly  the  ex- 
ercise of  jnrisdiction.  It  is  the  power  to  hear 
and  detennine  the  subject  matter  In  contro- 
versy between  parties  to  the  suit,  to  adjudi- 
cate, or  to  exercise  any  judicial  power  over 
them;  the  question  is  whether  on  a  case  beforo 
a  court,  thdr  action  is  judicial,  or  extrajudicial, 
with,  or  without  the  authority  of  law,  to  render 
a  judgment  *or  decree  upon  the  rights  of  [*II09 
the  litigant  parties.  If  the  law  confers  the 
power  to  render  a  judgment  or  decree,  then  the 
eourt  baa  hiriedletion;  what  shall  be  adjudged 
or  decreed  Between  the  parties,  and  what  ia  the 
right  of  tiie  ease.  Is  Judicial  action  by  hearing 
and  determining  H."    12  Pet.  71& 

If  the  court  can  act  on  any  one  subject  of  the 
petition,  any  matter,  "on  which  the  plaintiff 
asks  it*  interpositioD,  ft  most  be  retafned;  so 
that  the  true  Inqui^  ia,  not  as  to  the  extent, 
but  the  existence  of  anr  juriadiction"  lb.  732, 
If  any  ease  la  made  out  for  ita  exercise  (13  Pet. 
162) ;  if  any  relief  can  t>e  given  we  must  pro- 
ceed.   8  Pet.  £36;  10  Pet.  228. 

"Where  a  court  baa  jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs  in 
the  cause;  and  whether  Its  decision  be  correct 
or  otherwise,  ita  judgment,  nntil  reverted,  la 
binding  in  every^  other  court.  Bat  If  it  acts 
without  authority,  it*  judgment*  and  order*  are 
nullities.  They  eonatitute  no  Jnstiflcation,  and 
all  persona  concerned  in  executing  such  judg- 
ments or  **ntencea  are  consider^  In  law  as 
trespassers.  1  Pet.  340;  S.  P.  2  Pet.  leS-lN; 
3  Pet.  803. 

When   a  court  of  general   dvil   juriadlotlon 

Sivee  Judgment  for  a  debt,  or  confirms  an  act 
ireetad  to  be  done,  neithtr  the  existence  of  the 
debt,  or  validity  of  the  act  done  can  be  after- 
wards questioned,  onles*  on  appeal  or  writ  of 
errori  toelr  power  to  act  upon  the  mbject,  to 
indge  whether  the  debt  is  due  or  not.  Is  a  ques- 
tion always  open,  collaterally;  but  if  they  can 
'    ipon  it  Judiciiatl^,  their  errors,  however  ap- 

their  juriadic- 


parent  their  proceedings,  inverao  oidine, 
trary  to  law,  have  no  effect  on  their  ii 
Uon  or  the  validity  of  lU  exercise,  till 


r  shall  reverae  them.    10  Pet. 


'.S 


If  the  judicial  function  has  been  exerdeed  by 
lawful  authority,  the  court  has  jurisdletlon; 
otherwise  their  acta  are  coram  non  jndle*^  Ilk. 
474. 

The  Judgment  of  a  e 


Iniwn  bj  bw  from  tlie  reTMon  of  tUi,"  b  a 
•ufficient  cBuae  to  detain  a  priaoner;  wa  cannot 
"look  beyond  the  judgment,  and  re-examine  the 
ebafges  on  which  it  was  rendered." 

"The  judgment  of  a  court  of  record,  whose 
furiedlction  ia  flnal,  li  aa  conclusive  on  all  the 
world  aa  the  judgment  of  this  court  would  be. 
It  ia  aa  ooncluiive  on  thia  court  aa  it  ia  «n 
other  court*.  It  put*  an  end  to  inquiry  con- 
cerning the  fact,  by  deciding  ft."  3  Pet.  202, 
S03 ;  S.  P.  7  Wheat.  42-4S. 

The  Circuit  Court  for  the  District  of  Colum- 
bia ia  a  court  of  record,  having  general  juriidio- 
tlon  over  criminal  caaee.  An  offenae  cognizable 
In  any  court,  Is  cognizable  in  that  court.  If  the 
offense  b«  punisbaDle  by  law,  that  court  ia  com- 
petent to  Inflict  the  punishment.  The  judg- 
ment of  such  a  tribunal  has  all  the  obligation 
which  the  Judgment  of  any  tribunal  can  have. 
To  datcmuae  whether  the  offenae  charged  in 
thfl  indfctmrat  be  l^jally  punishable  or  not.  ia 
among  the  moat  unqneationabte  of  ita  powera 
and  dutiea.  The  de:iefon  of  the  queation  ia  the 
ezereiia  of  juriadiction,  whether  the  judgment 
be  for  or  against  the  prisoner.  The  judgment  is 
equally  binding  in  the  one  case  aa  in  the  other, 
and  must  remain  in  full  force,  unlesa  reversed 
regularly  by  a  superior  court  capable  of  re- 
veraing  it.  If  thia  judgrnent  tie  obligatory,  no 
court  can  look  behind  it.  If  it  be  a  nullity, 
the  officer  who  obeyi  it  ia  guilty  of  false  im- 
priionment.     lb.  E03  to  209,  paasim. 

These  principles  draw  the  line  between  ju- 
risdiction and  its  exercise  ao  clearly  aa  to  su- 
persede the  necessity  of  any  further  Inquiry 
what  they  are  respectively;  leaving  no  open 
question,  except  their  application  to  this  case, 
which  is  an  application,  or  motion  for  a  man- 
damUB  to  the  Secretary  of  the  Navy,  to  compel 
him  to  pay  to  the  relator,  or  to  issue  hia  war- 
rant for  the  pensions  claimed  by  her,  under 
the  Act  and  Resolution  of  Congresi  of  the  3d 
March,  183T. 

The  flrst  proceeding  in  the  Circuit  Court  waa 
on  a  petition  and  affidavit  in  the  proper  form, 
praying  for  a  rule  to  show  cause  why  a  man- 
damus should  not  issue;  to  which  a  return  hav- 
ing been  made  It  was  adjudged  to  be  sufficient, 
and  the  motion  for  the  mandamua  was  refused 
to  be  granted.  Did,  then,  the  petition,  affidavit, 
etc.,  present  a  case  for  the  exercise  of  the  ju- 
•  01^  dicial  power  of  the  Circuit  'Court,  or 
was  it  a  matter  coram  non  judice,  is  the  ques- 
tion; for  If  they  could  inquire  into  it  as  judges, 
they  had  power  to  grant  the  rule,  however  er- 
roneously, illegally,  or  even  oppressively,  they 
migh>  act  in  doing  It.  In  that  stage  of  the 
cause,  the  proceeding  was  on  the  case  as  made 
out  by  the  relator,  which  might  justify  the 
rule;  though  on  the  return  of  the  respondent 
there  might  be  conclusive  reasons  for  proceed- 
ing no  farther;  but  aa  the  aueation  of  jurie- 
diction  is  on  the  flrst  step,  all  (questions  which 
follow  it  are  matters  of  discretion  in  its  exer- 
cise, so  that  the  only  inquiry  is,  whether  the 
case  is  "of  judicial  cognirance."    12  Pet.  6Z3. 

In  ascertaining  the  jurisdiction  of  the  Circuit 
Court  of  this  district,  I  shall  confine  myself  to 
the  opinion  of  this  court.  In  The  United  States 
*.  Kendall,  in  whinh  h  was  decided  that  the 
eaaa  was  proper  for  a  mandamus,  and  that 
tbmt  court  had  power  to  issue  it.  After  a  re- 
rfmr  of  tormeT  deciaiona,  they  proeead:  "The 
0t« 


result  of  these  cases,  deaxlv  1 
thority  to  Issue  the  writ  of  mandamus  t 
officer  of  the  United  States,  commanding  bin 
to  perform  a  specific  act  required  by  a.  law  of 
the  United  States,  is  within  the  acope  of  tha 
Judicial  powers  of  the  United  States  under  tb* 
CoDBtitution."     12  Pet.  ei8. 

"Congreas  has  the  entire  control  of  the  dis- 
trict for  every  purpose  of  government,  and  It  li 
reasouablc  to  suppose  that  in  organising  a  jn- 
dicial  department  here,  all  judicial  power  nec- 
essary for  the  purposes  of  government  would 
be  vested  in  the  courts  of  justice.  The  Circnit 
Court  here  is  the  highest  court  of  original  juris- 
diction; and  if  the  power  t«  bene  a  mandamna 
in  a  case  like  the  present  exists  in  any  court, 
It  is  vested  in  that  court.    lb.  fllB. 

"There  can  be  no  doubt  but  that  in  the  Stata 
of  Maryland  a  writ  of  mandamus  might  be  !■• 
sued  to  an  executive  officer,  commanding  bin 
to  perform  a  ministerial  act  required  of  him  by 
law;  and  if  it  would  lie  in  that  State,  there  eaa 
be  no  good  reason  why  it  should  not  lie  in  this 
district  in  aualogoua  cases."  lb.  621.  The 
co<]rt  then  decide  that  the  Circuit  Court  of  the 
district  has  the  power  to  issue  a  mandamus 
under  the  first,  third,  and  fifth  sections  of  tiM 
Act  of  27th  February,  1801,  lb,  622;  and  tn 
applying  the  law  to  the  case  before  them,  say, 
"Tnera  waa  no  want  of  jurisdiction,  then,  aa 
to  the  person,  and  aa  to  the  subject  mattw  Of 
jurisdiction,  it  extends,  according  to  the  lan- 
guage of  the  act  of  Congress,  to  all  cases  in  law 
or  equity.  This  of  course  means  cases  of  jn- 
dicial  cognizance.  That  proceedings  on  an  ap- 
plication to  a  court  of  justice  for  a  mandamm 
are  judicial  proceedings  cannot  admit  of  a 
doubt,  and  that  this  is  a  ease  in  law  is  equally 
clear."    lb.  623,  624. 

The  eonrt  then  construe  the  third  section  ol 
the  Act  of  the  27th  February,  1801  (3  Storj. 
2089).  "as  if  the  eleventh  section  of  the  Act  ol 
13th  February,  IBOI.  had  been  incorporated  In- 
to it,"  by  which  this  section  declares,  "that  tha 
circuit  courts  shall  have  cognizance  of  all  casta 
in  law  or  equity  arising  under  the  Constitn- 
tion  and  laws  of  the  United  States,  and  trea- 
ties made,  or  which  shall  be  made  under  thelt 
authority;  which  are  the  very  words  of  the 
Constitution,  and  which  is  of  course  a  delega- 
tion of  the  whole  judicial  power,  in  cases  aris- 
ing under  tlie  Constitution,  laws,  etc;  which 
meets  and  supplies  the  precise  want  of  delega- 
tion of  power,  which  prevented  the  exercise  of 
jurisdiction,  in  the  case  of  U'lotire  v.  Wood 
and  M'Cluny  t.  Silliman;  and  must,  on  ths 
principles  which  governed  the  decision  of  Um 
court  in  those  cases,  be  sufficient  to  veat  tki 
power  In  the  Circuit  Court  of  thia  diatriet.''  11 
Pet.  626.  Ita  judgment,  awarding  a  peremptory 
manoamus  against  the  Postmaster-General, 
was  accordingly  affirmed.    Vide  6  Wheat.  600. 

As  the  autnorit^  of  that  case  haa  been  recof- 
nixed  in  the  opinion  of  the  court  delivered  n 
this,  it  must  be  considered  as  settled  that  tb 
Circuit  Court  of  this  district,  having  the  eof 
nitance  of  all  cases  in  law  or  equity,  and  b«u 
a  court  of  general  jurisdiction,  la  invested  wit* 
the  whole  judicial  power  of  the  Constitution 
in  relation  to  writs  of  mandamus;  which  Ir 
jurisdiction,  if  judicial  cognizance  of  the  p«r< 
son,  the  subject  matter,  and  the  power  to  Mai 
and  determine,  ia  jurisdiction;  'and  of  [*6M 
P«Mn  14. 


t  eoort  has  *  right  to  deeU* 
tvtrj'ipuMoa  which  arisM  In  the  mum,  when 
their  flrst  itep  !•  judlcUl,  under  the  ftuthoiitj 
Bf  Uw.    1  Pet.  840. 

It  la  admitted  that  if  th«  law  had  raraired 
the  Secretary  of  the  Navj  t«  do  a  mlnittertal 
act,  the  jorindictlon  of  that  court  would  be  nn- 
meitionable;  not  only  to  grant  the  rule  to 
ihow  eauH  to  iieue  the  mandamus,  but  enforce 
tt  by  ultimate  process,  if  no  suffleient  cause  ii 
shown  to  the  contrary  in  the  return:  which  ap- 
pears to  me  to  be  alio  an  admission  that  that 
court  may  and  must  judicially  inquire  whether 
the  act  enjoined  by  law  and  refused  to  be  per- 
formed, ia  ministerial,  executive,  or  discretion- 
ary, in  its  nature.  It  i*  of  the  essence  of  the 
jurisdiction  of  any  and  every  court  of  record, 
which  is  authoriied  to  decide  on  any  class  of 
easee,  to  inquire  whether  in  the  one.  before 
them  it  la  of  that  class;  whether  it  ts  proper 
for  the  exercise  of  their  power;  and  how  it 
ahall  he  exercised:  otherwise  its  action  is  abor- 
tive. Mid  Its  proceeding  by  the  most  solemn 
eonsideratlon  is  a  nullity,  if  their  jurisdiction  is 
to  be  teeted  by  the  Judgment  which  they  shall 

If  a  decision  in  this  case,  that  a  mandamus 
■hall  not  issue,  is  not  a  nullity,  a  contrary  ona 
eannot  be;  for  such  a  decision  Is  the  result  of 
a  jndiclal  inquby,  which  the  law  anthoriMs  to 
be  made,  whether  the  rule  shall  be  granted,  and 
tha  proceedings  be  followed  up  to  eonsumma- 
tion  or  not:  the  law  authorizes  this  inquiry  In- 
to the  facts  of  the  case,  and  the  judgment  of 
the  court  puts  an  end  to  the  "inquiry  coneem- 
W  the  fact,  by  deciding  It."  To  determine 
whether  the  facts  of  the  case  are  li^lly  suf- 
lelent  to  award  the  process  of  the  court,  *^ 
among  the  most  unquestionable  of  its  power* 
and  duties."  3  Pet.  203.  The  decisloii  of  these 
questions  is  the  exercise  of  jurisaietion,  what- 
ever judgment  may  be  given;  and  tf  the  prin- 
ciples laid  down  in  the  case  of  Kendall  are  law 
In  this,  the  result  is  irresistible  that  the  court 
which  can  decide  the  facts  and  law,  on  which 
ths  granting  or  refusing  a  mandamus  depends, 
has  jurisdiction  to  bear,  determine,  and  render 
a  Judgment  on  the  application;  whieh  b  con- 
eltulTe  till  reversed. 

When  this  court  has  most  solemnly  adjudged 
that  the  anthorlty  to  issue  a  mandamus  '" 


it  exiats  in  any  court  it  Is  vested  in  the  Circuit 
Ooart  of  this  district,  and  that  the  power  in 
that  court  to  exercise  this  jurisdiction  "results 
brealstibly"  from  the  Act  of  1801, 1  am  wholly 
unable  to  reconcile  the  eoncluelon  formed  in 
this  case  with  the  principles  and  premises  es- 
tablished in  that;  or  to  view  the  two  cases  in 
connection  on  this  point,  nithont  the  convic- 
tioD  that  they  are  entirely  repugnant,  as  well 
In  principle  as  In  their  consequences. 

It  Is  the  settled  law  of  this  court  that  it  can- 
■ot  Issue  a  mandamus  to  a  public  officer.  In 
virtue  of  it*  original  Jurisdiction  (1  Craaeh, 
174,  etc.;  IS  Pet  OSl);  that  this  Circuit  Conrt. 
by  its  original,  ^neral  jurisdiction,  has  been 
Invested  with  this  power;  that  it  exints  in  no 
ether  court;  is  within  the  scope  of  the  judicial 
power  of  the  United  States;  and,  consequently, 
•xeluiively  within  the  judicial  cognizance  of 
that  court.  An  award  of  a  peremptory  man- 
It  U  «d. 


damn*  ta  the  head  af  OBS  exeentlve  dipMt- 
ment  has  been  affirmed  as  an  act  within  tha 
jurisdiction  of  the  oourt,  and  is  a  case  proper 
for  its  exereise;  because  the  thing  command- 
ed to  be  done  WB*  minieterial  in  H*  nature.  12 
Pet.  S18,  820. 

A  dedaion  of  the  same  court,  refusing  a 
mandamus  to  another  head  of  an  executive  de- 
partment, ha*  also  been  affirmed,  on  the  ground 
that  that  court  had  no  jurisdiction  of  the  case, 
because  the  act  which  that  officer  was  called  on 
to  perforin  wa*  of  an  executive,  discretionary 
nature,  and  consequently  not  ministerial;  from 
which    no    other    eoncliuions    can    result    than 

First.  That  the  court,  which  has  exclusive, 
original  jurisdiction,  to  award  a  mandamus  to 
a  head  of  a  department,  in  any  case,  the  only 
court  in  whom  this  power  is  invested,  baa 
neither  jurisdiction  or  power  to  innuira  judi- 
cially whether  *the  act  which  Is  the  (■flOS 
subject  of  the  application  for  a  mandamus,  is 
of  that  nature  as  to  justify  the  awarding  of 
this  writ,  and  of  consequence,  cannot  decide 
whether  it  sliall  Issue  or  not,  for  if  it  can  to 
inquire  and  decide,  that  i*  neoesaarily  the  exar- 
cise  of  jurisdiction. 

Beeond.  That  the  only  court  which  has  any 
original  jurisdiction  over  the  person  and  subject 
matter,  to  which  the  application  for  the  man- 
damus applies,  is  incompetent  to  hear  and  de- 
termine it  on  it*  merits.  If  this  court,  in  its 
exercise  of  appellate  power  on  a  writ  <rf  error, 
shall  be  of  opinion  that  the  Orcuit  Court  ought 
not  to  award  the  mandamus  in  the  case  before 
them,  on  the  sole  ground  that  the  act  oom- 

Elained  of  was  not  ministerial,  and  that  there- 
>re  the  subject  matter  wa*  coram  non  judioe, 
in  that  court. 

Third.  Whence  it  follows  that  thla  court,  in 
virtue  of  it*  appellate  jurisdiction  can  alone 
exercise  the  judicial  power  of  the  United 
States,  to  hear  and  determine  a  case  on  a  man- 
damus, which  turns  on  the  question  whether  the 
act  sought  to  be  commanded  to  be  done,  waa 


executive,  or  discretionary  char- 
acter, which  made  it  improper  to  issue  it.  In 
other  words,  that  the  award  of  a  mandamus.  In 
a  eaae  where  ita  award  would  be  erroneous, 
was  an  usurpation  of  the  judicial  function,  m 
nullity,  had  it  been  made  m  this  case;  which 
conclusion*  can,  in  my  opinion,  be  drawn  only 
by  overlooking  the  lettled  distinction  between 
jurisdiction  and  its  erroneous  exercise. 

Though  it  matters  not  for  the  purpose*  of 
this  case  on  what  ground  the  judgment  below 
is  affirmed,  a  view  of  the  consequences  whieh 
must  result  from  a  denial  of  Jurisdiction  under 
the  opinion  of  this  court  must  lead  to  the  most 
serious  considerations;  for  the  want  of  original 
jurisdiction  leaves  a  Judgment  rendered  in  a 
case  coram  non  judice,  as  utterly  null  and  void, 
when  objected  to  in  a  collateral  action,  as  it  ts 
after  a  revereal  on  error.  Nay  more  so,  where 
the  nullity  arises   from   an   intrinsic   want  of 

Cwer,  it  requires  not  the  action  of  an  appel- 
le  court  to  authorise  all  the  world  to  (usre- 
gard  it,  to  oppose,  even  by  force,  the  officer 
who  attempts  to  execute  any  order  or  judgmert 
wliivh  the  court  may  make  or  render,  ard 
matios  him  liable  to  an  action  w  jndictmaiit.  if 
he  actually  execute*  iL      _,^  CiOOQIl' 


'^'8ii.. 


Mmr,  M  ft  ba 


mMMtunni, 


tltAt  la  Mifordnf  » 
the  .    .         -. 


defMtduit  b  maimed;  ui  Indictment  i*  foundt 
it  moMt  be  tried  in  the  aicuit  Oonrt  of  tUa 
djitricti  they  decide  that  tbef  had  jnriedictiaii 
In  the  manduaut,  and  power  to  iasue  the  at- 
taehmcnt)  that  the  marshal  bad  lawful  au- 
thority to  execute  it  bj  force,  if  realited,  coo' 
viet,  tent«nce,  and  impiiaon  the  defendant;  the 
band*  of  tbia  court  an  paralysed  by  it*  own 


The  eentence  of  the  dreait  Court  U  flnal, 
absolute,  and  mnclualTe  of  the  facta,  aa  well  aa 
tbe  law;  it  ii  withdrawn  from  any  revision  by 
tbia  court,  by  habeas  corpus,  7  Wheat.  42;  2 
Pet.  202,  209,  by  writ  of  error  (3  Crancb,  170- 
178,  174),  or  mandamus,  3  Dall  42;  13  Pet.  290, 
40S;  the  judgment  "is  as  conclusive  on  all  the 
world  aa  the  judgment  of  this  court  would  be, 
as  eonclnaiTe  on  this  court  as  on  other  courts" 
(2  Pet.  203) ;  though  this  court  should  be  of 
opinion  that  in  law  the  marshal  ought  to  have 
been  convicted.    lb.  208. 

"An  imprisonment  under  a  judgment  cannot 
be  unlawful,  unless  that  judgment  be  an  abso- 
lute nullity;  and  it  is  not  a  nullity  if  tbe  oourt 
has  eenerat  jurisdiction  of  the  subject,  al- 
thou^  it  should  be  enoneous.  lb.  Let  thli 
principle  be  applied  to  a  mandamus,  according 
U>  the  opinion  in  Kendall's  caM;  it  will  be 
maDifest  that  tbe  Circuit  Court,  having  ori^- 
IdbI,  exclusive,  and  general  jurisdiction  in  this 
case,  had,  if  that  case  remains  authoritative, 
full  authority  to  exerdae  it,  by  any  order,  judg- 
ment, or  proceas,  which  they  deemed  to  b« 
called  for,  in  the  exercise  of  their  discretion,  on 
the  exigendea  of  the  cause.  It  does  not  eome 
within  any  power  of  this  court,  by  looking  to 
consequences,  to  remove  any  restrictions  on  Its 
appellate  jurisdiction,  or  to  exercise  it  whera  U 
is  not  clearly  given  i  it  may  decide  on  tba  tr- 
Tors  of  inferior  courts,  in  assuming  or  exftr- 
dsing  their  power;  but  if  it  Is  admitted  that 
they  have  jurisdiction  over  the  person  and  sub- 
•04*]  ject  matter,  and  'power  to  issue  the 
process  in  question,  the  power  of  this  oourt  is 
restricted  to  a  revision  of  the  exercise  of  tboao 
powers."  "Whether  such  a  restriction  be  not 
iDconaistent  with  sound,  public  policy,  and  doea 
not  materially  impair  the  rights  of  other  par- 
ties, aa  well  as  of  the  United  States,  is  an  in- 
quii7  deserving  of  tbe  most  serious  attentitn 
of  the  Legislature.  We  have  nothing  to  do  but 
to  expound  the  law  as  we  find  it;  the  defecta 
of  the  system  must  be  remedied  by  another  de- 
partment  of  tbe  government."  3  Wheat.  300. 
"We  are  entirely  satiefled  to  administer  the  law 
aa  we  find  It." 

"The  argument  of  inconvenience  has  beoa 
pressed  upon  ns  with  great  earnestness.  But 
where  the  law  Is  clear,  this  argument  is  of  no 
avail;  and  It  will  probably  be  found  that  there 
are  also  serious  inconveniences  on  tbe  other 
■tde.  Wherever  power  is  lodged,  it  may  be 
abused.  But  this  forma  no  solid  objection  to 
Its  exerdae.  Confidence  must  be  reposed  some- 
where; and  if  it  ahould  be  abused,  it  will  be  a 
public  grievance,  for  which  a  remedy  may  be 
applied  by  the  J^wislature,  and  is  not  to  be  de- 
vised by  courts  of  justice."    7  Wheat.  46. 

"The  question  whether  an  offense  was  or 
was  not  committed,  that  Is.  whether  the  in- 
dictment did  or  did  not  show  that  an  offense 
had  been  committed,  wu  a  question  which 
•  II 


Uiat  ooiirt  wna  «onip«t«rt  to  dMtUe."  I  FiL 
806.  S«>,  on  a  motion  for  a  mandamna,  tha 
QueatUm  la  whether  on  tbe  petition  and  affl- 
oavits  on  the  part  of  the  relMor,  a  rule  abooM 
ba  granted  to  show  eauae,  or  the  writ  ba 
awarded  or  refused. 

"The  cases  are  numerous  which  decide  that 
the  judgments  of  courts  of  reoord  having  gna- 
enl  jurisdiction  of  the  subject,  although  errone* 
□us,  are  binding  until  reveraed."  "This  ac- 
knowledged principle  seems  to  us  to  settle  tlu 
question  now  before  the  court.  The  judgment 
of  the  Circuit  Court  in  a  criminal  case,  ia  «f 
itself  evidence  of  its  own  legality,  and  reqnirea 
for  it*  support  so  inspection  of  the  indictmenta 
on  which  it  is  founded.  The  law  trusts  that 
court  with  the  whole  aubject,  and  has  not  cob- 
fided  to  this  court  the  power  of  revising  its 
decisions.  We  cannot  usurp  that  power  by 
tbe  instrumentality  of  the  writ  of  habeas  cor- 
pus. The  judgment  informs  us  that  the  com- 
mitment ia  legal,  and  with  that  infoimatioa 
it  U  our  duty  to  be  satisfied."  lb.  207.  "Witlt- 
out  looking  into  the  indictment*,  etc.,  we  ara 
unanimously  of  opinion  that  tbe  judgment  of  a 
court  of  general  criminal  jurisdiction  jnstiflea 
this  impriaonment,"  etc  (though  as  this  court 
has  dedared,  "that  court  has  misconstrued  the 
law,  and  has  pronounced  an  offense  to  be  pua- 
isbable  criminally,  which,  as  we  may  think,  ia 
not  so"),  and  "that  the  writ  of  habeas  corpna 
ought  not  be  awarded."  lb.  208.  These  a«- 
knowledged  principles  must  apply  to  the  judg- 
ment or  order  of  the  former  court  on  a  man- 
damus, as  it  has  the  same  original,  general,  and 
exclusive  jurisdiction  in  those  case*  as  it  has 
on  criminal  offenses;  the  judgment  la  Of  oourae 
equally  evidence  of  its  own  legality,  uul  con- 
clusive til]  reversed;  tbe  only  difference  be- 
tween the  two  classes  of  ease*  ia  dependent  on 
the  question  whether  this  court  has  power  to 
revise  a  judgment  on  a  mandamus,  either  by  • 
writ  of  hab^  corpus  or  a  writ  of  error. 

On  the  application  for  a  habeas  eorpua,  thia 
court  must  see  that  there  is  a  judgment  of  a 
court  having  acknowledged  power  to  act  in  tha 
ease;  all  inquiry  thus  ceases,  as  this  court  can- 
not look  beyond  the  judgment;  if  they  inspect 
the  petition,  etc.,  to  ascertain  whether  the  case 

£  resented  is  one  proper  for  the  exercise  of  orig- 
lal  jurisdiction,  they  usurp  it  by  placing  them- 
*elve*  in  the  seat  of  the  Circuit  Court,  In  exer- 
cising the  precise  function  which  has  been  dele- 
gated to  that  court,  in  the  plenitude  of  judicial 
power.  On  the  same  ground  this  court  might 
revise  the  judgment  of  a  circuit  cuiirt  held  in  a 
State,  on  an  action,  or  indictment,  by  ''r''°ST 
corpus,  and  discharge  the  defendant  from  im- 
prisonment: not  because  the  court  below  had 
not  power  to  hear,  determine,  or  render  a  judg- 
ment; but  because  on  the  case  aa  it  appeared 
by  looking  beyond  tha  judgment.  It  ought  to 
have  been  for  the  defendant.  Such  power  baa 
never  been  asserted  or  exercised  in  relation  to 
any  circuit  court ;  it  ha*  been  solemnly  denied  aa 
to  the  court  of  this  district,  'which  baa  {'SOS 
'larger  powers,  in  eases  of  mandamus,  than 
any  other  court."  12  Pet.  615,  62S.  If  a 
writ  of  habeas  corpus  does  not  lie  on  it*  Judg- 
ment* in  criminal,  and  other  civil  cases.  It  can- 
not lie  on  a  judgment  In  a  ease  of  mandamus; 
If  the  party  cannot  be  dii>charf|ed  on  habeas 
corpus,  it  is  decisive  of  jurisdiction,  and  shows 
most  clearly  that  the  only  questions  which  can 
Peter*  14. 


b*  rcTlMd  ralcU  to  •ttotb  kll^vd  on  matten 
of  Ivr,  uipcrent  in  the  record  aai  Judgment. 

Thftt  tliis  U  »  caa«  within  Uie  jimidietion  of 
the  Circuit  Court,  I  therefore  euwot  doubt, 
eren  ulmittiiiK  tha.t  had  it  been  exerdeed,  io 
anj  w*j  intenering  with  the  defenduit,  under 
the  eircumstuice*  of  this  cue,  it  wonld  hare 
been  contrary  to  law,  on  the  true  oonitmction 
of  the  act  and  reaolutioit  of  Congresa;  but  that 
the  action  of  that  court  can  be  declared  to  bt 
eztniudicial,  on  a  matter  within  their  ac- 
knowledged jurisdiction,  merely  because  it  re- 
lated to  an  act  which  thil  court  deem  not  to  be 
ministerial,  seenu  to  m«  to  be  the  lubvenlon  of 
prindplea  which  hare  been  long  eatsbliahed, 
and  till  now  have  been  held  aa  acknowledged 
onea  in  every  past  adjudication. 

In  my  opinion,  there  can  be  no  subject  on 
which  this  court  ahouM  act  with  more  caution, 
or  adhere  more  steadily  to  the  marked  comer- 
trees  of  the  law,  than  those  which  point  to  and 
denote  the  line  between  the  jari«diction  of  in- 
fericff  courts  and  its  eierciae;  indeed,  there  is 
no  subject  on  which  a  departure  from  an  ei< 
tabliabed  principle  would  more  radically  "eub- 
Tert  our  whole  system  of  jurisprudence."  9 
Pet.  S02.  When  it  ie  oonsidered,  that  on  the 
adherence  to  thia  line,  or  a  departure  from  it, 
every  order,  decree,  or  Judgment  of  the  courts 
of  the  United  States,  on  the  various  subjects  of 
their  jurisdiction,  ia  absolutely  conclusive  on 
the  subject  matter  decided,  U  no  appeal  or 
writ  of  error  lies  or  is  taken;  or  an  absolute 
nullity  binding  neither  on  other  couiti,  parties, 
or  the  officers  of  those  court*  which  render  a 
Judgment,  who  may  refuse  to  execute  or  be- 
oome  pimishable  in  executing  it;  the  inquiry 
into  jurisdiction  becomes  a  question  of  the 
highest  import.  If  the  past  adjudications  of 
this  court  nad  settled  the  Uw  to  be,  that  on 
the  question  whether  a  circuit  court  had  juris- 
diction of  an  action  of  ejectment  or  debt,  this 
court  could  look  through  the  judgment,  to  the 
declaration  and  evidence,  when  the  parties  and 
■ubjeet  matter  were  confessedly  within  their 
Jurudictlon,  and  make  the  mode  in  which  it  had 


Sdgment  at  all;  or  If  it  had  the  „ 
dictment  and  sentence  to  make  the  same  in- 
quii^,  when  the  power  of  the  court  to  try  and 
punish  was  admitted,  I  should  feel  bound  to 
apply  the  same  principles  to  a  case  of  manda- 
mus in  the  Circuit  Court  of  this  district,  with- 
out feeling  myself  at  liberty  to  look  to  the  con- 
sequences.  But  Boding  the  law  to  be  settled 
otherwise  in  all  other  cases,  and  being  wholly 
unable  to  discover  io  the  decisions  of  thil 
eourt  any  one  rule  or  principle  which  will  ex- 
cept the  caw  of  a  mandamus  from  the  applica- 
tion of  the  cases  cited,  I  feel  bound  to  examine 
the  effect  of  testing  the  jurisdiction  of  a  court 
on  mandamus  by  a  rule  which  i*  repudiated  in 
every  other  caae,  dvil  or  criminal.  The  differ- 
ence between  an  adherence  to,  or  an  innova- 
tloa  upon  established  principles  of  general  ap- 
plication, on  any  supposed  inconvenience,  seems 
to  me  to  be  as  visible,  as  practical,  and  as  im- 
portant, as  the  dilTerence  between  a  change  of 
system  of  jurisprudence  by  legislative  power, 
and  the  assumption  of  a  power  by  a  court,  to 
make  it  what  it  ought  to  have  been  made  by  a 
law.  Being  fully  convinced  that  on  the  author- 
ity of  this  court  the  proposition  that  if  the  Cir- 
la  b  ed. 


cult  Onut  can  deliberate  by  Judicial  power,  on 
granting  a  rule  to  show  cause  why  a  man- 
damus should  not  issue,  all  intermediate  ques- 
tions between  the  rule  and  an  attachment  are 
and  can  be  nothing  else  but  the  exerciaa  of 
jurisdiction,  is  fully  supported,  I  have  noth- 
ing to  add  on  this  point. 

It  is  also  my  opiiuon  that  the  acta  to  be  per- 
formed by  the  Secretary  of  the  Navy,  in  rela- 
tion to  the  payment  of  a  pension,  either  under 
the  general  laws  or  the  special  resolution  in 
favor  of  the  relator,  if,  by  their  f air  construo- 
tion,  she  was  entitled  *to  the  extent  of  [*AOI 
her  claim,  are  of  a  purely  ministerial  nature, 
aocording  to  the  decisions  of  this  court. 

If  the  right  of  the  relator  was  in  all  other 
respects  clear,  except  so  far  as  they  depended 
on  the  oonstruetion  of  the  acta  of  Congress,  the 
case  waa  of  judicial  cognisance  only:  the  duty 
of  a  secretary  is  not  Judicial;  it  is  not  his 
province  to  construe  laws  which  enjoin  on  him 
the  performance  of  definite  acts,  differently 
from  what  the  courts  have  done,  or  may  do. 
Where  the  law  directs  him  to  act,  he  must  act 
according  to  law,  ou  all  matters  where  his 
duty  is  prescribed,  so  as  to  restrain  his  dis- 
cretion; as  the  commissioner  of  the  navy  pen- 
sion fund,  he  decides  whether  the  applicant 
comes  within  the  law  on  the  evidence  adduced 
before  him;  but  when  he  has  decided  that  a 
pension  is  due,  or  when  the  law  declares  that 
a  ^rson  named  is  entitled  to  one,  and  pre- 
scribes the  amount,  he  has  no  longer  a  dis- 
cretion to  withhold  it.  The  ascertainment  of 
the  date  at  which  the  pension  commenced,  its 
amount,  and  duration,  are  ministerial  acts  on 
which  discretion  is  excluded,  for  ita  exercbe 
cannot  alter  either;  if  the  payment  is  a  right  of 


who  holds  the  fund.  Thus,  under  the  general, 
act,  it  is  enacted,  "That  if  any  officer,"  etc, 
"have  died,"  etc,  "leaving  a  widow,"  "such 
widow  shall  be  entitled  to  receive,"  etc.  4 
Story,  2642;  or  Resolved,  "That  the  widow 
of  the  late  S.  D.  be  paid  from  the  navy  pension 
fund  a  pension,"  etc.  (lb.  BSfiC) ;  the  command 
of  the  law  is  unqualified  in  both  cases;  if  the 
applicant  comes  within  the  description,  the 
omcer  whose  duty  it  is  to  pay,  or  direct  the 
payment,  has  no  discretion  to  do  it  or  not, 
after  being  satisfied  of  the  ri^ht  of  the  ap- 
plicant, aa  one  of  the  beneficianes  of  the  law. 
The  name  must  be  inscribed  on  the  pension  roll, 
and  thenceforth,  the  payment  is  but  the  ex- 
ecution of  a  specific,  defined  duty,  prescribed 
by  law,  of  the  same  nature  as  entering  an 
ascertained  credit,  on  the  account  of  a  con- 
tractor in  the  Postofflce  Department  (12  Pet. 
Uli)  i  the  issuing  a  patent,  after  all  this 
requisites  of  the  law  have  been  complied  with 
(6  Wheat.  aOO),  or  the  payment  of  aliquidated 
claim,  under  a  special  act  of  Congress  dirMt- 
ing  it  to  be  done.  In  aU  these  cases,  the  act  to 
be  done  ia  purely  ministerial;  all  the  discretion 
to  be  exercised  has  been  exhausted;  the  duty 
is  positive,  by  the  command  of  the  law,  whi(& 
no  authority  can  supersede  or  grant  a  dispen- 
sation from  its  performance;  nor  while 
Kendall's  case  Is  recognised  as  authority,  can 
the  nature  of  an  executive  ofBee  exempt  the 
incumbent  from  the  supervisory  power  of  a 
competent  court.  In  a  case  otherwise  proper  for 
its  axereiKi    12  Pat,  IIIMIS. 

•IB 


TIu  judgM  of  tka  oonrta  of  tho  United 
St«teo  »n  not  elotlied  with  mn7  immunity  or 
ozemptioii  from  thia  power  t  i^  i*  Applied  to 
thami  and  eouiti  of  reoord,  of  general  juri«- 
diotitm  to  the  extent  of  Uio  judicial  power  of 
tha  United  SUtM  by  thl*  court,  and  on  the 
Mjne  princinlei  aa  to  an  executive  officer,  b; 
tha  oOTut  <a  thia  diatriot,  not  where  the  law 
omilldea  a  dlaotetioD  to  do  or  withhold  a  par- 
tieular  act,  but  where  it  requirea  it  to  be  done 
aa  a  miniaterial  duty,  Aa  where  tha  law  re- 
quired that  aftar  tha  court  had  rendered  a 
Judgment,  it  ahonld  Im  aigned  by  tlie  judge, 
and  the  judge  died  after  the  rendition  of  the 
judgment,  but  without  affixing  liia  aigoature 
to  the  record;  hia  aucceaaor  reiuaed  te  aign  it 
because  the  judgment  liad  lieen  given  by  liia 
predeceaaor,   and   thia   court   held:      That   the 


judge  in  offico  had  a  discretbn  to  aet  aside  tlie 
Judgment  by  granting  a  new  trial;  Init  if  he 
did  not  eserciae  hia  diacretian  by  doing  it  aa  a 


Judicial  act,  he  waa  bound  to  aign  the  judg- 
ment as  a  mere  ministerial  act  required  by  Uw, 
in  order  to  give  one  party  a  right  to  execution, 
and  tlie  other  a  right  of  appeal  or  writ  of  er- 
ror. In  the  opinion  of  this  court,  there  ia  the 
following  sentence,  which  ia  too  appropriate  to 
one  ground  of  objection  to  the  jurisdiction,  and 
action  of  the  Circuit  Court  in  tlua  case,  to  Ik 
omitted;  it  is  thia: 

"But  the  diatrict  judge  ia  miatalcen  in  aup- 
poaing  that  no  one  but  tha  judge  who  renders 
the  judgment  can  grant  a  new  trial.  He,  as  the 
C07*]  Bucoeaaor  of  hia  predecessor,  'can  exer- 
cise the  aams  powers,  and  haa  a  right  te  act  in 
every  caae  that  remains  undecided  on  a  docket, 
aa  nilly  aa  his  predecessor  could  have  done. 
The  court  remains  the  tame,  and  the  change  of 
tha  incumlMnt  cannot,  and  ou^ht  not,  in  any 
reapoet,  to  injure  the  rights  of  iittgaot  partiea." 
A  peremptory  mandamus  waa  awarded.  8 
Pet.  SOS,  304. 

In  thia  caaa  the  change  of  offlcera  who  had 
the  dlabnraement  of  the  pension  fund,  can  have 
no  etfeet  on  the  rigbta  of  the  relator;  a  ra- 
fuaal  by  the  predecessor  of  the  present  in- 
eombent,  ia  no  legal  cauae  for  his  refusal  to  do 
the  act  raquired,  bad  It  been  enjoined  by  law; 
it  can  ba  considered  only  aa  a  repeated  refusal 
of  ancGeaaive  appUcationa,  having  the  same  ef- 
fect aa  if  made  to  himself  to  perform  the  same 
miniaterial  aet  which  it  would  have  been  the 
duty  of  either  to  perform,  if  the  right  claimed 
had  existed,  but  aa  it  did  not  exist,  the  refusal 
waa  justiBable. 

The  remaining  point  in  this  caae  is,  whether 
a  writ  of  error  Uea  from  thia  to  the  Circuit 
Court  of  thia  district,  to  remove  and  revise  the 
proceeding  (Hi  mandamus;  which  I  ahall  not  ex- 
amine in  detail,  as  my  opinion  in  Holmes  v. 
Jenoison,  on  the  aame  <|uestion  in  the  iiindred 
caae  of  habeaa  corpua,  la  given  at  length. 

If  this  Question  remain^  as  unembarraaaed 
by  the  autnmity  of  this  court,  as  it  was  in  the 
caae  of  Holmaa,  I  ahould  have  aa  little  doubt  in 
this  aa  I  had  in  that  caae;  but  aa  this  court  as- 
sarted thw  power  to  issue  the  writ  of  error  in 
the  caae  in  f  Wheat.  634,  and  acted  on  it  in  12 
Pet  ao8-62e,  the  question  can  no  longer  be 
oonsidered  excluaivety  on  tha  piiudples  of  the 
eommon  law,  the  terma  of  the  Judiciary  Act, 
or  analogoua  dodaions  of  thia  oourt  Yet  as 
the  caae  in  7  Wheaton  did  not  caU  for  any 
aictl<n  of  thia  eoiirtt  aa  the  argument  ia  not  set 


out  or  any  anthority  noted  in  favor  of  tlie  Witt 
of  error,  uti  the  oourt  con&ned  themselToa  to 
a  mere  declaration  Uiat  it  would  lie,  and  in  the 
case  in  12  Peters,  thia  queation  waa  argued 
only  on  one  side,  and  entirely  unnoticed  by  the 
court  in  their  opinion,  it  cannot  be  considered 
aa  conclusively  settled. 

That  the  great  questions  of  juriadieUon 
which  arise  ut  this  court,  in  caaea  on  error 
under  the  22d  or  26th  sections  of  the  Ju- 
diciary Act,  ahonld  be  considered  with  tha 
ntest  deliberation,  and  remain  open  till  aU 
ite  are  removed,  especially  in  caaea  wher* 
the  common  law  ia  decisive  against  the  juria- 
diotion,  on  one  will  deny.  When  the  court  ex- 
press an  opinion,  or  act  in  a  caae  involving  their 
jurisdiction,  in  which  there  is  either  no  argu- 
ment, a  partial  one,  or  ex-parte  onl^;  it  ought 
not  and  cannot  have  the  same  weight  aa  ju- 
dicial authority,  aa  when  the  whole  subject  ia 
E resented  te  the  court;  considered  aa  it  may 
e  elsewhere  than  in  open  court,  it  ia  oecea- 
sarily  in  the  absence  of  counsel,  and  of  any 
but  a  very  limited  reference  to  adjudged  caaea. 
In  other  times  thia  court  often  declared  that  % 

Sint  decided  without  argument  remained  open 
r  consideration  (3  Cranch,  172;  fl  Crancl^ 
317)  till  it  was  directly  made;  even  on  a  quea- 
tion of  jurisdiction,  which  waa  for  the  first 
time  made,  tliirty-four  years  after  the  court 
had  been  in  the  constant  exerciae  of  that 
which  was  objected  to. 

In  Buel  V.  Van  Ness,  it  was  objected  that  tha 
amount  of  the  judgment  in  a  State  court  waa 
not  sufficient  to  ground  an  appeal  or  writ  of 
error;  this  court  say:  "This  is  a  new  quea- 
tion. Thirty-four  years  haa  this  court  Men 
adjudicating  under  the  25th  section,  etc;  and 
familiarly  known  to  have  passed  in  judgment 
upon  cases  of  very  small  amount,  witboat  ever 
having  its  attention  drawn  to  the  conatmo- 
tion,  etc.,  now  contended  for.  Neverthelesa,  if 
the  received  construction  haa  been  erroneonalj 
adopted,  without  examination,  it  is  not  too 
laU  to  correct  it  now.  But  we  think  that  It 
is  not  necessary  to  austain  our  practice,  upon 
contemporaneous,  and  long  protracted  expoai- 
ttons,  that  as  well  the  words  of  the  two  aeo* 
tions  under  which  we  exercise  appellate  juria* 
diction,  aa  the  reasona  and  policy  on  whidi 
those  clauses  were  enacted,  will  auatain  tb« 
received  distinction  between  the  cases  to  whldt 
those  sections  extend."    8  Wheat.  321,  322. 

Aa  no  past  opinion  of  this  court  haa  talnn 
this  course,  io  considering  this  queation,  I  hold 
*  it  to  be  as  open  now  aa  it  was  in  the  ['COS 
case  just  quoted,  and  shall  pursue  that  whiiA 
the  court  tJien  took. 

A  mandamus  is  directed  to  a  judge,  to  SB  IB- 
ferior  court,  or  an  officer,  commanding  the  per- 
formance of  a  specific  act ;  but  it  Uea  in  neither 
case  on  any  matter  of  discretion,  or  to  coeroa 
the  judgment  as  to  the  manner  of  ■'■t'n^ 
where  the  law  permits  the  doing  or  refuaing 
to  do  the  act;  though  it  does  lie  to  enforce  tha 
performance  of  a  mere  ministerial  act,  by  en 
executive  officer  (12  Pet.  610),  a  judge  or 
court  (8  Pet.  302),  which  they  have  no  "an- 
thority to  deny  or  control."  lb.  The  man- 
damus acts  upon  no  right  of  the  respondent  of 
person  or  property,  where  lie  has  no  interest  fn 
the  subject  matter,  as  in  tlie  case  now  before 
us.  "The  real  imrtips  In  tlir  ilisjmte  are  the 
relator   and   the  i United 'Stales,"    u'lio   can'iot 


te  BMd  «r  tb«  eUtm  be  tn  utj  my  cnforoed 
■Cftlnct  them,  without  thair  eonMnt  through  ah 
Mt  of  CoBgrew;  but  wbeo  they  conMut  to 
■obBtt  tba  whole  lubject  of  penalou  to  mn 
offloer  of  their  owd,  and  Impoie  on  him  a. 
potitin  datj  to  pay,  he  U  tbe  mere  iiutni- 
mmt  to  «xwiiU  the  Uw.    Vide  IS  Pet.  611, 

ais. 

The  eommtBd  of  tbe  writ  of  nutnduniu  U 
■Q  "tmaX  Jodcmeat"  hi  the  cum  before  a 
MNnt,  "Vm  wbfeh  a  writ  of  error  may  iisoe  for 
fU  iwereU"  8  Pet.  309:  It  U  one  of  "tboM  bi- 
t«TinedUt«  proeeedinga  which  take  place  be- 
tween the  butitntion  and  trial  of  a  enlt;  obedi- 
•aoe  maj  Im  refuaed,  if  it  be  ibown  that  there 
an  matten  in  a  caue*  which  ue  within  the 
diaeretion  of  the  court  below,  which  Itutify 
tke  refuwl  (8  Pet.  689,  6H) ;  and  what  U  con- 
ehiaife  on  thia  point  la,  tha.t  a  writ  ot  error 
■ar  be  dlandaaed  by  thIa  court  for  the  want 
of  jarisdictlon,  aa  waa  done  In  12  Pet.  140;  In 
tbe  aame  oaae  In  which  a  peremptory  man- 
damna  bad  been  awarded  foar  yeara  before 
(8  Pet.  S04)  to  aign  a  judgment  prerloualy 
rendei«d,  aiul  In  wbioli  thla  court  refuaed  a  aee* 
and  mandamiu  to  render  a  llnal  Judgment.  9 
FeL  002,  600.    All  that  thla  court  can  do  ia  to 


dlaercUon  ahaU  be  exerdaad  (8  Pet.  SOi;  9 
Pet  OOe,  aOS) ;  tt  eompela  them  to  ■^rooeed  to 
a  final  Judgment,  in  order  that  we  mar  ezar- 
ciaa  the  juriadiction  of  reriew  given  by  tbe 
law-  (U  PM.  CeS),  but  OBly  for  Uat  pnrpoaa- 
lb. 

A  mandanioa  Mver  famea  to  an  exaeutlTe  of- 
ficer to  control  hie  diacretion  or  judgment, 
when  the  law  giTea  bim  any  right  to  deliber- 
ate. It  la  to  perform  mlniatarial  acta  which  tbe 
law  baa  enjoined  on  him;  the  mandamua  la  a 
■nmmary  order  to  enforce  the  duty,  by  sup- 
plying a  remedy  for  a  denial  of  an  existing 
ri^t,  where,  for  the  want  of  a  apedflc  oue, 
there  would  otherwiae  be  a  failure  of  Justice. 
12  Pet  620.  Tbe  writ  of  mandamna,  like  the 
writ  of  habeaa  corpus,  la  a  writ  of  right;  but 
tbe  proceeding  upon  It  ia  matter  of  diaention, 
la  nowiae  partaldng  of  the  character  of  a 
final  Jodsment,  ita  effect,  or  an  award  In  the 
nature  of  final  Judgment,  which  can  be  reriaed 
Mt  error;  ao  tbe  law  has  been  finally  settled 
in  England  by  tbe  Houae  of  Lonla,  aa  declared 
and  reoogniwd  by  thia  court  In  fl  Pet.  AST; 
and  eo  It  muat  be  conaidered  here,  unleaa  a 
final  judgment  meana  one  thing  In  the  JudieU- 
ly  Act,  and  another  and  different  thing  at 
eonunon  law,  which  dlatinctldn  la  negativd  in 
the  aane  caae.  Tbe  writ  of  mandamna,  aa 
known  to  the  common  law,  ia  well  defined  in 
1  Craneh,  171,  fi  Pet  192,  and  12  Pet  620}  it 
la  a  prerogatiTe  writ,  which  la  iaaned  from  the 


t  to  right  and  Juatioe,  where  there  ia  no 

eeiflc    remedy    preacribed.     Yet    this 

e  held  that  tbe  mandatory  writ  in  the 

-   ■'      -Inabre--  - 

kncery, 

forma  the  same  office,  without  the  interference 
of  tbe  Court  of  King's  Bench.  6  Pet  19S-I94. 
If  thia  la  ao,  then  there  ia  a  apeoifio  remedy  by 
•n  appropriate  writ  In  tba  r^iater,  grantahle 
flu  mi. 


on  motion  in  dianeeryt  there  b  a  eoncmreat 
jurisdiction  In  tbe  two  courta,  and,  of  oonse- 
quenee.  It  would  aeem  not  to  be  a  prerogative 
writ,  even  by  the  common  law,  when  directed 
to  an  inferior  court,  but  a  writ  In  the  nature 
of  a  mandamuB  deacribed  In  12  Pat  622.  In 
*0  Pet.  193,  a  mandamna  to  a  public  of-  [*60t 
Seer  Is  declared  to  be  the  exwelse  of  original 
jurisdiction,  but  appellate  when  directed  to  a 
court;  the  power  of  thla  court  to  laane  tbia 
writ  ia  aaaerted,  under  the  ISth  section  of  the 
Judiciary  Act,  to  be  the  aame  wliich  la  exer- 
cised by  the  Chancellor  in  En^and,  and  by  tba 
supreme  courta  of  the  Btate^  tn  virtue  of  their 
"geuerml  snperintendenea  of  mferiw  ^fibunala," 
and  the  court  naa  thia  languagei  Tbe  Ju- 
dicial act  eonfera  thia  power  expreealy  on  tbii 
court  No  other  tribunal  exlata  by  wUch  It 
can  be  ezereised."     lb.  194.     In  12  Pet  621, 


Statea,  other  than  in  thia  district,  U  aaaertad 
under  the  14th  aeotion,  aa  a  power  eonunon  to 
thia  and  the  circuit  eonrta  In  tba  State*.    But 


viaing  power  over  inferior  eourta,  bat  only  for 
tbe  pnrpoae  of  bringing  tbe  eaae  to  a  final  Judg- 
ment or  deoiee,  ao  that  it  may  be  raviewed." 
lb.  822.  8o  far,  than,  sa  respeeta  a  mandamua 
from  thla  to  a  eircnii  eonrt,  or  from  a  eircidt 
to  a  district  court.  It  la  dear  that  no  dodalon 
upon  such  writ  ia  a  final  judgment  laviaable  la 
error  or  on  appeal,  aa  well  on  tbeaa  principle* 
aa  tbe  following  language  of  thla  court  In  t 
Pet.  602,  in  an  unanlmona  opinion  delivered  by 
tbe  late  Chief  Jnatica  on  a  motion  for  a  maa- 

"Thla  eonrt  la  naked  to  decide  that  tba 
merita  of  the  eaae  are  with  the  plaintiffa,  and 
to  command  the  Dlatrlct  Court  to  render  Judg- 
ment in  their  favor.  It  la  an  attempt  to  lutro' 
duce  the  superviaing  power  of  thia  oourt  Into 
a  cauae  while  depwdlng  in  an  Inferior  court, 
and  prematurely  to  decide  It  In  addition  to 
thia  obrioua  unntneaa  of  aueh  a  proceeding,  ita 
direct  repugnance  to  the  apirit  and  letter  of 
onr  whole  judicial  ayatem  cannot  eaeape  notice. 
The  Supreme  Court,  in  the  exerdae  of  Ita  ordi- 
nary appellate  Juriadiction,  can  take  eognlianee 
of  DO  eaae  until  a  final  judgment  or  decree 
shall  have  bean  rendered  in  Uie  taifarior  cowt. 
Though  the  merita  of  tbe  cauae  may  bare  faeea 
aubatantially  decided,  while  anything,  thought 
merely  format,  remaina  to  be  done,  thla  eonrt 
cannot  paaa  upon  the  anbject  If  from  any 
iBtemediate  aiaga  ia  tbe  proceeding  an  ap- 
peal might  be  taken  to  the  Supreme  Omurt,  the 
appeal  might  be  repeated  to  ue  great  opprea- 
aion  of  the  parUea.  So,  if  tbia  oourt  mJg^t 
InterMse  In  tbe  prograaa  of  a  eana*  by  way  of 
mandamua,  and  ordar  a  Judgment  or  decree,  a 
writ  of  error  may  b*  brou^t  to  the  judgment, 
or  an  appeal  front  tbe  decree,  and  a  judement 
or  decree  entered  in  purauanee  of  a  mandamna 
might  ba  afterwarda  revaraed.  Such  a  pro- 
cmSu*  wonld  aubvart  our  wbola  ayatem  of 
juriaprudenca. 

Tsiking  it,  then,  aa  aattled,  tbat  on  a  pr» 
ceedlDg  by  a  mandamna  to  an  Inferior  court 
no  wnt  of  error  Ilea,  I  now  proeeed  to  inqolr* 
whether  It  will  Ue  when  the  mandamua  is  di- 
rected to  an  officer  to  perform  a  merely  niiala- 
terial  aot,  by  a  court  having  original  Jnrisdto- 


Mom  to  Award  tke  mil,  u  tb*  mnrt  of  thl« 
dfitriet  li  admitted  to  poueu  b7  the  acta  of 
Febnur7,  1801,  referred  to  In  12  Pet.  fll0,  622, 
624.  iM  the  purpoMi  of  this  eaae  do  not  re- 
quire ft,  I  ihall  not  examine  Into  the  appareiit 
diierepuKj  betneea  the  opinion  in  G  Pet.  and 
12  Pet.  on  the  nature  or  office  of  the  writ  of 
aundamUB  whether  thej  depend  on  the  13th  or 
14th  aectlou  of  the  Judldarj'  Act,  but  oonflne 
myself  to  the  view  which  the  oonrt  take  of 
the  lubjeet,  under  the  act  which  glvM  jmis- 
diction  to  the  Murt  of  this  diitrlct  to  award 
iti  which  ia  tJiia,  That  proceeding*  and  an  ap- 
{dleation  to  a  court  of  juatico  for  a  mandamua 
are  judicbd  proeecdingi,  cannot  admit  of  a 
doubt;  and  that  thU  ia  a  eaaa  in  law  ia  equal- 
It  olear.  It  is  tlte  prosecution  of  a  auit  to  en- 
force  a  right  aecnred  by  a  epecial  act  of  Con- 
gna*,  requiring  of  the  PoBtmaBter-General  the 
performance  of  a  precise,  dcflnite,  and  apeciflc 
aot,  plainly  eojoined  by  the  law.  It  cannot 
be  denied  but  that  CoogreM  liad  the  power  to 
command  that  act  to  be  done;  and  the 
power  to  enforaa  the  performance  of  tlie  act 
mutt  rert  aomewhne,  or  it  will  prsBent  a  caae 
whldi  ha*  often  beeo  raid  to  involve  a 
monatroua  abeurdlty  in  a  well  organized  gov 
emment,  that  there  ihould  be  no  remedy,  al 
though  a  elear  and  undeniable  right  should  be 
shown  to  exist,  and  if  the  remedy  cannot  be 
•  10*]  applied  by  'the  Circuit  Court  of  this 
distrkt  it  exists  oowbera.  But  by  the  ezpreu 
terma  of  tlii*  act,  the  Jurisdiction  of  this 
drcuit  extends  to  all  eases  in  law,  ate.  No 
moie  general  language  could  liave  l>ecn  used 
an  attempt  at  specification  would  have  weak 
ened  the  fotea  and  extent  of  the  general  words 
—tU  caaaa.  Hare^  then,  Is  the  detection  to 
tUa  QrcuU  Court  of  the  whole  judicial  power 
in  tliia  district,  and  in  the  very  worda  of  the 
Constitution,  which  declares  that  the  judicial 
power  shall  extend  to  all  cases  In  law  and 
equity  arising  under  the  lawa  of  the  United 
SUtes,"  etc.    12  Pet.  623,  624. 


No  one  has  ever  denied  that  COBmaa 
power  by  the  Constitution  to  give  autnorlt 
^e  courts  of  the  United  States  to  issue  a 


>rlty  to 


-, ■  to  an  inferior  court,  or  a  public  ._.. 

the  only  objection  to  its  exercise  by  this  court 
on  the  writ  directed  to  the  Beoretary  of  State 
was,  that  it  was  by  original  jurisdiction,  which 
could  not  be  granted  in  such  case.  1  Cranch, 
176.  But  this  objection  cannot  avail  when  ap- 
plied to  a  oourt  of  general,  original,  and  ex- 
clusive jurisdiction,  in  the  whole  range  of  the 
judicial  power  of  the  Constitution;  which 
necessarily  embracea  prerogative,  among  all 
other  writs  known  to  the  common  law,  or  the 
laws  of  the  SUtos  which  ceded  this  district  to 
the  United  States,  with  powers  of  exclusive 
l^lslatlon  in  and  over  it.  Such  is  the  juris- 
diction of  the  Circuit  Court  of  this  district,  as 
declared  in  the  above  extract  from  the  opinion 
In  Kendall's  case,  which  contains  in  substance 
the  common  law  definititm  of  the  prortwatire 
writ  of  mandamus;  whether  It  ia  directed  to  a 
oourt  or  an  officer.  It  equally  eomes  within  the 
definition,  being  adapted  to  the  exigency  of  the 
ease,  so  as  to  ^ve  an  adequate  remedy  when> 
•vet  there  ia  an  existing  right  which  can  b« 
•nforoed  by  no  other  process,  which  Is  the  very 
effloe  of  the  common  law  prerogative  writ. 
Then  is  no  prineipl*  af  law,  there  is  no  dedaloa  . 


of  this  eonrt,  or  any  provlalott  of  any  set  of 
Congress,  which  discriminates  a  maodamua  to 
a  court,  from  one  to  an  officer,  either  in  ito 
nature,  the  acttoo  of  the  court  upon  it,  or  tho 
eCFect  thereof.  It  ia  but  an  order  to  ik>  an 
act,  ministerial  in  its  nature,  enjoined  by  law 
in  a  case  which  involves  no  discretion  or  leavea 
any  alternative;  sneh  an  order  is  never  mado 
where  a  judloial  aet  remains  to  be  done  by  k 
court,  or  an  executive  act  to  be  performed  bj 
an  officer  which  the  law  submits  to  the  exer- 
cise of  his  own  judgment  ou  the  matter.  Thua, 
in  S  Pet.  304,  the  order  was  made  to  sign  ft 
Judgment  previously  rendered,  because  the  law 
commanded  it;  but  In  the  same  caae,  the  eowt 
refused  to  order  a  judgment  to  be  rendered  for 
the  plaintiff.  9  Fei  6(6.  So  In  Kendall's  ease, 
the  mandamus  was  properly  lasUBd  for  tho 
reasona  assigned,  the  aet  commanded  waa 
purely  ministerial;  it  was  refused  in  this  ease 
because  soma  discretion  was  involved,  whieh 
will  be  found  to  be  the  turning-point  In  all  tbo 
cases  at  common  law,  or  in  this  court,  wiUiont 
a  dictum  In  either  which  assert*  the  doctrina 
that  the  order  of  the  oourt  partakes  any  mora 
of  the  character  or  effeot  of  a  final  judgment  lit 
the  one  class  ot  cases  than  the  other.  Each  ia 
the  prosecution  of  a  suit  to  enforce  a  ri^t, 
secured  by  a  special,  or  tlie  general  law  which 
^vems  tne  ease;  the  proceeding  is  the  same 
in  both,  from  the  presentation  of  the  petition 
till  the  order  of  the  eonrt  ia  made;  and  when 
made,  the  order  relates  to  a  ministorial  act, 
In  which  neither  ths  court  ot  the  officer  baa 
any  interest,  unless  in  cases  where  the  man- 
damus restores  the  relator  to  an  oSee  of  which 
he  has  been  ousted  by  an  illegal  act.  But  in 
such  cases  the  mandamua  eflfects  only  the  poa- 
session.  Vide  12  Pet.  620.  The  right  to  Uw 
office  remains  open  on  a  quo  warranto. 

In  the  present  case,  the  writ  is  prayed  for  ia 
order  to  obtain  the  payment  of  a  sum  of 
money  to  which  the  respondent  has  no  claim; 
the  act  required  of  him  is  to  sign  such  warrant 
or  other  order  on  the  officer  who  has  the  cus- 
tody of  the  pension  fund,  as  will  enable  Ute 
relator  to  receive  what  Congress  have  ap- 
propriated to  her  use.  Whether  such  appro- 
priation has  been  made,  depends  on  the  con- 
struction of  the  acts  of  Congress;  which  must 


law,  its  payment  is  as  much  a  miDlsterial  act 
in  signing  the  warrant,  as  signing  a  judgment 
already  'rendered;  both  being  on  ex-  [*6It 
ecution  of  the  command  of  Uie  law,  there  la 
no  principle  which  excludes  a  writ  of  error  in 
one  case  that  can  justify  It  in  the  other.  The 
only  question  In  this  case  is,  whether  Con- 
gress has  directed  the  money  to  be  paid,  as  it 
was  in  Kendall's  ease — whether  the  credit 
should  be  given;  when  that  is  settled,  tho  man- 
damus only  enforces  the  right  of  the  relator  to 
receive  that  which  Congress  had  declared  be- 


without  a  jury  or  the  forms  of  the  eomnton 
law  being  pursued,  as  In  anito  oommenced  by 
original  writs.  Whether  the  snbjeot  matter  of 
the  ordv  relates  to  the  payment  of  money,  <r 
any  other  aet  of  a  mlnlatorlal  nature;  the  na- 
ture or  diaraeter  of  the  order  does  not  become 
that  9t  A  tnal  ludgniantt  nviaable  by  a  writ 
Folan  i^ 


«(  VTor;  tha  comTnra  Uw  dOM  not  Authorise 
any  Bppell>te  proccetUag*  on  a  prerogative 
wnt;  the  JDdidiu'7  Act  nukes  no  provision  for 
It,  ud  nothing  but  future  legialation  caji,  in 
mj  opinion,  convert  a  aummary  order  on  b 
motion  or  rule,  into  a  flnal  judgment,  m  ae  '  ~ 
make  it  cognizable  in  error.  Tie  reasoning 
the  eourt  in  0  Pet.  602,  it  concluiive  that  en 
doe*  not  He  to  an  order  awarding  a  mi 
diiinua  to  a  court.  It  ih  admitted  tut  It  doea 
Bot  lie  at  common  law  in  any  case  of  man- 
d«ma«,  B  Pet.  SG7;  for  which  one  reason  alone 
U  lufficlent  to  ahow  the  true  policy  of  the 
law.  That  aa  this  remedy  waa  deBigoed  to  be 
a  apeedj  one,  the  party  who  had  obtained  il 
■hould  not  loM  its  benefit  by  being  hung  ui 
by  a  writ  of  error  (1  Strange,  M3;  8  Co.  12^ 
b] ;  or,  in  the  language  of  this  court,  by  the 
appeal  bein^  "repeated  to  tlie  great  o{ 


»allt 


appeal  o 


of   wror,   whidb    "would    anbvert 


The  esMQce  of  a  prerontive  writ  is  in  tha 
promptitude  of  tbe  remedy;  It  i«  deviaed  to 
create  one  where  none  adequate  eziated,  and  it 
is  administered  so  as  to  meet  tbe  ends  of 
hutiee  in  a  summary  manner.  12  Pet.  S20.  It 
li  not  for  me  to  say  whether  power  to  so  act 
ought  to  be  subject  to  revision;  my  inquiry  is 
ouW  whether  the  law  has  made  it  ao,  by 
■eribing  one  rule  for  the  case  of  its  eiercia 
a  court  or  judicial  officer,  and  a  different  one 
for  an  executive  or  miniaterial  oOicer. 
moat  solemn  deciaiona  of  this  court  juatify  me 
In  denying  tbe  existence  of  any  reviaiug  power 
in  the  flrat  claaaes  of  cases;  every  reason  and 
principle  on  which  they  are  founded  apply 
equally  to  the  Uat  classea:  and  where  I  find 
that  the  only  cases  in  which  the  existence  of 
ancb  power  ia  asserted  or  assumed  contain  no 
reference  to  precedent  authority,  or  reasons  to 
support  them,  I  cannot  feel  bound  to  consider 
tbe  law  to  be  so  settled  as  to  govern  this 
cue.  Nor,  in  the  course  of  the  opinion  now 
iklivered  by  the  court,  does  there  seem  to  ma 
to  be  such  a  train  of  reasoning,  or  reference  to 
settled  principles,  as  to  overcome  the  weight 
of  authority  in  the  previous  adjudications  of 
this  court. 

In  referring  to  the  case  of  Weston  t.  Charles- 
ton, in  2  Pet.  463,  wherein  it  was  held  that  a 
writ  of  error  would  lie  under  the  26th  section, 
to  the  refusal  of  a  State  court  to  award  a 
prohibition;  I  think  the  court  has  added  to  the 
strength  of  their  own  opinion  but  little,  if  any 
thing,  in  principle  or  authority;  for  no  order 
of  a  court  partakes  leas  of  the  character  of  a 
final  judgment  in  a  suit  thsn  an  order  award- 
ing or  refusing  a  prohibition.  In  one  case  an 
Inferior  court  is  ordered  not  to  proceed  to  a 
Judgment,  but  to  surcease  action  in  the  cause; 
m  the  other,  it  is  left  free  to  act;  but  in  either 
case  the  only  question  ia,  whether  the  inferior 
eoort  has  juriadiction ;  if  they  have,  it  cannot 
b*  controlled  in  ita  exercise;  if  they  have  not, 
tbey  can  render  no  judgment;  tbe  action  of  the 
SnpBTior  Conrt  mnst  necessarily  be  confined 
to  jurisdietion,  and  its  revision  by  this  court 
tmM  extend  no  farther. 

!■  the  opinion  la  S  Fet  ao  adjtKlged  oaa* 


at  the  common  law  or  In  this  court  la  referred 
to;  its  jurisdiction  seems  to  be  assumed,  more 
from  the  supposed  necessity  of  ita  exercise 
than  from  any  principle  of  law,  or  proTision 
in  the  Judiciary  Act;  and  no  argument  waa 
had  on  this  pomt  till  it  was  directed  by  the 
court,  after  *an  argument  on  the  merits  F'CIS 
at  a  preceding  term;  for  which  reasons,  1  have 
been  disposed  rather  to  look  to  this  case  as  a 
beacon,  than  to  adopt  it  aa  a  precedent.  It 
lias  been,  in  my  opinion,  unfortunate  for  this 
court  that  the  course  of  argument,  in  cases  in- 
volving tbe  momentous  question  of  what  are 
the  pro^r  subjects  for  the  exercise  of  its  ap- 
pellate jurisdiction,  have  been  so  limited  as  it 
appears  in  the  reports  of  its  decisions  on  this 
subject.  In  tracing  them  back  to  the  organisa- 
tion of  tbe  court,  it  will  be  found  that  forty 
years  had  elapsed  before  there  was  a  writ  of 
error  sustained  on  a  prohibition;  more  than 
thirty  before  it  was  aaserted  that  it  would 
lie  on  a  mandamus;  fifty  before  it  was  acted 
on,  and  that  this  is  tbe  first  case  in  which  it 
has  been  held  to  lie  on  a  habeas  corpus.  This 
affords,  it  is  true,  no  ooncluaive  argument  that 
the  power  exists  only  by  assumption,  because 
It  baa  been  ao  long  dormant;  yet  it  affords  the 
most  powerful  reaaons  for  the  moat  thorough 
GOnatderation  of  a  case  where  its  exercise  is  in- 
voked for  tbe  first  time,  by  a  full  research  into 
the  principles,  the  analogies,  and  the  usages  of 
law,  which  define  appellate  power  and  its  sub- 
jects, according  to  the  common  law  applied  to 
the  Judiciary  Act,  which,  by  reference,  adopts 
it  as  its  basis. 

There  is  great  danger  of  error  in  bringing 
any  case  within  the  22d  or  26th  sections,  which 
ia  either  without  precedent  in  the  common  law, 
or  opposed  to  ita  settled  principles,  atill  more 
BO,  when  both  objectiona  apply  aa  they  do  in 
the  case  of  a  prohibition;  for  it  will  be  found 
very  difficult  to  exercise  under  the  Judiciary 
Act  any  appellate  power  which  ia  repudiated 
by  the  principlea,  usages,  and  adjudged  caaea 
of  the  common  law.  And  if  it  should  so  hap- 
pen that  even  on  the  fullest  consideration,  a 
single  ease  of  tbis  description  is  acted  upon, 
too  much  caution  cannot  be  used  in  most 
thoroughly  exauiining  another  case,  auppoaed 
to  be  analogous;  a  fortiori,  where  the  first  in- 
novation was  without  argument,  a  partial  or 
ex-parte  one,  or  one  directed  on  second  thou^t, 
after  the  merits  of  the  case  had  been  dia- 
cusaed.  No  safer  course  csn  be  adopted  than 
was  taken  in  the  case  in  8  Wheat.  SSI,  322, 
wherein  the  court  would  not  sustain  an  un- 
questioned practice  of  thirty-four  years,  "by 
contemporaneous  and  long  protracted  exposi- 


under  the  25th  section;  but  justified  it  by 
reference  to  "the  reaaons  and  policy"  developed 
in  that  and  the  22d  aectiona,  in  conferring 
their  appellate  power.  Had  this  course  been 
taken  m  this,  and  tbe  case  of  Holmes  r. 
Jennison,  by  investigating  the  grounds  on 
which  a  writ  of  error  hod  been  sustained  on  a 
prohibition;  instead  of  asauming  that  position 
as  impregnable,  then  holding  taat  the  appel- 
late power  to  revise  the  proceeding  on  a 
mandamua  waa  a  consequence  resulting  from 
^erciae  In  a  ease  of  prohibition;  and  that 
___  same  power  over  a  habeas  followed  as  the 
oonclusion  from  those  premiasa,  t^  f^i^  jBva.V^ 


■monU  lutva  baaa  inon  Mtbfketor;,  tf  not  « 
tinlj  dUTamt.  When  thi*  ehun  will  ead  t 
OBI  ou  UlL 


d  <M)  prini 

bj  tlw  MljudgM  e*M«,  book*  of  authority,  and 
the  deciafons  of  tbia  court,  to  b«  thskm  bj 
the  cue  of  Weston  *.  GharleatoQ,  or  those 
which  an  dependeat  npon  it;  believing  that 
that  ease  nata  alone  on  Ita  own  unaopportad 
authority.  I  c«iinot  racogiuse  it  aa  a  tiasia  for 
thia,  or  the  caae  of  Holmes.  Nor  can  I  feel 
bound  to  wnsider  the  point  as  settled  so  aa  to 
•xelude  further  coDtideration,  by  reversing  the 
eourae  now  taken  bv  the  court;  and  looking 
through  the  caaea  of  habeaa  corpus  and  man- 
damus, to  the  caae  of  prohibition  on  wluoh  they 
raat,  brlngiiig  the  ezensiaa  of  appellate  power  of 
thla  eonrt  orer  that  oaaa,  to  the  teat  of  the 
eomnWD  law,  the  Judiciary  Act,  Mid  the  de- 
olaiona  of  thia  court,  dted  In  tliia,  and  the 
opinion  in  Holmei'  ca•^  which  have  hitherto 
remained  without  notice  In  argument  or  opin- 


been  taken  by  the  court, 
mine  will  oonform  to  whatsver  conclusion  may 
be  adopted;  but  while  those  cases  referred  t« 
by  me  continue  unnoticed,  my  judgment  will 
be  guided  by  them  aa  authoritative;  and  until 
they  shall  be  recouHidered  and  overruled,  I 
cannot  but  consider  tbem  to  be  'more  [*61S 
firmly  rooted  and  planted  in  the  law,  mon 
congenial  to  its  principles,  its  policy,  and  the 
reasona  on  which  it  la  founded,  than  any  de- 
cisiona  which  have  been  aince  made  to  the 
contrary.  If  the  purposes  of  justice  require  a 
further  expansion  of  our  appellate  power,  it 
is  the  duty  of  CktngreBS  to  prescribe  it,  but 
while  the  law  remains  unchanged  by  legis- 
lative power,  I  cannot  cease  to  deprecate  the 
onward  progress  of  jurisdiction,  by  step  on 
step,  from  case  to  caae,  to  which  no  limit  aeema 
asaignablc,  so  long  as  the  emergency  of  a 
cause  can  be  held  to  justify  the  assumed  neces- 
sity for  the  exeroiae  of  that  power,  where  it 
ia  not  elearlv  within  the  provieiona  of  the 
Judiciary  Act. 


OBOBOB  HOLHXS,  KaintiS  in  Brror,      ' 

SILAS  H:  JENNIBON,  QoTemor  of  the  SUte 
of  Vermont,  and  John  Starkweather,  Sheriff 
of  the  County  of  Washington,  in  the  said 
State  of  Vermont,  and  their  Succeiaors  in 
Offlce,  Defendanta  in  Error. 

(Seportad  at  paf«  MO  el  this  toL) 


■    Opinion  by  Ifr.  Joatioa  Bildwia. 


:  fully  and  eordially  In  the 


this  i3ue,Thave  nothing  to  add  to  the  reasons 
assigned  by  them  nsfwctively,  lest  It  might 
im^ly  my  want  of  eonlldenoe  In  the  grounds 
which  they  have  taken,  and  in  ray  mind  main- 
tained with  aonclnsi*e  force.  There  are,  how- 
ever, two  aubjecta  of  high  consideration  in- 
Tolved  in  thla  caae,  whieh  I  feel  constrained  to 
notice;  aa  my  opinion  would  have  been  gov- 
emed  by  them  had  there  been  no  other  grounds 
for  my  declining  to  tnterfen  with  the  order 
of  the  Supreme  Court  of  Vermont,  remanding 
the  relator  to  the  enatody  whence  he  waa 
brought  be/on  tbem  by  the  writ  of  habeaa 
eorpu*. 

1.  The  CbnsUtntlon  of  the  United  Btatea 
confera  no  power  on  any  department  of  the 
federal  government  to  prevent  a  State  <v  ita 
offieen  from  aending  out  of  lU  territory  a 
person  In  the  aituatiou  of  Hdnws,  the  relator. 

8.  That  a  writ  of  error  doea  lie  from  thia  to 
A  StaU  court,  to  reviae  their  prooeedinga  on 
a  writ  of  habeaa  corpus. 

That  the  treaty-maldnK  power  of  the  Oon- 
atitution  ia  competent  to  bind  the  States  by  a 
■tipulatlon  to  surrender  fugitlvea  from  justice, 
b  not  denied  by  any;  nor  that  where  such 
power  la  executed  by  a  treaty,  a  State  Is  under 
an  obligation  to  nurendert  but  that  while  auch 
power  rwwina  dormant  or  eontlngent,  the  obli- 
gation doe*  not  exist,  and  that  Congresa  hav* 
no  power  to  impoaa  It  has  been  too  clearly  aa- 


tabH^ 


But  while  I  admit  the  oompetency  of  the  troa- 
ty- making  power  to  compel  I  utterly  deu^  its 

Kwer  to  prevent  the  expulsion  of  •  fugitive 
Ita  justice  from  the  territory  of  a  State,  pur- 
suant to  its  laws,  or  the  general  authority 
vested  in  ita  executive  or  other  appropriate  of- 
ficers, to  administer  and  enforce  its  regnla- 
tione  of  internal  police. 

This  distinction  between  the  power  to  oom- 
pel  and  the  power  to  prevent  the  surrender  of 
a  fugitive,  is  visible  In  the  whole  frame  of  the 
Constitution,  aa  well  in  the  general  lines  iriiich 
it  designates,  in  separating  the  powen  of  the 
federal  and  State  govemmente,  by  grants,  pro- 
hibitions, and  aeparationa,  aa  by  Its  more  spe- 
cific provisions. 

There  cannot  be  found  a  clause  in  the  whole 
Instrument,  which  in  terms  or  by  any  fair  con- 
struction, can  be  made  to  bring  the  power  to 
compel  a  State  not  to  surrender,  within  any 
enumerated  subject  over  whieh  Congress  ooa 
legfalate,  nnleaa  it  I*  aought  aa  (me  of  a  va- 
grant nature,  to  be  exeadaed  under  auch  of  the 
various  items  specified  as  may  be  suggested  by 
a  train  of  Ingsnioua,  refined,  and  aubUe  reaaon- 
Ing,  from  one  Implication  to  another,  till  there 
is  found  some  hook  whereby  to  connect  this 
with  aome  granted  power.  Nay,  it  is  eaa- 
tloualy  omitted  in  the  prohibition  on  the  States 
to  nae  any  language  which  can  be  tortured  into 
a  refereaee  to  the  anbject  matter;  and  as  tho 
nature  of  the  treaty- making  power  predndea 
any  ennmemtim  of  the  subjwts  of  Its  ozandM, 
it  U  left  with  no  other  prescribed  limltattra 
than  that  treaties,  to  hsTS  their  ooutitBtionBl 
effect,  nuist  bo  made  "under  the  authority  of 
Petera  14. 


Um  Usitod  StatM."  Thla  paver  nuut  thea  be 
<1S*]  called  into  Action,  uti  'ut  oa  the  tub- 
Jeet,  before  &  State  Cftu  be  deprived  of  the 
right  to  Burrender,  or  retain  ■  fugitive  mt  ita 

fileaaure;  »  right  which  each  State  poweeaed  in 
ta  plenitude,  on  tlie  dlaeolution  of  tlie  articlM 
of  confederacy  and  which  remained  unim- 
paired, tilt  it  became  part;  to  the  Constitution, 
oa  ItB  adoption  bj  the  people  thereof,  whereb; 
thej  held  tbe  power  aubiect  to  eueh  reatrainta 
mm  treat;  atipulation*  might  impose  in  future 
Without  aucb  stipulation,  tbe  whole  aubject 
matter  of  fugitives  of  an;  deeeription,  from  a 
foreign  nation,  or  an;  of  its  colomea  or  depend- 
enciea,  ii  reaerred  to  the  respective  Btatea  aa 
full;  ea  l>efore  the  Constitution;  but,  with  auch 
etipulation  in  a  treat;,  I  admit  the  State  ia  a* 
muoli  bound  to  make  tbe  surrender,  aa  if  It 


same  proviaion  had  been  nude  in  relation  to 
foreign  fugitivea  from  justice,  or  lervice,  aa 
those  from  the  respective  Statea,  iDut  vlili^  ia 
guardedl;  omitted. 

In  the  second  clause  of  the  aecond  section  of 
the  fourth  article,  the  Constitution  provide*, 
that  "A  pereon  charged  in  an;  State  with  trea- 
son, felon;,  or  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  State,  shall,  on 
demand  of  the  executive  authorit;  of  ttte  State 
from  which  he  fled,  be  delivered  up  to  be 
moved  to  tbe  State  from  which  he  fled." 
corresponding  provision  ia  made  for  fugitives 
from  service  or  labor;  and  Congreaa,  b;  the 
Act  of  1793,  have  preecTit>ed  the  mode  In  whldi 
the  proviaion  of  the  Constitution  shall  be  mt- 
ried  into  effect.    I  Btor;,  SS4,  2SS. 

It  will  not  be  pretended  that  theae  provi- 
sions do  not  im^ee  ufion  the  States  of  tliis 
Union  an  obligation  as  imperative,  and  Impair 
tbeir  reserved  rights  to  the  same  extent  as  « 
similar  stipulation  in  a  treat;  lietween  tbe 
United  States  and  an;  foreign  state;  let  it 
then  be  asaumed  that  there  was  such  a  treat; 
with  Great  Britain,  in  relation  to  fugitives 
from  justice  in  Canada,  and  a  stronger  case 
cannot  be  supposed;  the  qneation  It  involves  la 
not  diniciiit  of  solution. 

The  object  and  great  purpose  of  tbe  Consti- 
tution and  Congress,  in  one  case,  and  of  the 
treat;  in  the  otner,  is  to  malie  it  the  dut;  of 
the  State  and  ita  officers  to  make  the  surrender 
on  a  demand ;  but  It  does  not  follow  that  it  ma; 
not  be  done  voluntarily  or  without  demand;  to 
take  the  fugitive  to  the  border  and  force  him 
to  pass  the  Tine,  whether  the  authorities  of  the 
adjacent  States  or  provinces  are  desirous,  or 
even  willing  to  receive  him  or  not,  is  but  an 
ordinar;  police  power.  This  ia  the  true  point 
In  iasne;  whether  a  State  la  prohibited  b;  the 
Constitution  from  doing  of  Its  own  accord  an 
act  which  It  is  bound  to  do,  whenever  demand- 
ed pursuant  to  a  law  or  a  treat;  of  the  United 
States,  and  which  it  misht  do  or  refuse,  if  the 
•object  was  neither  within  the  law  or  treat;- 
maldn^  power  of  the  United  States.  Had  no 
provision  been  made  for  tbe  reclamation  of 
rngitlvei  from  the  States,  there  could  be  no 
pretense  for  denjing  to  the  Statea  an  naliiaited 
discretion  over  the  whole  subject;  the  Consti- 
tution has  put  one  single  limitation  on  tbls  dis- 
cretion, in  case  of  a  demand  from  tbe  execu- 
tive of  another  State;  leaving  that  discretion 
10  L.  ed. 


there  would  have  been  no  obllgatioB  to  surren- 
der on  a  demand,  there  wonld  have  been  the 
same  right  and  power  to  do  it  aa  now  exists  in 
each  State  in  respect  to  their  respective  fugi- 
tivea; or  as  would  exist  under  a  treat;-mal[ins 
proviaion  for  the  reciprocal  deliver;  of  fugi- 
tives from  the  Canadas  or  tbe  States. 

No  injunction  of  the  Oonititutlon  oan  be 
violated,  nor  the  faith  of  treatiea  imp^red, 
b;  each  Stato  or  province  refusing  to  be  made 
a  Botan;  Ba;,  an  aa;lnm,  or  even  Um  recepta- 
cle of  the  vagabonds,  the  oriminala,  or  oonvict* 
of  the  other;  an;  dut;  of  Stat*  to  State,  of 
State  to  the  Union,  and  the  United  BUtes  to  for- 
eign powers.  Is  full;  and  faithfull;  executed  b; 
the  performance  of  the  duties  and  atipulatlons 
imposed  or  made.  But  no  political  eommunit; , 
no  municipal  corporation,  oan  ba  nader  any 
obligation  to  aulTer  a  monl  peatUence  to  pol- 
lute ita  air,  or  oonta|don,  of  the  moat  eorrapt- 
ing  and  demoralizing  influeaee,  to  spread  among 
ita  citiaena,  h;  the  'conduct  and  exam-  [*•!• 

fie  of  men,  who,  having  forfeited  the  protae- 
ion  of  their  own  goTamment  h;  thdr  erlmea, 
claim  to  ba  rescued  from  the  eonsequenoea  b; 
an  appeal  to  the  same  Constitution  and  laws, 
under  which  onr  own  dtfaMia  are  not,  and 
cannot  be  screened  from  pnnlslimeiit,  when  it 
ia  Hierlted  b;  their  conduct.  No  Stirta  can  be 
compelled  to  admit,  retain,  or  aapport  foreign 
paupera,  or  those  from  another  Btato;  the; 
ma;  ba  removed  or  sent  where  the;  came; 
not  becauae  povert;  is  a  crime,  but  beeauae  it 
is  a  miafortuDa  not  to  be  mitigated  or  relieved 
b;  tlM  eompulsor;  contributions  of  those 
among  whom  tbe;  throw  themselves,  or  are  cast 
b;  their  govemmeDta  for  malatenaace. 

Ever;  Stato  baa  acknowledged  power  to 
pass,  and  enforce  quarmntlne,  health,  and  in- 
spection laws,  to  prevent  tbe  introduction  of 
disease,  pestilence,  or  unwholesome  provisions; 
Buoh  laws  interfere  with  no  powers  of  Con- 
gress or  treat;  stipulations;  the;  relato  to  in- 
ternal police,  and  are  subjects  of  domestic  Re- 
lation within  each  State,  over  which  no  an- 
thorit;  can  be  exercised  b;  anv  power  nnder 
the  Constitution,  save  b;  reqnirmg  tbe  consent 
of  Congress  to  the  Imposition  of  duties  on  ex- 
ports and  imports,  and  their  pa;ment  into  the 
Treaaur;  of  the  United  Statea.  11  Pet.  102, 
130,  etc.;  »  Wheat.  flU,  etc;  12  Wheat.  488, 
etc.;  vide  aeetion  10,  article  1,  clanae  2.  "These 
laws  form  a  portion  of  that  immense  mass  of 
legation  which  embrecea  ever;thing  within 
the  territor;  of  a  State  not  aurrendarod  to  the 
general  government,"  etc  9  WbeaL  20S.  *^o 
direet  general  power  over  theM  avbteoto  Is 
granted  to  Congreaa,  and  eonseqnentl;  tb^ 
remain  subject  to  Btato  legislation."  lb.  "The 
coaatitutionalit;  of  such  laws  haa  never,  lo  far 
as  we  have  bean  Informed,  been  denied*  (Ifa. 
206],  and  are  considered  as  flowing  from  the 
acknowledged  power  of  a  Stato  to  provide  for 
the  health  of  ita  dtUena.'    lb. 

"The  power  to  dtreet  the  removal  of  nm- 
powder.  Is  a  branch  of  the  police  power  wUeh 
imquestionab);  remains  with  tbe  States."  IS 
Wheat.  443.  "We  are  not  sura  that  this  ma; 
not  be  i;i«ased  among  iDapeetio4  laws.      The 


VMnoTft]  or  deitmetloa  of  liifectloiu  or  tuaotuid 

article!   U   undoubtedly 

power,  uid  lonaa  an  expresi  exception  to  the 

Erobibition  ve  ftre  oonudering.  Indeed,  the 
iwa  of  the  United  Statei  expreael;  unction 
the  health  Uwb  of  a.  State."  lb.  4M.  These 
frinciplei  were  re-affirmed  in  The  City  of  New 
York  V.  Mi  In,  in  laogusge  worthy  of  repetition, 
and  moat  approprlat*  to  this  cue  In  sU  ita 

"That  the  State  of  New  York  poaaeseed 
power  to  pasi  tbia  law  (reapecting  foreign  pau- 
pera,  before  the  adoption  of  the  Constitution 
of  the  United  States,  might  probably  be  taken 
aa  a  tmiani,  without  the  necessity  of  proof. 
But  aa  it  may  tend  to  preaent  it  in  a  clear 
point  of  view,  we  will  quote  a  few  passages 
from  a  standard  writer  upon  public  law,  show- 
ing tne  origin  and  character  of  this  power." 

Vattel,  book  2,  eh.  7,  sec.  M.— "The  sover- 
•Ign  may  forbid  the  entrance  of  Us  territory, 
•Ither  to  foreigners  in  general,  or  in  particular 
cases,  or  to  ewtain  persons 
tieular  purpoaea,  according 
advantMeoua  to  the  state.' 

Vatte^  book  2,  oh.  8,  aec  100.— "Sinoe  the 
lord  of  the  territory  may,  whenever  he  thinks 
proper  forbid  its  being  antered;  he  has,  no 
douot,  a  power  to  annex  what  conditions  he 
pleases  to  the  permiaiion  to  enter." 

"The  power,  then,  of  New  York  to  paas 
this  law,  having  undeniablj'  existed  at  the  for- 
mation of  the  Conatltution,  the  simple  inquiry 
ie,  whether  by  that  fautmnient  H  was  taken 
from  the  State  and  granted  to  Congress;  for  tf 
it  were  not,  it  yet  remains  wHh  them." 

"If,  as  we  think.  It  be  a  regulation,  not  of 
eommerca,  but  of  toUcc,  then  it  is  not  taken 
from  the  States.  To  decide  this,  let  ua  exam- 
ine its  purpose,  the  end  to  be  attained,  and  the 
meam  of  its  attainment." 

"It  Is  apparent  from  the  whole  scope  of  the 
law  that  the  object  of  the  Legislature  was  to 
prevent  New  York  from  beins  burdened  by 
an  influx  of  persons  brought  thither  in  ships 
either  from  foreign  countries  or  from  any 
•  II*]  other  of  the  *Statea;  and  for  that  pur- 
pose a  report  was  required  of  the  namea,  places 
of  birth,  etc,  of  all  passengers,  that  the  nec- 
eaaary  atepe  might  be  taken  by  the  city  au- 
thorities CO  prevent  them  from  becoming 
chargeable  as  paupers." 

"The  power  reserved  to  the  several  States 
will  extend  to  all  the  objects  which,  in  the 
ordinary  course  of  affairs,  concern  tbe  liber- 
tiea,  lives  and  propertiea  of  tbe  people,  and  the 
internal  order,  improvement,  and  prosperity  of 
Um  SUte."    II  Peters,  132,  133. 

After  a  review  of  Gibbons  r.  Ogden,  and 
Brown  v.  Maryland,  and  showing  that  their 
Oldnions  are  not  in  ooUision  with  the  prind- 
|MB  of  either  of  these  cases,  tbe  court  say: 
^nt  we  do  aot  place  our  opinion  on  this 
gronnd.  We  choose  nther  to  plant  eurselvea 
on  what  we  consider  an  impregnable  position. 
-They  are  these — That  a  State  baa  tne  same 
nndenlable  and  unlimited  jnriBdIetion  over  all 
persons  and  things  within  ita  territorial  limits 
aa  any  foreign  nation,  where  that  Jurisdiction 
ia  not  surrenoered  or  restrained  by  the  Consti- 
tution of  the  United  Statea.  That  by  virtue  of 
thia,  it  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  State,  to  advance  the 
«S0 


safety,  happliMas,  and  proapertty  of  Ita  peoplei 
and  to  provide  for  its  general  welfare,  by  any 
and  every  aet  of  legislation  which  it  may  deem 
conducive  to  these  ends,  where  the  power  over 
the  particular  aubject,  or  the  manner  of  its  ex- 
ercise, ia  not  aurrendered  or  restrained  in  tha 
manner  just  stated.  That  all  those  powers 
which  relate  to  merely  municipal  regulationa, 
or  what  may,  perhaps,  more  properly  be  called 
Internal  police,'  are  not  thus  surrendered  or 
restrained;  and  that,  conaequently,  in  relation 
to  theses  the  authority  of  a  State  ia  complete, 
unqualified,  and  exclusive."     11  Pet.  139. 

'^e  think  it  as  competent  and  as  necessary 
for  a  State  to  provide  precautionary  measure 
against  the  moral  pestilence  of  paupers,  vaga- 
bonds, and  possibly  convicts,  as  it  is  to  guard 
against  the  physical  jwstilence  which  may  ariaa 
from  unsound  and  infectious  articles  import- 
ed; or  from  a  ship,  the  crew  of  which  may  be 
laboring  under  an  infectious  disease."    lb.  143. 

These  principles  were  not  declared  for  the 
Srat  time  in  tbe  case  of  Miln;  they  flowed  from 
thoae  which  were  estabtisbed  aa  unqueatlona- 
bia  in  The  United  SUtes  v.  Bevans,  where  this 
language  is  used: 

"What,  then,  is  tbe  extent  of  Jurisdiction 
which  a  State  possesses  T 

"We  answer  without  hesitation,  the  Juris- 
diction of  a  State  is  co-extensive  with  its  terri- 
tory;  co-extensive  with   Its  legislative   power. 

"Tbt  place  deacribed  is  unquestionably  with- 
in tha  original  territory  of  Massachusetta  It 
is,  then,  wixhin  the  jurisdiction  of  Mossachn- 
aetta,  unleaa  that  Jurisdiction  has  been  ceded 
to  the  United  BUtes  {3  Wheat.  3S6,  387)  by  a 
cession  of  territory,  or,  which  is  essentially  the 
same,  of  general  Juris^ction."    lb.  38S. 

"It  is  not  questioned  that  whatever  may  be 
necessary  to  the  full  and  unlimited  exercise  of 
admiralty  and  maritime  jurisdiction  ia  in  the 
government'  of  the  Union.  Congress  may  paaa 
all  laws  which  are  necessary  and  proper  for 
giving  the  most  complete  effect  to  tnis  power. 
Still  the  general  juriadietion  over  the  place, 
subject  to  this  grant  of  power,  adheres  to  the 
territory  as  a  portion  of  sovereignty  not  yet 
given  away,  lae  residuary  powers  of  legi^a- 
tion  are  still  in  Massachusetts.  Suppose,  for 
example,  the  power  of  regulating  trade  had  not 
been  given  to  the  (^neral  goveroment.  Would 
thia  extension  of  judicial  power  to  all  caaoa 
of  admiralty  and  maritime  jurisdiction  have 
devested  Massachusetts  of  the  power  to  rega- 
late  the  trade  of  her  bay  I"  lb.  389. 

It  would  be  at  leaat  superfluous,  if  not  pra- 
sumptuouB  in  me,  to  attempt  to  illustrate  or 
enforce  the  souadncss  of  these  principlee,  wtiich 


may  neither  be  shaken  nor  impaired  by  aay 
future  collision  between  them,  and  any  opin- 
ions which  may  be  founded  on  a  contrary  con- 
struction of  the  Constitution,  Is  most  ardently 
to  be  desired  by  all  who  wish  to  see  the  federal 
and  Slate  governments  move  within  their  re- 
spective orbits,  with  the  same  harmony  for  the 
future,  *as  they  have  done  for  the  past.  T'CIS 
The  continuance  of  this  harmony  will,  in  Kf 
opinion,  be  in  imminent  danger,  not  only  m 
Interruption,  but  of  extinction;  whenever  tba 
course  of  this  court  shall  be  such  aa  to  subvert 
the  great  principles  of  constitutional  juriapm- 
Petera  14. 


t«  the  Unit«d  BtatM,  &nd  tboM  prdhlUted  or 
naerved  to  the  StktM,  or  the  people  thereof 
mpeetiTeljr.  Nor  U  there  one  among  theae 
tetter  powom  which  it  ia  bo  dangeroua  to 
ftttampt  to  impair  ai  that  of  internal  police; 
■ad  especiaUf  that  portion  of  It  which  relatei 
to  fugitivet,  TBgabondt,  eriminaU,  or  oonvlct*, 
whether  they  have  fled  from  justice  before  or 
kfter  trial;  for  if  a  State  cannot  exp«l  from 
her  territory  thli  ipeciea  of  peatDence,  to  In- 
lActioiu,  eontagloni,  and  fatal  to  the  moral*  of 
the  eommunlty,  in  wlileh  th«7  »n  auSered  to 
mix  and  move  unmolested,  her  power  of  police 
ia  a  shadow,  a  faroe,  whila  tUa  moat  faoitent 
maas  of  eormption  remains  a  pnbUe  nuisanoe, 
whidi  Uie  power  of~a  State  la  ineompetent  to 
abkta. 

It  la  bnt  a  poor  and  meagre  remnant  of  the 
OBoe  sovereign  power  of  the  States,  a  miserable 
■hred  and  patch  of  independence,  wliieh  ttte 
Omiistitution  haa  not  talcen  from  them,  If  In 
Um  regulation  of  It*  Internal  police,  State  aor- 
velgnty  baa  beeome  ao  short  of  anthorltj  aa 
to  be  oompetent  onlj  to  exclude  paupen,  who 
iBa>T  be  a  burden  on  tba  poeiEeta  of  its  dtiiens; 
nnsound,  Infectioaa  artielei,  or  diseases,  which 
maj  a^et  their  bodily  health;  and  utterly 
powerless  to  exclude  those  moral  ulcer*  on  the 
body  political,  which  cormpt  Its  vitals  and 
denwrallM  its  member*.  If  there  la  any  one 
■object  on  which  this  oourt  ahould  abstain 
from  any  eovrae  of  reHOning,  tending  to  ex- 
pand the  granted  powera  of  the  Constitntion, 
ao  aa  to  toing  Internal  police  within  the  law 
or  treftty-makmg  power  of  the  United  States, 
by  Inelnding  It  wltUn  the  prohibition  on  the 
Stntee,  It  Is  the  one  now  before  us.  Nay,  if 
■neh  constniction  Is  not  nnsToidable,  It  oiu|bt 
not  to  be  given;  leet  we  introduce  Into  tlie 
Cmutitntion  a  more  vital  and  peatllentlal  dis- 
ease tlian  any  principle  on  wMch  the  relator 
eoold  be  rescued  from  the  police  power  of  Ver- 
mont, would  fasten  on  its  institution*,  danger- 
ooa  as  It  might  Im,  or  injurious  It*  effects. 
Should  an  adjudication  so  fearful  in  it*  conse- 
quence* be  made  in  a  case  of  kindred  nature 
with  this,  the  people  and  States  of  this  Union 
will  ^lant  themselves"  on  the  "impregnable 
positions,'  talcen  In  the  opinion  of  tbi*  court, 
fa)  the  case*  quoted;  and  itanding  on  ground* 
thus  eonaecrated,  refuse  to  currender  thoee 
ri^ts  which  we  had  declared  to  ba  "complete, 
nnqnalllied,  and  exeiuslTe.'' 

The  power  ef  this  court  la  moral,  net  phyaic- 
•I;  It  operate*  by  ite  influence,  by  pnbne  con- 
fidence fan  the  soundnces  and  uniformity  of  the 
principles  on  which  it  acts;  not  by  ita  mere 
•athority  a*  a  tribunal,  from  wUn  there  ia 
BO  appeal;  and  if  ever  Its  solemn  decisions 
ahould  be  overlooltad  by  itself,  or  we  ahould 


peinle 
and  on 


of  the  States  are  too  broad  and  the  power*  of 
OpBgiesB  to  nnmw)  but  it  will  not  withstand 
(ha  aerutlny  of  tlm^  or  tba  deliberate  eonsid- 
■raUon  of  the  prindplea  on  which  the  eases 
referred  to  hnve  been  decided,  and  those  there- 
ta  promulgntad.    It  they  ahalt  ever  b*  diare- 


nient  of  those  principle*  on  which  it  i*  now 
attempted  to  enlarge  the  prohibitions  cm  the 
States,  and  to  expand  the  power*  of  Congresa, 
by  implication  upon  Implication,  to  effect  both 
objects  by  ingenious  or  farfetched  supposi- 
tions or  assumptions.  Ingennit;^,  talents,  and 
subtility  can  work  a  countermine  under  the 
Constitution,  by  which  the  contrary  effect  may 
be  produced;  whereby  the  reserved  powers  of 
the  States  may  absorii  as  much  of  the  granted 
powera  of  tba  general  government,  as  ttn  adop- 
tion of  the  grounds  on  which  the  relator**  case 
has  been  pUeed  would  take  from  those  which 
have  neither  been  granted  b^,  or  prohibited 
to  the  States.  Equally  dreadmg  and  avoiding 
both  extremes,  I  am  content  to  take  the  Con- 
stitution as  ft  has  hitherto  been  expounded  by 
thi*  court,  on  all  aubjeet*  connected  with  the 


Imown  not  to  exist,  that  there  waa  a  treaty 
stipulation  on  the  subject.  But  without  sncn 
atipulation,  the  relator'*  case  1*  moat  bald  and 


barren  of  merits;  It  r«sts  uptm  dootrinea  not  to 
be  sanctioned  consistently  with  past  adjudica- 
tion*, which,  in  The  United  SUte*  v.  Bevana, 
asserted  the  inrisdiction  and  leKialative  power 
of  a  State  to  be  co-extensive  with  Its  territory, 
over  all  subjects  not  delegated  to  the  nneru. 
government;  and  In  Gibbon*  v,  Ogden;  Brown 
V.  hbiyland;  and  New  Yorlc  v.  ifiln,  declared 
that  no  power  over  the  internal  police  of  a 
State  bad  been  ao  delegated  by  the  Constitu- 
tion; but  was  reserved  exclusively  to  the 
States.  I  deem  it  wholly  nnneceasary  to  make 
a  detailed  application  of  thoee  cases  to  the 
present;  their  afBnity  ia  too  visible  on  a  eom- 


.  . ,  .  ively,  as  they  are  report- 
ed; police  Is  in  every  feature;  the  moral  and 
physical 


parison,  to  require  anything  more  than  a  refer- 
apectively,  as  t 

.  every  f 

physical  health  of  the  people  ia  the  ( 
object  of  police  regulations  in  all  their  ramlfl- 
oations,  as  applied  to  the  vast  variety  of  sub- 
jects which  they  embrace,  and  none  of  which 
are  CMiflded  to  any  other  than  State  power; 
and  all  of  which  must  remain  under  It*  exclu- 
sive control,  till  the  Constitution  ia  changed. 

The  States  are  enjoined  by  tlie  Constltntion 
to  surrender  a  fugitive  from  another  State  on 


demand;  they  will  be  obliged  to  do  it  under 
a  treaty  stipulation  to  a  foreign  power 
thus  far,  but  no  farther,  has  there  been,  t 


be  any  abridgement  of  their  power  over  the 
subject ;  they  cannot  be  deprived  of  their  ri^t 
of  expelling  from  their  territory  those  fugitives 
who  nave  no  pririleges  within  It;  or  be  oom> 
pelled  to  retain  them,  when  they  are  not  enti- 
tled to  the  protection  of  It*  Constitution  or 
laws;  any  refugee  crosses  the  border  at  his 
peril;  his  government  may  not  daalra  to  r*> 
claim  him  for  ponidiment,  and  be  unwilling  to 
receive  him  anin;  but  that  matters  not  to  tlw 
State  to  which  he  flies;  the  riiiht  and  power  to 
remove,  expel,  and  voluntarily  to  auirender 
the  fugitive,  is  as  perfect  aa  if  It  was  a  dn^ 
prescribed  by  a  power  paramount  to  that  M 
the  SUte. 

This  is,  in  my  opiidon,  the  turning  pdnt  of 

this  caae;  and  thu  rl^t  to  determine  what 

persona  fleeing  from  abroad  shall  be  suffered  to 

remain  a  burden  oa  Ita  oltiiena  tot  tkeir  sup- 

•II 
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port,  or  K  dftngeroDi  exdrnplo  to  the  omnmn* 
nit/,  U  to  peculUrly  tai  lippropriatdy  a.  sub- 

S'ect  of  Slata  Jurisdiction,  bb  to  be  incapaJiIe  of 
.olegation  to  laj  other  power.  Adj  Action  of 
Congresi  upon  it  would  lie  not  onlr  kd  assump- 
tion of  ungntnted  power,  hut  a  direct  ueutpa- 
tion  of  powera  reaerred  to  tlie  States;  and  if 
exercised  bj  means  of  coercion,  to  compel  a 
Stato  to  ntaiu  the  Tagabonda  from  other 
States  or  the  border  provinces,  would  operate 
more  fatally  on  the  morals  of  the  people  than 
pestilence  upon  their  health,  ea  gunpowder  on 
their  property  and  their  lives.  Happily,  such 
power  is  not  visible  in  the  Conatitution,  nor 
naa  it  been  Infused  Into  it  by  eonstructloni 
whenever  internal  police  Is  the  object,  the  pow- 
•r  is  excepted  from  every  grant  and  reserved 
to  the  States,  in  whom  it  remains  in  as  full 
and  nnimpaired  sovereignty  aa  their  soil,  which 
baa  not  been  granted  to  individuals,  or  ceded  to 
tb*  United  BUtec;  as  a  right  of  jurisdiction 
over  the  land  and  waters  of  a  State,  it  adhere* 
to  both,  so  aa  to  be  impracticable  of  exercise  by 
any  other  power,  without  cesBion  or  usurpa- 
tion. Socb  Is  the  power  which  the  governor,  as 
dUef  magistrato,  of  Vermont  has  exercised 
ovar  this  fugitive;  in  vaj  opinion  it  was  prop- 
erly exordsed;  and  that  no  department  of  this 
gvemment  ia  eompetent,  on  subjects  of  police, 
control  him  or  any  other  State  ofBcer,  in 
tha  execution  of  his  or  their  offices. 

By  the  eourse  which  has  been  taken,  all 
danger  of  Interfering  with  the  relations  of  the 
United  States  and  foreign  powers,  either  on 
matteia  of  eonunerdal  intercourse  or  diplo- 
nintk  eoBMiB,  ts  avoided;  sueh  interference 
eonld  happea  onlr  on  the  refuaal  to  deliver  up 
Um  fiutUTa,  OB  the  donand  or  request  of  the 
anthontiea  of  Canada;  for  a  compliance  with 
•Ither  would  rather  add  strength  to,  than  tend 
to  weaken  the  pre-exlstitig  relations  of  amity 
and  oomity  between  the  two  nations.  On  the 
other  hand,  if  the  delivery  was  spontaneous, 
and  made  in  the  true  spirit  of  border  peace  and 
amtual  safety  from  crime,  the  boon  would  be 
•  10*]  Uie  more  acceptable;  *or  if  the  author- 
ttiea  of  the  State  should  send  the  fugitive  back 
whence  he  came,  those  of  Canada  would  have 
no  cause  of  complaint,  because  they  bad  made 
no  reclamatioii,  or  because  Vermont  was  un- 
willing to  incorporate  among  its  dtizens  a  for- 
eigner whom  his  owngovemment  was  disposed 
not  to  talte  back.  The  United  States  cannot 
oomplain,  for  neither  their  rights  or  power  can 
ba  affected,  unless  some  department  of  their 
gDvemment  shall  put  Itself  in  the  place  of  Ter- 
mont,  to  detormine  on  what  subject  its  iutemal 
system  of  police  shall  operate,  and  bow  it  shall 
ba  axecnted;  but  on  any  other  ground  or  pra- 
taxt,  Ibere  can  be  no  colorable  argummt  or 
reason  for  such  interference.  That  tlie  case 
before  na  is  one  in  any  way  affecting  our  for- 
eign relations,  seems  to  me  wholly  suppositi- 
tious; sod  tha  untoward  consequences  which 
seem  to  be  apprehended  from  affirming  the 
exed^se  of  the  power  of  the  governor,  apjiear 
as  wholly  eonjectural,  and  without  any  ration- 
al foundation  in  fact  or  principle.  But  ba  this 
as  it  may,  we  have  no  warrant  from  the  Con- 
■titation,  and  Oongresa  eaa  give  na  none,  to  au- 
thorin  us  to  Interfere  with  the  exereiae  of  a 
power  wbidi  eomes  within  every  definition 
which  this  court  has  given  of  a  regulation  of 
Ml 


the  hitemal  police  of  a  State;  oi 
whether  It  has  been  exerted  under  the  author- 
ity of  a  Stato  law,  or  by  the  constitutional 
power  of  its  chief  executive  magisti-ato.  it 
suffices  for  all  the  purposes  of  this  case  that 
thu  subject  matter  is  not  of  federal  cognizance, 
but  is  excluded  from  the  jurisdiction  of  tha 
United  States  to  its  full  extent,  and  reserved 
for  the  action  of  another  sovereighty,  whose 
power  over  it  must  remain  untouched,  till  an 
amendment  to  the  Constitution  shall  displace 
it.  That  this  may  never  be  done  is,  in  my 
opinion,  devoutly  to  be  wished  by  every  friend 
to  the  permanency  of  our  institutions. 

The  other  ground  on  which  I  am  opposed  to 
any  interference  with  the  proceeding  of  the 
Supreme  Court  of  Vermont  m  this  matter  ia, 
that  it  Is  not  within  the  appellate  jurisdiction 
of  this  court,  under  the  2Sth  section  of  the  Ju- 
diciary Act;  because  tbe  order  of  that  court  on 
a  habeas  corpus  is  not  a  judgment  on  which  a 
writ  of  error  can  be  brought. 

I  cannot  so  well  define  the  nature  and  object 
of  the  writ  of  habeas  corpus,  or  so  «ell  explain 
the  proceedinga  upon  it,  as  in  the  language  of 
this  court:  'It  haa  been  demonstrated  at  tha 
bar  that  the  question  brought  forward  on  a 
habeas  corpus  is  always  distinct  from  that 
which  is  involved  in  the  cause  itself.  Tbe 
question  whether  tbe  individual  shall  be  Im- 
prisoned, is  always  distinct  from  the  question 
whether  he  shall  be  convicted  or  acquitted  of 
the  charge  on  which  he  Is  to  be  tried;  and 
therefore  these  questions  are  separated  and 
may  be  decided  In  different  conrte. 

"The  decision  that  the  individual  shall  ha 
imprisoned,  must  always  precede  the  applitt- 
tion  for  a  writ  of  habeas  corpus;  and  this  writ 
must  always  be  for  the  purpose  of  revising 
that  decision,  and  therefore  appeltste  in  its 
nature."  4  Cranch,  101.  "This  being  a  mere 
inquiry,  which,  without  deciding  upon  guilt, 
precedes  the  institution  of  a  prosecution,  the 
question  to  be  determined  is,  whether  the  ao- 
cused  shall  be  discharged  or  held  to  trial;  and 
if  the  latter,  in  what  place  they  are  to  be 
tried,  and  whether  they  shall  be  confined  or 
admitted  to  bail.  If,  ete.,  upon  Inquiry  it 
manifestly  appears  that  no  such  crime  haa 
been  oommltted,  or  that  the  suspicion  enter- 
tained of  the  prisoner  was  wholly  sroundltas, 
in  such  easea  only  is  It  lawful  totelly  to  dis- 
charge him,  otherwise  he  must  either  be  eom- 
mitted  to  prison,  or  give  bail"    lb.  126,  126. 

■Olie  Judicial  Act  (sec  14)  autboriaes  thia 
court,  and  all  the  courts  of  the  United  Stotes. 
and  the  judges  thereof,  to  issue  the  writ  foe 
the  purpose  of  inquiring  into  the  cause  of  coa- 
mitmeDt"  S  Pet.  201.  *lt  is  a  high  preroga- 
tive writ,  known  to  the  common  law,  the  great 
object  of  which  is  the  liberation  of  those  who 
may  be  Imprisoned  without  suSiciuDt  caoaa." 
"It  is  in  the  nature  of  a  writ  of  error  to  exam- 
ine the  iegatity  of  the  commitment."    lb.  208. 

It  lies  to  a  circuit  court  of  the  United  Stataa, 
sitting  In  a  State  (8  Dall.  17),  or  to  the  Circuit 
of  this  district  (S  Cranch,  448;  4  Cranch,  101); 
it  Is  an  exercise  of  appellate  Jurisdicthm,  and 
"we  are  but  revising  toe  effect  of  their  process, 
*ete.,  under  which  tbe  Diisener  Is  da-  [*«11 
tained."  7  Pet.  6TS.  But  ft  does  not  lie  In 
favor  of  persons  committed  for  treason  or  fel- 
ony, plainly  expressed  In  the  warrant,  convict 
PelMv  14. 


il  of  ft  oaaUmpt  (9  WIiMt.  S9),  or  of  ■  erfaat, 
by  A  aonrt  of  oompetont  Jurisdiction  [S  P«t> 
202,  208),  or  penou  bt  oxeeutloa  (lb.);  bw 
wUl  the  oonrt  npon  the  writ  look  bejond  the 
nient,    oiid    re-exwaliie    the    ehsrgea    oo 


ft  {ndJreetlr.  lb.  206.  The  power  to  lamie 
thia  writ  being  CMieniTent  in  tUe  eoort,  the 
elrenlt  and  dieiriot  eoiuti,  and  ever^  judge  of 
either,  the  action  upon  the  writ  when  the  party 
ia  before  a  eonrt  ot  judge,  ia  directed  to  the 
■ame  object,  'Yor  the  purpoee  of  inquiring  into 
the  eauee  of  eommitmettt,"  in  ordw  to  aecer- 
tain  whether  he  shall  be  remanded  to  prieon, 
iiadiarged  on  bail,  or  without  bait;  in  doing 
which  this  court  hae  no  more  power  than  any 
diatriet  Judge;  the  nature  of  the  power  and  the 
rule*  by  which  It  muat  be  eserElied  are  the 
aame.  4  Craneh,  BO. 
Thia  court  ha*  declared  tbia  power  to  be  ap- 
lUate,  and  not  ortolnaJ;  ao  I  ahall  take  It  on 
I  authority,  thougli  if  tin  point  waa  new,  " 
would  aeem  to  me  to  be  tne  exerdae  of 
•peeial  authority  giren  by  the  Judiciary  Aet, 
for  the  ■p«Hfle  purpoee  therein  aet  forth; 
and  that  from  the  very  nature  of  a  high  pre- 
rogatiTe  writ,  it  muat  be  leeued  and  acted  upon 
by  preTogatlve,  and  not  appellate  power;  ea- 
peoiaUy  by  the  oourte  of  tlie  United  SUtea, 
whoee  jurfadlction  ie  apeeial,  and  limited  to  the 
Miwe  apedfled  in  tbe  Conatltution  and  Judici- 
ary Act.  Taking,  howoTor,  the  power  to  leeue 
the  writ,  and  the  action  upon  it  to  be  appellate, 
then  erery  dietrict  jndn  can  esereiae  it  to 
the  same  extent  that  thia  or  a  drenit  oonrt 
ean;  consequently  he  can  reriae  the  proceae 
of  either  court,  by  which  a  pereon  haj 
eammltted,  by  inquiring  into  the  canae  of  i 
mitment,  and  proceeding  thereupon  in  the  ■ 
manner  ae  If  the  commitment  nad  been  niade 
by  a  justice  of  the  peace.  Thle  inquiry  U  eon- 
fined  to  the  question  of  recommitment  or  die- 
charge,  the  result  of  which  deoende  on  the  dii- 
cretion  of  the  judge  or  court  Dcfore  whom  the 
priaoner  ia  brought;  the  warrant  of  eommit- 
nent  must  be  Inspected  to  see  whether  It  aeta 


C 


B  examined  for  probable  cause  of  pmae- 

ention,  and  if  the  warrant  and  evidence  are 
auffieient,  then  the  question  of  bail  and  Ita 
amount  necessarily  arise*,  which  ie,  confessed- 
ly, «  matter  purely  discretionary,  lubiect  only 
to  the  proTiilon  of  the  eighth  amendment  to 
the  Conititution,  the  S3d  seetlon  of  the  Jn- 
didary  Aet  (1  Story,  S8),  and  the  fourth  Mc- 
tk>n  ol  the  Aet  of  ITOS.    1  Stny,  311. 

On  thie  Tiew  of  tbe  nature  and  object  of  tbe 
writ  of  habeas  corpna,  with  tbe  proMeding  up- 
ea  it,  oonsldered  as  the  exerdaa  of  appellate 
jariadlctton,  the  first  tnqnlry  ia  whether  tbe 
manner  in  which  it  hae  been  exerdaed  can  be 
revlaed  by  a  writ  of  error,  to  any  oonrt  or 
Woe  of  the  United  SUUi. 

Aat  a  wrH  of  error  will  not  lie  upon  any 
woeeeding  before  a  jndge  of  this  court,  or  B 
diatriet  judge,  in  Tacation,  is  too  dear  for 
diaeosaion;  there  t*  no  court,  no  record  to  re> 
move,  no  judgment  to  rerlse,  the  Judge  acts  by 
a  aaausary  wder,  which  affect*  only  the  ques- 
tioa  of  imprisonment,  discharge,  or  b^;  the 
f«tT   nature  of  such  action  by  aa  appellate 


power,  by  »  Jndga  out  of  eonrt,  pradnde*  Ha 
reTision  ay  another  appellate  power;  whidi 
ean  aet  owy  by  a  writ  of  error,  directed  to  a 
court  of  record,  to  remore  their  final  Judgment 
and  pTOCoedlags  in  tlie  ease.  Thia  oonrt  cannot 
iasue  a  writ  of  error  to  a  district  court.  In  any 
case  where  a  epedal  authority  to  do  ft  is  not 
expreealy  giten  by  law,  nor  to  a  drenit  eonrt, 
unleaa  by  the  prorUlon  of  the  Judldary  Act 
(7  Craneh,  IDS,  287;  2  Wheat.  2!»,  30S;  6  PeL 
40S,  406;  12  Pet.  143;  13  Pet.  290);  nor  can 
tbe  Circuit  Court  bene  a  writ  of  error  to  n 
diatriet  court  in  any  other  than  the  spedfied 
caaee  provided  for,  "or  issue  compulsory  pnw 
ens  to  remove  a  eanse  before  final  judgment.'* 
Sneh  pnwees  (as  a  certiorari]  Is  void,  sood  may 
to  disregarded  (2  Wheat.  OS,  220)  as  a  nnlU^. 
By  the  22d  section  of  Uw  Judidair  Act,  final 

ednnenta  and  deereea  *Ib  dvll  actions  [*81S 
ue  district  courte  may  to  re-examined  in 
tbe  drenit  courts  on  a  writ  of  error,  whereby 
the  power  of  the  Onnit  Court  reati  on  two 
thingi;  Uw  judgment  mnet  be  final,  aad  muat 
to  rendered  In  a  dvll  action,  ndtber  of  whlek 
ean  exist  b  a  habeas  corpue  leaned  under  the 
14th  section,  which  gives  authority  to  issne  aad 
aet  upon  tUs  writ,  In  two  olaeses  of  eases  i  1. 
To  all  the  courts  of  tto  United  States,  where  it 
is  necessary  tor  the  eserdie  of  their  reapective 
jurisdictions,  and  agreeable  to  the  prindplea 
and  naages  of  law.  2.  To  dther  of  the  jusneaa 
ot  the  Supreme  Court,  aa  well  aa  Judgee  of  the 
District  Court,  "for  the  purpoao  of  an  inquiry 
into  the  canaa  ^  eommitneDt."  Piorided  that 
writs  of  haheae  eorpoa  shall  In  no  case  extend 


prisonera  la  Jail,  unleas  they  are  In  custody 
ider  tto  authority  of  tto  Unitod  States,  com- 
mitted for  trial  before  some  court  of  tke  same. 


or  to  testif r,  ato.    1  Story,  St. 

On  a  full  eonaideration  of  thle  aeetion,  this 
court,  in  tto  case  of  Bollman  and  Swartwont, 
told  ttot  It  iqmlied  to  tto  great  writ  of  habeas 
corpus  ad  euhjldendnm,  providing  tto  'means 
by  which  this  great  constitutional  privilege 
should  receive  life  and  actirity,"  that  the  gen- 
eric term  "habeas  corpus,"  whoi  used  singly  and 
without  additions,  means  the  great  wnt  now 
applied  for,  "and  in  that  sense  it  is  used  In 
the  Constitution."  4  Craneh,  94-100.  It  was 
also  told  that  it  did  not  apply  to  a  hatoaa 
corpus  ad  respondendum,  to  process  from  a 
State  court,  to  a  habeas  corpus  cum  causa,  or 
the  mode  of  bringing  causes  into  a  court  of  the 
United  Bute*  from  a  BUte  court  (lb.  M,  98) ; 


consequently  this  grant  writ  iseneo  only  la 
eases  where  a  paity  ia  Imprisoned  on  tto 
charge  of  some   criminal  olleni 


United  Stater,  aad  not  In  a  dvQ  action,  to 
ty,  aa  la  apparent 
_  oonrt  In  connecting 

tto  S3d  and  Mth  aectioaa. 

Tto  SSd  section  directs  Utat,  "upon  all  ar- 
resU  In  criminal  eases,  ball  shall  to  admittad, 
except  where  tto  pnnlahment  may  to  deaUkt  la 
which  oasea  It  shall  not  to  admitted  hot  by 
the  SuOTeme  or  a  circuit  eonrt,  or  bj  a  fuatlee 
of  tbe  Supreme  Court,  or  a  hidge  of  a  vatrtet 
eonrt;  who  ehall  axerdee  their  dieeretlon  Uiera* 
carding  tto  nature  and  dreumstaaeea  of 
'ease,  and  of  tto  evldenee,  aad  tto  asagea 
of  law-  (Tide  1  Story,  SO),  on  wUd  tto  eoart 

Tto  appropriata  feooeaa  «(  briagiag  uf  « 


priaoner  not  committed  hj  thm  eourt  Itaelf  to 
M  bailed,  ia  by  th«  writ  now  applied  for;  of 
eoDBrguenoa,  &  court  poMeraing  ths  power  to 
bajl  prisoners  not  oomiiiitt«d  bj  Itself,  may 
•ward  •  writ  of  habeu  corpus  for  the  exercise 
of  that  power;"  and  the  33d  eectioa  was  held 
to  be  explanatoij  of  the  Utli.    4  Cranch,  99, 


trict  court,  to  revise  tbeir  proceedings  on  a  writ 
of  habeas  corpus  ad  lubjiciendum:  1.  It  is  not 
a  eivll  action.  2.  The  order  to  recommit,  to  bail, 
or  discharge,  is  not  a  final  judgmeiit  or  decree. 
S.  The  action  of  the  court  is  discretionary, 
depending  on  the  nature  of  the  case,  the  evi- 
denoe,  and  the  usages  of  law.  These  objectioDe 
apply  with  greater  force  to  a  writ  of  error  from 
this  to  a  circuit  court  under  the  22d  section, 
which  provides  that  'Hipon  a  like  process,  may 
Bnal  judgments  and  decrees  in  civil  actions, 
.  and  suit*  In  eouity,  in  a  circuit  court,  brought 
there  by  original  process,  or  removed  there 
from  conrts  of  the  several  States,  or  removed 
there  by  apnea]  from  a  district  court,  be  re-ex- 
amined in  the  Supreme  Court.  Independent, 
then,  of  the  three  objections  above  mentioned, 
others  arise  from  the  additional  provisions  in 
relation  to  the  writ  of  error  from  the  Supreme 
Court.  It  ties  only  from  a  final  judgment,  in 
a  dvil  action,  etc,  brought  in  a  circuit  court 
by  original  prooeu,  or  removed  there  from  a 
State  or  diauiet  eourt;  consequently,  it  lies  not 

rn  a  proceeding  on  habeas  corpus,  which  ia 
exercise  of  appellate  power;  commencing  on 
petition,  affidavit,  and  motion  for  the  writ, 
and  terminating  hy  an  order  which  the  conrt 
makes  according  to  Its  discretion.  This  order, 
from  its  nature  and  effect,  is  not  and  cannot  be 
final;  for  it  only  discharges  the  party  from  any 
farther  confinement,  under  the  process  under 
which  he  was  arrested,  "but  not  from  any 
623*]  'other  process  which  ma^  be  issued 
against  him,  under  the  same  indictment."  9 
Pet.  710.  The  Inquiry  being  merely  prelimi- 
nary to  a  trial,  the  order  Is  only  Interlocutory, 
and  can  extend  no  farther  than  to  the  specific 
subjects  of  the  Inquiry,  which  can  have  no 
bearing  on  the  final  result  of  the  prosecution, 
M  to  guilt  or  innocence. 

By  nsing  the  term  "original  process,"  the 
law  excludes  that  which  is  appellate,  it  relates 
to  the  writ  by  which  a  plaintiff  brings  a  defend- 
ant into  the  Circuit  Court,  to  answer  a  demand 
made  in  a  civil  action  for  a  debt  or  damages; 
but  surely  not  to  a  writ  issued  for  persons  in 
confinement  under  a  criminal  charge,  directed 
to  the  officer  or  person  who  has  him  in  custody 
under  the  authority  of  the  United  States,  the 
object  of  which  is  to  procure  the  liberation  of 
the  prisoner.  The  same  conclusion  results 
from  the  reference  to  dvil  actions  in  the  Cir- 
cuit Court,  "removed  there  from  courts  of  the 
several  States;"  these  actions  are  descriljed  in 
the  12th  section,  which  prescribes  the  mode  of 
removal,  and  declares  that  when  removed,  "the 
caose  shall  prooeed  in  the  same  manner  as  If  it 
had  been  brought  there  by  original  process." 
Bo  as  to  civil  actions  removed  there  by  appeal 
from  a  district  court,  which  are  defined  in  the 
Blst  section,  and  confined  to  final  decrees  "in 
eauses  of  admiralty  and  maritime  juritdiction;" 
wliMwe  It  follows  that  the  proceeding  erf  the 
#14 


OrooH  Orart  on  a  wtH  of  habeas  eorpns  easMt 
be  comprehended  withhi  either  of  the  Oat* 
classes  of  eases,  to  which  a  writ  of  error  ia  eon- 
fined  by  the  terms  of  the  22d  aection  of  tke 
Judiciary  Act. 

The  provisions  of  the  23d  and  Uth  MrthHW 
lead  to  the  same  conclusion,  by  pointing  only 
to  those  caaes  in  which  an  execution  can  Isane. 
or  be  superseded  by  the  writ  of  error,  and 
where,  upon  affirmanoe,  the  court  may  deeree 
Just  damages  to  the  respondent  in  error  for  Us 
delay,  and  single  or  double  costs  at  their  discre- 
tion; and  by  directing  the  mode  of  proceeding 
by  the  Supreme  Court  on  affirming  or  revers- 
ing and  sending  a  special  mandate  to  the  Cir- 
cuit Court  to  award  execution  thereupon  (vide 
1  Storj,  SI),  which  will  be  hereafter  considered 
in  connection  with  the  S6th.  An  application 
of  these  provisions  to  a  writ  of  error  on  a  writ 
of  habeas  corpus,  makes  it  manifest  that  the 
law  contemplated  no  such  case,  no  execution 
issues,  the  order  for  recommitment  or  to  give 
for  a  discharge,  cannot  be  superseded; 
iges  can  accrue  by  delay,  and  no  man- 
date for  execution  can  be  awarded,  for  no  final 
Cdgment  exists  on  which  an  execution  could 
sue.  Had  it  been  Intended  to  embrmoe  a 
habeas  corpns,  some  provision  appropriate  to 
the  case  would  have  been  made;  Its  entire  omis- 
sion affords  the  most  conclusive  evidence  to  ths 
contrarv;  or  If  anvtliing  ia  wanting  to  ronove 
all  douDt,  It  will  be  found  in  the  nature  and 
object  of  this  great  writ,  this  constitutional 
privilege.  It  was  designed  to  afford  a  speedy 
remedy  to  a  party  unjustly  accused  of  a  crime, 
without  obstructing  or  delaying  public  justice; 
both  of  which  objects  would  be  defeated  by  the 
delays  Consequent  upon  a  writ  of  error,  as  ft 
may  be  taken  out  by  either  party; -if  it  can  be 
by  one,  the  eourt  can  make  no  distinction  be- 
tween them,  as  it  is  a  writ  of  right.  Vide  7 
Wheat  42.  For  these  reasons  I  am  fully  con- 
vinced that  no  writ  of  error  can  be  issned  by 
this,  or  a  circuit  eourt,  under  the  authority  of 
the  Judiciary  Act,  to  revise  a  proceeding  on  a 
writ  of  habeas  corpus,  by  any  Judge  or  conrt  of 
the  United  States;  the  next  mquiry  is,  whether 
it  can  issue  on  a  similar  proceeding  in  a  State 
court. 

Bv  the  ZSth  section  Is  ts  provided,  "That  a 
final  Judgment   or   deeree   In   any   suit   in   tba 


enumerating  the  particular 
"may  be  re-examined,  and  reversed  or  afHrmed 
in  the  Supreme  Court  of  the  United  BUtM, 
upon  a  writ  of  error,"  etc-,  "in  the  same  man- 
ner, and  under  the  same  regulations,  and  Mm 
writ  shall  have  the  same  effect  as  if  the  Judg- 
ment or  decree  complained  of  had  been  ren- 
dered or  passed  In  a  circuit  court;  and  the  pro- 
ceeding upon  the  reversal  shall  be  the  same 


provided,  may,  at  their  discretion,  if  the 
*cause  luM  once  been  remanded  befon,  [*S14 
proceed  to  a  final  decision  of  the  same,  and 
award  execution."  1  Story,  61,  02;  1  Wheat. 
363.  This  section  differs  from  the  SSd  only  fai 
using  the  term  "anv  suit'  In  plaee  of  "dvil 
actions,"  the  effect  of  which  Is  that  the  writ  of 
error  lies  to  ronove  an  indictment  from  a  State 
conrt,  as  held  in  Cohens  t.  Virginia  (S  Wheat. 
rct«rs  1^, 


WMton  r.  The  City,  at&,  of  Charleaton  (2  Pet. 
M3,  4U)  I  but  the  nature  of  the  judgment  to  be 
n-exKinined  )■  the  ■Bme,  it  miut  be  «  final  one. 
^le  23d  lection  applies  to  tfie  writ  of  error  to 
a  State  court,  in  all  respecta  m  to  a  circuit 
eovrL     So  does  the  24th,  unleiH  so  far  as  iia 

Kovisions  oome  within  the  exception  of  the 
th,  which  it  becomes  necessary  to  consider. 
The  S4th  aection  directs  that  when  a  judgment 
or  decree  of  the  Circuit  Court  eball  be  reversed 
by  the  Supreme  Court,  it  shall  proceed  to  ren- 
der mch  judgment,  or  paaa  such  decree,  as  the 
Credit  Court  shoidd  have  rendered  or  paeaedi 
except  when  the  reversal  U  in  favor  of  the  plain- 
tiff or  petitioner  Id  the  original  suit,  and  the 
damagti  to  t>e  assessed  or  matter  to  lie  decreed 
are  uncertain,  in  which  case  the;  shall  remand 
the  cause  for  a  final  deciiion.    And  the  Su- 

Kme  Court  shall  not  issue  execution  in  causes 
.t  are  removed  before  them  hy  writs  of  error, 
■   but  shall  send  a  special   mandate  to  the  Cir- 
cnit  Court  to  award  execution  thereupon." 

Connecting  this  section  with  tlie  exception  in 
the  25th,  we  have  the  precise  case  provided  for 
In  the  latter,  "where  the  damages  to  be  as ' 
•essed"  (in  ■  suit  at  law)  "or  the  nutter  to  be 
decreed"  (in  a  suit  in  equity)  "are  uncertain,' 
then  the  Supreme  Court  may  "prooeed  to  s 
final  decision,  and  award  execution."  if  the 
eKUse  had  been  before  remanded.  Now,  it  is 
most  evident  that  neither  tlie  exception  in  the 
zith  or  25th  section  can  apply  to  a  proceeding 
on  the  writ  of  habeas  corpus,  tor  two  conclusive 
reasons:  1.  That  if  the  reversal  is  In  favor  of 
ttw  petitioner  or  plaintiff  in  this  writ,  there  are 
no  damages  to  be  aseeased,  nor  any  matter  to  be 
deoeed,  which  is  uncertain;  the  judgment  to  be 
rendered  is  certain,  and  can  t>e  none  other  than 
for  the  discharge  of  the  prisoner,  on,  or  with- 
out bail ;  and  is  not,  nor  can  be  a  final  decision 
of  the  cause.  2.  The  original  suit  Is  on  the  war- 
Tant  of  oommitment,  and  a  decision  which  prC' 
cedes  the  application  for  the  writ  of  habeas 


ula  eourt,  the  exercise  of  appellate  jurisdiction 
Mid  power, 

A  third  reason  Is  equally  apparent  in  both 
aections,  the  final  judgment  must  have  been  <»ie 
on  which  an  execution  could  be  awarded  by  the 
Circuit  Court  on  a  special  mandate  from  tliia, 
noder  the  24th;  or  by  this  court.  In  a  case  com- 
liuc  within  the  exception  of  the  25th;  and  in 
^ther  CMS,  there  must  have  bean  a  final  deei- 
rion  of  the  cause,  before  any  execution  could  be 
■warded. 

The  terms  '^>riginal  suit,"  and  "eatue," 
nsed  in  the  same  sense  in  the  24th  KoUon,  i 
the  20th,  "suit"  and  "the  eatue"  mean  tlie  i 
thing,  both  tenns  referring  to  the  final  a< 

of  tUs  court,  whether  they  '^mand  the  c 

for  a  final  decision,"  by  the  Circuit  (^urt,  and 
•end  them  a  special  mandate  to  award  execu- 
titm  under  the  24tb,  or  themselves  "proceed  to 
a  final  dedsion  of  the  same  (the  cause)  and 
•ward  ezaoition,'  under  the  25th  section. 

Theae  eonsiderations  bring  this  inquiry  to  a 
Barrow  spaoe,  presenting  to  my  mind  stronger 
objections  to  the  jurisdiction  of  this  court  over 
the  present  ease  than  would  amily  to  a  writ  of 
•rror  to  a  court  of  the  United  States;  while  all 
the  reaaons  wUoh  apply  tn  tke  latter  case 
1*  Ii.««. 


actions"  and  "any  suit,"  or  "the  cause;"  In 
wliich  a  final  judgment  has  been  rendered, 
which  will  justify  a  writ  of  error  to  a  State 
court,  in  a  case  where  it  would  not  lie  to  the 
court  of  the  United  States,  by  reason  of  its  not 
being  a  final  decision  or  judgment;  or.  on  any 
other  ground  than  that  it  was  not  a  civil  action. 
The  only  distinction  between  the  'two  ['V3S 
classes  of  cases  consist  singly  in  this;  that  the 
term  "any  suit,"  in  the  26th  section,  is  broader 
than  the  term  "civil  actions,"  etc.,  in  the  22d, 
whereby  criminal  cases  may  Im  revised  by  this 
court  on  a  writ  of  error  to  a  State  court; 
though  they  are  excluded  from  the  appellate 
jurisdiction  of  this,  over  circuit  courtsi  unless 
they  are  certified  by  a  circuit  court,  on  a  divi- 
sion of  opinion  between  the  judges  thereof,  un- 
der the  sixth  section  of  the  Act  of  1802  (2 
Story,  &66),  if  such  action  as  is  therein  pre- 
scribed can  l>e  called  the  exercise  of  appellate 
power,  and  not  a  mere  special,  statutory  au- 
thority. 

In  following  to  its  consequences  the  settled 
principle  of  this  court,  that  in  issuing  and  act- 
ing upon  a  writ  of  Iwbeas  corpus  tmder  the  14th 
section,  it  is  by  appellate  power,  it  will  appear 
that  the  reaeons  for  so  considering  this 
power  are  most  concltieive  against  the  exercise 
of  their  appellate  jurisdiction  over  writs  of  er- 
ror to  the  proceedings  of  a  State  or  circuit 
court,  on  such  a  writ  issued  by  either.  In  de- 
fining appellate  power  in  such  cases,  the  eourt 
say:  "It  is  the  revision  of  a  decision  of  an  in- 
ferior court,  by  which  a  citizen  has  been  com- 
mitted to  jail;"  the  question  on  a  habeas  cor- 
pus "is  always  distinct  from  that  which  is  in- 
volved in  the  cause  itself  (4  Cranch,  100}  ;  these 
Questions  are  separated,  and  may  be  decided  by 
ifferent  courts.  "The  decision  that  the  in- 
dividual diall  be  Imprisoned  must  always  pre- 
cede the  apfjlication  for  the  writ  of  habeas  cor- 
pus; and  this  writ  must  always  be  for  the  pur- 
pose of  revising  that  decision,  and  therefore 
appellate  in  Its  nature."  lb.  101.  The  case  on 
a  nabeas  corpus  is  "a  mere  inquiry,  eta, 
whether  the  accused  shall  be  disebarBed,  or 
held  to  bail."  lb.  126.  The  law  which  ^ves 
authority  to  issue  the  writ  defines  ita  object, 
"for  the  purpose  of  inquiring  into  the  cause 
of  commitment"  3  Pet.  201.  "its  legali^,  and 
the  sufficiency  of  that  cause."  lb.  202.  "Con- 
sidering, then,  as  we  do,  that  we  are  but  revising 
the  effect  of  the  process  awarded  by  the  Qrcuit 
Court,  under  which  the  prisoner  is  detained,  we 
cannot  say  that  it  is  the  exercise  of  an  original 
jumdietion." 

A  discharge  under  this  writ,  discharges  the 
party  only  from  such  process,  and  not  "from 
any  other  process  under  the  same  indictment" 
(9  Pet  710)  or  a  new  one.    4  Cranch,  136. 

Let,  then,  whatever  term,  action,  case,  cause, 
suit,  be  given  to  a  writ  of  habeas  corpus,  and 
the  proceedings  upon  it;  let  the  final  action  of 
the  court  upon  it  be  called  a  decision,  an  award, 
a  judgment,  or  order,  the  character  or  nature  of 
either,  and  the  effect  are  the  same)  nothing  Is 
revised  but  the  proceas  of  arrest,  and  the  de- 
cision on  which  the  process  issued  and  the  ar- 
rest is  made;  the  inquiry  is  limited  to  the  causa 
of  commitment,  and  every  question  arising  is 
Always  so  dlfUnet  from  -the  canae  itaelf,"  that 


tkb  bqidrr  earn 
aad  Um  eanae  by 


ba  detonnliwd  b]r  on*  eonrt, 
.  «aotb«r. 

There  ean,  tkni,  be  ao  flnel  dediiim  of  "any 
enit,"  the  "origliMl  rait,"  or  'Hbe  CMwe,"  on  k 
writ  of  hebeu  eoi-ptu,  the  eubjeet  matter  in 
•ontrovenf  remnina  niuiffeeted  bj  the  mere  in- 
mdry  bt«  the  eanee  of  committiient,  Ita  soffi- 
oenoy  or  tbe  t^etlty  of  the  prooeea,  ee  foil;  ee 
If  BO  hebeae  eonnebed  been  [itued;  eaj  judg- 
ment rendered  ny  eny  court  effect  only  the 
proeeee;  nor  eaa  It  be  in  eny  eeoM  deemed  e 
"Inal  Jndgment  tn  a  euit,"  cm  "the  eauee  ittelf," 
or  "m  flnel  dediion  of  the  seme,"  so  u  to  malce 
it  oogoliable  in  tliia  oourt  by  any  appellate  ju- 
riedletion,  on  a  writ  of  error  to  a  circuit  oourt, 
under  tbe  SSd,  or  a  State  ooort  nnder  the  £6th 
■eetlon  of  the  Judldary  Act. 

Another  objection  eauatly  fata)  to  the  writ  of 
error  In  this  caae  ie,  that  though  the  awarding 
(Im  writ  of  habeas  eoroue  is  a  matter  of  right, 
and  "is  granted  ex  deoito  juetitia,"  yet  tlie  ac- 
tion of  toe  court  ia  governed  by  its  sound  dis- 
eretlon,  exerdaed  on  the  whole  drcuroatances  of 
the  caae,  according  to  which  "the  relief  ie  al- 
lowed or  refused  on  a  motion."  But  a  rule  or 
order  denying  the  motion  is  not  a  judgment, 
'it  1b  only  a  deeision  on  a  collateral,  or  inter- 
flS6*]  loeutory  point,  which  has  never  'been 
deemed  the  foundation  of  a  writ  of  error," 
which  lies  "only  upon  a  Bnal  jndgment  or  de- 
tenuination  of  a  cause."  "A  very  strong  case 
illustrating  the  doctrine  Is  that  error  will  not 
lie  to  the  refusal  of  a  oourt  to  grant  a  peremp- 
tory mandamus,"  etc^  aa  held  by  the  House  of 
Lords.  Vide  0  Pet.  OSfl,  867,  and  cases  dt«d; 
9  Pet.  4,  0.  No  principle  is,  or  can  be  better 
settled  by  this  court,  than  that  no  writ  of  error 
lies  upon  any  proceeding  in  a  cause,  depending 
on  the  discretion  of  the  court.  1  Pet.  lOB;  8 
Fat  iVt,  US;  7  Pet.  US;  13  Pet.  16.  There 
can  be  no  caae  more  peculiarly  and  exeluaiTely 
of  that  description  than  one  inTolving  only  the 
qnestion  of  discharge,  or  recommitment  on  a 
habeas  corpus;  which  is  declared  to  be  "the  ap- 
propriate process"  for  that  purpose.  4  CrancQ, 
100  "A  mere  inquiry,  without  deciding  upon 
gnlit"  (lb.  IZS),  "always  distinct  from  the 
question,  whether  be  shall  be  oonvieted  or  ac- 
quitted" (lb.  101) ;  and  directed  only  to  pro- 
eeas  (7  Pet.  S73;  9  Pet.  710) ;  not  to  the  final 
determination  of  the  cause  (0  Pet.  SG7),  but 
to  a  decision  on  a  mere  Interlocutory,  collateral 
point,  cantlonsly  excluded  frtan  revision  ui 
error,  by  the  Judiciary  Act. 

The  same  result  Is  found  in  "the  prindples 
amd  usages  of  (the  common)  law,"  as  taid  down 
In  the  time  of  Coke,  without  a  aingle  deviatii 
to  this  tine.    In  B  Co.  127b,  128a,  it  was  d 
dared  that  no  writ  of  error  could  Ue  upon  a 
habeas  eorpus,  because  It  was  fesitinnm  remedi' 
.    8.  P.  Strange,  630.    It  will  not  lie  upon 
)f  proeeden<'"-  *^-  — »..—i  -»  -  ™.>.ik^(i~ 
uidamus  fo 


ranee,  ^ 

writ  of  proeedendo;  tbe  refusal  of  a  prohibition, 

the  party,  shall  not  be  hong 

np  «n  error  (Strange,  891,  M3),  nor  on  a  Judg- 


ment quod  oomputet,  in  account,  Qujd  partltt 
flat,  in  partition,  by  default  in  tiespass;    - 
'    '        '     ,    on    awards    iciterlocnti 
,   nor   till   the   "last   jw 
.  on  "all  the  matter  wii 
In   tbe   original,"   the   "whole   matter  of   the 
eause;"    becaoee    till    then,    the    iudgment    oi 
award    ie    not    final.      II    Co.    3Bb-«>a.      Vide 
Com.  Mg.  Pleader,  E^ror,  B.    VHien  an  Inter- 
•l« 


awards  of  inoolry,  on  awards  iciterlocntory, 
and  not  deflnitlve,  nor  till  the  "last  Judg- 
ment" Is  rendered,  on  "all  the  matter  with- 


loeoton  Judgment  or  award  works  a  ferfcl 
tore,  then  error  lie«  to  be  rellored  therefrook 
11  Oo.  41a.  But  this  is  only  an  exceptloa 
to  an  nniversal  rule  that  error  lies  only  oa 
a  final  judgment  which  determines  the  whoU 
subject  matters  in  a  cause;  from  which  tbia 
court  has  never  yet  departed,  by  any  direct  ad- 
judication in  error  under  either  the  !Sd  «r 
25th  sectlona  of  the  Judiciary  Aet,  or  on  the 
rules  of  tbe  common  law. 

That  the  coune  of  opinions  delivered  In  thb 
se  by  the  majority.  If  not  all  the  other  jadges. 
Is  different  from  mine  is  apparent;  but  aa  no 
judgment  has  been  rendered  by  tbe  court,  this 
'nt  cannot  be  judidally  settled;  It  Is  yet  opea 
argument  by  counsel  whenever  a  similar 
e  arises,  and  of  eonsei^uenee,  remains  open 
for  the  consideration  of  this  court,  or  any  oi  ita 
members,  here  or  elsewhere,  aa  it  has  hitherto 
been  ooneldered.  My  reference  to  the  Judldary 
Act  and  tbe  opinions  of  this  court  have  beea 
I  in  detail  than  to  tbe  principles  of  tha  - 
non  law,  or  the  adjudged  cases;  beeanaa 
tbe  former  appeared  to  me  to  be  condusive  aa 
to  what  the  law  of  the  land  and  of  the  court 
has  been,  Is,  and  ought  to  be  in  future.  If  it 
admitted  of  doubt  as  to  tbe  latter,  it  sufficed 
for  the  caae  to  show  by  a  brief  reference  what 
the  common  law  has  been  for  centuries,  and 
now  Is,  without  ever  bo  far  departing  from 
what  I  deem  my  judicial  duty,  as  to  e»ea  In- 
quire what  it  ought  to  be;  as  if  it  waa  in  my 
powsr  to  abrogate,  or  vary  from  its  rules  on 
tbia  or  any  other  subject.  When  a  point  Is  de- 
dded  by  tbe  adjudged  casea,  or  laid  down  aa 
settled  in  the  books  of  acknowledged  authority, 
1  take  it,  and  feel  bound  to  act  upon  it,  as  the 
common  law,  which  is  infused  Into  our  juris- 

firudence;  unless  some  act  of  Congress,  same 
ocal  law,  or  some  decision  of  this  court,  pre- 
scribes another  rule.  When  this  court  declare 
that  "we  are  entlrdy  satisfied  to  adminieter  tlie 
law  as  we  find  it"  (7  Wheat.  46;  3  Wheat.  200), 1 
feel  bound  to  endeavor  to  find,  and  when  found 
to  follow  it  in  all  its  course;  and  in  searching 
among  the  fountains,  rather  than  the  rivulets 
'  the  law,  for  Its  true  principle,  I  have  found 
_..  safer  guide  than  its  forms,  which  from  an- 
cient times  have  embodied  and  preserved,  un- 
changed, *those  prindples  which  time  [*617 
has  consecrated,  by  the  certainty  of  the  law, 
and  tbe  security  and  repose  which  an  adherence 
to  its  role  affords  to  the  rights  of  property  and 

Forms  of  writs,  process,  proceedings  in  suita, 
judgments,  and  executions,  in  all  their  varions 
applications  to  matters  of  jurisprudence,  were 
devised  of  old,  and  are  yet  followed,  in  order 
to  practically  apply  the  rules  and  principle*  of 
the  law  they  wforee  upon  persons,  property, 
and  rights  of  all  description;  and  when  these 
forms  are  overlooked,  toe  principles  to  whtdi 
they  give  life,  activity,  and  efTecl,  wiD  be  for- 
gotten or  disregarded;  nor  Is  there  a  more  ef- 
feetual  mode  of  producing  both  results,  thaa  at 
this  day  to  look  beyond  those  rules  which  have 
prevailed  for  centuries,  and  been  respeeted  as 
the  landmarks  of  the  law,  to  the  reasons  on 
which  they  were  originally  founded,  of  wbicdb 
thb  case  affords  a  strong  illustration. 

It  Is  admitted  that  in  the  whole  course  of  the 

common  law  there  is  no  one  precedent  of  a  writ 

of  error,  upon  tha   proceeding  on  a  writ  of 

Peters  14. 


word!    of    tbe    (Judiciary)    Act, 

-        .  *>**"  often  idjudKcd  by  this  eonit."    The  c 

of  the  English  ooiirt*  has  arisen  from  Che  mere    In  6  Pat.  648,  and  9  Pet.  4.  »ra  Dot«d  with  «p- 


omliaion  to  ent«r  on  the  proceeding  by  habeu  probation,  and  their  prineiptea  re-affirmM. 
•orpiu,  the  purely  technical  words,  ideo  conaid'  vide  9  Pet  602.  TboM  Are  the  reuona  why  a 
•ntun  Mt  In  the  order  or  award  made  by  the    writ  of  error   will  not  lie  at   eommon   Uw, 


rpiu,  the  purely  technical  words,  ideo  conaid'  vide  9  Pet  602.    Tbeie  are  the  reaaona  why  a 

r  under  the  Judiciary  Act  in  such    ... 

Had  tbe  learned  couniel  of  the  relator  dis-  these  are  the  general   principles   of  all   law, 

dosed  to  the  court  the  result  of  an  inquiry  why  and  the  foundation  of  the  unlverea]  rule  that 

thtae  (ao  called)  technical  worda  were  deemed  where  power  is  rixen  to  any  tribunal,  to  be 

■a   Important,   the    reasona   would    have   been  exercised  at  it*  discretion,  whether  It  Is  legti- 

fottnd  to  be  meet  decisive  in  a  case  of  hatteaH  lative,   executive,   judicial,   or  special,  the   d»- 

•orpna  or  mandamus;  for  before  the  statute  of  eision  of  such  tribunal  la  revisible  only  by  some 

— no  record  was  made  of  the  proceedings  other  tribunal   to   which  a  superrisory   power 

om  those  writs,  no  judgment  was  rendered  on  is  given.    C  Pet.  T2S,  TSOi  B.  P.  T  CraniA,  48, 

tham,  and  oonsequently  there  was  no  record  to  etc.;  1  Pet.  340;  2  Pet,  76);  I  PeteOSi  10  Pet. 

imove  from  an  inferior  to  a  superior  oonrt,  by  472,  etc.;  12  Pet  All.    The  forms  and  modea 

•  writ  of  error.  of  expression  by  which  any  tribunal  pronounces 

The  omtasion  of  the  term  Ideo  oonsideratum  its  discretion  to  have  been  exercised,  does  not 

Mt,   which   Is  the   appropriate   and  only   form  affect  the  nature  or  character  of  Its  deelaion; 

known    to    tbe    common    law    to    denote    the  that  depends  on  what   it  has  decided  and  its 

fndfrment  of  a  court  on  a  matter  of  record,  In  effect,  whether  It  b  a  final  judgment  or  an  in- 

eontradistinction  to  an  order  or  award  in  grant-  terlocutory    one,   or   a    mere    summary    order, 

Ibb  or   refusing  a   motion,   was   deemed   good  direction,    or   decision,   on   a   rule    or    motion, 

endenoe    that    tbe    law   did   not    recognize    a  which   is   not   In   law   a   judgment,   though   it 

decision  In   which  these  words  were  not  used,  may  be  expressed   in   the   words   appropriated 

as  a  final  judgment  on  which  a  writ  of  error  to  a  judgment.     The  law  looks  to   the  thing 

eould    be    brought;    esp^-dally    when,    by    the  done,  as  the  true  test  of  whether  it  is  cognica- 

aommon  law,  such  a  decision  was  not  made  a  ble  in  error.     To  make  it  so,  there  must  be  a 

matter  of  record,  or   so  considered.     However  consideration  of  tbe  record  on  the  matt«r  44 

these   reasons   may   operate   on   the   minds   of  law,  not  of  discretion;  a  final  judgment  of  tbe 

otheTB,  they  satisfy  mine  that  they  are  founded  whole   matters   of   law   in  the  suit,   by  deter- 

b  the  best  established  principles  of  the  com-  mining  the  controversy,  and  the  cause;   which, 

man  law,  and  that  when  they  are  not  found  in  by  the  forms  of  the  common   law,  always  is 

the  forms  it  has  adopted,  to  denote  the  action  expressed   in   the   dead   language    of   the  old 

of  K  court  on  a  matter  liefore  them,  their  de-  forms    of    judgment — Ideo    consideratum    ert, 

otslon  is  not  a  judgment  of  record,  cognisable  which  has  exposed  this  term  to  the  imputation 

In   error,   or   in   the   words  of  Coke   and   this  of  technicality;  but  when  its  s^nw  and  mean- 

aoDrt;  "that  without  a  judgment  or  an  award  ing  la  expressed  in  the  living  language  of  this 

In  tbe  nature  of  a  judgment,  no  writ  of  error  oonrt,  and  applied  to  the  varied  subjects  and 

doth  lie"  (0  Pet.  056) ;  nor  on  decisions  on  mo-  modes  of  its  action,  a  very  different  character 

Uona  "addressed  to  the  sound  discretion  of  the  must  be  attributed  t«  the  slgniflcant  and  ap- 

eourt,    and   as    a   summary    relief    which    the  propriate  terms  in  which  their  decision  Is  an- 

eonrt   is   not  compellable   to   sllow."    lb.  667.  nounced,  acoording  to  the  ease  before  them, 
^le  refusal  to  qu*«h  an  execution  is  not  h  the        Thus,  In  awarding  tbe  writ  of  habeas  eorpna: 

amse   of  tbe  eommon  taw,  a  judgment,  much  'The  motion  1*  nanted,"   (4  Civieb,  101);  or 

IsH  a  final  Judgment.     It  is  a  mere  interloeu-  "On     consideration      of     tbe     petition,"     ete. 

tory  order.     Even  at   the   common   law,   error  "Whereupon   it   Is  eonsidered   ordered  and  ad- 

Uea  only  from  a  final  judgment;   and  by  the  judced,  that  a  writ  of  habeas  corpus  be  fortb- 

•zprees  provisions  of   the  Judiciary  Act,  etc.,  with   granted,"   ete.     T   Pet.   B83.      So,   where 

•ec  £2,  a  writ  of  error  lies  in  this  court  only  the  party  Is  dlsciiarved:   "It   Is  therefore  the 

OB  final  Judgments.     lb.    A  writ  of  error  wil!  opinion  of  the  court,"  etc;,  "that  there  is  not 

sot  He  to  a  writ  of  error  ooram  vobia,  granted  sufficient  evidence,"  et&,  "to  Justify  his  eom- 

br  the  Ctrcoit  Court  to  correct  its  own  errors;  mitment"    (lb   lit)    "and,    therefore,    as    the 

'4t   is   subject  to   tbe   same   exceptions   which  crime  has  not  been  committed,''  the  court  oan 

have    always    been    euotained    in    this    eourt  only  direct  them  to  be  discharged.     lb.  1S6. 

■gainst    revising    tbe    interlocutory    acts    and  Or,  after  reciting  the  return  of  the  manhal: 

Ofdera  of  tho  inferior  courts."    7  Pet.   147;   1  "On   consideration   whereof,"   etc-   "it   la   now 

PBt.  S40.    -It  is  not  one  of  those  remedies  over  here    considered,"    etc.,    that— be    dlscbanted 

wUch  the  supyTis™  power  of  this  court  is  f^om  the  writa  'In  the  said  return  mentlonSd" 

fflnn.       lb.   148.     "The  writ  of  error    (coram  ,7  p^j.   688);   in  other  words,  the  moUon  la 
nbia)  wsjs  but  a  snbstitut.on  for  a  moEion  in  ^^      f^  the  refusal  to  award  the  habeas 

Oe  eourt  below."  lb.  No  judgment  in  the  cause  "    „„„    .v\- .™.  :j.~t(»- ,.(11..     1    _.  .^j^ 

to  brought  up  by  the  wn''t,  gut  merely  a  deci-  ^"^P"''  "^n  consideration  ofthe  nUe  grantedm 

Am  on*a  oofiatiral  motioA,  which  mTy  be  re-  ':^'f^'-  ^^-    't."  ~"'^'^,' '^'"'*  J"'' •^■ 

Mwed.  7  Pet.  149;  S.  P.  8  Wheat.  678,  cited.  In  i'^^«^  ^7  J*"  "">'^  *'i'.V      ^?  ^  ^T^*^ 

both  eases  the  writ  of  error  was  dismissed  "be-  a^-J  that  the  prayer  of  Uie  petitioner  for  a  writ 

Muse  it  waa  a  case  proper  for  the  exercise  of  «*  »■">»"■  wrpus  be,  and  the  sune  ia  hereby  r^ 

that  diaeretion.  and  not  coming  within  the  de-  fueed."     3   Pet  209.     Or,  "Upon  the   whola 

•eriptlon  of  an  error   in  tbe  principal  judg-  t^  !■  the  opinion  of  the  oonrt  that  tbe  mothn 

mm*-"  lb.   "The  decision  of  the  courts  upon  a  be   overruled."     "Writ  denied."     T  Wheat.  4L 

ml*  «r  motion  ia  sot  of  that  oharaeter"  (a  final  "Tba  nila,  thantom,  te  dux*  whh  >ak  <wrf***. 
«#  £.  od,  *** 


M><  tke  motloa  for  tb«  habcu  eorpna  ii 
owtmltd"  9  Pet.  710;  the  motion  ii  not  mnt- 
•d.  Wben  thii  oourt  decidea  on  a  MrtTfiatU 
of  diTJaion  of  opinion  of  the  judge*  of  k  dreuit 
Oonrt,  tbe  form  U;  "Thla  mum  came  on  U 
be  hekrd  on  the  truucript  of  the  reeord,"  etc. 
"Vni  the  qaeetione  mnd  pointi,"  etc^  "eerti' 
fled  to  this  court;  on  coueiderktion  whereof,  it 
le  the  opinion  of  thi*  oonrt,"  that,  etc,  3  Pet. 
I8B,  the  point  :i  decided.  On  aoi  >ppee)  in  ■  luil 
in  ei^uity:  "Thi«  canee  eune  on,"  et«^  on 
"eoneidentlon  whereof,  It  ie  ordered  and  de- 
ere^"  ete.  S  Pet.  222.  On  a  writ  ol  error  to 
«  eircnit  court:  "This  eauM  eame  on  to  be 
beard  on  the  transcript  of  the  record,  ete.;  on 
consideration  whereoi,  It  te  ordered  and  ad' 
Jndged  bj  the  ecrart,"  ete.  S  Pet.  Z41.  On  c 
writ  of  error  to  a  8UU  oourt;  "This  eaose.' 
etc.,  "on  coniideration  whereof,  it  le  consid- 
ered and  declared,"  ete.  "It  la  therefore  oon- 
•Mered  and  adjudged,"  etc  (3  Pet  267),  or 
"On  eonaldeTatlon  whereof,  it  Is  ordered  and 
adjudged,  ete.,  8  Pet.  291,  that  the  decree  or 
jndgmeBt  he  reversed  or  affirmed.  On  ■  rule 
to  show  oanae  why  a  mandamuB  should  not 
iMue;  "On  eonaideration  whereof.  It  li  now 
hen  eoBsidered  and  ordered  bj  this  court  that 
tbe  rule  prajed  for  be,  and  ts  hereby  granted." 
6  Pet.  TTfl.  On  the  motion  for  a  perempto- 
rj  mandamus  after  the  return:  "The  court 
•St*]  'doth  therefore  direct  that  a  mandamus 
h«  awarded,"  et«.  (7  Pet.  648)  ;  or,  "On 
sideration  of  the  rule,  etc.  It  Is  now  here 


ment  for  not  ob<7ing  a  peremptory  mandamua: 
"The  moUon  b  dismissed."  B  Pet.  690.  Or 
refusal  to  grant  the  rule  to  show  cause;  "Th< 
rule  b  therefore  refused"  (11  Pet.  174) ;  or  oi 
a  notion  for  a  mandamus  being  denied;  "Oi 
eonsideration  of  the  motion,  etc,  it  Ii  now  here 
ordered  and  adjudged,"  etc,  and  "the  san 
berehr  overruled,"  (12  Pet.  344,  475) ;  or,  "The 
motion  for  the  mandamm  Is  denied."  18  Pet. 
890.  In  applying  the**  varied  forma  to  the  sub- 
■tanee.  It  la  apparent  that  this  court  adheres 
to  those  of  tbe  oommoM  law  and  its  principles. 


meaning,  m  ttutr  lue,  uid  application  to  their 
action  OB  the  ease  before  them.  Thus,  in  de- 
riding on  a  rule  or  motion,  in  a  ease  of  a 
hahsas  eorpus  or  mandamus,  they  na*  or  omit, 
as  tbe  case  may  be,  the  terms  appropriate  to 
a  judnnent,  or  thoae  of  a  mere  order  directing 
or  declaring  the  result  of  their  opinion;  yet  on 
referring  to  tbe  aubject  matter  which  they 
have  de«klMl,  the  eourt,  In  using  the  temu  de- 


ft llaally  dispoaea  of  the 
■nmmary  order,  on  some  matter  of  an  in- 
termediate nature.  But  when  the  court  pro- 
ceeds to  render  a  final  decree,  or  Judgment,  on 
an  appeal,  or  writ  of  error,  it  is  always  done  in 
the  appropriate  language  of  judgment:  "This 
otuee  eame  on  to  be  heud  on  the  transcript  of 

the  reeord  of  the court,"  etc,  oo  oonsid- 

mtlon  whereof,  ete.;   showing  that  they  act 

"- 1  Itself,  on  a  judicial  inspeetion 

and  dadde  oa  aU  the  matten  ol 


vpon  t 
•f  tbe 


law  therein  eonUined  (S  Pet.  IBS),  and  wit  «■ 
pre!  iminaiy  matters  which  leave  the  canse  un- 
decided. This  action  is  also  on  a  flnal  jodg- 
ment  or  decree  of  the  court  below;  which  de- 
cided tbe  whole  eause,  and  would  have  been 
conclusive  on  It,  had  no  appeal  or  writ  of  error 
been  taken,  or  if  the  law  had  allowed  none; 
the  appellate  power  can  act  only  on  such  de- 
crees and  jndgmenta;  in  eppeala  it  acta  on  the 
faets  aa  well  as  the  law  of  the  case;  in  writs 
of  error.  It  acta  only  on  the  matters  of  law. 
I  Wheat.  33C;  2  Wheat  142;  «  Pet.  49;  7  Pot. 
I4B,  282;  12  Pet.  341;   13  Pet.  164. 

These  forms  lead  to  the  true  rules  and  prin- 
ciple of  law  which  are  the  test  of  what  Judg- 
menta,  decrees,  orders,  or  awurda  in  the  nature 
thereof,  are  cognizable  In  error,  and  wlmt  are 
not;  what  are  ao,  has  been  seen;  what  are  not, 
is  most  distinctly  declared  by  this  court:  "We 
have  only  to  say  that  a  judge  must  exercise 
his  diaeretion  in  those  Intermediate  proceed - 
inn  which  take  place  between  the  institution 
and  the  trial  of  a  suit;  and  if  in  the  perform- 
anea  of  his  duty  he  acts  oppressively,  it  is 
not  to  this  oourt  tiiat  application  is  to  be 
made"  (8  Pet.  590;  S.  P.  604)  ;"the  appropriate 
redress.  If  any,  is  to  be  obtained  by  an  appeal. 
after  the  flnal  decree  aball  he  had  In  the  cause." 
13  Pet.  408. 

No  language  can  apply  more  forcibly  to  a 
proceeding  on  the  writ  of  habeas  corpus.  It  Ja 
intermediate  between  the  institution  and  trial 
of  the  suit  or  proaecutioui  it  is  within  the  dis- 
cretion of  the  court  to  remand  or  discharge; 
their  order  therein  is  interlocutory  in  its  na- 
ture, not  definitive  of  the  suit,  hut  on  the 
mere  collateral  questions  of  bail,  commitment, 
or  discliarge  from  process  of  arrest;  and  wheth- 
er terms  of  judgment  are  uaed  or  omitted  in 
granting  or  refusing  the  motion,  tbe  substance 
u  the  same;  no  final  judgment  in  the  suit  is, 
Ban  be  rendered;  it  remaina  open  for  trial 
fully   aa    before   the    habeas   eorpua    was 

The  cases  in  this  court  en  habeas  corpus  are 
decisive  of  the  point  that  no  order  or  judgment 
rendered  in  them  are  final  in  their  naturs  or 
effect;  and  In  tbe  very  common  and  familiar 
case  of  a  question  of  freedom  or  slavery,  which 
is  decided  on  the  writ  of  habeas  corpus  on  a 
motion  to  discharge,  it  has  never  been  doubted 
that  the  queetiou  of  right  was  perfectly  upon  a 
writ  of  homine  replegiaudo,  let  tbe  decisions  oa 
the  habeas  corpus  ^ve  been  either  way. 

*0n  tbe  review  of  the  forma  and  prin-  [*6S0 
ciplea  of  the  common  law,  els  adopted  by  this 
court,  there  is  (as  is  admitted)  no  precedent  ol 
a  writ  of  error  on  a  habeas  corpus  being  sus- 
tained, which  is  powerful  evidence  that  no 
frlnciple  exist*  which  can  justify  it;  while 
bose  which  are  unquestioned,  forbid  it;  and  I 
am  utterly  unable  to  oomprebend  by  what 
sound  rule  of  jurlsprudenoe  prescribed  to  the 
courts  of  the  United  States,  a  double  appellate 
power  in  the  same  court  ever  can  be  exercised 
over  the  same  suit,  and  the  same  subject  mat^ 
ter,  I.  By  the  writ  of  habeas  corpus  ad  sub- 
jieiendum;    2.  By    writ   of   error. 

When  appellate  power  la  once  exerted,  it  is 
spent  by  tlw  judgment  of  the  Appeltate  Court, 
unless  another  court  isauthoriied  to  revise  such 

Iudgment;  if  a  circuit  court  exerts  this  power 
ly  a  writ  of  a  habeas  oorpus,  and  the  granting 
Paten  14. 


or  refusing  the  motion  to  dlaebarge  ia  a  lliul 
)ndgn)eitt  uid  deeieion  of  tli«  caiue;  it  followa 
that  it  ii  not  a,  case  for  this  writ;  for  if  the  de- 
fendant ie  remanded  to  cuatody,  he  is  in,  on  an 
esecution  of  the  Judgment;  or  if  he  ia  die- 
charged,  he  cannot  Iw  again  arrested  on  the 
■ame  proceaa ;  the  writ  does  not  lie  when  lie  ia 
at  large  without  bail;  if  under  bail,  that  ia  im- 

Siaonment  in  law.  On  tlie  contrary,  if  the  or- 
r  for  recommitment,  or  dtacharge  ia  not  • 
Bnal  judgment  in  the  suit,  it  ia  interlocutory,  in 
an  intrrmedinte  proceeding,  depending  on  the 
diacreti(Hi  of  the  conrt,  in  deciding  a  collaterat 
point;  leaving  the  points  and  matters  of  law, 
on  which  the  last  and  final  judgment  la  to  be 
rendered,  entirely  open;  and,  of  eonaeqi 
preaentinK  no  matter  to  which  a  writ  of 
can  attach;  by  excluding  from  tb«  cognizance 
of  the  Appellate  Court  the  only  questions  which 
it  can  revise.  In  the  flret  case,  a  writ  of  error 
liea,  sad  in  the  second  the  great  writ  of  habeas 
oorpua  liea,  if  any  appellate  power  can  reach 
the  aait  in  that  atate  of  things;  the  auit  or 
cause  ia  the  same,  whether  the  party  rumaina 
la  priaon  under  the  original  commmnent,  ~~ 
after  being  brought  up  on  that  writ,  he  is 
DMtDded  by  the  court;  if  thia  exercise  of  its 
diacretion  ia  rsviaablB  by  any  other  court,  it 
must  be  by  a  revision  of  the  aame  subjects 
which  had  been  before  revised.  The  "cause  of 
commit ment,"  its  "legality,"  ita  "aufficiency," 
"the  nature  and  circumstances  of  the  oSense, 
the  evidence,  and  the  principles  and  usages  of 
law,"  are  the  subject  matters  of  such  revision 
1^  appellate  power,  on  any  writ  whatever;  of 
«rror,  if  the  judgment  is  final;  of  habeas  cor- 
pus, if  it  ia  only  interlocutory  or  collateral! 
or  (no  judgment  at  all]  if  the  granting  or  de- 
nying the  motion  ia  a  mere  intermediate  pro- 
CMding  by  aummary  order.  But  if  a  second 
writ  of  habeas  corpus  is  not  gr&ntabli  ' 
lieve  the  par^  from  even  the  oppressioi 
court  in  remanding  him  on  the  first,  "it  is  not 
to  this  court  that  applicntion  must  be  made" 
(8  Pet.  690),  "  and  the  appropriate  remedy^ 
if  any  is  to  ba  obtained  by  an  appeal  (a  writ 
of  error)  after  the  final  decree  (judgment) 
shall  be  had  in  the  cause."     13  Pet  *0S. 

To  sustain  a  writ  of  error,  on  a  proceeding 
on  a  writ  of  habeas  corpus  under  the  Judiciary 
Act,  a  mere  inquiry  must  be  conatmed  to  mean 
a  final  judgment,  a  final  decision;  the  caoae  of 
commitment  becomes  the  cause  of  action,  or 
proaocution,  the  suit,  the  original  auit,  the 
•anse,  and  an  authority  resting  alone  on  i 
statute,  conferred  "for  the  purpose  of  inquir- 
ing" only,  by  the  14th  section,  by  one  writ 
must  be  asnumed  under  the  22d,  or  ZGth  by 
another  writ,  whose  office,  the  action  upon  it, 
and  the  subject  of  action  are  wholly  different. 
The  past  decisions  of  this  court  must  also  be 
radically  revised,  in  order  to  bo  shape  their 
deflnitions  and  action  as  to  meet  this  altered 
condition  of  the  law;  the  process  of  revision 
muat  also  be  applied  to  the  Judiciary  Act, 
whereby  the  refusal  to  grant  a  rule,  or  motion 
to  diaeharge,  will  be  made  to  mean  the  final 
Jndgment,  the  determination  of  tlie  auit,  and 
a  recognizance  of  bail  for  the  appearance  of  the 
party  at  the  trial  thereof,  to  oe  an  award  of 
oxecution,  or  a  contra.  By  an  order  of  dis- 
tbargs  before  trial,  "proceed  to  a  final  ded- 
•ioB  of  the  cause,"  thou^b  not  evtu  the  in- 


dictment  ia  found,  and  thos  eonviot  or  acquit 
the  party  in  a  writ  of  error,  to  a  eourt,  on 
the  proceeding  of  mere  inquiry  into  the  cause 

of  his  comniitmenti  for  it  must  be  remembered 
that  when  thia  court  decides  on  a  writ  ol 
error,  the  judgment  'below  must  be  [*6X1 
either  affirmed  or  reversed,  this  court  must 
give  the  aame  judgment  as  the  eourt  below 
should  have  done,  unless  in  the  excepted  caaea, 
which  cannot  arise  on  the  habeas  corpus.  And 
when  this  is  done,  there  remaina  the  further 
act  of  directing  a  apecial  mandate  to  another 
court,  to  award  execution  of  the  judgment  of 
this;  or  for  thia  court  to  do  it,  in  the  case 
provided  for.     1  Wheat.  353,  etc 

There  muat  alao  be  infused  into  the  law  some 
mode  or  process  by  which  the  order  for  com- 
mitment, bail,  or  discharge,  may  be  superseded 
by  the  party  suing  out  the  writ  of  error;  some 
provision  muat  be  also  made  as  to  the  progress 
of  the  prosecution  during  the  pendency  of  the 
writ  of  error.  Now,  process  may  be  issued,  or 
a  new  indictment  may  be  found  for  the  same 
offense,  nay,  a  trial  may  be  had,  before  this 
court  can  decide  on  the  sufficiency  of  the  first 
cause  of  oommitment;  and  when  they  shall 
have  done  this  by  "a  final  decision  of  the 
cause"  or  suit,  and  sent  their  "special  man- 
date to  award  execution  thereupon,"  the  re- 
turn to  that  mandate  may  be  that  the  party 
has  been  arrested  on  other  process,  convicted 
of  the  offense,  or  is  at  liberty  after  an  acquit- 
tal. This  court  can  award  uo  execution  till 
the  cause  has  been  once  remanded,  under  the 
26th  section  as  it  now  reads.  Bo,  in  the  case 
coming  within  the  exception  of  the  24th,  for 
"    other   caaea    they    i       '  '   ~ 

the    same    judgmer 
sen  rendered  below. 

Now,  if  we  had  reversed  the  judgment  of  the 
Supreme  Court  of  Vermont,  we  could  have 
rendered  a  judgment  of  discharge,  for  there  are 
no  damagea  to  be  assessed,  and  nothing  uncer- 
tain to  be  adjudged;  yet  we  would  award  no 
execution  till  a  mandate  had  been  first  sent, 
and  returned  unexecuted,  or  not  returned,  or 
returned  with  the  above  or  the  same  reasons, 
as  are  to  be  found  on  the  return  to  the  man- 
date in  Hunter  v.  Martin,  I  Cranch,  828;  1 
Wheat.  306,  306.  "That  the  writ  of  error  In 
this  cauaa  was  improvidently  allowed  under 
the  authority  of  that  act  (the  2Gth  aection); 
"that  the  proceedings  thereon  in  the  Supreme 
Court  were  coram  non  Judice  in  relation  to  this 
court,  and  that  obedience  to  ita  mandate  be 
declined  by  the  court." 

If  such  an  occurrence  has  actually  happened 
in  a  case  where  this  court  had  undoubted  ju- 
risdiction, it  may  be  expected  in  future  cases 
of  a  writ  of  error  in  one  like  the  present,  which 
can  be  brought  within  the  law  only  by  a  suc- 
ceasive  train  of  implication  upon  implication, 
till  ingenious  reasoning  may  fasten  it  to  sonte 
expression  which  may  be  thought  to  Justify  tha 
assumption  of  the  power.  But  more  than  ju- 
risdiction must  be  assumed  before  this  court 
could  exert  it  to  the  extent  which  such  a  case 
requires ;  for  though  resistance  to  its  mandate 
may  be  contingent,  or  merely  possible,  it  ought 
to  be  well  considered  whether,  when  it  should 
happen,  the  court  felt  assured  that  they  would 
be  sustained  by  the  law  and  Constitution  in 
enforcing  obeUenoe  Yij  TO»m'^aTft>w.  «,\.^ac&^i^i^ 


be  one  which  In  all  other  reapecU  admit*  of 
tba  •ction  prescribed  in  the  Judiciary  Act,  !~ 
til  its  provuioni  relatire  to  the  appellate  Ji 
risdietlon  of  thii  eonrt;  If  It  ii,  there  will  be 
found  no  defect  of  power  to  execute  iti  final 
mandate,  or  execution,  by  the  authority  of 
tbia  court.  If  it  li  not,  then  If  the  court  u- 
•amCB  Jnriadletion,  It  mnat  umrp  power  to 
carry  Into  effect  a  judgment  which  the  law 
doea  not  raoogniu,  and  eonaequeutl]'  makei  ur 
proriaion  for  its  execution.  It  is  dangerous 
at  kaat,  if  not  unwise  or  rash,  to  eierdae  ■ 
power  which  may  be  ciTen  by  the  Constitution^ 
rat  which  Oongreaa  has  ffiyta  no  authority  to 
execute,  or  given  in  terms  so  obscure,  that  to 
ao  eonatrue  them  is  in  Bubatanoe  tbe  exerdso 
of  legislative  power  by  the  Judicial  depart- 
ment However  desirable  it  may  be  thought  ta 
enlarge  jui^dietiou,  and  expand  ita  exends* 
ao  as  to  embrace  cases  not  yet  known  to  tbe 
law,  or  by  so  construing  the  Constitution  and 
«Se']  law  as  to  make  It  by  reaaonlng  *what 
It  ought  to  have  been  In  tbe  text;  and  giving 
Inference  and  incident  the  effect  of  ordlnanoe 
and  enactment,  increase  the  ostensible  power 
of  the  court;  yet  assuredly  It  will  continue  to 
lose,  in  public  conBdence,  that  moral  strength 
wlileh  can  alone  insure  its  efficient  and  quiet  ac- 
tion, in  the  same  proportion  as  It  extends  nn- 
granted  jurisdiction.  No  course  appears  to 
me  to  lead  more  certainly  to  such  result*  than 
that  wUeh  the  ooiuii  has  been  urged  to  take  in 
this  case;  had  we  reversed  the  (bo  called)  final 
judgment,  and  our  mandate  had  encountered 
new  process,  ete.,  etc.,  our  own  aolemn  judg- 
ment would  tiave  had  a  must  lodlerous  uTect, 
as  a  final  dedaion,  of  what?  not  the  auit, 
cause,  or  prosecution,  but  on  the  legality  of 
the  original  process,  which  is  a  moat  conclu- 
sive reason  why  «  dedaion  on  mere  process 
is  not  the  subject  of  a  writ  of  error.  Or  had 
the  matter  remained  as  it  was,  our  reversal 
would  have  respected  only  the  refusal  to  dis- 
charge the  party  from  the  process;  our  man- 
date to  discharge,  would,  if  executed,  leave 
him  liable  to  arrest  on  new  process,  without 
affecting  tbe  suit;  which  Is  an  equally  conclu- 
•ive  reason  to  show  that  a  final  decision  in  er- 
ror on  the  habeas  corpus  is  not  such  as  la  con- 
templated by  the  24th  or  esth  sections,  or  pro- 
vided for  by  either. 

Or  should  that  court  refose  obedience  to  our 
mandate,  the  predicament  of  thia  court  would 
be  precisely  the  same  as  in  Hunter  v.  Martin, 
they  must  at  the  next  term  proceed  En  one  of 
the  following  modes: 

1.  Follow  the  precedent  of  Bunter  v.  Mar- 
tin— issue  "a  writ  of  error"  to  the  Supremo 
Court  of  Vermont,  "founded"  on  their  "re- 
fusal to  obey  the  mandate  of  this  eourt ;"  raise 
that  refusal  to  the  dignity  of  a  final  judgment 
(vide  1  Wheat.  SOG),  and  then  reverse  it  and 
affirm  "the  judgment  of  the  District  Court." 
lb.  SS2.  Tbla,  iMwever,  would  not  be  a  eourae 
•SO 


appropriate  to  tbe  present  eM«i  there  b  ■■ 
juogment  of  any  Inferior  eotot,  or  U  tfaera 
was,  this  court  would  have  no  power  by  tha 
£6th  section  to  aifirm  or  reverse  it,  because  tlw 
decision  complained  of  was  had  in  the  hi^eat 
court  of  law  of  the  8Ute  (6  Pet.  49) ;  nor  could 
any  mandate  be  directed  to  any  other  court  (1 
"^      ■     —     8  Pet.  S14)i   and  it  require*  i 


ssoning  to  show  that  this  court  oujdit  not, 
id  would  not  deal  with  tbe  jailer  or  oUier  psr> 
n  who  had  the  custody  of  the  relator.    7  Pet. 


2,  "Proceed  to  a  final  dedsioB  of  the  cania 
and  award  execution,"  aa  apedially  aatborlMd 
by  theSGthtectlon;  but  this  wonU  be  aborttva. 
aa  there  oould  be  no  final  decision  of  the  oaosa 
of  proaecntion,  on  a  mere  taqniry  Into  Uw 
cause  of  commitment,  nor  eonld  any  exeeution 
be  awarded  against  person  or  property;  and 
tbe  nattutt  of  the  case  praolndes  any  efBeiaat 
action,  save  by  a  mandate  to  ba  dlrertsd  to  tha 
oonrt,  most  oertalnly  not  to  the  jailer. 


judges  to  eany  ti     .    _. 

Craoch,  116;  T  Pet.  «48;  S  Pet.  806),  which  Is 
expressly  anthorlcad  by  tha  14th  se^ioa  of  tha 
Jndidary  Act,  and  Is  moat  appropriate  to  this; 
it  being  necessary  for  the  exercise  of  the  appd- 
lata  jurtadiotion  of  this  court,  and  agreeable  to 
the  prinoiptes  and  usages  of  law — tbe  emninca 
law.  12  Pet.  49Z,  493.  And  if  that  mandamus 
la  not  obeyed,  then  on  the  authority  of  the 
ITth  section,  award  an  attachment,  and  if  no 
sufficient  cause  is  shown  to  avert  it,  "pnniah 
by  fine  and  imprisonment"  this  "contempt  of 
authority."  Vitte  1  Story,  69,  00;  8  Pet.  668, 
690. 

Such  Is  the  power  with  which  this  aooit  la 
invested  by  the  Constitution  and  laws;  so  It 
may,  and  ought  to  be  exerted,  whenever  It  bo- 
comes  necessary  to  exercise  its  appellate  juris- 
diction, in  vintucating  Its  authonty  to  enforee 
the  law  in  its  majesty,  upon  any  tribvoal 
which  has  rendered  a  judgment  under  State 
authority  In  violation  of  the  Constitution,  a 
law  or  treaty  of  the  United  SUtea,  and  re- 
fuses to  obey  the  mandate  of  reversal. 

On  every  case  which  lawfully  invokes  Qm 
action  of  these  powers,  this  court,  1  trust,  will 

'  bealUte  to  exert  it,  that  it  wilL  by  so  do- 
"plant"  itself  In  *pnblla  opinion   ['ttS 


exercising  Jurisdletton  on  a  writ  of  error  t 
State  court,  they  will  be  prepared  and  reaolvod 
to  take  the  last,  should  tbe  exigencies  of  tha 
case  Invoke  it.  But  if  the  court  is  not  well  as- 
sured that  the  Uw  of  the  ease  will  fully  juaUfy 
the  last,  the  time  for  refiection  ia  before  the 
first  step  is  talcen:  otherwise  they  may  be  ia* 
dnoed,  U  not  eompelled,  to  halt,  to  retraoo 
their  steps  by  ratrogreaaion,  or  to  atop  tha 
progreea  of  the  eanaa  to  final  judgment  aod 
execntion,  from  a  doubt  whether  they  have,  or 
the  conviction  that  tbev  have  not,  the  le^ti- 
mate  power  to  Onlsh  what  they  had  begnn. 
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OBmjART. 


HON.  FELIX  GEUNDT. 


AT  tba  opaniu  of  tlw  acmit,  Ur.  ffilpla,  tbi 
Attmner-OeMnl  of  tha  Dntted  BUtM.  ftd- 
drwMd  the  «anrt  m  followat 

1  hava  bam  nqnartad,  bj  a  iwiiting  of  tha 
gaatlaBMD  of  tibia  bar,  and  tha  offloan  of  tba 
court,  to  rabmit  tba  praooadiagi  kta^  odoptad 

StboB,  in  wblch  tbay  arprBai  tbdr  faaUnn 
tbe  loaa  nat^ned  br  *^  profenton,  and  tna 
wb<ria  aolUltn^  is  tbo  daath  of  Hr.  Onutdy,  of 


In  tbe  prMtiea^  Mid  Ulnatnttod  b;  Iba 
of  n  profeailon  wUcb  ha  evar  pnrnied  with  an 
booorable  utd  aleratad  apMtt  n  a  bUnd,  chaer- 
fnl,  and  genarona  intarooniM  toward!  tboM 
with  wbom  be  wm  aallad  upon  to  act;  if  the 
exerdee  of  an  exoeUant  judgment,  wUeh 
gaJded  all  hb  acttoni,  and  vai  tempaied  wltli 
a  ainplleity  and  a  modeat^  that  gave  bnt  the 
mora  ion*  to  tba  qniekneaa  of  bia  IntdligaBoa 
and  tbe  extant  of  hla  laanilng;  if  tbeae,  and 
tbo  many  qnaJitlaa  whfeb  aaeond  an  affaetion- 
ata  raapaot  and  remeinlnwiaa  from  all  irito 
knew  Um,  afford  a  reason  for  aoUeitlng  fmn 
tba  eonrt  that  favor  whlob  ia  now  aon^  bj 


granl 


the  bar,  I  well  know  that  tt  wiU  be  nrmnptl; 
ited)  for  to  none  bettor  tbaa  to  tnooe  who 
I  [malde,  were  tbeee  qnalitiea  knownj  by 

■one  were  Utay  miwe  jnatly  upreeiated. 
1  reepeetfnlly  moTa  tba  oonrt  that  tba  reao- 

htUons  whioh  I  now  anbmlt  n^y  be  entered  <n 

Ha  minntea." 

To  which  Ur.  Chief  JnaUea  Taney  made  tbe 
feQowfaig  reply: 

"Th*  members  of  tbe  oonrt  boTa  slneeraly 
doplored  tbe  death  of  Ur.  Omndy,  and  nnlte 
wftb  tbe  bar  in  expressing  their  reapeet  and 
MtaaM  te  Us  ebaraetar.    Tbe  olBoe  of  At- 


1  the  20th  day  of 


toney-Oenaral  of  tbe  United  SUtaa,  wfcM 
ha  recently  held,  oonneeted  him  for  a  time, 
eloselr.  with  the  bntlneaB  of  this  oonrt;  and 
hta  Idnd  and 
weH  aa  to  bis 
leaning  and  aUlIty  aa  an  offleer.  And  eon- 
curring,  as  we  connaliy  do,  in  the  reaolutlona 
edoptad  by  tbe  bar,  they  will  be  entered  oo 
the  records  of  the  aonrt.'' 

Wherenptm  it  is  ordered  by  the  oonrt  that 
tbe  follomng  proceedings  be  entered  upon  tbe 
minutes,  vis.: 

At  a  meeting  of  tbe  gentlemen  of  the  bar  of 
the  Supreme  Court  of  the  United  BUtes.  at  the 
Court  Boom  In  the  Capitol,  < 
Jaauary,  A.  D.  1S41, 

The  Hon.  Samuel  L.  Southard  was  appoint- 
ed ehainnan,  and  Matbew  Birchard,  nq^  ^ 
pointed  secretary. 

The  following  resolutions  were  submitted  by 
Slebard  Peters,  Eaquira,  and  unanimously 
adopted,  vis.: 

SeiolTod,  That  the  members  of  thie  bat  aad 
the  offloers  of  this  eonrt  feel,  with  deep  eeosl- 
bUlty,  tbe  loaa  which  the  profession  and  tbe 
ooimtrr  hava  sowtalned  in  the  death  of  tba 
Hon.  Felix  Omndy,  Into  Attoraey-Qeaeral  of 
the  United  States,  and  a  member  of  this  bar. 


for  tbe  profeaalonel  learning  of  t 
for  the  purity  aad  nprlghtneaa  of  bis  profas- 
rional  life;  and  for  the  amIabU  and  e      "    ' 
qoallUes  which  belonged  to  htm  a 

Baaolved,  That  to  testify  thee 

e  will  wear  the  nana!  badge  of  mourning  for 


Oanaral  of  tba  United  Stataa,  do   move   < 
ooort  that  tbeae  laaolaUona  be  entered  npen 
"    ninntee  <rf  their  pfoaeedlngi 


MR  JUSTICE  BARBOUR 


ON  tha  opening  of  the  eonrt,  Ifr.  OUpln,  tha 
AttonwT-OeBeral    of   tha  United   States, 
made  tba  following  remarks: 

"Since  the  ad)onmnient,  canaed  hj  the  and- 
den  and  most  afllctlng  erent  whMi  deprlrad 
this  court  and  his  eonntry  of  the  aerrloea  of 
ib.  Jnattee  Barbour,  tbe  member*  of  the  bar, 
end  the  ofBoere  of  tbe  court,  bare  aaaeubled  to 
exprees  tbe  feeUnn  wUeh  the  rdatlons  with 
Um  that  It  was  tbeir  pride  and  bapplneas  to 
enjoy,  could  not  bnt  mue  pacullarly  poignant. 
They  Imva  requested  mc,  reapeetfolly,  to  lay 
before  tbe  eomt  this,  tbe  last  offering  of  re- 


ef the  eo«ni,  Naolntlcaa  whoae  siMertty  most 
eompensate  for  the  UM*  manner  in  which 
they  oonvey  tbelr  deep  aansa  of  tba  loea  they 
have  snstaraed.  To  tboaa  lAom  I  am  thus,  in 
the  name  of  ay  profeadonal  brethren,  oalled 
upon  to  addreas,  and  who  were  tbe  d^y  anC 
more  intimate  wltaessee  of  the  leaning,  tbo 
eenlns,  and  the  many  admirable  tr^te  by  wbleb 
Judge  Barbour  waa  dlettngnlebed,  any  testi- 
mony of  mine  to  these  hlgb  qnalltlee  wouM 
appear  truly  Inadequate;  but  I  may  be  p«*lt 


M  t«  Mr  thrt  MO  Hf>  k«d 

plfltelf  nliud  the  aonfldtne*  end  ro^Mct  tf 
UKwe  WDO  w«n  nJIad  upon  to  ^)p*ar  b«fora 
himi  the  daciiioni  of  no  one  were  erer  listened 
to  with  more  otrtaiDty  th^t  th^ 
enmiutioni  of  an  ali^tened  into)] 

Miknt  judgment,   the   purest   int« . 

the  kinaeat  heut.  When  to  thcM  uMttlne  for 
etieem  were  added  that  bland,  fnnk,  and  nn- 
affected  deportment  whieh  U  fraah  In  the  raeol- 
hotioD  of  lu  all.  It  ie  needleH  to  nj  that  the 
tie  that  has  been  severed  U  felt  br  us  to  hare 
been  closer  than  that  of  mere  offldal  Inter- 
eonrse;  and  we  cannot  forget  Uiat,  while  the 
Ghatr  of  the  Jndse  is  made  vacant,  a  blank,  too, 
b  left  in  the  mde  of  onr  friends.  In  eorapli* 
ance  with  the  InstmeUons  of  the  meeting  on 
whose  behalf  I  appear,  I  respeetftillj  reaueat 
thai  the  following  proceedings  may  be  entered 
of  record: 

At  a  maetiiw  «f  the  members  of  the  bar  of 
tlie  Supreme  Court  of  the  United  States,  and 
the  oDcera  of  the  eonrt,  at  the  Court  Boom 
In  the  Capitol,  on  Friday,  the  BOth  of  February, 
IS41, 

Hie  Honorable  Thomas  ClaTton  was  Bppoint- 
ed  chairman,  and  the  Honorable  Silas  Wright, 
Jr.,  was  appointed  secretary. 

The  following  resolutions  were  submitted  by 
Qeneral  Walter  Jones,  and  unanimously  adopt' 
ed: 

Resolved,  That  the  membera  of  this  bar  and 
the  offioere  of  this  court  have  heard  with  deep 
regret  of  the  sudden  death  of  the  Hoaorabl* 
Philip  P.  Barbour,  one  of  the  Assoelato  Jus- 
tices of  this  court. 

Resolved,  That  we  cntert^  the  highest  ven- 
eration for  his  memory,  a  grateful  admiration 
of  the  abUlty  and  int^ty  with  which  he  de- 
vpted  himself  to  the  pwforauuwa  of  his  dlstln- 
goUhed  trust,  and  a  recollection  that  will  long 
contlone  of  the  virtue,  the  urbanity,  and  the 
genins  by   which  his  personal  character  was 


Resolved,  That  we  will  attend  the  removal  of 
his  remains  this  day,  and  wear  the  customary 
badga  of  mourning  for  the  residue  of  the  term. 

Rewilved,  That  Mr.  Gllfln,  the  Attomey-Oen* 
era!  of  the  United  States,  commnnicato  these 
prooeediDgK  to  the  Bnpreme  Conrt,  and  respsot- 
fnlly  request,  in  the  name  of  Uiis  meeting,  that 
they  may  be  inserted  among  Its  records. 

Resolved,  That  the  chairman  and  secretary 
•too  tmasaslt  s  oopj  to  the  familj  of  the  de- 


oeaaed.  and  aasnre  them  of  onr  slaeeN  eanta 
lence  on  account  of  the  great  leas  they  faav* 
sustained.  T.  Clayton,  Oiairman. 

Silas  Wright,  Jr.,  Seorataiy. 

To  which  Hr.  Chief  Jnatioe  Taney  made  the 
following  reply  I 

"^  speak  In  the  name  of  the  conrt,  and  by 
Its  authority,  when  I  saj  that  we  have  scarcelT 
jet  reoovared  from  the  nnexpected  blow  whiu 
has  fallen  npon  us;  our  deceased  brother  for 
weeks  past  has  been  daily  with  os  in  the  hall, 
listoning  to  the  animated  and  earnest  discus- 
sions which  the  great  sobjeets  la  eontrovern 
here  naturally  prodnaa;  aad  he  baa  been  wtU 
us,  also,  in  the  calmer  scMiea  of  the  eonference 
room,  taking  a  foil  share  in  the  dellbem- 
tioni  of  the  eonrt,  and  alwaya  listened  to 
with  the  most  respectful  attention.  It  was 
from  one  of  these  meeUngs,  which  had  bees 
protracted  to  a  Into  hour  or  the  night,  that  we 
ail  last  parted  from  him,  apparently  in  Us 
usual  health;  and  in  ttw  moling  we  found 
that  the  aseadato  whom  we  all  so  highly  re- 
spected, and  the  Mend  we  so  greatly  esteemed, 
had  been  called  away  from  ns,  and  had  passed 
to  another,  and,  we  tnut,  to  a  better  world. 
The  inddenneu  of  the  bcMavcmcnt,  the  char- 
acter of  ^a  judge  we  havs  loat,  and  his  worth 
•a  a  man,  made  It  proper  to  saspead  the  busi- 
ness of  the  court  imtil  to-day.  The  time  was 
necessary,  not  only  to  pay  ue  honors  due  to 
Us  memory,  but  to  '  *" 

for  renewed  labors. 

'Judge  Barbour  was  a  u 

t  a  nw  years;  yet  he  b 
u«n  to  leave  behind  him,  L  ~  r—- 
ceedings  of  the  eonrt,  striking  pn» 
clearness  and  vigor  <rf  his  nuna,  s 


as  members  of  the  same  tiibonal,  can  fnlly 
sApreciato  tiia  frankness  of  Us  ebaracter,  aid 
the  singlenees  sod  porlty  of  purpose  with 
whidi  he  endesvOTsd  to  uaeharge  his  arduous 
dntiea.  By  thoae  who  have  thus  knovm  hln^ 
hi*  msmory  will  always  be  cherished  with  the 
moot  affeetionata  reaiembrance;  and  we  wH 
cordially  unito  with  the  bar  in  the  honoia  they 
prmoM  to  pny  to  Us  awaory. 

"The  totat,  therefore,  order  that  the  reaotn- 
tlons  of  the  bar  be  entered  on  the  records  of 
the  court,  and  the  judges  will  wear  the  cna- 
tomary  badgu  o*  mouraing  dniing  the  raaidns 
of  the  term." 
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ORDER  OF  COaRT. 


nw*  ksffnf  bMB  aa  '■"■*i*»  JmtlM  of  thli  court  appointod  during  the  pnient  tarn,  II 
b  ort«r«d  that  tb«  following  kllotnwDt  be  nuula  of  the  Chief  Jnetioe  end  the  AaaocUte  Juetiace 
•f  Htd  aonrt  unong  the  dreslta,  tgrt^My  to  the  Art  of  CougrcM  In  meh  c*M  made  uid  jn- 
vldtd;  ud  that  eneh  allotnMflt  b*  ratand  «f  reeord,  vis.: 

Tor  the  FIrat  Clreait,  The  Hon.  Joaeph  Biobt. 

ftor  the  Scooad  Circuit,  The  Hon.  SutTH  ThokfsoH. 

¥m  Um  Third  Oranlt,  The  Hon.  HKtBT  BuowtK. 

for  the  Fonrth  Cbnift.  The  Hon.  Roobb  B.  Taikt,  Ok. 

For  the  Fifth  CImilt,  The  Hon.  Prro  V.  Dum. 

For  tha  Stzth  Cbmit,  The  Hon.  Jura  M.  WatML 

For  th«  B«*«Bth  Orrallt  The  Hon.  Josir  HXaui. 

Fot  the  EMt  Onnit,  Hie  Hon.  Johk  CAnoir. 

9w  tha  Niirtk  CtnM,  Iha  Eaa.  Jou  U'Kmn, 
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THE  DECISIONS 


Supreme  Court  of  the  United  States, 

AX 

JANTTARY  TERM,  1841. 


!•]  •JAHE8  MOODT  TAUQHAN  «t  ■!.,  Ap- 
p«1lMita, 

HENRY  NORTHUP,  Adminwtntor  of  J>me* 
Hoody,  Decewed,  et  kl. 

AdminiatratoT  deriving  authority  from  another 
Btkte  not  auable  in  District  of  Columbia— *d- 
miniatratioD  limited  territorily— government 
of  United  States  no  particular  domicile — ad- 
■liniBtrators  appointed  in  Stats  may  aue  in 
Diatrict  of  Columbia. 

larlTlog  bH 


the    DlsIrLct,    uDcler 


jr.    appointed, . 

lOtber  Slate,  !■  not  IKble 

kc   or    Columbia,    in   hi!   official 
Ufa   inwtully  recelTed  by  him  la 
I  In  Tlrtue  of  bla  orlclnal 


in  Its  auliioi'ltj  nod  operitlOD  to  th«  llmlta  at  the 
tCTTltorj  of  the  goT^rDmeDt  which  gmata  It.  and 
does  Dot.  de  lar«,  extend  to  other  coontrlaa.  It 
eaniiot  coafer.  ai  a  matter  ol  rlflit,  anj  authority 
to  collect  useti  of  tbe  deceaaed,  In  any  otber 
State :  and  wbatcTsr  operation  la  allowed  to  It 
bajond  the  orlslDal  terrltorj  of  the  (rant  la  a 
^jr  CTQrteey,   wWch  ererj   nation   la 


the  court!  of  the  DIatrlct  ot  Cotnnbla,  tn  the  ai 


(he   I 


a  llmltad  br  Ita  tarma  b 


of  Bulti  1  and  doea  i 


it  thia  law  waa  ti 


Inat  Eta  Hang 


sta  of  Ita  own  cltlaeaa. 

cluilTel;   bonnd  to   ae- 

eonnl  for  all  tbe  iiaaeta  which  be  recelTca  nnder, 
and  b;  virtue  of  his  admlnlatrstlou,  to  the  proper 
tribunalg  of  tbe  goTernmeut  under  which  he  de- 
"  Buthorltj,  The  tribanala  of  other  Btataa 
_■_...  ._  j_. — , 1^  -J,  control  the  a- 


•notbet  State :  and  ibat  be  It  oot  liable  to  be  aued 
In  that  capafit;.  Id  tbe  courts  of  the  latter,  b; 
snr  creditor,  for  an;  debt  due  there  b;  bla  Intea- 

Tbe  debta  due  from  the  goiremment  of  tbe  Unit- 
ed States,  bare  no  locality  at  the  aeat  o(  soram- 
ment.  Tbe  United  States,  In  their  aOTerelKu  capae- 
■t7,  haTe  no  particular  place  at  domicile;  but 
poBiens.  IQ  conlemplatlon  of  law,  an  u'lloulty 
tbroQKboat  the  Ualou :  nnd  tbe  debts  dne  by  taem 
are  Dot  to  be  treated  like  tbe  debu  of  a  ptlrate 
debtor,  which  conatltute  local  aaaeta  In  bla  own 
domicile. 

The  administrator  of  a  creditor  of  the  coram- 
ment  duly  appointed  In  the  State  where  he  waa 
domiciliated  at  bis  destb,  bss  full  suthority  to  re- 
eelve  payment,  and  give  a  full  dlacbarge  of  the 
debt  dne  to  bis  Inteatate,  In  any  place  where  tbe 
goTcrnment  may  choose  to  pay  It;  whether  It  be  at 
»t .  .* ,p(_  ,^  i(  j,^  other  place  where 


the  aest 


,. if  June.  1823,  aatbor- 

nea  any  peiBon  lo  wnom  letters  teatsmentary  or  of 
aOmlnlntraltoa  hare  been  granted,  In  the  States  Ot 
Ibe  United  Btataa,  to  pmaecate  dalma  by  aulta  la 
10  Xi.  ed. 


Lraior.     Tbe 
I  doe  by  pei^ 

-   , -jr  wbl^  the 

admlnUtrator  waa  bound  to  account  la  the  Conrta 
of  tbe  district;  but  genetal  aaaeta,  which  he  bad 
full  authority  to  receive,  and  for  wblcb  be  waa 
bound  to  account  Id  the  eourta  of  the  Slata  fion 
wblch  be  derived  hla  lettera  of  admlnlstrstlon. 
The  caae  of  Kane  v.  FauL  14  Petara,  tt,  cKaO. 

ON  appeal  from  the  Cimiit  Oonrt  of  the 
United  Statea  for  AlaandrlA,  In  the  Dlf' 
trict  of  Columlitft. 

A  bill  was  Hied  on  the  equity  aids  of  the  Cir- 
cuit  Court  of  the  District  of  Columbia,  (tatlng 
that  the  complainanta  are  the  next  of  kin  and 
distributeea  of  James  Moody,  decmsed,  who 
resided  in  Kentucky  at  the  time  of  his  death; 
that  the  defendant,  Nortbrup,  took  out  letters 
of  adminutration  on  tbe  estate  of  said  Moody, 
in  the  proper  court  in  Kentucky,  and  by  virtue 
of  aaid  letters  claimed  and  r«Mived  from  the 
government  of  the  United  States  a  large  sum 
of  money,  to  wit,  fifty-two  hundred  dollars. 
Tlie  bill  further  stated  that  the  complainanta 
reside  tn  Vir^nla;  that  Nortbup  waa  In  the 
Distriot  of  Columbia  at  the  time  of  filing  the 
bill  (and  Northup  was  actually  found  in  said 
district,  as  appear*  by  the  marshal's  return  of 
the  subpiEna),  and  that  the  other  defendants 
reside  in  Kentucky,  and  pretend  to  be  the  next 
of  kin  and  distributees  of  aaid  Uoody.  The  bill 
prays  an  account  of  aaid  estate  agalnat  aaid 
Northup,  and  distribution  of  the  aaaeta  re- 
ceived from  the  United  States,  etc  Northup 
answered  and  pleaded  to  tho  lurisdietion  of  the 
court  on  the  ground  that  he  waa  only  re- 
aponaible  to  the  court  in  Kentucky,  in  which 
he  had  obtained  letters  of  administration;  he 
then  went  on  and  answered  the  bill  at  larae, 
denying  all  its  material  allegations.  "Ae 
other  defendants  also  came  in  and  answered 
the  bill.  The  complainanta  ordered  the  plea 
of  Nortbup  to  the  jurisdiction  of  the  court  to 
be  set'  down  for  argument;  and  upon  the 
argument,  the  court  nelow  ordered  the  bill  of 
complaint  to  be  dismissed. 

The  complainanta  appealed  to  the  Supreme 
Court. 


•The 


a  argued  by  Mr.  Brest  for  ('S 
and  by  lb.  Coxt  for  the  ap- 
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SoPBDiK  Corar  or  ihk  UnnaD  SrATta. 


tMl 


Ur.  Brent  lUtcd  tb»t  the  qoMtlon 
whether  ft  foreign  edminietretor,  one  who  hed 
taken  out  tettera  of  ftdmintotntioD  in  Another 
State,  can  come  into  the  Diitriet  of  Columbia, 


and  receive  mone^  in  tbe  dlitiiet,  and  was  not 

anaweia" 

diatriet 


anaweiaUe  for 


'g. 


amoont  so  received  In  the 


It  ia  admitted  tliat  at  eommon  taw  an  ad- 
minietrator  1*  onl;  liable  to  account  where  the 
adminlrtration  b  granted.  Bat  thia  rule 
•bould  not  be  applied  to  caaea  in  the  Diatrlct 
of  Columbia.  Tnere  would  be  a  peculiar  hard- 
■Up  in  the  rule  if  it  ia  applied  here.  A  amall 
amonnt  of  lecnrit/  miDht  be  taken  on  the 
granting  lettera  of  admlmatration;  and  ob  thoae 
Tettera,  a  large  amonnt  of  aaaeta  mi^t  be  re- 
ceived out  01  the  State  granting  Uie  ai 
The  ereditora  and  next  of  kin  would  have  no 
relief  againat  the  auretlea  of  aneh  an 
miniatrator. 


the  Union  to  eolleet  money  and  inatitute  aulta 
in  the  Diatrict  of  Columbia.  Thia  plaoee  the 
foreign  adminlatrator  on  the  aame  footing  aa 
if  lettera  had  been  granted  to  him  In  the  Dii- 
trlot  of  Columbia,  and  plaoea  him  under  tbe 
aame  rennnaibilitiea.  11m  court  la  bound  to 
take  notice  of  foreign  adminiatratora  coming 
into  tbe  diatriet.  Eane  v.  Paul,  14  Patera,  8S. 
Tbui,  no  admintatratlon  to  the  effeeta  of 
Moody  could  be  obtained  in  this  district,  after 
the  granting  of  the  letters  to  Northup  In  Een- 
tucl^,  but  the  funds  were  all  received  here  by 
the  administrator;  and  the  court  will  adminia- 
ter  the  aeaeta  at  the  place  where  they  have 
been  received,  and  at  the  ulaee  of  suit.  II 
Maaaachuaetts  Beporte,  ZS£  A  legatee  can 
sue  the  administrator,  when  he  obtains  the  aa- 
aeta. 4  Uass.  Ht;  S  PeUrs's  Rep.  144.  Story's 
Coufliet  of  lawa,  1st  ed.  42G,  declarea  that  non- 
resident claimants  are  to  be  regarded  in  the 
same  manner  as  residents.  Cited,  1  Mason, 
381;  1  Story's  Conflict  of  Uws,  sec.  (U,  HI, 


4*]  in  all  cases  in  law  or  equity  where  'both 
or  either  of  the  parties  are  residents  within 
the  District  of  Columbia.  The  probate  courts 
of  Kentucky  have  not  exclusive  jurisdiction 
over  the  distribution  of  assets.  1  A.  E.  Mar- 
shall's Ren.  4ee. 

Aa  to  the  pleadings,  dted,  UvinKston  v. 
Story,  11  Peters,  893;  Ultford's  Pleading,  SOS, 
309. 

Mr.  Coxe,  for  the  appellees:  In  the  ease  of 
Livingston  v.  Story,  there  was  a  plea  to  the 
diaabuity  of  tbe  plaintiff.  The  obiection  In 
this  case  is  to  the  iuriidiction  of  the  Circuit 
Court  of  tbe  District  of  Columbia,  in  the 
matter  of  this  adminiatrator,  and  tbe  diatribu- 
tioD  of  the  aasets,  which  must  be  made,  as  a 
great  portion  of  them  has  already  been  made 
in  th>  State  of  Kentucky. 

Tbe  Act  of  Congress  of  tBl£  does  no  more 
than  authorise  administrators  of  other  States 
to  sue  in  the  District  of  Columbia;  this  was 


The  act  goes  no  farther  than  this,  and  not  t 
abrogate  all  the  laws  prevailinc  on  the  aafa 
•  40 


Jeet.  The  law  never  intended  to  oblige  a 
foreign  administrator  to  stand  a  suit  berei  it 
would  be  vastly  injurious.  If  such  should  be 
the  law. 

Tbe  act  giving  jurisdiction  to  the  eonrts  of 
tbe  United  States  in  the  District  of  Columbia, 
cannot  receive  the  oonstruction  givm  to  it  by 
the  counsel  for  the  appellants;  the  jurisdietl^ 
is  given  in  eases  pn^»erly  cognizable  io  tbe 
courts,  when  one  of  the  Mrties  is  in  the  dis- 
trict, dted.  Story's  Conflict  of  Iawi,  sec.  422, 
B13,  61S. 

The  argument  for  the  appellanta  la  tliat  aa 
the  money  waa  received  in  the  Diatriet  of 
Columbia,  It  is  to  be  dUtributed  and  ad- 
ministered according  to  tbe  laws  of  the  Dia- 
triet. It  li  important  that  thia  question  shall 
be  settled.  Thia  waa  a  claim  in  the  handa  of 
an  administrator  in  Kentucky,  of  a  deM  doe 
to  a  dtlien  of  Virginia,  by  Uie  State  ot  Vir- 
ginia, for  military  servicos,  for  which  tke 
United  SUtes  had  agreed  to  pay.  li  this  to 
brinK  the  fund,  because  it  was  received  In  the 
district,  subject  to  tbe  Uws  of  tbe  dhtriett 

Mr.  Justioe  Story  delivered  the  opinion  of 
the  court; 

This  b  an  appeal  from  a  decree  of  the  dreoit 
Court  of  the  District  of  Columbia,  sitting  for 
tbe  County  of  Washington,  'dismisdng  a  [*fi 
bill  in  equity,  brought  by  the  appellants 
againat  the  appellees. 

The  facta,  so  far  aa  they  are  nceeeeary  to  be 
stated  upon  tbe  present  oceasion,  are,  that  one 
James  itoody,  an  inhabitant  of  Kentucky,  died 
in  that  State  about  the  year  1802,  intestate, 
without  leaving  any  children;  that  In  May  or 
June,  1833,  the  defendant  Northup  obtained 
letters  of  administration  upon  his  estate  from 
the  proper  court  of  Jefferson  County,  in  Ken- 
tucky; and  afterwards  under  and  in  virtue  of 
those  lettera  of  administration,  be  reoeived 
from  tbe  Treasury  of  the  United  SUtes  the 
sum  of  five  thousand  two  hundred  and  fifteen 
dollars  and  flfty-aix  oenta,  for  money  due  to 
the  mtestate,  or  bis  representatives,  (or  military 
aervicea  rendered  during  the  Revolutionary 
war.  The  preaent  hill  waa  brought  by  the  ap- 
pellanta, claiinlng  to  be  the  next  of  kin;  and 
hdra  of  the  intestate,  for  their  distributive 
sharea  of  the  aald  money,  against  Northup  as 
administrator;  and  the  other  defendanta,  who 
are  made  parties,  are  asserted  to  be  adverse 
claimants,  aa  next  of  kin  and  distributees.  At 
the  hearing  of  tbe  cause  In  the  court  below; 
the  aame  having  been  aet  down  for  argument 
upon  the  answer  of  Northup,  denying  the 
Jurisdiction  of  the  court;  the  bill  was  ordered 
to  be  dismissed  for  want  of  jurisdiction;  and 
from  that  decree  tbe  present  appeal  baa  been 
taken. 

Under  theae  dnmmstanoes  the  question  is 
broadly  presented  whether  an  administrator, 
appointed  and  deriving  his  authority  from  an* 
other  State,  Is  liable  to  be  sued  here,  in  Us 
official  charaeter,  for  assets  lawfully  received 
by  him  under  and  in  virtue  of  his  original 
letters  of  administration.  We  are  of  opinion, 
both  ^Don  principle  and  authority,  that  he  ia 
not.  Every  grant  of  ad  ministration  is  strictly 
eonflned  In  iU  authority  and  operation  to  tbe 
limits  of  the  territory  of  the  govemn>Nit 
which  grants  it;  and  does  not,  de  ^re,  eitenl 
to  other  eountriea.  It  cannot  oonfer,  as  a 
Fe«ea!«  1». 


TADMUlIT  n  U.  f .  NOMHUP  ■ 


1  Urritoiy  of  the  gnnt  U 
t«r  of  comity,  wbiah  every  luttion  li  %t  liberty 
to  yield  or  to  withhold,  accordlaf  to  it* 
policy  and  pleunre,  witii  roferenca  to  Ita 
liutitntioni  uid  intoreitl  of  Ita  own  citiceiw. 
Oa  the  other  Iwnd,  the  kdmlniitiktor  L 
<*]  dnslvely  boond  to  ucount  for  kU 
■net*  which  he  leeetvei  under  and  In  Tlrtue 
of  Ui  admin  iatTktioB  to  the  proper  tribuiuli 
of  the  government  from  whleh  he  derlvei  Ue 
nnthority;  and  the  trihunale  of  other  Statea 
h«Te  BO  right  to  interfere  wi^  or  to  eoutrol 
the  application  of  those  aaieta,  according  t<i 
the  lex  loci.  Hence,  it  ha*  become  an  eitab- 
li*bed  doctrine  that  an  adminiatrator,  ap- 
pointed in  one  State,  cannot,  in  hi*  official 
capacity,  aue  for  any  debt*  due  to  hi*  inte*- 
tat«  in  the  oonrte  of  another  State;  and  that 
he  i*  not  liable  to  be  sued  in  that  capacity  in 


anthoritiea  to  thia  effect  are  exceedingly  : 
merou*,  both  in  En^and  and  America;  but 
■eema  ta  u*  nnneceaury,  in  the  present  atate 
of  the  law,  to  do  more  than  to  nfer  to  the 
leading  principle  a«  recognited  by  this  court 
in  Penwielc  t.  Sear*,  1  Cranch,  269;  Dixon'* 
Executor*  t.  Bamsay'a  Executors,  3  Cnuich, 
318;  and  Kerr  t.  Moon,  9  Wheat.  SSC. 

But  It  hu  been  auEgested  that  the  present 
c«M  i*  distioguiahable,  because  the  aaseta 
•ought  to  be  diitributed  were  not  eotlected  in 
Kentucky,  but  were  received  as  a  debt  due 
from   the   QoTemment   at   the   TrMsury   De- 

Krtment  at  WaahinKton,  and  so  constituted 
al  aaset*  within  this  district  We  eannot 
yield  our  assent  to  the  oorrectnea*  of  thi* 
argument.  The  debt*  due  from  the  govern- 
ment of  the  United  States  have  no  locality  at 
the  seat  of  government.  The  United  States, 
in  their  sovereign  capacity,  have  no  particular 

Ce  of  domicile,  but  possess.  In  contempla- 
of  law,  an  ubiquity  throughout  the  Union; 
and  the  debts  due  by  them  am  not  to  be 
treated  like  the  debts  of  a  private  debtor, 
whieh  constitute  local  assets  In  his  own  domi- 
cile. On  the  contrary,  the  administrator  of  a 
creditor  of  the  government,  duly  appointed  in 
the  State  where  he  wa*  domiciled  at  his 
death,  haa  full  authority  to  receive  payment, 
and  give  a  foil  discharge  of  the  debt  due  to 
Ua  intestate.  In  any  place  where  the  govern- 
m«nt  may  choose  to  pay  it;  whether  It  be  at 
the  seat  of  government,  or  at  any  other  place 
where  the  publie  funds  are  deposited.  If  any 
other  doctrine  were  to  be  reooenized,  the 
eouequenee  would  be  that  before  de  personal 
reprseentatlve  of  any  deceased  creditor,  be- 
longing to  any  State  In  the  Union,  would  be 
CBtltled  to  receive  payment  of  any  debt  due 
bf  the  government,  he  would  be  compellable 
to  take  any  letters  of  administration  in  this 
f*]  district  'for  the  due  administntion  of 
andt  assets.  Such  a  doctrine  bss  never  yet 
been  sanctioned  by  any  practice  of  the  govern- 
ment) and  would  be  fnu  of  public  a*  well  a* 
private  inconvenience.  It  naa  not,  in  our 
judgment,  any  just  foundation  in  the  princi- 
ples of  law.  We  think  that  Northup,  under 
th*  lettara  of  admhilstTation  taken  out  in 
Kentucky,  waa  fully  authorlced  to  reeein  the 


debt  dM  fiBH  the  gcremmeBt  to  his  intastata* 
but  the  moneys  so  received  constituted  asset* 
onder  that  administration,  for  whleh  he  was 
accountable  to  the  proper  tribunals  In  Ken- 
tucky; and  that  distribution  thereof  mi(^t 
have  been,  and  should  have  been  sought  ther^ 
in  the  same  manner  a*  of  any  other  debts  due 
to  the  intestate  in  Kentucky. 

It  has  also  been  supposed  that  the  Aot  of 
Congress  of  the  S4th  of  Jun^  1S12,  may  well 
entitle  the  appellants  to  maintain  the  present 
*uit;  sine*  ft  place*  a  foreign  administrator 
upon  the  footing  of  a  domestic  administrator, 
in  the  Dlstriot  of  Oolnmbia.  That  act  pro- 
rides  that  it  shall  be  lawful  for  any  penoD 
to  whom  letters  testamentary  or  of  adnilnlB- 
tratlon  hath  been  or  may  hereafter  be  nanted 
by  the  proper  authority,  in  any  of  the  United 
States  or  ths  territoriss  thereof,  to  maintain 
any  suit  or  action,  or  to  proeecute  and  recover 
any  claim  in  the  District  of  Columbia,  in  the 
same  manner  as  if  ths  letters  testamentary  or 
of  administration   had  been  granted  to  such 

l._     IW ._.1..J._      1_     i.^     „^ 


SBr*on  by  the  proper  authonty,  In  the  said 
[strict.  It  is  observable  that  this  provIr'~~ 
i*  limited  by  Its  tcrma  to  the  mautenanee 
of  Hulta,  and  the  prosecntion  and  recovery  of 
claims  in  the  district,  by  any  executor  or  ad- 
ministrator appointed  under  the  authority  of 
any  State.  It  does  not  authorice  any  snits 
or  actions  In  the  district  against  any  snoh 
executor  or  administrator.  Its  obvious  design 
waa,  therefore,  to  enable  foreign  executors  and 
administrators  to  maintain  suits,  and  to 
prosecute  and  recover  claims  In  the  district, 
not  against  the  government  alone,  but  against 
any  petsoni  whatever,  resident  within  the  dis- 
trict, who  were  indebted  tc  the  deceased,  and 
to  discharge  the  debtor  therefrom,  without  ths 

Sant  of  any  local  letters  of  administration, 
effect,  it  made  all  debts  due  from  person* 
within  the  district,  not  local  asaeU,  for 
which  a  personal  representative  would  be 
liable  to  account  in  the  courts  of  the  district; 
but  general  assets,  which  he  had  full  authority 
to  receive,  and  for  vrbich  he  was  bound  to  ac- 
count in  'the  courts  of  the  State  from  [*B 
which  he  derived  bis  original  letters  of  ad- 
ministration. Indeed,  the  very  silence  of  the 
act  as  to  any  liability  of  the  personal  repre- 
sentative to  be  sued  in  the  courts  of  the  dis- 
trict for  snoh  assets,  so  reoelved,  would  seem 
equivalent  to  a  declaration  that  be  was  not  to 
be  subjected  to  any  aueh  liability.  It  forti£ea, 
therefore,  rather  than  weakens  the  conclusion 
which  is  derivable  from  the  general  principle* 
of  law  upon  this  subject,  l^e  same  view  of 
the  purport  and  object*  of  the  aot  waa  taken 
by  this  court,  at  the  laat  term,  in  tha  oaae  of 
Kane  v.  Paul,  14  Peters,  88. 

Upon  the  whole,  we  are  of  opinion  that  the 
Circuit  Court  was  right  in  dismissing  the  UU 
for  the  want  of  jurisdiction,  and  therefore  the 
decree  is  affirmed  with  costa. 

This  case  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Cironlt  Court  ol 
the  United  States  for  the  District  of  OolnmUa, 
holden  in  and  for  the  County  of  Washington, 
and  waa  argued  by  counsel;  on  eonsideration 
whereof,  it  i*  ordered  and  decreed  by  this 
court  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  la  hereby  af- 
firmed wtth  coate. 


RICHAAD  RBLT,   BaTerly   Chew   «t  «1,  De- 


Equity  powen  of  Otrevit  Oonrt  hi  Loniafauw 
procedure— iuiiidiatioii  of,  only  ftpp«U»U  M 
to  Cireuit  Oonrt  procMdings. 

In  tba  etM  «t  UflopUB  *.  Story,  wblcb  Mmc 
balDi«  tbla  eonit  la  ISSs.  9  Ptttn,  SSB,  tb>  court 
look  occtilon  to  aimmlDa  tbe  Tarlou*  law*  ol  tb> 
Daltcd  Btatw  Mtsbllablot  and  orcuililDi  tha  Dis- 
trict Conit  of  LonlBlaiw,  and  to  dcclda  whether 
that  eoort  bad  MinltT  powara;  and  If  ao.  what 
•hoQld  ba  tb«  mode  of  proceedlni  In  tbt  eierdw  of 
■uch  powera.  Tbo  TaHooa  caaca  which  bad  been 
botore  tba  oonrt  ln*ol*liifi  aobatantlallj,  tbe  aama 
gnaatlon  In  rtlatloa  to  tba  Btataa  wbere  there  were 
_.    ___.^   State  eonrti,   or   law*   regnlatlns    the 

_    ^    aoaea,  ware  ratarred  to;  and 

a  of  tba  court  have  been  that 

tbere  being  no  equity  State  courts,  did  not  pnTent 
tba  eierdae  of  equity  Jurladletlon  In  tha  conrtt  of 
tiM  United  SUtaa ;  and  tt  was  accordingly  decided 
that  tbe  Olatrlct  Court  of  Loulilana  waa  bound  to 
proceed  In  equity  cauaea  according  to  the  prlncl- 
plea,  nlaa,  and  naage*  which  belooa  to  the  courts 
of  eqalty,   aa  contnidlatlafaiabed  from  coorta  of 

Tba  easel  ot  Ltrliiiaton  *.  Story,  9  Peter*.  456 : 
18  Peter*  S6S:  Ei  parte  Pooltney  ».  The  City  of 
La  Fayette.  12  Patera,  4T4 :  Ei  parte  Ulra  Clarke 
Whitney,  18  Peten,  404,  cited:  and  the  princlplea 

It  the  power  to  compel 

„   , jd  according  to  eetab- 

.n  chancery  eaaea.    All  that  the  court 

can  do  la  to  prereot  proceedlnga  otherwlae,  by  ra- 
veralng  them,  when  broagbt  here  on  appeal. 

It  la  a  matter  ot  extreme  regret  that  It  appear*  to 
be  tbe  eettled  determination  ot  tbe  district  Jndge 
of  Lonlalana  not  to  anlfer  chancery  practice  to  pre. 
Tail  Id  tbe  Circuit  Court  ot  Louisiana  In  equity 
canaea,  in  total  disregard  ot  the  repealed  dedalon* 
of  tbla  coort.  and  the  rales  ot  practice  eatabllsbed 
IV  tbe  Snpreme  Court  to  be  obserred  ta  chancery 


no  egolir   State  eo 

ectlce  In  equity  < 
uniform  dedsloi 


The  Sapreme  Court  h 
lbs  ClrciP-    ~     -'  - 


ON  ft  sertlfieate  of  dhrlifon  from  tbe  Qrcnit 
CoiiTt  of  tbe  United  BUtei  for  the  Bait- 
cm  District  of  LouUiaiia. 

A  bill  of  complaint  waa  originally  flied  In 
tbe  Diatriet  Court  of  the  United  SUtes  for  tbe 
£uteni  District  of  Lonisiana,  and  wm  after- 
wcrda  transterred  to  tlie  Circuit  Court  for  the 
•UM  diitrict. 

Subpamas  were  issned  on  the  1st  of  August, 
1S30,  with  a  copy  of  tbe  bill,  to  each  and  aU 
the  defendants,  about  fifty  in  number.  Berriee 
of  thla  procMt  was  made  by  the  roershal,  on 
twenty-Kven  of  the  defendants,  and  amongst 
them,  on  Richard  Relf.  W.  W,  Whitney,  one 
of  the  plaintiffs,  having  deceased,  the  proceed- 
ing was  continued  in  the  name  of  Mira  Clarke 
10*]  Whitney,  'his  widow.  The  bill  claimed 
the  estate  ieit  by  Daniel  Clarke,  at  the  time 
of  his  death;  alleging  that  Mira  Clvke  Whit- 
ney was  his  only  child  and  beir-at-law,  and 
Ut  dertieo. 

The  bill  charged  Beverly  Chew  and  Riebard 
Relf  with  haTing  fraudnlentlj  concealed  and 
anppretaed  Daniel  Clarke's  true  and  last  will. 
In  wliieh  the  oomplainant,  his  daughter  and 
belr-Bt-law,  wu  fila  only  devisee,  and  was 
hi*  general  legatee;  with  having  aet  up  an- 
other will,  ta  which  they  were  named  exec- 
nton,  and  with  having  taken  and  appropriated 
aU  tho  «ttat«,  real  and  personal,  of  Daniel 
Clark*.  The  other  defendants  are  charged 
with  aonfederatlng  with  the  executors ;  and 
with  having  obtain*^  and  still  holding,  large 


portAni  ot  tb*  Mtat«,  thront^  tbe  wwutoia  or 
nndar  them. 

The  bill  eontatn*  an  Inventory  of  the  Mtata 
of  Daniel  Clarke,  aa  far  aa  can  be  made  ont. 
For  tbeio  frauds  and  breaohe*  of  trait  the  bill 
elaim*  reatltuUon,  eto. 

On  the  £Otb  February,  I8ST,  about  two 
months  aftor  iul>piBnaa  were  retumod,  Mrved, 


solicitors,  and  Bled  a  petition;  wherein,  styling 
tbemselve*  respondents,  eleven  of  them  say, 
French  Is  their  "mother  tongue,"  not  that  they 
do  not  understand  En^ish  a*  well,  and  pray, 
aa  a  precedent  condition  to  their  being  held  to 
plead,  answer,  or  demur  to  the  bill,  tliat  a 
copy,  in  their  "maternal  language,"  be  served 
on  each  and  every  one  of  them,  severally,  over 
and  above  the  Bngllah  eopies  already  served. 
Then,  "^ll  the  aforesaid  respondent*  mcluding, 
of  oourse,  the  two  executor*,  here  appearing 
separately  by  their  respective  solidtora,  crave 
oyer"  of  all  the  instruments  and  paper*  of 
every  sort  mentioned  in  the  bill;  but,  "if  it  ba 
not  possible  for  said  complainants  to  aSbid 
these  respondent*  oyer  of  the  original  of  said 
supposed  instruments,  they  then  pray  that 
copies  of  the  same,  duly  eevtified  according  to 
the  law*  of  tbe  State  of  Louisiana,  may,  by 
order  of  thta  honorable  court  to  said  com- 
plainants, be  filed  herein,  and  served  on  these 
respondents,  that  they  may  be  enabled  to 
take  proper  cogniiance  thereof."  The  respond- 
enta  more  especially  crave  oyer  of  twenty* 
three  of  tbeae  instruments,  enumerated  and 
specified  In  a  list,  referring  to  the  sevml 
clauses  of  the  bill  where  they  are  respectively 
mentioned. 

No  answsr  having  hasn  put  in  by  ths 
twenty-five  respondents,  *a  motion  was  [*11 
made  for  an  attachment,  which  was  refused  by 
Judge  I^wrence,  the  district  judge,  sitting  aa 
a  judge  of  the  Circuit  Court,  to  which  tbe  pro- 
ceedings were  transferr«d  after  the  estabUah- 
ment  of  a  circuit  court  in  the  Eastern  Diatriot 
of  Louisiana. 

At  tbe  same  time  Jndge  I^wrence,  dttfaia 
alone  in  the  Cireuit  Court,  prescribed  rule*  m 
practice  for  that  court;  among  which  waa  a 
general  one,  that  '^be  mode  of  proceeding  in  all 
civil  eaees,  those  of  admiralty  alone  exceptsdt 
shall  be  conformable  to  the  Code  of  Practise 
of  Lonisiana,  and  to  tbs  acts  of  tiie  Legislatni* 
of  that  St^e,  heretofon  passed,  amendatory 
thereto."    , 


Tbe  mandamus  so  applied  for  was  denied, 
for  reason*  appearing  m  the  court's  opinion; 
but  the  court,  at  the  same  time,  expressly  de- 
clared, though  tbe  remedy  by  mandamu*  be  1b- 
sdmlssible,  that  It  i*  tbe  duty  of  tbe  Gircnit 
Court  to  proceed  in  this  suit  according  to  tlM 
rules  prescribed  by  the  Supreme  Court  at  the 
February  Term,  1S2E,  can  admit  of  no  donbt; 
and  that  tbe  proceedings  of  tbe  distriot  judge, 
and  the  orders  made  by  bim  in  the  cause, 
which  are  complained  of,  are  not  in  conform- 
ity with  those  rules  of  chancery  practice,  can 
admit  of  as  little  doubt.     13  Peters,  408. 

Bines  thei^  the  present  eomplainants  (hav* 
rctera  IB. 


lUl 


OUHBi  IT  AI.  T.  BKV  Wt  1 


liig  fattfrmanled)  filed  a  petttion  for  r«h«»r- 
ing  the  before-BtaUd  order,  by  w,  bill  Bled  in 
the  Circuit  Conrt  on  the  lit  of  June,  IB39. 

The  petition  itated  that  the  eompUinknta 
were  much  aggrieved  It;  the  interlocutorj  de- 
cree made  in  the  ease  hj  the  former  dletriot 
jUdge  for  the  Eaatern  Dlitriot  of  Louisikiia; 
whereby  it  is  ordered  that  the  application  of 
the  defendant*  for  oyer  of  document!,  and  for 
copies  of  the  bill  of  complaint  be  allowed;  and 
further,  that  all  further  proceedinga  in  the 
ease  shall  be  In  eonformitf  with  the  exiitlng 
practice  of  the  court. 

On  June  1,  1839,  in  the  drooit  Court,  before 


Ist.  T«  Mt  aside  and   vacate  said  decretal 
'..  To  remand  the  laid  eante  to  the  rule 


ants  should  Im  permitted  to 
according  to  chancerj  practicoL  The  de- 
fandantB  appeared  by  their  counsel,  and  re- 
■isted  said  application  and  motion,  upon  the 

Kound  that  chancery  practice  should  not  be 
d  In  this  court,  and  they  relied  upon  the 
treaty  of  cession  of  Louisiana  to  the  Unltod 
Estates,  from  France,  in  1803;  the  acta  of 
Congress  of  2Sth  September,  lT8>i  2eth  liar, 
1824;  the  19th  May,  1828;  and  20Ui  May,  1830; 
and  the  first  rule  adopted  by  thia  oourt,  of 
20th  November,  1S37- 

The  judges  of  the  Circuit  Oourt  having  dif- 
fered In  opinion  on  the  hearing  of  the  motion, 
it  was  ordered  to  be  certified  to  the  Supreme 
Court  tor  its  decision  upon  the  following  quss- 

1st.  Doe*  chancery  practice  prevail,  and 
should  it  be  extended  to  litigants  la  this 
court,  and  in   thia  c«usel 

2d.  Should  or  not  the  said  order  of  the  dat« 
of  Bth  March,  1837,  be  annulled  and  vacated  I 

M.  Should  or  not  the  cause  be  placed  upon 
a  rule  dacliet,  and  the  oomplainanta  be  per- 
mitted to  proceed  according  to  chancery  prac- 
tice, and  the  defendants  be  required  to  answer 
without  oyer  of  the  documents  prayed  for,  or 
a  service  of  the  bill  in  French,  as  prayed  fort  [ 

Asd  the  cause  coming  on  to  be  heard,  by 
consent  of  parties,  upon  the  demurrer,  and  upon 
the  adindieatioD  thereof,  the  jui^ea  ware  op- 
posed in  their  opinions,  and  the  foregoing 
questions  were  ordered  to  Im  eotlfled  to  the 
Supreme  Court  of  the  United  State*  for  it* 
decision  and  adjudication. 

The  case  was  argued  by  Bilr.  Key  and  lb. 
Jonea  for  the  plaintiffs,  and  by  Tib.  Coze  for 
the  defendant. 

The  counsel  for  the  plaintiff*  contended 
that  the  single  question  In  the  ease  waa 
whether  the  Circuit  Court  of  Louisiana  ha* 
chancery  jurisdiction.  The  ar^ment  that  the 
cu«  is  not  one  for  chancery  jurisdiction,  doe* 
not  apply.  The  ouestion  whether  the  ease  of 
th«  complainant*  is,  or  is  not  one  of  chancery 
eogsizance,  is  not  l>efore  the  court  on  the 
eerttflcate  of  division.  No  provision  of  the 
C<>d«  of  Louisiana  give*  chancery  jurisdiction 
to  the  courts  of  that  State.  Chancery  law  as 
administered  in  the  courts  of  the  United 
IS*]  Ststes,  Is  a  ll.ied  code  of  'laws;  and  da- 
pend*  on  e*tablished  rule*  and  decidied  ease*. 
!•  L.  ed. 


The  courts  of  equity  an  of  a  peculiar  form. 
The  Code  of  Louisiana  gives  a  Jud^  la  cer- 
tain cases  a  right  to  proceed  aeoordiog  to  the 
principles  of  natural  justice;  but  thi*  givea  no 
chancery   powers. 

They  eontended  that  the  ea**  exhibited  im 
the  complainants'  bill  was  one  peculiarly  of 
chancery  jurisdiction.  It  is  a  henefldal  bill, 
and  should  have  the  protection  of  the  court. 
Cited,  Brown's  Parliamentary  Cases,  600| 
Diclc«Ds'  BeporU,  28;  2  Vesey  ft  Beamea,  260. 
But  the  chancel^  jurisdiction  of  tha  Circuit 
Conrt  nas  been  fully  recogniced  in  the  es**  of 
Livingston  v.  Story,  B  Peters,  6W;  18  Pebera, 
474:  13  Peters,  388,  401.  The  rule*  of  oouit 
regulating  the  practice  of  the  Circuit  Conit 
•how  that  the  call  for  papers,  •*  made  by  ttaa 
defendant  is  not  allowed,  10  Rule  of  Court; 
3  Dallas,  SSS,  389.  The  rules  of  practice  in 
the  Civil  Code  of  Louisiana  do  not  sanctioa 


the  bill  was  not  one  of  chancery  Jurisdiction; 
nor  I*  a  piooeeding  to  vacate  a  will,  in  the 
power  of  a  chancery  oourt.  Chse*  dted,  13 
PeUr*,  389;  D  PeUrs,  867;  12  Wheaton,  189, 
176;  1  Williams  on  Executor*,  187;  Cowper^ 
Equity  Pleading,  288;  2  Story's  Equity,  8ra 
Mr.  Coze  referred  to  the  Louisiana  Code,  to 
show  that  the  Probate  Coort  was  the  proper 
tribunal  to  *at  aalda  the  wlU.  So,  too,  ib« 
code  authorise*  proceeding*  in  the  e*tabli*lted 
conrt*  of  Louisiana  to  recover  legacies. 

It  wa*  not  his  intention  to  controvert  the 
decision*  of  th*  conrt,  hut  *ueh  a  ease  aa  thi* 
bad  not  yet  been  decided. 

Mr.  Justice  Thompxn  delivered  the  opinioa 
of  the  oourt: 

Thia  ease  comes  up  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Diatriet 
of  Louisiana,  upon  a  certificate  of  division  of 
opinion  upon   the  following  point*: 

1.  Does  chancery  practice  prevail,  and  should 
it  l>e  extended  to  litigants  in  this  court,  and  tz 


Z.  Should  or  not  the  said  order  of  the  Hh  of 
March,  1S37,  be  annulled  and  vacated! 

3.  Should  or  not  Uie  cause  be  placed  upon  a 
rule  docket,  and  the  eomplalnant*  he  par- 
mitted  to  proceed  according  to  the  ehanoar/ 
'practice;  uid  the  defendant  be  required  [*I4 
to  answer  without  oyer  of  the  document* 
prayed  for,  or  a  service  of  the  bill  iz  Trezoh, 
sa  prayed  fort 

Thi*  waa  a  biU  filed  in  the  Diatriet  Court  of 
the  United  SUte*  for  that  diatriet,  on  the  28tb 
of  July,  1838,  aoeordins  to  the  courae  of  prae- 
tice  in  the  court*  of  th*  United  Stato*,  upon 
the  equity  *ide  of  the  oourt;  and  In  the 
course  of  proceeding,  the  district  Judge,  on 
the  8th  of  March,  1837,  entera)  the  folTowing 
order:  '^.  W.  Whitney  et  uz.  «.  BiduvS 
Ralf  et  al.  In  this  case  uving  maturely  eoa- 
sidered  the  nrayer  for  oyer,  and  for  eoplea  of 
bill  in  French,  the  eonrt  thb  day  deltverad  ita 
written  opinion  thereon,  whereby  it  i*  ordered, 
adjudged  and  decreed,  tliat  the  application  for 
oyer  of  doonmeats,  and  for  oopie*  of  the  bill 
of  complaint,  in  the  manner  prayed  for  (in 
French)  t>e  granted:  and  further,  that  all 
future  proceeding*  in  this  ease  shall  be  in  eon- 
formity  with  the  •xi*ting  praeti**  of  thi*  eourt." 


BurBEiu  CoDBT  or  tbx  Unitid  Statis. 
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At  the  Jum  Term  of  the  Circuit  Caart,  hi 
the  jear  1839,  k  motion  wae  made  to  «et  Aside 
Mid  vacate  that  order,  and  that  the  complai- 


And  u 

npoQ  the  point!   above  atated 

These  point*  preaeot  the  eame  questioa  that 
haa  been  repeatedly  before  tbie  court,  and  re- 
eeived  ita  most  deliberate  consideration  and 
jtidgment,  via^  whether  the  prooeedinK*  in 
■uita  In  equity,  in  the  eourti  of  the  United 
States,  1b  the  Ustrict  of  Louisiana, 

Sired  to  tw  according  to  the  eoi 
ancery  practice,  and  in  conformity  to  that 
which  ia  adopted  and  established  in  the  other 
States.  It  is  not  intended  to  go  into  an  exami- 
nation of  this  question  aa  one  that  is  new  and 
undecided,  but  barely  to  refer  to  the  casei 
which  have  been  heretofore  decided  bj  thla 
eourt.  In  the  caae  of  livingston  t.  Story, 
which  came  before  Uiie  court  in  the  year 
1836,  9  Peters,  665,  the  court  took  occasion  to 
examine  the  various  laws  of  the  United  States 
establishing  and  organizing  the  District  Court 
In  Louisiana,  and  to  decide  whether  that  court 
had  equity  powers,  and  if  so,  what  should  be 
the  mode  of  proceeding  in  the  exercise  of  suoh 

Kwen,  The  various  cases  which  had  been  b«- 
re  tlie  oonrt,  InvolTlng  substantially  tits 
same  question,  tn  relation  to  the  State*  where 
16']   »( 


V, 


•there  were  no  equity  State  courts,  or 
rcEulating  the  practice  in  equity  causes, 
e  referred  to;  and  the  uniform  decisions  of 
this  court  have  been  that  there  being  no  equity 
State  courts  did  not  prevent  the  exercise  of 
equity  jurisdiction  in  the  courts  of  the  United 
States.  And  it  was  accordingly  decided  that 
the  District  Court  of  Louisiana  was  bound  to 
proceed    in    equity    causes    according    to    the 


courts  of  common  law;  that  the  acts 
gres*  have  distinguished  tietween  remedies  at 
common  law  and  in  equity;  and  that  to  effectu- 
ate the  purposes  of  the  Legialalure,  the  remedies 
in  the  courts  of  the  United  Btates  are  to  be  at 
eoDunon  law,  or  in  equity,  not  according  to  the 

fir«ctice  of  the  State  courts,  but  according  to 
he  principles  of  common  law  and  equity  aa 
distinguished  and  deOned  in  that  country  from 
which  we  derived  our  knowledge  of  those 
principles;  subject,  of  course,  to  such  alter- 
ations as  Congress  might  think  proper  to  malce. 
But  that  no  act  of  Congress  had  been  passed 
affecting  this  question.  That  the  Act  of  Con- 
gress of  IS24  could  have  no  application  to  the 
aa*e,  because  there  were  no  court*  of  equity  or 
Stabs  laws  in  Louisiana,  regulating  the  prac- 
tice hi  equity  cases.  And  again,  in  the  same 
ease  of  Story  v.  Livingston,  which  came  before 
the  court  in  1839,  13  Peter*,  308,  one  of  the 
exceptions  taken  to  the  master'*  report  was, 
that  by  a  rule  of  the  District  Court,  chancery 
practice  had  been  abolished,  and  that  such  a 
proceeding  was  unknown  to  the  practice  of  the 
court.  Thi*  court  says  no  such  rule  appears  on 
the  reoord.  But  we  think  the  occasion  a  proper 
one  to  remark  that  if  any  such  rule  has  been 
made  by  the  District  Court  of  Louisiana,  it  Is 
in  violation  of  thoee  rules  which  the  Supreme 
Court  of  the  United  States  has  passed  to 
regulate  the  practice  in  the  courts  of  equity  of 
•44 


the    United    State* ;    that  those  rules  are  a* 

obligatory  upon  the  courts  of  the  United 
States  in  Louisiana,  as  ni'On  alt  other  United 
States  courts;  and  that  the  only  modification* 
or  additions  that  can  be  made  in  them,  by  the 
circuit  or  district  courts,  are  such  as  shall  not 
be  inconsistent  with  the  rule*  thus  prescribed: 
and   that   where  *ucb  rulea  do  not  apply,  the 

C act  ice  of  the  circuit  and  district  courts  must 
regulated  by  the  practice  of  the  Court  of 
Chancery  in  England.  Tliat  parties  to  suit*  In 
Louisiana  have  a  right  to  the  benefit  of  theae 
rules;  nor  can  they  be  denied  by  any  rule  or 
order,  without  'causing  delays,  producing  [*lt 
unnecessary  and  oppressive  expenses;  and  in 
the  greater  number  of  cases,  an  entire  denial 
of  equitable  rights.  That  this  court  ha*  said, 
upon  more  than  one  occasion,  after  mature 
deliberation,  that  the  Courts  of  the  United 
State*  in  Louisiana  possess  equity  powen 
under  the  Constitution  and  law*  of  the  United 
SUtes.  That  if  there  are  any  Uw*  in  Louisi- 
ana directing  the  mode  of  proceeding  in  equity 
causes,  they  are  adopted  by  the  Act  of  tlie 
Sath  of  Uay,  1824,  and  will  govern  the  prac- 
tice of  the  courts  of  the  United  States.  But, 
aa  has  been  already  said,  there  are  no  such 
law*  in  Louisiana,  and,  of  course,  the  act  can- 
not apply. 

And  in  the  ease  £x-parte  Poaltney  ▼.  The 
City  of  La  Fayette,  12  Peters,  474,  this  court 
said,  the  rules  of  chancery  practice,  in  Louisi- 
ana, mean  the  rules  prescribed  by  this  court  for 
the  government  of  tbe  courts  of  the  United 
States,  under  the  authority  given  by  the  Aet 
of  the  8th  of  May,  1702. 

And  again,  in  the  year  1830,  in  the  caae  Ex- 
parte  Mint  Clarke  Whitne;r<  13  Peter*,  404,  ap- 

Jlication  was  made  to  this  court  for  a  man- 
amu*  to  compel  the  district  judge  to  proceed 
in  this  case  according  to  the  course  of  chancery 
practice,  upon  a  petition  to  tbe  court  repte- 
senting  that  he  bad  refused  so  to  do,  but  had 
entered  an  order  that  all  further  proceeding* 
should  be  conformable  to  the  provisions  of  the 
Code  of  Practice  in  Louisiana,  and  the  acts  of 
the  Legislature  of  that  State.  Upon  this  ap- 
plication, thia  court  again  declared  that  it  M 
the  duty  of  the  court  to  proceed  in  the  suit  ac- 
cording to  the  rules  prescribed  by  the  Supreme 
Court  for  proceeding*  in  equity  causes  at  the 
February  Term,  1822.  That  the  proceedinga 
of  the  district  judge,  and  the  order*  made  by 
him  in  this  cause  (the  very  order  now  in  ques- 
tion), were  not  in  conformity  with  those  rule* 


Ing  in  the  cause;   and  however  irregular  that 

proceeding  might  be,  the  appropriate  redress,  if 

any,  i*  to  be  obtabied  by  an  appeal,  after  a 

final  decree  *hall  be  made  in  tbe  cause.    That  a 

rit  of  mandamus  was  not    the    appropriate 

^niedy    for    any    orders    which  may  be  made 

I  a  cause  by  a  judga,  in  the  exercise  of  hi* 

authority,  although  they   may  seem  to  hear 

harshly  or  oppressively  upon  the  party. 

'Such  are  the  views  which  have  been   [*19 

etofore  taken  by  this  court  upon  the  qnes- 

tlon*  rai*ed  by  the  points  which  have  been 

certified   in   the   record   before   us;   and   which 

.*e  no  doubt  that  they  muat  all  be  answered 

the    affirmative.    Theae  .quegtbna    having 


ie*e    quegtionahaving 


Tbb  Lbmei  or  Coon  ir  ai.  v.  Oaiukib. 


„  .  _l  upon  which  they  rest  lo  fuUj 
•tatad  and  pnbliabed  in  the  reports,  that  It  is 
■mn«eeM«r7,  If  not  unfit,  now  to  treat  tbli  ma 
ui  open  questloii.  It  ia  matter  of  extreme  re- 
gret that  It  appears  to  be  the  settled  de- 
termlDStion  of  tne  district  judse  not  to  suffer 
chMcery  practice  to  prerail  m  the  Circuit 
Conrt  in  Louisiana,  in  equity  causes;  in  total 
dJuward  of  the  repeated  dectsions  of  this  court 
and  tka  ruha  of  practice  established  by  the 
8npr«ma  Conii  to  be  observed    ia    diancery 

nia  Mart,  aa  haa  been  heretofore  decided, 
haa  not  the  power  to  compel  that  court  to  pro- 
ceed according  to  those  established  mlea;  all 
that  we  can  do  is  to  prevent  proceedlngi  other- 
wise, by  reversing  them  when  brought  hero  on 

All  the  qneationa  presented  by  the  record  are 
aooordingly  answered  in  the  afflrmatiTe. 

Thia  cause  came  on  to  be  heard  on  the  tran- 
•eript  of  the  record  from  the  Cin:uit  Court  of 
the  United  States  for  the  Eaatem  District  of 
Loitisiana,  and  on  the  points  and  questions  on 
which  the  jud^  of  the  said  Circuit  Court  were 
opposed  tn  opinion,  and  which  were  certified  to 
this  court  lor  Its  opinion,  agreeably  to  the 
act  of  Congress  in  aucb  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  coa- 
lideration  whereof,  ft  is  the  opinion  of  this 
conrt,  let.  That  chancery  practice  does  prevail, 
tnd  should  be  extended  to  litigants  in  tlie  said 
Circuit  Court,  and  In  this  cause.  2d.  That  the 
order  of  the  aaid  court  of  the  date  of  Bth 
Uareh,  1837,  ahould  he  annulled  and  vacated. 
And,  lastly,  that  this  cause  should  be  placed 
upon  a  rule  docket,  and  the  complainants  be 
permitted  to  proceed  according  to  chancery 
practice',  and  the  defendants  be  required  to 
anawer  without  oyer  of  the  documents  prayed 
for,  or  a  service  of  the  bill  in  French,  as  prayed 
for.  Whereupon  it  ia  now  here  ordered  and 
decreed  by  this  court  that  it  be  so  certified  to 
the  aaid  Circuit  Court  with  direetiooa  to  pro- 
ceed acoordlDflf, 


OSASLES  P.  OALLAHER,  Defendant  in  Error. 
Jnriadlotlon  nndar  25th  aeotion  Judiciary  Act. 


preme  Court  of 


_  lo  the  fl 

I  State,  that  tbe  quesCloD  ai  to  tba 
■D   Act   ot    ConitreBi.    might    have 
mirhr  hnvB  Ih>«q  decided,  and  was 
appear  either  In  dl- 

0  a*  notlee  ol  the  court,  and  da- 

e  of  Crowetl  v.  BandalU  10  Peten,  B98, 


_    Jurisdiction    of   U.    B.    Bupreme 

Conrt,  where  Is  drawn  In  question,  statute,  treat;, 
or  Constltntlon  ol  Cnlted  HUtes,  see  DOtes  to  2 
IL  ed.  Q.  8.  664 ;  4  L.  ed.  C.  8.  97 :  a  L.  sd.  U.  8. 

ffn. 

NatnN  tt  decision  as  affcetint  rl^ht  at  rsvtsw, 
iaaaolata  U  UB.A.  U. 
1«I*,  ad. 


¥ 


RTT  of  error  to  the  Supreme  Court  of  the 
State  ot  Ohio,  to  reverae  the  judgment  el 


judgment    j 
TErm,    183; 


ty,  and  taken  thence  by  appeal  to  the  Sup  re: 
Court;  where  it  was  tried,  and  a  verdict  and 
iven  for  the  plaintiffs,  at  May 
Afterwards  a  new  trial  was 
ordered;  and  on  a  case  stated,  a  judgment  waa 
rendered  by  the  court  in  favor  of  toe  defend- 
ant.    'I'he  plaintiff  prosecuted    this    writ    of 

The  case  was  argued,  on  the  merits,  by  Ur, 
Leonard  for  tbe  plaintiffa,  and  by  Mr.  Buck 
for  the  defendant. 

The  decision  of  the  court  having  been  gives 
on  the  question  of  jurisdiction,  those  argu- 
ments are  omitted. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  ariaea  upon  an  action  of  ejectment 
which  was  decided  in  the  Supreme  Court  of  the 
State  of  Ohio  for  the  County  of  Clinton,  and 
being  brought  here  from  a  Stale  court,  we 
have  no  authority  to  revise  the  judgment,  un- 
less jurisdiction  is  given  by  the  25th  section 
of  the  Act  of  1T89. 

The  land  is  situated  in  what  is  usually  called 
the  Virginia  military  district,  and,  at  the 
trial,  both  parties  derived  title  under  the  Act 
of  Congress  of  March  2,  1807,  which  was  passed 
for  the  pur^se  of  extending  the  time  tor  lo- 
cating Vir^oia  military  land  warrants,  be- 
tween the  Little  Miami  and  Seiota  rivera. 

The  plaintiffs  made  title  aa  heiri-at-law  of 
Thomas  J.  JCArthur,  *who  obtained  a  ['it 
patent  for  the  lands  in  question  in  1S23,  upon 
an  entry  and  survey  made  for  him  In  that  year, 
as  assignee  of  part  of  a  military  land  warrant 
granted  to  John  Trezuant. 

The  defendant,  who  was  In  possession  of  the 
land,  claiming  it  as  his  own,  in  order  to  show 
title  out  ot  the  plaintiffs,  offered  in  evidence 
an  entry  in  the  name  of  John  Tench,  aaaignee 
of  part  of  tbe  aforesaid  warrant  to  Trezuant, 
made  on  the  Bth  of  August,  17B7-,  and  a  survey 
punuant  to  the  aaid  entry,  on  the  7th  at 
Maroh,  ITM,  which  was  recorded  June  24,  17M. 

The  plaint  I  ITs  having  produced  a  complete 
legal  title,  as  above  slated,  the  prior  survey  of 
Tench  was  no  bar  to  their  recovery,  unless  it 
was  made  so  by  the  Act  of  1807,  before  re- 
ferred to.  The  Brat  section  of  that  act  con- 
tains the  followinc  proviso:  "That  no  lo- 
cations as  aforesaid  within  the  above-mentioDtd 
tract,  shall,  after  the  pasBing  of  this  act,  be 
made  on  tracts  of  land  for  which  patents  had 
been  previously  issued,  or  which  had  been 
previously  surveyed;  and  any  patent  which 
may  nevertheless  be  obtained  for  land  located  ' 
contrary  to  the  provisions  of  this  section,  shall 
be  considered  as  null  and  void." 

It  aeems  to  have  been  admitted  In  the  Stata 
court  that  thia  act  of  Congresa  intended  to  pro- 
tect those  surveys  only  that  were  made  by  law- 
ful authority,  and  that  the  survey  of  Tench 
was  no  defense,  uttlesi  it  appeared  tbat  he  waa, 
in  truth,  the  assignee  of  a  portion  of  Treiuant'a 
warrant.  No  assignment  was  produced  at  the 
trial,  but  evidence  was  offered  by  the  defend- 
ant, from  which  the  court  max  uve  Vr*!?'"^ 


ScPKEn  Cmnr  or  thi  Unitkd  Statu. 


•n  ftulgnment;  ftnd  tcBtltnonj  vra.e  Alto  lnt^ 
Aui-ud  OD  the  part  of  the  plaintifTs  to  rebut  thi 
prcBumption.  The  aontroversj  in  the  State 
court  turned,  It  would  seem,  maiDly  on  this 
point,  which  was  decided  in  favor  of  the  de- 
lenduit.  And  the  deciaion  of  that  qOEBtlon 
eertftinl)'  did  not  invoJTe  the  coiutruetion  of 
tbe  Act  of  1BD7,  ftnd  fumiahea  no  ground  for  m 
vtrlt  of  error  to  thia  court. 

Another  paint  haa  been  rataed  In  the  argu- 
ment here,  on  the  part  of  the  plaintiffs  in  er- 
ror. It  is  contended  that  the  proviso  in  the 
Act  of  1807  applies  only  to  conflicting  patent* 
and  aurvej'B,  made  under  different  warrants 
from  the  State  of  Virginia;  and  that  it  does 
not  extend  to  k  c«ae  lite  the  present,  where 
the  controveraf  ariscB  upon  aSBtgnments  made 
hj  the  aame  individual,  upon  the  aame  warrant. 
10*]  'Undoubtedly  aucn  a  point  might  haTo 
Iwen  r*iBed  and  decided  in  the  Btate  court,  up- 
on the  ease  presented  bj  the  lecord;  and  If  it 
had  appearM  that  such  a  question,  upon  the 
construction  of  the  act  of  Congress,  had  been 
raised,  and  had  been  decided  against  the  plain- 
tiff, It  is  very  clear  that  the  judgment  could 
hava  been  revised  in  this  court. 

But  the  record  does  not  show  that  this  point 
was  raised  hj  the  plaintiff,  or  decided  by  the 
court.  It  la  not  su^cient  that  the  point  waa 
Involved  In  the  case,  and  might  have  lieen 
raised,  and  might  have  tieen  decided.  It  muat 
appear  either  in  direct  terms,  or  by  necessary 
intendment,  that  It  was  in  fact  brought  to  the 
notice  of  the  court,  and  decided  by  it.  This 
is  the  rule  settled  in  the  case  of  Crowell  t.  Ran- 
iiall,  10  Fetera,  3fl8,  in  which  all  of  the  former 
eaEes  upon  the  snbjeet  were  reviewed  and  con- 
sidered. 

In  the  aspect  to  which  the  ease  comes  before 
ns,  there  was  no  controversy  In  the  Ohio  court 
In  relation  to  the  conatniction  of  the  Act  of 
1807;  and  it  would  seem  from  the  record  to 
have  been  conceded  on  all  hands  that  Tench's 
survey  was  a  good  defense,  if  the  assignment 
from  Trezuant  could  be  established.  Indeed, 
if  there  was  any  point  raised  and  decided  upon 
the  construction  of  the  act  of  CongresB,  the  de- 
cision appears  to  have  been  in  favor  of  the 
riEht  claimed,  and  not  against  it.  The  plain- 
tiffa  in  error,  at  the  trial  in  tbe  State  court, 
produced  a  complete  legal  title;  and  the  sur- 
vey of  Tench,  as  we  have  already  said,  would 
have  been  no  defensa  to  the  action,  unless  it 
was  made  so  by  the  Act  of  1807.  It  was  the 
defendant,  therefore,  and  not  tbe  plaintiff,  who 
invoked  the  aid  of  the  statute,  and  claimed  thu 
right  under  it.  The  decision  was  in  hit  favor, 
and  by  that  means  a  mere  equitable  title, 
which,  upon  gmeral  principles  of  law,  would 
have  been  no  defense  agabist  the  legal  title 
produced  by  the  plaintiffs,  wai  adjudged  to  be 
ft  good  and  valid  defense,  nnder  and  by  virtue 
of  this  act  of  Coneress.  The  decision,  there- 
fore, wat  In  favor  of  the  right  claimed,  and  not 
against  it;  and  if  the  construction  of  the  stat- 
ote  is,  upon  this  account,  to  bt  regarded  ae 
drawn  in  question,  the  judgment  ^ven  would 
afford  no  ground   for   the  juriadiction  of  this 

In  either  view  of  the  subject,  therefore,  tb« 
writ  of  emr  muat  be  dismissed  for  want  of 
jurisdiction 
•4« 


•SUSAN  MAYBITKRT.  Appellant.   [•!! 

JOHN   IfPHERSON  BRIBN  et  at.,  Appellees. 


Dower.    Dower 
be  claimed  bv  lul 

K 


lesal  rlibt,  and  whotber  11 

aw  or  Is  eqaltj,  tbe  prlnd- 

tolnt  teDanej,  st  common 


law,  dower  does  n< 


eqal(7  of  redemption.     Tbe  lee   It   vested  In   tba 

mortgagee,  and  lie  --"-  ' '  " '     — ■ 

table  teliiu. 


It  daw  able  of  aa  equl- 


Wben  the  bosband  (ekes  a  convejanea  In  lae, 
and  at  the  same  time  moTtipigea  tbe  land  b^d  to 
tbe  grsDtor,  or  to  s  tblrd  person,  to  aecnrt  tbe  par- 
cbase  money  la  wtaoJe  or  In  part,  dower  cannot  be 
claimed  as  against  rlghla  under  Ihe  mortgane.  Tbe 
husband  Is  not  dei^med  su  IB  dentin  or  UeneBdall; 
■elted  bj  sn  Instsntaneont  poaasge  of  tbe  (e<  In 
and  ont  of  him,  to  entitle  blB  wife  to  dower  aa 
aealnit  tbe  DiortsaKee, 

It  la  tba  well  e^sbllshed  doctrine  that  of  a  seltte, 
tor  an  Instant,  a  woman  shall  not  be  endowed. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  fot  the  DUtrict  of  Maryland. 

The  case  wat  presented  to  the  court  on  a 
printed  statement  sind  a  printed  argument  by 
Mr.  Mayer  for  the  appellant,  and  was  argual  by 
Mr.  Meredith  and  Mr.  Nehon  for  the  appelleea. 

A  bill  was  Sled  in  this  cause  by  the  appel- 
lant, as  widow  of  Willoughby  Mayburry.  claim- 
ing dower  from  John  Brien,  purehaaer  of  the 
estate,  in  real  estate,  in  Frederick  County, 
designated  as  "Tbe  Catoctin  P^imace,  and  all 
the  lands"  described  by  the  names  of  tracta, 
"annexed  or  appropriated  to  it,"  and  also 
claiming  rents  and  proQts  from  the  death  of 
Willoughby  Mayburry.  The  real  estate  in 
question  was  conveyed  by  Catharine  Johnson, 
Baker  Johnson,  and  William  Ross,  as  executon 
of  Baker  Johnson,  to  Willouehby  Mayburry 
and  Thomas  Mayburry,  by  deed,  dated  5th 
March,  1812.  By  deed  *dated  9th  March.  [*23 
1813,  Thomas  Mayburry  conveyed  to  Willough- 
by bis  undivided  moiety  in  the  estate;  and  by 
deed  of  the  same  date,  Willoughby  mortgaged 
to  Thomas,  all  his  Willoughby'a  iutereat  in  tbe 
Catoctin  Furnace,  and  the  lands  attached  to  it, 
to  secure  payment  of  certain  obligations  from 
Willoughby  to  Thomas.  The  answer  admita 
the  marriage  of  the  appellant,  and  the  death  of 
WilloUEhby;  and  that  she  was  married  to  him 
when  the  deed  to  Willoughby  and  Thomas  was 
executed;  but  It  iutlsta  that,  almultaneously 
with  the  de lively  of  the  deed,  a  mortgage  « 


purchaae    money,    payable    by    them    for    tha 
NOTB. — Dower. 


have  been  seised,  either  In  fact  or  ID  law,  of  an  es- 

._. (n  jii^  laodal  some  tlma  dnrlBa 

Pmm-b  It. 


Hatbdut  t.  Bukr  R  lu 


wtate.  Th«  answer  furtber  ctatM  that  the 
mortgage  wa»  foreclosed;  and  that,  aoder  the 
decree,  the  respondeDt,  John  Brien,  became 
purchaser  of  the  estate,  and  the  answer  in«istt 
that  the  plaintitr  was  not  entitled  to  dower  in 
the  property.  The  mortgage,  which  the  answer 
ipeake  of,  is  dated  the  19th  March,  1812,  Four- 
teen da^  after  the  date  of  the  deed  to 
Willou^hb;  and  Thomas.  The  only  testimony 
taken  in  the  case  was  William  Rou's;  which 
wa*  taken  subject  to  all  exception*  to  Its  ad- 
tnissibility  and  effect.  His  testimony  is,  in 
substance,  that  the  estate  was  told  by  him  and 
hla  co-eiecntors  to  the  Mayburrys  for  thirty- 
two  thousand  dollars;  that  part  was  paid  In 
hand,  and  that,  for  the  residue,  a  ciedit  wa* 
stipulated,  to  be  lecnred  by  mortgage;  that 
the  deed  to  the  Mayburrj-s  wa*  prepared  and 
•lecuted,  and  acknowledged  on  the  fith  March, 
1S12,  by  himself  and  the  other  executors;  and 
that  he  then  retained  it,  to  be  delivered  on 
receiving  payment  of  the  euh  part  of  the 
purchase  money,  and  receiving  from  the  May- 
buriT's  their  mortgage;  that  the  mortgage  was 
executed  by  them  on  IBth  March,  1S12,  and 
that  when  executed,  the  deed  was  delivered  to 
them,  and  the  mortage  was  received  from 
them;  and  that,  as  witness  says,  '^e  delivery 
of  the  deed  and  the  mortgage  ware  simult*- 
neoue  acta."  The  deposition  also  states  that 
the  deed  of  Tbomaa  to  Willou^by,  and  the 
mortgage  from  Willoughby  to  Thomaa,  were 
simultaneous  acts.  The  transcript  of  record  of 
the  foreclosure  of  the  mortgage  was  exhibited 
in  evidence,  subject  to  all  exception*. 

During  the  cause,  the  original  defendant, 
John  Brien,  died,  and  hi*  heirs  were  made 
partiea  by  bill  of  revivor.  A  decree  (pro  forma) 
93*]  'was  passed,  dismissinK  the  bill.  The 
mortgage  of  the  Mayburrys  to  the  executors 
of  Baker  Johnson,  has  a  ooveoant  on  the  part 
of  the  Mayburrys  that  after  default  In  pay- 
ment of  the  mortgage  debt,  the  property  shall 
remain  to  the  mortgagees,  free  and  clear  of  all 
mortgages,  judgments,  charges,  or  incum- 
brances whatsoever;  and  also  a  covenant  of 
the  mortgagees  that  until  default  In  payment 
of  the  mortgage  debt,  the  Mayburrys  "are  to 
continue  in  full  possession  of  the  premises 
aJoreaaid,  enjoying  all  the  rent*  and  profits 
thereof,  to  their  ovrn  particular  use  and  bene- 
fit." 
The  counsel  for  the  appellant  contended — 
let.  That  the  deed  of  the  executors  of  John- 


son to  the  Mayburrys,  when  the  euhject  matter 
of  the  conveyance  is  regarded,  must  be  con- 
strued to  create  a  tenancy  in  common,  and  not 
a  joint  tenancy. 

2d.  That  the  rule  which  denies  dower  in  caw 
of  joint  tenancy,  applies  only  In  behalf  of  tlM 
surviving  joint  tenant,  and  to  prevent  inter- 
ference with  his  enjoyment  of  the  estate  as 
Burvivori  and  that  therefore  If  the  deed  cre- 
ated in  the  Mayburrys  a  joint  tenancy,  tha 
plaintiff  here  may  call  in  aid  the  release  to  her 
husband  of  the  other  joint  tenant's  interest  in 
the  property. 

3d.  That  no  evidence  was  admissible  to  show 
that  the  deed  to  the  Mayburrys  waa  not  de- 
livered when  it  bears  dat«,  for  the  purpose  of 
contradicting  the  term*  of  the  deed  which  vesta 
in  the  Mayburrys  the  beneficial  intereat  in  tb« 


out  a  nalced  trust  and  a  simply  Instrumental 
part,  and  not  where  any  interest.  Immediate  or 
contingent,  attache*  to  the  grantee  nnder  the 
conveyance.  That  it  cannot  apply  to  a  case  of 
a  purchaser  who  mortgages,  sind  eapeoiallr 
when  part  of  the  purchMe  money,  a*  in  thu 
instance,  is  paid  when  the  mortgage  I*  given; 
the  proper  view  in  such  case  being  that  legal 
assurances  being  adopted,  their  striotly  legal 
and  intrinsic  import  1*  to  prevail,  without 
blending  them  together  by  any  equitable  etn- 
struction. 

fith.  That  there  Is  no  evidence  of  any  con- 
tract whatsoever,  making  the  delivery  of  tho 
deed  of  the  executor*  dependent  on  a  mort- 
gage being  delivered  at  the  aame  time;  and 
that,  according  to  the  true  understanding  of 
all  that  transpired,  the  deed  of  the  'ex-  f*14 
ecntors  remained  in  Mr.  Ross's  hand*  as  a  deed, 
and  not  a*  an  escrow,  and  waa  left  by  his  co- 
executor*  with  him  as  if  a  stranger,  and  liad 
relation,  when  actually  delivered,  to  the  date 
when  it  was  hsnded  to  Mr.  Boas  to  be  retained. 

6th.  That  in  the  absence,  especially,  of  all 
contract  for  a  simultaneous  deuvery,  the  con- 
veyance to  the  Mayburrys  must  be  regarded 
aa  vesting  In  them  the  beneficial  use  of  the 
estate,  although  for  an  instant,  and  if  so,  there 
was  a  seisin  which  gave  rise  to  dower;  and 
that  this  must  be  the  result,  even  independent- 
ly of  the  covenant  with  the  Mayburrys  for 
their  use  and  enjoyment  of  the  estate  nntil  do- 


...     This   mla   la   InDeilble.     When,   there- 

_s  husband  hsd  prevloDS  to  his  death  slmplj 

a  revenlOD  Id  tee,  or  a  vested  remaliidcr  expectant 
■pon  an  estate  far  lite,  bli  widow  cannot  be  en- 
Ihiwed.  And  this  rule  aopEIes  egnall;  when  the 
«Mat*  cornea  to  the  husbsad  not  br  Inhcrltasce, 

Bt  b*  pnrcfasse.     Dnrando  v.  Dorsndo,  2S  N.  i. 
1 :  82  Barb.  629. 

The  provision  In  tb*  N.  T.  Revised  Statate*  that 
a  widow  Is  not  entitled  to  dower  In  lands  Dur- 
ebased,  ss  ssalnst  a  pardiMe  moner  mortsage,  does 
not  afreet  her  rUbt  to  dower  Id  the  egultv  of  re- 
dempdon.  Ullts  v.  TsDVoorbies,  20  N.  Y.  412; 
10  Abb.  Pr.  452;  reverslas  8.  C.  2S  Barb.  IZfi ; 
Decker  v.   Hall,    t   Bdw.   ST9. 

Where  mortgan  executed  bj  both  htwband  and 
wUe.  lb*  li  entitled  to  dower  in  tba  equltr  ot  re- 
demption :  or  In  sorplos  monevs  on  loreclosor*. 
DeUslc  V.  Kert>r,  SB  Hon.  4BS:  Leavenworth  v. 
Ca«n«,  48  Barb.  BTO ;  Denton  v.  Nsnnj,  S  Bsrb. 
3«8 ;  Vsrtie  v.  Underwood,  18  Id.  561 :  Hstthews 
V.  DurTM,  *  Kejcs.  828 :  Oibson  v.  Crebore,  3  Pick. 
41S;  Walker  v.  nrlswold,  8  Pick.  410;  Eston  1. 
ijmonds,  14  Pick.  9i ;  Fish  v.  Ilsh,  1  Conn.  BBS. 
1«  Ii.  ed. 


Entitled.  In  lands  of  which  her  husband  died 
selicd  ss  tenant  tn  commoo  with  otbari.  Bmltb  v. 
Smith.  B  Alb.  L.  J.  124. 

Also,  In  partnership  lands.  Smith  v.  lachson.  1 
Edw.  28. 

- tor  the  lUa  of  another.    QIIUs 


Nor  li 


I.  B  Cov 


_»»  2SS;  B  N.  h.  240:  lb.  46{i. 

tJnder  N.  T.  Rev.  Stal.  widow  eotlUed  to  dower 
In  descendable  eqaltable  Intpresti  ot  bnsbaod.  e.  g.. 
land  which  be  had  (olFj  psld  for,  but  not  eonrejed 
to  bim  at  tbe  time  of  bis  dtstb.  and  of  Isnd  for 
wblch  he  bad  psld  and  tbe  deed  of  which  had  been 
taken  In  name  ot  another.  Hawlej  v.  Junes,  B 
Paige.  318,  4B3  :  Centra,  Williams  v.  Barrett,  S 
C ranch   C.   C.   BTS. 

Entitled,  In  lands  told  on  exeentlon,  where  has- 
band  died  before  bis  time  to  redeem  elapsed.  Bo*- 
■ell  V.  Austin,  1  Paige.  192. 

Trostce's  widow  not  dowstils  of  trust  cetale. 
Cooper  V.  Wbltncr,  >  HUt,  SB;  Oamond  v.  lone*,  t 


SonEHi  CoDBt  or  THi  Ummi  Btaio. 
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til*  covenant  characteriiies  the  aehin  not  only 
•■  beueflcial,  but  &■  Tirtually  continuing. 
Mr.  Hayer,  in  a  prEnted  ar^ment,  itated: 
The  term!  of  th«  deed  to  the  MayburryB 
from  the  executora  of  JohnBon,  import  joint 
tenancy  In  the  MaybiurfB;  but  if  the  peculiar- 
ity of  the  property  conveyed  is  conaidered,  it  ia 
believed  that  there  will  be  no  difficulty  in  eon- 
eludine  that  only  ■  tenaney  in  common  was 
created.  The  property  conveyed  was  a  furnace 
•atablishnient,  and  the  land  la  given  ■■  virtual- 
ly incident  to  that  roann  factory,  and  subierv- 
i«nt  to  the  butlnesB.  It  ia  settled  that  real 
estate  conveyed  to  several  parties  for  partner- 
ship purposes,  or  which  It  useful  only  for  some 
business,  is  held  by  the  parties  aa  tenanta  In 
eommon,  and  not  as  joint  tenants.  The  nature 
of  the  subject  conveyed  Is  enough  to  show  why 
It  waa  acquired,  and  it  i*  unnecessary  to  provo 


any  actual  use  for  a  joint  enterprise;  tn  the 
•bieiic«  of  anch  direct  proof,  the  law  inferring 
the  intended  appropriation  from  the  cbarscter 


and  capacity  of  tbe  property.    In  none  of  the 


ment  did  appear.    Lake  v.  Craddoek,  8  1 
1S8;    IS   Johns.   R.,   169;   9   Ves.   Jr.   . 


manufactory  i 


stood  to  have  been  acquired  to  be  used — and  if 
used  by  tbe  two  parties  for  Its  natural  pur- 
poses, the  use  of  it  would  make  them  partners 
In  its  business,  It  ii  the  principle  of  the  com- 
mon law  wliich  In  favor  ot  trade  excludes  sur- 
vivorship, where  property  owned  by  two  is  used 
as*]  or  useful  only  for  'trade  or  business; 
and  to  no  instance  could  it  apply  more  forcibly 
than  to  the  instance  of  a  furnace.  Thus,  too, 
where  two  persons  hold  a  ship  together,  al- 
though not  general  partners,  nor  even  shown  to 
have  used  it,  the  control  of  a  surviving  partner 
to  aell  is  not  permitted  to  the  survivor  of  the 
owners,  tbe  property  being  deemed  a  tenancy 
in  common.  Even  that  ordinary  control  of  A 
■nrvlving  partner  is  only  given  aa  a  matter  of 
necessity  in  the  Inatance  of  the  merchandise  of 
the  partnership  and  the  partnership  claima; 
and  ID  such  esse  he  Is  allowed  to  act  in  refer- 
ence to  the  interest  of  tbe  deceased  as  a  trua- 
pet.  If  the  estate  here  was  a  tenancy  in  com- 
mon, dower  of  course  attached,  unless  the  aelain 
waa  not  of  a  character  to  allow  it.  In  thia 
country  every  eonstruction  should  oppose  joint 
tmaney,  and  particularly  In  Maryland,  whish 
has  abolished  it  by  Act  of  1822,  A.  262. 


tn  thli  case  the  interest  of  Ihe  other  parl,v 
waa  released  to  the  husband  of  the  appellant. 
It  might  be  contended  that  dower  ia  denied  In 
joint  tenancy  only  in  behalf  of  the  surviving 
tenant;  and  that,  subject  only  to  his  superven- 
ing right,  there  ia  an  incipient  dower  interest  in 
the  ^fe  In  eases  of  joint  tenancy  as  in  ten- 
ancies in  common.  If  that  were  so,  the  relcKM 
here  would  establish  the  dower  claim.  Ther« 
is  no  case  that  has  been  found  which  fiiea, 
in  terms,  the  law  that  the  exclusion  of  dowor 
joint  tenancies  is  general  aa  to  kU,  and  not 


Dower,  page  40,  adverts  to  the  subject.  In  tho 
Rsme  view  now  taken.  The  absolute  position 
that  where  joint  tenants  convey,  no  dower  ac- 
crues, is  traceable  to  Fitih.  N.  B.  160,  whii^ 
refers  to  M  Ed.  I.— 4)ut  the  treatises  do  not 
give  the  particulsrs  of  the  latter  ease.  Thej 
will,  no  doubt,  appear  to  have  jireaented  00I7 
the  question  (rf  tne  Bnrrlvor*s  rights;  aind  Dot 
to  dedde  that  the  «atat«  of  joint  teDaney  !■ 
tnoompatlble  with  an  incipient  dower  iotoreat 
while  the  ioint  tenancy  lasts. 

Whora  elementary  writers  have  attempted  to 
give  reasons  for  Uie  role,  aa  an  unqualified 
position,  that  an  estate  conveyed  by  joint  ten- 
ants excludes  dower,  they  do  not  comprehend 


any  Interest  In  their  rationale,  except  'that  of 
their  iurviviDK  joint  tenant.  Oilb.  Uses,  401; 
Perk.  see.   600.     But   whatever   might   be  tho 


understanding  of  the  rule  in  qnestion,  properly 
considered,  was  there.  In  this  instance,  by  tM 
mortgage,  so  consummate  a  transfer  *of  [*!• 
the  estate  as  to  leave  no  interest  upon  which 
the  subsequent  release  of  Thomas  to  Willough- 
by  Mayburry  might  operate  to  the  effect  of  aa- 
auring  the  appellant  dower  In  the  land,  para- 
mount to  the  estate  or  claim  of  tbe  mortgages  t 
In  determining  this  point,  It  should  be  borne  in 
mind  that  dower  is  ex  provisione  legis,  and 
not  aa  interest  under  the  husband.  8  Co.  71; 
6  Co.  41.  What  devestitura  of  eatate  did  the 
mortgage  effect?  It  Is  now  settled,  even  at 
common  law,  that  the  mortgsgeor  is  deemed 
the  continuing  owner  of  the  estate  and  in  a^in 
of  it;  and  that  as  to  all  the  world  except  in 
respect  of  the  remedy  of  the  mortgagee  who 
has  the  estate  especially  in  Maryland,  where 
foreclosure  is  not  allowed,  but  only  a  aal«, 
only  to  be  enabled  to  transfer  it.  Norton  ▼. 
Willard,  4  Johns.  R.  41.  ond  the  English  aa- 
thorities  there  cited;  Hitchcock  v.  HarriDgtoo, 
6  Jobna.  Kep.  290;  Collina  ▼.  Terry,  7  Johna. 
B.  278;  Titna  v.  Nelson.  B  Johns.  C.  R.  462. 
In  other  words,  the  mortgagee'a  eatate  is  Tir- 


Bill.  m-.  Powell  *.  Manaon,  etc.,  HancfacturiiiK 
Co.  8  Has.  94T ;  Lenox  v.  Lstrobe,  Bempst.  SKI. 

Whare  decedent  took  bv  descent,  and  dawer  hod 
been  aaslsned,  during  bis  Ills,  to  the  snceator's 
Widow,  there  wss  no  seisin  In  decedent  as  to  tbe 

Brtlon  so  asslsned  to  ber ;  as  that  If  he  died  In  the 
etJoia  of  tueh  dowress.  nls  own  widow  can  never 
ke  entitled  to  dower  in  that  part  of  tbe  estate.  Bej- 
nelds  *.  Bernolds.  S  Pain,  101 :  BaSora  v.  SaSard, 
7  Pain,  mO;  Hatter  orCngler,  I  Barb.  Ch.  SSS. 
Bse  BIwooa  V.  Slock,  13  Barb.  DO. 

Bnt  where  the  husband  of  ths  second  downaa 
took  to  eonvsrance,  before  the  death  of  tbe  hns- 
band  n  the  first  dowress,  as  bj  purchase  at  execu- 
tion aale,  the  above  mlc  do««  not  apply.  Id  soch 
ease  ths  Bnt  dowress  takes  one  third,  end  the  sec- 
ond dowress  one  third  ot  the  two  thirds  remalnlnf, 
■od  also.  It  she  anrvlvea  the  prior  dowress,  one 
tiitrd  o(  the  reversion  of  ths  former  tUrd.  Dunham 
V.  Osbom,  1  Palis,  •S4. 


I  law.  widow  < 


mined,     Alkmsn  v.  Harsell,  63  How.  Pr.  H.  V.  110; 
Leavltt  V.  Lampbrej.  IS  Pick.  S8Z. 

Widow  dowahlc  In  wild  lands  used  bj  her  bos- 
band  In  connection  with  cultivated  Isod.  Wblte  v. 
WllHB._TPlck._148:   ShatlQck  1.   Otagg,  2S  Pick. 


vsted  (am,  nor  In  lands  wild  wL ^ 

hosband  bat  sabseqaentlT  cultivated-  Conner  v 
Staenherd.  IS  Uass.  164;  Webb  v.  Townshcad.  1 
Pick.  21. 

Not  la   real  estate  held  tn  partnenhlp  a  sail  a 
BUeock  V.  Jsjeock,  12  Bank.  B(«.  SOT. 
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tutllj  only  a  power  mnpled  with  »  condttlmial 
iaterest;  the  accrual  of  the  Intereit  being  d«- 
jwadeut  on  the  default  In  paTment  of  the  mort- 
gage debt.  That  ia  «apecbllj  the  true  Teraion 
IB  Buch  a  ease  as  tbia,  where  the  mortgageora 
have  expreaalf  reaerred  an  eatat<  in  the  land 
natfl  default  of  payment.  Tbey  are,  until  the 
default  "to  continue  in  full  posBeaaion; 
other  words,  to  retain  the  posaeBBfon  thej  had, 
which  waa  of  a  fee-simple  seiain. 

The  mortgagB  deed  in  tbia  caae  Is,  In  effect 
— looking  to  the  ooveuant,  or  limitation  tn  form 
of  coTcnant,  for  a  continuing  aeiafn — only  a 
covenant  to  ttand  aeized  to  naea  on  part  of  the 
mortgageora:  the  flrat  use  limited  being  to  the 
mortgageora  and  their  heirB,  until  default  of 
payment;  and  according  to  our  Marylaud  da- 
ciaiona,  so  thoroughly  would  the  mortgageora 
be  deemed  to  be  Gi  their  original  estate,  that, 
eren  at  law,  the  mere  fact  of  payment,  without 
any  conveyance  or  Release,  would  anfflce  to 
make  their  estata  absolute  againat  the  mort' 
gngeors.  3  Harr.  fc  M'Eenry,  39B.  Thna  in 
terpreting  the  mortgage  In  this  ease,  what  is 
there  to  prevent  Thomas's  release  to  Willough- 
by  of  hia  undivided  interest,  operating  bo  aa 
to  attract  dower  to  Willoughby  s  enlarged  es- 
tate, even  admitting  the  rule,  in  its  most  ab- 
solute extent,  which  excludes  dower  from  ea- 


27*J  to  *aee  that  such  may  be  the  consequence 
of  the  release.  Suppose,  in  a  covenant  to  stand 
aeized  to  uses,  first  limiting  a  defeasible  eatate 
to  the  grantor  in  fee,  that  there  was  but 
sole  K^it'"',  would  dower  attach  to  the  first 
estate  eo  limited,  although  defeasible  in  the 
event  of  money  not  being  paid,  or  any  other  act 
not  being  perftnmedt  Except  where  the  deter- 
minable estate  la  strictly  on  condition,  the  de- 
ciaions  would  sustain  the  claim  of  dower,  aa  an 
eatate  tacitly  granted  by  law,  end  an  extension 
of  the  inheritable  character  of  the  determined 
eatate — to  use  the  explanation  given  in  8  Co. 
71,  of  the  grant  of  dower  in  such  inatanees. 
Dower  in  such  caaea  accrues,  whether  the  first 
estate  to  which  it  ia  thus  given  determines  by 
limitation  generally,  or  by  a  conditional  limita- 
tion. If  such  be  the  law,  where  there  is  a  sole 
erautor,  what  more  is  necessary  in  case  of  a 
HmitatioD,  as  here,  by  two,  than  that  one 
should  release  to  the  other,  and  so  lay  a 
foundation  of  dower;  It  being  only  the  interest 
of  snrvivorshlp  which  shnti  out  dowert  1 
Leon.  1ST;  I  And.  184;  6  Co.  97;  3  Boa.  &  PnU. 
(tfi2i  Co.  Litt.  21B;  Bugd.  Pow.  331]  4  Taunt. 
334;  1  Boper,  Bus.  and  Wife  37-40. 

Out  proposition  is  that,  r^arding  the  con- 
tinuing right  of  a  mortgageor,  aa  now  recog- 
nixed  at  law,  aa  well  aa  in  equity,  and  eapeclal- 
ly  the  reaerved  precedent  eatate  of  the  mort- 
gageora in  thia  case,  the  release  of  his  co-tenant 
to  Willoughby  availed  for  the  benefit  of  the 
wife  to  give  her  dower;  and  such,  we  may 
maintain,  must  lie  the  result,  even  If  to  estates 
ending  by  conditional  limitation  dower  does 
not  attach.  There  was  no  entire  deveatiture  of 
the  joint  estate,  and  as  the  law  gives  the  dower 
and  BUppoacB  land,  even  in  joint  tenancy,  to  be 
Bnseeptible  of  dower  Interest  by  a  aimple  action 
between  the  joint  tenants,  the  remaining, 
though  qualified,  fee  in  the  mortgageori,  here, 
was  a  ba^  upon  which  the  law  wonld  make 
14  !>.•«. 


the  eo-teDanfe  releaae  effectnsJ  for  a  dower  in- 
terest to  the  wife  of  the  releaaee.  This  case  is 
not,  then.  Ilka  that  where  en  absolute  convey- 
ance is  made  by  Joint  tenanta  of  their  entire 
eatate;  and  tbia  construction  should  be  favored 
in  Maryland,  where  our  statute  law  allows 
dower  m  an  equity  of  redemption.  Act  of 
1818,  ch.  193,  sec  10.  If,  therefore,  a  joint 
tenancy  waa  created,  and  not,  aa  we  iuaiat. 


loughby. 

■Proceeding  io  the  objection  that  here  1*1  • 
waa  only  on  bistantaneoua  seisin  which  dla  not 

S've  rise  to  dower,  we  deny  that  the  deed  be- 
g  not  only  dated  but  acknowledged  at  a  oon- 
siderable  interval,  it  ia  competent  for  the 
appeUees  to  adduce  testimony  ocmtradletiDg 
that  purport  of  the  instruioenta,  and  that  the 
Inquiry  is  open  on  which  the  objectlm  Is  to  be 
entertained.  The  acknowledgment  preoludaa 
the  plea  of  non  est  factum,  and  ahowa,  by 
eatoppel,  that,  when  acknowledged,  the  deed 
of  Uie  executors  to  the  Mayburrys  waa  the 
deed  of  the  former,  it  being  acknowledged  aa 
the  deed.  1  Craaeh,  E39-^«mark  of  Chaae,  J. 
p.  246.  The  acknowledgment  aeala  all  quea- 
tion  aa  to  the  period  of  the  instniment  beoom- 
ing  the  complete  deed  of  the  grantors.  It  waa 
in  intendment  of  law  certainly  so,  at  the  data 
of  the  acknowled^ant.  That  date  being  thna 
established,  the  difference  of  dates  between  the 
deed  of  the  executors  and  the  mortgage  ban- 
ishes all  question  as  to  simultaneouB  comple- 
tion of  the  instruments  as  deeds  of  the  partiea; 
for  no  case  attempts  to  exclude  dower  where 
the  deeds  are  not  delivered  literally  at  the  same 
time.  No  testimony  will  be  allowed  to  contra- 
dict the  tenor  of  the  acknowledgment.  3  Harr. 
&,  nil.  321.  Apart  from  the  consideration  of 
the  acknowledgment.  It  is  inaisted  that  the 
effect  of  the  testimony  as  to  simultaneoua 
delivery  being  contradictory  to  the  varying 
datea,  and  tending  to  contravene  the  terms  of 
the  deed  (inasmuch  aa  the  deed  of  the  exeou- 
tors  would,  bv  that  testimony,  operate  only  aa 
a  conditional  conveyance,  instead  of  Ireing 
absolute,  as  Ita  worda  declare),  the  testimony 
is  inadmlsBible.  Dixon  T.  Bwlgart,  1  Harr.  ft 
Johns.  252;  Schemerhoni  v.  Vender  Eejden,  1 
Johns.  R.  ISQ;  Howes  v.  Barker,  3  Johna.  R. 

But  aaauralng  even  that  the  face  of  the 
two  inatruments  would  argue  a  simultaneous 
delivery.  It  Is  insisted  that  a  beneficial  Intereat, 
although  en>yed  for  an  inatant,  vested  in  the 
vendees,  and  dower  was  accorded  by  law  im- 
mediately. The  cases  that  favor  the  pretension 
of  the  appelleea,  all  admit  that  a  beneficial 
seisin,  for  an  instant,  even,  creates  dower:  but 
the  case  of  a  deed  and  a  mortgage  back,  has 
been  strangely,  in  the  view  of  some  judgea,  con* 
founded  with  the  ease  where  an  inataotaneotu 
seisin  is  had  by  a  party  whose  only  connection, 
immediate  or  ultimate,  with  the  estate,  la  to 
transfer  it  to  another;  and  'where  the  [*Xt 
deed  to  hira  in  fact  is  a  mere  ceremony,  and 
his  agency  ia  that  of  a  mere  instrument  for 
another  interior  object.  Thua  the  seisin  of  a 
tniatee,  who  discharges  hia  function  by  an  Im- 
mediate conveyance  to  another,  ia  no  founda- 
tion for  dower.  But  had  the  mortgageora 
hare  no  beneficial  intereati  The  very  mortgage 
>4t 
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Implied  Ml  fait«r«it  in  them;  eepeciaily,  kscorj- 
iog  to  th*  Import  now  asBigned  to  ■  mortga^. 
It  U  diffleutt  to  oonewve  how  tbe  veodee,  in 
■ueh  A  ciiH,  ou  hftTB  kll  his  intereit  oonHtnied 
»w«7,  upon  the  fancied  aoalogr  of  a  defcnaance 
iMins  Indicated  by  the  mortgage.  1  Thomaa'a 
Co.  Litt.  678.  677.  note:  £  Bac.  A.br.  371,  Ut. 
Dower;  S  Bl.  Com.  132.  The  opinion  of  Mr. 
Juttice  ThompaoD,  in  Stow  t.  Tift,  16  Johns.  B. 
4S8,  folir  eznibiU  tbe  true  limits  and  prin- 
ciple 01  the  rule  of  instantaneous  seisin  exclud- 
ing dower.  Our  only  Marylejid  decision  is 
irCaulej  at  aL  v.  Orimea  ct  ui.  £  Gill.  i.  Johns. 
SIS.  That  deoiiion  very  carefully  excludes  the 
idea  that  inatantaiieousnes*  of  seiain  Is,  per 
M,   ineonaistcat    with   dower,   and    estabUshes 


interest 

ever,  in  that  case,   becausi 

was  performing  tbe  part  of 


tbi 


I  mere  trustee,  and 
interest  for  otbera. 
He  was  not  a  mortgageot  whose  mortgage  im- 
plied an  abiding  interest,  and  at  least  a  result- 
ing use.  The  case  of  Nash  v.  Preston,  referred 
to  in  Ur.  Justice  Thompson's  dedslou,  in  16 
Johns.  R.  Cro.  Car.  IW),  clearly  marks  the 
principle  by  which  every  case  of  matantaneou* 
seisin,  in  its  bearing  on  dower  claims,  is  to  be 
tested.  There  land  was  conveyed  under  an 
agreement  that  it  was  to  be  redemiied  to  the 
grantor;  which  waa  done.  The  court  deter- 
mined that  dower  attached,  because  an  estate 
vested  in  the  husbandj  without  which  the  re- 
demise would  have  been  unmeaning  and  in- 
operative. And  10  here — how  can  the  mortgage 
avail  unleei  the  estate  has  vested  which  it  pro- 
poaea  to  convey!  And  to  show  the  beneficial 
mtmat  assured  to  the  vendees,  here,  even  by 
the  mortgage,  let  one  recur  to  the  covenant  for 
the  mortgagees  "to  continue  in  full  posaession'* 
until  default  of  payment. 

Tbe  parties  here  adopted  legal  conveyances. 
The  first  imports  an  interest  vested  in  tbe 
vendee.  Tbe  second,  assuming  such  an  interest 
to  continue  in  the  vendee,  transfers  it  in  mort- 
SO*]  gage.  'Being  legal  assurances,  why  Is 
not  the  law  to  attach  all  its  incidents,  and 
•ffeot  the  parties  by  all  the  implications  which 
spring  from  the  contents  of  the  instrumenti, 
which,  in  their  legal  purport,  profess  to  operate 
distinctly  and  as  successive  assurances!  If, 
according  to  that  distinctive  import  and  opar- 
Sktlon,  dower  incidentally  accrues,  will  that  con- 
■eqnenee  be  understood  to  be  within  the  view 
nod  agreement  of  the  parties!  Will  not  the 
law  infer  that  result  to  be  their  wish,  from 
their  having  chosen  such  forms  of  assurances! 
The  maxim  of  law  is  that  what  arises  by  im- 
pUntion  is  as  forcible  and  binding  as  what  Is 
expressed.  Why,  then,  ws  ask,  is  not  the  in- 
trinsic Import  of  the  instruments,  respectively, 
to  prevail!  How,  as  leg^  assurances,  in  due 
deference  to  their  respective  terms  can  they  be 
blended  into  one  instrument!  The  law  will 
understand  that  dower  was  meant  to  be  con- 
ferred when  that  form  of  assurarce  is  not 
adopted  which  would  have  excluded  it.  U,tobe 
•xeluded,  a  mere  bond  of  conveyance  might 
have  bMn  chosen,  or  a  deed  of  trust,  appoint- 
ing a  trustee  to  convey  on  payment  of  the  pur- 
ebmte  tnonej,  A  case  like  this  is  not  to  be  as- 
tiai/ated  to  m  defeasance  made  at  tW  same 


Instrument;  for  a  defeaNuiee  In  terms  qualUl« 
the  original  estate  oonveved,  while  the  mort- 
gage here  assumes  that  the  land,  according  to 
the  estate  expressed  in  the  conveyanoa  to  tbe 
mortgageon,  was  passed  to  them  fully,  and 
then  appropriates  that  certain  estate  to  tb* 
iKnefit  of  the  mortga^  in  a  certain  evenC 
If  the  mortgage  provisions  are  supposed  to  be 
embraced  in  the  actual  original  conveyance  to 
the  mortgageor,  the  compound  instrument 
would,  as  a  le^J  instrument,  be  utterly  in- 
operative;  because  one  portion  would  b«  re- 
pugnant to  the  other.  It  would  in  one  part  be 
a  deed  for  the  vendor,  and  yet  in  another  be  K 
deed  for  the  vendee,  and  yet  is  required  to  oper* 
ate  as  but  one  conveyance,  and  for  one  aimi 
and  the  deed  must,  therefore,  on  this  supposi- 
tion of  a  single  conveyance,  by  its  very  iurms, 
import  that  there  is  no  estate  conveyed  by  the 
mortgageor:  and  the  vendor,  therefore,  remaini 
owner  as  he  was  before,  and  no  effect  is  pro* 
duced  whatsoever;  and  the  nugatory  instm- 
ment  contradicts  itself.  Buch  is  not  the  caM 
with  the  operation  of  a  defeasance,  properly  so 
called. 

In  all  the  inquiries  on  this  head,  where  the 
effect  of  instantaneous  seisin  has,  as  we  think, 
been  misunderstood,  there  is  one  'error  [*S1 
committed;  and  that  Is,  that  the  wife  is  treated 
as  a  party  to  the  supposed  agreement  for  a 
supposed  defeasance,  and  as  coming  in  under 
all  equities,  latent  or  otherwise,  of  the  hus- 
band; while  the  truth  is  that  she  is  to  be  re- 
garded as  a  «tranger,  so  far  as  the  law  takes 
care  of  her  interest  and  endows  her;  and  a* 
utterly  independent  of  the  husband.  8  Ca 
71.  And,  besides  that,  an  equity  la  assumed  for 
the  parties,  and  it  is  taken  for  granted  that 
they  meant  what  the  legal  import  of  the  con- 
veyances does  not  show.  For,  suppose  an  agree- 
ment even  be  proved  for  a  mortgage  to  be  sim- 
ultaneously delivered,  if,  ex  vi  acti,  the  dower 
attaches,  dower  would  not  as  part  of  the  equi- 
ties, be  deemed  to  be  excluded;  and  to  estab- 
lish the  equity,  an  agreement  for  the  excluiioB 
must  explicitly  appear.  That  certainly  should 
be  BO,  where,  aa  in  this  instance,  an  important 

Ertion  of  the  purchase  money  la  paid,  and  s 
'ge  equitable  interest  is  thus  secured  to  tin 
purchaser.  Of  ao  independent  and  permaaeat 
a  character  is  the  wife  s  claim  for  dower,  thst 
no  provision  in  a  deed  to  the  husband  for  ex- 
cluding it,  where  an  heritable  estate  is  con- 
veyed, is  valid,  however  conditional  even  the 
provision  may  be.  6  Co.  41;  Dy.  S43  b;  Sbaf. 
T.  129;  Co.  Litt.  224. 
We  should  bear  in  mind  that  a  part  of  tht 

Surcbaae  money  was  paid  at  once,  and  that  an 
iterest  In  the  estate  thua  immediately  aocmed 
to  the  Mayburrys.  When  thus  connected  with 
the  property,  and  so  far  owners  of  it,  ia  it 
not  aasuming  too  much  to  construe  these  Mr 
ties  into  mere  trustees,  who  have  only  lent 
their  names  to  let  an  estate  pass  that  medinn 
without  leaving  a  beneficial  trace  behind!  It  is 
only  the  instantaneous  seisin  of  sach  nnlntsr- 
ested  agents  which  excludes  dower  elaim;  and 
any  contrary  decisions  have  proceeded  npea 
misapprehension  of  the  true  principle. 

Whenever,  however,  the  decieions  which  have 

so     confounded     this     principle     have     deaiid 

dower,  there  has  been  evidence  of  a  eontraat 

Lloi  Hsk»3a*n»>««  \<«Vnui  «[  oaavcjmnea  fn» 
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T«ndor,  and  of  mortgage!  If  '"'  except  onlj 
the  caw  of  Sto\r  v.  Tift,  16  Johns.  Rep. 
Thero  U  on  this  bead  a  tota)  absence  of  testi- 
moDj  in  the  present  ease.  Without  such  con- 
tract appearing  elearlj,  what  grovmd  can  there 
be  for  the  constructive  defeasance  which  the 
mortgage  is  suppoeed  to  operatel  At  all 
eventa,  howeTer,  there  is  no  evidence  that  the 
SX*]  deed  was  delivered  as  an  escrow.  *If,  in 
terms,  a  deed  be  not  ao  delivered,  it  roaj  have 
ita  operation  suapended  while  retained  to  abide 
•ome  event;  but  when  it  does  operate,  it  has 
effect,  b;  relation,  from  its  date.  This  is  the 
distinction  between  the  effect  of  the  suspended 
operation  of  ao  instrument  reserved  as  a  deed, 
and  of  one  held  as  an  escrow.  2  Mass.  S.  447; 
9  Masa.  R.  SOT;  13  Johns.  R.  2S6;  1  Johns.  C. 
B.  28S:  IB  Johns.  R.  544;  4  Day  R.  60.  Here 
was  the  acknowledged  deed  of  alt  the  parties 
left,  after  being  thus  perfected,  in  the  hands  of 
one.  with  no  stipulation  to  malce  it  an  escrow, 
but  parted  with  hy  them  as  their  deed,  and  Mr. 
Koss  thus  made  only  their  agent  to  deliver  it. 
We  may,  therefore,  justly  insist  that,  though 
r«aerved  for  a  while,  yet,  when  literally  deliv- 
ered, the  instrument  operated  from  its  date, 
according  to  the  deciaioni  now  referred  to.  If 
such  be  the  legal  import  of  what  transpired, 
the  dower  claim  IB  to  be  regarded  here  as  if 
mere  were  an  express  provision  in  the  deed 
Af  mortgsge,  that  the  operation  of  the  deed  to 
the  Mayburrjs  was  to  be  deemed  to  begin 
from  its  date.     In  that  event  there  can  be  no 


waa  Mr.  Schley,  contended  that  the  decree  of 
the  Circuit  Cotut  ought  to  be  affirmed: 

lat.  Because  the  complainant  was  not  dow- 
able  of  the  lands  described  in  the  conveyances 
exhibited  in  the  record,  her  husband,  Willough- 
by  Mayburry,  never  having  been  aole  seited 
of  tbe  legal  title  therein. 

Sd.  And  because  tbe  seisin  of  her  said  hus- 
band, if  sole,  under  said  eonveyancea,  waa  In- 


For  the  appellees,  It  was  argued: 
The  deed  of  the  Sth  of  March,  1S12,  fn>m 
the  executor  of  Johnson  to  Thomas  and  Wil- 
loughby  Mayburry,  created  either  a  joint  ten- 
ancy, or  a  tenancy  in  common.  Upon  either 
construction,   the  appellant  is  not  entitled   to 

lat.  The  granteea  under  this  deed  took  aa 
joint  tenants. 

If  the  appellant  had  aougbt  his  remedy  in  a 
court  of  law,  there  can  be  no  question  that 
■uch  would  have  been  the  construction.  A. 
grant  to  two  or  more,  and  their  heirs,  without 
SS*]  any  'restrictive,  exclusive,  or  explanatory 
words,  constitutes  tbe  grantees  joint  tenants. 
S  Bl.  Comm.  179.  191,  IBS;  Watk.  on  Convey- 
86;  80  Law  Lib.  30. 

The  Mune  rule  of  construction  prevailed  In 
Ibtryland    until   the   year   1822;    when   a   law 


tenancy  unless  by  express  words. 

If  a  court  of  equity  would  in  ordinary  cases 
give  a  different  construction  to  this  deed,  it 
would  stiil  adhere  to  tbe  legal  construction  in 
a  case  of  dower.  Dower  is  a  mere  legal  right 
and  courts  of  equity,  in  assuming  a  concurrent 
jurisdiction,  professedly  a«t  upon  the  legal 
ID  Z/.  a). 


right  and  proceed  in  analogy  to  the  law.  1 
Story's  Equity,  686. 

But,  independently  of  this  distinction,  cnurt* 
of  equity  invariably  hold  legacies,  gifts,  grant*, 
e^c,  to  be  joint,  unless  from  the  nature  of 
the  contract,  or  from  the  words,  some  intention 
of  severance  appear*.  S  Vesey,  Jr.  930.  There 
are  no  words  of  severance  in  this  deed.  Nor 
is  there  anything  in  the  character  of  the  prop- 
erty from  which  an  Intention  may  be  deduced 
to  create  a  tenancy  in  common.  The  objeet  of 
the  purchase  Is  not  explained.  There  la  noth- 
ing m  the  deed  from  which  it  may  be  intended 
that  the  parties  meant  to  carry  on  the  furnace 
as  partners.  There  is  no  proof  out  of  the  deed 
that  they  were  partners,  either  before  or  after 
the  purchase,  or  that  the  furnace  was  put  Into 
operation  at  all.  The  court  cannot  infer  the 
fact,  from  the  mere  circumstance  that  the 
property  sold  consisted  In  part  of  a  fumaee. 
The  authorities  cited  by  the  appellant's  counsel 
have  no  application  to  this  case. 

2d.  If  the  deed  created  a  joint  tenancy,  then 
no  title  to  dower  attached  during  Its  continu- 
ance. Park  on  Dower,  IB;  11  Law  Lib.;  Wat- 
kins  on  Convey.  16;  20  Law  Lib.;  4  Kent's 
Comm.  37;  1  Roper,  Hub.  and  Wife,  392.  The 
seisin  of  the  husband  must  he  sold.  The  mere 
possibility  of  survivorship  absolutely  exclude! 
an  incipient  title  in  tbe  wife.  In  case  of  sur- 
vivorship the  survivor  claims  paramount  the 
widow's  title,  tie.,  by  the  original  conveyance. 
And  even  where  one  joint  tenant  aliens  his 
share,  his  wife  is  not  dowable;  although  the 
possibility  of  the  Burrivorship  of  the  other 
joint  tenant  is  destroyed  by  the  severanoe;  the 
seisin  of  the  husband  being  but  for  an  instant. 

3d,  The  joint  tenancy  in  this  case  was  [*34 
not  severed  by  the  mortgage  of  the  14th  lurch, 
1312.  The  Mayburrys  then  parted  with  tbell 
whole  legal  interest,  and  retamed  the  equity  of 
redemption  merely.  Of  this  they  were  joint 
tenants.  If  they  had  redeemed  tne  mortage, 
their  joint  legal  seisin  would  have  revived. 
They  would  have  been  in,  as  of  their  former 
estate.     If  either   had  di«l  before   redeeming 


And  if  he  had  afterwards  redeemed,  h* 

would  have  become  solely  seiMd  of  the  legal 

4th.  The  deed  of  the  Sth  of  March,  1S13.  from 
Thomas  to  Willoughb^  Mayburry,  passed  onlr 
the  equity  of  redemption  in  one  undivided  half. 
The  whole  equity  of  redemption,  therefore,  was 
vested  in  Willougbby  Maybnrry.  And  if  he 
had  redeemed,  he  would  have  bad  the  sole  le- 
gal seisin,  in  which,  undoubtedly,  dower  would 
have  attached.  But  be  did  not  redeem.  The 
mortgage  was  foraclosed  in  hi*  lifetime,  and 
his  equitable  estate  was  extinguished.  Upon 
this  equitable  estate  no  dower  attached.  For, 
though  by  the  Act  of  the  Maryland  Legisla- 
ture, passed  in  1818,  widows  are  dowable  of 
equitable  estates,  their  right  does  not  operate 
to  the  prejudice  of  any  claim,  for  tbe  Burcbaae 
mone^  of  the  lands,  or  other  lien  ok  tiw  aaUM 
In  this  case,  besides  the  mortga^  for  tbe  pur- 
chase money,  thera  were  other  liens,  which  ex- 
hausted the  whole  proceeds  of  aale,  anit  left  ft 
targe  deflciency. 

Aa  iKtwesn  mortgageor  and  mortgagee,  and 
tboM  daimina  imdfit  uia,  Una  iqxiawSa  \n \n 


SuPUMB  Conn  of  ihk  UifiTKD  State*. 


Tegftrded  u  the  «quiUble,  tbe  latter  m  the  legal 
owner  of  tb«  mortgaged  property;  and  ■■  to 
him,  DO  title  of  dower  c«ii  attach.  The  proTiio 
Id  the  mortgage  to  the  executors  of  Johnsoa 
that,  until  default,  the  grantors  should  hold 
the  land  and  receive  the  profits,  gave  them  do 
contlnuJDg  seisiu  in  fee,  but  constituted  them 
only  tenants  for  jean,  to  the  mortgagees.  Cook 
on  Mortgagee,  32e-327i  18  Law  Lib.  140,  141. 

eth.  If  the  deed  of  the  Sth  of  March,  1812, 
created  a  tenancj  in  common,  atill  the  appel- 
lant Is  not  entitled  to  dower,  because  the  seisin 
of  the  husbatid  was  an  instantaneous  transitory 
■eisin,  on  which  dower  does  not  attach.  Co. 
Utt.  81b;  Park  on  Dower,  20,  21;  4  Kent'* 
Comm.  S8;  Cro.  Car.  190;  1  Atk.  Rep.  442. 

The  Mme  doctrine  applies  when  tne  husband 
IB*]  takes  a  conveyance  *in  fee,  and  at  the 
■ame  time,  mortgages  the  land  back  to  tha 
grantor  to  aecure  the  purchase  moaej  in  whole 
or  In  part.    4  Kent's  Comm.  S9. 

This  application  of  the  doctrine  of  Instanta- 
ueou  aeuin  Is  sustained  by  all  the  American 
CMC*.    4  Maas.  Bep.  MS;  14  Mass.  Sep.  '" 


Rep.  SIS. 

Id  this  case,  although  there  U  an  interval  be- 
tween the  dates  of  the  two  deeds,  the  proof  is, 
they  were  both  delivered  at  the  same  time. 
They  were  simultaneous  acts.  Thej  both  took 
legal  effeet  from  the  14th  of  March,  1612,  and 
not  before.  The  deed  was  executed  and  ac- 
knowledged on  the  Sth  of  March,  and  retained 
by  Mr.  Ross,  ready  to  be  delivered  when  the 
mortgage  was  delivered.  Leaving  it  in  his 
hands,  did  not  amount  to  a  delivery.  That 
!■  a  qnection  of  intention,  to  be  collected  from 
all  the  circumstances.  2  Bam.  ft  Cress.  82;  1 
John*.  Cases,  114.  The  whole  transaction  shows 
that  the  executors  looked  to  the  mortgage  aa 
their  only  security  for  the  unpaid  part  of  the 


furchaae  money.  Besides,  the  inference  from 
he  evidence  is  that  by  agreement  of  the  par- 
ties, the  delivery  of  the  two  deeds  was  to  be 


ilmultaneoua.  This  eridenee  is  clearly  admii 
dble,  because  It  does  not  contradict,  but  tends 
to  eonflrm  and  establish  the  deed.  Goddard's 
case,  Z  Rep.  4b;  Stone  t.  Ball,  3  Ler.  S4Bi 
Hall  T.  Cuenove,  4  Baat,  477. 


Hr.  Jtutlee  BTLean  ddlTered  the  opinion  of 
the  court: 

This  is  a  aalt  in  chancery,  which  ia  brought 
before  this  court  by  an  appeal  from  the  decree 
of  the  Circuit  Court  of  Maryland. 

The  complainant  Is  the  widow  of  Willough- 
by  Mayburry,  and  claims  dower  from  John 
Brien,  who  purchased  an  estate  designated  the 
Catoetin  Furnace,  and  all  the  lands  annexed  or 
appropriated  to  it.  She  also  claims  rents  and 
profits  from  the  death  of  her  husband.  This 
estate  waa  oonveyed  by  Catharine  Johnson, 
BsJcer  Johnson,  and  William  Ross,  aa  esecu- 
tora  of  Baker  Johnaoa,  to  Wllloughby,  and 
Thomas  Maybnrry,  by  deed,  dated  the  Gtfa  of 
March,  1912;  and  they  executed  a  mortgage  on 
the  aame,  to  receive  the  principal  part  of  the 

Erehase  money.  The  Bth  March,  1B13,  ThomaR 
ybanj  conveyed  to  Willougbby  his  nndi- 
rU«d  moiety  ia  the  estate;  and  at  the  aamc 
"'7  ttma  Ue  srantM  «zMuted  a  noitnas  ou 
•0J 


the  estate,  to  secure  the  payment  of  the  par- 
chase  money. 

The  answer  admits  the  marriage  of  the  com- 
plainant, prior  to  the  execution  of  the  convey- 


Brien  having  deceased,  his  heirs  were  made 

The  i^ircuit  Court  dismissed  the  bill,  and  the 
counsel  for  the  defendants  ask  the  ajffirmance 
of  that  decree  on  two  grounds. 

1.  Because  the  estaU  vested  In  Willoughby 
and  Thomas  Mayburry  was  a  Joint  tenancy, 
and  not  subject  to  dower. 

£.  That  the  mortgage  was  executed  by  WQ- 


Willoughby,  and  that  dower  does  not  attach  to 
a  momentary  seisin. 

The  counsel  for  the  complainant  insist*  that 
the  deed  of  the  executors  ol  Jc^nson  to  tiM 
Maybun^,  created  a  tenancy  In  common,  aad 
not  a  joint  tenancy. 

It  ts  admitted  that  the  terms  of  this  deod  In- 
port  a  joint  tenancy;  but  it  is  Insisted  that  the 
nature  of  the  property,  and  the  eircumatancea 
of  the  psLTties,  show  a  tenancy  In  eommon. 
That  real  estate  conveyed  for  partnership  pur- 
poses constitutes  an  estate  In  common;  and 
that  the  conveyance  of  tbia  furnace,  and  the 
land  incident  to  it,  was  for  manufacturing  pur- 
poses, and  comes  within  this  definition.  No 
evidence  being  given  on  the  subject,  the  counsel 
relies  upon  the  above  considerations,  aa  Axing 
the  character  of  the  estate. 

In  the  ease  of  Lake  v.  Craddock  (3  P.  Wmt. 
169),  the  court  held  that  survivorship  did  not 
take  place  where  several  individuals  had  pur- 
chased an  estate,  which  was  necessary  to  ths 
accomplishment  of  an  enterprise  in  which  they 
were  engaged.  That  the  payment  of  the  mon- 
ey created  a  trust  for  the  parties  advancing  it, 
and  that  as  the  undertaking  was  upon  the  hai- 
ard  of  profit  or  loss,  it  was  in  the  nature  ef 
merchandising  when  the  jus  aeerescendi  is  never 
allowed.  And  in  the  case  of  Cole's  administra- 
trix V.  Coles,  16  Johns.  Rep.  1G9,  it  was  de- 
cided that  when  real  estate  is  held  by  partners, 
for  the  purposes  of  the  partnership,  they  hold  it 
as  tenants  in  common;  and  that  on  a  sale  of 
the  land,  one  of  the  partner*  receiving  the  con- 
sideration 'money  was  liable  to  the  ac-  [*SI 
tion  of  the  other  for  his  moiety.  Thornton  v. 
Diion,  S  Brown's  Ch.  Rep.  199;  Balmain  *. 
Shore,  ff  Vea.  Jun.  500. 

By  a  sUtnte  of  Maryland,  in  1B22  (eh.  2n), 
joint  tenancy  is  abolished;  and  it  is  contended 
that  this  being  the  settled  policy  of  the  Stale, 
the  courts  should  give  a  liberal  construction  te 
conveyances  prior  to  that  time,  to  anard 
against  the  Inoonvenlence  and  hardship,  u  not 
iniiutice,  of  that  tenancy. 

Whether  this  estate  was  purchaaed  by  ths 
Mayburrys  for  the  purpose  of  ro«nufacturiif 


dangerous  for  the  court,  without  i 
^ve  a  construction  to  this  deed  different  f 
its  legal  import.  We  must  consider  the  vnf 
erty  as  conveyed  In  Joint  tenancy;  wtd  ths 
question  arises,  whether  dower  may  ha  rlaiaisil 
in  such  an  estate. 

Uo'xu  ilk  a.  \«cil  liffit.  and  whethar  it  b* 
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claimed  br  "'^  *t  Utr,  or  is  equltj,  tha  prin- 
ciple is  ue  Mme. 

On  A  Joint  tenancy,  at  cammoa  kw,  dower 
dow  not  atUeh.  Coke  on  Litt.  lib.  1,  oh.  6, 
•ec  4S.  "It  ii  to  be  understood  that  tlie  wife 
eball  not  be  endowed  of  lands  or  tenements 
which  her  husband  faoldeth  j  '  ' 
other  at  the  time  of  his  deaths 
of  this  di<erflitf  Is,  for  that  the  Joint  tenant, 
which  BurrlTeth,  claimeth  the  land  bj  the  fe- 
offment and  hj  surrivonhip,  which  is  abore 
the  title  of  dower,  and  may  plead  the  feoffment 
made  to  himself,  without  naming  of  his  ixan- 
paulon  that  died." 

In  3  Kent's  Com.  37,  It  U  laid  down  that  the 
husband  must  hare  had  seisin  of  the  land 
■everaltv  at  tome  time  durittg  the  marriage,  to 
entitle  the  wife  to  dower.    No  title  to  dower 
ftttaches   on   a   joint   seisin.     The   mere   poasi- 


I    Roll.  Abr.   676;    Fitzh.  N.  B.    U7;   Park 
Dower,  37;  3  Preston's  Abstracts,  367. 

If  the  husband,  being  a  joint  tenant,  vmnj 
hie  interest  to  another,  and  thus  at  onee  de- 
■troy  the  rlKht  of  snrviTorahip,  and  deprive 
himself  of  the  property,  his  wife  will  not 
be  entitled  to  dower.  Burton  on  Beal  Property, 
63 ;  Co.  Litt.  31  b. 

But  it  is  Insisted  that  the  rule  which  denies 
dower  in  an  estate  of  joint  tenancy,  applies 
only  in  behalf  of  the  survivor;  and  that, 
38*]  *if  in  this  case  the  deed  created  a  joint 
estate,  the  plaintiff  may  claim,  after  the  deed 
of  release  to  her  husband. 

At  the  time  the  deed  to  the  Maybnrrys  for 
this  property  was  executed  by  the  exeeutore,  a 
mortgage  on  the  property  was  given  by  the 
Hayburrys,  to  secure  the  payment  of  a  large 
part  of  the  purchase  money. 

The  deed  bears  a  date  prior  to  that  of  the 
mortgage;  but  the  proof  is  clear  that  both  in- 
^niments  were  delivered,  and  consequently 
took  effect  at  the  same  instant  of  time.    The 


oughby  Mayburfy,  and  the  mortgage  from 
Thomas  to  him,  were  delivered  at  &e  same 
time. 


has  been  only  a  momentary  seisin  in  the  hua- 

Sd.  Whether,  in  Maryland,  dower  may  be 
claimed  in  an  eqaltr  of  redemption. 

By  the  common  law,  dower  does  not  attach 
to  an  equity  of  redemption.  The  fee  is  vested 
In  tlta  mortngee,  and  the  wife  is  not  dovrable 
of  an  equitable  aeisin.  Dixon  v.  Saville,  Bro. 
Ch.  Ca.  32«;  Co.  Litt.  8  b;  Stelle  t.  Carroll,  IS 
Peters,  20S. 

This  rule  haa  been  changed  in  Maryland  by 
the  tnth  section  of  the  Act  of  ISIS  (ch.  193), 
which  gives  dower  in  an  equitable  title  under 
certain  reatrietlons ;  and  In  many  of  the  States 
a  difTerent  rule  obtains  by  statutory  provision, 
or  by  A  judicial  modification  of  the  common 
law.  As  the  right  of  the  complainant  depends 
OB  eoureyancea  prior  to  1SI8,  the  above  statute 
ean  have  no  effect  upon  it. 

As  before  stated,  the  mortgage  was  delivered 
If  Willoughby  Maybnrry  at  the  same  instant 
be  reeelyed  tM  deed  frcn  Thomas;  and  the 
to  Ih  «d. 


In  his  Commentaries,  Chanoellor  Kent  saya, 
Vol.  IV,  88,  39,  that  "a  transitory  seisin  for 
an  instant,  when  the  same  act  that  gives  the  ee- 
tate  to  the  husband  conveys  It  out  of  him,  as 
in  the  case  of  the  connsee  of  a  fine,  is  not 
suffleient  to  give  the  wife  dower;  the  same 
doctrine  appHea  when  the  husband  takes  a  con- 
veyance In  fee,  and  at  the  same  time  mortgages 
the  land  back  to  the  grantor,  *or  to  a  [*St 
third  person,  to  secure  the  purchase  money,  in 
whole  or  In  part,  dower  cannot  be  claimed  as 
against  rights  under  tliat  mortgage;  the  hus- 
band is  not  deemed  sufBciently  or  beneflelally 
seized  by  an  instantaneous  passage  of  the  fee, 
in  and  out  of  him,  to  entitle  his  wife  to  dower 
as  MAinst  the  mortgagee." 

Of  a  seisin  for  an  instant,  a  woman  shall  not 
be  endowed.    1  Co.  Litt.  eh.  5,  sec.  36. 

This  is  the  well  established  doctrine  en  the 
subject.  Halbrook  t.  Finney,  4  Mass.  Bep. 
066;  Clark  V.  Hunroe,  14  Mass.  Rep.  352; 
Stow  T.  Tift,  IS  Johns.  Rep.  466. 

The  plaintiff  tnsista  that  the  principle  wfaleh 
exclud^  dower,  in  a  ease  of  a  momentary  seis- 
in, appliea  only  where  the  grantor  acts  in  car- 
rying out  a  naked  trust.  This  position  is  not 
sustained  by  the  authorities. 

In  the  ease  of  hTCatiley  et  at.  r,  Qrimes  et 
nx.  Z  Oill  A  Johns.  Rep.  324,  the  eourt  si^: 
"Perhaps  there  is  no  general  rule,  In  strictness, 
that  in  casea  of  Instantaneous  seisin,  the  widow 
shall  or  shall  not  be  entitled  to  dower."  And 
they  say:  "Where  a  man  has  the  seisin  of  an 
estate  beneficially  for  his  own  use,  the  widow 
shall  be  endowed." 

What  may  be  a  beneficiel  seisin  in  the  hns- 
band,  so  as  to  entitle  his  widow  to  dower,  may 
be  a  matter  of  controversy,  and  must  Iwt  to 
some  uncertainty.  But,  in  the  language  of 
Chancellor  Kent,  where  a  mortgage  is  given  by 
the  grantee,  at  the  same  time  the  conveyance  of 
the  land  is  executed  to  him,  there  is  no  soeh 
beneficial  seisin  In  him  as  to  give  a  right  to 

The  fncnmbrencea  in  this  caae  exceed.  It  is 
believed,  the  value  of  the  estate;  and  this  be- 
ing the  ease,  the  grantees  oould  ia  n 
said  to  be  benel!cia]1y  seiced,  so  a 
the  claim  of  the  complainant. 

Upon  the  whole,  the  decree  of  the  Circuit 
Court  is  afBrmed. 

This    cause    came    on    to    be    heard    on    the 


I  to  sustain 


transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel;  on  eonsider- 
ation  whereof,  it  Is  ordered  and  decreed  by  this 
court  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  her^ 
affirmed  with  costs. 


THE  CARGO  OF  THE  eOHOOMER  NORTH 
CAROLINA,  Oliver  O'Hara,  Agent  ete..  Li- 
belant 


s  own  or  prinohial'a 

'-■^»8N.« 


Sdpbkiu  Coun  or  the  Ukitcd  States. 


TtM  Mbooner  North  CirollDi,  bonod  from  App>- 
iBebleola  to  Chsrleatoo,  witb  ■  eargo  of  cotton, 
part  on  aecoaot  of  the  conilgnee*.  aod  part  the 
properU  of  the  ahEpper,  ittuck  on  a  reef  ahout 
nlDetr-flTe  mllea  from  Ker  Weit;  aod  the  next 
nwrninc  one  bondred  and  ten  balea  of  cotton  wm 
lakon  trom  hsT  br  the  wrecking  sdiooner  H;der 
AIlj,  when  die  Boated :  and  tht  wtLcd  wltb  tbe 
Hrair  AllT  to  Indltm  Ktj,  and  arrived  tben  tbe 
■Bme  eTCDiDs.  Tbe  Brder  Ally  was  one  of  tboae 
wrecklni  acboonera  In  tbeprotlta  of  wblcb  H 
man  wm  a  partldpatot.  He  became  tbe  cods 
•t  tbe  Hortn  CarollDi;  and  aalvige  beLog  cli 
br  the  mssler  ol  the  HTder  ADj,  a  refcreoce 
made  bf  tbe  muter  of  tbe  North  Carallnu.  Bm 


1  the  t 


(fcl'e  eipenten. 
.[  th^  cotton  sent  i 
cwded.  by  n  libel  1i 


b!B  I 


■ale"  or  the 


tbe  ^pertor  Court  of  the  United  Estates  of  Monroe 
Coanl;.  In  Florida,  all^glog  thp  (aclii :  and  bj 

cess  lasoed  by  the  cou-"    ■■■ .-.—  -• 

cotton  of  (he  North  CsroEiiiB  nrerr  mmruni  !□ 
handi  of  HouaemsD.  Tbe  court  dfcreed  that 
libelant  should  recoTer  the  serentT-tii'c  l>aiei 
cotton:  and  HouscmaD  appealed  to  the  Tour 
Appeals.  Id  (hat  court  a  aurplenentn'  libel 
nrod  br  tbe  appellee,  claiming  dnmszes  Far 
taking  and  the  delen" '  — •■—  ■  -■ ' 


ihlch  bad  gone  Into  the  passes 

The  Court  of  Appeals  guTe  t 

tbe  appellee,  for  tbe  Talne  ol 

wentj-iwo  balea.     The  Supremi 


one  hnndred  and   twen 
Court  aOInned   the  de 

balea.  and  set  salde  that  pare  or  lae  aecree  wnicn 
allowed  the  talue  of  tbe  flftT  bales:  li>aTlng  the 
coaslgnees  or  owners  of  tbe  llttT  bales  to  proceed 
Id  the  Superior  Court  of  East  Florida  b*  a  new 
libel  for  the  recoverr  of  the  same,  or  tbe  ralue 
tbereof. 

There  arc  many  cases  In  which  tbe  contract  of 
tbe  captain.  In  relation  to  tbe  smount  ot  salvaee 

to  bs  paia  to  tbe  salvors, „ 

the  Dueetlon  to  arbitrators,  would  bind 
Id  tunes  of  dlaaster.  It  Is  always  big  dui.v  lo  ei«r 
dae  his  beat  Judgment,  and  to  use  his  best  eiertloni 
tor  tbe  beneflt  of  both  the  vessel  and  cargo :  anij 
when,  from  his  gltustlon,  he  la  unable   ' 

them  or   their  agent,  without     -    

Injurlons  de!ny.  It  la  In  bis  powi 

a  question  of  salvage,  and  he  Is 

cases  to  wait  lor  the  declelon  oi  ■  court  oi   au- 

mlralty. 

So.  too.  wbeo  the  salvage  service  bai  Dot  been 
Important,  and  the  compensation  demanded  is  a 
■mall  one,  It  may  often  be  tbe  Interest  ot  tbe  own- 
41*1  sfa.  that  the  amount  •should  be  settled  at 
aniw  )n  tbe  captain ;  and  tbe  vessel  proceed  on  her 
..  _i.i.„„,  -..i.r —  „..,n  a  day  for  the  par- 
But  Id  all  such  casea. 
■In  are  rstiaed  bi  tbe 
carefully  watched  and 

.__  .  1  bis  contracts  will  not 

be  regarded  aa  binding  on  tbe  parties  concerned, 
nnlen  tbey  appear  to  have  been  bona  flde  -.  and 
sDcb  ■■  (  discreet  owner,  placed  In 


I   iDconvenleDt  i 
t  bonnd  In  a 


, Ing 

owners,  ble  condui 
■crntlnlied  by  tbe  com 


. .  _  _  .robabV  bare  i 
unt   by   agreemcDt.   tbose 
t  ibow  that  the  salvage  i 
i  Jnst.    "  ■- ' —  ■'  -- 


It  he  m 


._ „_j  claim   tbe  beneflt  of  the  award   mnsi 

■bow  thai  the  proeeedlDgi  were  fair,  and  the  reter- 
•ea  worthy  of  the  trust. 

Tbe  esse  I*  within  tbe  Jnrlsdlctlon  of  a  eonrt  of 
•Aniralty.  It  Is  a  question  of  aalvage  ot  a  vessel 
wblcb  bad  becD  atranded  on  a  reef  In  the  ocean. 
Tbe  points  In  eontroreray  are  whether  salvage  Is 
Ave;  aad  If  due,  bow  mucbT  Tbe  idinlialty  la  the 
only  coDTt  Id  wblen  sneb  qontlons  can  be  tried. 

It  li  welt  settled  In  admiralty  proceedings  that 
the  agent  ol  absent  owners  may  libel  either  In  his 
own  name,  a*  agent  or  In  tbe  name  of  bis  prlool- 
pals.  aa  be  thinks  beat.  That  a  nawr  of  attornev 
^ven  subsequeDt  to  the  libel  Is 


,_  ,_ t  ratlfli 

t  be  bad  before  done  In  their  b- ' 

and  thai  tbe  consignees  of  ■  esrgo  have  a  sut 
Interest  In  the  cargo  that  tbey  may  proceed  I 
■dmlraltj  tor  tbe  rteovery  not  odIt  ot  tbeli 
•  S4 


property,  but  for  that  part  of  tt  wblcb  may  b*  torn- 

An  amendment  In  a  ease  In  the  admiralty,  beCora 
tbe  Court  ot  Appeola,  cannotljitroduce^a "" 


ON  appeal    from   tbe  Court  of  Appe*la  of 
Florida. 
Thia  caie  waa  argued  by  Mr.  Coza  for  the  ap- 
pellant  and  bj  Mr.  Downing  for  the  ownera  of 
the  achooner  and  cargo.     'Ibe  facta  are  fully 
stated  in  the  opinioD  of  the  court 

Mr.  Chief  Jaatiee  Taney  deliveTtd  the  vpbt- 
ion  of  the  court: 

This  case  arise*  upon  a  proceeding  In  ad- 
miralty, originally  inatituted  in  the  Superior 
Court  of  Monroe  County,  in  the  Southern  Dia- 
trict  of  Florida,  and  afterwards  carried  to  th« 
Court  of  Appeals  for  that  territory.  It  fa 
brought  here  by  appenl  from  the  decfeion  of 
the  last -mentioned  court. 

Several  questions  have  been  raised  in  the  Ar> 
(^ment  upon  the  form  and  manner  of  proceed- 
ing in  the  territorial  courts,  as  well  as  upon 
the  merits  of  the  controversy ;  and  it  becomea 
neceasary  to  state  fully  the  facts  in  the  record, 
in  order  to  show  the  points  in  dispute,  and  the 
principles  on  which  they  are  decided. 

The  schooner  North  Carolina,  George  M'ln- 
tyre,  master,  sailed  'from  Appalachicof^  ["41 
about  the  Bth  of  March,  1S33,  laden  with  cot- 
ton, and  bound  for  Charleston,  in  South  Caro- 
lina. The  cargo  was  shipped  by  William  G. 
Porter,  of  Appalachicola.  and  consigned  to  J. 
&  C.  Lawton,  of  Charleston,  part  of  it  being 
shipped  on  account  of  the  consignees,  and  part 
on  account  of  Porter,  with  directions  from  nim 
to  sell  hi«  portion  as  soon  as  the  oonsigneM 
thought  it  for  his  interest,  and  to  credit  the 
proceeds  in  his  account. 

Upon  the  night  of  tbe  14th  of  March,  being 
five  days  out,  the  vessel  struck  upon  the  Pieklea 
Reef,  which  is  about  ninety-five  milei  from  Key 
She  was  discovered  on  the  next  room- 
ing by  the  wrecking  schooner  Hyder  Ally, 
Joshua  B.  Smith,  master,  who  took  from  her 
deck  one  hundred  and  ten  balea  of  cotton; 
when  she  floated:  and  both  vessels  aailed  for 
the  Indian  Key,  where  tbey  arrived  the  same 
The  North  Carolina  had  grounded 
about  twelve  o'clock  at  night,  and  was  got  off 
at  four  o'clock  in  the  afternoon  of  the  follow- 
ing day,  Ehe  sustained  very  little  injury;  not 
enough  to  have  prevented  her  from  proMedIng 
immediately  on  her  voyage.  The  weather  was 
moderate  while  she  was  on  the  reef,  and  tha 
Hyder  Ally  ran   no   risk,  and  encountered   no 


ssi  sting    her.   beyond    tbe    i 

„  off  the  portion  of  her  deck 

above  mentioned,  and  carrying  It  to  the  Indian 
Key.  It  is  sUted.  however,  that  the  Pieklea 
Reef  is  con.^iidered  a  dangerous  one;  that  It 
came  on  to  blow  fresh  about  two  hours  after 
the  North  Carolina  was  relieved;  and  that  ihe 
would  probably  have  been  lost  if  she  had  re- 
mained on  the  reef  the  ensuine  nisbt. 

The  Indian  Key,  la  a  small  island  of  a  few 
:res  of  land ;  and  is  about  ten  or  twelve  honra 
sail  from  Key  West,  where  there  is  a  port  o( 
entry,  and  a  court  of  the  United  States  having 
admiralty  jurist! ictlon.  It  appears,  by  the  tes- 
timony, that  Houseman,  the  appellant,  waa  tb* 
Pet«n  IS. 


laii 
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onlf  man  kt  th«  Indian  Kef  who  could  hAV( 
advanced  montj  to  U'lntyra  tn  paji  the  ul- 
lage. He  had  a  warehouse  there,  and  owned  a 
schooner  nhich  waa  emploved  in  tbe  wrecking 
■        eBselof-  ■     ■     ■■ 


buaineoa;  and  thii  vi 


if  Eouieman't, 


I  sloop  commanded  by 
a  man  by'the  name  of  Packer;  that  if  to  oay, 
these  three  Teasels  sliared  equallj  in  the  caina 
made  tv  either  nl  them.  Houeeman  was  there- 
4S*]  fore  entitled  to  a  proportion  *of  wbat- 
erer  eould  be  obtained  tor  salvage  from  the 
North  Carolina,  and  bad  a  direct  interest  in 
making  it  as  large  as  be  could.  It  does  not  ap- 
pear that  he  was  engaged  in  any  other  business 
except  that  of  wrecking  on  the  Florida  coast. 

Nottrilbstanding  this  interest  of  Houseman, 
Ite  was  appointed  bj  M'lntyre,  consignee  of  his 
Teasel  and  cargo,  as  soon  as  he  arrived  at  tbe 
Indian  Key;  and  be  charged  and  received  com- 
mission to  the  amount  of  one  hundred  and 
Bftj-six  dollars  and  forty-five  cents  for  bis  ser- 
Tices  in  arranging  the  question  of  salvage,  on 
behalf  of  the  owners.  The  evidence  does 
not  show  whether  M'Intyre  was  apprised  of 
Houseman's  connection  with  the  salvors;  and 
in  BO  far  as  this  case  is  concerned  it  is  not  uec- 
eosary  to  inquire  whether  he  was  or  was  not 
aware  of  Houseman's  interest.  M'lnty re's  con- 
duct lends  strongly  to  the  conctusiou  that  he 
waa  not  deceived,  and  that  he  knowingly  be- 
trayed the  interest  of  the  owners.  But  he  is 
no  party  to  this  dispute.  Tbe  question  is  be- 
tween tbe  owners  and  Houseman;  and  certain- 
ly his  Maim  would  not  be  strengthened  by 
showing  that  he  concealed  his  interest  from 
M'Intyre,  and  obtained  bis  confidence  by  lead- 
ing him  t^  believe  that  be  bad  no  interest  in 
the  question  of  salvn^e. 

However  this  may  be,  M'Intyre  was  induced 
■     refer  the  matter  to 


I   of  t 


J  tbe  D 


e  of 


Otin  and  Jobnson,  who  urc  described 
Surrey  held  on  the  North  Carolina  as  ship- 
masters. But  we  have  no  account  of  tbe  char- 
acters or  standing  of  these  men.  nor  of  the  na- 
ture of  their  business  and  pursuits  at  the  Indian 
Key;  nor  have  we  anvtbing  in  the  record  to 
■how  how  far  their  judgment  and  impartiality 
aould  be  relied  upon  in  the  matter  referred. 

The  referees  thus  chosen  awarded  tbirty-live 
per  cent,  on  the  vessel  and  cargo;  and  there- 
upon the  cotton  broiigiit  by  the  Hjder  Ally,  to- 
gether with  so  much  in  addition  from  the  Korth 
Carolina,  aa  made  up  the  number  of  one  hun- 
dred and  twenty-two  bales,  were  immediately 
landed  and  pnt  into  the  warehouse  of  Hoiue- 
man  in  payment  of  the  salvage  on  the  cargo, 
and  Id'tntyre  gave  Smith  one  hundred  dollars 
In  cash,  and  a  draft  on  his  consignees  for  six 
hundred  dollars  in  payment  of  the  salvage  on 
the  vessel ;  and  it  Is  said  In  the  testimony,  that 
Houseman  gaTS  Smith  the  money  for  tbe  draft. 
As  soon  as  the  affair  of  the  salvage  was  settled, 
if]  'M'Intyre  proceeded  with  the  North 
Carolina  on  the  voya^  to  Charleston. 

Upon  bis  arrival  there,  however,  it  would 
•eem  that  his  eonsi|;ners  were  not  aatinlied  with 
what  he  had  donpi  and  on  the  ISth  of  May  fol 
lowin;^.  Oliver  O'Hara.  the  present  appellee,  as 
i^nt  for  J.  t  C.  Lawton.  the  consignees  of  the 
veurl,  Tiled  hi"  liliel  on  the  admiralty  side  of 
tli:^  Superior  Court  for  tbe  Southern  Judicial 
10  L.  ed. 


District  of  Florida,  stating,  generally,  that  a 
part  of  the  ootton  composing  the  cargo  of  tho 
Morth  Carolina  had  been  taken  from  her  while 
lying  on  the  Florida  reef  by  tbe  wrecliing 
schooner  Hjder  Ally,  Joshua  B.  Smith,  masteri 
which,  together  with  the  North  Carolina,  was 
carried  into  the  harbor  of  Indian  Key,  where  a 
large  portion  of  tbe  said  cotton  was  still  kept, 
and  illegally  detained  from  the  libelant;  and  ne 
prayed  process  against  the  cotton  in  order  that 
it  might  be  delivered  to  him.  We  do  not  pro- 
fess to  give  the  words  of  the  libel,  and  state  ita 
substance  in  order  to  show  that  it  waa  alto- 
gether a  proceeding  in  rem,  it  did  not  allege 
tbat  any  particular  person  was  in  possession  of 
the  cotton  or  claimed  it,  but  merely  tbat  it  was 
unlawfully  detained. 

Process  was  isaued  accordingly,  and  seventy- 
two  bales  of  cotton  attached  under  it.  House- 
man appeared  as  claimant,  and  upon  bis  appli- 
cation, it  was  delivered  to  him  upon  stipu- 
lation, being  valued  by  agreement  of  parties  at 
the  sum  of  l2,3Tfl,  and  the  security  entered  for 
tbat  sum. 

It  is  not  necessary  to  state  at  lar^  the 
further  proceedings  which  took  place  in  tbe 
Superior  Court,  nor  the  amendments  and  al- 
terations which  were  afterwards  made  by  both 
parties  in  the  Territorial  Court  of  Appeals. 
The  pleadings  and  proceedings  are  imperfect 
and  irregular  in  both  courts.  The  particular 
defects  which  have  been  supposed  to  be  mate- 
rial will  hereafter  be  noticed.  The  Superior 
Court  of  the  Territory,  upon  the  final  hearing, 
decreed  restitution  of  tbe  seventy-two  bales  above 
mentioned;  and  Houseman  appealed  from  this 
decree  to  tbe  Court  of  Appeals  of  the  Territory, 
where  new   pleadings  were  filed  on  both  sides. 


and  charged  that  it  was  forcibly  and  wrong- 
fully taken,  and  claimed  damages  for  the  ma- 
rine torL  The  Court  of  Appeals  sustained  his 
claim  (or  the  'whole  amount  of  the  cot-  [**5 
ton.  with  interest  and  costs;  increasing  in  its 
decree  the  valuation  of  the  seventy-two  bales 
beyond  the  sum  for  which  the  stipulatloQ  was 
taken  in  the  Superior  Court,  and  from  this  de- 
cree Houseman  nas  appealed  to  this  court. 
Three  questions  have  been  raised  in  the  argu- 

1.  Was  the  transaction  in  relation  to  the  sal- 
vage an  honest  and  fair  one,  and  are  the  acta 
of  the  captain  of  the  North  Carolina  binding 
upon  the  owners  ot  tbe  vessel  and  cargol 

2.  Was  the  matter  in  oontroversy  within  the 
jurisdiction  of  the  Court  of  Admiralty! 

3.  Assuming  those  two  points  to  be  in  favor 
of  the  libelants.  Is  there  anything  in  the  form 
of  the  proceedings  and  pleadings  which  will 
bar  him  of  his  r^bt  to  reeoverT 

Upon  the  first  question,  we  have  no  doubt 
that  there  may  be  cases  In  which  the  contract 
of  the  captain  in  relation  to  the  amount  of 
salvage  to  be  paid  to  the  salvors;  «t  his  agree- 
ment to  refer  the  question  to  arbitrators,  would 
bind  the  owners.  In  times  of  disaster  It  Is  al- 
ways his  duty  to  exercise  his  best  judgment, 
and  to  use  his  bext  exertions  for  tbe  benefit  of 
the  owners  of  both  vessel  and  cargo;  and  when, 
from  his  situation,  he  is  unable  to  consult 
them  or  their  agent,  without  an  incon\cnirnt 
053 
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mnd  tnjDrioui  Mm,^,  It  !■  In  Ui  pmrer  to  eom- 
promite  %  quertioii  of  ulvage,  uid  h«  is  not 
bcnud  In  aA  man  to  wait  for  the  deciilon  of 
%  oourt  of  admlntltf. 

So,  too,  whan  tba  aalvage  aervioe  haa  not 
been  inportAnti  knd  tbe  oompenaatfoti  demBnd- 
sd  is  ft  Bmall  ono.  It  nut;  often  b«  tha  ittterait 
lA  tfaa  ownen  that  tha  aniotint  abonld  ba  wt- 
tlad  at  OBoa  bj  the  captain,  and  the  Tewel 
proceed  on  her  Tojage,  without  waiting  eren 
a  day  for  the  purpoM  of  ooniulting  then.  But 
In  Ml  (uob  caeee,  unlet*  the  acta  of  the  cap- 
tain are  ratified  by  the  ownen,  hia  eondoet 
will  be  carefully  watched  and  aerntiniMd  bf 
tbe  court,  and  hie  oontracta  will  not  be  re- 
garded aa  binding  upon  the  parties  eonccmed, 
unleu  they  appear  to  have  been  bona  fide,  and 
■uoh  aa  a  diaereet  oinier  placed  In  tha  like 
circnmataneea  would  probably  have  made.  If 
he  aettlea  tbe  amount  bj  agreement,  thoae  who 
claim  under  it  must  ahow  that  the  aalvage  al- 
lowed wta  rcuonable  and  juat.  It  he  refers 
it  to  arbltratora,  thoae  who  claim  the  benefit 
of  the  award  muat  show  that  the  proceedinga 
wera  fair,  and  the  referees  worth;  of  the  trust. 
4fl*]  *But  In  this  case  the  oonduct  of  tha 
captain  ia  without  excuae.  Tbe  salvage  de- 
manded waa  exorbitant  The  danger  of  tba 
North  Carolina  was  by  no  meana  imminent 
when  she  was  diacovered  by  the  H^der  Ally; 
nor  did  tbe  latter  incur  any  hazard  in  going  to 
her  relief,  Tha  weather  waa  moderate,  and 
ahe  floated  in  a  few  boura,  aa  aoon  as  one  hun- 
di«d  and  ten  balsa  of  cotton  were  taken  from 
her.  She  had  sustained  but  Terjr  little  Injury, 
and  waa  found  to  be  in  a  condition  to  proceed 
with  aafety  on  her  Toyage  without  any  repairs. 
And  if  the  one  hundred  and  ten  bales,  iuetead 
of  being  delivered  to  the  wrecking  aehooner, 
had  been  thrown  overboard,  the  North  Carolina 
would  have  floated,  and  might  have  proceeded 


execution,  the  owners  of  the  cargo  loee  one 
hundred  and  twenty-two  bales,  instead  of  ana 
hundred  and  ten.  The  vessel  ia  alao  charged 
with  aeven  hundred  dollars;  and  the  eommla- 
elona  and  expenses  paid  to  Houseman,  amount 
to  nearly  two  hundred  more ;  ao  that  according 
to  thia  arrangement  at  Indian  Key,  the  owners 
would  actually  lose  between  twelve  and  thir- 
teen hundred  dollart,  by  the  interference  of 
the  Hyder  Ally;  and  they  would  have  aaved 
that  much  rnont^,  if  their  veasel  had  been  let 
alone,  and  had  been  compelled  to  relieve  her- 
lelf  from  the  reef,  by  throwing  the  one  hun- 
dred and  ten  bales  into  the  ocean. 
Where  a  demand  so  unreasonable  waa  made 

ri  the  captain  of  tha  North  Carolina,  it  waa 
duly  to  nava  proceaded  to  a  port  of  entry, 
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I    or   eonaigneea   of    the    vessel 
~    ~  nad,  u  order  that  they  mif 
ni^  of  atteudine  to  their  o 


what  had  happanad,  m  order  that  they  might 
tiave  an  oppornui^  of  atteudine  to  their  own 
iaterBsta.    He  ooulo.  In  a  very  few  daya,  have 


oommuDlcated  from  Key  West,  with  either 
Charleston  or  Appalachicola;  and  no  reaaon 
whatever  ia  assif^ed  for  thia  hurried  and  ex- 
traordinary settlement  at  the  Indian  Key. 
ne  fact  that  the  settlement  was  made  at  aucb 
a  place,  under  such  cireumatancea.  without 
proceeding  to  Key  West,  or  eome  other  port 
of  entry,  aitd  witnottt  oommunioating  with  the 
•ft* 


parMins  Interested,  would  of  Itadf  hava  been 

a  badge  of  fraud;  and  if  the  amount  allowed 
to  tbe  aalvon,  had  been  far  leaa.  It  would  Tet 
have  required  dear  and  aatiafaetory  proof  that 
*it  waa  reaaonable  and  moderate,  and  (or  [*4T 
tbe  intoreata  of  the  ownen,  befora  it  waaU  b« 
Hnetloned  in  a  court  of  admiralty. 

But  the  tranaactiona  at  tbe  Indfao  En  wan 
nidently  In  bad  faith.  In  tha  int  place, 
Houaanan,  the  present  claimant  of  tba  eotton, 
baeomes  tha  conalgnee  of  tha  veatel  and  caigo, 
and  takes  upon  himself  to  represent  tha  bi- 
tarests  of  tha  owners,  when  he  himself  ia  a 

Cirtner  with  the  aalvora,  and  haa  a  direct  in- 
reat  in  pushing  the  aalraga  to  tht  hi^Mt 
poaaible  amount    And  then,  aa  It  to  give  the 

apearance  of  fairness  to  tbe  tranaactlon  on 
I  part,  and  aa  if  conscious  that  it  would  need 
all  the  support  that  wonld  be  given  to  it,  b« 
endeavors  to  account  for  tw.b-rTJg  the  aettU- 
ment  at  Indian  Key  by  ahowing  that  be  aad 
Smith,  the  master  of  uia  Hyder  Ally,  both  ad- 
vised H'Intyre  to  go  to  Kty  West,  and  tbat 
he  positively  refused;  and  so  sensible  are  tba 
partiaa  eoucemed  of  the  luspiciona  which  aueb 
a  tettlonent  made  at  such  a  place  would  bring 
upon  them,  that  a  certificate  la  taken  frcn 
hrlntyre,  declaring  that  be  had  submitted  to 
tbe  arbitration  of  hia  own  free  will,  and  waa 
MtJsflad  with  the  award.  Now,  if  any  good 
raaaoB  had  been  assigned  to  the  salvors  by 
Minora  for  Ms  refusal  to  go  elsewhere  to 
aettle  the  aalvaga,  tho  oourt  might  give  saaa 
weight  to  their  advice  and  his  refusal.  But 
how  does  his  refusal,  without  any  aufficiemt 
reaaon  strengthen  the  cause  of  the  claimant 
U'Intyre,  hlmseU,  Is  atrongly  imptieatad  ia 
thia  tranaaction ;  and  bis  acta  and  oeclaratlona 
cannot  he  received  to  prove  the  innocence  of 
thoae  with  whom  he  waa  asaociated.  This  ad- 
vice and  tbia  refuaal  to  follow  It,  without  any 
apparent  reason,  on  the  part  of  M'lntyre,  to- 
gether with  tbe  certificate  given  to  Smith,  look 
very  much  like  contrivances  to  give  tbe  color  ol 
fairness  and  frank  dealing  to  a  tranaaction, 
which,  in  truth,  was  one  of  an  opposite  ebarao- 
tor.  The  mode  of  settlement,  alao,  is  ezeaed- 
ingly  auspicious.  M'ln^re  exercises  no  judg- 
ment upini  the  value  of  the  salvage  service 
but  It  is  referred.  Yet,  he  doe*  not  appear  to 
have  known  anything  about  tbe  referees,  nor 
have  we  any  account  of  their  characters,  or 
of  tbeir  fitness  for  such  a  trust.  They  are 
called  ehipmasters.  In  the  survey  held  on  tha 
North  Carolina;  but  we  do  not  learn  from  tha 
testimony  what  kind  of  veaaela  they  command- 
ed, nor  what  was  their  business  at  that  Una 
at  Indian   Key. 

If  M'lntyre  meant  to  deal  juatly  with  Ua 
owners,  how  could  "be  refer  ao  grave  a  t'4t 
matter  to  men  of  whom  he  knew  nothing,  and 
whose  situation  obviously  placed  all  their  fe«l- 
ings  and  partialities  on  tha  other  aide.  If 
Houaeman,  his  eonsignee,  made  the  aeleotion 
for  bim,  Uen  both  o?  the  arbltratora  were  In 
fact  selected  by  the  aalvora,  and  in  tbat  eaasi 
we  ought  not  to  be  aurprised  at  tbs  extrava- 
ganee  of  the  award. 

Upon  the  whole.  It  Is  olesr,  Ist.  That  M'la* 
tyre  had  no  authority  to  bind  his  owner*  by  th* 
xettlement  at  Indian  Kry.  2d.  That  the  aet- 
tlpment  relied  on  bv  the  claimant  wa*  fraudu- 
lently made ;  and  3<i.  Thnt  the  salvors,  by  thdr 
conduct,  have  forfeited  all  claim  to  e 


BoxiBiiULS  T.  Tn  Cuao  or  thb  SoHooim  Noith  Camuba. 


«S41 

tSm,  aroi  for  the  hitIm  uttullj  rendered  i 
•nd  the  ownen  are  entitled  to  recover  the  value 
of  all  the  «atton  detivered  for  ialvage  at  Indiui 
Key. 

TUa  bring*  na  to  the  aeeond  inquiry,  wm  the 
matl«r  i»  eantrorern'  irltUii  the  juriadictlon  of 
the  oenrt  of  Admiraltyt 

Now,  the  matter  in  diapnte  la  marelj  a  qnee- 
ttoB  of  aalvage.  A  Tcsael  atranded  on  a  reef, 
extending  Into  th«  oeeaa,  and,  in  order  to  re- 
lieve her,  another  veaael  came  alongside,  and 
took  oB  «  {Mkrt  of  her  eargo,  which  baa  been 
detained,  together  with  a  further  portion  of  the 
eargo,  for  »alvege.  The  pointa  In  eontrovera; 
aro,  whether  e^rsge  i*  due,  and  if  due,  how 
mueht  Upon  anoh  qnestioua,  there  can  be  no 
doubt  of  the  jnriidleuon  of  a  eonrt  of  admiral- 
ty, nor  of  Its  authori^  to  proceed  in  rem,  and 
attach  the  properly  detained.  The  Admiralty 
la  the  only  court  where  aneh  a  question  can  m 
tried;  for  what  other  court,  but  a  oourt  of  admi- 
ralty, haa  Jnrladletlon  to  try  a  question  of  sai- 
vacBT  The  claimant  In  thli  ease  waa  a  partner 
wlUi  thoae  aetnally  engaged  in  the  aalvagt  mtv- 
ice.  The  Mven^-two  balee  of  cotton  attached, 
war*  atiil  In  hia  hands,  and  the  residue  had 
been  aold  by  blm;  and  whether  hia  purchae? 
fntn  Ua  partner*,  mentioned  In  the  testimony, 
waa  real  or  oolorable,  he  must  be  regarded  as 
one  of  the  original  wrong-doera,  who  detains 
on  land  proper^  taken  at  aea,  upon  a  claim  of 
•alvage,  to  which  he  has  no  title.  In  the  cane 
ct  Felieh  et  aL  v.  Ware  et  al.,  4  Craneh,  3*1, 
whieh,  fa)  principle,  is  perfectly  analogous  to 
tbia,  so  far  aa  the  point  of  jurisdiction  1*  con- 
eeriMd,  the  power  of  the  Cxmrt  of  Admiralty 
doea  not  appear  to  have  been  questioned  either 
1^  the  court  or  at  tbe  bar. 

The  third  and  last  point  rem^na  to  be  eon- 
41']  sldered— whether  *tbere  ia  anything  In 
the  fonn  of  proceeding,  ot  in  the  pleadings, 
■nflleient  to  bar  the   recovery  of  the  libelant 

An  objection  baa  Iwen  talcea  to  tbe  right  of 
the  appellee  to  aua  In  hi*  own  name,  as  agent 
for  tbe  eonaignees,  or  to  sue  at  all ;  sa  his  pow- 
er of  attorney  from  tham  bears  date  after  the 
libel  waa  filed;  and  It  haa  also  l>een  objected 
that  J.  A  a  Lawton,  the  coniigneea,  had  no 
ri^t  to  Institute  proceedings  to  recover  any' 
thing  more  than  their  proportion  of  tbe  cargo 
■hipped  on  their  own  account. 

No  antbority  has  been  produced  in  support 
of  these  objections,  and  we  consider  it  aa  well 


I,  aa  agent,  or  In  Ue  name  of  hit  prlnci- 
pala,  as  he  thinks  best;  that  the  power  of  at- 
umey,  subsequent  to  Uie  libel,  Is  a  sulSeient 
ratification  of  what  he  had  before  done  in  their 
bahalf;  and  that  tbe  eotudgnees  had  such  an 
faatereat  In  tbe  whole  ea^o  tbat  they  maj'  U«- 
fnlly  proceed  In  this  case,  not  only  for  what 
Monged  to  tham,  and  was  ihipped  on  their 
acconnt,  bat  for  that  portion  abo  which  was 
•UpMd  bj  Porter,  aa  nia  own,  and  eonsigned 

We  have  already  aaid  tliat  the  pleadings  are 
loceedlnsly  irregular.  The  coods  were  law- 
fnlty  taken  from  tbe  North  Carolina,  in  order 
to  relieve  her  frmn  dletress;  and  there  is  no 
room  for  anpposinir  tbat  either  force  or  fraud 
■fSifty, 


i  by  Uw  ^der  Ally  in  order  to  obtain 
Ivan  had  undoubtedly  been  earned; 
I  WM  yifinwrtiini  wan  iaititute)^ 


the  real  dispute  waa  wlurther  the  fraudulent 
conduct  of  tlie  salvors  had  forfeited  their  claim 
to  salvage;  and  If  it  had  not,  how  much  waa 
justly  due.  It  is  singular  enough  that  neither 
the  libel  nor  the  claim  put  fn  by  Houseman, 
make  the  ellgbtest  mention  <fl  the  real  oontro- 
versy;  and  ft  is  not  until  the  case  is  In  the 
appellate  court,  tbat  the  pleading*  disctoae  the 
the  matter  in  dispute.  And  it  U  proper  here 
to  say  that  If  the  court,  upon  the  testimony 
of  the  witnesses,  had  entertained  any  doubt 
as  to  the  true  character  of  the  transaction* 
at  the  Indian  Key.  that  doubt  would  have  been 
removed  by  the  evasive  answers  of  Houseman. 
They  Indicate,  in  a  way  too  plain  to  be  mis- 
taken, hia  unwillingness  to  discloae  the  manner 
in  which  he  obtained  tbe  cotton  which  had  been 
attached  by  tbe  marshal,  and  hi*  desire  to  con- 
ceal hi*  'partnersbip  concern  with  the  ['SO 
Hyder  Ally,  and  his  internst  in  the  salvage  ob- 
tained from  the  North  Carolina. 

It  I*  not  necessary  to  remark  upon  tbe  defect* 
in  thr  pleading*  in  tbe  Superior  Court  of  tlie 
territoiy  wher*  tbr  proceeding*  were  originally 
instituted,  because  the  ^rtiea  had  a  right  to 
make  any  amendments  in  the  appellate  court 
that  were  required  to  brin;  forward  the  merita 
of  the  case;  and  the  remaining  question  ia, 
whether  the  amendment*  allowed  exceeded 
these  limit*,  and  whether  a  new  ease  waa  not 
presented  there,  dilferent  from  that  wbi^  waa 
carried  up  by  appeal. 

There  were  eeventy-two  balea  of  eotton  eon- 
demned  by  the  decree  of  the  Superior  Court. 
The  libel  claimed  an  indefinite  number,  but 
only  seventy-two  were  attached,  and  as  the  pro- 
ceeding was  altt^ether  in  rem,  and  the  libel- 
~~t  did  not  claim  the  value  of  the  cotton  eold. 

r  allege  that  any  had  been  sold,  the  only  re- 
lief he  was  entitled  to  was  tbe  condemnation  of 
these  seven ty-two  bales.  The  claimant  ap- 
pealed from  this  decree;  the  libelant  did  not 
appeal.  Tbe  case,  therefore,  carried  up,  waa 
the  controversy  i^out  the  seventy-two  bales; 
the  libelant  resting  satisQed  with  the  decree 
which  condemned  them,  and  the  claimant  seek- 
ing to  reverse  it  This  waa  tbe  res  in  eontro- 
ver*y;  and  in  so  far  aa  these  seventy-two  balea 
were  eoncemed,  either  party  was  authorited  to 
make  aiuendmenta,  or  to   introduce  new   evl- 


and  could  not  be  originally  instituted  in  an 
appellate  court.  We  think  that  this  amend- 
ment it  not  justified  by  admiralty  practice,  al- 
though it  1*  well  known  that  the  most  liberal 
CrlnoJples  prevail  in  admiralty  courts  In  re- 
itjon  to  amendments.  The  same  may  be  said 
of  that  [nrt  ot  the  libel  in  tbe  Court  of  Ap- 
peals which  is  against  tbe  claimant  in  per- 
- .  -  ..  ._  Q,.^^,  (^  recover  damages  for  a  ma- 
in addition  to  the  value  of  tbe  prop- 
.    „  held.     There    was    no    such    charge 

made  t^  the  libelant  in  the  Superior  Court, 
nor  any  decree  made  there  in  relation  to  such 
damage*;  and  no  such  queation  could  thera- 
ore  be  carried  up  by  the  appeal  of  the 
'daimaat  It  was  a  new  claim,  and  [*B1 
originated  in  the  Court  of  Appeal*. 
Keithar  waa  the  appeUat*  «Hirt  aathorliad  to 
U  MI 
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fix  A  higher  ntae  upon  the  Mrentj-two  bftlea 
than  thnX  for  which  the  etipulation  iras  Uken. 
tt  wM  m  ■ubttituta  for  tbe  ontton  delivered  to 
tho  ecmplkliMiit;  uid  upon  the  appeal,  stood 
in  tba  place  of  1^  uid  repreeoDted  it  Id  the  ap- 
psIUte  wurt.  It  ooold  not,  therefore,  be  put 
aalde,  and  a  new  nluation  aubatituted  in  iU 


authoriae  the  eourt  to  affirm  the  decree  of  the 
Superior  Court  tor  the  aeventj-two  balea;  and 
tbe  aridBDM  would  moat  abundantly  juatify 
Mieb  a  dtCTM.  And  aa  we  have  no  doubt  that 
the  Talne  of  the  remaining  Bftr  bales  are  just- 
If  dus  fTum  the  daimant,  the  decree  will  be  re- 
veraed,  without  prejudice  to  the  rights  of  the 
parties  interested  in  these  fifty  bales;  and  the 
right  reserved  to  them  to  proceed,  by  a  new 
libel  in  the  proper  court,  to  assert  their  claims. 
The  decree  of  the  Court  of  App<>ala  for  thr 
Territory  ot  Florida  must  therefore  be  reversed, 
and  the  case  remanded  to  the  said  cuurt,  with 
directions  to  enter  a  decree  for  the  value  of  the 
aeveni^-two  balea  of  cotton,  as  fixed  by  the 
atipulatioD,  with  interest  from  the  date  of  that 
iBstnunent,  and  costs;  reserving  to  the  owners, 
or  others  interested  in  the  cargo  of  th':  North 
OaroUna,  the  right  to  institute  proceedings,  in 
the  prorar  court  of  admiralty,  to  recover  tlie 
value  of  the  remaining  fifty  bales,  with  intEreat 


«1*]   *COLm  HITCEEL   et   al.,   AppelUnU, 
THE  UNITED  STATES,  Appellees. 

Olaim  to  land  adjacent  to  a  fort  in  Florida — 
proceedings  in  original  suit  always  before 
the  court  so  far  as  to  determine  any  nen- 
pointa  Itetween  the  parties. 

ConstractlOD  ot  the  deem  and  mandate  of  the 
Snpreme  Court,  at  Janusry  Terni,  lass.  In  the  ease 
ot  Colin  Ultchel  v.  Tb*  United  Slates,  reuorccd  In 
»  Peters,  711. 

A  clslm  to  the  land,  ap  to  the  walls  ot  the  fort 
et  Bt.  Harks,  Id  Florida,  and  to  tbe  land  covered 
h7  the  Ion,  reiacted. 

Tbe  Baiwrlor  Court  of  Ulddle  Florida,  faavlnf,  in 


...  determined  by  a  radlue  ol  Ofteen  bundrad  Cas- 
tlUan  varss  lor  tb«  salient  angles  of  tbe  covered 
wa7.  all  around  tba  wslls:  and  on  there  being  no 

Kvred  war.  from  tbe  ettreme  line  of  tbe  dTlch. 
e  Superior  Court  decreed  tbe  extent  ol  tbe  land 
reserved  (or  the  United  Blates.  round  tbe  (ort  ot 
St.  Marks,  In  contormit;  wltb  Etils  oplolon.    Tbe 


appeal  at  tbe  clalui- 

*"Tbe  case  ot  Slbbald.  13  PeUrs.  493,  and  tbe  esse 
la  10  Wbeston,  4S1.  cited,  and  tbe  principles  decid- 
ed and  applied,  la  reference  to  tbe  conatructloa  and 
atecutloQ  Ot  uie  meodate  at  "      ~  " 


eoart  below,  and  ot  tbla  court  must  be  ukeu  ii 
""-^alloa."     "Tbe  proeeedlnei  In  tbe  orlriii.. 

...  ^__'bIws7s  before  ins  court,  so  tar  as  to  deter- 

ilne  any  new  points  between  tbe  parties." 
Accordlni  to  tbe  principles  settled  bj  the  Sn- 

reme  Court,  In  numerou*  cases  artelna  on  Grants. 

i  North  Carolina  and  Gaoriia,  ailendlng  partly 


over  tbe  Indlsn  bonndarj,  the  (rant  Is  Kood,  as 
r»r  ss  It  Inlertt^rrd  nith  no  uriur  rli.-hl  of  olbtri  as 
to  wbatfver  land  waa  nUhIn  the  Hue  established 
between  the  Btate  and  ttie  ladiaa  Terrltor*. 

Dantortb  v.  Wear,  t)  Wbest.  UTS;  I'atterson  v. 
Jsnefces,  S  Peters,  =16,  cited. 


District  of  Florida, 

In  the  Supreme  Court  at  January  Tern> 
183fi,  9  Peters,  711,  the  case  of  Colin  Mttcbell 
et  al.,  Appellants,  v.  Tbe  United  Statea,  was 
argued  and  determined,  on  an  appeal  from  the 
Superior  Court  of  East  For  id  a. 

It  waa  a  claim  to  lands  in  East  Florida,  tbe 
title  to  whieh  was  derived  from  grants  tram 
tbe  Creek  and  Seminole  Indians,  ratified  by  tbe 
authorities  of  Spain,  before  tbe  cession  of  Flor- 
ida to  the  United  States.  The  claim  was  eon- 
Drmed  by  the  court,  with  the  ex<^eption  of  so 
much  of  the  tract  conveyed  betueen  the  river* 
WukuUa  and  St.  Marbs,  conveyed  to  John 
Forbes  k  'Company  in  1611,  aa  includes  [*fiS 
the  fortress  of  St.  Marks,  and  the  territory  di- 
rectly and  immeilialely  adjacent  and  appurte- 
nant thereto,  which  was  reserved  to  the  United 
SUtee. 

On  the  30th  day  ot  January.  1836,  Colin 
Mitchel,  and  others,  the  appellants  in  the  Su- 
preme Court,  fileci  in  the  Superior  Court  of 
Middle  Florida,  the  decree  and  mandate  of  the 
Supreme  Court  aa  folluws: 

"Tins  cause  came  on  to  lie  beard  on  the  tran- 
script  of  the  record  from  tlie  Superior  Court 
for  the  Middle  District  of  Florioa,  and  was 
argued  by  counsel ;  on  full  consideration  where- 
of, this  court  is  unanimously  of  opinion  that 
the  title  of  the  petitioners  to  to  much  of  tbe 
lands  in  controversy  as  id  embraced  within  the 
tines  and  boundaries  of  the  tract  granted  by  the 
deeds,  grants,  and  acte  of  cor.fli'mation  to  Pan- 
ton,  Leslie  ft  Co.,  in  1804  and  1800;  also  to 
the  island  in  the  River  Appalachicola.  ceded, 
granted,  and  confirmed  to  Julia  Forbes  in  181 1 ; 
also  the  lands  and  islands  at  and  west  of  the 
mouth  of  said  river,  which  were  ceded,  grantod, 
and  conHnued  to  John  Forbes  ft  Co-  in  1811,  is 
valid  by  the  law  of  nations,  the  treaty  between 
the  United  States  and  Spain,  by  which  the  ter- 
ritory of  the  Floridas  were  ceded  to  the  former, 
tbe  laws  and  ordinances  of  Spain,  under  wboi< 
government  tbe  title  originated,  the  proceed- 
ings under  said  treaty  and  the  acts  of  Congress 
relating  thereto;  and  do  finally  order,  decree 
and  determine,  and  adjudge  accordingly.  And 
this  court  doth  in  like  manner  order,  adjudge, 
determine  and  decree,  that  the  title  of  tbe  peti- 
tioner to  so  much  of  the  tract  of  land  whidi 
lies  east  of  the  Srst- mentioned  tract  between 
the  rivers  .Wakulla  and  St.  Marks,  which  waa 
conveyed  to  John  Forbes  k  Co.  in  ISll.  as  shiJl 
not  U  included  in  the  exception  hereinafter 
made,  is  valid  by  tbe  laws,  treaty,  and  proceed- 
ings aa  aforesaid;  with  the  exception  of  ao 
much  of  tbe  last-mentioned  tract  as  includes 
the  fortress  of  St.  Marks,  and  the  territory  di- 
rectly and  Immediately  adjacent  and  appurte- 
nant thereto,  which  are  hereby  reserved  for  the 
use  ot  tbe  United  States.  And  it  is  further 
ordered  and  decreed  that  the  territory  thus  do- 
scribed  shall  be  that  which  was  ceded  by  the 
Indian  proprietors  to  the  crown  of  Spain,  for 
thi  purpose  of  erecting  tbe  said  tort,  provided 
the  boundaries  of  the  said  cession  can  be  ascor- 
rctera  IS. 


5-1*]  t«Jn«il.  If  the  bnnnilartea  'of  th«  lai'l 
ccMion  luuinot  now  be  aaocrtained,  then  the  ad 

S'ocent  landa  which  were  considered  and  held 
iv  the  Spanish  government,  or  the  eommajidant 
ol  the  poet  M  annexed  to  the  fortreae  for  mill- 
1*17  purposes,  shAll  be  still  considered  «s  ui- 
BSied  to  it,  and  reaerved  with  it  for  the  lue  of 
th»  United  States.  If  no  evidenoa  em  now  be 
obtained  to  desigiuta  the  extent  of  the  «dja- 
eant  lands,  whieb  were  ooniidered  as  annexe! 
to  St.  Mftrka  as  aforeuidi  then  so  much  land 
■hall  be  oomprebended  in  this  exception  as,  ac- 
cording to  military  usage,  was  attached  gener- 
allj  to  fort*  in  Florida,  or  the  adjacent  oolo- 
nies.  It  no  such  militaiy  usage  can  be  prored, 
then  it  is  ordered  and  decreed  that  a  line  shatl 
b«  extended  from  the  point  of  junction  between 
the  rivers  8t.  Marks,  and  Wakulla,  to  the  mid- 
dle of  the  River  SL  Uarks,  below  the  junction, 
thence  extending  up  the  middle  of  each  river 
three  miles  in  a  direct  line,  without  computing 
the  courses  thereof;  and  tiiat  the  territory 
eomprehend  within  a  direct  line,  to  be  run  so 
as  to  connect  the  points  of  termination  on  each 
river,  at  the  end  of  the  said  three  miles  up  each 
river;  and  the  two  lines  to  be  run  ai  afore- 
said, shall  be,  and  the  same  are  hereby  de- 
clared to  be  the  territoty  reserved  as  adjacent 
and  appurtenant  to  the  fortress  of  St.  Marks, 
and  aa  such  reserved  for  the  use  ot  the  United 
States.  To  which  the  claim  of  the  petitioner 
is  rejected;  and  as  to  which,  this  court  decree 
that  the  same  is  a  part  of  the  public  lands  of 
the  United  States. 

The  decree  of  the  court  below  fs  therefore  re- 
versed and  anouHed  in  all  mattsrs  and  things 
therein  contained,  with  the  exception  aforesaid; 
and  this  court,  proceeding  to  render  such  de- 
cree as  said  ciiurt  ouglit  to  have  rendered,  do 
order,  adjudge  and  decree,  that  the  claim  of 
the  petitioner  is  valid,  and  ought  to  be  con- 
firmed, and  JB,  and  remains  confirmed  by  the 
trea^,  laws,  and  proceedings  aforesaid,  to  all 
the  lands  embraced  therein,  except  such  part 
as  is  hereinabove  excepted.  Ana  this  court 
doe*  further  order,  adjudge  and  decree,  that 
the  clerk  of  this  court  certify  the  same  to  the 
Surveyor-General  of  Florida,  pursuant  to  law, 
with  directions  to  survey,  and  lay  off  the  land 
described  in  the  petition  of  the  claimants,  ae- 
eording  to  the  lines,  boundaries,  and  descrip- 


tions  thereof  in   the  several   deeds  of  c 

>r  Cov- 
in this 
r  referred  to  in  the  "record  there- 
of, excepting,  nevertheless,  such  part  of  the 
tract  granted  in  1811,  lying  east  of  the  tract 
granted  in  1B04,  and  1806,  as  is  hereby  de- 
elared  to  be  the  territory  of  the  United  States, 
pursuant  to  the  exception  hereinbefore  men- 
tionrd;  and  to  make  return  thereof  according 
to  law,  as  to  all  the  lands  comprehended  in  the 
three  Srst  herein-mentioned  tracts.  And  as  to 
the  tract  last  herein  mentioned,  to  surrey  in 
Hke  manner,  lay  ofT  the  same,  so  soon  as  the 
extent  of  land  herein  excepted  and  reserved  for 
the  use  ot  the  United  States,  shall  be  ascer- 
tained in  the  manner  hereinbefore  directed. 

And  this  court  doth  further  order,  adjudge 
and  direct,  that  the  extent  and  boundaries  of 
the  land  thus  excepted  and  reserved,  shall  be 
ascerlained  and  determined  by  the  Superior 
Court  of  the  Uiddle  District  ot  Florida,  in  such 
10  L.  ea. 


manner,  and  by  such  process  as  Is  prescHbed 
by  the  acta  of  Conjjress  relating  to  the  claims 
of  lands  in  Florida,  and  to  render  thereupon 
such  judgment  or  decree  as  to  law  sliall  apper- 
tain." 

Subsequently,  Colin  MItohat  and  others  filsd 
a  bill  in  the  said  oaurt,  whsreio  tbsr  claimed 
the  lands  to  the  walls  ol  the  fort  ot  St  Maries, 
on  all  sides;  and  prayed  oonflrmation  theraof 
to  the  said  walls  of  the  fort  as  aforesaid,  to  ba 
held,  as  it  was,  under  the  dominion  of  Gpaln, 
according  to  the  treaty  of  eeasion,  and  the  pro- 
ceedings under  it  in  other  ^wes. 

On  Uie  litb  of  February,  1838,  they  Bled  an 
amended  petition  In  the  same  court,  in  which 
they  assert  the  fee  in  the  land  on  which  the 
fort  of  St.  Marks  is  erected,  to  have  been  and 
now  to  be  in  themselves,  whilst  they  admit 
the  right  of  the  government  of  the  United 
States,  for  the  purposes  of  a  fort;  and  they 
therefore  prayed  that  the  fee  of  the  land  cov- 
ered by  the  fort,  aa  well  as  that  adjoining  and 
appurtenant,  should  be  decreed  to  them,  whilst 
the  use  thereof,  for  the  purposes  of  a  fort, 
might  be  reserved,  by  a  decree  of  tliat  eourt,  to 
the  govemmeut  of  the  United  States. 

On  the  Uth  of  February.  1838,  the  attorney 
of  the  United  SUtes  for  the  District  of  Middle 
Florida,  Sled  his  answer  to  the  bill  and  amend- 
ed petition;  in  which,  although  he  denied  the 
facts  and  allegation  tbereiu  set  forth,  he  al- 
leged, on  the  part  of  the  United  SUUs,  that 
the  matters  which  were  to  be  ascertained  and 
decided  by  court  did  not  arise  out  of  said  pe- 
tition, and  amended  petition,  and  that  it  should 
not  be  governed  or  regulated  *in  the  in-  [*&• 
vestigations  to  be  made  thereby ;  that  the 
power  and  authority  of  the  court  to  hold  cog- 
nizance of  the  case,  after  their  former  Unal  de- 
cree therein,  was  not  in  anywise  founded  upon 


oE  the  Supreme  Court  of  the  United 
States,  at  January  Term,  1B35;  by  and  in 
which  the  court  were  directed  to  ascertain  cer- 
tain questions  of  fact;  and  the  said  petition 
and  amendPd  petition  being,  therefore,  super- 
erogatory. It  was  not  necessary  for  the  said 
United  States  of  America  to  finally  answer 
the  same,  or  Create  any  Issnes  of  law  or  fact 
thereupon. 

The  attorney  of  the  United  States,  therefore 
prayed  that  the  said  petition  and  amended  peti- 
.  tion  might  be  dismissed ;  and  that  the  court 
I  would  proceed  to  decide  the  questions  referred 
to  it  by  the  Supreme  Court,  according  to,  and 
in  pursuance  of,  the  four  alternative  rules  pre- 
scniied  in  the  same,  without  reference  to  ths 
petition  and  amended  petition. 

On  the  30th  of  June,  1838,  the  Supsrior 
Court  for  the  Middle  District  of  Florida,  de- 
creed, on  the  proofs  token,  and  after  argument, 
that  the  boundaries  of  the  territory  Mded  by 
the  Indians  to  Spain  for  the  purpose  of  erect- 
ing the  fortress  of  St.  Marks  cannot  now  beas- 
cerUined;  that  no  evidence  can  now  t>e  obtained 
to  designate  the  extent  of  the  adjacent  lands, 
which  were  considered  aa  annexed  to  said  for- 
tress by  the  crown  of  Spain,  or  the  oomraand< 
ant  of  said  post.  But  that  there  is  suSeieot 
evidence  of  the  military  usage  of  Spain  to  jls- 
tcrmine  the  extont  of  land  adjacea*  to  forts  in 
Florida,  which  were  usuallv  atlaohed  to  said 
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torta;  tliat  th*  axtont  of  meli  RMrvaUona  waa 
datennined  bj  ft  ndioi  ol  flttMH  hundred  Cu- 
Uliaa  vfttka  from  tiie  Mllent  ftnglei  of  the  oov- 
•red  waj,  all  round  the  iroTka,  or,  there  being 
BO  ooTcred  waf,  from  the  ealient  anglea  of  the 
ncterior  line  of  the  ditch. 

The  oourt,  therefore,  decreed  thftt  the  lands 
adjacent  to  the  fortreaa  ol  St  Harka,  to  be  re- 
served to  the  hm  at  the  United  SUtea,  and  as 
part  of  the  public  land  of  the  same,  shall  be  aa- 
eertained,  deacrib«d,  and  determined,  aa  fol' 
Iowa,  Tic,  from  the  eaitem  point  of  that  part 
at  the  exterior  line  of  the  ditch  which  ia  in  ad- 
ranee  of,  and  parallel  with,  the  northern  face 
of  the  baatlon,  and  oppoalto  the  shoulder  of  the 
aame,  a  line  will  be  drawn,  at  right  angles  with 
that  face  of  the  tiastion,  fifteen  hundred  Cas- 
BI*]  tilian  *Taraa  from  the  aame  point  of  be- 
ginning; two  other  linea,  of  fifteen  hundred 
Taraa  In  length,  will  be  drawn  and  extended  to 

EInta  on  the  margin  ol  the  two  riTers,  St. 
irka  and  Wakulla,  respective!;;  from  the 
eentral  one  of  theae  three  points,  lines  shall  be 
extendod  eonneeting  the  teminationa  of  these 
three  radii;  and  thenoe,  extending  in  the  same 
lines,  to  the  centre  ol  the  two  rivers,  St.  Marks 
and  Waknlla;  and  all  the  land  comprehended 
within  these  linee,  and  the  middle  of  each  river, 
from  their  termination  to  the  confluence  of  the 
two  rinra  below  tba  fort  of  St.  Marks,  shall  be 
the  land  resemd  to  the  use  of  the  United 
Statea.  The  "vara"  to  be  used  in  this  lurve; 
to  be  the  "Caatili.in,"  or  "judicial  vara  of 
Spain,"  five  thouaand  of  whicD  make  a  league, 
and  are  equal  in  length  to  four  thousand  aiz 
hundred  and  thirty-five  English  jards. 

And  the^  further  ordered  that  the  clerk 
should  certify  the  decree  to  the  Surveyor-Gener- 
al of  Florida,  pursuant  to  law  with  directions 
to  survey  and  lav  off  the  lands  thus  reserved 
to  the  United  Statea,  aecordiog  to  the  linee, 
boundaries,  and  description  thereof,  in  the  de- 

From  this  decree,  the  present  appeal  to  the 
Bnpreme  Court  was  prosecuted  by  Colin  Mit- 
ehel  and  others. 

The  case  was  argued  by  Ur.  Ogden  and  Hr. 
Webster  for  the  appellanta,  and  by  Mr.  Gilpia, 
Attorney-General,  for  the  United  SUtei.  A 
Minted  argument,  bv  the  late  Mr.  Joseph  IL 
White,  for  the  appellants,  was  also  submitted 
ta  ths  court. 

tSr.  Ogden,  after  referring  to  the  case  of 
Colin  Mitchel  et  al.,  in  0  Petera,  761,  and  read- 
big  the  decree  and  mandate  of  the  court  in 
that  case,  stated  that  the  question  which  was 
referred  to  the  Buperior  Court  of  Middle  Flori- 
da, vas,  what  was  the  extent  of  the  tort  of 
St  Harka,  and  the  ground  around  the  same; 
to  which  under  the  (hcree  and  mandate  of  the 
Supreme  Court,  the  United  SUtea  were  en- 
titled I 

It  ia  contended  that  all  the  United  States  art 
entitled  to  is  the  ground  covered  by  the  tort  St. 
Harks,  and  the  ditch  surrounding  the  same,  it 
.entitled  to  any  land  there.  The  whole  territory 
was  originally  held  by  the  Indians,  whose  ^nt 
to  those  under  wheat  the  appellaDts  clauned, 
Bi*]  was  the  whole  land,  wtthout  any  'rewr- 
TatlMi  of  the  fort  of  St  Marks.  No  men- 
tton  of  the  fort  la  made  In  the  first  grant  Att- 
uirards  the  fort  waa  reoognited  in  the  negotta- 
tiuis  with  the  Indians  i  and  this  court  eonaid- 
•red  that  •  giant  of  ths  fort  had  bean  nada  by 
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the  Indiana,  or  waa  rtaerved  by  the  government 
of  Spain  ont  of  the  grant  to  John  Forbes  * 
Company. 

The  government  of  the  United  Statea  are 
bound  t^  the  limita  of  the  exoeption,  as  they 
claim  under  the  exeeption. 

It  was  under  thia  view  of  the  righto  of  ths 
United  States,  and  of  the  parties  claiming  un- 
der John  Forbea  ft  Ctmipany,  that  the  decree  of 
thia  court  procoeded.  The  court  of  Florida 
waa  to  ascertain  the  sottent  of  the  fort  of  St. 
Marks. 

For  this  purpose  the  testimony  <d  Mraana 
who  were  profeaaionally  aooualnted  with  the 
subject  under  inquiry  was  taien.  The  eridmca 
of  Mr.  Murat  uid  Mr.  Morria  was  proennd. 
This  evidence  circumseribes  and  limita  the 
right  of  the  United  Statea  to  the  ground  on 
which  the  fort  Is  placed,  and  to  the  ^und  for 
the  ditch  around  the  fort  The  adjacent  and 
surrounding  lands  are  not  to  be  ooeupied  by 
buildings,  so  aa  to  prevent  the  full  uae  of  the 
cannon  of  the  fort;  but  tbia  does  not  give  ths 


the  purposes  of  cultivation,  an  ownership  n 
exist  in  the  lands  about  a  fort,  and  does  cOOr 
stantir  exist.  This  is  the  law  of  Spain.  It  has 
been  the  practice  of  Spain  to  grant  lands  up  to 
the  SpaniBh  forts  standing  upon  them.  This 
waa  the  case  at  Pensacola  and  at  New  Orleaiu. 

By  the  lawe  ol  Spain,  houses  cannot  be  built 
near  the  walls  of  forts,  but  lif  buildings  a. 
greater  distance  than  three  hunilred  paces  iron 
a  fort  are  destroyed  by  the  fort,  they  shall  b« 
paid  for  by  the  king.  Beoopilaelon  de  laa  In- 
dias,  Madrid,  1756,  >ook  3,  title  7.  law  1. 

Tbe  printed  argument  of  Mr.  WhiU  ««•  as 
follows: 

This  is  a  part  of  ths  same  controversy  Uti> 
gated  between  the  aame  parties  several  yean 
ago.  and  relates  to  that  portion  only  of  tha 
ease  remanded  for  further  invesCigr.tion  by  Um 
District  Court. 

The  original  sale  by  tbe  aboriginal  Indians, 
aa  a  compensation  for  debta  contracted,  and 
indemnity  for  depredations  committed  upon  ths 
bouse  of  Forbes  t  Company,  and  the  ratifiea* 
tion  of  *the  Spanish  government,  called  [*SB 
for  the  6t.  Marks  River  as  the  eastern  bound- 
ary of  the  cession  and  grant.  This  court  have 
decided  that  the  sale  and  ratiflcation  constitut- 
ed a  full  and  absolute  title  in  the  house  of 
Forbes  ft  Company,  which  was  regularly  trans- 
ferred 'iy  deed  to  the  appellants.  Colin  Hitchel 
and  others.  Here  is  therefore  do  questiMI 
arising  und'T  these  pleadings  as  to  the  le- 
gality of  that  sale  and  the  confirmation  ol  it 
At  the  junctitii  ol  the  St.  Marks  and  Waknlla 
rivers  r>*re  was  en  old  Spanish  fortification, 
built  of  soft  limeetone  and  mud.  as  a  defensa 
of  the  Spanish  garrison  against  the  Indiana. 
It  does  not  enter  into  or  form  any  part  of 
the  svstem  of  maritime  defense  projeetci]  bv 
the  United  Statea  engineers  for  tne  seaboard. 
The  nature  of  tbe  harbor,  the  smalt  depth  of 
watar  on  tbe  bar,  and  the  impossibiH^  of  ai^ 
armed  vessel  passing  up  to  or  above  it.  ren- 
dera  ita  abandonment  tor  all  military  purposes 
unavoidabte.  Tbe  garrison  bas  long  since  bean 
ronoved,  and  Its  few  rooms  occupied  aa  stoi» 
houses.  It  appears  from  some  offioial  eotr- 
spondence  in  Ine  large  record  that,  in  1787, 
after  the  treaties  between  the  Spanish  Govera- 
f  M«r«  IB. 
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■«ot  ud  the  Lower  Oreefc  knd  TalUpuchee 
IndtoiH,  Mme  of  the  oileert  of  Bla  CBtboUe 
Mkjea^  obtefned  the  euent  of  the  Indisne  to 
•onstniet  a  forL  The  title  hkd  be«n  ftdmitted 
by  tfaoee  treatle*  to  be  In  tbe  Indiani;  the 
■Dvemment  reoervjng  oolv  «  pre-emptive  light 
to  >Uie  nltlnutte  fee  In  Uie  toil,  ftnd  also  the 
rigkt  of  Mtertlng  to  or  rejecting  ^ay  ule 
BUe  hj  tbe  lodiMS.  No  formiJ  eeulon,  trans- 
far,  deed,  «r  trei.ty,  ie  to  be  found  In  the 
KTchivei.  The  eeient  of  the  Indleni  wtM  prob- 
mh]y  obtained  in  couneil.  Id  the  lame  man- 
Ber  that  the  Spaniarde  obtained  penniseion  to 
ereot  a  forti fleet! on  at  the  Walnut  Eilla  and 
Ohickaiaw  Bluffs,  on  the  Miiiisaippi.  How- 
ever thie  may  be,  the  fort,  auch  as  it  Ie,  wae 
•reeled  prior  to  the  title  given  by  the  conjoint 
act  of  uie  Indiani  and  Spanieh  government  to 
Forbes  A.  Company. 

Tbe  odIj  question,  then,  preaented  by  this 
record  la,  whether  there  !i  in  fact  an;  and 
what  reservation,  either  1>7  Spanish  law  or 
usage,  appurtenant  to  such  a  fortiOcation, 
which  annihilates  or  controls  tbe  title  thus 
given. 

The  appellants  show  a  sale  and  conflrmation 
of  the  land  without  reservation,  wiitcb,  to  all 
tlie  lenaininK  tract,  has  been  admitted  to  be 
tiDlmpeachable.  This  cession  and  ratification.  In 
•  0*]  'the  absence  of  all  proof,  upon  well  es- 
tablished principles  of  lew  recognized  by  the 
eouit  in  numerous  other  cases,  cr«At«B  a  pre- 
sumption in  favor  of  the  appellanta,  and  im- 
res  upon  tbe  United  States  the  onus  proban- 
of  showing  whetber  anjr  and  wliat  reserva- 
tion was  made.  The  United  SUtes,  b;  their 
agfnts,  has  nowhere  attempted  to  show  that 
the  laws  of  Spain  created  such  a  reservation 
at  to  control  and  destn^  the  grant  The  only 
law  produced  by  them  proves  fnoonteetably  that 
no  eneh  law  existed.  It  appeara  that,  by  law  1, 
title  T,  book  S  of  the  Recopelaeion  de  laa  In- 
diasj  H  was  directed  that  the  ground  about 
fortresses  should  be  unoccupied,  and  gave  pow- 
er to  demolish  buildings  within  three  hundred 
Mcee,  tq*  "paying  from  our  royal  treesury  to 
the  owner  the  amount  of  tbe  loss  be  nay  sus- 
Uin."  It  follows  from  this  law  that  the 
Spanish  government  recognized  the  ownerahip 
of  lands  to  the  walls  of  forts,  with  what  might 
be  cftUed  a  servitude,  by  which  tbe  govern- 
uant  eould  eo  far  control  individual  proper^ 
as  to  prerent  the  erection  of  buildings  which 
might  be  prejudicial  to  defense.  It  is  clear 
that  this  servitude  can  only  exist  as  long  as 
the  fortification  la  occupied  for  the  purposes  of 
national  defense.  No  proof  has  been  made  that 
a^  portkna  of  land  was  ceded  by  the  Indian 
proprietors  for  the  eonstruction  of  tbe  fort 
llie  jveeumption  is,  from  the  very  imperfect 
Information  In  the  record,  that  it  Ut  were 
eeded  It  wae  the  site  only;  and  this  is  con- 
firmed and  strengthened  bv  the  fact  that  the 
Indians  sold  the  land  without  reservation  to 
tlM  house  of  Porbee  4  Company,  and  the 
Spanish  authorities  aoouiesoed  in  and  ratified 
the  sale  to  this  land  without  reservation, 
which  wa*  approved  by  the  Captaln-Oeneral, 
the  highest  judicial  and  administrative  func- 
tionary of  the  crown  of  Spain  having  jurisdic- 
tion orer  the  Ploridas.  This  ooneession  and 
approval  must  be  rfgnrded  as  rea  adjudlcatn. 
■o  tar  as  the  rights  of  Spain  ara  involved;  and 
ae  the  United  State*  only  suecee<ls  to  tbe  rights 
10  h.  ed. 


ef  Spain  t^  a  cession  of  the  Tacant  laad,  H 

follows  that  it  is  equally  conclusive  upon  tlun. 

Thle  court  have  directed  that  if  the  bo 


aries  of  the  oeeeion  cannot  be  ascertained, 
"then  the  adjacent  lands,  considered  and  heia 
by  the  Spanish  government  aa  anneied  to  a 
fortress  for  military  pnrpoaea,  shall  l>a  r^ 
served."  The  United  Statea  hold  the  afHrmatlTa 
of  tbe  proposition,  that  there  was  bt  law  or 
usage  such  "reaervatfon  of  eoQ,  but  tW  [*•! 
have  utterly  failed  to  prove  It  by  anything  Is 
this  record.  Can  such  a  mere  allwation,  Mth- 
out  proof,  stand  against  an  Indian  sale  for 
the  land  in  question,  recognized  and  approved 
by  the  Spanish  government!  It  baa  been 
enown  that  tbe  only  law  quoted  or  relied  upon, 

Sives  to  the  government  simply  the  right  to 
emolish  houses  when  th^  may  be  prejudlelal 
to  defense.  See  White's  Compilation,  pages  S6 
and  92.  So  far,  therefore,  aa  a  question  of  law 
is  involved,  it  is  against  the  pretensions  of  the 
United  SUtes. 

The  next  question  is  as  to  the  military  usage 
in  Florida  and  tlie  adjacent  colonies.  Upoa 
this  branch  of  the  subject,  the  queetion  la  even 
clearer  in  favor  of  the  appellanta  than  upon  the 
laws  of  Spain.  Beginnin|^  at  Pensaeola,  where 
there  is  the  largest  fortification  in  the  two 
Floridas,  commonly  known  as  that  of  St.  Car- 
toe  de  Barancas,  erants  were  made  up  to  tbe 
waits  of  tbe  fortincatiott,  and  confinned  by  the 
United  States  commissioners,  whose  reports 
were  approved  liy  an  act  of  Congress.  See  the 
claim  of  Don  Fernando  and  Francisco  Morino. 
whose  title  wee  confirmed  and  afterwards  pur- 
chased by  tbe  United  States  for  military  pur- 
poses j  see,  also,  the  title  of  Don  VIncento  Pin- 
tado, No.  10,  recognized  and  purchased  by  the 
United   States    for   the   same   purpose.     This 

E roves  that  that  tbe  executive  and  legislative 
ranches  of  the  government  have  admitted, 
confirmed,  and  purchased  of  individuals  auch 
titles;  and  It  mil  be  seen  by  the  act  of  Con- 
gress, as  well  aa  the  decision  of  this  court  in 
the  case  of  Arredondo,  that  one  of  the  rules  of 


of  such  title;  and  It  was  further  decided, 
in  ine  ease  of  Garcia  v.  Iiee,  that  the  opinions 
of  the  executive  upon  the  construction  of 
treaties  would  be  regarded  by  the  court  aa 
ooDcluiivs.  This,  too,  was  a  case  In  which 
eveiy  member  of  the  court  must  have  been 
satisfied,  by  the  perusal  of  the  documents,  that 
it  they  bed  been  at  liberty  to  consider  the 
question   upon   the  proofs   in   the   record,   th» 


of  1819.  But  to  proceed  with  the  miliUry 
usage-  A  fortification  was  ereeted  upon  the 
high  grounds  above  Pensaeola,  called  the  fort 
of  St  Hlcbael,  and  ragularly  garrisoned  up  to 
the  period  of  tbe  n^^tlation  of  the  Florida 
Trea^.  There  were  granted,  'Immedl-  (*SI 
ately  adjacent  to  the  fort,  lands  eonfirmed  to 
William  King,  Rowland  Clapp,  Fawlloe  Riv- 
era, and  others. 

It  appeara  also  that  various  grants  wera 
made  and  confirmed  adjacent  to  the  fortifiea- 
tions  of  St.  Augustine,  and  that  of  Mobile,  tbe 
site  of  which  was  also  granted  by  the  Spanish 
government.  These  concurrent  acts  of  Imtb 
governments,  in  regard  to  all  the  fortifications 

the  Floridaa,  ara  conclusive  aa  to  tlte  mill- 
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tuj  nMge  In  tlie  prorbieM.  Then  ma,  nei- 
ther by  l&w  not  ciuUim,  knf  other  tkui  4  re- 
•arved  rieht  to  the  aervitude,  which  eeaaed  with 
the  abaDJonment  ol  the  fortiScation.  The  title, 
therefore,  of  Forbes  k  Company,  trsnamitted  to 
Colin  Mitchell  and  othere,  waa  as  perfect  aa 
that  to  an;  other  portion  of  the  grant,  with 
the  eingle  eiception  that  tliej  could  not  build 
within  the  range  of  the  shot,  lo  as  to  be  prej- 
ndicial  to  defense.  There  is  uuthing  in  the 
lawi  or  usagea  of  Spain  to  prerent  their  cul- 


Spauish  provinces — Forts  Chartres,  Kaskaski 
St.  Louii,  New  Orleans,  New  Madrid,  and  Ba- 
ton Rouge—similar  grants  were  made,  con&nued 
bj  eommiesioners,  and  ratified  by   Congreas. 

As  the  Indian  sale  and  Spanish  raLilication 
run  to  the  forks  of  the  river,  the  appellants 
took  the  whole  title  absolutely,  except  at  that 
point  and  sub  modo  as  to  that.  The  abandon- 
ment of  the  fort  mutt  give  them  the  same  title 
whioh  they  had  to  other  portiana  of  the  grant. 
The  question  appears  to  be  too  plain  and  ob- 
vious for  further  argument  or  il lustration. 

Mr.  Gilpin,  the  Attorney -General  of  the 
United   States,   contended— 

let.  That  the  decree  of  the  Supreme  Court 
at  January  Term,  1S3S,  ascertained,  absolutely, 
the  title  and  right  of  the  United  SUte*  to  a 
tract  of  land  embracing  the  fortress  of  St. 
Marks,  and  a  certain  extent  of  territory  around 
it;  that  their  title  to  the  whole  of  this  is  as 

terfect  and  complete  as  that  by  which  they 
old  any  part  of  the  public  domain,  and  that 
the  appellants  had  and  have  no  right  to  any 
portion  of  it. 

2d.  That,  for  the  purpose  o(  ascertaining 
that  extent  of  territory  around  the  fortress. 
they  directed  the  bountfariee  thereof  ahould  be 
determined  by  the  Superior  Court  of  Middle 
63*]  Florida,  in  the  'manner  prescribed  by 
that  decree;  but  that  they  conferred  by  their 
mandate  no  other  authority  on  that  court. 

3d.  That  the  decree  of  that  court  is  war- 
ranted by  law,  and  the  facta  proved,  and  is  a 
complete  and  faithful  execution  of  the  man- 
date of  the  Supreme  Court;  and  ought,  there- 
fore, to  be  affirmed. 

Elaborate  as  have  been  many  of  the  diecus- 
slona,  and  anxiously  contested  as  have  been 
many  of  the  cases  that  have  received  Uieir 
final  award  from  this  court,  it  ma^  be  doubted 
whether  anyone  baa  surpaased,  in  these  re- 
spects, that  which  is  now  to  receive  its  conclu- 
sive decision.  Tlie  vast  extent  of  territory  that 
has  been  involved  gives  a  magnitude  to  the 
controversy  before  which  the  ordinary  diacua- 
■ions  about  lend  titles  dwindle  into  insienift- 
can(«.  It  far  exceeds,  in  extent,  one  of  the 
sovereign  State*  of  this  Union;  and  it  equals, 
if  it  does  not  also  exceed,  another.  It  embraeea 
within  Its  limits  a  fertile  land,  and  a  climate 
of  unsurpassed  salubrity^ — the  very  spot  where 
the  cavaliers  of  Spain  sought  for  the  fountaina 
of  perpetual  health.  But,  besides  these,  it 
has  also  fine  rivers,  a  sea-coast,  harbora  and  ia- 

_     .,  ..  ne  tl 

tute  ■  princely 

The  conteat  to  secure  It  has  been  proportioned 
to  its  msfrnitude.  Eight  years  of  uninterru[ited 
legal  oontroveray  brought  it,  at  laet,  to  this  tri- 
bunal. Five  of  the  present  judges  know  the 
i-iiilt    The  great  ability  of  the  counsel;  the 


laborious  resaarehes  into  the  Spanish  laws;  the 
despatch  of  special  agents  by  tlie  government 
of  the  United  States  to  Cuba;  the  thorough 
ransacking  of  the  Spanish  archives;  the  de- 
ferred and  prolonged  arguments;  all  presented 
the  subject  to  this  court  with  a  fultneaa  and 
perfect  acquaintance  with  law  and  (act  that 
have  no  equal,  perhapa,  in  its  judicial  history. 
The  opinion  delivered  at  January  Term, 
I83S,  shows  the  minuteness  with  which  every 
point  of  the  case  waa  considered;  and  the  de> 
cree  is  drawn  up  with  a  care  and  a  determina- 
tion to  leave  no  point  doubtful,  which  it  might 
be  thought  would  have  been  successful.  It  de- 
clared, .9  Peters,  TSl,  the  grant  to  the  claim- 
ants to  be  valid,  and  that  their  title  embraced 
the  whole  tract  claimed  by  them,  "except  so 
much  of  the  tract  aa  included  the  fortress  of 
St.  Marks,  and  the  territory  directly  and  im- 
mediately   'adjacent    and    appurtenant    ['(4 


that  they  reject  the  claim  of  the  petitioner, 
and  decree  that  it  is  a  part  of  the  public  lands 
of  the  United  States.  They  then  order  their 
decree  to  be  certified  to  the  Superior  Court  of 
Middle  Florida,  and  they  direct  that  court  to 
have  the  two  tracts  surveyed,  vix.:  1.  That  de- 
creed to  the  claimants;  2,  That  decreed  to  the 
United  States.  They  direct  that  aa  to  the 
first,  the  lines  in  the  deeds  of  cession  from  the 
Indians  to  the  claimanta  shall  be  followed.  An 
to  the  second,  they  also  direct  that  the  lines 
of  the  cession  to  the  Spanish  government  shall 
be  followed,  if  they  can  be  ascertained;  but  if 
not,  then.  In  the  first  place,  the  boundaries  of 
the  lands  held  at  that  fortress,  by  the  Span- 
iarda.  as  annexed  to  it.  If  these  cannot  b« 
ascertained,  then  the  boundaries  of  so  mueb 
land  aa,  according  to  mllitarr  usage,  wai  gen- 
erally attached  to  forts  in  Florida,  or  in  the 
adjacent  colonies,  are  to  be  taken.  In  default 
of  proof  of  any  of  these,  they  decree  to  the 
United  States  a  tract  extending  front  the  point 
of  junction  of  the  St.  Marks  and  Wakulla  riv- 
ers, three  miles  up  each  river,  and  bounded  br  a 
straight  line  there  drawn  from  one  to  the  other. 
It  1*  this  decree  which  the  Superior  Court 
of  Middle  Florida  has  proceeded  to  execute.  It 
has  declared:  1st.  That  the  lines  of  the  In- 
dian cession  for  the  fortress  cannot  be  asoer- 
tAined.  2d.  Tliat  the  boundaries  of  the  terri- 
tory, held  by  the  Spaniards,  aa  annexed  to  It. 
cannot  be   ascertained.     3d.     That   the  extent 


and  that  it  is,  that  within  a  line  drawn  at  the 
distance  of  fifteen  hundred  Caatilian  varas, 
from  the  salient  angles  of  the  fortress. 

The  court,  therefore,  directed  the  Surveyor- 
General  of  Florida  to  lay  oO  that  boundary. 

At  this  stage,  the  claimants  interpose:  de- 
claring that  this  decree  of  the  court  ia  wrong, 
that  there  is  no  military  usage  in  Florida 
which  annexes  any  land  to  a  fortress  beyond 
its  waits,  and  that  if  any  land  at  St  Marks 
belonged  to  the  United  States,  it  was  eonfinad 
within  a  line  running  along  the  walla  of  the 
fortress;  but  that  in  fact,  they  were  entitled 
to  no  land  there  whatever,  as  they  had  aban- 
doned it  as  a  fortress;  and  it  waa  'eon-  ['IS 
tended  that  such  ought  to  hove  been  the  de- 
cree of  the  Superior  Court  of  Middle  Florida, 
in  obeying  the  mandate  of  this  court 

Petflrs  1». 
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It  la  tlina  erldent  thot  two  aucatlons  prucDt 
theuMlvMi  1.  What  were  (he  extent  and 
menniDg  of  that  portion  of  the  Judgment  of 
thii  court  at  Januarj  Term,  1S36,  which  wa< 
la  favor  of  the  United  States  T  2.  la  the  de- 
cree made  hj  the  Superior  Court  of  Middle 
Florida  a  faithful  eiecution  of  the  mandate 
of  thla  court;  or  would  itn  ovAtr  have  been 
trulj  performed  bj  a  decree  luch  a*  the  elalm- 
ftntt  requlradt 

1.  Id  proceeding  to  examine  the  Arst  ques- 
tion, it  !■  proper  to  advert  to  the  principles  bj 
which  we  are  t«  be  guided.  In  considering  hon 
far  an  inferior  court  haa  property  executed  the 
mandate  of  the  court  above.  "To  ascertain," 
Bay  this  court  in  Ex  parte  SIbbald,  IS  Petera, 
403,  "the  true  intention  of  the  decree  and  man- 
date of  this  court,  the  decree  of  the  court  he- 


the  ease  of  The  SanU  Maria,  thejr  say:  "The 
proceedings  in  the  original  suit  are  always 
wfore  the  court,  so  far  as  to  determine  any 
new  points  between  the  parties."  10  Wheaton, 
431. 

Adverting,  then,  to  the  original  decree,  and 
the  proceedings  on  which  it  was  founded,  it  is 
contended,  on  the  part  of  the  United  States, 
that  the  Supreme  Gaurt  ascertained  absolutely 
the  title  and  right  of  the  United '  States  to  a 
tract  of  land  embracing  the  fortress,  and  a 
eertain  extent  of  land  around  it;  that  their 
title  to  the  whole  of  this  territory  was  as  per- 
fect and  complete  aa  that  by  which  ther  hold 
any  portion  of  the  public  domain,  and  that 
the  claimants  had  and  have  no  right  what- 
ever to  anf  portion  of  it. 

The  original  proceedings  in  the  case  were  in- 
stituted l^  the  elaimanti  to  recover  the  whole 
of  the  vast  territory  in  question.  They  Sled 
their  petition  under  the  sixth  section  of  the  Act 
of  the  23d  of  May,  1B2S.  Id  that  petition  they 
claimed  to  hold  the  entire  one  million  two  hun- 
dred thousand  acres,  under  deeds  from  the 
Indians,  confirmed  by  the  Spanish  authorities. 

The  United  SUtes,  in  reply,  denied,  first, 
that  they  had  any  valid  title  from  the  India:is 
and  Bpanish  authorities,  to  any  part  of  the 
land;  but,  second,  if  they  had  t^  a  part,  they 
•  •*]  had  not  *ta  that  portion  of  it  which  em- 
braced, and  was  appurtenant  to,  the  fortress 
of  St  Marks. 

The  oorreetneai  of  the  lint  position  la  not 
BOW  a  matter  of  discussion.  The  validity  of 
the  title  of  the  claimants  to  the  large  body 
of  land  ceded  to  them  by  the  Indians,  was 
affirmed  by  this  court,  and  forms,  at  present. 
no  subject  of  controversy.  But  as  to  the  sec- 
ond, the  right  of  the  claimants  to  the  fortress, 
and  its  appurtenant  territory,  the  whole  ee- 
rie* of  evidence  adduced  on  the  original  trial 
In  the  Superior  Conrt  of  Middle  Florida,  is 
eonctusive  against  them. 

[The  Attorn  ey-Oene  ml  Uien  reviewed,  in  de- 
tail, all  the  facts  connected  with  the  privileges 
and  eeasioni  granted  to  Pauton  and  bis  succes- 
sors, from  the  3d  of  September,  1783,  when  the 
Floridas  were  retroceded  to  Spain,  by  England, 
until  the  &6th  of  August,  I82S,  when  Forbes 
preaented  his  petition  to  the  Gcvemor-Qeneral 
of  Cubn  for  a  eertifleate  of  the  cessions.  From 
this  review,  he  regarded  it  as  clear  that  the 
flnt  title  of  the  claimant  to  any  portion  of  this 
land  was  acquired  only  in  1806;  that  all  wbieh 
10  L.  ed. 


was  then  acquired  lay  on  the  west  side  of  the 
Wakulla;  that  in  1811  they  bought  from  the 
Indians  such  right  only  as  they  then  had  to  the 
laud  between  the  Wakulla  and  St.  Marks;  that 
in  182S,  when  they  made  their  application  to 
the  Governor-Qeneral,  they  did  not  r^ard 
their  own  claim,  derived  under  this  last  pur- 
chase, aa  embracing  the  fortress  of  St.  Marks, 
and  that  the  claim  thereto  was  first  set  up  In 
1828. 

The  Attorney. General  then  examined,  in  the 
■ame  detail,  the  evidence  adduced  on  the  orig- 
inal trial,  which  proved  the  acquisition  and  es- 
tablishment by  the  Spanish  government  of  % 
fori,re«a  at  St.  Marka,  even  before  the  transfer 
of  Florida  to  England,  in  1763;  the  eari^  and 
express  recognition  hy  the  Indians  of  their  un- 
disputed possession  and  sovereignty;  the  sev- 
erance from  the  Indian  domain,  not  only  of 
the   post   itself,   but   of   the  quantity   of   land 


the  construction  of  the  present  military  work, 
in  1787 ;  the  subseauent  maintenance  of  it, 
at  a  great  cost;  and  its  distinct  and  special 
delivery  to  the  United  States,  on  the  cession 
of   the   Floridas   to   them.] 

Thus,  then,  stood  the  ease,  on  the  evidence 
before  the  Superior  Court  of  Middle  Florida. 
A  clear  title  in  the  government  of  'Spain,  [*t1 
and  derived  from  them  to  the  United  States,  to 
this  fort,  and  the  circle  of  necessaiy  jurisdic- 
tion, founded  on  conquest,  direct  grant,  for^ 
if  not  sixty  years'  [Mssesaion,  and  l^al  pre- 
scription. A  title  in  the  claimants,  admitted 
to  commence  less  than  ten  years  before  the  ces- 
sion of  Florida  to  the  United  SUtes,  in  Its 
terms  excluding  the  fortress  and  its  appurten- 
ances; but,  if  it  did  not,  being  toUIly  incon- 
sistent with  the  previous  right  of  the  opposite 
party.  Is  it  surprising  that  the  judge,  in  allud- 
ing to  the  pretense  tlmt  the  Indian  grant  to 
Forbes  should  cover  this,  spoke  of  it  as  "mani- 
festly extravagant  and  unjust ifiableT" 

The  decree  of  that  court,  however,  being  ad- 
verse to  the  whole  claim  of  Forbes,  came  en- 
tirety on  the  appeal,  before  the  Supreme  Court. 
But  it  does  not  appear  that  the  claimants  ven- 


trnry,  the  counsel  (or  the  claimants  admitted, 
in  his  argument,  that  "the  Indian  title  for  the 
site  of  the  fort  of  St.  Marks  had  been  extin- 
guished by  a  negotiation  made  by  the  Governor 
of  West  Florida."  When,  therefore,  the  court 
came  to  pose  on  the  validity  of  the  claim,  they 
scarcely  adverted  to  the  original  pretension  set 
up  to  this  portion  of  the  land,  eonsidering  it  as 
unequivocally  abandoned,  "As  to  the  land," 
say  tbey,  10  Peters,  733,  "covered  by  the  fort 
and  appurtenances  to  some  distance  around  it, 
it  becomes  unnecessary  to  Inquire  into  the  ef- 
fect of  the  deeds,  as  the  counsel  for  the  peti- 
tioners have  in  open  court  disclaimed  any  pre- 
tensions to  It."  The  court,  however,  were  satis- 
fied of  the  validity  of  the  Indian  grants,  and  of 
the  title  of  the  claimanU,  to  all  the  land  that 
they  derived  under  them ;  as  much  as  they  war* 
of  the  title  of  the  United  SUtes  to  all  that  was 
held  by  the  Spanish  government.  Their  decree 
was,  therefore,  carefully  made.  It  declared  that 
the  title  of  the  petitioners  to  the  land  claimed 
was  valid  and  complete,  except  to  so  much  of  it 
'^  fndudoa  th«  fortress  of  St.  Marka,  and  tha 
••S 
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territory  direetlj'  and  immediately  adjacent  and 
■ppurtenaDt  thereto;"  and  they  declared  that 
tiie  claim  of  the  petitioners  to  this  latter  tract 
"waa  rejected,  and  that  the  aame  is  a  part  of 
the  public  land*  of  the  United  SUtes."  They 
then  proceeded  (B  Petera,  T63),  to  declare  the 
mode  in  which  their  decree  tlioutd  be  executed. 
They  ordered  the  Surveyor- General  of  Florida- 
to  survey  and  lay  off  the  lands  decreed  to  be* 
88*]  long  to  the  petitioner,  "excepting,  *nev- 
ertheleaa,  the  part  declared  to  be  the  territory 
of  the  United  States."  To  fix  the  boundariea  of 
this  excepted  territoiy,  thOT  ordered  the  Supe- 
rior Court  of  Middle  Florida  to  Mcertain — 

1,  The  territory  which  was  ceded  by  the  In- 
dians to  the  crown  of  Spain,  for  the  purpose  of 
erecting  the  fort. 

2.  If  the  boundaries  of  this  eould  not  now  be 
ascertained,  then  to  ascertain  the  extent  of  the 
adjacent  lands  which  were  considered  and  held 
by  the  Spanish  government  or  the  commandant 
of  the  fort,  as  annexed  to  the  fortress  for  mili- 
tary purposes. 

S.  If  this  could  not  be  done,  then  to  ascer- 
tain the  extent  of  land  generally  attached  to 
forts  in  Florida,  or  the  adjacent  colonies,  ac- 
cording to  military  usage. 

4.  If  this  could  not  be  done,  then  to  extend 
a  straight  line  across  from  the  St.  Marks  to  the 
Wakulla,  at  the  distance  of  three  mites  above 
their  point  of  iunction,  embracing  within  it 
the  territory  which  was  to  be  considered  as 
adjacent  and  appurtenant  to  the  fortress. 
Finally,  they  directed  the  surveyor^eneral  to 
aurv^  and  lay  off  for  the  United  SUtei  the 
land  thus  declared  to  belong  to  them. 

It  will  be  seen,  fnnn  the  careful  manner  in 
which  this  decree  was  framed,  that  the  Supreme 
Court  left  no  question  of  title  unsettled;  that 
they  explicitly  decreed  what  belonged  to  the 
two  parties  who  were  claimants-— vhat  be- 
longed to  Forbes,  and  what  belonged  to  the 
United  States;  that  they  absolutely  and  totally 
rejected  the  claims  of  the  one  party  or  the 
otncr  to  certain  portions  of  the  soiti  that  no 
title,  perfect  or  imperfect,  past,  preaeut,  or  fu- 
ture, was  recogniied  as  existing  in  either  party 
to  any  other  portion  of  the  land  in  controversy 
than  that  which  was  assigned  to  him  by  the  de- 
eree.  To  Forbes  was  given  all  he  claimed,  ex- 
cept a  traot  previously  granted  to  the  Spanish 
erown.  To  that  trnct  they  declared  he  pos- 
sessed no  right  whatever,  perfect  or  imperfect; 
but  that  it  belonged,  in  absolute  title,  to  the 
United  States.  If  its  boundaries  were  known, 
His  survey  was  to  be  made  according  to  them. 
If  its  boundariea  were  unknown,  they  were  then 
to  be  ■  line  embracing  all  the  territory  that 
military  usages  or  military  purposes  ever  con- 
sidered as  appurtenant  to  a  Spanish  fort.  The 
nature  of  the  title  waa  not  left  to  depend  on 
these  usages,  but  merely  the  extent  of  boundary. 
The  title  was  declared  in  terms  to  be  absolute; 
88*]  wherever  the  boundary  "was,  the  land 
was  public  land  up  to  that  tioundary;  the  claim 
of  Evrbes,  of  every  sort  and  to  every  inch  of 
it,  waa  absolutely  rejected,  as  completely  as  if 
ke  had  never  held  any  grant  whatever.  The 
only  reason  for  failing  to  direct  the  surveyor- 

Seneral  to  lay  olT  the  Mundary  line  of  the  trNct 
ecreed  to  the  United  States,  was  the  ignorance 
•f  the  court  on  a  single  point  of  fact,  and  that 
fact  they  directed  the  eourt  below  to  Hecrtaiii. 
884 


This  that  eourt  has  done.  They  have,  by  a 
formal  ^dgment,  declared  that  there  is  no  evi- 
dence either  of  the  boundary  fixed  by  the 
Indians  at  the  time  of  conveyance,  or  of  that 
claimed  by  the  Spanish  government  or  com- 
mandant at  St.  Marks;  but  that  it  was  a  well 
settled  military  usage  to  extend  the  appurte- 
nances of  a  fort  to  the  distance  of  fifteen  hun- 
dred Castilian  varas  from  ita  salient  angles) 
and  they  decree,  therefore,  that  the  boundary 
of  the  territory  of  the  United  States  shall  be  » 
line  so  drawn  between  the  rivers  Wakulla  and 
St.  Marks. 

It  Is  from  this  decree  that  the  present  appeaJ 
1*  taken.  It  is  alleged  to  be  erroneous,  and 
this  court  is  called  to  set  it  aside. 

Two  iuquiriea  present  themselves.  1.  Is  the 
fact  found  by  the  eourt  correct;  and  was  it  a 
well  settled  military  usage  to  extend  the  appur- 
tenance of  a  fort  to  a  distance  of  fifteen  hun- 
ared  varas  from  ita  salient  aoglel  2.  If  so,  waa 
the  decree  of  the  court  that  the  same  should  be 
surveyed  as  the  boundary  of  the  public  land 
belonging  to  the  United  States  also  correctT 

I.  By  the  law  of  Spain,  as  well  as  by  tbat  of 
moat  nations  (Merlin,  Bepertorie  i,  309,  Forti- 
fications )  a  space  Is  reserved  around  all  fortified 
places;  and  by  the  established  military  usHge 
of  tbat  country  the  reserved  space  around  a 
fort  certainly  extended  to  fifteen  hundred 
varas,  or  thirteen  hundred  and  ninety  English 
yards.  In  the  RecopiUcion  (bk.  3,  t.  T,  I,  1 ) ,  it 
is  declared  that  the  ground  about  castles  and 
fortresses  shall  be  clear  and  unoccupied;  and 
if  a  house  be  erectad  within  three  hundred 
paces  (which  is  equal  to  two  hundred  and 
eighty  English  yards),  it  shall  be  demolished. 
In  the  aame  work  (bk.  4,  t  7,  1,  12),  no  houses 
are  to  be  built  within  tliree  hundred  places  of 
the  walls  of  new  towns.  Similar  to  this  is  the 
evidence  taken  in  the  present  case.  At  the 
instance  of  the  claimanta,  the  testimony  of  the 
director  of  engineers  at  Havana  was  taken  b^ 
order  of  Tacon,  the  Govemor-Oenerai.  This 
officer  states  that  "when  castles,  forta,  'or  1*19 
fortifications  are  established,  a  radius  is  deter- 
mined from  the  salient  anglea  of  the  covered 
way  of  fifteen  hundred  varas  all  around  the 
fortification,  in  which  apace  is  prohibited  the 
construction  of  dwellings."  This  is  the  opin- 
ion of  a  director  of  engineers  in  the  Spanish 
Army,  as  to  the  distance  of  the  line  from  the 
fortress— the  point  of  fact  to  bs  ascertained. 
Again,  a  concession  of  Governor  White  is  pro- 
duced, where  a  ^rson  apolies  for  three  acres 
of  land  at  MacariE.  The  eolef  engineer  reporta 
them  to  be  within  fifteen  hundred  varas  of  the 
fort,  and  therefore  a  mere  right  of  temporary 
oultlvation  was  granted.  There  were  several 
witnesses  examined  at  the  trial,  who,  although 
unacquainted  with  the  military  usage  of  Spain 
in  particular,  and  differing  as  to  the  exact  ex- 
tent of  ground  thus  reserved  around  forta,  oob- 
cur  in  a  resen'ation  being  necessary,  to  an 
extent  sufficient  to  permit  the  use  of  artillery. 
Colonel  Achille  Murat  states  that  the  distance 
kept  free  from  permanent  structures,  on  ths 
glacis  or  esplanade  of  a  fortress,  is  determined 
by  a  radius  from  tlie  saiicnt  angles  of  the  cov- 
ered way  of  seventeen  hundred  tnises,  about 
three  thousand  four  hiindrpd  yards.  Colonel 
Gadsden  says  tbat  he  does  not  know  the  mili- 
tary usage  «f  Spain  on  the  tubjeet.  but  that^ 
Pctara  t«. 
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in"  grnunda  abould  alno  be  taken  poassB- 
Btud  of,  to  the  extent  of  point  blank  Tknge  of 
heavy  ordnance;  Bueh  being  tbe  uuge  of  the 
Spanish  ftovemiaent;  he  adds  that  no  fartress 
ii  defensible  nnlen  it  has  comiDBUd  of  the 
ground  around,  to  tbe  extent  of  point  blank 
range.  Major  Vinton  aays  the  point  blank 
range  of  a  thirty-two  pounder  la  eight  hundred 
and  fifty  yards.  To  complete  the  testimony  on 
this  point,  we  have  tbat  of  Colonel  Butler,  who 
•ays  expressly  that  the  woods  had  been  cleared 
away  by  the  authorities  of  St.  Marks,  to  a  dis- 
tance of  a  mile  and  a  half  from  its  welts;  and 
that  of  Mr.  Crane,  one  of  the  claimant's  wit- 
nesses, who  sa^s  no  buildings  were  erected  out- 
aide  of  the  fort  before  1927,  and  then  by  per- 
luission  of  the  United  Stntea.  This  point,  then, 
IS  clearly  estAbllshed,  that  tbe  extent  of  sail, 
for  fifteen  hundred  varas  from  tbe  fort,  was 
appuTtrnant  to  it. 

II.  This  fact  being  established,  the  remain' 
{ng  in<]uiry  is,  whether  the  court  erred  in  de- 
ll*] creeiog  that  "the  surveyor-general  'should 
lay  off  tbe  land  up  to  this  line,  as  being  re- 
nerved  to  the  United  States,  and  forming  part 
of  the  public  lands." 

This  is  the  main  point  of  the  ciae,  on  the 

Eirt  of  the  appellant*  in  their  present  proceed- 
g.  Th^  deny  that  this  part  of  the  decree  is 
right,  upon  two  grounds,  which  were  elabo- 
rately set  forth  in  what  are  termed  their  peti- 
tion and  amended  petition,  filed  in  the  court  be- 
low. Tbe  first  of  these  grounds  was  taken  on 
the  30th  January,  ISSQ,  when,  in  the  shape  of 
a  petition  to  the  court  below,  they  asserted 
that  they  were  the  original  proprietors  of  the 
■oil  OS  grantees  of  the  Indians;  and  that,  by 
the  law  of  tbe  Indies  and  the  usage  of  Spain 
and  her  eolonica,  they  possessed  the  absolute 
and  useful  dominion  of  It  up  to  Uie  walls  of  the 
fortress,  and  were  only  limited  and  restrained 
therein  so  tar  as  to  l>e  prevented  from  erecting 
uny  permanent  buildings  that  might  interfere 
with  the  defense  of  the  place;  and  they  there- 
fore contended  that  the  decree  of  the  oourt  be- 
low should  make  the  walls  of  the  fort  tbe 
boundary  of  their  claim.  The  second  ground 
waa  taken  on  the  14th  February.  1838,  when,  in 
what  was  csUed  an  amended  petition,  they  as- 
serted a  still  broader  right;  they  alleged  that 
the  ^und  on  which  the  fort  itself  stoM,  being 
originally  granted  by  the  Indians  for  the  pur- 
poses of  a  fort  alone,  a  mere  use  and  occupancy 
passed  to  Spain  for  militai?  purposes,  leaving 
the  fee  In  the  Indians  and  their  assignees;  ttiat 
such  use  or  right  of  possession  only  passed  to 
tbe  United  States;  tnat  they  hod  abandoned 
the  place  as  a  military  possession;  tbat  all 
their  title  thereto  had  ceased  from  such  aban- 
donment; and  thnt  the  whole  place,  within  the 
walU  of  the  fort  as  wet]  as  without,  now  be- 
lotU*  absolutely  to  them  as  the  grantees  of  the 
Indians.  They  therefore  contended  that  the  de- 
eree  of  the  court  below  should  declare  that  "the 
fas  of  the  land  eovered  b;  the  fort"  was  vested 
In  them. 

To  the  grounds  thus  boldlr  taken,  it  Is  an- 
swered that  there  are  no  such  laws  or  Spanish 
nssfts  as  the  sppellants  allege,  which  are  ap- 

Sleable  to  this  case;  but  that,  on  the  contrary 
ay  vest  the  absolute  title  In  Uie  United 
10  L.  ed. 


States,  as  far  as  tlie  line  osoertained  by  the 
court;  that  if  there  were  any  such  law  or  usage, 
it  is  controlled  in  this  case  by  a  prior  and  abso- 
lute grant  from  tbe  Indians  to  the  Crown  ol 
Spain;that  had  it  not  been  so  expressly  granted 
it  has  been  so  held  by  an  undisputed  posseBsian 
•of  more  than  half  a  century;  that,  [•!* 
besides  this,  the  right  of  the  United  States  to 
the  extent  claimed  by  them,  was  solemnly  ad- 
mitted without  qualification  by  the  appellants; 
and  that,  if  it  were  not  to,  the  question  now 
raised  has  been  finally  and  irrevocably  settled 
by  the  decree  of  this  court,  and  could  not  be 
mooted  or  acted  upon  by  the  court  lielow,  as 
the  appellants  demand. 

1.  By  the  law  and  usages  of  Spain,  where  a 
fortress  was  erected  in  a.  country  conquered 
from  the  Indians,  the  absolute  dominion  and 
tilie  to  the  soil  remained  vested  in  the  Spanish 
crown,  not  merely  of  the  fortress  itself,  but  of 
the  land  necesaarily  appurtenant  thereto.  This 
results  directly  and  incontcstiljly  from  the 
whole  system  of  Spain,  in  regard  to  countries 
discovered  by  her,  or  conquered  from  the  In- 
dians. Spain  denied,  absolutely,  all  right  of 
tbe  Indians  to  the  conquered  soil,  except  such 
OS  woe  allotcd  to  them;  to  tbat  only  did  she  ad- 
mit any  right  or  title  whatever.  No  nation 
ever  framed  so  full  and  complete  a  system  in  re- 

frd  to  her  discovered  or  conquered  territory. 
Robertson's  America,  fi2,  102;  2  Rob.  208, 
230,  note  89.  The  "Kecopilacion  de  Leyes  de  los 
reynas  de  las  Indias"  contains  this  system  in  a 
digested  and  written  form.  It  includes  the 
Floridas,  not  merely  by  its  general  terms,  but 
by  its  express  language.  Bk.  2.  t.  IS,  1,  Z;  bx. 
B,  t.  2, 1,  1,  2  White's  New  Rec  67.  Every  part 
of  this  work  shows  that  the  King  of  Spain 
claimed  the  atraolute  title  in  alt  lands  within 
the  American  dominions,  and  did  not  recognize 
any  right  of  the  Indians,  except  in  regard  to 
such  tracts  as  were  expressly  left  in  their  pos- 
session. He  asserted  (bk.  3,  t.  1, 1.  I;  bk.  4,  L  I, 
I,  I;  bk.  4,  t.  2,  1,  1 ;  bk.  4,  t.  12,  L  14,  2  White's 
New  Rpc.  32,  48,  52)  his  absolute  dominion  to 
the  soil  of  the  Indians,  by  donation  of  the  Holy 
See.  Unlike  the  Anglo-Americans,  Spain  never 
made  a  single  treaty  to  acquire  the  soiL  Their 
own  settlements,  with  lands  for  grazing  and 
hunting,  were  left  to  the  Indians.  These  they 
were  permitted  to  alienate  and  devise,  under 
certain   r^uiatlons,  as   Spanish  subjects  wore 

fermitted  todo.  with  lands  granted  to  themj  bnt 
r  they  occupied  lands  beyond  this,  or  refused 


New  Rec.  48,  60.  They  were  not  permitted  to 
ehange  tlieir  settlement,  or  residence,  without 
leave  of  tbe  Spanish  authorities.  Bk.  6,  t,  I,  1, 
27;  t.  3,  '1. 1,  13,  18.  19,  20.  In  the  Treaty  [-IS 
of  1784  vrith  the  Florida  Indians  (10  Wait's 
Am.  St.  Fa.  123),  which  was  mode  after  tbe  long 
war,  and  when  it  was  most  desirable  to  atta<^ 


them  to  Spain  and  dissolve  their  growing  e 
nection  with  the  English  colonies,  by  means 
the  promise  of  certain  commercial  intercourse. 


they  were  yet  expressly  subjected  to  these  Span- 
ish laws;  and,  even  as  regards  their  own  settle- 
ments, nothing  was  guaranteed  to  thmn  beyond 
their  actual  possessions,  to  the  extent  to  which 
they  were  recognized  by  the  laws  of  the  Indies. 
These  doctrines — the  right  of  absolute  domin- 
ion, which  conquest  gives  over  an  Indian  t«r- 
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rltoTT — bkTe  been  m  often  recognized  by  our 
MurtB  tbiit  thev  are  no  longer  open  to  digcus- 
■ion;  knd  they  have  been  applied  as  well  to  the 
Aniarican  u  to  the  Spanish  intercourse  with 
the  original  inhabitants  of  this  continent.  As 
otrlj  as  1B06,  the  executive  department  of  our 
oovernment,  in  its  oSieial  correspondence,  laid 
down  these  prineiplea  (IS  Wait  Am.  St.  Pa. 
SlI)  ;  and  in  the  case  o(  Johnson  t.  M'lntosh,  6 
Wheat.  643,  the  whole  question  waa  elabo- 
rately argued  and  tboroaghly  examined  in  this, 
the  highest  branch  of  our  judicial  department. 
In  delivering  the  opinion  of  the  court,  the  Chief 
Justice  went  at  larse  into  th«  lubjeet.  He 
clearly  showed  that  discovery  was  the  original 
foundation  of  titles  to  land  on  the  American 
continent,  as  between  the  dilTerent  European 
nations,  by  whom  oouquests  and  settlements 
w«re  inade  here;  that  the  European  govem- 
nents  asserted  the  exclusive  right  of  granting 
the  soil  to  Individuals,  subject  only  to  the  In- 
dian right  of  occupancy,  which  those  govern- 
ment* were  exclusively  to  extinguish;  that  the 
same  principle  was  recognized  iri  the  wars,  ne- 

S>tiat!onB,  and  treaties,  between  the  different 
uropeaa  powers;  and  that,  since  the  Revolu- 
tion, it  has  been  adopted  by  tbe  American 
States,  the  exclusive  right  of  the  British  ^v- 
eminent  over  lands  occupied  by  the  Indians 
having  passed  to  the  governments  of  the  States 
or  of  the  Union,  as  the  case  may  be.  The  Su- 
preme Court  of  New  York,  in  the  case  of  Jack- 
Son  V.  Qoodel,  20  Johnson,  693,  examined,  after 
an  elaborate  discussion,  the  same  general  ques- 
tion, and,  without  any  knowledge  of  the  case 
Eding  in  this  court,  came  to  the  same  result.  Bo 
.then, as  the  general  question  la  concerned,  In 
regard  to  the  right  of  the  government  of  a  nation 
by  whom  the  conquest  or  discovery  is  made  to 
74*]  take  possession  'at  Indian  landi,  we  need 
look  no  further  to  ascertain  the  principles 
which  bave  governed,  not  only  Spain,  but  other 
European  nations,  as  well  as  ourselves.  Even 
In  the  particular  case  out  of  which  the  present 
appeal  arose,  this  court  (d  Peters,  746).  having 
reference  especially  to  the  rights  of  the  Spanish 
crown  in  Florida,  has  declared  that,  subject  to 
A  possessory  right  under  which  the  Indians 
night  enjoy  their  actual  settlements,  "the  ulti- 
mate fee  was  in  the  crown  and  its  grantees."  If 
this  view  of  the  law,  as  applicable  to  the  rights 
of  sovereignty  enjoyed  by  conquerors  or  dis- 
■HvererSi  be  correct,  who  can  doubt  that  they 
might  appropriate  to  their  use  the  territory 
they  desired  for  public  workst  To  deny  it 
would  be  in  the  face  of  every  principle  thus  es- 
tablished; and  it  may  well  excite  surprise,  at 
this  day,  that  the  right,  either  of  the  British, 
the  French,  or  the  Spanish  settlers  of  America, 
to  bold  land  sufficient  for  a  fortress,  in  the 
oonatry  thaj'  had  acquired,  should  be  queS' 
tioned. 

II  a  doabt  eould  exist,  it  will  be  removed  by 
axaminiog  the  attempt  made  by  the  appellants 
to  sustain  their  doctrine.  After  a  search  the 
moat  laborious,  they  rest  It  upon  the  opinions 
of  two  or  three  military  offleers,  and  a  few 
gnnts  in  Florida  and  Louisiana,  supposed  to  be 
somewhat  analogous.  The  first  of  these  opin- 
ions is  not  that  of  a  Spanish  lawyer,  or  a  per- 
*oo  acquainted  with  the  public  land  system.  It 
/>  from  "•  director  of  engineers,"  whose  name 
even  la  not  givta.  After  describlne  tbe  Ala-  \ « . . 
Uuevot  lUtam  bnndrMl  mu  to  be  tWi  iiUBb\*to;!K««iii&Mfian  V 


is  attached  to  a  fort,  for  military  purposes,  he 
says;  "Within  this  it  is  prohibited  to  build 
houses,  or  rebuild  those  already  in   existence. 


full  possession  of 
Rmt  useful  domain  of  said  lands, 
ily  the  construction  of  such  ediflcea 
,re  necessary  for  their  cultivation, 
"     — ily   destroyed   i      —      "' 


siege.    This,"  be  remarked,"is  done  for  the  pur- 
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government  ^m 
the  immense  expense  that  would  otherwise  be 
necessary  for  the  indemnification  of  the  prO' 
prietoTS  whose  lands  were  thus  taken."  He 
then  concludes  by  saying:  "Prom  what  bs  has 
exposed,  and  from  the  evidence  under  his  eye, 
it  results  that  St.  Marks  has  not  occupied,  and 
ought  not  to  occupy,  more  than  the  land  within 
the  line  of  the  ditch."  Now,  of  this  opinion,  be- 
yond the  part  which  given  the  'distance  [*Tt 
of  the  line  of  reservation  according  to  military 
usage,  it  may  be  remarked  that  it  is  entirely 
gratuitous^no  opinion  on  any  other  point  wsa 
asked.  But  is  it  surprising  that  it  should  have 
been  thus  volunteered  by  an  ei-parte  and  anon- 
ymous witness,  when  it  was  evidently  intro- 
duced to  his  notice  as  an  important  part  of  the 
claimant's  case.  The  evidence  on  which  be 
founded  it  was,  as  he  remarks,  under  his  eye; 
that  evidence  could  only  be  such  as  related  to 
the  claimant's  title;  it  could  not  come  oSleially 
before  the  "director  of  engineers,"  it  could  onqr 
be  brought  by  them  specially  to  his  notice. 

But  admitting  the  "exposition."  though  not 
the  "result"  of  the  "director  of  engineers,"  yet 
it  does  not  establish  a  position  it  is  necesiaiy 
to  deny.  It  estsblisbes  only  this,  that  a  re- 
lulting  fee,  or  a  right  to  the  usufruct  of  tbi 
loil.  in  and  around  forts,  existed  when,  on  th) 
establishment  of  a  fortress,  the  existing  titled 
the  owners,  (or  purposes  of  economy,  was  ob^ 
partially  condemned,  or  a  nartial  use  not  Inter 
fering  with  that  for  which  it  woa  taken,  wm 
allowed;  or  when,  after  the  establlsbment  of  a 
fortress,  qualified  grants  were  made  arowid  It, 
which  became  strengthened  bv  a  prcseriptiiin 
that,  on  the  abandonment  of  tne  fortress,  grar 
into  on  absolute  right.  Admit  these  nrln^lM, 
and  in  what  respect  do  they  sustskln  taa  gmai 
that  the  government  cannot  take  the  abMihrti 
property;  much  more,  it  may  be  asked,  bow 
can  they  be  construed  to  prevail  Rgainst  the 
absolute  right  to  the  toil  and  domain  acqulnd 
bj  conquest,  and  always  expliritly  declaredt 
In  no  case  could  this  latent  and  resulting  Inta- 
est  exist  irithout  the  agreement  of  the  crown; 
and  in  the  case  of  a  fortress  built  on  Indisn 
land,  the  idea  of  such  an  agreement  Is  prepos- 
terous. These  views  are  applicable  to  every 
case  cited  in  the  record,  of  grants  made  np  to 
the  walls  of  fortresses.  The  case  of  Lftbatnl 
waa  one  where,  after  the  fortification  wu 
erected,  lands  were  taken  from  a  persm  ta 
whom  they  had  been  granted,  on  some  ehaacc 
in  the  works.  The  cases  of  confirmed  elaioa 
are  the  same;   no  one  can  doubt  but  that  tba 

Svenunent  might,  If  it  saw  fit,  grant  lands  u- 
r  conditions  more  or  less  rigid,  in  sneb  aitn- 
ations.  The  present  caae  has  no  principle  ia 
common  with  these. 

If  it  be  said  that  the  rij^ht  of  the  lili«  «*• 
limited  to  the  fort,  and  did  not  extend  to  tks 
.('^UT^Ananou,  Uw  s.naw«r  Is  th^t  he  wonM  asl 
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for  the  pwpMM  eoiit«mp1ftt«d;  hla  rb^t 
tin  Mine  to  ooe  *•  tb*  other;  exduding  the 
Indiuu  from  It,  «U  would  be  «et  apkit  that  the 
public  Mirice  requirad.  It  i»  thowii  to  be  u 
naceMarj  to  tbe  fort  u  tbe  IuhI  within  the 
mlla;  It  1*  ui  appurtcnkiice  wliieb,  in  • 
«ral  RTkot,  would  pau  with  It. 

S.  But  had  there  been  such  a  Iftw  or  utft^ 
■kilting  in   U17    territory   acquired   b;   Spain 
from    Uie    Indiana,    it    would    not    avail    1" 
claimant«  in  Uiia  Cftae,  beeauM  the  Indiana,  1 
dcr  whom  tbe;  claim,  recognieed  the  abaoli 
title  of  the  Spanish  govsnunent  at  least  five- 
and-twentj   jeara   before   the   purcboM  from 
which    the   clalmanta  derive  their  title.      Thia 


eoDflrmation  ot  their  title  the  claimante  de- 
iwnd.  Hi*  evidence  is  adduced  b;  themaslvea. 
Be  »*j»  that  in  1767  "all  the  lands  necessarj 
for  the  establishment  of  the  fort"  were  re- 
■erved  in  the  presence  of  tbe  Indians,  "with 
great  ceremony."  Calderon,  an  officer  there  at 
the  time,  sajs  that  tbe  quantit;  of  land  need- 
ad  to  preserve  tbe  fort,  and  all  within  "the 
drcle  of  jurisdiction  of  a  fortified  place,  was 
taken."  Evidence  stronger  than  this,  from  tbe 
lips  of  tbe  witnesses  of  the  claJmaota  could 
not  be  adduced  to  establish  tbe  nature  and  ex- 
tant of  the  Spanieh  title.  Thia  is  corroborated 
b7  the  t«rmi  of  tbe  second  deed  of  the  Indians, 
whkh  include*  the  land  betwen  tbe  Wakulla 
suid  St.  Harka,  where  they  speak  of  the  grant 
»•  eonveying  "all  tbe  ngbt"  they  bad  "re- 
tained in  tbe  land  to  that  time." 

i.  Tbe  government*  of  Spain  and  of  the 
United  States  have  bad  uniform  and  nninter* 
rupted  possession  for  at  leaat  fifty  years,  prob- 
ably for  seventy.  Tbi*  is  in  direct  proof,  in  the 
•ridence  of  Caro,  Calderon  and  Doyle,  agents 
of  the  Spanish  government  and  of  tbe  claim- 
ants, aa  to  the  period  from  1787  to  1621.  It 
was  taken  posseasion  of  in  lECl  by  General 
Jackson,  for  tbe  United  States,  in  pursuance  of 
the  second  article  of  tbe  treaty  with  Spain, 
which  expressly  and  separately  cedei  "all  pub- 
lic edifices,  fortifications,  barracks,  and  other 
bnildui^  which  are  not  private  property."  The 
possession  thus  taken  extended,  at  the  tine,  to 
the  territory  arouod  the  fort,  as  well  as  within 
the  walls.  The  forest  was  cleared  away  from 
tha  earliest  times;  no  building,  however  triQing, 
T7*]  was  erected  there  till  1827 ;Qeneral 'Jack- 
•on  took  possession  as  far  aa  the  point  blank 
range  of  a  thirty-two  pounder.  Under  the  well 
r«eognited  Spanish  law,  this  possession  would 

give  a  prescriptive  title.  That  title,  by  the 
panlsb  taw,  was  absolutely  vested  and  accrued 
long  before  the  Indian  deed  to  Forbes.  Insti- 
tutes of  Aio,  4,  2,  21 ;  1  White's  New  Rec,  347. 
4.  But  supposing  that  the  title  of  the  United 
State*  thus  derived  were  not  perfectly  clear,  it 
ia  made  so  by  tbe  express  and  explicit  disclaim- 
er of  the  appellants  to  this  fortress  and  its  ap- 
purtenances. This  disclaimer  was  distinctly 
made,  in  argument,  in  this  court,  by  their  coun- 
a«l.  It  was  so  understood  by  the  court,  and  ao 
■tands  recorded  in  their  opinion.  In  that  opin- 
fcM)  (9  Peters,  733)  It  is  said;  "As  to  the  land 
eovered  by  the  fort,  and  tbe  appurtenances  to 
some  distance  around  It,  It  becomes  unneccMary 
to  Inquire  into  the  effect  ot  the  deed,  aa  the 
eouBsd  of  tiia  petUiaiMrB  hav*  in  open  court 


disclaimed  any  pretenaloD*  to  IL'  It  might  be 
thought  tbat  a  relinquishment  of  even  a  pre- 
tension to  this  land,  so  explicit,  would  have 
Erecluded  the  present  clain^  Far  from  thia, 
owever,  the  appellants  now  seek  to  disclaim 
taeir  disclaimer.  They  seek  to  represent  it  aa 
a  sacrifice  of  part  to  secure  tbe  residue;  aa  a 
compromise.  But  it  was  no  compromise.  How 
could  they  eomoromise  with  this  court!  It  was 
an  admission  of  a  fact  that  could  not  be  denied; 
and  one  which,  if  persisted  in,  would  have  in- 
juriously affected  their  entire  claim.  Through- 
out the  whole  proceedings  in  tliat  case  there  ia 
not  a  "pretension*'  set  up  to  the  land  now  in 
controversy;  and  the  evidence  which  shows  ita 
fallacy,  if  any  were  wanting,  proceeds,  uncon- 
tradicted and  unexplained,  from  their  own  nit- 

6.  Supposing,  however,  all  these  *iewa  to  be 
erroneous;  and  supposing  thia  court  doea  not 
sustain  the  correctness  of  one  of  these  posi- 
tions; does  this  afford  ground  for  setting  aside 
this  decree  I  It  does  not.  If  the  judgment  of 
the  court  were  wrong  in  assigning  to  the  Unit- 
ed States  this  property  as  "pubhc  land,"  that 
is  an  error  of  the  Supreme  Court;  tbe  court  be- 
low could  not  inquire  into  it;  it  could  not  grant 
any  part  of  the  prayer  of  the  petitionere;  It 
had  the  limited  duty  to  perform  of  executing 
the  decree  of  the  court,  not  of  examining  quea- 
tions  connected  with  the  merits  of  that  decree. 
It  is  an  answer  to  'every  ground  of  ob-  ['19 
jection  to  say  tbat  it  is  one  with  which  the 
court  below  bad  nothing  to  do.  Ei-parte  Sib- 
bald,  12  Peters,  492.  The  decision  of  the  Su- 
preme Court  in  1B3S  wa*  final  on  every  point 
now  eou^t  to  be  raised,  In  regard  to  the  title 
to  the  lort  of  St.  Mark*  and  its  appurtenance*. 
The  sole  question,  then,  left  open,  was  the  ex- 
tent ol  those  appurtenances.  By  what  author- 
ity could  tbe  court  below  have  decided,  as  the 
claimants  require,  that  there  was  no  land  ap- 

Eurtenant  to  the  fort,  when  tbe  Supreme  Court 
ad  expressly  said  tbat  the  "territory  adjacent 
and  appurtenant  to  the  fortress  is  reserved  for 
the  use  of  tbe  United  States!"  By  what  au- 
thority could  the  oouit  below  have  declared 
^hat  tbe  fort  and  its  appurtenances  had  been 
ibandoned  by  the  United  States,  and  bad  re- 
verted to  the  claimants;  when  the  Supreme 
Court,  after  hsving  before  it  the  same  evidence 
II  abandonment  wbich  the  court  below  bad,  de- 
clared that,  so  far  from  reverting  to  the  claim- 
ants, It  was  still  a  part  of  "the  public  land" 
of  the  United  States!  The  object  of  the  Su- 
preme Court,  in  remitting  the  proceedings  to 
the  court  below,  was  merely  to  carry  into  ef- 
fect it*  decree,  and  to  Inquire  Into  a  dngle  fact 
necessary  to  the  proper  execution  of  that  de- 
cree. It  was  not  to  review  what  the  Supreme 
Court  had  done;  to  examine  rigbta  already  ex- 
amined by  thia  tribunal;  to  ascertain  facts 
already  set  forth  in  tbe  record  tfaey  had  before 
them;  to  decide  upon  conflicting  and  intricate 
questions  of  title.  Had  tbe  court  below  done 
any  of  these  things,  as  the  appellants  demand- 
ed it  should  do,  then,  indeed,  it  would  have 
erred.  The  duty  of  a  court  below,  to  whom 
a  decree  of  thl*  court  Is  sent,  is  limited  sole- 
ly to  tbe  duty  of  executing  tbat  decree. 

It  I*  submitted,  therefore,  that  unless  It  has 

been  shown  (as  it  certainly  has  not)  that  a  dis- 

tanca  of  Afteen  hundred  Tara*  Is  inoorrectly 
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lllited  to  b«  the  extent  of  the  appurtenmnces  of 
a  Spuiiih  fort;  then  the  decree  of  the  court 
beloiT,  directing  the  surveyor- general  to  lay  off 
the  land  to  thtt  Atent,  wa*  correct,  and  there 
b  no  ground  for  this  appeal. 

Mr.  Webster,  for  the  appellant*. 

The  writerE  on  public  law  declare  that  the 
ran^  of  a  cannon-uiot  from  a  fort  shall  be  the 
territory  appurtenant  to  a  fort,  so  as  to  pre- 
vent the  erection  of  buildings,  or  any  obstacles 
79*]  to  the  'nses  of  the  fort.  The  court  beiow 
were  therefore  wrong  when  they  gave  the  right 
to  the  aoit  within  the  range  of  a  cannon-shot, 
nnleaa  the  mandate  of  this  court  gave  to  the 
United  States  the  ri^ht  to  the  soil,  instead  of 
the  ordinary  usea  of  it,  connected  with  the  fur- 
tiScationi  the  eminent  domain  of  the  United 
States  was  in  the  land  on  which  the  fort  was 
placed;  this  was  essential  to  the  property  in 
the  fort,  but  no  more  than  this;  and  tne  court 
did  not  intend  to  go  any  farther  than  to  secure 
to  the  United  States  the  full  use  of  the  fort  of 
St.  Harks.  Why  should  the  court  give  a  right 
to  the  siiil  of  the  surrounding  land,  when  the 
servitude  of  it  was  all  that  is  necesssrj' ;  and 
it  U  all  that  in  aimilar  cases  has  been  claimed 
and  used  by  the  Spanish  government,  and  all 
that  the  government  of  the  United  States  have 
required? 

It  is  contended  that  the  whole  object  of  the 
decree  was  to  have  ascertained  what  was  nec- 
essary for  the  common  and  convenient  use  of 
the  court.  Tiie  court,  in  the  first  instance,  in- 
tended to  secure  the  fort  to  the  United  States; 
other  than  the  right  of  soil  in  the  fort,  the 
court  did  not  propose  to  determine.  The  con- 
struction now  contended  for  by  the  Attorney- 
General  would  give  to  the  United  States  ju- 
risdiction over  all  lands  around  a  fort,  within 
the  range  of  a  cannon-shot,  near  the  forts  of 
the  United  States.  Thus,  the  cities  of  New 
York,  of  Philadelphia,  and  Baltimore,  would  be 
under  the  jurisdiction  of  the  United  States. 
This  has  not  been  the  understanding  or  prae- 
tioa.  Jurisdiction  over  the  forts  has  only  been 
exercised  or  asserted. 

The  mandate  to  the  Superior  Court  of  Mid- 
dle Florida  directed  that  court,  in  the  flrst 
flace,  if  there  had  been  any  grant  from  the 
ndians,  or  any  proceeding  of  the  Spanish  gov- 
ernment, which  deflnttety  and  accurately  nzed 
the  extent  of  the  fort,  and  of  the  reservation 
of  the  adjacent  ground,  to  ascertain  and  deter- 
mine the  same,  No  grant,  and  do  such  pro- 
ceedings were  found. 

It  was  authorised,  secondly,  to  ascertain  the 
extent  of  the  use  of  the  ^ound  round  the  fort, 
by  the  Spanish  authorities.  This  could  have 
been  ascertained:  evidence  to  this  was  taken  by 
the  order  of  the  court,  and  it  is  abundant  on 
the  record.  That  evidence  fully  sustains  the 
claim  of  the  appellants;  and  the  court  should 
have  decided  the  boundaries  of  Fort  St.  Marks, 
and  the  extent  of  "adjacent  lands,  which  were 
considered  held  by  the  Spanish  government,  or 
the  commandant  of  the  fort,  as  annexed 
SO*]  'to  the  fortress  for  military  purposes," 
according  to  that  evidence. 

When  the  Spanish  government  confirmed 
the  grant  to  John  Forbes  A  Company,  no  reser- 
vation was  made  of  Fort  St.  Marks.  This  is 
conclusive  on  the  United  States,  and  should 
induce  tl)is  court  to  decide  this  case  in  favor 
««< 


of  the  appellanta.  The  evidence  of  the  com- 
mandant of  the  fort,  while  It  was  under  the 
Spanish  government,  is,  that  the  land  belonged 
to  John  Forbes  ic  Company. 

What  are  the  laws  of  nations  on  this  sub- 
ject) Cited,  Burlemaqui,  part  3,  sec.  25-20; 
Puffendorf,  bk.  8,  eh.  G,  sec  T. 

The  tnie  position  of  this  case  is  tbia:  When 
the  confirmation  was  made  of  the  Indian  grant, 
no  reservation  of  the  fort  was  made,  and  the 
appellants  stand  on  the  original  grant;  and  the 
grantees  having  acquired  the  whole  of  the  land, 
they  rest  on  tneir  rights  thus  acquired.  It  is 
admitted  that  after  the  grant  by  the  Indiana, 
Spain  bad  a  right  to  establish  on  the  lauds,  and 
did  establish,  the  fort  of  St.  Marks,  on  the 
same.  Spain  is,  therefore,  bound  to  show  the 
extent  of  her  Invasion  of  the  land  of  the  grant- 
ees of  the  Indians;  and  now,  the  United  States, 
having  come  in  under  Spain,  is  bound   to  the 

The  reference  to  the  Superior  Court  of  Flor- 
ida, by  the  Supreme  Court,  did  not  impose  on 
that  court  the  duty  of  ascertaining  to  whom 
the  land  circumjacent  to  the  fort  belonged. 
The  command  was  to  determine  haw  much 
adjacent  land  was  rei^uircd  for  the  use  of  the 
fort.  As  has  been  said,  the  use  of  the  ground 
around  the  fortress  was  all  that  was  required 
for  the  fortress;  and  this  did  not  ncpi'siarily 
carry  with  it  the  right  in  the  soil. 

Mr.  Justice  Wayne  delivered  the  opinion  at 

the  court: 

This  case  arises  upon  the  mandate  o[  this 
court  on  the  caae  of  Colin  Mitchcl  et  >l.  v.  The 
United  States,  reported  in  9  Peters,  711. 

In  that  case,  it  will  be  seen  that  Die-  lands 
claimed  by  the  plaintllTs  were  in  dilTeruot 
tracts,  and  that  this  court,  in  confirming  the 
title  of  the  plaintiffs,  excepted  from  one  of 
them  the  fortress  of  St.  Marks,  and  "the  terri- 
tory directly  and  immediately  adjacent  and 
appurtenant  thereto."  which  were  reserved  for 
the  United  States.  The  court  further  decreed 
that  the  territory  'thus  described  ahaU  [*•! 
be  that  which  was  ceded  by  the  Indisn  pro- 
prietors to  the  crown  of  Spain  for  the  purpose 
of  erecting  the  ssid  fort:  provided  the  bound- 
aries of  said  cession  can  be  ascertained.  If  the 
boundsries  of  the  said  cession  cannot  now  be 
ascertained,  then  the   adjacent    lands,    which 


annexed  to  the  fortress  for  mtlitsry  purposes, 
shall  be  still  considered  as  annexed  and  re- 
served with  it,  for  the  use  of  the  United  States. 
If  no  evidence  can  he  obtained  to  designate 
the  extent  of  the  adjacent  lands,  which  were 
considered  as  annexed  to  St.  Marks,  as  afore- 
said, then  so  much  land  shall  be  comprehenued 
in  this  exception  ss,  according  to  military 
usage,  was  attached  generally  to  forts  in 
Florida,  or  the  adjacent  colonies.  If  no  such 
military  usage  can  be  proved,  then  it  is  or- 
dered and  decreed  that  a  line  shall  be  extended 
from  the  point  of  junction  between  the  rivers 
St.  Marks  and  Wakulla,  to  the  middle  of  the 
river  St.  Marks,  below  the  junction,  thence  ex- 
tending up  the  middle  of  each  liver,  three  milM 
in  a  direct  line,  without  computing  the  courses 
thereof;  and  thst  the  territory  eomprehenderl 
within  a  direct  line,  to  be  run  so  as  ta  ronnert 
F«tcn  IB. 
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the  pnints  of  termination  on  earh  river,  at  the 
end  of  the  eaid  three  milpa  up  each  river:  t-nA 
the  two  lines  to  be  run  as  aforeaaid,  shall  be. 
And  the  Mme  are  hereb;  declared  to  be  the 
territory  reserved,  "in  adjacent  and  appurte- 
nant  to  the  fortrena  of  St.  Markei"  and  as  such 
reserved  for  the  use  of  the  United  SUtei.  Ti 
which  the  claim  of  the  petitioner  !s  rejected. 
and  a«  to  which  this  court  decree  that  "the 
•ame  la  a  part  of  the  public  landi  of  the  Unit- 
ed SUtea.'' 

The  court,  then,  reverses  the  decree  of  the 
court  below,  declaring  it  to  be  reversed  and  an- 
nulled in  all  matters  therein  cnntainedi  with 
the  exception  aforesaid)  and  proceeding  to  ren- 
der sucli  decree  aa  the  court  below  ought  to 
have  rendered,  decreed  the  claim  of  the  peti- 
tioners valid,  to  all  tbe  Innil  claimed,  exeejit  to 
aucli  pnrt  aa  it  bad  excepted.  The  clerk  ol  tbt* 
court  is  directed  to  certify  its  decree  to  the 
Surveyor-General  of  Florida,  with  directions  to 
■urvey  and  lay  olf  tbe  lands  described  in  the 
petition  of  the  claimant,  according  to  the  tinea, 
bound ai'ies,  and  description  thereof  in  the  sev- 
eral deeds  of  cession,  grant,  and  conflrmnt.inn 
by  tbe  Indiana  or  Governor  of  West  Florida, 
63*]  filed  *as  exhibits  in  the  cause,  or  referred 
to  in  the  record  thereof;  excepting,  neverthe- 
less, such  part  of  the  tract  granted  in  1811,  ly- 
ing east  of  the  tract  granted  In  1S04  and  1803, 
aa  ia  hereby  declared  to  be  the  territory  of  the 
United  States,  pursuant  to  tbe  exception  here- 
inbefore mentioned,  and  to  make  return  there- 
of, according  to  laiv,  as  to  alt  the  lands  com- 
Erehended  in  the  three  first  herein  mentioned 
racta;  and  as  to  tbe  tract  laat  mentioned,  to 
■urvej,  and  in  like  manner  to  lay  off  the  same, 
as  soon  as  the  extent  of  the  land  excepted  and 
reserved  for  tbe  use  of  tbe  United  Statea  shall 
be  ascertained  In  the  manner  directed.  And 
the  court  directs  that  the  land  excepted  and  re- 
served shall  be  ascrtained  and  determined  by 
tbe  Superior  Court  .if  the  Uiddte  District  of 
Florida,  in  aucb  men.ier  and  by  auch  pra- 
eeas  as  ia  prescribed  by  the  acts  of  Congresa 
relating  to  the  claims  of  lands  in  Florida;  the 
eourt  rendering  thereupon  such  judgment  or 
dscree  as  to  law  shall  appertain. 

Thia  mandate  was  filed  by  the  plaintiffs  Id 
tbe  Superior  Court  of  Middle  Florida.  Tbey 
■iterwarda  filed  a  bill,  claiming  from  the  court 
a  confirmation  of  their  title  to  the  land  except- 
•d,  up  to  the  walls  of  the  fort  of  St.  Marks;  as- 
serted this  claim,  upon  the  ground  of  the  laws, 
usages,  and  military  practice,  in  the  various 
colonies  of  Spain;  and  then.  In  an  amended 
bill,  they  aak  the  court  to  decree  to  them  tbe 
fee  Id  the  land  covered  by  the  fort,  as  welt  as 
tbat  adjoining  and  appurtenant,  becauae  they 
■a^  the  land  on  which  the  fort  is  erected  was 
originally  obtained  from  tbe  Indians  for  the 
purpose  of  erecting  a  fortification,  to  be  occu- 
pied and  used  as  such,  for  that  exnreas  purpose 
and  no  other.  The  attorney  of  the  United 
States  filed  exceptions  and  an  answer  to  tbe 
biUs  of  the  plaintiffs,  alleging,  among  other 
tbings,  that  all  the  points  m  dispute  between 
tbs  United  States  and  the  plaintiffs,  concerning 
tfas  land  they  claimed,  had  been  settled  by  the 
dcciaion  and  mandate  in  the  original  caae;  and 
tbat  the  only  object  of  this  court,  is  referring 
the  mandate  to  the  court  below,  was,  that  It 
might  ascertain  the  eztsnt  and  boundaries  of 
lOked. 


the  tract  of  land  which  includes  tbe  fortress  of 
St.  Marka,  and  the  territory  adjacent;  to  which 
the  claim  of  the  petitioner  had  been  rejected, 
and  which  had  been  reserved  tor  the  use  of  tbe 
United  States. 

On  these  pleadings,  and  the  evidence  taken 
in  it,  the  cause  was  tried.  The  court  expresses 
the  opinion  that  the  boundaries  *of  the  [*SS 
territory  ceded  b^  the  Indians  to  Spain,  for  the 
purpose  of  erecting  the  fortress  of  St.  Marks, 
cannot  now  be  ascertained;  that  no  evidenoe 
can  now  be  obtained  to  designate  the  extent  of 
the  adjacent  lands  which  were  considered  as  an- 
nexed to  the  fort  by  the  crown  of  Spain,  or  the 
<M}mmandant  of  the  post;  but  declares  there  Is 
miflieiint  evidence  of  the  military  usage  of 
Spain  to  determine  the  extent  of  land  adjacent 
to  forts  in  Florida,  which  were  usually  at- 
tached to  said  forts.  The  court  proceeds  to 
say  the  extent  of  such  reservations  was  deter- 
mined by  a  radiua  of  fifteen  hundred  Castilian 
varaa  from  the  salient  anglea  of  the  covered 
way  all  round  the  works;  or,  there  being  no 
covered  way,  from  the  salient  angles  of  the  ex- 
terior line  of  the  ditch.  A  decree  ia  made  by 
the  court,  conformably  with  this  opinion,  from 
whidi  the  plaintiffs  appeal. 

It  is  urged,  for  the  appellants,  that  as  the 
sale  from  the  Indians  to  Forbes  &  Company 
ealls  for  tbe  St.  Marks  River  as  the  eaatem 
boundary  of  the  cession  and  grant,  and  as  the 
title  to  the  land  was  in  the  Indians,  with  only 
a  pre-emptive  right  to  the  ultimate  fe«  in  the 
soil  in  tbe  King  of  Spain,  with  the  additional 
right  of  assenting  to,  or  rejecting  sates,  by  the 
Indiana;  that  if  no  formal  cession  or  transfer 
of  the  land  upon  which  the  fort  Is  erected  can 
be  found  from  tbe  Indians  to  Spain,  before  the 
sale  to  Forl)es  A  Company,  confirmed,  as  It 
waa,  by  tbe  authorities  of  Spain,  without  any 
exception  of  tbe  aite  of  the  fort  or  land  appur- 
tenant to  it,  that  the  adjacent  land  up  to  the 
walls  of  the  fort  belonga  to  the  claimants,  and 
the  site  of  the  fort  lUso,  In  tbe  event  of  its 
abandonment  as  a  fortification;  that  the  right 
to  the  site  would  have  been  consummated  In 
the  claimants,  in  virtue  of  the  sale  by  the  In- 
dians, if  it  bad  t*een  disused  as  a  fortress  by 
Spain  before  Florida  was  coded  to  the  United 
States;  and  that  the  latter  could  only  hold  it 
for  the  same  uae,  or  aa  Spain  held  it;  and  now, 
iiaving  been  discontinued  by  the  United  States 
as  a  fortress,  that  the  claimants  were  entitled 
to  it  in  fee.  It  was  also  said  that  the  Spanish 
government  recognised  by  ita  laws  the  owner- 
ship of  lands  to  the  walls  of  forts;  and  that 
military  usage,  In  Florida,  and  the  adjacent 
colonies,  permitted  it. 

The  case  before  us  does  not  require  any  dis- 
cussion upon  tbe  nature  and  extent  Of  the 
Croperty  held  by  the  Florida  Indians  In  these 
inds  under  Spain.  That  was  satisfactorily 
done  In  the  ■decision  given  by  this  court  [*■* 
in  the  original  ease.  9  Peters.  It  was  then 
shown  that  the  Indians  lield  under  Great 
Britain  and  Spain  a  right  of  property  in  these 
lands,  which  eould  not  be  impaired  without  a 
violation  of  the  laws  of  both,  and  the  sanctity 
of  repeated  treaties."  9  Peters,  TM.  "That 
Spain  did  not  consider  tbe  Indian  right  to  b« 
that  of  mere  occupancy  and  perntnal  posses- 
sion, but  a  right  of  property  in  the  lands  they 
held   under    the   guaranty   of   treaties)    whleh 
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iNitary  poat  bj  a  roy&l  order,  the 
■ite  thereof  wag  either  purchased  from  the  In- 
diana, or  occupied  with  their  permiaslan,  A3 
that  of  St.  Marks."    0  Petera,  752. 

These  extracts  present  the  claim  of  the  ap- 
pellanla  under  their  Indian  title,  and  eonflrma- 
tion  of  it  by  Spain,  in  its  atrangeat  light.  The 
lut  of  them  is  particularly  applicahle  to  the 
point  in  contToveray. 

It  ia  then  to  lie  determined  whether  the  court 
below,  in  ita  Judgment,  has  rightly  apprehended 
Mid  executed  the  mandate  of  this  court. 

The  meaning  of  the  mandate  may  be  aacer- 
tained  from  the  inatrument  itself;  hut  the  rea- 
sons which  induced  the  court  to  make  it,  are  to 
be  found  in  the  evidence  contained  in  the  orig- 
inal record.  The  court  will  now  do  what  it 
did  in  the  case  of  Sibbald,  12  Peters,  4Q3.  It 
said:  "To  ascertain  the  true  intention  of  the 
decree  and  mandate  of  this  court,  the  decree  of 
the  court  below,  and  of  this  court,  and  the  pe- 
tloners*  title,  must  be  taken  into  consideration." 
In  10  Wheat.  431,  this  court  says:  "The  pro- 
ceedings in  the  original  auit  are  always  before 
the  court,  so  far  as  to  determine  any  new 
points  between  the  parties." 

From  the  evidence  then  adduced  by  the 
claimants  in  the  originul  case,  it  appeared  that 
when  the  Florida*  were  retroceded  to  Spain,  by 
England,  Septcmlier,  1793,  that  Panton,  an  En- 
glish merchant,  resided  at  St.  Aueustine,  and 
traded  with  the  Indians  in  East  FTorida.  Rec. 
114.  In  1784,  Governor  Mero,  finding  it  nee- 
essai^  to  cultivate  trade  with  the  Indians,  gave 

Krmission  to  one  Mather  to  bring  two  vessels 
>m  London,  direct  to  Pensacola  and  Mobile, 
laden  with  goods  of  British  manufacture,  to 
supply  the  Indians.  In  July,  17S4,  Panton  ap- 
plied to  Governor  Zespedes  for  leave  to  remain 
85*]  in  the  province,  with  permisison  to  'im- 
port from  Great  Britain  such  articles  as  the 
Indian  trade  required,  and  to  export  pelti ' 


allowing  Panton  and  his  parti 
in  Florida,  on  their  taking  the  oath  of  alle- 
(iaoce,  and  permitting  them  to  trade  with  the 
Indiana.  They  were  allowed  to  aend  a  ship, 
Uinualiy,  to  Pensacola,  with  British  goods,  and 
ind  to  take  back  peltriea.  Rec.  118.  In  1737 
>r  17SB  (Rec.  162,  304),  the;'  were  allowed  to 
irect  a  storehouse  on  the  River  St.  Marks,  to 
tollect  their  peltries;  and  the  vessel  from  Pen- 
sacola was  permitted  to  go  thrre  to  load  them. 
In  17Bfi  Panton  was  intrusted  with  the  exclu- 
sive trade  (Ree.  118,  250),  and  in  1791  received 
a  special  royal  license.  The  year  after,  an  at- 
tack was  made  by  the  Indians,  under  Bowles, 
on  Panton's  store,  on  the  River  St.  Marks,  and 
much  property  taken  away.  The  same  kind  of 
jutrage  was  repeated  in  1800,  with  heavy  loss 
to  Panton  and  his  associates.  The  Indians  also 
owed  them  a  large  sum  for  goods.  Forbes  suc- 
ceeded Panton  in  the  trade  which  the  latter  be- 
gan with  the  Indians,  and  was  the  assignee  of 
his  claims  upon  the  Indians.  In  January,  1801 
(Rec.  56),  he  informs  the  Marquis  Casa  Calvo 
that  he  hod  been  negotiating  with  the  Indians 
to  ceda  lands  in  payment  of  the  debt,  and  in 
satisfsction  for  the  outrages  committed  bj  them 
on  the  store  at  St.  Marka.  The  governor  coun- 
tenanced the  negotiation.  In  1804,  Inverarity, 
«I0 


an  agent  of  Forbei,  Infiirmed  Governor  Folsh 
that  the  Indians  had  agreed  to  sell  the  land, 
and  asks  his  consent  to  complete  the  purchase. 
The  cnnsent  was  given.  On  the  25th  May,  • 
deed  WHS  made,  and  in  August,  in  a  full  Indian 
council  held  at  St.  Marks,  the  governor  being 

S resent,  the  sale  was  ratified.  This  was  Forbe^ 
rst  purchase.  It  embraced  the  land  between 
the  Appalachicola  and  Wakulla,  extending  aer- 
eral  miles  up  the  rivers.  The  boundaries  of 
this  first  purchase  were  run  and  Dxcd  by  tha 
Indians  tn  1806.  All  the  surveys  being  com- 
pleted within  that  year.  Governor  Folch  con- 
firmed the  grant,  and  gave  the  grantees  posses- 
sion. Rec.  fllB,  B22,  74.  In  January,  1811,  a 
new  negotiation  was  mode  with  the  Indians, 
and  they  agreed  to  sell  additional  strips  of  land 
on  the  western,  northern,  and  eastern  sides  of 
the  first  purchase;  but  the  oession  was  of  "all 
the  right  the  Indians  bad  retained  in  the  land 
until  that  time,"  The  eaatem  addition  em- 
braced *the  land  from  the  Wakulla  to  (*S« 
the  St.  Marks,  and  down  the  latter  to  the  se>; 
thus  including  the  point  between  the  two 
rivers.  This  second  cession  was  also  confirmed 
by  Governor  Folch  in  June,  1811.  Thus  mat- 
ters stood,  the  cession  being  known  as  Forbes' 
land,  and  the  tort  of  St.  Marks  continuing  to 
l>e  garrisoned  by  Spain  until  it  was  surrendered 
to  the  United  States,  under  the  treaty.  The 
history  of  the  grants  to  the  elaimauts  having 
lieen  traced,  it  is  here  necessary  to  give  that  of 
the  fortress  of  St.  Harks,  as  it  ia  to  be  col- 
lected from  the  evidence  in  the  original  case. 

In  the  record,  123,  a  dispatch  from  the  Mar- 
quis of  Casa  Calvo  shows  that  during  the  pos- 
session of  Florida,  by  the  English,  the  fort  of 
St.  Marks  had  been  a  military  poet,  though  it 
hod  been  abandoned  and  suffered  to  go  to  de- 
cay. Shortly  after  its  retrocession  to  Spain, 
the  latter  extended  the  jurisdiction  of  Weat 
Florida  so  as  to  include  the  site  of  the  fort. 
Rec.  1B9.  In  May,  17S5,  Count  Galvas  is- 
sued an  order  to  repair  the  old  fort  at  St- 
Marks,  and  a  detachment  of  troops  was  ordered 
to  it  from  Pensacola.  Rec.  306.  This  detach- 
ment was  cut  off,  or  driven  away  by  the  In- 
diana. Rec.  682.  But  in  the  spring  of  1787 
(Rec  108,  306),  a  royal  order  was  ^sued,  di- 
recting the  permanent  establishment  of  tb« 
fort.  "It  is  notorious  and  public"  (Rec.  233), 
says  Governor  Folch,  the  principal  witness  Ol 
the  claimanta,  and  the  person  who  gave  then 
possession  of  their  whole  purchase,  "that  *t 
the  establishment  of  the  fort  of  St.  Harks,  at 
Appalachia  in  the  year  1787,  all  the  solemnity 
and  requisites  were  observed  to  obtain  from  the 
Indians,  in  sale,  the  lands  necessary  to  that 
object."  Benigno  de  Calderon,  who  was  then  an 
officer  of  the  Spanish  government,  twioe  refera 
to  the  fact,  that  not  merely  a  military  port 
itself,  "but  the  quantity  of  land  needed  to  pre- 
serve it;"  and  what  he  calls  "the  cirde  of  juris- 
diction of  a  fortified  place  "  was  severed  from 
the  Indian  land,  and  vested  In  the  government 
of  Spain.    Rec.  S70,  582. 

Immediately  after  the  sale  of  which  Govern- 
or Folch  speaks,  the  fort  was  constructed  by 
Spain  at  a  heav^  expense.  So  were  the  publie 
stores.  The  evidence  of  the  claimants  shows 
at  least  two  hundred  thousand  dollars  were  ex- 
pended upon  these  works.  Calderon  says  there 
was  a  regular  Spanish  garrison  there  from  1781 
Fttera  1*. 
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87*J  'both  civil  and  militarjr  juriiidiction. 
When  Florida  wa«  ceded  to  the  United  States, 
St.  Uarka  wax  given  up  ai  a  military  fortresi 
of  the  King  of  Spain.  Such  is  the  history  of 
the  fortrpHB  of  St.  Marks,  taken  rroni  the  tes- 
timony and  the  witnesses  of  the  claimants  in 
the  original  case.  Is  it  surprising,  then,  that 
the  court  in  its  raindate  should  have  excepted 
the  fort  and  land  directly  adjacent  to  it  from 
ita  conHrmalioD  of  the  claimant's  title  to  the 
Unds  bought  by  them  from  the  IndiansI  The 
king's  royal  order  to  establisb  a  tort  at  St. 
Harks,  the  occupancy  of  the  fortress  for  mon 
than  twenty  years  before  any  grant  was  made 
to  Forbes,  twenty-five  years  before  the  grant 
was  made,  which  includes  it,  and  forty  years' 
occupation  of  it  with  the  use  of  the  land  ad' 
jftcent,  seemed  to  the  court  to  be  inconslsteiit 
with  the  idea  that  it  was  intended  to  be  in- 
cluded in  the  sale  by  the  Indians,  or  by  the  con- 
firmation of  that  sale  by  Governor  Foich.  It 
must  be  remembered,  also,  that  when  Governor 
Folcb  gave  poHHcasion  of  the  land  to  the 
grantees,  that  the  fort  was  retained,  and  that 
the  land,  to  the  extent  at  least  of  what  is 
termed  the  circle  of  military  jurisdiction,  had 
b«en  cleared,  and  that  the  grantees,  thou^  liv- 
ing by  permission  for  protection  of  themselves 
and  their  trade  within  that  circle,  nevsr  eier- 
«toed  by  cultivation  or  otherwise  any  acts  of 
ownership  over  any  part  of  it.  Besidea,  the 
court  was  advised,  when  the  decision  in  the 
original  case  was  made,  that  by  the  laws  of  the 
Indies,  reaer  vat  ions  of  lands  were  made  appur- 
tenant  to  forts,  though  the  extent  of  such  res- 
•rrations  was  not  known.  It  was  then,  how- 
ever, a  subject  of  inquiry,  and  would  no  doubt 
hkve  been  fully  investigated,  if  the  eounael  for 
the  claimant  had  not  admitted  in  his  argument 
that  the  Indian  title  for  the  sale  of  the  fort  of 
St.  Marks  had  been  extinguished  by  a  negotia- 
tion made  by  the  Governor  of  West  Florida.  In 
the  opinion  of  the  court,  given  by  Mr.  Justice 
Baldwin,  is  found  the  following  paragraph:  ''It 
la  objected  that  the  srant  of  1811  is  invalid,  be- 
Cftnse  it  comprehends  the  fort  of  St.  Marks, 
then  actually  occupied  by  the  troops  of  the 
king.  It  is  in  full  proof  that  the  site  of  St. 
Harks  and  the  adjacent  country  was  within 
th«  territory  claimed  by  the  Seminole  Indians. 
Kec  12,  131  603-607,  61S.  It  is  not  ccrUin, 
from  the  evidence,  whether  It  was  purchased 
from  the  Indiana,  or  merely  occupied  by  their 
permission  1  there  seems  to  be  no  written  evi- 
88*]  dence  *of  the  purchase,  but  no  witness 
■Bserta  that  possession  was  taken  adversely 
to  the  Indian  claim,  and  it  is  clearly  proved  to 
have  been  amicably  done.  Rec.  232,  306,  fiSl. 
Whether  the  Indians  had  a  right  to  grant  this 
particular  spot  then  or  not,  cannot  aflect  the 
validity  of  tae  deeds  to  the  residue  of  the  lands 
eoDveyed  in  1811.  The  ^ant  is  good  so  far  as 
it  Interfered  with  no  prior  right  of  the  crown, 
according  to  the  principles  settled  hj  this  court 
In  numerous  casea,  arising  on  grants  by  North 
Carolina  and  Georgia  extendiog  partly  over  the 
Indian  luundary.  which  have  uniformly  been 
held  good,  as  to  whatever  land  was  within  the 
line  established  between  the  State  and  the  In- 
dian territory.  Wear  v.  Danforth,  0  Wheat. 
■73;  Pctterson  v.  Jenckes,  Z  Pet.  216;  and 
Winn  and  Patterson,  decided  by  tha  Supreme 
19  U  90. 


Court  of  the  United  StatM.  As  to  the  land 
covered  by  the  lort  and  appurtenances,  to  some 
distance  around  it,  it  became  unnecessary  to  in- 
quire into  the  effect  of  the  deeds,  as  the  coun- 
sel of  the  petitioners  have  in  open  court  dis- 
claimed any  {iretensinns  to  it."  It  is  not,  how- 
ever, upon  this  disclaimer  of  the  claimants* 
counsel,  that  the  court  relies  to  sustain  the 
judgment  of  the  court  below  upon  the  man- 
date. It  is  cited  only  to  them  to  show  that 
the  subject  matter  of  the  present  controversy 
was  considered  by  the  court.  That  the  court, 
not  knowing  at  that  time  what  should  be  the 
reservation  appurtenant  to  the  fort  of  St. 
Marks,  directed  it  to  be  ascertained,  and  ex- 
cepted it  absolutely  from  the  grant  of  thft 
claimants;  declaring  it  to  be  a  part  of  the  pub- 
lic lands  of  the  United  States.  The  object  of 
the  court  was  to  put  these  claimants  in  re- 
spect to  the  lands  which  they  claimed,  in  the 
condition  they  would  have  been  if  Florida  had 
not  been  ceded  to  the  United  States.  It  was 
tbe  intention  of  the  court,  in  the  language  of 
the  treaty,  to  put  them  in  posseasion  of  the 
lands,  to  the  same  extent  that  the  same  grants 
would  be  valid  if  the  territories  had  remained 
under  tbe  dominion  of  His  Catholic  Majesty. 
Can  it  be  supposed  for  a  moment,  when  the 
king  by  his  royal  order,  directed  the  Intend - 
ant-General  of  Cuba  to  inquire  into  the  subject 
of  the  indemnity  which  should  be  made  to  the 
house  of  Panton,  Leslie  &  Company,  for  serv- 
ices to  the  crown  and  for  Indian  depredations, 
that  he  would  have  sanctioned,  or  that  the  In- 
tendant  General  would  have  ventured  to  pro- 
pose a  cession  of  land,  including  public  stores 
and  a  fortress,  'which  had  been  built  ['8> 
at  a  great  expense,  at  an  important  point  on 
the  coast,  which  was  essential  to  control  and 
keep  the  Indiana  in  subjection,  and  all-import- 
ant to  resist  external  attack. 

Does  anyone  believe,  when  Governor  Foloh 
sanctioned  the  purchases,  confirmed  and  gave 
possession  of  the  lands  to  Forbes  &  Company, 
that  he  would  have  done  either  if  he  had 
thought  be  was  giving  to  them  a  title  to  tbe 
fort  of  St.  Marks,  and  its  circle  of  military 
Juriitdiction,  against  the  king;  or  that  the  Cap- 
tain-Ceneral  of  Cuba,  to  whom  Oovarnor  Polch 
reported  his  procecdinge  in  this  matter,  would 
have  approved  and  declared  that  the  king  would 
confirm  them,  if  he  had  supposed  that  be  was 
permitting  the  Indians  to  selj  a  fortress  then 


who  superintended  the  sate  of  the  land,  marked 
out  its  DoundaricB,  and  gave  possession  of  it  to 
the  original  grantees,  saya,  "It  is  notorious  and 
public  that  at  the  eatabliahment  of  the  fort  of 
ijt.  Marks,  at  Appalachia,  in  the  year  17S7,  all 
the  solemnities  and  requisites  were  observed 
to  obtain  from  the  Indians,  in  sale,  the  lands 
necessary  to  that  object  f 

We  will  not  enter  into  ths  question  how  far 
the  appropriation  of  the  land  for  a  fortress,  by 
order  of  the  government,  extinguished  the  In- 
dian title.  It  might  be  done  succeasfully,  upon 
the  position  taken  by  this  court  in  respect  to 
the  rights  of  European  monarcha  to  Indian 
landa  in  North  America,  in  Johnson  and  M'ln- 
tosb,  B  Wheat.  Wa  are  incUned  to  put  this 
t71 
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and  aigumenti  which  maj'  be  drawn  from 
them,  becftuw  tbo  court  did  not  do  so,  in  iti 
dMJBion,  ID  consequence  of  the  admiaeian  of 
counsel  "that  thn  land  covered  by  the  fort  and 
appurtenances,  to  some  distance  around  it," 
were  not  contended  for. 

In  addition  to  what  has  been  s*Jd,  bowever, 
in  respect  to  St.  Mark*  and  the  appurtenant 
land  not  being  within  the  grant  from  the 
Indians  to  the  claimants,  we  remark  tliat  the 
subject  nuij  be  satisfactorily  disptued  of  by  a 
reference  to  the  second  article  of  the  treaty 
with  Spain.  "His  Catholic  Majesty  cedes  to 
the  United  States,  in  full  projterty  and  bot- 
90*]  erei^nty,  all  the  territories  'which  be- 
long to  him,  situated  to  the  eastward  of  the 
Mississippi,  known  by  the  name  of  East  and 
West  Florida;  the  adjacent  islands  dependent 
on  said  provinces;  all  public  lots,  and  squares, 
vacant  lanus,  public  edifices,  fortiflcationH,  bar- 
racks, and  other  buildings,  which  are  not  pri- 
vate property."  In  construction  of  this  article, 
it  wiU  be  admitted  that  the  last  member  of  the 
sentence  cannot  refer  to  any  of  the  enumerated 
eeasioaa,  notorious  as  public  property,  or  tliac 
it  must  be  confined  to  the  terms,  "other  build- 
ings in  connection  with  it."  The  treaty  then 
secures  to  the  United  States  the  fort  of  St. 
Unrks,  and  so  much  land  appurtenant  to  it 
as,  according  to  military  usage,  was  attached 
generally  to  forts  in  Florida  or  the  adjacent 
colonies.  Was  there  any  such  usage,  and  has 
it  been  established  by  sufficient  testimony  to 
sustain  the  judgment  of  the  court  below  T  We 
think  there  was,  and  that  the  proofs  are  Buf- 
Acient.  At  the  instance  of  the  claimants,  the 
testimony  of  the  director  of  engineers  was 
taken  by  order  of  the  Governor-General  Tacon. 
Mis  evidence  on  the  record  before  us  is  that 
"a  radius  of  fifteen  hundred  Castillian  varas  is 
measured  from  the  salient  angles  of  the 
covered  way,  all  around  the  fortification."  That 
such  was  the  rule,  is  confirmed  by  a  document 
introduced  by  the  claimants,  as  evidence  in  tills 
case.  In  ISOl,  a  petition  was  presented  to  Gov- 
ernor White  for  a  grant  of  land  At  Hacaris. 
He  referred  it  to  the  chief  en^ncer.  The  en- 
gineer reported  It  to  be  within  one  tiiousand 
five  hundred  yards  of  the  cattle,  "that  it  can- 
not be  cultivated  in  com,  nor  can  ditches,  oi 
Ihom  fences  be  allowed;  that  plants  of  a  low 
growth,  and  vegetables  may  be  permiited  to  be 
cultivated,  and  it  may  be  alloweit  fur  the  se- 
curity of  the  produce  to  erect  simple  post  and 
rail  fences,  which  may  be  suilicient  to  prevent 
animals  from  breaking  in."  Under  these  re- 
strictions it  was  granted,  so  that  it  could  only 
be  used  in  such  a  wa^y  as  oould  not 
interfere  with  the  defensive  and  oflPensive 
(lower  of  the  castle.  Several  witnesses 
examined  on  this  point;  all  of  them  cone 
saying  a  fortress  cannot  be  defended  unless  it 
hu  the  command  of  the  ground  around  it  to 
a  considerable  extent.  Colonel  Murat  gives  as 
the  usage  of  the  European  armies,  that  from 
the  salient  angles  of  the  covered  way,  a  radius 
of  three  thousand  four  hundred  yards  is 
marked.  In  which  it  is  not  permitted  to  erect 
any  permanent  buiidinge,  or  embankment,  or 
•  1*}  stone  fences,  or  'ditchea.  We  know  it, 
ftlso,  to  be  the  usage  of  all  ei*ili»d  nations,  to 
Msert  such  rights  over  the  ground  adjacent  to 


fortifications  in  a  time  of  war.  It  la  reaaoa- 
able,  then,  to  conclude  tliat  European  monarchS; 
in  the  construction  of  permanent  fortification^ 

the  new  world,  upon  Indian  lands  before  it 
had  been  granted  by  the  sovereign,  or  permit- 
ted to  be  alienated  by  the  Indian,  intended  to 
appropriate  so  much  of  the  land  adjacent  to  ft 
fortification  »b  was  necessary  to  defend  It. 
That  it  was  so  intended  in  the  instance  of  St. 
Marks  is  strongly  corroborated  by  the  testi- 
mony of  Col.  Butler,  who  says  the  woods  tiod 
been  cleared  away  by  the  authorities  at  St. 
Marlta  to  the  distance  of  a  mile  and  a  half 
from  the  whIIs.  Another  witness  says  no 
buildings  were  erected  outside  of  the  fort  be- 
fore 1827,  and  then  by  permission  of  tlie  Unit- 
ed States.  It  is  hard  to  resist  the  conclusion 
that  such  a  clearing  before  the  sale  by  the  In- 
diana, without  the  cultivation  or  occupancy  of 
any  part  of  it,  by  the  grantees  from  the  time 
of  the  Indian  sale  to  the  surrender  of  the  fort 
to  the  United  States,  does  not  indicate  an  in- 
tention upon  the  part  of  the  authorities  «f 
Spain  to  reserve  some  laud  adjacent  to  the  fort 
for  military  purposes;  and  the  acquiescence  of 
the  purchasers,  that  though  within  the  bound- 
aries of  the  grant,  the  fort  and  land  attached 
to  it  by  military  usage  was  not  intended  to  be 
conveyed-  Nor  can  we  admit,  as  it  was  argued 
by  the  counsel  of  the  appellants,  that  the  in- 
stance* cited  in  the  record  of  grants  of  land,  up 
to  the  walls  of  fortifications,  by  the  Spanish 
authorities  in  Florida  and  Louisiana,  disprove 
the  existence  of  a  military  usage  to  reserve 
land  adjacent  to  forts  in  them.  Those  instances 
are  exceptions  out  of  the  military  laws  of  SSpain, 
OS  contained  in  the  royal  ordinances;  whicL  de- 
clare that  "a  radius  of  one  th'^usand  five  hun- 
dred vorsLS  is  measured  from  the  salient  angles 
of  the  covered  way."  We  do  not  think  It  nec- 
essary to  remark  further  upon  the  opinion  giv- 
en by  the  chief  engineer,  in  respect  to  the 
manner  in  which  such  titles  were  acquired  to 
land  adjacent  to  fortifications,  or  the  extent  of 
the  mihtaty  juriadiclion  over  them,  than  to  ob- 
serve the  fuct  of  certain  reservation  being  de- 
clared by  him,  hs  a  fnct;  we  require  something 
more  than  his  conclusion  or  inference  that  there 
was  no  reservation  according  to  tile  militar; 
usage  and  ordinances  of  Spam,  in  the  instance 
of  St.  Alarks. 

•Our  opinion   is  that  the  court  below   [••> 


ingly  affirmed. 

This  case  came  on  to  he  heard  on  the  tran- 
script of  the  record  from  the  Superior  Court  of 
the  Middle  District  of  Florida,  and  was  argued 
by  counsel;  on  consideration  whereof,  it  is  or- 
dered and  decreed  by  this  court  that  the  ducree 
of  the  said  Superior  Court  in  this  case  be,  and 
the  sane  la  hereby  affirmed. 


•HENRV  BRUSH,  Appellant,  {*%t 
JOHN  H.  WARB'et  al..  Appellee*. 
Patent  for  land  in  Virginia  reserve  In  Ohio- 
Virginia  land  law — court  can  go  behind 
patent  to  examine  equity — what  makea  valid 
en tr7— executor  no  power  over  real  «atat* 
except  under  will— caveat  emptor. 


BinsB  T.  Wau  it  JlI. 


kdKTW 

acta  and  rcaotuttoni  of  CoDgreia,  to  four  tbon- 
stnd  acre*  in  tbe  TlroliilB  mlliUrj  men*.' 
Afterwards,  on  the  motloii  of  tbe  complAlnanta, 
ths  bill  was  dlamiued  as  to  all  tbs  defendaiit*' 
except  Henry  Brush;  and  a  decree  having  been 
entered  in  tbe  Circuit  Court  in  favor  of  tbe 
complainant*,  Henrj  Bru»h  prosecuted  this  t^ 
peaL 
Aa  the  heira  of  John  Hoclcadaj,  the  con- 

Slalnants  claimed  title  to  tbe  land  Id  question, 
ohn  Hockada;  made  his  will,  disposing  of  his 
personal  property  only;  and  Ware,  one  of  th* 
cKecutore,  proved  the  will.  As  executor  of 
Hockaday,  ne  made  a  fraudulent  sale  of  tbe 
military  ri^t  of  the  testator  to  one  Josenh 
Ladd,  and  having  obtained  from  tbe  EsecutlVa 
Council  of  Virginia  a  certificate  of  tbs  right  of 
John  Hockaday  for  tbe  land  to  which  be  was 
entitled,  he  assigned  tbe  same  to  John  L*dd> 
On  this  certificate  Ladd  obtained,  aa  tb«  aa- 
algnee  of  Ware,  executor  of  John  Bockaday, 
four  warrants,  each  for  one  thouiand  acres. 
Part  of  tbe  land  under  one  of  these  warrvnt*. 
through   assignments  to   George  Hoffman   ana 


fore  the  data  of  the  patent,  whetber 

try  or  otberwlse.  to  aaeerte'"   " 

A  [latent  for  laad  nndei 

•a  DOdlfled  t ■* 

Kentucky  aai 


rglnla  land  law. 


cirti 


with 

w5 

■e  of 


which  Is  (Mentlal  to  Its  Tiltdltr. 
•4*]     •An  eiecntor  has  not.  ordl: 

OTer  the  real  estate.     His  poven 

tbe  win,  and  he  can  do  no  valid  set  befood 
thorltj.  When  a  will  contslni  no  apecliil  prorl- 
BloD  on  the  sablect,  tbe  lind.  ol  tbe  deceased  de- 
scends to  his  heirs;  and  this  right  nnnot  be 
devested  or  Impaired  by  tbe  anintharlied  sets  of 

The  law  requires  resMnable  diligence  In  a  nnr- 
ebaser  to  sseertnln  snr  delect  of  trtlr.  But  wben 
aoch  defect  Is  brocsht  to  bis  kncwledxe,  no  Incon- 
venience will  excuse  him  from  tbe  utmost  scrutiny. 
He  to  a  Toluntary  pnrcbaser,  sad  bsvlas  notice 
of  a  fact  wblcb  casts  daobt  on  tbe  valMltj  o(  bis 
CItIs,  tbe  rights  ol  Innocent  persons  are  not  to 
be  prejadlced  through  bis  neEllgence. 

THE  appellees,  John  H.  Ware  and  otbera, 
heir*  of  Johii  Hockaday,  an  officer  In  tbe 
Tlrginia  line  on  tbe  continental  establishment, 
KeS  their  bill  In  tbe  Orcuit  Court  of  Ohio 
against  tbe  appellant,  Henry  Brush,  and 
against  others,  for  the  recovery  of  certain  lands 
In   the  Bute  of  Ohio.  In   the   military  reser- 


Nora. — nat  psteots  tor  Isada  msy  be  set  salde 
for  rrSDd.  MS  not*  to  S  L.  ea  Q.  S.  SSI. 
10  I<.  ed. 


obtained  a  patent  for  tbe  land  held  by  him 
from  the  L'nited  States,  on  the  twenty-third 
of  January,   1818. 

The  bill  of  tbe  appellees  asserts  that  Henry 
Brush  was  a  purchaser  with  notice  of  the  sn- 
perior  title  of  the  heirs  of  John  Hockaday,  and 
'prays  that  be  may,  by  a  decree  of  the  [**B 
court,  be  directed  to  convey  tbe  land  to  tneni, 
they  having  the  prior  equity. 

In  the  answer  of  Brush,  he  eays  the  land  (■ 
controversy  was  granted  to  him  by  patents 
dated  January  23,  1818;  that  be  baa  no  rec(d> 
lection  or  tielief  that  he  ever  aay  the  wamnt, 
entry,  or  survey,  or  copies  of  dther;  that  he  Is 
an  innocent  purchaser  for  a  valoable  consider- 
atloD;  he  denies  all  notice  of  complainant's 
claim,  at  or  before  the  emanation  of  the  pat- 
ents, and  all  knowledge  of  any  fraud;  be  layi 
he  believes  that  the  purchase  by  Ladd  waa 
fair,  and  for  a  valuable  consideration;  that  lu 
had  no  knowledge  what  tbe  will  of  Hockaday 
contained:  be  savs  he  bas  been  in  possession, 
under  claim  of  title,  since  1608,  and  has  mad* 
lasting  and  valuable  Improvements,  and  inslata 


his  amended  answer,  he  claims  compensation 
for  taxes  paid,  and  for  au  allowance  for  a 
locator's  share;  for  expenses  lo  perfecting  tbe 
title,  and  claims  all  the  surplus  land  In  the  sur- 
»eya. 

The  case  was  argued  by  Ur.  HaaoB  for  th* 
appellant.  No  oounsel  appeared  for  the  ap- 
peRees. 

Mr.  Mason.  Tbe  appellant  is  a  pnrebaser  for 
valuable  consideration  without  actual  notioa, 
and  holds  the  land  in  eontroveray  by  patent 
from  tbe  United  Statea. 

The  heirs  of  John  Hockaday,  deeeaaed,  are 
proceeding  by  bill  in  chancery  to  recover  the 
land,  on  the  alleged  ground  that  the  assign- 
ment  of  the  claim  of  their  ancestor  to  tionnty 
land  was  made  by  his  executor  without  aa< 
thority,  and,  consequently,  that  their  rights  are 
not  devested  or  impaired  by  jOaA  tMMaf«. 


Bunaa  Coost  or  ths  Uximt  Btath. 


Hftvliig  uqnlred  the  Ieg»I  title  without  no- 
tice of  anf  t.AranaTj  claim,  the  appellant  ia 
•Btitled  to  the  aid  and  protection  of  the  court; 
"and  upon  this  principle,  that  all  men  who 
•tand  OD  equal  ground  ihall  have  equal  equitj; 
hecBuae  the  court  cannot  do  anythine  for  one 
without  Injuring  the  other."  No  title  can  lie 
better  than  the  title  of  auch  a  purehaaer.  If 
he  haa  a  legal  title,  the  court  cannot  interpoae. 
Lord  Drogheda  v.  Malone,  Finle;'i  Digest; 
dted  ia  note  to  Ultford's  Ch.  PI.  3d  Am.  ad.  p. 
34a 

tC*]     *Ii  Um  appellant  affected  by  eonatrutt- 
tlve  notlee. 

Pretumptlve  notice  1*  where  the  law  impute* 
ta  ft  purehaaer  the  knowledge  of  a  fact,  of 
which  the  exercise  of  common  prudence  and 
ordinary  diligence  must  have  appnied  him.  Aa 
where  a  puruaaer  cannot  make  out  a  title  but 
by  a  deed  which  lead*  him  to  another  fact, 
whether  bjT  deacription  of  the  parties,  recital 
or   otherwiae,  he   will   be   deemad  connuaant 

ConatmctlTe  notice  la.  in  it*  nature,  no  more 
than  evidence  of  notice,  the  preaumptlmu  of 
which  arc  ao  violent  that  the  court  wAl  not  al- 
low of  it*  being  controverted.  2  Sue.  Vend. 
»2;  Newl.  Cont.  Gil. 

In  Dexter  v.  Harria  (2  Maaon'a  G.  0.  Rep. 
S3S),  Mr.  Juetice  Story  (aya;  'There  1*  no 
inch  principle  of  law  a*  that  what  ia  matter  of 
record  ahall  be  conatructiva  notiee  to  a  pur- 
chaser. The  doctrine  upon  thla  lubject,  a*  to 
purohasera,  ia  thia,  that  they  are  affected  with 
constructive  notice  of  all  that  la  apparent  upon 
the  face  of  the  title  deeds  under  which  they 
elaim,  and  of  auch  other  facts  as  thoae  already 
known  necessarily  put  them  upon  inquiry  for, 
and  as  such  inquiry,  pursued  with  ordinary 
diligence  and  prudence,  would  bring  to  their 
knowledge.  But  of  other  facts  extrinsic  of  the 
title,  and  collateral  to  it,  no  constructive  notiee 
can  be  presumed,  but  It  must  be  proved." 

In  Flags  V.  Man,  2  Sumner's  C.  C.  Rep.  S6«, 
the  same  learned  judge,  after  atating  that  con- 
structive notice  could  not  be  rebutted,  thought 
that  the  caaea  he  had  referred  to  ought  to  "ad' 
monish  courts  of  equity  in  thia  country,  where 
the  registration  of  deeda,  aa  matter*  of  title, 
waa  universally  provided  for,  not  to  enlarge  the 
doctrine  of  constructive  notice,  or  to  follow  ell 
of  the  Snglisb  cases  on  thia  aubject,  except 
with  a  cautious  attention  to  their  juat  appli- 
cation to  the  circumstances  of  our  country,  md 
to  the  structure  of  our  laws." 

Chancellor  Kent  (4  Com.  p.  IT2,  old  ed.)  de- 
clared, "It  waa,  indeed,  difficult  to  define,  with 
preciaion,  the  rule*  which  regulate  implied  or 
conatructlve  notice,  for  it  depended  upon  the 
Infinitely  varied  circumatances  of  each  case." 
I  aiiall  contend  that  the  doctrine  of  conatruct- 
lve notice  la  not  applicable  to  grant*  for  land 
ie*ued  by  public  authority,  nor  does  It  apply 
to  the  purchaser  of  a  military  land  warrant 
issued  by  the  State  of  Virginia,  nor  to  the  pur- 
•  7"]  chaser  'of  an  entiy  or  survey  in  the 
State  of  Ohio,  made  in  virtue  of  auch  warrant. 

I.  Because  there  i*  a  legal  preeumption  that 
the  acts  of  the  public  agents  employed  to  su- 
perintend and  conduct  the  proceedings  from  the 
commeucement  of  an  Inceptive  title  to  Its  con- 
Auoimation  in  a  grant,  have  been  ia  eonformity 
with  tb«  /aw. 


2.  Bocauae  tha  pttrehaMr,  tbeogh  pot  opes 
inquiry  by  facU  already  known,  cannot,  by 


deuce,  arrive  at  the  knowledge  of  other  t 
necessary  to  he  known. 

S.  Because  In  the  case  of  military  warrants, 
they  are  issued  by  the  authority  of  a  sovereign 
State,  in  pursuanoe  of  law;  and  the  legal  pre- 
sumption is  that  its  officer*  have  performed 
their  duty  in  executing  the  trusts  confided  to 

4.  Beeanae,  laatly,  such  warrants  are  trans- 
ferable by  asalgnment,  and  ought  to  paas,  like 
commereial  paper,  into  the  hands  01  a  booa 
fide  purchaser,  discharged  from  all  equities,  of 
which  he  had  not  actual  notiee. 

These  propositions  he  hoped  to  maintain, 
both  upon  reason  and  authority. 

The  doctrine  of  constructive  notice  has  been 
too  long  established  to  be  now  called  in  ques- 
tion. Therefore,  It  i*  not  denied  to  be  law,  a* 
applied  by  courts  of  equity  to  deeds  and  othai 
instrument*  of  writing  for  the  transmission  of 
real  eatate  from  one  individual  to  another. 
Public  grants  are  supposed  to  reat  upon  a  dif- 
ferent foundation  From  that  of  private  convey- 
ances. They  emanate  from  the  sovereign  power 
of  the  country,  according  to  certain  rules  and 
forms  of  proceeding  proaerihed  by  itself,  foi 
the  regulation  of  id  own  action.  And  whe* 
*o  I*sued,  no  matter  what  recital*  the  patent 
may  contain,  "every  man  has  a  right  to  diav 
from  the  exiEtenee  of  the  grant  itself,"  the  "i*- 
ferenee  that  every  prerequisite  haa  been  per 
farmed,"  and  that  these  rules  have  been  com.- 

tilled  with  on  the  part  of  tbe  grantor.  The 
egal  presumption  is  In  favor  of  tlie  validity  d 
every  grant  issued  in  the  forma  prescribed  bf 
law.*" 

These  preaumptloDS  are  not  understood  to 
exist  in  favor  of  deeds  and  other  traoaactloH 
between  private  citizens;  on  the  contrary,  swk 
deeds  are  not  of  themaelves  proof  of  title,  airf 
can  be  made  so  only  by  the  aid  of  extriuh 
evidence. 

A  deed  or  will  is  merely  a  link  In  the  [*•■ 


ady  in  eiiatenee—the  latter  creates  the  b^l 
title,  and  brings  it  into  existence. 

A  public  grant  is  not  onlj  an  appropriatloi 
of  the  laud,  but  is  itself  a  perfect  title.  GraM 
V.  Lighter  et  al.  8  Cranch,  24T,  248. 

Officers  are  appointed  and  commiaaioned  by 
the  government  fur  the  express  purpose  of  cea- 
ductmg  and  supervising  all  the  preliminary 
proceediues  from  tbe  origin  to  the  consumma- 
tion of  the  title;  and  when  these  incipient 
meaaurea  are  completed,  and  the  grant  isaned, 
tbe  law  presumes  that  the  government  agents 
have  performed  their  duty,  and  that  tbe  grant 
is  valid.  In  one  word,  it  b  a  legal  preanmptioa 
in  favor  of  a  patent  that  there  are  no  dnecti 
behind  It,  by  which  It  can  be  invalidated  or 
avoided.  But,  notwithstanding  this  pre*uiBp< 
tion,  it  is  admitted  that  defects  may,  in  feet, 
exist.  And  hence.  It  Is  contended  on  the  otbw 
aide  Ihat  if  the  patent  contain*  redtata  whM 
waiilJ  fairly  conduct  an  boneat  inquirer  to  thi 
discovery  of  these  defecta,  a  purchasar  Is  Jnetly 
chargeable  with  notice  of  them,  wbetnar  b* 
made  inquiry  or  not.  And  this  upon  the  piia- 
ciple  that  he  ia  guilty  of  oraas*  segligentia,  i* 
Peicrall. 


Utl 


BaotH  T.  Wabi  0  Jjk 


■ot  wimtatfig  tlie  iwtim  tnd  «it«iit  of  k  cUd- 

Eof  which  he  h&d  thus  received  notice.  Will 
Uw  impute  groBi  negligeoce  to  a  purchaacr 
for  omitting  to  search  for  defects  in  the  origin 
of  his  title,  in  a  case  where  the  law,  at  the 
•am*  time,  presume!  that  no  defects  exiatT  Is 
Bot  one  presumption  inconsistent  with  the 
otherT  Can  thej  both  exist  together  in  the 
•anie  case!  And  if  they  cannot,  which  ought 
to  yieldT  Can  it  be  tolerated  as  just,  in  an; 
■jatem  of  jurisprudence,  that  the  law  should 
flrst  invite  the  oonfidcnce  ot  the  purchaser,  and 
tk«n  turn  against  him,  and  treat  that  ver;  oon- 
ftdenee  as  criminal  r 

The  eseeutive  of  the  United  Statee  has  au- 
tkorit;  to  isMie  patents  to  purchaseis  of  the 

Eblic  lands.  Indeed,  it  is  one  of  the  duties 
posed  upon  him  by  the  laws  of  Congress; 
and  to  see  that  the  lant  are  faithfully  execut- 
ed, is  a*  Imperative  on  him  in  this  branch  of 
the  DDbllc  service  as  it  is  in  any  other.  In  the 
discharge  of  that  duty,  the  exercise  of  a  wider 
latitude  of  discretion  and  judgment  than  is  per- 
tt*]  mitted  in  most  other  cases,  'is  necee- 
nrily  confided  to  that  officer  He  must  be  the 
jnd^  of  the  aufliciency  and  regularity  of  the 
TmnouB  preliminary  steps  required  to  be  taken 
toward  the  completion  of  a  legal  title,  and  see 
l^t  these  prerequisite  a  have  iJl  been  complied 
wtth.  The  nature  and  extent  of  this  discretion 
eoold  not  be  better  illustrated  than  by  refer- 
ring to  the  duties  required  to  be  performed  by 
tlie  executive  under  our  system  of  pre-emption 
laws,  daily  becoming  more  complicated.  From 
Uhe  Dumber  of  public  agents  employed,  and 
from  the  character  and  variety  ot  their  duties, 
in  the  disposal  of  the  public  lands,  the  inference 
b  irresiBtibte  that  errors  must  be  committed. 
If,  under  such  a  state  of  things,  the  purchaser 
la  to  be  affected  with  notice  of  these  irregulari- 
ties, and  that,  too,  after  the  emanation  of  the 
patent,  there  can  be  no  security  in  land  titles. 
BO  confidence  In  the  action  of  the  government. 
But  ought  not  the  acts  of  the  highest  ofncer 
In  the  republic,  when  performed  in  the  execu- 
tion of  a  function  prescribed  by  law,  and  re- 
qniring  the  exercise  of  jud^ient  and  discre- 
uon,  to  be  regarded  by  the  citiEen  as  valid  and 

A  contrary  presumption,  or  the  absence  of 
any  presumption  in  favor  of  the  acts  of  a  pub- 
be  ofiicer,  wnen  oerformed  within  the  sphere  of 
hla  duty,  woula  make  it  necessary  for  the 
private  citizen,  if  he  would  avoid  the  conee- 
qnences  of  constructive  notice,  to  visit  the  land 
office  and  examine  the  records  there;  and  at 
Washington  city,  to  satisfy  himself  that  the 
<rfBcers  had  fulfilled  their  duty,  before  he  could 
venture  to  become  a  purchaser.  Upon  this 
theory,  he  must  rejudge,  and  at  his  own  peri!, 
what  had  already  Wn  adjudicated  by  a  compe- 
tent ofl!cer,  charged  with  that  particular  duty. 

In  such  a  case,  he  might  differ  from  the  of- 
ficer, and  the  court  from  both. 

The  executive  of  the  United  States,  in  Issu- 
ing patents  for  land,  la  required  to  perform, 
and  does  perform  certain  acts  of  a  judicial 
nature.  And  when  an  executive  officer  acts 
judicially,  as  he  often  must  for  the  idea  of  a 
perfect  separation  of  the  powers  of  govem- 
dient  is  a  mere  abstrsction,  and  wholly  un- 
attainable in  practice,  his  decisions  are  as  valid, 
knd  have  the  same  efFeet  aa  judgment*  pro- 
19  ii.  ed. 


nouneed  by  courts  of  Justice;  and  are,  ordi- 
narily, far  more  difBcult  to  revise,  if  erroneous, 
than  the  latter,     'Judicial  power,  by   [*100 

whomsoever  exercised,  is  juaicial  power  still, 
and  its  determf nations,  whether  announced 
from  the  bench  or  at  the  council  table,  have  all 
the  authority  of  adjudications  made  in  con- 
formity  with   law,  uid  are  entitled  to  be  r 


before  him  whether  a  patent  ought  to  is- 
Bue;  and  whether  the  applicant,  or  which  of 
the  appMcanti,  if  more  than  one,  Is  entitled  to 
have  the  grant. 

The  presumption  of  law  is  that  he  has  de- 
cided these  questions  correctly;  and.  therefore, 
the  purchaser  is  not  obliged,  In  order  to  pro- 
tect himself,  to  examine  the  grounds  of  the 
decision. 


In  this  case,  the  patent  is  valid  upon  ita 
face;  It  was  not  Issued  without  authority;  It 
was  not  protected  by  statute;  the  United 
States  had  title  to  the  thing  granted,  and 
hence  the  patent  cannot  be  impeacbed  eoltat- 
erally  in  a  court  of  law. 

In  support  of  the  foregoing  principles  the 
court  are  referred  to  the  following  eases,  ti«: 
Polk's  Lessee  v.  Wendall,  9  Cranch,  ST;  B.  & 

4  Cond.  Rep.  050;  Patterson  v.  Winn,  S  Cond. 
Rep.  35S;  Patterson  r.  Jenks  et  al,,  i  Pet. 
Rep.  218;  Stringer  et  al.  t.  Lessee  of  Young  et 
al.,  3  Peters,  320;  Boardmsn  et  at.  v.  Lessee  of 
Reed  ft  Ford  et  al.,  6  Peters,  328;  The  United 
States  T.  Arredondo  et  al„  8  Peters,  72T-732; 
Miller  v.  Kerr.  5  Cond.  Rep.  202;  Hoofnagle 
et  al,  V.  Anderson.  6  Cond.  Rep.  271;  Bouldin 
et  ux.  V.  HuBsic's  Heirs,  S  Cond.  Rep.  2G2. 

It  is  a  presumption  of  law  that  public  agents 
and  officers,  appointed  by  government,  nave 
properly  executed  their  office  and  complied  with 
the  law,  in  discharging  the  duties  imposed  on 
them.  Jackson  v.  Marsh,  8  Cow.  281;  4  Cranch, 
431;  Taylor  v.  Brown,  fi  Cranch,  242;  9  Cow. 
110;  IS  Johns.  Rep.  347;  Buller's  N.  P.  298; 
Witlinms  t.  The  East  India  Company,  3  East's 
Rep.  192;  Strother  v.  Lucas,  12  Peters,  437. 

Every  act  required  to  be  done  from  the  con- 
mencement  to  the  completion  of  a  milita^ 
title,  derived  from  the  laws  of  Virginia,  Is 
either  performed  by,  or  submitted  to  the  cog- 
nizance of,  an  officer  appointed  for  that  partic- 
ular purpose. 

Now,  as  there  Is  a  legal  presumption  in  favor 
of  the  acts  of  these  officers,  I  maintain  that 
there  Is  no  place  for  the  application  of  the 
doctrine  of  implied  notice  to  this  elass  of 
titles.  The  idea  *of  presumptive  notice  [*101 
is  met  and  repelled  by  an  antagonist  presump- 
tion. 

Again,  the  distinction  between  a  patent 
issued  by  the  sovereign  authority  and  deeds 
from  one  citizen  to  another,  is  well  illustrated 
by  the  fact  that  the  former,  unless  It  la  void 
upon  its  face,  or  ha*  issued  without  authority, 
or  is  prohibited  by  statute,  can  only  be  set 
aside  by  a  regular  course  of  pleading,  in  which 
the  fraud,  irregularity,  or  mistake,  is  directly 
put  in  issue.  And  the  State  only  can  take  ad- 
vantage of  an  improvident  or  mistaken  grant. 

5  Black.  Com.  281 :  1  Mum.  134:  2  Wash.  66;  4 
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JohiM.  Rm.  Til  10  Johng.  Kep.  23;  1  Huon, 
161;  1  Hid.  A  Hun.  SOS;  4  Jolins.  Rep.  143;  2 
Bibb,  S2B,  487. 

The  statute  of  frftuda  uid  perjuile*  bu  no 
applleatloD  to  public  gntnta.  Neither  frftud, 
nor  the  wuit  of  eonaideratioii,  cftn  be  kverred 
M  grounda  to  impeach  a  pateot  on  the  appll- 
wtloti  of  A  creditor. 

But  the  doctrine  of  oonatruetiTe  notice  doea 
■ot  kpplf  to  the  purchuer  of  a  military  war- 
rant, an  entrj,  or  a  aurvey. 

Wltliont  intending  to  aajr  tliat  a  warrant  ia 
not  neceasar^  to  the  Talidltf  of  an  entry,  or 
that  a  BurTej  would  Im  good  without  an  entry, 
I  contend  that  a  warrant  ia  to  be  presumed 
from  the  ndatenec  of  an  entry;  on  the  prinei- 

fle  that  aa  It  would  be  a  Tiolatlon  of  duty  on 
he  part  of  the  principal  aarreyor  to  make  or 
record  an  entry  without  the  authoritr  of  a 
warrant,  and  aa  the  law  will  preaume  tnat  the 
oEBcer  haa  duly  executed  hia  office,  it  followi. 
therefore,  that  an  entry  is  proof,  till  the  con- 
trary appear*,  of  the  esiatence  of  a  warrant. 

Far  ute  aame  reaaon  a  aurvey  ia  preBump- 
tire  ertdeno*  of  the  existence  of  an  entry  duly 
made.  Hiese  are  official  acta,  performed  by 
ofBeera  appolntod  by  public  authority,  and 
awom  to  perform  these  duties.     And  the  law 

evea  tfaem  credit  for  fidelity  till  the  contrary 
shown;  and  nothing,  surely,  can  be  more  Juat 
and  reasonable. 

Bealdes,  aa  the  taw  does  not  direct  the  war- 
rant  to  be  recorded  in  the  surveyor's  office,  and 
aa  it  is  not,  in  practice,  recorded  there,  it  may 
Bot  be  accessible  to  the  purchaser;  and,  there- 
fore. It  would  be  unreasonable  to  charge  him, 
103*]  by  implication,  with  a  'knowledge  of 
Its  eontenta.  It  may  have  been  lost  or  de- 
■troyed  after  the  entry  was  made. 

The  State  of  Tirginia,  and  afterwards  the 
Congress  of  the  United  States,  earl^  made  pro- 
viaion  for  these  easualtlea,  by  making  "a  certl- 
lled  duplicate  of  the  warrant'  equivalent  to 
the  original,  for  the  purpose  of  obtaining  a 
patent.  Ohio  U  Iawb,  IIS,  133.  And  for  an- 
other reaaon,  the  warrant  may  be  beyond  the 
reach  of  the  purchaaer.  It  may,  at  the  time, 
be  in  tlw  handa  of  a  deputy -surveyor,  for  the 

fiurpose  of  ezacntlng  a  survey  of  that  part  of 
t  which  had  not  been  surveyed  before.  Ohio 
L.  Laws,  12B. 

It  ia  submitted,  therefore,  that  the  fast  that 
the  warrant  may  not  at  all  times  be  within 
reach  of  the  pundiRseT,  affords  a  reason  why  he 
onght  not  to  be  affected  with  constructive 
notice  of  its  contents. 

But,  again,  no  more  than  ordinary  diligence 
■ad  prudence  are  required  of  a  purchaaer.  In 
the  cases  where  the  aoctrine  of  implied  notice 
Is  admitted  to  be  applicable.  For,  if  a  higher 
degree  of  diligence  and  attention  than  ordinary 
becomes  necessary,  the  rale  iteelf  ceases.  What 
ara  the  facta  of  tbe  caael  The  lands  He  In  the 
State  of  Ohio,  where  the  ofSee  of  the  principal 
surveyor  for  th«  district  Is  ostablished.  The 
tribunal  that  reeeives  tbe  evidence  and  adjudi- 
eatas  tbe  right  of  the  original  claimant  to 
bounty  land,  and  which  gives  tbe  certiflcate; 
and  also  the  office  which  issues  the  warrant, 
are  all  established  in  the  State  of  Virginia, 
distant  not  less  than  six  hundred  miles  from 
the  land.  If  the  claim  waa  assigned  before  the 
wamMt  issued,  the  evidence  of  the  power  of 
•ff 


the  assignor  to  transfer  the  claim  will  not  be 
found  In  the  office  ot  the  principal  survejor  Id 
Ohio.  It  may  or  may  not  be  found  In  Um  of- 
fice of  the  renter  at  Richmond,  for  I  know  ot 
no  law  requiring  it  to  be  filed  or  recorded  thara. 

Suppose,  then,  a  dtizen  of  Ohio  or  of  aome 
other  State,  wishes  te  purchase  a  tract  of  land 
in  the  Virginia  military  reserve  in  Ohio,  what 
are  the  means  within  his  rnu^,  by  which  be 
may.  In  exercising  ordinary  diligence,  shIeU 
himself  against  the  consequences  of  construct- 
ive  notice!  The  purchaser  goes  to  the  ofRce  of 
the  principal  surveyor  for  the  district,  smd  by 
tbe  courtesy  of  that  ofUcer  obtains  permis- 
sion to  examine  the  reeorda  and  'files  of  [*10S 
the  office.  And  what  does  he  find  there) 
The  warrant  may  be  found  there,  or  it  may 
not,  for  reasons  already  stated.  But  construct- 
ive notice,  if  applicable  at  all,  must  be  applied 
without  regard  to  whether  the  warrant  can,  by 
any  diligence,  he  found  or  not.  If  it  is  In  tb« 
office,  the  pnrchaser  will  see  from  the  face  of 
it  that  It  was  Issued  to  tbe  soldier  himself,  or 
te  heira,  or  to  an  executor,  or  to  a  purchaaer. 
But,  In  either  case,  the  law  presumes  It  proper- 
Iv  issued;  and,  therefore,  the  Ian  will  not 
charge  the  purchaaer  with  knowledge  that  it 
was  Improperly  Issued  to  the  warrantea. 
Neither  tbe  entry  nor  the  survey  gives  any 
notice  by  which  the  purchaser  ia  put  upon  in- 
quiry for  the  rights  of  others;  nor  do  they 
nimisb  any  clue  by  which  such  righta  can  be 
ascertained. 

The  warrant  may  have  been  assigned  befora 
or  after  its  location;  in  either  case,  the  paper 
containing  the  assignment  may  or  may  not  be 
filed  In  the  snrreyor's  office. 

If  the  requisite  Information  cannot  be  ob- 
tained in  the  State  where  the  land  lies,  wilt  tba 
co\frt  say  that  ordinaiy  diligence  requires  the 
purchaser  to  vialt  the  land  office  at  HIchmond, 
to  examine  for  defecta  prior  to  the  date  of  Um 
warrant!  To  do  this,  a  citiien  of  Ohio  mnat 
travel  a  dlatanee.  In  going  and  returning,  ot 
twelve  hundred  miles.  The  expenses  of  such 
a  journey  would  exceed  the  value  of  the  land, 
in  many  instances;  and  the  eiTect  would  be  te 
exclude  from  the  privilege  of  purchasing  theaa 
lands,  all  except  a  few  wealthy  apeculatora  who 
might  afford  to  incur  the  expense.  I  need  make 
no  remarks  on  the  justice  or  wisdom  of  such  a 
policy.  Nor  will  I  do  more  than  aak  the  court 
to  reflect  on  the  consequences  that  must  Sow 
from  establishing  the  doctrine  of  the  court  be- 
low; consequences  which,  could  they  be  llmitod 
to  future  transactions,  would  be  leaa  dis- 
astrous! hut  we  know  they  must  operate  on 
the  past,  and  affect  titles  already  acquired, 
thereby  producing  an  aggregate  of  injui^  and 
suffering  that  no  sagacity  can  foresee  or 
calculate. 

Tbe  case  of  Reedar  t.  Barr,  4  Ohio  Rep.  44S, 
affords  the  first  and  only  Instance,  as  far  as  I 
Icnow,  in  which  the  doctrine  of  implied  notloa 
has  been  applied  to  the  racltals  In  a  patent 
issued  by  the  United  States  for  a  portion  of 
the  public  domain.  And  the  decree  from  which 
we  nave  appealed  seems  to  affirm  tbe  doctrisa 
of  that  case,  and  to  apply  it,  for  the  first  tima. 
I  'believe,  to  the  military  titles  derived  ['It* 
from  the  laws  of  Virginia, 

During  the  period  of  fifty  years  that  theaa 
titles  have  been  tba  aubjeet  «f  tlllfiatioa  te 
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Btnui  T.  Wau  b  al. 


•nrr  foTiD  known  to  the  lair,  It  h  Imponfbli 
to  doubt  that  man;  cmaea  must  bftve  occurred 
in  which  the  principle  of  preaumptlTe  notice 
would  have  been  ssaerted,  if  it  had  been  aa^- 
poaed  by  the  courta,  or  bar,  that  nidi  a  princi- 

ele  wa«  applicable  to  »  purchaaer  of  these 
itiea.  The  abaence  of  anj  adjndleation  In 
f»Tor  of  the  doctrine  as  now  applied,  ia  ■■ 
argument  of  wme  force  andnat  it. 


cult  Court 

In  their  bill  the  complainanta  repreaent  that 
tlie7  are  ths  only  heirs  and  legal  repreaenta- 
tivDi  of  John  Hockaday,  lat«  of  the  CoontT  of 
New  Kent,  in  the  Commonwealth  of  Vfrginia. 

That  HockadajT  in  the  Berolation  was  a  eap- 
tftfai  in  tha  Virginia  Una  on  continental  estab- 
liahment,  which,  under  the  acts  and  resolutlona 
of  CongTess  entitled  him  to  four  thouaand 
acres  of  land  in  the  Virginia  reserration,  with- 
in the  State  of  Ohio.  That  in  1799  Hockaday 
died,  leavins  as  his  only  child  and  heir  Hs.nnah 
G.  Ware,  who  had  intermarried  with  Eobert  3. 
Wara,  and  who  was  the  mother  of  a  part  of 
the  complainanta,  and  the  grandmother  of  tha 

That  Hockaday  left  a  wfll  In  which  he  dia- 
poaed  of  his  personal  estate  onlj,  and  appoint- 
ed Ware,  with  two  other  perso as,  his  executors. 
Ware  proved  the  will,  the  others  declining  to 
■et;  and  that  be  wholly  neglected  bis  duties  as 
MMcutor,  aad  never  settled  the  estate.  That 
their  mother  died  in  1806,  and  Robert  8.  Ware, 
^alr  father,  also  died  aome  jeara  afterwards. 


heira,  fraodnlently  made  a  contract  with  the 
azecutor  tot  the  sale  of  the  aiwve  military 
ii|^t;  and  having  obtained  the  certiflcate  of 
•oeh  right  from  Ue  Executive  Council  of  Vir- 
ginia, tbe  aame  was  assigned  to  Ladd  for  the 
eonaideration  of  forty  doUaia  and  a  pair  of 
boota.  That  on  this  certiflcate  and  assignment 
Ladd  obtained  four  warrants  of  a  thousand 
aerea  each,  as  the  aaaignee  of  Ware,  the  ez- 
eeiitoT  of  Hockaday. 

One  of  these  warrants  was  aasfgned  to  Oeo^e 
lOS*]  Hoffman  by  'Ladd,  and  through  oer- 
taJn  other  assienmeuts  to  Brush.  By  a  part  of 
thia  warrant  the  two  tracts  of  land  in  cootro- 
raray  wera  entered,  and  for  which  Brush  ob- 
tained patents  from  tbe  United  States,  dated 
tbe  S3d  January,  181B.  And  the  complainants 
■lieOB  that  Brush  was  a  purchaser  with  notice 
vl  their  equity;  and  they  pray  that  he  may  he 
dacreed  to  convey  to  them  the  title,  etc 

In  his  answer  the  defendant  states  that  he 
wma  a  bona  flde  purchaser,  for  a  valuable  eon- 
■Idaration,  and  without  notice  of  the  complain- 
ttata*  eauity.  And  he  insists  If  the  court  shall 
daeree  lor  tlie 


BUMTs  paid  for  taxea,  etc.,  on  the  land. 

nila  cause  haa  been  ably  argued  on  the  part 
of  Bmsh,  the  appellant. 

^0  queetlon  which  lies  at  the  foundation  of 
thia  eontroversy,  and  which,  in  its  order, 
■baald  be  drat  euiaidered,  ia,  whether  tbe  oonrt 
1*  It-eO. 


equity  aaaerted  1l „ 

Whatever  doubt  might  arise  on  tbia  qneation 
on  common  law  principlea,  there  can  be  none 
when  the  peeoiiar  syatcm  under  which  tUa 
title  originated  is  considered.  In  Ohio  and 
Kentucky  this  qneatloo  has  been  long  settled 
judiciallyi  and  this  court,  following  the  dsd- 
Bions  of  those  BUtea,  hare  alao  decided  it. 
Bodlay  et  al.  t.  Taylor,  S  &aneh,  190. 

In  the  case  of  Folk's  Leeeee  v.  WendsU  et  al. 
0  Cranch,  BB,  the  court  say  "that  eveir  pn- 
requislte  has  been  performed,  ia  an  Inhrenoa 
properly  daducible,  and  which  every  man  haa 
a  right  to  draw  from  the  exlatence  of  tba 
grant  itself.  It  would,  therefore,  he  extremely 
unreasonable  to  avoid  a  grant  in  any  oourt,  for 
irreguhwltiea  In  the  eonduct  of  those  who  an 
appointed  by  the  government  to  snperriaa  the 
progressive  courae  of  a  title,  from  lU  com- 
nwnoement  to  its  eoaaummation  In  a  patent. 
Bnt  there  are  aome  things  so  essential  to  tlw 
validitv  of  the  contract,  that  the  neat  prlnd- 
pies  of  justice  and  of  law  would  be  violatod, 
did  there  not  exist  some  tribunal  to  which  an 
injured  party  might  appeal,  and  In  which  tba 
means  by  whidi  an  elder  title  was  acquired 
might  be  examined."  And  the  oevrt,  after 
showing  *that  a  oonrt  of  eonity  waa  the  [*!«• 
proper  tribunal  to  make  tUs  examination,  n- 
mark,  '3ut  there  are  caaea  in  which  a  put 
is  atisolutely  void,  as  where  the  State  has  ao 
title  to  the  thing  nanted,  or  where  tha  offlaar 
had  no  authority  to  isane  the  granL  In  anch 
cases  the  validiiy  of  the  grant  is  neoaatuHy 
examinable  at  law." 


The  a 


was  again  brought  before  tha 


Tennessee  being  peenliar,  oonaUtnte-, 

adjudication  of  Ita  eonita,  a  rule  ef  deelalon 
for  thia  eonrt. 

In  the  caa«  of  Iflller  et  aL  v.  Kerr  et  aL,  T 
Wheat.  1,  It  waa  held  that  an  equity  arising 
From  an  entry  of  land  made  on  a  warrut 
which  bad  been  issned  by  mistake,  could  sot  be 
sustained  against  a  patent  issued  on  a  Junior 
entry.  The  oonrt  say;  "The  great  ditBodlty  in 
this  case  consists  in  tbe  admisskm  of  any  teatl 
roonv  whatever  whldi  calls  Into  queathm  the 
validity  of  a  warrant  iaaued  by  the  ofBeer  to 
whom  that  duty  ts  assigned  by  law.  In  exam- 
ining this  question,  the  dlstinetion  botween  an 
act  whieh  U  Judicial  and  one  which  is  merely 
ministerial  araat  be  regarded.  Tbe  register  ot 
the  land  office  la  not  at  liberty  to  examine 
testimony,  and  to  exercise  his  own  judgment 
respecting  the  rig^t  of  an  applicant  lor  • 
military  land  warrant." 

And  in  the  eaae  of  Hoofnagle  at  aL  t.  Ander- 
son, T  Wheat.  S12,  another  question  waa  raised 
on  an  entry  made  by  virtue  of  the  same  wat- 

The  mistake  in  the  warrant  consisted  in  thiai 
Thomas  Powell,  having  performed  military  aer- 
vices  in  the  VlKlnia  State  line,  a  certiflcate  by 
the  Executive  OounBll  of  Vlrsinla  waa  obtained 
by  his  heir,  which  entitled  nlm  to  a  certain 
amount  of  land.  On  this  ccrtillcato,  the  reg- 
ister of  the  land  office  at  Richmond,  Ti^nia, 
issued  a  warrant,  which,  instead  of  reotUng 
that  the  services  wkn  puformed  ta  the  State 


BunuiB  CouBT  OF  THS  Ukiid  BrAna. 


ilmt.  ifAted  thMi  thej  were  performed  in  the 
SUte  line  on  costinentaJ  eitkbHahment.  This 
miatake  was  important,  at  the  tract 
tTj  in  Ohio  in  which  the  wan-aot  was  located 
waa  reaerved,  in  the  cession  by  Virginia,  for  the 
Mtiafa«tion  only  of  warrants  issued  for 
militsjj  serrices  in  the  State  line  on  eonti- 
Dental  establiahment,  and  oonseauently  was 
not  aubject  to  the  right  of  Powell.  And  the 
101*]  court  remark,  'how  far  the  patent 
ought  to  be  affected  b;  this  eiror  ia  the  ques- 
tion on  which  the  cauae  depends.  They  say 
there  was  no  ground  to  suap^  fraud ;  tiM  the 
warrant  was  assignable,  and  carried  with  it  ac 
evidence  of  the  mistake  which  had  been  com- 
mitted in  the  offloe;  that  it  had  been  assigned 
for  a  valuable  consuleratioii,  and  the  pureliMer 
had  obtained  a  patent  for  the  land  without 
actual  notice  of  any  defect  in  the  origin  of  hii 
titie;  and  they  held  that  the  patent  gave  » 
good  title  as  against  anyone  wfioaa  eaU7  waa 
Bubaequent  to  ita  dateu 

A.  patent  appropriate*  the  land  called  for, 
an&  la  conclusive  against  rights  aubaequentlv 
aequlred.  But  where  an  equitable  right,  which 
originated  before  the  dat«  of  the  patent, 
whether  by  the  ftrat  entry  or  otherwiae,  ia  as- 
aerted,  it  may  be  examined.  The  patent,  under 
tbe  Virginia  land  law,  aa  modified  bv  usage 
and  judkial  cod  struct  ion  in  Eentueky  and 
Ohio,  conveys  the  legal  title,  but  leave*  all 
equities  open.  Bouldin  et  uz.  v.  Massie^s  Heirs 
et  al.  7  Wheat.  149. 

The  eoutroversy  in  tUa  eaae  does  not  arise 
from  adverae  entriea,  but  between  claimants 
under  the  same  warrant.  And  It  is  admitted 
that  Ware,  m  executor,  had  no  power  to  assign 
the  n)iIitU7  right,  which,  on  the  decease  of 
Eoelcaday,  descended  to  hia  heira.  It  ta  too 
clear  to  admit  of  doubt  that  Ladd,  by  drenm- 
ventlon  and  frand,  obtained  the  assisnment 
from  the  executor,  which  enabled  him  to  pro- 
cure the  warrant  from  the  raster. 

Aa  between  Ladd  and  the  complainanta,  can 
there  be  any  doubt  that  this  case  would  be  «c- 
aminable  in  equity  I  Could  the  issuing  of  the 
warrant  by  the  register  interpose  any  objec- 
tion to  waeh  ait  investigation  T 

It  i*  insisted  that  the  register,  of  necessity, 
before  he  issues  the  warrant  must  determine 
the  right  of  the  applicant,  and  that  in  doing 
■o,  he  acta  judicially-  That  presumptions  not 
only  arise  in  favor  of  such  acta,  but  unless 
fraud  be  shown,  they  are  not  open  to  examina- 
tion. 

The  Executive  Council  of  Virginia,  in  deter- 
mining the  right  of  Eockaday's  heir*,  may  be 
■aid  to  hare  acted  judicially.  But  the  register, 
in  tbe  language  of  the  court,  in  one  of  the  cases 
above  cited,  acted  ministerially.  The  court  aay 
he  was  not  authorized  to  examine  witnesse*  in 
the  ease,  but  waa  bound  to  act  upon  the  face  of 
the  certificate.  The  parties  interested  were  not 
J08*]  'before  him,  and  he  had  no  means  of 
ascertaining  their  names,  giving  them  notice,  or 
taking  evidence.  And  under  such  eircum- 
atancea,  would  it  not  be  a  most  extraordinary 
rule  which  should  give  a  Judicial  character  and 
•Sect  to  hia  proceeding.  He  acts,  and  must 
necMsarily  act  from  the  face  of  the  pBper,  both 
as  it  regards  the  certificate  of  the  Executive 
Council,  and  the  assignment  of  such  certificate. 
Hia  aeU,  in  their  nature,  an  strictly  mlnis- 
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terial.    They  have  neither  the  form  ■ 
of  a  Judicial  proceeding. 

It  may  be  admitted  that  presumptions  arise 
in  favor  of  the  acts  of  a  ministerial  officer,  if 
apparently  fair  and  legal,  until  they  shall  be 
impeached  by  evidence.  But  in  this  case,  then 
is  no  impeachment  of  the  acts  of  the  register. 
The  evidence  on  which  he  acted  is  stated  on 
the  face  of  the  warrant,  which  enables  the 
proper  tribunal,  as  between  the  parties  inter- 
ested, to  determine  the  question  of  right,  which 
the  register  had  neither  the  mean*  nor  the 
power  to  do. 

The  complainanta  do  not  deny  the  genuine- 
nes*  of  tbe  certificate,  the  assignment,  or  the 
warrant,  but  they  say  that  the  executor  had  no 
right  to  make  the  assignment;  and  that  the  is- 
suiug  of  the  warrant  by  the  register  does  not 
preclude  them  from  raising  that  question. 

Until  tlie  patents  were  obtahied,  this  war- 
rant, thotufa  assigned  and  entered  In  part,  on 
the  land  In  oontroversy,  conveyed  only  aa 
equitable  Interest.  Hoffman,  to  whom  Ladd  as- 
signed it,  and  tbe  other  assignees  took  it,  sub- 
ject to  ah  equities.  In  their  liande,  unless  af- 
fected by  the  statute  of  limitation  or  lapse  of 
time,  any  equity  arising  from  tbe  face  of  the 
instrument  could  be  asserted  against  them,  the 
same  as  against  Ladd. 

Brush,  being  the  last  assignee,  obtained  the 
patents  in  his  own  name  as  assignee,  and  theas 
vested  in  him  the  legal  estate.  But  thia,  on 
the  principles  which  have  been  long  eatablisbed. 
In  relation  to  these  titles,  does  not  bar  a  prior 
equity.  The  complainants  are  proved  to  be  the 
heirs  of  Hockaday,  and  a  part  of  them  were 
minora  at  the  eommencement  of  thia  anit.  All 
of  them,  in  age,  were  of  tender  years  when  the 
warrant  was  assigned,  and  It  appears  that  none 
of  them  came  to  a  taiowledge  of  their  ri^t^ 
until  a  abort  time  before  tbe  bill  was  filed. 
And  thia  ia  an  answer  both  to  the  statute  of 
limitations  and  the  lapse  *of  time.  The  [*10« 
statute  of  Ohio  does  not  run  against  non-resi- 
dents of  the  State;  nor  can  lapse  of  time  oper- 
ate against  infants,  under  the  drcumstancea 
of  thU  case. 

The  great  queation  in  this  controveiay  is, 
whether  Brush  is  chargeable  with  notice. 

The  eertiflcate  of  the  Bxeeutlve  Coundl  of 
Virginia  stated  that  "the  representatives  of 
John  Hockaday  were  entitled  to  the  pnwortioa 
of  land  allovred  a  captain  of  the  continental 
line  for  three  years'  service."  To  this  was  ap- 
pended a  request  to  the  register  of  the  land 
office  to  issue  a  warrant,  in  the  name  of  Joseph 
Ladd,  hia  helra  or  aaslgna,  dgned  hj^  Ware, 
executor  of  Hockaday,  he  tiavuig  received,  aa 
stated,  full  value  for  the  same. 

Four  military    warranta,    of    one    thousand 

res  each,  were  Issued  by  the  register,  "^hs 

9th  of  August,  180S,  to  Joseph  I^d,  assigneo 

of  Robert  6.  Ware,  executor  of  John  Hockaday, 

deceased." 

By  virtue  of  one  of  these  warrants,  fo«r 
hundred  acres  of  the  land  in  dispute  w«i« 
entered  tbe  Bth  of  June,  1S09,  in  the  name  of 
George  Hoffman,  assignee,  and  two  hundnd 
acres  In  the  same  name,  the  IBth  of  August, 
1810.  These  entries  were  surveyed  in  Hay, 
1610,  and  on  the  ZOth  of  January,  181B  patent* 
were  issued  to  "Brush,  assignee  of  John  Hoff- 
man, who  was  assignee  of  Joseph  Hoffman  at 
PMersI». 
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aL,  udgBCM  of  0«arge  Boffmui,  who  wu  aa- 
•ignM)  of  Joseph  lAdd.  Auignee  of  Robait  S. 
^xe,  executor  of  Hockaday,"  etc. 

It  is  insisted  that  the  general  doetriiw  of  no- 
tie*  does  not  apply  to  titlM  of  this  deeerip- 
tioD.  And  this  position  is  true,  bo  far  as  re- 
gkrda  tlM  ori^nal  entry.  To  make  a  valid 
entry,  some  object  of  notorietj  muat  be  called 
for;  and  unless  this  object  be  proved  to  have 
been  generallj  known  m  the  neighborhood  of 
tbe  land  At  the  time  of  the  entry,  the  holder  of 
tha  warrant  who  enters  the  same  land,  with 
foU  notice  of  the  first  entry,  will  liave  the 
better  title.  And  so,  If  sin  entry  be  not 
■pedfle  as  to  the  land  intended  to  be  appro- 
priated, or  in  any  respect  be  defective,  it  con- 
reys  no  notice  to  a  subsequent  locator,  nor  can 
It  be  made  good  by  a  subsequent  purchaser 
without  notice.  Kerr  v.  Watts,  0  WheaL  680. 
Bat,  with  these  exceptions,  the  doctrine  of 
notice  has  been  considered  applieabls  to  these 
military  titles,  as  in  other  cases.  And  no 
re*son  is  perceived  why  this  rule  should  not 

110*]  'From  the  nature  of  these  titles,  and 
the  force  of  circumstances,  an  artiflcial  system 
has  been  created,  unlike  any  other;  and  which 
hks  long  formed  the  basis  of  title  t<i  real 
estate,  in  a  large  and  fertile  district  of  coun- 
try. The  peculiarities  of  this  system,  having 
(or  half  a  century  received  judicial  sanctions, 
must  be  preserved;  but  to  extend  them,  would 
be  unwise  and  impolitic 

Brush,  it  Is  insisted,  was  a  bona  fide  pur- 
chsMer  for  a  valuable  consideration,  without 

The  Answer  under  which  this  defense  is  set 
np  is  neither  in  substance  nor  in  form  free 
from  objection.  It  does  not  state  the  amount 
of  consideration  paid,  the  time  of  pAyment,  nor 
does  it  deny  the  circumstances  from  which  no- 
tice c«n  be  inferred.  Boon  v.  Chiles,  10  Peters, 
211,  212.  But,  passing  over  the  considerations 
which  arise  out  of  the  answer,  we  will  inquire 
wbetner  the  defendant  is  not  chargeable  with 
notice,  from  the  facts  which  appear  upon  the 
face  of  his  Utle. 

The  entry  on  the  books  of  the  surveyor, 
kept  at  the  time  in  the  State  of  Kentucky,  was 
the  incipient  step  in  the  acquisition  of  the 
title.  I^is  entry  could  only  be  made  by  pro- 
ducing to  the  surveyor,  and  filing  in  bis  omce, 
ttie  original  warrant,  or  a  certified  copy  of  it. 
The  survey  was  then  made,  and  a  plat  of  the 
land,  by  a  deputy,  who  returned  the  same  to 
the  principal  surveyor's  office.  This  survey  is 
cAlled  the  ptat  and  certificate,  and  is  Assign- 
able by  law;  but,  without  an  entry  founded 
upon  A  WATTant,  It  is  of  no  validity.  On  the 
trAnsmission  of  this  survey,  under  the  hAnd 
Aid  scaI  of  the  principal  surveyor,  accompanied 
by  the  original  warrant  or  a  copy,  to  the  gen- 
end  lAnd  office,  a  patent  is  issued  to  the  person 
upArently  entitled  to  it.  In  issuing  the  patent, 
tae  eommissioner  of  the  land  office  performs 
A  ministerial  duty.  Ha  examines  no  witnesses, 
but  Acts  from  the  fAce  of  the  papers,  and  exer- 
daes  no  judgment  on  the  ■nbject,  except  so  far 
AS  regards  matters  of  form.  The  patent,  there- 
fore, conveys  the  legal  title  only,  leaving  prior 
«(|iifties  open  to  investigation. 

This  Is  the  history  of  this  title,  and  of  every 
other  in  the  saum  district  of  oountry.  And 
tlie  qneation  ailMS  whether  Uu  respondent , 
10  lb  ed. 


under  the  drcumstanees,  was  a  bonA  fide  pur- 
chAser  for  a  valuable    consideration,    without 

In  his  answer,  he  says  that  he  never  saw  the 
warrant,  the  'entries,  nor  the  surveys  f'llt 
on  which  the  patents  were  founded;  and  that 
he  had  no  information  as  to  the  derivation  of 


fact  saw  any  of  the  muniments  of  title,  but 
whether  he  was  not  bound  to  see  them.  It  will 
not  do  for  a  purchaser  to  close  his  eyes  to 
facts;  facts  which  were  open  to  his  investiga- 
tion, by  the  exercise  of  that  diligence  which 
the  law  imposes.  Such  purchasers  are  not  pro- 
tected. 

It  is  insisted  that  the  plats  and  certificates 
being  assignable,  the  defendant  might  well  pur- 
chase them  without  a  knowledge  of  the  facts 
contained  on  the  face  of  the  wBrrant.  But 
WAS  he  not  bound  to  took  to  the  warrant  as  the 
foundation  of  his  titlel  The  surveys  were  of 
no  value  without  the  warrant.  No  principle 
is    better   established   thAn   that   a   purchaser 


the  land  otBoe  of  the 
principal  surveyor;  and  although  this,  at  the 
time,  was  kept  In  Kentucky,  the  defendant  was 
bound  to  examine  it.  In  tiiis  ofGce  his  entries 
were  made,  and  to  it  his  surveys  were  returned. 
And  from  this  office  was  the  evidence  trans- 
mitted on  which  the  patents  were  issued.  Can 
it  be  contended  that  the  defendant,  who  pur- 
chased an  inchoate  title,  a  mere  equity,  was  not 
bound  to  look  into  the  origin  of  that  equityl 
As  a  prudent  man,  would  he  not  examine 
whether  that  which  he  bought  was  of  any 
valueT  The  records  of  the  land  office,  and  the 
papers  there  on  file,  showed  the  origin  of  the 
title,  and  the  steps  which  had  been  taken  to 
perfect  it.  By  the  exercise  of  ordinary  pru- 
dence he  would  have  been  led  to  make  this  ex- 
amination; and,  in  law,  he  must  be  considered 
as  having  made  it. 

And  here  the  question  arises,  whether  the 
statements  of  the  warrant,  which  were  after- 
wards copied  into  the  patents,  that  the  right 
originally  belonged  to  Eockaday,  descended  to 
his  heirs,  on  bis  decease,  and  had  been  assigned 
to  Lsdd,  by  his  executor,  were  not  suflicient  to 
put  the  defendant  on  inquiry.  Now,  an  exec- 
utor has  not,  ordinarily,  any  power  over  the 
real  estate.  His  powers  are  derived  from  the 
will,  snd  be  can  do  no  valid  act  beyond  his  au- 
thority. Where  a  will  contains  no  special  pro- 
vision on  the  subject,  the  land  of  the  deceased 
descends  to  his  'heirs,  and  their  rights  [*11X 
cannot  be  devested  or  impaired  by  the  unau- 
thorised acts  of  the  executor. 

The  warrant,  then,  showed  the  purchaser  that 
this  right,  which  nertained  to  the  realty,  and 
which,  on  the  deatn  of  Hockaday,  descended  to 
his  heirs,  had  been  assigned  by  the  executor. 
Was  not  this  notice!  Was  it  not  a  fact,  es- 
sentially connected  with  the  title  purchased  by 
the  defendant,  which  should  have  put  him  upon 
inquiry  T  If  it  would  do  this.  It  was  noticet 
for  whatever  ahall  put  a  prudent  man  on  In- 
quiry is  sufficient.  And  this  rule  Is  founded 
on  sound  reason  as  welt  as  law.  How  can  an 
individuAl  claim  as  an  innocent  purchaser,  un- 
der such  K  dreumstaneel 

But  It  Is  Aivued  that  it  would  fanpoM  on  tha 
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defendant  an  nnreasoiuLble  dnt^,  to  hold  tlut 
be  waa  bound  not  onlj  to  Hxarame  Lh*  warrant 
in  the  land  <^ce  in  Kentucky,  but  to  bunt  up 
the  will  of  Eockaday,  and  see  what  powvi  It 
oonf aired  on  the  executor. 

The  law  require*  reaaonable  diligence  in  a 
irarcbaaer  to  agcertain  an;  defect  of  title.  But 
when  Bucb  defect  ia  brought  to  hia  knowledjje, 
no  ineouvenience  will  exeuaa  bjm  from  the  ut- 
noat  aorutinj.  He  la  a  voluntary  purchaaer, 
and  having  notice  of  *  fact  which  caata  doabt 
np<ni  the  validity  of  hi*  title,  are  the  righta  of 
' i  peraona  to  be  prejudiced  through  bla 

__)'  will  of  Hoekaday  waa  proved  the  Ilth 
day  of  July,  1790,  before  the  Count;  Court  of 
Naw  Kent,  In  Vlrdnla,  and  recorded  ta  the 
BTopar  raeiwda  of  that  eounty.  Wbea  tha  de- 
fendant pnnhasad  the  title,  he  knew  that  It 
orfglnatM  In  Virginia,  bad  been  lanetloned  by 
tba  Bxaontive  Connail  of  that  Stato,  asd  that 
the  warrant  bad  been  baued  by  the  regiater  at 
Hf«imiiM»J  ThtM  an  matten  of  public  law, 
and  an  eoDMqnaatly  known  to  all.  But,  In- 
dipmdeat^  of  tUa,  every  pnrebaaer  of  a  mill- 
tuy  title  cannot  but  have  a  general  knowt- 
•dM  oi  It*  UatoiT. 

why  waa  not  the  defendant  bound  to  aaareh 
lor  the  wOlt  The  anawer  given  la,  the  dlatanee 
waa  too  great,  aad  the  jplace  where  the  will 
eotdd  ba  mud  waa  not  atated  on  the  warrant, 
or  on  any  of  the  other  paper*.  That  men  die- 
tanea  ihall  exonae  inqui^  m  aneh  a  eaae,  would 
be  a  new  principle  In  the  law  of  notice. 

The  eertlHeate  of  the  original  ri^^t.  and  the 
lis*]  warrant,  were  obtained  *in  Richmond, 
^iglnla.  And  in  the  olBce  reeordi  and  paper* 
of  the  Bieentlve  Council,  or  fat  thoae  of  the 
rudater  in  Biohmond,  a  copy  of  the  will,  prob- 
atuy,  eonld  hare  been  found.  And  if  auch  a 
aeareh  had  been  fraltlaaa,  it  la  oertain  that  It 
eonld  have  been  found  on  the  public  recorda  of 
wUl*  of  New  Kent  County.  A  *eaTcb  abort  of 
tUa  would  not  lay  the  foundation  for  parol  evl- 
denee  of  the  eontenta  of  a  written  inatrument. 
And  ahal)  a  purchaaer  make  a  bad  title  g»od  by 
neglecting  or  refnaing  to  nae  the  aame  amount 
of  vigilance  I 

In  tbe  ca*e  of  Reeder  et  aL  v.  Barr  et  al.  4 
Ohio  Sep.  MS,  the  Supreme  Court  of  Ohio  held 
that  wura  a  patent  waa  iaaued  to  Newell,  aa 
aaaignee  of  tbe  adminiatrator  of  Heuaon  Reed- 
er, deeeaaed,  it  waa  auEBcfent  to  charge  a  lub- 
Mqaent  pnrebaaer  with  notiea  of  the  equitable 
rlAta  of  the  helra  of  Seeder. 

It  i*  difBonlt  to  draw  a  distinction,  in  princi- 
ple, between  tbat  oaae  and  tbe  one  under  oon- 
■Ideratlon.  An  adminiatrator  in  Ohio  baa  no 
power,  onlea*  authorized  by  the  Court  of  Com- 
mon  Pleaa,  to   aell   or  convey  an   intereat   in 


■■thority  of  the  executor,  u  the  Ohio  put- 
diaaer  waa  bound  to  look  Into  tbe  pnM;Badlnga 
of  the  eenrt  for  the  authority  of  the  admlni*- 
tntor. 

The  caae  of  Tbe  Leavee  of  WUUa  v.  Bncher,  2 
Unn.  4S5,  ie  aleo  In  point.  The  defendant  de- 
rived bla  title  from  William  Wlllla,  to  whom 


will  did  not  authorize  tbe  aale  of  the  prenilee^ 
and  the  court  held  that  this  waa  notice  to  tbe 
defendant. 

So  in  the  caae  of  Jackton,  ez  dem.  Ijvingaton 
T.  Neely,  10  Johna.  Sep.  374,  it  waa  held  that 
where  a  deed  recited  a  letter  of  attorney,  by 
virtue  of  which  the  conveyance  waa  mjada, 
which  was  duly  depoaited  with  the  clerk  or 
Albany,  according  to  tbe  Act  of  the  8th  Jan- 
uary, 17M,  It  waa  held  to  be  aufllcieot  notice  of 
the  power  by  meena  of  the  recital,  to  a  aul>ae- 
qnent  purchaaer,  who  waa  eoually  affected  by 
It,  a*  if  the  power  itself  bad  been  depoaitod. 

An  agent  receiving  note*  from  an  eiecutar, 
payable  to  him  as  executor,  as  aecurity  for  ad- 
vance* by  the  principal  to  the  executor  on  his 
■prirate  account,  and  not  aa  executor,  ['111 
alTeeta  hi*  principal  with  notice  that  it  Is  a 
deaUng  with  an  executor  with  the  aaaeta  for  a 
purpose  foreign  to  tbe  truala  be  wa*  to  dia- 
ebwge.    (8  Ball  ft  Beat.  491.) 

waen  a  purebaser  cannot  make  out  ht*  title 
but  throngb  a  deed  which  leada  to  a  fact,  ha 
will  be  af&cted  with  notice  of  that  faet.  Ifar- 
Una  V.  JoUUTe,  Amb.  811. 

A  made  a  conveyano*  to  B,  with  a  power 
of  revocation  by  inll,  and  limited  other  naea. 
If  A  diapoae  to  a  pnrohaaer  by  will,  a  aobaa* 

S.ant  purchaaer  I*  Intended  to  have  noUoe  of 
e  wilt  aa  well  as  of  tbe  power  to  revoke;  and 
this  ia  a  notice  in  law.  And  so  in  all  caaes 
where  a  purchaser  cannot  make  out  a  title,  bnt 
by  deed  which  leads  to  another  fact,  notice  of 
which  a  purchaser  shall  l>e  preauniad  cogntxant; 
for  it  ia  crassa  negligentia  that  he  aought  not 
after  it.    Moore  v.  Rennet,  2  Ch.  Cas.  248. 

Notice  of  letters  patent,  in  which  there  waa 
a  trust  for  oredlton,  la  sufficient  notice  of  the 
trust.    Dunch  v.  Kent,  1  Vem.  319. 

That  which  ehali  be  sufficient  to  put  tbe  par- 
ty upon  Inquiry,  ia  notice.    13  Ves.  120. 

On  a  full  consideration  of  this  part  of  the 
case,  we  think  that  the  defendant  must  I>e  held 
to  be  a  purchaser  with  noticev 

The  Circuit  Court  conridered  the  defendant 
aa  vested  with  a  ri^t  to  such  part  of  the  land 
aa  ia  uaually  given  to  a  locator,  and  directed 
one  fourth  of  the  two  tracts  to  be  laid  olT  to 
bim  so  as  to  include  his  improvementa ;  ssd 
they  also  decreed  to  the  defendant  three 
fourths  of  the  taxes  paid  by  him,  with  inter- 
est. Thia  part  of  the  decree  Is  equitable;  and 
as  we  coincide  with  tbe  viewa  of  tbe  CSrvnit 
Court  on  all  the  points  of  tbe  ease,  ths  de- 
cree b  a 


PETER  LENOX'S   EXECUTORS,   DafendanU 

in  Error, 

Heading— evidence — eet-o  ff. 

On  a  demurrer  being  filed,  the  mie  t*  that  Oe 
partj  who  ha*  committed  tlie  flnt  fault  sbail  have 
jodnient  anlnat  bIm. 

wtaete  a  aeelaratlon  la  on  a  bond  given  to  prose- 
cnte  with  eUact  a  writ  of  replevin,  and  brMch  ■•■ 

atgned  ia,  "that  tHe  anlt  waa  not 

effect,"  It  I*  loacient. 

A   certloraH   ha*  been   Iaaued   t 
Court  of  tbe  Clrenlt  Court,  on  i 

dtmlnoUon,  and  tbe  JodEmeut  In  l_.     

ctrtlSed  to  tlie  Supreme  Court  nnder  the  certiorari 

aubatantlaUj  dlSerea  from  the  Jodgment  deeerlbe* 

In  the  dselaratien  «n  the  nplevln  bend  Jn  a  auti  la 

ntwa  ift. 


I  altustlc 


Mil  Ooimui  ST  ai.  r.  I^itox's  Bxioutmb. 

Ika  Ctrcntt  Coart,  brmifht  after  tha  Judgmenl 

s^^jy^.'Sis.S'iV'.Ss  r:'M»„  ■"■"•  •»,  •■■,  "■■""""■.-"  -^x: 

irithont  objactloni.      UfM,  th&t  the  Judgment  «u  ^  which   decUlon   defenduita  excepted." 

pTop*rl7  stVtD  in  cvidenn  to  Bbow  tbe  amoant  o[  Aod  the  defendant!  further  prayed  the  court 

ia"£:«s?  ss  ffi'v.'a.'.".i"i.X";:,r.';  » i"'"?  "^  "^  ,"■'.?•  "'■;",""'  "•"  "* 

the  npltTlD  bond  liad  no  rlgtit  to  n  Into  an;  In-  ''ntitled  to  recover  for  the  rent  in  arrear,  u 

joliT  Bi  to  tbe  (Tldencc  on  oblch  the  rerdlct  wr-       '■     "'    '  —  '   '       "  ■      "         • 

Brld^ce  at  aet-aff  between  tbe  plalDtlCTi  and  tbe  .       .■       .   .'  "  ■  — 

dcfendante  in  a  lait  on  a  retileTin  bond,  the  Mt-oS  court  refused  to  give. 

not  barlns  any  appiicatEon  to  tbe  demand  on  tbe  This  record   ii  moat  looielv  and  infonnallT 

^''Zl".  ^^"-i,, -M!!>,';!SJ,':^*!l?Vh.'™;*^5  •^•^^x  ^P-    But  nttle  attention  aeema  to  have 

nir  rent,  and  in  wbLch  Jud^nient  for  tbe  rent  bad  ,             T.   .      .,      -                  >           x     a.%.         ^ 

been  gtna  tor  the  avowant,  li  iOBdmlBBlble,     The  been  paid  to  the  leauea  made,  or  to  the  order 

evldenca  «»  not  offered  to  show   that  Judgment  in  which  they  irere  tried. 

bSi'XeJ'""''^'  *"'  "■"  '*  "'°'"  "'"''  *"  *"'*  "^^   ^^'   P'=*  "'   '^^-°^'   **  pliintlfTa  below 
replied  U)e  general  iaaue  of  aon  aseumpait,  and 

ERROR  to  the  Circuit  Conrt  of  the     United  »■'«'  *>»  etatute  of  limiUtionB;  when  the  more 

Statei   for  the  County  of  Waahington,  In  regular  mode  of  teeting  the  validity  ol  the  plea 

the   Diatriet  of  Columbia  would  have  been  by  a  demurrer.     Indeed,  it  la 

Thin  cue  waa  argued  at  Janiury  Term,  1840  a  matter  of  aurpriee  that  'so  obvious  a  ["III 

by  Measn.  Hoban  and  Coie  for  the  plaintiffa  in  =0""*  "»■   ""t   *^^-     B"'   ">'•  irregularity 

■rror,  and  by  Mr.  Brent  for  tbe  deiendanU,  at  »<«™"  not  *«  be  important,  «•  on  the  trial  of 

thia  term.  these    issuei    the    defendant*    offered    evidenoa 

undr  the  plea  of  set-off,  which  was  overruled 

Hr.  Justice  HTean  delivered  the  opinion  of  by  the  court.    This,  in  effect,  determined  the 

the  court:  natter  of  the  plea. 

This  case  comes  before  this  court  from  the  The   demurrer   to  the   plea  of  general    per- 

Circuit  Court  of  the  District  of  Columbia,  on  a  formance,  eeems  not  to  have  been  decided  tintn 

writ  of  error.  after  the  verdict  waa  rendered.     Aa  this  pleft 

An  action  waa  brought  in  the  Circuit  Court,  waa  clearly  bad,  the  demurrer  waa  very  prop- 

bj  the  executors  of  Lenox  against  tbe  plaintiffs  erly  sustaiiied  tgr  the  court, 

fn  error,  on  a  bond  given  by  them  in  the  pen-  A  deuiurrar  being  filed,  the  rule  is  that  the 

alty   of   three   thousand   four  hundred  dollars,  party  who  baa  committed  the  first  fault  ahall 

witb  the  condition  "that  the  said  John  B.  Oor-  have  judgment  against  him.     And  on  thia  d»- 

maa  should  well  and  truly  prosecute  a  certain  murrer  a  question  is  raised  as  to  the  sufficiency 

writ  of  replevin  with  effect;     and  also  "should  of  the  decfaration.     The  breaeh  assigned  In  the 

return  the  ^oods  and  chattels  replevied,  if  the  declaration   is   that  the  said  Qorman   did   not 

same  be  adjudged,  and  in  all  thinga  stand  to  prosecute  the  writ  of  replevin  with  effect,  nor 

and  abide  by,  perform  and  fulfil,  the  judgment  return  the   good*   and   chattali   replevied,  not 

of  the  court  in  the  premises."  pay  to  the  plaintiffa  the  damages  and  costs  ra- 

Iie*)     *To    the    declaration    the    defendants  covered. 

flied  a  plea  of  performance,  to  which  the  i^aJn-  The  breaches  are  not  assigned  with  care,  and 

tiffs  demurred.  the   judament   recovered   in   the   replevin   suit 

The  defendants  alto  ^ut  In  a  plea  of  set-off,  ia  inartificially  stated  in  the  declaration.    But 

that  the  testator  waa  indebted  unto  tbe  said  it  seems  where  the  declaration  is  on  a  bond, 

Oorman  in  the  sum  of  twelve  hundred  thir^-  given  to   prosecute   with   effeet   a   writ  of  re- 

elght  dollars  ninety-six  cents,  for  to  much  mon-  plevin,  a  breach  assigned  as  in  this  declaration, 

ey,  etc.,  and  for  a  like  sum  for  goods,  warea,  ''that  the  suit  waa  not  prosecuted  with  effect, 

And    merchandise.     To   this   plea   the   plaintiff  is  sufHcient.     11  Serg.  &  Lowber,  23S;  II  Harr, 

replied    tbe   general    issue   ol    non    assumpsit,  ft  Johns.  139;  2  0111  A  Johns.  i41,  443. 

Tbe  statute  of  limitatiaus  was  also  replied  to  The  record  of  the  judgment  la  the  replevin 

this  plea,  of  set-off,  on  which  issue  was  joined,  suit;,  aa  certified  in  ob^Ienee  to  the  writ  of 

The  cauae  on  these  issues  was  submitted  to  a  certiorari,  aubstantiallT  differs  from  the  judg- 

iury,  who  returned  a  verdict  for  the  plaintiffs  ment  described  in  the  declaration;  but  the  ree- 

for  the  sum  of  one  thousand  and  eighty-eight  ord  of  this  judgment  waa  only  used  aa  evidence 

dolUrs  and  twenty-five  cents,  as  the  amount  of  in   tbe   Circuit   Court,   and   no   objection   waa 

damages  on  the  bond.  made   to   It.     The    variance,   not   having  been 

After  the  verdict,  the  demurrer  filed  to  tbe  excepted  to  In  that  court,  it  cannot  now  be  no- 
plea  of  performance  was  argued  and  sustained ;  ticed.  The  objection,  aa  stated  In  the  second 
and  tboreupoD  a  judgment  was  entered  for  the  bill  of  exceptions,  was  that  the  amount  of  the 
penalty  in  the  bond,  to  be  released  on  the  pay-  rent  in  arrcar  found  by  the  jury  could  not  be 
ment  of  the  sum  found  by  the  jury.  received  in  evidence  in  this  suit. 

On  the  trial,  the  plaintiffB,  by  their  counsel.  The  action  being  brought  on  a  penal  bond, 

offered  in  evidence  to  the  jury  the  record  and  under  tbe  Maryland  practice,  It  waa  tbe  prov- 

minutes  of  proceeding  In  the  case  of  Gorman  v.  ince  of  the  jury  to  assess  the  damages  which 

Lenox's  Executors,  snd  claimed  the  verdict  of  the  plaintiffs  had  a  right  to  recover;  and  the 

the  jury  for  the  amount  of  the  rent  in  srrear  judgment   in   the   replevin   suit   waa   ^ven   ia 

found  by  the  jury  in  that  ease.     And  tlie  de-  evidence,    to    show    the    amount    of    damages 

fendants  then  "offered  to  prove  the  set-off  filed  which  the  plaintiffs  had  sustained.     This  waa 

in  this  cauee,  for  the  purpose  of  showing  that  undoubtedly   correct;    and   it   is   equally   clear 

no  rent  in  arrear  was  iictually  due,  us  found  by  that  tlie  defendants  bad  no  right  to  go  into  any 

•aid  verdict,  from  Mrs.  Arguelis,  as  charged  in  inquiry  aa  to  the  evidence  on  which  the  verdict 

tbe  said  avowry;  and  that  thi-refore  tbe  plain-  was  rendered.     The  jury  found  in  the  replevin 

tUTa  were  not  damaged  to  that  amounL    But  suit  the  anuiuni  *ot  x«at  \%  Knvu,  «>%  V^^-^ 


SupBEUK  Court  or  thi  Uiiits»  SiAima. 
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whleh  the  dlatrcM  nu  nikde;  ftod  thia  wu  the 
proper  cTiteriuii  of  cUiiugeB  la  that  case. 

llere  wu  no  error  in  the  Circuit  Court, 
tlwrefore,  in  overruling  thin  objectioD. 

It  ia  cqu&ll^  clear  tlut  the  court  properly  re- 
jected aA  evidence  nntler  the  plea  of  aeVofl. 
This  WSB,  anbatantially,  an  attempt  to  prove 
that  there  wa«  no  ground  for  the  verdict  and 
jndgment  for  dtunagea.  In  the  replevin  suit. 
The  offer  waa  not  to  ahow  that  aucb  Judgment 
had  been  aattafled,  but  tliat  It  ought  never  to 
have  been  eiveu. 

Thia  «viaeDCe  □(  aat-c^  waa  alao  inadmiuible, 
en  the  ground  that  It  relate*  to  different  par- 
ilea  from  those  in  the  present  suit. 

Upon  the  whole,  the  Judgment  of  the  drenit 
Court  ii  aSiraied  with  eoata. 

Thla  cause  came  on  to  b«  heard  on  the 
tranaoript  of  tha  reoord  from  the  Circuit  Court 
of  the  United  State*  for  the  Dlatriet  of  Colum- 
bia, holdm  in  and  for  the  Count;  of  Waah- 
tngton,  and  waa  anroed  hy  ooonael;  on  oon- 
•IderaUoa  whoreof,  it  it  ordered  and  adjudged 
br  thla  eooit  that  the  Judgment  of  the  said 


lit-]   *Ex  part*  Ain>BBSON  CBXSSBAW. 

TUhire  to  aerve  citation  on  amellee— certlfl- 
eate  of  marshal  to  that  effect  omitted  from 
tbe  record — judgment  void. 

An  iDpeal  waa  prosecuted  by  tbe  complaloaata 
In  the  Circuit  Caart  at  Alabama  to  the  Supreme 
Court,  and  tbe  citation  required  bj  tbe  act  of  Cod- 
creaa  had  not  been  Bcrred  on  the  ■ppellw.  and  be 
had  no  notice  of  tbe  appeal.  Id  prlntlns  tbe  capj  of 
tbe  record  at  tbe  Circuit  Court,  tbe  celarn  of  the 
marabal  ol  tba  district.  atatlQK  tbat  tbe  citation  to 
tbe  appellee  had  not  been  served,  was  accldentallj 
omitted.  Tbe  eoort.  on  motion  by  tbe  counael  for 
the  appellee,  declared  the  decree  Id  tbe  case  maae 
at  Jannatv  Term,  1840,  null  and  veld ;  revoked  tbe 
mandate  laaaed  to  tbe  Ctrenlt  Conrt  at  Alabama, 
end  dlsmlseed  tbe  appeal. 

AT  January  Term,  1840,  the  case  of  Jefferson 
Ik  Bdmond*  at  al„  Appellant*,  t.  Anderson 
Crenahaw  waa  brought  before  tbe  court,  on  ap- 
peal from  tbe  decree  of  the  Circuit  Court  of 
Alabama,  which  had  been  gjven  in  favor  of 
the  appellee;  In  which  court  the  bill  of  the 
complainants,  tbe  appellanta,  waa  ordered  to  be 
dlamiased.  The  Supreme  Conrt  bad  proceeded 
to  bear  and  adjudge  the  ease,  after  argument 
for  the  appellanta  by  thnlr  wnnael,  Mr.  Key, 
no  counael  having  appeared  for  Mr.  Crenshaw 
(U  Peters,  166),  and  had  rereraed  the  decree 
of  tbe  Circuit  Court. 

It  was  afterwarda  diacovered  that  a  citation 
on  the  appeal  had  never  been  aervsd  on  the 
appellee,  and  that  the  court  waa,  b;  an  ao- 
eidental  circumstance,  in  the  printing  of  the 
transcript  of  tbe  record  for  the  use  of  the  Su- 

Ereme  Court,  led  to  tbe  belief  that  the  appellee 
ad  been  dted  to  appear,  in  the  manner  re- 
auired  by  the  judiciary  law.  Under  tbia  be- 
ef tht  eourt  had  proceeded  to  a  decision  of 
th*  case. 

Ur.  Sergeant,  for  Mr.  Crenshaw,  on  notice 
to  Mr.  K(7,  tba  eounaal  tor  Jefferaon  h,  Ed- 
monda  and  othera,  moved  tha  eour^  <m  the 
•US 


Brat  day  of  th*  term,  to  set  aaide  and  annul 
the  judgment  and  decree  of  this  court  in  the 
case,  on  tbe  ground  that  no  citation  had  been 
aerved  npon  the  appellee,  nor  other  notice 
given  to  him  of  the  appeal,  and  that  the  aam* 
was  heard  ex-parte. 

He  also  moved  to  dimniaa  th*  eaae  on  the 
ffround  that  It  waa  brought  up  by  writ  of  error, 
instead  of  appeal;  and  whether  by  appeal,  or 
writ  of  error,  it  waa  not  in  time;  and  alao  on 
other  grounds. 

*The  motion  waa  argued  by  Mr.  Set*  [*iS9 
geant  for  Mr.  Crenahaw,  and  by  Mr.  X*7  for 
Mr.  Edmonds  and  other*. 

Mr.  Sergeant,  in  support  of  the  notion,  lint 
exhibited  the  printed  copy  of  th*  record,  show- 
ing that  owing  to  some  mistake,  a  material 
part  of  the  record  had  been  omitted  in  the 
prlnUng;  and  thus  It  had  happened  that  thla 
court  were  not  informed  that  tber*  had  bean 
no  notice  of  the  appeal  The  omitted  part 
purported  to  be  a  return  to  the  oitation,  and 
was  a*  follows;  "Keo'd.  Deo.  ZB,  1838;  not 
found  Jan.  18S0,  B.  L.  Crawford,  U.  S.  IL,  by 
C.  Cuyler,  D.  U."  This  could  not  have  been 
In  time,  If  served  Immediately  on  coming  to 
the  oiBcer'a  hands.  The  return  day  waa  tlae 
second  Monday  of  January,  1B3B,  lea*  than 
thirty  day*.  Where  the  dtatlon  had  been  from 
the  time  it  wa*  iasned,  ISth  M^,  IS3S,  did  not 
appear. 

He  next  read  the  affidavit*  of  Anderson 
Crenshaw,  of  Robert  Q.  Gordon,  one  of  hi* 
eounsel  below;  of  David  Files,  Clerk  of  the 
Circuit  Court  of  the  Alabama  District,  and  of 
Robert  L.  Crawford,  Marshal,  to  prove  that 
there  was  no  notice  or  knowledge  of  the  re- 
moval of  tbe  case  here;  and  also  that  Judge 
Crenahaw,  the  appellee,  was  a  known  resident 
of  tbe  district,  who  could  he  found. 

He  next  proceeded  to  show  from  ttie  prlntod 
record  the  following  facta: 

Tbat  the  decree  below,  whieh  was  on  th* 
equity  side  of  the  court,  waa  mad*  and  ren- 
dered  on    tbe    second   Monday    of   December, 


tbe   13th  August,   1836.     Thia  appeal  wai 
allowed,  nor  aecurify  given;  nor  do«  itappear 
to  have  been  prosecuted. 

On  the  aame  day,  13th  August,  1830,  a  writ 
of  error  waa  iaaued,  and  aeeurity  given  by 
bond,  dated  ftth  September,  I83S;  the  only 
security  that  ever  waa  given.  This  bond  waa 
in  express  terms,  for  prosecuting  the  writ  of 
error.  Upon  this  writ,  and  not  otherwise,  the 
case  came  here.  There  could  net  b*  both 
error  and  appeal. 

That  whether  It  waa  error  or  appeal.  It  waa 
ont  of  time.  There  were  mora  tlmn  fl*o 
yean  from  the  deer**  [December,  18Z9),  to 
the  petition  for  appeal  and  anli^  out  [*)S1 
the   writ   of   error    (13   Auguat,    IS3B),   sUll 


22d    March,    1827.     The  complainants    wera  a 

man  and  his  wife,  of  full  age,  a  lady  of  full 

age.    But  th*  question  ia,  how  they  atood  at 

Feters  18. 


lUl 


Bz-PAsn  CBEKsaAw. 


th«  UiM  of  tlw  decree.  Hid  tlU  within   Are 
jeue  of  the  writ  of  error. 

Upon  thii  point  of  fact,  there  U  no  proof 
whaterer.  There  !■  not  even  a  formal  elle- 
g»tl<m,  in  enpport  of  which  evidence  oould  be 
reeeired,  or  upon  which  an  iesue  eould  be 
tendered.  In  the  petition  for  the  appeal,  there 
to  an  aTannent  tliat  one  of  the  partiei  remained 
a  minor.  In  the  writ  of  error,  bj  an  improper 
lieenae  in  the  me  of  the  writ,  which  haa  iti 
own  appropriate  form,  and  ought  not  to  be  ex- 
poeed  to  alterations  t^  a  partf,  there  la  a  like 
arerment.  Theee  are,  at  beat,  onl^  ex-parte 
auggestiooe,  out  of  place,  and  not  in  the  ebape 
to  be  traveraed  or  denied.  The  party  against 
whom  they  are  made  haa  no  knowledge  of 
Uiem,  nor  opportunity  to  eontrorert  them. 

The  aTerment,  bowerer,  if  admitted,  li  tn- 
•nlBdenb  The  dliabilltr  alleged  la  Infancy. 
The  infancy  Is  alleged  only  as  to  one  of  several 
oomplalnanta.  The  othen  were  of  full  age.  It 
ia  settled,  a*  will  be  seen  presently,  that  this 
will  not  do. 

Ob  theee  facts,  tlie  law  ia  quite  clear.  The 
caee  wae  never  le^larly  before  this  court.  The 
eonrt  haa  ao  innsdlctlon,  and  the  whole  pro- 
---•'--   here  Is  a  nullity. 

I  saae  was  brought  here  by  writ  of 
error.  A  writ  of  error  in  sueh  a  caae  is  not 
anthoriied  by  law.  The  Ban  Pedro,  2  Wheat 
132. 


aaading   I 
1.  Hm 


there  ean  be  no  appeal.  The  Aet  of  ISOS  re- 
qniree  it  aa  well  aa  npon  a  wtlt  of  error.  2 
Wheat.  1S2. 

£.  No  dtatlon  was  aerred,  nor  notice  given, 
which  an  espnesly  required  by  Aet  of  178B, 
npon  writs  of  error  (1  Stoiy's  I«wi,  60,  seo. 
C2),  and  in  appeals  by  Act  of  1803.  2  StorVs 
111*]  I«ws,  90S,  eee.  2.  •The  only  «rceptioa 
la  where  the  appeal  b  at  the  sane  term  when 
tha  decree  la  given.  Here,  the  decna  waa  not 
at  the  same  term,  nor  in  term  time.  The  want 
of  It  makea  Uie  proceeding  void.  If  aervin  of 
proBeas  or  notiea  be  neceaaaiy  to  enableaoonrt 
to  ezerdM  Jurisdiotlon  in  a  ease,  without  it, 
tbe  prooeeding  is  a  nulli^.  Lessee  of  Walden 
T.  C&aig'B  Hetra,  14  PeUn,  147. 

S.  The  appeal  was  never  allowed.  This  ia 
■(Btiisry.  The  Do*  Hermanos,  10  Wheat. 
300.  Ii  applied  for,  there  would  have  been 
opportunity  to  give  notice  and  aettle  facta.  No 
opportunity  wae  offorded. 

4.  The  appeal.  If  any,  was  not  in  time.  The 
gratuitous  and  irregular  allegation  In  the  writ 
of  error  and  petition,  if  admitted,  will  not 
■vail,  ^w  disablli^  of  one  of  the  oomplaiD- 
aota  will  not  prevent  the  bar.  The  whole  will 
b«  barred,  unless  the  whole  be  under  dlaability. 
Marsteller  T.  McC!lean,  7  Cranch,  166;  Pen? 
T.  JaekeoB,  4  Term  Kep.  SIS;  3  Murphr,  S77. 


waa  made,  Mr.  Sergeant  referred  to  The  Bank 
of  the  Commonwealth  v.  Wlstar,  3  Peters,  431, 
SibbaU  V.  The  United  States,  IS  Peters,  4SS. 

The  pneent  case,  he  arsued,  was  far  stronger 
than  either  of  those  just  dtod  j  for  he  bad  shown 
tbat  the  oourt  had  no  Juriadiodcni,  and  that  the 
deerea  waa  a  nullity.  The  oourt  waa  led  into 
10  Ii.  ed. 


^rror  t^  the  omission  to  print  a  material 

of  the  reoord,  and  thus  to  give  an  ex-parta 

learing  in  a  caee  never  before  tliem.    The  ap- 


came  at  the  first  opportunity  alTonled  him,  to 
aalc  that  the  error  may  be  corrected. 

Ur.  Key,  against  the  motion. 

The  appellee  cannot  justly  complain  of  the 
proceedings  of  this  court  at  January  Term, 
1340.  He  whole  matter  which  could  be  al- 
lied In  defense  waa  before  the  court,  in  the 
answer  to  the  bill  of  the  complainants  In  tbe 
Circuit  Court  of  Alabama.  The  case  exhibited 
was  that  of  an  executor  accepting  the  trusts  de- 
clared by  tbe  will,  receiving  a  laive  amount  of 
..............  .  .  Igg^y5,g  . 


ig  to  hie  co- 
he  bad  lo- 


th e  estate  of  the  teatator,  t 


oeived,  on  bis  personal  reaponsibili.,  -._  _. 
conduct  *of  the  eo-axeentor.  If,  by  uie  [*ltt 
failure  of  tbe  eo-exeoiitor  to  perform  the  dnUea 
imposed  on  him,  the  oeetuia  que  trust  are  In- 


jured,  the  loss  mnat  be  auatalned  by  tke  Mraon 
who  confided  tn  him.  No  appearanoa  of  the  ap- 
pellee hefora  the  eotui  can  change  this  position 


of  tbe  case;  and  where  by  the  deoree  of  tbe 
oourt  full  Jnstioe  haa  been  done  according  to 
law,  the  court  will  not  interfere. 

Nor  can  tbe  matters  Mreeentisd  in  support  of 
the  motion  be  inquired  into.  The  case  haa 
passed  Into  Judgment;  and  ia  no  longer bef or* 
the  court,  or  In  the  power  of  the  court.  Cited, 
Jackson  v.  Aahton,  10  Peters,  482. 

As  to  the  bar  of  the  claims  of  the  appellants. 
Interposed  by  tbe  statute  of  limitations,  Hr. 
Key  argued  that,  as  In  thle  case,  there  was  a 
minority,  the  statute  would  not  affect  all  the 
partiea.  The  true  construction  would  be,  aa 
the  itatnte  did  not  operate  on  all,  it  ebonld 
operate  on  none, 

Mr.  Chief  JusUee  Taney  dellrend  tbe  opin- 
ion of  tbe  courti 

Tbla  case  was  brought  here  tn  an  appeal 
trcm  the  decree  of  the  Circuit  Court  for  tbe 
Southern  District  of  Alabama.  It  was  argued 
at  the  laat  term,  on  tbe  part  of  the  appellant, 
and  the  decree  of  the  Circuit  Court  revereed. 
Tbe  argument  and  decision  are  reported  in  U 
Petari,  IM. 

Anderson  Crenahaw  agalnat  wbrnn  the  Judg- 
ment of  this  court  waa  given,  never  appeared 
to  the  appeal;  but  tbe  argument  was  heard 
in  behalf  of  tbe  appeltaots,  and  the  deersa 
of  the  Cironit  Court  reversed,  nnder  the 
belief  that  a  citation  had  boen  regularly  ia- 
sued  and  served  npon  him.  It  now  appeara 
tbat  an  aeeidental  dronmstanoe  led  the  eourt 
into  error,  in  thia  respect,  and  that  Crenshaw 
was  not  cited  to  appear  in  tbe  manner  required 
by  the  aet  of  Cmigreaa. 

A  motion  haa  bran  made  at  tbe  preeent  term 
on  behalf  of  Crenahaw,  to  set  aside  and  annul 
the  judgment  and  decree  of  this  court,  and  alao 
to  tusmiss  tbe  ftm>eal. 

As  there  Is  no  case  now  pending  here  between 
these  parties,  there  Is  nothing  upon  which  an 
order  to  dismiss  would  operate.  But  upon  the 
facts  above  stated,  it  Is  very  clear  that  the  eaas 
was  not  legally  before  us  at  the  last  term ;  and 
the  decree  then  pronounced  'muet  [*1I4 
therefore  be  dedaiod  null  and  void,  and. to 
mandate  directed  to  the  Circuit  Oourt  must  be 


SUPBIMB  COOBT  OF  TBS  VvTm  BXATn. 
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On  coniider&tlon  of  the  motion  made  by  Mr. 
Scixunt,  on  a  prior  day  of  the  present  teTm 
of  thia  court,  to  wit,  on  Moorlay,  the  11th  ul- 
timo, and  of  the  argumentt  of  counsel  thereupon 
bad,  aa  well  against  a*  in  support  of  saad  mo- 
tion; it  is  now  here  ordered,  adjudged  and  de- 
creed, that  the  judgment  and  decree  of  this 
•ourt,  rendered  in  the  above  entitled  cause,  on 
Wednewlay,  the  2flth  da;  of  Fehruar;,  A.  D. 
1840,  be,  and  the  sama  is  herebv  declared  ut 
terly  nnll  and  void;  and  that  the  mandate  of 
this  court  directed  to  the  judges  of  the  said 
Circuit  Court,  in  this  cause,  be,  and  tlie  same 
is  hereby  revoked.  And  it  is  also  now  here 
fnitber  ordemd  that  tlie  clerk  of  this  court  du 
forthwitli  send  to  the  judges  of  the  Circuit 
Conrt  of  tha  United  States  for  the  Southern 
District  of  Alabama,  a  copy  of  this  order  of 
the  court,  under  the  aeal  of  this  court,  togeth< 
-■"  -      -  ■  of  the  ■        •  ■■■ 


1«B*1    •ARCHIBALD   K.    SMITH,    Plaintiff 
in  Error, 

ALFRED  CLAPP,  Defendant  In  Error. 

Conitruction  of  Alabama  statute  concerning 
promissory  aetea — pleading — error  in  calcu- 
lation of  interest. 


Jomt  promlisont  _    _ . . 

■trued  to  have  ue  same  eDect  In  law 
•evetal  promlsaorj  note ; 

prgmlisorj 


drawers  at 
anv  time  ■ 
ttone  such 
defendants. 


shall 
■ball  be  lawful,  at 


and  to  proceed  to  judcmeut  against  tlie 

This  atatutg  eonvsrts  a  Jolat  Into  a  aeveral 
promise,  and  enables  tbe  bolder  to  maintain  an 
actloQ  aialnst  anj  one  of  the  makers. 

A  defendant  bavlof  appeared  and  pleaded  to  the 
BCtlOD,  and  at  the  trial  bavlni  wlCbdrawn  his  plea, 
the  Sopreme  Court  cannot  take  ootlce  of  aojinat- 
ter  of  abatement  In  tbe  writ  or  declaration,  where 
Ibe  writ  bad  sUted  both  of  the  defendants  to  be 
eltliens  of  another  Btate  than  tbat 
plaintiff  was  a  citlien,  and  one  ol  t 
-It  (onnd  br  the 


ndants 

leeessarj,  'in  tbe 
Ip  of  tne  absent 


tbe  laws  of  Alabama,  It 
declaration,  to  aver  tbe 
detsudant. 

Bj  the  statute  of  Alabama,   promlssorj   

SDaj  be  asalcned  bj  Indorsement ;  and  tbe  aialffaee 


mar  malntal 

notes.     Br  tbe  i 
given  to  tbe  t-' 


t  of  183S,  tbe  same  rlibts 

. tT  of  notes  given  to  a  ceruuu 

M  bearer,  to  a  Bctltlaus  parson,  or  to  bearer 

Mily ;  and  the  assignment  of  such  notes  bj  dellvsrr 
onlj,  antborlies  a  suit  bj  tbe  bolder  In  Ms  own 
name.  Tbe  bolder  of  a  note  psvsble  to  A.  B.  or 
bearer,  ma;,  to  avail  blmaeK  of  these  provisions  o( 
tbe  law,  call  himself  an  aaslgnee  of  the  note  from 
A.  B. ;  but  tbe  bolder  of  Bucb  s  note  payable  to  tbe 
bearer,  Is  not  an  aaalcnee  witbin  the  provisions  of 
tbe  JudlcMrr  Act  of  1789. 

It  anv  error  exista  In  tb«  calculation  of  Intereat 
-   -  -^ -   -  -ite,  on  which  suit  bss  been 


It  anv  erro 
In  a  Judgmen 
brooght,    the 


This  suit  was  instttuted  In  the  Ctrenlt  Court 

by  the  defendant  in  error,  against  Archibald 
K.  Smith,  the  plaintiff,  and  Neil  Munn,  aa  the 
makers  of  a  promisaory  note,  payable  to  Jc^ 
Barge  or  bearer.  Tbe  note  was  signed  by  A.  K. 
Smith  and  Neil  Munn.  The  writ  of  capias,  by 
which  the  action  was  brought,  stated  ArchibaJd 
K.  Smith  and  Nett  Munn  to  be  citizens  of  the 
State  of  Alabama,  and  tbat  Alfred  CUup  was 
a  citizen  of  the  State  of  New  York. 

The  marshal  returned,  "E.'cccuted  tbe  writ 
on  A.K.  Clapp,  •Neil  Munn  not  found."  [•IS* 
The  declaration  was  filed  against  A.  K.  Smith, 
and  stated  that  Neil  Hunn  was  not  found. 

A  judgment  was  rendered  against  A.  E, 
Smith  by  tbe  Circuit  Court,  and  thia  writ  of 
error  was  prosecuted  by  him. 

The  case  was  argued  by  Mr.  Key  for  the 
plaintiff,  and  by  Mr.  Teat  for  the  defendant. 

For   the   plaintiff   it  was  contended, 

1.  That  Barge,  the  payee,  through  whom, 
aa  assignee,  the  plaintiff  below  claimed,  not 
being  shown  competent  to  sue  In  the  Circuit 
Court,  the  tlth  section  of  the  Judiciary  Act 
prohibited   the   plaintiff   from  suing  in   thai 

2.  The  judgment  la  for  more  than  the  amount 
of  the  note  and  Interest. 

Mr.  Key  contended  that  It  was  necessary  to 
aver  that  John  Bar^,  to  whom  the  not«  wa-< 
^ven,  was  not  a  citjien  of  Alabama.  If  this 
IE  not  done,  the  Circuit  Court  had  no  jurisdic 
tion  of  the  cause.  Cited,  3  Dall.  3S2i  4  Sail 
8i  4  Cranch,  40;  0  Wheat.  637. 

The  plaintiff  must  show  that  he  claim 
through  John  Barge,  a  citizen  of  another  Stati- 
or  he  cannot  sue.  The  note  is  drawn  to  Johi 
Barge  or  bearer.  The  suit  is  brought  aa  th 
assignee  of  Barge. 

There  is  another  ob|cction.  It  should  bavi 
been  averred  that  Net]  Munn,  who  was  not 
taken  by  the  marshal,  was  not  a  eitisen  of 
Alabama.  It  Is  not  sufficient  that  the  citisen- 
ship  ia  stated  in  the  writ;  it  should  be  averreil 
in  the  declaration,  ao  that  it  could  have  been 
denied  in  the  pleadinn.     B  Peters,  148. 

It  is  insisted  that  the  judgment  is  for  more 
than  the  amoiint  of  the  note  and  interest,  aad 
thia  U  error. 

&fr.  Test,  for  the  defendant  in  error,  said,  as 
to  the  Brst  error  assigned,  that  the  note  was 
payable  to  Barge  or  bearer,  and  was  assigned 
to  Clapp,  who  appeara  to  be  competent  to  sue 
In  tbe  Circuit  Court;  and  it  waa  not  necessary 
to  ahow  that  Barge  waa  competent.  Bee  Bul- 
lard  V.  Bell,  1  Mason's  Reports,  8S1;  Bank  of 
Kentucky  v.  WisUr,  2  Peters,  318. 

As  to  the  second  error.  It  is  a  matter  of 
fact,  and  a  mere  clerical  error,  which  the  de- 
fendant ought  to  have  moved  the  'court  [*1S1 
below  to  correct.  It  b  not  admitted  that  the 
error  exists.  The  interest  in  Alabama,  aa  al- 
lowed by  statute,  ia  eight  per  cent. 

This  case  was  brought  merely  for  the  par- 
pose  of  delay,  and  defendant  prays  to  bs  ^< 
lowed  the  ten  per  cent,  damages. 

Mr.  Justice  M'Einloy  delivered  the  opinioB 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Oooft 
for  the  Southern  District  of  Alabama.  Tbs 
defendant  in  error,  who  was  plaintiff  in  ths 
court  below,  sued  oatfteaplasad  respondenduzi 
Peten  18. 


The  DmrB)  STAns  t,  Kodmui. 


Mtliwt  Um  pUlotiff  In  error,  uid  one  NaQ 
Miiiiit,  dlrectsd  to  the  mftralul  of  the  diitrioti 
who  returned  tha^t  be  Iwd  ■zccnted  it  npon 
bnltk,  and  that  Mnnn  waa  not  found.  Where- 
upon, th«  plaintiff  dUoODUnned  tbe  nit  againat 
Mnnn  and  flkd  hli  dedaratioo,  and  proMeded 
to  judgment  againit  Smith.  When  the  cause 
was  called  for  trial.  Smith  withdrew  his  plea, 
pmioualy  flled,  and  suffared  judgment  to  paaa 
againat  him  bj  nil  dielt. 

To  nrene  this  judsmeut,  the  plaintiff  in 
error  reliea  upon  the  follawing  gronndi:  Vint. 
There  i*  no  averment  in  the  declaration  that 
Itunn  was  a  dtizan  of  AlalMma.  Second.  It 
ii  not  ahown  that  John  Bai^,  to  whom  the 
not*  was  pajable,  was  competent,  under  the 
11th  eeetlon  of  the  Judiciary  Act  of  178B,  to 
maintain  a  anit  in  hia  own  name.  Third.  The 
Judgment  la  for  more  than  the  amount  of  the 
note  and  intereat.  * 

The  flnt  objection  proceed!  on  the  groond 
tliat  the  note  and  action  being  joint,  the  oonrt 
eould  not  entertain  juiisdictiou  of  one  defand- 
■Jit,  unlesa  it  were  shown  that  the  other  wae 
klao  a  dtizen  of  Alabama.  Bj  a  statute  of 
Alabama,  it  ia  eoaetad  that  areir  joint  promie- 
aory  note  ehall  be  deemed  and  conitnied  to 
have  the  ume  effect,  in  law,  a«  a  joint  and 
aeveral  promissory  not*.  And  whenever  a  writ 
ahall  issue  against  any  two  or  more,  joint,  or 

ioint  and  several  drawers  of  a  pnonissory  not«, 
t  shall  be  lawful  at  any  time,  after  tbs  return 
of  the  ivTit,  to  discontinue  such  action  against 
maj  one  or  more  of  the  defendants  on  whan  the 
wnt  ehall  not  have  bean  executed,  and  to  pro- 
OMd  to  judgment  againat  the  othen.  Ailran's 
D^Ceat,  267,  868. 

This  statute  ooBreria  a  joint  Into  a  aereral 
prominoiy  note;  and  enaSlea  the  holder  to 
maintain  an  action  against  any  one  or  more  of 
the  makera.  No  doubt  can  be  entertained, 
tberefore,  of  the  right  of  the  plaintiff  to  have 
1X8*]  maintained  the  suit  againat  'Smith 
alone.  And  the  joint  action  having  been 
■erercd,  according  to  tlw  statute,  by  the  retnm 
ol  tbs  marshal,  there  ean  be  aa  lltUe  doubt  at 
hia  right  to  proceed  against  Smith,  aa  though 
Hunn  had  not  been  named  in  the  writ.  Jo  toe 
writ  It  was  sUted  that  both  Smith  and  Uunn 
were  eitiiens  of  Alabama,  and  had  the  writ 
been  served  on  both,  the  plaintiff  might  have 
declared  against  both,  without  averring  their 
dtiianBhlp;  and  unless  the  defendants  had 
pleaded  the  variance  between  the  writ  and 
declaration,  in  abatement,  he  could  not  after- 
wnrda  take  advantage  of  it,  fn  arrest  of  judg- 
ment, nor  assign  it  for  error.    The  defendant. 


Ka,  this  eonrt  can  take  no  notice  of  any  mat- 
of  abatement  in  the  writ,  or  declaration. 
And,  therefore,  if  it  had  been  necessary  to  aver 
the  dtlseoshtp  of  Mnnn,  who  oonid  no  longer 


appearing  in  the  writ.  Is  sufficient  for  all  par- 
poaea  of  jurisdiction  in  this  court  Bradstreet 
T.  Thomas,  12  Peters,  60. 


a  depends  entirely  upon  t 
Of  Alabama.    By  the  Ant  of  ISU,  i 


obligations,  bllla,  ainrie  and  promissory  notei^ 
may  be  assigned  bv  mdoTsement;  sind  the  aa- 
signee  may  maintain  a  suit  thereon  in  his  own 
name.  A&en's  Digest,  SZ8,  sec  6.  ThU  sec- 
tion contains  other  provisions  which  are  not 
material  to  this  case.  Bj  the  Act  of  IS33, 
all  the  provisions  of  the  above-recited  section 
are  extended  to  pmnissory  notes  made  payable 
to  a  certain  person,  or  bearer,  to  a  fletitloua 
person  or  bearer,  or  to  a  bearer  only;  but  it  is 
provided  that  nothing  therein  contained  AM 
prevent  the  assignment  of  sudi  note  by  delivery 
merely,  so  as  to  authorise  the  assignee  to  sue  In 
his  own  name.    Aiken's  Digest,  330,  aec  18. 

The  arerment  in  the  declaration  is  that  the 
said  John  Barge,  to  whom,  or  to  the  bearer  of 
said  ivomlssoiy  not^  paymsnt  of  the  said  sum 
of  money  therein  speoitlad,  waa  to  be  made 
after  the  making  of  the  said  - 
and  befon  the  payment  of  t 
money  therein  SMCifled,  to  wit,  on  ue  1st 
day  of  December,  1836,  at  the  Southern  District 
of  Alabama  aforesaid,  duly  assigned  over  and 
delivered  the  Mid  promissory  'note  to  [*)9« 
the  said  ))lalntiff,  who  then  and  there  became 
bearer,  and  was  and  still  Is  the  bearer  Uiereof, 
and  entitled  to  demand  and  receive  said  sum  of 
money,  etc.  It  is  obvious  that  this  assignment 
wsa  by  delivery  merely,  and  not  by  Indorse- 
ment, which  must  be  in  writing.  The  Inten- 
tion of  the  averment  Is  to  show  that  the  plain- 
tiff was  within  the  proviso  of  Ue  act,  and  had 
a  right  to  sue  in  bis  own  name.  It  la  clear  that 
he  sues  in  the  character  of  bearer  of  the  note ; 
and,  consequently,  he  la  not  an  assignee  with- 
in the  meaning  of  the  llth  asction  of  the  Jndi- 
darv  Act  of  1789.  Bank  of  the  CommonwiMltb 
of  Kentnd?  v.  Wlstar,  2  Paters,  318. 

If  any  mistake  oconrred  In  the  court  below  In 
calculating  the  Interest  due  on  the  note,  that  la 
a  proper  subject  of  eorreeUon  in  ttmi  oonrt. 
By  a  statute  of  Alabama,  the  oonrt  of  original 
jurisdiction  may  eorrect  any  clerical  error  or 
misprision  in  the  ealenlation  of  Interest,  or 
other  mistake  <rf  the  cleik,  at  any  time  within 
three  years  from  the  rendtti^  of  tlis  judgment. 
Aiken's  Digest,  £66,  The  note  la  tUs  cms  U 
no  part  of  the  reeordi  this  court  oannot  jitdl- 
daUy  know,  therefore,  when  the  Interest  com- 
menced running:  the  third  ground  relied  on  by 
the  plaintiff  here,  ought,  therefore,  to  hare 
been  brought  before  the  court  below,  and  may 
yet  be  brongfit  before  it;  and  if  It  shall  there 
appear  that  any  miataks  has  been  made,  it  ean 
bo  corrected. 


•THE  UNITED  STATES,  Appellants,   ['IS* 


Florida  land  grant 

A  claln  to  land  In  Bast  Florida,  founded  on  a 
--■  by  Governor  Klndelac,  to  Robert  ITBardTi 
November  8,  1814,  condnned  br  ""-  " 


aatrd  November  8,  1814,  conllnned  by  tba  BoprCBe 
"onrt. 

The  SuprcMe  Coart,  Id  the  case  of  Tbe  Csltsd 
^Mtt  V.  Clark.  (8  Peters.  4S).  say  "that  U  the 
validity  e(  the  grant  dependa  npon   lis  batac  ta 


Bonma  Coubt  of  m  Vwim  0rAm. 


IHl 


itv  with  the  roy'l  ordar  M  Spiln  of  ITBO, 
t1>e  •apportad  ;"  but  ImmedJately  pniceedi 
10  (DOW,  "though  the  njtl  order  li  recited  In  tbe 
n>Dt,  tbmt  It  wM,  bl  fact,  rounded  on  Hie  merlto- 
riooa  coDilderatloD  of  the  petitioner  biTlDg  con- 
■tructed  a  macblDC  Of  great  Talu*  lor  uwlag  Um- 
ber: tbe  recital  at  tba  royal  order  of  ITftO,  Id  thl* 
Rant,  la  entlralj  Immatarlal.  and  doei  not  affect 
the  InitramaDt."  Held,  the  recital  of  th«  rojal  or- 
d«r.  In  thia  eaae,  !■  quUe  Immaterial. 

The  case  of  Om  Doited  Ststea  *.  Wlgglna,  (14 
Peters,  325),  which  decided  that  certain  proot  of 
tba  ccttlflcate  of  Agnllar,  Secretary  of  Eaat  Flori- 
da, vaa  luOdaot  dted ;  and  the  declaton  on  that 
point  amrmed. 

"ne  Spanlab  soTemors  of  Elorlda  had,  by  the 
lawa  of  &•  Indlea,  power  to  make  la™  granta  to 
the  aablecta  of  the  crown  of  Spain.  The  rojal  or- 
der at  Spain  of  ITSO  applied  to  grants  to  foieign- 
eta.  Theae  large  granta,  before  the  ceialon  of 
Florida  to  the  United  SUtea,  bad  been  aanciloned 
(or  manj  rear*  by  the  King  of  Spain,  and^tbeau- 
thorltlea  representing  hlmln  Cuba,  the  Florldaa, 
and  Louisiana.  This  authority  haa  been  trequent- 
IT  afflnned  by  the  Supreme  Court. 

An  application  wu  made  to  the  Ooremor  of 
Florida  In  181*.  atatlng  aerrlcea  performed  bj  the 

Etltloner  for  the  BOTecnment  of  Spain,  and  the 
tentton  of  the  petitioner  to  InTeat^hte  meaDs  In 
tbe  erection  of  a  water  wr-mlll ;  and  markUig  the 
place  where  th«  landa  were  ittuated  which  were 
Baked  tor.  The  GoTemor  granted  tbe  I|.Dd,  refer- 
ring to  the  marlta  and  aerrlcea  of  the  applicant. 
anT  In  eonalderatloo  of  tbe  adrantagea  wbtcb 
would  leault  to  the  home  and  toretgn  trade  by  .oe 
naa  propoaed  to  be  made  of  the  land.  Beld,  tbat 
thil  waa  not  a  conditional  grant,  and  that  no  evi- 
dence of  tbe  orectlon  of  a  water  aaw-inlll  was  re- 
3 aired  to  be  ilTcD  to  maintain  Its  ralldlty  or  la- 
uee  Ita  conOraiatlon. 

APPEAL  from  the  Superior  Conrt  of  Baat 
Florida. 

The  sppetlee,  —  mwlgnM  of  Robtrt  IfBardy, 
preKnted  a  petition  to  tha  judge  of  the  Superi- 
or Court  for  tbe  Eastern  Diatrict  of  Floridft, 
cUiming  a  tract  of  land  contkining  sixteen 
thouMnd  acres,  aftuated  in  that  district,  od  the 
west  side  of  the  Hirer  St.  Johni,  at  a  place 
wber«  there  Is  k  spriiig  and  atream  ot  fresh 
wtifcr,  (ormarly  known  b;  the  name  of  "Old 
Stores." 

Tbe  eUim  wu  allwed  to  b«  founded  on  » 
111*]  grant,  dated  No»ember  '8,  1814,  bj 
Qoremar  Klndelan,  the  Spaniah  Oorernor  of 
But  Florida.  The  eUim  wm  opposed  bj  the 
United   State*. 

The  Superior  Court  of  East  Florida  decided 
In  favor  of  the  elaimant,  and  the  United  States 
prosecuted  this  appeal. 

The  eaae  is  fnlly  stated  in  the  opinion  of  Ue 

It  was  argued  by  Mr.  Oilpin,  Attomej-Oen- 
eral  for  the  United  SUtes,  Mr.  Downing  ap- 
peared as  counsel  for  tbe  appellee. 

Mr.  Gilpin  contended  that  the  decialon  of 
the  court  below  should  be  reversed,  on  the  fol- 
lowing grounds: 

Ist.  That  the  ertdence  in  the  caae  la  inauffl- 
dent  to  prove  that  the  alleged  grant  or  oonoes- 
iion  WSJ  ever  made. 

2d.  That  if  It  be  proved  or  admitted  that  the 
alleged  grant  or  concession  was  ever  made,  still, 
that  the  same  was  not  in  conformity  to  the 
royal  order  of  Z9th  Ootober,  1790,  t^  virtne 
of  which  H  Is  declared  that  Uie  coaceealtoi  was 

Sd.  That  if  It  be  proved  or  admitted  that  the 
allied  grant  or  concession  wsa  ever  made,  and 
that  it  was  in  conformity  to  the  royal  order  of 
£Oth  October.  17»,  still,  that  the  same  was 
granted  or  conceded  on  the  condition  that  the 
olsimant  ihonld  build  a  water  aaw-mill  on  the 

••e 


land  so  conceded)  whldi  condition  Mf«r  haa 
been  complied  with. 

4th.  That  the  coneeuion.  If  ever  made,  being 
conditional,  and  tbe  conditions  nnperfoTmed,  it 
waa  incumbent  em  the  claimant  to  aaaign  rea- 
sons sufficient  for  the  nonperformance,  which 
he  haa  not  done. 

Mr.  Gilpin.  This  is  a  claim  for  sixteen  thou- 
sand acres  of  land,  on  the  west  aide  of  the  River 
St.  Johns,  founded  on  an  allied  eonceaaion  to 
Robert  M'Hardy,  by  Qovemor  Kindelan,  dated 
8th  November,  1814. 

The  Superior  Court  of  Eaat  Florida  adjudged 
the  claim  to  be  valid.  Tbe  correctness  of  Uia 
decree  is  contested  by  the  United  States,  be- 
cause there  is  not,  as  they  allege,  competent 
evidence  to  establlih  the  eonceaaion  to  M'HBr- 
dyi  and  beesuae,  if  the  oonceasion  ever  was 
made,  a  l^al  title  to  the  land  conceded  never 
accrued  to  tht  grantee. 

I.  The  original  concession  of  Qovemor  Kin- 
delan never  naa  been  prodnoed.  The  sole  eri- 
dence  of  it  i*  an  alleged  oopy,  'certified  [*ltl 
by  Agullar,  the  Qovemor's  Secretoiy.  Tbe  dr- 
eumstances  under  which  eopies  thus  certified 
will  be  admitted  as  evidence  of  a  grant,  have 
been  declared  by  this  court,  In  the  case*  of 
The  United  SUtee  v.  Percheman,  7  Peters,  84i 
Tbe  United  SUte*  v.  Delespine,  IS  Peters,  058; 
and  The  United  States  r.  Wiggina,  14  Peters, 
34B.  In  the  first,  the  oonrt  held  that  the  origi- 
nal must  be  produced,  if  alther  party  suggested 
ita  necessity;  and  in  the  second,  there  was  di- 
rect evidence  of  the  existence  of  the  originaL 
In  the  last  case,  the  court  admitted  the  oapj, 
without  any  direct  evidence  to  that  effect;  hot 
on  tbe  express  ground  that  the  presumptive  tea- 
timonj  ot  the  axittenoa  of  the  original  wa* 
very  strong,  and  also  that  there  was  a  snmj 
proved  In  oonformity  with,  and  referring  to  Um 
original  grant.  It  is  admitted  that  if  the  evi- 
de^  bruigs  the  present  ease  within  the  mien 
established  In  the  «ue  of  The  United  Btatea  v. 
Wiggins,  the  eoneesaion  Is  proved.  Bnt  is  such 
tbe  fact!  There  was  no  survey  made  until 
1819,  nearly  five  years  after  the  grant;  and  it 

raa  then  msde  by  a  person  o 

i__i  —  »_i  [ji  jjj^  order 

from  that  ni 
The  proof  that  the  order  of  aum^  waa  s  „ 
by  CioTemor  Kindelan  Is  far  from  direet;''tha 
signature  is  identified  by  a  single  witness  only, 
and  by  him  with  some  expressions  of  donbL 

II.  But  it  the  maldng  ot  the  concessions  in 
1814  by  Governor  Kindelan  ia  established,  had 
a  title  under  It  valid  by  the  Spanish  law  ac- 
crued to  H'Hardy  on  the  24th  January,  1818, 
so  aa  to  be  ratified  and  eonflrmed  by  the  eighth 
article  of  the  treaty  t  0  Laws  of  United  Sutea, 
fllS;  E  White's  New  Ree.  210.  Tbe  concession 
is  "a  square  ot  five  miles,"  granted,  as  it  states, 
"In  oonsidetation,"  first,  of  the  advanUges 
which  will  result  in  favor  of  the  home  and  for- 
eign trade  of  the  province;"  and,  second,  "^ 
conformity  to  the  provisions  of  the  royal  order 
of  29tb  October,  1790,  in  relation  to  the  distri- 
bution of  landa  to  the  new  inbabltants."  The 
first  consideration,  evidently  haa  allusion  to  the 
statement  of  M'Hardy,  in  his  memorlsl,  that 
"he  intended  to  invest  his  means  in  the  erection 
of  a  water  saw-mill,  in  consideration  ot  the 
^at  scarcity  of  lumber  in  the  province,  both 
in  regard  to  the  home  oonqtwptlon  and  to  tbe 


UU '                                      Thb  UHim  Slum  t.  Boniui.  Ill 

nrpoMa  of  aonuneree;"  the  weond  ooiuldera-  proper  number  of  workn^  tlieii  Iw  would  h^va 

Uon  refert,  nndovbt^lf,  to  the  elklm  to  remn-  Mted  in  mnformity  to  the  royal  order  of  1790 

narkUoii  •jiiing  Ironi  ita  merita  sad  lerTioei,  — then  the  grant  would  haTe  been  valid,  be- 

Itt*]   alio  'atated  in  hia  memorial;  that  ia,  caiue  one  of   ita  eonditiona   would  hare  been 

bla  fidell^  to  the  gfOTemment  during  the  re-  complied  with. 

bellioua  invaaion  of  the  provinie  in  1812,  and  i.  It  is,   liowervr,  nlid,  although   the   pro- 

hla  loM  of  a  crop  in  that  year.     It  la  admitted  viaiona  □!  the  rc^al  order  of  1790  were  notoom- 

tbat  the  aaw-mHl  never  waa  oommenced,  and  plied  with,  it  the  other  condition  was  executed 

tint  Um  Und  never  was  taken  poaaeaaiDn  of,  — if  the  water  saw-miil  waa  erected.    Waa  this 

OMupIed,  or  cultivated.  doneT     It  la  admitted  that  It  was  notj  and,  to 

Thia  grant  ia  a  mere  oonceaaloni  it  is  not  a  obviate  the  want  of  all  evidence  to  that  elTect, 

MHuplete  and  abaolute  grant;  to  make  it  so.  It  ia  argued  that  the  terme  of  the  grant  do  not 

fnrUier  acta  were  neceaaarj  on  the  part  of  the  imply  Uutt  auch  erection  ia  a  neceaaary  condi- 

^ftulah  govemnient  and  of  tlM  grantee;  theae  tlon:    and   that,   under   the   deciaiona   of   thia 


ware,  «  compliance  with  the  provisions  of  the  court,  such  a  grant  is  perfect  without  any  auch 
rajkl  order  of  1790,  and  with  the  promise  to  proof.  That  the  termi  of  the  grant  imply  auch 
•net  a  aaw-milh  both  of  theae  were  conditions  a  condition  ia  apparent  from  its  face.  It  is 
annezBd  to  the  grant,  and  neither  having  been  atat«d  to  be  made  ^'in  consideration"  of  the  ad- 
esanplied  with,  the  grant  ia  not  valid.  vantages  that  are  to  result  from  auch  an  eatab- 
1.  The  royal  order  of  1790,  2  White's  New  liahment;  the  alluaion  to  the  petitioner's  merits 
Bee.  366,  did  not  authorize  the  Governor  of  ia  not  adduced  as  one  of  "the  considerations"  of 
Bast  Florida  to  make  such  a  grant  as  the  claim-  the  grant;  tbey  are  not  of  a  character  to  war- 
ant  contoids  for.  That  order  waa  iaaued,  as  it  rant  any  donation,  much  leaa  one  of  aUch  un- 
daelarea,  for  the  purpose  of  inviting  foreigners  usual  magnitude;  they  are  more  than  eompen- 
into  the  province;  but  M'Hardy  was  not  a  for-  aated  by  making  him  the  grant,  subject  to  the 
•taner.  It  limited  the  quantity  of  land  that  proviaions  of  the  royal  order  of  17S0  In  regard 
BHght  be  granted  to  a  ued  number  of  aerea,  to  settlement  and  cultivation;  any  other  grant, 
proportioned  to  the  number  of  workers  actually  any  possession  of  the  land,  unattended  with  a 
employed;  M'Hardy  employed  no  workers.  An  compliance  with  these  provisions,  was  Intended 
abMlnte  grant  of  sixteen  thousand  acr«s  to  a  to  be  coupled  with  this  condition  of  building 
Spanish  subject,  who  made  no  settlement,  the  aaw-mill,  which  he  proposed  himself.  In 
ecmld  not,  therefore,  be  valid  under  the  author-  the  cases  of  The  United  States  v.  Kingsley,  12 
tU  of  the  roj-al  order  of  1790.  Thin  point  is  Peters,  470,  and  of  The  United  SUtes  v.  Bar- 
dntinctly  adjudged  by  this  court  in  the  case  gevin,  13  Peters,  B6,  it  was  distinctly  held  that, 
of  The  United  States  v.  Clarke,  6  Peten,  44S.  where  there  was  a  condition  in  the  grant  that 
Tltere,  the  grant  recited  the  royal  order  of  1790,  a  saw-mill  ahould  be  erected,  no  title  accrued 
uSi  alao  that  Clarke  "had  constructed,  from  without  proof  of  its  having  been  built. 
Ua  own  Ingenuity,  a  certain  machine"  of  great  *It  ia  true  that  in  those  cases  Uie  eon-  [*1S& 
value.  This  court,  passing  upon  the  grant,  dition  was  atated  in  the  grant  in  terms  more 
said  that  "it  was  too  plain  for  argument  that,  explicit  than  in  the  preaent  case;  but  thia 
If  tta  validity  depended  on  Ita  beine  in  conform-  cannot  affect  the  principle  established  by  the 
1^  with  the  royal  order  of  17S0,  it  could  not  be  court.  If  there  be  a  condition  in  the  grant 
■npported;"  and  they  held  it  to  be  valid  only  itself,  aacertained  from  its  language,  and 
bweause  It  did  not  depend  upon  that  order,  but  evincing  the  intent  of  both  parties  at  tiw 
effl  the  other  motives  expressed  in  the  grant.  It  time  the  grant  was  made,  the  particuUr  lan- 
the  same  rule  he  applied,  as  It  mi"t  ^.  ^  the  g„^  („  ^hj^h  q^  oondiUon  is  couched  la  im- 
mvient  ^.   then   the   dam.   of   M'Hardy   to  ^^^lal.     The  cases  of  The  United  SUtea  v. 

^fX^^IS!f^h!f^nST«  ^aZ^,^  "^t"  GUrke,  8  Peters,  448,  and  of  the  United  SUtea 

UM  royaJ  order,  out  must  depend  on  the  other  _    „  _!.    m  v.  1         .«»    i         i         a-  .      -.i 

eowidiratlona  ^Uted  by  Oov^or  Kindelan.  "■  Segui,  10  Peters,  300    do  not  conflict  with 

But  it  ia  submitted  that  the  recital.  In  this  '''"?  (W't'on'-   ,1°  the  former,  the  grant  wu 

Cnkut,  by  Governor  Kindelan,  of  the  royal  or-  °°^  «•  mmi deration  of  a  aaw-miU  to  be  erected, 

d*r  of  17B0,  was  not  superfluous  or  incorrect,  oot  in   consideration  of  the  applicant  having 

It  ia  the  Inference  drawn  from  that  r«cital  by  already  constructed,  from  hie  own  ingenuity,  a 

tbs   claimant  which   is   erroneous.     The  grant  peculiar  mill  of  great  value.     In  the  case  of  The 

1B4*]  does  not  purport  to  be  'made  "by  virtue  United  States  v,  Segui,  this  court  did  indeed 

0^  the  ri^al  order  of  1790,  which  waa  applies-  hold  that  where  a  grant  was  made  in  absolute 

bla  especially,  if  not  exclusively,  to  foreigners;  property,   they  would  not  atUeh  a  condition, 

b«t  It  was  made  to  a  Spanish  subject,  "in  con-  from  the  mere  fact  that  the  erection  of  a  aaw- 

tormity  to  the  provisions"  of  that  order;  that  mjH  h^j  teen  stated  as  an  inducement  In  tha 

Ijjwcording  to  the  r«rulations  which  required  „en,„ial;  but  it  ia  evident,  from  the  report  of 

■jWement  and  cultivafion  by  a  certain  number  ^^at  case,  that  thia  atatement  waa  me^y  in 

Of  worker*.     Under  the  power  which  the  gov-  ,. .  ,         ,      .  ,   .       ..  .i 

•nor  poaaesaed  of  making  grants  for  aerviSes,  \^'  memonal,  and  not  repeated  as  "» «•"«<!•>»- 

IM  made  this  concession  fold'Hardy  for  those  *^!™     ^^  **"■  govo"""  *"  the  grant  itself.     In 

tB  which  he  had,  in  hia  memorial,  called  his  at  "'  present  case  it  la  otherwise;  this  considera- 

tcntion;  but  as  the  grant  was  large,  the  gov-  tlon  appears,  not  merely  in  the  memorial,  bat 

•iBor   required   that   he  should   eitner   compiv  in  the  grant;  and  besides,  it  Is  not,  as  Segut's 

wttta  the  provisions  of  the  royal  order,  which  waa,  a  grant  "in  absolute  property." 
vers  redt«d  in  the  eoncesalon,  or  erect  a  mil]        It  is  therefore  submitted  that  the  conceaaloni 

riiieh   would   be   "favorable  to  the   home   and  if  ever  made,  was  conditional;  that  the  condl- 

lonign  trade  of  the  province."    Bad  the  claim-  tiona  are  nnperformed,  and,  tbsralore,  that  tbs 

•at  setUcd  the  tract,  and  vUeed  upon  U  Ute  grant  ia  not  vnU^  ^  h,  ^>00>^IC 

]•  Xi.  ««.  '-^      *« 


Sonnn  Oaawt  tm  thi  Uiittb>  Siun. 


Hr.  tallN  WajH  4aBr«i«d  tk«  opinion  of 

tkOMWt: 

Tb*  dMTM  of  tha  Mnrt  below  oonfirmi  th« 
tiUo  of  the  AppelleM  to  a  aquare  of  Are  mile* 
of  land,  •ituMsd  In  tha  olaoe  known  nodar  the 
denomination  of  AppMOile  Spring,  oppoaita  the 
oM  aton  of  Um  honaa  of  Maaaia,  Panton  A  ~ 
lUjmllMl  HamleL 

Tha  elum  la  founded  npoo  »  eonceaaioa  to 
Bobart  M'Hardr,  dated  the  8Ui  Norember, 
1B14.  Um  memorial  for  the  gnot,  and  the 
grant,  ua  u  followa: 
"Bia  BxeeUaae;  the  Qwemori 

IKot  Itoberto  VHardr,  an  inhabiUnt  at 
thla  worinee,  with  dne  reapeet  repreienti  to 
jntnr  Bxeellenop,  thut  alneo  the  month  of  JUI7, 
1S«>]  *1803,  when  he  came  to  it  and  wu- 
ftdmltted  nnder  the  protection  of  Hie  Catholii 
Hajaa^,  whom  may  God  preserre,  he  flatten 
hinuelf  with  haTing  the  honor  of  baving  been 
aelwted  and  pnferred  to  othera  of  his  clui  tor 
holding  eommiaaiona  of  the  goverQment,  th« 
tnitli  of  whleh  ia  well  known  to  your  Bicel- 
leiKjr;  and  moreorer,  for  the  same  reuon  of  his 
fldeli^  in  the  year  1812,  when  aaid  provioeewaa 
invaded  \fj  aomo  rebellious  inhabitanta  thereof, 


daT*,  In  oonaequence  of  which  violence,  be  suf- 
(end  the  loaa  of  all  bia  orop,  and  other  damages 
and  loaaea  to  a  great  amount,  which  he  does  not 
mention,  aa  they  are  well  known  to  jour  Ex- 
cellency. In  consideration  of  which,  and  your 
petitioner  wlahing  to  repair  in  aome  measure 
his  aaid  loaaea,  he  intends  to  invest  his  means  in 
the  oreotion  of  a  water  saw  mill.  In  oonsidera- 
tieo  of  tha  great  aearci^  of  lumber  in  this 
prorineo,  both  in  regard  to  tha  home  oonanmp- 
UOB  and  to  tha  pnrpooe*  of  Mmimeroe;  and  aa 
It  ia  naeeaaaiT  for  that  pnrpoae  to  obtain  a 
mltable  poaitfon  aa  is  the  place  known  under 
tha  daaominatint  of  Appreoue  Spring,  opposite 
tta  old  atora  of  the  honaa  of  Ueaar*.  Panton  k 
LaaH^  called  Hamlet,  therefora  your  petitioner 
avralieataa  your  Eicalleni^  be  pleased,  in  omi- 
alaeration  01  tha  merits  be  haa  obtained,  and  of 
other  drcnmstancas  in  his  favM-,  to  grant  him 
la  abaolnte  proper^  a  aqoare  of  &n  miles  In 
the  location  desisnated,  and  which  .U  raoant; 
iMek  favonr  be  lopea  to  rMdra  from  the  jios- 
ttca  of  your  BxealhiUT. 

"SL  Angoatine,  of  Florida,  on  tha  eighth 
of  NoTomMr,  oaa  thonsand  eight  hondred  and 
fonrtaen.  Bobert  IfHardy." 

Decree. 

"St  Angustfno,  of  Florida,  eighth  of  No- 
nnbar,  one  thousand  eight  hundred  and  four* 
tasn. 

"Wbereaa,  tha  nterlta,  serrioes,  and  other 
eiretnnstancea  which  the  Interested  party  es- 
poaea  in  thia  repreaentation,  are  well  known  to 
ma.  In  eonslderatlon  of  the  adrantagea  which 
will  reaolt  in  favour  of  the  home  and  foreign 
ttada  of  thia  province,  and  alao  In  oonformity 
to  the  providona  of  ttia  royal  order  of  the 
1S7*]  *twenU-Dintb  of  October,  one  thousand 
eMtt  hundred  and  ninety,  communicated  to 
thia  nmmment  \ij  the  Captain-General  of  the 
lalaod  ot  Cuba,  and  of  the  two  noridaa,  in  re- 
lation to  the  distribotiOB  of  lands  to  the  new 
lahabitanta,  I  have  ooma  to  the  determination 
ol  granting  to  the  petitioner,  la  absolute  prop- 


erty, the  aquare  of  flva  mllea  of  land  la  the 
deaignatod  place,  without  prejudice  to  a  better 
owner,  and  for  the  attainment  of  which,  let  the 
secretaiy'a  office  iaaue  to  him  a  eertifled  eopy  of 
this  expedient  and  decree,  which  in  all  erenU 
will  serve  to  him  aa  a  title  ia  fomi. 

Kladelaa." 

It  ia  contended,  eo  the  part  of  the  Unltod 
Btotes,  that  the  decree  ahould  be  reversed  npoa 
three  CTOUnds: 

1.  Tw,  the  evidenee  in  the  caae  ia  tnsxdB- 
dent  to  prove  that  the  alleged  grant  or  eoneea- 

The  evidence  is  a  certificate  from  Acnilai, 
Secretary  of  the  government  of  East  florida, 
the  same  aa  that  to  be  found  In  The  United 
States  V.  Wigglna,  li  Peters,  346,  wUch  the 
court  held  to  M  sulBcient  proof  of  the  grant. 

The  second  objection  ia.  that  If  it  be  prowd 
or  admitted  that  the  grant  waa  made,  still  It  b 
voidi  baeause  it  is  not  in  eonfonni^  to  tha 
royal  order  of  the  2Dth  October,  1790,  by  virtae 
of  which,  it  declared  the  oonoession  waa  madai 
Tliat  royal  order  will  be  found  in  2  WhitVa 
New  Bee.  SU.  It  la  contended  that,  under 
the  order,  grants  can  only  be'  made  to  forelgn- 
erB,  and  that  the  number  of  aerea  granted  mast 
be  in  proportion  to  workers.  The  argument  is, 
profpssing  to  be  made  under  the  royal  order,  if 
the  grant  ia  not  in  accordance  with  it,  it  is 
void;  and  The  United  SUtes  v.  Clarke,  8  Pa- 
ten, 448,  is  cited  to  sustain  the  objection.  The 
authority   haa   been   mistaken.     The    court    do 


say  in  that  case,  "If  the  validity  of  the  grant 
iependa  upon  its  'being  In  oonfonnity  with  the 
-oyal  order  of  17B0,  It  cannot  be  supported." 


tbe  royal  order  is  redted  In  the  grant,  tL_ 
was  In  fact  founded  upon  a  meritorious  eon- 
sideratloa  td  the  petitioner  having  eonstraeted 
a  machine  of  great  value  for  sawing  lumbar. 
The  court  say:  "Vi»  cannot  think  that  tbe  i«- 
cltal  of  a  fact,  eutirely  immaterial,  on  whiA 
fact  tbe  grant  does  not  profew  to  be  fonndad, 
can  release  an  instrument  m^ing  other  eoa- 
siderationa  *on  which  It  does  profeaa  to  [*1SI 
be  founded.  If  tbe  matter,  as  redted,  be  anO- 
dent  to  authorize  it.  Without  attenptl^  to 
assiga  motives  for  the  redtal  of  that  order,  w« 
are  of  opinion  that  ia  thia  ease  tha  rwdtal  la 
quite  inunatorial,  and  does  not  affect  the  la- 
strumeat.    The  real  question  ia,  whether  Oov- 


order  ia  thla  eaae  la  qnlto  immaterial,  fba 
petittoner  for  tbe  grant  adcs  for  it,  ndtiag 
servioea  and  Bdell^  to  the  government  in  tlaM 
'  a  rebellion;  his  imprisonment  and  loaa  of 
iperty  to  a  great  amount,  in  oonsequenee  of 


t;  "^i  of  which,"  he  says,  "are  well  Imown  t 
Kour  Bxeellency."  In  oonsideration  of  which. 
ie  further  states,  that,  to  repair  his  tooaea,  be 
intenda  to  invest  his  means  in  the  erection  of  a 
water  saw-mill;  and  than  asb  his  SxeelleB^, 
consideration  of  his  merits,  and  other  dr- 
nataneea  In  hia  favor,  to  grant  him,  t>  aboo- 
lute  property,  a  aquare  of  Ave  mlka,  la  the 
place  designated  in  his  petition. 

The  eovemor'a  decree,  upon  that  petition, 
first  recites  tbe  merite  and  services  of  Um  peti- 
tioner, which  he  says  are  well  known  to  film; 
and  then  says.  In  conformity  with  tbe  royal  01^ 
der  of  October,  17M,  be  graato  him,  la  abaoiato 


THB  UNITtal  STAtn  V.  DtCKBOH  tt  Ah. 


THt  tluCt  the  governor  bad  the  power  to 
nuke  ft  larger  gnnt  than  the  qtianttty  recited 
in  the  royal  order,  which  was  ftppllcable  to  a 
particuUr  claas  of  perwna,  fereigneni  it  will 
not  be  oontended,  because  be  Utju  "In  eoBfoimi- 
ty  to  the  royal  order,"  tb«t  theaa  worda  shall 
oontnil  a  larger  grant,  Diade  to  one  who  waaoot 
a  foreigner,  but  a  aubject  of  Hla  CathoUs  Majea- 
ty:  particiilarly  nben  it  la  at«ted  the  oonaiaer- 
fttlona  of  tfae  Krant  are  the  merita  and  loaaea  ol 
the  grantee.  Tbat  the  Eovemor  had  the  power 
to  make  the  larger  grani,  cannot  be  denied.  It 
la  to  be  found  in  the  laws  of  the  Indies,  in  the 
various  r^ulations  under  which  they  granted 
lands  in  Jlorid*  for  more  than  forty  years; 
sanctioned  by  the  King  of  Spain,  and  the  au- 
thorities representing  him  in  Cuba,  tbe  Fieri' 
das,  and  Louisiana.  The  power  of  tiie  governor 
in  tbia  respect  has  been  frequently  affirmed  by 
the  decisions  of  this  court,  in  cases  growing  out 
of  claims  to  land  under  the  eighth  article  of  tbe 
treaty  with  Spain. 

The  third  objection  against  affirming  the  ds' 
13**]  eree  Is  tbat  tbe  'grant  was  made  upon 
condition  that  the  grantee  should  build  a  water 
aaw-niill  on  tbe  land  granted,  which  condition 
has  never  been  complied  with;  and  that  it  was 
incumbent  on  tbe  claimants  to  assign  res 
why  this  condition  was  not  perfoimed. 

A  careful  perusal  of  the  memorial  will  show 
ft  certainly  was  not  the  intention  of  tbe  memo- 
rinllst  to  make  the  building  a  mill  the  Induoe- 
nient  to  the  grant,  but  bis  merita,  serrioes, 
imprisonment,  and  lose  of  property.  When, 
too,  tbe  governor.  In  tbe  grant,  preoedes  his 
declaration  ot  the  advantage  which  will  result 
in  favor  of  the  horns  and  foreign  trade,  by  an 
Acknowledgment  of  tbs  petitioner's  merits  and 
•ervicea;  It  certainly  cannot  be  inferred  from 
the  flrst  tbat  it  was  the  sole  oonsideration  which 
induced  the  governor  to  make  it.  If  it  be 
BO,  then  It  cannot  be  said  that  the  grant  w< 
only  be  perfect  upon  the  performance  of  a 
ditfon  precedent:  beeauBC  another  consideratioD 
or  inducement  for  making  it  is  given,  requiring 
nothing  to  be  done  by  the  petitioner.  Indeed, 
from  theae  azpresslona  of  Uie  governor  in  the 
grant,  no  condition  can  be  inferred.  They  are 
»  mere  redtal;  and  If  a  condition  could  be  im- 

titled,  it  would  he  ao  iaeonsistent  with  an  ahso- 
ate  grant  En  terms,  that  It  could  not  for  a 
Btoment  have  any  weight  against  it.  But  the 
objection  Is  not  new  In  this  court.  The  point 
baa  been  directly  dedded  In  Tbe  United  States 
w.  Segul,  10  Peters,  3M.  The  claim  In  that 
ease  was  founded  npon  a  Erant  of  sixteen 
thousand  acres,  in  eonsideiatfon  of  services  to 
tbe  Spanish  gOTcmment,  and  for  erecting  mS' 
ehlnery  for  sawing  timber.  The  court  say:  "It 
b«a  been  suggested  by  the  Attomey-Oeneral 
tbst  though  there  was  ao  express  condition  in 
tbe  grant,  one  waa  implied  from  the  eonaidera- 
tion  in  part  being  the  erectioo  of  a  aaw-mill. 
But  we  cannot  attach  any  condition  to  a  grant 
of  absolute  property,  in  the  whole  quantity. 
It  was  exclusively  for  the  governor  to  judge  of 
tbe  conditions  to  be  imposed  on  his  ^nt.  He 
appea^ra  to  have  considered  the  servicea  of  the 
appellee  a  sufficient  consideration,  and  made 
tbe  grant  absolute." 

The  decree  of  the  court  below  is  affirmed.  But 
as  llie  court  r^Jeotod  the  survey  given  in  evl- 
10  It.  ed* 


denca  in  this  case,  as  It  should  have  done,  tills 
court  will  direct  a  surrey  to  be  made  at  ths 
place  designated  in  the  decree,  for  the  number 
of  acres  decreed,  without  prejudice  to  the  right* 
of  third  parties. 

■This  cause  came  on  to  be  heard  on  ['K* 
the  transcript  of  the  record  from  tbe  Superior 
Court  for  tfae  District  of  East  Florida,  and  waa 
argued  t^  counsel;  on  oonsideration  whereof, 
it  is  adjudged  and  decreed  br  this  oourt  that 
the  decree  of  the  said  Superior  Court  in  this 
cause,  so  far  as  it  declares  tbe  claim  of  the 

Gtitioners  to  be  valid,  be,  and  tbe  same  Is 
reby  affirmed  in  all  respects;  and  that  a  sur- 
vey be  made  of  the  lands  contained  in  the  said 
concession,  according  to  the  terms  thereof,  for 
the  number  of  acres,  and  at  tbe  place  therein 
designated;  provided  it  doea  not  interfere  with 
tbe  rights  of  third  parties.  And  It  I*  further 
ordered  by  the  court  tbat  a  mandate  be  Issued 
to  the  surveyor  of  public  lands,  direetlng  him 
to  do  and  cause  to  be  done,  all  tbe  acts  and 
things  enjoined  on  him  by  law,  and  as  required 
by  tlie  opinion  and  decree  of  this  court  in  this 
case;  and  tbat  this  ease  be  remanded  to  the 
said  Superior  Court,  for  further  proceedings  to 
hr  had  therein,  in  conformity  to  this  decree, 
and  the  opinion  of  this  cour^  which  must  be 
annexed  to  th«  mandate. 


Commissions  of  receiver  of  poblie  n ,     

struction    of    act    of    Confess    by    trsMUrj 
officiala  not  conclusive  on  judiciary, 

Bamnel  W.  Dickson  was  appointed  a  racslvtr  e( 
public  moner  for  the  Choctaw  district,  UisslsslppL 
--• •  tnteicd  on  the  duties  ot  his  ofice  on  the  S2d 

mber,  18S3,  and  continued  to  bold  the  oOca 

until  tne  Seth  July,  1888.  wben  he  ralgned  It.  He 
TscelTcd  nor*  than  two  bondred  and  tttj  thoos- 
aad  dollars  of  public  nume;.  In  each  jear,  darlns 


0   »Mt 


t  pul 

>  at  b 


Use 


.  than  two  hundred  and  fifty  thouae 

..._  __.'lns  the  portion  of  tbe  rear  commencing  on 
the  £2d  November,  1830,  and  endlDK  an  the  2ath 
Juir,  183A.    Be  claimed,  under  the  act  of  CoDneia 
relatlns  to  the  compensation  and  iBlBrlea  ot  re- 
ceivers, a  compensation  ol  one  per  cent,  on  the  sum 
-'  *i>i)  buodted  and  Bttr  thoosud  deUan  In  taeb 
r:  and  also  a  commlasica  of  one  par  cent,  on 
mane;  received  dodnc  the  tnccloo  of  tfae  Tear, 
eiccealng,  with  the  salarv  of  Ave  bnndred  (inl- 
,  three  tfaonaand  dollars,  In  tfae  (nctlon  ot  tbe 
last  rear.    Tfae  United  Btates  claimed  to  limit  tb* 
commlsalana  and  salarr   to  tfae  fiscal  year,  from 
jBDoan  1  to  December  11,  annnall;;  moA  danlsd 
his  right  to  mors  than  a  portion  at  the  commli- 
-' —  — I  tfae  money  received  bj  him,  limiting  the 

tfae  proportion  o(  tbe  Tear  be  was  In  afflce. 

Held,  tbat  the  receiver  was  entitled  to  chBrge  bis 
missions  on  the  whole  sum  received  far  bim  In 
_  part  ot  tbe  year  he  waa  in  otDce ;  tbe  same  not 
eiccedtog,  with  his  salarT.  tfae  amount  ot  three 
"Lonsand  dollar*. 
Tfae  receiver  was  entitled  to  ealcniata  fals  yearly 

Nora. — ProTlsoa  In  Btatatea. 

.e  afflce  ol  a  proviso  Is,  generally,  either  to  ei- 

'  Lg  from  the  enacting  cfause.  or  to  re- 

leratlty,  or  to  exclade  some  possible 

slntcrprelatlon  ot  It  as  sitendlng  to 

».^.  .....  ,....;nded  by  tbe  leglslstnre  to  be  broufht 

within  Its  pnrvlew.    Ulnis  * ■^^■.J{i,j^.}^;,_ 
then  In  tores,  does  not  a 


cept  something  from  the  enacting  cl 


Sumu  OoDBT  or  thi  tlmnD  Suni. 


.J   tk*   aDoant  of  public  moneT   k- 

edT«d  br  hlai  during  >  Tf*r  commeDcIng  from  the 
date  of  nil  ■ppolntmcDt.  Initead  of  olcnlBllnc  It 
br  the  flieal  j«Mt,  wblcb  commFncca  witb  tba  nl- 
~'-T  fear,  od  th«  Ont  daj  of  Janiury  In  tiers 
.  Be  hkd  *  right  to  clurse  the  whole  TCkrIy 
tnnm  ol  eommlHloiie.  for  tbe  (rkctlaiial  por- 


Uen  «t  the  jmr  la  which  be  twlgneJ, 

IN  UTOT  to  tlia  Circuit  Court  of  O*  United 
StetM  for  tint  Bonthern  Diitriet  of  Hfasia- 
«ippi. 

"»""■(  W.  Dickaon,  the  deteiidAiit,  ma  »p- 
ixrfntod  b7  the  Preaident  of  the  United  BUtes, 


on  tke  datiea  of  hia  (Aoe  on  tlie  ^d  Novonber, 
18U,  Mid  nUinad  the  offiee,  perfornting 
ditUaa  tliemrf,  nntil  the  Mtk  Jolr,  1S36, 

--    -  -    --    -lad  the  dafandanl  ftid,  in 

Natdiei,  tin  whole  nim  alleoed  to  be  due  by 
Um,  witb  tlie  csoeptlon  of  tne  itema  ebaif^ 
141*]  to  bim  la  the  'treianij  tranecript, 
wbleh  were  the  aubjact  of  oontroTer^  in  tbia 
Mae. 

A  cult  waa  Inetltuted  hj  tha  United  States 
on  tbe  ofBoial  bond  of  Samuel  W.  Diekaon  and 
hla  anretica,  in  lS»,j,  1030,  la  the  Diitriet  Court 
of  the  United  Sta.taa  for  the  Sovtbam  Dietrict 
of  IClHlaalppi,  in  which  the  United  States 
claimed  certain  lunu  of  monejr  receiTed  by 
Sunuel  W.  Dickaon,  aa  receiver,  and  not  paid 
OTO-  bi  the  United  Statea.  These  sums  were 
olaimed  bj  the  defendant,  and  had  been  re- 
tained by  him  as  hia  official  compenaatlon  for 
tba  aminal  period  of  hia  aerrice  In  the  olSce, 
from  the  22d  November,  1B33,  and  tor  the 
frHtion  of  tba  last  jtmi  In  which  he  was  in 
office,  commeneing  on  the  22d  November,  18311, 
■ad  endinc  on  ttie  20th  July,  1630:  during 
wbidt  latter  period  be  had  receiTcd  public 
mcm^  axModing  in  amount  two  hundred  and 
flftr  thousand  dollan. 

Ui  tbe  trial  of  the  cauae  the  court  charged 
the  jnr7  that  tbe  defendant  Dielcson  waa  oi- 
titlad  to  etadit  for  three  thousand  dolUra  as 
eompenaation,  Ineloding  his  salary  of  five  hun- 
dred dollars  for  the  year  commencing  Novem- 


t  jear  commencing  November  S 


entitled  to  two  thousand  fire  hundred  doIUla 
commissions. 

To  this  charge  of  the  court  the  United  State* 
excepted,  and  proaeeuted  this  writ  of  error;  a 
verdict  and  Judgment  for  the  defendanta  bav- 
ins been  given,  conformably  to  tbe  opinion  of 
this  court. 

The  ease  waa  argued  by  Mr.  Bircfaard  aad 
Mr.  Gilpin,  Attorney-General,  for  the  Unitad 
States.    No  counsel  appeared  for  the  defend- 

Mr.  Biichard,  for  the  United  States,  eon- 
tended  that  the  court  erred — 

1st.  In  allowing  the  receiver  to  calculate  hia 
j'early  eommiaaion  on  the  amount  of  public 
money  received  in  a  calendar  year,  commen- 
cing with  tlie  date  of  his  appointment,  iaatead 
of  the  flacai  vcar  fixed  by  law. 

*2d.  bi  allowing;  the  receiver  tbe  [*143 
whole  T<*'''y  maumum  of  two  thousand  Ave 
hundred  dollars  of  commissions  for  the  frac- 
tional portion  of  the  year  in  which  he  re- 
in tbia  ease  the  accounting  officer  aettlod 
tbe  Moounts,  aa  ia  required  by  law,  quarterly  t 
the  last  quarter  of  each  year  terminating  on 
the  Slat  aay  of  December,  annually. 

Tbe  Inatruetion  given  to  the  jury  by  the 
court  below  makes  nis  first  year  commence  on 
the  22d  day  of  November,  1833,  and  end  twelve 
moDtiis  thereafter;  and  so  of  the  succeeding 
years.  The  fractional  period,  which  it  treata 
as  a  full  year,  begins  November  ZZd,  1B3S,  and 
ends  July  Z6th,  1830.  It  treate  the  terms  used 
in  the  statute,  "anv  one  year,"  as  any  period  of 
time,  equal  to  twelve  calendar  months,  whether 
it  eonsiata  of  portions  of  any  two  fiscal  or  cal- 
endar years.  It  dieregBrds  tbe  beginning  of 
quarters,  weeks,  or  months,  and  has  no  refer- 
ence to  the  acoonnting  days  by  quarters,  or 
the  fiscal  year  eatablisbed  by  taw,  and  reoog- 


present  time. 

It  is  respectfully  submitted  that  tbe  entire 
legislation  of  Congreaa  showa  that  the  terms 
"an^  one  year,"  when  used  in  reference  to  the 
subject  of  accounting,  import  that  portion  of 


give  the  phrase,  aa  used  in  the  Act  of  20th 
April,  1818,  3  Story,  1710,  any  other  meaning, 
or  suoh  a  meaning  aa  will  make  it  embrace  any 
twelve  oonaecutive  months,  composing  parts 
of  any  two  years,  will  subvert  tlie  design  of 


(VuaillutlanalUr  they  msf. 
the   eating   cTanse.    Btori 


BtorslB    T.    Crawnlnahleld, 


1  act  of  Parliament 


pmrtsw,  beeanaa  It  apeaka  the  last  intention  ot  the 
bw-Ctvar.  It  waa  compaied  t*  a  will.  Id  which  tbe 
latter  part,  "  ■ ' •  -'•"■  "  -    


if  ineoDslaiart  with  the  h 

.«T<*ca  It.     Tbe  Attorau-Oei 

The  Ooveraar  and   Co,  of  Chelaea  Watai 


Tbaie  Is  alBO  a  technical  dlatlnctlon  between  c 
provlao  aad  an  escepUea  In  •  atatate.  II  tbere  br 
an  eaeepllon  in  the  anaetlos  clause  of  a  gtatnte.  It 
■net  be  aegatlTed  In  pleading;  bnt  If  tbere  be  a 
BSpacate  provlaa,  that  need  not,  aad  tbe  detendaDi 
moat  ahsw  It  bv  waj  at  defense.  Bpleres  v.  Parker. 
1  Term.  141 ;  1  Bam.  *  Aid.  M ;  Thlbanlt  v.  Qlt 
aon.  U  Haeagn  *  Walstff.  8S,  TMi 
•!• 


The  Dfflee  of  a  proviso.  Is  either  to  except  aome- 
thlng  from  the  ensetlns  clause,  or  to  qiultfj  or 
restrain  Ita  generalltx,  or  to  eielude  some  posalbla 
sraund  of  misinterpretation  of  Ita  eitenL  Ulnli 
V.  V.  B.  IB  Pet  44S :  Bood  v.  Jnllet.  1  8<Ammon'a. 
lU.  B.  2B8. 

In  eonstrulnc,  a  pravlao  maj  be  limited  to  the 
Cencral  scope  of  the  eoactliig  clause  la  avoid  (r 
pnananej.    IB  Termont,  129. 

In  Bavlna  InitltuUon  v.  Hekln,  2B  He.  B.  S«0, 
It  waa  beliC  that  a  savl&s  elauae  In  a  atatate,  la 
the  lomi  of  a  proviso,  reatrlctlng  In  certain  esse* 
Ibe  aperallon  of  tbe  geeeral  taoguafce  ot  tbe  enaet- 
1ns  clatiae,  was  not  void,  thouEh  (be  proviso  bt  rr- 
pogtiant  to  the  genersi  language  of  the  enactlns 


Son  a  view  of  the  enactinc  clause,  saving  clause 
provlao,  taken  and  oonstru''  * — "■'-    —  ** 

prevail.     If  the  prlDClpal  object  —   —  — 

aeeompllsbed  and  stand,  under  the  restriction  *( 


,T.". 


fe^fer' 


iQM  or  proTlsa,  the  s) 


ItHl 
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CoDgreaa,  IntntdaM  perplexity  In  ttccounta, 
kud  occasion  greftt  inconvenience,  if  It  doea  not 
produce  ftbsurditiei. 

The  Act  of  1S18  ia  not  aji  iBol&ted  piece  of 
Icgiilation,  to  be  oonatrued  without  reference 
to  BUT  other  law.  Tliere  are  other  itatutea,  bo 
direeUT  oonnected  with  the  subject  matter,  that 
tbej  Mould  be  considered,  if  doubti  nuj  rea- 
sonably be  entertained  aa  to  ita  true  construc- 
tion. It  ia  but  part  and  parcel  of  a  code,  and 
muat  be  examined  in  reference  to  the  ajateni  of 
lawa  of  which  it  forma  a  part,  in  order  that 
from  the  whole  a  conitruction  may  be  given  to 
it,  which  will  lead  to  no  inconvenient  reaulta, 
or  defeat  the  legislative  will. 

In  Pennington  v.  Ckiz,  &  Cranch,  SS,  it  waa 
beld  tliat  the  details  of  one  part  of  a  law  or 
144*]  code  may  oontain  regulationa  'restrict' 
leg  or  modifying  the  extent  of  a  general  ex- 
pression used  in  another  part  of  tfae  same  act, 
and  that  tb»  whole  should  ba  taken  into  view 
for  the  purpose  of  discovering  the  mind  of  Uie 
Legislature.  And  in  Fisher  et  al.  v.  The  Unit- 
ed States,  2  Cranch,  399,  400,  Mr.  Justice  Wosh- 
IngtoD  (in  a  diasenting  opinion,  but  on  this 
point  agreeing  with  every  member  of  the  court) 
aaid,  "that  if,  from  a  view  of  the  whole  law, 
or  from  other  laws  in  pari  materia,  the  evident 
intention  is  dilTerent  from  the  literal  import  of 
the  terma  employed  to  express  It  in  a  particu- 
lar part  of  the  law,  that  intention  should  pre- 
vail, for  that,  in  fact,  is  the  will  of  the  L^ia- 

"60,  If  the  literal  expressioos  of  the  law 
would  lead  to  absurd,  unjust,  or  inconvenient 
eonaequences,  such  a  construction  should  be 
given  aa  to  avoid  those  consequences,  if,  from 
the  purview  of  the  law,  and  giving  effect  to  the 
words  used,  it  may  fairly  be  done." 

It  is  t?  theae  rules  that  I  propose  to  t«at  the 
correctness  of  the  opinion  of  the  court  below. 
By  reference  to  the  6th  see..  Act  of  10th  May, 
1800,  1  Story,  786,  it  will  be  seen  that  receivers 
were  required  to  render  quarterly  accounts  to 
the  Secretary  of  the  ^easury.  That  they 
wer«  appointed  not  for  a  term  of  years,  bnt 
daring  good  behavior  or  the  pleasura  of  the 
President  for  the  time  being,  and  that  they 
were  entitled  to  a  commiaaion  of  one  per  cent. 
on  the  moDeys  receired.  The  Act  of  March 
20,  1804,  S  Story,  9S&,  sec  14,  gaTe  them  a 
salary  of  fire  hundred  dollars,  and  a  half  of 
one    per  cent.   In   addition.     The  law   of   com- 

Cnaation  thns  atood  until  1818,  when  the  act 
qneation  waa  paaaed.  At  this  period  all  the 
operations  of  the  government  were  well  under- 
stood. The  departments  were  formed,  the 
days  of  rendering  and  aettling  accounts  were 
eatahliahed  and  known.  The  Act  of  IBIT,  3 
Story,  1632,  aec.  19,  waa  in  force,  making  it 
the  du^  of  the  Secretary  of  the  Treasury  to 
cauae  all  the  accounts  of  his  department  to  be 
settled  within  the  year.  The  accounting  days 
had  been  eatahliahed  for  more  than  a  quarter  of 
a  century,  dividing  each  year  into  four  quar- 
ters, and  commencing  and  terminating  the 
fiscal  year  on  the  flrat  day  of  January,  and  the 
3Ist  «f  December.  There  haa  been  no  innova^ 
tion  on  the  part  of  the  executive  or  Congreaa, 
'n  thla  reapect,  since  the  formation  of  the  gov- 


Looking  at  the  object  to  be  acoompUshed  by 
lis*]  the  Aot  ol  Isia,  'can  U  be  suppoaad 


T  in- 
tended to  be  ao  unjeratood'  aa  to  embrace  any 
other  ^riod  than  that  eatahliahed  by  usage  and 
recogniied  by  all  the  lawa — any  other  than  the 
well  known  days — the  four  fixed  quartera  con- 
stituting a  yearT  At  each  of  which  the  receiver 
was  required  to  render  complete  accounts,  with 
the  vouchers  necessary  to  a  prompt  settlement. 
Especially  when  wa'  reQeet  that  these  settle- 
ments were  to  pass  at  the  close  of  the  year 
from  the  auditor  and  comptroller  to  the  regis- 
ter of  the  treasury,  there  with  the  vouchers  for 
ever  to  remain  as  a  linished  piece  of  business. 
That  the  balances  were  to  be  certified  to  the 
Secretary  of  the  Treasuiy  as  the  basis  of  the 
future  action  of  himself  and  Congress;  and 
that  certified  copies  from  the  register  were 
made  evidence  in  all  legal  proceedings.  The 
laws  evidently,  aa  well  aa  the  law-makera,  con- 
templated, at  that  date,  that  Uie  four  quarters 
of  any  one  year  would  constitute  the  entire 
account  of  that  year,  and  that  the  accoanta  of 
any  two  years  could  not  be  blended  together 
without  a  violation  of  the  legislative  will- 
Such  a  thing  as  beginning  or  terminating  an 
annual  or  quarterly  account  in  the  middle  of 
a  quarter,  a  month  or  a  week  (except  at  the 
commencement  or  termination  of  office,  when  it 
aroae  ex  neceasltate),  waa  then,  aa  now,  alike 
unknown  to  the  department  and  the  lawa,  and 
would  effectually  hicak  In  upon  that  simplicity 
and  order  of  keeping  accounts,  which  haa  been 
wisely,  and  for  neoeasary  purposes,  eatahliahed 
for  more  than  a  half  a  century. 

If,  then,  the  t«nnB  of  the  Act  of  1816  were 
of  doubtful  import,  might  it  not  be  claimed 
that  an  expoaition  coutemporaneoua  with  the 
law  itself,  and  always  uniform,  la  strong.  If 
not  conclusive  evidence  of  Its  own  correctneaal 
May  it  not  he  claimed  with  propriety  that  in 
all  their  enactments,  touching  the  subject  of 
accounts.  Congress  have  Instated  In  expresa 
referenoe  to  the  existence  of  this  principle  aa  a 
fundamental  onet  If  ao,  the  rule  ia  conclusive. 
It  seems  to  me  there  ia  no  doubt  upon  the 
poinL  Yet  I  will  not  press  it  further  than  to 
observe  that  It  behooves  us  to  be  eantioua  In 
the  inquiry,  whether  Inadvertently  or  Inten- 
tionally a  special  innovation  haa  bean  iatro- 
duoed  by  tJifa  act. 

It  ia  contended  that  the  act  may  receive  such 
a  construction  aa  will  harmoniie  with  the  laws 
and  usages  upon  the  subject  of  accounts,  fully 
elTect  the  object  of  ita  frameri,  and  give  to 
pach  and  "ever^  sentence  ita  approprl-  [*14* 
ate  meaning,  without  the  least  nolence  to  the 
language  employed. 

To  do  thia,  it  must  be  examined  here  aa  it 
has  been  by  the  several  eminent  lawyers  who, 
at  various  periods,  have  preaided  in  the  general 
land  office  and  Treasury  Department,  all  of 
whom  adopted  the  rule  which  was  applied  In 
aettling  this  account,  and  all  of  whose  aettle- 
ments  are  erroneous,  if  the  court  below  waa  aot 
in  error.  In  1S18,  no  such  thing  aa  a  term  ol 
years  for  the  oSioe  of  a  receiver  of  publie 
money  was  known  to  the  law.  The  lat  aection 
of  the  Act  of  May  18th,  1820,  3  Story,  1790, 
(irat  limited  the  offlce  to  the  term  of  four  years, 
and  the  aame  act,  the  aecond  aaotion,  em- 
ploys worda  limiting  and  defining  the  word 
"year,"  aa  there  us^,  so  as  to  clearly  diatla- 
guiah  it  from  the  acoounting  yaw.  No  aid  in 
•tl 
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•onatrulng  the  Art  of  ISIS  am  be  derired  from 
this  posterior  law.  We  must  look  to  the  itAte 
of  things  existing  at  the  time  of  its  passage, 
for  what  it  meant  then  it  means  now.  It  ii 
evident  that  the  amount  of  one  and  a  half  per 
cent,  had  become  ezorhitant  at  some  offices,  ow- 
ing to  the  increase  and  irregularity  of  land 
sales,  and  that  the  object  was  to  limit  the  ex- 
penses of  each  office  to  a  Ued  sum  per  annum. 
It  is  manifest  tbat  Congress  conridered  six 
thousand  dollan  a  year  an  adequate  compeasa- 
tion  to  both  r^;ist«r  and  receiver ;  that  let 
the  busincM  be  more  or  less  at  an;  office,  in 
an;  one  year,  this  sum  out  of  the  public  treas- 
1117  was  considered  enough  to  pay  for  all  the 
services  which  the  two  officers  would  be  able 
to  bestow  upon  one  set  of  plats  and  boolcs. 
And  that,  if  little  business  was  to  be  done, 
a  less  sum  would  be  ample  pay  for  it.  Hence, 
»  salary  of  five  hundred  donars  per  anni — 
was  appropriated  for  each  offlee,  and  Ave  thi 
sand  dollars  limited  as  the  maximum  co 
missions  for  both  offices.  This  sum  is  all  that 
the  law  designed  to  appropriate,  and  this  is  not 
given  absolutely,  but  only  upon  condition  that 
the  receipts  of  the  office  should  be  such  as  to 
entitle  the  officers  to  the  sum  of  three  thousand 
dollars  each.  Nothing  can  be  found  in  the  old 
mischief  or  the  new  remedy;  nothing  in  the 
Utie  or  text  of  the  act  to  induce  the  belief  that 
any  diange  in  the  time,  the  manner  and  form 
of  rendering  and  closing  accounts  was  designed. 
The  terms  of  the  law  are  such  that  they 
could  have  been  literallv  complied  with,  with- 
out preventina  the  final  adjustments  required 
147*]  to  be  made  yearly  by  the  'Act  of  1817, 
M«.  IS,  and  the  then  existing  treasury  reguU' 
tion.  Any  one  year  naturally  imports  the  fiscal 
and  calendar  ^ear.  It  Is  tortured  into  an  un- 
natural meaning,  unknown  to  the  common  ae- 
ceptation  of  the  words,  if  made  to  embrace 
p«ta  of  diflerent  years. 

Bat  for  argument  sake,  let  It  be  admitted 
that  the  construction,  which  stood  unshaken  till 
1S3T,  Is  erroneous;  that  according  to  the  judi- 
cial term  "any  one  year"  does  not,  as  in  the 
eemmon  acce^tion,  import  the  fiscal  and  cal- 
endar year,  known  to  the  laws  and  the  alma- 
nocsi  that  an  entire  thin^  may  be  composed  of 
diSerent  portions  of  entirely  different  things, 
and  stilt  retain  its  Identity,  and  let  us  traoe 
the  ooDsequences  which  must  follow.  If  the 
path  remains  plain,  free  from  perplexi^  and 
confusion,  then  construction  may  prevail  with- 
out public  detriment,  and  without  resulting  in 
embarrassment  or  ahsurdi^. 

There  are  seventy  land  offices,  each  having  a 
register  and  receiver,  who  are  bound  to  return 
their  acoounts  quarterly,  on  the  last  days  of 
March,  June,  September,  and  December,  an- 
nually, with  the  vouchers  necessary  to  a  prompt 
settlement.  These  accounts,  the  commissioner 
of  the  general  land  office  is  obliged  to  settle  and 
pass  over  to  the  first  comptroller,  who  revises 
and  approves  themj  reporta  the  result  to  the 
Secretary  of  the  Treasury;  and  then  flies  them 
with  the  legistu'  of  the  ^wsuiy.  At  this  stage 
of  the  business,  the  law  supposes  the  work  to 
be  finished.     In  making  the  settlement  the  ac- 


yaar,  and  to  allow  the  register  and  receiver 
each  a  oommission  of  ons  per  cent,  thereon,  if 
••I 


the  sum  does  not  exceed  two  thousand  Ave  hun- 
dred dollara.  With  four  accounting  days,  at 
stated  periods,  tbe  work  is  simple  and  produ<«a 
no  dilBeultj.  Will  it  be  equally  so  if  the  ac- 
counting days  per  annum  are  doubled  r  Bnt 
doubling  the  number  will  not  effect  the  objtcti 
for  of  the  whole  one  hundred  and  forty  ofSoera, 
scarce  any  two  will  be  found  who  entered  upon 
dnt^  on  the  same  day.  It  must  be  trebled, 
giving  twelve  aceountiiw  days  for  each  officer, 
four  for  the  quarterly  Meal  accounts  required 
by  law,  four  to  give  tiis  data  on  which  the  reg- 
ister's commission  is  to  be  computed,  and  four 
for  that  of  the  receiver;  and  as  to  thme  last  ac- 
counts, those  of  one  officer  will  be  no  cheek 
upon  those  of  the  'other,  because,  from  [*149 
the  nature  of  the  ease,  both  accounts  will  not 
cover  the  same  period  of  time.  Again,  the  m- 
sult  will  often  give  to  one  officer  commissions 
on  the  sales  of  a  calendar  year  to  the  amount 
of  five  thousand  dollars,  while  the  other  on  the 
same  sales  will  be  entitled  to  but  two  Uionaaad 
five  hundred  dollars,  a  thing  which  is  manifest- 
ly against  the  spirit  of  the  law.  It  is  noto- 
rious that  in  years  past  repeated  sales  within 
a  year  have  been  held  at  a  newly  opened  land 
ofnee,  and  that  in  the  following  year,  the  sales 
have  been  nominal  only.  Tbe  annual  report* 
of  the  department  show  frequent  cases  whar« 
one  quarter's  receipts  amount  to  near  a  million, 
and  the  receipts  of  the  preceding  years  (alia 
short  of  twenty  thousand  oollars;  while  a  third 
year  has  nettod  to  the  treasury  over  two  h«B- 
dred  and  flf^  thousand  dollars. 

Try  the  rule  of  the  court  below  by  the  oper- 
ations of  such  an  office,  supposing  the  r^istsr 
to  enter  npon  duty  tbe  1st  of  January,  and  the 
receiver  on  the  1st  of  May,  for  the  year  ISM; 
and  that  during  the  year  IS 34  no  sales  are  had, 
that  in  March,  1835,  a  sale  brln^  over  three 
hundred  thousand  dollars,  and  m  December, 
1830,  a  second  sale  brinn  over  three  hundred 
thousand  dollars;  that  in  1S3S,  no  saiea  are 
had;  and  the  office  is  discontinued  on  the  last 
day  of  December.  In  this  case,  the  n^sterwiU 
have  held  office  just  three  years,  and  under  the 
rule  of  tbe  court,  he  could  receive  as  commis- 
sions but  two  thousand  five  hundred  doltan; 
it  being  the  maximum  upon  the  sales  from  let 
of  January  to  31st  of  Deoember,  183S.  The  re- 
ceiver, however,  who  held  office  three  months 
less,  and  performed  only  equal  labor,  would  be 
allowed  the  maximum  of  two  thousand  five 
hundred  dollars  on  the  sales  in  March,  1835,  as 
it  would  be  within  his  flrat  year;  and  also  ilie 
maximum  on  the  sale  of  December,  IS36,  as 
that  would  fall  in  his  second  year,  from  bis  en 
trance  upon  duty,  I  submit  that  Congrea  < 
never  contemplated  such  a  result;  and  yel,  un- 
der the  rule  of  the  court,  such  cases  would  be 
of  daily  occurrence.  It  is  doubted  if  a  single 
officer  can  be  found  whose  accounts  have  been 
settled  since  the  year  181S,  without  varying 
greatly,  possibly  thousands,  from  what  this 
rule  would  give. 

[Here  an  account,  settled  by  Justice  MXeaa, 
was  read,  showing  'the  rule  of  adjust-  [*I4* 
meat  in  1B20,  when  he  was  commisuioDCr  of  tlis 
general  land  office,  to  be  as  contended  for  bow.] 

But  tbs  unequal  results  as  to  the  ofBcer  is 
not  tbe  only  objection.  In  the  case  put,  and 
in  all  that  can  happen.  It  compels  tbe  aooount- 
ant  to  blend  the  operations  of  different  yean 
Paten  IS. 


Tax  Umm  Siatb  t.  Dickmit  n  Ai- 
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IniUad  of  ■■  asecmnt  being  dosed 
■i'tbe  end  of  k  Tear,  u  the  Uw  eontempUtM, 
tk*  offiMf  it  eompellcd  to  keep  it  open,  and  of- 
Urn  to  OTcrhaul  a  biuiiieM  which,  in  legml  eon- 
t«npl»tioa,  is  elrcedy  iettled.  Thni,  in  tbe 
MM  put.  the  Moowit  of  the  recriTer,  which 
the  Imt  look*  upon  ea  closed  on  the  Slat  of 
Daeember,  1S34,  must  be  re-opened,  axti  three 
foartlu  of  A  year't  coramUalone  allowed  in  the 
•nt  aiurter  of  18311.  And  the  eccount  for  the 
\T  1830  could  not  be  cloaed  kt  the  end  of  thftt 
',  becaiue  out  of  the  fuma  recefred,  mi  4I- 
ince  muet  be  made  to  the  reoelTer  for  the 
j«ftr  1S36,  during  which  no  ealea  were  had.  In- 
■tokd  of  being  provided  with  given  data  upon 
wkich  to  make  hie  annual  eatlmatee,  the  6ec- 
ntary  of  the  Treasury,  under  such  a  plan  of 
doing  business,  must  erer  act  upon  oonjectun, 
■■d  e*D  never  inform  Congress,  at  the  opening 
of,  or  during  a  seesion,  of  the  actual  state  of 
the  treaeur;:  for  he  can  never  possess  accurate 
d«t«  nntil  near  a  year  has  elapsed  from  the 
dkj  of  the  date  of  the  □ffieer's  last  appointment. 

Could  the  department,  with  this  rule  in  op- 
eration, evrr  form,  at  the  cloee  of  the  year,  an 
Twttmil*  of  the  annual  net  receipts  of  such  offi- 
«■  aa  New  York.  Philadelphia,  Boituo,  Balti- 
More,  and  New  Orle«n8.  which  would  approxi- 
■ate  accuracj  by  from  ten  to  flftj  thouiand 
dollars  t  The  list  of  oRIoerB  li  from  ten  to  two 
hundred  at  each  of  those  places,  each  of  whose 
salary,  or  pay,  is  in  like  manner  limited.  It 
wvnld  be  difficult.  If  not  impoaeible.  It  would 
eaem  that  the  inconveniences  which  flow  from 
tha  rule,  and  the  apparent  effect  it  will  have  in 
defeating  the  legislative  intent  to  regulate  and 
•qnalise  the  pay  of  regiatera  and  receivera,  prove 
ito  onaoundneM.  More  especially  aa  bv  eonsid- 
•rlag  the  words  "quarter,"  "yearly,"  of  the  Act 
of  ISOO,  to  mean  fourth  parts  of  the  "any  one 
yMT*  mentioned  in  the  Act  of  ISIS;  and  the 
phiraae  "any  one  year,"  to  import  aimply  the 
said  four  quarters,  an  euy  and  natural  sense 
Mid  meaning  is  allowed  to  each  phrase;  all 
vnation,  confusion,  and  apparent  inequali^ 
of  emoluments  is  avoided,  and  perfect  harmony 
!■•*]  *b  found  to  ^iat  between  this  taw  and 
all  oUars  npon  the  subject  of  accounting. 

Ban  the  United  States  been  prejudiced  by 
ikt  snppoaad  error  in  this  caMi  A  pro  rata 
allowanee  of  commissions  from  November 
SSd,  1831,  t«  DMsmber  81st,  as  will  be  seen, 
haa  been  allowed  by  the  jury,  although  it  does 
not  appear  that  any  sale  was  made,  or  money 
p«ld  into  the  treasury  during  that  time.  Thia 
error,  if  it  be  one,  la  carried  through  the  whole 
(Aim  of  the  receiver  (Kee.,  10,  11),  and  deducts 
frtau  the  receipts  of  1S34  over  twenty-seven 
hundred  dtdlara. 

£d.  The  court  erred  in  treating  the  fraction 
of  two  quarters  and  twenty-six  daya  as  a  full 
year,  and  allowing  therefor  twenty-flve  hun- 
dred dollara,  instead  of  fourteen  hundred  and 
twenty-eight  dollara,  the  pro  rata  allowanee. 
The  receipts  of  this  fractional  year  were  two 
hnndred  and  eighty-flve  thouaand  nine  hundred 
aad  flfty-nine  dollars.  The  receipts  of  the  reai- 
dna  of  the  year  were  two  hundred  and  forty- 
■laa  thousand  nine  hundred  and  thirU-seven 
dollars.  The  accounting  offieere  allowed  Dick- 
sosi  fonrteen  hundred  and  twenty-eight  dollars, 
aad  to  his  auecesaor,  tor  the  residue  of  the  year, 
tm  hundred  and  aeventy-twu  doUan.     The  da- 


daion  of  the  eonrt  below  gives  all  to  Didcaon, 
and  leaves  nothing  for  his  suceeasor,  without 
taldtig  double  oonunlssions  out  of  the  eotlee- 
tiona  of  that  year. 

Didcson  resigned  after  serving  hall  a  year. 
Can  he  have  all  that  Congress  provided  tor 
keeping  the  offloe  open  for  the  year  1836,  and 
shall  his  Bueceaaor  have  nothing!  We  must 
suppose  that  in  181B  Congrew  knew  that  land 
salN  oocurred  at  irregular  perioda;  that  money 
from  thia  source  was  collected  in  unequal  quan- 
tities, and  that  the  aecoiints  of  each  year  would 
be  settled  separately.  All  this  wm  notorious. 
It  was  well  known  that  the  footing  of  aeeount* 
on  the  Slat  of  December  would  enable  the  ac- 
oountant  to  adjuat  the  commissions  npon  prin- 
ciples of  equity  as  bstwem  different  <Aoan 
and  the  government.  Can  it  ba  inferred  that 
an  innovation  upon  the  fundamental  ^ineiples 
of  settling  accounts  waa  dedgnedf  Can  w* 
presume  that  by  implication,  a  door  waa  meant 
to  be  opened,  out  of  which  pnbUe  money  was 
to  &)w,  in  the  shape  of  land  office  emoluments, 
at  a  greater  rate  for  each  office  than  six  thou- 
aand dollara  per  annum!  The  laws  does  not, 
in  diredt  terms,  appropriate  more;  and  the 
'Conatitution  prohibits  the  payment  of  [*1K1 
what  an  act  has  not  appropriated.  The  money 
received  for  lands  is  public  money.  The  sole 
title  of  any  officer  to  any  part  of  it  must  be  de- 
rived from  the  act.  That  only  gives  him  title 
by  prescribing  to  the  aeeouutant  the  du^  of 
making  him  aa  allowance,  when  be  cloaca  his 
yearly  account.  If  Mr.  Diekaon'a  fraction  of 
a  year  will  draw  full  pay,  by  what  rule  ean 
any  other  man's  fractional  year  be  deprived  of 
full  payT  The  caaea  have  been  frequent,  in 
times  past,  and  may  be  expected  to  be  so  In 
future,  where  a  new  office  haa  realised  to  the 
amount  of  say  three  millions  in  a  year,  one  per 
cent,  of  which,  to  each  ofhcer,  makes  an  fgt*- 
gate  of  sixty  thouaand  dollars. 

Suppose  a  public  land  sale  at  aome  aucb  of- 
floe to  take  place  each  month  In  twelve,  and 
each  sale  to  amount  to  two  hundred  and  flf^ 
thousand  dollars,  and  a  new  act  of  oflleen  to 
be  given  for  each  month;  will  eaoh  month  BOt 
be  a  fractional  year!  and  will  not  each  fraetlon 
be  as  well  enUtled  to  the  maximum  of  two 
hundred  and  fifty  thousand  dollars  as  Hr.  Diek- 
son's  fraction!  When  any  one  year  la  thus 
multiplied  into  twelve  years,  the  cost  of  the 
olDce  per  annum  will  be  aixl^-one  instead  of 
six  thousand  dollars;  and  the  manifest  intui- 
tion of  the  Legialatui«  wilt  be  defeated.  It 
will  not  do  to  say  that  this  is  an  extreuK  ease, 
for  the  Bubatantial  facta  aa  suppoeed  have  often 
occurred  in  practice.  Let  the  rule  of  the  oourt 
below  be  forced  npon  the  department,  and  it  is 
powerless,  and  cannot  prevent  hereafter  the  re- 
sults supposed.  The  President  must  keep  land 
offices  supplied  with  officers.  Be  cannot  fores 
these  officers  to  continue  in  service  after  tbtej 
choose  to  resign.  He  cannot  retnae  to  sell 
lands  when  the  laws  direct  a  sale.  He  la  bound 
by  oath  to  see  all  laws  executed,  and  must  em- 
ploy the  meana  given  for  that  purpose.  Will 
it  be  wise  to  suppose  the  men  having  adverse 
pecuniary  interests  to  be  subaerved  bj  a  eon- 
traiT  course,  will  hold  thraiselves  long  to  the 
gui^ncF  of  a  rule  of  conscience  more  fair  than 
the  one  which  thia  court  w  to  ^Tann»a»iak  V>m- 
full    It  la  Ux  non  ^itoVi  ''iafc  vfii»a  '**^ 
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the  rule*  judicial  It  established. 

!■  there  any  difficulty  to  prevent  the  appliea- 
tioD  of  a  rule  which  will  accomplish  the  object 
of  Congreu,  in  requiring  annual  settlements? 
Doea  not  the  whole  of  "any  one  year,"  as 
Iftl']  'well  aa  the  whole  of  any  other  object, 
oompriM  alt  It*  portal  Does  not  the  law  con- 
tsmpUte  that  each  land  otBce  haa  one  receiver 
always,  and  never  but  onet  Can  it  be  doubted 
that  the  object  of  the  Act  of  IStS  was  to  limit 
the  whole  expenses  of  an  office  to  six  thousand 
dollars  per  yearT  If  them  is  no  difficulty  in 
dlacovennr  the  answers,  then  why  shall  not 
practice  pve  dScaey  to  the  law,  and  make  ft 
mean  wtut  itt  makers  meant!  The  general 
land  office  and  the  comptroller  hare  done  this. 
They  found  that  Dixon  bad  received  and  paid 
Into  the  treasury  in  1826,  money  sufficient  to 
•ntltle  bim  to  Ue  maximum  of  commissions, 
and  that  his  successor  bad  also  done  the  same 
thing,  and  they  allowed  each  his  due  propor- 
tion. They  gave  to  each  what  he  earned,  and 
broke  down  no  rule  in  so  doing,  and  opened  no 
door  through  which  the  nation  may  De  plun- 
dered or  the  treasury  pillaged.  In  what  was 
their  errorT    Did  they  a  wrong! 

It  has  been  aupposnl  that  the  eaM  of  an  offl- 
eer,  who  should  be  discontinued  after  three 
months'  service,  he  having  in  that  time  paid 
two  hundred  and  fifty  thousand  dollars  into  the 
treasury,  would  be  a  case  of  hardship,  and  it 
has  boNi  asked.  If  the  government  would  not 
be  a  gainer  under  the  rule  contended  for,  if  the 
successor,  in  the  last  three  quarters,  should 
make  no  sales,  and  of  conseq^uence  earn  no 
eommlesions;  or  whether,  to  avoid  the  supposed 
•tU,  the  goremmeat  would  inve  to  the  latter 
tbc  •amf^s  of  the  former.  To  all  this  I  have 
to  observe  that  in  examining  the  accounts  aa 
•ettled  by  the  department,  ever  since  1818,  I 
bave  never  found  any  case  of  hardship  of  the 
kind.  In  the  case  supposed,  it  would  be  easy 
to  avoid  all  injustice,  by  allowing  to  each  man 
what  bs  cam*d.  The  incumbent  of  the  first 
quarter  of  the  year  earned  full  commissions, 
therefore  give  it  to  him.  The  incumbent  for 
the  last  three  quarters  earned  none,  and  would, 
ol  course,  neither  claim  or  receive  any.  Each 
would  have  his  own,  and  the  United  States 
would  retain  nothing  which  the  law  designed 
to  bestow  vpoD  others.  Thus,  in  Dixon's  case. 
If,  for  the  half  of  the  year  1836,  be  would 
claim  the  compensation  of  the  full  year,  and 
reverse  the  settlement  of  the  department,  he 
should  prove  his  case  fully  by  showing  to  ths 
court  that  no  other  officer  earned  any  commis- 
sions during  the  same  period.  This  he  did  not 
do,  and  could  not  have  done.  Without  this 
168*J  proof,  the  'presumption  of  law  is  that 
Um  accounts  were  properly  and  equitably  ad- 
jnsted.    Buoh,  also,  is  the  fact. 

Hr.  Oilpin,  ths  Attorney-General,  (or  the 
United   SUtes. 

"ib*  very  full  examination  of  the  questions 
Bonneeted  with  this  case,  by  Mr.  Birchard,  the 
solicitor  of  the  treasury,  leaves  little  room  for 
further  remark.  It  may  not,  however,  be  use- 
less to  advert  to  tbe  long-settled  system  which 
has  prevailed,  with  manifest  advantage  of  the 
publle  interest,  and  with  no  injustice,  taking 
tba  whole  ayttem  together,  to  individuals;  and 
*Ik>  to  aoUee  tbe  uabntk«i  miM  of  l»wa  wUch 


seem  to  establish  Its  accordance  with  Ir^iiULtii-! 
Intention.  Tbe  points  at  issue,  do  not.  in  tl. ' 
present  instance,  involve  any  consiilcraMr  siii.i 
of  money,  but  their  settlement  is  extraniply  im- 
portant in  the  keeping  of  the  accounts  at  ihu 
treasury.  It  is  very  desirable  that  all  doubt  in 
regard  to  them  should  be  removed,  and  that  a 
system,  uniform  in  itaelf,  and  in  accordance 
with  the  judicial  interpretation  of  the  law, 
should  be  at  once,  and  generally,  introduced 
into  tbe  Treasury  Department,  it  that  now  ex- 
isting be  incorrect. 

The  compensation  of  all  officers  charged  with 
tbe  collection  of  the  revenue,  whether  derived 
from  the  customs  or  tbe  public  lands,  depends, 
not  on  a  fixed  salary,  but  on  their  reoeipU.  It 
is  graduated  either  by  a  commission  on  mon- 
eys collected,  or  by  the  amount  of  fees  received. 
It  depends,  therefore,  on  their  own  acoounts. 
These  accounts  must  be  examined  and  adjusted 
to  fix  their  compensation. 

Tbe  mode,  therefore,  of  keeping  and   rendar- 
ing  them,  should  be  such  as  to  exhibit,  with 
entire  uniformity  and  aeeordance  of  parts,  the 
two   things:    the  correct  discharge  of   duty  in 
collecting   the    public    money,    and    the    exacb^ 
amount    of    compensation    due    therefor.     For— 
each  of  these  objects  are  the  accounts  required.^ 
They  should  be  so  framed  as  to  exhibit  each.  ^ 
whenever  they  are  adjusted.    The  rule  adopteil 
to  effect  this,  and  practiced  from  the  beginning 
of  the  government,  has  been  to  adjust  the  ac. 
counts  of  these  officers  on  the  first  days  of  Jan. 
oary,  April,  July,  and  October.     If  their  term 
of  office  commenced  on  an  intervening  day,  tha 
first  account  was  required  to  be  adjusted  when 
the  first  of  these  days  arrived;  if  it  terminated 
between  them,  the  account  was  settled  for  the 
fraction  that  elapsed  between  tbe  last  of  those 
'days,  and  the  end  of  the  official  term.    [*lt4 
For    these    r^ular  periods,  tbe  accounts  nert 
rendered;    tbe   commissions,   fees,   and    emolu. 
ments,  during  these,  were  returned,  and  calcu- 
lated ;     the    oompensation    was    adjusted    and 
allowed   according  to   them.     In   carrying   out 
the  systetn  on  these  principles,  the  fiscal  year 
has    been    invariably   regarded   aa    coincident 
with  tbe  calendar  year,  commencing  on  the  first 
of  January,  and  ending  on  the  31st  of  Daeem- 
ber. 

In  the  case  now  before  the  court,  the  reeeivsr 
was  appointed  to  office  on  the  22d  November, 
1833,  and  held  it  until  the  2eth  July,  1836. 
During  his  first  year,  according  to  tbe  mode  of 
settling  his  accounts  at  the  treasury,  his  offi- 
cial term  was  for  the  fraction  intervening  be- 
tween the  22d  November  and  the  31st  December. 
It  then  extended  through  the  years  1834  asd 
183S.  It  embraced  the  two  quarters  of  1830, 
to  the  1st  July,  and  the  fractional  period  <rf 
tbe  third  quarter,  up  to  tbe  26tb  of  that  month. 
The  district  judge  of  Mississippi  has  declared 
this  adjustment  to  be  at  variance  with  the  law, 
and  has  decided  that  the  first  year  of  the  is- 
celver's  official  term  was  tor  twelve  months, 
aiding  on  tbe  22d  November,  1S34;  the  second 
ending  on  the  same  day  of  1835;  and  that  the 
interval  between  that  day  and  the  following 
£Oth  of  July,  is  to  be  regarded  as  the  fractisn 
of  his  third  official  year. 

It  is  obvious  that  the  annual   compensaUdB 

derived  from   commissions  on   moneys   or  fees 

TMBkviA  &^:u  >^  ^BU  may   ditler  oonsid- 
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tnUj,  u  It  la  MicuUted  t^  one  of  the»e 
mode*  or  the  other.  It  maj  difTer  in  favor,  or 
aninat  the  offlcer,  according  to  the  period  of 
the  jear  at  which  the  nioiieys  or  fees  are  re- 
edvM.  Ifelther  the  one  mode  nor  the  other, 
lK)w«T«r,  will  operate  uniformly  (or,  or  aftainat 
tha  offloer;  that  depends  on  the  amount  and 
period  of  the  receipts,  talcea  In  connection  with 
the  time  his  official  term  began.  The  propriety, 
therafora,   of   the   r^utation   of   the   TresBury 


by  its  effect  to  increase  or  diminish  the  amount 
of  an  officer's  compensation.  Whatever  mode 
this  court  ahall  direct  henceforth  to  be  pursued, 
it  will  not,  by  so  doing,  augment  or  diminish 
the  average  compensation.  It  may  lessen  or 
increase  it  in  a  particular  case,  accordingly  as 
greater  or  less  sums  of  money  happen  to  be 
16B*]  'received  at  a  particular  period,  but 
tbe  general  result  of  either  plan  will  not  be  to 
ffive,  on  the  average,  either  ^eater  or  less  com- 
pensation. 

la  it  a  matter  of  equal  indifTerence,  aa  re- 
gards tbe  fiscal  operations  of  the  treasury! 
"Will  the  public  accounts  be  kept  with  the 
•une  uniformity,  Bimplicity,  and  accordance 
with  the  views  of  tbe  Li^islature,  if  tbe  annual 
Iwm —  the  "year"  of  the  ofRcer — is  made  to 
eommence  and  end  with  the  day  of  his  appoint- 
ment, in  each  successive  year  I" 

Such  a  I'egulation  will  be  attended  with 
manifest  public  inconvenience,  and  It  ia  con- 
trary to  the  whole  scope  of  legislative  enact- 
ments. 

I.  The  Invariable  practice  of  the  ^vemment 
has  been  to  make  the  compensation  of  Its 
oflleen  annual;  to  allow  them  a  certain  sum 
"for  the  year."  Not  Iras  invariable  has  been 
Its  practice  to  require  that  their  accounts  of  the 
moneys  they  collect  shall  be  rendered  "quar- 
tarly;"  that  is,  for  every  three  months.  When 
the  amount  of  annual  compensation  ia  made  to 
depend  on  the  amount  of  money  ooilected,  it 
must  be  aseertsined  from  these  accounts.  Hence 
It  follows,  as  a  necessary  consequence,  that 
the  accounts  must  be  for  periods  correspond- 
ing with  the  periods  of  compensation.  If  the 
period  of  compensation  be  irregular,  and  gov- 
erned fay  each  particular  ease,  the  accounts 
must  he  equally  irregular;  th^  must  be  made 
up  for  the  period  of  compensation,  since  the 
compensation  depends  upon  them.  It  will 
thus  be  seen  that  if  the  year  is  to  be  such  as  is 
designated  by  the  district  judge,  there  must  be 
•  aStlMuent  of  the  accounts  when  It  eTpires; 
•nd  this  at  the  end  of  each  year  throughout  tbe 
term  of  the  offlcer.  If  the  quarterly  accounts 
«re  to  agree  with  this  year,  then  are  thpy 
equally  regular;  but  If  not,  then  must  there  be 
%  division  in  the  account  of  that  quarter,  in 
every  year  when  the  annual  term  expires;  or 
there  must  be  kept  two  sets  of  accounts,  em- 
bracing exactly  the  same  items  of  moneys 
collected,  but  closing  at  different  days,  by  one 
of  which,  the  commissions  are  to  be  ascertained, 
and,  by  the  other,  the  general  fiscal  duties. 
C^ould  anything  lead  to  greater  confusion  and 
Irr^^larity  than  such  a  system  as  thisT  Yet 
it  cannot  be  obviated,  if  the  fiscal  year  is  t 
made  to  Tar;  with  the  appointment  of  the 
nfllcer. 

IS**]  'It  cannot  be  said  that  the  aooonnts 
(O  £,  nf. 


may  be  kept,  according  to  the  usual  ayateBr 
throughout  the  term  of  olllce,  and  then  aA- 
justed  for  the  fraction  of  the  closing  qubrter. 
This  pisn  will  not  accord  with  the  Taw.  Th« 
law  says  the  oHicer  is  to  receive  a  commission 
for  collections  "during  the  year;"  that  year  is 
either  tbe  one  beginning  with  tbe  date  of  his 
appointment,  or  it  is  the  fiscal  year  heretofore 
adopted  at  the  treasury.  They  cannot  be 
blended  during  the  tenn.  Take  the  case  of  tb* 
defendant.  He  is  entitled  to  all  the  contmia- 
sions  he  receives  in  each  year,  provided  thev  60 
not  exceed  two  thousand  five  bundred  dollars. 
Suppose  that  the  commissions  up  to  the  e2d 
November,  IBM,  amount  to  that  sum;  will  be 
not  require  that  the  account  should  be  then  ad- 
justed and  closed  t  Must  it  not  ba  ao ;  or,  if  Bot, 
does  it  not  become  necessary  to  dissect  inform- 
ally one  of  the  quarterly  accouj)ts  of  every 
yearl  At  the  end  of  his  term  he  will  demand 
that  the  amount  of  hie  oommfssions  shall  W 
made  apparent  in  each  year  of  bis  term;  and 
this  can  only  be  done  by  a  revision  of  the  whole 
aerie*  of  accounts,  and  a  re-adjustment  of  what 
has  been  once  settled;  a  revision  and  re-adjust- 
ment not  only  fraught  with  inconvenience,  but 
directly  contrary  to  that  provision  of  law 
which  requires  tbe  settlement  of  accounts  quar- 
terly, and  their  deposit  with  the  register,  to  aa 
to    oonstitute   an    unalterable   and   permanent 

But  the  inconvenience  does  not  end  here.  It 
is  well  known  that  the  compensation  of  dif- 
ferent officers  may  depend  on  commissions  upon 
the  same  sums  of  money  ooilected.  Thus,  the 
register  and  the  receiver  are  entitled  to  eom- 
missions  on  the  same  sums  of  money  collected 
at  the  land  offices;  the  eollectora,  naval  officers 
and  surveyors  are  entitled  to  fee*  on  the  same 
entries  at  the  custom-housea.  The  aeeoimta, 
therefore,  of  the  moneys  »o  reoeived  should 
correspond ;  they  are  thus  a  check  upon  eaeb 
other,  and  they  obviate  a  multiplicity  of  ac- 
counts. Yet  how  can  this  be  accGmpiished,  if 
the  annual  terms  of  each  of  the«a  oflicen  are 
made  to  differ  entirely  from  those  of  the  others, 
by  commencing  with  the  day  of  their  appoint- 
To  such  inconvenienees  shall  we  be  led  if  we 
change  the  settled  ayitem  adopted  st  the  treas- 
ury immediately  after  the  or^nization  of  the 
govemment,  and  followed,  without  deviation, 
for  fifty  years.  It  is  true  that  an  argument  ab 
tnconvenienti  Is  'not  to  be  pressed  [•!&? 
against  the  elearly  ascertained  rirbts  of  iodi- 
viduali,  nor  ia  a  construction  mads  by  the  ex- 
ecutive officers  to  be  presented  as  a  controlling 
authority  or  precedent  to  a  judicial  tribunal. 
But  in  this  case  it  ts  to  be  remsmbered  that  tbe 
end  to  be  attained  is  not  tbe  Interest  of  an  in- 
dividual, but  the  best  mode  of  affecting  a  great 
public  object;  that  besides,  in  point  of  fact,  the 
interest  of  the  individuals  Is  not,  as  a  general 
rule,  affected  injuriously  by  one  system  more 
than  the  other;  and  that  the  whole  subject  Is 
one  to  which  the  test  of  public  convenience  or 
the  reverse  may  be  applied  with  peeuliar  pro- 
priety. The  construction  adopted  by  the  Treas- 
ury Department  may  not  have  in  itself  any 
eontmlling  weight,  but  it  is  to  be  recollected 
that  its  adoption,  at  an  early  period,  fixed  a  rule 
for  the  settlement  of  accounts  and  eomnaaar 


Surana  Ooun  of  tbk  Uhrid  Stath. 
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miutructfan. 

S.  If  Uu  aeriei  of  uta  of  Oongreu  ii  uc- 
•jnlDCd,  it  will  not  be  leu  mpparent  that,  from 
tbe  bcgitming  of  the  Bovemnieat,  they  have 
eontempUted  annual  aalariM  aa  the  eompenaa- 
tioQ  of  these  ofllcerB,  and  onarterl;  aettlementa 
of  their  aiMOUDts;  and  this,  not  for  arbitrarj 
and  uncertain  perioda,  but  lor  dlatiaet  and  oa- 
certalncd  flacal  terms.  This  is  the  case  aa  well 
with  olBeera  of  the  eiutomi  as  with  those  con- 
nected wltti  the  public  lands.  The  regular  daTi 
of  quarterly  settlement,  as  adopted  at  the 
treaanrr,  are  also  recognlted  by  tneae  acts.  1 
Story's  laws,  17,  it),  128,  150,  167,  228,  BB2, 
GOS,  782,  7B6;  2  Story's  lAwa,  866,  932,  933. 
flSO,  1300;  S  StorVs  X*w*,  1838,  1710,  1760, 
1702,  1853,  18S7,  187S,  1016.  It  seems  (mpoeei- 
bit  to  eonstrue  theee  various  provisions 


_  mpen  Ration 

is  "for  the  year;"  for  the  duties  performed 
"during  the  year;"  tor  the  duties  embraced  in 
the  accounts  aa  rendered  and  settled  "for  the 
year."  Fixed  annual  compensation  is  that 
which  is  almost  univerMlly  eatablished  for  all 
ofBcea.  The  ezceptiona  are  comparatively  tew, 
and  thoae  few  Congress  are  constantly  remov- 
ing, as  they  grow  up  from  some  incidental  cir- 
cumstance. The  fund  from  which  thla  oompen- 
aation  is  M^d  does  not  affect  it*  character  or 
amount.  Whether  it  ia  paid  by  a  commission 
168*]  out  of  the  accruing  'revenue,  before  it 
soe*  Into  the  traasury,  or  whether  it  is  drawn 
from  tbe  treasury  afterwards,  ia  immaterial,  if 
the  aum  fixed  be  w  much  "for  the  year."  If  the 
sun  and  IJie  term  are  both  fixed,  the  compenaa- 
tion  ia  in  reality  a  aalary,  and  the  oayment  of 
it  la  to  be  allowed  and  accounted  for,  exactly 
as  if  it  were  a  aalary,  payable  by  annual  appro- 
priation out  of  the  treasury.  The  mere  (act 
that  1^  oompenaation  is  for  the  collection  of 
money,  cannot  warrant  an  increase  in  propor- 
tion to  the  amount  collected.  From  the  Treaa- 
nier  of  the  United  States  down  to  the  collector 
of  the  smalleat  Port,  there  are  numerous  of- 
ficers charged  witn  the  management  of  the  pub- 
lic moneys,  yet  such  a  general  rule  has  never 
been  adopted. 

It  would  aeem,  then,  that  whether  we  take 
the  ^yaton  established  by  public  convenience, 
and  b7  tht  eonatruction  early  given  to  the  reg- 
ulations made  for  the  settlement  of  accounts 
and  Ue  payment  of  compensation  depending  on 
those  aceonnta;  or  whetner  we  follow  the  gen- 
eral scope  of  the  long  aeriea  of  l^alative  en- 
actments, we  are  equally  authoric^  to  adhere 
to  the  existing  practice,  in  preference  to  that 
whidi  the  decision  of  the  district  judge  of  Mis- 
•isaippi  will  Introduce  In  lien  of  it. 

Ur.  Justioe  Story  delivered  the  opinion  of 
the  eonrt: 

This  ia  a  case  of  a  writ  of  error  to  the  Cir- 
onit  Court  for  the  Southern  Diatrict  of  Mlaais- 

The  defendant  in  error,  Samuel  W.  Dickson, 

w>a  duly  appointed  a  receiver  of  public  moneys 

lor  the  Choctaw  district,  in  Mississippi,  and  ea- 

Ured  upon  the  dutjei  of  his  office  on  the  22d  of  i  ^ 

tfovaaber,    IB33. .  Ha  continued  ia  toU  Uw\ 
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ofliee  nntil  the  20th  of  Joly,  1836,  when  he  rr 
signed  it.  In  May,  I83Q,  a  suit  was  in-ttiliit:- ' 
upon  hia  olTieial  bond,  against  him  and  hts  »iin 
tiea,  to  recover  certain  sums  of  public  moii:y 
received  by  him,  and  not  paid  over.  At  thf 
trial  of  the  cause,  Dickson  insisted  upon  ee^ 
tain  oredita  to  be  allowed  to  him,  and  proveil 
the  receipt  by  him,  while  receiver.  Into  hia  of- 
fice, aa  receiver  of  public  money,  amounting  tn 
more  than  two  hundred  and  fifty  thousand  dol- 
lars, in  each  year,  during  the  two  years  ol  his 
continuance  in  ofRce;  and  also  of  more  than 
two  hundred  and  fifty  thousand  dollars  for  the 
fraction  of  a  year,  commencing  on  the  22d  of 
November,  1B3S,  and  ending  on  the  20tb  of 
July,  1836,  when  he  reeignt^  'his  of-  r*l6t 
dee;  and  he  also  proved  the  depositing  of  aufS- 
eient  amounts  In  Natchei  to  entitle  him  to 
credit  for  the  dlaputed  items  of  hia  account. 
Upon  this  evidence  the  court  below  charged  the 
jury  that  Dickaon  was  entitled  to  cri^it  tor 
three  thousand  dollara,  aa  compensation,  in- 
cluding his  salary  of  five  hundred  dollara,  for 
the  year  oommenolng  on  the  22d  of  November. 
1833,  and  ending  on  the  Z2d  of  Xavember,l834 : 
and  to  the  like  compensation  for  the  year  com- 
mencing on  the  2Sd  of  November.  1S34,  and 
ending  on  the  22d  of  November.  1836;  and  that 
for  the  fraction  of  a  year  between  the  22d  of 
November.  1835,  and  the  2eth  of  July,  1830,  be 
was  entitled  to  two  thousand  five  hundred  dol- 
lars for  commission.  To  this  opinion  and  chai^ 
of  the  court  a  bill  of  exceptions  was  taken  by 
the  United  States,  and  a  verdict  having  been 
found  accordinitly  by  tbe  jury,  and  judgment 
rendered  thereon,  the  present  writ  of  error  bas 
been  brought  to  reviae  that  judgment. 

Upon  the  argument  in  this  court,  two  pointa 
have  been  made  on  behalf  of  the  United  Statea: 
Firat.  That  the  charge  of  the  court  below  was 
erroneous,  In  allowing  the  receiver  to  calculate 
his  yearly  commiaaion  on  the  amount  of  public 
moneya  received  by  bim  during  a  year  oom- 
mencing  from  the  date  of  hia  appointment,  in- 
stead of  calculating  it  by  the  fiscal  year,  which 
commences  with  ue  calendar  year,  or  on  the 
first  day  of  January  of  every  year.  Second. 
That  the  charge  of  the  court  below  was  erro- 
neous. In  allowing  the  receiver  to  charge  the 
whole  yearly  maximum  of  commiaslona  for 
the  fractional  portion  of  the  year  in  which  he 


The  validly  of  theee  objections  to  the  charge 
of  the  Circuit  Court  must  essentially  depend 
upon  the  true  intarpretation  of  the  Act  of  the 
20th  of  April,  1818,  ch.  118.  Originally,  the  le- 
ceivera  of  public  moneya  in  the  land  olllcea  were 
paid  a  commiasiou  of  one  per  cent,  cm  the 
moneya  received  by  them,  aa  a  compenaatlon  for 
clerk  hire,  receiving,  and  keeping,  and  trans- 
mitting tbe  public  moneys  to  the  Treaaufy  of 
the  United  Statea.  Thia  was  originally  pro- 
vided by  the  Act  of  the  lOth  of  May,  IBOO,  eL 
86,  see.  6.  By  the  Act  of  the  2eth  of  Haieb, 
IBOt,  ch.  35,  see.  14,  the  compenaatlon  was  in- 
creased by  an  addition  of  one  half  per  cent  to 
the  former  eommisaion,  and  alao  of  an  annual 
aalary  of  five  hundred  dollarH,  with  the  euxp- 
tion  of  the  land  *offioe  of  Marietta,  [*1M 
where  the  annual  aaiary  was  two  hundred  dol- 
lara only.  Then  came  the  Act  of  the  20th  of 
April,  1818,  ch.  lis.  which  provided  "that  ia- 
'  ol  ttA  «m^isDMt,uiiv  DOW  ftllnwed  by  lae 
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to  the  receiven  of  t)ie  public  mnnpyi  for  the 
landa  of  the  United  SUt«a,  they  sliall  receive 
u)  anntuil  salary  o(  five  hundred  dollara  e&ch, 
ftnd  A  oommiiBioB  of  one  per  cent,  on  the 
monejs  received,  «a  a  campensation  for  cleric 
hire,  receiving,  sate  keeping,  and  transmitting 
such  moneys  to  the  TreMury  of  the  United 
States;  provided  alirsje,  that  the  wliole 
amount  nhich  any  rMeiver  of  public  moneys 
■hall  receive,  uoder  the  provisions  of  this  act, 
■ball  not  exceed,  for  any  one  jear,  the  sum  of 
three  thousand  dntlari." 

The  main  contnversj  In  the  present  case 
tumi  upon  the  meaning  of  the  phrase  "any 
one  year"  In  the  forpgoine  section.  Does  it 
mean  "any  one  year''  calculated  from  the  date 
of  the  eommisBion  of  the  receiverT  or  does 
mean  "any  one  year"  commencing  with  the 
calendar  year,  thnt  is,  with  the  1st  of  January 
of  taxh  year;  which  ia  commonly  called,  in  mat- 
ters connected  with  the  Treasury  Department, 
the  flscal  year! 

The  argument  addressed  to  us  on  behalf  of 
the  grivemment  is  that  it  means  the  latter.  It 
fa  said  that  all  accounting  officers  (witli  some 
unimportant  eiceptions)  are  required  by  law, 
and  the  regulations  of  the  Treasury  Depart- 
ment, to  render  quarterly  accounts  of  the 
moneys  received  by  them,  and  of  the  disburse- 
ments made  by  then,  at  the  end  of  each  quar- 
ter of  the  calendar  year  (gee  Act  of  10th  of 
May,  1800,  ch.  6S)  ;  and  that  all  the  accounts 
kept  at  the  Treasury  Denartment  are  governed 
by  this  mode  of  proceeding;  and  that  if  any 
other  mode  of  keeping  the  accounts  were 
adopted,  it  would  inlmduce  endless  embarrass- 
ment and  confusion  into  the  department,  and 
take  away  the  only  adequate  meani  of  ascer- 
tAtning  from  time  to  tim«.  the  exact  financial 
atate  thereof,  as  to  debts,  and  credits,  and  dis- 
bursements, which  is  so  essential  to  the  public 
security,  and  regular  operations  of  the  govern- 
ment. And  hence,  in  order  to  give  full  effect 
to  this  system,  it  is  contended  that  it  is  neces- 
sary, in  all  laws  of  this  character,'  to  construe 
the  year  to  mean  the  flscal  year. 

Admitting  the  argiunent  in  its  full  force 
(and  we  are  not  disposed  to  controvert  the  pro- 

Rriety  of  the  present  mode  of  keeping  the  pub- 
c  acconnts,  aa  being  founded  as  well  in  law  as 
1€1*)  in  public  *  convenience  I ,  still  It  does 
not  appear  to  us  to  Justify  the  conclusion  at- 
tempted to  be  drawn  from  it.  In  short,  we  do 
not  perceive  what  connection  the  mode  of  keep- 
ing the  accounts  in  the  Treasury  Department 
boa  with  the  compensation  allowed  by  taw  to 
any  public  ofllcer.  That  compensation  is  to  be 
ascertained  from  the  terms  of  the  law  allowing 
it;  and  whenever  the  amount  is  once  ascer- 
tained, according  to  those  terms,  it  is  to  be 
allowed  and  credited  to  the  ofticer,  whatever 
may  be  tbe  form  in  which  the  public  accounts 
are  kept,  or  the  particular  tiines  at  which  they 
ar«  required  to  be  rendered  and  settled.  Nor 
•re  we  able  to  understand  why  the  accounts  of 
any  public  olUcer  may  not  be  made  up  regularly 
at  the  end  of  every  fiscal  quarter,  allowing  such 
eompensation  as  he  has  then  earned  and  is  en- 
titled to  by  law,  where  his  precedent  term  of 
•enriea  has  been  less  than  a  full  quarter,  in  coa- 
aeqnence  of  an  intermediate  appointment  to 
omc«.      The   allowance    for   the   fraction   of   a 

5uarter  may  just  as  readilj  b«  mad*  at  tha 


of  his  term  of  aervioe.  by  reason 
of  such  an  intermediate  appolntanent,  as  it  may 
be  where  his  office  terminates  in  the  midst  of  a 
quarter;  in  which  ease  (as  is  admitted),  from 

necessity,  the  fraction  is  brought  into  his  clos- 
ing official  account. 

It  has  been  also  argued  that  the  uniform  con- 
struction given  to  the  Act  of  1818,  ever  since 
its  passage  by  the  Treasury  Department,  has 
been  that  the  act  has  reference  to  the  fiscal 
year.  The  construction  so  given  by  the  Treas- 
ury Department  to  any  law  affecting  its  ar- 
rangements and  concerns,  is  oertainty  entitled 
to  great  respect.  Still,  however,  if  it  is  not  in 
conformity  to  the  true  intendment  and  provi- 
sions of  the  law,  it  cannot  be  permitted  to  con- 
elude  tbe  judgment  of  a  court  of  juatice.  The 
construction  given  to  the  laws  by  any  depart- 
ment of  the  executive  government,  is  necessa- 
rily ex- parte,  without  the  benefit  of  an  opposing 
argument,  in  a  suit  where  the  very  matter  is  in 
controversy;  and  when  the  construction  is  ones 
given,  there  is  no  opportunity  to  question  or 
revise  it  by  those  who  are  most  interested  in 
it  as  officers,  deriving  their  salary  and  emolu- 
ments therefrom,  for  they  cannot  bring  the  eass 
to  the  test  of  a  judicial  decision.  It  is  only 
when  they  are  sued  by  the  government  for  soma 
Bupposed  default  or  balance,  that  they  can  as- 
sert th^ir  rights.  Their  acquiescence,  therefore, 
is  almost  from  a  moral  necessity,  when  there 
*ia  no  choice  but  obedience,  as  a  matter  [*169 
of  policy  or  duty.  But  it  Is  not  to  be  forgotten 
that  ours  is  a  government  of  laws  and  not  of 
men,  ^nd  that  tbe  judicial  department  has  im- 
posed upon  it  by  the  Constitution  the  solemn 
duty  to  interpret  the  laws,  in  the  last  resort; 
and  however  disagreeable  that  duty  m»  be,  in 
cases  where  its  own  judgment  shall  diSer  from 
that  of  other  high  lunctioDaries,  it  is  not  at 
liberty  to  surrender,  or  to  waive  it. 

The  present  question,  then,  must  be  decided 
upon  the  same  principles  by  which  we  asoertaln 
the  interpretation  of  all  other  laws;  by  the  in- 
tention of  the  Legislature,  as  it  Is  to  be  deduced 
from  the  language  and  tiie  apparent  object  of 
' '  e  enactmenL 

The  object  of  the  Act  of  1816  manifestly  la 
to  provide  a  suitable  compensation  for  tbe  re- 
ceivers and  rasters  of  public  moneys  tor  the 
public  lands.  The  compensation  is  for  services 
to  he  rendered  by  them,  officially,  during  their 
continuance  in  office;  and  up  to  a  certain 
point,  at  least.  It  is  in  exact  proportion  to  the 
extent  and  duration  of  those  services,  and  tbe 
responsibility  incurred  thereby.  The  compensa- 
tion is  measured  by  years.  It  is  to  be  by  an 
annual  salary,  and  by  a  commiasion  not  eiceed- 
'ng  an  annual  amount.  The  words  are,  that 
'they  shall  receive  an  annual  salary  of  Ave 
lundred  dollars  each."  The  natural  interpreta- 
tion of  these  words  certainly  is  that  the  salai]y 


at  the  time  when  the  serv 
I,  and  that  they  are  to  be  contempo- 
ith  each  other.     We  believe  this  to 
be   the   uniform   interpretation  of  all   laws  of 
sort,  and  that  when  any  person  takes  office 
,n   intermediate  time  between   one  quarter 
another,  the  practice  is  to  pay  him  a  pro- 
portion  of   tbe   quarter's   salary,   accordingly; 
and  if  he  leaves  office  before  the  end  of  bis  of- 
ficial year,  to  pay  him  for  the  like  pronortion 
of  the  laat  qtUkitoi.    1ai&«ic&,  \^.  ^»»  «AnL\'Cu& 
4S  *" 
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■t  tb«  aTgument  that  this  is  the  rule  adopted 
»t  the  Treaiury  Department  it«elf,  Id  relation 
to  the  salariCB  of  oucera,  viz.,  that  it  U  begun 
and  ended  with  the  official  year,  and  not  wf" 
the  fiscal  year.  Nor  waa  it  suggested  that, 
this  particular,  any  dliBculty  arose  as  to  the 
mode  of  keeping  and  aettllng  the  official  ac- 
Muntt  at  the  treasurr,  at  the  end  of  e*eb 
quarter,  or  of  the  flscu  year. 

If,  then,  the  natural  Interpretation  of  the 
IBS*]  words  of  the  act,  as  *to  the  salary,  has 
reference  to  tlie  official  year,  and  not  to  the 
fiscal  year,  what  ground  Is  there  to  presume 
that  Congress,  in  the  subsequent  words  regu- 
lating the  commisBion,  did  not  Dse  the  word 
'^t*T"  In  the  like  sense  I  There  is  nothing 
the  language  or  in  the  nature  of  the  compensa- 
tion, which  leads  us  to  the  concliuion  that  Con- 
gress had  In  view  the  fiscal  year,  or  the  mode 
of  keeping  the  accounts  in  the  Treasury  De- 
partment, as  guides  to  fix  the  interpretation  of 
the  word  '^ear."  For  aught  that  appears,  it 
was  used  ui  Its  ordinary  sense.  Ilie  words 
are,  "and  a  commission  of  one  per  cent  on 
the  moneys  received,  as  a  oompensation  for 
clerk  hire,  receiving,  safe  keeping,  and  trans- 
mitting such  moneye  of  the  United  States;  pro- 
Tided  always,  that  the  whole  unount  which 
any  receiver  of  public  moneys  shall 
under  the  prorislans  of  this  act,  shall  not 


sand  dollars.' 
moneys  received  by  any  one  officer,  not  by  one 
or  more  officers,  during  any  one  year  of  his 
•errlces;  not  during  any  one  calendar  year,  for 
the  services  of  one  or  more  officers  in  that  year. 
It  is  hia  e<MnpeBsation  for  clerk  hire,  p*id  by 
him,  and  for  his  responsibilities  In  receiving, 
keeping,  and  tranamitting  the  public  moneys; 
and  not  for  bis  aarviees  and  responsibility  in 
connection  with  other  officers.  The  oommie- 
alon  is  a  compensation  attached  to  the  particu- 
lar  officer  for  his  yearly  service,  and  not  to  the 
office  Itself  tor  a  fiscal  year.  If  the  Intention  of 
the  Legislature  had  been  what  the  argument 
tor  the  United  States  supposes,  the  language  of 
the  proviso  would  have  been  different;  it  would 
have  been,  provided  that  the  United  States 
shall  not,  in  any  oni  calendar  ye«r,  pay  more 
than  one  per  centum  upon  all  the  moneys  re- 
eeived  danng  that  year;  and  that  the  eonunis- 
•ion  for  any  one  year  to  whomsoever  paid,  shall 
not,  in  the  whole,  exceed  the  sum  of  twenty- 
Ave  hundred  dollars.    It  need  not  be  said,  bow 


proviso;  and  yet  the  argument  Is  that  the  court 
■honld  give  than  precisely  the  same  interpreta- 
tion. We  cannot  but  think  that  this  is  to  call 
upon  the  eonrt,  not  to  expound  the  act  as  it  is, 
bnt  to  frame  ita  provisions  anew,  upon  a  con- 

eoture  of  what  might  have  been  the  original 
t«Dtion  and  object  of  Congress. 
It  Is  farther  urged  that  unlesa  we  interpret 
164*]  tb«  words  to  refer  "to  the  fiscal  year, 
peat  hMODTintenaea  may  arise;  and  the  gov- 
•mmat  nay,  by  there  being  several  receivers 
fa  offies  during  one  and  the  same  fiscal  year, 
«a«h  of  whom  BUT  bave  received  more  public 
moneys  than  would  oatitle  him  to  the  maxi- 
mum of  aommlaaioiu,  bo  compellable  to  pay 
Biore  than  twenty-fire  hundred  dollars  in  one 
n«r;  aaj,  may  Mtually  pay  twiaa  or  thrioe 
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that  amount.  Buppoae  It  mIgU  be  ao.  It  woiil-l 
be  a  case  of  very  rare  occurrence;  and  to  pit 
an  extnme  ease  is  not  a  good  test  of  the  fait 
and  just  interpretation  of  any  statute.  In  such 
a  case,  each  successive  receiver  would  onlv  re- 
ceive 


had  eetablished  to  be  a  reasonable  eompens 
for  his  expenditures  and  responsibilities  in  re- 
ceiving, safe  keeping,  and  trananitting  the  pub- 
lic moneys.  There  is  nothing  in  the  reason  of 
the  case  why  each  successive  officer,  who  haa 
incurred  the  full  reeponsibility,  by  the  reeeift 
of  two  hundred  and  fifty  thousand  dollar*, 
should  oat  receive  the  whole  commission  up  ta 
that  extent.  The  argument  ab  inconvenienU, 
therefore,  under  such  circumstances,  does  not 
address  itself  to  Uiis  court  with  the  force  which 
it  has  bean  supposed  to  possess.  It  amouata 
merely  to  this,  that  ths  Mt  is  defective  in  aoow 
of  ita  details,  and  doea  not  reach  all  the  eaaea 
which  ought  to  be  provided  for. 

But  there  would  be  Inoonveniencea,  not  to 
say  apparent  hardships,  upon  the  reoeivaia.  In 
adopting  the  construction  contended  for  on  be- 
half of  the  government.  Thus,  suppose  a  re- 
ceiver should  die,  or  be  removed  from  offiec 
without  any  default  on  his  own  part,  dnrlac 
tue  fiscal  ye«r,  and  after  he  bad  received  uid 
become  responsible  for  public  monevs  exceed- 
ing two  hundred  and  fifty  thousand  dollars;  in 
such  a  case,  the  extent  of  the  act  would  sMsn 
fairly  to  entitle  him  to  the  full  cmumissiMi  of 
two  thousand  five  hunderd  dollars;  and  yet, 
according  to  the  argument,  he  would  be  com- 
pelled to  submit  to  an  apportionment,  which 
~  ight  reduce  it  to  a  quarter   part  thereof. 

There  is  another  consideration  not  unimpor- 
tant in  the  construction  of  the  act;  it  is,  uiftt 
the  limitation  of  the  eompeosation  which  any 
receiver  is  to  receive  for  any  one  year,  is  aot, 
including  hit  salary,  to  exceed  the  sum  of  three 
thousand  dollars.  So  that  here  we  have  both 
,lary  and  commissions  united  together  In  the 
ascertainment  of  the  amount;  and,  of  oourae, 
the  year,  'with  reference  to  CAch,  must  [*1SB 
have  the  same  period  of  commencement  and 
termination.  If,  therefore,  the  salary  is  to  be 
ascertained  by  the  official  year,  as  hM  been  al- 
ready suggested,  it  would  seem  to  be  an  irr«- 
flistible  conclusion  that  tba  ssme  period  mnst  be 
isigned  for  the  commissions. 
Passing  from  these  oonsiderations  to  another, 
hich  neceasarilf  brings  under  review  the  see- 
id  point  of  objection  to  the  charge  of  tlie 
court  below,  we  are  led  to  the  general  rule  of 
law  which  has  always  prevailed,  and  becoae 
consecrated  almost  as  a  maxim  in  the  inter pi«- 
tation  of  statutee,  that  where  the  enacting 
clause  is  general  in  ita  language  and  objeeta, 
and  a  proviso  is  afterwards  introduced,  tl^ 
proviso  is  construed  strictly,  and  takes  no  caac 
out  of  the  enacting  clause  which  doea  not  fall 
fairly  within  its  terms.  In  short,  a  proviso 
carves  special  exceptions  only  out  of  the  enact- 
ing clause  i  and  those  who  set  up  any  such 
exception,  must  establish  it  as  being  wlthia 
the  words  as  well  as  within  the  reason  there- 
of. Applying  this  rule  to  the  circumstances  ef 
the  present  case,  how  does  it  standi  The  en- 
acting clause  gives  to  each  receiver  a  commis- 
sion of  one  per  cent,  upon  all  the  public  non* 
•n  neeived  by  '>'ai.  This  was  precisely  in 
PM«n  15. 
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ctnformitr  to  tli«  Miteoedent  law*.  The  pro- 
viao  limit*  th^t  percentage  to  an  amount  not 
•zeeeding  tvo' thousand  five  hundred  dollars  (or 
Hij  one  year.  Until,  then,  tbe  percentage  of 
the  particular  receiver  bas  readied  that 
•mount.  Id  whatever  period  ol  tbe  year  it  may 
urive,  the  proviio,  according  to  it«  verr  terms, 
haa  no  operation;  and  when  that  maximum  ja 
reached,  tlic  percentage  ceasCB,  u)iether  any 
more  public  niun-^s  are  received  by  that  olGoer 
or  not.  The  case,  then,  o(  the  present  rece' 
fallB  directly  within  the  enactiotj  clause. 
seek*  only  th?  maximum  commiasiona  upon 
money*  actually  received  by  him  during  his 
Unuance  in  office  i  and  the  provito  either  does 
not  touch  bis  oaae,  or  it  only  operate!  to  cut  oft 
all  aubaequeot  commiBCioni  from  him,  tor  other 
money*  recei>i«>'  during  hia  continuance  in  of- 
fice. The  proviso  contains  no  limitations  of  hi* 
perMntase,  by  connecting  it  with,  or  making 
It  depeudent  upon  the  commissions,  or  the  re- 
ceipt of  public  moneys  by  his  successor  In 
offlee.  The  proviso  i*  that  he  shall  receive  no 
more  (or  anjr  one  year;  not  that  any  otber  re- 
ceiver may  not  receive  a  like  eompensatioii  ac- 
eming  from  Lis  aubsequent  appointment  and 
Its*]  'receipts  in  otiiee,  (or  the  portion  of 
any  year  which  i*  then  unexpired. 

Upon  the  whole,  we  are  of  opinion  that  there 
ia  BO  error  in  the  cliarge  and  opinion  of  the 
court  below;  and,  therefore,  the  judgment  i* 
affirmed. 

This  cause  came  on  to  b«  heard  oa  the  tran- 
script of  the  record  (rem  the  Circuit  C^urt  of 
tbe  United  SUtes  (or  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereu(,  it  ia  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
aaid  Circuit  Court  in  this  cau*e  be,  and  the 
■aiu  la  hereby  aMimed. 


Executonr  process  on  mortgage  in  Louisiana — 
order  for  auch  process  not  final  judgment-^ 
Draetiee. 


of  (be  debt  due  on  their  mortcsge.  taa  that,  bj 
laws  ot  Loulilana,  tbe  mortnge  lEnport*  a  »□! 
jion   of  Judgment,  and  entllles   tbeoi   to  eiecutorir 
orocew,    whlf"-    "-— '    '--       """' — " 


wo  of  the  deteadi 
State,  proHcnled  a  writ  ol  error  ao  ibis  order  lo 
I  bo  Supreme  Coart  of  (he  [lolred  States.  Held. 
Hint  tbe  order  [or  piecutorv  procen  was  not  a 
III  al  Jadfment  ot  Ihe  Clrcoft  Court,  on  wblcb  ■ 
.rll  ol  error  cculd  luue. 

|i>  tbe  111b  sertlan  of  the  Jcdlclsr;  Act  of 
>Tf)!i.  DO  eldl  Bolt  sbsl]  be  broactat  before  >ae 
.nuns  ot  tbe  Uoltcd  8Ute*  ssslnst  an  Intaaliltsnl 

"    "-r   United   Stales,  bj  any  orlelnsl   '~ 

an  Iba-  -■- *  " 

..   ._  ._  he  sbl 

(   the  writ     Tbe 


these  provlBloDB  bj  Iht*  court  Is,  that  no  Judgment 
can  be  rendered  bj  a  clrcnlt  court  afcaliist  anj  de- 
tendauC  wba  bss  not  been  served  with  proeei*  Is- 
sued agslnst  his  persoa.  Id  tbe  manaer  pointed 
out ;  ODleHS  the  defendant  waive  the  neeeisltT  ol 
sucb   pratess,   bj  entering  hl>  appesrance  to  the 

Tbe  caae  at  Tolsnd  v.  Bpiagne,  12  Peters.  SOO, 

As  Ibe  debtors  were  not  before  tbe  Jadge.  In  the 

Circuit  Court,  when  ho  r -  -* -- 

order  for  procOM.   Ib( 


rder  for  tbe  prot 
il  JudtnueDt.  Iron 

n  ot  1T89.     By 


e  tbe  debtors  bid  a 


void.  Upon  that 
come  Into  court 

I.  as  a  matter  of 
assigned  far  er- 


cuforr  i 


..  jeard  sod  dpifrmlned.  In  tbe  proceed- 
ing on  tbe  petition  and  aniwer.  the  whole  merits 
of  the  case  betweea  the  pirtlea,  locludlni  the  oec- 
eaaarr  questions  of  Jurfsdlctlon.  could  be  beard, 
and  a  flnal  Judgment  rendered.  Arltcica  738.  TS9, 
of  the  Loalalana  Code  of  Practice. 


In  the  Circuit  Court,  Edmund  and  David 
Fitzpatrlck,  citizens  of  the  Btate  of  VirglnlB, 
filed  a  petition,  stating  that  tbe  plaintlfTs  In  er- 
ror, Bantett  and  Etica  Levy,  citizens  of  Louisi- 
ana, and  resident  in  the  eastern  district  of 
Louisiana,  were  Indebted  to  them,  *in  [^*leB 
Bolido,  Id  the  sum  of  twelve  thousand  one  hun- 
dred dollars,  with  interent  at  the  rate  of  ten  per 
cent,  until  paid,  from  the  aecond  day  of  Feb- 
ruary, 1838.  That  on  the  26th  of  March,  ISSB, 
Barnett  Levy,  Blira  Levy,  and  one  Moses  E. 
Levy  I  Moses  E.  Levy  being  then  a  resident  in 
the  State  of  Mississippi,  and  not  within  the 
district  of  Louisiana),  gave  their  obligation, 
duly  executed  by  them,  to  the  said  Edmund 
and  Divid  Fitipatrick,  binding  themselves  and 
each  of  them,  In  solido,  to  pay  to  them  the  said 
sum  of  tivelve  thousand  one  hundred  dollars, 
on  the  2d  of  Fehruarv.  1839,  with  interest,  etc., 
"negotiable  and  payable  at  the  residence  of  the 
said  Harnett  Levy  In  the  State  of  Louisiana." 
I'he  petition  alleffed  that  a  demand  of  payment 
of  the  said  obligation  had  been  duly  made  at 
be  residence  of  Bamett  Levy,  but  the  obli- 
!nrH  had  wholly  (ailed  to  pay  the  aame.  The 
.ictition  stated  that  a  public  act  of  hypotheca- 
tion and  mortgage,  at  the  time  the  obligation 
was  ^ven,  was  executed  by  M.  A.  Levy,  Har- 
nett Levy,  and  Ellta  Levy,  by  which  certain 
real  estate  and  slaves  were  given  in  pledge  (or 
the  security  of  the  said  debt;  which  was  duly 
recorded  In  the  proper  of&ce  in  the  Pariah  of 
Madison,  in  the  State  of  Louisiana.  The  mort- 
gage  was   joint,  not  joint  and  several. 

■^he   petition    asked   that   executory    process 

bt   issue   in   tbe   premises,  and  that,   after 

proceedings,  the  land  and  slave*  might  be 

to   pay   the   debt  and   Interest  due  the 

petitioners    under   executory    process. 

Thp  petition  also  allied  that  the  act  of  hy- 
pothecation imported  a  confession  of  judgment, 
snd  entitled  the  petitioners  to  executory  pro- 
cess. The  bond,  and  a  certified  copy  of  the 
act  of  mortgage,  were  annexed  to  tbe  petition. 

The  mortf^ge,  executed  by  Eliia  Levy  and 
Bamett  Levy,  in  their  proper  persons,  and  by 
Burnett  Levy,  nndcr  a  power  ol  attorney  from 
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filed  with  „  =  .       . 

third  of  the  debt  abould  be  paid  on  the  2d  of 
Febniat;,  1830;  one  third  on  the  2d  of  Febru- 
M7,  lS40i  ftnd  the  residue  on  the  2d  of  Febru- 
•17  1S41;  "And  on  failure  to  pay  the  uid  note 
in  the  three  Hveral  inetallmenU,  u  aforeiaid, 
or  any  one  thereof  at  ita  maturity,  they  hereby 
onpower  and  authorize  the  laid  Edmund  Fitz- 
patriek  and  David  Fitzpatrick,  or  either  of 
16V*)  them,  to  avail  themaelvea  of  "all  the 
advantages  of  thla  special  mortgage,  and  to 
proceed  to  seizure  and  sale  of  the  said  lands 


of  twelve  thousand  one  hundred  dollars." 

The  Honorable  P.  K.  I^wrence,  Judge  of 
the  Circuit  Court,  gave  an  order  for  process  on 
the  petition,  "a«  prayed  for."  Two  of  the 
mortgageors,  the  defendants  in  the  Circuit 
Conrl,  prosecuted  this  writ  of  error  to  the  Su- 
preme Court.  The  errors  assigned  in  the  pe- 
tition for  the  writ  of  error  in  the  Circuit 
Court  were  the  following; 

1st.  No  oath  or  affidavit  has  been  made  by 
the  creditors,  or  either  of  tliem,  that  the  debt 
is  due  upon  which  the  order  of  seizure  and 
■ale  haa  been  obtained.  See  Civil  Code  of 
Louisiana,  art.  3361. 

Ed.  The  power  of  attorney,  if  any  exists,  of 
Moms  A.  Levy,  one  of  the  defendants,  is 
attached  to  the  papers  nor  filed   in   this  t 
and  there  is  no  authentic  evidence  of  it;  there 
1*  a  mere  reciUI  of  it  in  the  act. 

3d.  The  certified  copf  of  the  act  of  mort- 
gage is  not  completed,  inasmuch  as  a  certified 
copy  o(  said  power  of  attorney  does  not  ac- 
company it;  though  said  act  declares  that  said 
power  of  attorney  was  attached  to  it,  and  is  of 
eourse  an  important  part  of  the  record. 

4th.  Though  the  written  obligation  may  be 
Joint  and  several,  yet  the  act  of  mortgage  is 
only  joint,  and  it  la  indivisible;  therefore  it 
is  illegal  to  proceed  by  executory  process 
against  any  one  or  two  of  the  joint  obligator 
to  the  exclusion  of  the  other  one  or  two. 

Gth.  The  proceedings  generally  are  irreguli 
and  illegal,  and  cannot  be  sustained. 

Lastly.  That  no  presentment  or  demand  of 
payment  of  the  note  or  obligation  sued  upon 
waa  made  before  the  oommencement  of  this 
suit,  at  the  place  where  the  same  was  made 
payable,  and  that  no  protest  or  other  evidence 
of  such  donand  is  exhibited. 

The  case  was  submitted  on  the  part  of  the 
plaintiffs  in  error  on  a  printed  argument  by 
Mr.  Garland,  and  was  argued  at  the  bar  hy 
Hr.  Coxe  for  the  defendant. 
130*]  *The  decision  of  the  court  having 
been  given  on  a  point  not  presented  by  the  as- 
signment of  errors,  or  In  the  arguments  of  the 
counsel,  the  arguments  are  omitted. 

Hr.  Juatloe  It'Einley  delivered  the  opinion 
of  the  court: 

The  defendants  in  error  addressed  a  petition 
to  the  Circuit  Court  for  the  Eastern  District 
of  Louisiana,  stating  that  the  plaintilTs  in  er' 
ror  were  indebted  to  them,  in  soiido.  in  the  sum 
of  twelve  thousand  one  hundred  dollars,  with 
Interest  at  the  rate  ol  ten  per  centiun  per  an- 
num, by  their  certain  writm);  obligatoi^,  exe- 
cuted by  them  and  one  Moses  A.  Levy,  who 
TOO 


was  then  out  of  the  jurisdiction  ol  tha  wnrti 
to  secure  the  payment  of  which  supi  of  monn 
the  said  Bamett  Levy,  for  himself,  and  ma  at- 
torney in  tact  for  the  said  Uoses  A.  Levy,  to- 
gether with  the  said  BHca  Levy,  by  a  pub- 
Tic  act,  hypothecated  and  mortgaged  to  the 
petitionera  a  certain  tract  of  land  and  several 
slaves  therein  mentioned,  which  public  act 
they  alleged,  imports  a  confession  of  judgment, 
and  entitled  them  to  executory  process,  which 
they  prayed  the  court  to  grant.  Without  any 
process  requiring  the  appearance  of  the  debtora, 
one  of  the  judges  signed  an  order  directing 
the  executory  process  to  issue.  To  reveree  this 
order,  tbe^  sued  out  this  writ  of  error. 

Had  this  proceeding  taken  place  before  a 
judge  of  competent  authority  in  Louisiana,  the 
debtors  might  have  appealed  from  the  order 
of  the  JTtdge  to  the  Supreme  Court  of  that 
btate;  and  that  court  might,  according  to  tht 
laws  of  Louisiana,  have  examined  and  decided 
upon  the  errors  which  have  been  assigned  here 
But  there  is  a  marked  and  radical  difference 
between  the  jurisdiction  of  the  courts  of 
■jQulsiana  and  those  of  the  United  States.  By 
Ihe  former  no  regard  is  paid  to  the  citizMuhip 
of  the  parties;  and  in  such  a  ease  as  thia 
no  process  is  necessary  to  bring  the  debtora 
before  the  court.  They  having  signed  and 
acknowledged  the  authentic  act,  according 
to  the  forms  of  the  law  of  Louisiana,  are,  for 
all  the  purposes  of  obtaining  executory  proceaa, 
presumed  to  be  before  the  judge.  Louisiana 
Code  of  Practice,  articles  T33  and  734.  An 
,ppesl  will  lie  to  the  Supreme  Court  of  Louisi- 
,na  from  any  interlocutory  or  incidental  or- 
der, made  in  the  progress  of  the  cause,  which 
ight  produce  irreparable  injury.  State  v. 
iwis.  0  Mart.  R.  *30l,  302;  Broussard  ['ITl 
Trahan's  Heirs,  4  Mart  B.  497;  Gurlie  v. 
Coquet,  3  N.  S.  498;  S^hus  v.  Antlieman,  1  N. 
"   73 ;  SUte  v.  Pitot,  12  Mart  R.  485. 

The  jurisdiction  of  the  courts  of  the  United 
States  is  limited  hy  law,  and  can  only  be  exer- 
cised in  specified  cases.  By  the  11th  section 
of  the  Judiciary  Act  of  I7Bn,  it  is  enacted. 
"That  the  circuit  courts  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature,  at 
common  law,  or  in  equity,  when  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  five  hundred  dollars,  and  the  United 
States  are  plaintiffs  or  petitioners,  or  an  alien 
--  *  party,  or  the  suit  is  between  a  citizen  of 
State  where  the  suit  is  brought,  and  a 
>n  of  another  State.  And  no  civil  suit 
simll  be  brought  before  said  courts,  against  any 
inhabitant  of  the  United  States,  by  any  origi- 
nal process,  In  an^  other  district  than  that 
whereof  be  ia  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ." 
The  construction  given  by  this  court  to  theae 
provisions  is,  that  no  judgment  can  be  rendered 
)j  a  circuit  court  against  any  defendant  who 
has  not  been  served  with  process  issued  against 
his  person,  in  the  manner  here  pointed  out,  un- 
less the  defendant  waive  the  necessity  of  suefa 
process  by  entering  his  appearance  to  the  suit. 
Toland  V.  Sprague,  12  Peters,  300. 

And  by  the  22d  section  of  the  same  not,  final 
judgments  in  civil  actions,  commenced  in  the 
circuit  courts,  by  original  process,  may  be  re- 
examined, and  reversed  or  affirmed,  upon  a 
Peters  lA. 


IHl  Tas  Umm  Staiss  t 

writ  <rf  araor.  Tt  !•  obrioiu  thkt  tbe  debtor* 
wen  not  belora  th«  judge,  id  this  cbm,  bj  the 
MTTiea  of  proceas,  or  b;  Toluntarj  &pp«KTSDee, 
when  fae  graoUd  the  executory  proceae.  In 
that  Bipect  of  tbe  cue,  then,  tbe  order  eoulil 
not  be  rrgarded  fts  ft  flmil  judgment,  wittiin  the 
meaning  o(  the  22d  ■ection  of  tlie  atatute.  But 
wa*  the  order  a  final  judgment,  according  to 
tha  law*  of  Louiaianat  The  fact  of  ita  t^ing 
aubject  to  appeal  does  not  prove  that  it  was,  as 
haa  already  been  shown,  Nor  could  It,  per  ae, 
five  (o  the  exeeution  of  the  proceai,  ordered 
DT  the  judge,  tiie  dignity  of  a  judicial  sale. 
Unleas  at  leaat  three  daya  previous  notice  were 
giTea  to  the  debtors,  the  sale  would  be  utterly 
Toid.  Grant  and  Olden  t.  Walden,  S  L.  K. 
UI. 

Thla  provee  that  some  other  act  waa  neees- 
179*]  sary,  on  the  part  of  *the  plaintiSa,  to 
entitle  them  to  the  fruits  of  their  judgment  by 
eonfeaaion.  And  In  that  act  is  involved  the 
merits  of  the  whole  eaaa;  because,  upon  that 
notice,  the  debtors  had  a  right  to  eome  Into 
«Ourt  and  file  their  petition,  which  is  teehnic- 
slly  called  an  opposition,  andaetup,  as  mat- 
ter of  defenae,  everything  that  could  be  as- 
-' '  •" r  here,  ana  pray  for  an  ln]r — 


And  upon  an  answer  to  tbe  petition 
eoming  in,  the  whole  merlta  of  the  case  be- 
tween the  parties.  Including  the  necessary 
qwstions  of  jurisdiction,  might  have  been 
tried,  and  final  judgment  rendered.  Articles 
738,  739,  of  the  Code  of  Practice.  From  this 
▼lew  lit  the  ease,  we  think  tbe  order  granting 
vzecutoiy  procesa  cannot  be  regarded  aa  any- 
tblng  more  than  a  judgment  nisi.  To  such  a 
Judgment  a  writ  ol  error  would  not  lie. 

The  writ  of  error,  in  this  ease,  must  there- 
fore be  dismissed. 

This  eause  came  on  to  be  heard  on  the  tran- 
■clipt  of  tbe  record  from  the  Circuit  Court  of 
tW  United  States  (or  the  Eaatem  District  of 
Louisiana,  and  was  argued  by  counael;  on  con- 
■ideratlon  whereof,  it  is  ordered  and  adjudged 
tff  thia  court  that  tbia  writ  of  error  be,  and 
tbe  same  is  hereby  dismissed  with  costs. 


!«•]  "THE  UNITED  STATES,  Appellants, 

THE   dElKS  OF  JOHN  FORBES,  Appellees. 

Ailore  of  grant  of  land  for  want  of  surveys — 
grantee  no  title,  aa  against  United  States, 
which  court  can  oonflnn. 

Itibo  F'orliee,  Iv  iHmDrlBl  to  Oovemor  KIndelan, 
tbe  Oovernor  of  Gast  Florida,  set  lorch  that,  In 
1790,  tbere  bad  been  imited  to  rantoa.  Leslie  * 
Coaapaor,  tor  tbe  porposa  of  paatsnise.  Btlcen 
thooBSod  acres  af  land,  «btcb  tbej  wsrs  obllKed  to 

■  being  o(  iDterlor  guallt;.     Forbes,  sa 

—  "I  these  granteea.  aaked  to  be  ner- 

_doD   these  fltteen   thousand  acrea. 

0  have  granted  to  him  ten  tboosaad 
aecta.  as  an  equivalent,  on  Nassau  BlTi>r.  Tbe 
petition  avpra  that  the  object  was  to  eatnbiUb  ■ 
Me*  pIsniatloB.  The  petition  waa  referred 
eoBptroller,"  who  gave  It  ss  bis  oplnlr- 
nltare  of  rice  ibould  be  promoled.  u>u,c>»»t 
KIndelan  permitted  the  sbandonment  af  the  Of- 
■  •  L.  ed. 


and.  In  llsa,  ti 


1  (bat  the 


Its 

ilDg  rke,  ten  thausand  sciei  la  the  district 

MJ 

k«  of  tbe  River  Nsbsbu.      Surveys  ot  seven 

Dd  acres  of  Isnd.  at  tbe  bead  of  tbe  "Blvec 

!•' 

81.  MsTji'*."  or  "8t,  Mar^,"  and  three  tboo- 

e/ed    lar    In    tbe    dUtrlct    of    tJ 

No  evidence  was  given  of  tbe 

"Cabbsse  ^Bwsmp."   ,Hejd,   tbat  ^theae^ 


lurve/ed 

BU.     No  e 


KlDdelsn;  snd  a 


K anted  bv  Governor 
e  decisions  of  (hli 


The  executor  of  John  Forbes,  on  the  20tb  of 


da,  claimins  ten  thousand  screa  of  land,  < 
thousand  of  which  were  surveyed  on  the  waters 
of  "Little  St-  Mary's  River/'  in  the  then  dis- 
trict of  Naaaau,  in  Eaat  Florida;  tbe  other 
tract,  being  three  thoiiaand  acrea,  waa  alleged 
to  be  aituated  on  "Cabbage  Swamp,"  alao  in 
East  Florida. 

The  petition  stated  tbat  the  grant  for  the 
land  waa  made  by  Goremor  KIndelan,  in  lien 
of  fifteen  thouaand  acres  which  liad  been  sur- 
rendered by  John  Forbea  to  the  King  of  Spain. 

Tbe    petition    contained    the    "Memorial    for 
grant,"  which  was  presented  on  the  2Tth  July, 
1S14,   to   Governor  Kindelan,  bv  John  Forbra. 
It  was  with  the  proceedings,  and  aa  follows: 
"His  Excellency  the  Governor: 

"I,  Don  Juan  Forbes,  partner  of  tbe  firm  of 
Juan  Forbea  A  Company,  sucoessors  of  Panton, 
Leslie  St  Company,  merchant  of  this  province, 
witb  the  greatest  respect,  appeara  before  your 
Excellency,  and  aaya  that  the  said  firm  of  Pan- 
ton,  Lealie  i.  Company  obtained,  in  the  year 
one  thousand  seven  hundred  and  ninety-nine,  a 
ETiJit  of  fifteen  thouaand  acres  of  vacant  lands 
m  the  District  of  Bt.  John,  in  order  to  employ 
their  slaves  in  tbe  agriculture  and  for  grax- 
ing  their  cattle,  as  is  seen  by  the  certificate 
annexed;  but  after  a  abort  time,  they  were  un- 
der the  neceaaity  to  abandon  them,  aa  being  of 
an  inferior  quality,  tbe  same  thing  happened 
to  which,  which  frequently  happens  m  this 
province,  where  the  planter  does  not  every  time 
succeed  in  hia  choice  of  land,  which  he  per- 
ceives only  when  a  sorrowful  experience  shows 
him  hie  error;  and  aa  It  baa  been  for  many 
preceding  jmn  that  tha  goTamment,  in  atten* 
T«l 


BvnMMM  CoCTT  or  tbb  Uim^  BtAiwa, 


lures  and  lossea  which  have  been  incurri 
had  the  goodneu  to  permit  the  taking  up  other 
vkcant  landB,  provided  the  pricH-  grant  be  aban- 
doned. Finding  myself  situated  in  the  same 
case,  and  viahing  to  eatablisli  a  rice  p'antatlon, 
which  production  we  have  been,  until  the  pres- 
ent time,  under  the  neceasitj  to  import  from 
foreign  parts:  I,  from  this  moment,  abandon 
the  said  fifteen  thousand  acres  of  land  in  be- 
half of  his  majestf  (whom  ma^  Ood  have  in 
his  holy  keeping),  supplicating  him  to  admit  it, 
and  in  lieu  thereof,  to  grant  me  an  equivalent 
In  the  district  of  the  Nassau  River.  There- 
fore, I  aupplicate  your  Excellency,  be  pleaaed 
to  order  that  mjr  former  abandonment  be 
17B*]  'received,  and,  in  consequence,  that  ten 
thousand  acres  be  granted  to  me  in  aaid  district 
of  Nassau  River;  the  survey  of  which  I  will 
produce,  as  soon  as  the  trani^uillity  of  the  prov- 
ince enables  me  to  execute  it. 

"Which  favor,  etc.  Juan  Forbes." 

On  tfaa  ZTth  July,  18U,  Governor  Kindelan 
ordered,  on  the  petition,  "let  the  comptroller 
inform  on  the  subject." 

The  comptroller  reported,  on  the  28th  July, 
1814,  that — "Whereas,  in  this  proviiue,  lands 
are  distributed  gratis,  no  record  lias  been 
entered  in  the  comptroller's  office,  of  lands  so 
KJvea,  nor  to  whom  given,  for  which  reason  it 
IB  not  known  wliat  lands  have  been  given,  and 
what  remain  vacant.  Therefore  nothing  can 
l>e  said  on  the  subject  about  which  information 
is  required',  it  appears,  however,  that  it  is  use- 
ful to  promote  tne  culture  of  rice,  to  which,  as 
the  interested  partr  allege*,  the  lands  granted 
to  him  the  seventh  of  Au^st,  one  thousand 
seven  hundred  and  ninety-nine,  for  the  express 
purpose  of  pasturage,  a«  appears  by  the  an- 
nexed certificate  of  the  then  notary  of  govern- 
ment, Jnan  de  I^erra,  are  not  adapted. 

On  the  same  day,  Governor  Kindelan  made 
the  following  "grant,"  by 

"Bt.  Augustine,  on  the  twenty-eighth  of  July, 
one  thousand  eight  hundred  and  fourteen.  It 
is  permitted  to  this  interested  party  to  give  his 
formal  abandonment  of  the  fifteen  tbonaand 
acres  of  land,  comprehended  in  the  deocument 
annexed  to  the  petition,  and  in  lieu  of  them 
the  ten  thousand  are  granted  to  him,  without 
prejudice  to  a  third  party,  for  the  objects 
solicited,  in  the  district  or  bank  of  the  River 
Nassau;  and  in  consequence,  let  the  correspond- 
ing certificate  be  issued  in  his  behalf  from  the 
secretary's  office,  in  order  that  it  may  serve 
him  aa  a  title  in  form,  and  it  will  be  the  duty 
of  the  party  to  produce  the  plat  and  demarca- 
tions in  the  proper  time,  and  let  the  expedient 
be  registered  in  the  secretary's  oQice. 

"Kindelan." 

On  the  S3d  October,  IBIS,  George  J.  F.  Clark, 
"the  Surveyor-General,"  certified  that  he  had 
ITC'J  made  "a  surrey"  of  seven  'thousand 
acres  at  the  head  of  the  River  Uttle  St. 
Maiy'a  or  St.  Kfary's  River,  and  annexed  "a 
plat"  of  the  same  to  his  certificate  of  survey, 
which,  the  certificate  states,  he  "keeps  in  the 
register  of  surveys  under  his  cliarge." 

On  the  EOth  October,  1816,  George  J,  F. 
Clarke  certified  that  he  bad  made  a  survey  of 
three  thousand  acres  "In  Cabbage  Swamp,  in 


part  of  tea  thoasand  acres,"  granted  to  Joha 


general,  and  stated  "that  he  keeps  the  a 
ihe  register  of  surveys  under  his  charge." 

After  evidence  had  lieen  taken  on  behalf  ttf 
the  petitioner  and  of  the  United  States,  the 
court  confirmed  the  claim  of  the  petitioner  to 
the  extent  for  the  number  of  acrrs,  and  at  the 
place,  us  in  the  memorial  of  the  said  John 
Forljea,  and  the  decree  of  the  governor  thereon. 


The  United  Statea  prosecuted  this  appeal. 

The  case  was  argued  by  Hi.  Gilpin,  Attor- 
ney-General, for  the  appellants,  and  by  Mr. 
Downing  for  the  appellees. 

Mr.  Gilpin,  the  Attorney -General,  for  the 
United  States. 

In  this  case,  the  Superior  Court  of  Eaat 
Florida  made  a  decree  in  favor  of  the  di  fend- 
snts  in  error,  declaring  their  title  to  "ten 
thousand  acres  of  land  in  the  district  or  bank 
of  Nassau  River,"  to  be  valid,  under  the  eighth 
article  of  the  treaty  between  Spain  anil  th* 
United  SUtee,  ratified  on  the  22d  Febroary, 
1821.  That  title  is  founded  on  an  alleged 
grant  to  Juan  Forbes,  by  Governor  Kindelan, 
dated  28tb  July,  1814,  of  "ten  thousand  acres 
in  the  district  or  bank  of  the  River  Nassau,  for 
the  objects  solicited"  in  the  memorial  of  Ui« 
applicant;  it  being,  says  the  grant,  "the  duty 
of  the  party  to  produce  the  plat  and  demarca- 
tions in  the  proper  time."  The  memorial  stat«a 
the  wish  of  Forbes  to  be  permitted  to  abandoik 
a  previous  grant  of  fifteen  thousand  acres  of 
vacant  land,  in  the  district  of  Bt.  John,  on 
account  of  its  bad  quality,  and  to  receive,  in 
!ieu  of  it,  as  he  is  desirous  "to  establish  n 
rice  plantation."  these  ten  thousand  acres  in 
the  district  of  Nassau  River,  "the  survey  of 
which  he  promises  to  produce,  as  soon  as  the 
tranquillity  of  the  province  enables  him  to  exe- 

*The  evidence  of  the  claimants  was  [*1I7 
a  certificate  of  Aguiiar,  the  governor's  secre- 
tary, that  a  copy  of  the  "expadiente,"  or  rec- 
ord of  the  memorial  and  grant,  hnd  liecn  given 
to  the  interesLed  party;  a  certilit'ate  dated  20th 
October,  1818.  by  Clarke,  the  Surveyor-General, 
that  he  had  aurveyed  'for  D.>n  Juan  Forbes, 
three  thousand  acres  in  Cabbage  Swamp,  in 
part  of  ten  thousand  acres  grsnted  to  him  by 
the  government;"  another  certificate,  dated  23d 
October,  1818,  by  Clarke,  that  he  iiad  surveyed 
for  him  "seven  thousand  acres  at  Ihp  head  of 
River  Little  St.  Mary's,  being  the  '  nplement 
of  ten  thousand  acres  granted  to  him  by  the 


Nassau  River  and  the  Little  St.  Mary's  are 
near  to  each  other;  that  she  does  not  know 
what  district  was  called  Nassau;  and  that  she 
does  not  know  the  distance  from  Nassau  Bifar 
to  Little  St.  Mary's." 

It  does  not  appear  that  the  district  attonej 
excepted,  in  the  court  below  to  the  evideno*  of 
the  grant;  but,  judging  from  the  case  as  now 
presented  in  the  record,  it  may  be  doubted 
whether  the  certificate  of  the  governor's  mci*- 
tary  was  such  a  one,  or  was  sustained  by  sodb 
corroborative  tnatlmony,  *a  would  maka  It 
P«(«ra  ift. 
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nffictent  evidpnre  of  title,  sccording  to  the  de- 

;iuun  of  thi:.  coiirL  in  the  cusc  of  Tlip  United 
SUte>  V.  VViggine,  II  Pi'ters,  34S.  Iii  tli:tt  i 
the  Mcrciiiry  cerliriid,  on  the  dny  of  the  grunt, 
tlUit  "the  preceding  cojiy  is  faitlifully  dr 
from  the  original,  which  exists  in  ilie  » 
teiT*!  olTico,  under  my  charge;"  in  the  prL'iient 
cerlidcate,  there  ii  no  date,  and  no  aveimeDt 
«ither  tbat  the  porticukr  record  is  a  true  i^opy, 
or  that  the  original  does  or  ever  did  exist  in  thr 
•ecretarj's  i-IIice.  In  that  eas«,  the  corrobora- 
tive testimony,  on  which  the  court  chieSy  i«- 
lled.  waa  a  survey  in  strict  conformity  to  the 
grant,  and  referring  to  its  date;  in  the  present, 
the  two  surveys  agree  with  tiie  grant  m  noth- 
ing but  the  quantity;  they  differ  as  to  tlie  lo- 
e«tion,  and  they  maiie  no  reference  to  the  date. 

It  IB  submitted,  however,  that  even  if  the 
OTant  was  made  by  Governor  Kindelsn,  yet 
Forbes  derived  no  valid  title  under  it  which  the 
court  Ik'Iow  was  authorized  to  confirm,  lie  do- 
licited,  In  his  memorial,  a  grant  of  ten  thou- 
■•nd  acres  in  the  district  of  Nassau  Kiver,  of 
which  be  was  to  produce  a  survey;  and  it 
for  the  purpose  of  eatabliehing  a  rice  pla 
1T8*J  tion.  The  grant  was  'made  "for  the 
objects  solicited,"  and  under  the  duty  impused 
upon  him  "to  produce  the  plat  and  demarca- 
tions in  the  proper  time."  There  is  no  proof 
cither  that  the  laad  was  surveyed,  marked  out, 
Mid  located  according  to  the  grant;  or  that 
the  conditions  of  cultivation  and  settlement 
were  complied  with. 

I.  The  grant   »as  made  by  the  governor,  in 
general  terms,  as  to  the  district  in  which  the 

Etitioner  was  to  locate  the  tract  conceded  to 
n.  The  quantity  was  prescribed,  and  the 
district;  the  particular  locality  was  to  be  as- 
certained by  the  survey  wlitch  was  to  be  made 
"within  the  proper  time;"  until  that  should 
be  done,  it  was  in  fact  but  a  made  order  of  sur- 
vey. The  eighth  section  of  the  regulations  of 
Governor  White,  2  White's  New  Ree.  2T8,  which 
were  then  in  existence,  establialies  the  neces- 
sity of  an  immediate  and  definite  survey;  the 
fourth  section  requires  that  possession  should 
be  taken  within  six  months:  of  course  the 
•urvey  must  have  been  made  and  returned 
within  that  period.  2  White's  New  Rec.  280. 
What  the  general  provisions  of  the  Spanish 
tftw  Ibus  required,  this  grant  made  more  im- 
perative by  expressly  imposing  the  same  duty. 
Mas  it  licen  performed  I  No  evidence  of  any 
•urvey,  agreeing  in  any  respect  with  the  grant, 
baa  been  produced.  The  only  evidence  of  a 
■urvey  is  the  two  certificates  of  Clarke.  Of 
these,  it  might  be  suflicient  to  say  that  they  do 
not  purport  to  have  been  made  under  the  au- 
thority of  this  grant,  or  to  have  reference 
thereto.  But  supposing  that  they  were  in- 
tended BO  to  be,  they  give  the  claimant  no  title. 
They  do  not  accord  with  the  grant.  They  are 
not  an  execution  of  the  order  of  the  governor. 
In  the  iirat  place,  the  grant  authorizes  the  lo- 
cation of  a  single  tract;  these  surveys  call  for 
two  distinct  tracts,  at  dilTerent  places.  In  the 
next  place,  the  locution  is  to  be  "on  the  bank  of 
Nassau  River;"  yet  one  tract  is  in  Cabha^ 
Bwamp,  about  the  locality  of  which  thert  is 
no  testimony  whatever;  and  the  other  is  on 
Uttle  St.  Mary's  River,  about  which  there  is 
■ome  slight  testimony  to  the  effect  that  the 
witness  'hat  heard  it  la  near  Nassau  River." 
10  Ii.  Vd. 


This   is    no    location   in   accordance    with   tni, 

grant.  To  istablish  a  title  to  these  tracts,  the 
claimant  must  show  that  a  certificate  of  sur- 
vey is  equivalent  to  a  grant,  lie  has  no  bet- 
ter title  to  them.  It  is  clear,  then,  that  by  the 
Siiani^h  law,  the  claimant  had  not  perfected 
his  title. 

*But  it  is  argued  that  under  the  [■IT* 
eighth  article  of  the  treaty,  D  Laws  of  the 
United  States,  618;  Z  White's  New  Rec.  ElO, 
the  grant  is  not  void,  hut  may  be  still  perfected 
by  a  survey.  To  this  it  is  replied  that  the 
provision  referred  to  does  not  apply  to  a  grant 
totally  void  at  the  date  of  the  treaty;  that 
such  was  the  case  in  regard  to  this  grant,  be- 
cause the  rules  of  the  Spanish  law,  by  force  of 
which  alone  this  land  could  be  severed  from  the 
royal  domain,  never  were  complied  with.  At 
the  date  of  the  treaty  there  waa  no  valid  grant 
to  the  claimant  in  existence.  Bnt  if  there  had 
been,  subsequent  neglect  to  comply  with  the 
same  rules  would  have  made  it  void.  The 
treaty,  if  applicable  to  such  a  caae,  could  have 
extended  no  farther  than  to  authorize  the 
claimant  to  perfect  his  title  by  a  survey,  with- 
in six  mouths  after  its  date;  which  he  never 
did. 

These  positions  arc  fully  warranted  by  pre- 
vious decisions  of  this  court.  In  the  case  of 
The  United  States  v.  Clarke,  B  Peters,  408, 
there  was  a  grant  of  sixteen  thousand  acres 
at  a  place  described  therein.  One  survey  of 
eight  thousand  acres  was  made  within  the 
bounds  of  the  grant;  two  others  for  the  residue 
were  made  elsewhere.  "The  grant,"  say  the 
court,  "conveyed  the  land  described  in  the  in- 
strument, and  DO  other."  In  the  case  of  The 
United  States  v.  Huertas,  8  Peters,  401,  there 
were  similar  surveys  in  different  parcels,  of  the 
number  of  acres  granted,  and  this  court  held 
"tlie  claim  to  be  valid  to  the  extent,  and 
agreeably  to  the  t>oundaries  as  in  the  surveys," 
which  were  conformable  to  the  grant,  but  in- 
valid as  to  the  rest.  In  the  cases  of  "The  United 
State  V.  Levy,  8  Peters,  482;  and  of  The  Unit- 
ed States  V.  Seton,  lU  Peters,  311,  the  same 
princi]>le  was  again  alHrmed.  In  the  case  of 
The  United  Stales  v.  Sibbald,  10  Peters,  321, 
the  petition  contained  a  clause  soliciting  per- 
mission to  locate  the  quantity  asked  for,  at  a 
dill'crent  place  from  that  designated,  "in  tho 
event  that  this  situation  will  not  permit  the 
saiil  form,"  and  the  grant  accorded  to  the 
elnimant  "the  permission  he  solicited;"  on  this 
ground,  the  objection  which  was  taken  that  the 
terms  of  the  grant  did  not  authorize  a  survey 
at  the  place  where  the  party  made  bis  location, 
Mas  not  BuBlained  by  this  court.  In  the  case  of 
The  United  States  v.  Arredondo,  13  Peters,  133, 
this  court  said  that  the  land  must  be  taken  as 
near  as  might  be  to  where  it  was  granted ;  that  it 
could  not  be  taken  'elsewhere;  and  that  (*180 
the  grant  gave  no  right  to  any  equivalent  or 
another  location.  In  that  case,  too,  the  court 
held  that  where  "the  description  in  the  peti- 
tion of  the  locality  of  the  concession  was  too 
indefinite  to  enable  a  survey  to  be  made,"  th^ 
claimants  could  "take  nothing  under  the  coa- 

II.  Supposing,  however,  that  the  petition, 
concession,  and  surveys,  are  suflicient  to  give 
locality  to  the  grant,  was  the  title  perfected  by 
the  claimant  t     It  was  not.    Tba  BM^  ^^^^ 


in 
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foundad  on  hti  petition  for  Iknd,  ^o  Mtkb- 
liah  a  rice  piuitktioD,"  it  waa  given  "for  the 
objects  Rolicited ;"  thev  were  never  iccom- 
plisbed,  or  attempted.  Independent  of  this  con- 
dition, in  terms,  that  ariiing  from  the  Spaniah 
law  was  equally  imperative.  This  was  not  an 
absolute  grant  in  consideration  of  paat  or  fu- 
ture lervicea;  ft  waa  conferred  for  purpoiei  of 
actual  cultivation  and  Kttlement:  ths  condi- 
tions of  occupation  and  improvement,  of  which 
the  performance  is  necessary,  in  auch  caaet,  to 
n:ake  the  title  complete,  have  bem  heretofore 
full;  diacuaaed.  The  United  States  v.  Wiggins, 
14  PeUra,  340,  and  the  declaration  of  Baavedra, 
formally  conQrmed  b/  Governor  Copptnger,  8 
White's  New  Bee.  284,  that  conceaaions  made 
either  to  foreigners  or  natives,  with  oertiflcatea 
from  the  ^vemor's  Mcretary  were  of  no  value 
or  eBtet,  if  the  lands  grantea  were  abandoned, 
or  not  cultivated,  haa  been  deliberately  recog- 
nized by  this  court.    14  Peters,  361. 

Mr.  Downing,  for  the  appellees,  eontended 
that  the  grants  of  seven  thousand  acres,  and 
three  thousand  acres,  had  lieen  made  uncondi- 
tional, by  the  Spanish  government,  on  the  sur- 
render of  flftesn  thousand  acrea  which  had 
been  granted  in  another  place. 

The  land  waa  surveyed  on  the  E3d  of  Octo- 
ber, 1816.  He  claimed  that  by  the  Florida 
TrMty,  by  the  laws  of  Congress,  and  by  the 
dedaiona  of  this  court  in  aimilar  cases,  the 
granta  should  be  confirmed,  and  the  decision 
of  the  Superior  Court  of  Florida  should  be  ap- 
proved by  the  court. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

John  Forbes,  by  his  memorial  to  Governor 
KEndelan  (without  date),  sets  forth  that  In  1789 
there  had  been  granted  to  Pan  ton,  Leslie  t 
Co.,  for  the  purpose  of  agriculture,  and  for 
181*]  graziuf;  'their  cattle,  fifteen  thousand 
acres  of  laud,  m  the  diatrlct  of  St,  Johns,  which 
ther  were  under  the  necessity  of  abandoning, 
as  being  of  an  inferior  quality;  that  aaid  John 
Forbes  is  one  of  tbe  firm  of  John  Forbes  &, 
Co.,  successor  to  Panton,  Leslie  A  Co.  And 
said  John  Forbes  prays  to  be  permitted  to 
abanijon  the  fifteen  thousand  acres  to  tbe  king's 
domain,  and  in  lieu  thereof  to  have  granted  to 
him  an  equivalent  in  the  district  of  Nsaaau 
River,  to  witi  That  ten  thouaand  acres  be 
granted  to  him  in  said  district  of  Nassau  River, 
the  survey  of  which  he  will  produce  as  soon  as 
the  traniiuillity  of  the  province  enables  him  to 
execute  it. 

The  petition  avers  the  object  was  to  estab- 
lish a  rice  plantation. 

The  petition  was  referred  to  the  comptroller, 
Lopez,  for  a  report  therein,  to  Governor  Kin- 
delan:  the  comptroller  reports  that  records  of 
auch  grants  were  not  made  in  hia  otfice,  and  of 
course  he  could  give  no  Information  on  the 
subject;  but  givek  it  as  his  opinion  that  the 
culture  of  rice  should  be  promoted. 

On  the  28th  of  July,  1814,  Qovemor  Klndo- 
lan  permitted  the  abandonment  of  the  fifteen 
thousand  acres  granted  In  1799,  and  in  lieu 
thereof  granted  to  John  Forbes,  for  the  object 
of  cultivattDS  rice,  ten  thousand  acres,  in  the 
district,  or  bank  of  the  River  Nassau,  and 
ordered  a  certificate  to  issue  in  the  ordinary 
toTta.  (lom  the  secretary's  office,  to  serve  the 
f9« 


party  as  a  title  In  form;  making  It  the  dntj  «f 
said  Forbes,  to  produce  the  plat  and  demarca- 
tion in  proper  time. 

On  the  23d  of  October,  I81«,  George  P. 
Clarke,  the  surveyor,  returned  that  he  had,  as 
Surveyor -General  of  East  Florida,  surveyed 
and  delineated  for  Don  Juan  Forbes,  seven 
thousand  acres  of  land,  at  the  head  of  the 
River  Little  St.  Mary's,  or  St.  Mary  River;  said 
laud  being  tbe  complement  of  ten  thousand 
acres,  which  were  granted  to  him  in  abeoint* 
property,  conformably  to  the  annexed  plat. 

Previously,  on  the  20th  of  October,  IBIS, 
said  Clarke  had  surveyed  for  Forbes,  three 
thouaand  acrea  In  part  of  the  ten  thousand 
acres  granted  to  him,  conformably  to  the  an- 
nexed plot.  This  survey  was  in  Cabbage 
Swamp;  but  no  other  description  ot  locality 
appears,  eitiier  from  the  certificate  or  plat,  nor 
is  there  any  evidence  appearing  on  the  surveys, 
or  b;r  proof,  that  the  lands  surveyed  lie  in  ths 
district  ai  the  River  Naaaan,  or  on  the 
'bsJik  of  said  river;  on  the  contrary,  the  [*1B1 
seven  thousand  acre  survey  is  on  the  River 
little  St.  Mary's  which  a  woman,  Mrs.  Fleming, 
OTOves  she  bad  heard  was  near  to  the  Nassau. 
The  situation  of  Cabbage  Swamp  does  not  ap- 
pear from  the  record. 

The  decree  of  Governor  Kindelan  contem- 
plated that  the  fa«ct  should  be  Inelnded  Id  on* 
survey,  as  did  the  petition  of  Forbes.  Neither 
of  the  surveys  corresponding  with  the  concca- 
sion,  in  regard  to  the  district  where  the  survey 
could  alone  be  made,  and  being  on  lands  not 
granted  by  the  Governor  of  Florida^  the  anr- 
veys,  if  confirmed,  would  be  reconuxed  as  of 
themselves  appropriations  of  the  lands,  inde- 
pendently of  the  concession  on  which  they  pro- 
fess to  ba  founded;  making  them  the  origin  of 
title,  and  assuming  that  the  survey  had  tlw 
power  to  grant.  This  court  has  on  all  atem~ 
siima  holden,  when  the  question  haa  been  pre- 
sented, tiiat  tbe  survey  must  be  for  tlie  land 
granted  by  tbe  proper  authority.  Tbe  United 
SUtes  V.  Clarke  6  Peters,  4«8;  The  United 
SUtes  V.  Hnertas,  9  Peters,  171. 

The  courts  of  justice  can  only  adjudge  what 
has  been  granted,  and  declare  that  the  landa 
granted  by  the  lawful  authoritiea  of  Spain  ar« 
separated  from  the  public  domain:  but  where 
the  laod  ia  ncpreasty  granted  at  one  place,  they 
have  no  power  by  a  decree  to  grant  an  equiva- 
lent at  another  place,  and  thereby  sanction 
an  ahandMUMnt  of  the  grant  made  by  the 
Spanish  authorities.  All  the  public  domain  of 
Spain  was  ceded  to  this  government  by  tha 
treaty  of  cession,  and  the  title  In  fee  to  the 
same  vested  in  tbe  United  States,  from  tha 
lands  thus  acquired,  was  excepted  individual 
property.  Firai,  the  paper  title  to  such  prlvata 
property  it  is  our  duty  to  inveatinte  and  as- 
certain, and  by  our  decisions  to  establish;  and 
second,  it  is  our  duty  to  ascertain,  and  cause 
to  be  surveyed  and  marked  by  definite  iMund- 
aries,  the  lands  granted:  and  here  the  duties 
of  the  courts  end.  They  have  no  authority  (a 
devest  the  title  of  the  United  States,  and  vepl 
In  a  claimant,  however  Just  hia  claim  may  be 
to  an  equivalent.  These  princtploe  seem  to  be 
self-evident;  and  their  assertion  not  called  for, 
because  of  their  undoubtsd  character:  yet  the 
oonseqnencea  flowing  from  them  will  be  founJ 
to  govern  a  elaaa  at  oases  at  laige  magnitude. 


Thb  Unmi  SiAm  t.  Fonn'  Hina. 
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Forbes,  va*  for  t«ii  thoiuuid  acrM  in  the  dli- 
trirt  or  buk  of  tho  River  Nmm.u;  with  ftn 
«M4er  thftt  the  conceMioa  ahoold  httb  him  u 
*  title  in  form;  "uid  It  will  ba  the  dntf  of  the 
putj  to  produce  the  plat  nnd  deiii«Tc«.ttona,  ia 
the  proper  time,'  uye  the  decree  of  the  S»iiiBh 
gOTomor.  Thkt  this  conceision  i*  founded  on 
«  p«at  consideration—that  ii,  on  the  luiren- 
ia  of  other  fifteen  thouaajid  mtch  previoutly 
granted  to  Fknton,  Leslie  ft  Companj — admiU 
of  no  dcnibti  lUU,  the  aueation  recurs,  what 
■pot  of  land  was  granted  t  Of  the  district  of 
Naasau  we  know  nothing,  ai  there  ia  no  proof 
of  the  exiatenee  of  mcb  a  aeotlon  of  countrjr  in 
the  record;  unless  we  infer  that  it  is  In  the 
range  «f  country  through  which  the  Elrer  Naa- 
■an  runs.  But  the  description  is  more  precise, 
and  anthoricea  the  grantee  to  take  the  Mnd 
the  bank  of  this  river.     That  th«re  ia  auch  a 


the  general  geographj  of  the  country;  it  ia, 
however,  a  river  of  considerable  length;  the 
land  might  have  been  located  on  either  bank, 
from  ita  eommencement  aa  a  river,  to  it*  mouth 
at  the  ocean.  No  aurvey  of  the  land  granted 
was  ever  made;  the  duty  impoaed  upon  the 
grantee  to  produce  the  plat  and  demarcatlona, 
m  the  proper  time,  was  never  performed.  Thia 
was  a  condition  he  aaaumed  upon  himaelf;  the 
execution   and   return  of  the   aurvey   to   the 

Coper  office,  in  such  case,  could  onl^  sever  the 
aa  granted  from  the  public  domain.  Before, 
the  grantee  had  an  equal  right  to  any  landa 
on  either  bank  of  the  River  Nasaan.  'fb«  oon- 
eesaion  was  made  in  1S14;  and  how  long  the 

Krtj  liad  the  right  to  survey  and  make  the 
marcation,  it  ia  needless  to  inquire,  aa  it  has 
never  been  done.  We  apprehend,  however, 
within  aix  months  after  the  ratification  of  the 
treaty,  by  the  contracting  parties  respectively, 
waa  the  latest  date  at  which  the  condition  to 
aurvey  could  have  been  complied  with:  on  thia 
point,  however,  no  definite  and  concluaive  opin- 
ion it  called  for,  and  none  la  given.  Thus  situ- 
ated, the  claim  was  presented  to  the  Superior 
Court  of  Florida  for  confirmation.  The  court 
pronounced  the  claim  valid,  that  Is,  that  the 
«once«sion  had  been  m&de  by  the  lawful  au- 
thoritlea  of  Spain;  and  tt  was  decreed  that 
the  lands  "Im  confirmed  at  the  place,  aa  In  the 
memorial  of  the  aaid  John  Forbes,  and  the 
184*]  decree  of  the  governor  thenon  'set 
forth,  to  wHi  ten  thousand  acres  of  land  in  the 
district  or  bank  of  the  River  Naasan."  From 
thia  decree  the  United  Btatae  appealed,  and  in 
the  review  of  which  decree,  we  are  compelled  to 
And  the  land  granted,  or  to  reject  the  claim. 
because  we  cannot  identify  the  land.  If  thia 
caLDDOt  be  done,  we  have  no  power  to  decree 
as  equivalent  out  of  the  landa  of  the  United 
StatM,  for  the  reason  that  the  courta  have  no 
anthority  to  deveet  the  title  of  the  government, 
and  to  veat  it  in  Forbes'  heirs.  No  particular 
land  havinff  been  severed  from  the  public  do- 
main by  John  Forbes,  his  wae  the  familiar  case 
of  one  having  a  claim  on  a  large  section  of 
eountry,  nnlocated;  in  its  nature,  and  effect, 
aa  it  regards  the  government,  not  differing  from 
«•  X..  ed. 


the  holder  of  a  land  warrant  in  the  American 
States,  which  might  be  located  by  aurvey  at 
any  spot  that  waa  not  appropriated  by  an  in- 
dividual title,  in  a  oertaln  district  of  eountry. 
In  auch  a  case  the  govemment  haa  ever  bean 
deemed  to  hold  the  fee  unaffected  by  a  vested 
equitable  intereat,  nntil  the  location  waa  made 
aocording  to  the  laws  of  the  particular  eountry. 
So  here,  Forbes  acquired  no  title  to  any  land 
that  can  be  recognised  by  a  court  of  juatloe, 
and  hi*  claim  muat  be  pronounoed  void  for  want 
of  Identity,  and  iMcauae  it  ia  impossible  to  set- 
tle the  identity,  and  locate  the  land  by  a  ju- 
dicial decree. 

Although  this  queation  haa  not  been  directly 
presented  to  the  court  for  decision,  yet  it  did 
arise,  and  received  our  careful  conaideratton, 
in  the  cause  of  The  United  Statea  v.  Arredondo, 
13  Peters,  B8.  In  that  oaae,  thirty  thousand 
acrea  had  been  granted  to  Arredondo,  In  1817| 
deaignated  to  lie  on  AlUgator  Creek,  ■  branch 
of  the  Suwanee,  to  begin  about  ae*«n  mile* 
west  of  AlUgatortown;  situated  about  forty 
miles  northwest  wardly  from  Paynestown,  and 
about  eighty  miles  from  Buena  Vesta;  whieh 
parts  of  the  country  are  known  under  the  name 
of  Alachua.  The  court  say — "the  land  must 
be  taken  as  near  aa  may  be  as  U  was  granted, 
and  cannot  be  taken  elsewhere.  It  (the  grant) 
girca  no  right  to  an  equivalent  or  another  loca- 
tion, if  It  cannot  be  found  at  or  near  the  place 
designated;  an  equivalent  la  not  aecured  by  the 
concesaion  in  terms,  nor  ia  it  by  the  cuatoms  or 
usages  of  Spain,  nor  by  any  law  or  ordinance 
of  Spain.  And  It  is  proper  here  to  remark 
that  the  acts  of  Congress  for  ascertaining 
claims  and  titles  to  land  *in  Florida,  [*185 
whilst  they  recognize  patenta,  grants,  conces- 
sions or  orders  of  aurvey,  as  endence  of  title 
when  lawfully  made,  do  not  permit,  in  ease  of  • 
deficiency  in  the  quantity  from  any  eanae  what- 
ever, the  anrrey  to  be  extended  on  other  landa." 
Detailed  and  careful  instruction*  are  then  given 
how  the  court  below  shall  proceed  to  identify 
the  land,  and  how  it  shall  be  aurveyed  when  the 
identity  Is  established:  and  then  the  court  de- 
clared: "^f,  however,  neither  Alligator  Creek 
can  be  found,  nor  any  creek  to  the  west  of  Alll- 
gatortown,  entering  into  the  Suwanee  within 
seven  miles  distance  from  the  town,  or  a  rea- 
sonable distance  therefrom,  and  if  AUigator- 
town  cannot  be  found;  then,  it  ia  the  opinion  of 
this  court  tliat  the  remaining  deacriptlMi  in 
the  petition  of  the  locality  of  the  eoneeaston  ia 
too  mdeflnite  to  enable  S  survey  to  be  made, 
and  that  the  appellees  can  take  nothing  under 
the  concession."  Subject  to  this  opinion,  and 
a  mandate  in  conformity  to  It,  the  cause  waa 
remanded  to  the  Superior  Court  of  East  Florida 
for  further  proceedings,  in  execution  of  the  de- 
rree  and  Inatructiona  of  thia  court,  and  when 
it    is   probably   now   pending.     We   think   the 

which  rules  t! 

The  petition  of  Juan  Porbea,  and  the  con- 
cession of  Governor  Kindelan,  are  auUienti- 
cated,  and  were  read  fn  evidence,  by  the  follow- 
ing certificate: 

"On  the  date,  a  copy  of  this  expediente  was 
given  to  the  interested  party  above. 

"Agullar." 

We  feel  strongly  impressed  with  the  deflcien- 
ey  and  unsatisfactory  eIianate^itf.Ue,fp|rg^ 


iU                                    Bunviii  Ooini  or  thi  Umxu  SxAxn.                                   tS(l 

Itag  oertlfleate;  but  u  no  objectloii  wu  m^da  Bt  th*  rerlBed   Cod*  of  Hlolulppl,   014,  uj 

to  the  introduction  of  the  title  papers  in  the  S™^?'. ?rT,"£fV?'^  '!1  '.':;'"°*ii'„'*''l„''J;?J! 

_.  L  1              1.  ^  i«    •  ..1     !-■  -r  I  e^J.  A.  aemumr  ■d&ji  be  joined  m  fltij  KctiOD.  no  oeiect 

•onrt  below,  on  behalf  of  the  United  States,  on  m  the  pleadlogi  mall  be  regarded  by  tbe  conrt  n*- 

Um  heuing;  and  as  the  cause  has  presented  no  leas  ■peelallr  alleged  aa  tbe  «uiei  of  demurrer^    A 

JiBoUtr  »  It.  «.riU.  IhU  pnllmjp.^  potol  S':,SrSS.1Z  AZ  SKSJA!"^^ 

has  been  passed  over,  with  this  indica.tion;  so  ot  proceeding  in  thac  State  eoTern  the  pi?adlii«a. 

that  in  future,  the  objection  may  be  taken  be-  Ths  case  CuTlDg  been  brought  up  from  the  Clr- 

low    should  it  be  deemed  desirable  to  nresent  fplt  Conrt  o(  MIsilMlppi,  on  «  writ  o(  error,  and 


low.  Should  it  be  deemed  desirable  to  present    JSiSud^enl' oV'the"'^?Joit' 

CTeracd  hy   the   Sapi 

"■-  " ■-  Conrt  I 

vlll  be  - 


- _.  _,   —  — Conr.  _  ._ 

the  demurrer  had  been  OTerruled ;  and  will  be  eub- 


•  present  pleading,  acoordlng  (o  the  rulea  and 
practice  of  the  Circuit  Court,  and  on  suck  terms 
181*]    This  cause  came  on  to  be  heard  on  the    as  it  mar  impose. 
transcript  of  the  record  from  the  Superior  Court 

for  the  DUtrict  of  Ea«t  Florida,  ud  w«a  ar-  I N  error  to  the  Circuit  Court  of  the  United 
gued  by  counsel;  on  consideration  whereof.  It  L  Statea  for  the  Southern  District  of  Miaau- 
b  the  opinion  of  this  oourt  thai  the  Kraut  or    ><PP>' 

eoneeHkin  is  T<Ai  for  the  w»nt  of  identity;  Gordon  D.  Boyd  was  duly  appointed  »  re- 
that  K  appnjpriatas  no  land;  that  the  said  pe-  ™*'er  of  public  moneys  for  the  district  of  lands 
titbner  haa  acquired  no  right  or  title  to  any  «ubject  to  sale  at  Columbus,  in  'the  ['188 
■peciflc  land.  Whereupon,  it  Is  now  here  de-  State  of  Misai»aippi,  for  the  term  of  four  years 
sreed  and  ordered  by  this  court  that  the  decree  f™™  the  B7th  day  of  December.  1836.  On  the 
«f  the  aaid  Superior  Court  in  this  cause  be,  and  16tb  of  June,  1837,  ha  gave  a  bond  in  the  penal 
the  same  ia  hereby  reversed  and  annulled;  and  »"'»  o'  two  hundred  thousand  dollara,  jointly 
that  this  cause  be,  and  the  same  is  heret^  re-  *«^  sererally  with  Samuel  Boeedale  and  others, 
muded  to  the  said  Superior  Court,  with  di-  the  defendants  in  error  in  the  present  suit.  The 
rections  to  entor  a  decree  in  eonfonnity  to  the  condition  of  the  bond  was  that,  whereas  the 
opii^on  of  thli  oourt.  President  of  the  United  States  had,  pursuant 

to  law,  appointed  him,  the  aaid  Boyd,  rvcelvai 
'  as  aforesaid,  for  the  term  of  four  years,  from 

1«I»]  -THE  UNITED  STATES,  Plaintiffs  in    the  27th  of  December,  1836,  that  therefore,  "if 
2m)r  the  said  Boyd  shall  faithfully  execute  and  dil- 

f,  '  charge  the  dutlea  of  his  offioe,  then  the  above 

GORDON  D.  BOYD  et  »!.,  Defendants  in  Brror.    ol'''g«tion  to  be  void,  and  of  none  effect,  other- 
wise It  shall  abide  and  remain  m  full  force  and 
Action  on  offldal  bond — liability  of  surety —    virtue." 

practice.     '  At  May  Term,  1838,  a  suit  was  instituted  on 

The  Dnited  State,  proceeded  on  the  offldal  bond  this  bond  by  the  United  States  in  the  CSreuit 
of  Bord,  a  receiver  of  public  moDers  tor  the  din-  Court  for  the  Southern  District  of  Mississippi 
trict  of  lands  subject  to  sale  at  Columbus,  MiSBis-  against  the  obligors,  being  the  present  defend- 
•ippi.  Bojd  had  been  appointed  receiver  for  four  °,  .  ___  ,°  rM-nvKr  tha  Bon«ltv  ihanmr 
jesrs.  from  tbe  27th  December.  1838 :  and  the  ??ts  in  error,  to  recover  the  penalty  thereof, 
bond  was  tor  the  faithful  perrormaace  of  tbe  do-  The  defendants  craved  oyer  of  the  bond,  and 
ties  of  his  DmcB,  aod  waa  eiecoted  on  tbe  16fh  of  afterwards  of  the  condition,  and  Bubsequentty, 
]ane,  1B3T.  The  breacbes  aeslcned  br  the  United  „t..jbj  •},,<.  t\,B  nUinliFT*  nnoht  nnt  fX  main 
States  were.  1st.  That  after  tffa  2Ttb  day  ot  De-  P'?"™  that  the  plaint itfs  ought  not  to  msJn- 
cembet.  188«,  Bait  received.  In  hii  ofllclal  capse-  tain  their  action,  because  ''the  said  Boyd  did, 
Ity,  llftT-nlne  thousand  sli  hundred  and  twenty-  from  time  to  time,  and  all  times  after  making 
D(at«ratMea,''ii''b.  wai'to^Dd'"to''do  bvVaw  2d'  <»^  the  said  bond,  and  the  condition  thereof. 
That  fioTd,  on  the  STth  daj  of  December,  lass!  well  and  truly  observe,  perform,  fulfil,  and  keep 
and  at  dvara  dajs  between  that  and  the  Both  of    the  condition  of  aaid  bond,  by  faithfully  eie- 

sum  remained  In  his  hands  on  ths  SOth  daj  of  according  to  the  tenor  and  effect,  true  inteot 
September,   1837;  and  tbit  he  tailed  to  pay   the    and  meaning  of  the  said  condition." 

etc.  1l*<l  their  amended  replication,  in   wbtch  they 

Ths  ease  o(  Farror  and  Brown  v.  The  United    eald  that  they   onriit   not  to  be  barred  from 

^*^!*!:,.1,™  *^V  ®.V-  'iJiT'ftSf  rS'^m™,.  h.^  maintaining  their  action,  because  the  aaid  Boyd 

It  matten  not  at   what  time   tbe  moneys  bad  ,     ,       ..      ^,          .   .,             ,..'          «   <,         ■■ 

been  received  by  the  officer.  If  received  after  hli  had   not   performed  the   condition   of   the  said 

appointment.     They   were   held   in   trust   tor   tbe  bond,  ana  two  breaches  thereof  were  aMigoed. 

tfnlted  Ststes.  and  «  continued  to  he  heW  at  and  i^^     -j^t  ..(he  „id  Boyd,  after  tbe  27th  of 

after  the  date  of  tbe  bond :  and  the  soreties  are  _         ,        ,  ^^^        ,      .  .■  ^i                     .            a 

liable  to  tbe  United  States.  December,  183S,  and  while  he  was  receiver,  and 

The  liability  of  a  surety  ia  not  to  extend,  by  Im-  as  such  receiver,  received  of  the  public  moneys, 

R"S'il^-i,.'f '?.'"'.  "'™I1"°*.'''.5i",T.*™'^-,  ^''i,'  l"gB  sums,  vix.,   flfty-nine  thousand   six  hm- 

undertaking   is    to    receive  a  strict    iDterprelatitin,  ,    ^         ,      '        .      .      ^    ,   i,  ,      7  ^  . 

and  not  to  extend   beyond  the   fair  scope  of  Its  dred  and  twenty-two  dollars  and  sixty  eeots, 

terms.  which   said   sum   he   then    and    thei«    whdly 

NOT>.-Aa  to  sureties  on  offlctal  and  o'her  bond.  J?"**'.  "*^'*f*f.i  *"*  "'"^1  *i-^'  .'"^-'* 
BDd  llsbllltles  of,  aee  notes  to  3  L  ed  H  S  T09 ;  the  said  plaintiffs,  pursuant  to  his  instructMO 
6  L.  Pd.  U.  8.  678 ;  12  L.  ed,  D.  9.  66 ;  42  L.  ed.    from  the  Secretary  of  tbe  Treasury,  a«  be  was 

"a^s  ?f  iiablllty  on  efflrlal  bond,  «e  note  to  61  ^"'^  J"  '*"  .^y  ,',»"'  "<»  '>>•  ■*"*?  <»'  *>•  **^ 
LR  A    222  ofEce  of  receiver." 

As  to   liability   of  sureties   on  bond   of  a  peace         2d.     That  "the  said  Bovd    after  the  27th  o( 

ft^/ro/"he  jr?uot.r7r  "ou''e'''ol' hu'^umle*;:  i^  £rr"''^V..T:S'  *"''  ^JZ?^  "y.^*^  .V?".*! 
■o(p  to  11  L.S^.(N.S,)  708.  between  that  day  and  the  SOth  of  •Sep-  [•I8» 

Toe  Peten  IS. 
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t^BlNT,  1SS7,  wUk  ha  waa  receiver,  and  a* 
•usli  receiver,  received  divera  auma  of  the  pub- 
Ue  moneya,  atnountiiu:  in  the  whole  to  Oft;- 
aia«  Uiouaaiid  six  hundred  and  twentv-two  dol- 
Uri  and  aixt;  cents,  and  that  the  Bald  aum  re- 
mained in  the  handa  of  the  a«id  Boyd,  »■  re- 
ceiver, on  the  30th  of  September,  1EI3T;  and  the 
•aid  Boyd  then  and  there  wholly  failed,  neg- 
lected, and  refused  to  paj  the  lame  over  to  the 
United    Btatea,    purauaiit    to    hia    inatructlona 


To  thia  replication  the  defendant*  demurred, 
for  the  following  cauaea: 

lat.  The  Brat  breach  doea  not  atate  the  time 
at  which  Boyd,  aa  receiver,  received  the  aaid 
money  after  thia  appointment,  whether  before 
or  after  the  date  of  the  bond. 

£d.  The  flrat  breach  doea  not  atate  that 
Boyd  neglected  to  pay  over  any  money*  re- 
ceived by  him,  aa  received,  after  tne  date  of  the 
bond. 

3d.  The  aeoond  breach  doea  not  state  any 
time  at  which  Boyd,  aa  receiver,  received  the 
•aid  money. 

4th.  The  aecond  breaeh  doea  not  atate  that 
Boyd,  aa  receiver,  neslected  to  pay  over  any 
moneyi  received  by  him,  aa  receiver,  after  the 
date  of  the  bond. 

Sth.    That  the  replication  ii  otharwiae  Inauf- 

The  United  Statea  joined  In  the  demurrer, 
and  the  aame  waa  euatained  by  the  court,  and 
judgment  thereupon  entered  for  the  defend- 
ante.  The  United  Statea  proaecuted  thia  writ 
of  error. 

The  caae  waa  argued  bj  Mr.  Qilpin  Attorney- 
General,  for  the  United  Statea.  Mr.  Davie,  In 
behalf  of  Mr.  Cocke^  submitted  a  printed  argu- 
ment for  the  defendanta. 

For  the  United  Statea,  Mr.  Gilpin  contended 
that  the  breachea  of  the  oondition  of  the  bond, 
by  the  principal  obligor,  are  well  and  auffleient- 
ly  aet  forth  in  the  replication,  and  that  the 
demurrer  ought  not  to  have  been  austained. 

Mr.  Qilpin,  Attorney-GeneraJ,  for  the  United 
SUtea. 

On  the  27th  of  December,  1S36,  the  defend- 
ant Boyd  waa  appointed  a  receiver  of  public 
monaya  at  Columbus,  in  Mississippi,  for  four 
years.  On  the  15th  of  June,  1837,  and  while 
ISO']  his  'term  of  office  waa  unexpired,  the 
bond  on  which  the  present  suit  was  brought 
was  given  by  him  and  the  other  defendanta  in 
error,  in  the  penal  sum  of  two  hundred  thou- 
sand dollars,  with  the  condition  that  he  "should 
faithfully  discharge  the  duties  of  his  office,"  of 
receiver  of  public  moneys,  and  stating  the  term 
to  be  "four  years  from  the  £7th  of  December, 
1836." 

On  the  firat  eatabliahment  of  the  government 
In  1769,  the  general  duty  of  "superintending 
the  collection  of  the  revenue,"  and  of  "execut- 
ing Buch  aervices  relating  to  the  sale  of  the 
public  landa  aa  might  be  required  by  law"  (1 
Story's  Laws,  4G),  waa  devolved  on  the  Secre- 
tary of  the  Treaaury.  The  earliest  general 
provision  (1  Story'a  Laws,  42),  regulating,  es- 
pecially, tiie  payment  of  moneys  on  the  pur- 
chase of  public  lands  waa  that  of  the  18lh  of 
May,  17eC,  and  by  that  it  was  provided  that 
the  purcliaaer  was  to  pay  one  half  of  the  pur- 
la  If.  ed. 


urer  of  the  United  States  directly,  or  '^  a  per- 
son appointed  by  the  President  to  attend  at  Uta 
place  of  sale  and  receive  it;"  the  reaidue  waa 
to  be  paid  directly  to  the  treaaurer.  On  the 
10th  of  May,  18O0  (1  Story's  Uws,  783),  land 
offices  were  created  at  four  places,  Cincinnati, 
Chilicothe,  MarietU,  and  SUubenvillej  and  It 
was  directed  that  a  receiver  of  public  moneys 
should  be  appointed  at  each  i^  tham,  bj  the 
President,  whose  duties  were  to  receive  the  pur- 
chase money  from  purchaaen;  give  receipts 
therefor  i  transmit,  at  designated  perioda,  ac- 
counts of  the  moneys  received,  to  the  Seere- 
tary  of  the  Treasury;  and  'Srithin  three 
months  transmit  to  the  Treasurer  of  the  United 
Statea  the  moneys  by  them  received."  By  the 
same  law,  the  Secretary  of  the  Treaaury  waa 
authorized  to  preacribe  such  further  regnla* 
tloni  as  to  the  manner  of  keeping  tke  books, 
and  the  accounts,  as  ha  might  think  proper.  Oil 
the  26th  of  April,  1812  (8  Story^  Laws,  1288), 
the  general  land  office  was  established,  and  all 
the  powers  and  duties  of  the  Secretary  of  the 
Treasury,  relative  to  the  public  lands,  were 
devolved  upon  the  commissioner;  to  whom,  also, 
all  retuma  from  the  land  offices  were  directed 
to  be  made,  and  by  whom  all  account*  from 
them  were  to  be  aettled.  On  the  24th  of  April, 
1S20  (3  Story'a  I^wa,  1774),  the  law  waa 
passed  requiring  the  whole  purchase  money  to 
be  paid  on  the  day  of  sale  to  the  receiver,  or 
to  Uie  Treasurer  of  the  United  States.  On  the 
3d  'of  March,  1B33  (4  Story'a  Lawa,  ['Iftl 
Z3G8),  a  law  was  passed  which  formed  a  cer- 
tain portion  of  the  landa  in  the  State  of  Mis- 
alaaippi,  purchaaed  not  long  before  from  the 
Choctaw*,  into  a  land  district  called  the 
Northeastern  Diatrict;  and  the  President  was 
directed  to  eatablish  a  land  ofSce  at  some  oon- 
venient  place  therein,  which  he  might  desig- 
nate; and  to  appoint  a  reeeiver  of  public  mos- 
eys for  that  office,  who  was  to  ^ve  bond  ae- 
cording  to  law,  and  who  waa  to  perform  shnl- 
lar  duties,  and  be  In  all  respects  governed  by 
the  laws  ol  the  United  State*,  providing  for 
the  sale  of  the  public  lands.  Thia  office  waa 
established  at  Columbus,  and  went  Into  opera- 
tion on  the  1st  of  May,  1SS8.  On  the  4th  of 
Jnly,  lB3e  (4  Story's  laws,  4119),  the  general 
land  office  waa  Te-organiaed;  and  it  waa  provid- 
ed that  the  receivera  should  make  to  the  Secra- 
tary  of  the  Treaaury  monthly  retuma  of  the 
moneys  received  by  uem,  and  should  pay  ever 
such  money,  pursuant  to  his  InstructiMls. 

The  rarlous  instructions  that  had  been  from 
time  to  time  issued  In  regard  to  the  various 
duties  of  the  officers  of  tLe  land  office^  were 
condensed,  in  the  year  1831,  into  a  alreiilar 
issued  by  the  Secretary  of  Uie  Treasury;  whlob, 
so  far  as  it  relate*  to  the  payment  of  public 
moneva  collected  by  the  receivers.  Is  as  (ollowa 
[2  BiTchard's  Isind  Documents,  443):  "When 
the  public  money  In  the  handa  of  a  receiver,  at 
the  end  of  any  month,  exceeds  the  sum  of  ten 
thousand  dollars,  it  should  be  deposited  with- 
out delay.  But  it  muat  not  be  retained,  under 
any  circumstances,  in  contravention  of  the  pro- 
visions of  the  Act  of  10th  May,  ISOO,  which  ni- 
Sire  that  the  moneys  received  by  the  rei^vera 
all  be  transmitted  within  three  months  to 
the  Treasurer  of  the  United  States,  as  they  will 
thereby  render  themselve*  and  their  anntlaa 
)b,  «^.ww^iX^X 
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liable  under  their  oflldal  bonda.  It  <■  essantUl 
that  the  public  moneva  In  the  posteBsioD  of  the 
receiTen  ihould  be  depOBited  at  the  above  in- 
tarrali."    These  inatructions,  which  were  iasued 


formed,  ever  since,  the  well  known  guide  of  re- 
oelvera  of  public  moneja  throughout  the  United 
Btatea. 

It  will  thni  he  seen  that,  for  »  receiver  of 
public  moaeys  "^althfullj  to  eieoute  and  dia- 


poeuble  that  the  duties  required  for  the  faith- 
nil  axecutlon  and  diacharge  of  an  office  can  be 
more  exactly  defined. 

On  the  20th  af  Sentember,  1S37,  the  defend- 
ant Bojd  reiigaed  nia  oSce,  having  at  that 
time  in  Mi  handa,  not  paid  over,  or  deposited, 
a*  required  bv  the  above  regulatloa,  the  lum 
of  fiftf-nine  tnousand  ilx  hundred  and  twenty- 
two  doUare  and  aixty  cents,  received  during  the 
term  designated  in  the  bond.  Tbia  balance, 
though  repeatedlj  called  upon,  he  has  ever  since 
refused  to  pay  over,  or  depoait;  and  at  May 
Term,  1838,  a  suit  wai  instituteid  against  him 
and  hia  suretlea,  on  their  official  bond,  to  re- 
oover  it.  The  defendants  pleaded  perfonuance, 
and  alle^  that  Boyd  bad  at  all  times,  after 
jhe  making  of  the  bond,  faithfully  executed 
and  dlicharged  the  duties  of  his  office.  The 
United  States,  In  an  amended  replication  filed 
at  November  term,  1839,  replied  that  he  had 
not  performed  the  condition  of  his  bond,  and 
assigned  as  breaches  of  it: 

1.  That  while  be  waa  receiver,  that  la,  during 
the  term  stated  In  the  bond,  and  up  to  the  30th 
September,  1837,  he  had  received  this  amount 
of  public  money,  and  tiad  then  and  there  n- 
fneed  to  pay  it  over  to  the  United  States. 

2.  That  between  the  time  of  bis  appointment 
and  the  3Dth  of  September,  he  had  received  this 
amount  of  public  money,  and  that  it  remain^id 
lo  hia  hanoa  on  the  30th  of  September,  and 
that  he  had  then  and  there  refuted  to  pay  ft 
over  to  the  United  Statea. 

To  tUa  replication  the  defendants  have  de- 
murred, anbatantially,  but  on  a  single  ground. 
It  ii,  tliat  it  does  not  appear  that  the  public 
money,  which  he  has  not  paid  over,  was  re- 
ceived by  him  after  the  date  of  the  bond ;  and 
it  la  alleged,  that  if  the  money  in  question  waa 
collected  Dy  him  before  that  period,  the  sureties 
are  not  answerable  for  it,  even  though  it  was 
collected  during  the  twm  for  which  the  bond 
preaerfbed  hia  official  dnUea,  and  though  it  waa 
'in  hia  hands,"  and  remained  In  hia  poesee- 
slon"  up  to  the  30th  of  September,  when  he  re- 
tired from  office. 

It  will  scarcely  be  dented  that,  so  far  aa  the 
receiver  himself  was  concerned.  It  was  hia  duty 
to  pa;  over  and  deposit  this  money,  at  what- 
ever time  It  was  received,  as  completely  after 
IftS*]  the  *16tb  of  June  as  it  was  before.  It 
is  his  duty,  from  the  nature  of  hts  office,  which 
requires  him  to  pay  over  and  depoait  all  moneys, 
whenever  received,  during  his  term.  It  la  his 
duty,  from  the  express  worda  of  the  law,  and 
th«  re^latione  of  the  Treaaury  Department; 
Iber  maka  ao  dfatinetion   la  ngard  to  the 
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money  reeelTed;  all  la  to  be  paid  over;  If  H 
was  so  received,  as  to  have  maae  it  a  breach  of 
duty  not  to  pay  ft  over  before  the  IGtb  of 
June,  this  does  not  make  it  leas  so,  to  continue 
to  withhold  it  after  that  time.  It  Is  too  plain 
for  argument,  that  Boyd  did  not  faithfully  per- 
form his  duty,  if  he  neglected  to  pay  over  theaa 
moneys,  after  the  16th  of  June,  whenever  tbey 
first  came  there. 

If,  then,  this  waa  a  duty  of  the  principal;  If 
a  neglect  of  It  was  a  breach  of  the  condition  of 
the  bond  on  his  part;  Is  there  anything  which 
exempts  the  sureties  from  liaijillty  on  account 
ofitT  What  are  the  sureties  bound  for?  They 
are  bound  to  answer  for  their  principal  pet- 
forming  every  duty  whatever,  whidi  belonged 
to  hia  office,  at  the  time  they  executed  the 
bond.  This  waa  bis  chief  and  well-lcnown  duty. 
They  knew  he  had  been  in  office  for  five 
months;  they  knew  he  must  have  received  pttb> 
lie  moneys;  they  knew  that  the  bond  they  gava 
was  dated  In  the  middle  of  a  quarter;  they 
Icnew  therefore  that  the  public  moneya,  thna 
received,  must  he  remaining  in  bia  handa  unde- 
poaited.  It  waa,  therefore,  a  duty  which  when 
they  signed  the  bond,  tbey  knew  he  had  to  per- 
form. They  could  ascertain  the  amount  of 
their  liability  at  that  time.  They  were  not  ti 
any  way  taken  bv  surprise.  They  executad  tha 
bond  with  a  full  knowledge  that  their  principal 
WBS  bound  to  pay  over  and  deposit  the  moneyi 
then  in  hia  hanJs.  It  ia  true  that  a  surety  may 
not  he  bound  always  to  see  new  duties  per- 
formed, which  are  imposed  on  their  principal 
after  the  date  of  the  bond;  but  these  are  not 
of  that  character.  Let  us  suppose  that  this 
bond,  executed  on  tha  IGtb  of  June,  bad  con- 
tained. In  terms,  this  condition:  "that  the  said 
Boyd  shall  faithfully  perform  his  duty  as  a 
receiver,  by  paying  orer  and  depoeiting  all  pnb- 
lie  money  now  in  hia  bands;"  will  it  be  con- 
tended that  the  auieties  would  not  then  hats 
been  answerable  I  And  la  not  this  the  east 
where  auch  a  condition  ia  contained  in  anb- 
atance,  when  there  is  a  condition  that  he  ahsU 
perform  every  duty,  and  this  hi  a  well-knon 
and  prescribe  'duty.  The  designation  [*1I4 
of  a  general  duty,  neoeaaarily  embraces  thi 
particiJJar  duty.  It  aeems  clear  then  that  to 
pay  over  the  moneya  remaining  in  hia  handi 
when  the  liond  wm  signed,  waa  a  dnty  cl  the 
principal,  and  one  which  the  auretiea  knew  ht 
waa  bound  to  perform.  They  are  therefore  si- 
awerable  for  a  breach  of  it. 

But  it  may  be  aaid  that  the  dnty  waa  «M 
which  ahould  have  been  performed  Defora  tks 
bond  was  executed;  that  the  money  received 
before  the  IGth  of  June  should  have  bem  pM 
before  that  day.    To  that  it  may  be  aa- 


over,  even  though  the  money  tiad  been 
before  the  date  of  the  bond.  It  the  sun  is 
question  was  received  in  the  laat  preccdiic 
month,  there  waa  nothing  in  the  law  wUA  ha- 
quired  it  to  be  paid  over  liefore  the  date  of  tb* 
bond,  and  the  demurrer  admits  the  fact  to  k 
so,  by  objecting  only  to  the  want  of  eertaiatj 
as  to  the  receipt  of  the  money  at  the  day  of 
(he  date  of  the  bond.  We  have  k  right,  md« 
this  demurrer,  to  assume  that  thia  money  wsi 
all  received  within  thirty  days  preceding  tiM 
Pctmll. 
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data  ct  tb«  bond;  w«  on  have  no  knowledgB 
that  aBoh  wM  not  aotually  the  fact;  if  it  was 
•o,  tha  duty  of  the  reoeiver  wm  to  pay  it  over 
after  the  date  of  the  bond,  thou^  it  wai  re- 
oalvod  before.  Or,  enppoM  that  a  receiver 
abould  oolleet  nine  thoiuand  dollar*  before  the 
data  «f  tha  bond,  and  one  thouwod  dollari 
After;  the  law  raquirea  him  to  deposit  only 
when  he  haa  ten  thouaand  dollara;  M  not  the 


But,  tn  the  Mcond  plaM,  If  we  admit  that 
tbe  iBOiier  waa  receiTed  before  the  date  of  the 
bond,  and  that  it  ought  to  have  been  then  paid 


leglwt 
refuul 


[a  in  the  [Mrmanent  refusal  to  pafi 
to  aooonnt,  a  failure  to  make  report,  i 
to  depoait  tha  money  at  a  preacnbed  day,  may 
each  M  great  Improprietiea  and  violations  of 
cAdal  duty,  but  it  ia  the  final  neglect  to  pay 
over  the  money  which  constitutea  the  great 
breaehi  and  this  doei  not  become  leas  a  breach 
baeanse  there  have  been  other  and  previous 


BuT^  I 


Jut,  in  the  third  place,  if  we  admit  that  the 
!•&*]  BOOay  was  reoeived  'before  the  date  of 
tlM  bond,  and  ought  to  have  been  paid  over 
bafore  the  date,  the  terms  of  the  bond  etprBsgly 
provide  for  a  default  in  this  payment.  Wheth- 
er the  proper  depoait  had  been  made  was  un- 
kiiown  to  tha  public  officers  when  the  bond 
waa  taken;  they  therefore  required  that  it 
should  embrace  the  duties  of  Boyd  during  hi* 
whola  term — that  is,  from  the  23d  of  December 
tor  four  years.  8u<di  are  the  words  of  the 
bond;  ■ncli  are  its  voluntary  obligations  on 
the  jMirt  of  the  sureties.  There  ia  nothing,  aa 
I  have  said,  in  the  assignment  of  these  breaches 
irbioh  GOnfUota  with  tbe  fact  that  the  money 
waa  collected  within  a  period  that  did  not  re- 

aulra  ita  payment  to  be  made  to  the  United 
tfttea  befora  the  date  of  the  bond ;  but  if  there 
wer« — if  it  la  admitted  that  the  money  waa  all 
received  on  the  first  of  January,  1837,  is  not 
that  within  the  term  of  four  years  from  the 
Z3d  of  December,  1B36;  during  all  of  which, 
prewfanu  to  the  data  of  the  bond  as  well  as 
■ubeequent,  these  sureties  atipulate  the  rcceiv- 
er'a  dntiea  shall  be  faithfully  performedl 
That  a  bmi,  voluntarily  entered  Into,  to  guar- 
antea  the  perfonnanoe  of  all  dutiea  from  a 
day  expreaaly  atipulated  in  the  bond,  though 
anterior  to  its  date,  to  another  day  alio  stipu- 
lated— If  the  principal  ao  long  remains  in  office 
— ia  4  la^  and  binding  Inatrument,  oannot  be 
denied.  And  aueh  waa  the  case  here,  and  such 
|a  tha  eondttion  that  la  broken;  It  we  take  the 
(fMta  <d  tht  case  to  be  more  favorable  to  the 
snntiea  than  neceasarily  results  from  the  aa- 
■ignment  of  breachea  to  which  thejr  demur. 

U^then,  it  be  alleged  that  this  payment 
Might  to  hare  been  made  before  the  date  of  the 
boad,  we  aay:  let.  That  such  is  not  Qeeesaariiy 
the  fact,  ^nw  money  may  have  been  receiv^ 
witUn  a  month  of  that  date.  Zd.  That  if  It 
oo^t,  it  ia  not  Ims  an  obligation  on  the  sure- 
U«a  to  ae«  K  anbaequently  paid.  Sd.  That  the 
avratiea,  by  tha  tema  of  the  bond,  stipulated 
ts  meet  nali  «  oontingency. 

Km  can  Um  anretlee  relieve  themaelvea  by 
the  allegation  that  there  waa  a  ne|[laot  OB  the 


part  of  the  obllgeea.  To  aay  nothing  of  tha 
well  recognised  principle  that  the  rights  of  tha 
public  cannot  be  impaired  by  the  neglect  of  Ita 
ofScers  to  require  the  proper  settlements,  or  to 
institute  suits  agaiuBt  the  principal.  The  Unit- 
ed States  V.  Kirkpatrick,  9  Wheaton,  720;  The 
United  *8Ute*  v.  Vanunt,  II  Whea-  [*1»« 
ton,  184;  The  United  State*  v.  Nicholl,  IS 
Wheaton,  509.  Yet,  aa  the  caae  presents  it- 
self by  this  demurrer,  It  Is  quite  evident  that 
there  was  no  neglect  whatever:  that,  at  the 
time  the  bond  was  signed,  the  money  may  have 
been  received,  and  yet  the  period  to  account  for 
it  or  to  deposit  it  has  not  arrived.  It  is,  indeed, 
probable  that  the  state  of  his  account  could 
not  have  been  known.  He  waa  appointed  In 
Wasliiogton  on  the  27th  of  December;  he  could 
scarcely  have  commenced  his  official  duties  in 
Mississippi  before  the  middle  of  January;  his 
first  quarterly  account  was  to  be  made  up  to  the 
1st  of  April,  and  necessarily  requires  aome  time 
after  that  date  for  its  tranamiasion  with  tha 
vouchers;  the  bond,  sent  from  Washington  to 
Uississippi,  was  executed  there  in  June.  It 
may  well  be  doubted,  therefore,  even  if  these 
moneys  were  received  before  the  Ist  of  April, 
wbether  this  default  could  have  been  known 
before  the  bond  was  sent  for  execution.  But 
ia  far  more  probable  that  these  moneys  n 


e  had  been  r 


neglect,  to  their  prejudice,  is  chargeable  agaioat 
the  United  States  or  their  officers. 

If  these  views  are  correct,  the  following  po- 
sition ia  established:  That  where  a  receiver  l« 
bound  by  his  bond  to  deposit  moneys  in  his 
hands,  received  during  a  apecified  official  term, 
it  is  a  breach  of  that  bond  if  he  neglects  to  de- 
posit what  was  received  during  the  time  pre- 
acribed,  but  previous  to  ita  date;  and  this  ia 
especially  tha  caae  if  the  bond  is  dated  after 
the  receipt  of  the  money  but  before  the  time  of 
depoait  prescribed  by  law  or  regulation,  or  if 
the  money  received  actually  remains  in  hia 
hands  at  that  date. 

The  judicial  decisions  of  the  courts  of  com- 
mon law,  as  well  as  of  thin  court,  seem  to  es- 
tablish the  same  position.  There  is  nothing  in 
the  condition  of  this  bond  tliat  the  obligor  can- 
not perform;  and  it  is  a  well  settled  principle 
that  if  a  condition  can  be  performed,  without 
breach  of  the  law,  it  is  good:  Mitchdl  v.  Ray- 
nolds,  10  Modem,  134.  In  the  case  of  Arling- 
ton V.  Meinch,  2  Saunders,  414,  it  was  held 
that  the  recital  was  the  part  of  the  bond  which 
governed  its  construction,  and  that  the  condi- 
tion must  be  construed  by  it.  In  the  case  of 
Newman  v.  'Newman,  4  Maule  A  Sel.  [*197 
06,  it  waa  held  that  if  there  were  some  things 

Iuired  in  the  condition  which  were  void,  tlue 
not  release  the  obligors  from  the  perform- 
ance of  the  other  conditions.  The  principle  la 
well  established  that  the  sureties  are  bound  by 
terms  of  the  agreement,  as  recited  in  the  bond, 
unless  some  parts  are  illegal,  and  then  their 
reBponsibility  remains  for  the  residue.  It  la 
their  agreement  that  controla,  and  thia  is  a 
matter  for  the  court  and  jury  to  judge  of.  In 
the  case  of  Eassell  v.  Long,  2  Maule  ft  BeL 
3d3,  the  obligor  waa  a  church  warden,  holding 
from  fear  to  year,  eomnuBcin^  in.  thft  uo^V  ^ 
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April;  OD  the  5th  December,  1794,  he  gave  hla 
OffieUI  bond  for  the  faithful  performance  of  his 
dntiea  then  imposed,  or  that  mJKht  thereafter 
be  imposed;  the  plajntiffa  sought  to  charge  him 
for  dutiea  after  ^prit,  1TB7,  to  which  the  surety 
objected,  and  was  Buetained  b;  the  court,  ft 
was  admitted  that  he  waa  bound  (or  the  whole 
year,  or  term  during  vhfoh  the  hood  wu  given; 
the  onljr  question  waa,  whether  a  fair  oonitnic- 
tfoD  of  the  words  of  the  b<»id  extended  his  lia- 
bility further.  In  the  caae  of  Nare*  t.  Ronlet, 
U  Eaat,  GIO,  a  collector  waa  appointed  under 
«ii  Act  of  Parliament  to  perform  certain  duties, 
which  were  to  be  deaignated  bj  another  act  "to 
be"  lubsequently  passed,  the  title  of  which  was 
giTen;  It  Bo  happoied  that  the  aet  thus  referred 
to  was  actually  passed  before  the  data  of  the 
bond,  or  the  law  which  required  it,  and  the  col- 
lector acted  under  it,  and  became  a  defaulter; 
it  was  held  that  his  sureties  were  liable,  it 
being  evident,  from  the  whole  tenor  of  the 
bond,  that   it   referred  to   the   act   previoualy 

ried,  notwithstanding  the  prospective  words. 
the  eourae  of  argument,  it  waa  said,  as  a 
thing  not  doubted,  that  the  commissioners  of 
revenue  "misht  well  take  such  a  security  that 
the  duties  that  were  actually  collected  should 
not  be  lost."  In  the  ease  of  Curling  v.  Chalklen, 
S  Manle  &  8eL  SOB,  a  collector  of  poor  rates 
gave  bond,  "that  he  should  render  to  the 
church-wardens  at,  etc.,  and  as  often  thereafter 
as  required,  a  true  account  of  the  moneys  so 
collected,  etc,  and  of  all  moneys  rated  and  not 
received;  and  pay  over  the  moneys  so  by  him 
collected  and  received  and  remaining  m  his 
hands."  The  collector  waa  ^pointed  in  IBOS; 
the  bond  was  dated  Slst  July,  ISIO;  and  the  ap- 
pointment expired  in  1814.  Lord  EHenborough 
said:  "I  thmk  it  is  clear,  from  the  act  of 
198*]  Parliament,  'and  the  condition  of  this 
bond,  that  it  was  Intended  to  be  given  aa  a 
security  for  the  faithful  accounting  of  the  prin- 
dpal  for  the  time  prior  to  that  when  the  bond 
waa  executed,  and  also  for  the  whole  period  of 
time  after  the  execution  of  the  bond,  during 
which  he  should  oontinue  in  the  office  of  col- 
lector." In  tha  caae  of  Peppin  v.  Cooper,  i 
B.  ft  A.  431,  the  collector  of  rates  waa  ap- 

Kinted  £2d  August  1612;  he  gave  bond,  dated 
til  December,  1812,  that  he  should  from  time 
to  Uma  and  at  all  times  thereafter,  faithfully 
collect,  etc.  Abbot,  Ch.  J.,  said:  "I  am  of  opin- 
ion tlwt  the  condition  of  the  bond  is  satisfied 
by  the  faithful  collection  of  the  rates  for  one 

fear.  The  office  of  collector  must  be  annual. 
think,  therefore,  ft  waa  the  intention  of  the 
parlies  that  this  bond  should  only  be  oo-ezten- 
aive  with  the  duties  to  be  performed." 

In  the  case  of  Dawes  v.  Edes,  3  Maaa.  ITT 
an  administrator  gave  bond  to  render,  etc.,  of 
the  goods,  etc.,  which  have  or  shall  come  to 
his  hands.  It  was  objected  by  the  surety  that 
these  word*  did  not  imply  a  retrospective 
meaning,  but  the  eourt  said  that  the  bond 
clearly  covered  what  came  into  the  adminietra- 
toPa  haiuis  tiefore  as  well  as  after  its  dkte.  In 
Roth  V.  Miller,  IS  6er.  A  Haw.  107,  Judge  Dun- 
can said:  "Although  it  may  be  admitted  that 
bonds  are  not  to  be  construed  strictly  against 
•uretiee,  yet  securities  are  aa  much  Iraund,  ac- 
cording to  the  true  meaning  of  the  obligation, 
M  principals."  In  4  Yates,  340,  and  4  Dallas, 
79,  Judge  Smith  haa  laid  down  the  true  princi- 
ple of  construotion  to  b^  that  tha  aurety  b  not 
11A 


liable  further  than  the  true  intention  aad 
meaning  of  the  parties  expreseed  in  the  Instra- 
ment,  and  the  legal  construction  of  the  words 
used,  make  him  liable;  but  so  far  he  is  liable, 
and  the  legal  construction  of  the  words  make 
him  answerable.  All  who  bind  themselves  in 
a  bond,  are  equally  obligors;  and  ther«  an 
many  cases  in  tne  construction  of  bonds,  where 
the  letter  of  the  condition  has  been  departed 
from,  to  carry  into  effect  the  intention  of  the 
parties.  And  it  is  a  rule  in  the  oonstmetion  of 
all  deeds  that  they  are  to  be  construed  most 
atrictly  against  those  who  make  them,  and 
most  favorably  for  those  for  whose  benefit 
they  are  made,  as  every  contract  is.  In  the 
case  of  The  Dedham  Bank  v.  Chickering,  3 
Pickering,  341,  the  same  principle  is  euatajned 
It  was  held  there  that  where  tAe  terms  of  the 
bond  were  general,  so  as  to  embrace  the 
whole  'period  of  a  person  being  in  of-  [*!•• 
flee,  they  could  not  be  restrained  to  a  single 
year,  although  it  had  been  customary  to  re- 
elect him  from  time  to  time.  Turning  to  tha 
decisions  of  this  court,  we  find  in  the  caae  of 
Sthreahley  v.  The  United  States,  4  Cranch,  lAI, 
the  Chief  Justice  laying  down  the  duties  of  a 
collector  of  revenue  for  which  his  sureties  sire 
answerable,  to  be.  Ant,  a  liability  to  pay  over 
what  be  has  collected;  and,  second,  to  answer 
for  any  neglect  in  collecting  it.  While  tbe 
court  In  that  case  refused  to  make  the  sureties 
answerable  for  outstanding  duties  at  the  time 
his  office  ceased,  they  held  them  to  be  mi- 
swerable  for  the  payment  of  all  that  had  been 
collected  before  that  time.  Tbe  case  of  The 
United  State*  v.  Giles,  9  Cnuieh,  S12,  was  that 
of  a  marshal,  who  gave  bond,  dated  the  9th  of 
January,  1801,  well  and  fsithfuUy  to  perfonn 
the  duties  of  his  office,  but  without  any  limi- 
tation whatever,  as  to  the  period  when  the 
obligation  of  the  sureties  was  to  begin.  It 
appeared  that  previous  to  tbe  date  of  his  bond, 
the  marshal  had  collected  a  sum  of  public 
money,  which  he  had  not  paid  over,  aa  directod 
by  the  treasury  regulations  to  do;   but  it  did 


The  sureties  contended  that,  aa  the  money  had 
been  collected  before  the  date  Of  their  bond, 
which,  by  its  terms,  had  no  relation  to  any  du- 
ties pre^ous  to  it*  date,  it  waa  not  a  breach  of 
duty  for  whioh  they  were  answerable.  Two  of 
the  judges  ureed  with  this  view  of  the  case; 
two  others  dMered  with  them,  and  held  that 
the  sureties  were  liable,  because  the  money, 
though  received  before  the  date  of  the  bond,  waa 
then  in  the  marshal's  hands,  and  not  paid  over; 
and  tbe  other  two  appear  to  have  concurred 
on  this  point,  though  they  considered  the 
want  of  evidence  of  any  demand  having  been 
made  of  the  marshal,  a*  sufficient  to  relieve 
him  from  the  charge  of  having  converted  it. 
This  caae  wants  the  essential  feature  of  the 
present  one;  an  express  stipulation  in  tjie  bond, 
of  the  time  when  the  receiver's  liability  is  to 
1>egini  yet  even  there,  the  payment  of  the 
money,  independent  of  the  time  of  receipt,  i* 
regarded  as  a  substantial  duty,  which,  if  vio- 
lated, involves  a  breach  of  tbe  condition.  In 
the  case  of  Walton  v.  The  United  SUtes,  9 
Wheat.  651,  the  court,  in  speaking  of  the  official 
bond  of  a  receiver,  say  that  it  ia  not  an  in- 
strument given  for  a  particular  balance  of 
money;  bi2  that  it  is  a  'security  mere-  (*a0C 
Patera  1&, 


Tbb  Uriteo  States  v.  Boid  cr  al. 


It  for  tlie  oRicer  performing  hia  duties  in  good 
fiath.  In  the  case  of  Miller  t.  Stewart,  9 
Whut  660,  the  defendant  was  surety  in  a 
bond  conditioned  that  Ustick  "had  faithfull; 
diaeharged,  and  should  continue  to  diicharge 
Uba  dutiei  of  his  appointmcat,"  aa  a  collector 
of  iiit«nMl  revenue;  and  it  waa  sought  to 
diarge  bini  with  duties  arising  under  a  subse- 
quent appointment.  This  the  court  refused  to 
•auction:  "id  thus  laid  down  the  obligations 
of  a  suretj:  "To  the  extent,  and  in  the  man- 
ner, and  under  the  circumstances  painted  out 
in  his  obligation,  the  surety  ia  liaole,  but  no 
further.  He  has  a  right  to  stand  upon  the  ver]r 
terlDB  of  his  contract."  It  is  evident,  from 
the  terms  of  the  bond,  that  it  was  dated  after 
the  appointment,  jet  the  surety  voluntarily 
made  himself  liable  during  the  whole  of  that 
appointment;  and,  as  in  the  case  of  Hasaell  t. 
LiHiK,  the  zourt,  though  they  would  not  extend 
his  Uability  farther,  asserted  its  existence  fully 
to  that  extent.  In  the  case  of  The  Unit«d 
States  r.  Eirkpatrick,  Q  Wheat.  720,  the  de- 
fendant waa  surety  in  a  bond  dated  4th  of  De- 
cember, 1813;  the  principal  obligor  was  com- 
missioDcd  on  the  13tb  of  November;  the  court 
said  "the  bond  in  oueation  was  given  with  ex- 
press reference  to  this  commission,  and  its  ob- 1 
ugatory  force  was,  of  course,  confined  to  acts 
done  while  that  commission  had  a  legal  con- 
tinuance." In  the  case  of  the  United  States  v, 
Nicholl,  12  Wheat.  SOS,  the  defendant  was 
surety  in  a  bond,  dated  2Zd  of  February,  1819, 
for  the  faithful  performance  by  Robert  Swart- 
wout  of  the  duties  of  his  office  of  navy  agent, 
which  commenced  on  the  30th  of  November, 
18]8,  and  continued  for  four  years.  The  court 
below  had  charged  the  jury  that  the  defend- 
ant waa  not  liable  for  a  deficiency  of  public 
money,  reported  on  by  the  accounting  officers, 
subsequent  to  the  expiration  of  hit  office.  On 
this,  the  Supreme  Court  say,  that  if  by  this 
"it  was  intended  to  convey  the  idea,  that  he 
wu  not  responsible  for  money  that  came  into 
8w&rtwout's  hands  while  in  office  but  which 
tut  kftervrards  failed  to  account  for  and  pay 
over,  it  waa  clearly  incorrect."  In  the  case  of 
fVrraT  t.  The  United  SUtes,  6  Peters,  373,  the 
plaintiff  was  the  surety  of  Hector,  the  Sur- 
veyor-General, in  a  bond,  dated  17th  of  August, 
1823,  conditioned  that  he  "shall  faithfully  dii 
clutrge  the  duties  of  his  office."  He  was  a; 
pointed  an  the  ISth  of  June,  1823,  and  had  ri 
<«iTed  certain  public  money  before  the  date  of 
XOl*]  his  'bond  and  soma  even  before  the 
d»t«  of  his  commMsion.  This  money  he  failed 
to  pay  over,  and  the  sureties  denied  their  lia- 
bility for  such  failure.  The  Supreme  Court 
said,  *^hat  for  any  sums  paid  to  Rector,  prior 
to  the  execution  of  his  bond,  there  is  but  one 
ground  on  which  the  sureties  could  be  held  an- 
awerablc,  and  that  is,  on  the  assumption  that 
he  still  held  the  money  in  bank,  or  otherwise. 
If  still  in  his  hands,  he  was,  up  to  that  time, 
a  b«ilee  of  the  govemmeut;  but  upon  the  con- 
trsry  hypothesis,  he  had  become  a  defaulter, 
■ad  his  defense  was  already  consummated." 
They  go  on  to  £ay,  referrinc  to  the  latter  state 
of  the  case,  that  then,  "if  intended  to  cover 
ps«t  dereliction,  the  bond  should  h&ve  been 
made  retroapective  in  its  language."  In  the 
esse  of  The  United  States  v.  Tingey,  5  Peters 
!2S,  the  question  arose  whether  or  not  a  bond 
Toluntarilj  antarsd  Into  miflit  not  be  made  by 
t0  I^md. 


the  sureties  with  the  United  States,  as  fully  as 
it  might  be  with  an  Individual:  and  this  court 
expressly  recognined  the  binding  authority  of 
such  a  contract  on  the  sureties. 

From  these  decided  cases  it  clearly  results 
that  where  a  surety  voluntarily  enters  into  a 
bond  he  is  bound  by  its  conditions  as  they  are 
to  be  deduced  from  the  recitals  of  the  instru- 
ment itself;  that  these  conditions  may  be 
retrospective  in  their  character,  and  apply  to  a 
serias  of  transactions  commencing  before  the 
date  of  the  bond.  If  such  Is  the  sgreement 
therein;  that  the  agreement  to  pay  over  public 
moneys  appliea  equally  to  those  reeeivt^  be- 
fore, as  after  the  date  of  the  bond,  even  with- 
out a  retrospective  clause,  where  they  remain 
in  hand  at  the  date  of  the  bond. 

In  the  preaent  case,  the  record  establishes 
the  facts  necessary  to  bring  It  within  these 
principles.  The  bond  is  voluntary;  It  embraces 
in  terms  all  acts  of  the  principal  as  far  back  as 
the  23d  of  December;  the  money  was  In  hia 
bands  at  the  date  of  the  bond. 

An  objection  of  a  different  charsoter  waa 
taken  by  the  counsel  for  the  defendant  In  er- 
ror, but  not  pressed  in  the  argument.  It  is  to 
the  form  of  the  replication,  which,  it  is  al- 
leged, "does  not  fairly  respond  to  the  plea;" 
but  is  "evasive  and  uncertain."  An  examina- 
tion of  the  pleadings  will  show  that  this  ob- 
jection cannot  be  sustained;  but  this  is  un- 
necessary; for  if  it  were  valid,  it  was  not  as- 
signed as  a  special  cause  of  demurrer,  without, 
which,  by  the  'law  and  practice  of  Mis-  [*aoj 
sisaippi,  it  could  not  be  noticed  by  the  court. 
Revised  Code  of  Miss.  61*. 

On  the  whole  case,  therefore.  It  is  snbmitted 
tEiat  the  court  below  erred  in  niatBinlog  the 
demurrer,  and  that  the  liability  of  the  aure- 
ties  ought  to  have  been  enforced. 

Mr.  Cocke,  for  the  defendant 

This  was  an  action  of  dsbt,  brought  by  the 
plaintiffs  in  error  against  the  defendants,  in 
the  Circuit  Court  of  the  United  States  for  tba 
District  of  MississippL  It  is  founded  on  the 
oSiciat  bond  given  by  Gordon  D.  Boyd,  as  n- 
ceiver  of  pubuc  moneys  of  the  United  States, 
for  the  district  of  lands  subject  to  asle  at  Co- 
lumbus, in  the  State  of  Mississlpg^ 

By  an  inspection  of  the  bond,  it  appears  that 
the  said  Gordon  D.  Boyd  waa  appointed  re- 
ceiver on  the  27th  day  of  Deccmbra,  1836;  but 
that  he  and  his  sureties  did  not  execute  the 
bond  sued  on,  until  the  ISth  day  of  June,  1837; 
and  that  the  bond  was  not  approved  at  tbe 
Treasury  Department  of  the  United  States  un- 
til the  Uth  day  of  October,  1837. 

The  sureties,  the  present  defendants,  craved 
oyer  of  the  bond  and  the  condition;  and  ths 
condition  being  read  to  them  in  these  words: 
"The  condition  of  the  foresoing  obligation  is 
such,  that  whereas  the  President  of  the  United 
States,  hath,  pursuant  to  taw,  appointed  the 
said  Gordon  D.  Boyd  receiver  of  publio  moneys 
for  the  district  of  lands  subject  to  sale  at  Co- 
lumbus, in  the  State  of  Mississippi,  for  tbe 
term  of  four  years  from  the  27th  day  of  De- 
cember, 1S3S:  Now,  therefore,  if  tbe  said 
Gordon  D.  Boyd  shall  faithfully  execute  and 
discharge  the  duties  of  his  office,  then  the  above 
obligation  to  be  void  and  of  none  effect;  other- 
wise, it  shall  abide  and  remain  in  full  force  and 
virtue."  The  defendants  pleaded  tha.t.  ihsi  «^^ 
Gordon  D.  Bojiffi&al^^nB^'i^ii^  ^^''^'^>*=^^^ 


BnisEiiK  CouBT  or  the  Umrm  Btath. 


IMt 


•n  timea,  after  the  making  of  the  laid  bond 
And  eondltioii  thereof,  well  uid  tml;  observe, 
perform,  fulfil,  and  keep  the  condition  of  the 
■■id  bond,  b7  fAithfullj'  executing  and  dia- 
cbuging  the  duties  of  Ub  office,  according  to 
the  tenor  and  effect,  true  intent  and  meaning 
of  the  condition  of  the  «aid  twnd. 


1  the 

eonditian  of  the  aai^  bonif  declared  on,  but 
broke  the  tame  In  this,  to  wit:  that  the  said 
Gordon  D.  Boyd,  after  the  said  27th  da;  of 
DeeemtMr,  1639,  and  while  be  was  receiver  of 

Jmblio  moneys  for  the  district  of  lauds  sub- 
ect  to  sale  at  Columbus,  in  the  Stat«  of  His- 
■Issippi,  and  as  such  receiver,  received  of  the 
public  monefs  of  the  United  States  diven 
large  aums  of  money,  amounting  In  the  whole 
to  tk  large  som  of  monej,  to  wit:  to  the  sum  of 
flftf-nine  thonaand  six  hundred  and  twenty- 
two  dollara  and  dstj  oenta,  at  the  dietrict 
aforesaid!  whioh  said  aum  of  fifty-nine  thou- 
sand alz  hundred  and  twenty-two  dollars  and 
sixty  eanta,  the  aaid  Gordon  D.  Bojd  then  and 
there  wholly  failed,  neglected,  and  refused  to 

Ey  orar  to  the  plalnuffs,  punuaot  to  his 
itruotiona  from  tne  Secretary  of  the  Treasury 
of  the  United  States,  aa  he  waa  bound  to  do 
by  law,  and  the  dutiea  of  hia  lald  office  of  re- 

2.  That  the  ai^d  Gordon  D.  Boyd,  ofter  the 


of  September,  IStT,  and  while  he  waa  receiver 
of  publie  moneys  for  the  district  of  land  anb- 
}eeC  to  aala  at  Cohimbna,  En  the  stato  of  Mia- 
sissippi,  and  aa  such  receiver,  received  divert 
large  luma  of  the  public  money  of  the  United 
States,  amouDtlnB  in  the  whole  to  a  large  sum 
of  money,  to  wit:  to  the  tom  of  fifty-nine 
thousand  alx  hundred  and  twenty-two  dollan 
and  sixty  cents,  at  the  district  aforesaid;  and 
that  the  aaid  sum  of  flfty-nloe  thousand  six 
hundred  and  twenty-two  dollars  and  sixty 
canta  remained  In  the  hands  of  the  said  Gordon 
D.  Boyd,  aa  reodver  aa  aforesaid,  on  the  SOtli 
day  of  September,  1837,  to  wit:  at  the  distrlot 
aforesaid;  and  that  the  eald  Gordon  D.  Boyd 
then  and  there  wholly  failed,  neglected,  and 
refused  to  par  the  same  over  to  the  plaintiffs, 
pursuant  to  bis  instructions  from  the  Secretary 
of  the  Treasury  of  the  United  States,  aa  he 
waa  bound  to  do  by  law,  and  the  dutiea  of  Ua 

To  tUa  replication  the  defendant!  demurred; 
and,  for  eauaea  of  tbmurrer,  itated  the  follow- 
ing, to  wit: 

Tst  The  first  breach  does  not  state,  or  show 
Uie  time  at  whIoh  the  sum  of  money  mentioned 
waa  received  by  the  said  Gordon  D.  Boyd,  aa 
receiver:  whether  the  tame  wu  received  before 
or  after  the  day  of  tlio  date  of  tbe  said  bond. 

2d.  The  firat  braaeh  does  not  state  or  show 
104*]  that  the  siUd  Gordon  'D.  Boyd  hath 
failed,  negleetod,  or  refuted  to  pay  over  to  tha 
plaintiffs,  any  moneys  collected  by  him  at  anv 
time  after  the  day  of  the  date  of  the  said  bond. 

Sd.  The   aeoond   breach   assigned,    doea    not 
state  or  ihow   any  time  at  which    the    tald 
Gordon  D.  Boyd  received  the  taid  sum  of  money 
mentiosad  te  the  mii.  aaooad  brsacL 
It* 


4th.  The  aaid  second  breach  doea  not  state 
or  show  that  the  said  Gordon  D.  Boyd  ne^ect- 
ed,  failed,  or  refused  to  pay  over  any  moneys 
collected  by  him  as  such  receiver,  at  any  time 
after  tbe  day  of  tbe  date  of  said  bond. 

To  this  there  was  joinder  in  demurrer;  on 
wliich  the  Circuit  Coiut,  after  argument,  gave 
judgment  for  tbe  defendants.  To  reverse  this 
judgment,  the  plaintifft  have  prosecuted  their 
writ  of  error  to  the  Supreme  Court  of  tbe 
United  States.  To  suataLn  the  judgment  of 
the  court  below,  on  the  part  of  the  ddendanta. 
It  U  insisted: 

1st.  That  it  is  the  duty  of  the  court  to  look 
into  the  contract  itself;  the  construction  of  it 


the  parties  to  it.  It  will  be  found  that  the 
contract  was  entered  into  on  the  ICth  of  June, 
1S37,  and  approved  on  the  Mb  of  Oetober,  1S37; 
that  it  is  prospective  in  Its  tarms.     It  is  an 


discharge  of  duties  thereafter  to  be  performed. 
If,  at  the  time  of  the  execution  of  the  bond,  on 
the  leth  of  June,  IS37,  the  snretlea  bad  been 
told  that  Boyd  had  already  become  defaulter 
to  the  government,  to  the  amount  of  fifty-nine 
thousand  six.hundred  and  twenty-two  doltara 
and  sixty  eenta,  and  they  had  then  been  asked 
to  become  responsible  for  that  defalcation,  it 
would  have  involved  very  different  coneidera- 
ttons  than  those  of  an  nndertaklug  Uiat  be 
should  thereafter  executo  and  discharge  tbe 
duties  of  his  office. 

In  the  matter  of  Rector,  In  the  ease  of  Far- 
rar  and  Brown  t.  The  United  States,  5  Peters, 
3TS,  this  court  well  say:  "If  tbe  contract  ia 
entered  into  to  oorar  a  past  dereliction,  the 
bond  should  have  been  made  retroepectire  in 
its  language.  The  securities  have  not  under- 
taken against  his  past  misconduct. 

In  the  case  of  The  United  States  v.  GUea  et 


'bond,  receive  money  upon  an  execution  ['S0& 
due  to  the  United  States,  with  orders  from  tbe 
comptroller  to  pay  it  into  the  Bank  of  tbe 
UniMd  States  which  he  neglects  to  do;  the 
■nretiee  in  his  official  bond,  executed  after- 
wards, are  not  liable  therefor  npon  tbe  bond, 
although  the  money  remained  in  the  marshaPa 
hands  after  the  execution  of  the  bond." 

This  case,  on  principle,  coven  all  the  gronnda 
npon  which  Boyd's  securities  are  attempted  to 
be  Inenlpated. 

So  far  aa  the  proceedings  In  this  action  upon 
the  bond  are  concerned,  there  Is,  perhaps,  bo 
difference  In  point  of  law  between  the  liability 
of  Boyd  and  the  liability  of  the  sureties.  It 
may  be  said  that  It  Is  tbe  contract  of  both,  and 
hinds  both  or  neither.  United  SUtet  v.  Orr^ 
AdmVs    8  Peters  Rep.  SM. 

The  United  States  are,  however,  not  witbont 
remedy;  for  there  can  be  no  doubt  but  that  an 
action  fai  another  form  would  lie  agalnat  Boyd 
for  the  amonnt  received,  however  or  wheoao- 
ever  received.    Ibid. 


an  action  of  asaumpslt,  at  the  suit  of  the 
United  States  against  him,  for  to  much  money 
had  and  received  to  the  nae  of  the  United 
8t«taa,  baa  ooBfaisad  %  Judgment  In  the  oonrt 


Tsi  VtmtB  Statkb  t.  Both  xt  ti- 


•H 


bdow.  Bnt  be  tlila  t»  It  11W7,  It  eumot  b« 
true  tbAt  th»  niratiea  can  be  inculpated  for  amj 
defaleation  that  maj  have  oocnrred  prior  to 
tfaair  having  become  suretiea.  The  eontract  of 
a  suretj  it  to  be  construed  atrlctljr,  both  in  law 


1  fn'equit]r;   and  bia  liability  ia  not  to  be 

ended  by  implication  bejond  the  terau  of 

faia  contract.    AUlIer  t.  Stuart  et  al.  0  Wheat. 


extended  li 


To  the  extent,  and  in  the  manner  pointed 
ont  in  hia  obllntlon,  ia  the  auretf  bound,  and 
DO  further;  and  he  baa  the  right  to  atand  upon 
the  very  termi  of  hia  contract.  Ibid. 

2d.  In  a  case  like  the  present,  the  pleading 
jnatly  oommanda  our  attention.  The  replica- 
tion holds  the  important  position  of  the  declara- 
tion, and  ahould  atate  the  faota  upon  which  the 
plaintiffs  rely  tor  a  recovery,  with  the  samr 
eertaintj  aa  would  be  required  in  a  declaration: 
a  certainty  at  least  equal  to  the  legal  effect  of 
the  contract  declared  on.  It  ahould  show  the 
matter  of  rlsht,  in  point  of  law,  on  which  the 
plaintiffa  aeek  a  recovery.  It  ahould  aupport 
the  declaration,  and  be  at  the  same  time  re- 
SOt*]  eponaive  *ta  the  plea.  It  should  dther 
confess  and  avoid  the  plea,  stating  diatlnctly  the 
matter  of  avoidance,  or  it  ahould  deny  the  plea, 
•o  that  the  defendants  could  take  iaaue  on  the 
matter  of  fact  on  which  the  plaintiffs'  legal 
right  for  a  recovery  dependa. 

Based  upon  the  position  that  the  defendant's 
Uabilitiee  were,  by  the  terms  and  legal  effects 
of  their  contract,  limited  to  the  execution  and 
diocharce  of  the  official  duties  from  and  after 
the  16th  Jane,  1837,  they  tendered  to  the  plain- 
tiffa the  issue  that  Boyd  had  from  time  to 
time,  and  at  all  times  after  the  giving  of  the 
bond,  well  and  truly  kept  and  performed  the 
condition  of  it. 

It  ia  manifest  that  the  plaintiffs.  In  their 
replication,  have  attempted  to  dodge  thia  ques- 

They  have  failed,  and  refnaed  fairly  to  re- 
spond ta  the  plea;  and  from  anything  appear- 
ing in  the  replication,  it  ia  as  reasonable  to 
■nppose  that  the  money  mentioned  was  re- 
ceived between  the  27th  day  of  December,  1838, 
and  the  ISth  of  June,  1837,  aa  it  is  to  suppose 
that  the  money  was  received  after  the  16tn  of 
Jane,  1837. 

The  replication  la,  therefore,  obvloaalv  en- 
sive  and  uncertain,  and  fails  to  set  forth  such 
facts  under  the  contract  as.  In  point  of  law, 
cntitl*  the  plaintiffs  to  recover. 

The  court  below  was  assuredly  right  In  sus- 
tsiining  the  demurrer,  and  this  court  will  affirm 
Ul«t  decision. 


This  was  an  action  of  debt  brought  upon  a 
bond  with  the  following  recital  and  condition, 
dated  June   ISth,   lg37: 

"Tha  condition  of  the  foregoing  obligation 
ia  such,  that  whereas  the  F^esident  of  the 
Uaited  States  hath,  pursuant  to  law,  appointed 
the  said  Gordon  D.  Boyd  receiver  of  public 
moneys  for  the  district  of  lauds  subject  to  sale 
at  Columbus,  in  the  State  of  UissisBippi,  for 
the  term  of  four  years  from  the  27th  day  of 
December,  1830. 

"Now,  therefore,  if  the  said  Qordon  D.  Boyd 
ahall  faithfully  execute  and  discharge  the 
duties  of  hia  offlce,  then  the  above  obLgattoa 
10I4.  Pi. 


to  be  void  and  of  none  effeoti  otherwise.  It 
shall  abide  and  remain  in  full  force  and  virtue.* 

'The  defendants  craved  oyer  of  the  [*aOT 
bond,  condition,  etc.,  and  pleaded  performance 
of  the  condition. 

By  a  replication,  the  defendants  assigned  two 
breaches. 

1.  That  said  60yd,  after  the  S7th  day  of  De- 
eamber,  IBSB,  received,  in  hia  ofBcial  capacity, 
Sfty-ntnc  thousand  aii  hundred  and  twenty-two 
dollara,  which  he  failed  to  pay  over  to  the 
United  Btatea,  as  he  was  hound  to  do  by  law. 

2.  That  said  Boyd  on  the  27th  day  of  Decem- 
ber, I&3S,  and  at  divers  days  between  that  day 
and  the  30th  day  of  September,  ISST,  received 
flfty-nlne  thousand  six  hundred  and  twenty- 
two  dollars  as  receiver,  which  sum  remained  in 
his  hands  on  the  30th  day  of  September,  lS37l 
and  he  failed  to  pay  the  same  pursuant  to  hU 
inatructiona  from  tne  Secretary  of  the  Treas- 
ury, aa  he  was  bound  to  do  t^  law,  and  the 
duties  of  his  office. 

To  this  replication  the  defendants  demurred) 
and  the  court  below  sustained  the  demurrer. 

The  first  question  arising  on  the  pleadings  is, 
whether  the  sureties  of  Boyd  are  bound  for  de- 
falcations between  the  27th  of  December,  1636, 
the  date  of  the  appointment,  and  the  ISth  daf 
of  June,  1S37,  the  date  of  the  bond. 

The  condition  of  the  bond  ia  prospective,  and 
in  Its  last  clause  does  not  differ  in  effect  from 
that  passed  on  in  the  case  of  Farrar  and  Brown 
V.  The  United  States,  in  0  Peters,  874,  386.  In 
that  case,  William  Rector  had  been  appointed 
surveyor  of  oublie  lands,  and  ^ven  bond  with 
sureties,  conaitioned,  "If  the  said  William  Ree- 
tor  shall  faithfully  execute  and  discbarge  the 
duties  of  his  offlce,  then  said  bond  to  be  void," 
etc. 

Rector  had  been  appointed  and  commissioned 

I  Burreyor  on  the  20th  February,  1823.  The 
bond  bore  date  the  7th  day  of  August,  1823. 
The  prominent  question  presented  on  the  trial 
was,  whether  the  sureties  of  Rector  were  liable 
for  moneys  received  by  him  as  surveyor,  and 
appropriated  to  his  own  use,  after  hb  appoint- 
ment, and  before  tbe  execution  of  the  b«Hid;  on 
which  the  court  held,  that  the  sureties  could 
only  be  made  answerable  for  moneys  in  Roe- 
tors  hands  at  the  date  of  the  bond;  which  were 
held  by  him  in  his  official  capacity,  in  trust  for 
.the  government,  and  not  for  moneys  previously 
appropriated  to  his  own  use.  Say  the  eourtt 
"If  intended  to  cover  past  dereliction,  the 
■bond  should  have  been  made  retro-  [*SOS 
spective  in  its  language.  The  sureties  have 
not   undertaken  against  his  past  misconduct." 

But  the  failure  of  the  receiver  to  account, 

id  pay  quarterly,  aa  prescribed  by  the  rules  of 
.  e  Treasury  Department  j  or  monthly,  If  the 
sum  of  ten  thoueaud  dollars  had  been  received 
during  any  one  month,  was  no  lenl  defalcation 
of  which  the  sureties  can  avail  themselvea. 
LAches  are  not  Imputable  to  the  govemmenL 
The  regulations  requiring  settlements  to  be 
made  by  its  officers  at  short  periods  are  de- 
igned for  the  protection  of  the  government, 
nd  merely  directory  to  the  officers,  and  form 
0  part  of  the  contract.  Such  U  the  settled 
doctrine  of  this  court  as  holden  in  The  United 
States  V.  Kirkpatrick,  6  Wheaton ;  The  United 
States  Y.  Vanzant,  11  Wheaton;  and  The  Unit- 
ed States  v.  S\<ilvoQ,W.^IO«*\Mtt,Wft. 


SuPKUffl  OouRT  OP  TMK  Uifi'fm  BrAns. 


It  followi,  tha  aTcrmait  In  the  i«plic*tion. 
that  Boyd,  fmn  the  E7th  of  December,  ISM, 
to  the  30th  of  Beptember,  1S37,  hmd  received  on 
bduOf  of  the  United  States,  the  •um  of  fiftj- 
nine  thoiuand  aix  hundred  and  twenty-two 
dollus,  which  mim,  at  the  ]mat  date,  renulned 
In  Ui  luuidi,  and  tm  which  he  then  failed  to 
aocount,  aa  botmd  to  do  bj  law,  and  the  datles 
uf  his  office,  li  a  good  breach  of  the  cooditloa, 
and  well  aadgned;  it  matten  not  at  whdt  time 
the  moneTi  uul  been  reeeiTed,  if  after  the  — 


to  be  held  at,  and  after,  tbe  dat«  td  the  bend. 
That  they  were  ao  holden  at  the  end  of  the 
third  quarter  of  1887,  la  admitted  hj  the  de- 
It  ta'inilcted  <»  behalf  of  the  United  SUtas, 
that  aalde  from  the  foregoing  conaiderationa, 
the  inretles  are  bound  eqi»Uj  with  the  prinoi- 


eatfcxi,  ia  retroapeetiTe,  and  eovera  all  defaults 
9t  the  offlear,  from  the  date  of  the  oommla- 
ilon;  beeanse  It  i«  recited,  and  part  «f  the  obli- 
■ation,  that  Boyd  had  been  aiip<rinted  reoeirer 
IvT  four  yean  from  the  27th  day  of  Deoembar, 
1836.  We  haTe  with  much  care  oonaidered  thia 
poaitiou,  and  think  it  cannot  be  auatained. 
TUa  ooort  held,  in  lOller  v.  Stuart,  B  Wheat 
702,  that  the  liability  of  a  auretr  U  not  to  be 
extended,  by  tmpUcation,  bejond  the  terms  of 
Us  eontraott  that  his  undMtalcing  is  to  re- 
lOt*]  eein  a  etrlct  interpretation;  'and  not 
to  extend  beyond  tbe  fair  scope  of  its  terms; 
aad  that  tbe  whole  series  of  authorities  pro- 
oaeded  on  this  grmmd.  The  principal  onea  re- 
lied on  In  that  case  have  been  relied  cm  in  the 
present;  and  we  think  the  prindple*  settled  by 
uam  preclude  the  oourt  frmn  mwntaining  that 
Of  auretiea  are  liable  by  implication,  contrary 
to  the  plain  prospective  obligation  of  tbe  bond; 
nhat  the  aaid  Boyd  shall  f^thfully  execute 
and  discharge  the  duties  of  U*  offloe."  In  the 
language  of  the  court,  in  Parrar  and  Brown  v. 
Tbe  United  States:  If  intended  to  cover  past 
derelietioD,  the  bond  should  have  been  made 
retrospective  in  it*  language." 

Some  difficulty  has  been  presented  in  regard 
to  the  form  of  tne  replication,  testing  it  by  the 
. '--dpier  -'  -■—-"--     " 


^  Witt  f^  wror  from  the  District  of  Miaais- 

"  "■       ovem  the  pl<        „         , 

B.  i,  found  in  the  fievised  Code  of  Uia- 
rissippi,  eU,  any  number  of  breaches  may  be 
assigned;  and  by  see.  fl,  when  a  demurrer  ifaall 
be  joined  in  any  action  no  defect  In  the  plead- 
ings shall  be  regarded  by  the  court,  unless 
specially  alleged  ta  the  demurrer,  as  oanaes 
thereof.  That  several  breaches  had  been  as 
dgned  Is  not  allied  as  a  special  cause  of  de- 
murrer, and  therefore  could  not  have  been 
noticed  by  the  court,  had  no  provision  existed 
justifying  more  breaches  than  one;  even  had 
such  replication  been  contrary  to  the  strict 
rales  of  pleading  by  the  sommon  law. 

ft  is  proper  to  remark  that  when  this  cause 
Is  rsmanded  to  the  Circuit  Court  for  further 
proceedings  to  be  had  therein,  it  will  be  In  the 
eondltion  it  wovid  bave  been,  had  that  court 
overruled  the  damnrrer;  and  subject  to  addi- 
Ui 


tional  pleadings,  or  an  amendment  of  tbe  pres- 
ent ones,  according  to  the  rules  and  practice  of 
the  Circuit  Court;   and  on  such  terms  aa  It 
may  impose. 
We  order  that  the  judgment  be  reversed,  the 


the  defendants,  to  be  discharged  by  the  asso 
ment  of  damages  on  the  second  breach  in  t 
replication,  unless  the  pleadings,  on  lea 
granted,  be  amended,  in  prevention  of  sn 
judgment  and  assessment  of  damages. 

■This  cans 
he  transerlf 
Court  of  the  United  SUtes  for  the  Southern 
district  of  Mississippi,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  or- 
dered and  adjudged  by  this  oourt  thai  the 
judgment  of  the  said  (%vu)t  Oourt  in  this 
cause  be,  and  tbe  same  is  hereby  reversed;  and 
that  this  cause  be  and  the  same  Is 
hereby  remanded  to  the  said  fflreult  Oonrt, 
with  directions  to  overrule  the  demnmr,  and 
to  enter  judgment  for  the  penalty  of  the  bond, 
in  favor  of  tbe  plaintifF,  against  the  defend- 
ants, to  be  discharged  by  t£e  aaseasment  and 
payment  of  damages  on  the  second  breach  in 
the  replication,  umess  the  pleadings,  on  leave 
granted,  be  amamded,  in  prevention  of  mtk 
judgment  and  asasasment  of  damages. 


*AiaS  ▼.  PBARLS.  [*aii 

Praetioa. 

notion  bf  the  ceonsd  of  the  defendant  l«  dseket 
nd  dlamlaa  a  case  In  which  a  writ  at  error  bad 
9en  ioed  oat  of  ttw  Circuit  Court,  the  plslntlll  la 
.rroi  hsTlns  tailed  to  nle  the  writ  af  error  In  the 
Baprtme  Court  sad  to  prasecnte  tbe  ssme.  Tha 
COOnael  for  the  dclandaot  In  error  prodnc«4  tb* 
original  writ  ot  error,  slxced  bj  the  claA  of  the 
CIccDit  Court,  and  a  citation  tlgofi  by  the  Jn^ea 
Of  the  ClrcotC  Conrt  Held,  that  tbe  aubstanee  of 
tbe  tortr-thlrd  rule  ol  the  court  na  compllrd 
with ;  and  tbe  case  was  docketed  and  dlamlaaed. 
The  production  of  this  writ  of  error,  with  the  dta- 
tloa.  li  tbe  hlKhest  erideace  that  the  writ  ot  error 
baa  been  dnly  sued  oat  and  allowed.  The  eartlll- 
eate  of  the  clerk  of  tbe  Circuit  Court  reqolred  I9 
tbe  rola  la  bat  piimt  tacle  evidence. 

a  motion  on  behalf  of  the  defendant  In 
irror,  to  docket  and  dismiss  the  suit,  Bndn 
the  forty-third  rule  of  tbe  court. 

Vb.  Justice  Story  delivered  the  opinion  of 
the  conrt: 

In  this  ease  a  motion  has  been  made  on  be- 
half of  the  defendant  in  error,  to  docket  and 
diamfas  this  suit,  under  the  forty-third  rule  of 
the  court.  That  rule  allows  the  suit  to  be 
docketed  and  diamisaed  upon  the  production  ot 
a  certiScate  from  the  cleric  of  the  court  bdow, 

rtifying  that  the  writ  of  error  had  been 
duly  sued  out  and  allowed.  In  the  preeent 
case  uo  auch  eertiUcate  is  produced.  But  the 
original  writ  of  error  signed  by  the  clerk  of  the 
court  below,  and  also  a  citation  signed  by  the 
judge  of  the  court,  Is  produced  by  the  d^end- 
ant  in  error,  and  is  now  before  us.  Under  these 
dmimstancea,  we  aro  of  opinion  that  the  sub- 
Fettv*  t*. 


IMI  iMxmt  a 

■Unce  of  th»  rale  U  eompUed  witii.  The  Mr- 
tUleata  of  the  derk  U  bat  prima  facie  evidenee 
of  the  isauing  and  allowaaee  of  the  writ  of 
error;  wherraa,  the  productioD  of  the  writ  of 
eiTor,  with  the  citation,  ia  the  highest  evi- 
dence of  the  fact  that  the  writ  of  error  has 
been  duty  eued  ont  and  allowed.  Under  these 
ciimunatancea,  the  court  are  of  opinion  that 
the  motion  ought  to  be  granted.  In  point  of 
fact,  thia  same  queetion  came  before  thia  court 
in  Uie  caee  of  Ward  et  al.  t.  The  Common- 
wealth Banli  of  Kentucky,  at  January 
Sll*]  Term,  1838,  nnder  eta^nmataneea  leaa 
cogent;  and  the  lame  decialon  waa  then  made. 
In  that  caae,  certifled  copiea  of  the  writ  and 
eHatlm  were  filed,  and  not  the  originala;  and 
the  oonrt  ordered  the  caae  to  be  docketed  and 


aiS*]  *HARTIN  A.  LEA,  Honroe  Rabetaille, 
and  Charlei  0.  Langdon,  AppeUanti, 

ENOCH  a  KELLY,  Appellea. 

No  appeal  from  interlocutory  decrefc 

A  iDdsmenC  wai  entered  on  a  piomlaaorT  note 
drawn  bj  Sell;  aoil  othen  In  favor  of  Lea  and 
othera.  In  the  Circuit  Court  of  Alabama.  After- 
wards. Kellr,  the  appeltee,  Died  a  bill  on  tike  equlti' 
alAe  o(  tbe  coort,  for  tbe  porpiwe  of  belns  relleTcd 
from  the  Judgment  at  law  obtained  agaluat  him 
and  two  atber  peraooa,  on  the  promlasocr  note. 
The  bill  alleged  Iraod  In  the  plalntlffe  In  the  anlt, 
and  that  tbe  complainant  had  no  notice  of  tbe  aalt. 


Mr.  Ee^  for  tbe  appelleea,  mored  to  diamiaa 
the  appeal.  He  alleged  that  the  decree  of  the 
court,  from  which  the  ^peal  was  prosecuted, 
was  not  a  flnal  decree. 

Hr.  Chief  Jnatlee  Tanej  delivered  tka  opin- 
foB  of  tbe  court: 

A  motion  has  been  made  by  the  appellee  to 
dbmisa  this  case,  upon  the  ground  that  the  de- 
cree of  the  Circuit  Court,  from  which  the  tf- 
peal  baa  been  taken,  is  not  a  final  decree  wEtn- 
m  the  meaning  of  the  Act  of  1803,  ch.  93. 

It  appears  that  a  bill  waa  filed  agatnat  the 
appellanta,  in  the  Circuit  Court  of  the  United 
States  for  the  Sonthera  Eliatrict  of  Alabama, 
b/  Enoch  S.  Kelly,  the  present  appellee,  for 
tbe  pnnwee  of  being  relieved  from  a  Judgment 
«t  law  in  the  aafd  court,  cAtained  by  the  appel- 


o  what  la  a  flnal  decree  or  Jodjnnent 


fraudulent,  and  he  seta  ont  fully  the  par- 
ticular facts  upon  which  he  reliea  to  prove  the 
fraud,  and  avers  that  no  process,  save  the 
ezecntion,  waa  aerved  upon  him  In  the  ault  at 
law,  and  that  he  had  no  notice  that  the  ault 
waa  brought  against  him,  until  the  execntion 
waa  iasued;  tbat  he  entered  no  appearanoe  to 
the  suit,  nor  filed  any  plea  in  It,  nor  antfaoriied 
anyone  to  do  it  for  him;  and  that  U  any  at- 
torney had  done  so,  it  was  without  tbe  com- 
plainant's knowledge  or  consent;  and  prayi 
that  the  sfipellantB,  who  were  made  defendants 
in  the  bill,  might  be  perpetually  enjoined  from 
proceeding  against  the  complainant  oa  said 
judgment  and  also  for  general  relief. 

The  injunction  waa  accordingly  granted  by 
the  court;  aaS  afterwards.  Lea  and  Langdon, 
two  of  the  appellants,  appeared  and  answered, 
denying  all  fraud,  ana  alleglnff  that  their 
claim  against  the  appellee  was  fair  and  just. 

It  does  not  appear  tbat  Rabetaille,  the  other 
defendant,  answered  the  bill;  and,  in  thia  state 


"Tida  da^  came  the  partlea  by  their  solMt- 
^Li,  and  this  cause  coming  on  to  be  heard,  up- 
on the  bill,  anawer,  and  exhibits,  it  is  ordiued, 
adjudged  and  decreed,  that,  upon  oonditlon 
that  the  said  Enoch  8.  Kelly,  eomplalnant,  u- 
pear,  plead  to  the  merits  of  the  case,  and  go  to 
trial  on  tbe  tame  at  the  next  term  of  this 
:xmit,  waiving  tbe  question  of  jnrisdlotioa,  and 
pay  oosta  of  the  aiiit  at  law  iad  the  proosed- 
inn  in  equity,  a  new  trial  be  awarded  to  tka 
said  complainant.'' 

It  Is  from  this  order  or  decrae  that  the  praa- 
ent  appeal  has  been  taken]  and  It  Is  evldnit 
that  tbe  order  Is  msraly  Intarlocntoiy,  and  that 
no  flnal  decree  has  bean  pawed  In  the  lam. 
Tbe  bill  has  not  been  dinnlMed^ior  baa  tbe 
injunction  been  made  perpetual  Tbe  new  trial 
at  law  appean  to  bave  been  directed  to  inform 
tbe  oonscienea  of  the  conit;  and  the  bill  re- 
tained, and  the  Injunotlon  continued,  mtO  Um 
flndbig  of  tbe  Jury  shoald  be  known.  Thu  rait 
in  equity  la  therefore  yet  pending  and  baa 
not  been  disposed  of  by  final  decree,  and  Um 
appeal  to  thia  aouit  mnst  be  dismissed. 


THE  UNITED  STATES,  Appelleei. 

Condition  of  grant  of  land  not  performed,  grant 
Is  void— grant  void  for  uncertainty. 

Tbs  dMree  of  the  flaperlor  Conrt  of  Blact  Flori- 
da, by  which  a  trant  of  Bf^  ttioosand  sena  of 


Nora. — As  to  eondttloos  precedent  and  snbae- 
inent,  in  deeds  and  wUls,  see  note  to  fl  L.  ed.  U.  ft 
JOl, 

As  to  who  BIST  peitora  sad  aBeet.  aes  aote  te 
9  L.  ed.  D.  8.  »: 


BDPBEin  CouR  or  thk  UirmD  SrATxa. 


Und.  m«d«  Vf  a«Tcniar  wut«,  tti«  SpuiUh  gor- 
«TDor  ol  Eut  Florida,  dated  latj  29,  1B02,  wu  r*- 
lacted,  afflrmcd. 

Tlie  land  had  becD  sraDtcd  br  OoremoT  Wblto, 
on  a  petition  Irom  tb«  grante*,  Htatlug  bla  InUn- 


>;  and  ImproTc  tbe  a 


cItlHna  or  tl 


•    land! 


_  .1  been  made,  on  coadTtlOD  ol  (ettlcmeDt.  wblcb 
eondltlona  bad  not  b«eD  iwrtormed,  and  aacb 
ininta  were  tbmton  void.  Tbe  petitioner  pram- 
ued  to  make  tbe  aettJement  wltblo  ao  eatti  period 
after  the  srant.  Tbe  toverDOr  rraoted  tbe  laud. 
referring  to  tbe  petition :  alao.  «ltb  tbe  eondltloD 
that  the  srantee  abould  oot  cede  ■■)>  part  of  tbe 
land,  without  tbe  eonieot  of  tbe  soremment.  tia 
Impravemeot  or  ■elllement  vaa  at  anr  time  made 
on  tbe  land  br  tbe  ftrnDtee.  Held,  that  tbe  gov- 
•rnmenl  of  the  Uolt^  SUtee  were  not  bound,  un- 
der tbe  Plorlda  Trealr,   to  conDrm  tbe  crant. 

The  deicrlptloo  ol  the  portlou  ol  land  iiKed  tor 
from   tbe   SpaDUb   toveTDor.   "lands  at   Muaqulto. 

flftj    thouiand    '    -—    — •>•    —    —' 

place."  la  not  ii 

aaicnptlon.  no , _ 

pnblJe  laodB  acquired  bj  tbe  United  Stales  u 


'   aald 


or  gran  ting 


-.   ,_i  place  deal)tnated  ._   —  „ 

where  tbe  land  iranted  could  oot  lie  got  tbere  ._ 
It!  exact  gaantlCy,  and  an  equivalent  waa  proTlded 
tor. 

The  lawa  and  ordinances  ol  tbe  gOTernment  of 
Spain,  In  relation  to  eranta  of  landa  by  tbe  Span- 
lah  lOTemment,  mast  be  ot  nnlTeraal  appllcaclon 
la  the  conatnictlon  of  sranta.  It  la  eBacntlaJ  to 
the  Talldltj  of  iDcb  Kranta,  tbat  tbe  land  Kranted 
•hall  bo  described,  so  aa  to  be  capable  at  tieinE  dla- 
tlnxnlsbed  from  other  things  of  tbe  mnie  kind,  or 
eapabit  of  being  ascertained  bj  eitraneon*  teatl- 

Tba  cases  of  aibbald.  12  Peters.  313.  848,  Arre- 
dondo,  0  Peters,  138.  Fleming,  418,  Huertaa,  488, 
Arredoodo.  13  Peters,  133,  cited. 

AFPBAL  from  the  Superior  Court  of  Eaat 
Floridk. 
On  tbe  23d  of  Maj,  IS29,  Ann  Buyek,  th« 


dalming  title  to  k  tract  of  land  containing 
fifty  thousand  acres,  soutb  and  north  of  tha 
UuaquEto  Hirer. 

Tha  title  on  which  the  claim  waa  founded, 
lie*]  was  a  Spanish  'grant  from  Governor 
White.     The  proceedinga  on   which  the  grant 
was  made,  and  tha  grant,  were  as  foUowai 
ffis  Excellency  tbe  Giovemor: 

Don  Auguatin  Buycic,  a  resident  of  this  place, 
with  the  greatest  respect,  appears  before  your 
Bxcellenoy,  and  sayi: 

That,  having  a  large  number  of  new  negrvea 
(negroea  boEales),  and  there  being  alao  some 
white  persons,  native  dtizena  of  the  United 
States  of  America,  who  wish  to  join  him  for 
the  settlement  and  cultivation  of  the  lands  at 
HuBquito,  he  solicita  that  this  government  will 
grant  him  fifty  thousand  acres  of  land  south 
and  north  of  said  place,  with  the  privilege  of 
asking  for  more  in  proper  time,  as  be  may 
need  it;  within  which  lands  it  is  not  the  inten- 
tion of  your  petitioner  that  the  tract  which 
Tonr  Bxoellency  granted  to  Don  Ambrosio  Hull 
■honld  be  embraced;  who,  at  this  time,  has 
■bandonod  the  poasesslon  of  Us  settlement, 
owing  to  Indian  hoatiUties,  bnt  who  ta  deter- 
mfned  to  return  to  said  settlement,  In  conse- 
quence of  the  protection  that  a  large  nninber 
of  settlers  in  that  neigfaborbood  may  afford: 
and  that  the  right  to  the  grant  I  pray  for  shall 
not  be  Intermpled  by  the  right  that  some  in^> 
viduals  of  this  place  or  foreigners  may  have, 
or  pretend  to  have,  to  whom  part  of  MJd  landa 
■Jit 


may  hare  been  granted  by  order  of  your  Ex- 
cellency; and  benuse  the  first  of  these  peraona 
have  suffered  a  long  time  to  elapse  without 
taking  any  atepa  for  the  pretended  cultivation 
of  said  land,  which  makes  it  appear  tbat  their 
right  has.  in  some  degree,  bec<Hae  diminished, 
and  there  being  others  who  offer  to  cultivate 
said  land,  in  accordance  with  the  wishes  of  the 
King,  who  is  desirous  of  having  the  whole  prov- 
ince settled;  and  as  regards  the  latter,  the 
same  reasons  apply  in  consequence  of  their  not 
having  complied  with  what  they  promised. 
Your  petitioner  promises,  positively,  to  carry 
into  effect  said  settlement  between  the  period 
embraced  from  this  time  and  the  month  of 
December  next;  after  which  period  it  will  re- 
main discretionary  with  your  Exoellencj  to 
grant  Uie  said  tract  to  any  other  person  who 
may  ask  for  it.  Tbe  considerable  number  of 
settlers  whom  your  petitioner  offera  to  carry  to 
that  point  will  open  a  vast  field  toward  ful- 
filling His  UajcBty'B  will,  and  to  refrain  the 
savages  from  committing  robberies  and  hostil- 
itiea,  who  have  by  their  incursions,  until  now, 
'troubled  the  plantations  situated  north  [*9I7 
of  the  capital;  and  yuui  petitioner,  not  doubt- 
ing that  such  considerations  will  have  their 
due  weight  on  your  Excellency's  mind,  who  is 
always  disposed  to  do  what  seems  beat  for  the 
service  of  the  king  and  of  the  country,  your 
petitioner  reapectf^Iy  reiterates  his  prayer  for 
this  favour  from  the  accustomed  bounty  of 
your  Excellency.         (Signed)  A.  Buyck. 

St.  Augustine  of  Florida,  22d  July,  IBOZ. 
Order  for  Report. 

8t  Augustine,  July  22d,  1802.  Let  the  an- 
gineer  commandant  report. 

(Signed)  White. 

Report  of  Engineer. 

Being  informed  of  the  premises,  and  in  com- 
pliance with  tbe  foregoing  decree.  I  report  to 
your  Excellency  that  the  settlement  and  culti- 
vation of  the  lands  at  Mosquito  presents  no 
obstacle  either  to  the  general  or  particular  d» 
fense  of  the  province,  and  so  far  as  this  de- 
partment is  concerned,  there  may  be  granted 
to  the  petitioner,  for  tha  purposes  he  men- 
tions, the  number  of  acres  which  your  Excel- 
lency may  deem  proper.  This  is  all  which  1 
have  to  report  to  your  Excellency,  who  will 
act  in  the  matter  at  your  pleasure, 

(Signed)  Nicholas  Bareelo. 

Grant  to  Buyck. 
Bt.  Augustine,  29th  July,  1802. 

The  land  which  the  party  solicits  ts  granted 
to  him.  In  manner  ae  he  proposes;  and  with 
the  condition  that  he  shall  not  cede  any  part 
thereof  to  any  person  whatever,  irithont  tfaa 
knowledge  and  approbation  of  the  government. 
(Signed)  WUta. 

A  certificate  was  Issued. 

(Signed)  nen*. 

*I  certify  that  the  foregoing  Is  a  eor-  [*at» 
rect  translation  of  the  annexed  documant,  writ- 
ten In  the  Spanish  language. 

John  H.  r<»tana. 
Translator  and  Interpreter,  S.  O.  D.  E.  T. 

Bt  Augustine,  July  leth,  ISSS. 

The  decree  of  the  Superior  Court  of  Florida 
was  against  the  claim  of  tbe  petltioaer,  m^ 
this  appeal  waa  prosecuted  by  him. 

Petcra  It. 
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n*  MM  wu  Mfoed  bT  Ur.  Sownliif  for  the 
SppalUnt,  Mid  b7  Mr.  GUpii^  Attomay -Gen- 
eral, for  the  Uottod  SUtw. 

Mr.  Downing  contended — 

1.  That  the  gr^Dt  wh  nikdo  without  oondi- 
tloiia    proeedent,    and  T«stad   a  title   in   the 

2.  The  grutee  never  told  ut  portion  of  the 
Iftnd;  uid  the  title  of  the  ^ppelUntia  complete. 

Ur.  Gilpia,  Attomej-Genuftl,  for  the  United 
8t*tei: 

The  prindplee  involved  in  this  cue  ftre  es- 
■entiklly  the  sune  •■  those  diEcussed  ba  that 
of  The  United  Stste*  v.  The  Hein  of  Forbea. 
The  evidence  of  the  alleged  grant  i*  insuf- 
ficient; the  locality  of  the  tract  is  not  ascer- 
tained, either  by  the  terms  of  the  concesiiou 
itaeU,  or  by  a  subaequent  survey;  and  the  con- 
ditions, express  and  implied,  have  not  been  per- 

1.  The  evidence  of  the  grant  eonsiats  of  a 
copy  of  the  memorial  and  coneeraion  thereto 
■niiexed,  which  copy  is  certified  by  a  person 
named  Pierra,  in  the  following  worda;  "A 
ocrtiflcate  isaued."  This  is  dearly  not  within 
the  rule  laid  down  by  this  court  in  the  caae  of 
The  UniUd  SUtes  v.  Wiggins,  14  Fetera,  34B. 
Not  only  ia  there  no  evidence,  even  indirect,  of 
the  existence  of  the  original  oonceaaion,  or  of 
its  beins  deposited  in  ths  archivea,  or  of  the 
truth  of  the  copy,  but  the  preaumptive  evi- 
dence It  certainly  strongly  agamat  the  genuine- 
ness. There  ia  no  petition,  order,  or  certificate 
of  survey  produced,  or  even  alleged  to  liave 
been  isaued.  There  ia  no  oorroborative  evidence 
to  aupply  this  deficiency,  or  adequate  to  sus- 
tain the  alleged  giant.  The  only  evidence  Df 
this  sort  is  a  translation  of  an  Sieged  asaeta- 
Slt*]  ment  *of  thirty  dollars,  made  by  Gov- 
amor  White,  in  1802,  Just  after  the  date  of  the 
alleged  grant,  on  "Tten  Auguatin  Buyck,  for 
himself,  and  bis  settlers  on  the  Afty  tnousand 
acres  of  land  south;"  and  an  alleged  reoeipt, 
dated  about  a  year  after,  of  Bernardo  Segui,  to 
the  attorney  of  Buyck,  for  the  thirty  iMllars. 
Trom  that  time  to  1B23,  there  is  no  evidence, 
nen  of  a  claim  to  any  land  founded  on  such 
a  grant.  These  papers  were  object«d  to  In  the 
oourt  below,  and  were  supported  by_  no  proof 
wlkatever  of  the  axistenoe  of  the  original, 
signatures  of  the  governor,  ac  Segnl,  or  .__ 
oorrectnetB  of  the  oopyi  but  had  they  been 
duly  authenticated  in  these  respects.  It  it  yet 
elaar  that  they  are  not  tnch  oorroborative  tvl- 
daaee  of  the  grant  as  will  be  required;  there 
(s  no  ground  out  mere  conjecture,  to  suppoai 
they  referred  to  the  landa  aaid  to  liave  beei 
granted.  Add  to  this  the  well  known  fact  that 
Governor  White  was  remarlcable  for  hit  uni- 
form refusal  to  make  large  grants  mi  slight 
eanset;  and  It  mutt  ba  admitted  that  no  copy 
at  a  eoncesslon  has  ever  been  adduced  which  is 
lata  entitled  to  credit  in  tha  absenoe  of  the 
originaL 

2,  But  If  granted,  the  tract  never  was  ant 
never  can  be  located  according  to  the  grant: 
"the  description  In  the  petition,'  to  use  thi 
words  of  this  court  In  the  ease  of  The  United 
States  v.  Arredondo,  13  Peters,  133,  "of  the 
locality  of  the  oonoestlon.  It  too  Indeflnits  to 
enable  a  survey  to  be  made,"  and  the  claim- 
ant therefore  can  "tak*  nothing  nnder  the 
ewneetaion.*    Ite  eontstlBB  k  of  fifty  thoa- 


sand  acras,  "south  and  north  of  lands  at  Una- 
Quito;"  there  is  no  authwity,  at  In  the  cats 
of  The  United  SUtes  v.  Blbbtld,  10  Petert,  321, 
to  make  the  location  at  any  other  place:  the 
inlets  or  inferior  bays  which  open  into  the  coast 
of  Florida,  at  Musquito,  extend  for  more  tlian 
fifty  miles-,  how  is  it  possible  to  locate  a  tract 
by  means  of  s  description  ao  indefinite  T 

3.  If  tliere  Is  proof  of  the  grant,  and  if  a  snf- 
fident  location  was  made,  have  the  pretoribed 
conditioni  been  complied  with,  so  at  to  vest  a 
valid  title  in  the  elaimantl  The  alleged  con- 
cession bears  date  in  1802,  nineteen  years  be- 
fore the  surrender  of  Florida  to  the  United 
States.  The  petitioner  doea  not  assert  the  per- 
formance of  any  services  i  the  grant  u  not 
given  to  him  as  a  reward.  He  "promises  pos- 
itively to  carry  into  effect  bis  settlement,  be- 
tween 'the  period  embraced  from  ths  (*aSO 
date  of  the  grant  and  the  month  of  December 
following;"  he  engages  "to  restrain  the.ss 


ages  from  committing  robberies  and  hostilitiei, 
who  had  by  their  incursions  troubled  the  plan- 
tations;" and  he  says  that  he  hat  "a  large 


,mber  of  new  negroea,  and  that  there  are 
some  white  persont,  native  dtizens  of  the  Unit- 
ed States,  who  wish  to  join  him  in  the  tettls- 
ment"  he  proposed.  These  are  substantial  in- 
ducementa;  a  large  force  capable  of  cultivating 
the  land,  and  affording  protection  to  the  neich- 
tKirhood,  to  be  placed  upon  the  tract  wit£ln 
six  months.  A  grant  founded  on  such  induce- 
ments, and  subject  to  their  fulfillment,  wat 
altogether  in  accordance  with  the  regulations 
of  Uie  Spsnish  land  law,  as  it  exiated  in 
Florida.  2  White'a  New  Rec.  288.  If  they  wera 
not  fulfilled,  ndther  by  the  intention  of  the 
parties,  nor  by  the  Spaniah  law,  did  any  title 
accrue  to  tlie  grantM;  the  tract  in  queation 
waa  never  separated  from  the  royal  domain. 
In  the  petition,  the  claimant  himself  taid,  that 
if  the  settlement  waa  not  carried  into  effect 
within  the  period  pronuted,  it  would  remain 
ditoretionary  with  the  governor  to  "grant  tha 
said  tract  to  any  other  person  who  mlf^t  atlc 
for  it,"  'Those  who,  having  obtained  a  oon- 
cettion  of  landa,  have  not  cultivated  them  from 
the  time  they  were  granted,"  tays,  Baavedra, 
confirmed  by  Governor  Copplnger,  "can  have  no 
right  to  them;"  and  he  afterwarda  adds,  that 
"Ue  certlficatea  (itined  by  the  secretary  of 
the  government)  are  of  no  value  nor  effeot,  n.~ 


regard,  nor  can  the  grantees,  by  ) 
them,  claim  any  right  to  the  lands  granted, 
wUch  should  now  be  considered  vacant."  2 
White'a  New  Rec.  2B3.  The  aUcged  conceaaion 
in  this  case  ia  a  certificate  of  the  Idnd  thus  re- 
ferred to. 

Ur.  Jnitke  Wayne  delivered  tha  opinion  of 
the  oonrt: 

Appeal  from  tha  SnporiOT  Court  of  Baat 
Florida. 

The  land  in  eontroverey  In  thit  ease  b 
claimed  by  virtue  of  an  alleged  ooncession  or 
grant,  for  fifty  thousand  aoret,  dated  July 
29th,  1802. 

In  the  eonrt  below,  tha  dafan  was  adjudged 
not  to  be  valid. 

The  evidence  offered  and  read  on  the  trial  Is; 

1.  A  memorial  from  Don  Angnttin  Buyck, 
Std  July,  1802,  'vHh  an  ordtr  aanaoad  I*Sll 


Suruu  CouiT  or  tbe  Unitb)  Sxaixb. 
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hf  Goremor  Whita  to  the  engiiiMr  eomiiuuid- 
Mit,  to  report;  knd  the  report  of  the  euKiaeer. 

2.  The  dMTM  of  Qovemor  White  u  follows: 
The  lend  which  tbe  p^rtj  solicitB  is  granted 
to  him  in  maniter  M  be  proposes;  uid  with  the 
•onditioD  that  he  ehall  not  cede  any  part  there- 
to, to  Mij  person  whateTer,  without  the  Imowl- 
•we  and  approbation  of  the  government. 

3.  An  aaseaHDient,  hv  order  of  Governor 
White,  dated  3(Kh  OetoW,  1S02,  uoon  Bufck 
and  other*,  for  bnilding  m  bridge.  The  aegeae- 
ment  upon  Bujrck  bemg  tbirtj'  dollars,  "for 
UmeeK  and  hit  eettlers  of  the  fiftj  thousand 
acres  of  land,  aouth;"  attached  to  which  is  the 
ntnni  of  one  Bernardo  Segul,  of  the  names  of 
the   pereoni   aiseaaed;    such    of   them    as    bad 

Kid,  others  who  had  not,  with  Segui's  receipt, 
ted  a  fear  after,  for  thirty  dollars,  paid  by 
ime  Robira,  as  attorney  for  Buyck,  said  to  be 
"his  proportion  of  the  tax,"  in  cODseqilence  of 
•  grant  of  fifty  thousand  acres  of  land,  and 
othera  which  be  posieiae*  In  this  province. 


It  was  the  copy  of  a  grant,  from  an  original 
fat  tbe  office  [n  which  grants  are  required  to  be 
deposited;  without  proof  of  the  handwriting  of 
the  governor,  or  of  ^em,  who  says  a  certifl- 
cftte  was  isBued;  indeed  without  any  official  at- 
testation of  authenticity,  or  proof  of  any  kind 
that  nob  a  paper  wae  ever  issued  or  on  file  in 
the  proper  office.  The  same  may  be  said  of 
the  other  papers.  One  Fontane  certifies  that 
he  has  translated  them  correctly  from  Spanish 
originals.  That  Is  all  that  is  said  of  them. 
No  proof  is  given  that  the  originals  were  to  t>e 
found  in  the  "office  of  tbe  archivea."  It  Is  not 
alleged  that  they  were  lost  or  destroyed,  by 
any  mutilation  of  the  records  or  other  accident. 
The  other  proof  relied  npon  to  nistain  the 
claim  Is  Segbi'a  receipt,  and  the  papers  in  eon- 
nectlon  wlU  it  already  mentioned.  Where  that 
raper  came  from  the  record  does  not  show. 
The  authenticity  of  the  governor'*  order,  as- 
■eaeiog  the  tax;  the  signature  of  the  person, 
rigning  hinuelf  government  notary;  tne  ap- 
pointment of  Begui  to  collect  the  tax;  all  rest 
upon  the  reeeipt  of  Segoi  for  Buyck's  aaseas- 
nent,  and  upon  the  paper  purporting  to  tw  a 
report  to  the  governor  of  those  who  had  not 
paid,  and  of  the  sum  of  monev  which  he  had 
tia*]  tn  hand  'from  those  who  bad  paid  ao- 
sesiments.  We  do  not  Intend,  however,  as  the 
attomev  for  the  United  Btatea,  In  the  court  be- 
low, did  not  object  to  the  memorial  and  grant 
as  evidence,  though  he  did  so  as  to  tbe  papers 
connected  with  the  assesementa,  to  allow  any 
formal  objection  to  the  proof  of  a  grant  to 
weigh  with  us  in  tUs  dedston;  the  opinion  of 
the  court  rests  upon  gronnds  connected  with 
the  merlta. 

I1ie  memorialiat  aska  for  the  land,  first  itat- 
ntp  that  be  has  a  large  number  of  new  negroea, 
and  that  some  wlilte  persons,  native  oitieens  of 
tiie  United  8Ute*  of  America,  wish  to  join  him 
Ib  the  lettlemeDt  and  cultivation  of  the  lands 
*W  UMqnlto."  He  prays  that  bis  right  to  tbe 
grant  may  not  be  aenled  by  the  il^t  wliieh 
others  may  dalm,  or  pretend  to  have  on  ac- 
count of  former  grants  to  them;  becanae  they 


any  stei 


stCD* 

ready 


to  enlUvat*  tbem;  and  be  promises 


to  carry  into  alteet  his  settlement  by  the  meatk 
of  December  after  the  date  of  h&  memorial, 
after  wbieh  tihe,  If  be  does  not  do  so,  he  says 
it  will  remain  discretionary  with  the  governor 
to  grant  the  land  to  any  other  person  who  may 
Hsk  for  it.  The  governor  replies,  the  land 
which  the  party  solicits  is  granted  to  him  in 
manner  as  he  proposes,  and  restrains  his  aliena- 
tion of  it,  without  the  consent  of  government. 
The  ondertakingi  of  the  memoralist  were  vol- 
untary, and  were  the  Inducement  held  out  by 
him  to  obtain  thegrant.  None  of  them  were 
complied  with.  The  forfeiture,  then,  of  tbe 
land  results  from  the  conditions  not  having 
been  performed,  which  the  memorialist  him- 
self  proposed  as  the  term*  upon  which  he  waa 
to  hold  it,  and  which  were  recognised  by  the 
governor  as  tbe  terms  upon  which  he  should 
have  what  he  asked  for.  The  memorial,  report 
of  tbe  engineer,  and  decree,  are  all  parts  of  tbe 
same  inatmment,  each  having  a  distinct  reftf- 
enee  to  the  other.  If,  therefore,  for  the  pni-- 
poee  of  determining  the  quantity  of  the  laud 
intended  to  be  granted,  and  where  It  waa 
granted,  we  must  go  out  of  the  decree  into  tbe 
memorial,  we  must  do  the  like  to  ascertain  the 
conditiona  annexed  to  tbe  grant.  Beaidea,  the 
forfeiture  1*  only  In  accordance  vrith  what  the 
memorialiet  Htate*  had  been  incurred  by  others, 
to  whom  grants  had  Iwen  made,  who  had  neg- 
lected to  aettle  them,  and  which  he  says  will  be 
his  own  case  if  be  does  not  make  hi*  settlement 
'within  the  time  stated  in  hi*  petition.  [*ass 
In  this  view  of  tbe  ease,  then,  the  grant  ia 
without  merit*;  and  the  judgment  of  de  court 
below  should  be  affirmed. 


tion*,  which,  not  having  been  complied  with, 
lias  forfeited  it;  still  It  could  convey  no  land, 
from  the  want  of  identity  or  ascertainable  lo- 
cality. 

The  memoraliat  says,  wishing  to  make  the 
settlement  and  cultivation  of  the  landi  at  Moa- 
qntto,  he  solicits  a  grant  of  fifty  thousand  aerea 
Houth  and  north  Of  said  place. 

Musquito  is  an  inlet  on  the  eastern  coast  of 
the  peninsula  made  by  Halifax  River,  or  lagoon, 
which  extends  from  Musquito  Bar  northward 
more  than  twenty  miles,  and  by  the  southern, 
or  what  ia  known  as  Hillsborough  lagoon, 
which  extends  from  Cape  Caraverel  to  Mus- 
quito Inlet,  a  distance  of  forty  miles.  Both 
lagoons  are  navigable  for  about  tbe  same  dis- 
tance by  vesaels  of  anch  draught  as  can  oraaa 
the  Itar.  Creeks  run  into  the  first  from  the 
main  land,  and  Smyrna  la  on  the  western  bank 
of  the  south  lagoon,  four  or  five  miles  from 
Musquito  Bar.  Wbwe,  then,  sbatl  the  land 
claimed  by  the  appellant  be  surveyed  T  Shall 
it  border  on  the  ocean,  north  and  south  of  the 
inlet,  twenty-five  thonaand  acrea  on  either  side 
to  make  up  the  quantity;  or  on  tbe  inner  ahora 
of  the  lagoon  in  the  same  way;  or  shall  it  b« 
on  the  main  land,  weat  of  the  inlet;  or  on  soma 
of  the  creeks  emptying  into  Halifax  Rlverl  Th* 
description  of  tbe  grant  is,  "south  and  north' 
of  the  lands  "at  HuaquitD."  Musquito  is  not 
a  designation  of  a  land  district  fixed  and  known 
by  tiM  Spanish  authorities;  nor  do  we  know 
from  any  usage  the  limits  of  the  lands  at  Mua- 


i  within  it:  atiU. 
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bowih^bovndariMbe  fixed  vlthia  which  nir- 
T«fa  ahAll  be  nuda  without  other  ■pecifla  call 
thu  "north  utd  south  of  luida  at  Miuquitol" 
Tha  rqniUtioni  for  granting  landa  in  Florida 
t^  the  Spaniah  authorities,  required  thatgrauta 
uould  M  made  in  a  certain  place,  and  there 
were  no  floating  rights  of  survey  out  of  the 
place  designated  in  the  grant,  unless  the  land 
granted  could  not  be  got  there  in  ita  entire 
quantitj,  and  an  equivalent  waa  provided  for; 
aa  in  Sibbald'a  case,  reported  in  10  and  12 
Peters,  313,  4S8,  one  of  the  surv^s  of  which 
was  at  Turnbull's  Swaaip,  at  Musquito. 
22*']  *In  all  of  the  decisions  of  this  court 
upon  grants  in  Florida,  it  has  gone  aa  far  aa 
the  moat  liberal  equity  can  go,  in  adopt- 
ing eome  natural,  or  artificial  point,  in  the  at 
■crlption  of  the  grants,  however  subordinate 


upon  Florida  grants.  Arredondo,  0  Peters, 
133.  So  in  Perchemsn'a  case,  7  Peters,  91. 
Also  in  the  cases  of  Fleming  and  Huertas,  8 
PeUrt,  4TS,  488.  Arredoado's  case,  in  13 
Peters,  133,  was  upon  most  indefinite  calls. 
No  survey  had  been  made  wbilat  Florida  was 
a  province  of  Spain,  nor  had  the  grant  been 
surveyed  when  the  case  was  brought  by  appeal 
to  tnis  court.  The  court  said,  "we  do  not 
consider  the  want  of  a  surrmr  aa  Interfering 
wiUi  the  right  of  the  party  to  the  land  granted; 
it  must  be  taken  near  as  may  he,  as  it  is  de- 
scribed in  the  petition,  where  it  was  asked  for, 
and  cannot  be  taJcen  elsewhere."  The  court 
then  declares.  If  the  points  Indicated  in  that 
ease  for  a  survey  cannot  be  found,  then,  that 
the  description  wae  too  indefinite  for  a  survey 
to  be  made;  and  that  the  claimants  could  take 
nothing  under  the  concession.  And  so  in  this 
case,  ike  description  "south  and  north  ot  Uie 
landa  at  Musquito"  is  too  indefinite  for  a  sur- 
vey to  be  made;  for  there  is  nothing  in  it  which 
can  be  aided  by  relation  to  something  certain. 
The  claimanls,  then,  can  take  nothing  under 
the  couceieion. 

We  know  from  the  eighth  regulation  of 
Goremor  White.  October  lEth,  1803  White's 
New  Reo.,  278,  that  this  want  of  cerUinty  in 
the  description  of  grants  has  been  productive 


most  indicate  a  fixed  sno^  he  onhr  re-inforoed 
a  u^lected  law  in  Florida.  Lideed,  with 
few  ezoeptions,  grants  in  Florida,  which  have 
been  before  this  court,  have  tieen  particular,  in 
napect  to  the  object  from  which  the  survey 
was  to  be  made. 

It  is  proper  for  ns  to  remark,  that  in  coming 
to  our  conclusion  upon  this  point  we  have  not 
been  infiuenced  by  any  of  the  English  common 
l«w  rules,  which  make  eri^nts  void  for  uncer- 
tainty. Such  as,  for  mstanee,  if  the  King 
grants  land  in  a  peat  waste,  without  ascertain- 
ing what  part,  or  the  special  name  of  the  land, 
or  bow  bounded,  it  is  void  for  uncertainty;  for 
there  can  be  no  election  In  that  case  Bacon 
»*S*]  Vol.  IV.,  tit.  •  Grant,  81;  and  yet,  if 
an  individual  so  grant,  It  would  be  good.  We 
apply  to  the  case,  the  laws  and  ordinances  of 
ue  government  under  which  the  claim  orig- 
iMtml;  and  that  rule  which  must  be  of  unl- 
veml  application  in  the  eonstruction  of  grants, 
which  is  essential  to  tlteir  validly,  that  the' 
It  b  •«. 


ttiing  granted  should  be  ao  described  aa  to  ba 
cap^le    of    being     distinguished    from   other 
things  of  the  same  kind,  or  be  capable  of  being 
ascertained   by   extraneous   testimoqy. 
The  decree  of  the  court  below  is  amimed. 


■THS  TJXITED   STATES,  Appellants,   [*11« 

THB     HSntS     07     JOSEPH     DELSSPIHS 
et  al..  Appellees. 

Spanish    land   grant   in    Florida — evidence   of 
genuineness. 


APPEAL  fr<»n  the  Superior  Court  of  East 
Floridft. 
Joseph    Deleapina   and    othera    presented    a 
petition  to  the  Superior  Court  of  Eaat  Florida, 


ng  ten  thousand  two  hundred  and  forty 
acres  of  land  at  the  north  head  of  Indian  lUver, 
by  virtue  of  a  concession  from  Qovcmor  Cop- 
pinger,  the  Spanish  Governor  of  East  Florida, 
to  Pablo  PonUne,  dated  November  10,  1817. 

The  grant,  and  circumstances  of  the  case, 
are  ful^  stated  in  the  opinion  of  the  court. 

The  Superior  Court  of  East  Florida  decreed 
a  confirmation   of  the  grant;   and  Uie  United 


United    States.    Mr.    Downing    appeared 
counsel  for  the  appellees. 

■Mr.  GUpin,  for  the  United  SUtee,  [*aaT 
relied  on  the  following  grounds: 

1.  That  the  evidence  In  the  ease  Is  insuffi- 
cient to  prove  that  the  alleged  grant  or  con- 
cession was  ever  made. 

2.  That  if  it  be  proved  or  admitted  that  the 
alleged  grant  or  concession  waa  ever  made,  still, 
that  the  same  was  not  In  conformity  to  the  roy- 
al order  of  29th  March,  1816,  t^  virtue  of 
which  it   la  declared  that  the  concession   was 

1.  This  is  an  alleged  eoneession  of  Governor 
Coppinger.  The  evidence  to  support  it  is  a 
copy  of  the  concession,  certified  by  Tomas  de 
Agullar.  and  it  is  accompanied  by  an  order 
and  certificate  of  survey.  The  only  point  to  be 
eonsidered  in  regard  to  this  evidence  U|  whether 
lit 


m 


Supuoa  Ooun  or  t 


E  Uhitd  SrAm, 


UU 


<^  not  th<;  fnctn  bring  tlie  case  within  the  rule 
MUbliabFd  in  that  cif  The  United  SUt«a  v.  Wig- 
gju,  U  Peters,  348.  Thi»  court  certainly  will 
aot  extend  the  scope  of  that  rule,  so  u  to  give 
^aj  weight  to  these  secondary  evidence*  of  title 
vhieh  it  does  not  indisputably  recognize.  It 
ia  not  denied  th&t  the  production  of  the  order 
of  Surrey,  and  the  plat  and  certificate  made  in 

Smuance  thereof,  go  far  to  faring  It  within 
at  decision;  but  it  may  not  be  improper  to 
adc  the  particular  eoniideration  of  the  court 
to  the  depositions  annexed  to  the  reoord,  which 
would  seem  to  show  that  the  existence  of  the 
original  concession  was  a  matter  of  donht  at  a 
very  early  period;  that  in  March,  1822,  very 
■bortly  after  the  cession  of  Florida,  before  the 
allied  losses  of  papers  are  suppoaed  to  have 
occurred,  and  when  the  grantee  was  yet  living, 
and  sold  part  of  hit  interest  to  Delespine,  it  ap- 
pears not  to  have  heen  in  existence;  and  that 
tlie  particular  fact  of  its  actual  existence  at 
any  time  is  not  proved  by  a  single  witness. 

2.  This  grant  purports  to  be  founded  on  the 
royal  order  of  2Bth  of  March,  1816,  2  White's 
New  Rec  279.  That  order  authorizes  the  gov- 
ernor to  grant  land  to  the  soldiers  in  the 
militia;  the  quantity  being  the  same  "as  estab- 
lished by  regulation  in  the  province,  agreeably 
to  the  number  of  persons  composing  each  fain- 
tly;" and  it  also  contemplates  special  rewards 
to  certain  officers  mentioned  in  it.  If  Fontane, 
the  grantee,  was,  as  it  ia  presumed  he  was,  one 
of  the  militia  authorized  to  take  under  this 
order,  ^et  he  was  entitled  only  to  the  quantity 
"established  by  regulation,"  which  was  much 
298*}  less  than  that  included  *in  the  alleged 
concession.  It  may  then  be  said,  in  the  lan- 
rnage  of  this  court,  in  the  case  of  The  United 
SUtes  V.  aarke,  8  Peters,  448,  that  "if  the 
validity  of  the  grant  depends  on  its  being  in 
conformity  with  the  royal  order,  it  cannot  be 
supported."  It  is  true  that  this  court,  in  the 
case  of  The  United  States  v.  Fercheman,  7  Pe- 
ters, 06,  in  examining  the  effect  of  a  recital  of 
tbe  royal  order  of  29th  March,  181E,  in  a  grant 
of  a  large  body  of  land,  declared  "that  the 
reference  to  it  was  to  be  r^arded  no  farther 
than  as  showing  that  the  favorable  attention  of 
the  King  had  been  directed  to  the  petitioner." 
If  the  facts  of  the  present  case  are  similar  to 
those  which  led  the  court  in  that  ca«e  so  to 
regard  the  effect  of  the  royal  order,  it  is  admit- 
ted that  the  grant,  if  made,  was  valid.  But 
are  they  similart  In  the  first  place,  Percheman 
was  a  distinguished  oflScer  ot  dragoons,  who 
bad  rendered  important  military  services:  and 
this  court  aaid  that  the  governor  made  the 
grant  as  a  reward  for  these  services,  which  he 
had  full  authority  to  do  under  the  laws  of  the 
Indies.  But,  in  the  second  place,  it  happened 
that  Peroheman  was  himself  one  of  the  officers 
individually  mentioned  in  the  royal  order  of 
1815,  aa  entitled  to  a  apecial  reward ;  and,  there- 
fore, tJie  order  was  naturally  and  properly  re- 
dted  in  the  grant.  These  oonslde rations  evi- 
dently made  a  lar^e  grant,  In  that  cue,  per- 
fectlj  consistent  with  a  reference  to  the  royal 
order  of  1815.  But  neither  of  them  Is  appli- 
oable  to  the  present  case.  Neither  the  petition 
nor  the  grant  refers  direoti;  or  Indirectly  to 
an7  military  services;  nor  was  the  grantee, 
Pontane,  one  of  those  specialty  named  in  it. 
How,  theiL  eu  neh  a  Rran^  Mlioitad  atid 
9a« 


made,  oa  this  pnrporte  to  be,  '^  lirtva  of  tk» 
said  royal  order"  be  valWI 

3.  The  grant  is  for  a  tract  of  land  "tta  ft' 
creek  which,  issuing  from  the  north  bead  of 
Indian  River,  westwardly,  runs  to  the  nortb- 
weat,"  The  oertiScate  of  the  survey  ia  for  ■ 
tract  "in  the  territory  of  Husquito,  northwest- 
wardly of  Indian  River."  The  petition  of  tha 
claimant  is  for  a  tract  "at  the  north  head  of 
the  river  Ys,  or  Indian  River,  on  the  west  dds 
thereof."  This  discrepancy  ia  fatal  to  the  va- 
lidity of  the  claimant's  title.  The  land  sur- 
veyed and  claimed  is  not  Identical  with  tbat 
granted;  the  title  to  the  latter  has  never  been 
perfected,  even  by  a  survey;  it  ia  too  late  for 
this  now  to  be  done;  and,  therefore,  the  deerea 
of  the  Superior  Court  of  East  Florida,  mad* 
pursuant  to  the  description  *in  the  [*2I* 
grant,  cannot  cure  the  defect  resulting  from  tb* 
negligence  of  the  claimant  himself.  It  folk 
within  the  principles  which  have  already  been 
before  the  court  at  this  term,  in  the  caaa  sf 
The  United  SUtes  t.  Tbe  Heirs  of  Forbea. 

Hr.  Justice  Wayiu  delivered  the  opialOB  of 
the  court: 

Appeal  from  tbe  Superior  Court  of  Boat 
Florida. 

The  decree  of  the  court  declares  the  claim  to 
be  valid,  to  a  squars  of  four  milea  of  land  on  a 
creek,  issuing  from  the  north  head  of  Indian 
River,  westwardly,  and  running  to  the  nortk- 

The  fallowing  is  the  memorial  and  grant  of- 
fered by  the  appellees,  to  maintain  the  claim: 
His  Excellency  the  Governor: 

Don  Pablo  Fontane,  an  inhabitant  and  mer* 
chant  of  this  place,  with  due  reepect  repreaenta 
to  your  Excellency,  that  In  consequence  of  tlw 
orders  of  His  Majesty  of  tbe  twenty-nintb  of 
March,   one   thousand   eight   hundred   and   tf- 


which  he  has  been  pleased  to  graiit, 
gratuitously,  to  his  faithful  subjecta  of  ttaia 
Province,   lands  in   proportion  to-  the  servioea 


rendered  by  them,  and  as  your  petitioner  o 
sidera  himself  included  in  the  said  royal  favour, 
this  government  granted  to  him,  undor  date  ot 
the  twenty-Qfth  of  June,  of  the  present  yeau', 
in  absolute  property,  as  it  appears  by  tbe  doe- 
ument  dul;^  annexed,  a  quantity  of  land  com* 

grehpnded  in  a  square  of  four  miles,  on  Tnmk 
reek,  or  the  River  St.  John,  and  as  it  hap- 
pened that  when  he  went  to  take  possession  of 
the  said  land,  he  found  it  in  the  possession  of 
Dona  Beig  Bagely.  widow,  and  this  he  r^ 
resents  to  your  Excellen<7,  in  order  that  jaa 
he  pleased  to  withdraw  the  aald  doeumeni 
of  ownership  which  is  annexed,  and  to  grant 
him  another  ia  lieu  thereof,  for  the  aanw 
quantity  of  land  on  another  creek,  irhii^ 
issuing  from  the  north  head  of  Indian  River 
westwardly,  runs  to  tbe  northwest.  Thera- 
fore,  your  petitioner  supplicates  your  ExeallB- 
ay  to  consider  as  returned  the  mentioned  doea> 
ment  of  concession,  and,  in  virtue  of  tba  aald 


..hieh  he  has  Juit  designated, 
vacant,  which  favour  he  hopea  to  raostve  from 
the  justloe  of  your  Ezoelleney.  Bt-  Anguatlna 
"of  Florida,  tenth  of  November,  one  [*1S0 
tboosaod  eight  hundred  and  seventeen. 


Fablo  Fontaaa. 
Petan  I*, 


1S41           Txa  BiATB  OF  Rhode  Iblud  v.  Tkk  Comiio5Wbu,th  <m  UtMUOBxnwm.  tW 

St.  AnKUitine,  tenth  of  November,  one  tliou-  it  wu  laid  to  have  been  mede  in  eoQBlderkttoa 
■and  aignt  hundnd  and  seventeeD;  I  aocept  of  the  royal  order  of  1S16,  which  limite  gnnte 
tha  retrooeMJon  which  this  party  offeri,  ot  the  to  one  hundred  aeres,  and  to  persons  of  a  p*r- 
land  wbSdh  *•■  granted  to  him  on  the  twenty-  ticular  regiment.  The  power  in  the  governor 
•ixth  at  June  last  past,  for  the  reaaona  which  to  make  a  larger  grant  of  land  waa  not  thought 
ha  ezhiblta  in  this  petition,  and  in  lieu  thereof,  to  be  restrained  In  making  a  grant  to  one  who 
I  gnat  Um  in  lawful  propertj,  in  eonfonnitj  was  not  of  the  re^ment  designated  in  the 
to  tha  rojal  order  to  which  he  refers,  and  as  he  order,  and  who  applied  for  it  on  the  ground  of 
b  antitlad  thereto,  the  square  of  four  miles  of  serfices.  The  reasoning  in  that  decision  can- 
land  on  the  north  head  of  Indian  Kver,  which  not  be  shaken.  It  applies  with  full  force  to 
he  designates,  and  to  this  effect  let  the  secre-  the  grant  now  under  eonaideratlon;  tlie  deerea 
tftrj'i  offios  issue  to  him  a  copy  conforming  to  of  the  governor  being  aUlEO  In  both  eaeea.  Bnt 
this  decree,  to  which  will  be  annexed  the  copy  tbir  haa  an  additional  oonside ration,  recited  in 
of  this  petition,  on  which  the  decrie  waa  rsn-  the  memorial.  The  surrender  of  another  grant 
dared.  In  testimony  thereof,  and  kt  order  that  previously  made  for  serrioes;  reeogniied  by 
ftt  all  times  it  may  serve  as  a  title  in  form  to  the  governor  1b  hia  acceptance  of  the  retrooes- 
tha  iutentted  party.  Ooppinger.  sion  offered  by  the  memorialist.  This  la  a 
Oertiflcatea   of  Agullar.  B^ant  in  absolute  property.    Though  it  recites 

V     TV—    t™,..    a.     i~.ii..     ...k  !(.».•....-*  tha  twder  ot  the  29th  March,  1816,  the  Induce- 

«f^l.??™^T?  itpfl?^^'tl,?™?™,^t  ™e°t«  '<«  "»•"»«  "  •»  eoAsldetitione  which 

Of  the  army  and  seeretaryof  the  go^ni™*  p,ain,y  .how  it  was  not  intended  by  the  gor- 

of  this  place,  and  of  the  Province  thereof,  for  '^„„/,„  ^^  „.,„(„  j  ^^  ,v.  „„™i^  «f  JL^ 


His  MaJMty,  do  certify  that  the  preceding  copy  ^l^u'^'.^.^T^''*^  ^  ""  """''^  "'  ' 

td^T^i  '"cO^"  r  "^'^S  ""myud^LT^f'the  court   below    [MM 

2J*?n'"obiS^nrM'er Tgiv-:  ^i  pt^t  :^L^/^£r*ij'."i:^  ^^vjs^i^tg^ 

in  St.  Augustine  of  Ploridi,  on  the  eleventh  of  ^ft  TniM^.vT^^i,-  ^  ^   ^ii  .?-^^ 

NovembeToM   thousand   eight   hundred   and  "  '    '  ,^  t  ™7^^?%lJ  «N^^«?ii^4! 

,__^„,_._'                           T~™..Tv.  i^iiUf  survey  to  be  made  at  the  place  designated  la 

W-     itn    »«„M„„    vlT^^^l^;^  »•'«  d~"»  <^  *»>•  ~°rt  below,  for  thS  number 

We,   Don   Francisco    Fatlo,   and   Don   Juan    _, , ,  ,,, .  _  ..  ",.     .    .i..  _i_i.i. 

H..rtu,  nemtar.   of   thl.    illmtri™  «,™cll  o' JJ™  to"<J.  wBloM  p«j»d,»,  lo  Ih.  Hjhl. 

coMtitutiontl.  do  certify  tlut  th«  aignaturei  '"_r,      !»""»■            ....        ^.     , 

the  ilgoen  u»,  ai  to  totimonj  thereof,  we  S""'*.  "'  '.'f j'f°'i  f£?»  the  Superior  Court 

•Igu  thle  to  St.  Auguetme,  oi  the  thlrte.uth  of  '»'  »•  M-flct    of    Eeet     Ffond.,  ad  wu 

June,  one  thouiund  eight  hundred  Mid  twenty-  ^^^^^^  coimeel;   on  coneiderution  whereof, 

one                                      FmndBco  J  F»tio  '*  ''  adjudged  end  decreed  by  thii  court,  that 

Juan  Huertaa.  ^^'  decree  of  the  aaid  Superior  Court  to  tide 

St.   Auguitln^   IJlh   May,   1832.-I   cmtlfy  Sf *•"''""  "..'l"^""?;/^'"''',"';  !»■ 

that  the  preceding  ia  a  coiinct  trauitotlon  cS  t.tloncr,  to  he  valid,  be.  and  the  .aine  ie  hen- 

the   Spanfih   dociSncnt  annexed.  Jj  amrmed  to  all  reepectij  and  that  a  anrrey 

i.^y,  Tranalator  and  Interpreter  be  inade  of  the  Unda  ranUlued  to  the  lajd  co>. 

of  the  Spr.  Court.  "•''?"■  according  to  the  Ur»a  tt«eoI,  for Jka 

111-1    •Jlli.onUnd.l  that  the  decree  ehoold  ^'fi^t^'if^^^'tHJ^S,^^ 

be  roreraed,  bccauee  the  evidence  li  in.n»lcienl  '"f?-  ■'?'S'J  "  '!"  "»«!»'•«•'•  »<»  the 

to  prove  that  the  grant  wai  made.    The  proof  Jehl-  of  thiri  puUeji  and  it  !•  further  or, 

ia  a  eeiUllcale  of  Igulir,  the  aecr.Ury  o?  the  J"!^  'j  ""  «»"?■  "Sf  *,  "T^  ^t  '"v,*^ 

govatmncnt,  wUchXTbccn  ruled  to  be  anf-  i"  "'  "V*'"  °!  '^''-f  ''^i,  '}r'"Z'  "■! 

ident  to  the  caee  of  The  United  Slatca  v.  Wig-  !?. '"''  "? ."™  *?,  >". '''»•.  a"  »•  acta  and 

gin.,  U  P.t«»,  and  again,  at  thl.  term,  to  tS.  '""T  "^^  °?  "S,''  '■,".V'°'  "JT"^ 

SW  of  The  uiited  Matei  v.  Sodnan.  '?  *•  "T!!  "I."''"™  of  thi.  oourt  to  tbU 

The  aeeoiid  objection  ie,  that  If  X,  grant  1.  ^r'oi'Vn  "i","'",  'f, '•»^"«,'°  'Ja 

proved,  it  U  not  to  conformity  to  the   ";3  J^'k^Tk      i'^';''  '""-'"rtj". !"<»??«;!•  •» 

^er  if  the  2Mh  Munh,  1815.  by  virtu"  of  '".'S        "    '     ,  "?'"""?  '° ,'"'  '•fti 

whid.  It  b  declared  the  g^t  ^made  •»''  ''!  JP"""  °'i'.'"  """'■  '"*  ""'  " 

That  royal  order  haa  been  under  the  'coneld-  anneied  to  the  mandate, 
■ration  of  thi.  oourt  in  Perchemui'.  caee,  7 
Patera,  M.  In  that  case,  it  will  be  Been  that 
the  petitioner  refer,  to  hia  memorial  to  the 
order  of  the  29tb  March,  1816;  and  that  the 
governor  to  the  giant  for  the  land  eayi:    "In 

oonatderatiou   ot   the  proviBions  of  the   royal    '■ 

order,  under  date  of  88th  March  laat,  which  i.  THS    OOMUDNWEALTH    OP    MASSACHtf. 

t«fened  to,  I  do  grant  to  him  in  abaolute  prop-  SETTS. 

tatty,"  etc;  but  the  court  (referring  to  certifi- 

ekta.  which  were  annexed  to  the  memorial  for  Action  between  State,  a.  to  houndariea — plead' 

the  grant,  which  the  grant  refer,  to  m  certifl-  ing— eubjeet.  of  demurrer — duty  of  court  of 

c*to.  annexed)   .aid,  "military  urvioe  Ie  the  chancery  to  relieve  against  miatake — etatnta 

foundation  of  the  grant,  and  too  royal  order  ia  of  limitation.,  generu  rule  doea  not  apply  to 

referred  to  only  a.  diowing  that  the  favorable  Statea. 

Attention  of  the  ktog  had  been  directed  to  the 

petitioner."     7    Fet^,   tH).      The   court    .u.- 


Sunaa  Court  or  m  Ukitb)  8r*«a 


IHl 


niw 


jrdini  to  tb« 

chirten  of  tbe  StaUa, 

. the  line  wblcb  bw)  been 

tbe  cammlulonan  tctlne  For  tbe 


bt  Mttlcd  br  tba  iaprema  Coart. 
prarUou  of  tt-  -  ■ —  -' — ■— 
feapeetlvaly ;  lU 

unMI  Dpon  bj  tbe  cammlulonan  tctlne  ___    .__ 
RUM  while  colonic*,   bad  been  asned   to  b;  the 
Mmmlnlonen  ol  Rbode  Idand.  nuder  a  mlatake, 
^,(ortb  tbt  cbarteTi  of  bolb  tbe  State^ 

J  wltb' the  inVleet  la  eonlroterar.  To 

dkl*  bill  tha  8Ute  of  Haaascboaetti  entered  a  >eu- 
•nU  demntrer.    Tbe  demarrer  waa  orerrutrd. 

It  la  OD*  ot  the  ni< 

tt  ebaattrj  to  rdlevi,  -, ,  _, 

(rbere  It  baa  been  produced  by  tbe  mlarepreacDt 
tlona  of  tbe  adrene  part*. 

Tbe  demaRet  of  Ue  Sta 


I  waa  fixed  on  br  d 


:  and  thKt  tbe  c 


Now.  II  thli  mlitflke 

_    i  few  daya  after   the   iKree- 

—, ..J  made,  and  Rbode  Iilanc!  had  Immedlate- 

iTjnuie  before  a  tribunal  baying 


•nt  mar.  nndoubtedlr.  take  adTintsRe  of  It  , 
demuirer ;  and  la  not  honnd  to  plpad  or  anawer. 

The  time  neeeaaaTr  to  operate  aa  a  t>ar  in  ^nltr. 
la  fixed  at  twentj  reara  l^  analogj  to  the  atalute 
of  tlmlta tlona. 

It  wonid  be  Imporalhle  to  adopt  the  aame  rale  of 
Ilmltatlona  In  the  cue  before  the  court  on  tbeae 
pleadlnica.  Rare  two  polltltRl  rommiinltlpa  are 
eoncemed  wbo  cannot  act  with  the  aame  prompt- 
naaa  aa  IndlTiduala.  Other  c  I  re  um  stances  In  the 
caae  Interpoae  objections.  The  boundarr  [a  qucs- 
Uon  waa  In  ■  wild,  unsettled  countrr,  and  the  er 
rot  la  BxiDg  (he  line  not  llkelj  to  be  dIscoTered 
■ntll  nie  lands  were  granted  br  tbe  rcapectlTO 
Mionlea:  and  tbe  aettleoenti  approached  the  dls- 

Kted  line.  And  the  only  tribunal  tbat  could  re- 
re.  after  the  mistake  was  dlacorered  In  1T40. 
waa  on  tbe  otber  sId*  of  the  Atlantic,  and  waa  not 
honnd  to  bear  tbt  canae  and  proceed  to  judgment, 
«ic«pt  when  It  anlted  III  riwn  conienlence.     The 

■aba  It  eqaallT  evfilent  that  a  posaesslon  so  ob^ 


THIS  OM  wma  b«for«  the   court  at  Januarr 
Term.  188B,  18  Peters,  SS7;  and  again,  at 
Junarr  Tern,  lUO,  14  Peters,  210. 

A.  bill  waa  filed  in  tha  Supreme  Court,  on 
fll 


the  mh  of  Hamb,  1832,  by  the  State  of  Rhode 
Island,  and  Providence  Plantation,  aelcing  tlM 
eotui  to  settle  the  boundary  between  that 
State  and  the  Commonwealth  of  Mauaohuaetta. 

Mr.  Webatei  appeared  for  tbe  Communwealtb 
of  Maaaaehusetta. 

After  various  proceedings  in  the  caae,  a  plea 
and  answer  to  the  bill  of  the  State  of  Rhod* 
laland  were  filed  bj  the  Commonwealth  of 
Maasachuaetta;  and,  at  January  Term.  1338, 
Mr.  Webster,  counsel  tor  the  Commonwealth  of 
Massachusetts,  "moved  to  dismiss  the  bill,  on 
the  ground  that  the  Supreme  Court  bad  no  ju- 
risdiction la  the  cause,"  A  full  report  of  the 
matters  contained  in  the  bill,  and  in  the  plea 
and  answer,  will  be  found  in  12  Peters,  659-869. 

The  question  of  jurisdiction  waa  argued  by 
Hr.  Austin,  Attorney -General  of  Massachu- 
setts, and  Mr.  Webstei,  on  the  part  of  the 
Commonwealtb  of  Massachusetts,  and  by  Blr. 
Hazard  and  Mr.  Southard  for  the  State  of 
Rliode  Island. 

The  court  ordered  that  the  motion  to  dis- 
miss the  bill  of  tbe  complainants  should  be 
overruled. 

Afterwards,  at  the  same  term,  12  Petere,  76S, 
Mr.  Webstei,  in  behalf  of  the  State  of  Masaa- 
chusetts,  as  her  counsel  and  attorney  in  court, 
moved  for  leave  to  withdraw  the  plea  Bled  in 
the  case  *on  the  part  of  tbe  State  ot  pSSK 
SlBSKocbusetts,  and  also  the  appuarance  which 
bad  been  entered  for  the  State. 

The  court,  after  argumpnt,  on  the  Z4th  Feb. 
1838,  12  Peters,  781,  ordered,  "That  it  the  coun- 
sel for  the  State  of  Massachusetts  shall  elect 
to  withdraw  the  appearance  heretofore  en- 
tered, tbat  leave  for  the  same  be  and  waa 
given;  and  tbe  State  of  Khode  Island  may  pro- 
ceed ex-parte.  But  that,  if  the  appearance  Im 
not  withdrawn,  that  then,  as  do  testimony 
had  been  taken,  the  parties  be  allowed  to  with- 
draw or  amend  the  pleadings,  under  such  ordor 
as  the  court  should  thereafter  malce  in  the 
premises. 

The  appearance  of  the  State  of  Massaehtl- 
setts  was  not  withdrawn;  and  the  caae  was  ar- 
gued, on  the  HufBciency  of  tbe  plea,  at  January 
Term,  1840;  the  bill  of  the  complainants  having 
been  amended.     14  Peters,  210. 

On  the  8th  of  January,  1841,  the  State  of 
Mass Rchu setts,  by  Mr.  Austin,  the  Attorney- 
General  of  the  Commonwealth,  and  Mr.  Web- 
ster, "for  himself."  Sled  the  following  demur* 
rer  to  the  complainant's  bill: 

The  defendant,  by  protestation,  not  confesa- 
ing  all  or  any  of  tbe  matters  and  things  in  tha 
complainant's  bill  of  complaint  contained  to  be 
true,  doth  demur  lo  the  said  bill,  and  for  cauaa 
of  demurrer,  sbowetb — 

"That  no  ease  is  stated  by  the  bill  authoris- 
ing this  court  to  grant  the  relief  sought,  or  any 
other  relief; 

"That  no  such  fraud  or  mistake  is  averred  in 
the  bill  as  is  sufficient  to  set  aside  the  awarda . 
and  agreements  between  the  parties  therein 
stated,  nor  any  otber  cause  or  reason  sufficient 
for  that  purpose;  and  that  these  awards  and 
agreements  conclude  the  quution. 

"Tbat  the  bill  states  nothing  which  can  do 
away  the  effect  of  the  possession  by  Masaachn- 
setta  up  to  the  line  asserted  by  her  to  be  tb* 
true  line,  which  possession  the  hill  itself  admita 
to  have  been  OMitinued  for  more  than  a  cut- 
Peten  IB. 
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tnrj,  and  which  poaMssiou  b  itself  eone)uii*« 
OB  the  title. 

'TThAt  the  hill  atates  no  esse  fer  the  Interf er- 
•iicfl  of  thie  oourt,  with  the  line  of  division 
actuAUj  eiiating  between  two  independent 
StAtei,  fixed  b;  treat}',  oompAet,  or  Agreement 
between  them,  And  acquiesced  In  for  a  centuiy, 
AA  i«  true  of  this  cAse,  according  to  the  bill  it- 
M6*]  aclf.  ■"That  this  court  ha*  no  power 
or  juriidictlon  to  disturb  or  interfere  with  a 
boundAr;  line  ActuAllj  existing  between  two 
StAtes,  well  luiown  And  deflned,  and  resting  on 
early  compact  And  long  continued  acquieteence 
And  posaesslon,  upon  any  allegation  of  fraud 
or  mistake  in  the  original  transaction. 

"Wherefore,  and  for  divers  other  good  causes 
of  demurrer  appeAring  in  the  aaid  bill,  the  de- 
fendant doth  demur  thereto,  and  Aska  the  judg' 
ment  of  the  court,  whether  tAJd  defendAnt 
ought  to  be  ordered  to  nuike  Any  further  or 
other  Answer  to  said  bill;  and  prays  to  be  hence 
dbmtsBcd  with  costs." 

The  demurrer  was  argued  by  Mr.  Anstiti  and 
ill.  Webster  for  the  State  of  Massachusetts, 
and  by  Mr.  Randolph  and  Mr.  Whip^e  for  the 
State  of  Rhode  Island  and  Providence  Pianta- 

1^.  Austin,  for  the  respondent!,  in  support 
of  tbe  demurrer: 

The  object  of  the  plaintiff  is,  by  a  decree  of 
this  court,  to  l>e  confirmed  And  establiahed  la 
the  title,  jurisdiction,  and  sovereignty,  which 
she  sets  up  to  A  portion  of  territory,  now  and 
ever  heretofore,  In  the  possession,  jurisdiction, 
and  sovereignty  of  the  respondent.  * 

•  The  bill  describes  this  disputed  territory  with 
reasonable  accuracv,  so  that  It  is  seen  to  be  in- 
cluded between  tne  present  actuAl  southern 
boundary  of  MassachuBetts,  and  A  Una  nearly 
pArAllel  thereto,  drawn  between  three  And  four 
miles  due  north  from  it,  along  tbe  whole  border 
of  Bhode  Island,  comprising  an  area  of  about 
oDA  hundred  square  mites. 

Th»  bill  does  not  stAte  that  this  territory  Is 
densely  inhabited,  and  under  a  high  state  of 
improvement;  but  if  the  court  could  judicially 
understAud  thAt  it  Is  occupied  by  aevcn  thoo- 
saod  people,  All  of  whom,  as  did  their  Ancestors 
to  remotest  time,  deem  themset''es  to  be  citi- 
Mlta,  and  most  of  tjiem  native  cititens  of  Mas- 
sachusetts, and  that  there  is  upon  it  not  less 
than  A  million  of  dollAia  of  taxable  property, 
the  importance  of  the  oontroversj  oonld  not  be 
doubted. 

The  bill  aets  forth  the  alleged  title  of  Rhode 
lalAnd  to  the  territory  tn  dispute,  and  claims  it 
AA  included  in  tbe  charter  of  Charles  II.  It  de- 
scribes Accurately  the  title  of  MaesacbuHetta  to 
the  territory  secured  to  her  by  her  colonial  and 
provinclAl  charters,  the  one  granted  in  1829, 
SS7*]  and  the  other  In  1691;  and  alleges  'that 
her  sontbem  boundary  is  by  a  line,  "three  Eng- 
lish myles  on  the  south  parte  of  the  rivir 
called  CIiAries  rivir,  or  of  any  or  every  parte 
thereof;"  And  further  alleges  that  the  southern 
boundary  of  Massachu setts.  And  the  northern 
boundATT  of  Rhode  Island,  is  by  the  same  line; 
tbe  one  being  contiguous  to  the  other.  All  this 
Is  true. 

The  bill  Aven  that  the  actual  line  of  posses- 
■ion  on  the  part  of  Massachusetts  is  more  than 
three  miles,  rlc:  seven  miles  south  of  Charles 
Biver,  And  of  any  and  every  part  thereof.  On 
'this  allegation  U  la  obvious  the  whole  aasumed 

i»  Ih  Ad. 


merits  of  tbe  pI^ntilTs  case  depend.  If  it  ba 
not  true,  there  is  no  pretense  of  right  to  lUa- 
turb  the  ancient  and  existing  possession  of  tbe 
respondent. 

Whether  it  be  true  or  not,  in  point  of  fAot, 
must  depend  on  A  legAl  construction  of  the 
words  of  the  ohArter.  As  lllustrAtive  of  thAt 
question.  And  not  in  the  present  aspect  of  the 
case,  for  a  .... 

and  plans 
now  before  thu  court,  may  be  referred  to. 

By  universal  admission,  the  Charles  river  has 
one  main  or  principal  stream,  which  is  supplied 
by  other  streams  or  branches.  If  these  Utter 
streams,  which  have  also  local  names,  are  any 
part  of  Charles  River  within  the  meaning  of  the 
charter,  then  the  actual  line  of  Massachusetts, 
which  is  within  three  miles  of  the  principal 
branch  (sometimes  locslly  called  Mill  River,  At 
others.  Jade's  Pasture  Brook),  Ia  the  true 
boundary  by  her  charter.  If  the  main  itreAm, 
and  not  the  head  waters.  Is  Alone  entitled  to  be 
termed  "Chorlea  River,  or  any  And  every  pArt 
thereof,"  then  unquestionably  the  ActuAl  line  of 
MaBSBchusetts  is  not  in  conformity  with  the 
chArter;  because,  in  Ancient  times,  it  was  As- 
sumed, and  now  is  believed  to  bo  tnu,  that 
the  true  point  of  offset  for  the  protraction, 
southwArdly  of  the  line  of  three  miles  from  any 
part  of  Charles  River,  Is  from  the  most  south- 
erly stream,  branch,  or  head  waters  of  the 
river,  And  It  was  accordingly  so  drawn.  It  is 
believed  that  such  is  and  ever  was  the  univer- 
sal acceptance  of  the  terms;  and  that  wherever 
a  diHerent  construction  was  put  on  the  like 
phraseology,  It  was  the  construction  made  by 
power  In  violation  of  ririit. 

But  the  case  now  stAn&  before  the  court  on 
demurrer;  And  in  this  form  of  pleAding  tb* 
counsel  for  Massachusetts  very  well  understand 
that  this  question  of  fact  is  not  open  to  discus- 
sion. *They  are  hound  by  the  allega-  [*ISS 
tions  of  the  bUt,  and  mnst  proceed  to  a  hearing 
with  this  fact,  pro  hac  vice,  against  them;  and 
with  An  AdmisiiOD  that  the  line  of  actual  pos- 
session is  not  the  true  line  of  the  charter.  It  ia 
with  full  confidence  in  the  opinion  that  the  bill 
(even  admitting  this  great  and  fundamental  er- 
ror on  tbe  part  of  Rhode  Island,  to  be  reoeived 
aa  she  has  stated  it),  does  not  set  forth  a  suffi- 
cient cause  for  the  interposition  of  this  court; 
that  Massachusetts  has  ventured  to  waive  this 
consideration  for  the  present;  and  to  deny  that 
even  on  this  presumption  Rhode  Island  has  any 
title,  by  her  own  showing,  to  the  territorlAl 
jurisdiction  which  she  demands  by  her  bill.  We 
suppose,  indeed,  this  Is  already  settled  by  this 
court  in  effect,  though  not  in  form.  The  Ull 
incorporates  the  defense  of  Massachusetts,  on 
two  other  points;  which,  independent  of  the 
original  accuracy  of  the  boundary,  an  each,  by 
itself,  f  AtAl  to  the  plalntirs  demAnd.  It  admlU 
the  fact  of  an  AmIcAble  settlement  In  1710  And 
ITIS,  And  the  further  fact  of  an  actual  posses- 
sion on  the  part  of  MaasAchusetts,  under  And 
by  virtue  of  such  agreements,  for  now  nearly  a 
century  and  a  half. 

It  is  again  obvious  that  the  quaatlon  of  right 
between  these  parties  depends: 

1st.  On  the  original  correct  loeAtion  of  tha 
boundAry  line. 

2d.  On  the  effect  of  tbil  kfMiiidit^^Artab- 
liahing  A  boundAry. 


SvrmtM*  CouBT  of  thi  UimzD  STAm. 
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Sd.  Ob  the  undUturbed  poMwalon  for  man 
than  one  hundred  ;eu«. 

On  ttu  foruer  hearing  in  thii  caw  the  ra- 
■pondent  had  filed  a  plea  in  bar,  setting  out, 
more  fully  th«n  the  plaintiff  hod  done,  the 
a«reenienta  of  1710,  1T18,  and  relying  upon 
them  aa  fair  and  perfect  eontracta,  made  fairlj, 
with  full  and  equal  knowledge,  and  aooom- 
panied  and  followed  b;  an  undiaturbed  pouea- 
■Ion  from  the  time  they  were  made. 

Wa  nnderatood  the  court  to  overrule  that 
plea,  becauM  it  contained  two  defenaea  instead 
of  one;  upon  a  atrict  application  of  the  severest 
roles  of  chancery  practice,  which,  with  great 
reapeet,  we  had  contended  could  not  apply  to  a 
Mue  like  the  preaent,  and  were  in  no  case  ~~ 
pUcabiB  to  the  plea  in  the  form  in  which  it 
presented. 

IS9*]  *In  pronouncing  the  opinion  of  the 
eonrt,  the  Chief  Justice  said:  "The  defenae  set 
up  bj  the  plea  b  twofold: 

"lat.  That  there  waa  an  accord  and  compro- 
misa  of  B  diaputed  right. 

"26.  Preacriptlon,  or  an  unmolested  posacE- 
alon  for  more  than  one  hundred  years. 

"These  two  defeneea  are  entirely  diattnet,  and 
depend  upon  different  principles.'' 

And  after  eonaidering  them  separately  the 
Chhf  Justice  farther  remarkai  '^ere,  then,  are 
two  defentea  in  the  same  plea,  oontrary  to  the 
Mtablished  rulea  of  pleading." 

And  again,  upon  the  form  of  pleading,  the 
opinion  of  the  court  is  to  the  following  effect  i 

"A  plea  In  general  suppoaes  that  the  bill  con- 
tains equitable  matter,  which  the  defendant,  by 
hia  plea,  aeelcs  to  displace.  It  it  aocordine  to 
Uili  principle  of  equity  pleading  that  we  have 
treated  the  caae  btfore  at.  If  «  defendant  aup- 
poaet  that  there  It  no  equity  in  the  bill,  his  ap- 
nropriate  aniwer  to  it  it  a  demurrer;  which 
brings  forward  at  onee  the  whole  case  for  argu- 
ment. The  case  of  Hllllgan  v.  WUhell,  3 
Cranoh,  220,  228,  llluetratet  this  mla,  and  shows 
that  the  defense  here  taken  was  more  proper 
fM  an  anawer  or  demnrrer  than  a  plea. 

"If  the  defendant  tuppoaaa  that  a  bill  does 
not  ditoloM  a  oaae  whien  mtitles  Rhode  Island 
to  the  nllef  the  aeeka,  the  whole  tubject  can  be 
brought  to  a  hearing  by  a  demurrar  to  the  bill. 

The  whole  casa  it  open,  and  upon  the  rule  to 
anawer  which  the  coiut  will  lay  upon  the  de- 
fendant, Maasachusetta  la  entirely  at  liberty 
to  demur  or  answer,  aa  she  may  deem  best  for 
her  Interetts." 

It  seemed  to  us  that  the  court,  having  thus 
decided,  not.  Indeed,  that  we  had  the  two  valid 
defentea  set  forth  In  our  plea,  but  that,  if  in 
tenth  we  did  possess  them,  either  was  in  itself 
a  bar,  though  both  could  not  be  joined  in  the 
then  preaent  form;  permitted,  if  they  did  not 
Invite  oa  to  present  them  nnder  such  form  aa 
would  anthonn  b  Joinder  of  both,  and  a  con- 
tideiBtion  of  either,  independent  of  the  other. 
We  had  hope,  therefore,  tnat  the  plaintiff,  hav- 
ing, aa  wa  think,  admitted  both  in  hit  own 
140*1  'declaration,  would  have  been  satisflpd 
that  whenever  they  wen  eontldered  they  would 
of  necessity  prevalL 

The  demurrer  now  Joined  presents  theae  de- 
fenses, with  all  others  growing  ont  of  the 
plaintiS'a  own  statement  of  the  case-    It  it  a 


taking  the  allegatioBa  to  be  true,  tlw  bill  wonld 
be  dismissed  at  the  hearing,  it  may  be  dit- 
missed  on  demurrer.  Utterron  v.  Mair,  2  Vo. 
Jun.  OS.  The  object  of  a  hearing  is  only  to  in* 
quire  whether  the  allcgfLtions  are  proved,  and 
the  effect  of  them.  When,  therefore,  it  proved 
or  confessed,  a  decree  mutt  be  had  fur  defend- 
ant i  the  defendant  may  safely  admit  them,  and 
may  therefore  as  safely  demur  to  the  wbole 
bilL  Kemp  V.  Prior,  7  Ves.  Jun.  246;  Brooke  v 
Hewitt,  3  Vet.  Jun.  263;  Vcrplank  v.  Cacula.  I 

N.  Y.  Cases  in  ™  " 
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equity,  the  retult  of  a  demurrer  must  ba  in 
Tavor  of  the  defendant. 

If,  therefore,  it  thatl  now  appear  to  the  court, 
by  the  fair  import  of  the  ptaintifTs  admltalona 
in  his  bill,  that  notwithitBnding  any  depBrtnra 
from  the  charter  boundary,  for  good  and  suffi- 
cient cause,  the  ooloniea  of  Matsachutettt  and 
Rhode  Island,  by  their  authorised  ageatt,  set- 
tled the  location  of  boundary  on  this  frontiar, 
such  settlemeot  Is  valid;  and  the  court  must 
dismiss  the  bJlL 

Again,  it  appears  to  the  counsel  of  MastB- 
I'husetts,  that  if  without  any  regard  to  the  un- 
ascertained line  described  on  paper  in  the  char- 
ter of  King  Charlea  L,  or  any  regard  to  any 
claim  or  any  settlement  with  her  neighbon, 
Massachusetts,  in  ancient  times,  entered  on  the 
disputed  territory,  more  than  one  hundred  and 
thirty  years  t^,  and  has  always  potaested  it, 
and  exercised  jurisdiction  over  it;  that  a  tlUe 
has  been  acquired  by  that  poaseasion,  independ-, 
ent  of  alt  other  title  by  grBnt  or  agreement, 
which  this  oourt  will  not  diatarb.  If  the  sup- 
posed agreement  or  possession,  or  both  of  them, 
are  admitted  by  the  bill,  it  ia  then  apparent  om 
the  face  of  the  bill  that  the  plaintiff  has  n« 
cause  of  complaint,  and  on  demurrer,  tba  bill 
m»  be  dismissed. 

But  in  addition  to  these  points  of  defeBte^ 
the  defendant  has  yet  another  on  the  face  ot 
the  bilL  The  plaintiff,  to  recover,  must  depend 
on  the  itrength  of  his  own  title,  not  on  tha 
weakness  *□?  the  defendant's.  The  [*S41 
plaintirs  title  is  set  forth  in  the  bill.  It  main- 
ly depend*  on  the  charter  granted  to  Rhodi 
Island  by  Charles  U.,  on  8th  July.  1603. 

Now,  if  under  tha  circumstances  of  the  CBta 
aet  out  in  the  bill,  at  the  time  the  charter  was 
granted,  the  disputed  territory  v 


That  it  never  patted  by  such  charter  U  tha 
then  new  colony  of  Rhode  Island,  we  think 
could  be  made  very  clear  by  other  records  and 
proceedings,  which  history  has  preserved;  but 
the  question  for  this  court  to  settle  on  the  pres- 
ent state  of  the  pleadings  will  be,  how  doet  the 
title  of  the  plaintiff  appear  on  her  own  Bllaa> 
tionlnherbillt 

It  is  proposed,  therefor*,  to  tnttaln  tba  fid- 
lowing  propositiona  1 

I.  That,  on  the  face  of  the  bill,  It  sufficiently 
appears  that  the  colony  of  Rhode  Island,  and 
Providence  Plantations,  never  had  any  chart«r 
title  to  the  territory  demanded. 

IL  That  this  territory  never  was  any  part  tt 
the  StaU  of  Rhode  Itlaad. 

PetwB  IK. 


Tx>  Sum  or  Bhodi  ULun  t.  Tax  Coihcorwku.th  or  w«  ■■*««■?■■■■■ 


flharter,  atill  It  ii  loat  hj  toret  of  th*  agree' 
meBta  of  Juiuarj,  1710,  mad  October,  1718,  and 
thapnweedinn  of  May,  1T19,  wt  forth  therein. 

IT.  That  there  has  been  an  advene  pautm- 
dmt  of  mora  than  one  knndrad  yean,  apparent 
by  the  bill,  whkh  ii  ooachuin  againat  any 
<rth«r  cliOni  of  Utle. 

In  conaidering  the  bill  with  refereoee  to  tbaaa 
prapoeitioni,  two  nilea  of  law  have  an  fanpor- 
tant  bearing. 

L  Tliat  altbongh  a  demurrer  admit*  all  the 
faete  well  pleaded,  it  admits  fact*  oolj,  and 
not  the  conduiioni  of  law.    Pord  t.  Peering, 

I  Vee.  Jon.  76,  78  (  8  Madox  Ghana.  224. 

S.  The  plaintiff  can  have  do  better  eaee  on 
pnwf,  and  no  remedy  for  any  other  oaae  than 
la  aUted  in  her  MIL 

Tbi*  principle,  however  familiar,  ia  in  He  ex- 
act application  exceedinglv  Important  In  thi* 
eaaa.  It  baa  recently  rMclved  the  attention  of 
tfaia  court.  Boon  v.  Child*,  10  Peter*,  209;  lee, 
aUo,  4  Madd.  R.  21,  SO;  3  Wheaton,  527;  S 
Whaaton,  418;  S  Wheaton,  380;  2  Peten,  <I12; 

II  Wheaton,  103;  8  Johns.  R.  K9,  063;  7  Pe- 
t«n,274. 

141*]  *To  the  Urat  point,  then.  How  doea 
Bhode  Island  claim  the  premieeet  Her  title  to 
anything  rests  on  her  charter  from  Charles  II., 
dated  8t«  July,  lfi63.  In  this  charter  she  haa 
no  northern  boundary,  by  natural  objecta  or 
line  of  latitude.  She  Is  bounded  on  the  south- 
erly line  of  the  MaBsaehuBstt*  colony  or  planta- 
tion.   Where  that  line  was  must  be  ascertained 


by  examining  the  colonr  and  plantation  of  Mas- 
sachusett*;  and  In  thk  positicm  of  the  csuie 
it  la  admitted  that  the  bill  fumiehe*  the  only 
-  -  Btatod. 


•videnoe.  But  it  la  well  enough  there 
The  colony  of  Maesaehusetts  is  the  elder  by 
thirty-live  yeara.  All  the  charters  are  set  out 
in  the  '  "■ 


southern  boundary  ia  dewrribed  aa  "lying  with- 
in the  space  of  three  English  mile*  on  the  south 
part  of  the  said  Ouules  Biver,  or  erf  any,  or  of 
every  part  thereof." 

Next,  la  the  deed  of  the  Council  of  Plymouth 
to  Sir  Henry  Boeewell  and  others,  ISth  of 
kbrch,  1028,  with  the  sane  bonnd^.  Again 
follows  the  eooflrmatlon  deed  of  Charles  L, 
dated  4th  of  March,  1620,  with  the  same  de- 
Boriptlan.  Boston  was  settled  In  1630,  and  the 
mouth  of  Charles  River  is  on  the  west  side  of 
the  elty.  Three  miles  south  of  It,  would  ex- 
teitd  to  Brooklina,  about  thirty  mile*  more 
■ortherlf  than  the  present  elalm  of  Rhode  la- 
land,  u  1*  not  from  the  mouth  of  the  river, 
then,  that  the  oSaet  of  three  mile*  la  to  be 
drawn.  At  that  period,  and  for  many  year* 
after  the  river  was  unexplored.  The  ancient 
BMpe  if  it  wa*  proper  to  examine  then,  are  alt 
marvelouBly  inaccurate.  In  1646,  two  per- 
son* called  Woodward  and  Baffrey,  and  denom- 
toated  "akillfui  approved  artists,"  with  or  with- 
out authority,  went  into  the  interior  to  explore 
the  country,  make  a  man  of  It  (the  map  1*  ba- 
fora  OS,  and  has  been  tltnosraphlcally  copied  bv 
the  oounaal  of  plaintiff)  i  £id  the  eoutb  oraneh 
at  Charles  Hlver,  measure  three  miles,  and 
erect  a  monument  In  perpetual  remembrance  of 
the  thing.    All  this  they  did.   The  biU  shows  it. 


uthd 


forty-one  degreee,  fifty-five  minutes. 

xus  sionnment,  the  supposed  boundary,  the 
line  thence  to  be  drawn,  becanm  known  and 
notorlou*. 

Governor  Dudley,  of  Maaaachusetts,  oa  ■ 
BOlemn  oooasion,  sixty-eight  years  after,  pro- 
claimed it.  Governor  Jenka,  of  Bliode  laland, 
*on  the  same  occasion  admitted  It.  All  [*941 
tliis  Is  apparent  on  the  bllL 

This  (bmareation,  and  the  notoriety  of  It,  at 
that  ancient  time,  in  the  wlldemess,  when  it 
was  important  to  draw  a  line,  but  of  no  im- 
portance where  it  should  be  drawn,  was  a  prac- 
tical construction  of  the  charter,  ooucluslve 
Tinst  all  the  world,  unless.  Indeed,  the  King 
England  ml^t  be  an  exeeptioo.    He  never 


:huMtta,  ae  the  bill  shows,  being  thai 
for  twenty-one  years  without  a  neighbor,  set- 
tled up  to,  and,  in  Um  language  of  that  day, 
planted  towards  the  line.  Then  the  charter  « 
Rhode  laland  was  granted  by  Charles  IL, 
bounding  the  ccdony  of  Rhode  lalaiid  on  the 
BDutberly  line  of  the  "Massachusett*  colony  or 
plantation,"  making  no  mention  of  the  MMsa- 
chu*ett*  (barter ;  but  assuming,  by  tills  new 
word  "Plantation,"  for  the  first  time  applied  to 
Masaachuietts,  that  her  actual  occupation  was 
her  charter  limit*.  The  Colony  of  Massachu- 
setts wait  establisbed  by  the  royal  charter,  the 
Plantation  by  the  act  of  Uie  people.  The  char- 
ter of  Rhode  Island  recognizee  the  existence  of 
Maasachusett*  a*,  at  that  time,  ehe  exiated  in 
fact 

If  the  grant  to  Rhode  Island  waa  Intended  to 
include  the  space  north  of  Woodward  and  8af- 
frey**  station,  which  ia  nowhere  ao  declared  in 
the  hill,  and  casnot  be  supposed,  it  would  not 
convey  any  title  from  a  grantor  out  of  posses- 
sion; and  oould  therefore  give,  in  this  dispnted 
territory,  no  claim  to  the  colony.  It  ia  fairly 
to  be  inferred,  that  when  a  new  oolony  was  to 
be  erected  at  the  south  of  Massachusetts,  and 
was  bounded  on  the  eaid  eolony  or  plantation, 
all  the  facts  of  the  ease  were  known;  and  that 
the  boundary  waa  intended  to  conform  to  an 
existing  state  of  things,  which  had  so  long  been 


forms  a  distinct  su^eet  of  inquiiy;  ^,  h 
may  be  Invoked,  to  show  that  Rhode  Island 
took  no  part  of  this  territory  by  lier  eotonlal 
charter.  A  charter,  without  posseaalon  under 
it,  can  form  no  evi^nce  of  title  after  the  revo- 
cation of  that  charter,  on  the  4th  of  July,  IT7<L 
It  is  beliered  that  the  great  reepeat  paid  by 
this  'court.  In  repeated  casea,  to  the  va-  [*144 
lldity  of  crown  grants  has  not  aztended  Ut  ffin 
validity  to  anv  grant  of  which  actual  posaea- 
sion  was  not  taken  in  a  reasonable  time;  aad 
that  an  advene  poisessloa  mbmitted  to  for 
[urty-three  years  Is  eoneluslve  svldenoe  tliat 
the  territory  in  such  adveree  possession  waa  not 
Included  in  the  terms  of  any  other  grant, 

IL  If  this  territory  aaver  passed  to  the  colo- 
ny, the  State  never  had  title  to  it;  the  elalm  of 
the  State  being  only  aa  sneceasor  to  the  eol> 

m.  It  appear*  on  the  faoe  of  the  bill,  that  a 
dispute  arose  between  the  two  coloniee  fai  ITIQ, 


Bunnti  CouBT  of  tbk  Uinm  Sx^nc 


DMDta  or  treatlM  of  MmpromiM,  In  1710,  1718, 
1710. 

Th«  bill  mthmtlj  kllagn: 

lit.    A  diaput«  or  oontroren;. 

Sd.  A  comniiBBion  to  Mttle  the  controvtrsy, 
eommonlj  called  tbe  Roiburjr  CommbBion. 

Sd.  An  unlimited  ■.uthoritv  to  th«  commia- 
■ioner*  of  esdi  colony  by  tho  Legielature  of 
euh  colony,  to  Mcertain  mai  Mttle  the  line. 

4tlL  An  utiul  Mttlement  by  an  agreement, 
dgned  and  tealed  by  tlie  commiBiionera,  so  far 
aa  to  flx  a  poiot  of  beginning;  and  to  aitabliab 
Woodward  and  SatTrey'i  monument  m  •neli 
point. 

Eth.  That  tbia  Bettlement  waa  a  compromiac; 


And  the  bill  further  admit*  a  eecond  com- 
miaHion,  arbitrament,  and  award,  or,  more  prop- 
erly, a  treaty;  commonly  called  the  Rehoboth 
Agreement,  by  which  otber  oommlaaionera  were 
appointed,  with  unlimited  power*,  to  agree  and 
■ettle  the  line  "in  the  beat  manner  they  could;" 
and  an  agreement  aa  before  under  aeal,  varying 
In  Hme  degree  from  the  former,  but  preelae, 
exact,  and  particular,  and  a  enbaequent  numing 
of  the  line  accordingly,  upon  the  earth'*  anr- 
faoa,  being  the  line  wtjeh,  from  that  time  to 
thi*,  baa  Men  the  actual  lUvidlng  line  between 
the  two  partiea;  and  which  the  plaintiff  now 
aeelca  to  dlatnrb.  Having  thua  introduced  the 
defendant'*  title  Into  her  bill,  the  plaintiff 
•eeka  to  avoid  It  by  aeveral  allegationa.  It  i* 
auggeated  not  to  have  been  within  the  legiti- 
mate power  of  the  eoloniea  to  make  aa  agree- 
ment of  boundary.  To  thi*,  the  eaae  of  Penn  t. 
Lord  Baltimore,  1  Tea.  444,  la  a  lofflcient  an- 
awer. 

S4ft*]  *The  moat  maUrial  allegation  ia,  that 
the  agreement  or  treaty  waa  the  effect  of  a 
miat^a.    Thi*  mistake  i*  tbue  atated: 


ward  and  Saffrey  were  eldllfnl  and  approved 
aitliti,  and  In  1642  had  aaoertatned  the  point  or 
plaoa  tlirea  milea  aouth  of  Charlea  lUver,  or  of 
any  and  every  part  thereof,  and  had  there  aet 
up  a  atalceg  and  the  Rhode  Island  commla- 
aiouer*,  relying  on  said  representations,  and  be- 
lieving them  to  be  true,  and  verily  believing  the 
said  point  or  place  to  have  been  oorreetly  aaoer- 
tained,  and  tne  aald  place  where  the  said  stake 
waa  alleged  to  have  been  aet  up  aa  aforesaid  to 
bava  been  three  Engliah  mile*  from  Cbartea 
River  and  no  mora,  the  commisdoner*  signed 
and  sealed  the  agreenunt,  which  eatabUahed 
the  line  of  boundary. 

To  this  the  respondent  repllea  that  K  ia  the 
true  character  of  this  trmniaction,  and  not  the 
name  given  to  It  in  tha  pUntiS'a  bill,  that  is 
to  lay  the  foundation  for  annulling  an  agree- 
ment otherwise  Unding  upon  the  contracting 

The  fact*  allMsd  are  admitted  by  the  de- 
murrer; but  whelher  they  are  to  be  called,  oi 
whether  they  amount  to  a  mistake,  is  t  conclu- 
rion  of  law  to  be  determined  by  the  court. 

Now,  It  la  certain  tbat  to  aettle  the  boundary 
according  to  those  charters,  the  commissioners 
must  first  have  decided  whether  the  head  wa- 
ters were  a  part  of  <a>arle*  Biver.  It  is  appar- 
7a« 


ent,  also,  that  Woodward  and  Baffrey  had,  ts 
their  proceedings,  determined  that  the  head  vra^ 
tera  were  part  of  the  river;  they  had  aet  up 
their  Btake  accordingly,  and  when  the  Maasa- 
chusetta  conunissioner*  affirmed  that  it  waa  in 
the  right  plaoa,  they  only  affirmed  that  the 
head  water*  vere  pait  of  the  river;  and  when 
the  Rhode  leland  commissioners  relied  on  said 
afBnnation,  and  believed  it  to  be  true,  they  b«> 
Ueved  the  same  fact. 

It  is  observable,  that  the  bill  nowhere  de- 
clares that  the  representation  ao  made  by  th* 
Massachusetts  commiaaioner*  waa  wilfoUj 
false,  or  waa  intended  to  deceive,  or  that  tha 
Rhode  laland  eommissionerg  acted  or  believed 
In  consequence  of  such  repreaentation.  TheM 
material  allegations  are  carefully  avoided. 

It  does  not  appear  that  the  Rhode  Islaad 
colony  intended  to  settle  the  line  according  to 
the  charter,  without  variatloBj  but,  do  tha 
contrary,  that  the  commissifm  was  to  "revlaa 
and  compromise."  *It  ia  not  averred  r*]44 
that  the  Rhode  Island  commlaaioners  intended 
to  conform  to  the  charter;  but,  on  the  contrary, 
it  appeaiB  tbcy  were  disposed  to  make  an  anu- 
cable  settlement,  and  to  take.  In  fee-aimple,  aa 
squivalent  for  territorial  JarisdictltHi. 

It  is  thus  plain,  on  the  averments  of  the  UU, 


able  conceasion,  and  Judidona  aettlemeut. 

All  the  BUbaeiquent  proceedings  having  refer* 
enee  to  this  deiMnd  on  the  same  facts,  and  an 
not  materially  varied  by  the  form  of  the  bllL 

But  if  this  was  a  mistake  by  these  commla- 
Hionera,  what  la  its  equitable  effecti  "It  must 
not  be  underatood  that  in  equity  every  kind  of 
mistake  I*  rellevable,  for  thou^  equity  will  re- 
lieve against  a  plain  mistake,  or  u^sapprehen- 
sion,  or  ignorance  of  title,  yet  equity  will  not 
interpoee  if  the  fact  la  doubtfnl,  or,  at  the  time 
of  the  contract,  equally  nnknown  to  both  par- 
ties; or  if  there  has  been  a  long  acquiescence 
under  tbe  miatake,  and  neither  party  aware  of 
it."  Fonblanque,  ToL  L  p.  116,  note  to  book 
r.  ch.  8,  sec  7. 

It  Bppean  by  the  UII  that  Rhode  Island  re- 
posed undw  tus  mistake  for  forty  years  with- 
out discovering  her  wrongs. 

But  this  agreement  and  the  subsequent  ones 
are  treatlea.  Ward's  Law  of  Nationa,  ch.  15. 
p.  139;  Vattal,  eh.  12,  p.  182,  see.  IH. 

"They  are  of  a  class  of  contracts  which  ar* 
never  void  for  the  mistake  of  the  negotiatora." 
Ih,  103,  aec  1G7,  IGS.  Bee  caaes  cited  to  tbia 
point  when  tbia  caae  waa  laat  before  court. 
14  Peters,  210. 

There  can  be  found  few  eaaea  wbere  tha 
negotiators  of  a  treaty  of  boundary  are  sup- 
posed to  have  made  a  miatake;  and  none,  It  ia 
believed,  where  for  any  auch  cause  the  orovi- 
-(iona  of  a  treaty  were  ever  deemed  to  im,  or 
ever  were  ■ujseited  by  diplomatiata  to  be  void. 

It  is  part  ^  the  law  of  naU<HU  that  a  treaty 
once  made  Is  irremediably  conclusive.  Aim 
the  reason  is  that  It  can  be  inquired  about  and 
-xplained  only  by  Itself.  The  peace  of  th» 
world  demands  that  it  be  an  eternal  eetoppd 
between  the  partiea. 

The  boundary  of  the  United  State*,  by  tba 
Treaty  of  Paria,  'of  ITSS;  the  destgna-  (••47 
tion  of  the  River  St.  Oroix,  by  commlssionera 
under  the  Treaty  of  Londtm,  eommouly  ealM 

PMCM    IB. 


IMl  IHB  8tai»  or  Baera  Isuire  v.  Ths  Ooiiin>innui.TB  or  MAauoBimm. 

Jky*!  Trntfi  uid  the  rcsolU  of  tba  eommb- 
•jon  under  tbe  4th  nrticle  of  the  Treaty  of 
Ghent,  tn  kll  nupectcd,  with  mora  reason  than 
tbe  audent  treaty  line  of  theM  ooloniee,  to 
liave  been  lettled  by  mistake;  but  vho  ever 


-  jnistake  could  be  inqulrAd  about  in  these 

Battonal  eompacte,  or  that  the  diacOTerr  of  the 
Ignonuice  of  the  negotiators  would  nullify  the 
eontraett 

The  UO  shows  an  ondisturbed  poesesslon  by 
Hassachatetts  for  one  hundred  and  thirteen 
yean,  under  claim  of  title. 

The  oontrolling  power  of  time  Is  a  part  of 
the  taw  of  this  case,  and  reference  is  niade  to 
the  authorities  cited  at  the  former  hearing. 

In  addition  to  these,  there  is  now  presented 
to  Uiis  court  the  written  autographic  opinion 
of  Lord  MansSeld,  when  Attorney -Gen  era]  of 
England,  in  the  year  1754,  on  the  subject  of 
this  Tery  boundary,  in  which  the  eminent  jurist 
deelarea  that  "if  the  Icing  approves  the  agree- 
ment, it  is  now  too  late  for  tne  parties  to  dis- 
pnte  lb."  4th  vol.  Trambull's  US.  papen, 
Mass.  His.  Boc.  Library. 

Poaaeieion  alone,  it  is  respectfully  contended, 
in  a  case  of  this  kind,  nmnterrupted  and  ex- 
elnslve  for  more  than  a  century,  u  not  only  a 

CI  title,  but  the  best  of  all  possible  titles, 
other  title  gives,  or  was  ever  pretended  to 
give,  any  right  to  the  British  crown  to  make 
KHiTeyance  of  land  or  empire,  jurisdiction  or 
•ovenignty  in  this  new  world.  By  discovery 
or  by  conquest,  possession  waa  olAained,  and 
hence  possession  became  ultimate  right.  When 
thia  poseeesion  was  parted  with,  the  right  waa 
lost,  at  least  In  effect  against  aU  the  rest  of 
ind  but  the  royal  authority.  Now,  thia 
'  1  waa  lost  to  the  crown,  and  was 
gained  by  Massachusetta  before  tbe  Colony  of 
Khode  Island  waa  planted,  or  her  charter  drawn 
upon  parchment.  It  is  against,  therefore,  her 
own  possession,  or  the  possession  of  her  gmnt- 
or,  forever,  that  the  plaintiff  demands  title. 

It  has  been  suggeatwl  that  it  is  not  against 
claim  of  possession.  To  this  it  Is  submitted 
that  no  claim  of  possession  can  ever  be  ad- 
mitted or  oonsidered  in  a  court  of  equity,  but 
that  eldm  that  Is  made  in  conformity  to  ju- 
dicial proceedings.  While  thia  principle 
34S*1  *ii  universally  true.  It  derives  additional 
force  from  the  fact  that  there  always  was  a 
narunount  power  capable  of  redressing  the  in- 
Tnriea  of  the  plaintiff,  if  at  any  time  such  In- 
juries have  been  made  known. 

From  ITiO  to  1776  there  was  a  regular  appeal 
allowed  to  the  King  in  Council.  From  the 
adoption  of  the  confederation  until  tbe  exist- 
ence of  the  ConsUtution  of  the  United  SUtes, 
authority  to  redress  such  injury  vested  in  Con- 
gress. From  that  time  to  the  present,  this 
nigh  court  has  been  the  arbiter  of  intemational 
controversies  between  the  States  of  tbe  Union. 
Tbe  bill  admits  that  no  judicial  effort  baa  been 
made  to  bring  tbe  dispute  to  an  issue.  Occa- 
sionally, indeed,  Rhode  Island  has  complained. 
Once  in  about  every  thlrty-flve  or  forty  years; 
that  Is,  once  in  every  generation  of  statesmen, 
of  which  her  soil  has  been  prolific,  she  moaned 
over  the  loss  of  a  right  which  she  never  pos- 
sessed; but  her  murmurs  nevsr  reached  the 
temple  of  the  law,  and  never  were  serious 
enough  or  loud  eDoqgb  tor  that  puipoM^ 


form;  for  she  never  wanted  the  intellectual  o 
moial  qualities  which  such  an  exigency  de< 
manded. 

But  the  admission  of  her  distress  may  be 
safely  made.  It  is  as  inoperative  in  law  as  It 
Ii  Incredible  in  fact.  Distress  and  embarrass- 
ment are  no  ban  to  the  operation  of  timei 
Eovenden  v.  Lord  Annealj,  2  Scho.  &  Lef.  632- 

It  remains  only  to  inquire  If  the  objections 
thus  fatal  on  the  face  of  tbe  bill  may  be  taken 
advantage  of  by  demurrer,  lo  this  point  the 
oourt  is  referred  to  tbe  following  cases:  SCt- 
ford's  Pleading,  99,  100,  102,  144,  of  the  English 
edition;  Kuypers  *.  Reformed  Dutch  Church,  S 
Paige,  S70;  Humbert  v.  Trinity  Church,  7 
Paige,  19Si  Utterron  v.  Malr,  Z  Ves.  Jun.  90; 
Brooke  v.  Hewitt,  3  Ves.  Jun.  263;  Hardy  v. 
Reeves,  4  Ves.  Jun.  476.  This  ease  was  re- 
viewed and  confirmed  in  Hovendeu  v.  Lord 
Annesly,  2  Sch.  jt  Lefroy,  632;  and  the  opinion 
of  tbe  Lord  Chancellor,  S3T,  especially  noticed. 
Hodley  V.  Healey,  1  Ves.  &  Beames,  (30; 
Brooks  V.  Gibbons,  4  Paige  N.  Y.  Rep.  374;  1 
Jacobs  &  Walker,  196. 

'Mr.  Wipple,  for  tbe  oomplainants,  [*a4* 
with  whom  was  Mr.  Randolph: 

The  object  of  the  plaintiff's  bill  is  to  obtain 
posaessioa  of  jurisdiction  over  a  territory  about 
four  and  a  half  miles  wide,  north  and  south,  by 
about  twenty  miles  long,  east  and  west.  This 
territory  conatitutea,  we  say,  the  northern  bor- 
der, of  Rhode  Island,  and  is  included  in  thi 
charter  granted  to  Bhods  Island  by  the  crown 
of  England. 

On  the  contrary,  It  is  contended  by  Massa- 
chusetts, that  tUs  territory  constitutes  her 
southern  border,  and  ia  included  in  her  charter. 
The  object  of  the  controversy,  therefore,  is  to 
settle  tbe  dividing  line  between  two  cotermin- 
ous States,  so  far  as  It  Involves  the  rights  (rf 
the  putiea  to  jurisdiction.  The  rlg^t  to  the 
soil  la  not  in  dispute. 

Massachusetts  naa  demurred  to  the  whole  of 
the  plaintiff's  bill;  and  the  question  Is,  whether, 
taking  the  case  as  It  is  presented  by  that  bill, 
Rhode  Island  ia  entitled  to  relief.  The  first  and 
most  obvious  inquiry,  therefore,  is,  what  an 
the  facts  set  forth  in  the  billT 

Tbe  leading  and  prominent  facts  are,  Ist. 
The  charters  of  the  crown  to  the  two  States  of 
Massachusetts  and  Rhode  Island.  By  the  Mas- 
sachusetts charter,  her  southern  line,  or  bound- 
ary, is  declared  to  be  "within  the  space  of  three 
English  my  lea  on  the  south  parte  of  tbe  aaide 
river  called  Charlea  River,  or  of  any,  or  every 
parte  thereof."  The  northern  boundary,  or 
line,  of  Rhode  Island,  is  declared  by  her  diar- 
tei  to  be,  "And  from  thence  by  a  straight  line, 
drawn  due  north  until  it  meets  the  south  llna 
of  the  Massachusetts  Colony;  and  on  the  north, 
or  northerly,  by  the  aforesaid  south,  or  souther- 
ly, tine  of  Maasachuaetts." 

By  the  Massachusetts  charter,  dated  in  I62B, 
the  said  Henry  Rosswell  et  al.  are  created  "A 
corporation  by  the  name  of  the  Governor  and 
Company  of  Maaaachusetta  Bay;"  "which  said 
officers  shall  apply  themselves  to  take  care  for 
the  beet  diaposing  and  oideTina  of  tf^ft  «raa««\ 
and  »5m«  (A.t'w.wAwMiftwaati'Oft* 
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govammeat  of  the  people  thereof."  It  then 
provide!  for  four  meetings  of  theeeneral  oourt 
euh  yeu,  and  autboriied  them  "To  make  laws 
and  ordinances  for  the  good  and  welfare  of  said 
360*]  compaD}',  and  for  *tbe  government  and 
ordering  of  the  saJd  lands  and  plantations, 
and  the  people  inhabiting,  and  to  inhabit  the 
•ame." 

The  same  emphatic  language  is  used  in  the 
Bfaode  Island  charter.  It  create*  the  freemen 
<rf  Bhode  Island  a  corporation  with  perpetual 
mooessionj  prescribes  the  time*  and  mode  of 
oboosiDg  the  Governor  and  members  of  the 
liajjelativa  Assemblj;  and  authorizes  the  As- 
■amblj  "from  time  to  time  to  make,  ordain, 
stc,  such  laws,  etc.,  for  the  government  of  the 
lauds  hereinafter  granted,  and  for  the  govern- 
ment of  the  people  who  now  inhabit,  or  may 
hereafter  inhabit  the  same."  "To  establish 
courts  to  settle  matters  within  the  said  colony." 

Both  charters,  in  their  grants  of  legislative, 
executive,  and  judicial  powers,  closel;  and 
cautiously  limit  the  exercise  of  those  powers 
"to  the  said  lands  hereby  granted."  The  pow- 
ers themselves  differ  very  materially  as  to  their 
extent.  The  powers  granted  to  Uassachusetts, 
and  none  other,  by  the  «ery  terms  of  the  Mas- 
saebusette  charter  are,  to  be  exercised  within 
■^e  BMd  lands,"  described  in  the  Maasachu- 
Mtts  charter,  and  by  officers  chosen  by  the 
freemen  of  Massachusetts.  The  powers  granted 
to  Khode  Island,  and  none  other,  by  the  very 
terms  of  the  Rhode  Island  charter,  are  to  be 
ezeicieed  within  "the  said  lands  hereinafter 
meationed,"  and  by  officers  chosen  by  the  free- 
men of  Bhode  Island.  "And,  further,  our  will 
and  pleasure  is,  that  in  all  matters  of  publir 
eoDtroversy  which  may  fall  out  between  ou: 
eoloBj  of  Providence  Plantations,  and  the  rest 
of  our  eolonies  in  New  England,  it  shall  and 
nuj  be  lawful  to  and  for  our  said  colony  of 
^ovidenee  Plantations,  to  make  their  appeals 
therein  t«  us,  our  heirs  and  successors,  for  the 
redress  of  their  grievances.  In  England." 

By  these  charter*  the  following  important 
facts  are  established: 

let.  That  the  first  settlers  of  Uassachnaetts 
uid  Bhode  Island  were  not  independent  in- 
dlvidnal*,  tribes,  or  communities,  who  took 
possession  by  conquest  or  otiierwise  for  them- 
selves, over  their  respective  territories,  claim- 
ing and  acquiring  an  original  and  inherent  pow- 
er of  legielation  therein;  a  power  which  they 
eould  consequently  transfer  to  each  other 
KDv  third  person  or  community. 

2d.  They  took  poaaesaion  aa  aubjects  o 
crown  of  fingland,  of  a  portion  of  a  country 
15 1*]  elaimed  to  have  beui  discovered  by  'Eng- 
land; they  took  poaaesaion  for  and  under  tbe 
erown  of  England;  that  all  the  powers  of  legis- 
lation which  they  ever  claimed,  or  exerdsed, 
wms  by  expresa  granta  from  the  crown;  that  by 
accepting  these  grants  they  acknowledged  the 
power  of  legislation  to  be  in  the  crown;  that  to 
Uassachusetts  was  granted  the  power  to  le^s- 
late  over  lands  as  far  south  as  "three  miles 
south  of  Charles  River,  and  of  any  and  every 
part  thereof;"  that  to  Rhode  Island  was  grant' 
«f  the  power  to  legislate  as  far  north  as  the  i 
BoutberomoBt  Jlna  of  JMasMchusetta;  that  the 
power  to  Iegi»lM,tt  north  of  that  line  wae  4cta-^ 
pt^  br  tto  IfsMoohmettt  ehuter  to  Huu- 


chuaetts  officers,  wbo  were  to  be  chosen  by 
Masaachuaetta  freemen  in  a  certain  mode;  thi^ 
the  power  to  legislate  south  of  that  line  was 
delegated  by  the  Rhode  Island  charter  to  Rhode 
Island  officers  to  be  chosen  by  Rhode  Island 
freemen  in  a  different  mode;  that  both  these 
powers  were  entire  powers,  to  be  exercised  by 
each  in  the  mode,  by  tbe  officers  chosen,  and  at 
the  times  speciQ"d  in  the  respective  cliarten; 
that  Massachuaetta  muat  exercise  the  powers 
over  the  lands  and  all  the  lands  specified  in  her 
charter;  that  Rhode  laland  was  subject  to  the 
same  rule;  that,  consequently,  it  was  not  com- 

Etent  for  either  MasBachusetta  or  Rhode  Is- 
3d,  by  any  agreement  (not  ratified  by  th« 
crown)  to  var^  those  powers,  or  to  enlarge  or 
lessen  the  territory  over  which  they  were  to  be 
exercised;  that  in  this  respect  they  were  like 
all  other  corporations,  and  like  most  other  colo- 
nial governments;  that  the  right  to  legislate 
was  in  the  crown,  the  temporary  excrciae  of  it, 
alone,  was  In  the  coloniee;  and  this  exeroM 
might  be  terminated  at  the  pleasure  of  the 

There  was  not  only  no  authority  in  the  char- 
ters of  either  of  these  colonies  to  delegate  any 
portion  of  their  derivative  powers;  but  there  U 
an  implied  If  not  a  positive  prohibition  agaiiut 
it,  for  in  "all  mattters  of  public  controversy 
which  may  fall  out  between  our  colony  cf 
Providence  Plantations,  and  the  rest  of  our 
colonies  in  New  England,  it  shall  and  may  bs 
lawful  to  make  their  appeal  to  us  in  England." 

No  subject  can  be  considered  of  "public  con- 
troversy" with  more  propriety  than  a  dispute 
between  two  colonies  in  regard  to  their  bound, 
aries.  Indeed,  it  is  impossible  to  reconcile  the 
studied  smd  cautious  limitation  of  the  power* 
granted,  even  down  *to  those  almost  of  [*2S) 
a  police  nature,  with  the  supposition  of  a  pow- 
er to  cede  any  portion  of  their  territories. 
There  was  a  double  incapacity.  Rhode  Island 
was  incompetent  to  sell,  and  Hassachuaetts  in- 
competent to  purchase  territory,  the  iu^i»di^ 
tion  over  whldi  waa  exclusively  in  the  erown- 
It  woiUd  be  a  startling  proposition  that  Jamai- 
ea  eould  cede  to  Bermuda  the  jurisdiction  ovsr 
a  part  of  her  island.  Even  the  compromise  of  * 
dtapnted  line  would  derive  all  ita  validity  from 
the  express  or  implied  ratification  of  tbe  crown. 

From  these  charters,  then,  we  arm  ourselvsi 
with  the  following  facts  to  start  with: 

Ist,  That  Massachusetts  and  Rhode  Island, 
from  the  date  of  their  charters,  162B  aad  1SS3, 
down  to  1773,  were  not  sovereign  independent 
States,  but  political  corporations,  poaaeaaed,  as 
trustees  for  the  people,  and  by  grant  from  the 
erown  of  England,  of  jurisdiction  over  eertaii 
specified  limits. 

2d.  That  neither  of  the  charters  eontaised 
any  authority  to  delegate  this  juriadiotion,  or 
any  portion  of  it,  nor  any  authority  to  aeqobe 
jurisdiction  over  any  other  lands  than  taoae 
speclfled  in  their  charters. 

3d.  That  as  these  charters  limit  the  aonth 
line  of  MasBachuaetta  to  "three  miles  south  of 
Charles  River,  and  of  any  and  every  part  there- 
of," and  grant  to  Rhode  Island  juriadiction  np 
to  that  line;  that  Rhode  laland  is  still  entitled 
to  that  line,  unless  it  appears  upon  the  faoe  el 
this  Mil  that  It  hsi  been  expressly  ceded  to 
Massachusetts  by  the  erown  of  England,  or  by 
'  %bci&«  \b\«xi&,  ^vlb.  the  express  or  implied  as- 
'  wax  ql  X)te  cttni%. 
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With  thb  preparation  we  will  approAcIi  tha 
jt^n  1710  and  ITIS,  when  the  agreement* 
upon  whlcb  MaBiachnsetts  reHes  were  made. 
Thoee  atpreemcnts  are  copied  Into  the  bill,  and 
were  made  hj  coDimieeionere  with  full  authori- 

3'  from  the  two  Statea.  After  they  were  coll- 
uded by  the  commiBBionen,  and  toe  line  run 
hi  1718,  to  which  Maesachuaetts  haa  ever  ainee 
daimed,  they  were  accepted  by  the  le^alaturea 
of  both  States,  but  never  formally  r»ttBed. 
All  the  aneg«.ttoni  In  the  biU  in  relation  to 
thoae  agreementt,  whether  true  or  untrue,  in 
point  of  fact,  mast  be  talten  for  truth  for  atl 
the  purposes  of  this  trial;  because  they  are 
admitted  by  the  demurrer.  One  materiaf  alla- 
gation  IB,  "that  a  short  time  previous  to  the 
ass*]  ypar  1709,  the  inhabitsuta  ot  said  'col- 
ony of  Hhode  Island,  entered  upon  certain  parts 
of  aaid  lands  adjoining  the  northern  boundary 
of  aaid  colony,  and  made  bnprorementa  there- 
upon, and  grants  thereof."  The  bill  then 
atates  the  existence  of  disputes  between  the  in- 
habitants of  the  two  States  in  relation  to  the 
boundary  line;  and  that,  in  eonsequeace  of 
■aid  disputes  between  said  Inhabitants,  the  two 
colonial  governments  appointed  commissiouers 
to  ascertain  and  settle  the  northern  boimdary 
line  of  said  Colony  of  Rhode  Island;  that  theaa 
commisBionen  met  at  Roibnry  on  the  10th 
January,  1711. 

"That  the  UasaachusettB  commissioners  then 
and  there  represented  to  the  Rhode  Island  com- 
missioners that  Woodward  and  8a.Srej,  skill- 
ful and  approved  artists,  in  1S42,  had  ascer- 
tained the  point  or  place  three  English  miles 
south  of  the  river  called  Charles  River,  or  of 
any  and  every  part  thereof,  and  had  there  set 
up  a  stake;  and  that  the  said  Rhode  Island 
eommisa toners,  relying  on  said  representations, 
and  verily  believing  the  said  point  or  place  to 
have  been  correctly  ascertained,  and  the  said 
place,  where  said  stales  was  alleged  to  have 
been  get  up  as  aforeaaid,  to  be  three  English 
miles,  and  no  more,  aouth  of  s^d  Charles  River, 
signed  and  sealed  a  certain  writing,  called  an 
agreement,  in  the  words  following. 

The  agreement  itself  sets  forth  the  authori- 
ty of  the  two  governments  conferred  upon  the 
oommissionera,  and  a  statement  Of  the  induce- 
ments to  settle  the  dispute  in  an  amicable  man- 
B«r,  and  then  proceeds  to  state.  That  they 
have  mutually  agreed  that  the  etaJce  set  up  by 
Woodward  and  Saffrey,  skillful  approved 
axtiata,  in  1042,  and  since  often  renewed,  in 
lat.  forty-ona  degrees  flfty-flve  minutea,  being 
three  English  uSles  distant  southward  from 
the  southernmost  part  of  the  river,  called 
Charles  River,  agreeable  to  the  letters  patent 
for  the  Massachusetts  province,  be  accompted 
and  allowed  on  both  sides,  the  commencement 
of  the  line  between  Uatsachusetts  and  Rhode 
Inland,  and  to  be  continued  between  the  nv- 
«mment8  in  such  manner  as  that,  after  it  has 
proceeded  between  the  two  governments.  It 
may  pass  over  Connecticut  River,  at  or  near 
Bissels  house,  as  is  decipbered  in  the  plan  and 
tract  of  the  line  by  Woodward  and  SaSrey, 
now.  shown  forth  to  us,  and  is  remaining  upon 
r«cord  in  the  Massachusetts  government. 
.  The  bill  then  state*  that  disputes  still  oon- 
tlnued  to  ed*t  between  the  inhabitants;  that 
the  boundary  line  itill  remained  unsettled,  as 
954*]  'said  pretended  agreement  was -- 


ony  of  Rhode  Island;  that  new  eommlssloners 
were  appointed  In  1717,  with  full  powers  to 
settle  all  disputes;  that  these  commisaioners 
met  at  Rehoboth,  in  October,  171H;  that  the 
Massachusetts  commissioners  made  the  same 
representation*  in  regard  to  the  Woodward  and 
Salfrey  atations,  being  but  three  English  miles 
south  of  Cbarlea  River,  as  were  made  by  the 
former  commiseionera  from  Massachusetta; 
that  the  Rhode  bland  commissionera,  full; 
confiding  in  these, representations,  signed  the 
second  agreement,  commonly  known  aa  the 
Rehoboth  Agreement. 

The  agreement  then  states,  "That  the  stake 
set  up  by  Woodward  and  Saffrey,  in  1642,  upon 
Wrentham  FtaJn,  be  the  station  or  commence- 
ment to  begin  the  line  which  shall  divide  be- 
tween the  two  government*  aforesaid;  from 
which  said  stake,  the  line  shall  run  so  as  it 
may  at  Connecticut  River  be  two  and  a  half 
miles  southward  of  a  due  we«t  line,  allowing 
the  variation  of  the  compass  to  be  nine  de- 
gree*; which  said  line  shall  forever  remain," 
etc 

The  bill  repeatedly  states  that  the  eonuois- 
sioners  did  not  go  upon  the  ^onnd,  nor  can** 
the  distance  from  Charles  River  to  be  meas- 
ured, so  as  to  ascertain  whether  the  Woodward 
and  Saffrey  station  was  but  three  miles  from 
the  river  or  not.  It  also  states  that  neither  of 
these  agreements  were  ever  ratified  by  the  Iw- 
ialatures  of  either  of  the  colonies;  that  both 
said  agreements,  and  all  the  proceedings  of  the 
Rhode  Island  Legislature  thereon,  were  found- 
ed on  the  belief  that  the  Woodward  and  Saf- 
frey station  had  been  ascertained,  by  compe- 
tent and  skillful  surveyors,  to  be  but  three 
miles  from  Charles  River,  and  no  more;  that 
such  mistaken  belief  continued  to  exist  until 
1740,  when  commissioners  were  again  appoint- 
ed by  both  colonies.  The  act  appointing  the 
Rhode  Island  conunissioaers  is  set  out  £  Um 
bill.     It*  preamble  is  as  follows; 

"Whereas,  the  northern  line  of  tht*  eolony 
has  never  been  settled  according  to  the  royal 
charter:  and  whereas,  divers  persons  have  made 
application  to  this  Assembly,  and  have  set 
forth  their  Just  right  to  be  under  the  jurisdic- 
tion of  this  goTemment,  a*  dwelling  within  the 
bounds  thereof;  and  that  the  province  of 
■Massaohuaett*  Bay  have  and  do  un-  ['SftS 
justly  eierciaa  Jurisdlatlau  over  them-  In 
order,  therefore,"  ete. 

The  Rhode  Island  commisaioners  met  at 
Wrentham,  after  giving  the  Massachusetts 
commissioner*  notice  of  the  time  and  placa; 
and  after  watting  for  them  two  days,  they  com- 
meuced  measuring  the  distaace  from  the  moet 


southerly  part 
ward  and  Saffi 


,rt  of  I 
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Charles  River  to  the  Wood- 
frey  station,  the  starting  point  of 
the  line  agreed  upon  by  the  commisaioner*  in 
1710  and  1718,  and  Instead  of  three  miles  from 
Charles  River,  as  had  been  stated  by  the  Maa- 
aachusetts  commissioner*,  and  as  was  laid  down 
upon  the  Woodward  and  SaSrey,  map,  they 
found  It  to  be  over  seven  mile*.  These  com- 
missioner*  measured  three  miles  due  south 
from  the  most  southerly  part  of  Charles  River, 
and  from  the  point  extended  a  line  due  west 
until  it  reached  the  Connecticut  line.  Upon 
this  east  and  west  line,  only  three  mile*  soutb 
of  Charles  River,  they  erected  various  monu- 
The  Maaaachusetts  commissioner*  re- 


by  said  Col-  fused  any  participation  in  the 
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the  diatuiee  of  ibree  mileR  Boutli  of  Charica 
River,  but  ftdhered  to  the  line  established  four 
miiea  futh«r  Muth  bj  the  ureemenlB  of  1710 
Md  17ia 

Thrpe  lines,  then,  have  been  run  between 
these  two  Btttes,  The  first  in  1710,  by  agree- 
ment of  the  commissi  oners  of  both  parties,  be- 
ginning at  the  Woodward  and  Saffrey  station, 
"bdng  thrM  nUlee  south  of  Charles  BiTer, 
wreeable  to  the  tetters  patent  for  the  Uassa- 
cniuetta  province,  and  to  be  conttaned  between 
the  two  govemmmta  in  such  a  manner  that  it 
na;  pass  over  Connecticut  IU*er  at  or  near 
Biisel's  honae." 

The  second  line  wm  bf  tbe  agreement  of  the 
eonuDissioners  of  tbe  two  States,  in  1718,  and 
•tartlng  from  the  same  point,  the  Woodward 
and  Saffrey  station,  "from  which  said  stake 
the  dividing  line  shall  run,  so  as  it  may  at  Con- 
Dcetieut  River  be  two  miles  and  a  half  to  the 
southward  of  a  due  west  line." 

These  two  agreements  differ  materially  in 
the  eourse  of  the  line,  the  first  terminating  at 
the  west  end,  aeveral  milea  farther  south  Hian 
the  leeond. 

The  tnird  line  was  run  by  the  Rbode  Island 
•ommissionars  alone  (the  Massachusetts  com- 
mtsaioners  having  declined  any  agency  in  it), 
to  I7C0,  and  not  only  its  termination  at  the 
west  end,  bat  its  commencement  at  the  east 
IB**]  end,  was  between  four  *and  Sve  miles 
farther  north  tian  the  two  former  lines.  Tt  Is 
allegl^  in  the  bill  that  Rhode  Island  first  dls- 
Mvered  that  the  Woodward  and  SaSrey  station 
waa  over  seven  miles  south  of  Charles  River,  in 
1749,  or  17S0,  when  this  last  line  was  run. 

It  Is  also  alleged  in  the  bill  that  Massachn- 
•etts  took  possession  as  far  south  as  the  line 
eatablished    in    1719,    Immediately    after    that 

Crlod;  and  has  been  in  the  possession  of  the 
rritoiT  between  that  and  the  line  run  by  the 
Bhode  ulaitd  commisaicmer*,  in  1790,  ever  tinea 
I7I8. 

It  la  alto  atated,  aa  a  fact,  "^hat  the  place 
from  which  said  line  waa  run  (the  line  of 
1710)  was  and  it  more  than  seven  miles  south 
of  the  river  called  Qiariea  River,  and  of  any 
and  every  part  thereof." 

Upon  the  whole  facts,  as  stated  in  the  bill. 


entitled  to  eontinne  her 
poeeeaslon  of  the  disputed  territory:     Ist.   Be- 
cause jurisdiction  over  that  was  ceded  to  ber 
'--  force  of  the  agreements  of  1710,  and  1718. 
~  \  bavins  been  in  the  actual  posses. 


U. 


II  the  material  and  important  facts  In  rela- 
Uon  to  the  first  point,  the  legal  effect  of  the 
agreements,  standing  by  themselves,  have  been 
■tated,  exoept  the  lOlegation  distinctly  made, 
that  these  agreements  were  never  ratified  by 
tbe  crown.    We  will  now  consider  briefly  the 


qnattlon,  do  these  agreements,  by  themselves, 
infer  any  right  ■■■-"■■  ■•      ■ 

tory  In  dispute  I 


infer  any  right  to  jurisdiction  over  the  terri. 


SItulation  of  the  facta  bearing  upon 
.y  of  these  agreements  may  aid  us  in 
eMtfmttIng  tbe  foite  of  the  opposite  argument. 


/.  Mamwaehiuettt  adndta  that  her  chartered 
One  im  thm  aovtb  fa  aa  Mat  uid  weat  One,  tbiw 


miles  south  of  Charles  River;  and  that  the 
north  line  of  Rhode  Island,  by  her  charter,  it 
the  south  line  of  Massai^huBetti.  CoDsequentln 
she  admits  that,  by  the  express  terms  of  the 
two  charters,  tbe  territory  in  dispute  belonged 
to  Rhode  Island  anterior  to  1710,  being  all  that 


claimed,  and  occupied  by  Massachusetts,  "mors 
than  *seven  mile  from  Charles  River,  ['SftT 
and  from  any  and  every  part  thereof." 

8.  She  admits  that  the  two  agreements  of 
1710  and  171B,  establishing  the  Woodward  and 
SalTrey  station,  were  entered  into  under  tb« 
representation  by  the  Massachusetts  eommia- 
sioners,  that  the  station  had  been  fixed  and  es- 
tablished by  skillful  surveyors,  and  was  but 
three  miles  from  Charles  Biver;  that  the  map 
of  these  artistB  was  prodnced  by  the  Maesi. 
chusetts  commissioners,  In  confirmation  of  thn 
reprcBentatioB;  and  that  the  Rhode  Island  coa- 
missioners,  conSding  in  this  false  representa- 
tion, entered  into  these  agreements  under  the 
full  belief  that  said  BUtion  waa  hot  three 
miles  from  Charles  River,  and  no  mora 
Massachusetts  now  admits  that  said  station, 
and  said  line  run  from  It,  were  more  than  seven 
miles  from  Charles  River,  and  from  any  and 
every  part  thereof. 

3.  She  admits  that  these  agreementa  were 
never  ratified  by  the  crown  of  England;  that 
the  mistake  was  not  discovered  by  Rhode  Is- 
land until  174S,  or  1760,  when  her  commission- 
ers ran  a  line  three  miles  south  of  Charles  Riv- 
er, its  course  due  east  and  west;  and  that 
Rhode    Island    has    claimed   to    that    line  evei 


In  tbe  argument  of  that  question  it  has  not 
been  pretended  that  tncb  agreements  betwen 
two  individuals  would  b«  olnding,  either  it 
law  or  in  justice.  The  mlarcnresentatlan  of 
one  party,  inA  the  mistake  of  tne  other,  would 
render  them  a  mere  nullity. 

Tlia  only  ground  apon  which  tt  Is  attempttd 
to  aupport  them  It,  that  they  amount  to  i 
treaty  hetween  two  aovereign  Btatet;  and  thil 
tt  it  a  prindplfl  of  the  laws  of  nations,  thtt 


ixiitence  of  any  anA 


We  do  not  admit  the  e 
rule  among  nationi.  A  practical  difflcnity  Is 
annulling  treaties  between  sovereign  States, 
founded  on  mistake,  may  arise  from  the  ab- 
sence of  any  common   arbiter  between  then. 


ment  of  parties,  fully  autborited  to  settle  any 
question  of  boundary  between  two  nations  ii 
sovereign  and  independent  power,  and  one  of 
them  should  rely  upon  a  treaty,  'which  [*>SI 
It  admitted  was  founded  In  a  mistake  of  thi 
other  party,  caused  by  its  own  misrcpiesenta- 
tlons;  la  there  any  tribunal  In  the  dvIBtsd 
world  that  would  sanction  snch  a  tret^t  Thii 
court  is  a  tribunal  established  by  tbe  Oonstita- 
tion,  to  decide  all  such  questions  betwem  tbi 
State*  that  have  become  parties  to  that  Omsti- 
tution.  Was  it  the  intention  and  deaicm  of  tb 
Constitution  that  this  eourt  should  dadda  with- 
out regard  to  any  fixed  principlea  of  law  ot 
X^u^^M^     \l   k  U«U3   betwetn    two    Btats^ 
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m  Star  or  Bsomt  Isuim  r.  Thk  Ooatxamnuaa  or  M^MtiiuiutiTa 


1  in  Admitted  mlatftke,  I*  Undln^  wh^ 

■ot  »  ^^'**^7  fotmded  1b  fiandt  If  frwid  or 
BliUkB  win  not  Tltlkte  S  trestf  betir««ii 
StktM,  will  it  Tltiate  Any  othar  contTActt 
Wltbout  entering  Into  thlt  subject,  we  merelj 
•Xpraw  one  diuent  to  the  whole  doctrine.  Our 
baIu  AMwer  to  It  to,  that  In  1710,  awI  1T18, 
UaaeAcliuHtt*  And  Rhode  Island  were  not  lov- 
ereign  And  independent  StAtee,  bot  oolcmiAl 
goremmsate,  with  powera  of  An  cotremely 
United  clutraeter.  Tney  were  tnieteea  of  legia- 
Utive  powen,  under  a  grant  from  AnotW 
■Atfon,  mAde  for  the  benefit  of  the  people^ 

No  Agreement  in  relAtion  to  their  juriidle- 
tton,  even  though  made  fairly  and  nnderatand- 
ixtfUj,  eould  bind  the  orown  until  ratifled  bj 
the  crown.  How,  then,  oonid  ad  Agreement 
Btade  niuler  an  admitted  mietake  be  Allowed  a 
mors  binding  tfBe»ej  thAn  An  Agreement  i 
andentAndlngljI  Beeidee,  it  ii  ezpreaely 
Averred  in  the  bin  that  neither  of  these  aarae- 
mente  were  even  rAttSed  by  the  orown,  and  the 
demmiAr  Admlta  thAt  fAcL 

yie  have  not  merely  the  Admlaaion  of  UAaiA- 
draeette  that  these  agreemente  were  foonded 
!■  mtotake,  but  the  mtotake  U  Apparent  on 
the  fAce  of  the  agreemente  themeeivee.  The 
Agreement  of  1810  Btatee,  expreaely,  thAt  they 
were  to  begin  the  line  from  ue  Woodward  and 
Safhey  atation,  '^Ing  three  English  miles 
distant  from  the  ■oatbemmoat  part  of  CbArlee 
tUrer,  agreeAble  to  the  letton  patent."  There 
was  never  any  dispute  between  the  parties  but 
that  the  line  was  to  be  three  mile*  eoath  of  the 
river,  and  no  more.  That  waa  the  agreed  baaia 
of  the  contract.  The  only  dispute  waa,  what 
eonrae  that  line  should  run — Bhode  laland 
eontending  for  a  due  weat  eourae,  and  Maasa- 
ehnsetts  for  a  course  south  of  west. 

The  question  therefore  resolTes  itself  Into 
tUai  CAS  An  Agreement  founded  in  An  Ad- 
mitted mistake,  or  a  miatAk*  AppArent 
SS**]  "upon  the  fAce  of  the  inatroment,  be 
aapported  either  in  Iaw  or  equity  T  Tor  a  mndi 
•tronger  reason,  eao  anch  An  agreement  be- 
tween parties,  having  no  power  to  oontract  in 
nlation  to  the  subject -nrntter,  be  eapportedT 

An  omission  In  An  Agreement,  by  mistake, 
rtASde  on  the  eame  ground  as  an  omisaion  by 
fraud.  Ramabottom  ▼.  Ooeden,  1  Tea.  A  Beam. 
I«8;  3  Atk.  382;  «  Tes.  334,  noU  a. 

"The  geneml  rule  la,  thAt  An  act  done,  or 
eontraet  made  under  a  mistake,  or  ignorance 
of  A  material  fAct,  Is  voIdAble  And  rnllefAble  In 
equity."  Story's  Equity  Juriaprudenoe,  1S5; 
V  Tea.  Jun.  276;  Bingham  t.  Blng^iam,  1  Tee. 
Sen.  128;  Oee  v.  Spenoer,  1  Tern.  32. 

Cooking  V.  PrAtt,  1  Tes.  Ben.  400,  la  •  strong 
ease,  reaembling  Uie  preaent  in  many  ot  its 
feAtnrea.  Honor  v.  Honor,  1  P.  WilllAme,  123, 
is  also  applicable  to  the  pnsent  casa.  Artloles, 
And  A  settlement  in  purauAnce  thereof,  were 
both  made  before  mArriage,  but  the  aettlement 
TAried  from  the  uses  of  the  Articlea.  Decreed 
to  aet  the  settlement  addA  Cbaneellar:  It 
is  A  plAln  mtotAke  in  varying  the  aettlement 
from  tbe  Articles,  And  this  appearing  upon  the 
face  of  the  papers,  and  tbe  plain  reason  of  the 
thing,  length  of  time  to  ImmaterUl."  In  the 
ease  before  the  court,  the  mtotake  to  admitted. 
It  also  appears  upon  the  face  of  the  agree- 
menta.  The  case  of  Leonard  v.  Leonard,  2  Ball 
A  Beatt^a  Reports,  was  ^  ease  of  compromise. 
SSL-eO. 


Lord  HAunere  sdd  thnt  "the  plaintiif  acted 
nader  an  evident  mtotake.  Tbe  defendant  CAn- 
not  be  permitted  to  hold  an  cstAte  which  nuuli- 
festly  belongs  to  tbe  plaintiff;  And  which  the 
defendAnt  hita  obtAJnea  either  by  the  mtotAke 
or  mtorepnsentation  of  the  agent." 

We  ehall  diamtoa  thto  part  of  the  CAse,  And 
very  briefly  consider  the  queaUoB  whether 
length  of  time  affords  any  defenae  to  Hasaa- 
ehuaetta.  We  have  variona  answers  to  the 
argument,  from  time.  In  the  first  plAce,  time  to 
no  objeotion  to  relief,  where  the  mtotake  to  ad- 
mitted; if  the  case  arises  between  the  oiisinal 
pAities  to  the  contract  J  And  if  the  pUlntiff  has 
not  mtoled  the  defendant,  t^  eoneealing  the 
mtoteke  an  undue  time,  After  ft  was  diseorered. 
In  the  present  CAse,  It  to  Admitted  Uut  Rhode 
Island  diacloeed  the  mtotAke  as  mioa  as  It 
WAA  discovered.  It  cornea  within  the  principle 
of  Honor  v.  Honor,  1  P.  WlIliAma,  *l£3i  [*1«0 
the  mtotake  "being  apparent  on  the  faee  of  the 
papers,  length  of  time  la  immateriaL" 

In  the  second  place,  length  of  time,  thongh 
A  bAT  In  aoma  cases  to  a  olAlm  for  property, 
does  not  Affeet  a  claim  for  jurtodiotion. 

These  are  oueations,  however,  more  proper 
to  be  discussed  when  the  general  merita  of  the 
cAse  come  before  the  court  upon  a  general  da- 
nlal  of  the  pUintiff's  bill.  The  principal  mies- 
tion  upon  these  pleadings  la,  whether  length  of 
time  can  be  taken  advantage  of  upon  a  demur- 
rer.  As  tbto  to  a  mere  qneatlon  of  Buthoritr, 
we  shall  content  ourselves  with  a  reference  to 
such  cases  as  beAr  most  atran^y  npon  the 

Both  in  Iaw  and  in  equity,  time  hns  a  two- 
fold operAtion;  often  confounded  by  nnakjllful 
persona:  bnt  possessing.  In  reslity,  chATActars 
wholly  distinct,  and  wholly  unlike  eaob  other. 
In  mnny  cnsea  it  operAtes  aa  A  bar  to  tbe 
plAlntlfl*e  remedy.  la  a  elaaa  of  oaaea  more 
numerou*  It  operatea  as  a  witness  In  fAvor  of 
the  dafandant.    In  this  last  mode  of  ~ 


In  its  Brat  mode  of  operation  it  to  called  a 
statute  of  llmltAtlona;  And  unless  the  caae  to 
embraced  l^  cartAin  annmarated  exertions, 
such  aa  Infancy,  coverture,  and  other  duAbili- 
tisa,  which  must  ba  speelAlly  stAted  in  Answer 
to  the  apeciAl  plea  of  the  defendnnt.  It  to  An 


tAin  pnrpoaea,  slthoosh  the  remedy  to  de- 
atroyed.  It  atlll  would  form  a  aulBdent  eon- 
sidsration  for  a  new  promlsa. 

But,  In  ita  second  mode  of  opeiAtfam,  It  U 
not  neceesAry  to  pleAd  the  lapse  of  time  relied 
upon.  It  U  introduced  aa  a  wltneaa  in  the 
9  before  the  Jury;  and,  like  all  other  wit- 
»,  its  testimony  may  be  eontradicted  or 
qualified  in  a  thousand  ways,  because  It  swears 
to  matters  of  fact  atone.  Thus,  in  cases  iu 
which  twenty  years  operate  as  preaumptlve 
evidence  of  a  ^ant,  the  oppoeite  party  nuiy 
diaprove  the  existence  of  the  grant,  or  remove 
the  preaumptioQ  by  any  means  in  hto  power, 
and  the  jury  are  to  judge  of  the  weight  of  con- 
flicting testimony. 

But  a  plea  of  tbe  statute  of  limitation*,  if 
admitted  by  the  plaintiff,  that  is,  if  he  admits 
that  the  time  baa  elapeed.  And  thAt  *hiB  ['sei 
7»i 
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•ftM  docs  not  eoine  irlthin  on*  of  tha  Bpttdlled 
flxoeptioDS,  U  matter  of  mere  1*v  to  be  deeid- 
ad  bf  the  court.  A  statute  of  limitBtions  pre- 
•eribu  a  deflutte  time,  six  yeAn,  or  twenty 
Teara,  beyond  which  do  action  can  be  brought. 
It  operates  alike  In  aU  caaes,  and  if  the  lapse 
of  time  U  admitUd,  U  fatal  to  the  DlaintiTB 
caae.  No  circumBtaJiceB  can  ward  off  ita  nn- 
uring  blow.  But  when  time  operate*  ai  evi- 
denee  addreeaed  to  a  jury,  the  plaintiff  may 
Mfelf  admit  tha  lapee  of  twenty,  thiTty,  or 
Oity  JMia,  and  deatroj  Ita  efTeet  m  a  thonsand 
diflerent  mode*. 

Id  conrta  of  law,  a  atatnie  of  limitatloDs 
maat  ba  apeclall;  pleaded.  Even  if  it  appean 
upon  the  face  of  the  declaration  that  more  than 
toe  preeeribed  time  lias  elapaed,  atill  the  de- 
fendant muet  preaent  it  anew  in  a  apecial  plea. 
But  Id  thoae  caaea  in  which  conrte  of  equity 
hare  eoneorrent  JnriBdiction  with  court*  of  law. 
Mid  in  which  a  statute  of  limitationa  anplias — 
If  It  appear  upon  the  face  of  the  bill  that  the 
preaeritied  time  baa  elapaed,  and  the  disabili- 
uea  mentioned  in  the  statute  are  not  stated  in 
the  bill  In  avoidance  of  the  bar,  the  defend- 
ant may  demur  to  the  bill.  This  difTerence  in 
the  mode  of  pleading  the  statute  in  the  two 
courta  1b  limply  this,  that  in  a  court  of  law 
the  statute  must  be  pleaded  by  the  defendant, 
and  the  dliabilitiea,  if  any.  Introduced  in  the 

filalDtiGTi  replication.  But  in  a  court  of  equity, 
r  the  lapse  of  time  Is  apparent  on  the  face  of 
the  bill,  the  dliabiUtieB  m  aToidance  must  also 
be  stated,  otberwise  the  defendant  may  de- 
mur to  the  whole  bill. 

In  the  ceae  now  under  coniideration  It  is 
not  pretended  that  time  operates  as  a  bar.  If 
the  c*ae  bad  been  on  the  law  side  of  the  court 
there  Is  no  statute  of  limitations  that  could  b« 
pleaded  in  bar  to  the  remedy.  There  Is  no  pro- 
▼laion  tn  any  statute  in  England,  or  In  this 
eounttr,  applieable  to  tbe  subject  matter  of 
tUi  awt.  Jurisdiction,  nor  to  tbe  parties,  sov- 
ereign States.  Time,  therefore,  can  only  oome 
to  uia  aid  of  the  defendant  as  a  witness  to 
prove  posBesslon  on  tbe  part  of  tbe  defendant, 
and  acquiescence  on  tbe  part  of  the  plaintiff. 
Like  all  other  witneases,  bl*  testimony  muat 
be  offered  to  the  jury  upon  an  Issue  of  faet,  and 
not  to  tbe  court  upon  an  issue  of  law. 

In  the  case  of  Deloraine  t.  Brown,  S  Brown's 
Ch.  Cases,  MS,  London  edition  of  1S19,  by  Eden, 
S«S*)  la  a  note  of  Lord  Thurlow's  'opinion, 
preserved  by  Redesdale,  whioh  places  this  qnes- 
tlon  hL  Its  true  light 

"The  party  who  demnra,"  said  his  lordship, 
"admits  evei^hing  that  ta  well  pleaded,  m 
manner  and  form  as  pleaded;  and  a  demurrer 
ought,  therefore.  In  a  court  of  law,  to  bring 
bafor*  the  court  a  question  of  mere  law;  and 
In  a  oonrt  of  equity  a  question  of  law  or  equity 
merely.  The  demurrer,  t  lie  re  fore,  must  be 
taken  to  admit  the  whole  case  of  fraud  made 
by  the  bill,  and  tbe  argument  to  support  it 
must  be,  not  that  a  positive  limitation  of  time 
haa  barred  the  anlt,  for  that  would  be  a  pure 
qneatlon  of  law,  but  that  from  long  acqui- 
escence. It  should  be  presumed  that  the  fraud 
chained  did  not  exist,  or  that  It  should  be  In- 
tended that  tbe  plaintiff  bad  confirmed  the 
tran^«tion.  This  must  be  an  Inference  of  fact, 
and  not  an  inference  of  law,  and  the  demurrer 
must  b«  overruled,  because  the  defendant  haa 
1S1 


no    rljM    ta    avaQ    Umaelt 

of  an  Inference  of  faet  upon  matter 
upon  which  a  jury  In  a  court  of  law 
would  collect  matter  of  faet  to  decide  thrir 
verdict,  or  a  court  would  proceed  in  tbe  aame 
manner  in  equity.  What  limitation  of  time 
will  bar  a  suit  where  there  Is  no  positive  limi- 
tation, or  under  what  eireumstancBS  the  lapae 
of  time  ought  to  have  that  effect,  must  d»end 
upon  the  facts  of  tbe  particular  ease,  and  tha 
eonolnsion  must  be  an  inference  of  fact,  and 
not  an  inference  of  law,  and  therefore  cannot 
be  made  on  demurrer.  But  where  the  defense 
is  not  a  presumption,  from  long  acquiescence, 
but  a  positive  limitation  of  time,  which  the 
court,  6j  analogy  to  the  atatute  of  limitation 
adopts,  it  may  clearly  be  taken  advantage  o* 
by  demurrer." 

In  tbe  «ase  of  Bovenden  v.  Lord  Annealy,  S 
Scboale  &  Lefroy,  629,  it  was  decided,  that  in 
caaes  of  a  positive  limitation  of  time  as  a  bar 
to  the  remedy,  a  demurrer  to  the  bill  would  be 
sustained.  That  case  was  decided  bj  Lord 
Redesdale  in  ISOO.  In  the  edition  of  Lord 
Redesdale's  Treatise  upon  Equity  Pleading,  by 
Jeremy  (the  edition  of  1836,  revised  by  Bedea- 
dale  hlmielf,  page  218),  the  distinction  taken 
in  tbe  above  not*  and  opinion  of  Thurlow  la 
maintained. 

til.  Justice  StOTT,  in  Us  very  able  Treatise 
upon  Equity  Pleading,  page  37S,  states  tbe 
doctrine  with  great  ctearkesa.  "The  same 
principle,"  be  aays,  "will  apply  to  a  bill  which 
states  a  'ease  within  tbe  statute  of  [*S6S 
limitations  at  law,  and  upon  which  courts  of 
equity  follow  tbe  analogy  of  the  law,  for  under 


the  objection  may  be  taken  as  a 


«  by  de- 


In  one  of  the  latest  treatises  upon  Chancery 
Practice,  by  Daniels,  published  in  1838,  London 
edition  (pages  43  and  44),  all  the  dedaions 
upon  this  subject  are  cited,  and  they  show  con- 
clusively that  a  demurrer  can  be  sustained  in 
eases  analogous  to  the  statute  of  limitations. 
But  he  aaya: 

"It  is  to  be  remarked  here  that  all  the  above 
eases  were  decided  upon  the  ground  of  their 
coming  within  the  statute  of  limitations,  or 
tbe  nuea  of  the  court  which  have  been  adopted 
in  analogy  to  the  statute,  and  that  therefore 
there  was  a  positive  limitation  of  time  upon 
whloh  the  court  oould  proceed.  Where,  how- 
ever, there  Is  no  such  positive  limitation,  ths 
question  whether  tbe  court  will  interfere  or 
not,  depends  upon  whether,  from  the  facts  of 
the  case,  the  oonrt  will  infer  acquiescence,  or 
confirmation,  or  release.  Such  Inference  Is  an 
inference  of  faet  and  not  of  law,  and  cannot  be 
raised  on  demurrer."  He  cites  Cuthbert  t. 
Creasy,  Madd.  A  Geldart's  Rep.  189,  aa  a  re- 
cent dedsion  of  the  English  Chancery  upon  this 
veiT  point. 

Upon  the  mere  technical  law  of  pleading 
therefore,  we  feel  great  confidence  that  no  ad- 
vantage of  time  can  be  taken  in  the  [iiiiinl 
case  by  demurrer. 

But,  besides  tbe  mere  technical  objection, 
there  are  reasons  lying  close  to  the  merits  of 
the  case  which  show  conclusively  that  extreme 
injustice  would  be  done  to  Rhode  Island  to 
allow  tbe  lapse  of  time  to  be  taken  advantage 
of  under  a  demurrer.  We  have  stated  in  onr 
PMera  1». 
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bm  that  HasMubuaett*  took  poiaeSBlon  of  tlw 
territory  in  dispute  in  1719,  and  hu  continued 
h)  posHesBioa  ever  BinM.  But  wa  hare  also  stated 
rarioua  matters  tn  avoidauee  of  this  posaeasion. 
In  page  43  of  the  printed  case,  it  is  stated 
*^liat  the  said  province  of  Massachusetts,  on 
or  about  the  14th  of  May,  1719,  wrougfully 
took  possession  of  all  that  tract,  etc"  "And 
has  Mnce  oontinued,  wrongfully,  to  exerdie 
jnrisdlrtfon  ovm  the  sume.' 


S«4*J  er  conflnned  by  Rhode  Laland,  '"but 
that,  on  the  contrary,  the  claim  of  satd  colony 
uniformly  was,  that  the  true  dividing  line  on 
the  north  part  of  eaid  tidony  was  a  line 
drawn  three  English  miles,  and  no  more,  south 
of  the  Bonth  part  of  said  Charles  BJver,  or  of 
any  or  every  part  thereof,  as  defined  and 
granted  by  tlie  letters  patent  aforesaid,  and 
that  the  claim  of  Maasachuaetts  to  any  other 
or  different  line  was  never  BMjalesoed  in,  or 
consented  to  by  said  colony  of  Rhode  Island ; 
and  that  the  said  claim  of  the  said  colony  was 

Eubliclv  and  frequently  urged  and  maintained 
7  said  colony,  and  by  the  freemen  and  inhab- 
itants thereof." 

Here  are  clear  and  distinct  altegationa  of 
facta.  The  demurrer  admits  the  truth  of 
them.  It  admita  that  Rhode  Island  never  ac- 
quiesced In  the  possession  or  claim  of  Massa- 
cDusette,  but  always  maintained  her  claim  for 
the  cbartnr  line  as  now  contended   for. 

This  demurrer  admits  the  facts  of  non-ac- 
quiescence. It  admits  the  truth  of  all  evidence 
which  the  plaintifT  by  any  poBsibiUty  can  offer, 
under  that  general  allegation.  The  very  ques- 
tion as  to  time  in  this  case  is,  has  Rhode  Island 
Kcquiesced  in  the  possession  of  MaasachusettaT 
In  her  bill  she  says  she  baa  not;  and  she  has  a 
right  to  offer  any  and  all  evidence  which  tends 
to  prove  that  fact.  But  the  demurrer  excludes 
that  evidence  by  admitting  the  fact  itself  It 
will  not  answer  to  admit  Ihs  fact  In  pleading, 
and  deuy  it  in  the  argument.  It  mast  be  de- 
nied in  pleading,  so  tbat  Rhode  Island  may  of- 
fer her  evidence,  or  It  cannot  be  denied  at  all. 
Can  it,  then,  be  gravely  contended  by  the  learn- 
ed counsel  of  the  very  lofty  and  Imposing  State 
of  Uassschnsetta,  that  agreements  entered  into 
under  a  clear  and  admitted  mistake,  caused  by 
her  own  misrepresentations,  can  stand  for  one 
moment  in  any  court,  in  any  dvlliied  nation 
in  ths  worldT  Can  It  be  contended  that  any 
length  of  possession  under  such  agreements,  ad- 
mitted to  have  been  wrongfully  taken  in  ths 
first  instance,  wrongfully  continued,  and  never 
acquiesoed  in  by  Rhode  Island,  can  confer  np- 
on  Massachusetts  any  titleT  Onr  difficulty  haa 
been  to  find,  tn  the  whole  range  of  the  case,  a 
•pot  of  debatable  ground. 

Mr.  Webster,  in  support  of  the  demurrari 

The  bill  of  Rhoda  Island  asks  the  court  to 
KS*]  disturb  a  bonndan  'between  that  State 
and  Massachusetts,  which  haa  been  settled  for 
B  than  two  hundred  years.    This  Is  a  queS' 


t  is,  whether  a  case  haa 
boen  made  out  in  the  bill  on  which  Massachn- 
•etta  may  resist  the  claim  thus  presented. 

The  charter  of  Massachusetts  originated  In  a 
grant  by  the  council  established  at  Plymouth, 
on  tha  I9th  of  Haroh,  1628,  to  Sir  Henry  Ros«- 
10  Ii.  ed. 


well  and  others;  by  which  the  soil  and  Juris- 
diction of  the  territory,  now  betong^ng  to  the 
Common  wealth  of  Massachusetta,  was  granted 
to  a  southern  boundary,  to  run  three  miles 
sooth  of  Charles  River.  In  1663,  the  province 
of  Rhode  Istand  was  granted  by  King  Cbartea 
n.,  and  ths  grant  was  limited  to,  and  by  the 
southern  boundary  of  the  Colony  of  Masaaehu- 
eetts. 

Aa  to  the  exact  location  of  this  boundary, 
difficulties  arose,  and  commisslonera  ware  ap- 
pointed by  Rhode  Island  and  Haasachusetta; 
and  In  1719  a^eementa  were  made  by  the  com- 
missioners   of   both    partiea. 

What  Is  the  ground  on  which  thesa  agiM- 
mente  are  to  be  set  aside!  It  is  said  to  be  that 
they  were  founded  In  mistake;  and  that  by 
them  Massachusetts  haa  gained  and  Rhode 
Island  has  loat  four  miles  of  territory.  This  Is 
the  whole  ground.  No  fraud  is  charged,  none 
is  alleged.  No  assertion  is  made  hi  the  bill 
that  advantage  waa  taken  by  Massacbusett*  In 
the  adjuatment;  or  that  the  commfssioneri  of 
Rhode  Island  had  not  knowledge  of  the  sub- 
ject confided  to  them;  and  if  they  had  been 
i^orant,  it  would  not  avaJL  They  had  full 
nght  and  full  opportunity  to  make  all  neoea- 
sary  examinations. 

It  la  said  that,  under  the  mistake,  the  line 
waa  placed  seven  mltea  from  Charles  Rlvsr,  tn- 
steea  of  three  miles.  Rhode  Island  dlaoorered 
the  mistake  in  1749,  and  that  the  procoedings 
set  forth  in  the  bill  show  that  Rhode  laUnd 
has  not  acquiesced  in  the  line  then  satabUshad; 
the  object  of  this  application  to  the  court  ii  to 
obtain  relief  from  the  mistake  diacovered  in  1749. 

The  question  Is,  whether  this  eonrt  can  in- 
terfere after  so  long  a  period;  whether  time 
alone  will  not  prevent  tne  disturbance  of  an 
adjustment  of  such  long  standing,  and  In  r^- 
erence  to  which  no  adverse  movement  haa  been 
made  for  nearly  one  hundred  years;  and  aa 
to  which  nothing  haa  been  done  by  Rhode 
'Island,  other  than  expressions  of  dis-  [*a** 
satisfaction.  If  it  were  a  recent  transaction, 
adjudged  easea  are  known  to  snatain  the  ap- 


was  an  affair  of  yesterday,  the  eonrt  would 
not  act  upon  It. 

Several  thiuga  were  to  be  ascertained  by  the 
commiaaioners.  The  course  of  Charles  River 
and  its  branches,  and  then  a  line  running  three 
mites  south  of  the  river.  This  waa  the  eatab- 
lished  charter  boundary  of  Maasaehusetta,  to 
which  the  northern  line  of  Rhode  Island  waa 
limited  by  her  charter,  granted  many  years 
after  that  of  Massachusetts.  After  all  the  In- 
vestigation the  oommissiooers  thought  necessa- 
ry, they  adopted  the  Woodward  and  Saffrey 
station  as  the  point  which  waa  to  determine 
the  boundary  Ime;  a  point  which  had  been 
fixed  twenty  yean  before  the  existence  of 
Rhode  Island-  No  misrepreaentationa  are 
charged  to  the  commissioners  of  Massachu- 
setts; no  Interference  with  the  Inquiries  which 
the  Rhode  Istand  eommisalonen  might  he  de- 
sirous of  making;  and  ths  determination  of  the 
question  was  made  after  every  opportunity  for 
examination.  If  a  mlatakc  waa  mads  —  which 
Is  not  admitted — can  relief  from  It  lie  now  ob- 
tained, where  no  frand  is  Imputed! 

The  caaea  in  the  hooka  sustain  the  views  of 
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the  eomitel  for  the  St«ta  of  UMUchiu«tta.  If 
better  knowledge  ezUt  Id  one  p&rtj  to  an 
■greeiDqat  than  in  the  other,  the  Kgreemeut 
will  not  be  disturbed.     9  Vea.  273.     If  partiea 


ae  tnera  ware  no  eonfldential  nlatfont 
between  the  parties.  Tlief  were  dealing  ad- 
vereelj.    1  Vw.  Jun.  409. 

If  men  have  agreed  to  a  boundary  between 
them,  and  it  may  be  afterward*  disturbed  on 
the  ground  of  mistake,  the  oonsequeueet  would 
be  diaaatroua  and  fatal  to  the  tranquil  owner- 
ship of  eatatee.  Boundariea  must  be  uttled 
for  the  assurance  of  cultivation.  Tbe  husband- 
man would  refuse  to  improva  his  land,  unlets 
be  was  at  rut  on  the  luoject  of  the  Unea  and 
camera  of  his  propertj.  If  these  principles 
regulate  the  conoerna  of  Indlvlduala,  how  much 
more  necesasi;  are  thej  in  the  relation!  be- 
tween coterminous  States.  This  is  supported 
by  the  writers  on  international  law.  Vattel 
•afs,  the  agreemenU  between  nations,  howerer 
mistaken,  are  to  stand.  If  this  is  not  so,  bow 
SSI*]  shall  such  'diiputet  be  at  an;  time  ad- 
justed. The  books,  and  all  history,  are  full  of 
these  prineiplea. 

Mr.  Webster  referred  to  the  oontroversy  be- 
tween William  Penn  and  Lord  Baltimore,  In 
•Dpport  of  these  prineiplea;  the  settlement  of 
the  diaputea  as  to  bonndariea  between  the 
States  of  Kentucky  and  Tennessee,  and  to  other 
ossea.  mil  anj  one  aay  theae  adjustmenta,  and 
the  lines  eatabliabed  under  them,  can  now  be 
disturbed  on  the  ground  of  miiit»in>  t  It  is  said 
the  bill  of  Rhode  Island  charges  the  mistake, 
and  the  demurrer  admits  It;  aad,  therefore,  the 
whole  case  of  the  complainants  is  admitted. 
The  question  to  be  decided  by  the  oourt  is  not 
whether  the  mistake  is  admitted,  but  what  is 
the  effect  of  the  mistake.  Tbe  mistake  is  im- 
material, and  this  Is  submitted  to  the  court.  If 
the  mistake  could  not  entitle  the  complainant 
to  relief,  its  admission  would  not  do  so. 

If  thwe  had  been  a  fmudi  if  the  oommls- 
slonert  of  Ehode  Island  had  bMn  deceived,  there 
is  no  ground  for  relief.  It  is  too  late,  at  this 
distant  period,  to  inquire  Into  such  a  transaction. 

This  brings  the  court  to  the  inquiry,  what  is 
the  effect  of  lapse  of  time  I  But  it  ia  said  the 
demurrer  will  not  permit  the  party  to  avail 
himself  of  liq»se  of  lime.  In  order  to  do  this, 
an  answer  must  be  put  in.  But  the  lapse  of 
time  la  on  the  face  of  the  complainant's  bills: 
and  when  thU  is  so,  it  will  avail  the  party  de- 
murring. 

This  i 

has  adopl  _  _  . ^.__   __ 

Oonrt  of  Chancery  in  England;  snd  they  will 
regard  tbe  decisions  of  the  English  oourts  of 
ohanoary  on  this  question.  It  has  been  settled 
in  these  oourts  for  half  a  century.  The  case  of 
Foster  v.  Hodgson,  19  Vet.  180-184  determinet 
this  point:  cited,  also,  1  Veeey  &  Beamea,  GSG, 
S30;  7  Paige,  19G;  6  Paige,  690;  2  Shoales  ft 
Lefroy.  830;  Story's  Equity  Pleading,  3T8,  389. 

The  defendant,  tbe  State  of  Maatachusetts, 
it  right,  therefore,  in  the  form  of  pleading; 
and  lapse  of  time,  possession,  and  acquiescence, 
are  a  complete  Uur  against  fraud.  The  bit! 
atatet  that  the  mistake  was  discovered  in  1749, 
and  no  proceedings  took  place  in  this  oourt  un- 
til lS3G--eigbty-siz  years  afterwardsl 
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There  are  two  modes  la  which  lapse  af  tima 
may  be  taken  advantage  of  in  oourts  of  equity. 
The  Urst,  where  the  law  •expressly  ap-  [*■•• 
plisa  to  the  case.  A  eonrt  of  equity,  then, 
ad<^ts  the  tame  rule.  2  Jacobs  ft  Walker, 
191;  2  Story's  Equity  Jurisprudence,  736.  Seo- 
ond,  wherever  thete  has  been  laches,  the  stat- 
ute of  limitations  will  he  applied  by  courts  of 
chancery.  Story,  73<S,  736.  In  this  case,  both 
rules  ttpply-  "There  has  been  most  abiudant 
laches.  Why  did  not  Hhode  Island  apply  to  the 
Privy  Coun^ — to  the  Continental  Congress — to 
this  court,  established  in  178BI  This  is  aoqni> 
escenee;  no  matter  what  the  complainants  say, 
it  is  acquiescence.  Such  a  conrse  of  acquies- 
cence eurea  fraud.  If  any  fraud  had  existed.  S 
Story's  Equity,  739,  note;  dted,  also.  Story's 
Equity  Pleadings,  379;  9  Peters,  405;  Bourn  v. 
CUlea.  ID  Peters,  177;  1  Btoryli  Equity,  139, 189; 
S02;  2  Sch.  &.  Lef.  SSS.  The  complainants  as- 
sert that  lapse  of  time  is  only  evidence  against 
their  title,  but  the  demurrer  of  the  defendant 
takes  away  the  operation  of  the  avidenee. 
This  cannot  b*^  or  uwre  would  he  no  demurrer 
for  Upee  of  time  on  tbe  face  of  the  bill.  Sot 
eourta  of  eqoitj  adopt  a  higher  principle.  They 
will  not  asaitt  a  plaintiff  to  maintain  a  stale 
claim.  They  will  aave  a  party  from  the  trouble 
of  resisting  such  demands.  It  is  manifent, 
then,  that  if  there  was  mistake,  if  there  was 
fraud,  no  relief  will  be  granted  after  such  n 
lapse  of  time.     There  It   another  and  an  Ib- 

ertant  point  fM  the  eonslderatlon  of  the  eoort 
this  ease. 


of  the  Union.  This  is  a  oase  in  which  two 
States  having  agreed  to  an  actual  and  defined 
boundaiT,  nearly  one  hundred  years  aso,  oome 
before  the  court,  and  the  court  It  asked  to  dis- 
turb this  boundary  establlah^  before  tha 
States  came  into  the  confederacy — to  Chang* 
the  limitt  of  the  territory  each  potaeased  when 
she  entered  into  It—ean  this  eonrt  interfere  in 
such  a  matter  T    Each  of  the  States  took  her 

BBJtion  in  the  Union  holding  the  territory  now 
Id,  with  the  actual  boundariei  to  their  torri- 
tories  well  known  and  long  established.  Inde- 
pendence was  declared  by  toe  Statea  with  these 
limita.  The  Treaty  of  Peace  in  1T83  acknowl- 
edged the  States  as  tbey  then  udtted.  No  dis- 
turbsnoe  can  be  made  of  the  territories  of  eadh 
State  after  this  mutual  recognition,  and  after 
this  acknowledgment  by  the  nation,  to  which, 
before  the  Declaration  of  Independence  and  the 
Treaty  of  Peace,  they  were  subject.  No 
'tribunal  which  htj  its  existence  under  [*>•• 
a  constitution  of  goremment  formed  after 
theae  relations  exist«d,  has  power  to  Interfers 
between  them  in  sueh  a  question. 

Ifr.  Chief  JnsUos  Taney  delivered  the  opin* 
ion  of  the   oourt: 

Tbe  attention  of  the  court  bat  on  several  oc- 
casions been  drawn  to  this  ease  by  the  Impor- 
tant questions  which  have  arisen  in  different 
stages  of  the  proceedings.  At  the  last  term,  tt 
came  before  ua  upon  a  plea  In  bar  to  the  oom- 
plainant'a  bill,  which  upon  tbe  motion  of  the 
complainant  had  been  set  down  for  argument. 

Thia  part  of  the  coae  ia  reported  in  14  Feter^ 

210,  where  the  allegations  contained  in  the  Ull 

are  so  fully  set  out  that  it  is  nnaeoesaatr  to  lo- 

FMen  IK, 
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BMt  tbem  here.  The  conrt  having  OTermlfid  5th.  The  bfll  further  statee  that  the  mfsttike 
Ike  pica  for  the  remaone  stated  in  the  report  of  was  not  diseovered  by  Khode  lalnnd  until  1740, 
tbe  oae,  the  defendant  has  since  demurred;  when  she  loon  afterwards  took  measure!  to 
Uid  in  this  state  of  the  pleadings  the  question  correct  it;  that  she  never  scquieseed  in  the  poa- 
!•  directly  presented,  whether  the  case  stated  eeseion  of  Massacliueetta,  after  the  mistake  wan 
bj  Rhode  Island  in  her  bill,  admitting  it  to  be  discovered,  but  has  ever  since  continually  re- 
true  as  there  stated,  entitles  her  to  relief.  slated  it;  and  never  admitted  any  line  as  the 
The  character  of  the  case,  and  of  the  parttea,  true  boundary  between  them,  but  the  one  called 
baa  made  it  the  duty  of  the  oourt  to  examine  for  by  the  charters.  Various  proceeding*  are 
very  earefolly  the  different  questions  which  set  out,  and  facts  stated  in  the  bill,  to  ahow 
from  time  to  time  have  arisen  in  these  proceed-  that  the  eomnlainant  never  acquiesced;  and  to 
laga.  And  if  those  which  are  brought  up  by  aocount  for  tne  delay  in  prosecuting  her  claim, 
tbe  demnner  were  new  to  the  court,  or  if  the  Whether  they  are  sufficient  or  not  for  that  pur- 
Jodgment  noi*  to  be  pronounced  would  seri-  pose,  Is  not  now  in  question.  They  are  eer- 
onsly  influence  the  ultimate  decision,  we  should  taialy  consistent  with  the  averment,  and  tend 
deem  it  proper  to  hold  the  subject  under  ad-  to  support  it. 

vjsement  unUI  the  next  term,  for  the  purpose  of  'The  case,  then,  aa  made  by  the  bill,    (*331 

living  to  it  a  more  deliberate  examination.  and  to  be  now  taken  aa  true,  is  subatantiallv 

But  although  the  questions  now  before  the  this:    The  charter  boundary  between  these  eof- 

aourt  did  not  arise  upon  the  plea,  and  of  course  onies  was  three  miles  south  of  (Siarles  River; 

were  not  then  decided,  yet  much  of  the  areu-  and   the   parties  intending  to  mark  a  line   in 

ment  on  that  occasion  turned  upon  prindplea  that  place,  marked  it  by  mistake  four  miles 

which  are  involved  in  the  case  as  it  now  stands,  further  south,  encroaching  so  much  on  tbe  terri- 

The  facts  stated  in  the  bill  were  brought  before  tory  of  Rhode  Islandj  and  the  complainant  was 

vs,  and  the  grounds  upon  whi^  the  complain-  led  into  this  mistake  by  ooaflding  in  the  repre* 

■nt  claimed  relief  were  necenaarily  discussed  in  sentations  of  the  commissioners  of  the  defend- 

the  argument  at  the  bar,  and  the  attention  of  ant.    And  as  soon  as  the  error  was  discovered, 

the  court  strongly  drawn  to  the  subject.    The  she  made  claim  to  the  true  line;  and  has  ever 

whole  case  as   pt«eentcd   by   the  bill   and   de-  since  oontended  for  It. 

murrer  has  been  again  fully  and  ably  argued.  We  speak  of  the  case  as  it  appear*  upon  tbe 

at  the  present  term;  and  as  the  court  has  mnde  pleadings.     It  may  prove  to  be  a  very  different 

Up  its  opinion,  and  are  satisfied  that  the  delay  one,  hereafter,  when  the  evidence  on  both  sidee 

of  our  judgment  to  the  next  term  would  not  is  produced.    But  taking  it  as  it  now  stands,  if 

enable  us  to  obtain  more  or  better  light  upon  It  were  a  dispute  between  two  individuals  in  re- 

tbe  subject.  It  would  be  useless  to  postpone  the  lation  to  one  of  the  ordinaiy  aubjects  of  private 

decision.  contract,  and  there  had  been  no  laches  to  de- 

110*]     'The   demurrer   admits   the    truth    of  prive  the  party  of  his  title  to  relief,  would  a 

the  facts  alleged  in  the  bill,  and  It  is  suthcient  court  of  equity  compel  him  to  abide  by  a  eon- 

for  the  purposes  of  this  opinion  to  state  in  a  few  tract   entered  into  under  such  circumstances  t 

words  tne  material  allegations  contained  in  it.  It  ia  one  of  the   most  familiar  duties  of  the 

1st.  It  alleges  that  the  true  boundary  line  be-  Chancery  Court  to  relieve  against  mistake,  ee- 

tween  Ifassachusetts  and  Rhode  Island,  by  vir-  pecially    when   it   has   been    produced    by   the 

toe  of  their  charters  from  tbe  English  crown,  is  representations  of  the  adverse  party.     In  this 

a  line  mn  east  and  west  three  miles  south  of  case,  tbe  fact  mistaken  was  the  very  founda- 

Charlea  River,  or  any  or  every  part  thereof;  tion  of  the  agreement.    There  was  no  intention 

and  sets  out  the  charters  which  support,  in  this  on  either  side  to  transfer  territory,  nor  any 

respect,  the  averments  in  the  bill.  consideration  given  by  the  one  to  the  other  to 

2d.  That  Uassachusetts  holds  possession  to  a  obtain  it.     Nor  was  there  any  dispute  arising 

Hne  seven  miles  south  of  Charles  River,  which  out  of  oonflieting  grants  of  the  crown,  or  upon 

doea  not  run  east  and  west,  but  runs  south  of  a  the  construction  of  their  charters,  which  tney 

west   oourse;    and  that  the  territory  between  proposed  to  settle  by  compromise.    Each  party 

thia  line  and  the  true  one  above  mentioned  be-  agreed  that  the  boundary  was  three  mile*  south 

longs  to  Rhode  Island,  and  that  the  defendant  of  Charles  River;   and  the  only  object  was  to 

unjustly  withholds  it  from  her.  asoertain  and  mark  that  point;  and  upon  the 

3d.  That   Massachusetts   obtained   possession  case,  as   it  comes   before  ua,  tbe   complainant 

ot  this  territory  under  certain  agreements  and  avers,  and  tbe  defendant  admit*  that  tne  place 

proceeding*  of  commissioner*  appointed  by  tbe  marlced  was  seven  mites  south  of  the  river,  In- 

two  colonies,  which  are  set  out  at  large  in  the  stead  of  three,  and  was  fixed  on  by  mistake; 

UIl;  and  the  complainant  avers  that  the  com-  and  that  the  oommissioners   of  Rhode   Island 

inisaioners  on  the  part  of  Rhode  Island  agreed  were  ledinto  the  error  by  confiding  in  the  repre- 

to  this  line  under  the  mistaken  belief  that  it  sentations  of  the  Massachusetts  Gommissioners. 

waa  only  three  miles  south  of  Charles  River;  j^ov/,   if   this   mistake   bad  been   discovered   a 

and  that  they  were  led  into  this  mistake  by  the  [^^  ^^y,  ^f^^  tl,e  agreements  were  made,  and 

representations  made  to  them  by  the  com  mis-  juiode  Island  had   immediately  gone  before  a 

doner,   on    the    part   of   Massachusetts,   upon  ^^^^^^   ^^           competent   juri^iction.   upon 

"l^Tb'l^Tw      a^'ee^nf  of   the    commis-  P^-P'^  of  4uity,  ?:  relieie  against  a  m^ 

doner,  was  never  rSfled  by  either  of  the  col-  ''^e  conim.tted  by  such  parties  can  there  be 

onies;  and  the  bill  set  out  the  various  proceed-  "7    ^oubt    that    the    agreement    would    hare 

inn  of  the  oommissioners  and  legislatures  ot  "^n  ««»  »««!«.  »™  Rhode  Island  restored  to 

the  two  colonies,  which,  if  not  sufficient  to  es-  the  true  charter  linet     We  think  not.    Agree- 

tablish  the  correctness  of  the  averment,  are  jet  menta   thus  obtained,  'cannot  deprive    ['21i 

not  incompatible  with  It.  the  complainant  of  tetritor]  wbish.  \mVii^^  \a 
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bar  btfora,  imlcn  ■!»  liu  forfeft«d  bar  titia  to 
ntlaf,  bj  mcquieacenee  or  unrvasoDable  delay. 

Bnt  It  hma  been  argued,  on  the  part  of  tba 
defendant,  that  awniining  the  apveinent  '- 
have  been  made  by  mistaka,  and  that  the  et 
plalnant  would  baT«  been  eatttled  to  let  it 
aaide  if  ahe  had  proeeeuted  her  claim  within  a 
reaaooable  time;  vet,  aa  MaBsachiuetta  entered 
Into  the  dlapnted  territorj  Immediately  after 
thfl  agreement,  and  has  held  it  ever  aince,  the 
flomplainant  la  too  late  in  aeeking  relief;  tliat 
aftar  auch  a  lapM  of  time,  ibe  is  barred  by  pre- 
aerlptlon,  or  mnat  be  presumed  to  have  acqui- 
ceced  In  the  boundary  agreed  upon;  and  that  11 
ahe  did  not  aoquieHce,  she  haa  been  guilty  of 
■uch  lachea  and  negligenoe  In  proaeeuting  ber 
elaim  that  ahe  la  no  tonnr  entitled  to  tbe 
eountenanoe  of  a  court  of  chancery. 

The  anawer  to  thia  argument  la  a  Teiy  plain 
OM.     The   complainant   a*«r8   that   ahe   never 


•  4iaeo*ered  the  miatatce— and  that  she  has 
been  prevented  from  proaeeuting  her  claim  at 
an  earlier  day  by  the  dreumstancea  mentioned 
in  her  bill.  Tbeae  avermenta  and  allegationa, 
In  the  praaent  atate  of  the  pleading,  must  be 
taken  aa  true;  and  it  la  not  neceaaary  to  dedde 
now  whether  they  are  eufflelent  to  ezouae  tb« 
delay.  Bot  when  It  ia  admitted  by  tbe  demur- 
rer that  aba  never  acquiesced,  and  baa  from 
itime  to  time  made  efforts  to  regain  the  terri- 
tory by  negotiationa  with  Masaachuaetta,  and 
imMa  prevented  by  the  circumstancea  she  men- 
tlaoa  from  appealing  to  the  proper  tribnnal  to 
goMt  her  redress,  we  oannot  undertake  to  tay 
itbat  Um  poaaea^on  of  HasBacbuBetts  haa  been 


liave  been  auoh  aa  to  forfeit  her  right  to  the 
intaapoaitioB  of  a  court  of  equity. 

In  casea  between  Individuals,  where  the  atat' 
nta  of  limitationa  would  be  a  bar  at  law,  tbe 
aama  rule  is  undoubtedly  applied  in  a  court  of 
equity.  And  when  the  fact  appeara  on  the 
(aaa  of  the  bill,  and  no  drcumatancea  are 
atatad  wUoh  take  tbe  eaa«  out  of  the  operation 
3f  tbe  act,  the  defendant  may  undoubtedly 
take  adrantaga  of  H  by  demurrer,  and  ia  not 
bound  to  plead  or  anawer.  The  time  necessary 
aTS']  to  operate  aa  a  bar  In  equity  ia  *Bxed  at 
twenty  yeara,  by  analogy  to  tbe  statute  of  llm- 
.itatiooa;  and  tbe  rule  is  stated  in  Story's  Com. 
Ml  Eq.  PI.  889,  and  ia  supported  and  illus- 
io^d  by  many  anthorlties  cited  in  the  notes, 
{t  anaa  rocogniied  in  this  court  in  the  case  oF 
f:imeHdorf  v.  Taylor,  10  Wh'>at.  lOS-ITS.  But 
it  wawli  be  impoaalble  with  any  semblance  of 
Juatioe  to  adopt  auch  a  rule  of  limitation  in  the 
^aae  before  na.  For  here  two  political  aommuni- 
iiea  ara  eoneemed,  who  cannot  act  with  the 
«ame  promptaeaa  aa  individuals;  and  the  boun- 
idaiy  ui  queatioo  waa  in  a  wild  unsettled  coun- 
try, and  Uw  error  not  likely  to  be  dlacov- 
ered  until  the  landa  were  granted  by  the  re- 
japeetive  coloniea,  and  the  aettlementa  ap- 
MSpaehed  the  diaputed  line;  and  tha  only  tri- 
DBMiJ  that  oould  relieve  after  the  mistake  was 
4iaixi|Trered  waa  on  the  other  side  of  the  Atlan- 
tie,  and  traa  not  bound  to  .hear  the  eaee  anri 
aroeeed  t*  judgment,  except  when  it  suited 
Ita  own  coBnanience.  Tbe  aame  reaaona  that 
t  UU  baf  «f  limitationa  make  It  equally 
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evident  that  a  poaaeaalon  ao  obtained  and  hdd 
by  Maaaiichuaetta,  under  auch  circnmstanoea, 
cannot  give  a  title  by  preacription. 

The  demurrer,  therefore,  must  be  overruled. 

But  the  question  upon  the  agreements,  aa 
well  aa  that  upon  the  lapae  of  time,  may  aa- 
EUToe  a  very  different  aapect.  If  the  defendant 
answers  and  denies  the  mistake,  and  reliea 
upon  tbe  lapae  of  time  as  evidence  of  acquiet- 
cence,  or  of  such  negligence  and  lachea  aa  wiU 
deprive  the  party  of  his  right  to  the  aid  of  a 
court  of  equitv.  It  will  then  be  open  to  him 
to  show  that  there  waa  no  mistake;  that  tlia 
line  agreed  on  waa  the  true  charter  line;  oi 
that  such  muat  be  presumed  to  have  been  the 
construction  given  to  tbe  charters  by  the  com- 
missioners of  both  coloniea;  or  that  the  agre» 
ment  was  the  compromise  of  a  disputed  boun- 
dary, upon  which  each  party  must  be  iuppoaed 
to  have  bad  equal  means  of  knowledge. 

So,  too,  in  relation  to  the  facts  stated  in  tb« 
bill  to  account  for  the  delay.  It  will  be  in  the 
power  of  the  complainant  to  ahow,  if  ahe  can, 
that  her  long  continued  ignorance  of  an  error 
(which,  if  it  be  one,  waa  palpable  and  open), 
was  occasioned  by  tbe  wild  and  nnaettled  state 
of  the  country;  and  that  the  subaequent  delay 
wai  produced  by  circumstances  aufliciently  co- 
gent to  justify  ft  upon  principlei  of  justice  and 
equity;  or  waa  assented  to  by  *Maaaa-  ['STI 
chuaetta,  or  occasioned  by  ber  conduct-  And, 
on  tbe  other  hand,  it  wilt  he  the  right  of  th* 
defendant  to  show,  if  she  can,  that^bode  In- 
land would  not  have  been  Ignorant  of  the  true 
position. of  this  line  until  1T40;  or,  if  she  re< 
mained  in  ignorance  until  that  time,  that  It 
must  have  arisen  from  auch  negligence  and 
inattention  to  her  rights  as  would  render  it  In- 
exeuaable,  and  ahoutd  be  treated,  therefore,  a« 
if  it  had  been  acquiescence  with  knowledge! 
or  she  may  show  that,  after  the  mistake  is  ad- 
mitted to  have  ben  discovered,  Rhode  lalaud 
was  gwlty  of  laches.  In  not  prosecuting  her 
rights  in  the  proper  forum,  and  that  the  ex- 
cuses offered  Mr  the  delay  are  altogether  un- 
founded or  insufficient,  and  that  Maaaachuaetts 
never  assented   to  it,  nor  occasioned  It. 

We  state  these  questions  as  points  that  will 
remain  open  upon  the  flnal  hearing,  for  tbe 
purpose  of  showing  that  the  real  merits  of  tba 
controversy  could  not  have  been  finally  dia- 
posed  of  upon  tbe  preaent  pleadings;  but  with- 


poae  them  to  arise  upon  the  procedings  her«- 
after  to  be  had.  The  points  above  auggeated, 
which  are  excluded  by  the  ease  aa  it  now 
stands,  make  It  evident  that  thia  controversy 
ought  to  be  more  fully  before  the  court,  np<m 
the  answer,  and  the  proofs  to  be  c^ered  Ml 
both  aidea,  before  It  la  finally  disposed  of. 

Tbe  court  will,  therefore,  order  and  devaa 
that  the  demurrer  be  overruled;  and  that  tlw 
defendant  answer  the  eomplainant'a  bill  on  or 
before  the  flrat  day  of  Auguat  next. 

Thia  eauaa  same  on  ta  be  heard  on  the 
amended  hill  and  demumr,  and  waa  aivued 
by  eounsel;  on  consideration  whereof,  ft  ia 
now  bare  orderad  by  thia  court  that  tbe  aaid 
ilemurrer  be,  and  the  same  Is  hereby  overruled; 
and  it  la  »1m  now  fnrthar  twra  ordered  by  tUt 
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tout  tlHt  tlM  defeniUnt  Bjuwer  the  bill  of 
oamplaint,  *•  amended,  on  or  before  the  firat 
imy  of  Augiut  rnsxt. 


lis-]    *OLIVEH  CHARA  et  a].,  Appellante, 
THE  UNITED  STATES,  Appellee*. 

Grwit  of  land  in  Florida — nonperfomumee  of 
condition — omlislon  to  have  land  inrveyed — 
grant  Toid. 


■ntpcrlor  Coart  ot  Eait  Florida,  and  the  decree  of 
that  court  eOrmed. 

lioveri'or  Wblir.  on  tbe  pptltton  of  Daolel  O'- 
Bara.  tollclting  *  Rrant  Of  flfleen  tbouund  acrM, 
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In  the  Superior  Court  of  East  Florida,  Oliver 


O'Hark,  for  hiDuelf  ajid  for  the  other  bein  of 
Daniel  O'Hara,  presented  a  petition  prafing 
for  the  confirmation  of  a  grant  nf  fifteen  thou- 
sand  acres  of  land  made  b/  Heitr/  White,  then 
the  Spanish  'Governor  of  Eaai  Florida,  [*2H 
on  the  5[b  of  September,  ieu3,  to  Daniel  O"- 
Haia,  the  father  of  the  petitioners;  and  which 
woaalleged  to  have  been  confirmed  on  the  3dot 
September,  IS18,  by  the  Spanish  Governor  Uup- 
pinger. 

The  grant,  and  the  procee'tfngi  on  the  same, 
are  fullir  stated  in  the  opinion   of  tbe  court. 

Mr.  Downing  appeared  as  counsel  for  the 
appellants. 

Mr.  Gilpin,  for  the  United  Stal«t,  contended: 

The  evidence  of  this  arBnt  ia  h  eertiflcte  ol 
Tomaa  de  Aguilar,  in  the  fonk  of  that  com- 
mented upon  in  the  case  of  tbe  United  State* 
T.  Wiggin*,  14  Peters,  346.  If  this  document 
be  regui'ded  as  suflident  to  establish  the  fact 
that  such  a  ccHicession  was  actually  made  by 
Governor  White;  still  there  ia  no  proof  either 
of  poBsesaion,  or  survey,  or  citizensMp  of  the 
claimant;  all  of  which  were  necessary  to  per- 
fect a  grant  in  Florida,  to  any  quantity  of  land 
whatever. 

The  mcmnrial  of  tbe  claimant  to  Qoremor 
White  is  dated  the  3d  of  September,  ISOS.  He 
say*  that  he  has  but  lately  become  an  inhabit- 
ant of  the  province,  and  that  he  "intends  to 
settle"  there.  Two  days  afterwards  he  receives 
this  grant,  and  on  the  same  day  leaves  the 
province,  to  which,  id  far  as  the  record  shows, 
he  never  returned.  Early  in  June,  1804,  nine 
months  subsequent  to  the  concession,  an  agent 
at  St.  Augustine  writes  to  him,  as  the  record 
shows,  urging  him  to  "take  possession  of  his 
lands"  which  he  had  not  then  done.  On  the 
20th  of  June,  in  the  same  year,  we  have  the 
decree  of  the  District  Court  of  the  United 
States  at  Savannah,  in  an  admiralty  proceed- 
ing, where  the  claimant  is  a  party.  This  shown 
that  the  brig  Chance,  being  hound  a  regular 
voyage  I'rom  Jamiiica  to  South  Carolina  witli 
some  negroes  on  board,  had  been  captured  by  a 
French  privateer,  and  recaptured  by  a  British 
cruiser,  and  subsequently  ransomed  by  the 
claimant.  It  is  alleged  that  these  negroes  were 
the  property  of  the  claimant,  who  intended  to 

Klace  them  on  the  tract  lately  granted  to  him 
1  Florida;  but  no  evidence  of  such  intention  ia 
given;  and  if  It  existed  It  never  was  carried 
into  elTect,  although  the  decree  of  the  Court  of 
Admiralty  was  In  his  favor.  A  witness,  Fran- 
cis Marten,  was  produced  to  prove  that,  soon 
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tween  tbe  line,  the  fnrai.  and  thr  creek,  and  that 
from  thla  dncrlption,  witnesses  familiar  with  the 
Object*  deacrlbed  coald  Identlf;  It.  Drgert  v. 
Plat  la.  2S  Wend.  <0Z. 

A  deicrlptlon  bj  reference  to  anotber  deed  Is 
MiltlclPUt.  irhere  the  other  deed  Is  prodnced.  or  Its 
~~  '      '  '       nahle  the  premlBea  to  he  Iden- 
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I.  Is  I 


titled      lackaon  • 


A  grant  of  a  apecllled  number  of  ocrea.  to  be 
tken  out  ot  a  larjrpr  queotltr  of  land.  pHsaea  title 
>  tbem  aa  an  Dodlvlded  portion,  and  ■  subBequent 
icatloQ  ot  the  acies  b)  tbe  partlea.  puiauant  to 
ight  of  olMllon  given,  followed  op  t!v  poasea- 
good  as  a  partition  by  parol.     Corbia  *. 

,   14  Wend.  819;  Jackson  v.   Livingston,  7 

Id.   136. 

tloo,  describing  the  premlHi'i  sold,  as  "all  tbe  lands 
and  tenemeota  of  the  detenilRDtn,  situate.  Irlog, 
and  being  Id  the  Hardenbergh  patent."  Is  voJd  tor 
irant  of  a  aulflclent  description  ot  the  p'-pmlar*. 
Jackson  v.  Rooaevelt,  18  Johns.  97 ;  S.  F,  Jacksou 
V.  Delancj.  13  Id.  SST. 

A  sherirs  deed  reciting  that  he  e: 
a   tract  described,  supposed  t"    


narllea,  of  . 

drr  adjoining  patcnta,  are  entitled  to  gri 
ID  the  lovailon  of  the  grant.     Jackson  v. 

Cai.  Zjo:  Jodnoa  v.  wood,  r~  '  - 


I   of   the    . 


,_.   J    100  a 

lien  proceeding.   I 


"ntalo"? 


t   the  I 


I,  U  Jobna  S48. 


coDAIdentlon  ot  tbe  au 
menlloiied  premlsea  to  tl 
I  aaaliiiiB  forever."  Me 
cch  V.  Hallama,  10  N..' 


'-■iS'i.: 


in  SunuciiK  CoDST  or  i 

kft«r  the  gnnt,  the  elaimuit  attempted  a  Ht- 
tTT*}  tlement;  bat  It  *AppeKn  from  hia  crow- 
«iaminstion  that  he  knew  odIjt  "from  general 
informalion  that  lands  w«n  granted  to  the 
elahnant  in  East  Floridai  that  the  claimant  in- 
formed him  he  bad  engaged  a  carpenter;  and 
that  the  carpenter  told  him  he  wae  employed 
for  the  purpose  of  building  •  bouse)"  there  ii 
no  evidence  wbaterer  of  such  a  house  tieing 
oommenoed  or  built.  From  this  time,  until 
August,  18S1,  after  tha  actual  ceuion  of  the 
Floridae,  there  Is  no  evidence  of  an  attempt  by 
the  claimant  at  settlement  and  poaeesaion;  in  ~ 
letter  then  written  to  him  from  St.  Auguetir 
It  ia  said  tliat  "endeavort  will  be  used  to  put 
family  on  hie  lands  at  Nassau,  to  begin  a  sei 
tlement  and  take  poaseaaion,  vrhicb  ia  very  nei 
eaaary  should  be  done."  That  it  was  done  then, 
or  subsequently,  la  neither  asserted  nor  proved. 
It  is  clenr,  therefore,  that  at  no  time  did  tha 
elaimant  Lccupy  or  Httle  on  the  land  alleged 
to  ba  granted  to  bin. 

Nor  was  it  ever  surveyed  so  aa  to  perfect  the 
grant.  The  survey,  by  the  authonied  public 
eurveyor,  was  an  essential  requisite  to  every 
grant  under  the  Spaniah  land  laws.  2  White's 
New  Rec.,  230,  239,  £78.  The  order  of  sur- 
Tey  aooompanied  or  shortly  followed  the  eou- 
aession.  None  such  ia  produced  with  this  grant. 
I^rol  testimony,  taken  after  tlds  suit  began, 
was  Introduced  to  eetablisb,  if  posBJble,  a  aur- 
Tay  in  1811;  but  the  survey,  if  made,  is  not 
produced,  nor  is  there  any  evidence  that  it 
was  lo  made  by  the  direction  of  any  competent 
anthority.  In  March,  1819,  after  the  date  of 
the  treaty  ceding  the  Floridas  to  the  United 
States,  a  survej  was  made.  It  is  that  now  re- 
lied on  by  tha  claimant.  It  waa  not  only  made 
with  out  any  authority,  but  when  an  order  for 
a  aurvey  was  solicited  from  Governor  Coppin- 
ger.  It  was  refused.  Had  the  order  been  then 
granted,  the  aurvey  would  Lave  been  illegal,  as 
was  ruled  by  this  court  in  the  case  of  The 
United  States  v.  Clarke,  8  Petera,  468;  but,  so 
far  from  being  granted.  It  was  explicitly  re- 

Sponiah  citizenship  was  an  indispensable  req- 
uisite to  the  validity  of  a  grant.  The  oath  of 
allegiance  was  required  as  a  primary  condi- 
tion. 2  White's  New  Rec,  232,  277.  In  a 
despatch  of  Governor  White  to  the  Marquis  of 
Somerueloa  2  White's  New  Rec.,  268,  250,  he 
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eomments,  in  strong  language,  on  the  eonrM 
pursued  b^  persons  who  c»me  into  the  prov- 
ince, hastily  took  the  oath  of  allegiance,  and 
immediately  left  it.  He  declares  *»uch  ['ilS 
a  prooeeding  to  be  an  abandonment  of  the  land 
granted  to  them.  The  evidence  in  this  eaae 
shows  such  a  proceeding  on  the  part  of  the 
claituant.  In  the  admiralty  suit  at  Savannah, 
he  declared  himself  to  be,  in  June,  1801,  a  dti- 
Tien  of  the  United  States.  He  always  resided 
there;  never  in  Florida.  Was  not  thia  claarlf 
an  abandonment  of  any  privileges  ha  might, 
have  obtained  by  a  abort  and  temporary  reai- 
denee  in  Florida  in  I803r 

But  if  the  grant  had  been  perfected  by  sur- 
vey and  poaaeaaion,  what  was  its  character  t 
The  claimant  urges  that  it  was  a  grant  to  him 
of  lifteen  thousand  acres  of  land,  and  he  asks 
to  ba  conBrmed  in  such  a  grant.  But  what 
says  the  conoeasiou  of  Governor  White,  op 
which  he  relies!  It  permits  him  to  occupy 
lands,  at  the  place  indicated,  "until  the  time 
when,  in  conformity  to  the  number  of  work- 
men whom  he  may  have  to  cultivate  them,  the 
corresponding  number  of  acres  may  t>e  aurveyed 
to  him;"  and  it  requires  that  he  shall  "take 
poaaeaaion  of  the  aaid  land  within  the  term  of 
six  months  from  the  date"  of  the  coneeaaion. 
The  grant  was  thu*  eonditionot,  altogether,  cb 
the  fact  of  posaession  wiibin  aix  months;  the 
evidence  is  clear  that  there  waa  no  poaaeasion 
whatever,  at  any  time.  But  had  he  taken  pos- 
session, the  quantity  granted  still  remained 
comlitionol;  it  depended  on  the  number  of 
workers,  according  to  the  regulationa  which 
were  freely  diacuaaed  and  posaed  upon  by  thia 
court  in  the  caae  of  The  United  Statea  v.  Wig- 
gins, U  Peters,  UI,  351.  Where  there  were 
no  workers,  there  could  not  be  "a  correspond- 
ing number  of  acrea  aurveyed"  to  the  grantee 
By  his  failure  to  introduce  them,  he  abandoned 
his  grant;  it  became  "of  no  value  or  eflect,  and 
should  Lie  considered  as  not  made."  2  White's 
New  Bee,  284.  The  argument,  that  it  was 
'ved  by  Qovemor  Ocippinspr,  in  1819,  can- 
be  maintained.  If  it  hnd  been  so  revired, 
it  would  be  subject  to  the  original  terms  of  set- 
tlement and  cultivation  by  a  proportionate 
number  of  workers,  which  have  never  L^en 
complied  with  to  this  day.  But  it  waa  not  ao 
revived,  and  could  not  be.  When  the  daimaat 
pplicd  to  Governor  Coppinger  for  an  order  of 


In  tbe  case  of  an  amblBiiIl;  In  a  sberlfTs  deed, 

troof  af  the  Intent  of  the  sberllT,  as  to  tbe  prem- 

deed,  tn  the  description,  tollows  tbe  adrfrdsemcDt 
and  certlBcate  of  sale.  It  ciinnol  be  amended  or  re- 
formed. Tbe  statute  requires  a  psniculer  de- 
acrlptlon  of  the  prenilses  aoid.  Public  niHcy  re- 
<|u1res  distinct  notice.  Tbe  Judgment  debtor,  aed 
lila  creditors  and  mortRo^eea.  are  entitled  to  be 
able  to  determtn*.  wllhaut  resort  to  citrloalc  evi- 
dence, what  premlaea  bare  been  aoid.  Uaaon  v. 
Wblte.  11   Barb.  ITS. 

That  It  tbe  dMcrlpUon  la  Illegible,  tba  deed 
vonid  be  inoperative.  Jackson  v.  Banaoin,  18 
Johns.   lOT. 

That  a  convejsnce  ot  "all  my  aatate"  la  auffl- 
clentlr  certain.     JacksoD  ».   Delancr,  4  Cow.  42T. 

A  giant  of  land  will  not  be  bv'S  void  tor  nncer- 
taint]!  of  description  If  In  the  nature  of  things.  It 
seems  poMlble  to  obt«n  teatfmDuy  t>7  meana  ot 
wMch  tbe  parllcular  parcel  granted  mar  be  de- 
termined.     Blake  V.  Dohertr.  G  Wheat.  SSS. 

A  desi-rlplioD  In  a  deed  of  all  the  lands  la  a 
apeclfled  comniDD.  wblch  tbe  gruntur  bud  oot  tbpre- 
5>re  comeyed  b/  the  grant,  la  «nnic1eiii.  Bcullj  v. 
Saudcra.  it  M.  I.  Sovr.  12  J.  &  S.  80. 


If  a  deed  e 


acts  and  adi 
UDleas  tbe  < 
Clark,  1  Mel 


deflnlle  a  .         _..   

posaeealon  of  tbe  tract  thua  conrvTcd.  and  oc- 
cupied It.  and  that  all  tbe  auli'fiiHenl  grantee* 
□Dder  blm.  or  whom  there  were  several,  at  the  date 
of  their  reapeetlve  convcyancea  look  posaesalMi  «< 

Tloiis  fiuxsciialon  of  II  until  firr  pnrltd  witb  their 
respectli'e  Iniereata.  Held,  thr.t  the  deed  aecom- 
pauled  by  tbia  evidence  of  ld<>utincetlon  and  oc- 
cupation ot  tbe  land,  was  properly  admitted. 
Uielnbach  *.  Stewart,  11  Wall.  OM. 


1  deacrlptloo  aalBelently  eer- 

tD  be  roDveved.   It  wDI  pa«a 
»t  agree  with 

i>:u,BiB  u.   luE  ui:ii.iiLii.iuu.      Bosworth  V. 
2  Cuafa.  362. 
deed,   conveying   land.   Is   of  donbtful 

themae)v<'H.  aa  ahown  by  tbcir 

be   clearly  aaown.     Btone  v. 

I  a^  deed   referring  to  anotbei 


„..,Co<5^' 


Ig4l  CHaea  ar  u>  *•  Tarn  Uritd  Statis. 

nmray  ondw  tbe  origtnftl  gr^nt,  the  Irdorw- 

■nent    of   tha    OoTernor   wm    "not    admitted. 

Bad   it  be«n  admitted,  it  would  tiavB  been  > 

riolatlon   of  the  eighth  article   of   the  treaty        ^^^    _^_^    „„^,^™    „,    .„„ 

(6  Laws  of  United  States,  eiB;  2  White's  New  j^^^ij     granted  to  him  in  the 

Rec.,  2101,  which  declared  all  grants  made  since  ^thout  prejudiu  to  a  third  pirty,  and  nntll 

17fl  the  24th  January,  1818,  void;  for    such  ji,*  time  when,  in  conformity^  tho  number 

an  act  of  Governor  Coppinger  would  have  been  „,   workers   whom   he   may   have   to   cultirat* 

clearly  a  new  grant,  subseti^uent  to  that  day,  ^j^^^  ^^^  corresponding  number  of  acres  may 

tbe  former  one,  of  IB03,  having  become  totally  (^  .urveyed  to  him  i   it  being  well  understood 

«>id  by  the  conduct  of  the  grants  himself.  y^j  ^^  ,^^1  ^^j  ^j^j^  indemnity  for  dama«N 

SZ  11     4.       _  IK.  i.^_   n.1  riantai   (V  posscBsion  of  the  said  land  within  the  term  of 

H.^?  .'K^nwS  tu  ,S',.°'«,S;'4.  ^  »•""» '"" "» ""'       ™- 

In  virtue  of  an  alleged  grant,  dated  tha  6th  of       it  will  be  perceived  that  tbe  memorialist  aaka 

September,  1B03.  for  fifteen  thousand  seres,  aa  it  is  his  intention, 

The  grant  was  adjudged  In  the  oourt  below  with  his  vast  property  and  numerous  family, 

■ot  valid.  to  settle  in  the  province.    He  asks  for  It  at  the 

The  memorial  for  the  grant;   order  of  Oor-  place  called  Nassau,  and  if  it  cannot  be  found 

«raor  Wlilte,  to  the  commandant  of  engineera,  vacant  there,  when  the  aurvay  is  made,  that 

to  report  upon   it;   the  report  of  that  oflleer;  the  deficiency  may  he  granted  on  the  river  St. 

and  tne  decree  of  the  Chivemor;  are  as  follows:  Marys;  and  be  obliges  himself  to  take  poaaes- 

Hia  Excellency  the  QoTemor:  eion   witnin    six   months.     The   decree   of   the 

Don  Daniel  CHara.   lately  admitted  an  in-  GoTcmor  U,  the  landa  "solicited  by  the  petl- 

babitsnt  of  this  province,  under  the  protection  tioner,  are  hereby  granted  to  him  in  the  ptaca 

of  His  Catholic  Majesty,  with  due  respect  rep-  indicated;"   "in  conformity  to  the  number  ol 

resents  to  your  Excellency,  that  intending  to  workers  which  he  may  have  to  cultivate  them, 

settle  in  this  province  with  a  considerable  prop-  the  corresponding  number  of  acres  may  be  »ur- 

erty  and  his  large  family,  after  having  ascer-  n^yed  to  him;"  '^and  that  he  will  take  posses- 

Uined  that  all,  or  the  ^stest  number  of  all  gion  of  said  land  within  the  term  «f  six  montha 

those  who  had  petitioned  for  lands,  have  solic-  (roni   this   date." 

ited  to  Lcie  them  located  in  the  southern  die-  "it  \t  »  decree,  then,  not  grsnting  [*aSl 
trict,  in  the  vicinity  of  Musquito  River,  and  fifteen  thousand  acr«s  as  asked  for,  but  so 
after  having  consulted  many  neighbors  in  raf-  ^uch  in  the  place  where  it  is  asked  for  as  shall 
erence  to  vacant  lands,  as  has  no  wish  to  enter  j^  surveyed.  In  oonformity  to  the  number  of 
into  disagreeable  litigation  with  other  petition-  workera  he  may  have  to  cultivate  the  land;  and 
era,  or  to  injure  them  in  any  way,  he  begs  of  „  to  what  that  quantity  should  be,  there  is  no 
your  Excelteocy,  be  pleased  to  grant  hitn  fif-  uncertainty,  (or  we  have  the  r^fulation  of 
teen  thousand  acres  of  land  out  of  those  lands  Oovemor  White,  promulgated  by  him,  the 
which  are  vacant  between  the  rivers  St.  John  nionth  after  the  date  of  the  decree,  which 
and  St.  Marys,  In  the  place  called  Nassau,  and  states,  to  each  head  of  a  family  of  a  new  set- 
in  case  the  said  vacant  lands  do  not  oompre-  ^^^^  there  shall  be  granted  fifty  acres  of  land, 
bend  the  number  of  acre*  he  solicits,  he  beg«  ^^j  „,  ^aua.)  quantity  to  a  single  person,  wld- 
your  Excetlencv  to  have  the  goodness,  when  ^y,  „  widower,  and  to  tbe  children  or  slaves  of 
tbe  survey  will  take  place,  to  grant  Mm  th«  ,ixteen  year*  of  age,  twenty-five  acres  each, 
deflcieacy  on  the  River  Bt.  Marys,  and  he  obli-  This  regulation,  then,  determines,  In  that  re- 

Ktes  himself  to   Uke   possession   of  the   said  ^^^^   what   the   governor  intended  to  grant; 

)ds   within   the  term  of  six   months;    which  g„|j  [he  conclusion  that  the  grant  was  to  be  In 

favor,  he  doubts  not,  ha  will  receive  from  th«  conformity  with  the  regulation,  cannot  beshak- 

noble  munificence  of  your  Excellency.  ^„  by  the  suggestion  that  the  decree  was  made 

Daniel  lyHara.  before  the  daU  of  the  regulation,  as  it  might 

St.  Augustine  of  Florida,  third  of  September  ^e,  if  the  grant  had  been  for  fifteen  thouaand 

one  thousand  eight  hundred  and  three.  „(.fe,   Jq   terms.     There   is  no   grant   for   any 

980']  'Decree.  quantity;    when   it   is   found   that   the   decree 

St.     Augustine,    3d     September,    1803.— Let  is  restrained  to  a  right  to  be  determined  b^ 

the  commandant  engineer  inform  on  the  sub-  the    number   of    workers    which    the    memon- 

jeet.  White.  alist   shall   have,   that   the   governor   bad   the 

Having  taken  cognizance  of  the  petition,  and  power  to  make  a  grant  with  such  a  restriction, 

in  obedience  to  the  preceding  decree.  I  repre  and  that  so  shortly  sfter  the  decree  was  made 

sent  to  your  Excellency  that  the  culture  of  th(  as  the  following  month,  he  promulgated  a  gen- 

landa  solicited  by  the  petitioner  does  not  inter  eral  rule  for  grants  to  new  settlere,  the  infer- 

fere  with  the  defense  of  the  province;   there  enee  is  good,  until  it  is  contrsdicted  by  aomt 

fore,  as  for  as  the  department  of  fortification!  other  fact,  or  other  regulation  applying  to  now 

ia   concerned,    your    Excellency    may   grant   tr  settlers,  that  the  memorialist  was  to  take  un- 

hlm  the  number  of  acres  you  see  fit.     This  ii  der  the  decree   in   his   favor  as  contemporair 

all  I  have  to  represent  to  your  Exopllency,  wh<  new  settlers  would  have  to  take.    The  mcmorl- 

wiil  determine  according  to  your  pleasure.  alist  never  made  a  settlement.     Tbe   witnesa, 

Nicolas  Baroelo.  Marien,  says  he  did  attempt  a  settlement;  that 

St.  Auguatinc  of  Florida,  6th  September,  1803.  a  bouae  Was  built;  and  tb*t  <ytt»i».  \sS»«^»A. 
19  Ii.  ed.  "*** 


BuFunn  Ooun  on  tbm  UmnD  Btatb), 
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Um  1m  had  employed  a  carpenter  to  build  i 
but  the  memoriallat  never  took  his  famil;,  n 
negroe*   to  the   land.     The  conitruction   of 
houBB  wu  no  eompliance  with  tha  oondition  of 
the   grant.     That  act   itself  eonld   not,   under 
the  regulation,  give  a  right  to  any  number  of 


Intention  to  aettle  with  persona;  but  if  the  evi' 
dence  disctosea  the  fact  that  no  peraone  oi 
worker*  were  ever  taken  to  it;  that  oultivation 
waa  not  begun;  the  Inference  is  made  the 
■tronger  that  the  right*  of  the  memofiaUst  UU' 
der  the  decree  were  atiandoiied. 

The  record  diactoMB  an  attempt  bj  tlie  me- 
283*]  morialist,  immediately  'after  the  decree 
of  the  governor,  to  get  negroea  from  Jamaica 
for  a  aettlement;  aoa  that  the  vewel  in  which 
they  were  embarked  was  taken  Into  Savannah 
and  libeled  in  admiralty;  but  the  proceed!  „ 
in  admiralty  do  not  show  that  the  memorialist 
was  deprived,  ultimately,  of  the  negroee;  and 
if  he  was  not,  and  the  negroe*  were  restored, 
00  cause  is  showD  why  they  were  not  taken  to 
Florid*.  But  if  thOT  were  not  restored,  it  will 
scarcely  he  contended  that  an  unfortunate  at- 
tempt to  carry  negroea  to  talceposBoaaionof  the 
land  fulfils  the  intention  of  a  grant,  the  quan- 
Uty  of  which  i*  to  depend  upon  the  number  of 
worker*  actually  employed  in  cultivation.  But 
there  was  not  only  a  failure  to  settle  in  this 
oaae,  there  was  an  actual  abandonment.  Wa 
hear  nothing  of  the  memorialist,  or  of  any  at- 
tempt to  settle  the  land,  from  the  apring  of 
1S04  until  1819.  There  never  was  a  survey  of 
any  land,  by  authority,  though  one  is  alluded 
to,  until  March,  1B18;  and  that  was  made  with 
out  the  order  of  the  Spanish  authorities  ii 
Florida.  Inded,  it  waa  done  against  authori- 
ty; for  we  find  from  the  testimony  in  the  causi 
that  CHara  petitioned  Governor  Coppinger 
on  the  eoth  April,  1810,  vrithin  a  few  monthi 
of  sixteen  years  after  Governor  White's  decree 
had  been  given  upon  hi*  memorial,  for  an  or- 
der of  survey  upon  the  decree;  and  that  it  was 
refused.     We  have,  then,  in  this  fact,  a  denial 


wa*  looked  upon  by  Governor  Coppinger  as 
abandoned;  and  that  the  right  to  the  same  was 
la«t  under  the  9th  article  of  Governor  White's 
regulations,  already  spoken  of  as  contemporary 
with  the  decree  upon  the  memorial  of  O'Hara, 
2  White's  New  Rec.,  278.  It  is  not  necessary 
for  us  to  speak  of  a  aubsequent  attempt  by 
CBara  to  mtrodne«  n^roes  into  Florida,  in 
1819,  and  its  failure.  This  right  to  the  land 
originally  asked  tor  had  ceased;  he  eonld  make 
no  claim  under  the  decree  of  September,  1803, 
and  a  revival  of  the  old  grant  by  the  Spanish 
authorities  would  have  been  substantially  a 
violation  of  the  Treaty  with  Spain,  which  only 
confirms  grants  made  before  the  24th  January, 
1818. 

With  this  view  of  th«  ease,  we  think  the  de- 
cree of  the  court  below  should  be  alTirmed. 

But,  if  the  right  of  the  appellants  hnd  not 
been  lost  by  their  neglect  to  settle  tlie  land  with 
383*} workers, weshouldsay  the  grant  'itself 
wa*  too  indefinite  to  convey  any  land,  unless  a 
furrej  had  been  made,  and  bad  been  recog- 
nited  br  the  Spaniab  authorilie*;  or  unless  the 
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grantee  had  settled  and  occuplM  land  nnd«r 
that  decree,  in  which  event  a  survey  might  br 
presumed.  The  memorialist  asks  for  lands  In 
the  place  called  Nassau;  and  in  the  event  ol 
the  whole  quantity  not  being  got  there,  for  the 
deficiency  to  be  made  up  on  the  River  St. 
Marys.  Such  a  place  as  the  place  called  Nassau 
is  not  known,  unless  is  meant  by  it  all  the  land 
between  Nassau  River  and  the  St.  Johns  and 
St.  Mary*.  It  ia  equidistant,  or  nearly  so,  from 
thoae  rivers,  and  wenda  its  nay  to  the  Atlantk 
in  a  course  of  fifty  or  sixty  milea.  If  the  land 
is  to  be  taken  on  the  Nassau,  where  ahall  a 
survey  be  begun,  and  on  what  part  of  the  St. 
Marys  shall  the  deficiency  in  quantity  be  taken, 
supposing  that  a  part  can  be  found  in  tha 
"place  called  NaasauT"  The  St.  Marys  is  known 
as  the  botmJary  between  Florida  and  Georgia, 
and  tliat  its  head,  or  source,  is  on  the  Oqna- 
fanoche  Swamp.  It  is  navigable  for  a  hundred 
miles  from  its  mouth  to  the  Atlantic,  between 
Cumberland  and  Amelia  Islands.  Where,  then, 
shall  a  survey  begin  in  this  range,  under  this 
decree!  It  i*  no  answer  to  say,  th«  decree 
i*  for  vacant  land;  and  if  there  is  vncant  land 
there  now,  a  survey  could  be  made;  for  th* 
place  where  the  aurvey  is  to  be  made  must  first 
be  made  certain,  if  not  as  to  fixed  boundariea, 
at  least  so  certain,  by  evidence  of  general  or 
popular  apprehension,  as  to  show  what  was  tbi 
grantor's  notion  of  the  limits  of  country  with- 
in which  h»  intended  to  grant.  Unless,  then,  a 
survey  oan  be  made  of  the  original  grant  in  Uu 

Slace  called  Nassau,  the  alternative  for  any  dt< 
ciency  on  the  St.  Mary's  River  cannot  h 
shown;  which  alone  would  entitle  the  memiu^ 
ialist  to  land  there.  This  Rrnnt  is  therefcn 
void,  on  account  of  uncertainty.  It  is  not  madt, 
as  the  court  said  in  the  case  of  Uuyck  ».  Tit 
United  States,  decided  at  this  term,  in  such  i 
was  as  to  distinguish  it  from  things  of  a  lika 
kind;  nor  has  the  identity  of  the  grant  baa 
shown  by  extraneous  evidence 
The  judgment  of  the  court  is  aOirmed. 


•WIUJAM  M.  GWIN,  Bdarahal  of  the  ['314 
Southern  District  of  Uiasiasippi,  Plaintifl  tl 

JAMES  E.  BREEDLOVB,  Defendant  tn  Br 


arj,  ■ 


'  deCendBaC  In  error,  under  the  tnKj- 
tbt  court ;  and  on  the  11th  of  Febn- 
le.  on  s  like  motion,  was  orOerad  t> 
:lrcult  Court,  to  proceed  In  the  case; 
wnico  ws(  issued  OD  the  next  a»y.  On  the  Sth  rf 
March,  the  plslntlff  In  error  apj>fared  Id  coort  to 
bis  counnel,  and  produced  and  flied  with  the  clerk 
the  record  of  the  case,  sod  muved  to  ■trlkt  ofl  tk> 
JudKmriii  of  dtimUBSl.  mid  lu  ii.mluue  the  am. 
Hi  tuk  Co'st:  The  Judgment  of  dlsiulssal  ■» 
der  the  rule.  Is  a  jademeut  nlal ;  sod  It  msj  Sr 
any   time  during    tbv    coutt.  gpSB 


rIoJ  ur  (he  i< 


s  It  a 


:.  hud  b 


0  Injurious  to  the  iaur 

rriH.    The  motloD  to  n- 

Peters  ift. 


VouKO  wi  Hi-  V.  duiTB  kt  iL 


iMUte  addnoee  ttitit  to  the  tound  dlwretloD  of 

ecoort:  and  cam  will  iIititi  b«  taken  Id  arant 
tbc  rule,  that  no  lojuattc*  U  doaa  to  tSt  op- 
#ntt*  part7.     The  motli-"  ■"—  -■■»"*"' 


tbc  atitr  ol  tbe  huiLnrui  of  the  term,  tbat  tbt 
Mae  could  not  bave  liMn  readied  and  diapoied  ot 
dnrinic  thi  preaeni  ■eselon  ot  the  Mart 

IN  error  to  tbe  arcuit    Court  of  tk»  United 
States  for  tht  Southem  Diitrict  of  Uiaus- 


ind    tha   mandate,  wbloh  wu   ImproTidentlj 

issued,  to  be  ivcalled. 
•  ■mu.iu.  On  conaiderstioti  of  the  motion,  and  of  tlu 

iKvn  Sled  at  tbe  time    arguments   of  oouiuel   therenpon  bad,  a>  well 

L^ainsl  as  in  auppoii  of  aald  motion.  It  U  now 


here  ordered  and  adjudged  bj  thll  court,  thftt 
tha   judgment    of    tliia    eourl^    docketing    and 


-ffi.. 


tr.  Walker,  for  the  plaintiff  in  error,  atated 
(■nt  b*  had  a  tranacrtpt  of  the  record  in  this 
eaae,  dnij  authenticated,  which  be  was  itadj 
to  file,  and  to  docket  the  eaae,  under  the  rules 
tl  tbe  oourt;  and  he  moved  the  court  to  aet 
•aide  and  annul  the  judgment  of  tbe  court, 
docketing  and  ditmissing  Uie  writ  of  error  ren- 
darad  on  a  prior  daj  of  thia  term,  and  also  to 
IBToke  tbe  mandate  of  this  cour^  laaued  and 
addressed  to  tbe  judges  of  tbe  Circuit  Court  of 
tbe  Southern  District  of  Mississippi,  in  this 
muse. 
Tbo  motloB  was  oppoeed  bj  Hr.  Key  for  the 


utterly  null  and  Told;  and  the  mandate  of  this 
court,  directed  to  the  judges  of  the  said  Circuit 
Court  In  this  oauae  be,  and  the  same  is  berebj 
reToked;  and  it  ia  also  now  here  further  or- 
dered that  the  clerk  of  this  court  do  forthwith 
send  to  the  judKCS  of  the  Circuit  Court  of  the 
United   StAtea   for   the      Southem   District  of 

ppi  a  cop7  0 

this  court 


MB*]      'Hr.  Chief   Justice  Taney  delirered 
the  opinion  of  the  court : 

Thia  case  was  docketed  and  di»mi»aed  on  the 
Kb  of  February,  of  the  present  term,  upon  the 
notion  of  the  defendant  in  error,  under  the 
forty-third  rule  of  the  court;  and  upon  the  Ilth 
of  the  same  month,  upon  a  like  motion,  a 
mandate  was  ordered  to  issue  to  the  Circuit 


of  Uarch,  the  plaintiff  in  error  appeared  in 
MHirt  by  his  counsel,  and  produced  and  filed 
vitb  the  cterk  the  record  of  the  eaa^  and 
■ored  the  court  to  strike  out  the  judgment  of 
dismissal,  and  to  continue  the  case. 

The  judgment  of  dismissal  under  the  mle 
above  mentioned,  is  a  judgment  nisi;  and  It 
Bwy  be  atricken  out  at  any  time  during  the 
tenn.  upon  motion,  unlesa  it  appears  that  the 
oaiissinn  to  flie  the  record,  and  docket  the 
ease  at  an  earlier  period  of  the  court,  baa  been 
Injurious  to  the  interests  of  tbe  defendant  in 
OTor.  The  motion  to  re-inatate,  addresses  it- 
aaU  to  the  sound  discretion  of  the  court;  and 
nre  will  always  be  tsken  in  granting  tne  rule 
tbat  no  injustics  la  done  to  tae  oppusite  party. 

In  the  case  of  Owings  *.  I'iernan's  Lessee,  10 
PMers,  24,  tbe  motion  to  dlsmias,  and  the  mo- 
tion by  the  plaintiff  in  error,  to  docket  the  case, 
were  contemporaneous:  and  the  court  said  that 
tbe  motion  of  the  plaintiff  ought  to  be  allowed, 
althoui^  in  that  ease  it  appeared  that  the  writ 
of  error  had  been  sued  out  to  tbe  preceding 
tmn  of  thia  court. 

According  to  this  deeisioD,  the  motion  of  the 
^intiff  in  error  must  have  prevailed  if  it  had 
been  contemporaueoua  with  that  of  the  defend- 
AHt;  and  the  delay  since  does  not  appear  to 
bave  operated  Injuriously  to  him,  nor  to  bave 
ntarded,  in  any  degree,  tbe  ultimate  decision 
ti  the  case.  For  if  tbe  record  bad  been  Died 
■t  the  time  of  the  motion  to  dismiss,  it  is  now 
■vldent.  from  tbe  state  ot  the  business  of  the 
I  SI  III,  that  the  case  could  not  have  been  reached 
■ad  disposed  of  during  tbe  present  session  of 
tha  court.  The  court,  therefore,  will  order  it 
to  be  m-instated  on  the  docket  and  continued, 

1*  ii.  «d. 


EDWARD  L.  SMITH  and  Henry  N.  Allen,  Ex- 
ecutors of  the  last  will  and  testament  of 
John  Parks,  Deceased. 

Appeal  does  not  lie  from  decree  of  eircnit  eonrt 
that  report  of  a  master  be  accepted  interloea- 


.  .._ _,   jarr  leiatees  clalmlnf 

-[>  receive  from  tbe  executors  their  respective  pn>- 
portloDs  of  tbe  estate  ot  tbs  teatitor-,  on  a  r^er- 
ence  to  a  maater  la  take  an  account,  tbe  maatar  re- 

..J  seTen  hundred  and  nlnetj- 

"  •-  be  In  the 

luEiu  mui  cuuii.  AUE  rT|iui-L  was  referred  Back  to 
the  master,  who  made  bis  Bnal  report,  bj  wblcb  be 
• ,•  .  ...-.1. — i_  .v.  hands  Of  tbe  executors, 


s  Bled  b7  T 


e  dollan  and  twentj-aeven  cents  t 


alaadlns.  aome  bad.  and  acme  rood.  Eiceptlona 
were  died  to  this  report,  wblen  were  disallowed 
bl  tbe  coart  Tbe  Circuit  Court  decreed  that  the 
report  should  be  accepted,  and  that  the  complain- 
ants should  have  execution  for  tbs  sum  reported 


that  tbis  Is  an  iDterlocutory.  and  not  a  Bnal  de- 
cree, in  Che  aense  of  the  Act  ot  Consress;  and  an 
appeal  from  the  same  cannot  be  taken. 


Alabama. 

This  case  was  before  tbe  oonrt  on  a  motion 
to  dismiss  the  appeal;  the  decree  of  the  Circuit 
Court  of  Alabama  being,  as  was  contended  by 
Jb.  Sergeant,  for  the  appellees,  aa  interlocn- 
tory,  and  not  a  final  decree. 

Mr.  Key  opposed  the  motion. 

Mr.  Justioe  Story  delivered  ths  opinion  of 
tbe   court: 
This  is  an  appeal  from  the  decree  of  tha  Or- 
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cult  Court  of  tlia  Soutbem  Distriet  of  AUbama 
in  ».  auit  In  equit;i  and  the  only  queition  now 
■ubmittcd  for  our  conaideration  U  whether  the 
decree  in  tbe  com  Ib  a  final  decree,  in  the  aense 
of  the  acta  of  Congreae  of  the  24th  of  Septem- 
ber, I7S0,  ch.  20,  aec.  22i  BJid  the  Act  of  3d  of 
Uarch,  1803,  cb.  93;  from  which  an  appeal 
liea  to  thia  court. 

The  original  bill  waa  brought  b^  the  plain- 
188*]  tiffs  (now  appellants}  'afainst  toe  ap- 
pellees, aa  executor*  of  Jobo  Parka,  to  recover 
their  respective  proportione  aa  reaiduaiy  lesa- 
uea  of  tbe  personal  eatate  of  the  teatatoT  under 
Ilia  will,  and  for  an  account  and  due  adminis- 
tration of  tbe  assets.  Upon  tbe  coming  in  of 
tbe  anawer,  it  woa  referrMi  to  a  master  to  take 
an  account;  the  master  afterwarda  made  a  re- 
port, to  which  eiceptiona  were  filed;  ax 
was  thereupon  ordered  bj  the  court  that  the 
■mm  of  seven  thousand  seven  hundred  and 
ninety-five  dollars  and  twentj-seven  cents,  ad' 
mitted  to  be  in  the  banda  of  tbe  executors,  be 
paid  into  court,  subject  to  the  order  of  the 
eourt,  which  was  aecordlnglj  paid;  and  the 
report  was,  thereupon,  referred  hack  to  the 
masteri  and  after  several  intermediate  proceed- 
ings and  reports,  tbe  master  made  his  final  re- 
port on  tbe  2d  of  March,  1840,  b^  which  he 
found  a  balance  then  in  the  hands  of  the  ex- 
ecutors, of  eleven  thousand  three  hundred  and 
flftj-five  dollars  and  twentj-tbrre  cents.  Inclu- 
sive of  the  said  sum  of  seven  thousand  seven 
hundred  and  ninety-five  dollars  and  twenty- 
seven  cents,  and  exclusive  of  sundry  uncol- 
lected debts,  then  outstanding,  some  of  which 
were  good,  some  doubtful,  and  some  bad.  To 
this  report  the  plaintiffs  filed  certain  exeep- 
tiona,  on  the  27th  of  the  same  month;  which 
exceptions  were  disallowed  by  the  court  as  not 
having  been  taken  before  the  master,  or  filed 
in  tbe  proper  time.     And  thereupon  the  court 

firoceeded  to  decree  that  the  report  be  accepted, 
bat  the  plaintitTs  should  have  execution  for  the 
said  sum  of  eleven  tbouiiand  three  hundred  and 
fifty-live  dollars  and  twenty-three  cents;  and 
"that  as  to  tbe  residue  of  the  debts  due  to  the 
estate  of  John   Parka,   deceased,   and  not  eol- 


In  the  collection  of  tbe  same  or  any  part  there- 
of, that  they  do  pay  the  amount  into  court  for 
distribution,  to  be  made  under  the  direction  of 
this  court."  The  plaintiffs  having  received  the 
said  sum  of  seven  thousand  seven  hundred  and 
ninety -five  dollar*  and  twenty -seven  cents, 
acknowledged  tbe  receipt  thereof;  which  was 
to  be  credited  on  the  decree  aa  a  p»ment  made 
on  tbe  IBth  of  November,  1B38.  To  tbe  above 
decree  the  appeal  is  taken. 

We  are  of  opinion  that  tbe  decree  Is  an 
interlocutory  and  not  a  final  decree,  in  the 
sense  of  the  Act  of  Congress.  It  is  plain  that 
It  does  not  dispose  of  the  whole  matter  in  con- 
98B*1  troversy  between  'the  parties.  And  if 
an  appeal  could  now  lie  upon  the  decree  already 
rendered,  an  appeal  could  also  lie  from  time  to 
time  from  an^  future  decree  of  distribution  of 
any  assets  which  may  be  collected  after  the  for- 
mer decree,  toties  qnoties.  without  any  final  de- 
cision belnc  made  of  all  tbe  matters  in  con- 
troversy. In  our  judgment  this  would  be 
■falnst  tb*  clear  import  and  intention  of  the] 


Acts  of  Congress;  which  ware  designed  to  gire 
an  appeal  only  from  a  decree  final  upon  ths 
whole  matters  and  merits  of  the  controversj. 

Tbe  consequence  is,  that  the  appeal  must  M 
diamiased  with  costs. 

Thia  cauae  cane  on  to  be  heard  on  the  tr«B- 
script  of  the  record  from  tbe  Circuit  Court  Of 
the  United  States  for  the  Southern  Diatrict  of 
Alabama,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  tbe  opinion  of  tills 
court  that  the  decree  in  this  case  is  an  interloc- 
utory and  not  a  final  decree  in  the  sense  of  Ok 
act  of  Congress;  whereupon.  It  is  now  han 
ordered  and  decreed  that  this  appeal  be,  and 
the  same  is  hereby  dismissed  with  costs,  and 
that  this  oause  be,  and  the  same  is  hereby  ra- 
manded  to  the  aald  Circuit  Court  to  be  pn»- 
eeeded  in  according  to  la,w  and  justice. 


WILLIAU  UNN  St  al..  Defendants  U  Kmr. 

Action  against  sureties — obligation  wlthoat 
seal  not  a  bond  under  act  of  Conneaa  but 
valid  ■* '-- 


tells,     OD     t 


lot    1 


i  been  sppolnlcil  a  receiver  of  pub- 
Qe  land  olfiw  of  the  Dlitrlct  of  Van- 
IZIL  of  February.  1835.  The  first 
cliratlon  staled  that  tbe  delendanta 
D  tbe  let  ot  August,  1836,  a  "writ- 
Sealed   with   tbelr   |--'   ■■ 


United  £tM.  — 

dollars,  (or  the  faithful  peTformsDce  of  ibe  duties 
of  his  one*  b;  LtDD  ;  snd  tbat  «TtalD  sums  ot 
moner  had  been  paid  Into  (be  baods  of  Linn,  as  rs- 
celver.  which  be  had  failed  to  account  for  snd  par 
over  to  the  United  Sutea.  Tbi  Kcoud  count  stated 
tbe  execution  of  "an  Inatrumeot  of  wrltlbc."  to  the 
United  Btatea,  bj  the  defeDdaDt^  signed  by  then, 
by  which  tber  promised  to  par  one  bnndred  tboo- 
■and  dollsn  to  tbe  United  Stsles,  wblch  was  to  be 
void  aod  at  no  effect  In  case  Una  faltbtullr  execut- 
ed tbe  dntlM  of  the  office  of  receiver  of  pubUe 
moners ;  and  allefiag  Ihst  IJnn  had  received  a 
lirK«  aniD  of  moatj  belonslns  to  tbe  United  States. 
vbTcb  be  bad  tailed  to  paj  over  or  account  for  to 
the  United  Statea.  The  Itidfree  ot  the  Circuit 
I'onrt  of  llllDola  were  divided  Id  opinion,  and  the 
division  was  certlBed  to  the  Supreme  Court,  upon 
two  Queitlons:  1.  Whetber  l^ie  obllgntlon  of  the 
detendaots.  being  witbout  seal,  Is  a  bond  wIthU 
ct  ot  CoDsress.     3.  Wbetbec  lucb  an  Instrn- 

Is  food  at  comtDon  law.     Held.  I.  Tbat  the 

obllgsllon,  being  wllhoot  lesl,  Is  not  a  bond  wltbla 
the  act  of  Congress.  2.  Tbst  such  an  Initrament 
's  good  St  common  law. 

If  tbe  contract,  signed  bj  the  defendants,  was 
intered  Into  tor  a  lawful  purpose,  not  prohibited 
}J  law,  and  Is  fonnded  on  a  suiBclcnt  congldera- 
^lon.  It  la  a  valid  contract  at  common  law. 

From  tbe  dedalon  of  this  court  In  tbe  caae  of 
Tbe  United  States  v.  Tlngey.  It  follows,  tbat  a  Ml- 
uatarji  contract,  or  aecurltr,  taken  bj  tbe  I'alted 
Btates  tor  a  lawful  purpoae.  and  upon  ■  good  con- 

Bldentlon,  sJtbough  not  pr "— '  ■■ ' —    "- 

—•  — 'relj  v-'-* 


I  prescribed  by  any  Isw,  Is 


„Goi;»^lw»i». 
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Thi  Uxmxt  Statu  t.  Ltkk  cr  ai> 


R  CDtltlciI  to  th(  tmoluineiit 

Mpurlng  on  tbe  face  of  the  iDilromFiil  to  aupnor 
tie  promlw.     A  beneflt  to  Ui«  promisors,  or  a  flam 

t  ptlQclpnl  wai  tuOl 


Th«   D 


t  or  I 


pnbllc  moD(7  wi*  Dot  tbe  conaldpratlon  of  llic  coa- 
iTBct,  hut  thf  ciDoliimentB  nnd  lienrflta  resultinit 
from  tb(  appolnlment  formed  the  coaslflerallon. 
It  waa  a  conllnulng  cODilderstlon,  ruaalos  wltb 
Ua  eoDtlanance  Id  oOce,  aad  eilnted  la  futl  torn 
M  the  time  the  Inplrument  waa  slcm-d- 

Tba  act  of  Congresa  und^r  wbLcb  tbla  Inatmmcnt 
wma  taken  dlrpcts  that  ■  rerelier  of  public  montya 
tball.  before  he  pDlnnt  oa  the  dolki  of  hia  offlce, 
••I*]  (tin  bond,  with  'approved  aecurltlee,  tor 
tb«  laltEfal  diacharge  of  tbe  duties  □(  bla  tcuBt. 
Tbla  statute  dooa  not  profeaa  to  give  the  predae 
form  of  tbe  bond.  It  Is  oulj"  a  genera]  direction  to 
■iTe  a  bond  for  tbe  faithful  dlachBree  of  the  (niat. 

tking  b;  Implication,  or  otberwUe,  to  make  rold  a 
aecurlty  taken  In  any  other  form ;  Dor  la  there  an;- 
tblnic  In  reaaon  or  sound  principle  that  should  ie&d 
to  aucb  a  coDcluslon. 


Carllr  made,  upon  m  gooa 

•red  to  tbe  partr  for  whoae  beneflt  It  was  Intended. 

ON  A  eeitiBeat«  of  dlviaion  in  opinicm  from 
the  Circuit  Court  of  the  Uoited  Statea  for 
tbe  Diatrict  of  lUinoia. 

William  Linn,  one  of  the  defendanta,  wm  ap- 
pointed on  the  12th  of  February,  1S3S,  a  re- 
ceiver of  public  monevs  at  the  land  ol!II(?e,  in 
the  Diatrict  of  Vandalia,  which  was  eatabliahed 
by  the  Act  of  CoDKreaa  of  the  lUh  Ma^,  1S20. 
S  Story's  Lawi,  1780.  By  that  act  be  wai  to 
"^ve  aecurity  In  the  aame  manner,  in  the  same 
anma  and  his  compenaation,  emolumenta,  du- 
ties, and  authorities,  were  to  be  in  every  re- 
■pect  the  aame  aa  were  or  might  be  by  law  pro- 
vided in  relation  to  the  rasters  and  reoeivers 
public  moneys  in  the  several  land  officee  ea- 

btiahed  tor  the  sale  of  the  public  lands." 

These  provisions  were  atatcd  more  particular- 
ty  in  the  Aet  of  10[h  May,  1800  (1  Story's 
Laws.  730),  which  directed  that  a  receiver  of 
public  moneys  should  give  bond,  with  approved 
■aeurity  in  the  sum  of  ten  tliouaand  dollars. 
for  the  faithful  diacharse  of  hia  trust."  At 
Jane  Term,  IS3B,  the  United  Statea  broufrht 
thia  auit  againat  the  defendant,  William  Linn, 
■ad   the  other  defendants. 

In  the  flrst  count  of  that  declaration,  the 
United  States,  as  plaintifla,  aet  out  the  eieca- 
tlon  liy  the  defendants,  on  the  1st  of  August, 
1S38,  of  a  certain  writing  obligatory,  aealed 
with  their  seals,  and  to  the  court  shown,  the 
date  whereof  waa  the  same  day  and  year  afore- 
Mud,  by  the  names,  contractions,  abbreviations, 
»nd  descriptions  of  "William  Linn,  D.  B.  Wa- 
terman, Lpmuel  Lee,  J.  W.  Duncan.  Wm.  Wal- 
ters, Asabel  Lae,  Wm.  L.  D.  Ewin^,  A.  P. 
Field,  and  Joseph  Duncan,"  by  which  thi>y 
Mknowl»l;;e  tliemselvea  to  be  held  and  flrraly 
I9S*]  bound  unto  the  'said  plaintiffs,  in  the 
full  and  juat  sum  of  one  hundred  thousand  dol- 


td  public  n 
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Uiey,  the  said  defendanta,  should  be  thereunto 
kfterwards  requested;  and  the  said  plaintiffs, 
Meording  to  the  statute  in  such  ease  made  and 
ftorided,  averred  that  the  said  writing  obliea- 
toTf  waa  and  !•  subieet  to  a  eeiUia  eooditioit 


to  law,  appninlei!  the  nai'l  Willii 
ceiver  of  public  moneys,  for  the  district  of  lands 
subject  to  sale  at  Vandalia,  in  the  State  of  Illi- 
nois, for  the  term  of  four  years,  from  the 
twelfth  day  of  ,Ianuftry.  one  thousand  ei^ht 
hundred  and  thirty-live,  by  commission  bearing 
date  twelfth  February,  one  thousand  eight  hun- 
dred and  thirtv-llve,  it  is  provided  that  if  the 
said  William  Linn  should  faithfully  execute 
and  discharge  tbe  duties  of  his  ofBce,  meaning 
the  oQicc  of  receiver  as  aforesaid,  then  the  aaid 
obligation  was  to  be  void  and  of  none  effect, 
otherwise  it  should  abide  and  remain  in  full 
force  and  virtue.  Nevertheless,  the  aaid  plain- 
tiffa,  in  fact  aaid,  that  after  the  making  of 
tbe  said  writing  obligatory,  and  after  tbe  ap- 
pointment of  the  said  William  Linn  to  be  re- 
ceiver of  public  moneys  as  aforesaid,  to  wit; 
on  the  twenty  second  day  of  November,  in  the 
year  o(  our  Lord  one  thousand  eight  hundred 
and  thirty-seven,  at  Vandalia  aforesaid,  he,  the 
said  William  Linn,  did  not  faithfully  execute 
and  discharge  the  duties  of  his  said  office,  in 
this,  to  wit:  That  there  came  into  and  was  then 
and  there  in  the  hands  of  him,  the  aaid  Wil- 
liam Linn,  at  receiver  of  public  moneys  as 
aforesaid,  while  he  was  receiver  as  aforesaid, 
and  within  four  years  from  the  said  I2th  day 
(if  January,  in  the  year  last  aforesaid,  a  large 
sum  of  money  belonging  to  the  said  plaintifTa, 
received  by  him,  the  said  William  Linn,  aa  re- 
ceiver as  aforesaid,  and  in  virtue  of  his  said 
ofTlce,  for  lands  sold  by  the  said  plaintiffs,  of 
the  public  lands,  subject  to  sale  at  Vandalia 
aforesaid,  to  wit:  the  sum  of  four  millions  of 
dollars,  which  money  it  waa  the  duty  of  the 
aaid  William  Linn,  as  such  receiver  as  afore- 
said, to  pay  to  and  account  for,  to  the  said 
plaintiffs,  when  requested  so  to  do.  Yet  the 
said  William  Linn  did  not  nor  would  be  pay  to 
or  account  for,  to  the  said  plaintiffs,  the  said 
last  mentioned  sum  of  money  belonging  to  the 
HUid  plaintiffs  as  aforesaid,  and  which  came 
into  and  waa  in  the  'hands  of  him  the  [*2»S 
said  William  Linn,  aa  receiver  of  public  moneys 
as  aforesaid,  or  any  part  thereof,  although  of- 
ten requested  so  to  do-,  hut  he,  the  said  William 
[.inn,  hitherto  wholly  refused  to  pay  to  the 
inid  plaintiffa  the  said  last  mentioned  anm  of 
iniiney.  or  any  part  thereof,  to  the  great  dam- 
.t-e   of   tbe  said   plaintiffa. 

In  the  accimd  count  of  their  declaration  the 
United  States,  aa  plaintiffs,  aet  out  the  execu- 
tion by  tbe  defendants,  on  the  1st  of  April, 
1830,  of  a  certain  "instrument  in  writing,  beftr- 
ing  date  the  same  day  and  year  flrat  aforesaid, 
and  that  they  then  and  there  delivered  the  aaid 
instrument  in  writing  to  the  said  plaintilfs,  and 
therein  and  thereby  reciting  that  tbe  President 
of  tiie  United  States  had,  pursuant  to  law,  ap- 
pointed the  said  William  Linn  to  be  receiver 
of  public  moneys  for  the  diatrict  of  lands  aub- 
ject  to  sale  at  Vandalia,  in  the  State  of  Illi- 
nois, for  the  term  of  four  years  from  the 
twelfth  day  of  January,  in  Uie  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty- 
five,  hy  commission  bearing  date  of  the  twelfth 
of  FeLiruary,  in  the  year  laat  aforesaid,  the  aaid 
defendants  did  then  nnd  there,  in  and  bj  aaid 
initiument  \n  sviUo^  \i)  ^^  -b»m«a,  wi>ii.Vm«- 
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ttona,  abbrcTlattoTii,  and  de«crlntiori  of  "Win. 
Linn,  D.  B.  WaUrman,  Lemuel  Lee,  J.  W.  Diin- 
<9LD,  Wm.  Walt«r«,  Aaabel  Lee,  Wm.  L.  D. 
Bwlng,  A.  P.  Field,  and  Joseph  Duncan."  ac- 
knowledge themselveE  to  be  held  and  firmly 
bound  UDto  the  said  plaintilfB  in  the  aum,  and 
promiaed  to  pay  unto  the  said  plaintilTa  the 
■um  of  one  hundred  thouiand  dollars  o(  money 
of  the  United  States,  to  which  payment  well 


totnt  and  several  heirs,  executors  and  adi 
rators,  by  the  said  Instrument  in  writing, 
which  said  instrument  in  writing,  waa,  how- 
ever, to  be  void  and  of  none  effect,  In  case  and 
upon  the  condition  that  the  said  William  Linn 


receiver  o(  public  moneys  aa  aforesaid,  other- 
wise the  said  instrument  in  writing  ihould 
abide  and  remain  In  full  force  and  virtue;  and 
the  aaid  plaiutifTa  in  fact  aay,  that  after  the 
making  and  delivery  of  the  a^d  Instrument  in 
writing,  and  after  the  appointment  of  him, 
the  iBid  William  Linn,  to  be  receiver  of  public 
moneys  aa  aforesaid,  he,  the  said  William  Linn, 
914*]  did  not  faithfully  execute  'and  dis- 
charge, and  hath  not  faithfully  executed  and 
discharged  the  duties  of  his  said  office  as  afore- 
Mid;  tuey  then  set  forth  the  breach  of  the 
contract,  to  the  same  effect  aa  in  the  preceding 

In  the  third  eonnt  of  their  declaration  the 
United  Stales,  aa  plaintiff*,  aet  out  the  execu- 
tion by  the  defendants,  of  a  certain  "other  in- 
strument ol  writing  bearing  date  tlie  tame  day 
and  year  fint  aforesaid,  their  own  proper 
handa  being  thereunto  subscribed,  and  that 
they  then  and  there  delivei'cd  the  same  instru- 
ment in  writing  to  the  said  plaintiffs,  and  there- 
by by  the  names,  contractions,  abbreviations, 
and  descriptiona  of  'Wm.  Linn,  D.  B.  Water- 
man, Lemuel  Lee,  J.  W.  Duncan,  Wm.  Walters, 
Aaabel  Lee,  Wm.  L.  D.  Ewinjf,  A.  P.  Field, 
and  Joseph  Duncan,'  reciting  in  said  instru- 
ment that  the  President  of  the  United  States 
had,  pursuant  to  law,  appointed  the  said  Wil- 
liam Linn  to  be  receiver  of  public  moneys  for 
the  district  of  lands  subject  to  sale  at  Vandalia, 
in  the  8tat«  of  Illinois,  for  the  term  of  four 
years  from  the  twelfth  day  of  January,  one 
thouaaad  dsht  hundred  and  thirty -five,  by 
commiaaion,  oearing  date  tlie  twetfUi  day  of 
February,  In  the  year  last  aforesaid,  did  ac- 
knowledge thcmselvea  to  be  held  and  firmly 
bound  unto  the  said  plaintiff*  in  the  full  and 
Jnat  anm  of  one  hundred  thousand  dollars  of 
Booey  of  tbe  United  State*,  which  (aid  sum< 
of  money  they,  the  said  defendant*,  bound 
themselve*,  their  joint  and  several  beira,  exco- 
ntoia,  and  adminialrator*,  jointly  and  severally, 
by  aaid  Instrument  in  writing,  and  promised 
well  and  truly  to  pay  to  the  said  plaintiffs,  if 
the  aaid  William  Linn,  ao  appointed  receiver 
aa  afore!iH''d,  and  to  aet  aa  auch  receiver,  and 
in  *uch  I'flire  of  receiver  as  aforesaid,  should 
not  faitlifiTll.v  execute  and  discharge  the  dnUe* 
of  hi*  «aiil  oince;  and  the  aaid  plaintiffs  in  fact 
said,  that  after  the  making  and  delivering  of 
the  said  instrument  in  writing,  and  aft«r  the 
appointment  of  the  said  Willinni  Linn  to  be 
ruoeiver  of  publla  money  as  aforesaid,  he,  the 
■aid  William  Linn,  did  not  faithfully  execute 
and  discharge  the  dntlaa  «l  hia  aaid  efliae:" 
«4* 


they  then  set  forth  the  breach  of  fhe  eontraet 
to  the  same  effect  aa  before ;  and  concluded  with 
a  general  averment  of  the  neglect,  and  refusal 
of  the  defendant,  Linn,  to  comply  with  its  coa- 
ditions,  whereby  an  action  hud  accrued  to  then 
against  all  the  defendants. 

•To  the  second  and  third  counts  of  [**•§ 
the  declaration  the  defendants  demurred,  as  in- 
sufficient  in  law  to  sustain  the  plaintiffs'  ae. 
tion;  and  tbe  United  States  joined  in  the  de- 


2d.  Whether  such  an  instrument  ta  good  at 
common  law. 

And  on  application  of  the  plaintiffs,  by  thdr 
counsel,  the  above  pointa  were  ordered  to  be 
certified  agreeably  to  the  aet  of  Congreaa. 

Mr.  Gilpia,  the  Attomey-Oeneral,  fw  tit* 
United  SUteai 

The  second  count  of  the  declaration  in  thi* 
case,  averted  the  execution,  on  the  first  day  of 
August,  1838,  In  the  State  of  Illinois,  of  a  cer- 
tain instrument  of  writing  by  the  defendants: 
and  that  they  then  and  there  delivered  tbe 
said  instrument  of  writing  to  the  plaintiffs;  i& 
which  instrument  of  writing  they  recited  the 
appointment  of  Linn  to  the  office  of  a  receiver, 
and  that  he  was  to  hold  it  for  four  year*  then 
chiefiy  unexpired ;  and  they  acknowledged 
themselvea  to  be  bound  to  the  plaiutiSa  in 
the  sum,  and  promised  to  pay  to  them  the 
sum  of  one  hundred  thousand  dollan,  to 
which  payment  they  iMund  themselves  jointly 
and  severally  by  the  said  instrument  in  wrif- 
ing;  which  aaid  instrument  was,  however,  to 
be  void,  if  the  aaid  Linn  faithfully  executed 
the  duties  of  his  office;  and  tbe  plamtlffs  then 
aver,  that  he  did,  after  the  making  and  deliver- 
ing of  the  said  instrument,  fait  so  to  execute 
them,  by  refusing  to  pay  over  certain  moneyr; 
and  they  then  aet  forth  the  failure,  and  cliarge 
that,  though  often  requested,  he  haa  refu*^ 
to  pay  over  the  said  moneys. 

The  third  count  recited  the  making  of  an  ia- 
strument  of  writing  by  the  defendants  on  the 
same  day,  their  own  proper  handa  tieing  there- 
to subscribed,  and  then  set  out  the  considera- 
tion, the  nature  of  the  agreement,  and  the 
breach  of  Its  eonditfon,  a*  in  tbe  second  count. 

To  both  Uiese  counts  the  defendaota  de- 
murred, as  Insufficient  *in  law  to  sua-  t*3l« 
tain  the  plaintifTi'  action,  and  the  United 
State*  joined  In  the  demurrer. 

On  the  argument  of  the  demurrer,  the  opin- 
ions of  the  judges  were  divided  on  til*  pointa — 

1st  Whether  the  obligation,  set  out  in  the- 
second  and  third  count*  of  the  declaration, 
being  without  seal,  ii  a  bond  within  the  aet  ot 
Congress. 

2d.  Whether  sueh  an  instrument  I*  good  kC 
common  law. 

The  Aet  of  Congres*  e«tabliBhing  a  land  of- 
fice at  Vandalia  was  panscd  on  the  11th  of 
May,  1820.  S  Stotrs  Laws,  17S0.  The  fourtn 
section  provides  uat  there  ahall  be  a  re^ 
ister  and  receiver  appointed  to  each  of  the 
aforesaid  land  offices,  who  shall  "give  eeegri^ 
in  the  same  manner,  in  the  sara*  nun*,  and 
whose  oompenaatioi^  enii>lumsnts,  duties,  aal 
Peten  a*. 
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■ntbori^  shall.  In  erery  napect,  be  the  Muns 
U  are,  or  may  be,  b;  Uw  provided,  in  relation 
to  the  register*  and  receivers  of  public  monevB 
In  the  •everBl  land  oIGces  establiihed  for  the 
Mie  of  the  public  lands."  The  first  law  regu- 
Utioe  such  Kcurit;  is  that  of  IBth  Maj,  17SB, 
(1  Story's  LawB,  425)  which  prescribea  that 
the  receiver  in  tiie  Western  Territorv  shall 
'give  bond,  with  sufficient  security,  for  the 
faithful  discharge  of  his  trust."  The  next  Act 
is  that  of  lO'.h  May,  1800  {I  Story's  Laws,  7B8) 
which  first  established  regular  land  offices;  il 
required  the  receiver  of  public  moneys  "tc 
give  bond,  with  anp'roved  security,  in  the  sum 
of  ten  thousand  aollars,  (or  the  faithful  dis' 
charge  of  his  trust."  In  all  the  acts  passed 
from  that  time  to  1834,  establishing  land  offi- 
ces, it  is  provided,  in  the  same  uniform  lan- 
guage, that  the  receivers  shall  give  security  in 
the  same  manner,  in  the  aame  sums,  and  their 
ccmpensation,  emoluments,  duties, 
tborities,  be  tbe  same  as  are  or  may  be  provided 
by  law.  The  Act  of  ZSth  June.  1834  (4  Story's 
Laws,  2374),  somewhat  variea  this  language,  by 
ilirecling  that  the  receiver  "shall  give  security, 
and  discharge  all  duties  pertaining  to  such 
office,  as  are  prescribed  by  law." 

1.  The  language  of  these  laws  is  so  uniform 
that  it  seems  to  preclude  any  argument  on  the 
flrat  questioQ.  The  law  has  given  to  sealc 
■truments  a  higher  degree  of  obligatio: 
many  respects,  than  instruments  not  executed 
with  that  formality;  and  it  cannot  be  doubted 
that  it  was  the  intention  of  Congress,  in  using 
t9T]  this  'language,  to  require  that  instni- 
mcnts  carrying  with  them  the  highest  sanction 
should  be  given.  Taking  this  view  of  tbe  sub- 
ject, it  is  not  necessary  to  offer  anv  observa- 
tions which  may  seem  to  sanction  either  party; 
the  odicers  who  take  the  security,  or  tne  par- 
ties wlio  gave  it,  in  substituting,  under  any  cir- 
cumstances, an  obligation  less  complete  and 
binding;,  under  every  aspect  of  the  law  than 
that  which  Congress  has  required.  Neithei 
it  necessary  to  discuss  how  far  redress  might 
be  obtained,  in  a  court  of  equity,  if  the  omis- 
sion iif  the  seals  was  a  mere  result  of  accident. 
I  Story's  Equity,  186;  Montville  ».  Haughton, 
7  Conn.  Rep.  540;  Wadsworth  v.  WeiKlell,  B 
Johns.  C.  C.  224.  It  is  sufficient  that  the  act 
of  CongrcM  has  required  a  "bond,"  which  this 
faistrumeDt,  technically,  is  not. 

2.  As  to  the  validity  of  tbe  iastniment 
which  was  talcen,  and  Its  binding  obligation  on 
the  parties,  it  seans  too  clear  to  admit  a  doubt. 
Although  tbe  act  of  Congress  requires  that 
a  bond  should  be  taken,  this  is  not  all  that  it 
requires.  It  directs  that  "security,"  also, 
should  be  taken.  A  bond  Is  a  species  of  secu- 
rity which  it  designates;  but  it  is  not  the  only 
security  which  it  contemplated,  unless  that 
■hould  be  deemed  to  be  sufficient.  Can  it  be 
doubted.  If  an  officer  gave  a  mortgage  as  secu- 
rity, in  addition  to  his  bond,  that  it  would  be 
ftuthorixed  by  the  terms  of  the  act  of  Congress! 
Can  it  be  doubted  that  if  an  oRicpr  were  to  de 
posit  a  sum  of  money  in  the  trcntiiry  (as  is 
aone  in  Fri'nce)  as  bis  security,  it  would  be 
within  the  UwT  The  object  to  be  obtained  is 
security  -.  th«  bond  Is  designated  as  the  usual, 
knd  generally  the  most  certain  and  efficient 
form  of  security,  and  It  should  always  be  lak- 
•n;  bat  it  does  not  preclude  any  others  ra 
10  II.  «d. 


specification  of  the  particular  instrument 
the  object  which  it  desires  to  reach.  In  the 
law  of  1834,  we  see  that  the  bond  is  not  par- 
ticularly named;  the  object  alone  Is  stated, 
leaving  the  form  to  be  adopted  by  tbe  officers 
required  to  receive  and  give  the  security.  The 
receiver  there  is  bound  "to  give  security,"  aa 
he  is  bound  to  "discharge  all  duties  pertaining 
to  his  ofHce;*  the  form  of  the  one,  and  the 
details  of  the  other,  are  not  prescribed,  though 
the  objects  to  be  attained  are  distinctly  stated. 
It  is,  therefore,  clear,  by  the  language  of  the 
act,  that  the  giving  "security  for  the  faithful 
execution  of  his  'office,"  hy  the  defend-  (*S99 
ant,  is  within  its  provisions;  aa  well  aa  the  gir- 
ing  of  a  bond. 

But  if  it  were  not  In  the  provisions  of  tbe 
act,  in  terms,  it  Is  an  implied  right  on  the  part 
of  the  United  States,  'llicy  have  a  clear  au- 
thority to  accept  such  voluntary  security  for 
the  faithful  performance  of  oCBdal  duties  as 
they  may  deem  expedient.  It  appears  hy  the 
record  in  this  case  that  the  defendants  volun- 
tarily made,  signed,  and  delivered  to  the  United 
States,  this  instrument  in  writing,  as  a  security 
that  the  defendant,  Linn,  would  faithfully  per- 
form his  official  duties.  Such  an  instrument, 
BO  executed  and  delivered,  if  valid  in  itself,  is 
one  that  the  United  States  may  receive,  and 
one  whose  obligation  Is  binding  on  those  who 

Kve  it.  They  are  at  liberty  to  make  and  to  en- 
rce  all  contracts,  not  prohibited,  which  are 
necessary  to  tbe  successful  exercise  of  the  au- 
thority intrusted  to  them.  Thus,  aa  early  as 
1813,  this  court,  in  the  case  of  Dugan  v.  Tbe 
United  States,  3  Wheaton,  173,  decided  that 
the  United  States  might  be  the  purchasers  and 
indorsers  of  a  bill  of  exchange,  and  that,  on  Its 
nonpayment,  they  might,  enforce  by  suit  the 
obligation  of  the  prior  indorser,  although  there 
was  no  act  of  Congress  giving  special  authority 
for  the  one  or  the  other.  It  was  a  voluntary 
contract  between  them  and  the  indorser,  being 

tered  into  in  the  transaction  of  tbe  public 
business,  by  a  public  officer,  for  the  benefit  of 
the  public;  ancl  the  court  said,  in  reply  to  an 
objection  similar  to  that  which  is  urged  here, 
that  they  "were  not  bound  to  presume  that  Uie 
officer  acted  otherwise  than  according  to  law, 
or  those  rules  which  had  been  establisbed  by 
the  proper  departments  of  government  for  the 
transaction  of  business  of  that  nature."  In  the 
of  Osbum  T,  The  Bank  of  tbe  United 
SUtes,  0  Wheaton,  738,  this  court  said,  "it  is 
not  unusual  for  a  legislative  act  to  involve  con- 
sequences not  expressed.  An  officer,  for  ez- 
~~p!e,  is  ordered  to  arrest  an  individual;  it  is 

,  necessary,  nor  is  itnsual  to  say  that  ba  ahall 
not  be  punished  [or  obeying  this  order."  Iliis 
is  a  consequence  naturally  resulting  fnxn  the 
power  required.  He  may  lawfully  exercise  it, 
and  the  court  will  protect  him  in  It,  as  fully 
as  if  every  consequence  had  been  the  subject  of 
legislation.  In  the  ease  of  Tha  Poatmaster. 
General  r.  Early,  12  Wheaton,  136,  a  bond 
was  given  hy  the  defendants  to  the  Postmaster- 
General,  as  security  that  Early  'would  [*>*• 
.  .  _.,  ..Jscbarge  his  duties  as  a  deputy-poet- 
master.  The  defendants  pleaded  ttiat  their 
contract  was  not  one  authorized  by  any  law 
of  the  United  States,  and  that  it  could  not, 
therefore^    be    enforced.    Xhb  court,  however. 
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Md,  tluit  th«  PcMtmaBUr-GcDenil,  «•  «  publfc 
cffleer,  wa«  fully  warranted  in  taking  a  bond 
which  was  to  secure  the  pajrment  over  of 
mon^a  eoming  into  the  deputy-postmaster's 
hands,  where  no  law  prohibited  aucb  a  security. 
In  the  present  caee,  not  merely  is  the  payment 
of  moneys  part  of  the  actual  condition  (since 
the  law  makes  it  one  of  the  duties  of  a  receiver 
(or  the  performance  of  which  the  bond  atipu- 


Unlted  SUtes  t.  Tingey,  B  Peters,  US,  127,  ma^ 
be  regarded  aa  having  decided  the  same  (oinci- 
ple  oonelusively.  In  that  case  a  suit  was  in- 
stituted against  the  sureties  in  a  bond  given  to 
secure  the  faithful  performance  of  official  du- 
ties; but  the  instrument  was  not  such  a  one 
as  tilie  act  of  Congress  prescribed.  On  this  ac- 
eount.  It  was  contended  that  the  United  States 
could  not  recover.  But  thla  oourt  said:  "Upon 
full  consideration  of  this  subject,  we  are  of 
opinion  that  the  United  States  have  such  a  ea- 
paei^  to  enter  into  contracts."  Afterwards 
they  say,  "we  hold  that  a  ToluntaiT  bond,  tak- 
en by  authority  of  the  proper  officer  of  the 
TreaauiT  Department,  to  whom  the  disburse- 
ment of  public  moneys  is  intrusted,  to  secure 
the  fidelity,  in  officisl  duties,  of  a  receiver,  or 
an  agent  for  disbursing  public  moneys,  is  a 
binding  contract  between  him  and  his  sureties, 
and  the  United  States,  although  such  bond  may 
not  be  preseribod,  or  required  by  any  poaitive 
law." 

Here,  then,  we  have  the  full,  general,  and 
express  declaration  of  this  court  of  the  right  of 
the  United  States  to  make  such  contracts,  with- 
out poaitiveauthority  of  law;  we  have  it  stated. 
in  terms,  in  regard  to  a  bond.  How  much 
more  fully  does  the  principle  apply  when  there 
la  a  law  requiring  security  to  be  taken,  and 
when  the  contract  is  one  of  a  less  severe  and 
imperative  character  than  the  bond  wliich  they 
admit  to  be  authorised.  In  the  case  of  Farrer 
T.  The  United  States,  B  Peters,  3B8,  this  court 
held,  that  an  official  bond,  although  a  provision 
which  the  act  required  it  to  contain,  was  omit- 
ted, was  yet  binding  to  the  full  extent  of  its 
own  language.  In  the  ease  of  The  United 
Statea  r.  Robertson,  0  Pet«rs,  661,  there  was  an 
agreement  made  by  the  Bank  of  Someraet 
300*j  *with  the  United  SUtes,  to  pledge  the 
estate  of  the  bank  to  secure,  as  far  as  it  would 
Mcurs,  the  payment  of  a  debt  due  t«  the  former; 
a  btmd  was  given  to  fulfill  this  agreement; 
neither  Instrument  was  authorised  by  any  stat- 
ute; vet  this  court  expressed  no  doubt  as  to 
tlie  right  of  the  United  States  to  be  a  party  to 
these  eontraeta,  and  to  enforce  their  perform- 
anos.  The  ease  of  The  United  States  v.  Brad- 
ley, 10  Peters,  S69,  was  one  where  a  paymaster 
gave  a  bond  in  terms  differrat  from  those  re- 
quired by  the  act  of  Congress;  and  the  sure- 
ties, who  were  parties  to  It,  contested  their 
liability  on  that  gi'ound;  but  the  court  re- 
affirmed  the  doctrine  asserted  in  Tingey 's  case, 
and  decided  that  the  United  States  had  capac- 
ity to  enter  into  contracts  wherever  such  con- 
timcts  were  not  prohibited  by  law.  Tbis  case, 
authoritatively,  decides  tbe  point,  affirming,  as 
it  does,  the  principles  which,  in  a  less  general 
form,  had  been  considered  in  those  of  Dugan. 
Early,  and  Tingey;  and  plsras  it  beyond  a 
doubt,  that  a  contract,  valid  in  ttsell,  made 
With  the  Unltad  SUtea,  by  the  defendanta,  to 
14* 


secure  the  faithful  perfor 
ties,  was  binding  on  all  the  parti 
enforced  by  their  courts.  If  it  v 
which  it  is  not,  to  8trm<^hen  these  views, 
thus  drawn  from  the  decisions  of  this  eouit, 
it  might  be  added,  that  the  principlea  «■ 
which  they  are  founded,  have  been  reci^iced, 
over  and  over  again,  by  the  ablest  judicial 
tribunate  throughout  the  Union.  Dixon  *. 
The  United  SUtes,  I  Brock.  161;  Common- 
wealth V.  Lecase,  ZDall.  122;  Commonwealth  v. 
Wolbert,  6  Binn.  206;  Horse  v.  Eodsdeu,  6 
Mass.  31S;  Thomas  v.  White,  12  Uass.  369. 

To  impair  the  foroe  of  these  views,  it  Is 
argued  that  this  contract  is  not  such  an  one  as 
the  act  authorized,  and  la,  therefore,  contrary 
to  its  policy;  and  it  is  inferred  from  this  that 
it  must  be  regarded  aa  void.  To  support  the 
position  numerous  cases  have  been  clt»d  where 
bonds  Uken  under  sUtutes,  and  oonUining  pro- 
visions wholly  different  from  those  prescribed 
by  the  sUtutes,  have  been  held  to  M  invalid. 
This  argument  assumes  a  principal  point,  whicL 
is.  that  any  security,  other  than  a  bond,  is  for- 
bidden. Iliere  la  nothing  in  the  languaga  of 
the  act  which  warranU  this  assumption,  but 
the  reverse.  Security  for  the  performance  of 
certain  dutiea  was  the  policy;  tne  highest  sort 
of  security  was  preferred,  it  is  true;  but  to  say 
that  tbe  neglect  of  an  'officer,  in  point  [*t01 
of  form,  to  take  that  sort,  and  an  acceptance 
in  lieu  thereof,  of  an  inferior  species  of  secnri- 
ty,  is  less  eonaistent  with  that  policy  than  an 
abaudonment  of  all  security,  is  an  inferenct- 
tliat  just  reasoning  can  never  sanction.  In  thi: 
case  of  Bradley  v.  Tbe  United  States,  this  courl 
distinctly  adverted  to,  and  repudiated  a  similar 
argument.  They  say  that  an  inference  that  a 
designation  of  a  particular  fomi  of  bond  iti 
act  of  Congress  makes  every  olber  form  void, 
is  not  warranted  by  any  princi)il?  of  public 
policy  which  the  law  was  deflijcnated  to  pro- 
mote. The  cases  cited  on  belialf  of  the  de- 
fondnnts  are,  it  Is  believed,  witliout  an  exeep- 
tion,  those  where  there  have  been  omissions  or 
insertions  of  subsUntial  clauses,  in  sUtutory 
obligations,  which  operated  to  tbe  injury  of  the 
parties,  and  were  at  variance  with  tbe  object 
and  intent  of  the  law.  In  the  present  case  no 
such  error  is  alleged.  Tbe  contract  ta  alto- 
gether correct  In  point  of  form.  The  obliga- 
tions imposed  are  such  aa  tbe  law  warranta. 
There  would  be  no  departure  in  the  instmmest 
from  the  requirements  of  the  act  if  it  had  been 
properly  executed.  That  it  was  given  in 
furtherance  of  lU  objecU,  is  not  contested; 
that  it  would  have  effected  this  purpose,  and  no 
other,  if  the  seals  had  been  affiled,  is  not  de- 
nied. How,  then,  can  an  argument  which  as- 
serU  that  it  Is  a  void  instrument  be  susUined 
by  the  authority  of  cases  which  differ  from 
the  present  in  all  these  particulars  f 

If,  then,  it  be  eeUblisbed  that  the  Unlt«d 
SUtes  have  a  right  to  accept  and  enforce  a 
valid  obli^tion  of  this  sort,  tbe  only  inquiiy 
that  remains  is,  whether  or  not  this  instrumoit 
is  a  valid  contract  In  itself;  whether.  If  at- 
cuted  between  man  and  man.  It  would  b«  bind- 
ing on  the  parties. 

This  is  a  contract  of  suretyship,  or  giiaianty. 
It  is  a  promise  of  one  person  to  answer  for  ao- 
othtT  person,  in  consideration  of  this  latUr  oh- 
tuiiiing  some  trust,  conlidence,  or  credit.  It  i^ 
In  this  insUnce,  a  contract  of  Unn,  Waterman, 
Peten  II. 


IMl 
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Lm^  and  the  other  defendanfs,  with  the  United 
Btatee,  in  which  thev  protnise  to  aoBWrr,  to  the 
e3ct«iit  of  one  huDdred  thousand  dollars,  for 
Unn,  in  eoniide ration  of  his  being  allowed  b; 
tiM  United  States  to  hold  the  trust  created  by 
Um  being  a  receiver  of  public  moneys,  tor 
MTeral  years  to  come,  if  be  faithfully  dis- 
cbarges Its  duties.  That  such  a  contract  Is  a 
lawful  one  it  is  needless  to  assert.  It  is  known 
to  the  law  of  every  civilized  nation.  To  make 
S09*]  the  instrument,  "which  is  evidence  of 
this  contract,  binding  and  sufficient,  it  is  neces- 
tary  that  it  should  be  duly  executed  in  writing 
bj  the  parties;  and  that  ft  should  show  a 
■offlcient  legal  consideration. 

That  the  instrument  now  in  question  Is 
duly  executed  appears  by  the  record;  It  is  one 
In  writing,  and  signed  by  the  parties,  delivered, 
and  accepted.  This  is  all  the  formality  that  ia 
Becessary  to  its  complete  execution.  Ballad 
T.  Walker,  3  Johns.  C.  C.  64;  Duncan  v. 
United  States,  T  Peters,  448.  The  authorities 
dted  on  behalf  of  the  defendants  do  not  estab- 
llah  the  ground  which  It  assumed  that  this 
Instrument  ia  void  from  defective  execution. 
Those  authorities  only  sustain  a  position,  not 
at  all  apfillcable,  that  where  a  contract  is  in  it- 
self a  joint  one,  intended  to  be  executed  by 
•everal  parties,  none  of  whom  dispense  with 
the  participation  of  the  others,  the  execution 
by  one  of  them  is  impei-fect,  and  the  contract 
may  not  be  binding  upon  him. 

This  contract,  then,  is  duly  executed.  Doaa 
It  also  show  a  sufficient  legal  consideration!  It 
Is  aaid  by  Judge  Yates,  in  the  ease  of  Pitlan  t. 
Van  Mierop,  8  Burr,  1609,  1670,  1671,  that 
"any  daman  or  suspension  of  a  right,  or 
pOMiblllty  01  a  loss,  occasioned  to  the  t;Uintiff 
hj  the  promise  of  another.  Is  a  sufflcie.Q  con- 
sideration for  such  promise,  and  will  make  it 
binding,  although  no  actual  benefit  accrues  to 
the  party  promising."  This  rule,  thus  so  clearly 
laid  down,  is  sustained  by  a  long  series  of  case*. 
Uinet,   ex-parte,    14   Vescy,    ISB;  Garilom,   ex- 

Eirte,  16  Vesey,  287;  Morley  v.  Boothby,  3 
ing.  107;  Newberry  v.  Armstrong,  4  Car.  i. 
Pay.  69;  Kemble  v,  Farreu,  6  Bing.  34;  Pack- 
ard v.  Richardson,  IT  Maas.  140,  141;  Lansing 
*.  M'Killup,  3  Gaines,  281.  Now,  tha  present 
Instrument  sets  forth,  in  terms,  tliat  Linn  has 
received  from  the  plaintiffs  the  ofBce  of  a  re- 
ceiver, "for  four  years,"  and  is  to  perform  its 
duties  for  the  plaintiffs,  and  that  if  he  shall 
fail  to  do  ao,  which  must  necessarily  occasion  a 
damage  and  a  suspension  of  the  rights  of  the 
plaintiffs,  and  a  possibility  of  •  loaa  to  them, 
the  defendants  will  indemnify  them.  It  oon- 
tains  a  consideration  for  the  premise,  stated 
OB  the  face  of  the  contract,  and  shows  the  loai 
that  must  accrue  to  the  plaintiffs  If  Linn  vio- 
lates his  part  of  the  oontracL  In  the  ease  of 
Violett  V.  Patton,  S  Cranoh,  14fi,  this  court  de- 
cided that  "to  constitute  a  eonslderation,  it  Is 
not  absolutely  necessary  that  a  benefit  should 
accrue  to  the  person  making  the  promise,  but 
SOS*]  that  it  is  sotBcIent  *If  something  valu- 
kble  flows  from  the  person  to  whom  it  is  made." 
Bo  in  the  csss  of  Townsley  t.  Sumrall,  2  Pe- 
ter*, 182,  this  court  said  that  "it  is  of  no  eon- 
sequence  that  the  direct  consideratiCHi  moves 
to  a  third  person,  for  it  moves  from  the  pur< 
ehaser  (of  a  hUl  of  exchange),  and  Is  his  in- 
dvoenent  for  taking  the  bill.  He  pays  his 
moamj  an  tbs  faitk  of  i^  and  to  aaUtlsd  to 
1*  lb  ed. 


claim  a  fulfillment  of  It.  Damage  to  the  prom- 
isee constitutes  as  good  a  consideration  as 
benefit  to  the  promisor.  But  is  there  not  a 
direct  benefit  to  the  promisor!"  It  is  but  a 
single  and  entire  contract,  to  which  Linn  and 
the  sureties  are  jointly  a  single  party;  to  this 
party,  on  the  one  band,  there  is  a  benefit  pas- 
eing  from  the  United  States,  as  fully  and  com- 
pletely as  there  is  on  the  other,  a  service  ren- 
dered by  it  to  tfae  United  States.  The  office 
of  receiver,  its  emoluments,  and  compensation, 
had  passed  to  one  of  these  Joint  parties,  and 
was  held  and  enjoyed  bv  blra,  when  the  contract 
was  entered  into.  Undoubtedly  there  is  a  valid 
and  sufficient  consideration,  arising  from  an  ac- 
tual benefit  received. 

It  is  argued,  however,  that  the  consideration 
is  poaaed,  and  was  executed  at  the  date  of  the 
contract;  and  numerous  authorities  are  cited 
to  prove  tbat,  on  such  a  consideration,  it  can- 
not be  sustained.  But  how  is  this  an  executed 
consideration  f  The  mere  appointment  Is  past, 
it  is  true,  but  the  ofSce  exists  and  continues; 
its  emoluments  are  to  be  received  in  the  future, 
and  its  duties  are  to  be  performed. 

This,  then,  is  a  contract,  not  only  legally 
executed,  but  binding  and  obligatory  in  ita 
character  upon  the  parties.  It  Is,  as  has  been 
shown,  one  into  which  the  United  States  had  a 
rifjht  to  enter.  It  is,  therefore,  one  which  ia 
good  at  common  law,  independently  of  the  re- 
quirements of  the  act  of  Congress,  in  relation 
to  the  form  of  security  to  be  given  by  a  re- 
Mr.  H.  H.  Swayn^  for  the  defendants] 
This  case  was  certified  up  to  tlie  Circuit 
Court  of  the  United  StaUs  for  the  District  of 
Illinois,  the  opinions  of  the  judges  being  op- 
posed upon  the  following  questions: 

T.  "Whether  the  obligation  set  out  In  the 
second  and  third  counts  in  the  declaration,  be- 
ing without  seal,  is  a  bond  within  the  act  of 
Congress. 

IT.  Whether  such  an  instrument  is  good  at 


law.» 

'The  Act  of  Congress  upon  this  sub-  [*SV4 
ject  was  passed  May  lOth,  ISOO.  See  Qordon's 
Digest,  art.  1186.  The  provision  referred  to 
is  in  these  words: 

"There  shall  be  apjpolnted  by  the  President 
of  the  United  States,  with  tfae  advice  and  con- 
sent of  the  Senate,  a  receiver  of  public  moneys 
for  lands  of  the  United  States,  at  each  of  tiie 
places  respectively,  where  the  public  and 
private  salM  of  the  said  lands  are  to  be  made, 
who  shall,  before  he  enters  on  the  duties  of  fals 
office,  give  bond  with  appropriate  securitv,  in 
the  sum  of  ten  thoudand  dollars,  for  the  faith- 
ful discharge  of  his  trust." 

The  meaning  of  the  term  "bond"  to  well 
settled.  It  is  an  obligation  for  the  payment 
of  money."  See  Tom.  Law  Die.  tit.  Bond  and 
tfae  authorities  there  cited. 

The  sealing  to  isdispsnsabls.  Com.  Dig.  til 
Obligation,  A.  2.  It  is  more  important  than 
the  signing.  The  former  without  the  totter  was 
formerly  held  sufflcient,  while  the  Utter  with- 
out the   former   at  most  oonstitutes   only  a 


simple  oontract.    Bac.  Ah.  tit.  Oblintlon,  C. 

The    terms    "bond,"    "writing    obligatMy," 

and  "obligation,"  ex  vl  termini.  Import  a  sealed 


instrument.     See   I   Cutty's  PI.  313,  and  th( 
there  dtod. 

tha     Words,  ^ 
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^Ksled  with  iHT  aeal,'  without  a  seal,  etc.,  In 
not  a  deed."  Deraing  *.  Bullet,  1  Black.  241  : 
Taylor  t.  Glaior.  2  Serg.  4  H.  602;  W«rreii 
V.  Ljncb,  6  Johns.  R.  239;  Harman  v.  Hilt- 
man,  I  Bald.  IZfl;  Perk.  Con.,  sec.  120. 

Upon  this  point  it  cannot  be  nec.isary  to 
multiplj  Ruthoritiea. 

The  inal rumen t  not  being  a  "bond,"  of 
oourse  i*  not  withio  the  meaning  of  the  act  of 
Congreu. 

IL  Ii  "inch  an  instnunent  good  at  common 
lawT" 

The  negative  of  thie   proposition  ia  n 
talned  upon  the  following  ground!.' 

1.  It  u  Inchoate,  imperfect,  and  prima  facie 
iroid. 

Z.  It  la  without  consideration;  and  if  not, 

3.  The    consideration    waa    executed    at    i 
date,  therefore  Insufficient. 

4.  It  ia  contrary  to  the  policy  of  the  act,  and 
Is  therefore  void. 

The  following  autboritiea  are  relied  upon: 
SOK']      '1.  That   it   U   inchoate,    imperfect. 
«nd  prima  facie  void. 

"A  bond  aigned  by  one  aurety  which  con 
t^ned  In  the  Itody  of  It  the  names  of  two,  is 
not  recoverable  against  the  one  who  aigneJ  it. 
noleu  it  be  proved  that  be  who  aigned  it  dis 

Sinaed  with  the  execution  of  it  by  the  other." 
barp  T.  The  United  States,  4  Watts,  21;  see. 
also,  Bean  v.  Parker,  17  Mass.  005;  Wood  v. 
Waohbum,  2  Pick.  24;  and  Wella  v.  Dill,  1 
Hart.  Rep.  SD2. 

In  the  case  of  Bean  v.  Parker  the  court  f*J: 
"Thla  bond  must  be  considered  as  declared 
upon  according  to  its  real  tenor.  In  the  aame 
manner  as  if  it  bad  been  recited  in  hiee  verba, 
and  then  purporting  to  be  a  bond  signed  by 
principal  and  sureties,  and  no  principal  having 
executed  it,  it  must  be  taken  to  be  void." 

In  Weill  V.  Dill  the  court  hold  this  language; 
"The  contract  is  incomplete  until  all  the 
parties  contemplated  to  Join  In  Its  execution 
affix  their  nainea  to  it,  and  while  in  this  state 
cannot  be  enforced  against  any  one  of  tliem. 
The  law  presumes  that  the  party  signing  did 
•o  upon  the  condition  that  the  other  obligors 
named  in  the  instrument  should  sign  it,  and 
liieir  failure  to  comply  with  their  agreement 
gives  him  a  right  to  retract." 

Upon  a  careful  examination  of  the  cases 
cited,  and  tiie  one  under  consideration,  it  ia 
belidved  they  will  be  found  to  exhibit  a  strik- 
ing analogy,  and  to  turn  on  the  same  principle. 
It  Is.  that  the  face  of  the  instrument  itself 
shows  that  It  is  imperfect,  and  is  a  caveat  to 
the  obligee.  It  la  apparent  that  something  re- 
mains to  be  done  to  complete  it,  and  until  that 
is  done,  a  locus  penetentiK  is  left  to  the  obligor. 
He  may  revoke  it,  or  impose  such  terms  and 
conditions  as  he  may  think  proper. 

The  point  to  which  the  cases  above  cited 
relate,  arose  In  the  case  of  Duncan  v.  The 
United  SUtes,  7  Peters,  43S. 

But  that  case  is  distinguishable  from  thrse  in 
two  essential  particulars; 

I.  It  appeared  from  the  record  that  thi' 
parties  sitn^ing  had  severally  acknowleil^^cd  tlio 
viJidity  of  the  bond  before  a  notary  public. 

fi.  It  also  appeared  that  the  jury  had  found 
that  the  parties  who  signed  bad  delivered  thu 
bond  as  a  valid  instrument.     Hence  it  would 
sesm  that  this  kuthoiity  does  not  apply. 
f4l 


•In  Perkins  on  Contracts  sec.  129.  p.  [•«©• 
!■>«,  the  law  on  the  point  under  conaiileratlon  1* 
thus  laid  down:  "And  it  is  to  be  kiinwn,  that 
notwithstanding  that  the  words  'obligatory,' 
'or.'  etc.,  are  written  In  narchmmt  or  paper, 
and  'obligor,'  'or,'  etc.,  deliver  the?  same  aa 
liis  deed,  and  it  is  not  saalcil  at  tlic  tinif  of  the 
delivery,  it  is  but  an  escrow).  nutwilliHtanding 
that  the  name  of  the  obligor  be  subscribed." 

This  is  the  only  direct  authority  upon  this 
point  that  has  been  found. 

2.  It  is  without  consideration,  and  therefore 
void. 

It  appears  from  the  recital  of  the  Instrument 
that  the  commission  bears  date  nearly  eighteen 
months  prior  to  its  executinn. 

If  there  be  any  consideration,  what  ia  it? 
None  Is  expressed  in  the  instrument,  and  none 
is  alleged  in  the  decUratiun. 

All  agreements,  without  consideration,  ex- 
cept those  under  seal,  and  those  within  tlie 
law  merchant,  which  of  tliuiiselves  import  a 
consideration,  are  void.  People  v.  Shall,  0 
Cow.  780;  Burnet  v.  Biscoe,  4  J.  R.  238; 
Cook  V.  Bradley,  7  Conn.  Hep.  67 ;  Thatcher  t. 
Dinsmore,  S  Mass.  R.  302. 

Mere  written  agreements  are.  In  this  respect, 
on  a  footing  with  oral  contracts.  1  Saund. 
211,  Id.,  note  2;  Cook  v.  Bradley,  7  Conn.  67. 

Even  in  cases  within  the  statute  of  frauds 
the  rule  as  to  the  consideration  Is  unchanged. 
The  statute  only  superadds  the  necessity  «f 
written  evidence  of  the  agreement  Saunden 
V.  WakeBeld,  a  Eng.  C.  L.  533;  Itaon  v. 
Hughes,  7  Term  R.  347;  Reech  v.  Eennegal,  I 
Vesev,  123;  Leonard  v.  Vredcnburir,  8  Johna. 
R.B9. 

An  unqualilled  acknowledgment  of  indebted- 


by  the  law  merchant,  dues  not  dispense  with 
the  necessity  of  averring  and  proving  a  suffi- 
cient legal  consideration.  Carlos  v.  Fancourt, 
5  Term  R.  482;  Lansing  v.  M'Killip,  3  Caloes, 
237;  Beauehamp  v.  Bosworth,  3  Bibb's  R.  118. 

A  guaranty  of  a  note,  like  any  other  promise 
without  consideration.  Is  void.  Aldndge  v. 
Turner,  1  Gill  k  J.  427;  Henry  v.  Prince,  4 
Pick.  3SS;  a  C.  7  Pick.  243;  Bailey  v.  Bo- 
gart,  4  Johns.  B.  230. 

A  promise  originally  without  eoDsidetation 
will  not  be  supported  *by  the  fact  that  [*SOI 
the  party  to  whom  It  was  made  has  sustained 
special  damage  by  its  nonperformance.  Thome 
V.  Deaa,  4  J.  R.  84. 

3.  If  there  be  any  consideration.  It  was  ex- 
ecuted at  the  date  of  the  instrument,  and  there' 
fore  insufficient. 

It  has  been  already  remarked  that  the  hood 
bears  date  nearly  eighteen  months  later  than 
the  commission.  It  recites  that  the  President 
had  "appointed,"  etc,  "by  commiision  bear- 
ing date,"  ate. 

For  the  general  doctrine  on  the  subjeet  of 
executed  considerations,  see   1   Saund.  204,  and 

I  cannot  do  better  than  to  add  the  following 
extract  from  the  American  Jurist  |No.  43,  p. 
3),  in  which  most  of  the  leading  authorities 
upon  this  point  are  collected:  "In  the  case  at 
Hunt  V.  Bate,  2  Dyer,  272  a.  the  dectantion 
averred  tliat  the  defendant  promified  to  save 
the  plaintiff  harmless,  in  consideration  that  ht 
Peters  1ft. 
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had  beeonie  b«i1  for  the  deffnduit'*  wmnt. 
Jadgnent  wm  Arraated.  Bo  where  the  declam- 
tlon  aJleged  that  the  defendant  promised  to 
p«f  the  plalntifT  fl*e  pounds,  to  ooniiiler*tion 
that  the  pUtntfff  had  delivered  to  him  twent; 
aheep.  Jeremy  *.  Ooochman,  Cro.  Slii.  442. 
So  of  •  promise  by  a  Iteaor  to  give  a  new  lease 
In  consideration  that  the  lessee  hod  incurred 
expense  in  defending  his  title  nnder  the  old 
lease.  Moore  v.  Williuna,  Moore,  220.  So  of 
a  promise  to  loan  the  plaintiff  ten  pounds  upon 
re^aeet,  in  consideration  that  the  plaintiff  had 
formerly  loaned  the  same  sum  to  the  defendant, 
Dagget  r.  Vowel,  Moore,  643.     So  of  a  promise- 


fendaDt's  cteditora  in  satisfaction  of  the  debt. 
Baker  t.  Ealifax,  Cro.  Elii.  741.  So  of 
promise  in  consideration  that  the  plaintiff  bad 
told  and  delivered  goods,  lent  money,  etc.,  to 
the  defendant,  or  had  done  work  for  him,  or 
haa  sold  and  conTeyed  a  farm  to  htm."  The 
folliiwing  aathoritie*  are  referred  to  in  a  note, 
and  will  be  found  fully  to  ■nstain  the  latter 

art  of  the  text.  OIi*erson  v.  Wood,  S  Leo. 
S;  Hays  t.  Warren,  2  Bam.  bk.  141;  8.  C. 
S  B.  933;  Comstock  t.  Smith,  7  Johns.  R.  BT; 
Parker  t.  Crane,  S  Wend.  fl49;  Leiand  t. 
Douglass,  1  Wend.  492;  Balcomb  *.  Crafcgin, 
B  Pick.  295;  Stanhope's  ease,  Clayt  8S. 

"A.  B.  gave  a  writing  to  the  nlalntiff,  aa  fol- 
BOB*]  lows:  In  oonaideration  of  your  having 
indorsed  the  undermentioned  notes,  drawn  by 
S.  &  F.,  in  your  favor,  we  hereby  hold  our- 
aelves  accountable  to  you  for  them,  in  the  same 
manner  as  though  said  notes  were  drawn  by 
us."  It  was  held  that  the  consideration  was 
DMt  and  insufficient.  Bulkley  v.  Landon,  Z 
Conn.  404;  see,  also,  Chitty  on  Contracts,  52. 
In  Jenkins  v.  Reynolds,  3  Brod.  A.  Bing.  14, 
Uie  guaranty  was  in  theee  words:  "To  Messrs. 
Jenkins  and  Jones — Gentlemen:  To  the  amount 
of  £100,  be  pleaseil  to  consider  me  as  seciiri^ 
on  Mr.  James,  Cowing  &  Co.'s  account."  It 
was  held  insutficient,  because  on  Ita  face  it  was 
doubtful  whether  it  related  to  a  past  or  a  fu- 
ture consideration.  See,  also,  3  Oonn.  Sep.  OSS, 
wad  1  Leigh's  Nisi  Prins,  3B. 

4.  It  is  contrary  to  the  poUi^  of  the  act,  and 
therefore  void. 

It  is  conceded  that  the  appointment 

ptetc  when  the  eommJHion  was  issued.  The 
requirement  that  bond  ahonld  be  given  before 
the  receiver  entered  on  the  dutfca  of  bis  offiee, 
was  merely  direetofv,  and  does  not  tn  tills 
view  affect  the  validity  of  the  inatmment.  A 
bond  taken  afterwards  would  have  been  aa 
valid  as  if  taken  before.  U.  B.  v.  Bradley,  10 
Peters,   303. 

It  Is  also  well  settled  in  the  eonrta  of  the 
United  States  that  when  a  statutory  bond  eon- 
tains  conditions  required  by  the  act  under 
which  it  is  taken,  and  others  not  required;  and 
aueh  conditions  "are  severable,"  it  is  valid  ai 
to  the  former  and  void  as  to  the  latter.  Idem; 
see,  also,  U.  S.  v.  Armstrong,  Peters  C.  C.  R. 
47;  Same  v.  Howel,  4  Wash.  C.  C  H.  620; 
Save  V.  Brown,  Qllp.  174. 

It  seems  also  to  be  settled,  that  If  the  bond 
Im  whollr  different  from  what  the  statute  re- 
qnirea,  from  the  omission  of  a  necessary  mem- 
Mt  In  its  eooditlons,  or  from  any  other  cause; 
«r  eontala  tha  rwtuiail  -"-■ 
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with  others  not  required  aa  not  to  be  severabla 
from  tbem.  It  is  wholly  void.  This  would 
seem  to  be  a  necessary  resnlt  of  the  preceding 
propositi  (HI ;  but  the  point  is  believed  to  have 
been  expressly  ruled  in  the  following  caaea:  U. 
S.  V.  Morgan  t  Farquabar,  3  Wash.  C  C.  B. 
10,  Dlion  et  aL  v.  U.  S.,  1  Brok.  Bap.  17S, 
U.  8.   v.   Gordon  4  Shepherd,  Id.    191;  U.   S. 

V. Id.   198;   U.  S.  V.  Hipkins,  2  Hall,  L. 

Jour.  80. 

To  sustain  such  a  bond  {to  nse  the  language 
of  Judge  Story  'In  another  connection),  ^SO* 
"would  be  not  to  execute,  but  to  supersede  the 
requisitions  of  the  law."  United  Slatea  t. 
Tingey,  S  Peters,  129. 

"Where  an  essential  circumstance  required 
by  law  Is  omitted  In  the  bimd,  the  court  does 
not  believe  1  toe  If  competent  to  supply  the 
omission  and  make  the  bond  conform  to  the 
statute.  No  analogous  case  Is  known  in  which 
a  court  of  law  exercises  such  a  power."  United 
States  V.  ,  2  Brok.  197. 

Where  a  form  of  NcnTity  wholly  different 
from  that  prescribed  by  the  statute  u  taken,  ia 
it  not  aa  much  a  departure  from  the  statute  aa 
contrary  to  its  policy,  and  therefore  void,  •■  a 
bond  wnoUy  different  from  Its  lequirementsT 

The  act  of  Congress  diraetinK  that  a  bond 
shall  be  taken,  "implies  a  prohibition  of  every 
other  species"  of  security.  Billings  v.  Avery, 
2  Conn.  239;   Cole  v.  Cower,  6  East,  117. 

If  it  were  competent  for  the  proper  officer  to 
receive  this  instrnment  in  lieu  of  a  bond,  what 
shall  be  the  limits  of  his  discretion  I  Might  be 
not  with  eqoal  propriety  have  received  a  real 
or  chattel  mortgage  upon  property  situated,  no 
matter  where;  or  a  mere  oral  contract  with 
■  tbese  same  parties!  And  may  he  not  require  a 
I  aulficient  bond  from  one  party,  and  receive 
something  entirely  different  from  another  I 
This,  it  is  presumed,  will  not  he  contended  for 
upon  the  other  side;  yet,  in  principle,  wherein 
lies  the  difference! 

The  policy  of  the  law  in  requiring  a  bond,  ia 
obvioua. 

1.  It  la  the  moat  solemn  form  of  oontraet. 

2.  It  importa  a  eansideration,  and  dispenses 
with  the  necessity  of  proving  one. 

3.  Independent  of  the  act  on  that  anbject. 
It  would,  in  some  of  the  States,  give  to  the 
United  States,  in  the  collecti<Mi  of  their  debts 
from  the  estates  of  decedents,  priority  over 
simple  contract  creditors. 

doctrine    upon    the    subject    of    official 


taken,  it  ia  believed  those  c 
this  question. 

Thia  ia  not  the  ease  of  a  bond  taken  where 
none  la  required;  nor  of  a  bond  taken  under  a 
statuta,  but  In  part  or  wholly  inconsistaat  with 
ita  requirementL 

■It  is  a  different  security  from  that  [*S1« 
which  the  statute  demands.  No  case,  it  is  be- 
lieved, can  be  found  where  aueh  an  instrumenti 
under  such  circumstance*,  has  been  supported 
at  law.  Where  a  statutory  bond  was  executed 
to  an  obligee  other  than  the  one  Indicated  in 
the  statuM,  it  was  tor  that  reason  holdcn  to  b« 
void.  Purple  v.  Purple,  5  Pick.  227.  The 
same  point  was  ruled  In  Warner  v.  Raeey,  20 
J.  R.  74. 

of  departure  from  Ite 
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■tktntoiT  r«quUittona  much  lew  material,  It 
would  (ectn,  than  that  under  consideration. 
See  alio,  Common  wen  Uh  t.  Jackson 'e  exeeu  torn, 

1  Leigh'e  Rep.  484;   Branch  t.  Commonwealth, 

2  Call,  610i  Steward  v.  Lee,  3  Call,  421;  Uya- 
lop  V.  Clark.  74  J.  R.  458. 

If  the  omission  of  the  aeals  arose  from  acci- 
dent or  mistake,  a  court  of  equity  would  un- 
doubtedly supply  the  defect.  Set  I  Story's 
Equity,  163-181.  The  authoritiea  on  tlita 
point  are  so  fully  collected  and  so  clearly 
stated  by  the  author,  that  a  more  particular  ref- 
erence to  most  of  them  is  deemed  unneceasi 

In  Wadsworth  v.  Wendel,  B  Johns,  a 
224,  it  will  be  obBcrved  that  the  seal  only  ^ 
wanting,  and  that  the  Chancellor  establiahed 
and  enforced  the  instrument.  The  case  of 
Montville  v.  Uaughton,  7  Conn.  54Ci,  ia  in  most 
respectB  identical  with  this.  A  court  of  equity 
gave  the  relief  prayed  for. 

This  goes  strongly  to  show  that  it  Is  only  in 
such  a  court  that  the  obligee  can  be  aided;  and 
that  would  seem  to  be  the  appropriate  tribunal 
for  such  cases. 

There  ie  an  apparent  defect  which,  prima 
facie,  vitiate*  the  instrument;  yet  enough  it 
done  to  show  an  intention  to  make  a  valid  eon- 
tract.  On  the  other  hand,  the  parties  in  an- 
swering the  bill,  especialty  the  aureties,  have 
an  opportunity  to  develop  all  the  facts  in  rela. 
tlon  to  the  execution  of  the  instrument,  and 
may  thus  avail  themaelvee  of  a  meritorious  de- 
fense, which  they  eould  not  establish  in  any 
other  way.  The  contract  of  a  surety  is  to  be 
oonstnied  strictly.  Milter  v.  Stewart,  9  Wheat. 
680. 

Whether  this  instrument  be  void  or  not  tbe 
United  States  have  a  valid  separate  demand 
against  the  principal  for  money  hod  and  re- 
ceived. Walton  V.  The  United  States,  9  Wheat 
661. 

til*]  *Mr.  Justice  ThompsOD  delivered  the 
opinion  of  the  court : 

This  case  comes  from  the  Circuit  Court  of 
the  United  States  for  the  State  of  Illinois,  on  a 
certificate  of  division  of  opinion  upon  the  fal- 
lowing points: 

let.  Whether  the  obligation  set  out  b  the 
second  and  third  counta  in  the  declaration,  be- 
ing without  seal,  is  a  bond  within  the  act  of 
Congress. 

2d.  Whether  such  instrument  is  good  at 
eommon  law. 

Upon  the  first  point  no  doubt  can  exist. 
There  being  no  seal  to  the  instrument,  it  is  not 
a  bond.  This  point  was  abandoned  by  the 
Attorney-General  on  the  argument;  and  tbe 
question  must  of  course  be  answered  in  the 
negative.  And  as  the  act  of  Congress  direct! 
the  security  to  be  taken  by  bond,  this  answer 
necessarily  implies  that  the  instrument  now  in 
question  is  not  in  form  the  instrument  required 
by  the  act  of  Congress.  And  the  second  point 
presents  the  broad  question  whether  the  instru- 
ment is  good  and  binding  at  common  law,  in- 
dependent of  the  statute,  as  to  tbe  mere  form 
•f  the  security. 

If  this  is  a  contract  entered  into  by  competent 

Krties,  and  for  a  lawful  purpose,  not  prohib- 
d  by  taw,  and  is  founded  upon  a  siilTicienC 
eonsideration,  it  is  a  valid  contract,  ut  cunimun 
law.  In  the  case  of  The  United  Sutes  v.  I'iu- 
fftO 


gey  (6  Peters,  115),  It  was  held  by  this  orait 
that  the  United  SUtea  being  a  body  pgUtl* 
have  a  capacity  to  enter  into  contracts,  mnd 
take  bonds  or  securities  within  the  sphere  of 
their  oonsiitutional  powers,  and  appropriate  to 
the  just  exercise  of  those  powers,  through  the 
instru mentality  of  the  proper  department,  to 
which  those  powers  are  intrusted,  wheneTer 
such  bonds  or  contracts  are  not  prohibited  by 
law,  although  the  making  such  contracts,  or 
taking  such  bonds,  may  not  have  been  pi«- 
scribed  by  any  pre-existing  legiatstive  act. 

From  this  it  follows,  that  a  voluntary  eon- 
traot  or  security  taken  by  the  United  States  for 
a  lawful  purpose,  and  upon  a  good  considers- 
tioD,  although  not  pretcribed  by  any  law,  to 
not  utterly  void.  That  the  instrument  in  ques- 
tion was  taken  tor  a  lawful  purpose  cannot  be 
questioned.  It  was  taken  to  secure  the  faithful 
performance  of  duties  imposed  by  law  upon  a 
receiver  of  public  money. 

Although  the  question  came  up  in  the  Qr- 
cuit  Court  upon  a  •demurrer  to  the  [■»<! 
declaration,  the  point  «»ilfled  does  not  involre 
any  inquiry  respecting  the  sufficiency  of  tLa 
declaration.  The  declaration  Is  referred  to 
merely  for  a  description  of  the  instrument  up- 
on which  the  question  arose.  And  if  the  Instru- 
ment can  be  made  valid  and  binding  at  common 
law,  by  any  averments  and  legal  evidence,  the 
question  must  be  answered  in  the  affirmative. 

This  instrument,  aa  set  out  in  the  second  and 
third  counts  in  the  declaration,  bears  date  on 
the  first  day  of  April,  in  the  year  1838,  reciting 
that  the  President  of  the  United  SUtes  ha£ 
puTBuaBt  to  law,  appointed  the  said  William 
j.inu  to  be  receiver  of  public  money  for  the 
district  of  lands  subject  to  sale  at  Vandalia,  in 
the  State  of  Illinois,  for  the  term  of  four  years 
from  the  12th  day  of  January,  in  the  year 
1835,  by  commission  bearing  date  on  the  IZtlt 
of  February,  1836.  That  the  said  defendant* 
did  then  and  there,  in  and  by  said  instrument 
in  writing,  by  the  names,  contractions,  abbre- 
viations, and  descriptions,  etc  (naming  all  the 
defendants),  acknowledge  themselves  to  be 
held,  and  firmly  bound,  unto  the  said  plaintiff 
in  tbe  sum  of,  and  promised  to  pay  unto  the 
said  plaintiffs,  one  hundred  thousand  dollars 
of  mouey  of  the  United  States;  to  which  pay- 
ment well  and  truly  to  be  made,  they,  the  said 
defendants,  bound  themsetves  jointly  and  sev- 
erally, their  joint  and  several  heirs,  executors, 
and  administrators,  by  tbe  said  instrument  in 
writing;  which  said  instrument  in  writing  was, 
however,  to  be  void  and  of  none  effect,  in  caat^ 
and  upon  the  condition,  that  the  said  William 
Linn  should  faithfully  execute  and  discharge 
tbe  duties  of  his  office  of  receiver  of  pubUe 
moneys  as  aforesaid;  otherwise  the  said  instru- 
ment in  writing  should  abide  and  remain  in  fnll 
foroe  and  virtue.  And  the  question  is.  whether 
this  instrument  is  binding  at  oommon  law,  as  a 
security  for  the  faithful  discharge  of  the  dutiw 
of  reoei'rer  of  public  moneys  by  William  Linn. 
The  argument  urged  to  the  court  against  ths 
validity  of  this  instrument  has  been  presented 
under  the  following  heads: 

1.  That  the  writinj;  is  without  ooosideratioB. 

2.  If  not  without  consideration,  it  was  a  past 
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SIS*]  The  redtml  tn  the  Initrument  ii  tbkt 
tlio  President  of  the  United  States,  purauant  to 
Uw,  b»d  appointed  the  said  William  Linn  ra- 
wlver  of  public  money  for  the  district  of  land, 
mbject  to  sale  at  VandalU,  in  the  State  of  Illi- 
Bois,  for  the  term  of  four  jean  from  the  12tli 
of  January,  1836,  and  who  waa  duly  eommia- 
rioned  for  that  purpoie;  and  he  was  accord- 
ingly, by  the  laws  of  the  United  States,  entitled 
to  receive  the  same  compensation  and  emolu- 
nents,  and  subject  to  the  same  duties  in  every 
nspect  In  relation  to  the  lands  to  be  disposed 
flf  at  his  office,  as  are  or  may  be  by  law  pro- 
vided in  relation  to  the  receivers  of  public 
Boney  in  otiier  oflices  established  for  the  sale 
at  public  lanils;  aod  waa  by  law  required  to 
give  security  in  the  same  manner  and  sum  as 
other  receivers  of  public  moneys  for  the  sale 
«f  public  lands.  4  Story,  2374,  art.  28,  June, 
1834. 

Ttiese  emoluments  were  the  aonsiderations 
allowed  him  for  the  execution  of  the  duties  of 
his  office;  and  his  appolutment  and  commis- 
■Ion  entitled  bim  to  receive  this  compensation, 
whether  he  gave  any  security  or  not.  His  offi- 
cial rifjhts  and  duties  attached  upon  his  ap- 
Kintment.  This  was  so  held  by  this  court  in 
i  cose  of  The  United  States  v.  Bradley,  10 
Peters,  304.  The  court  there  say,  it  has  been 
objected  that  Hall  was  not  entitled  to  act  oA 
paymaster  until  he  had  given  the  bond  required 
Djr  the  Act  of  1S18,  in  the  form  therein  pre- 
■eribed;  and  that  not  having  given  any  such 
bond,  he  is  not  accountable  as  paymaster  for 
Miy  moneys  received  by  him.  We  are,  say  the 
MUrt,  of  a  different  opinion.  Hall's  appointment 
Wt  a  paymaster  was  complete  when  his  appoint- 
ment was  duly  made  by  the  President,  and 
oonfirmi'd  by  the  Senate.  The  giving  the  bond 
irns  R  mere  ministerial  act,  for  the  security  of 
tbe  uoveniinent;  and  not  a  condition  precedent 
to  his  iiulhority  to  act  as  a  paymaster.  Having 
received  the  public  moneys  as  paymaster,  be 
ausL  account  for  such  money.  According  to 
tbis  doctrine,  which  is  undoubtedly  sound, 
Ijnu  was  a  receiver,  de  jure,  as  well  as  de  facto, 
when  tbe  instrument  in  question  was  given. 
And  although  the  law  requiring  security  was 
directory  to  the  officers  intrusted  with  talcing 
nch  security,  Unn  was  under  a  legal  as  weU 
«•  «  moral  obligation  to  give  the  security  re- 
quired by  law;  and  being  entitled  to  the  com- 
pensations and  emolumenta  attached  to  the 
office,  which  by  his  commission  was  to  con- 
S14*]  tinue  for  four  'years  from  the  12th  of 
January,  1S35;  this  was  a  suHicient  considera- 
Uon,  appearing  on  tbe  face  of  the  instrument,  to 
Mipport  the  promise.  A  benefit  to  tlie  promis- 
or, or  damage  to  ttie  promisee,  constitutes  a 
r  consideration.  G  Cranch,  150;  2  Peters, 
It  Linn  received  a  sufficient  considera- 
tion to  uphold  the  promise  on  his  port,  it  was 
mfficient  to  bind  the  sureties.  There  was  no 
■eeessity  for  an^  consideration  passing  directly 
between  tbe  plamtilTs  and  the  sureties.  It  was 
one  entire  and  original  transactionj  and  the 
eonsideration  which  supported  the  contract  of 
Unn  supported  that  of  his  sureties.  If  the 
■ontract  lietween  the  plaintiffs  and  Linn  had 
been  executed  and  perfectly  past,  before  the 
•tber  defendants  became  sureties,  so  that  their 
promise  and  undertalcins  could  not  connect 
!•  li.  ed. 


Itselt  with  the  original  eontr«et,  ft  would  bave 
required  a  distinct  consideration.  Bnt  tbe 
whole  betuE  one  entire  and  original  contract, 
and  not  collateral  on  the  part  of  tlie  sureties, 
the  consideration  received  by  Linn  was  suffi- 
cient to  support  tbe  contract  on  the  part  of  his 
sureties.    8  Johns.  37;  Cro.  Elii.  13T(  S  Burr. 

issa. 

2.  This  was  not  a  past  and  eitecuted  consid- 
eration. Tbe  mere  appointment  of  Linn,  as  a 
receiver  of  public  money,  was  not  the  consid- 
eration of  the  contract,  but  the  emolumenta 
and  benefit  resulting  from  the  appointment 
formed  the  consideration.  It  was  a  continuing 
consideration  running  with  faia  continuance  in 
office,  and  existed  in  full  force  at  tbe  time  the 
instrument  in  question  was  signed.  This  ap. 
pears  from  tbe  recitals  in  the  contract.  The 
term  of  office  was  four  years  from  tbe  12tb  of 
January,  1835. 

S.  But  it  has  been  very  strongly  pressed  up- 
on the  court,  that  it  is  against  the  policy  of  the 
act  of  Congress,  to  allow  security  to  be  taken 
otherwise  than  by  a  bond.  It  may  be  well 
questioned  whether  this  objection  comes  prop- 
erly under  consideration  in  the  question  certi- 
Aed  to  this  court;  which  is  simply,  whether  this 
instrument  is  good  at  common  law.  This,  in 
strictness,  presents  tbe  question  entirely  inde- 
pendent of  the  statute,  and  as  if  no  statute  had 
ever  been  passed  on  the  subject.  But  we  da 
not  wish  to  conllne  ourselves  to  tbis  narrow 
view  of  tbe  ouestion.  The  act  of  Congress, 
under  which  this  instrument  was  taken  (1  Story, 
TB6,  sec.  0),  directs  that  a  receiver  of  public 
moneys  shall,  'before  he  enters  upon  [*31K 
the  duties  of  his  office,  give  bond,  with  ap- 
proved security,  in  the  sum  of  ten  thousand 
dollars,  for  the  faithful  discharge  of  bis  trust- 
The  statute  does  not  profess  to  give  the  precise 
form  of  tbe  bond.  It  is  only  a  general  direc. 
tion  to  give  a  bond  for  the  faithful  discharge  of 
the  trust.  There  are  no  negative  words  in  the 
act,  or  anything  by  implication  or  otherwise, 
to  make  void  a  security  taken  in  any  other 
form;  nor  is  tliere  anything  in  reason  or  sound 

e'inciple  that  should  lead  to  such  a  conclusion. 
ad  it  been  deemed  by  Congress  of  such  im- 
portance as  is  now  attached  to  it,  it  la  reasona- 
ble to  suppose  that  securities  taken  otherwise 
tban  by  bond  would  have  been  declared  void. 
I'he  only  objection  urged  against  tbe  validity 
of  this  instrument  is,  that  it  has  no  seals  an- 
nexed to  the  names  of  the  signers.  In  ever; 
other  respect  it  is  not  pretended  but  thst  It  con- 
forms precisely  to  the  requirements  of  the  stat- 
ute. And  what  is  the  real  difference  between 
an  instrument  under  seal  and  one  not  under 
seal  t  The  only  material  difference  is,  that,  in 
the  one  case  the  seal  imports  a  consideration, 
and  in  tbe  other  it  must  be  proved.  There  ought 
to  be  some  very  strong  grounds  to  authorise 
a  court  to  declare  an  instrument  absolutely 
void  which  has  been  voluntarily  made,  upon 
a  good  consideration,  and  delivered  to  the  party 
for  whose  benefit  it  was  intended.  There  is,  in 
this  esse,  no  principles  of  public  policy  or  mo- 
rality violated.  But,  on  the  contrary,  the  ob- 
ject and  purpose  for  which  tbe  instrument  was 
given  was  in  furtherance  of  the  provisions  of 
the  statute,  and  in  eompUanoe  with  the  legal 
and  morvl  obligations  unpos^  y^^^^Y^  i*'- 
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oBtm  of  pnbUa  woneja.  Hm  act  of  Congrea* 
dlreeta  »  Mud  to  be  taken,  in  the  penalty  of 
ten  thoUBuid  dollars.  Suppose  a  bond  Bhoiild 
be  taken  is  the  penalty  of  twenty  tbouaaad, 
would  it  on  that  account  be  void  I  I(  it  must 
minue  the  preeiae  dircetions  of  the  act,  it  cer- 
WnlT  would  be  void.  The  authority  girea  to 
Um  Preaident  to  inereaae  the  amount  of  tfae 
bondi,  was  not  paaaed  until  the  year  1820  (3 
StoiT,  17M] ;  and  if  any  departure  from  the 
prMUefonnof  the  aeeurity  directed  byth«  atat- 
nte  would  malce  roid  tbe  bond,  an  increaM  of 
the  penalty  would  have  had  that  effect  before 
the  Aot  of  1820.  The  act  direct*  a  bond  to  be 
Jven,  with  approved  Hcurity.  The  nature  of 
'la  aeeurity  ia  not  preacribed.  A  mortg^, 
'  any  other  approved  aeeurity,  voluntarily 
SIS']  given,  would  no  doubt  be  'valid;  and  it 
would  M  no  very  forced  interpretation  of  tlila 
act  to  consider  this  iiutruineiit  as  such  security. 
It  will  ha  seen  fro&i  the  recital,  compared  with 
Uh  date  of  thia  instrument,  that  il  wo*  given 
long  after  the  appointment  of  Linn.  Why,  and 
under  what  clrcumatancea  it  was  given,  do  not 
appear;  nor  ia  it  Important  here  to  inquire, 
^ontd  that  become  necessary,  the  proper  time 
to  Inquire  into  that  matter  will  be  upon  the 
trial  of  the  cause. 

The  point  now  presented  to  thia  court  is  a 
aingle  and  abstract  question;  whether  thia  in- 
strument is  good  at  common  law,  It  is  argued 
Uiat  this  instrument  is  absolutely  void,  on  tbe 
ground  that  it  is  against  the  policy  of  the  act 
to  permit  security  to  be  talien  in  any  other  form 
than  is  prescribed  by  the  act.  In  a  certain  sense 
this  may  be  true.  It  is  the  duty  of  all  public 
offloers  intrusted  with  the  execution  of  powers 
delecated  to  them  to  pursue  the  directions  of 
tbe  law  conferring  the  power.  But  to  construe 
all  auch  laws  as  t^  special  delt^tion  of  author- 
ity, to  be  strictly  and  literally  pursued;  and  to 
eoDsider  every  departure  from  It  aa  done  with- 
out authority,  and  absolutely  void,  would  fre- 
quently be  defeating  the  very  object  and  pur- 
pose (or  wbicb  the  mw  ia  made,  and  ought  not 
to  reoeive  sudt  a  oonstmction,  unlesa  the  stat- 
nto  itself  declares  all  such  acta  void.  But  if  the 
mere  omlaaion  to  put  aaals  to  the  inttrument 
tbfll  make  it  void,  every  other  departure  from 
a  striot  and  liberal  oomplisnce  with  the  direc- 
tion of  the  act,  would  make  void  the  security. 
This  bu  not  been  tbe  light  in  which  this 
court  ha*e  viewed  an^ogoos  casea.  In  the  case 
of  The  United  SUtes  ».  Bradley,  already  re- 
ferred to,  the  court  say,  "it  has  been  urged 
that  the  Act  of  1810  (eb.  OS)  doea,  by  necessary 
implication,  prohibit  the  taking  of  any  bonds 
from  paymasters  other  than  those  in  the  form 
prMcribed  by  tbe  Oth  section  of  the  act;  and, 
therefore,  that  bonds  taken  in  any  other  form 
are  utterly  void.  We  do  not  think  ao.  The 
act  merely  prescribes  the  form  and  purport  of 
tbe  bond  to  be  taken  of  paymasters  hy  the  War 
Department.  It  is  in  this  respect  directory  to 
that  department;  and,  doubtless,  it  would  be 
Ulegai  for  that  department  to  insist  upon  a  bond 
•ontaining  other  provisions  and  conditions  dif- 
fering from  those  prescribed  or  required  by  law. 
But  the  act  has  nowhere  declared  that  all  other 
bonds,  not  taken  in  the  prescribed  form,  shnll 
S17*]  be  'utterly  void.    Nor  does  «uch  an  im- 

Sllcation  arise  from  any  of  the  termi  contained 


in  the  aet,  or  from  any  prindplw  of  pnUlB 
policy  which  it  ia  designed  to  promote.  A  bond 
niay,  by  mutual  mistake  or  accident,  and  whol- 
ly without  design,  be  taken  in  a  form  not  pn- 
scribed  by  the  act.  It  would  be  a  very  ntia- 
chievous  interpretation  of  the  act,  U>  auppaaa 
that,  under  auch  circumstances,  it  waa  tlie  in- 
tendment of  the  act  that  the  bond  should  be 
utterly  void.  Nothing,  we  think,  but  very 
strong  and  express  language  should  inducB  a 
court  of  justice  to  adopt  such  an  interpretation. 
Where  tbe  act  speaks  out.  It  wonid  be  our  dn- 
ty  to  follow  it;  where  It  is  silent,  it  la  a  aufll- 
cient  compliance  with  tbe  policy  of  tbe  act  to 
declare  the  bond  void,  as  to  any  oonditiona 
which  are  imposed  upon  a  party  beyond  what 
tbe  law  requires.  This  is  not  only  the  dictate 
of  the  common  law,  but  of  common  aense." 

Tbe  act  under  which  the  security,  in  that 
case,  was  taken,  is  substantially  the  same  aa  the 
one  under  which  the  instrument  now  In  ques- 
tion waa  taken.  8  Story,  1676.  It  requires  tk» 
pftjmaster  to  give  good  and  auffieieDt  bimd  to 
the  United  Statea,  fully  to  account  for  all  mon- 
eys and  public  property  which  he  may  iceeire, 
in  such  sums  as  tbe  Secretary  of  War  shall  di- 
rect. All  the  reasons  urged  bi  favor  of  the  va- 
lidity of  the  bond  in  that  case  apply  with  eqiul 
foree  to  the  one  now  before  the  court.  The 
only  departure  of  the  instrument  from  the  di- 
reetlona  of  the  act,  is  tbe  want  of  a  seal;  and 
this,  aa  is  said  in  the  case  i^alnst  Bradley,  may 
have  been  omitted  by  mutual  mistake,  or  aed- 
dent,  and  wholly  without  design.  We  think 
that  the  mere  want  of  seals  is  not  such  a  de- 
pulure  from  tbe  act  as  to  warrant  the  court 
upon  any  supposed  principles  of  public  poUey, 
to  pronounce  thia  instrument  utterly  void;  it 
being  good  at  common  law,  and  given  in  fnrtb- 
eranoe  o(  the  great  object  of  the  statute,  and 
as  security  for  tbe  fsJthful  discharge  of  ths 
duties  required  of  the  office. 

We  are  accordingly  of  opinion  that  the  sec- 
ond question  muit  be  answered  In  the  affirma- 
tive. 


This  cause  came  on  to  be  beard  on  the  inm- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States,  for  the  District  of  Illinoia, 
'and  on  the  points  and  questions  on  [*S1I 
which  the  judges  of  tbe  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  oertiSed 
to  this  oonrt  (or  its  opinion,  agreeably  to  the 
act  of  Oongresa  In  auch  case  made  and  pro- 
vided, and  vraa  argued  by  counsel ;  on  conaider- 
atlon  whereof,  it  is  the  opinion  of  this  court, 
1st.  That  the  obligation  set  out  in  the  second 
and  third  counts  In  the  deelnration,  being  with- 
out seal,  is  not  a  bond  within  the  act  of  C^ 
gress;  and  2d.  That  such  an  instrument  is  good 
at  common  law;  whereupon  it  is  now  here  ot- 
deied  and  adjudged  by  this  court  that  it  be  so 
eerlifled  to  the  said  Urcuit  Court.  .J    . 


I8U  The  Urxed  Staxu  Y.  Hxubfisb.  4U 

SI**]  ■THE  ONITED  STATES,  Appellants,  ernor  ud  eorporatton  of  BmI  Florida,  tU  &2d 

V.  of  MBrefa,  IBU. 

JOSEPH  DELESPINE,  Appellee.  ^''*  petition  allegM,  u  the  reuon  clkim  wu 

"  not  before   presented  tor  confirmation,  there 

t  was  no  person,  during  a  great  portion  of  the 

Spanldi   laud   grant   In   Florida,   indefinite   In  time,  as  the  Distriot  AttorneT  of  the  United 

looation,  not  confirmed — evidence — grant  void  Statei,  on  whom  proceaa  could  b«  eerred  M  ie 

for  BncerUinty.  required  by  the  act  of  Congreae. 

The    document!    on    which    the    elaim    iru 

A  fraat  to  the  BpenUh  Mtborltl*.  WM  mad.  o(  found^,   and   which  were   referred  to   in  the 

nlDe€-two  utouiBud  oat  hundred  and  ilitj  ucm  proceedings,  on  the  part  of  the  petition 


of  land  at  New  River.  In  FlorMa,  In  IBIS,  Xter-  particularly  referred  to.  In  the  arrument  of  the 

ward!  the  arantee  determined  to  looitt  the  arant    %,. ,! •  _»  .v'    tt_;..j   di..i.„    ._j  i_ 

on  a  rtver  wventT  mliea  louUi  of  New  River     Tbe  Attorney -d en eral  of  the  United  otates,  and  in 

• -■  - ■■•- ' —  timber,  the  Opinion  of  the  court. 

and  tbe  Xbc  United  States  resisted  the  elalm.  o 


arantee  proposed  erecting  mllti  (or  sawing  timber,    the  Opinion  of  the 
So  nirvej  wae  — ••-  -•  '"-• '  -'  "" —  •*' —  — '  "■-        •^-   ■■ ---i- .  -.-. 


^ „^  .u  "ey.^  U»"'p°S™lS't'«'?  allegation  thst  it  there  had  been  a  graiit,  which 

lected.    No  mills  were  erected'oB  the  lands  claimed,  was  not  admitted,  and  without  condition,  the 

nor  WSJ  anything  done  bv  him  under  the  gi-sot  tor  present    olaimant    holding    under    the    alleged 

the  purpose  ol  using  or  Improving  the  isnd  clelmed     • ,    ,_    , v.-i j.    i tu.   j;j    S.i 

to  havs^eeu  grsntld.    Held,  ttaft  (be  grant  mads  g™nt   to   Juan   Xavier   de   Arrambide  did  not 


_  181S,  of  lend  at  ths  moutl)  of  New  Kiver,  im-  oomply  with  the  requisitions  of  the  statute  in 

*?^^  ^*!'''l^i'"^i*'l**''%x*°l"'''."''?a*,2'.^'""''  Buch  case  made  and   provided;   and  also,  that 

Siii  tta^  Utle  dJlmrt   b?  ^e  psntee ;   and"  fbsi  tlie  cl»im  is  not  protected  by  the  Florida  Treaty, 
sons  rests  on  the  sovernment  of  United  States,  ■■        Tbe  Superior  Court  of  Florida  made  a  decree 

the  sateeMor  of  tEe  goTernment  of  Spala,  to  the  j„  favor  of  the  claimant;  and  the  United  SUtes 

'^*'co"c2«.c.l';f"?a°n'<l?'b?''a:2-Conncn  at  St.  An-  prosecuted  this  appeal. 
KustlDs,  wai  not  sutborlied  by  tbe  lawa  of  Spain,        Tbe  case  waa  argued  by  Mr.  Gupin,  Attoraey- 

"ww?™??f°fl^^^?V/fln';?J°.?l!l°».  I'nr.''  Oeoeral,  for  the   United  SUtes,  and  by  Mr. 

When  a  grsot  of  Isnd  Is  Inoponite  as  to  its  loca-  -n— .-i-L  <      &i.       _     ii__ 

tlon.  or  so  onceruls  as  to  the  pisee  where  tbe  Downing  for  the  appellee, 
lands  granted  are  Intended  to  be  aurveited  as  to        Mr.  Gilpin,  for  tbe  United  States: 

not  be  confirmed.  ninety-two   thousand   one   hundred   and   sixty 

The  Act  ot  CoDgrtas  of  26th  May.  18S0,  requires,  acres  of  land,  which  now  are,  and  always  have 

I'^th'"^',?;'^!'  ^SJ'^°.'''«r''.',J''.h='J.^f°.p'"'.'Srt'' ™  !>*=■'-   unsettled   and   uncultivated.     The  claim 

to   the  commlHilooera.  or  to  tbe  register  and  re-  .        '.  ,,        a    l      .■      n         -       ^^      ..      # 

ceiver  of  East  Florida,  and  had  not  been  "Dnally  ba*   been   allowed   by   tbe    Supenor   Court   of 

acted  aima,"  should  be  sdludlcated  and  aettled,  ai  East  Florida,  and  this  court  is  now  called  upon 

[ireecrlbied  In  tbe  Act  of  IS^S.  There  was  no  direct  i-  ratifv  thtt  ifanin'nn  Than  •«>  unnl 
ImlUtlon  as  to  the  time  In  which  a  clslm  should  "  ™""  that  deouion-  there  we  loveral 
Im  presented.  grounds  upon  which  this  ought  not  to  be  deno. 
When  s  petition  for  the  conQrmstlon  of  a  cisim  I,  The  claim  ii  one  of  which  the  eourt  be- 
to  lands  In  Florida  -as  preseoled  and  wes  defect-  ]„„  tad  no  Iwal  cognisance  at  the  time  it 
fcT-flw!  ff%ra15'b:"t7o"str"t'trSa%"',f,"iVS,>i1  pssscd  upon  i?  Under  the  Act  of  Congress 
petition    was   not    the   commeacement   of    the   pro-  'of    3d   March,    1823    (3    Story's    Laws,    [*SI1 

■^'"iftv  r^*,.^  Vh„',?M  lTi'.i'^^°L*ilVX^t^'wS:»  l^O^l-  comffliBsioners  were  appointed  to  exam- 
Buperlor  Court  aboutd  he  taken  as  the  date  wtien  ."  ,-,■.        -  ..       '  ,    .  .         . 

the  claim  waa  first  preferred,  lie  into  the  validity  of  these  claims,  and  under 

When  certain  testlmoDiaia  of  title,  nnder  s  Span-  its  provisions  this  was  presented  to  their  con- 

w-ST'^,^  S,'™t,.^,?ni',''.°l,'f'TS»''t'Tni?.",f  S?.*?™  ?«;  sideration.     Their  report  thereon  waa  made  In 

npfore  the  commiaslonpra  of  the  United  Slates  lor , moK i    i n.-j    ..    n 

tbe  adjustment  of  claims  to  lands  In  Florida,  and  December,    1826,    and    submitted   to    Congreie. 

1>eroFe  the  Bnperlor  Court  is  Middle  Florida,  with-  On   the   Z3d   May,    1828,   an   Act   waa   passed 

J^,°l'S'"„Sn,?cX.".T..°'.,';2i.°.',,l'S  »  St.,y-,  L.W,    212<)  .ulhoriring  eMB».t., 

Interfere  with  the  question  sa  to  tbe  sufBclencv  of  whose  claims  had  not  been  finally  settled  under 

the  proof,  or  the  aiitbcDtlcity  of  tbe  acts  relailng  the  regulations  previously  adopted,  to  submit 

K,h'55«'i;'!i  ji"3.."."b,r;.:'S.T.bS.,'S  ">™  >'■  •'i'fx'r.-'r-T-  •'ir-s' ""fx 

Judge  of  the  evldsnce.  penor  Court  of  that  district  in  Flonda  m  which 

The  caas   of   Ths  United   Slates   v.    Clsrke,   S  the  lands  lay;  but  there  was  an  express  provi- 

Psters.  4H  dted.  aion  that  they  should  be  forever  barred,  nnlesa 

this  should  be  done  within  one  year  from  th« 

APPEAL  from  the  Superior  Court,  Southern  passage  of  the  act,  that  is,  before  the  23d  of 
District  of  Florida.  May.  1829;  or  if,  from  any  neglect  of  the 
HO')  'In  November,  1830,  Joseph  Deles-  claimant,  they  were  not  prosecuted  to  a  final 
pine  presented  a  petition  to  the  Superior  Court  decision  within  tiro  years,  that  is,  the  23d  of 
of  East  Florida  asking  for  the  confirmation  of  May,  1830.  On  the  28th  of  May.  1830,  Con- 
si  grant  by  the  SpanUh  government  of  Florida,  gress,  by  an  Act  then  passed  (4  Story's  Uws. 
of  a  tract  of  land  on  tbe  Rio  Neuvo  of  two  8188),  provided  for  oertam  claims  that  had 
loMgnea  to  each  point  of  the  compass;  to  eon-  '>**''  'OJ'orted  upon,  amour  which  the  present 
tain  ninety-two  thousand  one  hundred  and  six-  ""  "ot  embraced ;  they  then  went  on  to  ds- 
ty  aeres.  clare,  in  express  terms,  "that  sU  the  remaining 
The  elaim  of  the  petitioner  was  founded  on  olnJnw,  which  had  been  presented  according  to 
an  alleged  grant  to  Juan  Xayier  de  Arrabide,  !»'.  I""^  ?<■'  fl°?"7  »eted  upon,"  should  bo 
m.  Spwish  subject,  by  the  Captain- General  of  adjudicated  »>7^  tho  Kurts  in  Florida,  in  the 
tlie  Sund  of  &ba,  on  the  16th  of  November,  ^mwr  prescribed  by  the  Act  of  28d  May,  1828. 
181S.  and  whleh  waa  confirmed  by  the  aov-  0°  *^*  20th  of  November,  1830,  tbe  present 
claim  was  presented  to  the  Superior  Court  of 
East  Florida.  This  the  elaimasit  bsA.  wi  ih^ 
to  do,  uol(M&)«A.^M«ft  V^^'^'O'^^i™*'?^^ 


r  tka  bnr  ^woribad,  and  not 


1  tnmBk  SxAnSa 


(.tbair 
dcdalon,  and  It*  Mport  to  Coograw,  did 
UBtnat  to  neli  »  AiiaI  utioa  u  tlM  law 
twnptotaJ.  Suofa  chw  OMUiot  b*  oonaiderad 
H  tboM  whkA  Ooograu  ngwrdtd  h  uiiMtad 
Dpoa,  ftnd  for  whkb  it  wu  tlw  object  of  th* 
law  ts  profMa.  It  wm  aTidantly  nuMit  to 
grant  tiow  bejond  tba  two  nara  pnMrUwd  In 
tiM  Aot  of  iraS,  for  the  adjudlMtkm  of  tb« 
aUnu  that  might  be  than  pending  in  the  eourti 
of  Floiida.  Bat,  admitting  that  thli  eaeo  WM 
not  floallj  acted  upon  by  tba  pracaedinga  in 
1SZ«,  atill  tha  main  inquii?  ia,  wbethar  it  had 
been  preTionaly  piaaanied  "aooording  to  law." 
Thia  waa  an  indlapenaabla  reqnidt*.  The  law 
Konliad  ita  pwaenlatlon  befoia  tha  23d  of  May, 
ISO.  It  waa  not  ao  praaented.  Had  it  bean  ao 
pnaanted  and  not  properlv  proaaoatad,  it  would 
than  hara  been  within  the  tanna  of  thla  act. 
S»*]  *U  never  waa  tbe  intention  of  Congnaa 
to  permit  thoae  who  bad  allowed  their  elaima 
thna  to  remain  unprsBeated,  now  to  bring  tfaem, 
for  tha  flrat  time,  before  the  ooorta.  The  fail- 
t  to   "preaent  the  claim   acoording  to   law" 


t  to  Juan  Xavier  da  Ammbide,  aaid  to 
hara  bean  made  bj  the  oouneil  of  tbe  dl 
St.  Angoftine,  on  the  22d  of  March,  181'  . 

rrauance  of  a   "oertiflcacion,"  or  teatlmonial 
hia  favor,  pnrporting  to  have  been  iaaaed  b; 
eputation  at  Havana,  and  filed 


a  hia  favor,  purporting  to  have  been  iaaaed  b; 
the  FroTinoial  Deputation  at  Earana,  and  filed 
among  tbe  reeorda  of  the  Citjr  Council.  The 
Bola  aTidanoa  of  thia  grant,  produeeu  iy  the 
olalmaut,  oonaiata  of  a  cop;  of  the  filed  cop; 
of  the  pToeeedinga  of  the  Deputation  at  Hava- 
na, ana  of  tbe  prooeedinga  theicon  of  the  City 
Ooimall  at  St.  Auguatine.  The  whole  o(  theae 
ara  oertlflad,  at  St.  Auguatine,  by  Juan  da  Bn- 
tralgo,  who  merely  aaya,  "tbia  ia  a  oopy." 
Than  ia  alao  a  eertiUcata  that  Entralgo  la  aea- 
retary  of  tba  City  ConnoU,  and  a  notary  of  the 
fovanimant.  Tbaro  ia  no  aaeondary  or  cor- 
roboratlva  taaUuony  to  anataiii  the  grant. 
There  la  no  avidenoa  of  the  ezlatanoe  of  the 
original  doeumanta  aithar  In  Cuba  or  Florida. 
There  la  no  anrvay,  or  auhsequent  order,  or 
proaaoding  aonneeted  therewith.  There  la  no 
proof  of  Bntralgo'a  aignature,  or  that  of  the 
annexed  eertUicatca.  It  ia  anbmitted,  that  thia 
avidenea  la  altogether  Inauffldeut  to  bring  the 
caae  within  the  mla  eatabliabed  by  tUa  oonrt, 
in  tha  aaaa  of  tbe  United  Statea  v.  Wiggina,  14 
Fatara,  SM.  If  an  alleged  oopy  of  a  grant, 
thna  unaupported  by  any  additional  teatimooy, 
ii  taodvaJaa  auffldent.  It  would  not  be  difflonlt 
to  anataln  tha  inoat  unfounded  elaima.  The 
rula  jmrt  referred  to  la  eertainly  one  of  the 
broadeat  UbaraUtyj  it  la  all  that  claimanta  can 
laqolrat  to  extend  it,  in  tha  manner  now  pro- 
noaad,  would  ba  aaricnialy  to  endanger  the  evi- 
danoaa  of  titlaa,  wlille  it  would  give  to  daim- 
aata  aa  indnlganaa  whidi  no  Jnat  or  prudent 
UlMiaUty  requtran. 

B«t  the  grant,  if  Bade,  waa  not  1<^  and 
valid;  it  waa  not,  and  eould  not  have  been 
"perfeetad  into  a  aompteto  titles  under  and  in 
aMifomity  to  tha  tewa,  uaagea,  and  euatoma" 
«t  the  Spaniah  govenunant.  8  StorVa  Lawa, 
1980.  Tha  crant  aonalata  of  two  dlatuict  parte 
Mid   pmoaeainga.     Tint,   tha   eaitlfloaaion,  or 


_  of  tha  Provineiaf  Deputation  of 
Havana,  dated  4th  *Decetnber,  1B13,  in  [*S23 
whidi  (Jter  "ate  picaaed  to  state"  to  tbe  City 
Oouneil  of  St.  Auguatine,  "that  they  grant  in 
proparty"  to  Arrambide,  two  leagues  "of  tha 
land  ba  may  eiiooae,  from  the  mouth  of  New 
Blvar,  which  diachargaa  itaelf  on  the  ooaat  of 
Eaat  Florida*  and  through  Puerto  Largo,  on 
the  aouth  part,  following  tbe  same  course  to 
tha  ahore."  Saoond,  the  aocuerdo,  or  resolu- 
tion of  tbe  "Ayuntamiento"  or  City  Council 
of  St.  Auguatinok  datad  S!2d  March,  )814i  in 
whidi,  "in  ohediNioe  aa  wall  to  the  resolution 
of  tha  aforesaid  deputation,  aa  to  tbe  approval 
of  tlM  moat  ^Doellent  Oaptain- General,  tney  da< 
terminad  to  giant  tha  favor  aolicited"  by  Ar- 
ramblde,  which  waa  *^  despatch  to  him  the 
title  of  property  of  the  aaid  two  leagnea  to  ttM 
north  of  the  nver  Miamia,  which  are  on  tlia 
northweat  side  of  tbe  Cayo  Biaeayno;"  he  n- 
serving  to  himself  to  produce  the  plat  of  tha 
aaid  luida  aa  soon  aa  he  found  himadf  prepared 
to  talu  it  out;  and  they  directed  their  aecia- 
tary  to  deliver  to  him  an  authenticated  copy  of 
all  theae  proceediuga.  This  purporta  to  haw 
been  dona  on  Sd  June,  1814 

This  grant  thna  dependa,  in  fact,  on  the  aa- 
thority  of  the  Provincial  Deputation  at  Havana 
to  make  it.  Whence  ia  their  power  derivadt 
Ko  inatanoe,  among  the  numerous  eases  that 
have  been  adjudged  by  tbia  court,  baa  occurred 
in  which  sueh  an  authority  haa  been  relied  on 
by  a  claimant.  It  is  at  total  varianoe  with 
uaage  and  practice;  it  ia  at  total  variance  with 
the  whole  land  system  of  the  Spaniah  coloniea; 
it  haa  no  sanction  In  the  laws  of  the  Indies. 
Tha  answer  ^ven  by  oounsel  for  the  claiaunts 
to  theae  objections  is,  that  "the  land  waa 
granted  by  the  provincial  eammitt«e,  tbe  con- 
stitution of  that  day  being  then  in  force  in  tha 
provinces,  and  said  eommlttee  having  povrar 
to  grant  lands."  To  aupport  this  allegation.  It 
must  be  shown  that,  by  toe  constitution  orbtwa 
of  Spain,  the  Provindal  Deputation  at  Havmaa 
had  autliority  to  grant  landa  In  ^st  Floiidft, 
What  authority  to  this  effeet  haa  been  pro- 
duced T  Nothing  whatever  but  tba  decree  of 
tha  Cortea  of  tbe  4th  of  January,  1811  1 
Clarke'a  Land  Lawa,  lOML  A  alight  examina- 
tion of  that  decree,  and  of  tha  constitutional 
provisions  out  of  which  It  grew,  will  show,  not 
only  that  it  ooofera  no  aucb  power,  but  that  tha 
exerdae  of  it  la  at  varianoe  with  the  proviaiona 
and  object  of  the  decree.  The  new  constitution 
of  Spak  waa  adopted  by  *tha  Cortea,  [*SB4 
in  the  abaence  of  tha  king,  on  the  Uth  of 
Hareh,  1812.  The  first  and  second  chaptara  of 
tbe  aixth  title  eatabliah  tba  "Ayuntamientoa' 
or  town  eouncila,  and  tha  "Diputadonea  Pro- 
vincialee:"  and  preacribe  the  funotiona  of  both. 
Among  theae,  no  power  ia  conferred  to  diapoao 
of  the  public  domain.  It  may  have  been  tho 
intention  of  the  Cortes,  and  probably  waa,  to 
Teat  in  them  this  power,  under  reguIaUona  to 
ba  digested  in  future  lawa.  By  the  constitution, 
however,  it  waa  neither  directly  nor  indireetly 
done.  2  Decretos  da  laa  Cortea,  154,  167.  Barl; 
in  the  following  year  we  aooordinii^  fina 
the  Cortea  acting  on  tha  anbjeet.  On  the  I7th 
of  January,  1813,  tha  Ragancy  promulgated  Um 
daeraa  adopted  by  the  Cortea  on  the  4th  of 
that  month  (3  Deoretoa  da  las  Cortea,  174)  1 
Oarlca'a  Uai  Uwi,  UKW]  8  PaUrs,  4S4;   14 
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l>et«n,  142,  liy  wUch  it  wm  determiiied  thkt 
Um  public  domain  (contrary  to  Uie  tyntem  pN- 
Hoiwlj  existing)  should  m  do  longer  ceded 
gratuitously  to  lettlers,  but  be  'made  to  aerre 
as  an  aid  to  ttie  public  neceBsities."  Among  the 
articles  of  this  decree  waa  one  directing  "the 
Provincial  Deputations  to  propose  to  the  Cortes, 
thn>ugli  the  medium  of  the  Eegenc;,  the  time 
and  the  terms  when  it  would  be  most  conven- 
ient to  carry  this  disposition  into  effect,  iu  their 
respective  provinces,  according  to  the  circum- 
■tanoea  of  the  country,  and  the  lands  which  it 
may  be  indispensable  to  preserve  for  the  town- 
ships, in  order  that  the  0>rtes  may  determine 
upon  what  may  b«  most  eonvenient  to  each 
territory;"  and  it  was  further  directed  that 
"this  busiuesB  be  recommended  to  the  zeal  of 
the  Regency  of  the  Kingdom,  and  to  the  two 
•ecretaricB  of  state,  in  order  that  they  may 
bring  forward  and  Inform  the  Cortes  at  all 
times  of  the  representations  which  the  Provin- 
cial Deputations  direct  to  them."  1  Clarke' 
Laitd  Laws,  1006.  This  is  all  that  the  decre 
says  in  regard  to  the  power  of  the  Provincial 
Deputations,  It  has  no  reference  whatever  to 
grants  of  the  public  lands  by  them.  They 
were  required  to  make  reports  as  it  may  be 
seen  that  the;  again  were  in  ISZO,  when  similar 
changes  were  again  contemplated  (6  Decretos 
de  las  Cortes,  346),  on  certain  points  which  the 
Cortee  desired  to  ascertain,  in  order  to  perfect 
the  contemplated  change  in  the  mode  of  dis- 
posal of  the  national  domain.  They  were  to 
examine  what  quantity  was  to  be  reserved  for 
township  purposes.  They  were  to  eommunl- 
SS&*]  cate  thrir  opiniona  to  the  secretaries 
of  atat«.  Thess  powers  and  duties  were  the 
•aly  ones  whieh  the  moat  liberal  view  of  the 
decree  confers  on  tb«  provincial  deputations. 
To  eonstrue  language  such  as  this,  in  a  decree 
fminded  on  a  system  which  was  to  make  the 
public  lands  "serve  as  an  aid  to  the  public  ne< 
ssssities,"  into  a  power  to  grant  gratuitously  in 
Absolute  property  more  than  ninety  thousand 
Aeres  to  a  single  individual,  is  to  interpret  it  in 
a  manner  warranted  by  do  rules  of  reasonable 
or  legal  construction.  It  is  also  to  be  inquired 
how  anv  power  conferred  on  the  Provincial 
Deputation  at  Havana  could  either  be  exer- 
cised by  themselves  in  Eaat  Florida,  or  be  del- 
egated by  them  to  the  City  Council  at  St.  Au- 
gustine; for  it  waa  from  that  body  that  the 
grant  to  Arramblde  actually  emanated. 

But  if  the  Provitteial  Deputation  aver  pos- 
sessed such  a  power,  it  was  annulled  before  the 
grant  was  pmeeted.  Arrambide  did  not  re- 
eeive  the  expedienta,  or  eopy  of  the  proceedings, 
tUI  the  30th  of  June,  1814.  He  was,  after  that, 
to  "produce  the  plat  of  the  said  lands,"  and 
waa  not  to  receive  his  title  in  form  until  he  did 
•a  On  the  4th  of  May,  1814.  Ferdinand  VII. 
rsanmed  the  throne  of  Spain;  and  among  his 
very  first  acts  was  a  royal  order,  dated  on  that 
day,  restoring  the  authority  of  the  captains- 
general  and  governors  in  the  provinces  (1  De- 
aretos  de  Fernando,  T,  13) ;  succeeded  very 
•hortlv  by  otber  decreea  re-establishing  the  an- 
Btent  laws  and  usages  in  America.  On  the  4th 
of  June  he  directed  tlie  obaerrance  of  the  laws 
of  the  Indies,  and  the  ordinances  of  the  Intend- 
ants  in  regard  to  the  public  domain;  and  dur- 
ing that  and  the  succeedinf;  month  several 
royal  deerses  to  the  same  eSe< 
10  li.  ed. 


gated.  Deoretos  del  Rey  Fentando  VIL,  V., 
I;  1  Qarke's  Land  Laws,  1010;  2  White's  Hew 
Bee.  1S5.  How  then  could  Arrambide  produce 
to  the  Provincial  Deputation,  or  to  the  City 
Council,  the  plat  which  he  had  promised!  How 
could  he  receive  his  title  in  form,  or  perfect 
his  grant,  under  a  system  which  was  totally 
anniuledl  How  could  it  derive  vaiiditv  from 
the  acts  of  an  authority,  which,  If  It  ever 
posseased  power  to  make  such  a  grant,  bad 
oeased,  by  the  change  of  the  government,  to 
retain  it,  even  before  the  time  when  he  re- 
ceived from  the  notary  the  evidence  of  his  in- 
cipient title  t  And  that  such,  too,  was  the  opin- 
ion of  the  officers  of  the  Spanish  government, 
who  have  ever  been  disposed  *to  couute-  ['32( 
nanoe,  as  far  as  possible,  these  claims  in  Flor- 
ids,  is  evident  from  the  testimony  of  the  su- 
perior accountant  of  Havana,  which  may  be 
seen  iu  a  report  made  by  him  fn  1824,  under  a 
royal  order,  in  relation  to  grants  of  land  in 
Florida.  He  says  tliat  no  evidence  whatever 
was  found  iu  regard  to  this  grant  in  the  prin- 
cipal treasury  at  Havana;  and  in  a  report  made 
shortly  after,  by  another  of  the  public  author- 
ities, this  grant  (with  the  exception  of  that  to 
Arredondo,  which  was  made  some  years  after- 
wards, under  the  royal  authority)  is  declared  to 
be  the  only  one  ever  known  to  have  been  mode 
of  land  in  East  Florida  by  the  authoritiee  of 
Havana.  2  White's  New  Re&,  378.  380.  It  may 
be  assumed,  then,  as  beyond  a  question,  that 
this  grant  from  the  Provincial  Deputation  at 
Havana,  would  not  have  been  recogniied  as 
"valid,  if  the  territories  bad  remained  under  the 
dominion  of  Eis  Catholic  Majesty,"  and,  there- 
fore, that  the  United  States  are  Dot  bound  to 
ratify  and  confirm  it. 

Admit,  however,  that  the  Provincial  Deputa- 
tion had  the  legal  ri^ht  to  authorise  the  dty 
Council  of  St.  Au^stine  to  make  the  grant,  as 
stated  in  the  testimonial;  still,  the  grant  made 
b^  the  Council,  on  which  the  claimant  rests 
his  title.  Is  not  warranted  by  it.  Ko  description 
can  be  more  carefully  explicit  than  that  which 
desi^iatea  the  tract  intended  to  be  granted  by 
the  Provincial  Deputation.  It  is  a  square  of 
land,  comprising  two  leagues  to  each  cardinal 
point  of  the  eompass,  on  the  south  side  of  New 
River,  reaching  down  to  the  seashore,  at  the 
intet  of  Puerto  Largo,  where  that  river  dis- 
charges itself  into  the  ocean.  This,  and  this 
only,  the  City  Council  were  authorized  to 
"grant  in  property"  to  Arrambide.  But  the 
resolution  of  the  Council  grants  htm  "two 
leagues  of  land  to  the  north  of  the  River  Ui- 
amis,  which  are  on  the  northwest  side  of  Cayo 
Biscayno."  and  that  is  the  tract  in  which  the 
claimant  now  asks  to  be  confirmed.  The  local- 
es are  altogether  different.  The  two  places 
e  distant  from  each  other  sixty  or  seventy 
lies.  The  poeition  that  the  location  cannot 
be  varied  from  the  description  In  the  grant, 
unlew,  as  in  the  case  of  The  United  SUtes  v. 
Bibbald,  10  Peters,  321  such  a  variation  be  ez- 

Sressly  authorised;  has  been  repeatedly  laid 
own  by  this  court.  If  the  claimant  alundona 
his  title  under  the  grant  of  the  Provincial  Dep- 
utation, and  relies  on  that  of  the  (Sty  CouLcil 
of  St.  Augustine,  he  is  met  by  two  oplections, 
'either  of  which  is  fatal.     The  Council  [*S17 


inect  were  ^mul- 


SuraEia  Oomr  at  tbi  UnriBt  Srina. 


land  Id  the  tnrltorr  of  Emat  Floridti;  knd  tr 
thrj  had.  thi*  (intnt,  which  they  have  here 
oiftda,  b  so  daflcfent  In  a  deacription  of  local- 
ity, tint,  OS  in  the  ciise  of  The  United  States  v. 
Forbes,  it  Is  impoesibte  to  found  a  decrea  upon 
it,  in  tliB  absence  of  any  return  of  survey. 
4.  If  the  claimant  has  eitobliahed  that  the 

rnt  of  the  land  he  claims  was,  in  fact,  made 
due  form,  still  the  validity  of  bis  title  de- 
pended on  the  survey,  occupation  and  settle- 
ment of  it,  and  the  erwtlon  of  mills.  The  con- 
cession was  not  solicited  or  conferred  on  ac- 
count of  any  services.  In  hie  representation, 
Arrambide  promises  "to  produce  the  plat  of 
the  lands,  as  soon  as  he  Suds  himself  prep«red 
to  take  it  out,  to  commence  the  establishment 
which  he  ia  to  effect."  The  survey  and  de- 
marcation of  the  land  were  thus  a  oondftion  of 
his  own  making,  in  the  year  ISM;  until  this 
should  be  done,  ne  was  not  prepared  to  receive 
his  title;  by  the  existing  regulations  in  regard 
to  grants  of  public  lands,  he  could  not  have 
done  so,  unless  a  settlement  and  survey  bad 
been  nude  within  a  limited  ^riod,  hut,  in  ad- 
dition to  that,  the  terms  of  his  own  application 
prescribed  their  necessity.  In  the  testimonial 
9f  the  Provincial  Deputation,  it  is  stated  that 
he  solicited  a  grant  of  the  land,  "with  the  ob- 
ject of  establieliing  on  ft  mill*  for  sawing  tim- 
ber;" and  this  is  assigned  as  a  reason  for  grant- 
ing him  a  tract  so  unusually  large.  From  the 
dainunt's  own  evidence,  as  set  out  tn  the  rec- 
ord, It  b  apparent  that  there  was  an  entire 
neglect  to  campty  with  any  such  conditions. 
Ill  1S18,  Arrambide  told  one  of  the  witnesses 
that  "he  was  going  to  build  mllli;"  and  in 
1S24,  anather  witness,  who  resided  near  the  Hi- 
ami  Kiver,  "knew  of  no  mills  being  erected 
there"  by  him.  A  witness  who  was  there  in 
ISIS,  "saw  two  white  families  and  some  negroes 
belonging  to  the  establishment"  of  Arrambide; 
but  on  returning  there,  about  four  years  after- 
wards, he  "found  but  one  of  the  familien  re- 
maining, and  understood  that  they  were  there 
on  their  own  oocount."  It  ia  not  even  alleged 
that,  before  thb  abandonment,  any  survey  had 
been  made,  or  any  plat  of  the  lands  produced. 
The  "assignment,  saya  Saavedra,  In  his  first 
report,  in  1S18,  to  Governor  Copptnger,  "of 
extensive  portions  of  territory,  which  have 
»28'J  been  made  for  the  establishment  'of 
factories,  to  persons  who  did  not  then  comply, 
or  have  not  since  preeented  themselves  to  es- 
tablish their  mechanical  worlu,  ought  to  be 
toniidered  without  any  right  or  value,  and  said 


bis  second  report,  made  u)  the  following  year, 
be  again  says,  "as  It  ia  certain  that  many  indi- 
viduals who  have  obtained  such  conoeseiona 
have  remained  in  oetioB,  without  having  for 
10  long  a  period  advanced  the  establishment 
of  said  works,  it  appears  just,  that  such  con- 
oessions,  which  have  remained  In  Inactivity, 
should  be  declared  null  and  of  no  effect.  2 
White's  New  Rec.  234,  ZOO. 
ill.  Downing,  for  the  appellee,  stated: 
Thb  is  a  doim  for  "two  leagues  of  land,  to 
each  point  of  the  compass,  for  the  purpose  of 
erecting  saw  mills,  making,  etc,  and  cutting 
lumber.  The  land  was  granted  by  the  Pru- 
vinoial  Committee,"  December  4,  1613;  the  eon- 
eUtution  of  that  day  being  then  in  force  in  the 


prorinees,  and  sold  coramtttee  having  (he  power 
to  grant  lands. 

This  grant  was  subsequently  approved  by 
Governor   Kindelan,   end    was   never   annulled. 

1.  Thb  grant  was  filed  before  the  court  ia 
time.    4  sec.  law  of  1830. 

2.  It  waa  mode  by  full  authorityj  It  woa  un- 
conditional,  and   b   valid. 

Ur.  Justlee  Citron  delivered  the  opinio*  of 

the  court: 

The  first  objection  to  the  decree  of  tbs  eoart 
below,  made  in  behalf  of  the  United  SUtes,  la: 
1.  "That  the  claim  ougiit  not  to  be  sustained; 
becauae,  neither  the  claimant,  nor  those  under 
whom  he  elainu,  ever  came  within  the  prori- 
siont  of  the  act  of  Congress,  applicable  to  tbe 
said  claim;  or  filed  any  petition,  memorial,  or 
necessary  documents  within  the  term  required 

By  the  Act  of  the  Eflth  of  May.  1830,  Cob- 
gress  declared  that  alt  ciaima  to  lands  not  aet- 
tled  by  that  act,  and  which  hod  been  prescttted 
to  the  commiBsioners  of  East  Florida,  or  to 
the  regbter  and  receiver  acting  a*  sudi,  and 
which  had  not  been  "flnallv  acted  npon," 
should  be  adjudicated  and  settled  as  prescribed 
■by  the  Act  of  1S28.  The  Bnal  action  [■■!• 
referred  to  In  the  Act  of  1830  was  that  of 
Congress.  7  Peters,  94.  Bo  that  the  claim 
In  cor- 

the  fourth  section  of  the  Act  of  1830;   nor  do 


for  the  establishment  of  tbs 
ground  that  it  had  not  been  filed  in  time.  By 
the  Act  of  1828  (c.  70,  s.  12).  it  was  declared 
that  chiims  not  brought  before  the  oourts  with- 
in one  year  from  the  date  of  that  act,  should 
be  forever  barred:  and  thus  stood  Delespine's 
claim  when  the  Act  of  1630  waa  passed.  This 
act  has  no  direct  limitation  in  it;  nor  is  it  open 
to  inquiry  in  this  case,  whether  a  limitation  can 
be  implied;  because  the  petition  waa  filed  in 
November,  1830,  within  one  year  after  the  date 
of  the  act;  end  although  the  first  petition  waa 
informal,  and  defective  in  aubstance,  still,  it 
would  be  too  strict  to  aay  it  was  not  the 
oommencement  of  the  proceeding,  bnt  that  the 


when  the  claim  was  first  preferred. 

It  had  been  filed  before  the  commissloneTe 
for  adjudioating  the  Florida  land  claims,  oa 
early  as  )8£fi,  we  are  Informed  by  the  petition; 
and  reported  to  Congreoa,  with  a  recommenda- 
tion that  it  be  confirmed.  Thin  fact  b  not 
denied  or  eontroverted;  nnd  which  we  take  ts 

8.  It  b  Insisted  that  the  evidence  in  tbm 
cause  It  insufficient  to  prove  that  the  alleged 
grant  or  coneeuion  was  ever  made. 

It  appeare  that  on  the  SBtb  dajr  of  Uay,  ISIS, 
Arrambide  applied  to  the  Provincial  Deputa- 
tion at  Havana,  for  two  leagues  of  land  to  each 


4th  of  December,  1813,  the  Deputation  aUted 
to  the  Council  of  Bt.  Augustine,  that  it  granted 
the  land  to  Arrambide;  and  referred  the  gran- 
tee to  the  Council,  with  a  command  to  tka 
Council  to  expedite  to  him  the  title. 

PM«n  IC, 


Tas  Unm  BrAn*  *.  Ite^wDn. 


The  ttrdinarr  modM  of  mating  kndj  fa 
Plorldft,  liAd  bwn  direct!]',  dther  b;  the  0»p- 
t«Jn-G«ii«nLl  of  Cuba,  or  the  Ooveriior  of  Flor- 
fiU;  but  owing  to  ■  recent  call  of  the  Oorteafn 
Spidn,  and  «.  re-organization  of  the  Spaniah 
gDTemmeDt,  exlBting  at  the  date  of  the  eoncM- 
slon ;  and  which  itate  of  thinga  laatcd  011I7  for 
SSO*]  *a  ehort  time,  the  mode  of  proceeding, 
in  regard  to  granting  the  public  domain,  wai 


Thli  appean  br  the  rojal  order  of  the  4th  of 
Jaiinarjr,  1B13,  found  tn  tlie  United  Statei  Land 
Lawe,  Appendix,  lOM.  It  waa  made  the  duty 
of  tbe  norincial  Depntatione  to  deriee  the 
moat  con*en[ent  mean*  of  making  grants;  and 
through  the  aecretariee  of  atata,  to  report  tbe 
'  >  the  Cortea,  for  their  recognition  and 


adoptloi 
The    : 


I  Deputation  at  Havana  aaaumed  the 
power  to  grant;  and  nothing  appearing  to  the 
contrary  of  the  eziatenoe  of  the  power  in  that 
bodj,  and  the  eooceeaion  niade  at  Havana,  not 
being  oppoied  to  the  rojal  order  of  January, 
IB13,  and  there  being  no  occaalon,  In  thi*  caee, 
to  inquire  into  tbe  powera  of  tbe  Provincial 
DeputationB)  we  have  treated  the  teBtimonial 
«a  emanating  from  tbe  proper  authority,  leav- 
ing the  point  open  to  future  inquiry,  ehould  an 
occaaton  call  for  it,  and  poaitively  require  u« 
to  decide  whether  tiw  Deputation  had  the 
power  aaiumed. 

It  waa  necessary  to  atate  tbua  much  of  the 
Cftra,  and  of  the  then  itate  of  the  Bpaniah 
tribunala  and  histMy ,  preparatory  to  diicuMing 
tbe  effect  of  the  proofs  intended  to  establiah 
that  the  grant  haa  in  fact  been  made. 

JoM  LmI,  rMireaenting  himself  as  a  notary 
■t  Havana,  eeixlflei,  tbat  on  the  13th  of  Jan- 
nary,  1814,  ho  had  recorded  the  original  memo- 
rial of  Atnmbide,  and  the  document*  aceom- 
pauying  the  lauw,  with  the  teBtimonial,  or  oon- 
eeHion;  a  record  of  which  he  Uatlfied  in  prea- 
«nee  of  two  witneeaea.  This  record  purport* 
to  hare  been  made  pursuant  to  the  order  of  the 
Captain -General,  on  tbe  petition  of  Arramblde. 
Thus  authenticated,  the  testimonial  of  the 
grant  appears  to  have  been  presented  to  the 
nnndl  of  East  Florida;  but  none  of  the  ae- 
eompanying  documents,  so  far  as  can  be  aeen, 
or  inferred  from  the  record  before  us,  were  pre- 
Mnted. 

On  the  1st  day  of  February,  1814,  the  council 
acted  upon  the  testimonial,  but  granted  lands 
■t  a  dilTerant  place  from  the  one  therein  ex- 


fetary.  says,  "This  is  a  copy." 

Cth  of  June  following,  Ygninea  and  Lopez, 
SSl'j  'styling  themselves  royal  eolleetor, and 
treasurer,  eertlty  to  the  official  eharaeter  of 
Batralgo. 

How  far  the  forms  of  these  oertiflcates 
eould  have  been  called  in  question  in  the  Su- 
perior Court,  it  is  difficult  to  say;  no  objection, 
however,  on  the  hearing  la  that  court,  was 
Blade  to  the  introduction  of  the  testimonial 
given  the  Interested  party  at  Havana;  nor  to 
the  resolution  Ulwn  thereon  by  the  council  at 
Bt,  Augustine;  and  we  therefore  do  not  feel 
^["'7*?  J""*'""'  in  rejecting  them  on  this 
e  of  the  informality  in  the  evi- 
aooocaa  '-  "—   '    ■  -  --    - 


addoead  t»  the  emtrt  below  of  their  ax- 


tstenea  tn  the  public  archives  of  Florida.  Tb* 
claim  had  been  preaented  to  the  American 
commissionera  yestra  before,  without  objection 
to  the  existence  of  the  title  by  tbe  board,  so 
far  as  we  are  informed.  But  we  chiefly  rely  on 
tbis,  that  from  the  nature  and  great  extent  of 
the  claim.  If  such  an  objection  had  been  well 
founded,  or  even  suspected,  it  is  fair  to  prtsuma 
the  counsel  for  the  government  of  the  United 
States  would  have  interposed  and  demanded  of 
the  Superior  Court,  on  tbe  hearins,  the  rejec- 
tion of  the  etaim,  on  the  ground  tnat  the  avl- 
dence  did  not  establish  its  e: 


From  anything  that  appears  to  the  eontrary, 
me  origlnsis  of  the  proceeding  had  before  the 
council  of  St.  Augustine,  in    18U,    may    have 


been  before  the  court,  and  admitted  in  evidence 
without  objection. 

Furthermore,  tbe  authenticity  of  the  testi- 
monial made  in  Arramblde'l  behalf,  at  Havana, 
was  sanctioned  by  the  council  of  St.  Augustine, 
in  March,  1814;  that  waa  the  tribunal  to  judge 
of  ita  character  a*  evidence:  and  having  been 
treated  as  an  existing  and  authentic  act,  this 
court  cannot,  wltb  any  propriety  at  this  day, 
hold  otherwise;  especially,  as  not  the  slightest 
suspicion  attacfaea  to  tbe  authenticity  of  tbe 
title  papers,  aneh  as  they  are  found  in  the  ree- 

S.  Having  disposed  of  tbe  exceptions  taken 
to  the  existence  of  the  title,  we  will  next  in- 
quire what  tbe  effeat  of  tbe  testimonial  waa. 
Ws  will  take  for  granted  tbat  the  papers  on 
their  face,  considered  in  connection  with  the 
royal  order  of  January  4th,  IStS,  sufBclently 
established  the  fact,  that  the  power  to  grant  at 
the  particular  time  when  the  grant  waa 
made,  was  in  the  Provincial  Deputation  at 
Havana,  and  not  in  the  council  of  the  city  M 
St.  Auguetlna.  The  council  had  imposed  on  It 
the  duty  '"to  despatch  the  correspond-  [*S81 
ing  title"  to  the  lands  granted  by  the  Depu- 
tation. And  to  this  end,  and  with  this  request, 
by  the  petition  of  Airambide,  was  the  testi- 
monial laid  before  the  council  in  the  preaaat 
instance. 

After  tbs  title  in  form  was  despatched,  the 
proceedings  were  to  be  returned  to  the  Provin- 
cial Deputation;  conforming  in  thia  respeot  to 
the  IStn  and  17th  articlea  of  the  royal  vriw. 
Tba  resolution  of  ths  oonncil  must,  therefore, 
found  Itself  on  tbe  testimonial.  The  Pro- 
vincial Deputation,  stated  to  tbe  council,  'That 
they   granted  in    property  to  Arrambide,  two 


New  River,  which  discharges  Itself  on  the  coast 
of  East  Florida,  and  through  Puerta  I«rgo,  on 
the  south  part,  following  ths  same  oonrsa  to 
the  seashore;  conforming  as  near  as  possible 
to  tbe  said  decree." 

New  River,  and  the  Inlet  through  which  It 
passes  into  the  ocean,  are  well  known  in  the 
geography  of  East  Florida;  lying  north  of  the 
twenty-sixth  decree  of  latitude,  on  the  east- 
em  coaat,  Fort  I^uderdale  being  now  eitah- 
lisbed  at  the  mouth  of  the  river.  Tiom  the 
mouth  of  this  river  the  interested  party  was 
authorized  to  choose  the  land;  and  we  appro- 
hend  it  was  to  be  taken  on  the  south  part  of 
the  river,  and  was  certainly  to  tie  partly  Mi 
the  ocean.  ^  ,,  ,,  ,^,,, 

Ott  tb»  \A  «l  »*«Ma«i.^*iC  Vti»iW*5^ 


Burauu  CouBT  or  thb  United  Statbb. 


IMl 


bj  Ub  pctltira  dnUd  >t  Havftna,  loiicited  the 
council  of  tbe  city  of  St.  August! ae  to  expedite 
to  him  the  title  in  eonfonnit;  to  the  graot  of 
the  4tti  of  December,  1813,  in  th«  territory  of 
tbe  province  of  B^at  Ploridft,  tnd  on  the  loutb 
part  thereof. 

"Tbe  teatimoniAl  leaving,"  layi  he,  'to  my 
choice,  the  piece  where  I  Bbould  settle  myself; 
and  deBiring  to  posBess  tiro  leagues  to  the 
north  of  the  Ri*er  Miamia,  wbi^  is  at  tbe 
nortfaweit  side  of  Largo  Byseayao,  I  pray  your 
bonora  to  be  pleased  to  expedite  to  me  the 
corresponding  title  of  property  for  the  two 
leagues  of  Innd  to  each  point  of  the  oompaas, 
agreeably  to  this  situatioii;  reserving  to  myself 
to  produce  the  plat  of  the  said  landa,  as  soon  as 
I  find  myaclf  prepared  to  take  it  out,  to  com- 
menos  the  establishment,  which  I  am  to  effect." 

The  MianuB  is  a  river  also  well  known  in 
tba  geography  of  East  Florida,  and  lies  about 
one  degree  of  li^itude  south  of  the  New  River; 
and  at  tbe  mouth  of  which  is  now  Fort  Dallas. 
SSS*]  'The  grant  made  at  Havana  was 
"with  the  object  of  establishing  on  it  mills  for 
•awing  timber;"  such  was  tbe  representation 
made  by  Arrambide  to  the  Deputation,  aa  we 
arc  bound  to  infer  from  the  papers  adduced; 
although  the  representation  does  not  appear  in 
record.  No  survey  has  ever  been  made  at  tbe 
mouth  of  New  River;  nor  could  any  be  made, 
onless  ordered  by  tbe  council  of  St.  Augustine; 
DOT  has  tbo  proposed  establishment  been  made 
at  that  or  any  other  place. 

On  applying  to  the  local  council  of  Baat 
Florida,  Arrambide  abandoned  hia  first  lo- 
cation, and  claimed  to  select  another,  in  the 
■eighborhood  of  a  river  lying  sixty  or  seventy 
milea  further  south.  Of  the  abandonment 
there  can  be  no  doubt.  No  claim  is  aet  ud,  in 
tbe  petition,  for  tbe  land  at  the  mouth  of  New 
River,  as  granted  by  the  Provincial  Deputation. 

To  the  grant  at  Havana,  the  rule  applies 
which  was  laid  down  by  Saavedra  at  the  com- 
mand of  Governor  Coppinger,  in  answer  to  the 
inquiries  of  the  agent  of  the  Duke  of  Allegon, 
and  recited  In  the  case  of  The  United  States  v. 
Clarke,  S  Peters.  Ml,  that  "The  assignments 
of  extensive  portions  of  territory,  which  have 
been  made  for  the  establishment  of  factories, 
to  persona  who  did  not  then  comply,  nor  have 
since  presented  themaelvea  to  establish  their 
mechanical  works,  ongbt  alto  to  be  considered 
without  any  right  or  value;  and  said  lands  per- 
fectly free,  that  they  may  revert  into  the  class 
of  public  lands."  The  opinion  and  report  from 
which  the  foregoing  Is  an  extract,  was  recog- 
nixed  aa  antiiority  of  this  court,  in  the  case  of 
The  United  Slates  v.  Wiggins,  U  Peters,  351 ; 
and  we  imagine  Its  accuracy  Is  indisputable. 
We  therefore  think,  from  the  facts  presented 
by  the  record,  as  also  by  the  laws  of  Spain, 
the  grant  made  at  the  mouth  of  the  New 
River,  by  the  Provincial  Deputation,  imposed 
BO  obligation  on  the  government  of  Spain,  at 
tbe  date  of  the  Treaty  of  1S19,  to  confirm  the 
title  to  Arrambide;  and  that  none  rests  on  the 
government  of  the  United  States,  as  the  aucoea- 
•or  to  the  rights  and  obligations  of  Spain. 

4.  Did  the  concession,  made  b^  the  council 
at  St.  Augustine,  confer    any    title!     It    was 

firofeasedly  made  In  conformity  to  the  author- 
ty  of  the  testimonial  and  decree  of  the  Provin- 
elal  Deputation  of  Cnbai  and  oould  oolj  ba  in- 
ffi* 


tended  to  expedite  tbe  formal  title.  The  eami' 
cil  neither  had,  or  professed  to  have  in  Itaelf, 
*the  power  to  make  a  new  and  inde-  [*SS« 
pendent  grant  to  Arrambide;  thereby  dlsr*- 
garding  the  commands  of  its  superiors,  and  of 
the  laws  and  regulatlona  recently  adopted  for 
the  government  of  the  provincial  authoriti«*. 
when  granting  landa.  The  concession  waa, 
therefore,  void,  for  want  of  power  in  the  tri- 
bunal that  assumed  to  make  It. 

This  court  say,  In  tbe  ease  of  The  United 
States  V.  Clvka,  8  Peters,  4M,  455,  that  the 
royal  order  of  the  4th  of  January,  1913,  foond- 
ed  oil  the  decree  of  the  Cortes,  seems  to  hare 
been  repealed  on  the  22d  of  August,  1814. 
That  it  was  annulled  by  the  king  about  that 
time,  there  can  be  no  doubt;  and  it  may  be, 
the  title  of  Arrambide  would  not  have  been 
recognised  by  Spain  after  tbe  repeal.  So  it 
may  have  been  impossible  for  him  to  make  the 
survey,  or  return  the  proceedings  to  the  Depu- 
tation of  Havana,  according  to  any  known  law. 
after  the  repeal;  that  he  bad  no  time  to  do  so 
between  the  22d  of  March,  1814,  when  the  coun- 
cil made  tbe  concession,  and  tbe  £2d  of  Angost 
of  that  year,  when  the  repeal  took  place,  may 
be  safely  assumed:  yet,  with  tbe  very  alight 
informauoB  we  have  on  thia  subject,  and  of 
those  tines  in  the  history  of  Spain,  it  has  be«n 
deemed  proper  not  to  institute  an  inquiry  into 
the  effect  «f  the  repeal  of  the  royal  order  of 
181IL 

The  decree  below  is  for  a  square  of  land  of 
twelve  English  miles;  the  center  of  tbe  tract, 
to  be  two  leagues  northward  from  the  mouth 
of  the  Uiamis,  and  two  li^agues  from  the  MA- 
coast;  tbe  lines  of  the  survey  to  be  to  the  car- 
dinal points  of  the  compass. 

The  petition  of  Arrambide,  asked  of  the 
council   of  East  Florida,  two   leagues  to  each 

Bint  of  the  compass,  "to  the  north  of  the 
rer  Miamls."  That  tbe  land  was  to  hava 
been  selected  in  the  neighborhood  of  some  part 
of  tbe  river,  and  north  of  it,  is  sufliciently 
plain;  but  whether  near  the  ocean,  or  near 
what  other  oart  of  the  river,  does  not  appear, 
and  for  an  obvious  reason,  the  grantee  reserved 
to  himsdf  '^e  right  to  oroduce  the  plat  of  the 
said  lands,  as  aoon  aa  ne  found  himself  pre- 
pared to  take  it  out,  and  to  commence  the 
establishment  which  he  was  to  effect."  Thia 
was  never  done,  and  no  particular  lands  could 
have  been  decreed  to  Arrambide,  had  the 
council  at  St  Augustine  possessed  the  power 
to  grant.  The  'doctrine  on  this  sub-  ['SIB 
ject  is  stated  In  aeveral  cases  decided  at  the 
present  term,  and  which  need  not  be  repeated- 
It  was  not  potaible  for  the  Superior  Court  to 
locate  any  land,  aa  no  particular  spot  was 
granted;  lands  not  previously  granted  were, 
by  the  treaty,  vested  in  the  United  States,  aa 
part  of  the  public  domain ;  the  public  do- 
main cannot  be  granted  by  the  courts;  this, 
tbe  decree  below  attempted  to  effect;  and  i« 
this  ground,  was  there  no  other  objection  to 
the  decree.  It  should  be  reversed;  which  is 
ordered,  and  that  the  petition  be  dismissed. 

This  cause  came  on  to  bs  heard  on  tbe  tnn- 
script  of  the  record  from  the  Superior  C^urt, 
for  tbe  Southern  JudiriHl  District  of  Florida, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  ia  ordered   and  decreed  by  thia 

roicM  It. 
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court,  th»t  the  deorM  of  Vbt  uld  Superior 
Court  in  this  ckum  Im,  and  the  ome  i*  herebj 
r«Taraed  and  annulled,  and  that  tbie  eauee  be, 
mud  the  aame  ia  hereby  remanded  t«  the  aaid 
"        '  T  Court,  with  ^racUona  to  diaeuaa  tlw 


BnperioT  Court 
p«atfa»af  the 


clai 


THE  UNITED  STATES,  Defendauta  la  Error. 


Aetion  b;  United  State* — inoDej  paid  to  de- 
fendant BB  cbief  engineer,  sliown  by  treasury 
transcript— comtniss  ion  on  disburMmenta 
dairoed  aa  aet-off — right  of  United  States  to 
apply  all  sums  due  an  officer  to  extin^ieb 
any  bclance  due  them — power  of  Preeident 
ovar  corps  of  engineer! — tbeir  compeneation. 


Tbe  United  Statea  InatltntMl  a  nit  agaloit 
Cbarlel  Ontlot  to  leeoTei'  ■  balance  alleied  to  be 
tat  la  blm  for  mooer  paid  to  bim  a*  "cblaf  «□(!■ 


Oratlot  OD  a 
poMIe  w<  -  - 


oald  I 


acaltitt  "thf  ctiler  engineer," 


Inlted  Statea ;  ani]  It  wn»  contended 
-Bciipt  wu  not  eTidencf  In  an  action 
:tiler  engineer,"  aa  the  trnntcrlpt  did 

_..    . DODPT  to  bare  been  paid  to  him  Id 

that  eapaclM  Held,  that  the  balinre  claimed  in 
thla  action  from  tbe  defendant,  vaa  upon  a  tran- 
•erlpt  rrom  tba  treasnir  Inelndlng  tboae  ItemB, 
wbtdi  bad  been  chariced  to  him  aa  chief  engineer: 
and  aa  there  waa  no  dlitlnct  charge  on  the  ttan- 
•erlpt  objected  to,  tbe  refuul  of  the  CIrcnIt  Court 
to  anataln  the  objection  was  proper. 

Tbe  United  Statea  poaaeai  ttie  general  right  to 
apptr  all  ■uma  doe  to  an  oOcat  In  the  aerrlce  ot 
ne  united  Statea  (or  par  and  emalamenta,  to  the 
extlDgnlabment  of  any  SalaDce*  dna  to  tbam  by 
BOCli  oficer.  on  any  other  account :  whether  u 
a  private  IndlTldoal,  or  an  oneer  of  the  United 


Statea.    It  la  but  the  eierelM  of  the  common 


right 


proprtattd  moDeya 

(be  eitlngnlabment , 

It  U  wholly  Immaterial  wbetber  the  claim  to  aet- 
«C  agalnat  the  United  Statea  be  a  l^al  or  an 
•qnltable  claim :  In  either  tiew  It  conatltatea  a 
aood  ground  ol  aet-oIT  or  dedoetlon.  It  Is  not  *af- 
Idenf  that  tbeae  Items  ooiht  to  be  rejected,  that 
Oero  U  no  poaltlTc  law  which  eipreulj  proTldea 
(or.  or  fliea  neb  allowance*.  There  are  many 
aathorltlea  eonlerred  on  the  different  departments 
of  tbe  gorernmeot  which,  for  their  dae  eieeutloo. 
require  serrlcr*  and  datlea  which  are  not  atrlctlT 
appertaining  to.  or  derolved  upon,  any  partlc 
Micer,   and    wbleb   reqali* ■--    -'  -    -■'- 


tlonary   nature. 

charged  with  tbe  e , — 

thorftj,  builneaa,  or  duty,  hat  alwaya  tieen  deemed 
IdentallT    to    poewea   the    right    to   employ    the 


proper  penona  to  perform  the  same,  aa  the  appi 
priata  mesne  to  carry  Into  alTect  the  reqoinu 
end  :  and.  alao.  the  right,  where  the  *aerTlca  |*8ST 
or  duty  Is  BD  extra  serrlce  or  duty,  to  allow  the 
person  ao  emplofed  a  suitable  compenaation. 

The  Act  of  CongrcM  of  tbe  16tb  Uarcb,  1803, 
which  proTlded  far  the  organisation  and  estab- 
ItabiDent  of  tbe  corpa  of  engineers,  dctct  has  been 
■upposed  to  antharisc  the  President  of  the  United 
Statea  to  employ  tbe  corps  of  engtneers  for  soy 
other  duty  except  such  as  belongs  either  to  military 
engineering,  or  to  drll  englaeerlng.  lasomlng 
that    the    Prealdent    poiaesseil    the    tulleat    power 

.. ..     ---Tpy    („„    (i„j    .-    .._- 

1   the  bnalneai 


duties,  the  power  of  I 
upon  other  civil  serrl 
From  coDtractlog  to  a 
proper  comreoastlon  1 


..    3  be  regulated  *._ 

Unary  mlllUrr  and  other 
e  President  to  detach  them 
Es  would  not  preclude  btD 
aw  sucb  detached  oncers  a 


of  some  posltlre  regulstloo. ..   

from  some  practice  and  oaage  of  tbe  War  Depart- 
ment In  similar  caaee.  acting  In  obedience  to  the 
presumed  orders  of  tbe  President. 

Tbe  regulations  of  the  Amy  ot  the  United 
States,  which  were  sanctioned  by  the  President  lo 
1S21  fart  ST),  and  In  1S2S  (art.  67),  wblcb  allow 
two  dollara  per  diem,  not  to  exceed  two  snd  a  halt 

Ser  cent,  on  the  sum  disbnned,  to  tbe  agents  tor 
Isbnrslng  money  at  fortlllcatloDS.  do  not  tlmll  tbi* 
allowance  to  the  engineer  superintending  tbe 
construction  and  dishuratng  tbe  money,  aa  agent  (Or 
(ortlflcatlQii*.   to  a  single  j—  " —   '" "* 


a  dollara  for  s 


_  toitlDci 

„--r has  been  mode;  when  he  Is 

employed  at  the  aame  time  npon  sereral  fortlBca- 
tloDs,  each  requiring  separate  accounts  ot  the  dia- 
buraementa  to  !»  kept  on  account  ot  there  being 

distinct    snd    Independent  ap '"" "■ — *"" 

It  would  be   unreasonable  t- „ 

reirnlstlont  Intended  to  glre  the  a ._ 

compensation  to  a  person  disbursing  money  upon 
two  or  more  dlatluct  fortlOcatJona,  that  be  would 
t»e  entitled  to  If  hs  were  dlsborelng  agent  tor  one 
only :  altHouch  his  duties  ml^t  be  thus  doubled, 
and  CTeo  trebled. 

A  claim  of  aet-olf  was  presented  for  thlrty-oeren 
tbonsand  two  hondred  aud  slitr-two  dollsrs  and 
torty-sli  cents,  for  extra  aerrlces  In  condnctlug 
tbe  afTalrs  connected  with  tbe  cItII  works  ot  In- 
ternal ImproTement.  Held,  that  upon  Its  (ace,  tbIe 
Item  bss  no  Just  foundation  In  Isw ;  and  the  erl- 

dence  offered  In  sopi '     '  "    ■■  -  -    ■--  - 

not  hsTe  sustained  tl 

and  regulations  of  tne  icOTemmeni,  applies  Die  to 
tbe  subject,  It  Is  apparent  that  tbe  aerrleea  therein 
allesed  to  be  performed,  were  the  ordinary  special 
dalles  appertslnlng  to  tbe  offlce  o(  cble(  engi- 
neer, and  wblch  the  thle(  engineer  waa  bound  lo 
perform :  aud  without  any  compenaation  berood 
big  salary  snd  emoloments  as  s  Brlgadler-Oeneral 
o(  the  Army  of  the  United  States,  on  account  Of 

IN  error  to  the  CSrcuit  Court  of  the  United 
States  for  the  EHatrlot  of  MlaaonrL 
An  action  waa  instituted  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
liGBSouri,  by  the  United  Statea  ag^nat 
'Charles  Gratiot,  late  chief  engineer,  to  f'SSS 
recorer  a  sum  of  money  alleged  to  liave  been 
received  by  him,  "aa  chief  engineer,"  to  tho 
use  of  tbe  United  States.  The  defendant  plead* 
ed  non  aasumpsit.  and  a  aet-olT;  and  the  jarj 
found  a  verdict  for  the  plaintiff  for  thirty-ona 
thousand  and  flftf -atx  dollara  and  nlnety-thrM 
eenta.  under  the  charge  of  the  oonrt.  The  de- 
fendant tendered  four  billa  of  exceptUna,  tad 
prosecuted  this  writ  of  error ;  a  jndgment  hav- 
ing been  given  by  tba  court  for  the  amount  of 
the  verdi<^ 

The  plea  of  tetolf  was  ai  follows:  The  de- 
fendant Mja  tha  United  Stataa  ouriit  not  to 


ScPBKU  Cavwt  or  thk  Uritbi  SrATn. 


bsTe  uid  maintain  tb«  aetloD  against  him,  be- 
titUBe  at  th«  commraccment  of  th«  auit,  «Bd 
■till,  tbe  United  8t*te*  were  and  are  Indebted 
to  him  a  large  nun  of  money,  exceeding  the 
amount  clumed  bj  them,  for  work,  Ubor,  care, 
diligence,  and  reaponiibUity  by  him  before  tbe 
eommencement  of  tbe  *nit,  done  and  performed. 
In  vid  abont  tbe  affair*  of  the  plaintiff,  at  tbe 
requeit  «(  tbe  United  States,  and  for  perform- 


■truetlon  of  the  fortiflcatlona  to  tbe  amount  of 
three  nullions  of  dollan;  and  for  reeeivineand 
dleborring  a  large  mm  of  money  in  and  nbont 
the  repairs  and  contingencfea  of  fortlficatlonei 
and  for  work  and  labor,  oare,  dillKence,  eltill 
and  ratponaibility,  done  and  incurrea  about  tbe 
d*II  works  of  Internal  improvement  of  the 
United  State*,  not  pertaining  to  bis  ordlnM? 
■ad  regular  dntlea  •■  ehief  «ngineer  of  Um 
United  States. 

The  eridenoe  offered  to  the  Jury  by  tbe  plain' 
tiffs  was  two  documents,  purporting  to  be 
Traneeripts  of  the  Treasuir."  and  duly  eerU- 
fled,  thelaat  of  which   ezUbited    a   balanoe 


ant  against  tbe  United  States,  which  bad  been 

presented   to   tbe    treasury,   utd    disallowed. 

Among  the  eUms  so  pres«ateda  and  in  part 

disallowed,  were  the  following: 

For  diiaborsing  W03,727.42  on  ao- 
eount  of  Pm  CUbonn,  from  tb* 
IStb  November.  ISZl,  to  SOth 
September,    1829,     being     2,870 

SSt*]  days,  at  >2  per  'day,  being 
less  than  two  and  a  half  per  cent, 
on  tbe  amount  disbursed,  as  al- 
lowed by  the  reguUtions  of  tbe 
army,  to  an  ofOcer  disbursing  at 
a   fortlfleatloQ    |S,7S8 

For  ditbursing  9848,718.80,  on  ae- 
count  of  E^rt  Uonroe,  during 
tbe  same  period,  2,870  days,  si 
|Z  per  day  B,7SS 


For  disbursing  9S3,447.2<,  on  ae- 
eount  of  eontlngenciea  of  fortlfl- 
cation  at  El  per  cent.,  as  author- 
Iced  by  regulations  abore  referred 
to 

TUs  sum  for  extra  services,  in  con- 
ducting tbe  affairs  eonneeted 
with  the  dTU  works  of  Internal 
impTorements  carried  on  by  tbe 
United  SUtea.  and  r^erred  to 
Uie  Engineer  Department  for  ««•• 
ontlon,  and  whim  did  not  consti- 
tute any  part  of  his  dntles  as  a 
Bilitary  ofBoer,  from  the  1st 
day  of  August,  1828,  to  the  eth 
day  of  December,  18S8,  imlusive, 
tan  years  and  one  hundred  and 
twenty-eight  days,  at  93,800  per 
annum,  that  being  the  pay  grant- 
ed to  John  S.  SuHinn,  DaWd 
SbriTer,  James  Geddes,  and 
Hathan  &  Roberts,  Vmp%t 
ItO 


11,018 


dvil  engineers,  employed  under 
the  Act  of  30tb  April,  1824,  en- 
titled, ''An  Act  to  proenre 
the  neeesaary  surveys,  plans,  and 
eitiroatee  upon  the  subject  of 
roadi  and  canals." $3T,2eSM 

The  said  transcripts  showed  that  of  the  two 
first  items  of  claim  above  mentioned,  the  au^ 
of  five  thousand  seven  hundred  and  Bfty-dgfat 
dollara  was  disallowed  by  aaid  accounting  mII- 
cers,  and  that  the  like  sum  of  five  thousand 
seven  hundred  and  flftyeigbt  dollara  was  al- 
lowed to  said  defendant,  for  the  aaid  disbnisa- 
mente,  at  the  rate  of  one  dollar  per  day,  for 
each  of  tald  forte,  Honroe  and  Calhoun,  for 
the  time  specified  in  the  defandant'i  claim. 

After  the  plaintiffs  had  closed  their  evi- 
dence, the  defendant  (relying  on  the  ptaintiffa' 
evidence  to  (how  the  claims  he  bad  preientad 
to  the  Treasury  Department,  as  matters  of  set- 
off, and  wbicb  had  Men  diaaHowed  by  said  De- 
partment, so  as  to  let  in  his  evidence  as  to 
the  pay)  was  proceeding  to  offer  evidence  ht 
support  *of  the  claims  presented  and  [*S40 
disallowed,  as  above  specified,  when  the  <UBtrict 
attorney,  on  the  part  of  tbe  plaintiffs,  moved 
the  court  to  exelnde  all  evidence  which  the  de- 
fendant might  offer  In  support  of  the  items  of 
claim  above  specified  and  disallowed;  which 
motion  waa  by  tbs  court  snstaiaed:  and  the 
court  refused  to  permit  tbe  defendant  to  give 
any  evidence  In  suppcnt  of  the  disallowed 
items  of  claim  above  spedfled.  Tbe  defendant 
excepted. 

The  transcripts  also  showed  tbe  obUgationa, 
by  the  auditor,  to  the  charge  of  thirty-seren 
thousand  two  hundred  and  liity-two  doUan 
and  forty-six  cents.    They  were: 

"This  is  a  new  claim,  now  for  tbe  first  time 
presented  by  General  Gratiot.  Lieutenant-Col- 
onel Gratiot,  of  the  corps  of  engineers,  waa 
made  a  full  colonel  on  tbe  Z4th  Hay,  1828,  aad 
on  the  30tb  of  July,  1S28,  assumed  his  staUM>, 
as  chief  of  tba  corpe  of  engiuews,  at  tbe  seat  «f 
government,  as  required  by  tha  genersJ  regola- 
tlona  of  the  army  of  ISiS.  Art.  87,  par.  887, 
directs  "that  tbe  chief  of  tbe  oorps  of  engineem 
shall  be  stationed  at  the  seat  of  government, 
and  shall  direct  and  iwnlate  the  duties  of  the 
eorps  at  m^neers,  and  those  also  of  such  ei 
the  topographleal  engineere  as  may  be  attadted 
to  the  IfiigftufT  Department,  and  shall  also  ba 
the  inspecMr  ot  tb*  Hilltai?  Academy,  and  be 
diarged  with  its  correspondence.' 

BW.  "Ihe  duties  of  the  Engineer  Department 
eomprise  reoonnoiterlng  and  surveying  for  mili- 
taiy  purposes,  and  for  Internal  improvemoita, 
together  with  tbe  oollecUon  and  preservation  ot 
topMiraphleal  memoir*  and  drawings  referring 
to  those  objects,"  ate.  "Also  tbe  euperintend- 
enoe  of  the  execution  of  the  acts  of  Congreae  in 
relation  to  Internal  fanprovementa,  }>j  roads 
and  eaaal^  the  navigation  of  riven,  and  the 
repairs  and  improvements  connected  with  the 
harbors  of  the  United  States,  or  to  the  entraoM 
into  tbe  same,  which  may  be  authoriaed  br 
acts  of  Congress,  with  the  execution  of  whick 
the  War  Department  may  be  charged." 
By  these  regulation*,  It  is  made  the  exprem 


gresa  in  relation  to  ■ 


IMl 
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provempnt,  Hud  It  doea  not  appeftr  tn  theM 
Any  iubsequant  regulatioiu,  or  in  aoj  of  the 
•eta  of  Congress  authorizing  works  of  [nternal 
S41^]  'improvemeiita,  that  any  extra  allow- 
ance waa  ever  made,  or  contemplated  to  be 
made  to  the  chief  of  the  corps  of  engineers  for 
«xtra  eervicea,  nor  can  the  services  here  charged 
for  be  deemed  extra  when,  by  the  regulations 
in  force  before  and  at  the  time  of  hii  assuming 
the  duties  of  his  office,  they  were  in  part  the 
rery  duties  he  wai,  by  his  appointment,  directed 
to  perform;  and,  further,  on  the  28th  of  March, 
1S29,  Col.  Gratiot  recelTed  a  brevet  of  brigadier- 
|||«neral,  to  take  effect  from  the  day  that  he  re- 
ceived hia  promotion  aa  colonel,  mi  the  24th 
May,  1S28,  and  with  it  all  the  pay  and  emc 
nenta  of  a  brigadier- general,  besides  double 
tlona  allowed  to  him,  in  consequence  of  his 
promotion  and  residence  at  the  teat  of  govern- 
ment. The  brevet  rank  waa  unquestionably 
eonferred  upon  Gen.  Gratiot  in  consequence  of 
Ilia  new  command  aa  chief  of  the  corps  of  en- 
giueen,  to  whom  was  confided  the  superintend- 
ence of  all  work*  of  internal  improvement,  aa 
appears  by  the  regulation  before  meutionedj 
and  in  that  way  was  he  compensated  for  all  the 
dutips  be  was  required  to  perform.  On  the 
30lh  June,  1831,  tte  Secretnry  of  War  esUb- 
lisbed  a  separate  bureau  for  the  topographical 
department,  and  directed  a  transfer  from  the 
oflice  of  tlie  chief  engineer,  of  the  correspond- 
ence connected  with  the  topographical  depart- 
ment, to  that  bureau;  thus  relieving  the  chief 
of  the  EnKincer  Department  from  the  direction 
and  Euparinlendence  of  that  portion  of  duty 
which,  by  the  regulations  of  1B26,  above  n- 
cited,  he  was  charged  with. 

Tlie  cases  cited  by  Gen.  Gratiot,  of  pay  grant- 
ed to  John  S.  Sullivan,  David  Shriver,  Jamlfl 
Geddes,  and  Nathan  S.  Roberts,  civil  engineer*, 
are  by  no  meant  aaalogoui  to  bit  claim;  they 
were  civil  engineers,  appointed  by  the  Secretary 
of  War,  in  virtue  of  an  act  of  Congress,  and 
charged  with  the  performance  of  certain  spe- 
'dSc  duties,  and  for  which  they  were  paid,  out 
of  an  appropriation  for  that  pjriioBe,  a  compen- 
•ation  fixed  by  tbe  Secretary  of  War;  they  held 
■o  military  rank,  nor  received  compensation 
from  the  government,  [n  any  other  capacity,  or 
for  any  other  terrlce.  Not  so  with  Gen.  Gra- 
tiot; be  waa  an  officer  of  the  army,  exercising 
a  position  as  chief  of  the  corps  of  engineers, 
ana  in  virtue  of  which  he  received  the  brevet 
rank  of  bri^dier- general,  and  the  pay  and 
emoluments  of  his  brevet,  beside  double  ration*. 
It  if  fair  to  presume  that  the  brevet  was  con- 
ferred, in  part,  in  consequenoe  of  the  increased 
S4i']  number  of  'persons  and  tbe  importance 
of  the  works  under  Us  charge,  produced  in  a 
'great  meaaure  by  the  appointment  of  civil  en- 
gineers and  thdr  attendants;  betides,  the  Act 
of  tbe  3d  March,  1SS6,  expressly  prohibits  any 
extra  allowance  whataoever,  to  any  officer  of 
the  army.  Sn  act  entitled  "An  Act  making 
additional  appropriations  for  the  Delaware 
breakwater,  and  for  certain  harbors,  and  ra- 
tneving  obstructions  In  and  at  the  moatha  of 
eertain  rivers,  for  the  year  ISM." 

The  defendant's  aeeood  bill  of  exoeptions  was 
'to  the  refusal  of  the  oourt  to  charge  the  jury, 
that  tbe  United  SUtea  were  not  entitled  to  re- 
aovar  In  the  aotioa,  for  any  public  money  re- 
adied by  tit*  dafandaot,  la  any  other  capao- 


ity  or  oflice,  than  that  of  "VAIff  enrineer;"  aad 
tecond,  that  three  items  in  one  of  the  treas- 
ury transcripts,  charged  against  the  defendant, 
OS  "General  Charles  Gratiot,"  were  not  evidence 
of  money  had,  and  received  hy  the  defendant, 
to  the  use  of  the  plaintiff.    They  were: 
To    requisition    No.    4,476,    dated 
17tb    November,    1835,    on    ac- 
count fort  at  Grand  Terre, 920,000  00 

To  requiaition  No.  4,676,  dated  Slst 
December,  1S3S,  on  account  fort 

at  Grand  Terre 50,000  00 

To  requisition  No.  4,728,  dated  26th 
January,   1836,  on  account  Fort 
Columbui,  and  Castle  Williams,       SJMO  00 
Fort  at  'rhrog-t  Neck, 47.056  62 

«IOO,eH  62 
The  eourt  refused  the  instructions;  being  of 
opinion  "that  the  defendant  Is  eharpd  by  the 
declaration  with  moneys  received  by  him, 
while  acting  in  the  canacity  of  chief  engineer, 
but  the  United  States  have  not  introduce]  any 
evidence,  save  the  two  treasury  transcripts,  to 
sustain  the  declaration.  By  these  it  appears 
that  the  sums  claimed  by  the  defendant  were 
placed  in  hit  hands  as  chief  engineer,  in  ISU, 
to  be  expended  in  works  at  Grand  Terre,  In 
LouisiauBi  about  thirty  thousand  dollan  of 
which  had  been  retained.  The  balance  due 
from  the  defendant,  when  he  was  appointed 
chief  engineer,  was  carried  to  hit  account,  at 
and  after  that  date,  and  became  part  thereof; 
and  was  afterwards  extinguished,  and  he  fully 
credited;  that  is,  in  1836.  The  'in-  [•S4S 
struction  asked  waa  therefore  refused,  because 
there  Is  no  subject  matter  growing  out  of  the 
plaintiff's  evidence  to  which  the  initruction 
could  apply,  if  given." 

The  defendant's  third  bill  of  exceptions  waa 
to  the  refusal  of  the  eourt  to  allow  evidence 
offered  by  him  to  he  given  to  the  jury,  being 
the  depositions  of  witneasct,  with  the  docu- 
ments annexed  to  the  tame  respectively  (which 
depositions  and  documents  are  hereinafter  set 
out),  for  the  purpose  of  proving  that  he  had 
rendered  services  to  the  United  States,  over 
and  above  the  ordinary  and  regular  duties  of 
his  ofTice;  and  the  value  of  such  extra  servicea, 
and  the  established  usage  and  practice  of  the 
government  in  allowing  to  engineers,  and  other 
officers,  their  claims  for  extra  compensation  for 
like  serv:i!es;  to  the  reading  of  which,  in  evi- 
dence, the  district  attorney,  on  behalf  of  the 
United  States,  objected,  alleging  that  the  same 
was  incompetent  and  irrelevant;  and  waived 
all  objection  to  the  regularity  of  tbe  taking  of 
said  testimony,  the  tame  having  been  taken  by 
the  consent  of  parties;  and  it  being  admitted 
by  the  defendant  that  the  services  rendered  by 
him  for  the  United  States,  which  he  intended 
to  prove,  by  said  depositions  and  documents, 
and  for  which  he  claimed  extra  comoensatlon, 
were  the  same  lervices  for  which  be  claimed  an 
allowance,  by  the  accounting  officers  of  tbe 
treasury  Department,  which  claims  had  been 
presented  and  disallowed,  as  appears  by  tbe 
treasury  tmnteripts  given  in  evidence  by  the 
plaintiff,  and  made  part  of  the  first  bill  of  ax- 
ceptiont.  Which  objection  to  made  by  the 
district  attorney,  was  sustained  by  the  court. 

The.  defadant's.  fourth  bill  of  excepthms 
waa,  that  the  defendant  mqved.ths  eourt  to  !■- 
ig  1«l 


SDVUUC  COUR  0*  TBt  UinTD  SlATKS. 


8.  Tlut  the  Items  ehkrged  againit  the  de- 
fendant ka  chief  engineer,  in  the  treasury 
truucript,  marked  A,  which  has  been  given  in 
evidenM  and  Btat«d  h  foUowi  (which  aee  in 
Hid  tranacript)  i 

"1829,  Aug.  18.     To  balance  on  a«t- 
tlement,  No.  SSTft,  on  aoeount  of 

fwtiflcatioua «S,OBS.01 

Od  account  of  repair*  and  contin- 

genciea.    1M22.W 

t44*j    *1829,  Aug.  22.     To  Ulance 
on   aettlement,   No.   8903,   on  ac- 

eonot  of  Fort  Calhoun 42,751.13 

On  account  of  Fort  Monroe, 12,604.12" 

being  charge!  in  groea,  without  the  items,  go- 
ing to  ehow  aaid  balances  are  not  competent 
OTidence  to  charge  the  defendant  in  this  action. 
4.  Tbat  the  plaintifT  cannot  recover  in  this 
action  against  the  defendant.  In  anj  character 
or  office,  other  than  that  of  chief  engineer. 

6.  Tbat  the  defendant  is  not  chargeable  in 
tUa  action  with  any  public  moneys  received  by 
Um  in  any  other  capacity  than  a  chief  engineer; 
and  the  accounting  offlcera  of  the  Treasury  De- 
partment ought  not  to  blend  in  the  same  ac- 
eount  charges  against  him  aa  chief  engineer, 
and  as  an  engineer  officer  superintending  the 
construction  of  Forts  Monroe  and  Calboun; 
and  that  the  said  accounting  officers  had  no 
legal  right,  without  the  consent  of  the  de- 
fendant first  bad,  to  eitlnguisb  the  balance 
reported  against  him  in  the  account  now  before 
the  jurf,  OD  account  of  his  anperintendency  of 
the  conatruction  of  said  Forts  Monroe  and  Cal- 
houn, by  setting  o9  against  tbat  reported  bal- 
■Dce  the  amount  due  to  tbe  defendant  for  his 
pay  and  emolumenta  as  a  general  of  the  army, 
and  while  he  waa  chief  engineer,  the  payment 
of  which  pay  and  emolumente  had  been  stopped ; 
bnt  that  he  has  now  the  right  to  claim  it  as  a 
credit  upon  or  set-off  againat  the  claim  pre- 
ferred against  hbn  aa  chief  engineer,  if  it  ap- 
pear on  the  treaanry  transcript  aforesaid,  be- 
fore the  jury,  that  the  pay  and  emoluments 
aforesaid  have  been  allowed  or  credited  to  him 
bj  the  accounting  officer*  of  the  treasury,  hut 
sever  actually  dm  to  him. 

Tlie  court  refused  to  give  the  Brat,  third,  and 
flftta  Instruction  as  moved  for;  gave  the  aeccmd 
tnatructlon  as  moved,  and  alao  gave  the  fourth 
instruction,  with  a  qualification  in  tbe  follow- 
ing words  in  writing:  "Qiven  with  thia  eiplana- 
tlon,  that  it  appears  from  the  account  A  that 
tbs  indebtment  the  defendant  ta  charged  With, 
ia  for  moneys  received  by  him  as  chief  engi- 
aaer."    The  defendant  excepted. 

The  oaae  waa  argued  by  Mr.  Brent  and  Mr. 
John  for  the  plaintiff  in  error,  and  by  Mr. 
CHl^n,  Attorney  .General,  for  the  United  Statea. 
S4S*)  'for  the  plaintiff  in  error  it  was  oon- 
tendad: 

lit.  That  the  eourt  erred  in  refusing  to  allow 
tte  Herns  set  off  ha  the  appellant'a  aoeount,  and 
dlaallowad  by  the  aooonntlng  olBear  of  Um 
tnaaurjr,  to  go  to  the  Jury,  aa  proper  matt«r« 
of  aet.^  to  the  plalntlfTa  demand;  as  pleaded 

Sthe  appellant  in  Us  plea  of  tet-off,  on  which 
I  idainfiffa  took  iMoik 


Si.  That  there  waa  error  !n  the  refusal  to  al- 
low the  appellant  to  give  evidence  in  support 
of  his  claims  aa  a  aeiE-off;  and  which  elaiins 
had  been  presented  to,  and  disallowed  by,  tbo 
proper  acoonntiog  officer  of  the  treasury, 

3d.  That  there  was  error  in  permitting  ear- 
tain  Items  named  in  the  second  bill  of  excep- 
tions to  be  given  in  evidence  by  the  Unital 
States  in  this  suit;  and,  alao,  in  refusing  to  in- 
struct the  jury  that  the  plaintiffs  were  not  en- 
titled to  recover  moneys  received  by  the  appel- 
lant in  another  capacity  or  office  than  that  of 


evidence  contained  in  the  third  and  fourth  bills 
of  except  iona. 

Sth.  That  there  waa  error  in  not  giving  the 
Arst,  third,  and  fifth  instructions;  and  In  liv- 
ing the  explanation  and  qualification  In  tlie 
fourth  exception,  aaked  by  the  plaintiff  in  er- 

eth.  That  there  was  error  In  admitting  tba 
treasury  transcripts  in  evidence;  tbe  aame  not 
being  such  aa  the  law  requires  to  make  tbeiH 
evidence  for  the  United  States. 

Mr.  Brent  and  Mr.  Jones^  for  the  plaintiff 
in  error,  contended  that  the  services  required  by 
law  from  the  chief  engineer  were  different 
from  those  required  from  officers  of  the  army. 
7  Laws  U.  8.  487,  G7G;  8  Laws  U.  S.  C7S,  S38, 
2Se,  402,  498,  636,  911;  9  Uws  U.  S.  08,  W, 
248. 

Having  shown  tbat  by  no  laws  of  the  United 


official;  they  contended  that  there  were  no  army 
regulations  which  Imposed  upon  that  officer 
those  duties.  The  army  regulations  did  not  a^ 
ply  to  the  chief  engineer. 

If  anny  of  those  regulations  can  bs  eonatnud 
to  apply  to  the  chief  engineer,  they  were  nevar 
sanctioned  by  the  President  of  the  United 
States.  They  were  violations  of  the  Constitn- 
tion.  which  gives  to  Congas  alone  the  power 
to  establish  army  regulationa.  Tbey  oooU  not, 
therefore,  be  valid, 

*The  reasoning  of  the  auditor,  when  rs4« 
he  rejected  the  claims  of  General  Gratiot,  waa 
not  warranted  by  the  facta  in  the  caae,  nor  by 
the  facts  alleged  by  him  on  which  he  drew  hia 
conclusions.  The  brevet  rank  conferred  am 
General  Gratiot  had  no  connection  with  Um 
services  performed  by  him.  If  the  reaaona  for 
the  rejection  of  the  claim,  and  the  facta  os 
which  they  rest,  are  not  correct,  the  elaia 
should  be  sustained. 

The  evidence  which  was  offered  on  tbe  part 
of  tbe  plaintiff  in  error,  in  the  Circuit  Court, 
was  entirely  proper.  It  went  to  ahow  the  equi- 
table circumstances  under  which  tbe  claim  for 
compensation  was  made,  and  the  general  prao- 
tlce  of  ihe  department  to  make  such  allow- 
ances. This  course  has  been  sanctioned  by  tUa 
court  in  the  cases  of  The  United  Sutca  t, 
H'Danlel;  The  UniUd  Btatea  v.  Fillebrowni 
and  the  United  States  v.  Ripley,  In  7  Peter*. 

^e  irregularity  of  the  transcript,  aa  mrt- 
dence,  to  charge  General  Gratiot  with   BHway 

Sd  to  Mm  not  as  ehief  engineer,  Is  shown  by 
dedsion  of  this  court  in  the  ease  of  Tbm 
United  States  v.  Orr,  6  Peters,  376. 

The  queation  under  the  exception  to  the  re(- 

olaitty  of  tUa  evidenoi^  ia>  primarily,  one  of 

Peiara  !». 


IMl 


QjuTioi  V.  Xui  Vkitoi  Stusa. 


«  b«tw«rD  th«  proof  and  the  declaration. 
The  declaration  chirgu  the  receipt  of  moncf 
to  General  Gratiot  iu  a  particular  eapaeitj,  aa 
chief  engineer.  The  none;  was  not  lo  re- 
eeiTed,  and  it  not  lo  charf^d  in  the  HK»nd  tran- 
It  could  not.  therefore,  be  evidence. 


L   he 

Set,  wGen  it  la  made,  it  must  be  fulfilled.  Thia 
I  the  lair;  while  it  would  have  been  different 
had  there  been  a  genrral  averment,  yet,  when 
a  particular  one  i*  made.  It  nuit  be  aupported 
b7  e*ideDce. 

The  pruposition  of  the  Attorney -General  !■, 
that  if  the  servlcea  for  which  chargea  are  made 
by  General  Gratiot,  were  extra,  air  that  he  did 
waa  part  of  the  dutica  attached  to  his  office  aa 
diief  engineer.  If  thia  ia  correct,  the  allow- 
■ncea  which  hare  been  made  at  the  department 
to  engineers  and  officers  of  the  topographical 
corpa  mu9t  be  declared  incorrect.  So.  too,  al- 
lowancea  which  have  been  made  to  the  higheat 
i^cera  of  the  government;  u  to  the  Attorney- 
General  oT  the  United  States,  when  performing 
the  duties  ol  Secretary  of  War.  Evidence  of 
»*T"]  tbcM  allowanceB  'was  offered,  but  was 
excluded  by  the  ruling  of  the  Circuit  Court. 
Cited,  4  Storj-'s  Laws  of  tbe  United  States, 
2372,  2404.  aa  to  extra  compensation  for  re- 
pairing roads  by  the  military. 

As  to  the  claims  for  compensation  for  dis- 
bursements at  Fortress  Monroe,  and  Fort  Cal- 
houn, the  counsel  contended  that  the  establish, 
Dients  were  distinct;  the  hervices  were  distinct, 
and  the  responsibtUty  seonrate  and  independ- 
ent; whether  performfd  oy  one  person  or  by 
two,  they  were  equally  the  subject  of  dis- 
tinct compensation.  Tlie  accounts  were  sepa- 
rately l;ept,  snd  adjusted  by  settlements  at 
the  treasury.  The  allowance  to  the  same  officer 
baa  been  made  by  the  treasury  as  claimed  by 
General  Gratiot,  as  is  fully  shown  by  the 
evidence   rejected  by   (he  Circuit  Court. 

The  counsel  tor  the  plaintiff  in  error  also 
aubmitted  to  the  court,  as  part  of  thfir  argu- 
ment, the  opinions  of  counsel  on  the  claims  re- 
jected by  the  treasury.  These  opinions  were 
aa  follows; 

Mr.  Jones,  In  his  opinion,  stated:  2,  Com- 

Csation  for  "extra  seFTices"  connected  with 
practical  execution  of  certain  works  of  in- 
ternal  improvement,   provided   for   by   acts  of 

The  aervjces  from  which  compensation  is 
claimed,  under  this  head,  were  clearly  extra- 
ofllcial,  without  having  any  stated  compensa- 
tion appointed  for  them  by  law;  they  were 
auch  as  the  government  might  have  employed 
and  paid  any  private  individual  to  perform. 
That  any  ofTicer,  no  matter  what  his  denomi- 
nation or  rank,  civil  or  military,  who  ts  em- 
ployed by  the  government  to  perform  inch 
ser-'ices,  is  entitled  to  such  reasonable  com- 
pe>i«ation,  over  and  above  hia  official  salary  or 
pay.  •■  any  private  Individual  might  have 
claimed  if  employed  to  perform  the  same  serv- 
icea;  and  that  tbe  rate  and  amount  of  bis 
eompensation  are  to  be  liquidated  by  such 
■tandarda  of  value  or  merit,  and  according  to 
auch  usages  in  similar  lines  of  business,  as  in 
transactions  between  privsU  individuals,  has 
all  been  long  and  conclusively  settled  by  the 
voat  unquestionable  precedent  and  authority. 
to  fi.  ed. 


The  Act  of  Congreaa  (SOth  April,  1884)  di- 
recting certain  survejra,  etc,  and  aaaignins^ per- 
tain duties,  in  execution  of  the  act,  to  ''offleeia 
of  tbe  corps  of  engineers,"  does  not  include  In 
those  dutieii  any  part  of  the  services  for  which 
General  Gratiot  claims  compensation.  That 
act  neither  directs  nor  authunns  the  execution 
of  any  work  of  internal  improvement  what- 
ever; it  merely  takes  certain  preparatory  steps, 
and  provides  for  collecting  *aucb  infor-  [*S48 
mation  as  may  enable  Congress,  at  some  fu- 
ture tine,  and  by  subsequent  and  Independent 
legislation,  to  judge  of  the  expediency  of  set- 
ting on  foot  such  works,  and  of  providing  for 
their  execution;  and  with  that  view,  it  author- 
izes the  President  to  cause  "surveys,  plans,  and 
estimates  to  be  made  of  the  routes  of  such 
roads  and  canals  as  he  may  deem  of  national 
importance  i"  it  also  authoriies  him  to  employ 
ofHcers  of  engineers,  or  other  persona,  iu  pre. 
paring  these  materials  for  future  legislation. 
The  results  of  these  preliminary  investigations 
are  required  by  the  act  to  be  reported  to  Con- 
gress; they  were  so  reported)  and  it  then  re- 
mained for  Congress  alone,  at  some  future 
time,  to  provide  for  the  execution  of  such  of 
the  works  as  those  results  may  have  shown  to 
t>e  practicable  and  expedient.  With  the  eiecu- 
lion  of  these  "surveys,  plans,  and  estimatoa,' 
tbe  entire  execution  of  tne  directions  and  pur- 
poses of  the  act  of  Congress  was  completed,  and 
all  the  duties  assigned  by  the  act  to  ofncersof  the 
engineer  corps  were  executed  and  determined. 
When  Congress  did  afterwards  provide,  by 
substantive  acts  of  legislation,  for  tne  construc- 
tion of  any  of  these  works,  without  assigning 
any  further  dutiea  to  officers  of  the  engineer 
corps,  such  officers  had  no  official  concern  what- 
ever with  those  works;  the  works  were  to  be 
carried  on  exclusively  by  civil,  not  by  military 
means  and  instruments.  Of  course,  when  the 
government  employed  any  officer  of  the  corps 
in  any  branch  of  the  business  connected  with 
the  practical  execution  of  the  works,  it  was  au 
employment  purely  extra-official ;  for  which  ha 
was  just  BB  well  entitled  to  extra-official  com- 
pensation, and  to  the  same  rule  and  rate  nf 
compensation  as  If  he  had  not  been  clothed 
with  any  official  character." 

Ur.  Binney:  I  have  considered  the  questions 
ilivciiascd  in  General  Jones's  opinion,  and  as, 
upon  his  statement  of  General  Gratiot'a  claims 
I  agree  in  all  points,  it  might  Ik  sufficient  to 
express  my  assent  generally;  but  I  think  that 
an  additional  remark  will  be  found  to  fortify 
(li-neral  Jones's  interpretation  of  the  Army 
Regulations  of  IS21  j  the  part  of  the  case  which 
appears  to  present  the  greatest  difficulty. 

The  objection  to  General  Gratiot's  claim  to 
distinct  compensation  for  distinct  services  in 
disbursing  money  for  Portreaa  Monroe,  and  also 
for  Fortress  Calhoun,  seems,  while  the  Army 
'Regulations  of  1821  applied  to  the  case,  [*S49 
to  rest  upon  the  suggestion  that  he  was  per- 
forming tne  duties  of  but  one  agent,  and  there- 
fore was  entitled  only  to  two  dollars  per  diem 
For  the  whole  collective  service  i  that  he  was 
substituted  by  the  14th  section  of  article  ST,  for 
an  officer  who  ia  spoken  of  as  an  agent  for 
fortifications,  and  was  not  to  be  substituted 
excrpi  where  there  waa  "no  agent  for  fortltlca- 
lion.;"  and.  therefore,  that  being  substituted 
for  the  performance  of  a  general  oi  collectite 
7«S 
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MiTlee,  tlie  tvo  dollar*  per  diem  b  all  that 
he  could  claim,  whether  he  performed  the 
agents'  duties  at  one  or  Kt  ten  fortiSeBtioim. 

This  is  a  queition  of  fnterpretatioa  of  the 
Hth  clause  of  the  a7th  article. 

The  remark  I  have  to  make  is,  that  the  Array 
Regulations  of  1821  do  not  speak  of  any  such 
officer  as  an  agent  for  fortiGcations  generalljr 
ud  collectivel;.  The  7th  eectioa  of  the  67th 
article  Bays:  "There  shall  be  appointed  ae 
many  agents  for  fortifications  as  the  service 
may  require."  They  might  be  one,  or  one 
hundred  in  number,  according  to  the  neceseities 
of  the  service;  but  from  the  nature  of  the  du- 
ties BBsigned  to  them  b;  the  Army  Regulations, 
the^  must  have  been  agents  for  some  fortlB- 
cation  or  fortifications  in  particular,  and  not 
for  two  or  more  jointly  or  generally.  Two,  or 
any  other  number  of  fort iScAt ions,  might  have 
been  placed  by  the  department  nnder  the  agency 
of  the  same  person,  and  he  might  by  agree' 
ment  have  received  one  coupenuition  for  the 
performance  of  his  duties  at  alt  the  posts;  but 
the  agency  for  each  would  have  been,  by  its 
prescribed  duties,  a  separate  agency  for  each, 
and  not  a  joint  or  collective  agoncy  for  the  whole. 

This  is  shown  by  all  the  sections  of  article 
67,  from  the  7tb  to  the  13th  inclusive;  for,  al- 
though they  speak  of  agents  and  fortifications 
in  the  plural,  they  do  so  with  reference  to  du- 
ties of  disbursing  and  accounting,  which  neces- 
sarily belong  to  tbe  agent  in  regard  to  each 
fortification  separately,  and  not  to  two  or  more 
fortitlcations  jointly.  It  is  out  of  the  question 
to  suppose  tliat  the  Army  Regulations  meant 
to  authorize  or  to  require  the  blending  in  one 
account  of  the  disburHements,  the  articles  pur- 
chased, the  laborers  employed,  snd  the  abstracts 
made  out,  for  two  or  more  fortifications  joint- 
ly; the  appropriations,  which  are  tor  fortifica- 
SSO*]  tiohs  'separately,  would  all  be  con- 
founded by  it;  and  it  this  was  not  in  intend- 
ed, then  they  meant  to  regard  the  duty  of  dis- 
bursing and  accounting  as  a  separate  service 
in  regard  to  each  fortification;  and  it  is  so  to 
be  understood  throughout,  notwithstanding  the 
use  of  the  word  "fortifications"  in  the  plural. 

It  follows  that  this  word,  wherever  it  is 
found  in  this  part  of  the  Army  Regulations  of 
1621,  is  to  be  considered  as  used  distributively. 
and  not  collectively,  hb  conipreh ending  two  or 
more  fortresses  withla  the  limJts  of  a  joint 
duty. 

When  the  Mtb  section  declares  that  "where 
there  is  no  agent  for  fortifications,"  tbe  super- 
intending officer  shall  perform  the  duties  of  an 
agent,  it  consequently  does  not  mean  that 
where  there  is  no  agent  having  the  collective 
duty  of  disbursing  for  all  fortifications,  tbe 
superintending  officer  shall  perform  that  col- 
lective duty ;  but  ustog  the  word  distributively. 
It  means  to  say  that  where  there  is  no  agent  for 
a  fortification  to  be  constructed,  the  superin- 
tending officer  shall  perform  the  duties  of  agent 
in  regard  to  tbe  fortification  in  question-,  an<f 
when  it  says,  that  as  a  compensation  for  the 
performance  of  that  extra  duty  be  will  be  al- 
lowed, for  moneys,  expended  by  him  in  th( 
eonatruction  of  "fortifications,"  at  the  rate  ol 
two  dollars  per  diem,  it  means  to  use  the 
word  with  the  same  elTect.  and  to  give  the  com- 
pensation as  ditlnhutively  as  the  service. 

If  this  be  not  so,  the  superintend infc  officer 
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would  be  entitled  to  nothing  for  moneys  ox- 
pended  by  htm  in  the  oonstnictioa  of  a  aia(^ 
fortiflcatioa.  The  word  I*  "fortifications,"  and 
if  it  is  to  be  understood  only  of  more  than  one, 
then  nothing  is  to  be  allowed  for  one;  and  if 
it  is  to  be  understood  only  of  one  or  more, 
then  it  is  to  be  understood  of  each  one  as  a 
separate  service  and  duty,  as  it  is  before  de- 
scribed;" and  the  compensation  allowed  for  the 
service  must  be  separate  also.  If  the  superin- 
tending officer  is  required  by  his  superior  to  un- 
dertake the  duty  of  agent  for  Fortress  A  to- 
day, and  for  Fortress  B  to-morrow,  and  for 
Fortress  C  the  next  day,  and  all  these  duties 
were  prosecuted  for  years,  they  are  not  (me  col- 
lective service,  but  tbree  separate  services;  and 
it  is  the  same  thing  If  all  are  ordered  and  be- 
gun on  the  same  day.  They  would  be  separate 
agencies,  though  but  one  agent  performed  the 
wliole,  and  he  received  but  one  general 
'compensation;  and  the  account  of  the  [*SSI 
appropriations  for  the  three  fortresses  would 
not  be  truly  kept,  unless  the  general  compenaa- 
tion  was  duly  apportioned  among  them. 

This,  I  conceive,  is  the  effect  of  the  Army 
Reguiationa  of  1S21,  as  it  more  plainly  ia  of 
the  Regulations  of  1825.  Each  fortification  ia 
separate  in  appropriation,  separate  in  disburae- 
ment,  and  separate  in  agency.  It  is  meant  also 
to  be  separate  in  compensation  for  agency.  It 
might  not  be  material  to  the  a^eut  or  to  tbe 
department,  that  tbe  compensation  should  be 
separately  estimated  for  each  fortification  of 
two  or  more  confided  to  the  same  agent; 
though,  as  1  have  said,  1  do  not  see  how  tbe 
appropriation  can  be  truly  accounted  for  ex- 
cept by  a  due  apportianment  of  the  aggregate 
compensation  among  tbe  several  fortificationa. 
But  when  a  specific  compensation  is  allowed, 
reason  and  justice  require  (hot  it  should  have 
reference  to  a  specific  or  definite  service;  nnd 
hence,  in  tbe  case  of  such  a  compensation,  tbe 
very  limitation  enters  into  the  interpretation 
of  the  clause.  What  is  the  service  ioLended  to 
be  compensated  by  two  dollars  per  diemT  la  It 
the  definite  service  ot  disbursing  for  one  forti- 
fication, or  the  variable  but  always  increasing 
service  of  disbursing  for  from  one  to  ten!  If 
it  be  the  latter,  there  are  gross  inconveniences, 
which  are  not  to  be.  encountered  unless  eleftr 
language  requires  it.  If  't  be  the  former,  the 
interpretation  becomes  the  more  reaaonablch 
from  its  just  and  reasonable  consequencea.  Tbe 
prescribed  compensation,  therefore,  sustaina  tlw 
interpretation  that  the  service  referred  to  was 
separate  and  distinct  for  each  fortification,  a* 
the  separate  nature  of  the  service  sustaina  the 
interpretation  that  the  prescribed  compensation 
was  to  be  allowed  in  as  many  instances  as 
there  should  be  fortifications  to  be  auperin- 

Upon  tbe  other  points  of  Genera)  JoneaV 
opinion  it  is  unnecessary  for  me  (o  make  a  re- 
mark. I  concur  with  him  in  all  points.  Since 
the  cases  of  The  United  States  v.  M'Daniel. 
The  Same  v.  Fillebroun,  and  The  Same  v.  Rip- 
ley, reported  in  7  Peters,  it  is  not  to  be  doubted 
that  an  officer  of  the  United  Stales,  performing, 
under  the  lawful  saiictioo  of  a  ilepartmenl, 
extra  services,  which  do  not  come  within  tb* 
line  of  his  official  duty,  is  entitled  to  an  allow- 
ance, to  be  graduated  by  the  amount  paid  fOi 
like  servicea  under  similar  ciicumstances.' 

Pebera  It. 
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SSS'I     *Mr.    OQ^n,    tli«    Attorner-Genersl, 
for  the  United  SUtes. 

On  the  3d  at  M^rch,  1B19,  the  pUlntiff,  then 
•n  otficer  of  engineeri  !n  the  armj  of  the 
United  SUtet,  nu  ordered  to  Old  Point  Com- 
fort to  take  charge  of  the  vrorka  there  baildiag, 
at  the  two  fortifications,  Fort  Monroe  and  Fort 
(^Ihoun.  Theu'worki  fonn  part  of  a  united 
ayatem  of  defense  for  Hampton  Boada,  and  are 
•epanted  by  a  channel  or  arm  of  the  sea,  about 
a  mile  aide.     On  the  Sth  of  November,  1821 


he  rendered  his  regular  quarterly  accounts,  and 
charged  and  raceiTCd  credit  for  two  dollaTs  per 
dlon,  as  his  compeniation  for  these  disburse- 
ments.  He  kept  separate  heads  of  account, 
for  the  disburwmenta  at  Fort  Monroe,  and  at 
Fort  Calhoun.  In  his  quarter!]'  account, 
rendered  on  the  30th  of  September,  182S,  he 
for  the  first  time  charged  four  dollars  per  diem, 
being  a  separate  compenaation  of  two  dollars, 
for  the  disburaementa  at  each  work.  The  sec- 
ond per  diem  was  disallowed  at  the  treasury. 
On  the  1st  of  August,  1628,  the  plaintiff  became 
Chief  Engineer  and  removed  to  Washington; 
but  continued  in  charge  of  the  works  at  Old 
Point  Comfort  until  the  30th  of  September, 
1829.  In  his  final  account  then  rendered,  he 
charged  a  second  per  diem  from  November, 
1821,  amounting  to  five  thousand  seven  hun- 
dred and  fifty-eight  dollars,  which,  on  its  settle- 
ment at  the  treasury,  was  disallowed,  together 
with  SMue  other  items,  amounting  to  three 
Uouaand  two  hundred  dollars  and  nlnety-i 
cents,  and  mBt:ing  together  eight  thousand  n 
hundred  and  litty-eight  dollars  and  ninety-t 
cents.  This  balance  remained  unpaid;  and 
the  2ftUi  of  March,  1S33,  the  plaintifT  presented 
ft  new  accnunt  as  "agent  of  fortifications  at 
Forts  Monroe  and  Calhoun."  In  this  he  retin- 
quislicd  licth  per  diem  allowancea,  and  made 
one  general  cliarge  of  one  per  cenL  commission, 
from  XotrmbtT,  1821,  to  September,  1S2B. 
This  nnH  nl-ui  disallowed  at  the  treasury. 

Ob  tlip  'tCtli  of  June.  1S34,  Congress  made 
>n  ap|iro|iHation  of  fifty  thousand  dollars,  for 
"u  furl  ill  Grnnd  Terre."  The  whole  of  this 
K11I1I  wa*  drtiwn  from  the  treasury  W  General 
S&3*]  *Onitiot,  aa  Chief  Engineer,  m  Novem- 
ber and  December,  I83S.  On  the  6th  of  Octo- 
ber, lesn.  he  repaid  into  the  treasuir  fifteen 
thousand  dollars  thereof,  retaining  thirty- five 
thousand  dollar*,  in  addition  to  I'M  balance  of 


him  for  the  diabursem«ita  at  Old  Point  Com- 
fort. 

On  the  1st  of  April,  1838,  the  pay  and  allow- 
■nei's  to  which  Qeneral  Oratiot  was  entitled 
were  stopped,  and  the  amount  thereof  directad 
to  be  appropriated  to  the  extinguishment  of 
bU  del't  to  the  United  SUtes.  On  the  IGth  of 
December,  1S38,  his  accounta  were  again  ad- 
justed. The  sums  stopped  from  his  pay  and 
allowances,  to  the  amount  of  eight  thousand 
nine  hundred  and  flf^-etght  dollars  and  ninety- 


bnrsementa  at  Old  Point  Comfort  He  was  alM 
credited  with  a  sum  of  one  thousand  eight  hun- 
dred and  five  dollars  and  eight  cents,  which  h* 
had  disbursed  for  the  fort  at  Grand  Terre, 
and  with  one  thousand  five  hundred  and  twen- 
ty dollars  and  forty-seven  cents,  stopped  from 
bis  pay  and  alloH-ances,  which  reduced  the 
balance  due  from  him  to  thirtv-one  thousand 
six  hundred  and  seventy-four  dollars  and  forty- 
five  cents.  This  wa*  further  reduced,  on  ac- 
count of  allowances  for  transportation,  eipensea 
of  some  journeys  and  other  items,  by  the  sum 
of  two  thousand  three  hundred  and  eighty-two 
dollars  and  thirty-two  cents,  leaving  in  his 
hands,  unexpended  and  unaccounted  for,  of 
the  thirty-five  thousand  dollars  drawn  from  the 
treasury  for  the  fort  at  Grand  Terre,  the  sum 
of  twenty- nine  thousand  two  hundred  and 
ninety-two  dollars  and  thirteen  cenla. 

As  an  offset  to  this.  General  Gratiot,  on  the 
nth  of  January,  1639,  presented  a  new  account 
at  the  treasury,  in  which  be  renewed  his  first 
claim  of  five  thousand  seven  hundred  and  fifty- 
eignt  dollars,  for  a  second  per  diem,  for  du- 
bureements  at  Old  Point  Comfort;  and  added 
thereto  a  claim  of  eight  hundred  and  sixteen 
dollars  and  eighteen  cents,  being  a  commisaiou 
of  two  and  a  halt  per  cent,  on  dlsbursementa 
made  by  him,  of  "contingencies  tor  fortifica- 
tions;" and  also  a  claim  of  thirty-seven  thou- 
sand two  hundred  and  sixty-two  dollars  and 
forty- four  cents,  as  compensation  for  extra 
services.  In  conducting  works  of  civil  engineer 
ing,  from  1S2B  to  I83S,  at  the  rate  of  three 
thousand  six  'hundred  dollars  per  an-  [*SS4 
num.  in  addition  to  his  pay.  These  claims. 
which  would,  if  allowed,  have  extinguished  the 
lialanee  against  him,  and  left  the  United 
States  largely  in  debt  to  bim,  were  disallowed 
at  the  treasury. 

In  February,  1839,  a  aiilt  was  brought  against 
him  by  the  United  States,  In  tiie  Circuit  Court 
for  the  District  of  Missouri.  It  was  tried  In 
April,  1640,  and  resulted  in  a  verdict  In  favor 
of  the  United  States  for  thirty-one  thousand 
and  fifty-six  dollars  and  ninety- three  cents. 
On  the  trial,  the  only  evidence  given  by  tha 
United  States  was  a  Weasury  transcript  con- 
taining the  accounts  and  settlements  made  at 
the  treasury,  with  the  claims  of  General  Gra- 
tiot, and  the  grounds  of.  their  disallowance. 
He  offered,  on  his  part,  certain  documentary 
evidence,  with  a  view  to  sustain  the  three 
items  of  bis  claim  for  set-off,  but  it  wai  en- 
tirely rejected  by  the  court.  Four  bills  of 
exceptions  were  sealed  by  the  court,  at  the  re- 
quest of  the  defendant;  but  tbey  embraced  sub- 
stantially only  the  two  questions,  whether  the 
court  properly  admitted  the  treasury  tran- 
script as  eridence  to  sustain  the  demand  of 
the  united  States;  and  whether  it  properly  re- 
jected the  evidence  offered  by  the  defendant 
below  with  a  view  to  sustain  his  set-off.  These 
also  form  the  entire  ground  of  the  present 
proceeding*  in  error. 

I.  There  were  four  objections  taken  to  tka 
treasury  transcript;  that  it  did  not  show  that 
the  balance  demanded  waa,  as  stated  in  the 
declaration,  for  moneys  received  by  the  de- 
fendant "as  chief  engineer;"  that  It  charged 
hbn,  not  with  moneys  receivea,  but  merely 
with  "reaaisitiona"  therefore;  that  it  set  out 
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tbej  vers  eoiapoefidi  and  tliat  It  ercdtted  his 
account  for  disbunementa,  aa  an  agent  of 
furtiflcntion,  with  th«  pa*  and  allowances  sub- 
•muentlj  accruiriK  to  htm  aa  ehiet  engineer. 
1.  The  slightest  examination  of  the  treasurj 
transcript,  or  ot  the  state  of  the  account*  of 
Oeneral  Oratiot,  shows  that,  in  point  of  fact, 
DO  iDonejr  was  sued  for  eicept  what  wa«  re- 
ceived bjr  him  u  chief  enEiueer.  The  liai- 
Mice  of  eight  thousand  nio*  hundred  and  Qfty- 
eight  dollars  and  nlne^-one  cents,  due  on  ac- 
count of  his  disbursemenU  at  Old  Point  Com- 
fort, was  intirely  extinguished  on  the  leltU- 
ment  of  his  account  In  Dcceml>er,  183S.  The 
only  sum  remaining  then  in  his  Itands,  was 
SftS*]  that  drawn  by  *bim  front  tbe  treasury, 
as  chief  engineer,  to  apply  to  the  erection  of 
the  fort  at  Grand  Terre.  That  the  United 
States  had  a  ri^ht  tlms  to  extinguish  ths  bal' 
anco  flrst  accruing  by  applying  to  it  the  l^rsl 
moneys  received  from  the  debtor,  is  too  cleai 
to  be  contested.  Tlie  whole  account  was  solely 
between  these  two  parties;  no  one  but  them- 
•elvea  was  alTected  by,  or  interested  in,  the 
Mttlement;  no  objection  was  made  by  Oeneral 
Qratiot  at  the  time;  there  was  no  request 
for  any  different  application  ot  the  moneys. 
The  propriety,  therefore,  of  extinguishing  the 
flrat  debt,  cannot  be  doubted.  United  States 
V.  January,  7  Cranch,  672;  United  States  v, 
Kirkpatrick,  9  Wheaton,  720;  Cremer  v.  Hig- 
ginson,  ]  Msson,  323;  United  States  v.  Ward- 
well,  5  Mason,  87)  Armstrong  v.  llnited  States, 
Peters's  C.  C.  R.  40;  Postmaster-General  *. 
Norvell,  Gilpin,  IZS.  132.  The  firet  debt  be- 
ing extinguished,  all  that  was  sued  for  was  a 
debt  incurred  as  chief  engineer,  as  set  out 
In  the  declaration.  The  treasury  transcript 
shows  it  to  be  money  drawn  on  his  own  req- 
uisition, "as  chief  engineer."  This  ansivers 
the  objection;  but  even  if  all  this  did  not  ap- 
pear by  the  treasury  transcript,  his  mere  re- 
ceipt ot  tile  money  which  is  sued  for,  from  the 
treasury,  while  he  was  chief  engineer,  would 
sustain  the  declaration.  In  the  case  of  The 
United  States  v.  Walton,  0  Wheaton,  651,  this 
court  held  a  declaration  against  tlie  defend- 
ant, as  an  individual,  to  be  sustained  by  a 
treasury  transcript  against  him  as  a  receiver, 
and  say  that  the  evidence  or  moneys  received 
in  tbe  latter  capacity  is  suHicient  The  re- 
verse holds  equally  good.  Where  there  are  no 
third  parties  interested,  proof  of  the  receipt 
of  the  money  for  the  uae  of  the  plaintiff  is 
suIDcient.  Bo  In  the  case  of  Smith  v.  The 
United  States.  5  Peters,  302,  this  court  toy 
that  official  transactions  are  evidence  of  offi- 
cial character;  and  in  that  of  The  United 
States  *.  Buford,  3  Peters.  26,  they  held  that 
the  mere  fact  of  public  money  being  paid  by 
one  officer  to  another  is  proof  that  the  pay- 
ment was  received  by  the  latter  in  his  exiBt- 
ing  offlcial  capacity.  On  the  same  prindple, 
the  paymant  of  money  from  the  treasury  to 
General  Gratiot,  uhile  he  was  chief  engineer, 
iustains  the  declaration,  without  further  proof, 
2.  An  examination  of  the  treasury  tranncript 
will  also  show  that  General  Gratiot  was  not 
charged,  as  is  alleged,  with  "requiHitions." 
It  Is,  on  the  contrary,  a  general  account  for 
MS€*]  monejt  •advanced.  The  requisitions, 
under  which  each  item  of  advance  is  Toade,  are, 
indend,  wep^nitiy  atatedj  *ad  the  guwiaX  ob- 


ject of  them  is  not  repeated;  hod  <t  be«n,  O* 
objection  could  not  liave  been  made.  It  de- 
pends, therefore,  on  no  actual  error  in  the 
account)  no  false  or  indistinct  charge;  but  i* 
a  mere  matter  of  form,  in  which  it  would 
seem  that  tbe  usage  of  the  nccounting  oOlcera  ia 
altogether  the  more  simple  and  correct.  Therf 
is  no  siaiilarity  whatever  with  the  case  of  an 
account,  held  by  this  court  to  be  insuEeiest 
(United  Sutes  v.  Junes,  S  Peters's  Rep.  381), 
which  charges  an  odicer  nith  "orders"  or  "bill* 
of  exchange,"  without  the  production  of,  or 
further  eviJrnce  in  regard  to,  those  Instru- 
ments. It  dues  not  follow,  in  such  cases,  that 
the  payment  is  justly  chargeable  by  the  United 
States  to  the  officer.  That  must  depend  on  the 
nature  of  the  order,  or  the  bill  of  exobonge. 
Hut  an  advance  of  money  from  the  treasury 
to  a  disbursing  officer,  on  his  own  requisition* 
is  evidence  that  it  was  money  received  by  him 
tor  the  use  of  the  United  State*. 

3.  It  is  not  denied  that  a  treasury  transcript, 
charging  an  officer  with  "balance*  in  groe^ 
and  not  stating  the  items  which  compose  than, 
ie  inauHicient  evidence.  Unquestionably,  It 
must  contain  a  full  statement  of  the  items  of 
the  account,  so  as  to  exhibit  every  credit,  and 
every  charge  necessary  to  enable  the  jury  to  da 
entire  justice  between  the  parties.  United 
SUtea  v.  Jones.  B  Peters.  383.  Now,  in  sU 
ies  of  accounts  between  the  United 
States  and  General  Gratiot,  it  never  hoa  been 
alleged  that  a  single  erroneous  charge  hu 
been  made  against  him,  or  that  any  crediti 
have  been  refused  him,  except  those  which  sn 
itested  in  this  suit,  not  upon  any  ground 
error  In  fact,  but  merely  as  to  their  legll 
propriety.  His  own  balance,  as  set  out  in  Um 
itatement  of  dilTerences  annexed  to  the  tran- 
icript,  agrees  with  that  of  the  United  SUtei, 
f  the  items  contested  on  legal  grounds  shall 
be  admitted.  If.  therefore,  the  treasury  tron- 
Hcript  did  not  contain  all  the  items  which 
ipose  any  of  the  balances,  it  is  evident  that 
injustice  would  liave  been  done  thereby  to 
General  Gratiot,  in  jireseiiting  his  case  to 
the  jnry.  But,  not  resting  upon  this  ground, 
the  fact  is,  that  the  transcript  docs  contain 
every  item  of  which  these  balances  are  cca- 
posed.  It  only  requires  an  examination  of  the 
transcript  to  see  that  there  is  a  complete  and 
detailed  account  of  'every  charge  and  [*35I 
credit;  and  the  balances  objected  to  are  tnerclj 
rests  in  the  account,  during  its  progress,  and 
when  different  scttlementH  were  made.  Tak- 
ing the  whole  transcript  together  Iwhieh  must 
he  done,  unless  each  successive  settlement  ia  to 
embrace  all  the  details  of  tbe  previous  one),  it 
that  every  item  is  to  be  found  from 
first  to  last. 

The  objection  that  tbe  pay  and  allowanee* 
of  General  Gratiot,  which  were  stopped  after 
the  let  of  April,  1636,  should  have  been  ap- 
plied to  the  reduction  of  the  balance  due  frcm 
him  for  the  money  drawn  from  the  treasury 
for  the  fort  at  Grand  Terre,  and  not  to  tM 
itinguishment  of  the  balance  due  on  his  ■•- 
lunt  for  disbursements  at  Old  Point  Com- 
fort. Is  answered  by  the  observations  made  II 
reply  to  the  first  objection  to  the  transcript. 
The  application  of  the  moneys  coming  into  uc 
bands  of  the  United  States  from  their  debtor, 
U1&  wA  %\^a^v».V«4  ^  tunt,  ia  to  be  nwd* 
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in  mieb  mantMr  u  thej  derm  expedient  There 
waa  no  objection  by  General  Gralint  lo  this 
■node  of  appropriation;  the  money  received  hail 
no  reU\iiia  to  tbe  one  debt  more  tliRit  to  tlie 
other;  the  right  ao  to  appropriate,  which  waa 
■Uearlj  vested  \a  the  Uuited  States,  aa  cred- 
itors, wM  not  afTected  or  controlled  by  tmy 
e*  ■'cum stance,  equitahle  or   legal. 

II.  The  principal  ground  on  irhfch  it  !• 
•mgbt  to  reverse  the  judgment  of  the  Circuit 
Court  of  Mitwouri,  is  the  rejection,  by  the 
eourt,  of  eviilence  offered  by  the  detendMit  be- 
low to  sustain  tiia  pie*  of  Mt-off.  Kow,  it  la 
not  denied  by  the  plaintiff  In  error  that  the 
sole  object  of  thii  evidence  wa*  to  support 
tboM  identical  claims,  and  do  others,  which, 
aa  to  their  nature  and  amount,  were  set  out 
in    the   treasury   transcript   that   was   in   evi- 


dence and  went  before  the  jury.  It  is  nd- 
o-ittad,  on  our  part,  that.  It  tlie  ooart  rejected 
evidence  of  any  laet  which  was  a  IcK^l  ground  of 


srt-olT,  or  credit,  they  errod.  The  question, 
therefore,  resolves  itself  into  the  inquiry, 
whether  the  particular  items  of  claim,  as  set 
out  in  the  treasury  transcript, 'were,  if  proved, 
a  legal  ground  of  offset  by  General  Gratiot 
against  the  United  States.  The  items  are 
three  in  number.  The  flmt  is  a  claim  for  five 
thousand  seven  hundred  and  fifty-eight  dollars 
(or  a  second  per  diem  allowance  for  the  dis- 
bursements made  at  Old  Point  Comfort.  Tbe 
second  is  a  claim  tor  eight  hundred  and  six- 
teen dollars  and  eighteen  cents,  for  disbursing 
"contingencies  ol  fortifications."  The  third  is 
3S8*]  a  'claim  for  three  thousand  six  hun- 
dred dollars  per  annum,  in  addition  to  his 
pay,  during  the  whole  time  he  was  chief  en- 
gineer, for  services  in  conducting  works  of 
civil  engineering.  It  is  submitted  that  each 
of  these  claims  la  contrary  to  law;  and,  there- 
fore, that  the  court  properly  refused  to  re- 
ceive any  evidence  to  support  them. 

1.  The  plaintiff  io  error  took  the  direction, 
as  an  a^rer  of  engineers,  of  the  fortifications 
at  Om  P«int  Comfort  While  there,  he  be- 
came the  clisliursing  officer,  in  place  of  the 
at^nt   of   fdrtiflcations.     He   took  exactly   the 

?lBce  ol  that  agent.  It  was  his  duty  to  do  so. 
he  reirulntions  o(  the  anny  required  it;  and 
those  rej^uiations  were  made  In  pursuance  of 
law.  ajiil  constituted  a  legal  obligation.  2 
Story's  Laws.  1000,  1312;  S  Story's  Laws, 
1576,  1811,  lesa.  Had  they  not  been  recog- 
nized by  law,  it  would  have  been  properly 
within  the  power  and  authority  of  the  War 
Di'partiMi'nt  to  make  than.  7  Peters,  14. 
These  rrtulnlions  pr(>seril>ed  the  duty  and  fixed 
the  coil- pen sntion.  This  duty  was,  to  take  the 
place  ■'  th"  "an^nt  of  fortifications."  "Where 
that*  is  no  agent  for  fortifications,  tbe  superin- 
ttuiliii^  otlicer  shall  perform  the  duties  of 
Hgrnt;  and  while  performing  such  duties,  the 
rnle^  and  re;nil<>tiona  for  the  government  of 
sudiat'pnls  slirll  be  applicable  tohim."  Army 
Regulations  of  1831,  Engineer  Department,  art 
67,  pp.  lUli,  |(1T.  This  regulation  was  in  foroe 
when  the  plaintiff  in  error  commenced  per- 
forming tbe  duties  of  tfa*  asent  of  fortifica- 
tions at  Old  Point  Comfort  In  1621,  whils  be 
Mas  sti 

engineer  superintending  the  construction  of  a 
fortification  will  diahms  the  moDsya  applied 
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to  the  same."  Amy  Regulations  of  182S,  p«r. 
K[)3,  p.  170.  The  compensation  allowed  to  an 
ugent  of  fortifications  was  a  commission  of  two 
and  a  half  per  cent  on  the  moneys  he  disbursed, 
but  he  received  no  otiier  pay  or  allowances. 
When  his  duties  were  assumed  by  an  oHicer  of 
the  corps  of  engineers,  that  officer  was  allowed 
to  receive  the  same  commissions,  but  as  be  re- 
ceived also  bis  pay  and  allowances  as  an  offi- 
cer of  the  army,  their  amount  was  limited  not 
to  exceed  two  dollars  a  day.  "As  a  compensa- 
tion for  the  performance  of  that  extra  duty," 
say  the  R^ulations  of  1821,  p.  lOT,  "he  will 
be  allowed  for  moneys  expended  by  him,  in 
the  construction  of  fortifications,  at  the  rate  of 
two  dollars  'per  diem,  during  tbe  con-  [*SfiS 
tinuance  of  such  disbursements,  provided  Om 
whole  amount  of  emolument  shall  not  exceed 
two  and  a  half  per  cent  on  the  sum  expended;" 
and  in  those  of  1826,  p.  170,  it  Is  said,  "aa  a 
oompenaation  for  the  performance  of  that  extra 
duty,  he  will  be  allowed  at  tbe  rate  of  two  dol- 
lars per  diem,  during  the  continuance  of  such 
disbursements,  provided  the  whole  amount  of 
emoluments  shall  not  exceed  two  and  a  half 
per  cent  on  the  sum  disbursed.'  It  seems  im- 
possible to  doubt  the  intention  of  this  provi- 
sion; it  was  meant  to  substitute  the  engineer 
officer  for  the  agent  Col.  Gratiot  was  to  do 
exactly  what  the  agent  did;  for  that  extra 
service,  "the  whole  amount  of  his  emoluments" 
WHS  not  to  exceed  two  dollars  a  day,  Sn 
addition  to  bis  pay.  If  a  single  agent  bad 
more  than  one  work  under  his  agency,  and  an 
officer  was  put  in  his  place,  then  "the  whole 
amount  of  his  additional  emoluments"  was 
allowed  for  the  performance  of  this  additional 
duty.  The  plaintiff  in  error  called  himself  the 
"agent  of  fortifications."  This  extra  duty  was 
a  single  one;  it  was  the  assumption  oi  that 
discharged  by  the  person  whose  place  he  took ; 
his  allowance  was  a  commission,  "during  the 
continuance"  of  that  duty,  of  two  and  a  half 
per  cent.,  or  of  two  dollars  a  day.  There  is 
not  a  word  to  be  found  in  the  language  or  fair 
construction  of  the  r^ulations  that  indicates 
an  intenbioD  to  allow  a  single  officer,  charged 
with  the  same  duty  as  a  single  agent,  whose 
plnce  he  takes,  a  double  rate  of  compensation. 
It  is,  besides,  a  per  diem  allowance;  an  allow- 
ance  for   the   additional   work   "of   the   day." 


iu;ont.  Thus,  at  the  harbor  of  New  York,  { 
Itjje  (0  Laws  of  United  SUtes,  46S|,  there 
were  three  works  in  charge  of  one  officer,  for 
which  Congress  appropriated  twenty  thousand 
dollars;  and,  in  uie  same  year,  at  the  harbor 
of  Newport,  was  one  work  in  charge  of  an 
oiTicf-r,  tor  which  they  appropriated  two  hun- 
drpd  thousand  dollars.  Could  it  be  intended 
that  the  former  was  to  receive  three  ttmea  the 
amount  of  extra  compensation  that  the  latter 
did,  while  the  amount  of  extra  labor  was  only 
one  tenth  as  much;  and  when  an  "agent  of 
fortiflcBtions,"  tor  whom  each  was  substituted, 
would,  at  the  latter  place,  have  received  ten 
times  as  much  as  at  the  tormerl  l^ere  would 
be  neither  reason  nor  justice  in  such  a  con- 
struction. Besides,  the  uniform  usage  of  the 
Army  'and  the  War  Department  hu  ['StO 
been  otherwise.  General  lUacomb,  himself  tor 
a  lona  while  the  chief  engineer,  and  now  at 
91* 
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the  kcad  of  thi  tneiy,  lUtn  the  Mttled  con- 
itruction  to  hara  been  but  a  (ingle  allowance. 
Tbe  tcBtimonj  ol  the  amounting  oflleera,  of- 
fered bjr  tbe  plaintiff  in  error  in  tbc  court 
below,  corroborates  that  of  General  Macomb; 
Mil  of  numerous  instance*  adduced,  where  a 
•ingle  officer  has  bad  more  then  one  fortifica- 
tion under  bia  charge,  none  are  found  In  which 
the  doubl*  per  diem  allowance  now  claimed 
baa  been  made  or  sanctioned.  The  record  In 
tbta  case  shows  that  between  I8£0  and  1S38 
more  than  thirteen  millioni  of  dollars  werv 
disbursed  by  otBeera  of  engineers  at  various 
post*;  it  la  well  known  that,  at  man/  of  than, 
there  are  several  separate  works  contiguous  to 
each  oUier,  and  Included  in  a  sinsle  auperin- 
tendenqr.  Wtiat  stronger  proof  of  a  just  as 
well  aa  a  settled  eonstruction  could  be  desired 
than  a  uniform  practice  through  so  long  a 
period!  The  argument  that  the  duties  ot  the 
Agent  are  inereased  because  there  are  more 
works  Included  in  his  agencr,  li  founded  on  an 
•rroneous  assumption  of  fact.  In  the  first 
place,  if  the  amount  of  disburaemeDt  be  not 
increased  1^  the  additional  number  of  works 
(and,  in  many  instancea,  as  we  have  seen,  it 
is  actually  leas),  thera  is,  in  reality,  no  In- 
eresae  of  labor;  but,  besides,  the  supposed  mul- 
tiplication ot  accounta  doe*  not,  as  will  be 
leen  by  the  treasury  transcript,  exist  in  reali- 
ty; the  account  of  the  sgent  is  but  a  alngle 
me,  merely  deaignatlng,  under  separate  heads, 
the  place  of  expenditure,  in  accordance  with 
the  aesignation  ot  the  appropriation,  as  made 

2.  The  charge  of  two  and  a  half  per  cent, 
commissions  for  disbursing  oontlngencies  of 
lortifications,  is  so  clearly  cnntrary  ht  law  that 
all  evidence  to  sustain  it  wa*  properly  rejected. 
Admitting  the  disbursement  to  luive  been 
made  a*  charged,  such  an  allowance,  there- 
Fore,  oould  not  be  lawfully  claimed.  The  army 
regulations,  above  referred  to,  declare  that  "the 
ivhole  amount  of  emoluments"  ia  to  be  the  per 
iliem  allowance  of  two  dollarsi  this  is  to  be 
(or  the  performance  of  the  entire  extra  duty  of 
disbursements  1  ol  course  this  charge  of  com- 
mission, in  addition  to  the  pn  diem  allowance, 
is  directly  contrary  to  the  provisions  of  these 
regulations;  and  they  have  the  force  and  au- 
thority ot  kiW,  in  regard  to  the  subjects  prop- 
erly falling  within  their  purview.  If  even  the 
plaintiff  in  error  could  have  offered  any  proof 
S«l*]  'of  usage  in  favor  of  such  sn  allowance 
(and  the  rejected  evidence  eontaina  none  such), 
ret  that  would  not  have  warranted  its  admis- 
lion,  in  the  face  of  so  clear  a  legal  provision, 
foitidding  such  an  allowance.  Nor  is  there 
4ny  force  In  the  argument  that  these  disburse- 
ments may  have  l>een  other  than  those  at  forts 
Monroe  and  Calhoun,  for  which  the  per  diem 
allowance  la  claimed ;  because  It  appeared  by 
the  account  of  the  plaintiff  in  error  himself, 
annexed  to  the  treasury  transcript,  and  al- 
ready before  the  court,  when  the  evidence  to 
sustain  this  claim  was  rejected,  that  these 
disbursements  for  contingencies  of  fortifica- 
tions were,  in  fact,  a  part  of  those  made  by 
him  at  forts  Monroe  and  Calhoun. 

S.  The  last  and  largest  offset  claimed  by  the 
;?IaintIfT  in  error  is  the  (cross  sum  of  thirty- 
»»vea  thousand  t  wo  hundred  and  sixty-two 
iolUn  mnd  /orty-aix  cent*  for  "extra  services 


civil  works  «(  Internal  Improvement,  aiirl*i 
on  by  the  United  States,  and  referred  to  the 
Engineer  Department  for  execution,"  during  a 
period  somewhat  exceeding  ten  j'ears,  while  ba 
wa«  Chief  Engineer.  For  these  he  claims  th« 
same  annual  aalary,  in  addition  to  his  p«y. 
which  waa  given  to  Mr.  Sullivan,  and  other 
civil  engineers,  who  were  specially  employed, 
under  the  provision*  of  the  Act  of  Congreas  of 
30th  April,  1S24.  3  Story's  Lsws,  IHO.  This 
salary  was  three  thousand  six  hundred  dollftia. 
This  claim  appeared,  for  the  first  time,  in  tha 
accounta  of  General  Gratiot,  on  the  llUi  Janu- 
ary, 1639,  after  hia  removal  from  oIGoe.  M«t- 
er  before  had  it  been  made  in  any  of  Us 
various  account*.  It  b  a  charge  for  hia  own 
extra  services,  and  for  his  alone,  in  regard  to 
civil  work*  of  internal  improvement,  referred  to 
the  department  ot  which  he  was  an  officer. 
What  did  he.  In  fact,  doT  In  1828  he  "assumed 
his  station  at  the  *eat  of  government  aa  chief 
engineer;"  he  continued  Uere  till  Deeembur, 
1838;  he  made  no  disbursanenta  on  any  si 
these  civil  works  of  internal  improvementa ;  ht 
made  no  explorations  or  aurveys;  he  examined 
no  localities,  ran  no  lines,  surveyed  no  harbors, 
built  no  piers;  he  performed  none  of  the  aarr- 
icea  which  were  actually  performed  by  tkt 
civil  angineera,  apecially  employed,  whose  sal- 
ary he  elaima.  As  the  head  of  the  engineer 
office,  BtatioQsd  at  Washington,  he  supcria- 
tended,  the  axecntion  of  duties  ot  this  salt, 
referred  to  Ua  office,  as  he  *auperin-  [*S«1 
tended  other  duties  referred  to  It.  Such  was 
the  sum  of  his  services.  Was  this  within  the 
line  of  his  official  functions,  or  was  it  not!  It 
is  submitted  that  he  waa  bound  to  perform  i^ 
by  the  clear  Intent  of  the  acts  ot  Coogreaa,  bj 
the  regulations  of  the  War  Department,  and 
by  the  established  construction  always  givn 
to  those  regulations;  nor  waa  there  any  point 
in  which  it  waa  analogous  to  any  aemee  par 
formed  by  tb*  dvii  engineers,  whose  aalary  be 

The  whole  aerlea  of  legislation,  in  reprd  la 
the  engineer  corps  and  to  these  works,  shows 
that  when  tbe  latter  were  required  to  Im  doM 
by  law,  they  come  appropriately  within  the 
superintendence  of  the  former.  Hie  Act  of 
9th  Hay,  ITH  (1  Story's  Laws,  SSfl],  whU 
oonstttutea  the  corps,  gives  it  no  speeilto  da- 
ties,  but  places  It  generally  under  tha  orden 
of  the  Preaident  to  perform  appropriate  serv- 
ice* on  the  ooost  or  the  frontiers.  In  ISOl 
(8  Story's  Laws,  83S)  it  was  re-organired  le 
"do  such  service  as  the  President  should  di- 
rect," clearly  embracing  every  service  relati^ 
to  engineering,  which  It  might  became  Uw  da^ 
of  the  Preaident  to  have  executed,  whether 
military  or  civil.  The  Act  of  lOtb  April,  IBOS, 
section  1,  article  83  (2  Story's  Laws,  lOWl, 
distinctly  authorises  the  President  to  onploy 
the  engineers  out  of  tbe  line  of  their  merely 
miliUry  profeaaion;  and,  in  1812,  when  Uw 
corps  was  inerc*aed  (2  Story's  Laws,  1S41) 
and  some  arrangement*  made  In  regard  to  thi 
military  academy,  which  is  a  part  of  the  oorps, 
a  professor  of  engineering  "in  all  ita  branches,* 
that  is,  civil  as  well  aa  military,  was  •ppoiatei 
In  1S13  (2  Story's  Laws,  1312]  the  topograph- 
ical department  of  the  corps  was  constituted; 
clesriy  indicating  that  *uoh  works  of  topog- 
ra-V^-j  BAi4  aiuue;  were   r^arded  by  CoBgttN 
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ve  find  tiie  oSeer*  of  engineera  joined  witii 
thoM  at  the  111*7,  l"  'urvefing  the  waten  of 
the  Chewipeake.  Id  1821  (3  StoTj'a  Iawb, 
ISIO),   when   tha  mnaj   w4s   re-orgAniied,   the 


■Dd  when,  in  1838  (B  Lawa  of  United  Stitea), 
tta  lopograpliica]  branch  wu  inereued,  the 
etnpIo;inent  of  elvil  engineer!  to  aid  It  wm 
fordidden.  Th«  number  of  ita  bureau  officers 
and  cleric*  wac  increased  u  the  dvll  work*  of 
IIS*]  internal  'improrment  referred  to  It 
were  inareaaed.  Biennial  Regiiter  of  1828,  p. 
7£,  TO;  and  of  18S7,  p.  lOt,  118.  TbU  »erie« 
of  law*  exhibit!  the  orpnliation  of  a  separate 
department,  having  a  militair  officer  aa  its 
ehlaf,  forming  an  executive  olaee  at-'Waahlng- 
ton,  whieh  was  to  superintend  all    the    sub- 

K«  appropriatelj  belonging  to  the  "engineer- 
in  all  its  bianchea,"  that  might  be  referred 
to  it,  either  directly  by  law,  or  by  the  President 

In  the  cxfcntion  of  duties  derolved  on  him  by 

law.  It  we  examine  the  legislation  of  Con- 
Dress  upon  these  subjects,  it  will  be  foand  to 
Indicate  a  similar  Intention.    As  early  as  181T 

<6  T>awa  of  United  States,  21S),  the  opening 
of  the  Chickasaw  road  was  intrusted  to  "the 
direction  of  the  Secretary  of  War,"     In   1810 

(6  Laws  of  United  States,  368}  the  appropri- 
ations tor  surveying  the  water-eourtes  west  of 
the  Mississippi  are  among  those  for  the  mili- 
tary service.  In  1820  (S  Laws  of  United 
States,  483)  the  general  "military"  appropria- 
tion bill  contains  a  series  of  appropriations  for 
•urreya  of  streams,  rivers,  and  roads.     In  182S 

(7  Laws  ot  United  States,  82)  are  similar 
appropriations  among  those  for  the  "military 
aervice"  of  that  year.  In  IBM  (3  Story's 
Laws,  1940)  the  President  is  authorized  to 
employ  civil  engineers  In  addition  to  "the  offi- 
eera  of  the  engineer  corps",  and  such  othera  as 
he  may  direct,  to  make  surveys  tor  internal 
Improvements.  In  1826,  1826,  and  1827  (7 
lAWB  of  United  States,  338,  461,  637),  the  ap- 
propriations for  continuing  these  and  making 
other  surveys  are  embraced  in  the  bill  for  the 
"military  service"  of  those  years.  In  1828,  and 
subsequently,  there  was  a  separate  appropria- 
tion bill  for  these  works  of  intamal  improre- 
tnent,  referring  to  them  as  under  the  superin- 
tendence of  tM  War  Department.  6  Laws  of 
United  States,  72,  38B.  Here,  then,  ia  a  se- 
ries of  laws  showing  that,  from  the  earliest 
period  when  these  civil  works  of  internal  Im- 
provement became  the  subjecU  of  legislation, 
tbey  were  regarded  by  Congress  as  appropri- 
ately belonging  to  the  War  Department  and 
the  militaiy  service.  To  what  office  of  that  de- 
partment, or  to  what  branch  of  that  service, 
eonid  they  belong,  hot  to  the  department  and 
corps  of  engineers  r  What  duty  of  the  head 
of  thnt  corps  could  be  more  evldebt  and  appro- 
priate than  the  superintendence  of  themt 

Tlie  Army  Regulations  are  unitoTvnly  In 
SS4*]  accordance  with  this  'view  of  the  legis- 
lation of  Congress.    As  early  aa  those  ot  1806 

(Army  R^ulations,  art.  63),  when  spproprla- 
tlons  for  civil  works  of  Improvement  in  the 
States  were  almost,  it  not  entirely,  unknown, 
we  find  this  eorps  directed  to  perform  such 
special  duties  as  the  President  shall  assign 
them,  even  out  of  tha  Uaa  of  their  profeasion. 
!•  Ih  ad. 


Thoa 

it  la  ezpresslj'  declared,  that  "the  chief  of  the 
corps  of  engmeers  shall  be  stationed  at  the 
seat  of  government,  and  shall  be  charged  with 
the  superintendence  of  the  corps  of  engineers 
to  which  that  of  the  topographical  engineers 
is  attached."  In  1825,  when  civil  works  of  in- 
ternal improvement  became  the  subject  of  large 
appropriations,  a  still  more  definite  reference 
to  them  was  introduced  into  the  Army  Hegula- 
tions  (Regulations  of  I82S,  art.  67,  par.  888). 
By  them  it  was  provided  that  "the  duties  ot 
the  Bngineer  Department  comprise  reconnoi- 
tring and  surveying  for  military  purposes  and 
for  internal  improvements,  tt^ether  with  the 
collection  and  preservation  o(  topographical 
and  geographieal  memoira,  and  drawings  re- 
ferring to  uiese  objecta;  the  selection  of  slteE; 
the  foimation  of  plans  and  estimates;  the 
construction,  repair,  and  inspection  of  fortiS- 
cations,  and  the  disbursement  of  the  sums  ap- 
propriated for  the  fulfillment  of  those  objecta, 
severally,  oomprieing  those  of  the  military 
academy;  also,  the  superintendence  of  the  exe- 
cution of  the  acta  ot  Congress  in  relation  ia 
intamal  improvement  by  roads,  canals,  the 
navigation  ot  rivers,  and  the  repairs  and  im- 

Erovanenta  oonnected  with  the  harbors  ot  the 
rnited  States,  or  the  entrance  into  the  same, 
which  may  be  authorized  by  acts  of  Congress, 
with  the  execution  of  which  the  War  Depart- 
ment may  be  charged."  These  r^pilationa, 
I  thus  specific,  were  in  force  when  General 
I  Gratiot  became  the  chief  engineer;  and,  in 
1836,  while  be  still  occupied  that  pMt,  on  a 
revision  of  the  Army  R^ulations  which  must 
be  presumed  to  have  passed,  in  relation  to  his 
own  branch,  under  his  own  immediata  notiee, 
we  find  the  superintendence  ot  these  works 
classed  smong  the  regular  duties  ot  hia  de- 
partment. Regulations  of  1836,  p.  160.  The 
Regulations,  also,  of  the  Academy  at  West 
Paint,  p.  11,  include  civil  engineering  as  one 
branch  of  the  oourse  ot  instruction  properly 
embraced  under  the  class  ot  "engineering." 
Can  it  be  argued,  in  the  face  of  these  regula- 
tions, 'that  the  chief  engineer,  etationed  [*SS6 
at  tbe  seat  of  government,  is  performing  an  ex- 
tra service  in  snperinUnding  the  acta  of  the 
subordinate  officera  of  hla  corpa,  while  em- 
ployed on  these  works,  any  more  than  when 
they  are  employed  on  a  fortiBcatlonT  Is  it 
an  extra  service  to  receive,  examine,  file,  or 
submit  to  Congress  the  reporte  they  may  make 
from  time  to  time,  in  regard  to  ou*  more  thav 
in  regard  to  the  other! 

These  questions  are  not  more  distinctly  an- 
swered, by  the  explicit  language  ot  the  regula- 
tion, which  has  been  referred  to,  than  by  the 
uniform  construction  put  upon  it  by  the  offl- 
cers  of  the  sorps  themselvea.  The  public  docu- 
ments, for  yeara  past,  oontaln  the  annual  re- 
porta  to  Congieas,  made  by  the  chief  engineers, 
including  0«nerml  Qratiot.  The  works  of  dvil 
construction  will  be  found  to  be  stated,  and 
reported  upon,  with  the  same  regularity  as 
those  for  military  purposes.  No  intimation 
will  be  discovered,  through  a  series  of  years, 
that  the  former  were  lees  appropriately  at 
tached  to  the  department  than  the  latter.  This 
record  exhibite  an  effort  by  General  Qratiot 
to  extract  from  the  dii^  of  tin:  di-partiufiitu 
some  evidence  to  show  that  such  services  bad 


tH  SuFBmi  Coun  or  i 

bOTtt  regarded  u  sxtrs  MTTfew,  Irat  no  w^ng^» 
MM  to  eatabllBh  thAt  point  hms  multed  trom 
thftt  endeavor,  II  ercn  it  had  been  shown  that 
the  ftctual  lervieea  In  tlie  field  of  officen  of  eng!- 
Been,  on  rivil  works  of  internal  Im  prove  men  t, 
had  beeo  regarded  as  duties  extraneous  to 
their  profeMion,  this  would  have  afforded  no 
analogy  to  the  case  of  the  head  of  the  engineer 


;  but  no  Inatanee,  even  of  that  kind,  haa 
been  produced.  The  few  esses  cited  of  extra 
allowaneea  to  offioeia  of  engineera  are  foond, 
apoQ  axamination,  to  depend  upon  eiroum- 
stanees  whiah  totally  and  explicitly  dlattn- 
guiih  tbem  from  those  where  the  ofBoen  of 
the  corps  have  been  emplcyed  upon  eivU  woriu 
"referred  to  the  Engineer  Deparbnent  for  exe- 
eutlon."  Of  all  the  nnmerous  works  whleb, 
imder  the  aldlKul  practical  superintendenoe 
of  this  OorpB,  have,  during  the  last  fifteen  or 
twen^  yti.n,  developed  the  Teaouroes  of  vari- 
ous part  of  the  United  States,  improved  their 
harbors,  and  facilitated  their  Internal  oom- 
munieatlons;  on  which  so  manv  millions  of 
dollan  have  been  spent;  wbieh  have  been  the 
subjects,  at  every  session,  of  careful  and  do- 
!<•*]  tailed  reports  to  Congress;  *of  all  these 
none  have  been  r^arded  by  the  olBeers  of  en- 

{ineers,  who  had  Uie  actual  charge  and  ezeeu- 
ion  of  them,  as  works  of  extra  service;  yet, 
with  how  much  more  justice  might  their  labors 
have  been  so  regarded  if  the  law  or  regulations 
of  the  army  would  have  borne  such  a  construe- 
tion,  than  the  mere  official  supervision  of  them 
by  the  chief  of  their  corps  at  Washington! 

The  civil  engineers,  whose  whole  annual 
eompenaation  General  Gratiot  takes  as  the 
standard  of  an  allowance  to  himself,  in  addi- 
tion to  the  nay,  emoluments,  and  allowances 
received  besiaes,  by  the  chief  engineer,  to  an 
amount,  as  appears  by  the  public  documenta, 
of  not  less  than  six  thousand  dollars;  these 
civil  engineers  i^ere  not  only  specially  engaged 
by  the  direct  authority  of  an  act  of  Congress, 
but  their  duties  were  the  arduous  and  responsi- 
ble services  of  the  field.  Long  lines  of  sur- 
vey were  explored  and  located  by  them;  mi- 
nute estirastes  and  reports,  filling  many  pages 
of  the  public  documents,  show  the  nature  and 
extent  of  their  labors;  journeys,  and  explora- 
tions of  months,  were  their  ordinary  services 
to  the  poblie;  tfaeir  whole  time  was  engaged  by 
the  duties  tor  which  this  eompensatlon  was  be- 
stowed. It  the  services  of  the  plaintifl^  In  er- 
ror, tor  which  he  claims  to  retain,  in  addition 
to  his  pay,  more  than  the  thirty-five  thousand 
dollars  drawn  by  him  from  the  treasury  for 
the  erection  of  the  fort  at  Grand  Terre,  were 
not  services  falling  within  the  line  of  his  duty 
as  chief  engineer,  they  are  yet  aerviees  totally 
different  from  those  to  which  he  represents 
them  as  analogous;  and  the  compensation  al- 
lowed for  the  latter  affords  no  evidence  what- 
ever of  the  propria^  of  the  allowanee  that  is 
claimed. 

Is  there,  then,  any  foundation  fai  law  what- 
ever (or  this  claimt  Is  there  any  doubt  but 
that  the  services  were  clearly  such  as  belonged 
to  the  offlce  General  Gratiot  held — such  as  he 
was  bound  by  law  and  the  regulations  of  the 
army  to  perform  without  ony  additional  com- 
iiensatioBt     If  so,  by  what  authority  was  he 


E  UmnD  SiAns.  UH 

entitled  to  offer  erldenea  to  nitaln  lit     In 

what  respect  did  the  court  err  by  rejecting 
entirely  all  testimony  which  was  presented  for 
that  purpose?  It  formed  no  legal  or  equitable 
ground  of  crediL  It  proved  in  every  particu- 
lar it  came  within  no  rule  ever  laid  down  by 
this  court  in  rtgard  to  the  admission  ol  such 
'offsets.  It  is,  therefore,  submitted,  [*S67 
that  the  eonrt  did  not  err  In  rejecting  ^  evi- 
dence offered  for  the  pnrpoae  of  sustaining 
this  elaim. 

The  counsel  for  the  plaintiff  in  error  haa 
elaboratly  argued  against  the  application  to 
this  claim  of  the  provision  of  the  Act  of  Id  of 
March,  ISM  (Laws  of  the  United  8Ute«,Z07), 
whleh  prohibits  an  officer  of  the  army  from  re- 
ceiving any  extra  allowance,  unless  the  same 
be  aathorised  by  law,  on  the  ground  that  the 
provision  in  qneation  is  applit«ble  only  to  the 
appropriations  made  durinc  the  year  183G.  It 
is  snbinitted  to  the  eourt  that  the  provision  is 
a  permanent  regulation,  applicable  to  subse- 
quent appronriations,  as  well  as  to  those  of 
183S;  but  that  act  Is  not  relied  upon  in  the 
present  ease,  on  behalf  of  the  United  Gtatea, 
as  furnishing  the  ^nnd  on  which  the  eourt 
were  bound  to  reject  this  evidence — for  the 
claim  of  the  plaintiff  was  for  many  services 
anterior   thereto.     Had   all   these   serrices   of 


been  contended  that,  if  they  v 


was  prohibited  h^  that  law ;  and  on  that 
ground  that  all  evidence  to  sustain  them  should 
have  been  rejected-  As  it  is,  tiie  ground  relied 
upon  is  that  the  aervicM  for  whieh  this  com- 
pensation is  asked  clearly  appertained  to  the 
ordinary  oBlctal  duties  of  the  chief  enginee'r. 
It  is  submitted,  therefore,  that  all  these 
claims,  whether  for  an  additional  per  diem  al- 
lowance, a  commluion  for  disbursing  the  con< 
tingfncies  of  fortifications,  or  an  extra  com- 
pensation for  superintending  civil  works  of  in- 
ternal improvement,  are  contrary  to  law,  and 
could  not.  If  established  by  the  evidence  ol- 
ferad  In  every  particular,  be  a  legal  offset  to 
the  claim  of  the  United  States  for  the  repay- 
ment ol  the  money  drawn  by  General  Gratiot 
from  the  treasury  In  the  year  1835,  for  the 
avowed  p nrpoae  ot  applying  it  to  the  erection 
of  the  fort  at  Orand  Terre;  but  which  has 
been  retained  by  him,  and  never,  with  the  ex- 
ception of  ona-thonsand  eight  hundred  and  five 
dollars  and  eight  centa,  applied,  in  fact,  to 
that  or  any  other  public  object.  If  the  eonrt 
shall  be  satisfied  upon  these  points,  there 
was  then  no  error  In  the  decisions  of  the  Cir- 
cuit Court,  and  its  Judgment  ought  to  b*  nf- 

*Ur.  Justice  Story  delivered  the  opin-  [*>•> 

ion  of  the  eourt: 

This  Is  the  case  of  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Mis-iouri.  The 
original  action  was  assumpsit,  brought  by  the 
United  Stales  against  General  Gratiot,  the 
plaintiff  in  error,  as  chief  engineer,  for  fifty 
thousand  dollars  alleged  in  the  declHration  to 
be  money  had  and  received  by  liim  as  chief  en- 
gineer, to  the  use  of  the  Unitnd  Statrs,  At  the 
trial,  the  controvert  turned  mainly  as  to  the 
merits  of  three  Itont  of  se^S,  or  credit,  whieh 
reten   IS. 
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were  eUimfd  by  the  defendnnt  In  the  reductioa 
or  extinguishment  of  the  aupposed  debt  due  to 
the  United  States. 

These  iteAs  were  u  tollowa: 

1.  For  disbursing  $303,727.42,  on 
account  of  Fort  Cathoun,  from  the 
13th  of  November,  1821,  to  the  3Qth 
of  September,  1820,  being  2,679  days, 
■t  32  [:er  duj',  being  leas  thao  two 
and  a  half  per  cent,  on  the  amount 
disbursed,  as  allowed  by  the  regu- 
lations ot  the  annj  to  an  officer  dis- 
bursing at  a  tortifleation,  t5,7SS,00 

2.  For  disbursing  $33,447.36  on 
account  of  contingencies  of  fortifi- 
cations, at  2%  per  cent,  as  autbor- 


3.  For  extra  serrlces  in  conduct- 
ing Uie  afTairs  connected  with  tbe 
oivJI  works  of  internal  improvement 
carried  on  by  the  United  States,  and 
referred  to  the  Engineer  Department 
for  execution — and  which  did  not 
constitute  any  part  of  bis  duties  as 
a  military  oriicer — from  the  1st  day 
of  August,  1828,  to  the  0th  day  ot 
December,  183S,  inctusive,  ten  years 
and  one  hundred  twenty-eight  daya 
at   $3,000    per    annum,  87,262.46 

These  items  had  a11  been  disallowed  by  the 
Treasury  Department,  for  reasons  stated  by  the 
proper  accounting  officers,  and  spread  upon 
the  record;  and  were  insisted  upon  as  just  and 
proper  allowances  by  the  defendant. 

The  JU17  at  the  trial  found  a  rerdict  for  the 
United  States,  upon  which  judgment  was 
entered ;  and  from  that  judgment  the  present 
writ  o(  error  has  been  brought  to  this  court. 

Four  several  bills  of  exceptions  were  taken 
See*l  at  the  trial  on  *behalf  of  the  defend- 
ant.   The  first  was  taken  to  the  refusal  of  the 


B  like  refusal  of  the  court  to  allow 
certain  depositions  and  documents  offered  b; 
the  ilcfonditnt  to  be  given  in  evidence  to  prove 
that  be  had  rendered  lerviee*  to  the  United 
Stale*,  over  and  above  the  ordinary  and  r^u- 
lar  duties  of  his  ofGce,  and  the  value  of  such 
ecrvici'^;  and  the  established  usage  and  prac- 
tice of  tbe  government  In  allowing  two  engi- 
neers and  other  officers  their  claims  for  extra 
compensation  for  like  services.  The  second  and 
fourth  eMcr'ptiona  proceeded  upon  minor  points 
in  the  I'nRi',  The  secand  asked  the  instruction 
of  the  eoiivt  that  the  United  States  were  not 
entitleJ  to  rcnner  for  any  public  money  re- 
ceive 1  by  the  drfeurlnnt  in  any  otbr  capacity 
or  office  than  that  of  chief  engineer;  and  that 
ecrtain  rcciuisitiona,  stated  in  the  exception,  on 
Recount  of  Fort  Grand  Terrc,  and  Fort  Colum- 
bus, and  Catth  Williams,  and  the  Fort  at 
Throg's  Neck,  were  not  evidence  ot  money 
had  and  recrived  by  the  defendant  to  the  use 
of  tbe  I'nited  States.  The  court  refused  these 
■nstrurli'im,  bfcniiw  there  was  no  subject  mat- 
ter growing  out  of  the  evidence  for  the  United 
Btotes,  to  nliii'h  the  instructions  could  apply. 
if  given;  inasmuch  as  it  appeared  from  the 
treasury  transcript  given  in  evidence  that  the 
balance  sued  for  was  ot  sums  placid]  in  the 
faandi  of  the  defendant,  as  chief  engineer,  in 
10  I4.  «d. 


rightly  refused  by  the  court,  for  the 
reasuDH  given  by  the  Circuit  Court;  and  toi 
the  additional  reason  that  tbe  first  was  after- 
wards virtually  given  upon  the  prayer  of  tbf 
defendant  on  the  fourth  exception,  so  tar  aa  it 
was  applicable  to  tbe  case;  and  tbe  second 
aaked  the  opinion  of  the  court  upon  a  mattei 
of  fact  proper  for  the  cognimnce  of  the  jury 

Tbe  fourth  exception,  so  tar  as  it  lias  no) 
been  already  disposed  of,  asked  tbe  court  to  in 
struct  the  jury  that  the  items  charged  agalnn 
tbe  defendant,  as  chief  engineer,  in  the  treas- 
ury transcript,  marked  A,  which  was  given  in 
evidence,  consisting  of  certain  balances  charged 
in  gross  without  the  items  going  to  show  tbe 
said  balances,  were  not  competent  evidence  to 
charge  *tbe  defendant  In  the  action.  [*S70 
This  instruction  the  court  refused  to  give,  and 
in  our  judgment,  rightly;  for  taking  tne  whole 
transcript  together,  and  examining  its  details, 
as  a  mere  matter  of  account,  it  is  plain  that 
all  the  items  on  which  these  balances  are 
struck  are  there  to  be  found  r^ilarly  en- 
tered and  brought  forward.  The  supposed  o1>> 
jection,  then,  which  was  stated  by  this  court  in 
the  case  of  The  United  States  v.  Jones,  S 
Peters,  376,  3S3,  as  to  mere  naked  balances  on 
the  transcript,   did   not  apply. 

Tliere  is  another  instruction  asked  under 
this  exception,  in  a  complicated  torm,  but 
which  mainly  turns  upon  tbe  consideration 
whether  the  Treasury  Department  had  a  right 
to  deduct  the  pay  and  emoluments  of  the  de- 
fendant, as  a  general  ot  the  army,  and  while 
he  was  chief  engineer,  by  setting  them  off 
against  the  balance  reported  against  him,  on 


involves  no  serious  difficulty.  The  United 
States  possess  the  general  right  to  apply  all 
sums  due  for  such  pay  and  emolument^,  to 
the  extluKuishment  of  any  balances  due  to 
them  by  the  defendant  on  any  other  account, 
whether  owed  by  him  as  a  private  individual, 
or  as  chief  engineer.  It  is  but  the  exercise  of 
the  common  right,  which  belongs  to  every 
creditor,  to  apply  the  unappropriated  moneys 
of  ilia  debtor,  in  his  hands,  in  extinguishment 
of  the  debts  due  to  him. 

Having  disposed  of  these  minor  points,  we 
now  come  to  those  arising  under  the  first  and 
third  exceptions,  and  which  constitute  the  only 
real  difficulty  in  the  case. 

The  first  exception,  under  which  the  court 
excluded  all  evidence  in  support  of  the  three 
items  at  credit  disallowed  by  the  Treasury  De- 
jurtment,  ia  certainly  well  founded,  unless  it 
■a  clear  in  point  ot  law  that  neither  of  these 
items  constituted  a  legal  or  equitable  claibi, 
as  in  either  riew.  under  the  Act  of  1797,  ch. 
74.  aa  was  decided  by  this  court  in  tbe  ease 
ot  Tbe  United  SUtei  v.  Wilkini.  6  Wheat.  13S, 
it  constitutes  a  good  ground  of  set-ofT,  or  de- 
duetion.  It  Is  not  sulTlcient  to  establish  that 
these  items  ought  to  be  rejected;  that  there 
is  no  positive  law  which  expressly  provides 
for  or  llxea  such  allowances.  There  are  many 
authorities  conferred  on  the  different  *de-  [*S31 
pai-Uuenta  cf  tlw  2>'^'^'^'»'><^t  ^bj<}h,,fff,  their 
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dtM  execution  ra^uire  lervicea  uid  dutte*  to 
be  perfoimed  which  are  not  etrictl;  apper- 
UlniDg  to  or  devolved  uixm  an;  particular 
offieen,  or  which  require  agenclea  ot  a  speuiiil 
dt»cretlom>i7  nature.  In  such  caseB  the  de- 
partment charged  with  the  execution  of  the 
particular  authority,  business,  or  duty,  baa  a1 
way*  been  deemed,  incidentally,  to  poasesa  the 
right  to  employ  the  proper  persons  to  per- 
fonn  the  same,  as  the  appropriate  means  to  car- 
rr  into  effect  tbe  required  end;  and  also  the 
right,  when  the  service  or  duty  ii  an  extra-serv- 


Dcw  in  this  court;  but  it  was  fully  eipoundecl 
in  the  cases  of  The  United  States  v.  M'Daniel, 
7  Feten,  1,  The  United  States  v.  Ripley,  7  Pet- 
en,  18,  and  The  United  SUte*  v.  Fillebrown, 
'7   Peters,  2S. 

To  ■Detain  the  refusal  of  the  court  in  the 


part  thereof.  We  know  of  no  law  which  has 
sucb  an  effect,  or  which  contain*  any  aucli 
prohibition  or  denial.  It  is  tnia  tbat  the  Act 
ot  tbe  10th  of  March,  1802,  eh.  9,  which  pro- 
vided for  the  organizjition  and  eatablishment 
-df  the  corps  of  engineers,  in  one  of  it*  section* 
(sec.  27}  declares,  "That  the  said  corps,  when 
so  organized,  shall  be  stationed  at  West  Point, 
in  the  Btate  of  New  York,  and  shall  constitute 
a  military  academy;  and  the  engineers, 
assistant  engineers,  and  cadets,  ot  the 
said  corps,  shall  be  subject,  at  all  times, 
to  do  duty  in  such  places,  and  on  such 
serrtce  as  tbe  President  of  the  United  States 
shal  direct."  But.  hou-cver  broad  this  enact- 
ment is  in  its  language,  it  never  has  been  sup- 
posed to  authorize  the  Presidrnt  to  employ  the 
corps  of  engineers  upon  any  other  duty  except 
such  as  belongs  either  to  military  engineering 
or  to  civil  engineering.  It  is  apparent,  also, 
frcHD  the  whole  history  of  the  legislation  olf 
Congress  on  this  subject,  that  for  many  years 
after  the  enactment,  works  of  internal  im- 
provement and  mere  civil  engineering  were 
not,  ordinarily,  devolved  upon  the  corps  of 
engineers.  But,  assuming  the  President  pos- 
sessed the  fullest  power,  uniier  this  enactment. 
tromi  time  to  time  to  employ  any  officers  ot 
the  corp*  in  the  business  of  civil  engineering, 
still  it  must  be  obvious  that  as  their  paj 
173*]  and  emoluments  were  or  'would  be  reg- 
ulated with  reference  to  their  ordinary  raiti 
tary  and  other  duties,  the  power  of  the  Presi 
dent  to  detach  than  upon  other  civil  servieei 
would  not  preclude  him  from  contracting  to 
allow  sucb  detached  officers  a  proper  compensa- 
tion for  any  extra  services.  Such  a  contract 
may  not  only  be  established  by  proof  of  some 
positive  regulation,  but  may  also  be  inferred 
from  the  known  practice  and  usage  of  the  War 
Department  In  similar  cases,  acting  in  obedi- 
ence to  the  presumed  orders  ot  the  President 
Now,  It  is  perfectly  consistent  with  the  record 
in  tbe  ease  that  tbe  defendant  might  have  of- 
fered direct  or  presumptive  evidence  of  such  a 
contract,  either  express  or  implied,  from  the 
ractice   and   usage   of   tbe   War   Department. 


.«BT  that  he  could,  in  point  ot  fact,  bare  es- 


any  proof  whatsoever  at  tbe  very  threshold  0 
the  inquiry.  In  short,  unless  some  law  eonld 
Ue  shosvn  establishing  clearly  and  unequivo- 
cally the  illegality  of  each  ot  these  itema, 
which,  as  we  have  said,  has  not  been  shown, 
the  refusal  ot  the  court  to  admit  the  evidenca 
cannot  be  supported;  and  we  are,  therefore,  of 
opinion  that  this  exception  was  well  taken,  and 
that  there  wa*  error  in  the  refusal  of  Um 
Circuit  Court. 

The  third  exception  opens  this  matter  rtill 
more  fully  and  exactly;  for  there  the  defend- 
ant offered  certain  depositions  and  documents 
AS  proofs  to  establish  that  he  had  rendered 
services  over  and  above  the  r^ular  duties  of 
his  office,  and  the  value  of  such  extra  aervieea, 
and  the  established  usage  and  practice  of  the 
government  in  allowing  to  engineer*  and 
other  officer*  their  claims  for  extra  compensa- 
tion for  the  like  services.  This  evidence  the 
court  also  rejected,  as  the  record  asserts,  aa 
incompetent  and  Irrelevant;  but,  undoubtedly, 
upon  the  more  broad  ground  on  which  the  en- 
dence  offered  under  the  first  exception  was  re- 
jected, that  the  claims  had  no  just  foundation 
in  law.  That  the  evidence  so  offered  would,  in 
point  ot  tact,  have  maintained  the  asserted 
statements,  we  have  no  right,  absolutely,  to 
affirm.  That  It  was  competent  and  relevant 
for  the  purpose  tor  which  it  was  offered,  and 
proper  lor  the  cona  iteration  ot  the  jury 
'as  conducing  to  tlie  establishment  of  [*37S 
the  tacts,  has  not  been  denied  at  the  argument, 
and,  indeed,  seems  not  to  admit  of  any  well 
Founded  doubt.  A  very  elaborate  examina- 
tion and  analysis  of  this  evidence,  and  at  ft* 
supposed  bearing  and  agency  on  the  merit*  of 
each  of  the  claims  has  been  gone  into  at  the 
bar-,  but,  in  the  view  which  we  take  of  the  case, 
it  is  matter  of  fact  belonging,  in  a  great  meas- 
ure, i[  not  altogether,  to  the  consideration  «t 
the  jury,  and  with  which,  as  a  court  ot  error, 
we  are  not  at  liberty  to  intermeddle.  Without, 
therefore,  taking  up  more  time  upon  this  point 
it  is  only  n^ceaaary  for  us  to  aay  that,  (or  the 
reasons  already  stated,  we  are  of  opinion  ttier* 
was  error  also  in  the  Circuit  Court  In  excluding 
the  depositions  and  documents  so  offered  trota 

But  as  the  merits  of  these  claims  have  bsaa 
fully  argued  before  us,  upon  several  point*  <rf 
law,  aa  well  as  upon  certain  admitted  eoncla- 
siun*  ot  fact,  as  it  the  evidence  bad  been  admit- 
ted, and  both  pirtiea  desire  our  opinion  in  re- 
spect to  the  matter*  of  law  connected  with  the** 
facts,  we  have  deemed  it  right,  for  the  purpOM 
of  bringing  this  protracted  controversy  within 
narrower  limits,  upon  the  new  trial  in  the  Cir- 
cuit Court,  to  state  some  of  the  views  now  (■- 
tertained  by  the  court  upon  theae  points. 

I.  As  to  the  first  item.  It  purports  to  b« 
founded  on  certain  regulations  of  tlio  army, 
which  are  spread  upon  the  recnrcl.  and  whi^ 
received  the  sanction  of  the  Prpsident  in  1S21 
and  1S2E.  The  07th  article  of  the  ReKulatiooa 
of  IS2I  provide*  aa  follows: 

1.  "The  chief  of  the  corps  of  engineers  shall 

be   stationed   at   the  seat   ot  guvtrrnment,  aad 

^lioll  lie  charged  with  the  aupenotendence  «t 

the  corps  of  coflneers,  to  wbieb  that  ut  tbo 

Fetcn  Ik. 
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toponaphie*!  CDgtnMn  to  Attached;  he  aball 
alto  be  Inapnetor  o(  the  military  academjr,  anil 
be  ehaTKcd  with  Ita  correapondence. 

e.  "The  datiea  of  the  Engineer  Departmenl 
nill  eompriae  tba  conatniction  and  repaira  of 
fort  ifl  cations,  and  a  general  auperiatendence 
and  lnB|>cction  of  the  aatne,  miUtaiy  reconnoi- 
tring!, embracing  general  aurr^a  and  examina- 
tions of  particular  aitea  for  (ortiflcationa,  and 
the  formation  of  plana  and  eatimatea  in  detail 
for  fortifleationa  for  the  defenae  of  the  aame, 
with  aucb  descriptive  and  military  merooira  as 
ma;  be  neceaaaij  to  eatabliah  the  importance 
and  capabllltiea  of  the  position  intendt'd  to  be 
occupied ;  the  general  direction  of  the  dieburae- 
S74*]  ments  on  fortificationa  'including  pur- 
chasp*  of  sit™  and  materials,  hiring  workmen, 
purcliaxes  of  books,  maps,  and  Inatrumenta,  and 
crmiracu  for  the  suppliea  of  materiala,  and  for 
workm.inship. 

14.  "Where  thera  la  no  agent  for  fortiDca- 
tlona  the  auperintending  offloer  ahalt  perform 
Ihe  clutiea  of  agent,  and  while  performing  such 
I'utiea  the  rulea  and  r^rulationa  for  the  goTcrn- 
loent  of  the  agents  shall  be  applicable  to  him; 
und  aa  a  eonipenaation  for  the  performance  of 
•;hat  extra  duty  he  will  be  allowed  for  moneys 
ncpended  1^  bim  in  the  construction  of  fortifl- 
stions  at  the  rate  of  two  dollars  per  diem  dur- 
ing the  continuance  of  SDch  disbursements; 
provided  the  whole  amount  of  emolument  ahalt 
not  exceed  tno  and  a  half  per  cent,  on  the  aum 

1'lie  (ITIh  article  of  the  Regulations  of  1826 
provides  as   follows : 

SSS.  "1'lir  duties  of  the  Engineer  Depart- 
ment piiuprise  reconnoitring  and  surveying 
for  nii'lliir./  purposes,  and  for  internal  improve- 
iipi>l-i,  tijTlher  with  the  collection  and  preaet- 
vatii-n  if  iripr^rapliicol  and  geographical  mem- 

•irs,  niid  •liau'iiij;s  referring  to  those  objects; 
the  Hcl  i-liiin  of  sites,  the  formation  of  plana 
and  p^M'itnlen,  the  eonatruetion,  repair,  and  in- 
spri-liDn  of  forliflcatioDB,  and  the  diabursementa 

'  "  appropriated  for  the  fulfillment  of 
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milit&r;  acailemy. 

the  execution  of  the  acta  of  Congress, 

tion  to  internal  improvement,  by  roads,  canals, 

the  navigation  of  rivers,  and  toe  repairs  and 

improvements   connected    with   the   harbors   of 

the    United   States,   or   the   entrance   into   the 

■una,  which  may  be  authorized  by  acta  of  CoU' 

greaa,  with  the  execution  of  which  the  War 

Department  may  be  charged." 

803.  "The  engineer  superintending  the  eon- 
atruetion of  a  fortification  will  disburae  the 
monevs  applied  to  the  aame,  and  aa  compensa- 
tion for  the  performance  of  that  extra  duty  will 
t>e  allowed  at  the  rate  of  two  dollara  per  diem 
during  the  continuance  of  such  disbursements, 
provided  the  whole  amount  of  emolument  shall 
not  exceed  two  and  a  half  per  cent  on  tbe  sum 
diabnraed." 

So  far  as  the  present  item  la  concerned,  these 
ngnlationa  do  not  differ  in  aubstance.  They 
both  raise  the  queation  aa  to  the  proper  inter- 
pretation of  them  whether  the  allowance  of 
SIS']  two  'dollars  per  diem,  not  exceeding 
two  and  a  half  per  oent.,  ia  intended  to  be  lim- 
ited to  a  single  per  diem  allowance;  notwitb- 
•tonding  the  en^neer  auperintending  the  eon- 
atruetion, and  disbursing  the  moneys,  aa  agent 
for  fart i Ilea tloui,  la  employed  at  tbe  time  upon 
fO   Ih  «d. 


several  fortificationa,  meh  requiring  aeparata 
;kccounts  of  the  disbursements  to  be  Vept,  on 
n.ccount  of  there  being  distinct  and  independent 
iippropriationa  therefor ;  or  wbether  the  per 
diem  allowance  is  cumulatjve,  that  la  to  say, 
two  dollars  a  day  for  every  fortification  tor 
which  there  ia  a  distinct  and  Independent  ap' 
propriatiim.  of  which  separate  accounts  are 
required  to  be  kept,  and  tlie  disbursemciita  are 
confided  to  one  and  the  same  engineer  as  auper- 
intendent  and  agent  of  disbursements. ''Tba 
court  are  of  opinion  that  tbe  latter  ia  the  true 
construction  of  the  Regulations;  upon  the 
ground  that  it  would  be  unreaaonable  to  aup- 
pose  that  these  Regulations  intended  to  give  the 
same  exact  amount  of  compensation  to  a  peraoD 
disbursing  moneys  upon  two  or  more  diatinct 
fortifications,  that  he  would  be  entitled  to  if  he 
were  disbursing  agent  tor  one  only,  although 
his  duties  might  ^  thus  doubled,  and  even  tre- 
bled; end  that  the  natural  import  of  the  lan- 
guage is  that  tbe  oompenaation  Is  to  be  giver 
to  each  agent  of  a  aeparate  tortlBeation  for  hla 
disbursements  about  that  particular  fortifica- 
tion, without  any  reference  to  the  considera- 
tion whether  hie  agency  was  limited  to  that,  or 
extended  to  other  fortificationa.  Under  audi 
circumstances,  aa  the  defendant  was  the  dll- 
bursing  agent,  both  at  Fort  Monroe  and  Fort 
Calhoun,  under  distinct  and  independent  ap- 
propriations, there  does  not  aeem  to  be  any 
reason  why  he  may  not  be  entitled  to  the  per 
diem  allowance  which  he  claima  for  each  of 
those  forts. 

2.  Aa  to  tbe  aecond  item.  The  right  to  the 
commiasions  charged  for  disbursing  thirty-three 
thousand  four  hundred  and  furty-aeven  dollar* 
and  twenty-six  cents,  on  account  of  contingen- 
cies on  fortifications,  must,  essentially,  depend 
upon  the  evidence  which  may  be  adduced  in 
support  of  the  claim.  There  is  nothing  in  the 
character  of  the  item  which  precludes  the  de- 
fendant from  ahowing  that  he  is  entitled  to  the 
commissions  of  two  and  a  half  per  cent.,  or  of 
a  less  amount,  if  he  can  piove  that  the  dis- 
bursements were  other  tlian  those  on  forta 
Monroe  and  Calhoun;  and  that  it  has  been  the 
usage  of  the  department  to  make  the  like  com- 
pensation for  disliursements  under  the  like  eir- 
cumstaneea,  or  that  the  'allowance  is  ['ST» 
just  and  equitable  in  itaelf.  Tbe  court  are  ol 
opinion  that  evidence  ought  to  have  been  ad- 
mitted to  establish  It. 

3.  As  to  the  third  item,  constituting  a  charge 
ot  thirtv-seven  thousand  two  hundred  and  sixty- 
two  dollars  and  forly-aix  cents,  for  extra  serv- 
ices in  conducting  the  affairs  connected  with 
the  civil  works  of  Internal  improvements,  very 
different  considerations  may  apply,  The  court 
are  of  opinion  that,  upon  Its  face,  thie  item  haa 
no  just  foundation  in  law;  and,  therefore,  that 
the  evidence  which  was  offered  in  support  of 
it,  if  admitted,  would  not  have  maintained  It. 
The  ground  of  this  opinion  is,  that  upon  a  re- 

iew  of  the  laws  and  regulations  of  the  govera- 


were  the  ordinary  special  duties  appertaining 
to  the  office  of  chief  engineer;  and  such  as  the 
defendant  was  bound  t^  perform,  aa  chief  en- 
gineer, without  any  extra  compensation  ovef 
and  above  his  salary  and  emoluments  as  Briga- 
dier-General of  the  Army  of  the  United  States, 
on  account  cnl  auch  aervioeo.  In  thia  view  o( 
31S 
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the  natter  the  Circuit  Court  kcted  correctly  in 
rejecting  the  evidence  applicable  to  tliis  iipm. 

Upon  the  whole,  upon  the  other  grounds  al- 
nsdy  aUted,  the  jadgment  of  the  Circuit  Court 
nuat  be  reTenedi  and  the  cauee  remanded  with 
direetioiu  to  thkt  court  to  Award  a  venire  facial 

Thie  MUSe  came  on  to  be  heard  on  the  tran- 
Mript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri, 
and  was  argued  bj  counsel;  on  consideration 
whereof,  It  Is  the  opinion  of  this  court  that 
there  was  error  in  the  said  Circuit  Court  in  re- 
jecting the  evidence  offered  by  the  defendant 
(QraUot)  in  support  of  his  claims  set  forth  in 
the  lint  bill  of  exceptions;  and,  also,  error  Id 
refusing  to  ftllow  the  depositions  and  documents 
to  be  givoB  In  erldenee  sbsted  in  the  third  bill 
of  esceptiou,  for  the  purposea  for  which  the 
HDM  was  offered  Iw  the  said  defendant.  It  is 
tltereupon  now  ordered  and  adjudged  by  this 
court  that  the  judgment  of  Uw  said  Circuit 
Court  in  Uiia  cause  be,  and  the  same  is  hereby 
reversed;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  award  a  venire  taciaa  de 
novo. 


The  United  States  as  party  to  n^otiable  paper 
— conditional  acceptance — lack  of  considera- 
tion no  defense  against  third  party — obliga- 
tion of  one  party  to  a  contract  to  furnish 
knowledge  to  the  other — credit  given  by  Post- 
■uaster-Qenera] — head  of  department  cannot 
review    decision    of    predecessor— auit    only 


elgbt  buDdrtd  and  elgbtV-one  dollars  and 
u-u-s'cd  cents,  tb«  balance.  secordlDK  to  tb« 
statementa  o(  fhe  treaaurr,  due  to  the  United 
States.  Tbe  defendant  claimed  credits,  amountlna 
t«  tweutf-lbree  thousand  dollars,  nclnslve  ol  In- 
terest, whlcb  had  been  presi-nted  to  tbe  proper  ac- 
countluK  oflcers,  for  scnptances  of  the  Fostaflce 
Denartment  ol  tbe  drafts  of  msll  contractors,  and 
an  Item  of  elx  hundred  snd  eleven  dollars  and  Qftv- 
tw«  cents,  overdrsit  of  sn  officer  of  the  PostolBce 
DepaTtment,  on  the  Bank  of  tbe  UetropoUs.  Tb« 
drafts  of  tbs  coDtrsctors.  accented  hy  the  postoince 
DepsrtmeDt,  were  dtscoanted  br  the  Bsnk.  In  tbe 
waj  of  business :  one  drsft  was  sccepted  nncoadl- 
tlonaltr:  the  other  drafts  were  accepted  "on  con- 
dition that  tbe  contracts  be  compiled  <rlth."  Held; 
Tbst  the  bank  became  the  holder  of  the  draft  un- 
coDdlttonallT  accepted,  (or  vslusbli 

— ■  •-■  right  to  cEaroe 

it  cannot  be  defeil 


and  Its  right  t 


tbe  United  SUtes  with  the 
ted  bj  anj  eqallles  between 

When  the  United  SMIes.  br'lts  sntborlied  offlcer, 
become  a  party  to  uegollable  paper,  tbev  btve  all 
the  rlfhts,  and  Incnr  all  the  reiponalbllllles  of  Inui- 
vlduafi  who  are  parties  la  such  Instruments.  Tb«re 
la  no  dlETerence.  except  tbst  Ibe  United  Stain  cun- 
nol  be  sued.  But  If  Qie  United  SUtes  sue.  and  tbe 
defendant  holds  Its  necoHsb'e  piper,  tb?  amount 
Of  tt  mar  be  elalmed  aa  a  credit.  It.  after  ttelag  ore- 
aeoted  it  has  been  disallowed  by  the  accountinK  of- 
Ceers  et  tbe  treasurj :  and  If  tbe  lUbllltj  of  the 


_     _  I,  rlibts  1 — „  ,.,  .... ,  , 

contract.    Bes  aoto  le  0  L.  sd.  U.  &  TS8. 
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t  be  n?t  diKCharced  by  ■ 

1  dlscbargc   -    '-    - 

-i  be  ahowe 
'lalmed  hj  11 


Is  the  prlTllege  of ...  „,.  .„ 

crenln,  under  the  Act  of  March  3d,  n»7.  The  case 
of  the  United  States  v.  Dunn  (B  Peteni.  Sl|  cited. 
Krom  Ibe  dallj  and  almost  unavoldiliie  use  ol 
commercial  paper  by  the  Unltfd  States,  thrj  are  at 
mucb  Interested  u  tbe  coinniuolry  at  large  can  be 
In  maintaining  tbe  principles  of  commercial  law  In- 
volved In  this  ease. 

matter  how  the  account  of  tbe  drawer 
' indltloulljr   iirepted   stood  witb 


'  the  draft  u 

le    PoatoOce    Depart  mi 

-u —  —  creditor;   wbt 


lu^  of  tbe  bamk  to  Inquire  bow  tbe  accoi 
>_r  for  what  DurpMe  Oe  aeceptai 


w  of  the  Bccept- 


tbat  be  not  known  to  such  Iblrd    

If  one  purpose  making  a  eondltlonal  a 
only,  and  commit  that  acceptance  to  writing,  he 
sbonld  be  careful  to  express  the  condition  therein. 
He  cannot  use  general  *terms.  aod  then  ex-  [•ST8 
empt  himself  from  llabllltr,  b*  relrlng  npoD  per- 

"'"""■'"  '""' ■"'-■■  ■" —  already  hsppened.  tbMgb 

-    "■•?   conditional   accept- 

— , —  acceptor  might  hsve 

guarded  against  snj  con  ■(rue  I  Ion  otbpr  than  that 
which  was  tntended  by  or  was  the  apparent  mean- 
ing of  the  words  of  the  acceptance.  It  maltPis  not 
what  the  acceptor  meant  by  a  cautious  and  preclss 
phraseology.  If  It  be  not  eipreaspd  as  a  condllloa. 

Nothing  oat  of  tbe  condition  expressed  In  tbe 
worda  of  the  acceptance  can  be  Inferred,  unless  It 
be  In  a  ease  where  tbe  words  used  are  ko  ammgn- 
ous  as  to  mske  It  neceasary  tbst  p4rol  evidence 
should  be  resorted  to  to  explain  tbem. 

It  must  be  conceded,  as  s  general  principle,  that 
one  having  knowledge  of  particular  farts  npos 
whlcb  he  Intends  to  rely  to  exempt  bim  from  a  pe- 
cnnlsry  obligation  about  to  be  contracted  with  aii- 
Other,  Ot  whkta  facts  the  other  I*  tgnoraot.  and  eaa 
only  learn  from  bIm.  or  from  documcDta  In  bis 
keeping,  that  tbe  tact  of  bis  knonlpdce  ralios  Uw 
oblbaSon  to  tell  It. 

If  two  persons  desl  In  relstlon  to  tbe  eiecutoiy 
contracts  of  s  third,  snd  one  of  tbem.  being  the 
obligee.  Induces  tbe  other  to  advance  monpy,  "up. 
on  condllloa  that  his  contracts  be  compiled  vltb  :~ 
and  he  knows  that  forfeltiireB  have  lii'^a  already 
Incurred  by  tbe  obligor,  tor  bi-eacbei  ot  hla  eon- 
trari.  BUd  doea  not  say  no.  he  shall  not  bp  pemlt- 
--  -'■'  -*  *-'-  "-ibllliy.  by  saying 


led  afterwards  ti 


<t  pay  you.  tor  ' 


'"S;" 


D*.  "accepted  when  Ibe  rnnli-arts  of  tbt 
arawcr  oi  the  bill  are  complied  vltb."  are  not  re- 
troactive; tbey  do  not  retvr  to  past  Iranaactlonst 
but  to  the  sabaeQuent  performance  of  the  coattact- 

The  Postmaster-Gen ctal  hnd  the  asme  power,  ant 
no  more,  over  tbe  credits  allowed  by  bis  predecee- 
■or.  If  allowed  within  the  scope  of  ^Is  offlclal  aa- 
Iborlty.  SB  given  by  Isw  to  tbe  head  of  the  depart- 
ment. This  right  m  sn  Incumbent  of  reviewing  a 
predecessor's  decisions,  extends  to  mlitakea  in  mat- 


sof  ti 


IsloK  from 
■eted  clslm 


latlos,  I 


.. of  rejected  clslmSi  Id  nblcb  msterlal  tentl- 

mony  is  afterwards  discovered  and  produced.  Bnt 
If  a  credit  baa  been  given,  or  an  allowance,  made 
by  tbe  bead  of  the  department,  and  It  Is  alleged  to 
be  an  Illegal  allowaoce.  the  Judicial  tribunals  mast 
be   resorted    to,   to  eonitrue  tbe   law   under  whick 


ne  oOlcer'a  Judgment   and  tbal   of   l><>    Mur 

tales  to  sue  In  such  a  case.  Tbe  rlpht  In  am 
epcndcnt  of  statute,  and  It  may  lie  done  Iit 
Ktlon  of  tbe  Incumbent  ol  the  decarrniert. 
It  Is  cerulnly  the  Trei  


e  III  money  Is  directed  bv  la 

ote  whose  dutr  It  Is  to  dl'bii 

niKue  by  law  employ,  or  are  pei 

employ,  either  for  aaCs  keeping  o 


U41 
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■WmneDiFnt.  otbar  ajtencles.  and  It  tbali  be  dfcfs- 
mn  toi  the  Cnlted  Stales  to  sue  tor  the  maiwrj 
tt  tiM  tunS,  the  defendBnt  ma;  claim  gcnmit  the 
WBand  for  which  thp  autlon  has  been  broiiaht  anr 
V«dlts  to  which  he  shall  prove  hlmselE  CDlltled,  It 
tkCT  ha«  been  preuiouilT  presented  to  the  propec 
kocounllnfc  Dfllcers  of  the  Treasurj  DepartoMnt. 
and  hBT<  been  rejected.  Thla  right  was  earlTElTea 
to  delendabt   la   all    suits   broucbt  by   the  United 

When  an;  lailniirtloai  to  the  Jurr  are  aaked  of 
tte  coart  on  the  trial  of  ■  cause,  they  ahould  be 

neUa  and  r*r' '  """'  ""' 

Vn*\  potnt  .nl 


IN  error  to  the  Circuit  Court  of  tbe  United 
St&tM  for  tbe  County  ot  Wuhington,  in 
the  District  of  Columbia. 

The  United  States  on  the  2fith  of  June,  1838, 
laatituted  sn  aetiui  ot  assumpsit  against  tbe 
Prasident  and  Direeton  of  the  Bask  of  the 
Hetropolia,  for  the  recovery  of  twenty- sCTen 
thoiiBand  eight  hundred  and  eighty-one  dollars 
ud  fifty  eenta.  for  lundry  mattera  properly 
•harseabte  in  an  account,  as  by  an  account  an- 
■ned  to  the  declaration  appeared.  The  decla- 
ntUon  ooDtained  tbe  utual  eounta  in  an  action 
if  ftMumpsit. 

The  account  referred  to  contained  numerous 
hma  of  deposits  made  in  the  Bank  of  the  Me- 
tropolis from  tbe  PoetofBee  Department,  leav- 
ing a  balance  due  to  the  United  States  of  Uie 
•am   stated   in   the  declaration. 

Tbe  defendants  pleaded  the  general  Issue. 

The  defense  to  the  claim  of  tue  United  States 
WM  founded  on  credits  which  amounted  to 
twenty-three  thousand  dollars,  exclusive  of  in- 
terest, "hich  had  been  presented  to  the  aa- 
WMinting  officers  of  the  treasury,  and  which 
hkd  been  refused  allowance.  They  were  for 
■eceptances  of  the  PostoBlce  Department  ot 
drafts  drawn  upon  the  Postoffice  Department, 
and  an  overdraft  by  E.  F.  Brown,  an  agent  ot 
thr  PoHtoIBee  Department. 

The  jury  found  a  verdict  for  the  defendant, 
mad  cerlified  that  there  waa  due  from  the 
United  States  to  tbe  bank  three  thousand  three 
hundrril  and  seventy-one  dollars  and  ninety- 
four  crnts,  with  interest  from  March  0,   1S38. 

The  plaintiffs  on  the  trial  asked  tbe  court  to 
give  certain  instructions  to  tbe  jury,  which 
was  refiised,  to  which  the  plaintiffs  excepted. 
TbesG  are  stated  in  the  opinion  of  the  eourt 

The  United  States  prosecuted  this  writ  of 
MTor  to  the  judgment  of  the  Circuit  Court, 
«itered  on  the  verdict  The  case  ia  fully  stat- 
■d  in  the  amiments  of  tile  counsel  and  in  the 
amnion  of  tbe  court. 

The  caae  was  argued  by  Hr.  Gilpin,  At- 
torney-General, for  the  United  States,  and  by 
Kr.  Caxe  for  the  defendant. 

Ur.  Gilpin,  the  Attorney -General,  for  the 
United  States; 

In  the  year  1B36,  the  Bank  of  tbe  Metropolis 
MO*]  was  a  depositary  'of  public  moneys, 
^ileh  were  in  the  Treasury  of  tbe  United  States. 
Ob  the  2d  July,  an  Act  of  Congress,  4  Story's 
Iaws.  2464,  was  passed,  ordering  that  all  the 

Elblie  revenue  derived  from  postages  should  be 
positnl,  when  collected,  "in  the  Treasury  of 
ttl  United  States,"  as  tlie  rest  of  the  revenue 
mm;  and  that  it  should  be  there  held  by  tbe 
' '"  pay  such  appropriations  as  might 


taaaurer  to  pay  such  appropriation 
b  directed  by  Congress  for  "the 
4to  FoatoSn  Department."    On  the 


e  ICth  Ju^ 


deposits  were  made,  under  this  act,  in  tfaii  Bank 
of  the  Metropolis;  and,  when  they  were  so 
made,  written  instructions  were  given  by  the 
I'ustm aster- General,  and  acceded  to  by  the 
bank,  that  the  postoRce  revenue,  as  depoaited, 
was  to  be  kept  in  the  name  ot  the  "Treaaurar 
of  the  United  State*  for  the  service  ot  the  Post- 
offloe  Department;"  to  be  paid  on  his  warrants, 
to  b«  reported  monthly,  and  settled  quarterly, 
with  him;  and  that  "there  was  to  be  no  credit, 
deduction,  or  set-off  admitted,  except  for 
moneys  drawn  out  on  the  treasurer's  warrant." 
At  the  monthly  return  of  Ist  October,  1837, 
there  was  a  balance  of  revenue  deposited  to  tbe 
credit  of  the  Treasurer  of  the  United  SUtes  of 
forty-two  thousand  one  hundred  and  sevens- 
one  dollars  and  eighty-eight  cents.  During  that 
month  the  deposit  was  increased  by  the  sum 
of  one  thousand  three  hundred  and  seventeen  . 
dollars  and  flfty-seven  cents,  and  warrants  of 
the  treasurer,  amounting  to  sixteen  thousand 
one  hundred  and  thirty-two  dollars  and  eighty- 
eight  cents,  were  paid;  thus  leaving  a  balance 
to  tbe  credit  of  the  treasurer  ot  twenty-aeven 
thousand  three  hundred  and  flfty-siz  dollars 
and  flfty-aeven  cents.  Instead  of  reporting  this 
balance  on  the  1st  November,  1837,  the  bank 
admitted  a  balance,  only,  of  one  thousand  and 
thirty-one  dollan  and  ninety-seven  cents,  hav- 
ing deducted  therefrom  the  amount,  with  in- 
terest, of  a  draft  for  ten  thousand  dollars, 
drawn  on  the  Uth  April,  1836,  at  ninety 
days,  by  Edwin  Porter  on  Richard  C.  Mason, 
"Treasurer  of  the  Postofflce  Department,"  and 
acc^ted  by  him  as  "Treasurer:"  and,  also, 
of  four  drafts  for  thirteen  thousand  dollars, 
drawn  In  October,  1636,  at  ninety  days,  by 
James  Reeside  on  Amos  Kendall,  Fostmaster- 
Qeneral,  and  accepted  bv  him  "on  condition 
that  bis  contract  be  complied  with."  All  tliese 
drafts  had  been  discounted  by  the  bank  before 
they  became  due;  but  bad  not  been  paid  fay  the 
acceptors.  The  bank  also  deducted  six  hun- 
dred *snd  eleven  dollars  and  fifty-two  [*S81 
cents,  which  sum  was  overdrawn  in  the  year 
1836  by  B.  F.  Brown,  the  agent  for  disbursing 
tbe  contingent  fund  of  the  Postoffice  Depart- 
ment. These  credits  were  claimed  at  the  treas- 
ury and  disallowed. 

At  June  Term,  1838,  a  suit  was  brought  by 
the  United  States  to  recover  the  whole  Stance 
of  twenty-seven  thousand  three  hundred  and 
fifty-six  dollars  and  fifty-seven  oents.  On  the 
trial  the  bank  proved  the  facta  above  stated, 
and  claimed  the  credits  which  had  been  dis- 
allowed. Tbe  District  Attomqr  of  tbe  United 
States  requested  the  court  to  charge  tbe  jury 
on  three  points;  which  were,  substantially,  as 

1.  That  i(  thn  believed  there  was  nothing 
dne  to  Porter  and  Reeside  at  tbe  time  of  the  ac- 
ceptance of  their  drafts,  or  at  the  time  they  be- 
came due,  the  bank  was  not  authorized  1^  law 
to  set  off  such  draft  against  the  deposit  of  "the 
Treasurer  of  the  United  States." 

2.  That  it  tbe  accounts  of  Porter  atid  Ree- 
side were  not  finally  settled  at  tbe  department, 
it  was  tbe  du^  of  ths  Postmaster-General  to 
have  them  settled;  and,  in  such  settlement,  he 


merely  entered  in  the  jourDal  but  tMiac  tetMii^ 
into  tlM  \»d&«i.  >^'Vfv.>^,^iv 
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3.  That  tbe  overdraft  of  the  agent  for  dig 
burslng  the  contiDg^nt  fund  could  not,  b;  law, 
be  ■et-ofl'  against  the  deposit  of  "the  Treasurer 
of  the  United  SUtes." 

These  inatructions  the  court  refused  to  give, 
and  it  is  submitted  that  they  erred  in  so  doing. 

I.  When  Porter's  draft  became  due  wsa  It  a 
just  claim  aeitinst  the  United  StatesT  Would 
the  acceptor  have  been  justified,  by  law,  in  pay- 
ing it  to  the  drawerl  He  accepted  the  draft  aa 
a  public  officer— as  "Treasurer  of  the  Postoflice 
Department."  He  was  to  pay  it  out  of  the 
public  money  in  his  hands  appropriated  by  law 
to  pay  the  drawer  when  it  became  due.  It  was 
an  arrangement  between  ttie  department  and  a 
contractor,  for  the  benefit  of  the  latter.  It  was 
an  acknowledgment  in  advance.  When  the 
day  of  payment  arrived,  the  money  had  not 
been  earned;  no  debt  was  due  from  the  United 
States  to  Porter;  there  is,  consequently,  no  ap- 
propriation by  law  to  pay  htm.  If  paid,  he 
receires,  froui  the  public  trcaiury,  money  not 
S82*]  'appropriated  to  him.  Could  the 
acceptance  of  a  public  oHicer;  made  under  a 
misapprehension  of  the  facts,  authorize  tbisT 
If  it  M  a  principle  not  doubted  that  the  neglect 
of  a  public  officer  cannot  deprive  the  United 
States  of   their  right   to  recover  money  from 


twice  by  his  error  or  indiscretion  f  Can  the 
Treasurer  of  the  Poitoffice  Department,  or  any 
other  officer,  promise  to  pay  a  sum  of  public 
money  ninety  days  hence,  and  then  draw  it 
from  the  public  treasury,  whether  justly  due 
or  not!  Under  the  instruction,  as  asked,  the 
question  whether  the  money  was  owing  or  not 
to  Port«r  on  the  day  when  the  draft  became 
due  does  not  arise,  for  it  was  requested  in  the 
event  of  the  jury  believing  that  nothing  was 
owing;  but  the  evidence  bIio\«s  that  when  that 
day  arrived  everything  to  which  he  was  entitled 
had  already  been  absorbed  by  forfeitures  and 
drafta  previously  drawn  and  accepted.  A  pay- 
ment made  to  him,  then,  would  not  have  been 
made  because  he  was  entitled  to  the  money,  but 
only  because  the  Treasurer  of  the  Postoffica 
Department  had  accepted  his  draft.  The  Cod- 
•titution  (art.  1,  see.  a,  par.  6),  forbids  the  pay- 
ment of  any  money  from  the  treasury  but  in 
puiauance  of  approDriatioDS  made  by  law.  The 
appropriation  for  tne  benefit  of  Porter  was  ex- 
hausted. He  had  received  from  it  all  that  he 
waa  entitled  to.  To  pay  him  more  would  be  to 
ray  that  for  which  there  waa  no  appropriation. 
The  United  SUtas  t.  Barney,  3  Law  Jour. 
130;  The  United  SUtes  t.  Nicoll,  1  Paine, 
049. 

If,  then,  It  be  established  that  the  United 
States  would  not  have  been  bound  to  pay  Port- 
er himself,  notwithstanding  his  possession  of 
the  acceptance,  were  they  bound  to  pay  the 
bank  to  whom  he  transferred  itt  An  ille^l 
payment  ia  not  authorized  by  the  Constitution 
or  law  to  be  made  to  a  transferee,  any  more 
than  to  the  claimant  himself.  Every  principle 
which  forbids  double  payment  to  one  forbids  it 
to  tlie  two.  It  ia  not  requisite  to  controvert 
the  general  rule  of  commercial  law,  discussed 
before  this  court  in  the  case  of  Townly  v.  Sum- 
rail,  2  Peters,  183,  1B6,  as  to  the  liability  of  an 
acoeptor,  whether  he  has  funds  or  not,  for  an 
unconditional  uceptanoai  nor  is  It 
9T 


to  examine  how  far  tlie  ordinary  rMprmanillHy 
which  attoches  to  parties  to  negulialile  papci 
-leir  i.ffi.  f*aM 
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be  imposed  b^  the  'acts  of  theij 
»,•,  on  the  United  States;  or  hinv  lar  buu 
rules  can  be  applied  to  them  in  a  cnw  where 
they  have  tlie  cITect  to  draw  monfv  from  tbS 
Treasury  without  an  appropriation  ( 12  Wheat 
eOl;  4  Wash.  C.  C.  K.  404);  because,  in  this 
instance,  the  acceptance  was  clearly  of  ■neb 
a  nature  as  to  put  the  acceptor  on  hia  guard. 
If  it  waa  not  strictly  conditional  in  terms,  it 
was  so  in  substance.  The  bank  knew  when  it 
received  the  draft  that  it  was  payable  out  of 
a  public  fund,  and  that  the  payment  could  not 
tM  made  unless  Own  waa  money,  appropriated 
by  law  for  that  purpose,  in  the  hands  of  tb* 
acceptor.  They  knew  the  acceptance  waa  given 
by  the  acceptor  "aa  treasurer,"  and  that  tki 
law  of  the  land  gave  public  notice  that  the 
treaanrer  could  not  bind  tbe  United  State*  be- 
yond the  funds  apropriated  for  the  use  of  the 
drawer.  Suppose  an  agent  accepts  as  agent, 
will  it  be  pretended  that  the  principal  la  bound 
beyond  the  extent  of  his  agency  t  Tlie  bolder 
must  inquire  into  that  extent;  must  see  the  ac- 
ceptor's authority;  must  know  how  far  the  ne- 
ceptanoe  binds  the  pritaciinl.  I  Peters,  :.'S3,2S0. 
There  la  no  hardship  or  injustice  in  this;  tbe 
bank,  like  any  other  holder,  bad  ample  oppor^ 
tunity,  before  it  discounted  the  draft,  to  as- 
certain the  exact  extent  of  the  obligation  aa< 
Bumed  by  the  acceptor.  This  principle,  whicb 
is  just  in  every  case.  Is  peculiarly  proper  in 
that  of  the  United  SUtes.  How  can  they  guard 
themselves  against  acta  of  their  agents,  eit^r 
intentionally  or  accidentally  wrong,  except  hj 
their  lawst  These  are  notice  to  every  person 
dealing  with  their  officers.  These  make  their 
acceptances  special  acceptances,  whether  •#  de- 
clared in  terms  or  not.  Not  only,  however,  did 
the  bank  know  the  special  and  conditional 
character  of  the  acceptance,  but  they  knew  alao 
that  it  was  payable  on  a  contingency,  and  out 
of  a  particular  fund ;  that  if  that  fund  was  pre- 
viously exhausted  tlie  acceptor  could  not  pay 
it.  On  settled  principles  of  commercial  law, 
therefore,  the  bank  was  not  entitled  to  pay- 
ment any  more  than  the  drawer  himself,  if  the 
fund  waa  eihauiited.  If  they  advanced  their 
money  Imprudently,  it  was  yet  done  advisedly; 
they  could  have  easily  guarded  against  tbe 
loss;  tb^  can  now  only  repair  it,  so  far  aa  tbe 
United  States  are  concerned,  through  the  ac- 
tion of  the  Legislature. 

II.  These  principle*  apply  more  strongly  to 


They  were  only  to  be  paid  "on  condition  that 
his  contracts  were  cnnplied  with."  The  bank 
need  not  have  discounted  a  conditional  accept- 
ance, but  having  done  so,  it  assumes  the  bnrdaa 
of  showing  that  the  condition  has  been  per- 
formed be^re  it  can  charge  the  acceptor.  Mnnle 
&  Selw.  468;  8  Wash.  C.  C.  R.  514.  Hu  It 
done  sot  The  only  evidence  a '..liiccd  by  tbem 
ia,  that  Rceside  performed,  in  the  year  1835, 
the  mail  services  for  which  he  contracted. 
That  a  "compliance"  with  all  the  terms  of  hb 
contract*  has  been  shown  will  scarcely  be  pre- 
tended. If  it  were,  evidence  adduced  by  the 
bank  it*e1f  sufBciently  refutes  it.  It  is  proved 
that  stipulations  were  expressly  made  by  bim, 
not  only  to  perform  mail  (ervicea,  but  to  "pay 


uu 
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■B  forfclturaa,"  and  to  "repay  all  advancw." 
W»*  liii  contract  complied  with  if  forfcitiircs 
were  unpaid  and  advances  not  refunded!  Had 
Mich  a  eontract  exitted  between  man  and  man, 
asd  Buch  an  acceptance  been  given  and  received, 
•ould  the  holder,  in  the  face  of  eucli  proof, 
mwver  from  the  acceptor!  How,  then,  can  it 
be  Buflicient,  when  that  acceptor  ii  a,  public 
officer,  to  malce  him  twice  paj  the  monej  from 
tile  public  treaaurj'I 

III.  A*  it  aware  of  the  force  of  theae  objeo- 
tiona,  it  has  been  etrenuoutly  argued  that  there 
ware,  in  fact,  moneja  due  which  were  sufficient 
to  pay  all  these  acceptances.  If  this  were  so,  it 
la  unmaterial  as  to  the  error  in  the  charge  of 
Um  court,  becauae,  in  the  instruction  prayed, 
tliat  was  left  as  a  matter  of  fact  for  the  jury. 
But  how  is  it  attempted  to  b«  shown  that  it 


vera  Tctumed;  but  it  is  said  that  allowances, 
■nfficient  to  cover  them,  were  made  by  the  for- 
mer Postmaster-General.  It  la  true  that  such 
Allowances  are  found  to  he  entered  in  the  iourn- 
ftl;  but  they  were  never  finally  credited  in  the 
•ettlement  of  the  accounts.  It  may  be  admit- 
ted, ae  baa  been  argued,  that  when  the  head  of 
Ml  executive  department  has  finally  acted  upon 
ft  matter  within  the  scope  of  his  authority,  his 
decision  cannot  be  reversed  by  his  suceeasor  to 
the  disadvantage  of  a  third  person  without  the 
disclosure  of  material  error,  otherwise  than  by 
rasorting  to  judicial  proceedings.  But  such  is 
■ot  the  case  here.  ITieae  were  merely  journal 
■lemorandums,  such  as  must  neccMwrity  be 
made  in  the  course  of  proceedings  between  a 
SS6*]  'mail  contractor  and  Ue  Postofflce 
Department;  tliey  were  left  to  be  Anally  settled 
when  tliK  account  was  adjusted.  Would  it  be 
flontcniled,  if  the  contractor  had,  in  bis  own 
iournal.  cliarj^d  himself  with  a  payment  he 
had  not  received,  or  a  forfeiture  he  had  not  in- 
cvrrFiJ,  tbat  the  error  could  not  be  corrected  in 
the  final  aettlementi  In  the  ease  of  Ex-parta 
Bandolpb,  S  Peters,  IS,  which  ia  relied  on,  the 
■ecount  had  been  entirely  settled;  It  bad  passed 
through  atl  the  forma  of  the  treasury;  it  re- 
posed in  the  register's  office  a«  a  final  and  con- 
elusive  adjustment.  The  ground  taken,  there- 
fore, docs  not  sustain  the  assertion  that  the 
moni-y   was   due;   and   the   court  below   should 


of  tlipre  havinp  been  allowanoes  made  in  the 
Journal,  and  while  the  account  was  unsettled, 
whicli  alluwancea  are  alleged  to  be  Ill^l  and 
nmtrary  to  [lie  contract,  and  were  rescinded  as 
■Bch  before  tlie  account  was  closed,  cannot  of 
ttaelf  aiitlioiize  the  admission  of  a  credit  for 
Ocfr  amount. 

But.  it  is  said,  that  even  if  these  forfeitures 
■ad  advances  might  be  lawfully  recharged, 
jat  tliat  the  condition  of  the  acceptances  oad 
BO  reference  to  them;  that  it  was  not  retro- 
ipective,  but  had  relation  merely  to  the  per- 
formance of  future  duties  under  the  contract. 
Such  a  distinction  between  the  several  duties  to 
be  performed  under  the  contract,  ia  not  war- 
nmted  by  the  language  oE  the  condition,  which 
1>  general.  The  condition  was  inserted  for  the 
mtitj  of  the  acceptor;  the  acceptance  was  for 
th«  benefit  of  the  contractor;  in  conferring  that 
bancA^  the  proteetion  of  the  aeoeptor  WM  to 
M9  Mj.  *d. 


be  piorlded  for;  the  bank  knew  this  to  be  Um 
case;  the  advance  of  money  by  it  was  a  rolna- 
tary  act  for  ita  own  advantage,  and  in  making 
it  there  was  no  pretext  for  overlooking  the 
safety  of  the  acceptor;  this  depended  no  leas  on 
the  repayment  of  past  advances  than  on  the 
performance  of  future  services.  Why  should 
the  scoeptor,  in  seeking  to  protect  himself, 
guard  lees  against  one  than  the  othert  The  con- 
dition referred  to  the  contract,  the  whole  con- 
tract; that  condition  was  submitted  to  the  bank 
before  ita  money  was  advanced;  the  whole  con- 
ttsct,  therefore,  was,  or  might  and  ought  to 
have  been  known ;  and  it  would  be  a  great  in- 
justice to  the  acceptor,  when  he  states  his  con- 
dition in  terms  so  broad  as  clearly  to  secure  for 
himself  the  performance  of  every  stipulation  ot 
'the  contract,  were  the  party  that  oh-  [*SS« 
tains  his  guarantee  for  the  payment  to  be  per- 
mitted to  diminish  that  security  in  regard  to 
some  of  the  most  essential  of  those  stipuTatlona. 
It  is  not  possible,  in  an  acceptance,  to  state  all 
the  particulars  of  a  contract;  it  is  sufficient  to 
embrace  it  entirely  by  general  and  etanprehen- 
sive  words  not  susceptible  of  being  misunder- 
stood. When  this  is  done,  no  one  liaa  a  right 
to  allege  ignorance  ot  any  part  of  that  which 
he  might  easily  have  known.  How  could  the 
acceptor  appriae  every  one  into  whose  bands 
the  draft  might  pass  of  every  stipulation  of  the 
contract!  It  was  sufficient  that  he  apprised 
bim,  before  he  incurred  any  responsibility,  that 
a  contract  existed  between  the  drawer  and  the 
acceptor,     which    might    be   ascertained,    and 

must  b"  — ' '   -~   ""  ""'"  — *"    ■" '^'-- 
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IV.  The  claim  to  be  repaid  the  overdraft  of 
E.  F.  Brown,  cannot  be  sustained.  He  depoa- 
ited  in  the  bank,  on  the  30th  of  April,  1836, 
the  ium  of  seven  thousand  and  seventy  dollars, 
and  twenty-four  cents.  He  drew  checks  on 
this  till  the  2d  December,  18:j5,  when  he  had 
received  thereon  seven  thousand  six  hundred 
and  seventy-one  dollsrs  and  aeventy-siz  cents; 
that  is,  six  hundred  and  eleven  dollars  and 
twenty-four  cents  mors  tnan  he  had  depoaitod. 
There  is  no  proof,  nor  even  an  allegation,  that 
this  latler  sum  waa  applied  to  ths  use  of  ths 
United  States.  The  sole  ground*  of  claim  are 
that,  from  June,  I83S,  the  check*  of  Brown 
were  countersigned  by  the  accountant  ot  the 
department;  and  that,  ^ter  the  contingent 
fund  was  exhausted,  and  previoua  to  the  paa- 
Bsge  of  the  annual  Appropriation  Act,  soma 
ordinary  bills,  certified  by  the  accountant,  were 
paid  by  the  bank.  In  what  manner  do  these 
acts  recognize  the  overdraft!  In  itself  it  was 
wrong.  It  was  a  transaction  known  only  to 
the  bank  and  Brown.  It  might  have  been  pre- 
vented by  the  former.  It  is  excnaad  by  no 
proof  that  such  agenta  a«  he  waa  were  usually 
or  ever  permitted  to  make  overdrafts.  The 
countersignature  by  the  accountant,  and  the 
«iyment  of  bills  at  the  expresa  request  of  the 
Postmaster-General,  are  proofs  that  any  devia- 
tion from  the  usual  mode  was  only  to  be  made 
by  express  authority.  None  such  is  exhibited 
for  this  overdraft.  It  was,  therefore,  an  act 
voluntarily  done  by  the  bank,  not  for  the  ben- 
efit of  the  United  Slates,  and  with  which  it  ha* 
no  right  to  charge  t.Vv«ia. 

•V.  But  au^p"*'  •i'^  ^^>»"*  **°*  •**  ^""w 
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from  monen  deposited  tn  the  bulk  After  the  2d 
of  Julj,  1830,  to  the  credit  of  "the  TreMurer 
of  the  UDit«d  SUtei,  for  the  wrrice  of  the 
Poetoffice  Deperimentt"  That  «u  publi 
money  in  the  treuurf.  It  could  be  drAwn  out 
in  no  vaj  but  by  %  warrant,  under  »n  appra- 
priaifon  made  by  aot  of  Congreea.  It  waa  not 
under  the  ccmtrol  ot  the  Poatmaater- General. 
It  waa  not  money  which  be  had  received  in 
order  to  diaburae;  nor  waa  it  under  the  control 
of  the  treasurer  himeelt,  except  to  pay  it 
■noh  a  warrant.  He  could  have  nu  other 
voucher  to  diacbarge  himaelf,  if  the  money 
not  In  the  treaaury.  1  Story'*  I^wi, 
Theaa  provisiou  ot  law  were  known  to 
bank  when  it  received  the  deposit  from  the 
treasurer.  They  cannot  charge  againat  it  a 
claim  which,  if  the  treasurer  himeelf  had  paid, 
be  would  not  be  credit«d  with. 

The  debts  do  not  arise  in  the  same  right,  nor 
are  they  of  the  same  nature.  It  is  true  that  the 
United  States  are,  eventually,  the  parties ;  but 
the  public  funds,  distributed  for  diO'ereDt  ob- 
jects, are  se^parate  funds  in  the  transactions  be- 
tween a  claimant  and  the  various  officers  of  the 
government.  Such  a  distinction  is  indispensa- 
Ele.  The  relations  between  a  bank  and  the 
treasurer  as  a  public  depoaitoiy  are  totally 
distinct  from  those  between  a  bank  and  the 
bead  of  an  executive  department,  in  relation  to 
contracts  existing  between  them.  The  settle- 
ment of  its  account  with  one  would  bave  no 
reference  to  that  with  the  other.  The^  are, 
therefore,  in  fact,  debts  that  do  not  arise  br- 
tween  the  same  parties  or  in  the  same  right. 
In  every  case  ot  set-off  recognized  by  this  caurt, 
it  has  been  for  moneys  properly  payable  out  of 
the  same  (uml  which  the  United  States  sought 
to  recover. 

An  agent  intrusted  with  money  cannot  pay 
off  hia  principal's  debts,  and  then  set  off  the 
payment.  This  is  here  attempted,  for  it  is  the 
payment  of  a  debt  to  Porter  and  Reeside  with 
funds  with  which  the  agent  is  intrusted  for  a 
different  purpose.  1  Bawle,  330.  Nor  can  an 
agent  convert  to  one  purpose  funds  deposited 
with  him  for  another.  Nor  can  he  avail  him- 
self of  the  advantages  of  hia  a^ncy  to  do,  for 
his  own  beneSt,  that  which  injures  or  affects 
bis  principal.     1  Johns.  C.  C.  394,  6  Pick.  201. 

The  inability,  thus  established,  to  sustain, 
upon  general  principles  of  law,  such  a  right  of 
Mt-ofl  aa  is  now  contended  for,  is  confirmed  by 
SS6*]  *the  peculiar  facts  of  this  case.  The 
whole  claim  of  the  bank  was  ascertained  and 
liquidated  in  January,  1B30.  This  deduction 
is  made  out  of  money  placed  in  its  hands  sub- 
sequent to  that  time,  under  a  promise,  both  ex- 
press and  implied,  Uuit  it  would  not  be  appro- 
priated to  the  payment  of  that  claim.  Before 
io  depositing  tiie  money,  the  Postmaster- Geo* 
eral,  bi  his  letUr  of  IBth  July,  1830,  stipulated 
that  It  should  "be  paid  out  only  on  the  checks 
of  the  treasurer,"  and  that,  in  accounting  for 
the  sums  thus  deposited,  "no  otlier  credit,  set- 
off, or  deduction  would  be  admitted."  On  this 
condition,  and  on  this  alone,  did  the  bank  re- 
ceive the  money;  and  that  at  a  time  when  both 
parties  knew  that  there  was  this  actual  pending 
claim  to  a  credit,  set'Off,  and  deduction,  exist- 
ing and  disputed  between  them.  Even  If  the 
bank  had  not  agreed  to  this  express  stipulation 
lit 


when  It  reoelved  the  money,  wonM  not  Qteb 
ctmsent  to  transfer  the  fund  they  then  had  ta 
a  new  account,  their  silent  acquiescence,  thdr 
eettlemeni;  of  repeated  monthly  and  quarterly 
accounts,  without  an  allusion  to  a  claim  <rf 
right  to  make  this  deduction,  have  proved,  bj 
au  implication  not  to  be  resisted,  that  they  did 
not  mean  to  assert  any  such  right  I  Did  not 
their  special  acceptance  of  the  fund,  their  ral- 
untary  agreement  to  hold  it  for  a  special  pur- 
pose, deprive  them  of  any  general  claim  they 
might  previously  have  had  upon  itT  16  Vesey, 
279,  280;  B  Maule  &,  Selw.  fsS;  16  Mass.  397. 

However  broad  the  terms  of  the  act  of  Con- 
gress (1  Story's  Laws,  464),  are,  therefora,  in 
allowing  equitable  offsets ;  and  if  they  were  not 
meant  to  be  exclusively  applicable  to  disbursing 
officers,  and  to  cases  where  the  claim,  if  just, 
would  have  been  paid  out  of  the  fund  in  oon- 
troveray  (6  Cranch,  238;  6  Wheat.  183;  1 
Peters,  1) ;  still,  the  positive  agreement  of  tks 
party,  after  the  claim  has  arisen,  and  before 
the  money  waa  paid,  put  into  his  hands,  that 
the  latter  was  not  to  be  applied  to  the  former, 
must  on  every  principle  of  law  prevent  hia  pres- 
ent resort  to  a  privilege  which  he  thus  conaent- 
ed  to  forego. 

Mr.  Coze,  for  the  defendant  in  error. 

For  many  years  the  government  of  the  Unit- 
ed States  have  made  use  of  the  banka  in  tte 
city  of  Washington  in  their  financial  opera- 
tions; and  the  Bank  of  Metropolis  was  for 
a  long  time  one  of  these  banks.  In  1836  Mr. 
Kendall  became  'Poatm aster-General,  [*SBt 
and  up  to  the  period  of  hia  entering  on  the 
duties  of  his  office  there  were  no  matters  with 
the  bank  unsettled  in  the  postoffice. 

The  poBtofHce  was  in  the  practice  of  giving 
acceptances  on  drafts  of  contractors,  and  some- 
times the  Bank  of  the  Sletropolie  waa  resorted 
to  for  the  immediate  exigencies  of  the  postoffice. 

The  position  assumed  is,  that  the  inatructicus 
asked  for  by  the  plaintiffs  in  the  Circuit  Court 
were  not  such  as  the  court  should  have  given, 
being  informal,  and  rather  a  demurrer  1«  the 
evidence  on  the  part  of  the  defendant  The 
party  asking  the  instructions  of  the  court  i* 
bound  to  place  them  in  proper  form,  and  the 
court  are  not  to  modify  and  adapt  them  to  the 
case.  In  this  ease  all  the  grounds  oi  the  de- 
fense were  placed  together,  and  if  any  of  the 
it«ma  were  good  as  aet-off  to  the  claim  of  tlie 
United  States,  the  inatructions  aakd  for  wera 
improper;  and  the  court  will  give  the  defignd- 
ant  judgment.  The  other  instructions  are 
equally  defective. 

The  credits  allowed  hy  the  Postmaster Oea- 
erat,  before  the  office  was  held  by  Mr.  Kendall, 
were  final.  When  entered  in  the  journal  this 
waa  the  effect  of  such  entry;  and  Uie  head  ot 
the  department  eannot  afterwards  alter  them. 
Entries  in  the  ledger  have  no  effect  on  thoee 
credits.  One  of  the  instructions  asked  for  hy 
the  plaintifif  was,  that  as  the  entries  in  tlw 
ledger  were  made  by  a  clerk  they  were  of  mo 
effect. 

It  allowaneea  had  been  made  by  the  Poat- 
moster-Ueneral,  which  were  deemed  illegal  by 
his  successor,  the  proper  courae  would  have 
been  to  inalltute  an  action  to  siu-clmr^  and  fal- 
sify the  settlement.  But  it  is  not  in  (lie  power 
of  the  successor  to  re-open  the  account  and  to 
w  and  alter  it  This  was  dtciiled  in  this 
reteca  1ft. 


1S41 


Tbb  UntTGD  States  t.  The  Bare  of  t 


I  lixnoroum. 


Murt  lo  The  United  State*  *.  Fillebrown,  7 
Petcn,  1,  and  in  S  Peters,  283,  384. 

The  Act  of  Congreu  of  March,  183S,  wUeh 
directs  the  Postmag  tor -General  to  institute  eultB 
for  money  improperly  credited,  does  not  kUow 
thkt  officer  to  cimrge  a  contractor  with  monej' 
which  had  been  allowed  and  credited  to  him, 
and  thus  by  bia  own  act  decide  the  propriety  of 
the  ctiar;.'e. 

The  accpptarcc*  of  the  Poatofflce  DeMTt- 
nwnt,  wliich  were  charged  hy  the  defendants 
to  the  United  Statei,  should  be  govemed  by 
the  same  rules  and  principles  of  law  which  op- 
S90*]  erata  In  'relation  to  such  contracts,  In 
their  usual  emplayinent  in  oommercial  transac- 
tion*. The  United  State*  submit  Uiemselres  to 
tbese  rules  wheh  such  contracts  are  entered  into 


e  pel 

bjr  the  Fostoffice  Department  had  not  been  per- 
formed, it  was  the  duty  of  the  department  to 
have  given  the  defendant*  notice  of  the  same, . 
and  to  have  proved  the  nonperformance.  As 
to  tho  acceptance  of  the  draft  of  Edwin  Porter, ' 
certainly  no  debt*  due  1^  him  before  the  date 
of  the  aeoeptanee  could  oe  set  off  against  the 
claim  of  the  bank  on  the  acceptance.  It  was 
a  general  and  unqualified  acceptance. 

Hr.  Justice  Wayne  delivered  the  opinion  of 
the  court; 

This  is  an  action  of  assumpsit  brought  by  the 
United  States  to  recover  the  sum  of  twenty- 
seven  thousand  eight  hundred  and  eighty-one 
dollar*  and  flfty-seven  cents.  The  defendant* 
pleaded  the  general  issue.  On  the  trial  of  the 
cause,  the  defendants  claimed  credits,  amount- 
ing to  twenty-three  thousand  dollars,  exclusive 
of  interests  and  coats.  The  items  bad  been 
presented  to  the  proper  accounting  officer  and 
were  not  allowed.  The;  were  acceptances  of 
the  Poatoffice  Department,  of  the  draft*  of  mail 
coutractors,  and  an  item  of  six  hundred  and 
eleven  dollars  and  flfty-two  centa,  called  in  the 
record  "B.  F.  Brown's  overdraft-" 

The  jury  found  for  the  defendants,  and  ear- 
tlfled  there  was  due  to  tbem  by  the  United 
States  three  thousand  three  hundred  and  sev- 
enty-one dollar*  and  ninety-four  cents,  with  in- 
tereat  from  the  6tb  March,  1838. 

The  error*  assigned  are,  that  the  court  re- 
fn>ed  to  ^ve  to  the  iury  the  following  instruo- 
tion*,  which  were  asked  after  the  evidence  bad 
been  closed  OD  both  sides; 

1.  That  upon  the  evidence  aforesaid,  the  de- 
fendants are  not  entitled  in  this  action  to  set 
off  *gainst  the  plaintiff's  demand  the  amount  of 
the  aoceptances  given  in  evidence  In'  the  de- 
fendants, nor  the  amount  of  the  overdraft  of  E. 

S.  If  the  jury  believe,  from  the  evidence,  that 
when  the  acceptance  of  the  draft  of  S.  Porter 
S91*]  was  given  by  the  then  treasurer  *of  the 
department,  there  was  nothing  due  to  Porter 
•tanding  on  the  books  of  the  Postoffioe  Depart- 
ment, and  that  on  the  book*  of  the  depart- 
ment when  the  acceptance  fell  due  there  was 
;>othiDg  due  to  him,  then  the  defendants  can- 
not set  off  the  amount  of  said  acceptance 
against  the  plaintiff's  claim  in  this  action. 

S.  That  it  the  acoounts  of  B.  Porter  and 
Bacalde,  aa  contiaotora  witk  Um  FoitoffiM  De- 
a*  !<.  ed. 


partment,  were  not  Anally  settled  on  the  hooka 
of  the  Fostoffice  Department  when  the  present 
Poetmaster-Oeneral  came  into  office,  it  was  hia 
du^  to  have  said  accounts  settled;  and  if  in 
such  settlement  there  were  credits  claimed  by 
them  as  allowed  bv  order  of  Mr.  Barry,  when 
Postmaster-Qeneral,  and  entered  on  the  jour- 
nal, but  not  carried  Into  these  aceounH  in  the 
ledger,  and  finally  entered  as  credits  in  these 
accounts,  which  credits  were  for  extra  allow- 
ances which  the  said  Postmaster- Qeneral  was 
not  legally  authorized  to  allow  tbem,  then  it 
was  in  the  power,  and  was  the  duty  of  the  pres- 
ent Postmaster- General  to  disallow  such  Items 
of  credit. 

We  will  consider  the  Instructions  aaked,  in 
connection,  and  the  merits  of  the  case;  but  be- 
fore we  conclude  will  express  an  opinion  upon 
the  form  of  the  Qnt. 

It  appears  that  the  Qve  drafts  olaimed  aa 
credits  were  drawn  on  the  Fostoffice  Depart- 
ment by  contractors  for  carrying  the  mails. 
That  they  were  accepted,  and  wer*  discounted 
at  the  Metropolis  Bank  in  the  way  of  business. 

Porter's  draft  was  at  ninety  day*  after  date, 
tor  ten  thousand  dollars,  payable  at  the  W»- 
tropolls  Bank  to  hi*  own  order,  to  b«  diarged 
to  account,  and  was  unconditionally  accepted 
by  R.  C.  Mason,  signing  himself  Treasurer  ol 
the  Fostoffice  Department,     It  Is  admitted  that 

Reeside  drew  four  drafta.  One  on  the  ITth 
October,  1B36,  for  four  thousand  five  hundred 
dollars;  another  on  the  20th  October,  183S,  for 
one  thousand  dollars;  a  third  on  the  23d  Octo- 
ber, 1S35,  for  (our  thousand  five  hundred  dol- 
lars; and  the  fourth  on  the  2eth  October,  IS35, 
for  three  thousand  dollars.  They  were  payable 
to  bis  own  order  ninety  days  after  date,  for 
value  received,  to  be  charged  to  his  account  for 
transporting  the  m^l,  and  addressed  to  the 
Postmaster-General.  The  following  was  the 
form  of  all  of  tbem,  and  of  the  acceptances  of 
the  Postmaster-General: 

Washington  aty,  October   ITtb,   1636. 

Sir:  Ninety  day*  after  date,  please  pay  to 
my  own  order,  four  thousand  Ave  hundred  del- 
lars,  for  value  received,  and  charge  to  gn  ac- 
count, for  transporting  the  mail. 

Respectfully  yours,  James  Beesida. 

Hon.  Amoe  Kendall,  Postmaster-General. 

"Aecepted  on  oondltlon  that  hia  contract*  b« 
complied  with."  Amo*  Kendall. 

Porter**  draft  was  unconditionally  accepted. 
It  was  discounted  by  the  defendants,  upon  his 
indorsement.  The  liank  became  the  holder  of 
it,  for  valuable  consideration,  and  Its  right  to 
eharre  the  United  States  with  the  amount  can- 
not be  defeated  by  any  equities  between  the 
drawer  and  the  Fostoffice  I)epartment  of  which 
the  bank  had  not  notice. 

When  the  United  States,  by  ita  anthoriied 
officer,  become  a  party  to  negotiable  paper, 
they  have  all  tbe  rights  and  Incur  all  the  re- 
sponsibility of  individuals  who  are  parties  to 
such  instruments.  We  know  of  no  differeoe*^ 
except  that  tbe  United  State*  cannot  be  sued. 
But  if  tbe  United  SUtea  sue,  and  a  defendant 
holds  its  negotiable  paper,  tbe  amount  of  it  may 
be  claimed  aa  a  credit,  if,  after  being  preaented, 
it  haa  bean  disallowed  by  th*  accounting  oS- 
II* 
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Mn  of  the  treuurr;  knd  If  tbB  liability  of  the 
United  Blateg  upon  it  be  not  discharged  bj 
M»ne  of  thoBc  eausea  nbich  discharge  a  part; 
to  commercial  paper,  it  sliould  be  allowed  by  a 
lurr  as  a  credit  acainst  the  debt  claimed  by  the 
United  States.  "Thh  is  a  privilege  of  a  defend- 
ant, for  ail  equitable  credite  given  by  the  Act 
of  March  3d,  ITBT.  1  Storf,  404.  TKis,  and 
the  liabilit;  of  the  United  Stat«t,  in  the  mannsr 
it  has  been  stated,  hai  been  repeatedly  declared. 
In  effect,  bv  this  court.  It  said,  in  the  case  of 
The  United  SUtea  v.  Dunn,  Q  Peters,  SI,  "the 
liabilitj  of  parties  to  a  bill  of  exchange,  or 
promiBBor^  note,  has  been  fixed  on  certain  prin- 
ciples which  are  essential  to  the  credit  and 
droulation  of  such  paper.  These  principles 
originated  iu  the  eouvenienee  of  commercial 
transactions,  and  cannot  now  be  departed 
from."  From  the  daily  and  unavoidable  lue 
of  eommereial  paper  by  the  United  States,  they 
are  ma  muab  interested  as  the  community  at 
large  can  be  in  maintaining  these  principles. 
Its*]  Mt  was  held,  in  the  case  of  The  United 
St«t«s  T.  BarlccT,  4  Wash.  C  C.  R.  404,  that  the 
omiaelon  of  the  Secretary  of  the  Treasuir,  for 
one  day,  to  give  notice  of  the  dishonor  of  bills 
whleh  were  purchased  by  the  United  States, 
discharged  the  drawer.  And  this  court  said, 
when  that  case  was  brought  before  it,  there  iiaa 
no  right  to  recover,  on  account  of  the  neglect 
in  giving  notice  after  the  return  of  the  bills. 
18  Wheaton,  S61.  That,  and  other  case*  like 
it,  show  how  rigidly  those  principles  have  been 
applied  in  suits  on  bills  and  promisBor;  notes 
in  which  the  United  States  was  a  party.  The 
acceptance  of  Porter's  draft  was  unconditional, 
and  there  is  nothing  in  the  evidence  to  discharge 
the  acceptor.  There  is  neither  waiver,  express 
or  implied,  of  bis  liability.  There  was  no  un- 
deratanding  nor  oommu  meat  ion  concerning  it 
between  the  bank  and  any  officer  of  the  Post- 
office  department  before  it  was  discounted. 
The  banK  advanced  the  money  which  it  was 
the  object  of  the  bill  to  obtain.  It  cannot  be 
doubted  the  acceptance  was  given  tor  that  pur- 
pose. The  want  of  consideration,  then,  be- 
tween the  drawer  and  the  acceptor,  can  be  no 
defense  Bgainst  the  right  ot  the  indorsee,  who 
gave  a  valuahle  consideration  for  the  bilL 

It  does  not  matter  how  the  drawer's  account 
stood.  Whether  he  was  a  debtor  or  a  creditor 
of  the  department;  whether  the  bank  knew 
□ue  or  the  other.  An  unconditional  acceptance 
was  tendered  to  it  for  discount.  It  was  not  its 
duty  to  inquira  how  the  account  Btood,  or  for 
what  parpoae  the  acceptance  was  made.  All  it 
had  to  look  to  was  the  genuineness  of  the  ae- 
ceptance  and  the  authority  of  the  ofBcer  to 
rive  it.  The  rule  is,  that  a  want  of  considera- 
uon  between  the  drawer  and  acceptor  la  no  de- 
fense against  the  right  of  a  third  part;  who  has 
given  a  consideration  for  the  bill,  and  this  even 
though  the  acceptor  has  been  defrauded  by  the 
drawer,  if  that  be  not  known  by  BQch  third 
par^  before  he  gives  value  for  it. 

The  evidence,  then,  concerning  Porter's  ac- 
eoun^  was  immaterial  and  irrelevant  to  the 
issue.  It  cannot  affect  the  ri^hte  of  the  bank, 
and  did  not  lessen  the  obligation  of  the  depart- 
ment  to   pay   Ulb  acceptance   when   It  became 

But  tba  arfdeoM  doea  not  show  thkt  vaj- 
tbivr  warn-  due  t?  Fortar  when  the  dnib  wu' 


accepted,  or  when  it  came  to  matnrllr.  IfoBO^ 
the  witness,  savs,  "that  in  the  Interim  a  Buffl- 
cient  *flum  had  been  raised  and  carried  to  [*3*4 
the  credit  of  Porter  to  nay  the  draft;  but  that 
he  had  also,  within  the  dates,  been  charged 
with  the  amount  of  a  draft  drawn  apon  hfm  by 
the  postmaster  at  Mobile,  aempteil  by  hin^ 
which  draft  was  payable  in  1833,  and  that  bs 
was  charged  with  failures  and  forfeitures  Is- 
eurred  as  contractor,  in  1833;  which  charges 
were  made  by  order  of  Mr.  Barry  then  Post- 
master-General. It  was  certainty  right  to  d^it 
Porter  with  these  charges,  it  they  were  due  1^ 
him;  but  that  did  not  change  the  retntive  rights 
and  obligations  of  the  bank  and  Ibe  depart- 
ment upon  his  hill.  If  either  are  to  lose  tij 
Porter,  shall  it  be  that  party  who  was  bound 
to  know  the  state  ot  the  account  before  it  gave 
an  unconditional  acceptance,  for  the  purpose 
of  accommodating  its  own  agent;  or  the  other, 
who  placed  faith  in  the  acceptance,  advanced 
the  money  upon  It  which  It  was  intended  to 
raise;  and  who  could  not  have  learned  what 
waa  the  staU  of  Porter's  account,  as  It  h 
proved  that  the  charges  which  it  is  now  said 
should  have  priority  of  payment  over  the  bill 
were  not  mads  against  Porter  until  after  h) 
bill  had  been  accepted  I  Certainly,  the  loss 
should  fall  u^pon  the  first.  It  cannot  be  other 
wise,  unless  it  would  be  afHrmed  that  an  accep- 
tor may  claim  to  be  discharged  on  account  of 
his  own  negligence,  and  that  having  induced  a 
third  party  to  advance  money  upon  his  accept- 
ance he  shall  be  permitted  to  intervene  betwcea 
himssif  and  the  indorsee  of  the  paper  a  debt 
due  to  him  by  tbe  drawer.  The  evidence  offered 
to  Invalidate  this  credit  waa  done  from  igno^ 
ance  of  the  legal  consequences  incurred  by  such 
an  acceptance.  In  such  a  case,  the  bank  right- 
full;  looked  to  the  United  Statea  for  naymsat 
of  this  bill;  and  if  Porter  owes  anything  tor 
forfeitures  Incurred  as  contractor,  or  on  as- 
eound  ot  the  Mobile  draft,  the  United  SUtes 
must  look  to  him.  There  is  no  proof  on  tht 
record,  however,  of  anything  being  due  by 
Porter  on  those  accounts;  and  we  do  nrit  intend 
to  express  any  opinion  upon  bis  liability,  or  the 
rights  of  the  United  States  in  respect  to  tbsm, 
one  way  or  the  other. 

What  are  the  merita  o(  tbe  case  upon  Be*- 
side's  draftsT 

Tbey  were  drawn  on  the  Postmaster-Qanenl, 
at  ninety  days,  payable  to  the  order  of  th* 
drawer,  and  were  to  be  charged  to  his  accout 
tor  transporting  the  mail.  I'bey  were  "^ 
cepted  on  condition  that  his  oontracta  be  eoa- 
plied  with."  This  is  of  course  'as  bind-  [*SM 
Ing  as  an  absolute  acceptanes,  It  the  aonditiM 
has  been  performed. 

What  is  the  proof  of  perforroanoe,  and  ho« 
shall  this  conditional  acceptance  be  eonstrtwdl 


Mason,  the  witness,  says,  "Reesida,  in  foet, 
performed  the  services  for  which  he  was  ess- 
tractor,  in  tbe  year  1S3S,  and  the  money  wbid 
he  earned  upon  his  contracts  waa  applied,  to  an 
extent  exceeding  tbe  amount  due  upon  Ui 
drafts,  to  the  extinguishment  of  balanca 
created  against  him,  by  recharging  him  with 
aums  of  money  which  had  been  allowed  to  Uh 
by  Mr.  Barry,  the  former  Postmaater-Geoenl, 
as  contractor  for  carrying  the  msiil,  by  givfaig 
credit  therefor  in  a  general  account  euneat  m 
^  Vm  V>^n*.\,  ^nA  wik  sulated  is  the  ledger, 
-       i*W 
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when  lib  recount  nmalned  unsettled  when  the 
nnaent  PoitmftateT-Q«iienI  came  into  ofllee." 
It  U  *«id  thii  does  not  eover  the  eondition  of 


ranma,  knd  tlwt  he  owed  the  department  on 
both  kccounta  when  thoic  accepts ncn  were 
given;  and  that  In  this  Kuse  his  contracts  were 
not  complied  with.  If  this  he  so.  In  one  sense 
U»  contracts  would  not  be  complied  with;  but 
ia  that  the  coDstruction  which  should  be  put 
upon  such  a  condition,  when  the  subject  matter 
to  which  it  relates  is  considered  t 

If  one  purpose  making  a  conditional  acee^t- 
ftnee  only,  and  commit  t£at  acceptanee  to  wnt- 
ing,  be  should  be  careful  to  express  the  condi- 
tion Uierein.  He  cannot  nae  general  terms, 
and  then  exempt  himself  from  liability  bj  n- 
lying  upon  particular  facts  which  have  already 
happened,  tnough  they  are  connected  with  the 
eondition  expressed.  Whyl  Because  the  par- 
ticular fact  U  of  itself  susceptible  of  being 
made  b  distinct  condition.  This  case  [umlshes 
a»  good  an  illustration  of  the  rule  as  any  other 
can  do.  Instead  of  the  words  being  used  "ae- 
eepted  on  condition  that  bis  contracts  he  com- 
plied with,"  could  it  not  have  been  as  easily 
Miid,  accepted  on  condition  that  forfeitures  al- 
ready incurred  shall  be  paid,  and  that  advances 
made  shall  be  refunihid,  This  would  have 
eonveyed  a  very  difTerent  meaning;  and  would 
nave  put  the  banic,  when  the  drafta  were 
offered  to  it  for  discount,  on  inquiry.  If  they 
bad  been  discounted  without  inquiry,  it  would 
have  been  done  at  the  risk  that  the  earnings 
npoD  the  contracts,  and  such  as  might  be 
>•■*]  earned  between  the  date  ol  *Uie  ac- 
ceptances and  the  times  of  payment  would  be 
enough  to  pay  forteiturea,  repay  advances  and 
to  take  up  the  bills.  It  matters  not  what  the 
acceptor  mcsnt  by  a  cautious  and  precise 
phraseology,  if  it  be  not  expressed  as  a  condi- 
tion. And  when  we  are  told,  as  we  are  in  this 
ease,  by  i.he  person  making  these  acceptances 
that  the  form  of  words  was  devised  expressly 
for  that  purpose,  meaning  for  the  purposes  of 
haTing  forfeitures  paid  and  advances  refunded, 
and  to  avoid  promising  to  pay  aoytbing  to  the 
order  of  contractors  so  long  as  anything  should 
be  due  from  them  to  the  department,  we  tbinlc 
it  will  b«  admitted  that  the  purpose  explained 
is  larger  than  the  eondition  expressed.  And 
from  the  passage  la  tlM  evidence  just  cited,  how 


_. . I  paper,  that  which  can  be 

Bade  a  distinct  eoDdltlon  must  be  so  expreined ; 
■or  can  anything  out  of  the  condition  be  in- 
ferred, unless  it  be  in  a  case  where  the  words 
need  are  so  amblguotu  sa  to  make  it  necessary 
that  parol  evidence  ihonld  be  resorted  to  to  ex- 
plain them.  Then  the  onus  of  proof  would  be 
«n  the  acceptor,  and  the  proof  would  be  of  no 
■Tall  if  the  bolder  or  any  person  under  whom 
be  claims  took  the  bill  witnout  notice  of  sueli 
Mmdition*  and  gave  a  valuable  consideration 
for  It.  The  error  in  this  case  arose  from  the 
■cceptor  supposing  that  the  defendants  did 
know,  and  if  th^  did  not,  they  were  bound 
■pon  such  an  acceptance  to  inquire  into  the 
•tipulations  and  conditions  of  Reeside's  con- 
tracts before  they  discounted  tbe  bills;  and  it 
is  said  Umv  did  not  use  "due  diligence  to  M- 
1*  Im.  e«. 


quire  Information."  ^le  objection  then  im- 
plies that  information  of  these  forfeitures  and 
advances  could  have  been  given,  and  that  It 
was  not  ^ven  when  these  acceptances  were 
made.  Thts  makes  It,  then,  a  question  of  due 
dillsenee  between  the  acceptor  and  the  de- 
fendants, as  to  his  obligation  to  communicate 
what  he  knew,  and  their  want  o(  caution  in  not 
making  the  inquiry. 

We  think  it  will  be  eoneeded  to  be  a  general 
principle  that  one  having  knowledge  of  par- 
ticular facta  upon  which  he  intends  to  rely  to 
exempt  him  from  a  pecuniary  obligation,  about 
to  be  contracted  with  another — of  which  facta 
that  other  Is  ignorant,  and  can  only  learn  them 
frran  the  first,  or  from  documents  in  his  keen- 
ing-'that  the  fact  of  knowledge  raises  tbe  ob»- 
gation  upon  'him  to  tell  it.  This  would  [*SS7 
be  the  law  in  such  a  case,  and  it  la  in  this  case. 
Inquiry  by  the  defendanta  would,  at  most,  have 
resulted  in  obtaining  what  was  already  known 
to  the  acceptor.  He  held  the  eontraets;  be 
knew,  or  should  have  known,  officially,  the 
state  of  accounts  between  the  contractor  and 
the  department,  and  when  he  conditionally 
accepted  his  drafts,  which  were  to  be  charged 
to  his  account  tor  transporting  the  mail,  as  nil 
liability  to  pay  them  would  occur  in  ninety 
da^s,  it  was  but  reasonable  that  be  should  have 
said  in  plain  terms,  when  giving  his  accept- 
ances, "If  tbe  earnings  of  the  contractor  from 
this  time  to  the  maturity  of  the  draft  shall  be 
sufScient  to  pa^  what  ha  owes,  and  the  debt  he 
may  incur  until  then,  then  these  drafts  will  be 
paid."  This  would  have  been  a  condition 
about  which  there  would  have  been  no  mistake. 

But,  further,  if  two  persons  deal  in  relation 
to  the  executory  contracts  of  a  third,  as  these 
contracta  were,  and  one  of  them  being  the  ob- 
ligee induces  tbe  other  to  advance  money  to  the 
obligor,  upon  "condition  that  his  contracts  be 
complied  with;"  and  be  knows  that  forfeitures 
have  been  already  incurred  by  the  obligor,  for 
breaches  of  bis  contract  and  does  not  say  so, 
shall  he  be  permitted  afterwards  to  get  rid  of 
his  liability  by  saying  to  tbe  person  making  the 
advance,  I  cannot  pay  you.  for  when  I  as- 
cepted  there  was  already  due  to  me  from  the 
drawer  of  the  bill  more  than  I  accepted  for, 
1  had  knowledge  of  it  then,  and  so  might  yon 
liave  had  if  you  had  made  the  inquiry,  hut 
you  did  not  choose  to  inquire;  ao  I  will  pay 
myself  Qrst,  because  my  acceptance  was  on 
cnnilition  that  bis  oontracts  be  complied  with!" 

Such  is  the  case  before  us  as  it  was  presented 
liy  the  argument;  and  we  cannot  doubt  it  will 
be  thought  decisive  that  it  wss  the  duty  of  the 
acceptor,  in  this  instance,  to  communicate  what 
he  linsw  of  Reeside's  account,  if  he  had  any 
conversation  with  the  defendants  before  the 
drafts  were  diioonnted,  and  that  it  was  not  the 
duty  of  the  defendants  to  inquire.  It  cannot 
be  answered  by  saying  the  words  of  tbe  ac- 
ceptance were  intended  to  provide  for  what 
might  exist,  but  what  wa«  not  then  known,  or 
for  breaches  of  the  contracts  which  had  alrMidy 
occurred,  but  which  had  not  been  charged  wiu 
a  penalty;  for  either  would  be  an  admisaioD 
that  inquiry  by  the  defendants  when  the  ao- 
ceptanees  'were  made  could  not  have  t*"* 
resulted  in  getting  the  information  at  the  de- 
partment. 

But,  again,  wni  the  terms  of  the  acoepUne* 
TBI 
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■dnlt  la  anf  w*j  of  ratrokOtlTa  eonstnietlont 
Tbe  word*  mtut  oe  taken  aeeordiog  to  the  or- 
dinary Import  of  tfaetn.  Th^  are  "accepted 
on  eonditton  that  hli  eontracta  be  complied 
witlL  Can  there  be  eompliance  with  an  ex- 
ecutorj  oontraet,  bnt  in  future,  if  breaehM 
hare  alreadj  happened.  Suppoalnr  no  breachet 
to  liare  occurrea,  neeeuarilj  Impiee  «ucb  ae 
may  occur  in  future,  and  aubeequent  eompli- 
aiiee.  If  both  past  and  future  breacfaea,  then. 
are,  aa  contended  for,  to  ba  comprehend.'d 
wiUiin  tbe  condition  ot  this  acceptance,  wlij 
may  not  tbe  oondition  be  extended  to  luch  aii 
Viay  happen  aftar  the  maturity  of  the  drafta, 
aa  well  aa  to  auch  a«  had  occurred  before  they 
vere  acceptedT  A  literal  interpretation  must 
lead  to  Iwth,  and  tliat  will  not  be  contended  for. 
Bnt  the  argument  ia,  that  the  defendanta  ihoulil 
have  inquired  Into  tbe  "stipulation a  of  the 
eontracta  and  the  extent  of  the  condition;"  and 
it  la  wld  "the  bank  would  have  been  infonned 
that  tbe  department  expected  Mr.  Reeiide  to 
renew  hie  drafti  until  tbe  accumulation  d(  hie 
current  pa^  would  be  aufflcient  to  meet  them, 
and  had  hia  pledge  to  take  them  up  himaelf  If 
earlier  pajmenta  should  be  required."  Be  it  to. 
Can  there  be  a  plainer  admissioii  than  tnere  !■ 
in  tbe  preceding  eentence,  written  by  tbe  accept- 
or, that  it  ia  necetaar;  to  go  out  of  tbe  condi' 
Uon  of  the  acceptance  to  ascertain  hia  meaning, 
and  that  hia  conatnietiou  reata  upon  facta, 
known  by  himself  and  Hr.  Reeside,  which  the 
defendanta  could  not  have  known  but  from  one 
or  the  other  of  them  f  facta  out  of  the  oondition, 
and  which  could  alona  become  a  condition  by 
being   ao   expressed.    Again,   it   la   taken    for 


granted  in  the  argument,  if  the  defendanta  had 
Inquired  into  the  stipulations  of  the  eontracta 
aim  tbe  bond,  that  they  would  have  been  lb- 
formed  of  the  forfeiturea  which  bad  been 
incurred.  But  that  would  not  follow.  Before 
auch  knowledge  could  ban  been  <dita!ned  it 
would  have  been  necessary  to  take  one  step 
further  beyond  the  condition — an  inquiry  into 
the  accounts.  Where  shall  auch  construction 
atop,  if  it  be  allowed  at  all.     The  law  does  not 

Krmit  a  conditional  acceptance  to  be  construed 
anything  extraneous  to  it,  unless  where  tbe 
terma  used  are  so  ambiguous  that  it  cannot  l>e 
otherwiaa  ascertaiDcd. 
S9t*]     *W«  wilt  auppoae,  however,  that  tbe 

a"  uTatJona  of  Reeaide's  contract,  and  hia  bond, 
bean  known  to  tbe  defendanta.  Might 
tli^  not  very  justifiably  have  concluded  that 
hia  drafts  were  accepted  to  aid  him  with  an 
advance  to  fulfill  his  engagementst  Tbe  bond 
in  evidence  shows  that  a  naceaaitj  for  advances 
waa  oontempiatad.  It  had  bean  tbe  habit  of 
'  '  '  '  <  make  them  to  contractors, 
a  said,  required  advancea  to 
I  witoeaa,  Maaon,  says,  "ITrom 
ua  year  law,  the  paemiiaiy  affaln  of  the  de- 
partment were  much  deranged,  and  it  waa  fre- 
qnently  unable  to  pay  debts  doe  by  It  to 
flontractora.  Under  auch  dreumitances,  tbe 
dapartmant  waa  In  the  praetioe  of  giving  to 
•ontraetors  aoceptanoea  for  aums  less  than  was 
actually  standing  to  their  credit,  uncondition- 
ally; and  auch  aeceptanees  were  alwaMi  taken 
«p  at  maturi^,  prior  to  Ma^,  183S.  That  oc 
eaaionally,  and  with  the  special  approbation  of 
the  Poatmaater-Oeneral,  acceptances  were  given 
opon   tbi   (alth   of  eiiating   pontracta,   eondi- 


waa  coniempiaua.  i 
the  dntartment  to  m 
Ito  ezigenciea,  it  ta  a 
Iw  mada.    The   witni 


tional  vpoD  tbe  performanea  of  the  acntrHt^ 
wbieli  ware  onderatood  to  become  al>aolnta,  U 
the  contractor  performed  tba  lervicea  atatad  la 
the  contract."  The  defendants,  in  the  year 
1S3S,  bald  acceptancea  of  tbe  same  character 
for  more  than  seventy  thousand  dollan,  all  ot 
which  were  under  protest  for  nonpayment,  bat 
subsequently  paid  prior  to  tbe  institution  ^ 
this  suit,  except  those  in  dispute  in  this  caae. 
The  witness  further  laye,  the  Bank  of  tba 
Metro^lia,  and  oljier  banks  in  the  cj^  oi 
Washington  and  elsewhere,  have  been,  for 
many  years,  in  the  practice  of  discounting  anck 
acceptancea.  That  it  waa  often  done  for  tbe 
accommodation  of  the  department,  often  foe 
the  accommodation  of  the  drawer,  and  Ira- 
ciueutly  of  both.  This  testimony  brings  tbe 
department  and  tha  bank  in  coniteetion  upon 
acceptances  of  tlu  former  for  contractora; 
shows  the  course  of  busineaa  upon  them,  and 
aids  to  give  a  proper  conatruetion  to  tba 
acceptances  under  consideration.  When  It 
is  remembered,  also,  that  these  acceptaneea 
were  given  to  renew  otbera  of  the  department, 
which  were  overdue,  we  think  It  cannot  ba 
doubted  that  the  terms,  "accepted  on  eondi' 
tion  that  his  oontracta  be  complied  with,"  can- 
not retroaet  to  embrace  forfeiturea  which  had 
been  incurred,  and  to  refund  advanoea  said  to 
have  been  made  before  the  date  of  these  ac- 
ceptances. The  argument  upon  this  point  was 
made  upon  the  faUe  assumption  'that  ["tt* 
there  had  been  a  communication  between  tba 
Postmaster -General,  and  the  defendants  cob- 
ceming  these  acceptances  before  they  were  dia> 
counted;  or  that  there  waa  an  obligation  npoa 
the  part  of  tlie  defendants  to  make  an  inquiiy 
into  the  stoto  of  Reeside's  eontracta,  and  Ua 
fulfillment  of  them,  because  tbe  accrptanesa 
were  conditional.  It  did  not  exist  here,  not 
does  it  in  any  caae  of  a  conditional  acceptuwa. 
The  acceptor  ia  bound  by  his  contract  aa  It  is 
eipresaed,  and  ao  It  may  be  negotiated,  witbovt 
any  further  inquiiy. 

Ilaving  fully  canvassed  the  argument  npoa 
the  point  of  the  obligation  of  tlie  defendants 
to  inquire  into  the  condition  of  tlw  acceptance, 
we  turn,  for  a  moment,  to  the  caaa  aa  It  la 
shown  to  be  by  the  evidence. 

Reeside's  earnings  between   the  dato  of  tba 


refund    advances.    They 
-"•"arging   him   with   sui 

Barry  bad  allowed  to  him  aa  contractor  for 
carrying  tbe  mail,  which  were  credited  in  tba 
journal,  but  not  entered  Into  tba  ledger.  That 
tbev  were  not  posted,  cannot  affect  Kecaida'a 
right  to  such  allowances,  and  something  mors 


Sven  by  Ur.  Bany  were  It^ally  withdrawn  by 
s  successor.  There  is  no  evidence  in  tbia 
cause  to  impeach  the  fairness  and  legality  «f 
the  allowancea  credited  by  Mr.  Barry;  no  proof 
that  Reeside  had  incurred  forfeitures,  or  ttiat 
advances  had  been  made  to  him.  Proofs  sboold 
have  been  given,  it  it  was  intended  to  jusUfr 
the  recharges  for  the  causes  stated.  No  at- 
tempt was  made  to  do  so.  Tbe  allowaneest 
then,  are  credita  in  Reeside's  account,  which 
the  defendants  may  use  to  prove  his  perfom- 
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tbojr  do  ihow  pcrfomiftiiM,  »s  the  unount 
tamed  would  have  paid  hia  drafta  if  it  liad  not 
M«n  dfTerted. 

ThB  third  iutnietlDB  uktd  tha  eoart  to  »ay, 
tmong  other  things.  If  the  credit*  given  by  Mr. 
Barry  were  for  extra  allowance!,  which  the 
said  PontniaBter-Geiieral  was  not  legally  author' 
b«d  to  alloiv,  then  it  waa  the  duty  of  the  prea- 
ent  Pogtmaiter-Oeneral  to  djullow  auch  items 
of  credit  The  BUccessor  of  Mr.  Barry  had  the 
•ame  power,  and  no  more,  than  his  predecessor, 
and  the  power  of  the  former  did  not  extend  to 
401*]  *the  recall  of  credits  or  allowances 
made  by  Mr.  Barry,  If  he  acted  within  the  scope 
of  oflicial  authority  given  by  law  to  the  head  of 
the  detriment.  Thia  right  in  an  incumbent 
of  reviewing  a  predeoessor's  decisions  extends 
to  mistakes  in  matters  of  fact  arising  from  er- 
rors in  calculation,  and  to  eases  of  rejected 
claim*  in  which  material  testimony  li  after- 
wards disoovered  and  produced.  But  If  a  ered- 
tt  has  been  given,  or  an  allowance  made,  as 
these  were,  by  the  bead  of  a  department,  and  it 
is  alleged  to  be  an  illegal  allowance,  the  Judi- 
cial tribunals  of  the  country  must  be  resorted 
to^  to  construe  the  law  under  which  the  allow- 
ance was  made,  and  to  settle  the  rights  between 
the  United  States  and  the  party  to  whom  the 
credit  was  given.  It  is  no  longer  a  esse  between 
the  correctness  of  one  officer's  judgment  and 
that  of  his  successor.  A  third  party  is  inter- 
ested, and  he  cannot  be  deprived  of  a  payment 
on  a  credit  so  given,  but  by  the  intervention  of 
a  court  to  pass  upon  his  right.  No  statute  is 
necessary  to  authorize  the  United  State 


tion  of  the  incumbent  of  the  departmsnt.  The 
Act  of  2d  July,  1836,  entitled  "An  Act  to 
change  the  organization  of  the  Postofflce  De- 
partment," is  only  affirmative  of  the  antecedent 
right  of  the  government  to  sue,  and  directory 
to  the  Postmaster -General  to  cause  suits  to  he 
brought  in  the  cases  mentioned  in  the  17th  sec- 
tion of  that  act.  It  also  excludes  him  from  de- 
termining, finally,  any  case  which  he  may  sup- 
pose to  arise  under  that  section.  His  duty  is 
to  cause  a  suit  to  be  brought.  Additional  al- 
lowances the  Postmaster- General  could  make 
under  the  43d  section  of  the  Act  of  March  2d, 
1S2S  (3  Story,  1035);  and  we  presume  it  was 
because  allowances  were  supposed  to  have  been 
made  contrary  to  that  law  that  the  ITth  section 
of  the  Act  of  2d  July,  1S36,  was  passed.  In 
this  last,  the  extent  of  the  Postmaster- General's 

Cwer  in  respect  to  allowances  la  too  plain  to 
mistakrn. 

We  cannot  say  that  either  of  the  sections  of 
the  acts  of  1S2S  and  1836,  just  alluded  to, 
covers  the  allowances  made  by  Mr.  Barry  and 
Hr.  Reeside.  But  il  the  Postmaster  General 
thought  they  did,  and  that  such  a  defense  could 
have  availed  against  the  rights  of  the  bant  to 
claim  these  acceptances  as  credits  fo  this  suit, 
the  same  proof  which  would  have  justifled  a 
40a']  recovery  in  "an  action  by  the  United 
States  would  have  justifled  the  rejection  of 
tbem  as  eredita  when  they  are  claimed  as  a 
set-off. 

We  pass  to  the  credit  claimed,  and  called  E. 
T.  Brown's  overdraft.  But  why  it  is  so  called, 
we  do  not  know;  for  certainly  no  overdraft  oc- 
eurred  when  b*  ehecked  alone  upon  the  eon- ' 
1*  li.  «d. 


enty  dollars  and  twenty-four  cents,  on  the  3Dth 
of  April,  1836,  were  deposited  to  his  credit.  By 
7tb  of  June,  he  had  drawn  of  that  rum  three 
thousand  and  seventy-six  dollars  and  ninety- 
seven  cents.  Then  the  Postmaster-General  lU- 
rected  the  bank  not  to  pay  Brown's  checKs,  un- 
less they  were  amiroved  by  Robert  JohosoD, 
the  accountant  of  the  department.  It  is  in 
proof,  that  no  check  of  Brawn's  was  afterwards 
paid  without  Johnson's  approval.  On  tne  2d 
of  December  following,  the  original  deposit  to 
Brown's  credit  was  drawn  out  in  bis  checks, 
approved  by  Johnson,  and  it  was  found  there 
had  been  an  overdraft  of  something  over  six 
hundred  dollars.  We  do  not  say  that  an  over- 
draft out  of  the  bank  by  authorized  officers  of 
the  United  States  is  in  any  case  chargeable  to 
the  United  States,  unless  it  can  be  shown  that 
the  money  overdrawn  has  been  applied  to  tha 
use  of  the  United  States;  hut  in  the  present  In- 
stance, we  think  no  proof  of  such  application 
was  necessary,  and  we  cannot  resist  tne  concln- 
sion  that  the  defendanta  are,  in  equity,  entitled 
to  this  credit,  for  the  proof  Is,  that  on  the  day 
that  the  overdraft  was  known,  the  Postmaster- 
General  wrote  a  letter  to  the  cashier  of  the  bank, 
stating  that  "the  contingent  fund  of  the  de- 
partment was  exhausted,  but  the  public  service 
requires  that  a  number  of  bills  chargeable  to 
that  appropriation  shall  be  paid  sooner  than 
the  usual  sum  can  be  obtained  from  Congress: 
I  therefore  request  the  favor  of  your  Intnk,  to 
pay  such  bills  against  the  department  of  that 
character  as  may  be  presented,  with  the  certifl* 
cate  that  the  amount  is  allowed,  signed  by 
Robert  Johnson,  accountant  of  this  department. 
The  request  was  complied  with,  and  the  bank 
advanced  until  the  14th  of  May,  1830,  more 
than  six  thousand  dollars,  to  pay  claims  on  the 
contingent  fund.  In  this  case,  as  in  those  of 
more  humble  dealings,  the  course  of  business 
between  parties  must  be  used  when  it  can  apply 
to  explain  their  understanding  of  past  transao- 
tions.  Nor  can  the  inference  be  resisted,  that 
when  the  Postmaster- 'General  discov-  [*40J 
ercd  the  contingent  fund  bad  been  overdrawn, 
and  requested  that  other  overdrafts  might  be 
made  on  the  same  account,  that  it  was  an  ad- 
mission of  the  correctness  of  the  first.  Wo 
think,  then,  that  the  United  States  was  a  debt- 
or to  the  defendants  for  Porter's  draft,  and 
Retside'B  drafts,  and  for  the  overdraft  on  the 
contingent  fund,  principal,  interest,  and  costs. 

But  it  is  said,  though  the  credits  claimed  by 
the  defendants  shall  Iw  found  to  be  due  by  tha 
United  States,  they  cannot  be  set  off  in  this 
suit.  This  was  the  first  instruction  asked,  and 
refused  by  the  court 

It  Is  urged,  that  to  allow  them  as  credit*  ia 
this  suit  IE,  in  effect  to  permit  money  to  be 
taken  from  the  treasury  otherwise  than  it  <■ 
directed  to  be  disbursed  by  law.  That  th* 
money  prevously  held  by  the  defendant*  had 
been  passed  to  the  account  of  the  Treasurer  of 
the  United  Strifes  by  direction  of  the  Postmas- 
ter-General, in  conformity  with  the  Act  of  th* 
2d  of  Jnlv,  1836.  4  Story.  2464.  That  when 
the  defendants  complied  with  the  tetter  of  In- 
struction, written  to  them  by  the  Postmaster 
General,  on  the  16tfa  of  July,  1830,  and  trans- 
ferred the  money  than  on  deposit  to  the  eredit 
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of  Ute  depttrtment  to  the  Treuurer  of  the  Unit- 
ed Sifttea,  for  the  service  of  the  PostuOice  De- 
Sitment;  uid  when  tbej  eonienLed  to  TEecive 
ture  deposits  according  to  a  form  sunt,  and 
to  transact  the  business  accordin<r  to  tiie  iej(ti- 
lAtions  eont«ined  in  the  letter  of  the  IGtb  of 
July,  leae,  that  the  defendaots  cannot  legally 
ebarge  their  claims  against  that  account  t^ 
way  of  set  off  in  this  suit. 

To  the  foregoing  objections,  a  brief  but  oon- 
elustve  answer  may  be  given.  That  is  certainly 
the  Treasui^  of  the  United  States  where  its 
money  is  directed  by  law  to  be  kept;  but  if 
those  whose  duty  it  is  to  disburse  appropria- 
tions made  by  law,  employ,  or  are  permitted  by 
law  la  employ,  cither  (or  saie  keeping  or  more 
eoQvenient  dtsbursements,  other  sxencies,  and 
It  shall  become  necessary  tor  the  iHiited  States 
.to  sue  for  the  recovery  of  the  fund,  that  the  de- 
fendant in  the  action  may  claim,  against  the 
demand  for  which  the  action  has  been  brought, 
any  credits  to  which  he  shall  prove  himself  en- 
titled to,  it  they  have  been  previously  oresented 
to  the  proper  accounting  officers  oi  the  treas- 
ury, and  been  rejected.  Such  is  the  law,  aa  il 
now  stands.  This  riglit  was  early  given  by  an 
404']  act  of  Congress  to  all  defendants  "in 
suits  brought  by  the  United  SUtes,  1  Story. 
it  has  been  repeatedly  before  this  court.  The 
decisions  upon  it  need  not  be  cited.  They  ap- 
ply to  this  case.  The  transfer  of  the  deposit  to 
the  Treasurer  of  the  United  SUtes;  the  letter 
of  tb«  Postmaster -General  directing  it  to  be 
done;  his  regulations  for  keeping  the  account, 
and  for  disbursing  it,  were  directory  to  the  de- 
fendants; and  their  compliance  with  such  di- 
rection was  an  acknowledgment  that  the  Post- 
master-General bad  the  right  to  give  them,  as 
the  conditions  upon  whicli  they  were  to  con- 
tinue the  depository  of  the  fund.  But  it  cannot 
be  inferred,  either  from  the  Act  of  Zd  of  July, 
1B36,  requiring  that  when  the  revenues  of  the 
Postoffice  Department  have  been  collected,  that 
they  shall  be  paid,  under  the  direction  of  the 
Postmaster -Gene  rat,  into  the  Treasury  of  the 
United  States;  or  because  appropriations  for 
the  service  of  the  department  shall  be  disbursed 
by  the  checks  of  the  treasury  indorsed  upon 
warrants  of  the  Postmaster -General,  and  coun- 
tersigned by  the  Auditor  for  the  PoatoOice  De- 
partment, under  the  words  'registered  and 
charged;"  or  from  the  declaration  in  the  Post- 
master-General's  letter  to  the  defendants,  that 
uo  other  credit,  set-oR,  or  deduction,  will  be 
Kdmitted  on  his  account.  It  cannot  be  inferred 
that  the  defendants  accepted  the  Poslmuster- 
fieneral's  letter  as  a  contract  to  surrender  the 
right  secured  to  them  by  the  statute  to  claim 
credits  in  a  suit  brought  against  them  by  the 
United  States;  or  that  it  imposed  upon  them 
kuy  legal  obligation  not  to  do  so. 

From  the  previous  and  con  tempo  uneous  cor- 
respondence between  the  bank  Bud  the  Post- 
master-General, concerning  these  drafts,  it  is 
clear  such  was  not  the  apprehension  of  the  de- 
fendant when  the  account  was  opened  with  the 
Treasurer  of  the  United  States,  in  compliance 
trith  the  Postmaster -General's  letter.  Thut 
was  done  in  compliance  with  the  law,  changing 
entirely  the  fiscal  arrangements  of  the  depart- 
ment; and  fur  that  purpose  the  Piistnia^tcr- 
Ceneral  was  Ibe  proper  organ  t«  direct  it  to  be 
784 
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done;  but  any  conoitlon  hi  that  letter  Bot  n- 
quired  by  the  act  of  Congress,  under  which  ha 
was  acting,  though  offlciaUy  made,  is  rather  •■ 
evidence  of  what  he  wished  to  do,  than  K  eon- 
elusion  that  be  had  the  power  to  impose  it;  ar 
that  the  defendants  had  consented  to  look  to 
Congress  for  the  rc-imhursement  of  the  debt 
due  them,  and  not  to  the  courts  of  justice. 
When  the  account  was  changed  *to  the  [*4*& 
Treasurer  of  ths  United  Sutes,  there  was  a 
large  balance  on  deposit  to  the  credit  of  the 
PostofEce  Department.  The  fund,  however, 
was  not  the  less  that  of  the  United  SUtes,  in 
the  one  case  or  the  other.  The  change,  then, 
made  no  difference  as  to  the  ownership  o(  the 
fund  in  their  right  to  reUin  if  the  defendants 
had  any  right  at  all  to  reUin  it  for  their  debt. 
They  had  been  dealing  with  the  executive 
branch  of  the  government  in  a  matter  of  mi»- 
ey,  and  could  not  he  turned  to  the  Legisl&ton 
without  their  consent  to  ask  it  to  do  as  a  favor 
what  the  judiciary  could  settle  as  a  right.  If 
the  defendanU  had  supposed  such  was  to  be 
the  consequence  o(  carrying  the  fund  to  the 
treasurer's  account,  it  is  manifest  from  Ihs 
cviilence  in  the  case  that  it  would  not  have 
been  done.  That  they  did  not  do  eo,  it  b 
to  be  inferred  also  from  the  evidenoe,  mtott 
from  an  indisposition  to  enforce  a  ri^ht  nntil 
every  effort  had  been  made  to  obtain  it  bj  un- 
icable  adjustment,  and  from  an  indisposition  t« 
embarrass  a  department  which  had  been  se- 
verely pressed,  and  was  then  just  beginning  to 
be  relieved.  Hie  Postmaster- General  saya,  is 
his  letter  of  March  19th,  1S3S,  that  "excepting 
the  refusal,  in  common  with  other  banlu,  to 
pay  the  warranU  of  this  department  in  gold 
and  silver,  or  an  equivalent,  commeneing  is 
May  last,  and  the  seiiure  of  both  a  general  aod 
sp^ial  deposit  of  moneys  in  the  treasury  to 
meet  alleged  claims,  imder  the  eircumsUnoM 
exhibited  in  the  annexed  papers,  the  Bank  of 
the  Metropolis  has  faithfully  discharged  ita  dn- 
ties  as  a  deposit  bank  for  this  departmenL" 
The  circumsUnces  alluded  to  are  thoae  whid 
have  been  the  subject  of  comment  in  this  eaas, 
and  it  is  our  opinion  that  they  con&rm  ths 
right  of  the  defendanU  to  the  credits  claimed. 
There  was  no  error,  then,  in  the  court  not  giv- 
ing the  instructions  asked  for,  and  the  jnd^ 
ment  is  affirmed. 

It  la  proper  for  na  to  say,  howerer.  It  the 
law  and  the  meriU  of  the  case  were  not  with 
the  defendanU,  that  the  court  might  well  have 
refused  to  give  the  first  instruction,  from  the 
manner  in  which  it  is  asked.  After  the  evi- 
dence bad  been  closed  on  both  sides,  tbe  court 
was  asked  to  say,  "that  upon  the  evidence 
aforesaid,  tbe  defendanU  are  not  entitled  in  this 
action  to  set  off  against  the  plaintiffs'  demand 
the  amount  of  aecepUnces  aforesaid,  so  gives 
in  evidence  by  the  defendanU,  nor  the  amount 
of  the  overdraft  of  E.  F.  Brown."  It  raiasa 
all  the  issues,  both  of  'law  and  fact,  in  [*4*« 
the  ease,  and  requires  the  court  to  ajljudgc  the 
case  for  the  plaintiffs.  This  the  court  omiU 
not  do  as  there  were  contested  facts  in  the  oaas 
which  it  was  the  province  of  the  jury  to  dedda^ 
The  court  could  only  have  said,  altemativslv, 
what  was  the  law  of  the  ease,  accordingly  as 
the  jury  did  or  did  not  believe  the  facU;  and 
this,  it   will   b«  admitlad:  wo 


iewgt&'s; 


IHI 
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•anfvaleat  to  a  nfiiul  «f  the  Inatruction. 
when  instmetign*  are  uked,  they  should  be 
preciee  and  oertajn  to  a  particular  intent;  that 
the  point  Intended  to  be  raised  ma;  be  distinct- 
I7  Men  bj  the  court,  and  that  error,  if  one  be 
made,  maj  be  diatinctly  aasigned. 

This  cauM  came  on  to  be  heard  on  th«  trao- 
•eript  of  tha  record  from  the  Circuit  Court  of 
Um  United  SUtei  for  the  District  of  Columbia, 
bolden  in  and  for  the  County  of  Washington, 
and  waa  argued  by  counsel;  on  consideration 
whereof,  ft  Is  now  here  ordered  and  adjudged 
bj  this  eoutt,  that  the  judgmont  of  the  said 
CSrcnlt  Court  (n  tliis  cause  b«,  and  the  same  is 
bareb/    " — ' 


4«1»]    TSK    UNITED    STATES,    Plaintiffs 


OfDcers  of  the  United  SUtea  entiUed  to  benefit 
of  pre-emption  laws— public  land  under  con- 
trol of  Congress, 

John  Fltiienld  bad  been  appolDted,  Ib  1833.  In- 
nector  ot  the  cuslonis  tor  t&e  DlitrfcE  or  MImU- 
MppI ;  and  bj  the  eoUeetoi'  at  New  Orleana  be  bad 
been  employed  as  boardlns  offlcer  at  Ibe  louth- 
west  paa*  on  tbe  IflMlsslppl  BIrei,  and  went  Into 


■ale  en  tbe  plats  of  land  la  hli  offlee.    Tbc  CIreall 

^ .   ,.   ,_..!. I. _.    d|go,|„ed    tbe   petmon  wbleh 

b7   tbe  United  8UtM  daia- 
creed  that  JobD  and  Blpollte 


In^  thli 
the  land 


1  tbe  p 


appeal  to  the  Rupreme  Court  the 

uccuiun  Di  tbe  Circuit  Coart  waa  afflrsicd. 

No  law  1b  kBowa  lo  exist  wbirb  deprive!  an  olB- 
eer  In  tbe  ■enlee  of  tbe  United  8Ute*  of  a  rtfbt  to 
acquire  a  portion  o(  tbe  public  landa  b;  any  mod* 
of  jinrchaae  common  to  otber  cltliau- 

If  a  tract  ot  land  baa  been  leTcred  from  tbe  nob- 
Me  domain,  hj  a  lesat  appropriation  of  It  for  an; 
pablle  parpoee,  no  rl^bt  can  be  acquired  to  It  t? 
cultlratlon  or  possesion :  because  tbe  laud  thus 
■avered  Is  not  subject  10  the  pre-emption  law. 

It  cannot  be  pretended  that  the  laud  held  br 
John  and  HlpoUta  Fltigerald  waa  reeerTcd  from 
aale  b7  an  act  ot  Conxren,  or  b;  order  of  the 
president.  The  direction  of  tbe  Secretarj  ot  the 
Treasury  to  reaerve  It  from  aale.  aeveral  month" 


t   had   been    aold   and   paid   t 


,   would   I 


No  appropriattan  of  public  land  can  be  made  tar 
any  purpose,  but  by  authority  of  —  -"*  "'  '"--- 
ereea.    By  the  8d  section  of  the  Coi 

United  States,  power  la  given  to  C -   — 

pose  of  and  make  all  needful  rules  and  reiulatlou 
rpspectlOK  the  territory  or  other  property  of  th 
United  Btatea.  No  autborl^  la  known  to  ailat  1 
any  collector,  under  a  law  of  CoDfrcH,  to  maks  a 
approprlallon  of  land   for  the   —    -*  "■-   "- 

•If  an  act  of  (!onirren  bad  nireciea  a  i-»i»o 
ItKhthouie  to  be  creeled  on  (he  tract  of  land  held  by 


I  of  the 


B  of  the  Cnlted 


John  and  Illrol 

,   liefor"  thP 

tered  It,  accord  log  to 

clBlon  of  tb! 

court  In 

tbe  case  of  witc 

JacksD 

n.  13  Peters, 

4B8.  this 

would  hare  been 

¥= 

letlon  ot  lb 

the  use  of  tbe  U 

iltst 

within  the  meanlut  of 

the  Act  of  rone 

f  !iOth 

May.  iSm.  ■ 

jid  would 

have  taken  away 

the  rlabt  of 

preemption 

IK  error  to  the  Circuit  Court  ot  the  United 
BUtcB  for  East  Louisiana. 
The  United  States,  by  a'  petitoi^  action  In 
the  Circuit  Court  ot  Louisiana.,  claimed  a  tract 
of  land  aituated  in  the  parish  of  Plaqucmine, 
00  the  River  Miuiaaippi,  below  the  port  of  New 

This  land,  one  hundred  and  sixty  acres,  had 

«n  entered  by  the  defendants  in  error,  under 

a  pre-emption   right  alleged  to  be  founded  on 

tbe    posseasion    and    cultivation    of    the    tract. 


lie  lands.  In  Louisiana,  under  the  Act  of  Con- 
gress of  1834,  on  the  IBth  of  June,  1830,  and 
the  purohasa  money  paid  to  the  United  Statea. 
John  Fituerald,  on  the  Dth  of  May,  1833,  had 
been  appointed  an  inspector  of  the  customs  for 
the  port  of  New  Orleans,  and  was  despatched 
bj  tbe  collectAr  of  that  port  to  tbe  southwest 
pass  of  the  Mississippi  River,  in  order  to  dia- 
chaiga  the  duties  of  Mwrding  offloer.    He  waa 


/.  Oalaea,  23  How.  i*i. 

Tbe  equity  ot  a  pre-emption  claimant  of  land  nn- 
4er  tbe  laws  of  tbe  Dnitad  Btatea,  who  haa  compiled 
with  tbe  conditions  ImpoMd  by  thoH  laws,  ob- 
tained bis  certllleate  by  the  payment  of  tbe  por- 
-*■*—  — r,  sad  retained  nnlntermpled '~ 


«t  the  property,  cannot  be  defsatad  by  one  whose 
entry  was  luEwquent,  although  be  haa  fortlDed 
Ui  title  wttb  a  patent,  where  such  a  person  has 
■atlea  sulBclent  to  put  bin  oa  Inquiry  ss  to  tbe  In- 
tanst^lenl  or  eauTuble,  of  tb*  pre-emptloa  clalm- 

An  open,  notorious,  and  ezelnslre  possession  to 
tks  pre-emptor,  and  thoae  claiming  onder  blin,  & 
aaBctent  to  put  purcbaaara  on  Inquiry,     Id. 

^be  title  under  a  pre-emptlen  rlAt  aadar  the  tct 
t  May  29tb,  IBM,  (  BUt  at  L  420,  held,  to  be  bet 
Mr,  tudtr  tbe  dreamstaness,  than  tlUes  under 
■oattDf  rights  aadar  tb*  Act  at  Jalj  14,  usa,  4 

a*  lb  0d. 


,y  Google 
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bimHlf  and  hia  wife  took  pataenion  of  a  house 
irhfch  bkd  been  occupied  by  •  tormer  boarding 
officer,  on  the  public  landa  of  the  United  StKtes. 
The  government  had  provided  no  place  for  the 
naidenoe  of  the  boarding  officer.  The  ianri 
waa  euttivated  and  improved  by  John  Pitr^r- 
ald,  and  Bi|K)lite  Fitzgerald,  hia  wife.  In  the 
mannar  which,  by  the  laws  of  the  United 
Mates,  gave  them  a  pre-emption  right  to  the 
aame;  unlesa  tbera  had  been  a  previous  appro- 
priation by  the  United  Btatea  of  the  tract  for 
public  purpoeea. 

Some  months  after  the  entrj  of  the  land  and 
the  payment  of  the  purchase  money,  the  Secre- 
tary of  the  Treaaurr,  through  the  acting  — 


SUtes. 

The  United  SUtea  proceeded,  by  this  action. 
409»]  In  the  Circuit  Court,  'to  esUbllsh  their 
right  to  the  land,  alleging  that  Fit^^rerald  and 
h&  wife  had  acquired  no  ri^ht  or  title  to  the 
land,  but  that  the  same  continued  a  part  of  the 

C'llie  lanib  of  the  Untied  States.  They  averred 
t  the  possession  which  liad  been  taken 
of  the  land  by  John  Fitzgerald  and  his  wife, 
had  been  for  the  use  of  the  United  SUtes,  John 


The  Circuit  Court  ordered  the  petition  of  the 
United  States  to  be  dismissed,  and  decrred  that 
the  defendants  in  error  should  be  confirmed  in 
their  title  to  the  land. 

The  United  States  prosecuted  this  writ  of  er- 
ror. 

The  case  was  arrued  by  Mr.  Gilpin,  .attorney' 
General,  for  the  United  States,  and  by  Mr. 
Bell  for  the  defendanta  in  error. 

Mr.  Gilpin,  for  the  United  States: 

Tbe  mouth  of  the  Mississippi  River  consists, 


banka  or  tongues  of  alluvial  land  that  stretoh 
into  the  Gulf  of  Mexico.  The  principal  of  these, 
the  Muthwest  pass,  extends  for  almost  fifteen 
mtlea  Into  the  ocean,  having  on  each  side  a  nar- 
row margin,  chiefly  of  swamp.  In  some  place<( 
thii  bank  between  the  river  and  the  ocean  is 
not  mora  than  three  or  four  hundred  yards  in 
width.  In  other  places  it  haa  greater  breadth. 
On  this  narrow  strip,  on  the  west  side  of  the 
fiver,  a  ihort  distance  above  the  Baliza,  or  ex- 


treme month  of  the  Hlerisatppt,  Iaa*potwU<A 
alTorded  a  small  space  sufficiently  prnti-cted  to 
enable  the  boardmg  officer  attached  to  ths 
custom  house  at  New  Orleans  to  have  a  sort  of 
land  station.  It  was  so  ocr-iipicd,  ns  is  in  evi- 
dence in  this  cause,  as  early  as  tlie  year  litSO; 
and  by  comnion  repute,  and  without  doubt, 
it  had  been  so  occupied  Ion;;  before.  On  the 
2d  of  March,  1829,  Crmgrean  by  tow  directed 
a  survey  of  the  passes  of  the  Mistis^ippi,  witha 
view  to  the  Improvement  of  tlieir  nivi^tion, 
and  the  building  of  licht-houses  (8  Laws  U.  8. 
202),  and  on  the  3d  of  March,  1S31,  tlicy  paned 
an  Act  appropriatinR  forty  thousand  dollars  for 
building  a  lighthouse  on  tlie  southwest  paas, 
and  another  near  the  Balize.  The  boanling 
station  at  the  former  place  may  be  regarded  aa 
being,  in  the  contemplation  of  Con};reaB,  tiM 
spot  'for  the  former,  it  being,  aa  the  [*41C 
evidence  in  thla  case  states,  the  only  spot  in  that 
region  where  such  a  station  could  l>e  made.  In 
the  year  1633,  four  years  after  the  survey,  and 
two  rears  after  the  appropriation  for  hutMing 
the  light-house,  the  collector  of  the  custi>nta  at 
New  Orleans,  employed  the  defemlnnt.  John 
Fib^rald,  as  an  inspector,  and  statii>i'i>d  him 
as  the  boarding  officer  in  the  cruinin;;  vessel  at 
the  southwest  pass.  He  was  alloweJ  to  b?  oc- 
easionallv  on  shore  at  a  convenient  place  on  the 
pass,  and  the  spot  in  question  had  alwjys  been 


appear.  There  is  no  eviili-noe  of  its  beinj;  built 
by  the  United  States,  nur  any  of  i  s  erpction  by 
the  defendant  The  collector  sayi.  tliut  find- 
ing this  place  ">o  used  by  the  boarding'  ulficer, 
he  continued  liim  there  without  any  special  in- 
struction from  the  President,  or  the  Secretary 
of  the  Treasury." 

On  the  eth  of  March,  1834.  the  Lpgislaturc  ol 
Louisiana  passed  a  law  ceding  the  civil  an4 
criminal  jurisdiction  over  the  land  to  the  Unit- 
ed SUtei. 

On  the  29th  May,  1B30,  an  Act  of  CongreM 
was  passed  (4  Story's  Laws,  2213)  to  grant  pre- 
emption righta  to  settlers  on  the  public  landh 
Ths  provisions  of  that  act  were,  that  every 
"settler  or  occupant"  of  the  public  lands,  who 
was  then  in  possession,  and  had  cultivated  it  i* 
the  year  1820,  might  enter  at  the  land  office  not 
more  than  one  hundred  and  sixty  acres,  to  in- 
clude his  improvement,  at  the  minimum  priaa^ 
If  there  were  two  or  more  persons  settled  oa 


a  view  to  acquire  a  rigbt  of  pre-emption,  ttie  land 
twins  open  to  settlanigat.  his  rlaht  thus  Initialed  Is 
not  prejudiced  by  a  refusal  ot  the  local  land  ofllcera 


'.  Cowan.  91  U.  S.  I 


si-rved   Irom  sale. 


cannot  Initiate  a 


tton  eiain  was  of 

the  land  at  the  ni 

nation  of  tbe  President  nnlcH.  beft 


6  Slat.  I.  _.  __  ,  __ 

.0  Id.  244,  no  pre-emi 

aval]  axaiiiBt  a  purehaser  ( 


if^Ub 


les  ordered  b;  tbe  procla- 


■enced,  the  clalmaQt  had  proved  up  bis  settfoment, 
and  fiald  for  the  land.  Uoore  v.  Bobbins,  96  U.  B. 
(S  Ottol  580. 

Hie  rltht  of  pre-emption  only  Inures  In  tavor  of 
a  cletnaat  when  he  ha*  performed  the  condit'ona  of 
actual  Mttlement.  Inhabitation,  and  Improtement. 
As  he  cannot  perform  ibem  when  the  land  la  occu- 
pied br  anotber.  his  ricbt  of  pre-emption  does  not 


extend  to  It.  Bosmer  v.  Wallace,  9T  U.  S.  (  7  Otto) 
6Tfi. 

Under  the  land  arstem  of  United  Slnlea  the  n- 
perlor  equia  ot  actual  aeltlera  la  retDEnlipJ  to  a 
limited  extent,  compreliendlns  Ihelr  I  mpro cements. 
Clements  v.  Warner.  24  How.  3D4. 

The  llrst  occapant  haa  the  Orst  rlnht  la  ■  pl«- 
or.    If  the  lint  occupiot  gave  war  to  ■  Kcon^ 


the  second  baa  a  pre-empllon  rl^bt  whlcb  Ib^oh 
as  acalnst  everj-one  except  tbe  lint.  V.  S.  v.  Stan- 
lerTe  McLean.  40B. 


Ill  23:  2  Id.  (-- 

As  to  who  mn;  be  pre-emptors.  Indians  rsnnot 
e.  Clttiena.  naturalTied  and  native,  and  allrs* 
bo  have  declared  their  Intentions  to  licrome  nat- 
rallii'd.  niav  be.  3  Uiip.  AIl'i  npn.  ma.  '.'0:  i  Op. 
,tt>-aen,  147:  T  Onp  Atfy-Gen,  647,  74a:  D.  8. 
.  ritagerald.  IS  Pel,  407 :  Vandolf  T.  Otii.  I  Or. 

mptian  mar  be  aalned 

pp.   aiiT-ucn.   ill;    Hall   t.    Pan' 
Uarka  v.  Dickson.  10  How.  Ml. 


A  risbt  acquired  br  p 

before   patent   but   not   before   entry   l.    ._.   

oaice.      S   Op_p.   Atfr-I^en.  Bl:    Hall   t.    Papln,   24 
Bow.  13S  ;  Harkr  -  •"-■■ —   *"  " —   ■"' 
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tha  aame  quarter  section,  it  mig^t  be  diviJcd 
between  llinn.  onJ  eftfh  enter  c(,'lity  acres 
•Isewhere.  Before  cnlry  urnler  tlie  act,  proof 
of  Betllcinent  or  improvement  wn«  to  be  midc 
to  tbe  register  and  receiver,  a^r.'eably  lo  the 
rules  preiieribi'il  by  Ihe  geourKl  Juiiil  olliec. 
entry  was  lo  be  mude  under  tlie  uct,  of 
land  which  waa  either  "reserved  for  the  use 
of  tlie  United  Slates,  or  either  of  the  Bevei 
States,  or  reserved  from  aaie  by  act  of  Cc 
gresB,  or  by  order  of  the  President,  or  wlii 
might  have  been  appropriated  for  any  purpt 
whatever."  This  law  was  to  expire  in  one  jt 
from  its  date.  Un  the  lOtb  June,  1B3D,  and  the 
Uth  September,  1830,  full  rules  were  prescr" 
by  tiic  comniiHsioners  of  the  general  land  ofHce 
relative  to  the  execution  of  this  law,  directing 
the  precautions  to  be  taken  in  regard  to  proof 
411']  uf  ociupancy  and  •cultivation,  what 
was  the  meaning  of  those  terms,  and  requiring 
ftctua]  puymcnts.  2  Birchard's  Land  Laws,  639, 
MS.  On  the  10th  Juue,  1R34,  au  Act  was 
passed  to  revive  the  Pre  emption  Act  of  1830, 
which  g«ve,  for  two  years  from  ita  passage, 
all  the  privileges  of  that  act  to  every  settler 
or  occupant  of  the  public  lands  who  was  then 
In  possession,  and  had  cultivated  any  part  there- 
of, in  (he  yi-ar  1633.  On  the  22d  of  July,  1334, 
full  rules  were  issued  by  tbe  commiBsiuner  of 
the  general  Isnt)  office  (2  Birchard's  Land  Laws, 
6SQ|.  as  the  law  required,  and  directions  were 
given  as  to  the  nnlure  and  .mode  of  proof  by 
which  the  preenii'tor's  right  was  to  be  af~~~ 
tained.  On  thn  2mh  February,  1830,  additi 
rules  (2  Birchard's  Land  I^aws,  024)  on 
■line  subject  were  issued,  as  the  period  at 
which  this  privilege  was  about  expiring  ap- 
proached; in  this,  the  regulations  as  to  proof 
were  mure  fully  set  forth,  especially  in  the 
eases  wheie  lloatiuj;  rights  were  claimed  by  an 
■ile;;i.-d  ^cltlcmenl  of  more  than  one  person. 
On  Ihf  2d  .lliiiv.  IS.'iO.  -tolin  Fit^jjeruld  and  Hipo- 
lite  Filj^;,'.-!..!,!.  his  wife,  made  an  allidavit  he- 
fore  W.  U.  (i.  Taj  '.ur,  a  JTi^tice  of  the  peace  in 
the  {uirish  of  I'iaqui'in.iii'S,  annexed  to  an  ap- 

Sliialiiin  to  tlie  vr;;  sier  ond  receiver  at  New 
rkans  to  become  the  puri'iiasc-ra  of  one  hun- 
dred and  sixty  ucris  of  land,  being  section  Bj 
of  township  24,  ranj;e  30  fii.-t,  under  tbe  provi- 
sions of  tlie  Act  of  inih  June,  1H34,  and  stated 
that  they  had  cultivated  (he  same  and  were  in 
««tual  piiBsession  and  occupancy  thereof  at  tbe 
date  of  the  law.  On  the  3d  June,  the  day  after, 
a  deposition  was  mode  by  two  persons  before 
the  same  justice,  stating,  generally,  that  the 
fact  set  forth  in  the  application  of  Fitzgarald 
mud  hia  wife  were  true.  On  the  Igth  of  June, 
tho  day  on  which  tbe  act  expired,  an  applica- 
tion for  a  float  for  one  hundred  and  sixty  acres 
in  addition,  appears  to  have  been  made,  but  ia 
aot  signed  by  either  Fitzgerald  or  his  wife. 
On  the  same  day  is  a  certilicate  signed  by  thft 
register  at  New  Orleans,  stating,  "that  the  fore- 
'P>ing  tots  contain  three  hundred  and  twentj- 
•even  acres  and  a  half,  as  stated  in  the  fore- 
going application,  according  to  the  returns  of 
tLe  Surveyor-General,  and  that  the  price  agree<l 
upon  is  one  dollar  and  tnenty-Gve  cents  an 
aere."  On  the  3d  of  November,  18-1tt,  a  letter 
was  addressed  lo  tbe  register,  by  the  commis- 
aioner  of  the  general  land  ollice,  slating  that 
the  application  of  "John  Walker"  to  enter  sec- 
412*]    lion   t,   *townshiD   24,   rann  30  aa«t. 


bad  been  received  from  him,  but  that  the  Secre- 
tary of  the  Treasury  has  directed  it  to  be  re- 
served from  sale,  as  important  for  the  use  of  the 
cusloni' house,  and  he  directs  him  to  apprise 
Mr.  Walker,  and  Messrs.  John  and  Hip«lit« 
Fitxgerald  that  no  entry  whatever  can  be  per- 
milted.  Kitzgeiald,  however,  subsequent  to  the 
termination  of  his  office  as  an  inspector,  con- 
tinued to  assert  this  right  to  the  property  a* 
preemptor,  which  had  become  valuable  from 
the  li{;ht-house  being  erected  upon  it;  and,  on 
the  Sth  of  January,  1837,  a  petition  was  filed, 
by  the  district  attorney,  in  the  Circuit  Court 
of  the  United  States  of  Louisiana,  setting  forth 
this  claim,  denying  its  legality,  and  praying 
Ihat  they  should  be  adjudged  to  deliver  up 
possession  of  tlie  land  to  the  United  State*. 
Un  the  20tb  February,  1837,  the  defendanU 
Hied  their  answer,  in  which  John  Fitzgerald 
admitted  that  he  was  boarding  ofBcer  at  the 
southwest  pass,  and  stated  that  he  was  under 
tbe  nccesaiiy  of  "procuring  accommodations" 
there,  the  same  not  being  furnished  by  the 
United  States,  and  that  be  was  entitled  to  the 
benetits  of  tbe  pre-emption  law;  they  therefore 
prayed  that  the  Suit  might  be  dismissed,  and 
all  other  relief  granted  that  the  nature  of  the 
case  might  require.  On  the  2Sth  December, 
)83U,  the  Circuit  Court,  the  District  Judge  alone 
silting,  gave  judgment  "that  the  defendants  be 
quieted  in  their  possession  of  the  premises  id 
dispute,  and  that  the  plaintiffs  take  nothing 
by  their  petition."  On  tbe  21at  April.  1840,  a 
writ  of  error  was  issued  from  this  court. 

It  is  submitted  that  this  judgment  was  er- 
foni'ous;  because, 

1.  A  decree  to  quiet  the  possession  of  the  de- 


2.  The  defendant  coul 
uit  was  brought,  claim 
niptor  in  the  land  mci 


June,  1S34. 

I.  A  decree  to  quiet  defendants'  poasession  is 
not  one  that  the  court  ought  to  have  made.  It 
ia  given  aa  a  mere  interlocutory  proceeding, 
while  a  suit  to  try  the  right  of  poasession  is 
[Hinding  (2  Story's  Equity,  161  )i  but  in  thia 
case  it  is  a  final  decree,  barring  tbe  plaintilTs 
right.  York  v.  Pilkington.  I  Atkyns.  284; 
"Kast  India  Company  v.  Sandys,  1  Ver-  {'Wt 
non,  I2SI.  and  note;  Anonymous.  2  Vesev,  Sen. 
414;  Belknap  v.  Belknap,  2  Johns  C.  C.  472. 
Nor  »aa  ailch  a  decree  asked  for  by  the  defend- 
niils.  1  he  United  States  claimed  the  land;  tbe 
defendants  were  in  possession;  the  United 
States  were  to  establish  their  title;  if  good,  to 
(jpt  poHBCasion;  if  bad,  to  be  refused  it,  and  dia- 
iiiissed.  What  necessity  was  there  for  tbe  court 
to  give  any  other  judgnicntl  It  was  totallj 
nnealled  for;  and.  if  given  in  accordance  with 
liny  peculiar  practice  of  Louisiana,  let  that 
he  shown.  Such  would  not  Seem  to  be  the 
rase,  judging  from  the  decision  of  the  Supreme 
f'ourt  of  that  State,  in  the  case  of  Culiivec  v. 
(larick,  11  La.  Rep.  89.  Unless  sustained  by 
such  local  practice,  the  precedent  is  a  dan- 
gerous one.  In  ejcctmeat  the  yltt.\nt.\S.  tt'Cwk 
on  hU  owft  tU\*.    14»  "la  ift«v"'^  '»>^^  ^'^  •*■' 
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amine  and  prewnt  that.  It  he  tult  to  iiul:«  It 
good,  hi*  suit  1b  lost.  If  the  court,  passing  be- 
yond this,  decides  upon  tbe  defendants'  titU, 
they  decide  a  point  not  necessarily  before  tliem, 
ftod  vhlch  the  plaintiff  was  not  warned  would 
b*  prMented,  or  prepared  to  meet. 

If,  however,  the  defendants'  title  was  prop- 
erty before  the  court,  on  what  ground  could  it 
adjudge  that  they  were  entitled  to  posienion* 
Under  what  right  were  theyl  It  i«  admitted 
that  they  had  no  legal  title;  that  remained  in 
the  United  Slatee.  At  the  most,  they  could 
bave  had  nothing  more  than  an  equitable  claim 
to  a  title;  and  they  had  not.  in  fact,  even  that. 
If  they  had  a  register*!  certificate  in  due  form, 
it  gave  them  no  title;  it  proved  merely  a  few 
facts,  necestary,  indeed,  to  their  procuring  a 
title,  but  by  no  meant  sufficient  or  eoQclusive. 
But,  by  this  judgment,  they  obtain,  on  such  a 
■round,  an  absolute  and  complete  title.  They 
have  a  decree  of  a  court  awarding  to  them  a 
poueasion  that  nothing  is  to  disturb.  This, 
tea,  they  obtain  againit  those  who  have,  and 
lever  havs  parted  with,  the  actual  fee.  A  pat- 
At  eould  give  them  no  more.  This  decree, 
herefore,  to  "quiet  the  defendants*  posses- 
■  ion,"  Is  a  title  equivalent  to  a  patent  against 
ihe  owier  who  still  holds  the  patent;  for  the 
United  States,  never  having  issued  it,  are  as 
fully  the  holders  of  it  aa  their  grsnteea  eould 
be.  Now,  when  has  it  been  heard  tliat  a  regis- 
ter's certlScate  is  to  prevail  against  a  patent! 
The  acts  of  Congress,  from  the  beginning  of 
the  government,  recognize  a  patent  as  the  com- 
plete evidence  of  title  to  the  public  domain; 
414*]  *aud  nothing  else.  I  Story's  Laws,  424, 
787,  818;  2  Story's  Laws,  896.  1022.  1007.  1201, 
1£39,  UtT.  The  hc!der  of  an  unpatented  lo- 
cation cannot  dispossess  hira  who  holds  under 
a  patent,  much  less  can  he  dispoasesH  the  Unit- 
ed BtatM.  who  have  never  issued  a  patent. 
Tetret  v.  Taylor,  B  Cranch,  43;  Polk  v.  Wcndall, 
9  Cranch.  67;  Kusscll  v.  Transylvania  Univers- 
ity, I  Wheaton.  432;  M'Cluny  v.  Silliman.  S 
Wheaton,  60S;  Ross  v.  Doe,  1  Peters,  66t; 
Bagnell  t.  Broderick,  13  Peters,  450;  Jackson 
T.  Wilcoi,  13  Peten,  617;  Ritchie  v.  Woods,  1 
Wash.  C.  C.  R.  11;  nepassau  v.  Winter,  7  I*. 
R.  S;  Boatner  v.  Ventrie,  B  New  Series,  053.  It 
was  never  the  intention  of  the  law,  from  which 
alone  these  oertiflcates  gain  any  force,  that 
they  should  take  the  plaea  of  patents.  They 
are  inferior  evidence.  Tbej  establish  certain 
facts;  they  do  not  confer  title.  Could  the  Dis- 
trict Judge  change  their  charaelerT  Could  he 
make  them  what  the  law  never  Intended  them 
to  be !  He  should  have  dismissed  the  plaintiffs' 
application,  if  he  deemed  the  evidence  insuf- 
ficient to  austain  it;  but  be  bad  no  right  to 
decree  the  auffldenoy  of  the  defendant's  title. 
b  this  there  was  error. 

n.  The  defendant  Fitsgerald  eould  not,  at 
the  time  tbe  euit  waa  brought,  establish  any 
posaeasory  title  under  the  pre-emption  law  of 
lS34.  He  had  neither  done  what  was  necessary 
to  entitle  him  to  its  privileges,  nor  bad  he,  in 
fact,  received  from  Aay  autnoriECd  officer  any 
legal  recognition  to  that  effect.  He  was  not  a 
settler;  he  had  mi^e  no  improvement  or  culti- 
vation; be  had  offered  no  proof  satisfactory  to 
lit  rctgnter  and  receiver;  tie  had  made  no  en- 
'tr^;  and  he  had  receivvd  no  oerti&cale.  k  , 
MtUer  if  a  jwnon  whotrnk—  poMMrion,  lot  tto 


pyiti^  it  for  a  cause  merely  temporarr;  he  must 
use  it  for  farming  purposeft.  In  tie  eaae  ef 
Henderson  v.  Poindpxter.  12  Wheaton.  S30,  this 
court  considered  settlement  as  meaning  an  aet- 


ns 


eld  bore  no  resemblance  whatever  to  sueh  ee- 
cupati<in.  Even  if  he  cultivated  this  remote, 
inhospitable  strip  of  land,  jutting  into  tbt 
ocean,  it  was  done  with  no  such  intention  ea 
his  part.  Ha  went  there  from  neceHsity,  aa  a 
public  officer,  for  a  public  purpose.  He  did  not 
go  even  voluntarily;  he  waa  sent  there.  Can  a 
public  officer,  sent  for  a  'public  object,  [*41( 
on  to  a  part  of  the  public  domain,  be  consid- 
ered a*  a  settlerT  Could  a  body  of  troops,  sta- 
tioned through  tbe  winter  on  pnblio  land  near 
the  frontiers,  acquire  the  pre-emption  right*  of 
settlers  T  Do  the  commanders  of  temporary 
posts  acquire  all  those  rigbtsT  Fitzgerald  ad- 
mits that  he  went  to  this  place  as  the  boaidiof 
oRieer;  that  he  took  possession  as  sueh;  that 
he  occupied  the  cabin  as  such.  Tb«  coUeetet 
proves  that,  in  such  capacity,  he  allowed  such 
occupation.  If  this  gives  a  pre-emption  rigkt, 
there  is  no  occupation  of  public  soil,  for  public 
purposes,  by  an  olfieer  sent  upon  them,  that 
will  not  give   it. 

Nor  did  Fitzgerald  mske  any  improvement. 
Tbe  house  waa  there  when  be  waa  sent  to  thr 
station;  and  it  ia  evident  that,  so  far  froai 
seeking  to  improve  it,  he  used  it  merely  as  i 
temporary  residence  in  the  intervals  ef  hi? 
duty  as  tbe  boarding  officer. 

But  it  is  not  suflicient  that  these  things  wen- 
done,  had  that  been  the  case.  They  must  have 
been  proved,  within  the  time  limited  by  lav, 
"to  trie  satisfaction  of  the  register  and  re- 
ceiver," agreeably  to  the  established  rnlo. 
Now,  of  this  having  been  done,  there  ia  not  tkt 
slightest  evidence.  The  signature  of  tbe  regis 
ter  does  not  appear  to  a  single  paper  to  that 
effect ;  that  of  the  receiver  is  not  aflixed  to  as; 
other  document  than  a  mere  receipt  for  nooej 
paid.  Surely  the  examination  by  these  otBcers, 
of  tbe  facts  on  which  so  great  a  privilege  rati, 
as  that  which  the  law  an^orda  to  pre-emptots, 
is  not  to  be  thus  lightly  dispensed  with,  t 
Birchard's  Land  Laws,  589.  Ncv  does  this 
defect  stop  here.  So  far  aa  the  record  eaaUei 
us  to  discover,  iritzgerald  never  made  any  entrj 
at  all.  There  ia  evidence  of  an  applieatioa  to 
enter;  but  there  the  record  stops.  There  is  aa 
certificate  of  it*  having  been  made  or  allowal. 
The  document,  whicb.  In  the  case  of  Jaetaoe 
V.  Wilcox,  13  Peters,  EOG,  showed  ao  fnllj  a 
compliance  with  all  the  aecessary  fonu,  Is 
here  totally  wanting. 

It  ia  unnecessary  to  comment  apon  anethw 
fact  conneeted  with  this  pre-emption  eUHi 
that  la,  the  right  to  a  float  derived  trom  aa 
alleged  separate  settlement  by  Fitzgerald's  owa 
wife;  because  the  present  decree  of  the  eoort 
does  not  extend  to  the  entry  under  that  dalm. 

m.  But  suppose  that  the  defendant's  rl^ 
to  a  pre-emption  waa  not  affected  for  any  ct 
the  reasons  stated;  could  it  be  'located  [*41l 
on  this  tract  of  landT  The  terms  of  the  ls¥ 
are  very  broad;  they  positively  exclude,  (raa 
aKj  vie^  \oc«;l.von,  all  land  reaerred  Ut  tit 
I  «■«  (A  \^  \li&!uc&  %'us.\i*a-,  w  rasK-n&.^nw.  Ml) 
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by  uiy  ut  of  CongTMB;  «r  ^propHaUd  for 
■ay  pBblie  purpoae.  4  Btory'a  Lkwa,  E213. 
Now,  wliAt  •ppropriition  for  k  publio  purpaie 
can  b»  mora  complete  than  this  veiy  «ct  of 
PltigcTKld's  I  He  {■  aent  to  the  land  by  " 
eoltMtor,  for  «  public  purpose;  necesuirify 
enpiei  It  for  tluit  purpote.    Ii  not  this  an     _ 

Epriationt  Id  fact,  the  whole  evidence  abowa 
t  for  jeaim  and  y eara  before  it  had  been 
naed;  ao  aporopriated.  The  teatlmtm;  of  t 
collector  at  Mew  Orlean*  is  poeitir«  upon  thia 
point.  The  language  of  tbts  court,  in  the  caae 
of  Jackaon  v.  Wiloai,  IS  Fetera,  611,  S12,  ahowa 
that,  wfaerever  then  ia  a  real  and  permanent 
nae  of  a  part  of  the  public  donain  for  a  publie 

turpoae.  It  is  auch  an  appropriation  of  it  aa  the 
Lw  intended.  It  ia  quite  apparent,  from  the 
words  of  the  act,  that  they  were  inserted  for 
tbe  express  purpose  of  protecting  from  pre- 
emption settlements,  such  spota  on  the  pubib 
domain  aa  the  publio  convenience  had  made  it 
necessarj  from  time  to  time  to  use;  and  which, 
aa  all  the  land  belonged  to  the  United  SUtea, 
operated  injurioual;  to  no  one.  The  act  re- 
served (rom  pre-emption,  in  express  terms, 
every  tract  thai  had  been  set  apart  for  the  use 
of  the  United  SUtes,  cither  by  the  President 
(of  course  embracing  the  acts  of  the  executive 
departments,  under  his  actual  or  implied  direc- 
tion), or  by  act  of  Coogrcas.  It  then  proceeded 
to  reserTB  an  additional  class,  that  ia,  such 
•pota  aa  were  then  actually  appropriated,  or 
tued  for  a  public  purpose.  Of  course,  tbe  poai- 
tire  reservation  by  the  executive,  or  by  law, 
was  not  necessary  in  the  latter  class  of  caaea. 
This  was  meant  to  refer  to  eases  of  actual  ap- 
propriation 1  not  arlain^  from  definite  and  spe- 
dflc  acta,  aa  diatinguithed  from  reservations 
made  by  the  former. 

Hut,  in  fact,  there  does  appear  to  have  been 
an  express  reservation  of  this  piece  of  ground, 
by  the  Secretary  of  tbe  Treasury.  Aa  toon  as 
information  reached  the  geueral  land  oStoa  of 
VitEgeiald's  application,  the  register  was  in- 
foraied  that  "the  Secretary  of  tbe  Treasury 
had  directed  that  tract  of  land  to  be  reserved 
from  sale,  as  it  wa*  important  for  the  use  of 
tbe  cuatom-house  at  New  Orleans."  This  lan- 
guage has  evident  reference,  not  to  a  reaerva- 
tion  then  first  made,  but  to  one  that  had  been 


ognisMl  and  already  Imown.  The  light-houaa, 
tMi,  tliongh  on  an  iaiand  separated  by  a  nar- 
row channel  from  the  particular  apot  where 
the  eabin  occupied  by  Fitzgerald  atood,  was,  in 
faet,  to  be  regarded  as  a  p^  of  the  same  prem- 
ises. It  was  all  ■  piece  of  land  embra^g  a 
few  acres  in  a  narrow  circuit,  stretebing  into 
tbe  ocean,  where  alone  these  publio  objects 
sonaected  with  commerce  could  be  attained. 
These  acts,  if  not  reservations  within  the  ex- 
press temia  of  the  act  of  Congresa,  are  yet  clear- 
ly anch  as  are  held  to  be  sufBclent,  under  the 
opinion  of  thia  court  in  the  case  of  Jackaon  v. 
mlcox,  13  Peters,  498. 

Ob  the  whole,  therefore,  it  Is  nibmitted  that 
the  court  below  erred  in  givins,  by  its  decree, 
■B  abaolnte  title  to  the  deFeodant,  Instead  of 
nerely  dismissing  the  plaintiff's  bill;  and  that, 
•■  the  msrits,  tbe  defendants  had  shown  neither 
a  ■undent  Utie  under  the  pre-emption  law,  nor 
a  ri|M  to  loeata  It  apon  the  land  they  claimed. 


Mr.  Bell,  for  the  defendants  In  error,  urn- 

tendad  that  the  land  In  controveray  was,  ta 
1833,  part  of  the  public  land  of  the  United 
Btatea,  and  was  subject  to  entry  and  sale  under 
pre-emption  righta  When  John  fitsgerald 
went  to  the  land,  and  took  posseuhm  ol  the 
building  upon  it,  he  did  so  for  hie  own  per- 
sonal accommodation,  and  not  for  tbe  use  of 
the  United  States;  while  it  waa  certainly  the 
province,  in  all  justice,  of  the  government,  to 
provide  a  reaidence  for  the  boarding  officer,  at 
a  place  most  convenient  for  the  performance 
of  nis  duty;  yet,  having  failed  to  do  so,  it  be- 
came necesBBry  for  him  to  procure  one  for  Um> 
self.  In  this  he  did  not  act  for  the  governmentj 
he  had  no  authority  to  act  for  them;  Mid  all  he 
did  was  at  his  own  private  eost,  and  enured  tO 
his  own  personal  benefit. 

Ma^  not  a  publie  officer  purehaae  publie  lands 
for  hia  individual  accounti  May  he  not  culti- 
vate and  improve  publio  land,  and  entitle  him- 
self to  the  privllesaa  and  rights  of  a  pr^ 
emptor  t  The  questions  ean  receive  but  one  an- 
swer: althou^  an  ofBoer  In  the  servioe  of  the 
United  Stales,  no  exclusion  from  such  rights 
exists  by  law.  He  enjoys  them  In  common 
with  every  citizen  of  the  United  States. 

*Id  fact,  no  appropriation  of  this  land  [*41S 
for  publie  purposes  has  ever  been  made.  Al- 
though the  directions  of  the  Secretary  of  tbe 
Treasury  to  reserve  this  land  from  sale  were 
given  alter  the  defendants  in  error  had  ae- 
qnircd  a  full  title  to  the  land;  vet,  if  they  had 


by  any  act  of  the  Secretary  of  the  Treasury, 
unless  specially  thereto  authorised  by  law. 
The   public  lands  are,  by  tbe  Constitution, 

E laced  in  tbe  hands  of  Congreaa ;  and  an  act  of 
ongreaa  ia  required  to  aathorlie  any  and  every 
severance  of  any  part  of  them  from  the  great 
body  of  the  public  domain  for  the  •peeial  use 
of  the  government.  While  tbe  President  of 
the  United  States  is  authorized,  in  particular 
cases,  to  appropriate  portions  of  the  land,  for 
the  purpose  and  use  of  the  government^  no 
such  right  or  privilege  la  given  to  the  head  of 
the  Treasury  Department. 

ib.  Justice  ITKlnley  delivered  the  opinion 
of  the  court: 

This  is  a  petitory  action  brought  by  tite 
plaintiffs,  in  the  Circuit  Court  of  the  United 
Statea  for  the  Eastern  Diatrict  of  Louisiana,  to 
recover  one  hundred  and  slztr  acres  of  land, 
claimed  by  the  defendants  under  the  pre-emp- 
tion law  of  the  IMh  of  June,  1834.  In  their 
petition  the  plaintiffs  allege  that  tbe  defend- 
ante,  under  the  pretense  that  they  were  enti- 
tled to  aection  nnmher  8,  eontaining  one  hun- 
dred and  sixty  seres  in  township  24  of  range 
30>  by  right  of  pre-emption,  on  the  18th  day 
of  June,  183Q,  entered  it  with  the  register  of 
the  land  offlee  at  New  Orleans;  that  the  de- 
fendant, John  Fitzgerald,  took  posaesalon  of  the 
land  as  an  ofOcer  of  tbe  euatoms,  by  direction 
of  the  collector  at  New  Otteana,  and  not  as  ■ 
aettler;  and  that  the  land  had,  long  prevletM 
to  the  entry,  been  appropriated  for  publie  pur- 
poses, and  attached  to  the  custom-houae  at  New 
Orteana 

The  defendants  admit  in  their  answer  that 


Sonnn  Ooubt  or  thx  Vwnm  Sr^n 


and  dbdiargtd  Um  dntlM  of  boarding  offiocr  *t 
th«  •onthwett  DftM;  where,  finding  no  koeom- 
modations  or  direUing  provided  for  them  bj 
the  Unit«d  States,  thej  were  under  the  ueeei- 
•it7  of  procuring  one  lor  thenuelvea,  on  which 
they  expended  their  awn  rooner.  That  having 
eomplied  with  all  the  icqtiliitiona  of  the  law* 
419*]  of  the  United  'State*  granting  pre- 
emption rights,  they  entered  the  aaid  tract  of 
land ;  and  Insftt  that,  hy  the  laws  of  the  United 
States,  they  are  entitled  to  it. 

It  was  proved  on  the  trial  that  the  defend- 
ant, John  Fitioerald,  had  been  appointed,  by 
the  Secretary  of  the  Treaiurr,  Inspector  of  Cus- 
toms for  the  District  of  Wsaisaippii  and,  by 
the  collector  at  New  Orleans  he  had  been  ep- 
pointed  boarding  officer  at  southwest  pass  on 
the  Mississippi  River,  and  put  Into  possession 
of  the  tract  of  land  in  controTeisy,  which  bad 
been  occupied  by  (ormer  boardiog  officers.  The 
collector  was  not  instmcted  by  the  Treasury 
Department  to  place  the  boarding  officer  on 
that  tract  of  land,  nor  was  he  bound  to  reside 


collector  had  never  requested  that  this  bnd 
should  be  reserved  for  the  use  of  the  board- 
ing officer  A  letter  from  the  acting  conimis- 
aioner  of  the  general  land  office,  dated  the  3d 
of  November,  1S3S,  directed  to  the  register  of 
the  land  office  at  New  Orleans,  stating  that  the 
Secretary  of  the  Treasury  had  directed  that 
this  tract  of  taod  should  be  reserved  from  sale 
for  the  use  of  the  custom-houy  at  New  Or- 
leans, and  requesting  the  register  to  note  upon 
his  plats  that  ft  was  so  reserved  from  sale,  and 
to  give  notioe  of  the  fact  to  the  defendanta, 
was  also  resd  as  evidence. 

The  defendants  proved  that  they  bad  made 
proof  of  their  posaesEion  and  cultivation  of  the 
tract  of  land  In  controversy  before  the  register 
Md  receiver,  according  to  law,  and  bad  entered 
it  with  the  register  and  paid  the  purchase  mon- 
er.  Whereupon  the  court  below,  according  to 
tbt  usnai  form  ol  rendering  judgment  in  such 
cases  in  Louisiana,  decreed  that  the  defendants 
be  quieted  In  their  possession  of  the  premises 
In  dispute,  and  that  the  plaintiffs  take  nothing 
by  their  petiti 


on  the  public  land,  could  not  by  cultivation 

risesBion  acquire  a  right  of  pre-emption;  _..- 
he  could,  this  land  was  not  subject  to  pre- 
emption, H  having  been  appropriated  to  puolie 

410*1  *2.  The  court  had  no  power  to  quiet 
tlte  defendants  io  their  poesessioni  of  the  prem- 
ises in  dispute,  the  fee  In  the  land  being  in  the 
UnfteC  BUtaa. 

No  law  has  been  piodnoed  to  show  that  an 
officer  ot  the  United  States  is  deprived  of  the 
benefit  of  the  pre-emption  laws;   nor  do   we 
rhfet    ■    - 


■mow  of  any  law  which  deprive 


him  of  the 


1  to  other  citi 
aen*.  Had  this  traet  of  land  been  severed  from 
the  public  domain  by  a  legal  appropriation  of 
It,  for  any  public  purpose,  Fituerald  could 
have  neqnired  no  rlnt  ta  it  by  enftivation  and 


United  States,  but  because  the  land  aronld  not 
Iwve  been  subject  to  the  pre-emption  law. 

Was  this  land  so  appropriatedt  The  pia- 
emptioB  law  ot  the  IStb  of  Uay,  18M,  whioh 
was  revived  by  the  Act  of  the  lOtb  of  June. 
1834,  deelaret  that  the  right  of  pre-emption 
shall  not  extend  to  any  land  which  is  reaerved 
from  sale  by  act  of  Congress,  or  by  order  of  the 
President,  or  which  may  have  tteen  appropri- 
ated for  any  purpose  whatever.  4  Story's  Laws 
United  Sutes,  2213.  The  first  section  of  the 
Act  ot  the  liKb  at  June,  1834,  gives  to  every 
settler  or  occupant  ot  the  public  lands,  prim- 
to  the  passage  of  that  aat,  who  was  thra  is 
that  possession  and  cultivated  any  part  theraof 
in  the  year  1S3S,  all  the  benefits  and  privilege* 
provided  by  the  act,  entitled  "An  Act  to  grant 

Sre-emption  rights  to  settlers  on  the  publin 
Lnds,"  approved  the  29th  ot  May,  1830,  and 
which  act  waa  thereby  revived.  Tbe  reaerva- 
ti«i  and  appropriation  mentioned  in  the  Act 
of  tbe  2Mh  of  Hay,  1830,  must  have  been  valid 
and  rabeistlng  at  the  date  of  the  Act  of  tba 
lIKh  of  Juno,  1834,  to  deprive  the  defendasta 
of  their  right  of  pre-emption. 

It  cannot  be  pretended  that  the  land  in  con- 
troversy waa  reserved  from  sale  by  an  aet  of 
Congress,  or  by  order  of  the  President,  unless 
the  direction  of  the  Secretary  oi  tbe  Treaanrr, 
to  reserve  it  from  sale  several  months  after  it 
had  been  actually  sold  and  paid  for,  oonid 
amount  to  such  an  order.  As  no  reservation 
or  appropriation  of  the  land  made  after  tha 
r^t  of  the  defendanta  seemed  under  the  Ant 
of  the  infa  of  June,  1834,  could  defeat  th*t 
right.  It  is  useless  to  Inquire  into  tba  author- 
ity by  which  the  Secretary  ol  the  Treasury  at- 
tempted to  make  the  reserv~'"~ 


roe  191a  Oi  .lune,  ion.  no  approptuiuva 
of  public  land  can  be  msda  for  any  porpoaa 
but  by  authority  ot  Congress.  By  the  third 
section  of  the  fourth  article  ot  the  ConstitutioB 
ot  the  United  BUtes,  power  is  given  to  Con- 
groM  to  dispose  ot  and  malce  all  needful  rulaa 
and  regutauons  respecting  the  territory,  or 
other  property  belonging  to  the  United  SUte*. 
As  no  such  authority  has  been  drawn  to  an- 
thoriie  the  collectM-  at  New  Orleans  to  amro- 
priata  this  land  to  any  uae  whatever,  it  la 
wbolly  useless  to  Inquire  whether  his  a<^  it 
they  had  been  autboriied  by  law,  would  hav« 
amounted  to  an  appropriation. 

But  it  has  been  contended  in  argument  that 
tbe  Aot  ot  the  3d  ot  March,  ISSl,  anthoriiiBX 
the  erection  «rf  a  light-house  at  tha  mouth  of 
tha  southwest  pass,  was  an  appropriation  of 
this  land  for  that  purpose.  By  the  plat,  found 
in  tbe  record,  it  appears  that  there  am  between 
forty  and  fifty  tracts  of  land,  containing  on* 
hundred  and  sixty  acres  each,  including  tha 
tract  in  controversy,  all  fronting  on  the  south- 
west pass.  It  the  act  had  directed  that  tha 
light-house  should  he  built  on  this  particular 
traet,  according  to  tbe  decision  of  this  court  in 
tbe  case  of  WUcox  v.  Jackson.  IS  Peters,  498.  it 
would  have  been  such  an  appropriation  withia 
the  Bssaning  ot  the  Act  of  tlie  29th  of  May. 
1830,  «■  would  hava  deprived  tba  defcndanU 


1841 


Minis  t.  Thb  Utfirn  Static 


But  tile  •ams 
■«  wu  built  OD 
Wmgoner'*  Iiland,  whic^  kppeart  to  be  At  the 
noath  of  the  wnitbweet  pus,  ud  not  incloded 
or  connected  with  this  or  aither  of  the  other 
traeta  of  Und  exbibtted  on  the  plat.  From 
tUa  «xainination  of  the  Mae,  it  la  clear  that 
the  Und  In  controveraj  waa  neither  reeeired 
fram   aala   nor   appropriated   to   any   purpOM 


th«t  the  land  waa  not  subject  to  the  pre-emp- 
tion ri^t  of  the  defendanta,  becauae  it  had 
been  pnTiotulj'  appropriated  for  the  uie  ot  the 
oCHcera  attached  to  the  enetom-houBe  at  New 
Orleane,  that  point  being  dedded  againat  them, 
they  ought  not  to  prevail  np<»  the  second  oh- 
Jaction  urged  againit  the  judgment;  even  if  the 
4>S*]  judgnient  'were  technicallr  defective; 
but  it  being  in  the  uaual  form  of  judgment,  in 
the  court*  of  Louisiana,  and  not  incooaiatent 
with  the  justice  of  the  ease,  we  think  it  ought 
not  to  be  disturbed. 

It  hM,  however,  been  enggeated  that  fr*ud 
hAB  be«n  practiced,  in  some  way,  hy  the  de- 
fondants,  ID  obtaining  the  land  in  coatroversy. 
BTerjihing  on  the  face  of  the  record  appears 
to  have  bMD  perfectly  fairj  and,  as  far  a«  we 
can  peieelve,  the  defendants  are  legally  entitled 
to  a  patent  for  the  land.  But  i(  fraud  hai  been 
ptnoticed  upon  the  plaintiffs,  the  courta  of 
ohaneery  are  open  to  them  to  seek  a  readsaion 
of  the  contract. 

The  judgment  of  the  court  below  is  nfflmed. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Conrt  of 
the  United  States  for  the  Eaatem  Krtrict  of 
Loidslaaa,  and  was  argued  hy  eounsel;  oa 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  thU  court,  that  the  Judgment 
of  the  aaid  Circuit  Court  in  thk  eaaaa  Im,  and 
the  same  is  hereby  affirmed. 

4tS*]  •PHnjP  MINIS,  FlalntU    !■    Error, 

THK  UNITKD  STATES,  Defendant*  in  Error. 

CompenaatiMi  of  military  ofBoer  aeting  as  In- 
dian agent— coBatrootiOB  of  acts  of  Congress 
eonoemiDg  extra  compensation  of  officers. 
Dr.  Htals,  a  anrgeon  In  the  airTlEe  of  the  Arm; 

■t  the  United  Stato,  was  appointed  ■  mllltarjr  01*- 

"■ — ' — 1   tor   remorlns    and    —'-'-•■ —    •»— 


-J    the  aam  ot  On   bundred   and   lonrteen 

IhooMUid  two  hnndred  and  thlrty-eeveo  dollan 
actoally  dUbotacd  by  hln  In  the  course  of  bis 
aaencj  In  18S6,  IHSI.    Tbe  cbarfE  waa  rejected    ' 

tSe  trteantr,  on  tbe  authotit]'  of  -   -' •-  ■ 

Act  of  Congreea  of  Ifercb  3.  iSSB,    _ 
contended  ^  the  plaintiff  In  error.  1.  That 


i  clause  In  the 


_.       mlMloaa,  tbtrabeloB  no 

law  prior  to  1880  dlsallowlns  conmlasluns  on  bod- 
en  dlabaraed  for  tbe  KoreramenL  S.  That  the 
cnarn  of  commlaalona  ahonld  be  allowed,  becanaa 
the  chaiia  la  made  on  dlshuiaenent  of  Bonen  sp- 
oroprlated  darlB(  the  seailoo  ot  Caureei  of  1638. 
tBST.  and  therefore  neither  the  Act  oflUB  or  18SB 
applicable  to  tbe  clala.    Held,  that  the  cUIn 


Nora. — Aa  to  eiua  par  or  conpansattoa  to  pnb- 
Be  o«cere.  see  note  to  8  L.  »d.  uT B.  B87. 

Offlcera.  ttn  and  campenaation : 

■SB  holdlDE  two  o" ' 

renrd  to  leea  of 

1«  lb  •«. 


tbe  United  BUte*  ti 


dlabuiaed  bj  tbe  aECPt  ol 

Lng  ahdsubilatlDi;  tf* 


dlreetlj  withli 

.„«  ui... ...  uuku  •»»<,  it»>4,  eh.  16Z,  for  ormajF"" 

the  Indian  Department.^  Thla  act  actliorlies 


ance  for  actual  traveiluf  eipcDsw. 

_,In  the  Act  <a  Congreaa  of  Id  1Unm,ia»c.  co. 

SOS,  entitled  "An  Act  maklni  certain  addlthnuil  ap- 
propriations for  the  Delaware  Breakwater."  etc.,  a 
Brorlao  la  Introduced,  "Provided  that  no  offlnr  of 
le  anny  shall  receive  anj  per  cent  or  additional 
paj,  extra,  allowance  or  compensation.  In  any  form 

'aoever,   on   account  of  dlibunlnf  Bur  public 

!j   appropriated    bj    law,   during   the    present 


eld.   t 


li  provlBo  applied  onir  to  the  appro- 

lo  tor  ml" '-  '•---  -^ 

,    ..hiFh  mil- 
lion of  Coupeu :  aud  w 


prlBtlou 


mliltarr  pun 


r  that  set. 


and  to  any  which  mlglit  be  mada  dii.._. 

-•on  of  CouKTeu :  and  was  not  a  general  permanent 
■gulallon.  applicable  to  ail  cases  ot  expenditures 
for  the  mintarr  purpoaea  ot  the  United  Statpa,  un- 
der tbe  provUlona  ot  acta  ot  Congreai.  It  would 
be  somewbat  novel  to  find  engrafted  upon  an  act 
maklnj:  special  and  temporary  appropriations  any 
proviso  which  waa  to  have  a  fenerat  and  perma- 
Deut  appllcalloD  to  Bit  fatnre  approprlatloos,  Nor 
oajiht  Buch  an  Intention  on  the  part  ot  tbe  LeglBia' 
tare  to  be  presumed.  nnleM  It  Is  eipreaied  In  the 
moat  clear  and  poaltlTe  tenne.  and  where  Ihp  lan- 
guage Bdmlta  oi  no  other   reasonable   Interpreta- 

The  offlce  of  a  provlao.  generally.  Is  either  to  ex- 
cept something  from  the  enactliiK  clause,  or  to 
(Luallfy  or  reatraln  Its  Kenerallty.  or  to  exclude 
some  posBibte  ground  at  m I alnterp relation  of  Its 
extPDdlng  to  cases  not  intendpd  by  the  Leclslature 

to    br    brought    within    lis    n„nr[o_ 

•The  money  approprlBti_ ,, 

ot  the  Cherokee  Indiana,  upon  their , 

the  ceialou  of  tbeir  land,  was  properly  public  mon- 
ey :  and  tbe  disbursements  thereof  were  on  account 
ot  the  United  Statea,  ind  tor  their  beneOt,  In  tul- 
fllment  ot  tbe  obligations  ot  the  tresty. 

IN  error  to  the  Cirenit  Court  of  the  United 
States  for  the  District  ot  Geonda. 
The  United  States,  at  August  Term,  1B38, 

B'eeeDted  a  petition  to  tbe  District  Judge  of  tho 
istriet  Court  of  the  District  of  Georgia,  sUt- 
ing  that  Philip  Minis  was  Indebted  to  the  Unit- 
ed  Statea  in  the  sum  of  thirteen  thousand  five 
hundred  and  eighty -nitie  dollars  and  Ave  centa, 
exclusive   of  Interest,   for  money  lent,  money 

Said  by  the  United  Btatas  for  the  use  of  the 
cfendant,  and  for  money  had  and  received,  and 
found  due  by  him  to  the  United  States. 

The  claim  of  tke  United  States  waa  on  a 
treaaury  transcript,  duty  certified,  of  the  ac- 
count of  the  United  States  with  the  defendant, 
Philip  Minis,  aurgoon  and  military  district 
agent,  dated  January  Ifith,  I83S,  showing  tho 
amount  chUmed  to  he  dm  by  him  to  tke 
United  SUtcB. 

Against  this  demaud,  the  defendant  claimed 
certain  allowances  which  had  been  aubmitted 
to  the  treasury,  among  which  waa  a  charge  of 
two  and  a  half  per  cent,  commissions  for  dia- 
burslng  five   hundred   and   fourteen   thotisand 
two  hundred  and  thirty-seven  dollars  and  rix- 
'~'One  oents,  the  same  sum  having  been  paid  hy 
n  as  the  agent  of  the  United  States  for  re- 
iving and  Bubaisting  the   Cherokee   Indians. 
This   waa   disallowed  at   the  Treasury    of  the 
United  States,  under  the  Act  of  3d  of  March, 
1B36,  which  prohibits  the  allowance  ot  any  per 
cent,  or  additional  pay  Id  any  form,  oa  account 
of  disbursing  any  public  money,  unlasa  author- 
iaed  by  law. 
On  the  trial  at  tU'Wui^  iM  cooiwel  for  Uw 
Ttl 


SUPIBMB  COUBT  or  THX  UfllTB)  STATU. 


IMl 


defendant  prA7«d  the  court  to  give  the  follow- 
ing iDBtructioni  to  the  jury: 

l«t.  That  the  clauie  in  the  Act  of  Consreii 
of  the  3d  March,  leSS,  and  which  is  relied  up- 
on aA  the  authority  by  which  the  defendant'* 
claim  for  eommieeion  waa  rejected,  doe*  not 
apptj  to  defendant'*  caae;  because  it  expreaalj' 
releri  to  moneyi  appropriated  during  that  Me- 
slon  of  Congreu,  and,  therefore,  the  lecond 
auditor  erred  in  disallowing  the  charge  for  com- 
misaion. 

49S*]  •2d.  That  Dr.  Hlole  was  entitled  to 
the  commisaioni  charged  b;  him,  a«  well  from 
tlie  long  eetabliihed  practice  of  the  government, 
aa  from  the  law  of  the  land;  there  being  no 
law  prior  to  the  3d  March,  1839,  diaailowing 
commiasiona  on  money*  dieburoed  for  the  gov- 
ernment. 

3d.  That  the  charge  for  coDimlaaiona  ahould 
be  allowed  becauae  the  charge  is  made  for  the 
diaburaement  of  moneyi  appropriated  during 
the  Bcaaion  of  1B36  and  1837,  and,  therefore, 
neither  the  Act  of  1835  nor  of  1B39  is  applica- 
ble. 

4th.  That  the  amount  of  West's  account 
ahould  bare  been  allowed  aa  a  credit  to  Or. 
Minia,  becauae  the  same  waa  paid  in  good 
faith  by  him;  and  that  the  United  Statea 
should  not  discredit  the  act  of  tiieir  own  agent. 

6th.  That  a*  Dr.  Minia'a  duty  waa  to  pay 
money  upon  the  requisitions  of  the  superin- 
tendent and  eommiaaioniira,  he  was  futly  au- 
thorized to  pay  West'a  account  to  anyone  who 
had  poaieaaion  of  the  account  thus  passed  and 
certified  to  by  the  Superintendent;  and  that 
this  case  was  still  stronger,  becauae  John  W. 
West  was  the  acknowlcdncd  attorney  of  Jacob 
West,  and  had  befoie  received  money  from  Doc- 
tor Minis  aa  disbursing  agent.  Which  instruc- 
tions the  court  refused  to  give,  but  instructed 
the  jury,  "that  in  the  relation  which  the  de- 
fendant bad  stood  to  the  United  Statea  as  an 
oflker  in  the  army,  he  had  no  claim  by  law  for 
oommisslons  on  the  sum  disbursed  by  him, 
whatever  interpretation  might  be  given  to  the 
concluding  proviso  of  the  Act  of  the  3d  March, 
1B3S;  otM  admittinf^  that  such  proviao  was 
limited  to  a  prohibition  of  per  cent,  additional 
pay,  extra  allowance  or  compensation,  on  ac- 
count of  disburaing  any  public  money  appropri- 
ated by  law  during  the  session  of  Congress 
when  the  act  was  passed  containing  the  proviso, 
that  said  proviso  could  not  lie  interpreted  to 
give  commissions  or  per  cent,  upon  disbi'.rse- 
menta  of  antecedent  or  subsequent  appropria- 
tions of  money  by  Congreas,  unless  the  same 
were  authorized  by  law;  and  that  no  law  au- 
thorized the  defendant  to  charge  commiaaions; 
and  therefore,  that  the  second  auditor  had  not 
erred  in  disallowing  eommiasiona  to  the  defend- 
Mt.' 

The  defendant  ezoepted  to  the  opinion  of  the 
court;  and  a  verdict  and  judgment  having  been 
rendered  for  the  United  Statea,  the  defendant 
proaecuted  thia  writ  of  error. 
4Sa*]  *The  ease  was  presented  by  Mr.  Con 
and  Mr.  Jones  for  the  plaintiff  in  error,  on  a 
written  argument,  and  waa  argued  at  the  bar 
by  Mr.  Gilpin,  Attorney -General,  for  the  Unit- 
ed SUtes. 

Mr.  Con  and  Ur.  Jones,  for  the  plaintiff  in 
arror. 

Thb  aetloK  was  orlglnallj  lutltutad  In  the 


DIstrist  Court,  where  Issue  waa  j<^ned ;  and  fal 
August,  1839,  on  the  application  of  the  attor- 
ney for  the  United  Statea,  it  was  suggestod 
that  the  District  Judge,  having  been  oF  counad 
for  defendant,  it  was  ordered  that  auch  fact  be 
entered  on  tlie  recorda  of  the  court,  and  that  aa 
authenticated  copy  of  the  aame,  with  all  tlw 
proceedings  In  the  action,  be  oertlBcd  to  tbo 
Circuit  Court. 

Whether  this  was  done,  does  not  appear;  or 
whether  there  was  any  action  or  order  in  tb« 
Circuit  Court  assuming  jurisdiction:  but  tbo 
next  proceeding  is  in  the  Circuit  Court,  vIk.: 
the  swearing  of  the  jury. 

The  account  Sled  with  the  declaration  CMbib- 
its  the  Items  in  controversy.  Among  the  itoma, 
is  one  for  commissions  of  two  and  a  half  per 
«ent.,  for  disbursing  the  sum  of  five  liun.lroil 
and  fourteen  thousand  two  hundred  and  Ihir- 
ty-aeven  dollars  and  sixty-four  cents,  wliich 
was  claimed  by  the  plaintiff  in  error,  and  disal- 
lowed by  the  auditor,  under  a  construclion 
given  by  him,  to  the  Act  of  3d  March.  1R35. 

The  record  is  very  Imperfectly  prepared.  It 
is,  however,  understood  that  the  treasury  ac- 
count was  the  only  eridence  given  li.r  th« 
plaintiffs  in  the  Circuit  Court,  and  tliat  ilic  real 
question  In  contest  wns  the  propriety  of  llie 
claim  for  the  commiaHions  charsi'd. 

The  auditor  places  bia  rejection  of  the  clniic 
upon  the  single  ground  that  the  Act  of  1833 
prohibits  such  allowance. 

The  teamed  judge  who  tried  tlie  ease  puts  it 
on  the  more  general  ground  that,  whatever  in- 
terpretation might  be  given  to  that  act,  yet  it 
was  clear  tliat  it  could  not  be  cotiBtrurd  to  give 
commissions,  etc.,  upon  disburaements,  and 
that  tliere  was  no  law  authorizing  the  defend- 
ant to  charge  commissions;  and.  therefore,  that 
the  auditor  bad  not  erred  in  dissllowiug  tlicna. 

The  conclusion,  therefore,  to  which  the  court 
arrived  waa,  that  the  judgment  of  the  auditor 

The  facts  of  the  case  are  very  imperfeetlj 
stated  in  the  record;  'but  the  learned  ['431 
judge  who  tried  the  case,  and  the  Attorney- 
General,  will  be  able  to  correct  any  error  m 
the  statement,  which.  In  general,  will  be  found 
corroborated  by  the  record. 

The  plaintilf  in  error  was  a  surgeon  In  the 
Army  of  the  United  Statea,  and  as  such  was  di- 
rected to  aid  in  the  removing  of  the  Cheroke* 
Indians  from  their  country  to  the  new  country 
assigned  them  lieyond  the  MisiiBsippi.  While 
thus  engaged,  he  was  called  upon  by  the  gov- 
ernment to  disburse,  In  the  years  1833  and  1837. 
large  sums  of  money  in  fulfilling  the  stipula- 
tions of  the  treaty  of  Kew  Echata,  of  the  SWh 
of  December,  1S3S.  This  duty  he  faithfully 
performed  from  the  Ifith  of  October,  1836,  till 
the  25th  of  July,  IStT.  These  facta  appear 
from  the  government  aocounts.  The  same  ac- 
counts show  that  the  amount  was  five  hundred 
and  fourteen  thousand  three  hundred  and  sev- 
enteen dollars  and  sixty-one  cents,  less  the  bal- 
ance of  fifteen  thousand  five  hundred  suid  thir- 
ty-six dollars  and  eighteen  cents,  say  four  hun- 
dred  and  ninety-eight  thousand  seven  hundred 
and  eigbly-une  dollars  and  forty-thiee  centa. 

It  ia  obvioua  that  this  duty  was  foreini  to 
his  duty  as  surgeon  in  the  army,  and  If  any 
question  of  fact  be  raised  upon  the  evidence  aa 
exhibited  on  the  record.  It  may  be  Tenuvked 
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that  sD  tha  fkcts  upon  whlcli  the  allowaTiM  U 
claimed  are  clearlj  let  forth,  while  tha  fkct  of 
bi*  beini^  a  surgeon  is  only  matter  of  lofer- 
«Bee.  That  be  diiburaed  the  mone;  U  ihown; 
that  he  wai  at  the  time  an  officer  in  the  service 
of  the  government  is  not  distinctly  apparent 
anywhere;  although  it  would  be  eonceded  that 
•nch  was  the  case,  provided  the  soTemment 
will,  on  its  part,  concede  the  other  facta  which 
constitute  the  foundation  of  the  claim,  and  the 
truth  of  which  maj  be  verified  by  the  public 

Upon  thia  atata  of  the  law,  thcaa  qnettions 

1.  Whether  the  Act  of  Congrea*  of  the  8d  of 
Ifarch,  183S,  applies  to  tbia  case,  and  forbids 
the  allowance. 

2.  Whether,  independent  of  that  statute,  snch 
a  claim  can  be  allowed. 

L  The  proviso  attached  to  the  Aot  of  March 
■d,  18SS,  c  303  (9  Laws  of  United  States,  207. 
808],  declared  that  "no  officer  of  the  army 
ahall  receive  any  per  cent,  extra  allowance,  or 
oompensation,  in  any  form  whatever,  on  ac- 
418*]  count  of  the  disbursing  'any  public 
money  appropriated  by  law,  dunng  the  present 

I.  It  may  be  remarked  In  regard  to  this  act 
that  the  money  disbursed  by  Dr.  Minis  cannot, 
with  propriety,  ba  termed  public  money.  It 
did  not  belong  to  the  United  States,  nor  was 
the  service  one  rendered  to  the  government.  It 
was  part  of  the  fund  stipulated  hy  treaty  to  ba 

Kid  to  the  Cherokee  Indians  for  the  cession  of 
eir  territory  by  the  Treaty  of  1838.  The  dis- 
bursement was  made  on  account  of  the  Chero- 
ke«a,  and  with  all  other  expenses  attending  the 
ismovsl  of  the  Indians  was  to  be  charged  to 
that  fund.  It  is,  therefore,  analogous  to  a  case 
In  which  a  public  officer  has  rendered  a  service 
to  a  third  party,  not  necessaril]'  connected  with 
hia  public  duty,  aa  salvage  by  an  officer  of  the 

Cemment;  can  the  payment  for  this  serv- 
be  rejected  because  of  the  oflioe  the  in- 
dividual beldT  See  the  case  of  The  Tlgre,  de- 
cided hy  Judge  Washington.  Waah.  C.  C.  R.  2. 

t,  Thia  pr^so  was  well  considered  In  the 
cue  of  The  United  Btatea  v.  Gratiot.  The 
terms  of  the  act,  by  their  own  force,  are  llmlt- 
«d  to  appropriations  made  during  the  then  sea- 
son of  Congress. 

IL  Whether  upon  general  principles,  Inde- 
Mndent  of  the  Act  of  I83S,  dan  anofa  allowance 

The  queatlon  may  also  be  regarded  as  eom- 
anhended  In  the  argument  of  Qratiot's  oate. 
There  are,  however,  some  pointa  of  distinction. 

In  that  ease.  It  waa  ur^  on  behalf  of  tha 
goremment  that  the  services  for  which  oom- 
■ensation  waa  aaked  were  not  extra,  bat.  strict- 
If  within  the  line  of  official  duty.  Upon  this 
nonnd,  the  various  caaea  In  which  oompensa- 
uon  waa  made  for  services  rendered  in  relation 
t«  Indian  matters  were  distinguished  from  the 
■He  at  bar.  The  alloifances  to  General  Scott, 
j^vernor  C^,  Colonel  Ahert,  were  vindicated 
pipon  thia  gn>und. 

,  This  distinction  is  even  more  clear  in  tha 
praeent  case.  There  Is  not  the  remotest  resem- 
blanoe  between  the  professional  dutiw9f  a  anr- 
non  and  those  of  a  disbursing  military  agent. 
TImj  are  wholly  foreign  to  each  other.  Tha 
topounta  Id  this  ^aa  4JM^b^^the  dafendant  aa 
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surgeon,  but  the  account  ta  against  him  as  mil- 
itary disbursing  agent,  and  the  items  of  cl^m 
are  for  'money  p&ced  In  his  hands  In  [*4>( 
this  capacity.  In  fact,  bis  accounts  as  an  offi- 
cer In  the  army  are  properly  settled  in  the 
third  auditor's  office;  the  disbursements  on  In- 
dian accounts,  in  another  department  of  the 
treasury.  The  nature  and  character  of  the 
duties,  then,  are  wholly  distinct;  the  funds  out 
of  which  payment  ia  made,  are  equally  so;  and 
the  accounts  are  settled  in  different  depart- 
ments, and  by  different  officers  of  the  treasury: 
no  case  can  be  more  clearly,  one  of  extra-of- 
ficial duty  or  performance. 

In  cases  where  the  distinction  was  far  less 
obvious,  the  usage  of  the  government  to  pay  a 
quantum  meruit  for  extra  services  has  Inen 
fully  recognized.  A  reference  Is  made  to  the 
cases  of  Fillebrown,  M'Daniel  and  Ripley,  In  7 
Peters.  This  usage  having  been  judicially  es- 
tablished, need  not  be  again  proved  by  evi- 
dence, but  will  be  judicially  recogniied  and 
acted  upon.  T  Cranch,  600;  S  Wheat.  G81;  1 
Petera's  C.  C.  R.  226. 

The  Act  of  June  30,  1834,  e.  1S2  (0  Laws 
United  States,  137,  etc.),  has  been  cited  by  the 
Attorney- General.  A  reference  to  this  act  will 
show  that  it  had  no  other  agents  in  view  than 
those  designated  by  the  act  as  Indian  agents, 
and  that  neither  the  4th,  the  10th,  nor  the  13th 
sections  have  any  application  to  the  case  at  bar. 

As  to  the  peculiar  bardshin  of  this  case.  It  is 
unnecessary  to  speak.  The  disbursements  were 
made  In  the  Indian  country,  and  while  attend- 
ing the  Cherokces  across  the  MlBsisslppl.  No 
places  of  deposit  existed;  no  military  escort 
was  furnished;  payments  made  in  small  sums; 
and  the  party  compelled  to  preserve  them  all 
at  his  own  risk,  the  responsibility  waa  heavy, 
and  the  duties  onerous  in  the  extreme.  They 
have  been  faithfully  performed,  and  the  eompan- 
sation  asked  would  stiU  leave  the  claimant  a 
loser  by  the  operation. 

Mr.  Gilpin,  for  the  United  SUUs. 

This  was  an  action  of  assumpsit  instituted  In 
the  Circuit  Court  of  Georgia  hy  the  United 
States,  against  Philip  Minis,  to  recover  thirteen 
thousand  five  hundred  and  el(^ty-nlne  dollars 
and  five  cents.  The  defendant  pleaded  the 
general  issue,  and,  at  the  trial  of  the  cause, 
produced  Captain  John  Mackay,  of  the  United 
Btatea  Army,  ai  a  witness,  who  gave  evi- 
dence that  he  had  been  *ln  the  Chero-  r*4S0 
kee  country  about  the  same  time  with  tne  de- 
fendant; that  he  had  been  allowed  for  fuel  and 
quarters  and  that  such  charges  were  usual ;  and 
tnat  it  was  also  usual  to  allow  officers,  whose 
accounts  were  large,  their  traveling  expenses  in 
Washington  to  settle  them.  The  rec- 
ord then   proceed    to    say:     "Whereupon  the 


instructions  asked  are  then  set  forth,  and  in 
substance,  declare  that  the  defendant  Is  not 
debarred  of  his  claim  .to  coramissious  on  dis- 
bursements which  he  made,  by  reason  of  the 
provisp  of  the  Act  of  Sd  of  March,  1835,  the 
same  not  being  applicable  to  bis  case ;  that  he 
Is  entitled  to  them  from  long-established  prae- 
ttee  of  the  government,  there  being  no  law  b»' 
fore  3d  of  March,  IS39,  diaallowing  them. 
The  Qouit  Tetmel  te  tA.f «  VUum  Ss>L\.Tas^^s^^ 
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but  dM  Instruct  the  jiirj,  fn  elfect,  th&t  Ihc  He- 

fendant,  being  an  oificer  of  tlie  armj,  had  nc 
ctaiiD  by  law  to  such  oom missions,  whatovci 
might  be  the  construction  of  the  proviso  of  the 
Act  of  IS 35,  because  the  same  were  not  author- 
iied  by  any  law.  To  tlipse  instructions  tlic 
defendant  excepted,  and  the  jury  found  a  ver- 
dict for  the  plaintifTs,  for  eleven  thousanil  foui 
hundred  and  sixty-one  dollars  and  Sfty  Mx 
cents,  and  iudginent  was  entered  therefor.  An- 
nexed to  the  record  la  a  treasury  transcript  of 
the  account  between  the  plaintiffs  end  defend- 
ant. It  is  not  referred  to  in  the  record,  nor  is 
it  stated  to  have  been  given  In  evidence.  It 
appears  to  have  been  filed  with  the  declaration 
or  plea. 

Will  thia  court,  upon  this  record,  reverse 
Judgment!    If  tliere  is  ground  so  to  do.  it  must 
be  in  the  charge  of  the  court  on  the  points  ex- 

1.  To  thi*  It  is  answered,  in  the  Srst  place, 
that  the  bill  of  exceptions  is  totally  defective 
In  not  presenting  a  statement  of  the  evidence 
to  wliicn  the  cliarge  of  the  judge  referred.  A 
bill  of  exceptions  is  a  privilege  by  which  a 
party  subjects  the  opinions  of  the  jud,^  to  re- 

sary,  therefore,  that  all  which  relates  to,  or 
bears  upon  that  opinion,  should  be  carefully 
•et  forth.  Without  that  the  court  which  revises 
has  not  the  same  case  before  them.  It  cannot 
tell  whether  the  instruction  given  or  refused, 
or  the  decision  made,  was  WKrrenled  or  nut. 
4SI*]  This  rule,  so  apparent  to  common  'sense 
and  justice,  is  abundantly  fortified  by  judicial 
decisions.  Boiler's  N.  P.  317;  2  Tidd'x  Practice, 
D12;  Brownt.  120i  1  Lutw.  »05;  1  Salk.  2S4;  3 
Dum.  &  East,  27.  Does  this  bill  of  exceptions 
comply  with  any  of  these  requisitcsf  Is  there 
anything  in  it  which  will  enable  this  court  to 
Kay  that  the  charge  of  the  judge  was  wrong? 
It  shows  that  the  judge  was  asked  lo  aay  that 
a  certain  act  of  Congress  diil  nut  "Bp]ily  to  the 
defendant's  case."  What  case?  Tlie  money  re- 
ceived by  him!  Or  the  promise  to  pay,  as  set 
forth  in  the  deolarationt  Or  the  allowance  tor 
fuel  and  traveling  expenses?  These  are  the 
only  points  of  the  case  which  the  record  ex- 
hibits, yet  they  are  manifest]^  not  those  to 
which  the  charge  relates.  Is  it  said  that  all 
this  appears  in  the  treasury  transcript,  which  is 
found  among  the  papers  before  the  court?  That 
cannot  be;  there  is  no  evidence,  nor  even  any 
allegation  that  this  paper  was  before  the  jury; 
none  that  it  was  offered;  if  offered,  whether  re- 
jected or  received;  if  received,  whether  it  stood 
alone,  or  was  contradicted  or  corroborated ;  it  is 
now  before  us  as  a  paper  Sled  among  the  docu- 
ments relating  to  the  case,  farther  than  that  we 
know  nothing  of  it.  Is  it  possible  that  we  can 
take  for  granted  that  the  charge  of  the  court 
related  to  this  paper  and  no  other?  Are  we  to 
admit  that  the  exceptiun  taken  related  to  cer- 
tain commissions  in  this  transcript?  To  pass 
upon  the  charges  and  decisions  of  courts  in  this 
way  would  leava  them  at  the  mercy  of  the 
party  thus  preparing  his  bill  of  exceptions.  It 
IB  not  contended  that  it  is  necessary  to  set  out 
the  whole  evidence — even  that  relating  to  the 
instructions — at  large;  but  it  is  necessary  that 
Che  evidence  referred  to  should  be  distinctly 
ttated,  3o  far  as  it  bears  upon  tliem. 
&  Tbia  objeotioa  Is  the  mora  fatal  ia  \^\*  in- 
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stance,  because  the  sufflciency  of  the  defenw, 
even  had  the  instruction  been  given  as  prayed 
for,  depended  upon  the  evidence  of  the  defend- 
ant having  complied  with  the  reouisitions  of 
the  act  of  Congress  by  presenting  his  claim  or 
offset  at  the  treasury,  and  its  having  been  dis- 
allowed. This  fact  must  appear  before  it  can 
be  said  whether  the  charge  of  the  court  was 
incorrect  or  not;  yet  it  does  not  ap^ar;  it  b 
not  stated  in  the  bill  of  exceptions;  if  we  sup' 
[Mise  the  treasury  transcript  to  be  part  of  the 
bill  of  exceptions,  it  then  even  does  not  very 
clearly  appear;  but  "if  that  document  {*4I1 
be  not  a  part  of  it,  then  there  is  nothing  what* 
ever  to  show  that  the  defendant  had  a  right 
to  ask  from  the  court  the  instructions  that  bs 
did.  In  no  case  whatever  in  which  this  court 
has  passed  upon  the  legality  of  a  claim  of  ar 
officer  to  credits  as  a  set-off,  has  be  failed  to 
make  it  appear  by  the  record  that  the  claim 
had  been  duly  presented  and  disallowed.  "Bad 
the  claim,"  say  this  court  in  the  cose  of  Tb« 
United  States  ».  M'Daniel,  7  Peters,  11,  "nercr 
been  presented  to  the  department  for  allovaMS, 
it  would  not  have  been  admitted  as  evidence  by 
tlie  court;"  and  in  the  case  of  The  United 
Elates  V.  Fillebrown,  7  Peters,  48,  they  tf 
"(he  claim  must  have  been  presented  to  the 
proper  olliccrs  and  disallowed.*'  Tlie  defendant 
prays  the  court  to  charge  that  he  is  not  to  b* 
debarred  by  en  act  of  Congress  from  certain 
rommissiouB,  and  the  court  refused  to  do  M; 
he  must  show  by  evidence,  or  state  distinctly  in 
his  bill  of  exceptions,  what  the  commissioni 
were;  and  he  must  show  or  state,  in  the  same 
manner,  that  be  had  complied  with  the  law 
which  authorized  their  allowance.  Not  havin| 
done  this,  the  refusal  of  the  court  to  give  the 
instructions  catinot  be  treated  as  an  error. 

3.  But  the  bill  of  exceptions  is  still  more  de- 
fective in  another  point.  It  excepts  to  tb* 
judge  not  having  charged  the  jury  that  the  de- 
fendant WHS  entitled  to  certain  commissions,  on 
the  ground  of  "long  established  practice  of  the 
government;"  and  yet  neither  the  UU  of  ex- 
ceptions, nor  any  part  of  the  record,  containi 
any  evidence  of  such  practice;  or  any  arermest 
that  such  evidence  was  offered  to  the  jury;  or 
any  assertion  that  such  a  practice,  in  the  cast 
of  a  public  officer  such  as  the  defendant  wu, 
ever  did  exist.  Evidence  of  a  usage  is  indeld 
given,  and  la  set  out  in  the  bill  of  exceptioaa; 
but  It  la  usage  to  allow  fuel,  quarters,  and 
traveling  expenses,  not  commtssiona  on  dil- 
bursements.  Even  the  treasury  transcript,  il 
part  of  the  record,  throws  no  light  upon  this 
point.  How,  then,  can  this  court  say  that  tte 
court  below  erred  in  refusing  to  cliarge  the 
jury  that  a  certain  claim  to  commissioni  was 
authorised  by  "long  established  practice," 
when  it  does  not  appear  that  one  particle  of 
evidence  of  such  practice  was  olTeredT  Tha 
prayer  fs  not  to  instruct  the  jury  that  "^f  they 
believed  such  practice  existed  they  should  allow 
:Iaim;"  but  it  is  to  instruct  the  jury  that 
defendant  'was  entitled  to  it  from  ["4*1 
established  prBclice."  There  have  been 
eroua  cases  where  this  court  ha*  hwn 
called  on  to  review  the  decisions  of  eointi 
a  allowing  or  rejecting  evidence  if 
ind  their  opinions  on  the  veight  t«U 
gvv^iv  Id  iisagea  that  have  been  proved ;  bat  ii 
-mute  to  appear  ta 
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tUa  ccrart  ttiat  proof  of  the  usage  was  aub-  ' 
mltted.  tiniest  a  usage  be  so  certain,  uniform 
Bad  uotorioua  as  to  l)e  understood  and  knonn  . 
bj  both  parties,  it  cannot  enter  into  their  con- 
tnct,  even  where  not  forbidden  by  law;  and 
therefore  in  every  case  of  extra  allowance  that 
haa  been  brou;;ht  before  this  court,  it  has  ap- ' 

rKi  that  evidence  of  its  being  so  was  offered 
thf  trial  below.  The  total  omission  of  all 
(uch  evidence  in  tliil  bill  of  exceptions,  and  the 
want  of  any  averment  on  the  subject,  preclude 


this  court  from  saying  that  the  judge  erred 
refiisins  to  give  the  charge  prayed  for. 

1   tni'se  grounds  it   ia   submitted  that   the 


judgment  ought  not  to  be  reversed.  The  bill 
of  exceptions  is  totally  defective,  not  in  form 
merely,  but  in  substance.  To  sa;  that  the 
court  erred  upon  such  a  statement  of  ita  pro- 
ceedings, would  be  to  pasa  a  judgment,  act  up- 
im  what  we  have  before  us,  but  upon  what  the 
imagination  of  counsel  can  extract  by  their 
own  interprcUtion  of  this  record.  That  the 
commissions  referred  to  in  the  bill  of  excep- 
tions may  b«  the  commiasions  stated  In  the 
Ireaaury  transcript  annexed  to  the  papers,  and 

""    ...-.._   -^(.tice     may  be  a 

a  and  a  half  per 
imiBiion  on  disnursements  made  by 
cr  special  orders  of  the  War  Depart- 
not  be  denied;  but  this  possibility  is 
ienl.  They  may  as  well  relate  to 
iiiiH»ion!i  ani*.  to  other  usages;  and  we 
...uiiie  that  they  are  exactly  those 
~  necessary  they  should  be,  to  sustain 
liiiit's  arjpiment  against  this  judgment. 
,ig,  however,  from  this  defect  In  the 
id  admitting,  for  the  aake  of  argu- 
t  it  ap|ieara  clearly,  by  the  bill  of  ex- 
llint   Ihe   defendant   below,   who   was 

cif  money,  as  a  ilisbiiraing  agent,  by 
liiy  anil  under  the  orders  of  the  War 
lit,  iu  the  year  1S30.  the  question  re- 


titled  1 
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1  addition  to  his  pay, 
■a  a  ciiiiipeiieation  for  so  doing!  The  court 
tl*']  Ih'Iok  have  "decided  that  he  la  not  so 
aotitlcd  by  the  laws  of  the  land;  and  the  cor- 
nctncsB  of  that  decision  we  are  now  to  examine. 
The  defendaDt  below  waa  a  surgeon  in  the 
•nuy,  and,  on  the  10th  of  October,  1836,  was 
■letaili>d  to  act  sa  an  agent  for  the  removal  of 
the  Cherokees,  under  the  Act  of  2d  July,  1S36 
(g  Laws  of  United  States,  453),  with  an  al- 
lowance, in  addition  to  his  pay,  of  five  dollars 
K  day,  for  such  traveling  expenses  as  he  might 
incur.  The  duty  to  which  he  waa  thus  as- 
■igni'd  was  one  which  the  Secretary  of  War 
was  authorized  to  assign  him.  On  the  eslab- 
liahment  of  the  War  Department,  as  long  since 
••  17H'J,  all  duties  connected  with  Indian  af- 
fairs were  specially  referred,  subject  to  the 
din-cliiins  of  the  Preaidont,  to  the  Secretarj-  of 
War.  Since  then  they  have  always  remained 
under  his  charge.  In  1830,  by  the  Act  of  28th 
of  May  (4  Story's  Ijiwa.  2204),  the  system  of 
removing  the  Indians  beyond  the  Mississippi 
was  inlroduecd,  and  the  President  was  author- 
ised to  furnish  aid  and  asaistance  to  the  emi- 
KTittiiitf  Indians.  On  the  eih  of  July.  lai2  (4 
Stor}'"  IJiws.  2305),  on  the  re-organi/alion  of 
the  UHiee  of  Indian  AITaiii,  it  wum  again  ci:- 
presaly  provided  that  the  nuna^ment  of  all 
10  Jj.  ed. 


matters  arising  out  of  Indian  relations  should 
l>e  under  Ihe  direction  of  the  Secrctarv  of  War- 
On  the  30th  of  June,  1834,  a  further  act  (4 
Rtory'i  Laws,  2401)  was  passed  relative  to 
Indian  relations.  In  that  act  the  Indian  agents 
were  expressly  charged  with  the  duties  of 
managing  and  superintending  the  intercourse 
with  the  Indians;  and  they  were  directed  to 
obey  the  instruitions  given  to  them  by  the 
Secretary  of  War,  the  Commissioner  of  Indian 
AITaira,  or  the  Superintendent  of  Indian  Affairs, 
and  to  carry  into  effect  such  regulations  as 
might  be  prescribed  by  the  President.  The 
same  act  provided  that  it  should  l>e  competent 
for  the  President  to  require  any  military  officer 
of  the  United  States  to  eircute  the  duties  of 
an  Indian  agent;  and  it  th-^n  went  on  to  dc' 
dare  that  the  duties  required  by  any  section 
of  the  act  from  military  ollicera  should  be  per- 
formed without  any  other  compensation  tban 
their  actual  traveling  expenses.  On  the  EBth 
of  December,  183C.  the  final  treaty  of  removal 
was  made  by  the  Cherokees  (0  I^ws  of  United 
States,  1361),  which  provided  that,  until  their 
removal  (which  was  to  be  in  two  years),  they 
were  to  receive  from  the  United  States  pro- 
vision and  clothing,  and  that  they  were  then 
to  be  "removed  to  their  new  homes,  and  l*4SS 
subsisted  there  for  one  year.  On  the  let  of 
March,  1S30,  a  siipplenienlury  treaty  waa  made 
(<J  UwH  of  United  States,  Vih%).  by  the  third 
article  of  which  it  was  agreed  that  the  sum 
of  six  hundred  thousand  dollars  should  be  ap- 
plied by  the  Ignited  States  for  the  expenses  of 
remuval,  and  distributed  as  the  treaty  provided. 
On  the  3d  of  March,  1836,  the  general  ap- 
propriation bill  {9  U.WS  of  United  States,  4B31, 
for  the  expenses  of  the  Indian  intercourse,  was 
passed;  which  contained  a  clause  appropriating 
"for  the  rcmrival  of  the  Cherokees  and  for 
spoliations,  according  to  the  third  arliele  of  the 
supiilenientary  treaty  of  1st  March,  18.10,  six 
hundred  thousand  dollars."  On  the  10th  of 
October,  1836,  the  defendant,  an  officer  of  the 
army,  was  charged  with  performing  this  duty; 
and  was  engaged  in  it  from  the  10th  of  October, 
1836,  to  the  25ih  of  July,  1837,  a  period  of  two 
hundred  and  eighty-five  days.  He  received  his 
pav  as  an  officer  for  the  same  period,  and,  in 
addition,  an  allowance  of  five  dollars  per  diem 
for  traveling  expenses  throughout  the  entire 
period.  That  the  duty  in  question  waa  clearly 
one  which  tiie  defendant  was  bound  to  perform, 
as  an  oltieer  in  the  army,  seems  too  clear  to 
admit  of  question;  that  for  performing  the 
duty  he  waa  limited  to  the  compensation  Tie  re- 
ceived, seems  also  to  be  established  by  the  laws 
already  referred  to.  He  was  a  military  officer, 
charged  with  special  and  temporary  duties,  as 
an  Indian  agent,  which  were,  in  all  probability, 
among  the  very  acts  which  the  law  of  1834  was 
intended  to  emlirnee,  as  those  to  be  confided  by 
the  President  to  army  officprs.  If,  therefore, 
we  were  to  go  no  further,  we  might  confidently 
assert  that  the  decision  of  the  court  below,  in 
declaring  that  "the  defendant,  as  an  officer  of 


.  had  I 


,   by   1: 


disliursc'l  by  him,"  is  clear- 
ly warranted  by  the  letter  and  intention  of  the 
nciH  of  Congress,   which  apply  directly  to  Wt 
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officer  of  the  mnay,  and,  u  auch,  he  is  de- 
bftTTDd  from  ebargiag  eommiseiona  on  the 
monejt  disbursed  The  aettled  policy  of  the 
law  nai  been  to  prevent  officers  of  the  army 
from  receiving  commiesioni,  and  to  give  ttiem  a 
regular  aum  for  disburaing  tbe  public  funds. 
By  the  Act  of  the  24th  of  April,  1816  (3  Store's 
Laws,  1675),  the  President  was  authorised 
4S0*]  *to  employ  subaltern  officeri  of  the 
regular  army  as  paymasters,  but  their  cnrnpeu' 
Mttion  was  limitod  expressly  to  the  pay  and 
emoluments  of  a  major.  Bo,  by  the  Act  of  the 
id  of  March,  1821  (3  Story's  Laws,  1810),  the 
assistant  commiBaaticB,  by  whom  large  dis- 
bursements for  purchases  were  to  be  made,  are 
to  be  taken  from  the  subalterns  of  the  line, 
and  their  compensation  ia  merely  to  be  an  ad- 
dition, while  BO  employed,  of  twenty  doUera  per 
month,  to  their  pay  in  the  line.  So,  by  the 
sMne  act  (3  Story's  Laws,  1810),  the  aaaistant 

Soartermasters,  who  are  diarged  with  Immense 
Isbursementa,  are  officers  taken  from  the  tine, 
and  receive,  as  their  compensation,  a  monthly 
addition  of  twenty  doUai-s  to  their  pay.  And 
all  these  officers,  thus  charged  with  vast  and 
moet  responsibte  duties,  additional  entirelv  to 
the  regular  duties  of  officers,  are  obliged  to 
give  bonds  in  considerable  sums.  These  laws, 
which  embrace  all  the  duties  as  disbursing  of- 
ficers that  could  be  delegated  to  these  great 
divisions  of  the  military  service,  and  extend 
several  millions  of  dollars  per  year,  thus  co 
template,  a*  will  be  seen,  the  employment  of 
officers  taken  from  their  Immediate  service 
the  line.  So  far  from  avowing  them  comra 
sions,  they  confine  their  compensation  to  their 
pay,  and  a  email  additional  allowance,  leas 
considerable  than  that  which  was  received  by 
the  defendant  in  this  instance.  The  aesign- 
ment  of  Indian  duties  has  arisen  under  the  pe- 
culiar circumstances  of  the  removal  of  the  lo' 
dians  within  the  last  few  year*;  but  dieburse- 
ments  for  it  differ  in  no  respect  from  those  of 
the  Quartermasters'  Department;  they  are,  in 
fact,  a  branch  of  the  duties  of  that  depart' 
ment.  To  suppose,  then,  that  an  officer  taken 
from  the  army  to  disburse  proviRions  and 
money,  and  to  superintend  the  tranHportation 
of  Indians,  is  to  receive  his  regular  pay,  and 
one  hundred  and  Qfty  dollars  a  month,  and  then 
to  receive  besides,  twelve  thousand  dollars  for 
nine  months,  in  the  shape  of  commissions,  while 
the  same  oflicer,  if  he  had  been  assigned  to  dis' 
bnrse  proviEious  and  money,  and  to  superin' 
tend  the  transportation  of  troops,  would  re- 
ceive  his  regular  pay,  and  twenty  dollars  a 
month,  and  nothing  more,  presents  an  incon- 
sistency so  glaring  as  to  set  at  defiance  all 
'    "  regularity  in  the  proviaione  of  the 


or 


e  not  left,  however,  to  apply  to  officers, 
employed  as  the  defendant  was,  the  general 
principles  merely  derived  from  these  enact- 
4S7*]  ments.  *We  have  two  express  pro- 
visions on  the  subject  in  the  shape  of  au- 
thentic army  regulations,  promulgated  before 
the  account  of  the  defendant  was  rendered. 
The  Army  Regulation  of  the  Uth  of  March, 
I83S,  published  aa  a  general  order  by  the 
Secretary  of  War,  deelaree  in  express  terms, 
that  "nn  allon'snce  of  all  extra  compensation 
of  every  kind  whatsoever  is  prohibited  for 
which  provision  is  not  made  by  law;"  and  It 


enumeratea,  h  terms,  Tflrcentage  to  offlecra, 
for  disbursing  funds  not  properly  appertaining 
to  their  department;"  and  also  "compenaation 
to  officers  on  duty,  connected  with  the  removal 
of  the  Indians,  except  their  actual  traveling 
expenses,  which  are  allowed  by  the  Act  of  SOth 
June,  1831."  And  the  volume  of  Army  Regu- 
lations of  IB35,  ia  still  more  explicit;  for  it 
provides  for  the  Identical  caae,  by  its  flftj- 
sixth  article,  which  is  in  these  words:  In  ul 
eSiSes  where  an  officer  of  the  army  is  required, 
by  the  direction  of  the  War  Department,  to 
perform  duties,  or  to  make  disbursements,  for 
which  compensation  Is  not  specially  provided 
by  law,  and  where  the  instructions  directing 
such  duties  to  be  done,  or  such  diebursementa 
to  be  made,  make*  no  provision  for  any  addi- 
tional oora[»enaation,  no  allowance  therefor  will 
be  made  to  such  officer.  It  will  then  be  con- 
aidered  that,  in  the  opinion  of  the  War  De- 
partment, the  services  so  required  are  wittiia 
the  proper  sphere  of  his  duty  as  an  ofUcer  of 
the  army."  It  will  thus  be  seen  that,  in  ad- 
dition to  express  prohibition  of  the  defendant'* 
claim,  as  arising  out  of  services  performed  by 
him,  connected  with  the  Indian  Department^ 
he  is  equally  and  fully  prohibited  from  receiv- 
ing it  aa  officer  of  the  army  for  any  disburae-' 
ment  he  might  make  as  euch.  On  the  Isw  of 
the  land,  then,  as  expressed  in  its  statutea, 
the  charge  of  the  court  below  waa  right. 

It  has  been  attempted  to  escape  from  the 
force  of  these  prohibitions  by  appealing  to  de- 
cisions of  this  court  which  are  supposed  to 
sanction  this  claim  for  commission,  on  the 
ground  of  its  being  an  equitable  allowance  fm 
extra  services.  A  brief  examination  of  these 
cases  will  show  that  the  defendant  can  derive 
as  little  aid  from  them  in  this  ittempt  to  over- 
throw the  decision  of  the  Circuit  Court  aa  ha 
can  from  the  statute  book. 

The  first  of  these  cases  ia  that  of  the  United 
States  V.  M'Daniel,  T  Peters,  12.  The  defend- 
ant, who  waa  a  clerk  in  the  'Navy  De-  r438 
partment,  was  directed,  in  addition  to  hia 
duties  as  such,  to  perform  those  of  a  special 
agent,  at  the  navy  yard  in  Washington,  whero, 
by  law,  certain  disbursements  were  to  be  made, 
but  wtuch,  under  the  construction  given  to  the 
acta  of  Congress  there  waa  no  agent  to  per- 
form. The  Secretary  of  the  Navy  allowed  him 
a  commission  of  one  per  cent.,  being  that  al- 
lowed to  other  aeents  similarly  employed.  This 
was  done  aa  early  as  IBIT;  the  allowance  waa 
sanctioned  by  successive  secretaries,  and  w«a 
annually  reported  to  Congress.  In  1829,  the 
secretary  discontinued  the  agency,  and  refused 
to  allow  the  commissions  then  due  and  unpaid, 
according  to  the  previous  practice.  This  court 
allowed  the  commissions  on  the  ground  th*t 
they  had  been  allowed  by  the  head  of  «n 
executive  department,  under  a  conHtruetion  of 
a  law  evidenced  by  long  usage,  and  that  such 
allowance  was  not  beyond  the  power  vested  in 
him  by  law.  In  the  case  of  The  United  Statoa 
V.  Ripley,  7  Peters,  26,  the  defendant  claimed 
to  be  allowed  commissions  for  disbursement* 
and  services,  which  he  stated  to  be  out  of  the 
regular  line  of  bis  duty,  as  a  major  genera  I ; 
but  this  court  refused  to  sanction  them,  on  tha 
grounds  that  they  had  not  been  shown  by  him 
to  be  out  of  the  range  of  bis  official  duty,  or 
to  have  been  performed  with  Uu  sanction  o( 
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the  heftd  of  th«  deptHment,  or  nnder  anj  pe- 
culiar emereencj',  or  to  b«  warranted  br  anj 
usage.  In  the  eaao  of  The  United  States  t. 
Pillebroim,  7  Peten,  M,  the  defendant  waa 
r«gularh'  appointed  by  the  Bocretary  of  th« 
NaTy  Hospital  Fund,  at  a  aalary  of  two  hun- 
dred and  nfty  dollars;  tome  time  after  he  had 
axeeuted  the  duties  of  bis  office,  the  accumula- 
tkn  of  monm  in  the  fund  ted  to  the  com- 
■Mnoement  of  large  expenditurea  for  the  erec- 
U<M  of  hospitals,  and  the  board  directed  the 
dafendant  to  attend  to  the  eollectiona  and 
disbursements,  bat  not  as  a  duty  belonging  to 
him  as  sacretar^,  with  the  understanding  that 
be  waa  to  reeeiTe  eompenution,  according  to 
the  usage  of  the  government  in  similar  cases, 
which  was  considered  to  be  a  percentage  on 
th«  money  disbursed.  This  court  allowed  these 
eommissions,  on  the  ground  tliat  these  dia- 
bursementa  were  extra  services,  which  th( 
board  were  authorised  to  have  performed  oa  the 
usual  compensation,  and  which  were  not  In- 
cluded in  the  regntar  duties  of  the  defendant; 
and  that  it  wa*  the  settled  usage  to 
allow  a  commission  for  their  performance. 
4SI*]  These  are  the  ouly  cases  in  which 
this  court  baa  recognised  the  claim  of  an  officer, 
receiving  a  fixed  compensation,  to  charge  com- 
■nisaioos  on  mmteys  disbursed  by  him,  where  he 
ia  not,  in  tenna,  authoriied  by  law  to  do  so. 
What  are  the  principles  that  they  lay  downl 
Thev  are  these:  that  where  a  person,  in  the 
public  service,  is  required  by  the  bead  of  an 
executive  department  to  disburse  moneys  which 
the  taw  requires  to  l>e  disbuned,  but  for  which 
no  person  is  designated,  he  may  receive,  unless 
pronibited  by  law  or  notice,  such  commissions 
aa  the  head  of  ihe  department  shall  agree  upon, 
on  saeh  as  have  been  sanctioned  by  an  estab- 
lished usage. 

Do  the  principle*  thus  laid  down  apply  in 
any  one  respect  to  the  present  case!  They  do 
Bot  The  defendant,  being  an  officer  in  the 
public  service,  was  required  to  disburse  moneys 
and  provisions,  under  the  specific  provision 
an  Indian  treaty,  to  or  for  the  use  of  tha 
Igrating  Cherolceesi  that  this  Is  a  dutr  of  an 
Indian  agent,  under  the  directions  of  the  War 
Department,  is  too  clear  to  admit  of  question. 
The  Act  of  1884  then  says,  that  all  officers  of 
the  army  may  be  required  to  perform  any 
duties  appertaining  to  an  Indian  agency;  and 
It  expressly  directs  that,  where  these  duties 
are  the  distribution  of  money  or  provisions,  an 
ofllcer  of  the  army  shall  be  present,  even 
thou^  another  agent  Is  specially  charged  with 
them.  These,  then,  are  disbursements  of 
moneys  which  he  may  by  law  he  called  on  to 

Cform;  and  they  are  thus  withdrawn  at  once 
rn  the  class  to  which  the  opinions  of  this 
eoivt  refer.  But  again;  such  a  payment  for 
them  la  expressly  prohibited,  both  by  law  and 
by  previous  notice;  the  law  of  1834  says, that 
an  officer  of  tbe  army  shall  receive  no  com- 
pensation  In  addition  to  his  regular  pay,  except 
his  traveling  expense*:  and  this  the  defend 
ant  claimed  and  received,  to  the  extent  of  a 
very  liberal  allowance  of  five  dollars  for  every 
day  of  his  agency:  the  Anny  Regulations,  too. 
of  1836,  which  are  issued  under  the  authority 
of  an  act  of  Congress,  and,  when  so  issued,  be- 
eome  law,  expressly  prohibit  the  charge;  the 
general  order  of  tbe    Secretaij    of    War,   of 
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llarcli,  1835,  publicly  hsued.  more  than 
eighteen  months  before  his  appointment,  gave 
bim  notice  that  no  such  allowance  could  In 
admitted.  Thus,  suppose  the  services  were  not 
such  as  he  was  required  by  law  to  perform, 
still  he  oould  not  raeeive  auy  such  compensa- 
tion as  he  Bska,  because  it  Is  prohibited 
*by  law  and  previous  notice.  But  [*4  4  0 
a^dn;  if  such  were  not  the  ease,  he  baa  still 
failed  to  make  out  his  right  in  other  particulars 


equally  k 
of  this  e 


head  of  the  executive  department  who  i 
ployed  him,  nor  was  any  usage  proved  or  h- 
tempted  to  be  proved  In  its  favor;  on  the  con- 
trarf,  we  have  seen  that  the  head  of  the  War 
Department,    by    published    orders    In    Maroh, 


an  allowance  of  fuel  and  Quarters,  and  certain 
traveling  expenses;  and  toe  whole  system  In 
regard  to  allowances  to  officers  taken  from  the 
service  to  perform  such  dnties,  rither  in  the 
pay,  commissariat,  or  quartermaster**  depart- 
ments, ia  shown  to  be  exactly  the  reverse  of 
what  the  defendant  claims,  and  exactly  in  ac- 
cordance with  what  he  is  allowed;  that  £•,  a 
sum  to  cover  his  additional  expenses,  added  to 
his  pay. 

Thus  fails  the  endeavor  to  sustain  this  claim 
on  principles  derived  from  the  judicial  decis- 
ions of  this  court.  It  U  aa  little  sustained  by 
them  as  by  positive  law. 

6.  If  the  defendant  eonid,  however,  have  da- 
rived  color  from  any  general  laws;  or  if  ha 
Foutd  have  brought  his  ease  within  the  prlnd- 

C'  I  established  by  this  oonrt  in  1833;  if  there 
been  a  previous  usage  to  make  mch  allow- 
ances, and  If  they  had  been  sanctioned  by  the 
Secretary  of  War,  still  his  present  cUlm  would 
not   avail  him.     The   servioe    was    performed 


officer  of  the  army  shall  receive  any  per  cent. 
additional  pay,  extra  allowance  or  eompen- 
tion,  In  any  form  whatsoever,  on  account  of 
the  disbursing  of  any  public  money  appropri- 
ated by  law  during  the  present  session,  for 
fortifications,  execution  of  surveys,  works  of 
internal  improvement,  building  of  arsenals, 
purchase  of  public  supplies  of  any  description, 
T  for  any  other  service  or  duty  whatsoever, 
nless  authorieed  by  law."  Tbe  dnty  of  the 
defendant  is  not  one  arising  under  any  of  the 
ipecifled  appropriations  for  the  session  of  1S3S; 
t  is  embraced,  it  at  all,  by  the  final  clause: 
'for  any  other  service  or  duty  whatsoever,  un. 
ess  authorised  by  law.*  It  ia  admitted  that, 
f  this  Is  a  general  provbion,  applicable  to 
ather  years  than  18X5,  it  is  a  legal  probiUtlon 
of  the  defendant's  claim.  we  are  then 
*to  ascertain  whether  it  is  so  limited.  1*441 
It  is  submitted  that  H  Is  not;   that  It  Is  a 


iltlonal  pay,  extra  allowance  or  oompeosatlon, 
in  any  form  whatever,  for  any  service  or  duty 
Lvh  at  soever,  unless  authorised  by  law.  Thfa 
provision  should  be  so  construed  because  such 
'fl  the  general  intention  of  the  act,  and  becanae 
luch  is  the  true  grammatical  construction  of 
its  languaga.    The  general  intention  of  the  act 
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■  legiiUtion 

•uccesBivelf,  in  ISIO,  1B21,  1826,  and  1834, 
CongrcM  had  legislated  od  these  allowiuKei  to 
officers  of  the  army.  They  had,  in  BucccBsion, 
poBitlvelf  forbidden  that  when  they  were  called 
on  to  perform  duties  in  the  pay  department, 
the  cammiBsariat,  a*  quartermaiter,  or  in  mq- 
nectiOD  with  Indian  a^ncles,  the;  should  bo 
limited  to  a  small  addition  beyond  their  pay. 
Nothing  caa  more  clearly  show  the  intention  of 
Congress,  aa  to  the  general  rule  It  desired  to 
Mtablish.  It  had,  by  law  after  law,  up  tr 
1834,  put  its  reto  a^iust  these  allowances  ii 
each  of  the  branches  in  which  thev  were  most 
usually  claimed.  In  1836,  the  subject  of  the 
internal  improve ments,  to  which  this  ap- 
propriation act  immediately  referred,  was  bo- 
fare  them;  that  was  another  class  in  which  It 
was  known  similar  claims  were  madej  they 
declared  that,  in  the  appropriations  they  were 
then  making,  such  allowances  should  be  for- 
bidden; and  they  determined  to  close  the  sub- 
ject by  a  general  declaration  to  the  same  effect 
in  regard  to  all  ofBcers  of  the  army.  So  to  do 
was  evidently  to  carry  out  their  previously  ax- 
pressed  intention;  it  was  perfectly  oonsiatent 
with  it;  it  makes  the  whole  legislation,  in  re- 
gard to  the  ofBcers  of  the  army,  harmonious. 
So,  too,  if  we  look  at  their  subsequent  legis- 
lation; we  Bnd  them,  In  1839,  adopting  a 
similar  provision  (9  I«ws  U.  B.  1013)  In  re- 
gard to  "all  officers  in  every  branch  of  the 
public  service ;"  thus  completing  a  system 
which  was  commenced  In  I81S,  or,  perhaps, 
earlier,  never  relinquished,  and  enforced  sue- 
cessivety,  as  cases  occurred  which  showed  a 
deviation  from  it.  That  the  construction  of 
the  provision  of  1836,  therefore,  as  a  perma- 
nent one,  applicable  to  all  officers  of  the  army, 
is  in  accordance  with  the  intention  of  Congress, 
win  hardly  be  denied.  On  the  other  hand,  is 
the  limitation  of  it  to  a  single  year  consistent 
with  such  Intentioni  It  is  not,  in  the  first 
442*]  place,  'because  it  is  at  variance  with 
these  previous  laws;  in  the  second  place,  there 
U  no  conceivable  reason  why  it  should  be 
limited  to  the  year  183S;  there  was  nothing 
peculiar  in  the  duties  or  services  of  that  year. 
Again;  there  Is  nothing  in  the  nature  of  the 
provision  that  should  make  it  temporary;  If 
it  was  just  in  one  jear.  It  was  just  in  another; 
it  was  as  much  so  in  183G  as  in  1834  or  1839; 
in  fact,  this  class  of  duties  was  unusually  large 
in  1836;  the  disbursements  were  very  great; 
the  labors  of  the  officers  were  such  as,  far 
more  than  in  former  years,  to  entitle  them  to 
an  allowance,  if  the  policy  of  the  laws  justified 
It  There  is,  then,  every  reason  to  suppose 
that  Congress  intended  to  make  a  general  pro- 
vision; and  none  for  believing  that  they  in- 
tended to  make  a  temporary  one.  This  should 
have  great  weight  with  us  in  construing  lan- 
guage that  is  doubtful. 

But,  examining  the  clause  in  Ita  grammatical 
construction  brings  us  to  the  same  result.  It 
cannot  be  properly  read  as  limited  to  a  single 
year;  the  limitation  is  simp'y  a  reference  to 
particular  appropriations  which  are  included  in 
the  provision;  a  desi^ation  of  tham.  not  a 
qualification  of  the  general  and  specifle  enact- 
ment. It  says  that  no  officer  shall  receive 
sxtra  compensation  on  account   o(  disbursing  I 


any  publle  money  appropriated  Anring  the 
present  aetsloB  for  fortiBcations,  etc.,  or  any 
other  eervioe  or  duty  whatsoever,  unlesa  an- 
tborized  by  law.  The  only  subject  to  which  the 
words  "during  the  present  session"  refer,  mn 
what  Is  then  appropriated.  Are  duties  and 
services  "appropristed  I"  Wo  must  read  the 
sentence  in  one  of  two  ways;  either  it  la  ta 
be  read  "no  officer  shall  receive  extra  earn- 
pensation  for  any  other  service  or  duty  what- 
soever, unless  authoriied  by  law,"  which  la  « 
general  provision,  or  it  Is  to  be  read  '^o  oSoer 
shall  receive  extra  compensation  on  account  of 
disbursing  any  public  money  appropriated 
during  the  present  session  for  any  service  or 
duty,  unless  authoriied  by  taw."    Id  the  firat 

E'ace,  this  presents  a  contradiction  In  terau. 
ow  can  the  money  be  "appropriated  for  a 
service  or  duty,"  and  yet  tke  swvioe  or  dot y  not 
to  be  "authorised  by  lawT"  But,  ag^,  bow 
can  it  be  said  that  an  appropriatloD  Is  made 
for  "a  service  or  duty  t"  TWe  are  words  that 
relate  to  the  performance  of  acts  by  offiona, 
not  to  what  is  the  subject  matter  of  an  ap- 
propriation} the  particular  works  mentioned 
are  objects  of  appropriation,  *and,  as  [*44S 
the  yearly  provision  lor  them  Is  the  subject  of 
the  bill,  it  is  natural  and  proper  that,  In  speak- 
ing of  it,  they  should  be  so  alluded  to;  to  «x- 
tend  it  beyond  this  1*  to  give  it  a  conatruetloi 
that  the  words  do  not  f^ly  authorise. 

It  is  submitted,  then,  that  the  decision  of 
the  Circuit  Court  ought  not  to  be  reversed,  b« 
cause  no  case  for  reversal,  on  the  defendant** 
own  ground,  is  presented  by  his  bill  of  ezcw- 
tions;  and  if  his  ease  were  properly  set  fortll, 
yet  the  decision  of  the  court  Is  in  accordance 
with  the  law  as  prescribed  by  the  statute  book, 
and  aa  expounded  by  this  tribunal. 

Mr.  Justice  Stoiy  delivered  the  opinion  ot 
the  court: 

This  Is  the  ease  of  a  writ  of  error  to  tha 
Circuit  Court  for  the  District  of  Georgia. 
The  original  suit  was  brought  by  the  United 
States  against  Dr.  Philip  Minis  (the  plaintiff 
in  error),  to  recover  the  balance  of  the  thirteen 
thousand  Ave  hundred  and  eighty-nine  dollars 
and  five  cents,  due  from  him  to  the  United 
States.  At  the  trial  of  the  cause  upon  the 
general  issue,  a  transcript  of  the  account  fioaa 
the  Treasury  Department  establishing  the 
balance  was  given  in  eridenoe;  and  the  sole 
question  in  controversy  between  the  partiea 
was,  whether  l^.  Minis  was  entitled  to  credit 
for  certain  items  which  had  been  disallowed  by 
the  Treasury  Department.  The  principal  Item, 
and  the  only  one  now  In  controversy,  was  m 
claim  by  Dr.  Minis,  who  was  a  surgeon  in  the 
army,  and  was  appointed  military  disbursing 
agent  for  removing  and  subsisting  the  Cherokee 
Indians,  of  two  and  a  half  per  cent,  commia- 
sions  00  the  sum  of  Ave  hundred  and  fourteen 
thousand  two  hundred  and  thirty-seven  dollars 
and  sixty-one  cents  actually  disbursed  by  him 
In  the  course  of  his  agency  in  1636  and  18ST. 
No  evidence  was  offered  on  the  part  of  Dr. 
Minis  of  any  contract  or  of  any  usage  of  the 
government  for  the  allowance  of  any  such  com- 
mission, in  cases  of  this  sort.  The  counsel  for 
Dr.  Minis,  among  other  things  (not  material  in 
the  present  state  of  the  case),  prayed  tko 
oonrt  to  inatrnet  the  jury,  L  That  the  elanaa 
Peien  IS. 
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in  tlM  Act  of  Congr«M   of  the  3d  of  Hard),    for  fortiflcatloni,  ezeeuttoii  of  inrreft, 
IBSB,  eh.   303,   which   wa«   relied  upon   as  thi    of  intem&l  improvement,  building  of  >n 


,  irorks 
_  .  _  f  KiBenala, 
anthority  hj  which  the  defendant'B  claim  purchase  of  public  supplies  of  anj  description, 
for  commisstODs  was  rejected,  did  not  or  for  any  other  service  or  duty  whatsoeTer, 
apply  to  the  defendant's  case;  because  unless  authorized  by  law."  The  argument  on 
it  ezpresslj  refers  to  moneys  appropriated  behalf  of  tha  United  States  is  that  this  pro< 
dnrlBff  that  session  of  Congress,  and,  therefore,  viso,  although  found  in  a  mere  appropriation 
44V]  'that  the  second  auditor  erred  in  dissal-  law  of  a  limited  nature,  i*  to  be  construed,  hj 
kywfng  the  charge  for  commissions.  2.  That  reason  of  the  words  "or  tor  any  other  serviot 
the  defendant  was  entitled  to  tbe  commissions  or  duty  whatsoever,  unless  authorised  by  law," 
chargedby  him,  as  well  from  the  long  egtabliahed  to  be  permanent  in  its  operation,  and  appU- 
praetiee  of  the  government,  as  from  the  law  cable  to  all  future  appropriations  where  omoers 
of  the  land;  there  being  no  law  prior  to  the  Act  of  the  Army  are  employed  in  such  service  or 
of  th«  Sd  of  March,  1S39,  disallowing  comniia-  duty;  and  that  it  appears  from  the  reeordt 
■ioDS  on  moneys  disbursed  for  the  government,  that  this  was  tbe  very  ground  on  which  tha 
3.  That  the  charge  for  commissions  should  bo  Treasury  Department  rejected  the  claim  of  Dr. 
allowed,  because  the  charge  is  made  for  the  Minis  for  commissions.  The  same  question  has 
disbursement  of  moneys  appropriated  durinff  been  made  and  fully  argued  in  the  case  of  Or*' 
the  laMlons  of  Congress  of  1836  and  1837;  and,  tiot  v.  The  United  States,  at  the  present  t«rm; 
therefore,  that  neither  the  Act  of  1836  nor  of  and  we  have  given  it  our  deliberate  considera- 
1830  was  applicable.  tion.  We  are  of  opinion  that  such  is  not  the 
These  instructions  the  court  refused  to  true  interpretation  of  the  terms  of  the  pro- 
give;  but  instructed  the  jury  "that  in  the  viso;  and  that  it  is  limited  exclusively  to  ap> 
relations  which  the  defendant  had  stood  to  the  propriatinns  made  at  the  session  of  183S 
United  States,  as  an  officer  in  the  army,  fae  It  would  be  somewhat  ususual  to  And  «a- 
bad  no  claim  by  law  for  eommiesions  on  the  grafted  upon  an  act  making  special  and  tern- 
mm  disbursed  by  him,  whatever  interpretation  porary  appropriation,  any  provision  which  was 
might  be  given  to  the  concluding  proviso  of  to  have  a  general  and  permanent  application 
the  Act  of  the  3d  of  March,  1S35,  ch.  303;  and  to  all  future  appropriations.  Nor  ought  such 
admitting  that  such  proviso  was  limited  to  a  an  intention  on  the  part  of  the  Legislature  to 

tirohibitioa  per  cent,,  additional  pay,  extra  al-  be  presumed,  unless  it  is  expressed  in  the  most 

owanoe  or   compensation,   on   account   of   dis-  clear  and   positive  terms,  and  where  the  Ian- 

bursing  any  public  money  appropriated  by  law  guage  admits  of  no  other  reasonable  Interpre- 

duriog  the  session  of  Congress  when  the  act  tation.     The  office  of  a  proviso,  generally,  ia 

was  passed  containing  the  proviso;   that  said  either  to  except  something  from  the  enacting 

proviso  could  not  be  interpreted  to  give  com-  clause,  or  to  qualify  or  restrain  its  generality, 

missions  or   per  cent,   upon   disbursements   of  or  to  exclude  some  possible  ground  of  miain- 

antecedent    or    subsequent    appropriations    of  terpretation  of  it,  as  extending  to  cases  not  in- 

money  by  Congress,  unless  the  same  were  au-  tended  by  the  Legislature  to  be  brought  within 

thorited  by  law;   and  that  no  law  authorized  its  purview.    A  general  rule,  applicable  to  all 

the    defendant    to    char^    cimmissionsi     and  future  cases,  would  most  naturally  *be  [*44( 

therefore  that  the  second  auditor  bad  not  erred  expected  to  Dnd  its  proper  place  in  some  dis- 

in  disallowing  commissions  to  the  defendant."  tinct   and    independent   enactment. 

To  this  i^lnion  of  the  court  the  defendant  ex-  Now,  the  language  of  the  present  proviso  la 

oepted.    The  jury  found  a  verdict  for  tbe  Unit-  perfectly   satisfied   by   confining   its   operation 

ed   SUtes,  afUr  deducting  certain  other  dis-  to  appropriations  to  be  made  during  the  then 

allowed  items;  and  judgment  was  rendered  ac-  exigting  session.    It  aeems  clear  that  the  words 

cordingly,  for  the  United  States;  and  the  pres-  of  the  proviso  ought  to  receive  this  interpreta- 

ent  writ  of  error  is  brought  to  revise  tliat  judg-  tion,  it  the  last  clause  "or  for  any  other  service 

tnent.  or  duty  whatsoever,  unless  authorized  by  law" 

It  ia  certainly   true,  as  hss  been  suggested  were    left    out.      The    proviso   would   then    in 

•t  the  bar,  that  the  case  is,  as  to  the  evidence  legal  effect  read:   that  no  officer  of  the  army 

necessary  to  raise  some  of  the  questions  very  shall  receive  any  per  cent,  or  additional  pay. 

Imperfectly  and  defectively  stated;  and  there-  extra  allowance  or  compensation,  in  any  form 

fore   some   of   the   instructions   might   on   this  whatever,   on   account   of   the   disbursing   any 

»cGount   have   been   well   refused.     It   is,  how-  public  money  appropriated  by  law  during  the 

«ver,  much  more  satisfactory  to  us  to  be  able  present  session,  for  fortifications,  for  execution 

to  dispose  of  the  case  upon  its  true  merits.  of  surveys,  for  works  of  internal  improvement, 

Tha    first    instruction    asked    embraces    the  {^t  building  of  arsenals,  for   the   purchase  of 

uestion,    what    is    the    true    construction    of  public    supplies   of   every    description.      What 

fae    first    section    of    the    Act    of    the    3d  of  difficulty,  then,  ia  created  by  the  addition  of 

445']  'March.  1835,  ch.  303,  entitled    An  Act  the  subsequent  clause!    In  our  judgment  none 

inakins   certain   additional   appropriations    for  whatsoever.     The  preceding  enumeration  is  ot 

the  Delaware  Breakwater,  and  for  certain  bar-  .^          j^,  io  disbursing  public  money  on 

bora   and  removing  obstruction,  in  and  at  the  P^               particular  appropriations   tor   for- 

tions,  contain,  the  following  p^viso.  "I^o^ded  B^?"  "■*»  "^^^  appropriations  might  be  mad. 

that  no  officers  of  the  army'^shall  receive  any  during  the  wme  session  for  other  objects  not 

|>er  cent,  or  additional  pay,  extra  aUowance  or  comprehended   m   the   preceding   enumeration; 

Mmpenaation,  in  any  form  whatsoever,  on  ac-  Kid    therefore,    ex    industria,    the    aubeequent 

Mnnt  of  the  disbursing  any  public  money  ap-  clause  was  added  to  supply  any  defect  of  this 

proprlated  by  law  during  the  present  aeasion  nature,  and  to  cut  off  all  eUimv  for  ucm.pay, 

1*  L.  ed.  !),  v^.UU^^K-t,** 
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"for  fortiflcationi."  It  would  then  be,  that 
no  officer  of  tbe  army  ahall  receive  nnj  per 
cent,  etc,  od  account  of  diiburaing  an;  public 
mone;  appropriated  bj  law  during  the  pres- 
ent aaaaian,  for  fa  rtifl  cations,  or  for  any  other 
Murrice  or  dut;  whataoeTer.  ThiB,  too,  ie  tbe 
grammatical  Benitt  of  the  words  of  the  wbole 
proviso,  In  the  order  in  which  they  stand. 
On  the  other  hand,  the  interpretation  put  upon 
the  proviso  on  trehalf  of  the  United  States,  re- 
quires the  court  to  read  it  as  if  tbe  last  clause 
were  wholly  independent  of  the  preceding 
eonmeration,  and  permanently  prohibited  any 
extra  allowance  or  compensation  "for  any  other 
s«r*ice  or  duty"  than  disbursements,  but  pro- 
hibited it  for  disbursements  only,  under  ap- 
propriations made  during  that  teMion.  This 
would  seem  obrioualy  to  be  inconsistent  with 
4«7'1   the   policy   "upon   which   the  lupposed 

Krmaneney  of  the  proviso  is  made  to  rest. 
le  prohibition  would  then  be  utterly  inappli- 
cable to  disbursements  of  future  appropriations, 
which  in  most  oses  ia  the  leading  item  of 
eiiarge,  and  would  be  confined  to  "any  other 
servtoe  or  duty."  Such  an  interpretation  cer- 
tiiinly  ought  not  to  be  adopted  in  a  proviso 
to  an  act  making  appropriations  for  certain 
spedOed  objects,  unless  it  be  unavoidable.  And 
to  make  the  proviso  appiy  to  disbursements 
under  future  appropriations  generally,  the  court 
would  be  driven  to  interpolate  into  it  the 
words  "or  at  any  future  session;"  a  liberty 
which,  conaiBtentiy  with  the  knovm  limits  of 
judicial  duty,  couid  never  be  properly  assumed. 
The  subsequent  legislation  of  Congress,  even 
if  it  could  be  brought  in  aid  of  the  srgu- 
ment,  rather  tends  to  confirm  than  to  impugn 
the  interpretation  which  we  have  given  to  the 
proviso.  It  was  not  until  the  Act  of  3d  March, 
1839,   eh.   B2,   that    Congress    made   a   genera! 

Srovision  on  the  subject,  and  enacted,  by  a 
istinct  section,  that  no  officer,  in  any  branch 
of  the  public  service,  or  any  other  person, 
whose  salaries,  or  whose  pay  or  emolument  is 
or  are  fixed  by  law,  shall  receive  any  eitra 
allowance  or  compensation  in  any  form  what- 
ever for  the  disbursement  of  public  mon- 
ey, or  the  performance  of  any  other  service, 
unless  the  said  extra  allowance  or  compensation 
be  allowed  by  law.  Tlie  generality  of  this  sec- 
tion would  seem  to  show  that,  until  that  peri- 
od, no  law  existed  on  the  subject  which  was 
permanently  applicable  to  any  branch  of  the 
public  sen'ice. 

We  think,  then,  that,  according  to  the  natu- 
ral meaning  of  the  words,  and  the  order  in 
which  they  stand,  the  true  interpretation  of  the 
whole  proviso  ia,  that  it  is  limited  to  appro- 
priations made  during  the  seasion  of  1835.  If, 
therefore,  the  disallowance  of  Dr.  Minia'a  claim 
to  commissions  depended  upon  the  Act  of 
lS3fi  (as  was  the  construction  of  the  Treasury 
Department],  the  instruction  asked  on  this 
point  ought  to  have  been  given  by  the  Circuit 
Court. 

But  w«  are  of  opinion  that  his  claim  was 
properly  disallowed  upon  another  and  distinct 
ground.  No  eridence  of  any  contract  or  usage 
tnu  offered  to  aufltain  it;  mi  the  cok  &v^»Mit 
MO0 


to  uj  to  HO  directly  within  the  provktoai  ol 

the  Act  of  30th  of  June,  1834,  ch.  162,  for  tl» 
organization  of  the  Department  of  Indian  jU- 
The  4th  section  of  that  act  provides  that 


States  to  execute  the  duties  of  i 
agent."  Tbe  13th  section  further  provides  that 
"the  duttea  required  by  any  section  of  this  aot, 
of  military  ofltcers,  aball  be  performed  without 
any  other  compensation  than  their  actual  tn,y- 
eling  expentes."  Dr.  Minis  being  a  surgeon  is 
tbe  army,  wa«  appointed  disbursing  agent  foe 
removing  and  subsisting  the  Cherokee  Indiana, 
and  has  been  allowed  a  compensatioD  for  hii 
traveling  expenses,  under  tbe  agency,  of  Hvs 
dollars  per  diem,  amounting  in  the  wholo  to 
tbe  sum  of  one  thousand  four  hundred  and 
twenty  dojjars.  It  is  not  pretended  that  tUt 
sum  waa  not  a  reasonable  compensation. 

It  has  been  suggested  at  the  argument  that 
no  other  agents  are  within  tbe  purview  of  tfas 
Act  of  IB34  than  such  Indian  agents  as  are  to 
be  appointed  under  that  act  as  general  IndiiK 
agents,  and  that  Dr.  Minis  was  not  ia  that  pre- 
dicament. But  looking  to  the  whole  aoopt 
andobjectof  thatact,  contcmplatins,  as  it  does, 
that  military  officers  might  be  called  upcm  ta 
perform  duties  in  connection  with  the  general 
Indian  agents,  by  the  direction  of  the  President, 
we  cannot  but  entertain  the  opinion  that  tht 
terms  of  the  act  were  designed  to  exclude  miA 
military  officers  from  any  other  compensation 
than  their  traveling  expenses;  as  in  truth,  whes 
detached  upon  such  special  service,  they  wera 
still  entitled  to  their  ordinary  military  pay  and 
emoluments. 

It  has  also  been  suggested  that  the  disburse- 
ments in  the  present  case  were  not  properly  at 
Eublic  money,  because  it  was  money  stipulated 
y  treaty  to  be  paid  to  the  Cberokeea  upas 
their  removal  and  the  cession  of  their  landa. 
But  we  think  this  objection  is  unmaintainahls. 
The  payments  made  were  properly  public  mon- 
ey, and  the  disburflcments  thereof  were  OB  M- 
count  at  the  United  State*,  and  for  tfaeir  om 
and  beoeHt,  in  fulfilment  of  the  obligations  ef 
the  treaty. 

Upon  the  whole,  therefore,  we  are  of  optnlM 
tliat  the  Circuit  Court  rightfully,  under  all  tte 
circuniHtanccg  of  the  caae,  refused  the  inatnw- 
tions  prayed  for;  and  gave  the  very  initnr 
tion  which   wis  required  by  law. 

The   judgment   is,   therefore,   affirmed. 


ROBERT   SLAUGHTER,   Defendant   !n   Error. 
JOHN  W.  BROWN,  Moses  Groves,  R.  U.  Rob- 
erta,    and     Jamea     Graham,     Plaintiffs    in 
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IN  amr  from  th*  dretdt   Cotirt  of  the  United 
SUtM  for  tho  EMt«ni  Dlatilet  of  Lonbiau, 
In  tha  flrat  cue,  the  dafentUnt  la  error,  on 
th*  nth  da.j  of  Pebraar;,  IB30,  had  liiBtltut«d 
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a  promiiaoTj  note  for  tha  aum  of  acTm  thou- 
aand  eight  htuidred  and  aeventy-flve  dollar*, 
dated  at  Natohei,  on  the  20th  of  December, 
1830,  payable  at  the  CommereUI  Bank  At  Nat- 
ohex,  arawn  hj  John  W.  Brown  to  the  order  of, 
and  indoived  bj  R.  M.  Robert*,  and  al*o  tn- 
doreod  b;  Mooea  Orovea  and  James  Graham,  pay- 
able at  the  Commercial  Bank  at  Natches  twen- 
ty-four months  after  date;  which  note  had 
becD  regularly  protested  for  nonpayment. 

In  the  second  caae,  the  suit  had  been  iiutltn- 
ted  on  the  Bth  day  of  April,  183S,  on  a  promii- 
aory  note  for  seven  thousand  dollars,  also 
drawn  by  John  W.  Browo,  payable  at  tha  Com- 
mercial Banic  at  Natcbec,  to  EL  M.  Bobwts,  or 
order,  at  Natchea,  and  indorsed  by  him  and  tb* 
other  plaintiSa  in  error,  dated  SOtb  Decemlier, 
1838,  payable  and  aM[oUable  tw^ve  montfaa 
after  daU,  and  r^nlarly  protart*d  for  Bonpay- 


the  drawer,  Biowa,  to  tha  plalnUff,  in  part 
payment  of  the  priea  of  oartain  alaveg  pur- 
ehaaed  by  him  from  th*  plaintiff,  and  th*  notea 
wer«  given  at  Natdiec,  in  the  State  of  Hiasia- 
iipid,  on  or  about  the  day  of  their  dates,  fespee- 
tively.  Hut  the  petitioner,  Bobert  Slaughter, 
did  Introdne*  into  th*  State  of  ICuisalppi,  aft- 
er the  flnt  day  «f  Uay,  1633,  th*  alav**  for 
which  the  notea  were  givni,  aa  merohindiae,  and 
for  sale;  and  did  sell  the  slaves,  so  imported,  t« 
tbe  said  Brown;  and  did  take,  in  part  payment 
thereof,  the  aald  notes,  which  had  been  in- 
doraed  in  blank  by  the  respondent*  to  aceom- 
modate  the  said  Brown. 
The   respondents   alleged   tliat   the   eaoae  or 


of  no  eHect;  liecauae  the  oontraeta  on  which 
they  are  fonnded  are  In  direct  violation  of  the 
conatitntioD  of  the  State  of  Hlsatssippi,  which 
expressly  prohibits  the  Introduction  of  slaves 
into  that  State,  as  merchandise  or  for  sale,  aft- 
er the  first  day  of  May,    1S33. 

Afterwards,  on  the  Mth  of  June,  1830,  the 

following  agreement  wna  filed,  in  each  of  th* 

eaaea,  aa  a  statement  of  facts  by  the  partiesi 

"In  thia  ease  It  is  cotkiented  that  t^  opsation 
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of  fnud  i*  valTed  by  defendant!,  except  H 
469*]  heretnafter  reBcrred;  the  caw  *U  to  be 
defended  aoleljr  on  the  (jnwtiou  of  the  lenlttj 
•ud  validity  of  the  conaideration  for  which  the 
notea  eued  on  i*et«  given.  It  ii  admitted  that 
the  itaves  for  irhlch  aaJd  notee  were  given  were 
Imported  Into  Miaaiuippi,  u  merchandiee,  and 
for  sale,  in  the  year  1835  and  1836,  by  plaintiff, 
but  without  any  previooi  agreement  or  under- 
■tanding,  expreu  or  implied,  between  plaintiff 
and  ainr  of  the  partlea  to  the  note,  but  for  aale 
generally,  to  any  person  who  might  wiah  to 

rvhase.    The  elavea  have  never  been  returned 
plaintiff,  nor  tendered  to  him  by  any  of  the 
partie*  to  the  notes  eued  on." 

The  eonstitution  of  the  Slate  of  MJBsinsippl, 
adopted  in  1832,  provided,  in  the  2d  eectiun, 
title   "elavea,"   u   followa: 

"The  introduetfon  of  alaret  into  this  Slate, 
U  merchaodlse,  or  for  aale,  shftll  be  prohibited 
from  and  after  the  flrat  day  of  May,  1833;  pro- 
vided the  actual  aettler  or  settlera  ehall  not  be 


for  their  own  Individual  use,  till  the  year  IB4S," 
The  caaea  were  argued  by  Mr.  Gilpin  and 
Mr.  Walker  for  the  plaintiffe  in  error,  and  by 
Ur.  Jonei,  Mr.  Clay,  and  Mr.  Webatei,  for  the 
defendants. 
Mr.  Gilpin,  for  the  plaintiff  in  error: 
Thia  ia  a  caae  which  involves  but  a  single 
queation,  yet,  that  it  is  one  of  lurpoasing  inter- 
est is  proved  by  the  ability  with  which  it  has 
been  oiscusaed,  the  zeal  and  eloquence  with 
which  every  position  in  relation  to  it  has  been 
scanned.  The  simple  and  aingle  inquiry  Is, 
whether  a  contract,  directly  opposed  to  a  con- 
stitutional proviaion,  not  accompanied  with  any 
tegislative  action,  will  be  carried  into  effect  by 
the  judicial  tribunals. 

The  flrat  conatitution  of  the  State  of  Mieais- 
■Ippi  waa  adopted  on  the  16th  of  August,  1817, 
and  solemnly  approved  by  Congress  (3  Story's 
Laws  ITIS),  and  by  the  Preaident  on  the  10th 
December  of  the  same  year.  In  ita  article  en- 
titled "alavea"  waa  thia  proviaion:  "The  Gen- 
eral Assembly  shall  have  no  power  to  prevent 
emigrants  to  this  State  from  bringing  with 
them  such  persons  as  are  deemed  slaves  by  the 
laws  of  any  one  of  the  United  States,  so  Ions  as 
any  persons  of  the  same  age  or  description  ansll 
4SS*]  *be  continued  in  slavery  by  the  laws  of 
thia  State;  provided,  that  such  person  or  slave 
be  the  bona  Qde  property  of  auob  emigrants." 
And  afterwards,  the  same  article  continuea, 
"They  shall  have  full  power  to  prevent  slaves 
from  being  brought  into  this  State  aa  mercban- 

In  the  ye».t  1B22  a  law  was  passed  (Revised 
Code  of  Misa.,  165)  declaring  that  if  alaves  were 
brought  for  sals,  he  who  brought  them  moat 
have  a  certificate,  made  before  certain  persons, 
of  the  place  from  which  they  came,  to  serve  as 
evidence  of  their  good  ebaracter;  and  a  severe 
penalty  was  imposed  for  a  violation  of  it. 

In  the  Sams  year  a  law  was  passed  (Revised 
Code  of  Miss.,  154)  declaring  tbat  persons  held 
to  service  for  life  in  other  States,  and  brought 
into  the  Slate  of  MiBsissippi,  pursuant  to  law, 
and  DO  others,  should  be  deemed  slaves. 

On  the  second  Monday  of  September,  1832, 
a  convention  met  at  Jackson,  to  amend  tlie 
State  conatitution.     The  very  first  amendment 


proposed  by  the  eommlttw  was  t«  atter  tbs 

article  "slaves,"  by  striking  out  tbe  words,  that 
the  Legislature  'shall  have  power  to  prevent 
alaves  being  brou(^t  into  tUs  SUte  aa  mer- 
ohandiae,"  and  to  inaert  in  lien  of  them,  "the 
introduction  of  slaves  into  this  State,  aa  mer- 
chandise, shall  be  prohibited  aftar  the  —  day 

of ,  18-." 

As  soon  aa  it  came  up  for  dlacuaaion,  it  was 
proposed  to  date  the  prohibition  from  May, 
1833.  It  was  moved  to  make  it  18M.  Tlw 
former  waa  adopted.  It  was  then  nropoaed  to 
add,  that  "no  law  aball  be  passed  before  1S50 
lo  prevent  any  citizen  of  the  State  from  pnr- 
cbaaing  and  bringing  in  alaves  for  his  individual 
use."  This  also  passed.  In  the  subsequmt 
sta^a  of  the  proeeedinga  of  the  convention  tiM 
subject  became  matter  of  long  debate,  and  waa 
Hnally  referred  to  a  committee,  of  which  Judge 
Trotter  was  a  member,  who  reported  the  clausa 
as  it  had  atood  before;  leaving  to  the  Legisla- 
ture the  power  to  prevent  the  importation  of 
slaves  aa  merchandise.  To  thia,  a  danae  was 
moved  aa  an  amendment.  In  the  worda  now 
forming  a  part  of  the  constitution,  and  adopted 
by  a  vote  of  twenty-aii  to  seventeen.  Judge 
Trotter  and  Governor  Lynch  both  voting  aninat 
it.  That  clauae,  thus  adopted  in  lieu  of  tbat 
which  waa  in  the  constitution  of  1817,  ia  in  the 
following  worda:  "Section  2.  The  introduction 
of  slavea  'into  this  State,  as  merchan-  1*454 
.ited 

the  actual  settler  or  setilers  aball  not  be  pro- 
hibited from  purchasing  slaves  in  any  State  of 
this  Union,  and  bringing  tbem  into  this  State 
for  their  own  individual  use,  until  the  year 
ISU." 

The  Oonstitntion  also  went  on  to  declare  that 
all  laws  then  in  force,  not  repugnant  to  the 
constitution,  should  continue  to  operate  till 
they  expired  by  their  owa  limitation,  or  tUl 
they  should  be  repealed. 

On  the  2d  of  March,  18S3,  the  L^slatni* 
being  in  session,  passed  a  law  to  submit  to  Um 

Eeople  an  amendment  of  the  new  oonatitution, 
a  rcatore  to  the  Legislature  power  to  r^ulate 
this  subject,  without  the  restnint  of  a  consti- 
tutional provision.  They  enacted  (Iaws  of 
Misaiasippi,  4TB}  "that  the  second  section  of 
the  aevcnth  article  of  the  constitution  of  the 
State,  under  the  title  or  head  "Slaves,"  be  so 
altered,  changed  and  amended,  aa  to  read  aa 
foUows,  vis.:  Section  2.  Tbe  L«^alatnre  of  this 
State  shall  have,  and  are  hereby  veated  with 
power  to  pass,  trom  time  to  time,  auch  lawa, 
regulating  or  prohibiting  tbe  introduction  of 
alaves  into  this  State,  as  may  he  deemed  proper 
Siud  expedient."  To  make  thia  law  effectual  to 
change  the  conatitution.  it  was  necessary  thai 
it  should  be  approved  by  a  majority  of  tha 
citlieos  of  tbe  State,  qualified  to  vote  for  mem- 
Iwrs  of  the  Legislature.  This  was  not  donei 
and  the  clause  in  the  constitution,  therefoie, 
remained  as  it  was  adopted  In  1S32. 

When  on  the  meeting  of  tbe  Legislature,  It 
was  found  that  this  proposed  amendment  was 
not  adopted,  the  Senate  passed  a  bill  again  to 
submit  It,  ia  exactly  the  aarne  terms,  to  the 
people;  thus  showing  that,  in  their  opinion,  a 
conatitutioDsl  sanction  was  neeeasary  to  enable 
the  Leglalnture  to  regulate  the  subjeat.  The 
House  refused  to  ooocur  in  thisj  bnt  both  bodies 
P«t«ra  IB. 
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imlUl  III  pUifag  tlie  law  of  tba  23d  of  Decem- 
ber, 1633  (Iawi  of  MissisBippf,  52e),  to  Ux 
*enden  of  slaves.  A  more  certain  indication 
that  tliia  law  was  not  meant  to  apply  to  Im- 
port«n  of  slaTCB  for  sale,  but  solely  to  citizeni 
uid  residents  who  had  occasion  to  rend  them, 
oould  not  be  given.  The  Hoiue,  kt  the  same 
•eaaion,  introduced  a  bill  to  proTlde  penalties  in 
M  of  the  oonstitutional  prohibition.  It  did 
not  then  pass,  but  it  became  a  law  on  the  13th 
of  Mmj,  1837,  whidi,  owing  to  the  biennial  ses- 
455*]  lions  of  the  Legislature,  'and  the  omis- 
sion to  hold  one  at  the  following  regular  term, 
was,  in  fact,  at  the  next  meeting  of  that  bodf. 
This  law  (Laws  of  Missisaippi,  768)  enforced 
tha  prohibition  of  importationa  for  sale  by  le- 
Tere  peoalties,  declaring  that  an;  persona  who 
•hould  introduce  or  import  alaves  into  the  State, 
M  merchandise,  should  be  gulltj'  of  a  mis- 
demeanor, and  be  fined  and  imprisoned. 

In  the  year  1835,  or  1836,  as  stated  in  the  rM- 
ord,  Robert  Slaughter,  the  defendant  in  «Tor, 
Introduced  into  the  State  of  Missiasippi  a  num- 
iMt  of  slaves.  It  is  admitted,  and  makes  part 
of  the  case,  that  they  were  so  introduced  and 
Imported  "a*  merchandise,  and  for  sale."  They 
were  purdiased  at  Natches,  in  Hississippi,  on 
the  20th  of  Deoember,  1B36,  by  a  person  of  the 
name  of  Brown,  who  had  received  two  certain 
accommodation  notes  indorsed  for  his  use  by 
tlie  plaintiSs  in  error,  Qroves  and  Graham.  In 
payment  for  the  slaves  purchased  from  Slaugh- 
ter, be  gave  him  the  two  notes  so  indorsed,  one 
for  seven  thousand  dollars,  payable  in  twelvs 
months  after  date;  the  other  for  seven  thou- 
sand eight  hundred  and  seventy-five  dollars, 
payable  in  twenty-four  months  after  date.  It  is 
admitted  that  this  proceeding  took  place  with- 
out ajiy  agreement  or  understanding,  express  or 
implied,  ^tween  the  two  indorsers  who  now 
pro«eeut«  this  writ  of  error,  and  the  parties  to 
the  note. 

When  the  notes  trecame  due,  the  indorsers  rs- 


lation  of  {he  laws  of  Missiasippi,  and  suits 
instituted  against  them  in  the  Circuit  Court  of 
Louisiana.  Evidence  appears  to  have  been 
taken  relative  to  fraud  and  collusion  charged; 
but  it  was  finally  agreed  to  waive  that  question, 
and  to  leavt  the  case  to  depend  upon  the  legal- 
ity and  validity  of  the  notes  which  were  the 
consideration  of  the  plaintiff's  claim. 

The  district  judge,  sitting  as  a  circuit  judge 
in  the  court  below,  having  decided  that  they 
were    a   valid    consideration,   upon    which    the 

SlaintilT  could  recover,  the  correctness  of  that 
ecision  is  now  to  be  examined. 
It  will  thus  be  seen  that  Slaughter,  in  the 
year  1836,  and  in  the  State  of  Misaissippi,  sold 
to  Brown  alaves  introduced  by  him,  as  mer- 
diandise,  and  for  sale,  into  that  State,  in  the 
year  1S3S,  or  1836;  and  that  he  received  in  pay- 
ment therefor,  these  notes,  indorsed  by  Groves 
Knd  Graham,  and  atiU  holds  them. 
451*]  'Is  this  such  a  legal,  valid,  and  bind- 
ing contract  between  these  indorsers  and  the 
holder  of  the  notes  as  a  court_of  justice  will 
enforce!  To  make  a  contract  legal,  valid,  and 
binding,  it  is  not  suflicient  that  there  should  be 
an  agreement  on  one  xide  to  do  a  particular  act 
aa  to  pay  a  certain  sum  of  money  un  a  certnin  i 
day;  but  that  the  consideration  of  this  agree- 
10  I;,  ed. 


and  sufficient.  Piowden,  S,  t,  IT;  6  East,  fl>; 
7  Dum.  A.  Eaat,  350.  The  act  to  ba  performed 
in  this  case  was  the  completion  of  a  transaction 
in  direct  violation  of  a  prorlsloo  in  the  consti- 
tution of  the  State  of  MlBBiasippi,  the  place  of 
contract.  It  was,  that  Stanghter  would  sell  to 
Brown  slaves  imported  by  him  Into  that  Stats, 
in  1S3S,  or  ISSS,  for  the  express  purpose  of 
selling  them;  Slaughter  thus  selling  them,  and 
Brown  thus  receiving  them,  in  ths  fact  of  ths 
constitutional  provision. 

No  language  can  make  andt  a  transaction 
more  certainly  illegal  than  that  used  in  ths 
present  constitution  of  Mississippi.  It  is  aa 
absolute  and  poiitivs  prohibilion,  going  into 
full  effect  on  the  1st  of  May,  1B3S,  and  making, 
from  that  time,  the  Introduction  of  slaves  for 
the  purpose  of  sale  a  direct  violation  of  ths 
fundamental  law  of  that  State.  An  attempt 
has  been  made  on  the  argument  of  the  ease  In 
□oort  to  avoid  the  force  of  this  language,  by 
construing  it  into  a  direction  for  future  action 
by  the  Legislature,  instead  of  regarding  it  as  a 
present  and  positive  command,  deferred  only  in 
its  operation  for  a  few  months.  But  tMs  oon- 
stniction  cannot  be  sustained  either  by  the 
language  of  the  clause  itself,  or  by  a  reference 
to  the  language  of  other  sections  of  ths  consti* 
tution;  or  by  a  comparison  with  the  provisions 
of  the  previous  constitution  of  the  State,  and 
the  acts  of  its  Legislature;  or  by  the  construc- 
tion given  to  similar  language,  in  other  laws 
and  public  acts;  or  by  the  judicial  Interpreta- 
tion of  this  identical  clause,  by  every  tribunal 
of  the  State  of  Mississippi. 

There  is  nothing  in  the  language  of  the  sss- 
tion  which  eontemplatss  future  action  to  con- 


take  effect.  Not  intending  to 'enforce  immedi- 
ate prohibition,  present  words  oould  not  be 
used.  To  say  that  a  thing  is  now  prohibited, 
'which  is  now  permitted,  involves  [*4S7 
great  inaocurooy  of  language.  If,  as  was  no 
doubt  the  case,  the  people  of  Mississippi  in- 
tended that  a  person  mignt  introduce  slaves  for 
sale  until  the  1st  of  May,  1833,  but  that  on 
that  da^  hia  right  to  do  so  should  cease.  It 
seems  difficult  to  imagine  how  they  could  have 
expressed  their  Intention  In  clearer  language. 
They  forbade  it.  There  is  nothing  In  forbidding 
a  thing  to  be  done  which  requires  future  ac- 
tion. Future  action  may  be  necessary  to  pun- 
ish a  violation  of  the  prohibition:  but  that  la 
a  matter  totally  different  from  the  prohibition 
itself.  The  Act  of  the  Legislature  in  IS37 
makes  a  violation  of  this  prohibition  an  offense 
punishable  by  fine  and  imprisonment,  but  this 
is  not  the  prohibition — that  Is  already  complete. 
Suppose  this  aot  of  the  Legislature,  instead  of 
imposing  a  fine  and  punishment,  lud  gone  no 
farther  than  the  constitution  itself  has  done, 
and  had  enacted  that  such  importation  should 
be  prohibited  after  a  certain  day,  vrill  It  be  con- 
tended that  when  that  day  arrived  a  still  fur- 
ther law  was  neceasaryl  A  law  containing  no 
penalty  for  transgression  may  be  defective  in 
its  operation  on  the  individual,  but  it  is  com- 
plete to  establish  the  nature  of  the  offense.  In 
Misaiesippi  a  traffic  in  alaves  existed  which  the 
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olarcd  that  It  ihonld  atop  »ft«r'a  eertftfn  day. 
Thaj  do  not  lay  a  law  shall  be  pasaed  to  stop 
It,  but  thej  Hy  It  shall  atop.  If  the;  had  in- 
taided  to  leave  It  to  future  leKialatlon,  the; 


....  ..     •  beforai  it  can  only  eay, 

•omtitntlon  ha*  aald,  tUa  traffic  *hall  atop;  if 
anything  waa  to  be  done  on  the  let  of  May, 
legialatlT*  action  night  be  neceuary;  where 
there  ii  nothing  to  be  done,  It  cannot  be.  And 
how  fatal  would  be  the  eoneequanee  if  It  were 
■  'flegf  ■  ■■  ■ 
■nay 
that  aetnallf  dona  which  the  worda  of  the 
atltntioB  forbid  to  be  done. 

If  wo  were  eren  to  admit  {for  the  lake  of 
argument)  that  aomething  U  requisite  to  make 
the  prohibition  oomplete  an  the  lit  of  May; 
atill,  what  la  there  to  require  It  to  be  legialative 
MtlonI  It  ta  aald  that  the  Introduction  of 
«SS*]  ilavea  muat  be  prohibited  *on  that  da; 
"^  law."  What  anthoriEea  the  insertion  of 
thoee  wordaT  Why  not  All  the  hiatus  with  the 
worda  "by  thli  oonetltution;"  or,  "by  the  ac- 
tion of  the  conrtal"  To  aaaume  there  (a  ablank 
to  be  filled,  and  then  to  fill  It  In  the  manner 
beet  Bulted  to  the  eaae  of  the  plaintiff,  may  be 
an  eaay  way  to  make  the  eonstitution  favorable 
to  hii  eonatruction  of  it,  but  can  hardly  be  re- 
■arded  the  proper  mode  of  Interpreting  a  writ- 
ten inatmmant.  It  la  aubmitted,  then,  that  this 
la,  by  Ita  terms,  an  absolute  prohibition,  exist- 
ing, praprio  Tigore,  on  and  aft«r  tha  let  of  May, 
1S33. 

The  eonatltutloii  of 
pbraaea  which  Illnatrate 
of  the  section  In  question.  It  declares  that 
"the  exereise  of  religioua  worship  shall  be  free 
to  all  persons."  Is  a  Taw  necesaary  to  cairT  this 
declaration  Into  effect  I  It  Is  tme  that,  without 
a  subsequent  law,  he  who  Interferes  with  the 
exereise  of  another's  worship  may  not  be  pun- 
ished, but  surely  the  privilege  Is  derlvBd,  or  the 
right  is  acknowledged,  not  under  the  law,  but 
nnder  the  gnarantT  of  the  eonstitution,  which 
is  oomplete.     So  there  are  numerous  prohibit- 


r   proTisiona,   directing   that   warrants  shall 
t    M   Isauad   without   certain    prarequiaites: 
that  property  shall  not  be  taken,  except  in 


tain  eases  i  that  officea  shall  not  be  held  beyond 
a  limited  term;  that  persons  euilty  of  bribery 
shall  be  disqualified  from  holding  office;  all 
these  have  a  future  phraaeology,  especially  the 
latter;  yet  It  will  hardly  be  contended  that  the 
prohibition  was  not  abaolute  and  complete 
without  any  farther  law.  On  tha  other  hand, 
irtiara  futun  teglslation  la  necessary,  it  is  so 
pravided.  It  b  aald  "^he  jndgw  of  all  courts 
ahall  be  eoDservators  of  ths  peace,  and  shall  be, 
by  law,  vested  with  ample  powera."  The  au- 
thority h  preaent  and  immediate;  the  partic- 
ular powers  are  to  eome  from  future  legisla- 
tion; and,  in  that  case,  it  is  so  declared.  Agtia, 
In  tha  clause  which,  per  ae,  disqnalifiea  for  brib- 
ery, it  is  provided  that  the  Leglalature  may 
disqualify  for  crime.  Numerous  smiilar  clauses, 
sontemplating  future  legislative  action,  may  be 
dted.  But  perhaps  the  strongest  illustration  ta 
ia  tb»  mfj  article  on  "slaves.  In  that  all  the 
•04 


aets  contemplated  an  foturei  yet  aemt  of  thm 
are  to  result  from  legislation  (Rev.  Stat.  St, 
3&) ;  some  spring  directly  from  the  constitutlOL 
Is  it  possible  that  this  distinction  is  without 
■meaning!  Is  it  possible  that  the  eon-  [*45f 
atltution  ahould  permit  a  discretion  to  the  L^ 
Islature  in  one  clause  of  a  section,  omit  It  h 
another,  and  permt  It  again  b  a  third,  without 
evidently  intending  to  make  that  distinctioa 
which  Is  apparent  from  its  letter! 

The   inference   which   thus  results  from  tha 


same  instrument,  becomes  more  certain  nhtn 
we  examine  the  proceedings  of  the  conventiaa 
that  framed  the  constitution,  and  of  the  L^- 
lature  in  regard  to  the  clause  in  question.  Ths 
former  constitution  made  this  prohibition  s 
future  legislative  act,  just  as  it  left  the  provl- 


inference    _    __       __    ___j     

should  remain  with  that  body!  The 
constitution  gave  it  to  the  Legislature;  tne  peo- 
ple altered  the  dauee  that  did  ao;  of  eomM 
they  meant  to  establish  the  provision,  inda- 
pendently  of  ita  action.  So  they  declared  ths 
prohibition  should  go  Into  operation  on  the  Irt 
of  May,  1833.  Did  they  fix  that  early  day, 
before  which  but  one  short  seasion  of  the  Laf- 
islature  could  occur,  and  yet  give  it  an  optioa 
to  defeat  their  express  provision!  Had  tha; 
Intended  to  do  so  would  they  not  have  ustd 
the  language  used  in  the  Constitution  of  ths 
United  States,  when  they  did  intend  to  lean 
this  option  to  Congress;  the  importation  "shall 
not  be  prohibited  by  the  Congress  prior  to  tha 

£9ar  1800!"  Const.  I.  fl.  So,  when  the  Leg- 
lature  desired  to  prevent  the  prohibition  fro* 
taking  effect,  they  passed  a  law  to  obtain  aa 
amendment  of  the  new  conatitution,  althongk 
it  had  not  yet  gone  into  operation,  so,  as  to  re- 
store this  subject  to  the  Legiilature,  and  pat- 
mlt  them  to  enforoe  the  prohibition  by  law  st 
their  discretion;  a  change  which  the  peopla 
refused  to  confirm.  Had  that  Legielatnra  eoa- 
sidared  any  further  law  necessary  to  anfoier 
this  prohibitory  clause,  their  propoeed  aasnl- 
ment  wu  totally  auperfiuous. 

ThU  idea,  that  the  use  of  a  phrase  reiatlBf 
to  a  future  event  necessarily  requires  fatxn 
action  has  been  repudiated  more  than  ones  kf 
this  court;  and  that  not  only  in  eaises  whid^ 
by  merely  prohibiting  a  thing  to  be  dons,  ds 
not  and  cannot  require  a  direct  act,  hot  ia 
case*  where  a  positive  and  allinnative  nsnlt 
was  *to  arise  from  the  language  used.  [*4M 
In  the  case  of  the  Florida  treaty  this  eonit 
said:  "although  the  words  'shall  be  ratlM 
and  confirmed  are  properly  worda  of  eoatrsd, 
stipulating  for  some  future  legialative  aet,thaf 
are  not  necessarily  so.  They  may  import  ttat 
they  'shall  be  ratified  and  confirmed'  by  IbtM 
of  the  instrument  itself."  It  haa  been  attasnt- 
ed  to  Impair  the  effect  of  this  declarattea  V 
referring  to  the  previous  oonstruetion  o(  Vit 
same  clause  In  the  case  of  Foster  and  Elsav. 
Neilson,  and  to  ascribe  the  change  to  a  wm 
difference  In  the  translation  of  certain  ^aaU 
words;   but  surely  this  view  i*  not 
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WM  iM>t  neoesMrf.  In  Foster  and  Elam  r.  Neil- 
•m,  it  U  true  tbe  m&jorit*  of  the  court  held  it 
to  be  lo ;  but  Chief  Justice  Mftrahall  ftnd  another 
tndae  held  that  the  nordi  "ahall  be  conSnned" 
■tight  be  regarded  ai  making  the  grants  as  com- 
plete tmder  the  government  of  the  United  Statet 
■■  under  that  of  Spain.  When,  attenrardi,  in 
the  eases  of  Arredondo  and  Percheman,  the 
vlftoae  waa  more  fully  considered,  with  refer- 
•nee  to  the  laws  of  nations  and  the  whole  scope 
■ad  bearing  of  the  treaty,  this  construction 
waa  given  to  them  by  the  whole  court.  It  is 
true  that  the  Spanish  version  is  referred  to;  but 
tUa  is  not  assigned  as  the  reason  of  the  change, 
bnt  merely  as  evidence  of  the  correctness  of 
tbe  later  construction.  At  all  events,  it  shows 
tkat  the  words  "shall  be"  do  not  necessarily 
dmote  future  action  where  the  scope  and  intent 
of  tbe  Inatrument  give  them  a  present  and  pos- 
itive character.  In  the  Treaty  of  1T7B  with 
Vkwnce  it  was  stipulated  that  the  subjects  of 
Itwice  "shall  not"  be  reputed  to  l>e  aliens; 
Mid  In  the  Treaty  of  Peace  in  1783  with  Great 
Britain,  the  ninth  article  provided  that  British 
nibjecta  "shall  continue"  to  hold  lands;  these 
dftUaes  were  lield  to  confer  a  present  right  to 
hold  property.  Ware  v.  Hylton,  3  Dall.  23S) 
Tht  United  States  v.  The  Peggy,  1  Cranch,  109. 
8o  in  tbe  convention  with  France  in  1801,  the 
stipulation  that  property  "shall  be"  restored 
waa  held  to  operate  as  an  immediate  reatora- 
tlon.  14  Peteia,  412.  If  words  like  these, 
forming  a  contract  between  two  nations,  in- 
ttcad  of  being,  aa  a  State  constitution  ia,  an 
ordlnanoe,  an  act  of  supreme  authority,  a  de- 
4tl»]  eree— if  words  in  a  'treaty  between  two 

CTties,  providing  for  a  thing  to  lie  done,  can 
construed,  where  such  is  the  intention  of 
tbe  contracting  parties,  to  have  a  present  sig- 
Bdflcation.  who  can  doubt  that  these  words, 
merely  prohibitory  in  regard  to  the  conduct  of 
the  eitiien,  are  to  be  so  eonatruedt 

And  »o  haa  thought  every  court  of  the  State 
of  Mississippi.  In  a  auccession  of  cases,  the 
wnatruction  of  this  clause  of  the  constitution 
hM  come  before  the  different  tribunals  of  that 
State.  Each  haa  decided  that,  so  far  as  the 
MMutruetion  of  this  clause  waa  to  be  cunsid- 
tred,  it  was  unquestionably  a  proliibition,  pro- 
prio  vigore,  of  the  act  of  importation  for  pur- 
Maea  of  sale.  Judge  Nicholson,  the  presiding 
flldge  in  one  of  the  circuits  of  the  State,  is  re- 
ported as  having  so  decided,  though  we  have 
Bot  the  ease  before  us.  Chancellor  Buckner, 
In  the  caae  of  Glidewell  v.  Hite,  of  which  a 
HS.  retMrt  has  been  read,  decides  that  the  eon- 
trmet  of  sale  is  valid,  because  it  is  only  impor- 
tation, not  sale,  which  Is  prohibited;  but  he 
hold*  distinctly  and  uneijui vocal ly_  that  the 
proUbition  (whichever  it  may  be)  is  complete 
mder  the  constitution,  and  not  dependent  on 
taj  aubsequent  IsKislative  act.  The  clause  in 
tho  ooDstitution,  ne  says,  "points  out,  and 
teflnea  what  should  constitute  the  evil  or  of- 
ImM  wnieh  the  constitution  intended  to  suard 
■gainat  and  prohibit."  "I  mean  to  declare," 
my*  the  Chancellor,  afterwards,  "that  the  mo' 
noBt  the  negioea  were  introduced  aa  metchan- 
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dise  or  for  sale,  the  offenae  waa  at  onen  eom- 
plele;  no  further  step  was  necessary  to  bring  It 
within  the  intent  and  meaning  of  the  prohib- 
itory clause  of  the  constitution."  "Suppose," 
he  again  observes,  "that  the  defendants  had 
been  indicted  under  tt'e  clause  of  the  constitu- 
tion in  question,  w.  id  anything  have  been 
necessary  to  sustair  he  prosecution  further 
than  the  single  pr(  .  '  the  purpose  of  tbe  act 
of  introduction,  ao  anied  with  the  proof  of 
offering  them  fc-  sa,  '"  But  the  obort  of 
Errors,  the  hlghei  .  tr:  oal  of  the  State,  waa 
itill  more  emph^tie.  -''he  case  of  Green  v. 
Bobinaon  waa  an  -.pj  Kii  .  'om  a  similar  decision 
of  Chancellor  h  icknrr.  He  had  dedded  in 
favor  of  the  validity  ('  the  sale,  on  the  ground 
that  the  prohibitory  t-1nuse  extended  only  to 
the  Importation;  and  also  in  favor  of  the  de- 
fendant, because  the  plaintiff  had  neglected 
to  avail  himself,  in  a  suit  at  law,  of  this  de- 
fense. The  Court  of  Errors,  In  reviewing  the 
'Chancellor's  decision,  use  the  follow-  [  4S9 
ing  language:  "That  it  Is  competent  for  the 
people  in  convention  to  establish  a  rule  of  con- 
duct for  thenselvei,  and  to  prohibit  certain 
acts  deemed  inimical  to  their  welfare,  is  a  prop- 
osition which  cannot  be  controverted.  And 
such  rule  and  such  prohibition  will  be  aa  oblig- 
atory as  if  the  same  had  been  adopted  by  leg- 
islfttive  enactment.  In  the  former  case,  it  u 
endowed  with  greater  claims  upon  the  appro- 
bation and  respect  of  the  country,  by  being  sol- 
emnly and  deliberately  incorporated  with  the 
fundamental  rules  of  the  paramount  law,  and 
thus  placed  beyond  the  contingency  of  legisla- 
tion. It  is  difficult  to  conceive  In  what  better 
or  more  appropriate  language  the  convention 
could  have  designated  its  will,  or  declared  the 

Srinciple  of  public  policy  intended  to  be  eo- 
irced.  It  has  been  argued  that  thia  provision 
in  the  constitution  is  merely  directory  to  the 
Legislature.  This  interpretation  is  opposed,  aa 
I  conceive,  to  the  plain  language  of  the  provi- 
sion itself,  as  well  as  to  the  obvious  meaning  of 
the  convention.  It  cannot,  surely,  be  main- 
tained that  this  provision  ia  leas  a  prohibition 
aeainst  the  introduction  of  slaves  as  merchan- 
dise, because  it  is  not  clothed  with  the  sanction 
of  pains  and  penalties  expressed  in  the  body  of 
it.  That  belonged  appropriately  to  the  L^s- 
lature.  Their  neglect  or  refusal  to  do  so  might 
lessen  the  motives  to  obedience,  but  could  not 
impair  the  force  of  the  prohibition.  It  cannot 
be  doubted  that  if  the  Legislature,  instead  of 
remaining  inactive,  had  passed  a  law  to  BU- 
thoriie  the  introduction  of  slave*  for  sale,  that 
such  act  would  have  been  void." 

The  lanpiage  thus  used,  which  Is  conclusive 
as  to  the  judgment  and  opinions  of  the  judicial 
tribunals  of  Mississippi,  was  intended  to  settle, 
finally  and  decisively,  the  question  of  the  valid- 
ity of  these  contracts.  It  was  not  extrajudi- 
cial, for,  though  the  judgment  of  the  court 
depended  on  other  grounds,  yet  this  was  ex- 
pressly brought  under  their  review.  The  Chan- 
cellor declared  that  his  judgment  was  so  given 
as  to  "put  the  point  In  a  train  for  ultimate  de- 
cision" by  the  Court  of  Appeals,  Nor  should 
it  be  forgotteo  that  the  opinion  was  delivered 
by  Judge  Trotter  himself,  as  haa  been  seen,  not 
merely  n  member  of  the  convention  which  In- 
lierted  this  lery  clause  in  the  St»te  constitution, 
D,,i,„aB,C00glc«" 
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but  ona  of  tlioM  vbo  voted,  aj^  preferred  to 
4«S*]  lekve  to  the  'Legislature  toe  Authoritf 
of  nuking  the  prohibition,  insteu]  of  thiu  in- 
•erting  it  abtolutel;  in  the  fundamental  law. 

It  i»  •ubmltted  that,  under  the  well  eitab- 
lllhed  rulo  of  thia  court,  theae  decisioni  of  the 
jndiola]  tribunal*  of  HiMiasippi  are  eoncluaira 
of  tlM  pT«Mnt  eoDtroreny.  No  point  i*  more 
antboritatiTalj  aettled  than  that  tbe  eonatrue- 
tion  glTen  to  tbe  coDBtitution  and  lawi  of  a 
State,  not  eonflicting  with  those  of  the  Union, 
\>j  the  court!  of  the  State,  will  be  adopted  by 
tbia  eourt.    Oreen  t.  Neale,  6  Petera,  £06. 

And  how  la  it  attempted  to  obviate  thii  dear 
Intention  ol  tbe  people  of  Misiiuippi,  aa  de- 


of  that  inatrumenti  from  a  review  of 
efforta  made  by  them  to  effect  thia  object;  from 
that  interpretation  of  their  language  which  la 
oonaiatent  with  the  juat  and  aettled  rule*  of 
Donatruetion;  from  the  direct  and  authoritative 
•xpoaition  given  bj  their  own  oourta  of  Justice  1 
How  ia  It  attempted  to  (tbviatA  thia  Intention, 
thai  expnaaadl 

It  baa  bMQ  done,  by  aaying  that  the  Legis- 
lature nf  Uiaaisaippi  regarded  the  clause  of  the 
eonatitntlon,  in  1833,  as  merely  permissive  to 
tbe  Legislature;  and  that  Governor  Lynch,  in 
1B37,  so  regaxded  it. 

If  this  were  so,  would  It  be  an  answer  T  It 
was  evidently  tbe  wish  of  tbe  Legislaturs  to 
retain  a  power  that  the  people  had  taken  from 
them;  they  tried  to  obtain  it  by  an  amendment 
of  the  eonstitution;  It  la  natural  they  should 
seek  it,  that  mode  failing,  by  ingenious  Inter- 
pretation. If  It  were  to,  their  oonatruction 
eoold  avail  nothing  agaiuat  that  derived  from 
the  rules  already  stated.  But  It  is  not  so.  The 
Aet  of  Uarch,  1S33,  abowa  the  Legislature 
thought  an  amendment  of  the  constitution 
neoesaary  to  prevent  the  immediate  and  posi- 
tive operation  of  the  prohibitory  clauae.  The 
Act  of  December.  1833,  does  not  relate  to  those 
who  Imported  slave*  for  sale,  in  violation  of 
the  law,  but  to  transient  merchants,  or  person* 
aelling  their  own  sIstcs. 

Ab  to  the  recommendations  of  Qovemor 
I,yneb,  they  were  to  give  effect  to  the  provision 
by  adequate  penaltie*.  The  aales  might  be 
mde  for  cash,  the  payment  on  delivery;  in 
inch  ease,  all  the  evils  tie  adverts  to  would 
ooBur,  and  the  contract  bo  completed,  notwith- 
standing the  prohibition.  So,  too,  in  cases 
464*]  where  'the  person  seeking  to  discharge 
himself  was  be  who  received  the  slaves;  a  party 
to  the  illegal  transaction;  the  courts  would  not 
interfere  on  bis  behalf;  and  thus  tbe  provision 
of  the  constitution  would  be  violated.  Caaea 
like  the  present,  where  the  defendant  ia  igno- 
rant of  the  transaction,  and,  from  that  a 


stance  could  readily  receive  tbe  aid  of  »  eourt, 
might  be  expected  seldom  to  occur. 

Thssa  objections,  therefore,  if  they  could 
have  weight  against  such  arguments  aa  thoea 
presented  to  *u*tain  the  constitution  of  Missis- 
sippi, are  not,  in  realit~  "*" ' 

In^  objeetton*  to  our 


It  may,  then,  be  oonfldently  said  that,  after 
tbe  Ist  of  May,  1633,  It  was  unlawful,  by  the 
constitution  of  Mississippi,  to  Introduce  slaves 
Into  tbMt  8t*tt  tor  Mis,  or  aa  merehandlsa. 

«0« 


Wa*  such  a  provision  In  tlutt  Mnstitntlon  » 
legal  one  in  itselfl 

A  constitution  is  the  will,  deliberately  ex- 
pressed, of  the  whole  people  of  a  State;  the 
most  binding  and  solemn  compact;  original 
and  organic;  restrained  in  nothing  which  the 
people  may  desire  to  introduce,  unless  *o  rs- 
strained  by  tbe  previous  compact  of  the  sams 
people  with  their  fellow -citizens  of  the  reat  of 
the  Union. 

If,  then,  it  haa  been  shown,  that  the  peopis 
of  Mississippi  did  prohibit  the  importation  of 
slaves,  aa  merchandise,  'after  1st  May,  IBU, 
that  prohibition  is  binding  and  operative,  lu- 
less  it  l>e  contrary  to  the  Constitution  of  tW 
United  States. 

Is  it  sot 

It  la  said  that  it  Is,  because  the  Coiiatitutioa 
gives  to  Congress  the  power  "to  regulate  com- 
merce with  foreign  nations,  among  tlie  seversl 
States,  and  with  the  Indian  tribes.  Is  the  pro- 
hibition to  Import  slaves  into  MiHsisaippi,  fo( 
sale  within  that  State,  such  a  regulation  <rf 
commerce  among  the  several  States  as  Qm- 
greas  had  the  sole  authority  to  malieT  It  k 
submitted — 

1.  That  It  is  not  a  regulation  of  comnum 
among  tbe  States. 

2.  That  if  it  were,  it  Is  one  excepted  from  tUs 
power  of  Congress,  and  remains  in  the  State. 

3.  That  if  it  were  vested  in  Congreas,  it  nay 
also  be  exerdsed  by  the  State. 

L  The  regulation  of  oommeraa  »Tnniig  tkt 
several  States  has  been  defined  with  aneh  gnat 
simplicity,  distinctness,  and  precision  by  CUst 
•JusUce  Manhall,  that  it  U  naeleas  to  ['4» 
speculate  upon  it  for  ourselves.  He  saya,  ia 
the  caae  of  Gibbons  v.  Ogden,  B  Wheaton,  IH 
"it  ia  not  intended  to  say  that  theae  word*  to 
r^ulate  eommerce  among  tlie  aeverai  Stated 
comprehend  that  oonuneree  which  i*  oompleta- 
ly  internal,  which  ia  carried  on  tretwean  mai 
and  man  In  a  State,  or  between  different  parts 
of  the  aame  State,  and  which  does  not  extead 
to  or  affect  other  Statea.  Such  a  power  would 
be  inconvenient,  and  ia  certainly  unneceasaiy. 
Comprehensive  as  the  word  'among*  ia,  it  las; 
ver^  properly  be  restricted  to  that  oouunen* 
which   concema    more    Statea    tliaa    one.     Thi 

e'  rase  ia  not  one  which  would  probably  ha>« 
en  selected  to  indicate  the  completely  intsiitr 
traffie  of  a  State,  because  it  ia  not  an  apt  phiaN 
for  that  purpose;  and  the  enumeration  of  tlis 
particular  classes  of  eommerce  to  wliiefa  tk 
power  was  to  be  extended  would  not  have  bia 
made  had  the  intention  been  to  extead  tks 
power  to  every  deacription.  Tbe  enumeraUca 
presupposes  lomething  not  enumerated:  ■■' 
that  something,  if  we  regard  tbe  1»ngnags  or 
subject  of  the  sentence,  must  l>e  the  Bxelnsinlj 
intamal  eommerce  of  a  State.  The  genlna  ui 
eharaeter  of  the  whole  government  aeem  to  ba 
that  ita  action  is  to  be  applied  to  all  tlw  extar 
— , ^f  1^  nation,  and  to  thoae  Intsnal 


not  to  those  which  tm  compleEely  witU 
particular  8ta(«,  which  do  not  Mlert  otk* 
States,  and  with  which  it  i*  not  neeaaaaiy  t* 
interfere  for  tbe  purpoae  of  executing  soae  «1 
the  general  powers  of  tbm  govemnwnt.  Tk 
completely  internal  commerce  of  a  Stata^  tko^ 
may  be  considered  as  ieaerv«d  for  tta*  SIsit 
itaelL"  ,- 
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b  It  poMible  t«  eonodn  •  cm«  ItiUag  more 
dearlj  within  thi*  deOnitlont  Ii  not  thi>  - 
■onuntrca  «MTied  on  between  man  uid  man 
the  8t»t«  of  Hiuliaippi  t  !■  it  not  a  matter  that 
doM  Bot  afteet  other  States  T  la  It  neeeuary 
for  the  general  goieniment  to  interfere  for  tin 
poTpOM  of  executing  iti  powent  It  is  the  im- 
portation of  a  ila^e:  the  eale  of  a  slave.  Hie 
Mug  a  ■lare;  hia  being  a  anhjeot  of  aale,  ii  a 
matter  depending  lolelv  on  the  State  of  Miuis- 
■ippi.  It  U  by  the  local  law  alone  that  the  lub- 
ject  matter  of  importation  and  sale  ia  created. 
No  other  State  is  affected  bj  ita  existence  or 
non-eiietence.  It  ia  not  necessarj  for  an; 
powers  of  the  general  goTemment  that  it  should 
4S«*I  be  able  'to  enhirca  this  sale  or  this  -- 
portation,  unless  it  has  the  power  not  to  _  _ 
nlate  but  to  create  articles  of  commerce.  It 
does  not  differ,  in  principle,  from  the  vtrj 
eommon  prohibition  against  the  introduction  of 
lottery  ticket*,  or  of  bank  notes  under  a  certain 
denomination.  Whether  these  are  or  are  not 
articles  passing  in  trade  in  B  State,  depends  on 
her  own  laws.  Could  Congress,  because  they 
may  he  articles  of  traffic,  deprire  a  State  of  her 
right  to  admit  or  exclude  tbemt  Suppose 
Idisaissippi  had  eaid  no  negroes  ehall  be  sold  ■■ 
alarea  within  her  limita,  can  Consresa  interfere 
to  ^rolish  this  on  the  ground  that  it  afTecta 
other  States  t  That  will  not  be  contended;  yet 
U  it  cannot,  then  ita  interference  to  regulate  the 
disposition  of  them—the  manner  in  which  they 
are  to  be  dealt  with,  is  assuming  a  power  over 
a  aubject  matter  which  the  States  themselTee 
ean  abolish  or  creste. 

To  avoid  the  force  of  this  inference,  a  dis- 
tinction has  been  taken  in  regard  to  the  impor- 
tation of  elaves  into  the  slave-holding  and  non- 
alave-holding  States.  But  where  is  this  distinc- 
tion fonndT  Certainly  not  in  the  letter  of  the 
Constitution;  certainly  not  in  ita  apirlt.  It  is 
admitted  that  the  importatitoi  of  a  slave  into 
New  York,  where  the  sale  as  a  slave  and  his 
detention  in  alavery  are  forbidden,  may  be  pro- 
hibited; yet  it  ia  urg^  that  the  importation  of 
*  alare  mto  Miasisaippi,  where  hie  aale,  when 
BO  broo^t,  ia  forbidden,  cannot  be  prohibited. 
The  distinction  is  not  to  be  sustained.  Com- 
mereo  is  the  traffic  In  articles  whieb  are  the  sub- 
jects of  traffic,  either  in  the  plaee  from  which 
they  are  brought,  or  the  place  to  which  they 
are  taken.  If  the  plaee  from  which  they  are 
brongfat  is  the  test,  then  is  every  slave  taken 
from  Virginia  to  New  York  an  article  of  oom- 
merce,  and  any  regulation  by  the  latter  In 
regard  to  him  is  a  violation  of  the  Conatitntion. 
If  the  place  into  which  they  are  imported  de- 
termines their  character,  then  is  the  privilege 
of  the  slave  State,  in  regard  to  their  disposition 
aa  matters  of  commerce,  as  strictly  constitu- 
tional and  complete  as  that  of  the  free  States. 

On  the  principles,  then,  laid  down  in  the 
«Bseof  Gibbons  v,Ogden,thia  is  clearly  a  matter 
of  commerce,  depeoding  on  the  State  laws,  af- 
fecting the  State  tawB,  and  not  necessary  for 
any  of  the  purposes  of  the  general  government. 

But  it  is  said  that,  being  an  importation  of 
■a  article,  it  necessarily  preiumea  intercourse, 
which  Is  commerce.  To  that  it  is  answered, 
4*7*1  'that  mere  intercourse,  even  between 
tlifferent  States,  is  not  commerce;  it  must  be 
intercourse  connected  witb.orauxlliary  to  trade. 
Bneh  ia  the  erident  meaning  of  tlw  eonit  In  tho 


caae  of  Brown  v.  The  State  of  Maryland.  But 
here  this  neoeesary  ingredient  is  prohibited;  the 
article  cannot  he  sold.  There  is,  therefore,  no 
object  upon   which  commercial  regulation  can 


Milne,  11  Peters,  136,  is  there  a  word  found 
which  sustains  the  idea  that  this  power  author- 
ized Congress  to  interfere  with  the  traffic  in 
slavee  among  the  States,  or  the  regulation  in 
regard  to  itT  The  reverse.  That  case  most 
ably  examines  the  dedsions  of  Gibbons  v.  Ogden 
and  Brown  v.  The  SUte  of  Maryland.  It  shows 
that  the  former  extended  only  to  the  regulation 
of  navigation,  under  an  act  of  Congress,  as  a 
branch  of  commerce;  the  latter  involved  the 
right  of  the  State  to  interfere,  by  a  tax,  with 
the  taxing  power  of  Congress.  But  farther 
than  this, It  (II  Peters,  136)  sustains  the  very 
position  now  submitted;  that  the  regulation  of 
commerce  is  intoided  to  apply  to  "goods,"  to 
the  articles  ttiat  are  strictly  mercbandise. 

Take,  then,  the  construction  given  by  this 
court  to  this  clause^  and  it  ia  evident  that  Oon- 
greaa  cannot  raaka  eommereial  regulationa 
about  anything  that  la  not  in  itself  oommereial 
property,  and  so  reeo^^ized  by  the  State. 

Now,  the  State  of  Miesisalppi  does  not  reeog- 
nice  these  aa  property  aubject  to  sale — subject 
to  oommeroe  when  thus  imported.  It  seems  it 
does  not  reeognlie  them  as  such  property  at  all; 
they  are  at  the  disposition  of  tne  Xegislature, 
under  the  Act  of  1822;  but  at  all  evenU  they 
are  property  liable  to  commercial  traffic  when 
BO  introduced.  In  the  case  of  The  State  of  Mis- 
sissippi V.  Jones,  Walker,  B3,  the  law  of  that 
State  was  established  clearly  that  they  were 
the  creatures  oidv  of  positive  law,  not  property 
by  any  other  right. 

II.  But  suppose  that  slavea  are  to  be  so  re- 
garded, still,  as  a  regulation  in  rc^rd  to  prop- 
erty brought  into  the  State,  these  prohibitory 
enactments  are  authorised. 

This  court,  in  the  cases  of  Gibbons  v.  Ogden 
and  Brown  t.  The  State  of  Maryland,  had  laid 
down  the  rule  that  a  State  might  do  whatever 
was  neoeesary  to  protect  itself  internally:  its 
quarantine,  'police,  pilot  laws,  eta,  all  [*4<B 
relating  to  and  oonnocted  with  navigation  and 
commerce.  But  in  the  case  of  New  York  v.  Milne, 
11  Peters,  139,  this  principle  was  more  broadly 
and  fully  enunciated.  After  declaring  that  the 
authority  of  a  State  ia  "complete,  unqualiflod 
and  oonclusive"  in  relation  to  those  powers 
which  refer  to  merely  municipal  legislation, 
the  court  observe  that  "every  law  comes  with- 
in this  description  which  concerns  the  welfare 
of  the  whole  peopleof  a  State,  or  any  individual 
within  it;  whether  it  relates  to  their  rights  or 
their  duties;  whether  it  respects  them  as  men 
or  as  citisens  of  the  State."  This  view  clearly 
embrace*  the  present  esse.  The  evils  against 
which  the  people  of  Miasisaippi  desired  to  pro- 
tect tliemsclves  have  been  fully  pointed  out. 
Their  determination  to  stop  the  introduction 
of  slaves  without  corresponding  emigration;  to 
guard  against  the  admission  of  the  vicious 
through  the  deceptions  of  negro  traders,  were 
evidently  objects  of  proper  municipal  rw[ula- 
tion,  equally  concerning  the  welfare  of  the 
whole  people  of  the  Stata,  and  that  of  many 
aa  individual  within  ib 
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in.  But  suppose  tMi  to  be  ft  oomniercis]  reg- 
ulktion  Dot  of  the  cJasa  abofs  referrPil  to,  hut 
(loe  which  CongreHS  might  make,  atill  is  the 
power  of  Congresa  exdiiaive  or  concurrent! 
It  is  Dot  meant  to  contest  the  general  prini^ijile 
assumed  by  the  counsel  of  the  defendant,  that. 
Id  mattera  clearly  within  the  scope  of  those 
power*  and  duties  pertaining  to  the  genera.! 
government,  it  ii  exclusive;  but  la  this  such  a 
caseT  In  matters  which  are  legitimate  objects 
of  legislation  by  the  States,  they  may  exercise 
A  power  fts  well  at  the  general  government. 
Each  may  levy  taxes;  eaeh  may  regulate  pas- 
•engers  coming  in  foreign  vessels;  each  may 
improva  nuTigable  streams.  Are  not  the  powers 
now  claimed  DT  the  Stftte  of  Mississippi  of  this 
elasst  Even  if  we  admit  Oongresa  might  regu- 
late them,  could  not  that  State  also  do  soT 
And  if  not,  to  what  serious  evils  might  it  lead  I 
Congress  has  never  yet  acted  on  the  subject; 
yet  who  e»a  deny  that  it  i*  a  subject  that  must 
have  been  acted  onl  It  is  submitted,  therefore, 
on  all  these  grounds,  that  this  is  not  a  regulation 
of  "commerce  smong  tha  States,"  according  to 
tha  meaning  of  the  Constitution;  but  if  it  is,  it 
is  one  that  the  State*  themselves  have  also  a 
ririit  to  make. 

Nor  ihould  we  forget  that  thi*  ia  a  settled 
construction  given  from  the  earliest  day*  of  the 
governmeDt  by  Congress,  by  the  States,  and 
46**]  *by  the  courts  of  the  United  States  and 
the  States.  CangreHs,  when  it  admitted  the 
States  of  Alabama,  Illinois,  Missouri,  Arkansas, 
as  well  a*  Mississippi,  approved  of  constitutions 
having  similar  provisions  in  them.  In  nearly 
every  State  of  the  Union  laws  of  the  same 
character  have  been  enacted  without  hesitation, 
even  from  the  days  of  the  Revolution.  They 
exist  in  the  free  States,  as  well  as  the  slave 
States,  for  the  principle  is  the  same.  If  the 
right  to  forbid  Importatioo  for  sale  does  not 
•xiat,  how  can  it  b«  exercised  in  a  free  State 
more  than  in  a  *lsv«  Stater  The  decision*  of 
courts  of  the  United  States  and  of  numerous 
Stat«s  of  the  Union,  recognizing  the  validity  of 
law*  which  depend  on  this  principle,  have  been 
already  referred  to  so  fully  that  it  is  unneces- 
sary to  dwell  further  upon  them.  Now,  it  is  re- 
■pectfully  asked,  can  tni*  court  undertake  for 
Uie  first  time  to  give  a  construction  to  the  Con- 
stitution which  will  set  at  naught  these  consti- 
tutiooal  provisions  of  the  States,  these  laws, 
and  this  uninterrupted  series  of  judgments  of 
judicial  tribunals  r  Yet  it  is  in  vain  to  disguise 
it  that  this  must  be  the  effect  of  a  decision  in 


hecatomb  of  laws.  And  for  what  purpose — 
what  goodT  Have  not  these  regulations  been 
safe,  just,  and  prudent!  Are  they  not  con- 
formed to  the  feelings,  opinions,  and  laws  of 
the  several  States,  whether  permitting  or  pro- 
hibiting slavery!  Would  these  be  better  suited 
by  what  Congrea*  would  do!  On  the  contrary, 
would  Dot  an  attempt  on  the  part  of  Congress, 
now  for  the  first  time  after  a  lapse  of  fifty 
year*,  exclusively  to  do  that  which  the  States 
ha*«  always  done  themselves,  strike  a  blow  at 
th«  laws  and  institutinns  of  the  States!  Would 
tbe  free  State*  readily  submit,  or  would  slave 
State*  T  If  such  fate  is  reserved  for  the  consti- 
tnttoBM,  lawa,  and  judicial  deciatons  q1  tVia 
i^'»iriti  tl  tiiev  are  all  t«  be  broken  dona,  kd^ 


a  new  power  of  rcgulntlon  awaits  them,  whs 
can  tell  what  may  he  its  rlU-vt  on  the  institD- 
tions  and  power  of  the  Union  itself! 

On  all  these  groiinds,  theri-fore,  it  i*  submit- 
ted that  this  prrihihitory  clause  in  the  consti- 
tution of  Mixitissippi  is  not  only  clearly  «i- 
pressed,  but  is  in  itself  a  legal  and  coustibi- 
tional  provision. 

The  next  queation  is;  was  the  conduct  of  tb* 
plaintiff  below  intentionally  at  viiriaiice  witk 
this  provision  of  the  fundamental  law!  That 
•it  was  is  evident  when  we  tnke  ilie  [*4J0 
whole  transaction  together.  The  s^le  o[  tha 
imported  negroes  formed  nccesHarily  a  part  of 
tha  transaction,  without  whicli  the  vinlation  el 
the  law  was  not  complete.  It  will  he  ^cn  that 
the  introduction  of  slaves  into  MiKsissippi  fron 
other  Stales  is  not  forbidden.  They  uw}-  b* 
brought  there  by  persons  coming  to  tlic  Slats 
for  a  limited  period,  or  intending  to  remain  ther* 
permanently.  It  is  only  when  broiif^ht  Ihers 
to  be  sold  that  the  constitution  is  vii>ltiled.  Tb* 
evidence  of  this  object — tbe  only  violation  of 
the  law— is  the  sale,  or  the  olTer  to  Gcll.  Until 
that  moment  the  crime  is  res  infi'Cta.  an  us- 
accomplished  act;  when  the  slave  l«-cii:aei  th* 
subject  of  a  bargain,  then  it  in  lIui  the  intro- 
duction aa  merchandise  is  appannl,  aod  ths 
violation  of  the  law  complett.  U'licthrr  then 
might  not  be  an  act  indicating  the  intention  aod 
purpose  for  which  the  slaves  were  introduced, 
other  than  the  contract  for  their  snie,  it  is  aol 
necessary  to  discuss;  when  the  sale  follows  it 
forms  part  of  the  illegal  tranxacliun;  charac- 
terizes the  introduction;  shows  its  imprupM 
character;  and  so  taints  the  whole  hiirgitin  Iha^ 
to  consummate  it  through  the  ajioncy  of  a  court, 
would  in  the  language  of  Chief  Justice  Wilmgt, 
"pollute   the   pure   fountain   of   jualicc." 

Here,  then,  is  a  solemn  provision  oF  Lhi' consti- 
tution of  Mississippi,  and  a  transoctioii  of  th* 
defendant  in  error  yet  unfiniBhecl.  which  is  is 
direct  violation  of  it.  He  now  ti-tka  to  compel 
the  completion  of  this  trausiiction,  to  accon- 
plish  the  business  for  his  own  benefit,  and  ii 
the  faoe  of  the  law  of  Missixsippi,  at  tbe  ei- 
pense  of  third  persons,  and  throu;;li  tlie  agencj 
of  this  court.  C^n  he  do  so!  That  he  casBot 
is  a  principle  established  by  the  law*  of  ever/ 
civilized  country.  By  the  Roman  Law  (1  Fo- 
thier  on  Ob.  26;  Story's  Con.  of  laws,  SM)  it 
was  well  settled  that  where  the  foundation  at 
a  contract  or  a  promise  was  an  act  repagnsiit 
to  justice,  good  faith,  or  morals,  the  promiM 
could  not  be  enforced  in  a  court  of  justice.  Bj 
the  common  law,  a*  settled  by  repeated  dcd- 
sions  of  English  courts,  wherever 
contravenes  the  genera!  policy  c 
stipulations  of  the  law,  no  form 
is  permitted  to  veil  its  inherent  impropriety; 
the  real  object  of  each  party  to  the  contract 
will  be  examined,  and  if  either  is  found  to 
be  aiming  at  that  which  is  repugnant  to  pria- 
ciplea  established  for  the  general  benefit  of 
'society,  the  courts  of  justice  will  re-  [*<I1 
pudiate  it,  however  artfully  the  arrangeneiiU 
have  been  made  to  accomplish  the  desiied  sod. 
Where  both  have  been  equallif  guilty,  tW 
courts  have  with  equal  pertinacity  refused  t« 
interfere,  though  that  refusal  has  Indimtlj 
tiencfited  one  of  the  guilty  parties.  CaMUsti  i* 
V^  VvH  of  nature  and  of  eoDscieuoa  hav*  Spte- 
'  tA^'iA^  «&  >^  Q\in%i^ikfBa  'mUcb.  bind  tkoo 
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honett  perception,  hai  repudiated  «U  Bueli  iipee- 
nUtiou,  uid  baa  nfiued  '      "     '"" 
tOTily  to  interfere. 


1  totally  ftod  peremp- 


It  would  be  eaaj  to  true  tUa  prindple 
thiougb  a  number  of  adjudged  eaiea,  illuatra- 
tod  br  everj  varietT  of  facta,  but  thli  !■  need- 
lew.  It  wilJ  be  aufficient  to  advert  to  a  few  of 
unquMtioiied  authority,  which  exhibit  it  under 
alruumataucea  analogoua  to  the  present  ease. 

It  is  an  SEtablished  rule,  to  which  no  excep- 
tion haa  been  produced,  that  prohibited  gooda 
nnnot  form  the  consideration  of  a.  Talid  oHi- 
tract;  a  principle  laid  down  \>y  Hubema,  rec- 
ognized by  Lord  Mansfield,  and  never  denied 
by  one  aingle  authority.  Story's  Con.  of  Laws, 
200.  That  waa  the  principle  in  Law  r.  Eodg- 
aon,  2  Campbell,  147,  in  regard  to  the  bricks; 
there  the  making  of  such  articlea  was  forbid- 
den, and  every  contract  in  relation  to  them  was 
void.  That  waa  the  principle  in  Billard  v. 
Hagau,  2  Carr.  &,  Payne,  472,  where  the  im- 
portation of  the  (ilks  waa  prohibitedj  and  it 
waa  exactly  a  similar  case  to  the  present,  for  it 
waa  a  suit  against  the  acceptors  of  a  draft  ^*- 
•n  In  payment  of  the  articlea  after  their  ua- 
portation. 

The  next  principle,  which  also  is  Indisputable, 
to,  that  wherever  the  object  of  a  prohibition  is 
to  protect  the  public,  and  not  one  for  purposes 
of  revenue,  or  some  regulation  connected  with 
the  execution  of  municipal  lawa,  there  can  be 
no  recovery  by  a  person  who  has  committed  an 
act  at  variance  with  the  prohibition,  whether 


61,  the  sale  of  stock*  was  prohibited, 
public  policy,  and  the  court,  refuaed  to  allaw  a 
person  to  recover,  who  had  advanced  money  to 
pay  a  difference;  not  actually  to  buy  the  stock. 
So  in  Langton  v.  BuKhes,  1  Maule  &  Sel.  5S3, 
the  adulterating  of  beer  was  prohibited,  and 
the  sale  of  articlea  to  a  peraon  engaged  in  adul- 
473*]  teratins  it  *waa  not  deemed  a  ground 
{pr  recovery.  So  in  the  caae  of  Falea  w.  May- 
bun,  2  QalL  660,  the  employment  of  vessels 
In  the  slave  trade  waa  prohibited;  and  the  pur- 
chase money  of  a  vessel  sold  in  a  foreign  coun- 
try, after  bar  employment  ceased,  could  not 
b«  recovered.  There  has  been  no  authority  pro- 
1   to  contradict   this   principle;   yet  It   Is 


eompletel^  applicable  to  t 

The  pnnciple  contended  for  by  I 
ant  is,  that  in  the  present  caae  Uie  contract  i 


merely  collateral  and  not  a  part  of  the  illegal 
transaction.  This  is  not  so.  It  la  clearly  the 
only  real  part  of  the  transaction,  and  the  sub- 
tle train  of  reasoning,  by  which  it  is  attempted 
t«  ahow  that  it  ia  not,  is  neither  accordant  to 
ilw  morals  or  the  judgment.  But  admit  it  to 
be  oorrect;  it  yet  applies  only  In  eases  where 
the  prindplee  above  asserted  do  not  exist.  It 
doea  not  apply  to  cases  where  there  is  a  positive 
prohibition  to  import  an  article,  or  to  do  a 
eartain  act.  In  one  caae  already  dted  (1 
ICClellaQ  &  Young,  122)  neither  party  knew 
of  the  prohibition,  yet  the  sale  waa  held  to  be 
void. 

Tbeae  are  the  eases  at  eommon  law.  Let  us 
look  to  our  own  decisions. 

Tbla  court  liaa  examined  the  same  principle 
la  aeveral  eaaes.  That  of  Hannay  *.  £ave,  3 
1«  Ii.  «d 


Grand),  24S  waa  one  where  a  resolution  of 
Congreaa  had  declared  that  an  enemy's  vessel, 
captured  by  her  own  crew,  should  be  a  lawful 

griie  to  the  captora.  Esve,  the  captain  of  a 
ritlsh  vessel,  during  the  war,  found  himself 
in  a  linkine  condit^n,  and  agreed  with  the 
crew  that  they  should  put  into  a  port  of  the 
United  States  and  libel  the  vessel  as  captora, 
anl  that  he  would  hold  a  certain  portion  of  the 
proceeds.  In  truat  for  the  owners.  The  vessel 
waa  condemned  and  sold,  and  the  owners  sued 
the  captain  under  this  contract.  This  eonrt 
denied  their  right  to  recover,  because  the  con- 
tract was  against  the  resolution  of  Congress. 
In  the  case  of  Fatten  v.  Nicholson,  3  Wheaton, 
204,  Patton  became  possessed  (without  any  in- 
tercourse with  the  enemy)  of  a  British  license, 
in  time  of  war.  This  he  eold  to  Nicholson 
(who  had  not  aaslsted  In  procuring  it) ,  and  took 
bis  note  in  payment.  A  suit  was  brought  to 
recover  the  amount.  This  court  refused  to  In- 
terfere to  sustain  the  suit,  on  the  ground  that 
the  procuring  of  such  a  license  being  unlawful 
the  sale  of  ft  was  equally  so.  In  the  ease  of 
Armstrong  v.  'Toler,  11  Wheaton,  268,  ['478 
the  law  upon  this  subject  waa  very  fully  exam- 
ined. That  waa  a  case  where  goods  were  im- 
ported into  the  United  States  eontrarir  to  law, 
and  consigned  to  Toler.  They  were  libeled, 
and,  before  trial,  delivered  to  Armstrong;  Toler, 
the  consignee,  giving  security  for  the  whole, 
on  agreement  of  Armstrong  to  repay  him  if 
they  were  condemned.  They  were,  and  the 
amount  secured  waa  paid  by  Toler,  who  aned 
Armstrong  to  recover  this  amount.  This  court 
sustained  his  right  to  recover,  on  the  ^ound 
that  the  agreement  was  unconnected  with  the 
lUegal  act;  and  waa  a  new  contract,  founded 
entirely  on  a  new  consideration,  and  not  af- 
fected by  the  Illegal  proceeding;  but  that  It 
would  have  been  otherwise.  If  Toler  had  been 
himself  interested  in  the  goods  illegally  Im- 
ported, or  had  been  concerned  in  the  suieme. 
They  added  "that  where  the  contract  grows 
immediately  out  of,  and  is  oonnected  with  an 
illegal  or  immoral  act,  a  court  of  justice  will 
not  lend  its  aid  to  enforce  It,  and  If  the  eontiaet 
be.  In  fact,  onlv  connected  with  the  Illegal 
tranaaetion,  and  growing  immediately  out 
of  it,  though  it  be  In  fact  a  new  contract, 
it  Is  equally  tainted  by  it."  In  the  caae  of 
Gaither  v.  The  Farmers  Bank  of  Qeorgetown, 
1  Peters,  S7,  the  bank  made  an  usurious  con- 
tract with  Corcoran,  who  Indorsed  over  to 
them,  as  collateral  security,  a  note  from  Oaithor 
to  him,  who  had  nothing  whatever  to  do  with 
the  transaction  between  Corcoran  and  the  bank. 
On  this  note,  the  bank  brought  suit  aa  indorsees, 
but  this  eonrt  refused  to  anatain  tbelr  right  to 
recover,  on  the  ground  that  It  waa  tainted  and 
destroyed  by  lU  connection  with  the  uaurioin 
and  illegal  transaction.  In  the  case  of  Bartle 
V.  Coleman,  4  Peters,  184,  Bartle,  a  contractor 
for  rebuilding  a  fort  made  a  eormpt  agreement 
with  MarsteUer,  the  public  agent,  cfaaiged  with 
the  superintendence  of  the  work,  and  Coleman 
to  divide  the  profits;  MarsteUer  waa  to  make 
the  certificates,  and  Coleman  to  receive  the 
money  from  government  and  disburse  it.  ^le 
fraudulent  character  of  the  affair  was  dlseov- 
cr«d,  and  the  contract  dissolved.  Uareteller 
died.  A  suit  was  brought  by  Bartle  to  obtain 
settlement  of  accounts  between  him  and  Cols- 
tat 
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man.  Thla  court  refused  to  interfere,  and  de- 
dared  that  where  a  loas  was  the  result  of  a 
violation  of  the  Uwa  the  parties  must  be  left 
to  settle  the  matter  between  tbemselves.  In 
the  cose  of  Crai^  v.  The  State  of  Uissouri,  4 
Peters,  43S,  Craig  purchased  of  the  Stat«  cer- 


i.  In  fact,  bllla  of  credit.  For  this  purchaGe, 
he  gave  a  note  to  the  State,  and  this  suit  Was 
brought  to  recover  the  amount.  This  court  re- 
fOMd  to  sustain  the  demand,  because  the  issue  of 
tha  oartlficates  was  a  violation  of  the  Constitu- 
tion. It  wilt  thus  be  seen  that,  by  a  uniform  ser- 
ies of  accordant  decisions,  the  common  law 
conrta  of  England,  of  the  States,  and  of  the  Un- 
ion, have  irrevocably  fixed  the  great  rule  in  re- 
gard to  a  remedy  for  violated  contracts,  that 
no  plaintiff  will  receive  the  aid  of  the  court, 
tn  proaecuting  his  claitn  where  it  is  founded 
on  a  violation  of  the  law,  or  an  act  contrary 
to  public  policy.  Thia  rule  asserted,  more  than 
a  century  ago,  in  the  comprehensive  IsngUBBe 
of  Holt,  when  he  said  that  every  contract  made 
for  or  about  anything  that  is  prohibited  by  a 
statute,  i*  void,"  receives  in  our  own  day  its 
final  stamp  from  one  of  as  clear  honesty,  and  of 
broader  geniua,  when  he  affirmed,  and  main- 
tained it,  though  the  plaintiff  and  the  contrac- 
tor was  a  sovereign  Stftte. 

Id  no  case  dted  or  known  has  this  rule  been 
infringed;  never  haa  the  plaintiff  been  permit- 
ted to  profit  immediately  or  remotely  by  the 
consequences  of  his  violation  of  the  law.  In 
some  of  the  instances  adverted  to  nice  distinc- 
tions have  been  drawn  to  prevent  a  defendant, 
who  was  himself  a  participator,  from  escaping 
from  his  share  of  the  loss;  but  even  then,  the 
plaintiff  haa  been  required  to  satisfy  the  court 
that  the  actual  matter  of  contract  was  but  re- 
motely or  indirectly  connected  with  the  illegal 
transaction,  and  that,  i(  acquainted  with,  ne 
was  yet  free  from  participation  in  it- 

In  the  present  case,  the  rule  applies  with  full 
force,  and  it  met  by  all  the  facts  which  are  nec- 
Maary  to  its  complete  recognition.  The  party 
who  seeks  the  benefit  of  this  violation  of  the 
oonstitutiou  of  Mississippi  is  he  who  violated 
it;  the  contraet,iffulflned,  gives  him  a  reward, 
in  an  immense  sum  of  money,  for  the  success- 
ful accomplishment  of  that  violation;  it  is 
done  at  the  expense  of  those  who  were  inno- 
eently  made,  to  some  extent,  parties,  if  not  to 
the  offense,  yet  to  the  transaction  incident  to 
ft;  the  contract,  the  bargain,  the  sale,  is  part  of 
tbs  illegal  act,  since,  without  that,  there  was 
but  an  imperfect  violation  of  the  law,  confined 
to  the  breast  and  intention  of  the  plaintiff;  it 
475*1  is.  In  no  sense,  a  new  'or  separate  pro- 
ceeding; it  Is  like  the  purchase  of  the  bills  of 
credit,  after  they  had  been  created  by  a  law  of 
Missouri;  like  the  sale  of  the  silk  goods,  after 
they  had  been  smuggled;  like  the  agreement  to 
divide  the  proceeds  of  the  capture  with  those 
who  were  not  entitled  to  it;  like  the  bar^in 
for  the  bricks  made  contrary  to  the  provisions 
of  the   statute. 

If  any  doubt  could  remain  whether  or  not 
the  illegal  act,  the  violation  of  the  constitution 
of  Mississippi  was,  in  fact,  the  consideration 
of  this  contract — this  promise  on  the  port  of  the 
maker  ot  the  note,  that  doubt  would  be  lemovud 
by  »ppl/iag  to  Jt  the  teat  of  Lord  Uuu&eU,' 


the  contract. 
prohibition  to  enforce  the  payment  of  the  s' 
for  which  these  slaves  were  sold,  it  would  be  law- 
ful to  have  enforced  their  delivery  to  the  pur- 
chaser, had  the  importer  stopped  short  in  bis 
course  of  illegal  proceeding,  and  refused  to  con- 
summate it  by  completing  the  sale.  Who  will 
assert  thiat  Who  irill  suggest  that  any  court 
would  lend  its  power  for  such  a  purpose!  Yet 
if  each  side  of  the  contract  has,  as  it  must  hare, 
equal  weight,  we  must  admit  the  propriety  o( 
enforcing  the  delivery  of  the  slaves,  or  we  mutl 
refuse  to  aid  in  compelling  the  payment  of  tlu 
sum  for  which  they  were  sold. 

But  suppose  that  the  actual  violation  of  the 
law  ended  with  the  introduction  of  the  slsrei, 
and  that  the  act  of  selling  them  did  not  fall 
within  the  letter  of  ita  prohibition.  Is  it  necM- 
sary  that  the  improper  act  should  be  a  direct 
and  literal  violation  of  a  statutory  provislDBl 
Certainly  pot.  It  was  not  so  in  any  of  the  cases 
cited.  It  was  not  so  in  that  of  Bartle  v.  Cole- 
man, decided  by  this  court.  It  is  not  held  to 
be  so  in  the  annunciation  of  the  principle  any- 
where. If  the  act  be  "against  the  policy  ol 
justice,"  it  vitiates  the  bargain  oa  fully  as  If  U 
is  contrary  to  the  letter  of  the  law.  In  Joae* 
V.  Random,  1  Cowper,  39,  it  was  admitted (hst 
the  contract  was  against  no  law,  but  tgainit 
morality  and  sound  principles,  and  it  was  held 
to  give  no  ground  for  recovery.  In  Leerot  t. 
Riley,  3  Dum.  &  East,  24,  where  there  was  do 
violation  of  the  bankrupt  law,  but  an  act  ii- 
frinsin^  its  spirits,  the  same  rule  was  laid  dowa 
In  Hunt  V.  I^ickerbacker,  5  Johns.  333,  it  >u 
held  that  when  any  contract  will  lead  to  a  vio- 
lation of  law  in  its  execution,  it  is  void;  and.ia 
'Sydenberg  v.  Charles,  i  Serg.  &  Rawle,  [*41l 
173,  the  court  said  no  form  of  contract  could 
prevent  an  examination  of  its  real  nature. 

To  argue  that  to  sell  slave*,  known  to  be  in- 
troduced in  direct  violation  of  the  conatituttos 
of  a  State,  and  especially  to  permit  that  sals  to 
ide  by  the  person  so  introducing  them,  m 
at  the  policy"  of  that  constitution,  ssans 
a  work  of  supererogation.  What  can  bel- 
ter indicate  the  general  policy  of  a  State,  in  re- 
gard to  such  an  act,  than  the  positive  prohibi- 
tion of  the  previous  step  nrcessary  for  its  aa- 
complishment  T  What  could  ahow  the  policy 
of  the  Constitution  of  the  United  States,  in  re- 
gard to  selling  billa  of  credit  by  a  State,  Bum 
clearly  than  the  prohibition  to  issue  themi 
Would  this  court,  then— even  if  the  sate  of  theM 
slaves  were  not  prohibited — would  it  interpose 
to  protect  an  act  to  secure  a  profit  from  an  »«t 
which  is  indisputably  at  variance  with  the  set- 
tled and  avowed  policy  of  the  State,  and  knoirs 
to  be  so  by  the  plaintiff  below  when  be  made 
his  bargain? 

In  conclusion,  then,  it  is  submitted,  that  ths 
judgment  of  the  court  below  was  wrong;  bs- 
cause  the  transaction,  which  farmed  the  cos- 
sideration  of  the  note  sued  on,  waa  contrary  to 
the  letter  of  the  constitution  of  Mississippi,  asd 
contrary  to  the  policy  of  ita  conatitutimi  aad 
legal  provisions;  and  because,  in  such  a  ease, 
courta  of  justice  will  not  interfere  to  enfant 
the  contract,  for  one  party  or  the  other. 
Mr.  Jones,  for  the  defendant  i>  ^ror: 
This  case  is  of  much  importanos  la  prindpla 
i.n&  Vt.  Na  t^iva  lAt  ^«e&»iA  «C  ttit  very  Isjg* 


Giovia  n  Au  V.  Slavohteb,  no. 


476 


Isn  have  been  laid  out  in  the  purchase  of  Blavea 
MiTied  into  the  State  of  tliasisnippi  from  oliier 
State*,  for  sale,  without  an  idea  oa  the  part  of 
tbe  Mllen  oi  the  buyers  that  there  waa  an;  law 
or  eanatitutional  proviaion  wUch  affected  the 
ttuuaetioiia. 

When  tbe  obllntiona,  glren  for  these  por- 
ehaiM  In  good  faith,  became  due,  after  the 
«lap*a  of  long  orcdita,  a  latent  objection  waa 
(oiud  to  the  contract.  The  purchasera  set  up 
a  ^rovisloD  in  the  ooastitution  of  MissiBsippi 
which  they  aaid  prohibited  the  dealing  into 
which   they  had  entered,  that  the  obligationa 

E'  ran  by  them  were  therefore  void ;  and  they 
Id,  and  will  hold,  the  slavea  the;  puicbased 
without  making  payment  for  them. 

The  magnitude  and  importance  of  the  ease 
4T7*]  are  stated  by  the  'oounBcl  for  the  plain' 
tiSa  in  error.  The  dangers  of  interference  with 
the  prohibitions  of  tbe  constitution  of  a  State 
of  the  confederacy:  of  opjxwing  the  decisions  of 
the  oourta  of  the  State,  giviuf  a  conatruction  to 
the  constitution,  which  will  be  produced  by 
this  court  Bustaining  the  judgment  of  the  oouit 
balow,  are  represented  in  atroog  and  eloquent 
terms.  All  this  is  to  arise  from  the  legitimate 
action  of  the  court,  which  has  th*  ease  properly 
before  it,  and  which  will  dedde  It  aooording  to 
their  judgment,  without  r^ard  to  eonaequences. 

Two  easea  are  before  the  court;  and  the  coun- 
aal  augaged  for  the  defendant  in  error  have 
axreed  to  divide  the  point*  Id  the  cause  between 
tbem.  No  discussion  of  the  constitutional  ques- 
tion, the  right  of  Congresa  to  regulate  the  trade 
in  slaves  between  the  States,  is  now  proposed. 
Tbia  qneation  will  be  left  to  the  able  counsel, 
alao  representing  the  defendant — "Tbe  Ajax 
and  the  Aohilles  of  the  bar"— will  austain  the 
tme  interpretation  of  this  proviaioa  in  tbe  Oon- 
■titution  of  the  United  State*. 


tnet  an  efficient  prohibition  against  the  intro- 
dnetion  of  slave*,  a*  merchandise,  inta  the  State 
of  Uississippi;  and  which  oan  overturn  a  prao- 
tioe,  universally  prevailing  to  the  State,  and 
which  had  the  confidence  of  every  one,  and  tbe 
doubt  of  no  oiu  as  to  its  legality. 

2.  Whether,  if  the  eonstitntlon  of  Hiaaisslppl 
did  prohibit  the  introduction  of  slave*,  a*  mer- 
dtaiuise^  after  the  period  named  in  it,  the  con- 
*truetlon  of  the  provision  i*  to  be  carried  *o  far 
■a  to  abrogate  eontmeta  for  the  pnrohaae  of 
Ukat  deaoriptlon  of  property  made  after  the 
■lave*  had  been  Introdiml  Into  the  State. 

Thi*  clause  in  tbe  constitution  is  very  shortt 
and  it  i*  to  be  decided  whether  it  Is  to  be  con- 
sidered as  an  enacting  provision,  or  one  enjoin- 
ing l^islation  on  the  part  of  the  legislative 
biMyi  whether  It  i*  a  fundamental  law,  or  one 
only  organic 

The  wactioe,  under  the  Constltntloa  of  the 
United  States,  and  under  the  constitution  of  the 
State,  ha*  been  to  leave  to  the  Legislature  to 
Hinet  laws  to  carry  the  prindples  adopted  in 
the  eonstltution  Into  operation.  To  assume 
th«t  a  constitution  is  to  be  construed  to  carry 
Into  action  tbe  provisions  it  contain*,  without 
tim  aid  of  special  enactmenta  by  the  legislative 
body,  is  out  of  the  usual  examples.  At  the 
time  of  tlw  Bevolntion  a  different  practice  pre- 
1«  i*.  ad. 


Tailed;  "for  then  an  old  and  established  [*47t 
government  was  to  be  set  aside,  and  new  aud 
extensive  provisions  were  necessarily  to  be 
made,  which  would  go  into  Immediate  operation. 
The  assumption  bi  this  case  is,  that  the  con- 
stitution of  Mississippi  took  on  itself  the  exclu- 
sive right  of  providing  for  the  subject,  and  mad« 
ft  perfect  and  complete  system,  which  was  not 
to  oe  altered.  It  will  be  shown,  in  tbe  conrae  of 
the  argument,  how  imperfect  and  inadequate 
the  provision  waa  for  the  attainment  of  its  de- 


Look 


ik  at  the  provision,  and  inquire  if  It  Is  an 
enactment  to  carry  out  the  objert  it  had  in  view. 
Ko  penalty  is  fixed  for  the  violation  of  ita  in- 
junction. No  forfeiture  is  imposed  by  It.  It 
stands  a  naked  provision,  an  unsupported  and 
unaided  prohibition.  We  And  no  such  form  of 
provision  in  the  English  system  of  laws.    No 

STohibltion  is  found  among  those  taws  without 
Drfeltures  and  penalties  to  secure  their  being 
executed,  if  they  are  to  operate  immediately. 

It  is  said  bf  the  counsel  for  the  plaintina  in 
error,  that  thu  Is  not  a  command  to  the  l^is- 
lature  to  make  laws  which  will  carry  the  pro- 
hibition into  effect.  If  this  is  admitted,  the 
queatiou  is  settled.  The  provision  In  the  con- 
atitutiou  is,  proprio  vigore,  in  operation;  and  in 
Is  to  be  aided  by  it*  own  weakness. 

What  are  the  means  of  enforcing  tbe  provi- 
sion in  the  Constitution,  without  legal  enaet- 
ments  to  carry  it  into  effect!  An  indictment 
at  common  law,  and  the  party  bringing  the 
slave*  as  merchandise,  to  be  punished  by  Sue 
or  imprisonment.  To  state  these  modes  of  ex- 
ecuting the  constitutional  provision,  Is  to  show 
its  inefficiency.  It  is  saia  the  prohibition  in 
tbe  constitution  waa  made  Independent  of  the 
legislative  aid,  from  a  distrust  of  the  Legisla- 
ture; and  yet  the  whole  execution  of  the  con- 
atitutional  declaration  Is  to  be  left  to  the  Inde- 
pendent discretion  of  tbe  courts.  This  will  not 
be  admitted,  nnlea*  there  shall  be  shown  in  tb* 
oonatltntion  a  poeitive  Inhibition  of  legislative 


prohibited  the  bringing  In  of  slaves  who  were 
eonviota;  and  there  wa*  legislation  on  the  snb- 
Jeet-  The  elrcnm*tanoe  that  the  provision  wa* 
imperfect  la  evidence  that  It  waa  Intended  by 
the  new  constitution  that  the  Lesislature  shonld 
make  complete  regulations  on  the  whole  sub- 
ject. If  any  'other  view  of  the  matter  (■4TI 
IS  admitted  to  be  correct,  nothing  remained  to 
be  done  by  the  Legislature;  and  the  object  of 
the  fraroera  of  the  constitution  would.  In  a 
very  great  measure,  be  defeated  from  tbe  entire 
inadequacy  of  the  provision. 

Tbe  Act  of  the  Legislature  of  lOssIsslppl  of 
1637  shows  that  the  view  taken  bv  the  ooonael 
for  the  defendant  In  error  upon  tnl*  subject  b 
correct.  Under  tbe  oonsUtntion  the  Legislature 
were  to  act,  and  this  was  conMdered  as  enjoined 
on   them.     They  did  so,  and  impooed  beavj 

Koaltiea  on  the  introduction  of  slaves  for  aala. 
lis  is  evidence  of  the  opinion  of  the  L^sla- 
ture  that  they  were  to  carry  out  the  provisron 
of  the  constitution;  and  th^  without  their  aid 
it  could  have  no  operation. 

The  defendant  in  error  sustains  the  eonstltn 
tlon  of  Mississippi.  He  seeks  to  give  ft  efB- 
eien^,  and  not  to  aet  np  an  abeolote  pageant. 
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withont  •  oupadtjr  to  carry  the  object  of  its 
provielons  into  effect, 

Tbe  preeeat  eolutitation  of  MiMiesippi  alten 
the  lituation  of  the  Legislature  from  that  in 
which  it  Btood  under  the  provisions  of  the  for- 
mer constitution.  Before,  the  Legislature  had 
■  discretion  to  prohibit  the  introduction  of 
slavei;  now,  a  mandate  to  them  is  given,  and 
law*  must  be  passed  ooataining  nrohibltioOB, 
Mid  imposing  sll  the  penalties  and  forfeitures 
which  may  Be  oecessarj  to  cairj  the  purpose 
into  full  effect. 

Upon  all  the  prindples  of  legal  construction 
and  propriety,  the  construction  of  the  provision 
In  the  constitution  looks  to  future  acts  of  the 
Legislature,  and  not  to  immediate  eFTect.  It 
■hows  that  legislative  provisions  were  antici- 
pated. The  purpoae  was  to  impose  and  enjoin 
on  the  Legislature  that  laws  should  be  passed 
which  woiUd  prerent  the  introduction  of  slaves 
as  merchandise  or  for  sale.  Tlie  policy  of  the 
Btata  was  thus  solemnly  settled:  and  can  it  be 
■opposed  that  the  carrying  out  tbat  policy  would 
baT6  tieen  left  in  the  imperfect  situation,  as  to 
Ha  enforaement,  in  which  the  adoption  of  the 
•onstitutional  prohibition  placed  it. 

Let  OS  Inquire  whether  the  provision  in  the 
eonstltntion  has  been  construed  in  Uisaissippi 
by  the  Legislature,  and  by  the  courts  of  the 
State,  so  as  to  enjoin  on  this  court  the  afflnn- 
ance  of  the  construction. 

It  might  be  assumed,  that  at  the  time  the 
■Inres  were  sold  for  which  the  notes  were  given, 
4S0*]  then  had  been  a  general  construction  *o[ 
the  oonatitution,  in  accordance  with  that  which 
Is  now  claimed  by  the  defendant  in  error.  This 
WM  the  condition  of  public  opinion  from  1S33 
to  1837,  when  the  Legislature  acted,  and  car- 
ried the  provision  into  effect. 

The  Act  of  1837  shows  that  in  the  opfnion  of 
the  Legislature  a  law  was  required  to  carry  the 
aonstitution  into  force.  The  intermediate  peri- 
od, from  1833  to  1S37,  was  employed  in  efforts 
to  obtain  ti  repeal  of  the  constitutional  enact- 
ment, and  to  restore  the  provision  in  the  Srst 
constitution.  It  was  not  ascertained  whether 
these  efforts  had  been  sucoessfnl  until  1S37.  A 
vote  had  been  taken  by  the  people  of  the  State 
<ni  the  proposition  to  restore  the  Srst  provision) 
and  the  effect  of  the  rote  had  been  misunder- 
stood, and  continued  so  for  some  time. 

During  all  the  iDtervening  time,  the  Importa- 
tloa  o(  slaves  as  merchandise,  or  for  sale,  went 
on  without  intermptton.  The  court  will  looli 
with  respect  to  the  opinion  thus  manifested  by 
the  people  and  anthorities  of  the  State,  if  a 
doubt  as  to  the  oonstruction  existed.  The  Leg- 
islature acted  on  this  construction.  The  slaves 
thus  introduced  were  made  the  special  subject 
9t  taxation,  by  legislative  enactment. 

Tha  decisions  of  the  eoarts  of  the  State  of 


tional  profislona,  on  the  subject  of  the  Intro- 
duntion  of  alaves,  has  not  been  conclusively 
settled.  The  case*  cited  by  the  counsel  (or  the 
plaintiffs  In  error,  when  examined  by  the  court, 
will  be  found  to  suatain  these  positions. 

It  is  the  eatablisbed  principle  of  this  court 
that  when  there  have  been  a  series  of  decisions 
of  the  Murts  of  a  State  on  it*  looal  law,  those 
decisions  will  be  regarded  and  reapeeted.  But 
the  decisions  must  be  Utoaa  of  the  highest  oovrta 
•II 


of  the  State; 

same  construction  of  the  constitution  "a 

of  the  ijtate.    Such  have  not  been  the  decisions 
cited  in  this  cnse. 

On  the  second  point  of  inquiry,  whether  the 
provision  in  the  constitution  of  Mississippi  was 
to  he  considered  as  operating  and  in  full  force 
six  months  after  it  was  adopted,  so  as  to  malce 
invalid  contracts  for  the  purchase  of  slave* 
after  their  Introduction;  Mr.  Jones  said,  no 
question  is  more  involved  in  difficulties  than 
tbat  which  arises  upon  the  effect  of  prohibitory 
statutes  to  avoid  'contracts  made  in  op-  [*481 
position  to  tbem.  There  has  been  a  great  diver- 
sit]'  of  opinion  among  judges  on  this  question. 

Whether  the  property  introduced  against  the 
constitutional  prohibition  was  such  aa  that  a 
contract  for  its  sale  could  not  be  made,  spems 
to  depend  on  the  character  of  the  property  in 
Mississippi,  after  its  introduction.  The  slave* 
so  introduced  did  not  become  free.  They  could 
not  be  so  by  the  laws  and  constitution  of  Afis- 
sissippi.  They  did  not  belong  to  the  State;  no 
such  regulation  had  been  made.  They  were 
made  the  subjects  of  taxation.  Could  they  not 
be  sold,  and  the  penalties  attach  to  the  import- 
ers, leaving  the  slaves  the  subjects  of  salel 
Nothing  is  seen  In  the  laws  or  constitution  of 
Mississippi  to  prevent  this.  Buying  and  selling 
the  slaves,  when  they  are  in  this  situation, 
seems  to  be  a  right  not  to  be  denied.  The  au- 
thorities dted  to  sustain  the  position  that  the 
contract  is  void  because  of  the  prohibition  of 
the  Introduction  of  the  slaves,  are  all  cases  in 
which  the  forfeiture  of  the  property  was  a  nec- 
essary attendant  of  a  violation  of  the  law.  They 
make  the  forfeiture  a  part  of  the  penalty.  But, 
as  has  been  remarked,  the  constitution  of  Mis- 
sissippi did  not  make  any  such  provision;  all 
the  cases  turn  on  the  construction  to  be  given 
to  tbe  provisions  of  the  statutes,  on  the  viola- 
tion of  which  they  have  arisen.  No  general 
rule  can  he  deduced  from  them.  The  policy 
which  may  have  induced  the  statutes  may  re- 
quire the  forfeiture  of  the  property,  and  Urns 
take  from  Its  previous  owner  the  right  or  powtr 
to  sell  It.  The  final  cause  of  the  law  oould  only 
be  obtained  by  the  prevention  of  the  use  of  ths 
property,  and,  therefore,  of  Its  sale.  But  it  was 
not  tbe  poller  of  Missiesippi  to  prevent  the  In- 
trodnotion  of  slaves  as  property,  but  only  to 
limit  their  bring  brought  into  the  SUte  by 
those  who  resided,  or  proposed  to  teside  in  tha 
State.  Cases  dted  in  this  part  of  the  argu- 
ment, 11  East,  lOS;  6  Taunton,  IBl ;  1  Hasaa- 
chusetts  Reports,  S;  1  Maule  and  Selwyn,  SBSt 
4  Term  Rep.  41S;  S  Term  Rep.  609;  3  Bars, 
ft  Alderson,  221;  4  Bap.  Rep.  183;  Strange, 
1247;  2  Burrows'  Rep.  lOTT;  3  Term  Rep.  41>| 
Toller  r.  Armstrong,  II  Wheaton;  1  Mass.  Ren. 


;   James  v.  Dumont,  S  Johns.  327; 


279. 

Mr.  Clay,  for  the  defendant  in  error,  said 
the  questions  to  be  decided  in  this  case  involTsd 
more  than  three  millions  of  dollars,  'due  ['48S 
bycitisensof  the  State  of  Mississippi  to  dtiiens 
of  Virginia,  Maryland,  Kentucky,  and  other 
slave  States.  The  magnitude  of  the  cause  Is 
shown  by  the  Increase  of  slaves  in  the  State  of 
Mississippi  from  1830  to  1840.  In  1B30  ths  slats 
population  waa  about  slxty-Bve  thousaad.  !■ 
1840  It  had  iBoreaaad  to  upwards  of  one  baa- 
dred  and  ninety-flva  thontand.     The  grsatw 
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Kprtlon  of  thta  Inertus  took  dUm  about  th« 
OHM  the  rontraeta  on  wbldi  theee  suits  were 
bronght  were  msds.  Within  the  period  of  leveD 
/e*T8,  from  1830  to  1S37,  the  inereaie  bad  been 
more  thsin  MTent7-four  thousand.  A  targe  por- 
tton  of  this  number  had  beeo  introduc^  Into 
the  St»te  as  merohuidise  or  fur  sale  bf  non- 
residents. 

The  unlversa]  habit  of  all  the  planting  Btatc* 
has  been  to  buy  slaves  on  cre^t,  leaving  the 
prodnet  of  planting  to  pa;  for  them.  Tens  c  f 
thoniands  ol  staves  have  been  introdnoed,  anl 
oontraets  made  by  cUitens  of  Ulasissippi  to  pay 
for  thsm  on  time;  and  now  the  question  is, 
whether  these  eontraete  shall  be  extinguished, 
by  an  ex  post  facto  construction  of  the  eonsti- 
ttttion  of  the  StateT 

What  la  the  casE,  briefly  t  In  1832  the  con- 
stitution of  MiBsissippi  was  altered,  and  a  pro- 
TisiOD  was  made  in  it,  declaring  that  the  intro- 
duction of  slaves  as  merchandise,  or  for  sale, 
abould  be  prohibited  after  May,  1833.  No 
I^iilation  took  place  to  carry  out  tbe  prohibi- 
tion. From  1S3Z  until  1837  no  one  questioned 
the  right  to  introduce  slaves  for  sale;  all  con- 
earred  in  opinion  that  the  constitution  did  not, 

Sroprio  vigors,  prohibit  their  introduction.  The 
efendanta  in  error,  acting  in  conformity  with 
this  universal  understanding  of  the  conititn- 
tion.  Introduced  slaves  for  sale;  paid  the  tax 
laid  upon  them  by  an  act  of  the  Legislature  of 
the  State,  after  the  alteration  of  the  eonstttu- 
tion;  and  the  purchase  of  them  was  made  by 
tbe  drawer  of  tne  notes,  under  a  full  belief  that 
tbe  contract  was  valid  and  obligatory  on  the 
parties  who  entered  into  it. 

The  slaves  thus  purchased  are  now  held  in 
hereditary  bondage,  and  thoss  wbo  purchaaed 
tbem  are  In  the  full  enjoyment  of  the  property; 
no  offer  has  been  made  by  them  to  deliver  them 
back  to  the  defendant  in  error;  on  the  contrary, 
this  haa  been  positively  refused.  In  this  state 
48S*]  of  the  case  this  court  is*  called  upon  to 
ratify  a  violation  of  the  contract,  and  to  allow 
Ita  violaton  to  hold  the  property. 

What  are  the  grounds  on  which  this  claim  is 
fonudedt 

I.  According  to  the  Interpretation  of  the 
provision  in  the  constitution  of  MisBiasippI, 
the  plaintiffs  In  error  aay  the  words  "shall  be 
prohibiUd  after  the  1st  of  May,  1833,"  are  ad- 
dressed to  the  people  of  MiaaiaBippt;  and  being 
•o,  all  alaves  introduced  after  that  time  cannot 
form  the  consideration  of  a  legal  and  binding 
eontraet. 

Is  this  a  binding  and  operating  prohibition, 
without  calling  on  the  Legislature  to  carry  it 
into  effect! 

It  will  be  shown  from  the  constitution  of 
kGsslsiippi,  and  from  the  practical  construction 
given  to  that  conatltutlon,  by  cotemporaneoua 
exposition  of  the  provision  in  the  eonatltution, 
that  an  abeolute  prohibition  of  the  introduction 
of  slaves,  to  go  into  effect  after  May  1,  1833, 
was  not  intended.  The  same  construction  of 
proviaiona  of  a  aimllar  character,  haa  been  given 
to  the  Conatitution  of  the  United  States,  and  to 
tfaoae  of  the  individual  Stat«s.  A  simple  pe- 
rosal  of  the  constitution  will  show  and  satisfy 
all  that  )U  objeot  was  to  direct  what  was  to  be 
done,  and  not  to  do  it.  The  nature  of  eonstitu- 
llOBB  Is  to  establish  and  declare  principles; 
Mid,  except  la  aonw  fitlcnlar  cases,  to  leava 


to  the  Legislature  tbe  enactment  of  laws  to  «ar> 
ry  out  the  principles  thus  declared. 

The  Constitution  of  the  United  States  uses 
the  terms  "ahall  be"  In  the  sense  claimed  by 
the  defendant  In  error.  So  doea  tbe  constitu- 
tion of  MisBlasippl.  "Slaves"  are  a  separate 
head  in  this  instrument,  and  the  constitution 
addressee  itself  to  the  Legislature,  The  court 
will  find  many  passages  in  that  constitutiM 
which  support  this  portion.  In  some  parts  of 
the  eonstitution,  a  oiseretioD  on  the  suDject  of 
slavBB  li  given  to  the  Legislature;  but  as  to  the 
introdnctfon  of  slaves  as  merchandiae,  after 
May  1,  1S33,  a  duty  ia  imposed;  and  the  Legis- 
lature are  commanded  to  enact  prohibitions, 
and  effeotnally  to  accomplish  the  object. 

If  the  convention  had  intended  this  aa  legia- 
latlon,  would  they  not  have  affixed  sanetiona  to 
the  violation  of  itT  Can  ft  be  aappoaed  that 
the  L^slature  intended  to  give  it  this  opera- 
tion, and  to  leave  it  naked,  and  unsupported 
by  forfeitures  and  penaltieal 

Compare  the  conatitution  of  Mississippi  with 
that  of  Kfflitucky.  'They  are  nearly  ['48.1 
the  same.  That  of  MissiBsippi  ia  copied  from 
the  constitution  of  Kentucky.  No  decision  can 
be  found  that  similar  prorisions  of  a  oonstitn- 
tion  operate  without  the  action  of  the  Ltgisla- 

8o  in  reference  to  the  proviaiona  in  trcatiea,  a 
aimilar  construction  haa  been  given.  "Shall 
be"  haa  been  interpreted  to  enjoin  legislation; 
and  this  waa  tbe  view  of  the  Supreme  Court,  in 
the  case  of  Foster  and  Elam  v,  Neilson,  when 
the  Spanish  treaty  was  flnt  under  its  consider- 
ation. Afterwards,  when  it  was  found  that  the 
Spanish  words  of  the  treaty  had  a  present  ef- 
fect, different  views  of  the  subject  were  adopt- 
ed; but  thia  did  not  alter  the  dedslra  of  the 
oonrt  Interpreting  the  English  words  of  the  In- 
atrument,  aa  proapecUve,  and  requiring  legisla- 
tive aid. 

Mr.  Clay  then  went  Into  an  examlnaUon  of 
the  proceedings  of  the  Legislature  of  Misslaaippl, 
aftor  IB32,  on  the  subject  of  an  altoration  of 
this  provision  of  the  eonstitution.  lie  propo- 
sition for  an  alteration,  which  would  hare  given 
the  Legislature  powers  to  postpone  the  operation 
of  the  interdict,  was  submitted  to  a  vote  of  the 
people  of  the  State.  It  was  afterwards  disoov- 
erea  that  a  sufBcicnt  number  of  votes  in  Its 
favor  had  not  been  obtained.  In  the  mean- 
time, nothing  was  done  to  carry  the  provision 
into  effect  by  law.  In  1836  the  Legislature  was 
called  upon  b;  the  governor  to  paaa  a  law, 
which  waa  not  done.    Alaw waspasaedinlS37. 

In  1837,  the  governor  proposed  again  to  the 
Legislature  to  pass  a  law  prohibiting,  by  penal- 
ties and  other  sanctions,  tbe  introduction  of 
slaves  as  merehandlsej  or  In  othsr  terms,  to  ex- 
ecute the  provision  In  the  constitution  as  the  de- 
clared and  fixed  policy  of  the  State.  The  L^- 
islature,  finding  that  the  alteration  which  had 
iposed  could  not  be  made,  and  to  pre- 
drawing  out  of  tbe  State  large  sums  of 
money  for  the  purchase  of  slaves,  enacted  the 
taw  which  is  now  in  force.  Before  the  law  was 
passed,  between  May  1,  1SS3  and  1837,  the  In- 
troduction of  alavea  aa  mcrobandlse  bad  the 
implied  ratification  of  the  U-gislature.  A  tB\ 
specially  imposed  on  slaves  so  Introdnoed. 


Scpana  ConsKor  tei  Uinno  Bu.tm. 


Um  eoDitltntloii.  The  met  deetarea  that  the  in- 
trodaetioD  of  alavea  as  inercbandiBe  shall  be 
4SB*]  "hereby  'prohibited,"  and  impoaeH 
aaDCtiOQB  for  the  violation  of  this  atatute. 
Pine*  are  to  be  imposed,  and  the  imprisonment 
of  Importers  U  directed. 

If,  now,  Another  conBtraetlon  is  to  b«  given 
to  the  constitution,  the  ooudnct  of  Mississippi 
bas  been  to  laj  anarn  for  the  citizens  of  Vir- 
ginia, Maryland,  and  of  other  States. 

Upon  what  conatructioD  of  the  constitution 
la  tlM  court  called  on  to  acti  Not  on  their 
own.  Upon  the  decision  of  the  courts  of  the 
State  where  this  outrsKe  on  justice  is  sought  to 
be  perpetrated.  Is  tnis  court  a  Mississippi 
oourt,  or  a  court  of  the  twenty-six  States!  Is 
this  court  to  decide  for  itself,  or  to  take  the  de- 
cision of  Judge  Trotter,  of  Mississippi,  for  their 
rule  of  decision  I  This  is  a  court  of  the  Union 
—of  the  whole  Union — of  the  confederacy  of 
the  States  of  the  United  States;  and  it  is 
bound  to  construe  the  constitution  of  the  State 
of  Mississippi,  not  by  the  construction  given  in 
times  of  passion,  sot  on  decisions  given  which 
may  bars  bean  biased  by  the  large  interests  of 
the  State,  supposed  to  be  benefltad  by  the  deci- 
sions of  the  State  court,  but  on  great  principles, 
and  on  those  of  justice  and  truth. 

It  may  be  admitted  that  this  court  is  bound 
by  a  series  of  decisions  of  courts  of  a  State,  set- 
tUng  the  construction  of  the  constitution  and 
laws  of  the  State.  This  principle  has  been  de- 
darcd  frequently  by  this  court.  But  a  single 
decision  of  a  State  court,  and  contradictory 
opinions  of  the  judges  of  the  court,  will  have  no 
auch  weight  or  Innuenee. 

Who  are  the  judges  of  the  courts  of  Missia- 
dppi,  and  what  is  the  tenure  of  their  offlcea  I 
Tn^  i^n  elected  by  the  people,  and  the  judges 
so  elected  from  the  Court  of  Errors :  and  a  court 
thus  constituted  are  called  upon  to  decide  a 
case  ailecting  a  large  portion  of  the  dtisens  of 
the  State,  in  which  strangers  to  the  State,  and 
who  liave  no  inSuence  In  their  appointment, 
are  the  dalmantsi  The  judges  of  Mississippi 
are  sitting  in  their  own  eausej  in  the  cause  of 
those  around  them;  of  those  who  gave  and  can 
take  away  their  offlceal 

The  object  of  the  Constitution  of  the  United 
States,  in  establishing  the  courts  of  the  United 
States,  and  giving  to  those  courts  the  deciBion 
of  oases  in  which  oltixens  of  other  States  than 
those  in  which  a  controversy  arises,  was  to  have 
4811*]  such  oontcovenlea  'dedded  impartially, 
and  without  the  influenoe  of  local  bias,  or  that 
of  local  courts. 

1  hops,"  aald  Mr.  CUy,  "never  to  liv«  tat 
a  State  where  the  judges  are  elected,  and  where 
tbe  period  for  which  they  hold  their  offices  Is 
limited,  so  that  elections  are  constantly  recur- 
ring." Tile  eighteenth  number  of  The  Federal- 
ist shows  the  pnrpoaea  for  which  the  tribunals 
of  tbe  United  States  were  established.  It  was 
intended  to  proride  for  the  very  easo  now  be- 
fore the  eonrt;  for  eases  arising  onder  a  pecul- 
iar atate  of  circumstances.  By  the  courts  of 
the  United  States  deciding  independently  upon 
tine  principles,  and  according  to  the  just  inter- 
pretation of  U)e  constitution  and  laws  of  the 
States,  the  harmony  and  union  of  the  States 
would  be  preserved.  The  occupying  claimant 
law  of  Kentucky  presented  a  case  on  which 
llio  principles  now  contended  for  were  applied 
by  this  eonrt.  The  law  bad  ben  la  foitie  for 
ftl4 


twenty  years. 

sanctions  of  th 

tucky.     But   this  court  set  aside  that  law  aa 

between   citizens   of  other   States. 

Mr.  Clay  went  into  a  particular  ezaminatioB 
of  the  cases  dted  by  the  counsel  for  the  plain' 
tiffs  in  error;  and  he  contended  that  the  qnea- 
tion  of  the  construction  of  the  proviso  la  tbe 
constitution  of  Mississippi  was  not,  by  thoae 
cases,  shown  to  have  been  established.  Tb* 
jud^s  of  tbe  courts  had  not  agreed  In  opinion. 
Some  of  the  oases  had  been  decided  by  the  In. 
ferior  courts;  and  some  of  the  cases  had  been 
brought  befor-  the  courts  of  Hissiasippi,  wbUe 
the  whole  of  Ihe  people  Of  tbe  State  were  in- 
volved in  jpvat  pecuniary  embarrassments.  He 
repeated  his  reliance  on  the  positions  that  andi 
decisions  should  not  gorern  the  Supreme  Oonrt 
of  tbe  United  States.  While  he  positively  and 
explicitly  asserted  these  views,  be  had  no  wish 
or  intention  to  cast  a  shade  on  the  inlcgrity  of 
the  judges  of  the  courts  of  Mississippi  T  Tbe 
security  of  the  slave  States  rests  on  the  secur- 
ity and  preservation  of  tbe  Union.  Isolated, 
what  would  be  the  situation  of  MisEissippiT  A 
sketch  of  the  frightful  future  will  be  avoided. 
Thousands,  millioos  would  now  rush  to  the  res- 
cue of  that  State  from  a  servile  war.  The  gen- 
ius of  Fulton  has  given  tbe  means  of  protection 
to  the  slave  States;  and  in  steamboats,  on  the 
beautiful  rivers  of  Ohio  and  Mississippi,  the 
people  of  the  Union,  "armed  *in  [*  4  S  7 
proof,"  would  hasten  to  the  preservation  of 
their  brethren  of  Mississippi;  and  of  erer^ 
State  exposed  to  intestins  commotion. 

Mississippi  has  not  abandoned  the  Introdoe- 
tlon  of  slaves.  The  dtlsens  of  that  State  uMy 
go  into  other  States  and  buy  slaves.  The  only 
change  which  has  been  made  Is,  that  instead 
of  the  slave  trade  by  strangers,  the  planter 
buys  the  alaves  he  requires,  and  carries  them 
int^  tbe  State  for  his  own  use.  After  they  have 
been  thus  Introduced,  and  after  they  are  thna 
in  the  State,  no  objection  to  thdr  sale  can  be 
sustained.  The  number  of  slarea  in  the  St*te 
may  be  increased  by  these  means,  indefinitely. 
The  right  thus  to  Introduce  slavea  is  reeogniaed 
by  tbs  Act  of  Assembly  of  1B3T. 

Is  a  contract  mads  with  a  eoncnrrent  omnioin 
of  Its  legality,  as  was  tbe  case  between  the  de- 
fendant in  error  and  tbe  plaintilTa  here,  where 
the  property  acquired  by  such  a  contract  is  n- 
tfltned,  and  the  same  property  sold  has,  before 
sale,  been  taxed  by  an  s!ct  of  tbe  Legislator*, 
recognising  its  Introduction  into  the  State  for 
the  purposes  of  sale,  to  be  set  aside!  This  Ap- 
pears to  be  an  outr^e  on  tbe  prinoiples  of  eo^- 
n:.on  justice. 

It  IS  admitted  that  when  contracts  are  im- 
moral they  an  roid.  This  Is  a  general  princi- 
ple of  all  laws.  Tbe  laws  of  heaven  enjoin  the 
avoidance  of  such  contracts.  All  are  bonnd 
to  avoid  malum  prohibitum;  but  tbs  law  mnst 
be  known  from  the  authorities  oftheState.  If, 
by  a  new  construction  of  the  law,  persona  u« 
involved  in  penalties  not  before  known,  not 
before  claimed,  the  law  Is  ex  post  facto.  It  Is  ft 
violation  of  right.  This  ground  is  taken,  sup- 
posing tlis  construction  set  up  to  be  a  just  onet 
yet  If  the  course  has  beat  different,  if  the  an- 
thorities  of  the  State  have  acted  on  different 
principles,  the  proceeding  Is  ex  post  factot  tto 
law,  thus  applied,  ia  ax  pant  taeto. 


oonudering  thU  qiiMtion  It  b 
look  »t  the  lituation  ol  the  ilavM  In  MjsiiHlppi 
•■rried  into  the  BUte  after  May,  1833,  for  ule 


Are  thej  free  I  If  thej 
tna,  it  would  be  Mme  coniolation.  But  there 
to  no  freedom  for  auch  persoiiB  in  Misgisaippi; 
and  thoM  who  purchased  them,  and  leek  now 
to  escape  from  paying  for  them,  continue  to 
kold  them,  and  against  moral  rectitude  Inaiat  on 
4tS*]  their  ownership,  acquired  by  a  "Tiola- 
tton  of  the  eonatitution  of  MiMWitppL  It 
vonld  be  gratifying  to  thoM  who  lore  freedom 
If  the  negroes  were  free.  And  who  doea  not 
lore  free^mt 

They  remain  elavea  by  the  conititution  of 
Htoaissippl.  By  that  conetitutfon  there  can  be 
M>  emancipation  but  that  which  ia  provided  by 
bw.  A  reference  to  the  Uwg  of  Missimippi, 
and  to  the  dsrieions  on  them,  will  fully  auatiun 
this  pOHttion.     Iawh  of  MisB.  1S6,  IM. 

The  oSenie  of  Introducing  slave*  aa  merchan- 
dlw,  or  for  aale,  may  be  oonaidered  aa  eom- 

61at«,  under  the  prohibition  of  the  constitution, 
'  the  construction  given  by  the  plaintiff  In 
■rror  la  correct,  aa  aoon  aa  the  introduction  took 
plaoe.     If  the  alavea  continued  to  be  property. 


tke  defendant  in  error,  while  in  hia  handa 
■old.  It  ia  a  well  eatabliahed  principle,  that  If 
>o  forfeiture  of  property  for  an  offenae  com- 
mitted by  its  owner,  haa  been  declared  by  the 
Le^alatnre,  the  judiciary  cannot  impoM  a 
forfeiture.  Cooper  v.  Telfair,  i  Dallaa,  16. 
The  judicfary  cannot  make  Inwa.  When  the 
■tatntea  declare  forfeiture*  no  aalea  of  the  pro- 
Idbited  articlea  are  valid.  Silka,  by  the  ez- 
preaa  terms  of  an  act  of  the  Parliament  of  Eng- 
Lind,  might  b«  aeiied  "while  ruatling  on  tnc 
fair  form  of  beauty,  In  the  maeea  of  the  danceP 
t  Carrington  A  Payne,  472.  The  caae  of  Toler 
T.  Armatrong,  11  Wheat.  258,  eatabllahea  the 
principle  that  a  contract  may  be  enforced 
whld)  grew  out  of  an  illegal  transaction,  but 
vUch  was  no  part  of  it.  There  money  paid 
far  dntiea  on  gooda,  illegally  brought  "*" 
the  United  States,  was  recovered  ^on 
owner  of  the  gooda. 

The  Uat  question  in  the  case  is,  whether  the 
nroviaion  of  the  Constitution  of  the  United 
States,  which  givea  to  Congress,  aselusirely, 
ttie  right  to  regulate  commerce  between  the 
Btatea,  is  opposed  by  the  constitution  of  Mia- 
tfssippi.  Tbe  argument  for  the  plaintifTs  in 
anor  b  on  the  abolition  side  of  the  question. 
n*  counsel  for  the  defendant  sustain  the  op- 
paalt«  principle. 

Tbe  object  of  prohibition  in  the  Constitution 
4S**]  of  the  United  'States  is  to  regulate 
aommeroei  to  sustain  It,  not  to  annihilate  it. 
U  ia  conservative.  Hegulation  implies  eontin- 
nad  existence — life,  not  death;  preservation,  not 
annihilation ;  the  unobstructed  flow  of  ttie 
abraam,  not  to  diecic  or  dry  up  ita 


4>T 

violation  of  the  right  of  Ooiigreas  under  the 
Const  itntlon. 

Tbe  right  of  the  States  to  rt^ulata  the  oondl- 
tlou  of  slaves  within  their  borders  ia  not 
denied.  It  is  fully  admitted.  Every  State 
may,  by  Its  laws,  fix  the  eharaet«r  and  eondi- 


which  may  extend  to  the  regulation  of  the 
transportation  of  elavea  from  one  State  to  an- 
other, as  merchandise,  doea  not  affect  these 
rights  of  the  States.  But  to  deny  the  Introdue- 
tioD  of  alsvea,  as  mercliandise,  into  a  State, 
from  another  State,  ia  an  Interference  with  the 
Constitution  of  the  United  States.  After  their 
introduction,  they  are  under  the  laws  of  the 
States. 

Nor  is  tbe  power,  given  by  the  Constitution 
of  the  United  States  to  regulate  commerce,  one 
in  which  the  States  may  participate.  It  is  ex- 
clusive. It  is  essentially  to;  and  ita  existence 
In  tbia  form  is  moat  important  to  the  slave- 
holding  States. 

Mr.  Webster,  also  for  the  defendant  In  error: 

Mr.  Webster  contended  that  the  construction 
of  the  constitution  of  Mississippi  bad  not  bcMi 
setled  by  the  courts  of  the  State,  and  was  yet 
an  open  question.  Contradictory  opinions  are 
entertained  by  the  judges  of  the  eourte  of  Mis- 
sissippi upon  the  construction  of  the  provision 
relative  to  the  introduction  of  slaves  before 
the  Act  o(  18ST.  In  the  cases  cited  by  the 
counsel  for  the  plaintiffs  in  error  this  Is  appar- 
ent. While  this  court  pays  great  attention  to 
the  settled  construction  of  the  lawa  and  consti- 
tution of  a  State,  aa  tbe  same  is  shown  by  the 
uniform  and  settled  decisions  of  the  courts  of 
the  State,  it  cannot  admit  the  authority  of 
cases  not  of  this  character. 

The  case  before  the  court  ia  reoent.  It  waa 
depending  here  before  any  decision  had  been 
made  in  the  courts  of  the  State,  on  the  points 
involved  in  it.  Sach  decisions  have  not  the 
same  authority  aa  those  of  a  fixed  and  estab- 
lished character. 

When  the  contract  on  wMch  this  snit  waa 
brought  was  made,  *no  construction  [*490 
like  that  now  claimed  had  been  pftat  to  the 
provision  In  the  constitution.  'Hie  contract 
was  made  in  the  belief  of  all  the  parties  to  it 
that  It  was  valid  and  legal  The  attempt  to 
avoid  it  is  to  give  a  retroactive  effect  to  new 
views  of  tbe   provision. 

For  what  purpose,  but  for  such  as  Is  exhib- 
ited In  this  case,  was  the  judicial  power  given 
to  the  courts  of  the  United  States,  to  be  ex- 
ercised in  coutroveraies  between  the  dtisens  of 
different  States  t  This  waa  the  very  object.  It 
was  intended  to  give  the  citizens  of  one  State 
a  power  to  sue  citizens  of  another  State,  in  an 
independent  tribunal.  Now,  it  Is  contended, 
that  when  a  citizen  of  Virginia  sues  in  a  court 
of  the  United  States,  he  ia  to  be  bonnd  by  the 
decisions  of  the  State  tribunals.  This  defeats 
the  provision  in  the  Constitution  of  the  United 
States.  It  ia  a  mockery,  if  tbia  ia  to  be  the  law. 
Under  tbe  circumstances  of  this  case.  It  may 
safely  Im  said,  that,  in  the  matter  now  before 
the  court,  the  decisions  of  the  oourta  of  MJasla- 
alppi  should  have  ksa  weight  than  those  of  any 
other  court. 

It  «u  from  a  toliiiilt  alWate  Wteam^-i^k 
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the  ptotIbIoii  of  the  Constitution  of  the  United 
Btate*  w*a  introduced.  The  Constitution  looki 
to  prinelplea,  not  to  penioni.  It  creates  ut  in- 
depeodent  tribmuil  where,  without  itt  provi- 
■iona.  It  would  not  exist.  The  opinions  of  the 
eourta  of  Miululppi  an  Justly  entitled  to  high 
reepect,  aa  argument! ;  and  the  penonal  char- 
metor  of  the  judge*  of  tho«e  oonrti  entitle  tbem 
to  great  conaf deration;  but  beyond  theM  eon- 
ecMloiU  to  them  this  court   will  not  go. 

1.  What  Ii  the  true  meaning  of  the  constitu- 
Uon  of  IfiuiMippl,  a*  to  the  introduction  of 
■laTca,  aa  nwrchandlM,  for  sale  I 

2.  la  that  provision  conforraablr  to  the  Con- 
stitution of  the  United  StateBl 

Aa  to  the  flrat  question,  It  is  contended  that 
the  words  of  the  provision  in  the  constitution 
of  Hlssissippi  are  injunctions  on  the  Legisla- 
ture; and  until  the  Legislature  shall  act  there 
U  no  prohibition  of  the  introduction  of  slaves 
Into  the  State,  aa  merchandise,  or  for  sale. 

The  words  are  "shall  be  prohibited."  There 
are  three  modes  or  forms  in  which  "shall  be" 
may,  or  ought  to  be  understood.  Each  is  ac- 
cording to  the  subject  matter.  They  may  im- 
4*1*]  pose  'L^islatire  enactments,  2.  En- 
Join  a  dut^.  3.  They  may  be  prouiissory  aa  to 
future  action,  under  the  Constitution. 

Different  interpretations  are  given  to  these 
words  in  the  same  constitution.  The  Conati- 
tntion  of  the  United  States  decUreB  there  shall 
be  universal  toleration  of  religion;  there  shall 
be  provisions  for  education;  the  boundaries  of 
Stataa  shall  be  ascertained;  the  judicial  power 
of  the  United  States  shall  be  vnted  in  certain 
eourte.  Thus,  the  terms  impose  duties  on  the 
I<eglslatnre  to  carry  into  operation  the  princl- 

E*  hs  established;  regulate  and  fix  the  extent  of 
gislatire  powers;  and  prescribed  the  manner, 
in  some  Instances,  in  which  the  Legislature 
shall  act.  It  is  repeated:  the  meaning  of  the 
oonstitution  is  to  be  found  out  by  tha  context, 
and  the  subject  matter. 

It  is  eontended  that  everything  on  the  subject 
of  Blares  is  left  by  the  constitution  of  Missis- 
sippi, to  the  Legislature. 

Take  the  words  of  the  section  together,  and 
the  sense  b  dear.  Does  the  section  prohibit, 
by  its  own  terms,  the  introduction  of  slaves, 
by  settlers,  in  1846 1  The  words  are  that  actual 
settlera  "shall  not  be  prohibited"  introducing 
slaves  until  after  I84G.  Is  not  this  a  plain  in- 
junction on  the  Legislature  not  to  enact  laws 
interfering  with  the  rights  of  settlers  before 
1B4SI    It  Is  not  in  Itself  an  enactment. 

Why  was  not  the  provision  as  to  the  intro- 
duotion  of  slaves,  as  merchandise,  for  sale,  put 
six  months  forward:  six  months  from  the  adop- 
tion of  the  Constitution  t  It  was  to  allow  time 
for  the  Legislature  to  act;  it  was  to  give  the 
Legislature  one  session  in  trbicli  laws  might  he 
pused.  This  was  the  only  reason.  In  the  in- 
tervening period,  the  L^islature  was  to  be  in 

In  that  session  the  Legislature  took  up  the 
subject;  and  what  was  doneT  An  amendment 
of  the  constitution  waa  proposed.    No  law  was 

ried  to  carry   the  provision  into  operation. 
much  for  the  words  of  the  provision  in  the 
sonstitution  of  Wssissippi. 
I.  Ab  to  the  subject  matter.     Does  It  appear 
Ihmt  the  conalitutioa  supposed  it  was  aouif\ei-  , 
big  itm  own  end,  b/  its  own  ftulhoiitj,  oi  loe* 


it  look  to  legialationT  Dom  It  execute  Itselft 
It  is  clear  that  if  it  was  intended  to  be  In  Itself 
a  law  which  would  carry  Into  elTect  the  prind' 
pie  declared  by  it,  that  it  would  have  gone 
'further;  It  would  have  nude  provi-  [*4tl 
siona  which  would  secure  its  execution. 

Now,  in  itself,  as  it  stands  in  the  eonstitu. 
tion.  It  is  entirely  powerless  and  nusatorj.  Tin 
Importation  of  slaves  as  merchandise,  for  sale, 
was  to  be  prohibited  after  a  fixed  period.  How 
prohlbitedl      How    prevented!      Forfeited,   if 


«J« 


be  set  free.  Neither  of  these  re- 
sults would  follow;  and  the  constitutional  dse- 
lamtion,  without  penalties  and  further  pro- 
visions, was  a  dead  letter,  a  nullity.  It  eoold 
have  no  operation  when  the  sale  of  the  slaves 
was  made  by  the  defendant  in  error;  far  lev 
could  it  affect  the  sale  on  credit,  aa  was  ths 
case  before  the  court.  Slaves  might  be  sold  tot 
cash  if  brought  into  the  State  as  merchandise, 
ad  libitum.  Thus,  the  provision  in  the  eonstl- 
tution  could  have  no  operation,  but  in  casn 
where  the  confidence  between  the  seller  and 
the  purchaser  would  seem  to  give  them  greater 
protection  from  its  influence. 

If  the  construction  of  ths  words  of  tha  cos. 
stitution  claimed  by  the  plaintiffs  in  ermr, 
standing  alone,  produces  these  results,  anothtt 
interpretation  should  he  adopted;  one  of  a  pise- 
tical  character;  one  which  will  execute  the  p*l^ 
poses  of  the  same;  one  which  will  not  be  at 
war  with  honesty  and  just  principles. 

How  did  the  ppople  of  Mississippi  nndaistaai 
the  provision  in  tne  oonstitution  I  This  Is  a 
proper  method  of  interpretation.  They  mads 
the  instrument;  how  did  they  construe  Itt 

A  constitution  stands  on  different  ground,  si 
to  Its  interpretation,  from  a  statute;  a  statats 
is  to  be  construed  I7  the  courts,  which  are  ft- 
trusted  with  its  execution.  A  conatitutioo  ii 
to  stand  as  it  is  adopted  by  the  people,  froa 
whom  it  has  all  its  weight  and  authority.  If 
we  have  clear  evidence  to  show  how  the  peo- 
ple of  Uisalsslppi  understood  this  prpviuos, 
this  should  prevail. 

Suppose  a  constitution  will  bear  two  «>■ 
stnietlons,  may  not  that  in  which  it  was  undsr- 
stood  by  the  people  prevail,  and  be  reoeived  si 
the  best,  and  as  the  true  constructionT 

The  constitution  of  Mississippi  was  admted 
on  the  Seth  of  October  1S32;  and  it  proriM 
that  the  introduction  of  slaves,  as  merchaadiM 
for  sale,  should  cease  on  the  Ist  of  May,  IBH 
'Instead  of  legislative  enactments  to  1*411 
carry  the  provision  into  execution,  at  the  sw- 
ceeding  session  of  the  Legislature,  opkiwi 
were  strongly  against  the  prohibition.  Ai 
amendment  to  the  constitution,  »brogatiBg  it 
in  reference  to  the  subject,  waa  introduced,  asl 
two  thirds  of  the  Legislature  coneorred  in  it 
It  was  submitted  to  the  people.  It  was  not 
adopted,  because  a  sufficient  namber  ol  Us 
cltiiens  of  the  State  did  not  vote  upon  It;  bat 
it  was  approved  of  by  a  majority  of  those  rlia 
did  vote.  The  constitution  required  thst  U 
amendment  should  be  made  bj  »  majority  •< 
all  the   voters  in  the  State. 

In  December,  1833,  the  Legislature  psMil  i 
law  laying  a  tax  on  slaves  iatroduoed  for  mIl 
'IW  U-w    required   that    a   bond    for   ths  tai 


IMl 


teovBB  n  AL.  T.  ^Ausam,  no. 


wan  tks  Tendon  of  sUtw.  TUa  U«  li  h 
uknowledgmeut  of  tha  Icgftlftr  of  their  Intro- 
duction of  tbo  ule  of  them  by  thoee  who  mnj 
hftTO  Introduced  thio):  provided  the  bond  u 
p*7  the  tax  wm  given.  This  law  wu  passed 
when  it  wu  wall  known  the  proviK)  in  the  con- 
atitution  exlated;  It  wu  pa»ed  after  Ha;  lit, 
1833  (  and  when  the  defendant  In  error,  a  non- 
raaident,  waa  notoriotu  for  the  tntrodufltloB  «f 
alftvea,  aa  merehandlsa  for  wla. 

Coder  thta  law,  it  U  lubmltted  that  It  wu 
•ompetant  for  an^  peraon  to  bring  In  alavea  for 
aale,  paTing  tbe  tax  on  them,  it  wu  under 
tUa  law  the  defendant  In  error  aeted.  The  act 
WA*  an  inritatioD  to  bring  alaTea  Into  the  State, 
«a  merehandiie  for  eale;  thej  were  brought; 
the  tax  waa  paid;  tbe  slaves  were  sold,  and 
notes  taken  for  tbe  paTnient  of  a  part  of  the 
purchiae  money :  and  after  this,  the  prohibition 
Ui  the  eonatitution  ia  set  np,  making  it  declare 
thft  contract  for  the  payment  of  the  note  void! 
The  alavea  are  held  by  the  purchaser,  and  no 
otttT  it  made  to  return  them ;  they  are  held  un- 
der the  purchase,  and  not  paid  fori  An  attempt 
is  made  to  ^ve  the  prohibition  blood  and 
muscle  to  hold  the  slavee  without  paying  the 
debt  contracted  for  their  purchase  I 

In  1837  the  Qovemor  of  the  State  submitted 
to  the  LegieUture  the  propriety  of  prohibiting 
tlie  sale  of  slaves  by  non -residents.  In  his  mes- 
(SM  ha  expressed  doubts  of  the  operatltm  ol 
tbe  oonstituticnal  prohibition,  and  su^ests  that 
m  law  should  be  paaaed  to  give  !t  eflect.  The 
Uw  wu  passed  In  1837.  Tlie  law  Is  "to  pro- 
hibit the  Introduction  of  slarea  u  merchandise 
«t4*]  for  sale."  "This  wu  oarrying  into  exe- 
eutioD  the  constitution.  No  opinion  was  ez' 
prMsed  that  the  Legislature  thought  the  eonsti- 
tution  had  made  the  prohibition  elTectn&l. 
■nils  act  recosnices  the  construction  of  the  pro- 
contended 
;  provide* 
fntroduoe  slaves  for  sale,  et«. 

The  act  proves:  1.  That  the  people  of  the 
State  did  not  understand  the  provision  in  the 
eonatitution  u  operative  until  the  Legislature 
abonld  act  upon  it.  That  it  hnpoaed  a  dn^ 
upon  the  L^ilature  to  act  That  all  persons 
b*d  gone  on  as  if  no  prohibition  wu  in  foroa 
antil  the  Legislature  should  paaa  a  Uw;  slave* 
lUiVlng  been  constantly  introanoed  for  sala,  and 
■old;  the  proviaious  ol  the  law  of  1633,  u  to 
tlie  payment  of  taxes,  having  been  oompUed 
with  by  those  who  introduced  tbem  u  mar- 
chandlsa  for  sal& 

la  the  provision  of  the  constitution  of  Ulssls- 
rippi  conformable  to  the  CouUtntion  of  the 
United  States  t 

The  Constitution  ctmfers  on  Oongrass  the 
right  to  r^ulate  oommeroe.  The  ozteut  and 
•Beet  of  this  grant  of  power  has  often  been  die- 
rasaed  In  this  court;  but  all  questions  upon  it 
n*  now  fully  settled.  In  the  case  of  Qibbona 
w.  Ogden  it  wu  decided  that  It  extends  to  a]l 
•ommarea  between  State  and  State.  It  wu 
baU  that  the  whole  aubjeet  of  oommerdal 
regulation  wu  taken  from  the  State*  and 
placed  in  the  hands  of  Congress. 

.Thl*  must  be  so,  or  the  whole  provision 
would  be  Inoperative.  Nothing  whfoh  Is  a 
regulation  of  commeroe  can  be  affected  by  State 
Ikw*.  Eegulation  Is  In  what  it  Is  considered 
l>a*t    to    hava   free,   and   axempt   from   ml*. 

x«  It.  «d. 


Freedom  of  nsulatlon  Is  regulation.  Not  <•■ 
daring  how  action  shall  take  place  allows  O* 
action  to  be  performed. 

But  Interior  rights,  not  commercial,  may  be 
regulated  by  the  States.  If  there  wu  no  pro- 
viaion  In  the  ConstituUon  of  the  United  States 
giving  to  Congress  the  power  to  r^ulate  com- 
merce, and  an  act  was  passed  hy  a  State  pro- 
of  sUtres  for  sals. 


between  the  BUtesT 

The  power*  conferred  on  Congrea*  are  dutleii 
and  they  are  to  be  exercised  for  the  good  of  the 
States.     What  Is  the  fonudatlon  of  tlM  right  to 


"slave*."    The  master 


The  Constitution  noogaiM*  slave*  u  prop- 
er^. Slaves  escaping  from  the  State  in  wUcn 
they  are  held  to  service  and  labor  majr  be  ar- 
rested In  other  Statca,  and  esirled  bad:  to  the 
StaU  from  which  th^  escaped.  Tbe  right  to 
take  them  up  Is  an  acknowledgment  w  Ute 
right  of  property  in  them.  Tha  Constitution 
was  adopted  during  the  existence  of  slavery  in 
more  than  one  half  of  the  States;  and  thus  the 


under  the  Constitution. 

While  the  right  ant)  duty  In  Congreaa,  under 
its  power  and  duty  to  r^ulate  commerce  be- 
tween the  States,  extends  to  slaves  as  artlolea 
of  commerce  between  the  Statas  w)  long  U 
slaveiT  exists  In  the  State*,  whsi  slavenr  is 
abolished  in  a  State,  Congre**  ha*  no  privilege 
to  Interpose;  in  such  St^es,  Congress  hu  no 
power  to  interfere  with  the  State  regulations  u 
to  slavery. 

If  the  right  hi  States  reeognlEing  alavery  ex 
ista  to  prohibit  trading  In  them.  It  will  allow 
non-interoonrse  between  the  Statea  of  the  Union 
1^  tbe  legislative  enactments  of  the  Statea,  and 
will  authorize  retaliation.  This  Is  negatived  by 
the  decision  of  this  oonrt  iu  Glbbcos  ▼.  Ogden; 
and  the  question  Is  olosad.  Tbe  New  Turk 
Uw  gave  an  excluslv*  right  of  navigating  th* 
water*  of  tbe  Stat*  by  ateamboaU  to  eertain 
persons.  The  Uw  of  New  York  wu  mad* 
void  by  the  deeialon  of  that  ease.  Th*  same 
result  will  attend  the  proviso  against  the  Intro- 
duction of  slaves  In  the  constitution  of  Missis- 
sippi, when  the  conatitutionalllT  of  the  same 
shall  be  brought,  necessarllr,  before  thl*  court. 

The  court  are  ealled  upon  to  say  that  the 
State  of  Mississippi  may  prohibit  the  transpor- 
tation into  that  State  of  any  particular  artacle. 
The  oonrt  will  be  obliged  to  And  out  ■ometUng 
in  the  Introduction  of  slave*  dUTerent  frtm 
trading  In  other  proper^.  Hi*  wiU  b*  dlfl- 
cult. 

Suppo**,  under  some  axdtemait,  th*  latro- 
duction  of  cotton  Into  th*  State  of  Mssiaehn- 
sett*  had  been  prohibited,  and  tUa  wu  retali- 


ated by  a  prohibition  of  the  introduction  Into 
a  cotton-planting  Stat*  of  oottesi  tabrie*. 
Would  not  thU  be  »n  interference  witii  the 


power  of  Congress  to  r^uUte  •ommeraeT 
BUves  'are  u  much  property  In  Mis-  [**•• 
aissippi  and  In  Carolina  u  eotton.  Au  the 
Statca  have  not  slave*,  nor  do  all  the  Statea 
plant  aottoB.    Can  State*  Inierfsr*  with  th* 


BartMia  Coun  or  tbk  Uirim  Biaim. 
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kft  Irwl  Tliare  arc  exceptions 
•ntlne  rwulatioiu,  pilotage;  but  the  BubE«ct  of 
tbli  inqnii;  ii  different.  The  prohibition  of 
the  oHutitutlon  of  Hlsaiaaippi  ia  »  ngulation 
of  eMmneroe,  inttreonrae,  merchMidfse. 

Tin  ftrongeet  motiTea  to  eatabli^  tba  Con- 
itltution  of  the  United  State*  wh  the  regula- 
tion of  eomnierce  and  Inteiconrse  between  the 
States  and  with  foreign  Statu;  to  make  the 
United  States,  in  this  respect,  an  unit.  It  mav 
Bot  be  easy  to  draw  the  line  so  as  to  distingnish 
what  m^  and  what  may  not  be  an  interferenoe 
with  the  narlsions  of  the  ConstitnUoa  of  the 
United  SUIea.  Bnt  this  is  not  aaeh  a  ease. 
This  is  a  dear  ease.  In  any  matters  of  the 
sale  and  porcbaae  of  property,  the  States  ean- 
not  later&^  f    i~  /• 

The  opening  and  ooaelnding  aignmenta  of 
Mr.  Watter,  for  the  plaintiffs  la  error,  pre- 
pared with  great  ability  and  care  by  Uniself, 
were  found  too  lai^  to  be  ineluded  in  the  bodr 
td  tba  report.  Tber  are  inserted  In  this  toI- 
Inme,  a*  an  appendix,  with  the  approbation  vi 
Mr.  Walksr. 

Mr.  JnsUee  Thompson  ddlTersd  the  opinlan 
of  tba  eourti 

On  the  Sth  of  April,  1838,  a  suit  was  eom- 
menoed  by  the  defendaiit  In  error,  against  the 
plalDtiffs  in  error,  in  the  Circuit  Conrt  of  the 
United  States  for  the  Eastern  District  of 
ILoalsiasa,  upon  a  note,  a  ooj^  of  which  ii  set 
out  In  the  record,  as  follows : 

"Natchei,  December  20th,  183S. 

"Twelve  months  after  date,  I  promise  to  pay 
to  R.  U.  Boberta,  or  order,  the  sum  of  seven 
tbonsand  dollars,  for  Talus  received,  payable 
and  negotiable  at  the  Commercial  Bank  of 
Hatches,  Bute  of  Mississippi. 

"John  W.  Brown." 
Indorsed  by      B.  M.  Boberta, 
Mosea  Ororea, 
■Fames  Qraham. 
'  la  tba  eonrse  of  the  proceeding*  in  the  eansa, 
tbs   following  sgreement,  or   admitted   state- 
Bent  of  faco,  was  entered  into  betwen  the 
BKrtieai 

4«3*J  •'In  tUs  ease  tt  to  oonsented  that 
tbe  qneatioii  of  fraud  U  waived  by  the  defend- 
ant, oespt  as  hereinafter  reaerred.  The  ease 
Is  to  be  defended,  soldy,  on  the  qoesUon  of  the 
iMialilj  and  validltr  of  tbs  ooulderatJon  for 
wEleh  tbe  note  snsd  on  was  giveB.  It  Is  ad- 
mitted, Ibat  tiM  slavse  for  which  said  note  was 
given  were  imported  into  Mississippi  sa  mer- 
chandise, and  for  sale,  in  the  years  1SS6  and 
183S,  by  tbe  ^alntlff;  bnt  without  any  pre- 
vious agretment  or  understanding,  express  or 
tmplied,  betwem  tbe  plaintiff  and  any  of  tbe 
partiea  to  tbe  note]  but  for  sale,  generally,  ' 


tiff,  Bor  tandered  to  him  by  any  of  tbe  parties 
to  tbs  Bote  nwd  on." 

Wbsrsopon,  (be  eouit  gave  Judgment  for  the 
idatetiff  below  for  sevm  thoniaad  dollars,  witb 
Uho  interest  and  cost*.  And  thi*  Judgment  to 
Imi^t  here  \fj  writ  of  error,  for  reviidon. 

It  will  be  seen  from  this  statement  of  the 
ease  that  the  defense  reeted  entirely  upon  the 
alhged  illegalify  of  the  oousideration  In  the 
BOia    Aad  tho  validly  of  tbe  defenss  must 

as* 


turn  upon  the  oonetruction  and  operation  of 
tbs  following  article  In  the  Conatitutlon  <rf 
Mlaalsslppi,  adopted  on  the  2eth  of  October, 
1832: 

"The  introduction  of  sUvea  into  this  State, 
as  merchandise,  or  for  sale,  shall  be  prohibited, 
from  and  after  the  flrst  day  of  May,  eighteen 
hundred  and  thirty-three:  Provided,  that  the 
actual  settler,  or  settlen,  shall  not  be  prohibit- 
ed from  purchasing  slavsa  In  any  Btate  in  this 
Union,  and  bringing  then  into  this  State  for 
their  own  individual  use,  until  tbe  year 
eighteen  hundred  aud  for^-flve." 

It  haa  been  urged  on  the  argument,  by  way 
of  preliminarr  objectitm  to  an  examination  of 
tbs  construction  of  the  constitution,  that  this 
artiele  haa  received  a  Judicial  interpretation  in 
the  courts  of  MisBiBsippi,  which,  according  to 
the  doctrine  ol  this  court,  with  respect  to  State 
decisions  upon  their  own  law*  and  constitu- 
tions, will  control  the  judgment  of  this  court 
upon  this  question.  It  becomes  ni^cesutry, 
therefore,  to  loolt  into  those  decisions,  to  see 
whether  there  baa  been  snob  a  fixed  and  settled 
construetJoB  given  to  the  Constitution  as  to 
preclude  tUa  eonrt  from  considering  it  an  opa 
queation. 

Tbe  ease  chiefly  relied  upon  to  that  of  Qlide- 
well  et  al.  v.  Hits  and  Fitspatrkfc,  a  newspaper 
report  of  which  has  beeo  Mumished  [*-l*8 
to  tbe  court.  It  was  a  bill  In  equity  filed  some- 
time in  the  year  1830,  since  the  commen cement 
of  the  suit  now  before  thi*  court,  and  the  de- 
cree of  the  Chancellor,  affirmed  In  the  Court  of 
Appeato  by  a  divided  court,  since  the  Judgment 
was  obtained  In  thi*  cause.  But  if  we  look 
Into  that  esse,  and  the  points  there  discussed, 
and  tbe  diversity  of  opinion  entertained  bj  tba 
Judges,  we  cannot  consider  it  as  settling  tte 
construction  of  the  oonsUtutlon. 

It  was  a  bill  filed  in  the  Court  of  Chancery  to 
enjoin  a  judgment  recovered  at  tow,  upon  a 
bond  for  the  purehass  of  slave*  introduced  in 
that  State  after  the  1st  of  Mav,  IS33.  'Dtc 
Chancsllor  refused  to  continue  tne  injuneticn. 


the  ground  that  the  matter  relied  upon  to 
obtain  Uie  iniuneti(m  should  have  been  set  up 
as  a  defense  in  tbe  suit  at  Uw;  and  this  view 
of  the  case,  he  adds,  might  be  decisive;  but  an- 
other question  of  some  moment  Is  raised,  which 
must  frequently  arise  in  our  courts,  and  which 
It  1*  well  to  put  In  a  train  for  ultimate  decision: 
dearly  announcing  that  the  questicm  he  was 
about  to  discuss  was  not  involved  In  ths  de- 
cision of  the  case  before  blm,  and  of  course  all 
opinion  which  he  might  express  would  be  eitra- 
judidal.  He  then  proceeds  to  examine  the 
constitution  in  reference  to  Its  operation  on  the 
bond  upon  wbleh  tbe  judgment  at  law  had  been 
obUlnsd:  asd  eondudM,  that  the  violation  ol 
tbe  constitution  eonslsted  In  the  introduction  of 
the  slaves,  and  Bot  in  the  sale,  and  that,  there- 
fore, a  subsequent  sale  after  the  introduction 
was  not  unlawful,  and  of  eourse  tbe  bond  given 
lor  tbe  purchase  was  not  void,  on  the  ground 
of  lllsgal  consideration  I  and  be  adds,  U  tba 
contraot  should  be  considered  void,  tbe  defend- 
ants would  be  enUtled  to  the  uesrossi  for,  al- 
thou^  Uieir  Introdnetlon  mlcht  be  illml,  and 
subject  the  party  to  criminal  proseeuUon,  yet 
tbe  title  to  ths  negroes  would  sot  be  forfeited. 
And  to  show  nor*  fnUy,  he  save,  bto  nadsc^ 
standing  4rf  tba  eoustitutloB:  "I  mean  to  da- 
Potan  Ik 
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Giom  mt  u-r.  StAmims,  n«. 


■Ian  that  the  moment  tbe  negroes  were  Intro- 
duoed  sa  merchondiM,  or  for  sale,  the  offeoM 
WM  At  once  eompleU,  no  further  step  was 
necessary  to  bring  it  within  the  intent  utd 
Mwuiing  of  the  pr^ibiting  cUuae  of  the  oon- 
etitutlon;  that  It  wH  perfectly  immaterial 
whether  tbe  negroea  were  or  were  not  sold,  or 
offered  tor  tale  afterwards;  sneb  aet  wonld  not 
in  anj  wh  affect  its  Ug»l  character." 
4*t*]  'The  caae  went  up  to  the  Court  of 
Appeals,  and  was  there  al&rmed,  by  a  divided 
eourt,  two  onlj  of  tbe  judges  being  preseot: 
Judge  Trotter  coneurring  with  tbe  Cbtmoellor, 
that  the  defease  should  have  been  made  in  the 
suit  at  law;  but  the  other  judge  dissented  upon 
thia  point.  Iliis  was  of  eourse  the  only  quea- 
tioD  in  judgment  in  that  ease;  and  whatever 


•ntlrelj  from  him  as  to  tbe  effect  and  operation 
of  the  prohibition  in  the  constitution.  He  con- 
iddered  tbe  sale  of  the  slavea  the  great  abject 
intended  by  the  prohibition,  with  a  view  to  sup- 
press tbe  slave  trade  in  Uiat  State.  But  be 
thought  it  Immaterial  to  inquire  whether  tite 
eonstitutioQ  be  eonsideTed  merely  directory,  or 
eontaining  within  itself  an  absolute  prohibition. 
In  either  ease  be  thought  it  fixed  the  policy  of 
the  State  on  the  subject,  and  rendered  illegal 
the  practice  designed  to  be  suppreBsed.  Sad 
Judge  Trotter  concurred  with  the  Chancellor 
In  bis  views  of  the  constitutioa,  the  decree  of 
Uu  Chancellor  must  have  been  reversed.  Thus 
•ra  see  the  different  views  taken  bv  the  courts 
in  Mississippi  as  to  tbe  object,  policy,  and  ef- 
fect of  this  article  in  the  eonstitution.  And  as 
the  whole  of  this  discussion  arose  upon  poiute 
not  necessarily  invoWed  in  the  decision  of  the 
e*ae  befon  tbe  court.  It  may  well  be  considered 
■■  extrajudicial.  It  Is  uuneceasary  for  this 
eourt  to  express  any  opinion,  sa  to  the  correot- 
neaa  of  one  or  tbe  other  of  the  views  taken  by 
tbe  different  judges.  But  this  difference  of 
opinion  la  certainly  sufficient  to  justify  this 
eourt  in  considering  that  the  constrnetiou  of 
the  eonstitution  in  that  State  is  not  so  fixed 
and  settled  as  to  preolnde  ns  from  regarding 
It  an  open  i^uestion. 

The  questjon  arising  under  the  constitution 
of  Uissisaippi  Is,  whether  this  prohibition,  per 
•e,  interdicta  the  introduction  of  slaves  as  mer- 
ehandise,  or  for  sale,  after  a  given  time;  or  is 
only  directory  to  the  Legislature,  and  requiring 
their  action  in  order  to  bring  it  into  full  opera- 
tion, and  render  unlawful  the  introduction  of 
■laves  for  sale  at  any  time  prior  to  the  Act  of 
the  13th  of  May,  1637. 

The  language  of  the  oonstitution  is,  "tbe 
Introduction  of  slaves  into  this  State  ■■  mer- 
ohandlse,  or  for  sale,  shall  be  prohibited  from 
SftO'l  'and  after  the  let  day  of  May,  1833;" 
with  an  exception,  as  to  such  as  may  be  intro- 
dueed  by  actual  settlers  previous  to  the  year 
I84S,  This  obviously  points  to  ecKnethlng  more 
to  b«  done,  and  loolu  to  some  future  time,  not 
enly  for  its  fulfillment!  but  for  the  means  by 
which  it  was  to  be  accomplished.  But  tbe 
more  grammatical  construction  ought  not  to 
ocotrol  the  interpretation,  unless  it  is  warrant- 
erf  by  the  goieral  scope  and  object  of  tbe  pro- , 
virioK.    Undw  the  coosUtuUoa  of  1817  It  U  de- 
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clared  that  the  legislature  shall  have  power  to 
prevent  elavee  being  brought  into  tbe  State  a* 
merchandise.  The  time  and  manner  in  which 
this  was  to  be  done,  was  left  to  tbe  discretion 
of  the  Legislature.  And  by  the  constitution  of 
163!  it  was  no  longer  left  a  matter  of  discro- 
tion  when  this  pr^ibition  is  to  take  effect; 
but  the  Ist  day  of  May,  1833,  is  fixed  as  the 
time.  But  there  ts  nothing  in  this  provision 
which  looks  like  withdrawing  the  whole  subject 
from  the  action  of  tbe  L^islature.  On  the 
contraiy,  there  is  every  reason  to  believe,  horn 
the  mere  naked  prohibition,  that  It  looked  to 
legislative  enactments  to  carry  it  Into  full  oper- 
ation. And,  indeed,  this  is  indispensable. 
There  are  no  penalties  or  aanctlons  provided 
in  the  oonstitution  for  its  due  and  effectual 
operation.  Tbe  constitution  of  1832  looka  to  a 
change  of  policy  on  the  subject,  and  fixes  the 
time  when  the  entire  prohibition  shall  take 
effect  And  it  is  a  fair  and  reasonable  conclu- 
sion that  this  was  the  only  material  change 
from  tbe  constitution  of  1817.  It  will  not 
answer  to  say  this  arose  from  any  distrust  of 
the  Legislature.  Such  a  supposition  would  be 
entirely  gratuitous,  and  a  reflection  that  could 
not  be  justified.  And,  besides.  If  any  such  oon- 
jecturs  is  to  be  indulged  it  is  inconceivable 
why  sonie  further  provulon  was  not  made  in 
the  constitution  to  insure  obedience  to  the  pro- 
hibition, by  declaring  the  effect  of  a  violation 
thereof.  Admitting  the  conatitution  Is  manda- 
tory upon  the  Legislature,  and  that  they  have 
neglected  their  duty  in  not  carrying  it  into  ex- 
ecution. It  can  have  no  efl^ect  u^n  the  con- 
struction of  this  article.  Legislative  provision 
is  indispensable  to  carry  into  effect  tbu  object 
of  this  prohibition-  It  requires  the  sanction  of 
penalties  to  effect  this  object.  How  is  a  viola- 
tion of  this  prohibition  to  be  punished!  Ad- 
mitting it  would  be  a  misdemeanor  puDishaUe 
by  fine,  this  would  be  entirely  Inadequate  to 
tbe  full  execution  of  the  object  intended  to  be 
accomplished.  What  would  become  *of  ['ftOt 
the  slaves  thus  introduced!  Will  they  become 
free  immediately  upon  their  Introduction,  or 
do  they  become  forfeited  to  the  StaUt  These 
are  questi<»ia  not  easily  answered.  And  al- 
though these  difficulties  may  be  removed  1^ 
subsequent  legislation,  yet  they  are  proper  eir- 
cumatancea  to  be  taken  into  consideration  when 
we  are  inquiring  into  the  fnt«ntion  of  tbe  oon- 
vention  in  thus  framing  this  article.  It  is  oa- 
reasonable  to  suppose  that  if  this  prohibition 
was  intended,  per  se,  to  operate  without  any 
legislative  aid,  that  there  would  not  have  been 
some  guards  and  checks  thrown  around  it  to 
insure  its  execution.  But  if  it  is  cmisidered 
merely  directory  to  the  Legislature,  it  is  open 
to  all  necessary  provisions  to  aooomplish  the 
end  intended.  The  proviso  in  this  article,  that 
actual  settlers  "sbaJl  not  be  pn^ibited"  from 
bringing  in  slaves  for  their  own  use  until  tiie 
year  164fi,  must  necessarily  be  oonsidered  as 
addressed  to  the  Le^slature,  and  must  be  con- 
strued as  a  restriction  upon  their  power.  Tbe 
enacting  part  of  the  article,  "shall  be  probib- 
itsd,"  is  also  addressed  to  the  Lc^slature,  and 
is  a  command  to  do  a  certain  act.  The  legisla- 
tive enactments  on  this  subject  stroiigly  forti- 
fy the  conclusion  that  this  proviiiMi  in  the  eon- 
stitution was  not  understood  as  a  prohibition, 
par  M,  but  only  directory  to  tbe  Legialatnn, 
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Ob  the  Zd  of  Ki.Tcb,  183:),  which  w 
to  the  time  when  this  prohibition 
Into  operatioD,  a  law  waa  paaoed  to  altn'  and 
amend  this  article,  ae  followB:  "the  I^ginla- 
ture  of  thi(  State  ihall  have,  and  are  hereby 
TBat«d  with  power  to  paaa  from  time  to  time 
eueh  laws,  rt^latlnr  or  prohibiting  the  iatro- 
duetlon  of  slaves  in  this  State,  as  ma^  be  deemed 

f  roper  and  expedient."  This  required,  under 
he  constitution,  the  concurrence  of  two  thirds 
of  e«Mh  branch  of  the  Le^slalure.  Notice  was 
accordingly  giveii,  as  required  by  the  constitu- 
tion, to  take  the  sense  of  the  quslil!ed  electors 
of  the  State  upon  the  proposed  amendment.  It 
certainly  could  not  have  been  the  understand- 
ing of  the  Legislature  that  the  prohibition  In 
the  constitution  was  actually  in  lull  force  and 
operation  from  the  1st  of  May,  1833,  whilst 
thcM  proceedingi  to  obtain  an  amendment  of 
tba  eonatitutlon  were  going  on;  and,  aspecially, 
when  in  December,  1833,  a  law  was  passed  lav- 
ing a  t«x  on  slaves  so  brought  la.  This  would 
be  an  nnreasonabls  constrDctioa,  and  would  be 
holding  out  false  and  deceptive  colors  to  those 
engaged  in  that  trafBc.  It  is  more  reasonable 
Bsa*]  *to  conclude  that  the  Legislature  sup- 
posed some  l^slatjve  action  on  their  part  was 


„  .Q  themselves  to  postpone  snch 

legislation  nntil  the  sense  of  the  people  could 
be  taken  on  the  proposed  amendment.  That 
inch  must  have  been  the  understsinding  of  the 
LegbUture  is  obvious  from  the  provisions  of 
the  Act  of  December,  1S33,  layinr  a  tax  on 
slaves  thua  brought  in  for  sate.  If  the  consti- 
tution, per  le,  operated  as  an  absolute  prohibi- 
tion to  bring  in  slaves  aa  merchandise  after  the 
lit  of  Hay,  1833,  the  law  of  December,  1833, 
would  be  laying  a  tax  upon  slaves  illegally  in- 
troduced. Thia  would  be  impliedly  aan^on- 
ing  the  Illegal  Introduction  of  the  slaves,  and 
would  pi«*«nt  an  tneongnilt 
never  ought  to  be  presumed 
the  eonaUtutloD  aa  director] 
Uture,  the  whole  will  be  consistent  and  stand 
together.  Although  the  Legislature  may  have 
csnitted  to  do  what  Uie  constitution  enjoined 
npon  them,  this  ia  a  matter  with  which  this 
eoort  can  have  no  eoocem. 

Bat  if  any  thing  more  can  be  wanting  to  ibow 
that  the  legislative  Interpretationa  of  the  eon- 
■Ututlon,  from  the  year  1B3E  to  I83T,  haa  been 
that  this  article  does  not,  per  ae,  operate  as  a 
prohibition  to  the  Introduction  of  slaves  sj  mer- 
chandise, but  required  I^islative  action  to 
bring  It  Into  complete  operation.  It  will  b« 
found  In  that  Act  of  the  13th  of  Hay,  1837. 
Until  that  time  It  is  manifest  from  the  whole 


would  piesent  an  tneongniltr  la  legislation  that 

Sht  to  be  presumed.     But  to  construe 
tutloD  as  directory  only  to  the  L^a- 


onmnt  of  legislation  upon  the  subject,  and  the 
propoaltlon  U>  SJnend  uie  constitution  in  that 
particular,    that   there  was  great  diversity   of 


opinion  in  relation  to  this  matter.  But  the 
Act  of  1897  purport*  to  carry  into  effect 
the  in}anatIons  In  the  constitution.  It  adopts 
tlM  worda  of  the  constitutiou,  and  declares 
that  *nierea(ter,  the  businees  ot  Introduclns  or 
iinp«»ting  slaves  into  this  State,  aa  mercnan- 
dfae,  or  for  sals,  be,  and  the  same  Is  hereby 
prohibited."    Here,  then,  is  a  oomplianee  witA 


eals,  this  prohibition  Im  (be  law  would  be  e» 
tirely  superfluous,  and  the  act  would  have  pro- 
ceeded to  proride  for  enforcing  the  constita- 
tional  prohibitions.  But  to  consider  thp  article 
in  the  constitution  as  directory  to  the  Legisla- 
ture to  prohibit  the  introduction  of  slaves,  this 
'law  Is  a  literal  compliance  with  the  [*SOS 
injunction;  and  not  only  enaeta  a  prohibition, 
but  provides  the  neceesary  penalties  for  a  vio- 
lation of  that  prohtbitioD,  and  declares  all  eon- 
tracts  made  in  relation  thereto  to  be  void. 
Thia  is  carrying  Into  full  execution  the  injnn» 
tion  of  the  constitution ;  and  affords  a  stroDf 
and  Irresistible  conclusion  that,  In  the  opinio! 
of  the  Legislature,  that  prohibition  hs!d  nd 
been  In  operation  until  the  p  ■  ..    .  - 


in  1837,  illegal  and  void,  whe 
an   unaettled    state   of   opinion  .   _. 

policy  pursued  by  the  Legislature,  would  be  a 
severe  and  rigid  construction  of  the  cnnatitn- 
tloo,  and  one  that  ought  not  to  be  adopted  unless 
called  for  by  the  most  plain  and  unpquivoeal 
language.  It  Is  said  by  Judge  Trotter  that  bs 
considers  It  Immaterial  whether  the  mnatitn- 
tion  be  construed  as  merely  directory,  or  as 
containing  within  Itself  an  absolute  prohibi- 
tion. In  either  ease  It  fixes  the  policy  of  ths 
State.  His  idea,  however,  of  the  poMcy  of  tk* 
State  upon  thia  sabiect  differs  esscniially  traa 
that  of  the  Chancellor.  Ws  do  not  mean  ts 
say  that  If  there  apoeared  to  have  Iven  a  fliad 
and  settled  course  ot  policy  in  tbnt  Statr  againil 
allowing  the  Introduction  of  slaves  for  met- 
chandise,  or  for  sale,  that  a  contract,  made  ii 
violation  of  such  policy,  would  not  be  v<»d. 
But  we  cannot  tbink  that  this  principle  appli« 
to  thia  ease.  When  the  sale  of  the  iilave*  ii 
question  was  made  there  was  certainly  no  fini 
and  settled  course  of  policy  which  would  msJn 
void  or  illegal  such  contracts. 

The  judgment  of  the  Circuit  Court  is  accord 
ingly  affirmed.  And  this  view  of  the  am 
makes  it  onnecessaiy  to  Inquire  whether  tUi 
article  hi  the  oonatitution  of  Mississippi  is  t* 
nugnant  to  the  Constitution  of  the  UaM 
States;  and,  indeed,  such  inquiry  is  not  props^ 
ly  In  tiie  case,  as  the  decision  has  been  plaest 

entirely  

tlon  of 


ronimuoa.     iiDU   law    noes   not   aaaume  mat    uiai  drik,  aa  niBrcDuiuwe, 
\6b  probibitioa  wu  In  force  by  virtua  nl  ^ta\>ia  ^vMbV^a^  ticu  and  alb 


Hr.  Justice  H^^ean; 

As  one  view  of  this  ease  involves  tba  «» 
BtrucUm  of  the  Constitution  of  the  Ualt4 
States  in  a  moat  important  part,  and  in  rqarf 
to  ita  bearit^  upon  a  momentous  and  most  4A 
icate  subject,  I  will  state  In  a  few  words  ^ 
own  views  on  that  branch  *of  tba  ease.  [*St4 
The  case  haa  been  argued  with  surpassing  aUt 
ity  on  both  sides.  And  although  the  nntisi 
I  am  to  consider  Is  not  neeeasary  to  a  dedski 
of  the  ease,  yet  It  Is  so  Intimately  eonassM 
with  It,  and  has  been  so  elaborately  aigssi 
that  under  existing  elrcnnutaiieca  I  dsaii  H 
Bt  and  proper  to  express  my  opinion  npsa  H 

The  second  section  of  the  oonstitnnoa  if 
Hlsslsslppi,  adopted  the  SSth  of  Octobar,  IStl; 
declarea  that  the  introduction  of  slavea  Ui 
that  State,  as  mercbandlae,  or  for  sals,  iksB 

'   tiun.  and  altar  tba  lit  dn  4 

-  &^W« 
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■ImJI  Bot  be  pntUbltsd  fma  pnrehulBg  ilavM 
In  U)T  State  in  the  Uaioii,  uid  brlnslng  tbom 
Into  that  SUt«  (or  their  own  fodMdiul  nM, 
nnttl  the  year  IMC:  and  the  qnaation  la,  wheth- 
«r  thia  prCFtiiion  U  In  eonfllot  with  that  part  of 
the  CiHutltnUon  <rf  the  United  SUtee  which 
dedana  that  CongrMa  ahall  have  power  'Ho 
Npdat*  eommerae  with  fontgn  natloiu^  and 
amtmg  the  eeveral  StatM." 

b  the  ease  of  Oibbona  ▼.  Ogd«n>  t  WkMt 
186,  thta  eonrt  decided  that  the  power  to  regu- 
late conmerce  ia  eseliuivelj  veated  In  Oon- 
groaa,  and  that  no  part  of  It  can  ba  axarelNd  bj 
a  State. 

The  neoeeal^  of  a  nnifonn  commercial  reg- 
ulation, more  than  any  other  eMuideratlou,  led 
to  the  adoption  of  Uie  federal  Conatitation. 
And  nnlew  the  power  be  not  only  paramount, 
bnt  eiclnaWe,  the  CiHistitntlon  mnit  fail  to  at- 
tain oneof  theprlDclpaloblaetBttf  Itaformatlon. 

It  hae  been  contended  that  a  State  maj  ex- 
erelee  a  ccMnmerclal  power,  If  the  eame  has  not 
b«en  eierciaed  bj  Congi«sa.  And  that  this 
power  of  the  State  o^^ed  when  the  federal  an- 
tlMrl^  waa  exerted  over  the  earns  subjeet  mat- 
ter. 

ma  argument  la  founded  upon  the  mppo- 
riUon  tiiat  a  Stata  maj  exerdee  a  power  wnlch 
la  expresslj  given  to  the  federal  government, 
If  It  shall  not  exert  the  power  In  ell  the  modes, 
»nd  over  all  the  aubjects  to  which  it  can  be 
Kpplled.  If  this  rule  of  construction  waa  gen- 
•rally  adopted  and  practically  enforced.  It 
would  be  aa  fatal  to  the  spirit  of  the  conatltu- 
tion  aa  It  Is  opposed  to  Ita  letter. 


Congress,  the  same  rule  mnat  apply  to  otlier 
powen  expreaslv  delegated  to  the  federal  gov- 
BOS']  enuuent.  -It  la  admltt«l  that  the 
power  of  taxation  la  common  to  the  State  and 
federal  govemmenta;  but  this  ia  not  In  lU 
nature  or  effect  a  repugnant  power;  and  Ita  ex- 
creiaa  la  vital  to  both  govemmenta, 

A  power  mav  r«maln  dormant  though  the  ex- 
pediency of  ita  exerdee  bos  been  ndly  con- 
aldered.  It  Is  often  wiser  and  more  poUtle  to 
forbear  than  to  aierclse  a  power. 

A  SUU  regulstes  ita  own  internal  commerce, 
■nay  paea  Inspection  and  pollee  laws,  desigoed 
to  guard  the  health  and  protect  the  rights  ol  its 
ettlzens.  But  these  laws  must  not  be  extended 
•o  aa  to  come  in  conSlct  with  a  power  expteaa- 
ly  (riven  to  the  federal  government 

It  la  enough  to  aay  that  the  eommerdal 
power,  aa  it  regards  foreign  commerce,  and 
commerce  among  the  several  States,  haa  been 
dedded  by  this  court  to  he  exclusively  vcated 
In  CoDgreas. 

Under  the  power  to  reflate  foreign  eom- 
meroe  Coiu^reaa  Impose  duties  on  Importations, 
give  drawbacks,  pass  embargo  and  oon-lnter- 
eouise  laws,  and  make  all  other  rt^latlons 
neceasary  to  navigation,  to  the  safe^  of  pas- 
aengera,  and  the  protection  of  proper^.  Here 
la  an  ample  range,  extending  to  the  remotest 
aeas  where  the  commercial  enterprise  of  onr 
citizens  shall  go  for  the  exercise  of  this  power. 

The  power  to  r^ulata  commerce  amoog  the 
■everal  States  Is  given  in  the  same  eeotlon  and 
In  the  same  language.  But  It  does  not  follow 
that  the  power  n^  bt  exercised  to  Um  aame 
extent. 
f  It.  ad. 


He  transportation  of  riavea  from  a  foreign 
country,  before  the  aholltion  of  that  traffic,  was 
subject  to  this  commercial  power.  This  would 
seem  to  be  admitted  In  the  Constitution,  aa  It 


proper  ta  admit,  ahall  not  be  prohibited  by 
Oongreas  prior  to  the  year  eighteen  hundred 
and  dght;  hat  a  tax,  or  duty,  may  be  impoaed 
on  men  importation,  not  exceeding  ten  dollara 
for  each  person." 

An  exception  to  a  rale  Is  said  to  prove  the  ex- 
latenea  of  the  rule;  and  this  exception  to  the 
exerdee  of  the  oommercisl  power  may  well  be 
considered  aa  a  dear  recognition  of  the  power 
in  the  ease  stated.  The  United  States  are  con- 
sidered as  a  unit  in  all  regulations  of  f<»«lgn 
But  this  cannot  ba  the  ease  where 


the  aeveral  Statea.  Tha'law  muat  fieeqnal 
and  general  In  ita  provisions.  Oongieaa  cannot 
pass  a  non-interconrse  law,  aa  among  the  sev- 
eral States;  nor  Impoee  an  onhsrgo  that  shall 
affeot  only  a  part  of  them. 

Navigation,  whether  en  the  Ugh  seas  or  in 
the  coasting  trade,  Is  a  part  ol  our  eommerae; 
and  when  extended  beyond  the  limita  of  any 
State,  is  subject  to  Ue  power  of  Congresa. 
And  aa  regarda  this  intercourse  intanial  or  for- 
eign. It  is  Immaterial  whether  the  cargo  of  the 
vessel  conaista  of  passengers  or  articles  of  emn- 

Can  the  transfer  and  >al«  of  alavea  from  ona 
State  to  another  be  tegulatad  I7  Ctmgress  un- 
der the  commercial  powerT 

If  a  State  uuj  admit  or  prohibit  slaves  at  its 
dIseretlMi,  tUa  power  mnat  be  in  the  State,  and 
not  in  Congresa.  The  Constitution  aetms  to 
reeogniee  the  power  ta  be  in  the  States.  The 
imprntatloB  of  certain  persona,  meaning  slave*, 
wueb  was  not  to  be  prohibited  before  eighteen 
hundred  and  el^t,  waa  limited  to  aneh  States, 


Uien  existing,  aa  shall  think  proper  to  admit 
them.  Some  of  the  Stales  at  Uiat  time  prohib- 
ited the  admission  of  slave*,  and  their  ri^t  ta 


strongiy  Implied  by  this  provision 

a*  ths  right  of  other  States  that  admitted  them. 

The  Cmistltatlon  treata  alavea  a*  peraona.   In 

the  second  aaction  of  the  first  artid*  whidi 


shall  be  determined,  by  adding  to  tlte  whole 
number  of  free  persons  induding  those  bound 
to  service  for  a  term  of  yeara,  and  exduding 
Indiana  not  taxed,  three  llftha  of  all  other  per- 
"    And  again,  in  the  third  section  of  the 


laws  thereof,  escaping  taito  another,  ahall,  in 
eonaequeuee  of  any  law  or  regulation  therein, 
be  diadiarged  from  such  servfee  or  labor,  but 
shall  be  delivered  up  on  the  claim  of  the  par^ 
to  whom  such  service  or  labor  rosy  be  due." 

By  the  laws  of  certain  States  slaves  ara 
treated  aa  proputyt  and  the  conatitution  of 
Mississippi  probibita  thdr  being  brought  Inte 
that  State  fay  dtisens  of  other  States,  for  aale, 
or  as  merchandise.  Merchandise  la  a  compre- 
hensive  term,  sjid  may  include  every  article 
of  trafBc,  whether  forrign  or  domcaUe,  whleh 
*la  properly  embraced  by  a  oommandal  ['ftQT 
r^;n1atlaa.  But  If  slaves  are  aonaidered  in 
•one  of  the  State*  aa  merobandia^  that  can 


•or 


SUPBBMB  COUBT  OV  I 


I  Uhitbi  Statkb. 


not  donat  tkem  «f  tb*  leading  uid  ecmtToIllnff 
aiulity  of  peraona  by  which  thej  are  dMlen&ted 
&  the  Constttntlos.  The  character  ot  prop^r^ 
ia  gtrta  them  by  the  local  law.  This  law  is 
reipeeted,  and  all  righta  under  it  are  protected 
bj  the  federal  antboritlee ;  but  the  Conetltntlon 
■at*  upon  eUTea  m  pereona,  aod  not  aa  proper- 
ty. 

In  all  the  old  States,  at  the  time  of  the  Rev- 
olution, alavery  existed  In  a  neater  or  leea  de- 
cree. Bj  more  than  one  half  of  them,  Inelud- 
Ing  those  that  have  been  aince  admitted  into 
the  Union,  it  has  been  aboliahed  or  pmhibited. 
And  in  tbeae  SUtee,  a  alaTe  cannot  be  boii|^t 
aa  merchandlee,  or  held  to  labor,  fat  anj  of 
them,  except  aa  a  tranaient  peraon. 

The  sonatitntion  of  Ohio  decUrea  that  Uiai« 
•ball  b«  neither  alarei;  n«r  inTohintary  aerrl- 
tude  In  the  State,  except  for  the  puniahment  of 
erimea.  Ia  thia  provision  In  eonllict  with  tjie 
power  in  Congreae  to  regulate  commereet  It 
coea  mueh  further  than  the  eonatitution  of 
Hiasiasippi.  That  prohibits  onlr  the  introduc- 
tion ot  elaves  into  the  State  bj  the  dtitena  of 
other  Statea  aa  merchandise;  bat  the  constitu- 
tion of  Ohio  not  only  does  this,  but  it  deotarea 
that  slavery  ahall  not  axiat  in  the  State.  Does 
not  the  greater  power  include  the  leaaerl  If 
Ohio  maj  prohibit  the  infawluction  ot  aUvea 
into  it  altogether,  may  not  the  Btat«  of  Mieais- 
alppi  r^pilate  their  admisaiont 


the  same  power  over  the  subject  of  slavery  as 
every  other  State.  It  it  be  oonatltutional  In 
one  State  to  aboliab  or  prohibit  elavery.  It  ean- 
■ot  be  nnconatltutional  in  another,  within  ita 
dtaeretlon  to  regnlate  It. 

Could  Ohio,  In  her  oonstltntion,  have  pro- 
hibited the  introduction  into  the  SUte  of  Uia 
ootton  of  the  south,  or  the  manufactured  artl- 
elea  of  the  north  I  If  a  State  may  exercise  thia 
power  it  may  eatablish  a  non-interoonrae  with 
the  other  Statea.  Thia,  no  one  will  prutend,  is 
within  the  power  of  a  State.  Bueb  a  mearare 
would  be  repugnant  to  the  Conatltution,  and  it 
would  atrike  at  the  foundation  of  the  Union. 
The  power  veated  In  Congress  to  regulate  oom- 
meree  among  the  aaveral  Statea  was  deaigned  to 
prevent  commercial  oonflieU  amrag  them.  But, 
SOS*]  whilat  Ohio  *eon1d  not  pnaoribe  the  pra- 
duetioDB  of  the  south,  nor  the  fabrica  of  the 
morth,  no  one  double  its  power  to  prohibit 
alave^.  And  what  can  more  unaoawerably  t»- 
tabllah  the  doctrine  that  a  State  may  prohibit 
alavery,  or,  In  Ita  dlaoretion,  regulate  it,  with- 
out trenching  upon  the  eommereial  power  of 
Oongreaat 

^e  power  over  etaveiy  belonga  to  the  States 
f«ape«tively.  It  la  local  in  its  character,  and 
In  Its  eitecta;  and  the  tranafer  or  sale  of  slavea 
aannot  be  separated  from  this  power.  It  la, 
indeed,  an  essential  part  of  It. 

Bach  State  has  a  right  to  ^otect  itself 
•gaioet  the  avarice  and  intnisloo  of  the  slave 
dsileri  to  guard  ita  dtisens  againat  the  Inoon- 
venicncea  and  dangtra  ot  a  alava  popnlation. 

no  right  to  exerdae  thia  power  ny  a  State 


fa  higher  and  deeper  than  the  Constitutiaa. 
The  evil  involvea  ue  proeperi^  and  may  en- 
danger tbe  existence  of  a  State.    Ita  power  to 


Mr.  CAtef  Jnatlee  T«My: 

I  had  not  intended  to  uprees  an  opinion  up- 
on the  question  raised  in  the  argument  In  reln- 
tion  to  the  power  of  Congrcs*  to  regrilate  Um 
trafSo  in  slavea  between  the  different  8tatM,  b«- 
cauae  the  court  have  oorae  to  the  conclusion,  in 
which  I  concur,  that  the  point  is  nut  involved 
in  the  oaae  before  us.  But  aa  my  broUwr 
ftfLean  baa  stated  bia  opinion  upon  it,  I  am 
not  willing,  by  remaining  liJent,  to  leave  a^ 
doubt  aa  to  mine. 

In  my  judgment  the  power  over  thie  subject 
Is  exclusively  with  the  several  Statea,  and  CMk 
of  tlicm  has  a  right  to  decide  tor  itaalf  whethar 
It  will  or  will  not  allow  persons  of  this  ds- 
aerlption  to  be  brought  wiUiiD  ita  limita  from 
another  State,  either  for  sale,  or  for  any  other 
pnrpoaa;  and,  also,  to  preeeribe  the  manner 
and  mode  in  which  they  may  be  introduced, 
and  to  determine  their  oondltlon  and  treatment 
within  their  respective  territoriee;  and  the  ao- 
tion  of  the  aeveral  Statea  upon  this  snbjeet, 
oaunot  be  emtrolled  l^  Coiwi —  -■'•---  ^ — •- 
tue  of  Ita  power  to  regulate 
virtue  ot  any  other  power  eonierrea  oy  toe 
Constitution  of  the  United  SUtes.  I  do  not, 
however,  mean  to  argue  this  question;  and  I 
state  my  opinion  upon  It,  on  account  *ot  [*50fl 
the  interest  which  a  large  portion  of  tike  Union 
naturally  feel  in  this  matter,  and  from  an  np- 

Erehenslon  that  my  silence,  when  another  mem- 
)r  ot  the  court  has  ddivered  bis  opini<a, 
might  be  misoonatrued. 

Another  qneation  of  constituUonal  law  haa 
alao  been  brought  Into  discussion;  that  ia  tn 
say,  whether  tlu  grant  of  power  to  tiie  general 
government    to   regulate   commerce,   diiea   not 


jeet,  even,  although  they  should  be  altogether 
consistent  with  those  made  by  Congress. 

I  dodine  expressing  any  opinion  upon  tUa 
queatian,  because  it  is  one  step  further  out  of 
toe  ease  really  before  us;  and  there  ia  nothing 
In  the  ebaracMr  of  the  point  that  seems  to  re- 
quire a  voluntary  declaraUon  ot  opinion  by  tks 
members  of  the  court. 

It  ia  admitted  on  aU  hande  that  if  a  SUt* 
make*  any  regulation  of  commerce  inconaiatent 
with  those  made  by  Congress,  or  In  any  degree 
interfering  with  them,  the  reguUtion  of  the 
State  must  yield  to  those  of  the  general  govern- 
ment. No  one,  I  believe,  doubts  the  controU- 
ing  power  ot  Congress  in  thia  reapeet ;  nor  their 
right  to  abrogate  and  annul  any  and  every  re^ 
ulation  of  commerce  made  by  a  State.  But  Um 
question  upon  which  different  opinions  haM 
been  entertained  is  this:  would  a  r^ulation  «d 
commerce  by  a  State  be  valid  nntu  Congresa 
should  otherwise  direct;  provldsd  auch  regnl»- 
Uon  was  oonslstent  with  the  regulations  of 
Congress,  and  did  not  in  any  manner  oonfllat 
with  themT 

haa  yet  arisen  which  made  It  b 


in  the  cose  ot  The  aty  ot  New  York  v.  Hilne, 
11  Peters,  102,  dedded  at  January  Term, 
tS87,  aa  will  appear  bv  the  oplnlona  tlien  deliv- 
•ted(  nad  dnee  that  time  tlw  point  haa  neveti 


IMi 
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1b  tMf  form,  eoBM  befora  tiie  eonrt.  Vor  ua  I 
kmn  Uwt  than  U  U17  t«uod  for  nippMing 
that  neli  •  mm  to  lik«l7  to  sriM.  For  the 
BtatM  have  Terj  little  temptatton  to  make  ■ 
ragulatioii  of  commerec,  when  they  know  it 
BMj  b«  immedtotoly  annulled  bj  an  a«t  of 
OongraM,  evm  if  ft  doea  not,  at  the  time  It  it 
made  b;  the  6tat«,  conflict  with  any  law  of 
"^ »  ganeral  goTemment.    Besides,  the  regulr 


BIO*]  and  in  the  verj  few  *iiiBtanees  in  which 
the  lawa  of  States  hare  been  held  to  be  r^n- 
latknu  of  eommeree,  and  on  that  aeeotut  de- 
elared  to  b«  <nM,  the  State  regnlattoa  wu 
found  to  bo  Id  eonflict  with  aome  easting  regu- 
lation of  tlia  fsneral  go '    — '    


The  point  in  dtopute,  therefore,  wonM  1. 

to  be  biit  little  more  than  an  abstract  qnestloa 
which  the  court  ma^  never  be  called  on  to  de- 
elde,  and,  perhaps,  like  other  abstract  qnes- 
tlons,  it  to  deatined,  on  that  verj  account,  to  be 
nore  frequently  and  earnestly  dtoenssed.  But 
until  some  caw  shall  bring  it  here  for  decision, 
and  until  some  practical  pnrpow  to  to  be  an- 
swered by  deciding  it,  I  do  not  propose  to  en- 
•  in  the  dlaoussion,  nor  to  express  an  opin- 


aageli 

fOD. 


Mr.  Justice  Storr,  Mr.  Juatlee  Thompson, 
Mr.  Justice  Wayne,  and  Hr.  Justice  H'Emley 
concurred  with  the  majority  of  the  canrt  In 
opinion  that  the  prorisfon  of  the  Constitution 
of  the  United  States,  which  gives  the  regula- 
tioit  of  commerce  to  Congress,  did  not  inter- 
fere with  the  prOTiaioQ  of  the  oonstitutioD  ol 
the  State  of  Mtoaiasippi,  which  relates  to  the 
introductioii  of  stoves  as  marohandise,  or  * 
•ale, 

Mr.  JnsUee  Baldwla. 

As  tbto  case  has  been  deddod  on  Ha  merita, 
and  the  opinlOD  of  the  court  cavers  every  poiitt 
directly  involved,  I  bad  not  thou^t  that  any 
merely  ooltoteral  qnaation  would  have  been 
notieedt  for  I  cannot  believe  Uut  In  the  opin- 
ioa  of  any  of  the  Judges  it  to  at  all  neoesuir 
to  inquire  what  would  have  been  the  result,  it 
the  court  had  held  that  the  contract  on  wUeb 


which  would  have  arisen  la  such  an  event,  are 
of  the  hi^est  impcwtance  to  the  eonotry,  and, 
in  my  opinion,  ought  not  to  be  conddered  by 
na,  unless  a  esae  arises  in  which  tbcir  dectoion 
becomes  Indispensable;  when  too  much  de- 
liberation cannot  be  bad  before  a  judgment  to 
pronounced  upon  them.  Bat  since  a  dllTerent 
course  has  been  taken  by  the  judges  who  have 

£  receded  me,  I  am  not  willing  to  remain  silent, 
«t  it  may  be  inferred  that  my  opinion  coin- 
eidee  with  that  of  the  judge*  who  have  now 
«xpressed  their*. 

Sll*]  'That  the  power  of  Congreas  "to 
regul^  commerce  among  the  sevcraT  States," 
in  exeluilve  of  any  iDterference  by  the  Statoi, 
has  been,  iu  my  opinion,  conclusively  settled 
by  the  solemn  oplnionB  of  this  court,  in  Oib- 
boBS  V.  Ogden,  9  Wheat.  1B8-22S,  and  la  Brown 
r.  Maryland,  18  Wheat.  43S-44C.  If  these  de- 
eUons  are  not  to  be  taken  a*  the  eetabltobed 
eonstruetion  of  this  etaiua  of  the  Constitution, 
It  L.  ed. 


doubt;  nor  can  there  be  any  a       _    .  .._  .. 
this  court,  which   must   he  considered  as  ■ 
thoritative   upon  any  question.  If  these  are 
not  to  be  so  on  this. 

Ceaes  may,  indeed,  arise,  wherein  there  may 
be  found  difficulty  in  discriminating  between 
regutotions  of  "commerce  among  the  several 
Sbites,"  and  the  regulations  of  "the  internal 
police  of  a  State;"  but  the  subject  matter  of 
such  regulations,  of  either  description,  will  lead 
to  the  true  line  which  separates  them  when 
they  are  examined  with  a  diaposltlon  to  avoid 
a  eoUIslon  between  the  powers  granted  to  the 
federal  government  by  the  people  of  the  aeveral 
States  and  those  which  tbey  have  reserved  ex* 
cluiively  to  themieWe*.  "Commerce  among  the 
States,''  as  defined  by  this  eonrt,  to  "tnit," 
"traffic,"  "intercourse,"  and  dealli^  in  artkles 
of  Commerce  between  States,  by  iU  dtiiens  or 
others,  and  carried  on  in  mora  than  one  State. 
Polioe  retotes  only  to  the  internal  concerns  of 
one  State,  and  commerce,  within  It,  to  purely 
a  matter  of  internal  regulation  when  eonflnsd 
to  those  articles  which  have  become  so  dis- 
tributed as  to  form  items  in  the  common  mass 
of  property.  It  follows  that  any  regulation 
which  affeeta  the  oommerctol  latereonrse  b»> 
tween  any  two  or  more  States,  referring  solely 
thereto,  to  within  the  powers  mnted  adusive- 


in  one  State,  or  which  refer  only  to  subjects  of 
internal  police,  are  within  the  powers  reserved. 
The  opinion  of  thto  eourt  in  lOine  v.  Now  Toric, 
It  Peters,  ISO,  eto.,  draws  the  true  line  be- 
tween the  two  classes  of  regulations,  and  gives 
an  eaay  solution  to  any  doubt  which  may  arise 
on  the  etouse  of  the  Mnstltntion  of  Hlsstostml 
which  has  been  under  ow  eonslderatlon.  It 
doea  not  purport  to  be  a  regulation  of  poltes, 
for  any  defined  object  oonneeted  with  the  In- 
tenial  tranqnlllity  of  the  State,  the  health,  or 
morato  of  tM  people;  It  to  general  In  Its  terms; 
it  to  aimed  at  the   ■  ■     '  *    ' 


introduction   1 


with  the  Intention  of  excluding  disei 
victed,  or  laaurgent  stoves,  or  such  as  mav  ba 
otherwise  dangerous  to  the  peace  or  welfare 
of  the  State.  Its  avowed  object  to  to  prevent 
them  from  being  the  ■ubjema  of  eonunerctol 
intercourse  with  other  States,  when  Introdnced 
for  the  purpose  of  sale;  while  the  next  etouss 
expressly  Indites  their  IntroducUon  by  settlers 
within  the  State,  for  their  own  use,  leaving 
tbem  at  liberty  to  sell  the  slaves  so  introduced, 
immediately  afterwards.  It  was  not  Intended 
'  affect  the  cmdlUon  of  the  slaves,  for  ther* 
no  provision  for  their  emandpaUon,  or  other 
_  position  when  introduced  luio  tbe  State  for 
sale;  eo  that  the  only  effect  which  the  broad* 
eet  construction  could  give  to  the  eonatltntion 
of  Mississippi  would  b«  to  pnrftlUt  the  Intro- 
duetion  into  that  Stato  of  slaves  from  othcv 
States  as  articles  of  commerce,  without  tbe 
least  referenoAto  any  object  of  internal  police. 
Their  Introduction  was  legal  or  Illegal,  accord- 
ing to  their  disposition  when  Introduced;  If  la- 
tended  for  sale,  It  was  illegal;  If  for  use  by 
settlers  in  the  State,  it  was  legal,  whatever 
might  be  the  oondition  of  the  slave  as  t« 
health,  or  his  character  as  to  morals.  If  we 
adopt   tha  construction  oontcnded  tm  by  tta 


•M 
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fil^ntlffs  in  error,  that  it  operateB  hj  its  own 
orce,  the  conatitution  of  Mississippi  must  be 
tklcMi  to  be  a  law  of  that  State,  in  relation  to 
tlie  nguiatton  of  the  traflic  or  dealing  in  slaves 
brought  there  for  the  purpose  of  sale;  in  other 
words,  a  regulation  of  commerce  among  the 
■evenj  States,  if  slaves  are  the  aubje^  of 
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of  the  Canstltutlon  of  the  United  States,  as 
anwunded  bj  this  eonrt. 

Other  JndoM  eonatder  the  Constitution  aa  re- 
ferring ta  auvsa  onljr  aa  persons,  and  as  prop- 
•rtj,  in  no  otbar  aense  than  aa  persons  escap- 
ing from  lerrice;  the^  do  not  consider  them  to 
be  recognized  a>  anbjecta  of  commeree,  either 
"with  foreign  nations,"  or  "among  the  several 
States;"  but  I  cannot  aequiesee  in  this  posi- 
tion. In  other  times,  ana  in  another  depart- 
ment of  this  government,  I  have  expressed  mj 
opinion  on  this  subject;  I  have  done  it  in  judg- 
ment in  another  place  (1  Bald.  R.  670,  etc.), 
and  feel  it  a  duty  to  do  It  here,  however  un- 
expectedly the  occasion  may  have  arisen,  and 
to  speak  plainly  and  explicitly,  however  un- 
auited  to  the  spirit  of  the  times,  or  prevalent 
818*]  opinions  anywhere,  *or  by  any  pcraoiis, 
my  views  may  be.  Tluit  I  may  stand  alone 
among  the  members  of  this  court,  doea  not 
deter  me  from  declaring  that  I  feel  Iraund  to 
consider  slaves  aa  property,  by  the  law  of  the 
Statea  liefore  the  adoption  of  the  Constitu- 
tion, and  from  the  Srat  settlement  of  the 
colonies;  that  thia  right  of  property  exists  la- 
dependently  of  the  Conatitution,  which  does  not 
create,  but  recognises  and  protects  it  from 
violation,  by  any  law  or  regulation  of  any 
Btate,  Ib  the  cases  to  which  the  Constitution 

It  was  a  principle  of  the  Revolution,  and  the 
practical  construction  of  the  Declaration  of  In- 
dependence, that  "necessity  or  expediency" 
Justified  "the  refusal  of  liberty.  In  certain  cir- 
ennutanees,  to  persons  of  a  particular  color;" 
and  that  thoae  to  whom  their  services  and 
labor  were  due  were  their  "ownera."  1  Laws 
U.  S.  24,  25.  In  the  Tth  article  of  the  pre- 
liminary Treaty  of  Peace  with  Great  Britain, 
there  Is  thla  expression,  "negroes,  or  other 
property."  Ibid.  IBS.  Also,  In  the  7th  article 
of  the  deflnltlve  treaty  (Ibid.  204),  which  con- 
eluaively  shows  the  then  accepted  understand- 
ing of  the  country;  and  that  it  was  not  differ- 
ent after  the  adoption  of  the  Constitution  ap- 
pears aa  oonelnsively  by  the  first  article  of  the 
Treaty  of  Ghent,  which  refers  to  "any  slaves, 
or  other  private  property."  Ibid.  S94.  It  would 
be  a  strange  position.  Indeed,  If  we  were  to 
consider  slaves  aa  peraona  merely,  and  not 
property.  In  our  commercial  relations  with 
foreign  nationa,  and  yet  declare  them  to  be 
'private  property"  in  our  diplomatic  relations 
wiUi  them,  and  In  the  most  solemn  Interna- 
tional acts,  from  1782  to  181S. 

At  the  adoption  of  the  Constitution  slaves 
were  aa  much  the  subjeota  and  articles  of  "com- 
merce with  foreign  nations,"  and  among  "^he 
several  Statea,"  as  any  other  species  of  mer- 
chandiae;  they  were  property  for  all  purposes, 
and  to  all  Intents;  they  were  bought  and  sold 
as  chattels;  the  property  In  them  passed  by 
a  bill  of  sale,  by  descent,  or  by  will ;  and  they 
irere  »old  on  execution  wherever  slavery  ex- 
ifCeif.     Tbeir  inportation  wu  la-wful;  aul  aU 

»a4 


a  taken  from  Congreas 


think  proper  to  admit  them;  though  ft  duty, 
or  tax.  might  be  imposed  on  such  person  not 
exceeding  ten  dollars  for  each.     Art.  1.  sec.  0^ 

This  clause  of  the  Constitution  haa  been  held 
to  be  an  ^caption  *to  the  power  of  [*S14 
Congress  to  reflate  commerce;  the  word  "mi- 
gration" applymg  to  those  persona  who  coma 
voluntarily,  and  "importation"  applying  to 
those  persons  who  are  brought  iti  voluntarily 
(9  Wh.  210);  BO  that  if  this  clauae  lind  not 
been  introduced,  the  power  to  prohibit  the  im- 
portation would  have  resulted  from  the  gen- 
eral grant  of  power  to  regulate  commerce.  For 
no  nDe  Is  better  settled  than  that  the  effecl  of 
an  exception  ia  to  take  the  ease  excepted  out 
of  the  general  provision,  thereby  excludiD| 
what  would  othern'ise  be  embraced.  12  Wh. 
440.  The  conclusion,  therefore,  is  inevitable, 
that  slaves  were  embraced  by  the  Constitutiiia 
as  the  subjects  of  commeree  and  commerdal 
regulations  to  the  same  extent  aa  other  goods, 
wares,  or  merchandise.  On  no  other  conatme- 
tion  can  the  ninth  section  of  the  first  article 
be  taken  as  an  exception  to  the  third  clause  ol 
the  eighth  section)  and  when  so  taken,  then 
is  no  escape  from  the  construction  declared  in 
the  opinion  of  the  court  in  Gibbons  v.  Ogdea. 
Besides,  if  the  power  to  regulate  commerce  does 
not  include  the  power  to  prohibit  the  impor- 
tation of  slaves  Into  the  United  States  aJtw 
1808,  when  the  exception  in  the  ninth  section  of 
the  first  article  does  not  operate,  such  power  is 
not  to  be  found  in  any  other  grant  by  tbs 
Constitution;  the  consequence  of  which  will  be, 
that  all  the  existing  laws  for  abolishing  tbs 
slave  trade  are  unconstitutional;  or,  at  the 
beat,  their  power  will  rest  entirely  on  the  re- 
mote and  doubtful  implication  of  a  new  grant, 
by  the  ninth  section,  of  a  power  after  I80S, 
which  would  not  have  existed  had  not  that 
section  been  introduced.  This  would  be  a 
dangerous  rule  by  which  to  construe  the 
Conatitution,  and  as  inconsistent  with  its  wliols 
scope  aa  it  would  be  baaardoua  to  its  penaa- 
nency.  On  the  other  hand,  by  holding  the 
power  to  regulate  commerce  to  be  the  grant  of 
a  power  to  abolish  the  foreign  slave  trade,  by 
taking  the  ninth  section  aa  a  temporary  excep- 
tion, and  the  exception  to  be  inoperative  after 
IS03,  the  slave  trade  laws  since  passed  an 
clearly  unconstitutional  under  an  expressly 
granted  power;  which  is  a  much  more  satis- 
factory position  on  which  to  plant  them,  thai 
any  implication  or  inference. 

Slaves,  then,  being  articles  of  eommeroe  witk 
foreign  nations,  up  to  1808,  and  until  their  in- 
portation  was  prohibited  by  Congress,  thef 
were  also  articles  of  commerce  among  the  ssr- 


hand  to  hand  as  chattels.  Whether  they  shoold 
be  so  held  or  not,  or  what  should  be  the  extent  o( 
the  right  of  property  In  the  owner  of  a  slan, 
depended  on  the  law  of  each  State;  that  wsa 
and  ia  a  subject  on  which  no  power  is  graaUd 
by  the  Conatitution  to  Congress;  consequently, 
none  can  be  exercised,  directly  or  Inditeellf. 
It  is  a  matter  of  internal  police,  over  which  tw 
States  have  reserved  the  entire  control;  thcT, 
and  they  alone,  can  declare  whftt  la  propotj 
cavaUa   at   ownership,   abaolat*    or    qualiBtd: 


T  AI.  T.  SlAUOHTnt,  EIO, 


«U 


they  OMf  coDtinne  or  Bbollsh  sUnry  «t  their 
pleuure,  m  was  done  before,  and  hu  been 
aoii«  ainea  the  Constitution ;  which  leave*  this 
•abject  untouched  and  intuigible,  except  bj 
the  Statee. 


propert}>;  if  they  recognized  slaTe*  as  the  prop- 
ertj  of  tboM  who  hold  them,  thej  become  the 
mbjecta  of  commerce  between  the  State*  which 
•o  recosniie  them,  and  the  trafSc  in  them  may 
ba  regulated  \>y  Cougres*  aa  the  traffic  in  other 
krtielea,  but  no  farther.  Being  property  by 
the  law  of  any  5tate,  the  owner*  are  protected 
from  any  vioUtiona  of  the  rights  of  property 
by  Congress,  under  the  flfth  amendment  of  the 
Constitution;  these  rights  do  not  consist  mere- 
^  in  ownership,  the  right  of  disposing  of  prop- 
arty  of  all  kind*  i*  incident  to  it,  which  Con- 
Fsaa  cannot  touch.  The  mode  of  disposition 
regulated  by  the  State  or  common  law)  and 
tint  for  the  flnt  clause  in  the  second  section 
of  the  fourth  article  of  the  Conatitution  of  the 
United  Statea,  a  State  might  authoriM  iU 
own  citlieuB  to  deal  in  alave*,  and  prohibit  It 
to  all  other*. 

But  that  clau*e  ■ecure*  to  the  dtizen*  of  all 
tlie  State*  "all  privileges  and  inununitie*  ot 
dtizens"  ot  any  other  State,  whereby  any 
tratBc  in  slave*  or  other  property,  which  U 
lawful  to  the  citizen*  or  aettiera  of  Uiaei**ippi, 
with  each  other,  is  equally  protected  when  car- 
ried on  between  them  and  the  citizens  of  Vir- 
^ia.  Henoa,  it  ia  apparent  that  no  State  can 
control  this  traffic,  *o  long  as  it  may  be  car- 
ried on  by  It*  own  citizens,  within  it*  own 
Hmit*;  as  part  of  It*  purely  internal  com- 
merce, any  State  may  regulate  it  according  to 
Ita  own  policy;  but  when  auch  regulation  pur- 

rrt*  to  extend  to  other  States  or  their  dtisens, 
i*  limited  by  the  Conatitution,  putting  the 
eftizena  of  all  on  the  same  footing  aa  their 
own.  It  follow*,  llkewiee,  that  any  power 
BIC*]  *of  Congress  over  the  *ubject  is,  aa  has 
bean  well  exprceaed  by  one  of  the  plaintiff*' 
eoonael,  conaervative  in  Its  charact«r,  tor  the 


■iM>}ect  of  commerce  among  the  Statea,  from 
■ay  State  law  which  affecta  to  prohibit  it* 
tnnamiasion  for  *ale  from  one  State  to  an- 
other, through  a  third  or  more  States. 

Thna,  in  (Aio,  and  tbo*e  Statea  to  which  the 
ordinance  of  1787  applies,  or  in  those  where 
abtves  are  not  property,  not  subjects  of  dealing 
or  traffic  among  ita  own  citizens,  they  cannot 
bocome  *o  when  brought  from  other  State*  i 
tbeir  condition  is  the  same  aa  those  person*  of 
the  same  color  already  in  the  State;  subject 
is  all  reapecta  to  the  provlsioua  of  it^  law,  if 
brought  tnere  for  the  purposes  of  residence  or 
■•le.  If,  however,  the  owner  of  alavea  in 
Ihryland,  in  transporting  them  to  Kentucky, 
«r  Missouri,  should  paaa  through  Pennaylvania, 
or  Ohio,  no  law  of  either  State  could  take  away 
«r  nffsct  hia  right  of  property;  nor,  if  paasing 
fMIn  one  alave  State  to  another,  accident  or 
distreaa  ihoold  compel  him  to  touch  at  any 
pbtaa  within  a  State  where  alavery  did  not  ei- 
M>  Such  transit  of  property,  whether  of  alavea 
«r  bales  of  goods,  is  lawful  commerce  among 
tta  aeveral  States,  which  none  can  prohibit  or 
lanlate,  which  tlu*  Constitution  protects,  and 
«•  t  od.  i 


Oongresa  may,  and  onriA  to  preseire  from 
violation,  ^y  reaaonLig  or  principle  wliich 
would  authorize  any  State  to  interfere  with 
such  transit  of  a  slave,  would  equally  apply 
to  a  bale  of  cotton,  or  cotton  goods,  and  thus 
leave  the  whole  commercial  intercourse  between 
the  Statea  liable  to  interruption  or  extinction 
by  SUte  lawa,  or  conatitutions.  It  is  fully 
within  the  power  of  any  State  to  entirely  pro- 
hibit the  importation  of  slaves  of  all  deeerip- 
tiona,  or  of  Uioae  who  are  diaeaaed,  oonvicta,  or 
of  dangeroua  or  immoral  habita  or  conduct; 
this  is  a  regulation  of  police,  for  purposes  ot  in- 
ternal safety  to  the  State,  or  the  health  and 
morale  of  i^  citizens,  or  to  effectuate  Its  sys- 
tem of  policy  In  the  abolition  of  ilavery.  But 
where  no  object  of  police  i*  discernible  in  a 
State  law  or  constitution,  nor  any  rule  of  pol- 
fcy,  other  than  that  which  ^ves  to  its  own 
citizens  a  "privilege"  which  i*  denied  to  citi- 
zens of  other  States,  it  ia  wholly  different.  The 
direct  tendency  of  all  auch  lawa  is  partial,  anti- 
national,  sub  vera!  V*  of  the  harmony  which 
should  exist  among  the  States,  aa  well  as  In- 
consistent with  the  most  'aacrad  prin-  [*S11 
ciples  of  the  Constitution,  which  on  this  sub- 
ject have  prevailed  through  all  time,  In  and 
amone  the  colonies  and  Statea,and  will  be  found 
embodied  in  the  second  resolution  ot  the  Vir- 
Einia  Legislature  in  1766.  1  Law*  of  the  United 
Statea,  S3.  For  theae  reasons,  my  opinion  la 
that  had  the  contract  in  question  been  invalid 
by  the  constitution  of  Miaaisaippi,  it  would  he 
valid  by  the  Constitution  of  the  United  State*. 
Theae  reason*  are  dravm  from  those  principle* 
on  which  alone  this  government  must  be  sus- 
tained; the  leading  one  of  which  is,  that  wher- 
ever slavery  exist*  bv  the  laws  of  a  State, 
alavea  are  property  m  every  conatitutional 
senae,  and  for  every  purpose,  whether  aa  sub- 
jects of  taxation,  as  the  bails  of  representation, 
aa  article*  of  commetoe,  or  fugitives  from 
aervice.    To  eonalder  them  as  persons  merely, 


ed  only  by  a  Arm  adherenco  to  the  funda- 
mental principles  of  the  State  and  federal  gov- 
ernments. In  relation  to  this  apeciea  of  prop- 
erty. If  the  flrat  atep  taJcen  ia  a  mistaken  one, 
the  successive  one*  will  be  fatal  to  the  whole 
system.     I  have  taken  mv  stand  on  the  only 


Mr.  Justice  M'KInley  dl**ented  from  the 
opinion  of  the  court,  as  delivered  by  Ur.  Jns- 
tice  Thompson;  and  Mr.  Justice  Story  al*o 
dissented;  ooth  these  Justloea  oonstdering  the 
note  sued  upon  void. 

Mr.  Juitlce  Baibom  died  before  the  CMft  wa* 
decided. 

Theee  eau*e*  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Coart 
of  the  United  States  for  the  Eastern  Dietrict  of 
Louisiana,  and  were  argued  by  counsel;  on 
isideration  whereof,  it  la  now  here  ordnred 
and  adjudged  by  this  owut,  that  tb*  jiiiifitiMi. 


fiunEHi  CouvT  or  tui  Uinm  Stath. 


1841 


of  the  t^d  Cliealt  Onirt  in  this  cauu  be, 
the  Hne  to  hereb;  affirmed,  with  ooati 
damkgea,  mt  the  rate  of  liz  per  centum  per 


.Bit*]  *THE  UNITED  STATES,  Appellaati, 

THE  LIBELANTS  AND  CLAIMANTS  OF  THE 
SCHOONER  AMI8TAD,  her  Ttckle,  Ap- 
parel, uid  Furniture,  together  with  her  Cargo, 
and  the  Africans  mentioned  and  described  in 
the  aeveral  IJbela  and  Claimi,  Appelle«i. 

Admiralty— aalTagtt— capture  bj  United  Statea 
brig  of  Spanish  veaael  in  potBeuion  of  ne- 
groe*  who  had  been  kidnapped  but  had  re- 
volted— eonstnictjon  of  laws  and  treaties  re- 
garding liave  trade — regarding  piratei  and 
robbera — ahip'i  papera,  effect  of  fraud — evi- 


nectlcnt.  and  there  libeled  the  rtmatl,  the  cargo, 
and  the  negraee  (or  salTate.  Ltbeie  (or  itlTan 
were  alao  preeenled  In  the  Dtetricl  Court  of  tne 
United  Btatea,  tor  the  DUtrtet  of  Connecticut,  br 


n«roee  being 
;ilg  washiDgtoD. 
I  the  negroea  ae 


their  ilBT 


-  '^.  '"^  prajed  that  tker,  and  parU  of 
Che  cargo  of  tbc  Amlitad.  migbt  be  dellwed  la 
!?"?•  "^^  ""•  repreeeiUtlTea  o*  the  crowa  of 
Hpalu.  The  attorney  or  the  dutrict  of  CoDneedcat 
died  ua  larormatlon  itatlng  that  the  HlDlster  o( 
Spain  bad  claimed  ot  t&e  goTammeDt  ol  the  United 
Statea  that  the  Ttntl,  cargv,  and  siaTea  should  be 
reitoted.  under  the  proTlalona  of  the  trcet*  be- 
tween  the  Dulted  State*  and  Spain,  the  same  har- 
Ing  arrlTcd  within  tbe  llmlta  and  Jurisdiction  of 
the  United  States,  and  had  been  tahen  iiiieei  ealiia 
ot  b;  a  public  armed  Teasel  of  the  Unit<^d  Stato, 
under  such  clrcomitaocea  as  made  It  tbe  dntr  ^ 
Che  United  Sutee  to  canaa  them  to  be  renored  ta 
the  troe  owaers  tbereot.  The  lotormacion  aaked 
that  the  court  would  make  each  order  aa  wonM 
enable  the  United  States  to  com  pi;  with  the 
<r«tv:  or.  If  It  ahould  appear  that  the  ne^raae 
had  been  'braaKht  from  Africa,  In  viola-  (•SI* 
tloa  of  the  laws  at  the  United  Statea.  that  tbe 
court  would  make  an  order  for  the  removal  of  tbe 
._    ....._  .rdlng  to  the  lawe  of  the 

■  '--   ■-  ---      -     flied  bj 


United  Slates. _, 

the  Spanish  consul,  on  behaU  of  the  representa- 
tlTes  at  Captain  Ferrer,  and  claims  are  also  Ucd 
br  mtrchanfe  ot  Cuba  tor  paita  ot  the  earn  tt  tka 
Teasel,  denrlng  salvr—    ~" ■'-- •  ■- 


Ir  Tl^ 

treat;.     Tbe  negroes."  Antonlo~eieepted,''~flled    an 
answer  denTlng  that  ther  wei«  ala*ea,  or  the  pr«p- 


._  a  renel  engand  In 

rade  from  the  meat  of  Africa ^Cnba, 
■    ■    ■  -    s  and 


ar  tbe  purpose  of  being  sold;  and  thst  RdI 
lonlei.  knowing  these  tBcta,  bad  purchased 
ut  thrm  on  board  the  Amlaud.  Intending  to  carrT 
bem  to  be  held  as  alares  tor  lite,  to  another  part 
t  Cuba,  and  that,  on  tbe  voyage,  thar  rose  on  the 
lanler  took  poeseARlao  ot  Ibe  vessel  and  were  )n- 
sndlng  to  proceed  to  AfHca  or  to  some  free  fltata^ 

..'hen  they  were  taken  poasesslon  ot  bf  the  Unltd 

States  armed  veesel.  the  Washing 

dence  bad  been  gin 

documents  of  the  v  _   _    .._   ___ 

1  paasporta,   and  the  clearance  riOB   Ttava 
been  produced  the  Dlatrlct  Court  made  a  i 


tnd  cargo,   with  the  al- 


HoTg. — Aa  to  aalTage,  i 


■  %.«"• 


Mtween  the  United 
r  paramonnt  to  the 
I.    Oordon  V.  Kerr, 

eluded  and  ratified, 
one  of  the  Statea 
e  Op.  Att'j-Oen. 


b  anr  ot  Ita  condl- 

■  away  any  quallQ- 

r  stipulation,   npon 

or  fsnerat  convenience,  or 

The    amiable     Isabella,     6 


e  by  that  authority 


be  disregarded  Iv 


Jthorlty  CBDUot  be  disregard 
,ny  ot  Ita  provlalona,  unlesa 
tltutlon.     Doe  v.  Braden,  IQ 


Tbe  c 


0  behind  a 


e  tilG* 


.- —  -., by  lie  head  men.    ineiiows 

1.    D.acksmltb.     IS     How.     363. 

A  treaty  ot  peace  sbollsbes  the  subject  mattai 
of  the  war.  and  after  peace  Is  concluded,  neltbat 
the  matter  In  dispute,  nor  tbe  conduct  ot  elthei 
part?  during  the  war,  can  be  revived  nor  broartit 
Into  contest  again.      Ware  v,   H.Tl'on.   S   l>iill.   IM. 

The  Judiciary  cannot  arrest  the  eiecatlon  ot  a 
treatT  by  atopplng  the  money  designed  to  be  paid 
under  It  In  the  hands  ot  tbe  agents  of  the  e>en>- 
tlT*.    S  Op.  /"-"—    •" 

A  goremmt 
trary  to  a  treaty  by  « 
Beynes,  9  Bow.  12T. 

That  a  reservation  In  a  treaty  may  operate  as  B 
grant  of  lands.     D.  8.  v.  Brooke.  10  ifov.  442. 

That  lands  granted  In  puranance  of  a  trsa^  stl^ 
nIstloD  coDterrlng  mutnsi  beneBts  are  not  to  •• 
coneldered  sa  donations.    Forarth  t.  BeyDOtds,  li 

How.  ua.  1 1  ■c        -^    — 

PMcn  IS. 


facto  cannot  grant  laoda  ea>> 
r  which  It  la  bonad.      D.  8.  T. 


IB41 
tbelr  I 


Thb  Urttd  Statbb  J.  The  Libel&rt8,  era,  or  t 


E  SOEOOtl^  Akutaa. 


roodi.     Rati  «r  UODtta  did  not  >ppMl,  nor 

_•  repre*eDtatl*«i  ot  tb»  owner  of  tha  Amla- 

Ud.  Tha  Circuit  ConrI  of  Connacllcat.  by  ■  pro 
fomiK  decree,  inrintd  tbe  dacree  of  tbe  District 
Coart  TCMnlng  the  qoeatloD  o(  Mliage  on  tha  mer- 
cbandlae  od  board  tbe  Amiatad.  The  United  Statn 
■ppealad  tram  thia  decree.  Tbe  decree  of  the  Clr- 
colt  Conrt  waa  afllrmed:  aaTlog  that  part  of  the 
Mau  «h[eb  directed  the  ncKToea  to  be  dfll*ered  to 
tb»  Pieddent  of  the  United  State*,  to  be  aent  to 
Afitca;  whlrb  waa  rereraed,  and  the  nagroea  were 
Aeclared  to  be  tree. 

The  alith  article  ot  tbe  Treatr  with  Spain,  ol 
ITOB,  eoDtlnned  In  full  force,  la  tfaU  particular.  bT 
the  treatT  raltflcd  In  18:^1.  aceoiB  to  have  had  prln- 
clpallr  In  Tiew.  caaea  wbere  tha  properlj  of  tbe 
BtibJectB  of  either  Slate  had  been  taken  poneaslOD 
Of  within  the  terrltorlHl  Jurladlctlon  of  the  other 
durlhB  war.  Tbr  Flgbth  irtlple  provldeo  for  caaea 
wbere  the  iblpDlnE  of  the  Inhabllanta  of  either 
State  are  forced,  throagh  alreaa  ot  weather,  pur- 
■olt  of  plrateB.  or  pnemlet.  or  an^r  other  urcenl 
neceaaltf.  to  aeek  abelter  In  (he  porta  ot  tbe  other. 
There  may  wall  be  aome  doubta  entertained  wheth- 
«r  Um  caae  of  Tbe  Amiatad.  In  Iti  actual  elrcum- 
■taDcea,  falla  within  tha  nnrrlew  ot  thIa  article. 
Tbe  ninth  article  of  tbe  treat;  proTldea,  that  all 
Sao*)  ihlpa  and  raercbandlie,  which  ahall  ^be  rea- 
cned  out  of  tbe  banda  of  idt  plratea  and  robbera. 
on  tbe  hlfh  bpbs.  which  ahall  be  broaght  Into  aome 
port  of  either  State,  ahall  be  delivered  to  tbe  offl- 
eera  of  the  pnrt  In  order  to  bo  taken  care  ot,  and 
"mtored  entire  to  the  proprletafT,  aa  booo  aa  due 
and  Buniclent  proof  ahall  be  made  concerning  the 
propert}  therrof."  To  bring  tbe  raw  of  the  Amla* 
Ud  wllbin  tbifl  article,  it  U  eaaentlal  to  eeUMIsh ; 
nrat  that  th"-  nep.oes,  iind-T  all  tbe  clrcum- 
■taneea,  fall  within  the  deicrlptlon  of  merrbandlae, 
In  tba  aena*  of  the  trratr.  I^i^ond.  That  there 
hna  keen  a  reacue  of  them  on  (he  bigh  Beaa,  oot  ot 
tbe  Itanda  of  plratea  and  robbera.  Third.  That 
Bull  and  Monte*  are  tbe  true  proprietors  of  the 
auroea,  and  hare  PBtflbllBbed  their  riKhIa  bj  com- 
petent proofa.  It  ihnne  Degrora  were,  at  the  time. 
■•wfollj  held  aa  alaven  onder  the  lawa  of  Spain. 
■nd  recogDlird  hj  those  latr*  aa  propertj  rnpable 
ot  beln*  boagbt  and  aold,  no  reason  I*  acen  wbr 
thla  may  not  be  deemed,  within  the  Intent  of  the 
7,  to  be  Incladed  nnder  tbe  denomltiBtlao  ot 
'       ■■  ■         ■-  -      -     .  ,orpd  t 


I    of 


Spain  would  .    _    . 

terpretatloD.     But,  admitting  that  ..    _.    ._ 

■tmcttoD  of  the  treaty.  It  la  clear  In  the  opli 

the  court  that  neither  ot  the  other  etaentlal  facts 
and  reqnisltea  baa  been  ratabllabed  hy  proat,  and 
the  onus  probaDdl  of  both  Ilea  upon  the  clalmanta. 


The    I 


Rata,  or  Uonlea,   ..   __  ..  ,    

Thej  are  natlTea  of  Africa ;  and  were  kidnapped 
tharo.  and  were  unlawfully  transportnl  to  Coba. 
In  violation  of  the  lanii  and  trenllps  or  Spain.  -' 
ot  the  moat  aolamn  adleta  and  declaratloua  of 

African  a  I 


There  Ii  no  pretenae  to  aay  the  negroei 


Amiatad   are    ''piratea"    and 


Although    public   docomi 
aeeompanjlnc  property  toi 

Tate  sliip*   0?  a   (orelcD   nniiDu  btp    <u   ue  un-ni 
prime  fside  eTldenee  of  the  facta  which  they  ata 

yet    they    are    aiwayi    open    to  be    Impugned    I 

fraud:  and  wbelher  thef  fraud  be  In  the  orlgii 

obtaining   of   thoae   documenta,  or   to    tbe   aub 


a  board  of  the 


d  deal: 


t  la  aatisfactorlly 
„.  ._jlr  aanctll  '    " 

Fraud  will   i 

tniDaactloDB :  a 

It  la  ntterly  to  Id. 


«erted  t 


The  language  of  the  Treaty  with  Spain  of  179S 
Nqnirea  the  proprietor  "to  make  due  and  aumdent 
eroor'  of  bis  property :  and  that  proof  caonot  i>e 
oacBcd  either  due  or  lumdent,  which  la  stained 
arltb    fraud. 

Nothing  la  more  clear  In  tbe  laws  of  nntTona,  as 
nn  eataNIahed  rule  to  roKulete  fielr  rlibtB  and  du- 
llea  and  Inlercourae.  Iban  tb<  doctrine  that  tbe 
■hlp'a  paptra  ate  prima  facie  CTldence  of  what 
tlMf  atale  ;  and  tbat  It  they  are  ahown  to  be  fraud- 
I*  L.  ed. 


nient,  they  are  not  to  bo  held  proof  of  aay  Talld 
title  wbataTar.  Tbia  mlo  la  applied  In  prise  caaea; 
and  la  Juat  aa  applicable  to  the  traoaactfoBa  af  dvU 
Intercounie   between  natlona   In  timet   ot  feace. 

In  the  aoiemn  treatlea  between  patlons  It  nerar 
can  be  preaiimed  that  either  State  Intends  to  pro- 
vide tbe  mani  of  perpetrating  or  protecting  frauda; 
hat  all  the  provlalons  are  fo  be  construed  as  In- 
tended to  be  applied  to  bona  Sdo  tranaacUona. 

•The  aeventeenth  article  of  the  treaty  [•>>! 
with  Spain  which  proTlde*  tor  certain  passports 
and  certificates  as  CTiuence  of  property  on  board  ot 
the  sblpa  ot  both  States,  la,  la  Ita  terms,  applicable 
only  to  caaat  where  either  ot  tbe  parties  la  en- 
gaged Id  war.  ThU  article  required  a  certain  form 
lit  pasepott  to  be  agreed  upon  by  the  parties  and 
anneied  to  tbe  treaty.  It  never  was  annexed :  and, 
Iherefon.  In  the  caae  ot  Tbe  Amiabia   Isabella,  t 


.,  It  Is  h 


Supposing  the  African  negroes  on  board  the 
.\mlBtad  not  to  be  sIiTea,  but  kidnapped,  and  tree 
nesrora.  tbe  treaty  with  Spain  cannot  be  obtlga- 
toiT  upon  them ;  and  the  United  State*  are  bound 
lo  respect  tbelr  rights,  as  much  aa  thoaa  ot  Bpsniah 
lubjecta.  ITiB  conflict  of  rigbu  betsreea  the  jpar- 
ilea,  under  auen  eireamatancea.  beeomea  posltlTa 
and  Inevitable,  and  must  he  decided  npon  tfie  lOTs- 
liable   prlnciplea  of  Juallce  and  International   law. 

Tbe  treaty  with  Spnln  neTer  eoald  have  beth  tn- 
tended  to  take  away  the  equal  rlghta  of  all  forelgn- 
"rs  nbo  ahould  aasert  tbelr  claims  lo  equal  JuaUca 
before  the  courts  of  the  United  SUtes:  or  to  de- 
prive Buch  foreigners  of  the  protection  flrsB  tn 
them  by  other  treaties,  or  hy  th*  g '  ■ -• 


e  generat  laws  ol 


There  la  no  ground  to  aaaert  that  the  eaaa  ot  tbe 
negroei  who  were  on  board  of  the  Amiatad  Mmas 
within  the  proTlslona  of  itis  Act  of  Congress  of 
ITBIl.  or  of  any  other  of  the  prohibitory  slave  trada 
..,.     ^.. ._, Africa, 


I  eontrarentlon 


United   Btatea    _       _    _ 

EO  the  Amiatad  arrived  bL.  . 

le  negroes,  aaaertlog  their  frae- 


In  possess  Ion  of 

port  tbemseivea  I 
for  sale  aa  aiaTes- 
The  carrying  of  the  Amiatad  and  her  cargo  lata 


useful  service  lo  \be  proprletota  of  ths 
rgo.  and  such,  aa  by  the  general  prinel- 
maritlme  law.  Is  alwaya  deemed  a  Jutt 
for  salvage.     The  rate  allowed  by  the 

, — .,  third)  doea  not  seem  beyond  tha  exar- 

clae  ot  a  sound  discretion,  under  tbe  veir  pecoUar 
and  embarraasing  drcumttanosa  of  the  cane. 


pies  of 
fonnda 


On  the  eSd  daj  of  Jaauarjr,  IB40,  Thoiiiaa 
R.  Gedney,  and  Richard  W.  Meade,  ofGcera  of 
(ho  United  States  surveying  brig  Waahington, 
on  beholf  of  themselvea  and  the  officers  and 
crew  of  the  brig  Waafaitigton,  and  of  othem 
interested  and  entitled,  filed  a  libel  In  tha 
District  Court  of  the  United  SUtei  for  the 
District  of  Connecticut,  stating  tbat  off  Cul- 
loden  Point,  near  Montauck  Point,  they  took 
pnasecsion  of  a  vessel  which  proved  to  be  a 
Spanish  schooner  called  the  Amistad,  of  Ha- 
vsna.  in  the  island  of  Cuba,  of  about  120  tons 
burthen ;  and  the  said  libelants  found  said 
schooner  was  manned  by  forty-flve  negroes, 
some  of  wliom  had  landed  near  the  aald  point 
for  ivater,  'and  there  were  also  on  board  ['sai 
two  Spanish  gentlemen,  who  represented  them- 
selves to  be,  and,  and  aa  tbe  libelants  verily 
believe,  were  part  owners  of  the  cargo,  and  of 
the  negroes  on  board,  who  were  slaves,  belong- 
ing to  said  Spanish  gentlemen;  that  the  schoon- 
er Amiatad  sailed  on  the  28th  day  of  June,  A. 
D.  1830,  from  the  port  of  Havana,  bound  to  a 
port  in  the  province  of  Principe,  Imth  in  the 
island  of  Cuba,  under  the  command  of  Ray- 
mon  Ferrer  oa  master  thereof;  that  the  schoon- 
er bad  on  board  and  was  laden  with  a  largi 
•17 


Surann  Couvr  of  tbi  Unim  SrAtn. 


•Jid  prarlalons, 
rtjr  thouaand  dollu 
ftiM)  monej  to  the  aum  and  ■.mount  of  about 
two  hundred  and  flftv  dollars;  and  alio  flftj- 
foor  ilaves,  to  wit,  fifty-one  male  slaves,  and 
three  young  female  staves,  who  were  worth 
twenty-flre  thousand  dollars;  and  while  on  the 
voyage  from  Havana  to  Principe  the  slaves  rose 
upon  the  captain  and  crew  of  the  schooner, 
and  killed  and  mnrdered  the  captain  and  one  of 
the  crew,  and  two  more  of  the  crew  escaped 
and  got  away  from  the  schooner;  that  the  two 
Bpaniards  on  lioard,  to  wit,  Pedro  Monies,  and 
Jose  Buiz,  remained  alive  on  board  the  schooner 
after  the  murder  of  the  captain,  and  after  the 
negroes  liad  takeo  possession  of  the  vessel  and 
cargo;  that  their  lives  were  spared  to  assist  In 
tha  sailing  ol  the  vessel;  and  It  was  directed 
by  the  negroes  that  the  schooner  should  b« 
DBTigated  for  the  eoaat  of  Africa;  and  Pedro 
Uontet,  and  Jose  Ruiz  did,  accordingly,  steer 
as  thus  directed  and  compelled  by  the  negroes, 
at  the  peril  of  their  lives,  in  the  daytime,  and 
in  the  night  altered  their  course  and  steered  for 
the  American  shore;  but  after  two  months  on 
the  ocean  they  succeeded  in  coming  round 
Hontanek  Point,  then  they  were  discovered 
and  l>oarded  by  the  libelants,  and  the  two  Span- 
ish gentlemen  begged  tor  and  claimed  the  aid 
and  protection  of  the  libelants.  That  the 
schooner  was  accordingly  taken  possession  of, 
and  recaptured  from  the  hands  and  possession 
of  the  negroes  who  had  taken  the  same;  ths^ 
the  schooner  was  brought  into  the  port  of  New 
London,  where  she  now  is;  and  the  schooner 
would  with  great  difficulty,  exposure  and  dan- 
ger, hare  been  taken  by  the  libelants,  but  for 
the  surprise  upon  the  blacks  who  had  poe- 
session  thereof,  a  part  of  whom  were  on  shore; 
and  but  for  the  aid  and  assistance  and  services 
of  the  libelants,  the  vessel  and  cargo  would 
hare  been  wholly  loet  to  the  respsctive  owners 
SS3*]  thereof.  That  the  earp>  'belongs  to 
divers  Spanish  merchanta  and  others,  resident 
in  the  island  of  Cuba,  and  to  Pedro  Montes 
and  Jose  Rula,  the  latter  owning  most  of  the 

The  libelant*  sUted  that  having  saved  the 
schooner  Amistad  and  cargo,  and  the  slaves, 
with  considerable  danger,  they  prayed  that 
process  should  be  Isined  against  the  same,  and 
that  the  usuikl  proceedings  might  be  had  h«  the 
court,  by  which  a  reasonable  salvage  should  be 
decreed  out  of  the  property  so  saved. 

Afterwards,  Heniy  Green  and  Pelatiah  Ford- 
ham,  and  others,  filed  a  petition  and  answer  tc 
the  libel,  claiming  salva^  out  of  the  property 
proceeded  against  by  Thomaa  R.  Gedney  and 
others,  and  stating  that  before  the  Amistad  was 
seen  or  boarded  by  the  officers  and  crew  of  the 
Washington,  they  had  secured  a  portion  of  the 
nesroes  who  bad  come  on  shore,  and  had  thus 
aided  in  saving  the  vessel  and  cargo. 

On  the  esth  of  Ausust,  IS39,  Jose  Kulz  and 
Pedro  Montei,  of  Cuba,  filed  claims  to  all  the 
negroes  on  board  of  the  Aniatad,  except  Anto- 
nio, as  (heir  slaves.  A  part  of  the  merchandise 
on  board  the  vesnel  was  also  claimed  by  them. 
They  alleged  that  the  negroes  had  risen  on  the 
captain  of  the  schooner,  and  had  murdered 
hfm;  and  that  afterwards  they,  Ruic  and  Mon- 
ten.  bAd  brought  ber  into  the  United  gU^tca. , 
7%#r  c/aimed  Uikt  tbe  vegroea  w^  iiMTChanAlM 


ought  to  be  icatored  to  them,  under  the  treat; 
with  Spain;  and  denied  salvage  to  UeutMnaat 
Gedney,  and  to  all  other  persons  claiming  sal- 

Afterwards,  Bull  and  Uontei  each  filed  b 
the  District  Court  a  separate  libel,  stating  mors 
at  largo  the  circumstsnces  of  the  voyage  of  tbi 
Amistad,  the  murder  of  the  captain  by  the  n»- 
groee,  and  that  the  negroes  aftei  wards  com- 
-lelled  them  to  steer  the  vessel  towards  Africs, 
lut  that  they  contrived  to  bring  her  to  tlw 
coast  of  the  United  States,  where  she  was  cap- 
tured by  the  United  States  brig  Washington. 
Ruiz,  in  his  libel,  stated  the  negroes  belonging 
to  him  to  have  been  forty -nine  in  number, 
"named  and  known  at  Havana  as  follows:  An- 
tonio, Simon,  Jose,  Pedro,  Uartin,  Manuel, 
Andreo,  Edwards,  Caledonia,  Buctolono,  Ilamis, 
Augustin,  Evsriito,  Oasamero,  Merc'liui,  Cabrid 
Santorion.  Escolastico,  Rascual,  Estani&iao,  De' 
sidero,  Nicholas,  Estevan,  Tomaa,  Cosine.  Luis 
Bartolo,  Julian,  Fedcrico,  Salustiano,  *La-['9]4 
dislao,  Celestino,  Epifanio,  Eduardo,  Denaoci 
CO,  Felepe,  Francisco,  Hipoleto,  Berretu,  Isidoro 
Vecente,  Deconisco,  Apolonio,  Ese<|uiei,  Leoa, 
Julio,  Uipoleto,  and  Zenon;  of  wliom  several 
have  died."  Their  present  names,  Ruiz  listed 
hs  had  been  informed,  were,  "Cinque,  Iturnali 
Ist,  Carpree,  Dammah,  Tourrie  1st,  Shumsh, 
Conomah,  Choolay,  Bnmah  2d,  Baah,  Cablwh, 
Poomah,  Simbo,  Peea,  Bang-ye-ah,  Soaii.  Car' 
lee,  Parale,  Morrah,  Yahome,  Narr]Uor.  Quarto, 
Sesse,  Con,  Fourrie  2d,  Kennah,  Lamnmne,  Fa- 
janah,  Faah,  Yahboy,  Faquannah,  Beirie,  Fs«- 
nu,  Chockammaw,  and  Gahbow." 

The  libel  of  Pedro  Montez  stated  that  tks 
names  of  three  negroes  on  board  the  Amistad, 
belonging  to  him,  were  Francisco,  Juan,  aad 
Joaepha;  the  Spaniah  name  of  the  fourth  wai 
not  mentioned;  aud  the  four  were  now  ealM 
Teme,  Mahgra,  Kene,  and  Carria. 

All  these  were  stated  to  be  slavea,  and  tk 
property  of  the  claimants,  purchased  by  thea 
at  Havana,  where  slavery  ia  tolerated  and  si- 
lowed  by  law;  and  they  and  the  merehandiM 
on  board  the  vessel,  the  elaimanta  alleged,  by 
the  laws  and  usages  of  nations,  and  of  tiu 
United  States  of  America,  and  aeoordlng  to  tki 
treaties  between  Bpaln  and  the  United  8lat«ii 
ought  to  be  restored  to  the  daimanta  witboel 
diminution,  and  entire. 

The  vessel,  negroes,  and  merchandise  wtn 
taken  into  his  poMesslon  by  the  Harahal  g(  At 
District  of  Connecticut,  under  proceee  1ssm< 
by  order  of  the  court. 

On  the  19th  of  September,  1S37,  WIIIIsb  8. 
Holabird,  Esq.,  attorney  of  the  United  States 
for  the  diatnct,  filed  a  suggestion  ia  tbs  Dis- 
trict Court,  stating  that,  ^ee  th*  Ubel  afoi» 
said,  of  Thomas  R,  Gedney,  Esq.,  waa  Bled  is 
this  court,  vis.,  within  the  preaent  month  sl 
September,  In  the  year  of  our  Lord  18SS,  tk 
duly  accredited  minister  to  the  Unhad  Stato, 
of  Her  Catholic  Uajeity,  the  Queea  of  Sfaii, 
had  ofiicially  presented  to  the  proper  depsit- 
ment  of  the  United  States  goverDBeat,  s 
claim,  which  ia  now  pending,  upon  the  OaM 
Slatea,  setting  forth  that  "the  vessel  tiaf 
said,  called  the  Amistad,  and  her  cargo  at«i- 
said,  together  with  certain  slaves  on  board  tk 
said  vessel,  all  being  the  same  aa  deaertbed  is 
\  \.Ve  WW  %^oc««atd,  are  the  propertr  d  SfaiU 
A  stAkjuM,  Ku^  ^tealb  "Ch*  «!&.  -s^aasiUjgMy.  «■< 


Thk  Uhitui  Staiu  t.  Thk  LmLurrs,  no.,  or  ihk  SoHooNca  Amuias. 


ilavea,  wbi1«  w  tietn^  the  propertj  of  the  Mtid 
5Xft*]  Spanish  subjecti,  arrived  'within  Uw 
furisdictioiul  limits  of  the  United  State*,  and 
were  taken  poBsesaion  of  b;  the  uJd  public 
armed  brig  of  the  United  States,  under  such 
elreuniEtanoea  aa  make  it  the  dut;  of  the 
United  State*  to  eaun  the  same  vessel,  ear^, 
and  ■lave*,  being  the  property  of  eaid  SfUJiish 
subjects,  to  be  lestored  to  the  true  proprietors 
and  owners  of  the  same  without  further 
hindranee  or  detention,  as  required  bv  the  trea- 
ty now  subsisting  between  the  United  States 
and  Spain."  The  attorney  of  the  United 
States,  in  behalf  of  the  United  States,  prajed 
the  court,   on    its  beins   made   le^lly   to   ap- 

rr  that  the  cisim  of  the  Spanish  minister 
well  founded,  and  it  conformable  to  the 
treaty,  that  the  court  make  tuoh  order  for 
the  dispoaat  of  the  said  vessel,  cargo,  and 
stares,  as  may  best  enable  the  United  States 
In  all  respects  to  comply  with  their  treaty 
stipulations,  and  preserve  the  public  faith  in' 
tficlate.     But   if  it  should  be  made  to  appear 


ti&nsported  from  Africa,  in  violation  of  the 
law*  of  the  United  States,  and  brought  within 
the  United  States,  emtrvry  to  the  same  laws, 
the  attorney,  in  behalf  of  the  United  SUtea, 
oiaimed  that,  in  such  case  the  court  will  make 
audi  further  order  la  the  premisea  aa  may  en- 
able the  United  State*,  If  deemed  expedient, 
to  remove  such  peraon*  to  tha  coaat  of  Africa 
to  be  delivered  there  to  such  agent  or  agents  as 
may  be  authorized  to  receive  and  provide  for 
them,  pursuant  to  the  lanr*  of  the  United 
State*  in  such  ease  provided,  or  to  make  such 
other  Older  a*  to  the  court  may  seem  fit,  right, 
and  proper  in  the  premises." 

On  the  same  day,  SepUmber  IB,  IfiSS,  the 
negroes,  by  their  counsel,  filed  an  answer  to  the 
lilMl  of  Lieutenant  Gedney  and  others,  claimtag 
Milva^,  and  to  the  claim  of  Rnic  and  Montez, 
alaimmg  them  as  slaves,  as  also  to  the  Inter- 
rention  of  the  United  States,  on  the  applica- 
tion of  the  minister  of  Spain;  In  which  they 
•ay,  that  they  are  natives  of  Africa,  and  were 
tMtm  free,  and  ever  since  have  been  and  still 
of  right  are  and  ought  to  be  free,  and  not 
■Javes;  that  they  were  never  domiciled  in  the 
island  of  Cuba,  or  in  the  dominions  of  the 
Queen  ot  Spain,  or  subject  to  the  laws  thereof. 
That  on  or  about  the  I6th  day  of  April,  1BS9, 
they  were,  in  the  land  of  their  nativity,  unlaw- 
fully kidnapped,  sod  forcibly,  and  wrongfully, 
by  certain  person*  to  them  unkaown, 
1126*]  'who  were  there  unlawfully  and  piratio- 
ally  engaged  in  the  slave  trade  between  the 
coaat  of  Africa  and  the  leland  of  Cuba,  con- 
trary to  the  will  of  these  respondents,  unlaw- 
fully, and  under  circumstances  of  great  cruelty, 
transported  to  the  Island  of  Cuba  for  the  un- 
lawful purpoae  of  being  sold  as  slaves,  and  were 
there  illegally  landed  for  that  purpose.  That 
Jose  RuIe,  one  of  the  libelants,  well  knowing 
all  the  premises,  and  confederating  with  the 
persons  by  whom  the  respondents  were  nn- 
lawfully  taken  and  holden  as  slaves,  and  In- 
tending to  deprive  the  respondents  severally  of 
their  liberty,  made  a  pretended  purchase  of  the 
reepondenls,  except  the  said  Ckrria,  Teme, 
Kene,  and  Mahgra;  and  that  Pedro  Montec, 
al*a  well  knowing  all  the  preiniies,  and  con- 
federating with  the  uid  peraon*  for  the  pur- 

as  It.  cd. 


po*e  aforesaid,  made  a  pretended  purchase  of 
the  said  Carria,  Teme,  Kene,  and  Mahgraj  that 
the  pretended  purchasers  were  made  m)m  per- 
sons who  had  no  right  whatever  to  the  reepond- 
ent*  or  any  of  them,  and  that  the  samrS  were 
null  and  void,  and  conferred  no  right  or  title 
on  Rnic  or  Hontet,  or  right  of  oontrol  over  the 
respondents  or  either  of  them.  That  on  or 
about  the  28th  day  ot  June,  183S,  Ruii  and 
Hontet,  confederating  with  each  other,  and 
with  one  Ramon  Ferrer,  now  deceased,  captain 
of  the  schooner  Amistad,  and  others  of  the 
crow  thereof,  caused  respondents  severally, 
without  law  or  right,  under  color  of  certaut 
false  and  fraudulent  papers  by  them  procured 
and  fraudulently  uaed  for  that  purpose,  to  be 
placed  by  force  im  board  the  schooner  to  be 
transported  with  said  Ruis  and  Montei  to  some 
place  unknown  to  the  respondents,  and  there 
enslaved  for  life.  That  the  reapondente,  being 
treated  on  board  said  vessel  by  said  Ruis  and 
Hontet  and  their  confederate*  with  great  oruel- 
ty  and  oppression,  and  being  of  right  free  a« 
aforesaid,  were  incited  by  the  love  of  liberty 
naturaJ  to  all  men,  and  by  the  desire  of  re- 
turning to  their  families  and  kindred,  to  take 
CQueasian  of  said  vessel  while  navigating  the 
igh  seas,  as  ther  had  a  right  to  do,  with  the 
intent  to  return  tnerein  to  their  native  country, 
or  to  seek  an  asylum  in  some  free  State,  where 
slavery  did  not  exist,  in  order  that  they  might 
enjoy  their  liberty  under  the  protection  of  It* 
government;  that  the  schooner,  about  the  Mth 
of  August,  1839,  arrived  In  the  poaaesalon  of 
the  respondeuts,  at  Culloden  Point  near  Mon- 
tauk,  and  was  there  anchored  near  tha  shore 
of  Long  Island,  within  bailing  'dlatanc*  (*5S7 
thereof,  and  within  the  waters  and  territory  of 
the  State  of  New  York;  that  the  nsponduit*, 
Cinijue,  Csrlee,  Dammah,  Baab,  Monat,  Nahgut*, 
Quato,  Con,  Fajanah,  Berrie,  Oabbo,  Fouleaa, 
Kiiubo,  Faquannah,  Cononia,  otherwise  called 
Ndzarbta.  Yuboi,  Bumah  1st,  Shuma,  Fawne, 
Peale,  Ba,  and  Sheele,  while  said  schooner  lay 
at  anchor  a*  aforesaid,  went  on  shore  withla 
the  State  of  New  York  to  procure  provisions 
and  other  necessaries,  and  while  there.  In  a 
State  where  slavery  is  unlawful  and  does  not 
exist,  under  the  protection  of  the  government 
and  laws  of  said  State  by  which  they  were 
all  free,  whether  on  board  of  satd  schooner  or 
on  shore,  the  respondent*  were  eeverally  seised, 
a*  veil  those  who  were  on  shore  as  aforesaid, 
as  those  who  were  on  board  of  and  in  posses- 
sion of  said  schooner,  by  Ueutenant  Qedne^, 
his  oflicerB,  and  crew  of  the  United  State*  bng 
Washington,  without  any  lawful  warrant  or 
authority  whatever,  at  the  initance  of  Ruli 
and  Uontes,  with  the  Intent  to  keep  and  secure 
them  as  slave*  to  Rnli  and  Montex,  respective- 
ly, and  obtain  an  award  of  salvage  therefor, 
from  this  honorable  court,  a*  for  a  merit oriou* 


crew,  brought  to  the  port  of  New  London;  and 
while  there,  and  afterwards,  under  the  subse- 
quent proceedings  In  this  honorable  court  taken 
into  the  custody  of  the  marshal  of  said  Dis- 
trict of  Connecticut,  and  confined  and  held  In 
the  jslls  In  the  cities  of  New  Haven  and  Hart- 
foid,  respectively,  as  aforesaid.  Wherefore,  the 
respondents  pray  that  they  may  be  set  free, 
as  they  of  right  are  and  ought  to  be,  and 
that  they  be  released  from  the  custodr  ol^^tbe 
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Scivna  CoDVT  at  tbm  Vititid  HiAxn. 
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mftnhftl,  under  the  praceta  of  thle  hononbl* 
eonrt,  under  which,  or  undet  color  o(  which 
the;  ue  holden  U  aforeaaid. 

JoM  Antonio  Telllneas,  uid  Aspe  and  Lac*, 
•ubjecta  of  Spkiii,  and  merchant!  of  Cuba,  pre- 
sented claim*  for  certain  merchandise  which 
waa  on  board  the  Amtitad  when  lakea  poHea- 
■ion  of  bj  Lieutenant  Gedney,  denying  all 
claims  to  aalTBge,  and  asking  that  tha  prop- 
erty ehould  be  reetored  to  them. 

On  the  23d  day  of  Januar?  the  DUtrict  Judge 
made  a  decree,  haTing  taken  into  hie  coniidera- 
titm  all  the  Ubela,  mime,  and  the  luggeation 
of  the  Diatriot  Attorney  of  the  United  States, 
and  tha  olaim  preferred  by  him  that  the  ne- 
S98*]  groea  should  be  delivered  to  *th«  Span- 
ish authoritlea,  the  negroes  to  be  aent  by  tnem 
to  Ouba,  or  that  the  negroea  should  be  placed 
ODder  the  aathority  of  the  President  of  the 
Uait«d  Statea,  to  be  transported  to  Africa. 

rhe  decree  rejected  the  claim  of  Green  and 
otbeta  to  salvage  trith  coats.  The  claim  of 
Uentenant  Gedne;  and  others  to  aalvuge  on 
the  alleged  slaves  waa  diamiaaed.  The  libels 
and  claima  of  Ruli  and  Hontei  being  included 
tuder  the  claim  of  the  minister  of  Spain,  were 
ordered  to  be  dismissed,  with  costs  taxed 
agi^nat  Euiz  and  Montcz  respectively. 

That  that  part  of  the  claim  of  the  minister 
of  Spain  which  demands  the  surrender  of  Cln- 
qnea  and  others,  who  are  specifically  named  in 
tne  answer  filed  aa  aforesaid,  be  diamisaed 
without  coata." 

That  the  claim  of  the  vice-consul  of  Spain, 
demanding  the  surrender  to  the  Spanish  gov- 
emraent  of  Antonio,  a  slave  owned  by  the  heirs 
of  Caplain  Ferrer,  ^ould  be  BUstainM;  and  or- 
dered that  Antonio  should  be  delivered  to  the 
government    of    Spain,    or   Its    agent,    without 

The  claims  of  Telllneas  and  Aape  and  lAca, 
for  the  restoration  of  the  goods  specified  by 
them,  being  part  of  the  cargo  of  the  Amistad, 
was  sustained,  and  that  the  same  goods  be  re- 
stored to  them,  deducting  one  third  of  the  groaa 
appraised  value  of  them,  which  was  allowed  aa 
salvage  to  the  oStcera  and  crew  of  the  Wash- 
ington. A  like  salvage  of  one  third  of  the 
groaa  vftlue  of  the  Amistad,  and  the  other  mer- 
chaadtse  on  board  of  her,  waa  also  adjudged  to 
the  salvors.  The  costs  wore  to  be  deducted 
from  the  other  two  thirds. 

"And,  whereas  the  duly  accredited  minister 
of  Spain,  resident  In  the  United  States,  bath. 
In  behalf  of  the  government  of  Spain,  (or  the 
owners  of  said  schooner,  and  the  residue  of 
said  goods,  claimed  that  the  same  he  restored 
to  that  government  for  the  said  owners,  they 
bring  8|wntah  suhjecta,  under  the  proviaiona  of 
the  treaty  anbalsting  between  the  United 
States  and  Spain:  And,  whereas  It  hath  been 
made  to  appear  to  this  court,  that  the  said 
schooner  Is  lawfully  owned  by  the  subjects  of 
Spain,  as  also  the  residue  of  said  goods  not 
specifically  claimed:  And,  whereas  the  aforo- 
anid  Don  Pedro  Montes,  and  Jose  Ruii,  have  in 

Seraon  ceased  to  proaecnte  their  claim  as  aped- 
ed  to  their  respective  Ubela,  and  their  aai^ 
5iV*]   claima   fall   within   the   demand   *and 


acbooner   and   gooda   by    the  aald    Thomaa    R. 
Qedney  and  othan  «h  made  on  tha  hltA  i  ~  ~  ~ 


In  a  perilous  condition,  and  thay  ware  ftrat 
brought  into  the  ptti  of  New  ^'fn^'^i  witUn 
the   Distriet   of  Conneeticiit,  and   libeled   for 

[The  decree  th«n  proeeads  to  adjndga  t« 
Lieutenant  Giedney  and  others,  as  salvage,  ona 
third  of  the  gross  proceeds  of  the  vessel  and 
cargo,  according  to  an  appraisement  whii^  had 
been  made  thereof;  and.  If  not  paid,  directed 
the  property  to  bo  sold,  and  that  proportion 
of  the  gross  proceeda  of  the  aale  to  be  paid 
over  to  the  captors,  the  residue,  after  paymesit 
of  all  costs,  to  be  paid  to  the  respective  ownnn 
of  the  same.] 

Upon  the  answers  of  the  negroes,  and  tba 
representations  of  the  District  Attorney  of  tte 
United  States,  and  of  Montez  and  Ruix,  tkn 
decr«e  proceeds: 

"This  court  having  fully  heard  the  partiaa 
appearing  with  their  proofs,  do  find  that  tha 


bom  free,  and  ever  since  have  been,  and  still  of 
right  are  free,  and  not  slaves,  aa  is  in  said  aov- 
eral  libels,  claima  or  reprasentatiooa,  alle{^  or 
surmised;  that  they  were  never  domiciled  in  tba 
island  of  Cuba,  or  the  dominions  of  the  Quean 
of  Spain,  or  subject  to  the  laws  thereof-,  that 
they  were  aeveraUy  kidnapped  In  their  nativa 
country,  and  were,  In  violation  of  their  own 
rights,  and  of  the  laws  of  Spain,  prohibiting 
the  African  slave  trade,  imported  into  the  ia- 
land  of  Cuba,  about  the  lEth  of  June,  1839,  and 
were  there  unlawfully  held  and  transferFed  to 
the  said  Ruis  and  Montea,  reapeetively;  thai 
said  respondents  were  within  fifteen  days  aftor 
their  arrival  at  Havana,  aforesaid,  by  said  Rob 
and  Mtntei,  put  on  boisrd  said  schooner  Ami- 
stad to  be  transported  to  some  port  in  said 
island  of  Cuba,  and  there  unlawfully  held  aa 
slaves;  that  the  ruapondents,  or  some  of  then, 
infiuenced  by  the  desire  of  recovering  their  lib- 
erty, and  of  returning  to  their  families  and 
kindred  in  their  native  country,  took  posseaeion 
of  the  said  schooner  Amistad,  killed  the  captain 
and  cook,  and  severely  wounded  said  Montca, 
while  on  her  voyage  from  Havana,  aa  aforesaid, 
and  that  the  respondents  arrived  in  posseaaion 
of  said  schooner  at  CuUoden  Point  near  Uoa- 
tauck,  and  there  anchored  'said  achoon-  I'SSt 
er  on  the  high  seas,  at  the  distance  of  oajf  ■ 
mile  from  the  shore  of  Long  Island,  and  wer* 
there,  while  a  part  of  the  respondents  were,  aa 
is  alleged  in  their  said  answer,  on  shore  in  quest 
of  water  and  other  necessaries.  Had  about  to 
sail  in  said  schooner  for  the  coast  of  Africa, 
seited  by  said  Lieutenant  Gedney,  and  his  olE- 
eera  and  orew,  and  brought  into  the  port  of  New 
London,  In  this  district.  And  thia  court  doth 
further  find,  that  It  hath  ever  been  the  hiten- 
tion  of  the  said  Montez  and  Ruis.  ainoe  the  said 
Africans  were  put  on  board  the  aaid  schooner, 
to  hold  the  said  Africans  aa  slaves;  that  at  tka 
time  when  the  said  Cinque  and  others,  hen 
making  answer,  were  imported  from  Africa  in- 
to the  dominions  nf  Spain,  there  waa  a  law  of 
Spain  prohibiting  such  importations,  declaring 
the  persons  so  imported  to  he  free;  that  said 
law  was  in  force  when  the  elaimants  took  tbe 
posseiision  of  the  said  Africans  and  put  them 
on  hoard  aaid  schooner,  and  the  same  has  over 
aince  been  in  force." 
Iha  deeroa  of  the  Diatriot  Court  recites  Um 
Petera  Ifc 


IMI 


Thb  UmTtD  Statu  v.  Tb>  Libkunts,  no.,  or  t 


I  SoHooitis  AiaaxAo. 


AeerM  of  th%  goTenimAit  of  6p»ln  of  Decem- 
ber, 1817,  prohibiting  the  al&ve  trade,  and  de- 
el«riiig  Alt  negruei  brought  into  the  doniinions 
•f  Spain  by  slave  trader*  to  be  free;  and  en- 
Jdning  the  execution  of  the  decree  on  all  the 
ofRcen  of  Spain  in  the  domioioni  of  Spain. 
The  decree  of  the  District  Court  oroceeda: 
"And  this  court  doth  further  find,  that  when 
the  laid  AfrioaDB  were  shipped  on  board  the 
Hid  lehooner,  by  the  laid  Hontei  and  Ruiz, 
the  aame  were  shipped  under  the  pauport* 
dgned  by  the  Govern  or -General  of  the  Uland 
of  Coba,  in  the  following  worda,  Ti«.i 

Havana,  June  22d,  183V. 
I  grant  permission  to  carry 
three  blaelc  ladinoes,  named 
Juana,  Francisca,  and  Josefa, 
property  of  Dr.  Pedro  Mon- 
tee,  to  Puerto  Principe,  by 
■ea.  They  muat  present  them- 
■elves  to  the  reapectlTe  ter- 
ritorial judge  with  this  per- 


DescriptioD. 


Colour. 

Hair. 

Forehead 

Eyebrowi 

Evei. 


Duty,  e  realea.  Espleta. 

(Indorsed.)     Commander  of 
Matria. 


Uouth. 

Beard. 

Peculiar  aif^a. 
Let  pau  in  the  ichooner  AmUtad,  to  Giutna- 

Ji,  Ferrer,  iiuut«r.     Havana,  June  Z7tb,  1S3U. 
Mart  A  Co. 

DeKiiptian.      *\     Havana,  June  Zath,  1639. 

SSI*]  *I  grant  permission 
to  carry  forty-nine  black  ladi- 
noes,  named  Antonio,  Simon, 
Lucas,    Jose,    Pedro,    Martin, 

Age.  Manuel,     Andrios,     Edwardo, 

Celedernnio,   Bartolo,  Baman, 

Oololir.  Augustin,  Evaristo,  Ca«imero, 

Heratio,  Gabriel,  Santome, 
Ecdeitastieo,  Paaenal,  Stanis- 
lao,  Deaiderio,  Nicholas,  Bs- 
tevan,  Thomas,  Cosme,  Luis, 
Bartolo,  Julian,  Pederico,  Sat- 
'urdino,  lAdislas,  Clestino,  Ep- 
ifano,  Fronerie,  Venaniro,  F«- 
ligre,  Francisco,  Hypolito, 
Elenito,  Isdoro,  Vicente,  Dion- 
Apotino,   Eacquiel,   Leon, 


forehead. 
KyebrowB, 
Kye*. 

HOM. 

Mouth. 


property  of  Dr.  Jose  Ruia, 
to  Puerto  Principe,  by  sea. 
They  must  present  themselves 
with  this  permit  to  the  re- 
spective territorial  judge. 
PeenlUr  signs  J  Espleta. 

Duty,  2  realeii 

(Indoraed)  Commander  of  Matria. 

Let  pass  in  the  schooner  Amistad,  to  Guana- 
fa,  Ferrer,  master. 

Havana,  June  27th,  1839. 

Mart  ft  Co." 
•TSTiich  said  passports  do  not  truly  describe 
the  said  persons  shipped  under  the  same. 
Whereupon,  the  said  claim  of  the  minister  of 
e^n,  as  set  forth  in  the  two  libels  filed  In  the 
name  of  the  United  States  by  the  said  Distriet 
Attorney,  for  and  in  hehalf  of  the  government 
of  Spain  and  her  subjects,  so  far  as  the  same 
relate  to  the  said  Africans  named  in  said  claim, 
Im  dismissed." 

"And  upon  the  libel  filed  by  the  aaid  Dis- 
Wct  Attorney  in  behalf  of  the  United  States, 
claiming  the  said  Afrioans  libeled  as  aforesaid 
and  now  in  the  custody  of  tke  Marshal  of  the 


Dtatrfct  of  Coaneeticnt,  under  and  by  virtue  of 
process  isauud  from  this  court.  *J)at  they  may 
be  delivered  to  the  President  of  the  United 
States  to  be  transported  to  Africa.  It  is  de- 
creed that  the  said  Africans  now  in  the  custody 
of  the  said  Marshal,  and  libeled  and  claimed  aa 
aforesaid  [excepting  Antonio  Ferrer),  be  deliv- 
ered to  the  President  of  the  United  States  by 
the  Marshal  of  the  District  of  Connecticut,  to 
be  b.v  him  transported  to  Africa,  in  pursuance 
*of  the  law  of  Congress,  passed  March  r*BSS 
Sd,  1819,  entitled  'An  Act  In  addition  to  the 
acts  prohibiting  the  slave  trade.' " 
After  the  decree  was  pronounced  the  United 
irsuaoce  of  a  demand 
duly  aecredited  minia- 
ter  of  Her  Catholie  Majesty,  the  Queen  of 
Spain,  to  the  United  States,  moved  aa  appeU 
from  the  whole  and  every  part  of  the  said  de- 
cree, except  part  of  the  same  in  relation  to  Uie 
slave  Antonio,  to  the  Circuit  Court"  of  Conneo- 

Antonlo  Tellincaa,  and  Aspe  and  Laca,  claim- 
ants, etc.,  also  appealed  from  the  decree  to  the 
Circuit  Court,  except  for  so  much  of  the  decree 
aa  sustains  their  claims  to  the  goods,  eto. 

The  Africans,  by  their  African  names,  moved 
in  the  Circuit  Court,  in  April,  1840,  that  eo 
much  of  the  appeal  of  the  District  Attorney  of 
the  United  States,  from  so  much  of  the  decree 
of  the  District  Court  aa  related  to  them  sev- 
erally, may  be  dismissed;  "because,  they  say 
that  the  United  States  do  not  claim,  nor  have 
they  ever  claimed  any  interest  in  the  appeUeee, 
respectively,  or  either  of  them,  and  hive  no 
right,  either  by  the  law  of  nations  or  by  the 
Constitution  or  laws  of  the  United  States,  to 
appear  in  the  courts  of  the  United  States,  to 
Institute  or  prosecute  claims  to  property,  in  be- 
half of  the  subject*  of  the  Queen  of  Spain,  un- 
der the  circumstances  appatu^ng  on  the  recMd 
in  this  case;  much  less  lo  enforce  the  claims 
of  the  subject  of  a  foreign  government,  to  the 
persons  of  the  said  appellees,  respectively,  aa 
the  slaves  of  the  said  foreign  subjects,  under 
the  circumstances  aforesaid. 

The  Circuit  Court  refused  the  motion. 

The  Circuit  Court  affirmed  the  decree  of  the 
District  Court,  pro  forma,  except  w  far  aa  re- 
spects the  claims  of  Tellincaa,  and  A*pe  and 
lAca. 

After  this  decree  of  the  Circuit  Court,  the 
United  States,  claiming  in  pursuance  of  a  de- 
mand made  upon  them  by  the  dulv  aecredited 
minister  of  Her  Catholic  Majesty  the  Queen  of 
Spain  to  the  United  States,  moved  an  appeal 
from  the  whole  and  every  part  of  the  decree  of 
the  court,  aftirraing  the  decree  of  the  Distriet 
Court  to  the  Supreme  Court  of  the  United 
States,  to  be  holden  at  the  city  of  Washing- 
ton, on  the  second  Monday  of  January,  A.  D. 
eighteen  hundred  and  forty-one;  and  it  wa* 
allowed. 

•The  court,  a*  far  as  respects  the  de-  fSSS 
eree  of  the  District  Court  allowing  salvage  on 
the  goods  on  board  the  Amistad,  continued  the 
case  to  await  the  decision  of  the  Supreme  Court 
on  that  part  of  the  decree  appealed  from. 

The  Circuit  Court,  in  the  decree,  proceed  to 
say  that  '^ey  had  inspected  certam  depoai- 
tions  and  papers  remaining  aa  of  record  In  said 
Circuit  Court,  and  to  be  used  as  evidence,  be- 
fore the  Supreme  Court  of  the  United  Statea, 
on  the  trial  of  said  kdm*!?'  •--"-"-  'X'*- 


SuPEBua  Covn  or  thi  Uinm>  SxATn. 
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Ject,  luTiiig  rMided  for  the  iKat  three  yeftn  and 

S]W*rd>  u  EftTBiift,  whera  1  IniTe  held  offldAl 
tuatioU' under  the  British  goTerainent,  de- 
pose and  Bay,  that  I  have  held  the  office  of 
SUperbitendeDt  ol  Ubenited  Africans  during 
that  term,  and  Btill  bold  it;  and  have  held  for 
the  term  of  one  year  the  oflice  there  of  British 
eommiBaloiien,  In  the  Mixed  Court  of  Justice. 
The  dutie*  of  mj  ofBee  and  of  m7  avocation, 
luva  led  nw  to  becotna  well  aequftinted  with 
Africana  recently  Imported  from  Africa.  I 
have  Men  and  had  In  mj  charge  manjr  hondreds 
of  tbem.  I  have  aJio  aean  t^  AfrlMn*  in  the 
inutody  of  the  marahal  of  the  Diitriet  of  Con- 
necticut, except  the  imall  childrea  I  have  ex- 
amined them  and  obeerved  their  language,  ap- 
pearance, and  manners;  and  I  have  no  doubt  of 
their  having  been,  verj  recently,  brought  from 
Africa.  To  one  of  them  I  spoke,  and  repeated 
a  Mohammedan  form  of  prajer  in  the  Arable 
language;  the  man  immeaSatel;  recognhsed  the 
language,  and  repeated  a  few  wordi  of  it  after 
me;  appeared  to  undentand  it,  partlcnlarlj 
the  woria  'Allah  akbar,'  or  Qod  la  great.  Tha 
man  who  was  beeide  tfaia  negro,  I  alao  ad- 
draased  in  Arabic,  aaving — 'salaam  ailkoem,' 
or  peace  be  to  you;  he  Immediately,  in  the 
mstomary  oriental  salutations,  replied — 'alee- 
koum  salaam,'  or  peace  be  on  you.  From  my 
knowledge  of  oriental  habits,  and  of  tbe  ap- 

r«ranae  of  tha  newly  imported  slaves  in  Caba, 
hav«  no  donbt  of  those  negroes  of  the  Amia- 
tad  beinf  bona  flde  Boial  negroea,  quite  newly 
Imported  from  Afriea.  I  have  a  full  knowledge 
of  the  aubjaet  of  slavery — slave  trade  In  Cuba; 
and  I  know  that  no  law  e^ste,  or  baa  existed 
dnce  the  year  IBSO,  that  sanctions  tbe  Intr»- 
dnctton  of  negroea  into  the  island  of  Cuba  from 
Africa  for  tbe  purpose  of  making  slaves,  or  be- 
HZi*]  Ing  held  In  slavery;  and  that  *all  such 
Botal  negroes,  as  those  recently  Imported  are 
oUled,  are  legally  free;  and  no  law,  common  or 
statute,  exists  there  by  which  they  can  be  held 
In  slavery.  Such  Africans,  long  settled  In  Cuba, 
and  acdimated,  are  called  l^inos,  and  mnat 
have  been  Introduced  before  1820,  and  are  so 
tailed  In  eontradistinction  to  the  term  Creole, 
which  Is  applied  to  the  negroes  bom  in  the 
island.  I  have  seen,  and  now  have  before  me,  a 
document,  dated  ZSth  June,  1S39,  purporting  to 


name  to  ths  left-hand  comer  of  tbe  document, 
in  presence  of  the  counsel  of  tbe  Africans ;  this 
document,  or  'traaspaaso,'   purporting  to  be  a 

ennit  gTsnted  to  Don  I.  Ruls,  to  export  from 
ivana  to  Porto  Prtndpe  forty-nine  nenoes, 
de^gnated  by  Spanish  names,  and  called  there- 
in ladlnos,  a  term  totally  inapplicable  to  newly 
Imported  Africans.  T  have  teen,  and  now  have 
before  me,  another  document,  dated  22d  June, 
ISSi,  and  signed  In  the  same  manner,  granted 
to  Don  Pedro  Montec,  for  the  removal  of  three 
negro  diildern  from  Havana  to  Porto  Principe, 
also  designated  by  Spanish  names,  and  like- 
wise called  ladlnos,'  and  wholly  Inapplicable  to 
Kung  African  ohlldren,  who  oonld  not  have 
in  aeoliniated,  and  long  settled  In  the  Island; 
which  document,  t  have  Identified  In  tha  same 
manner  as  the  former.  To  have  obtained  these 
documents  from  ths  governor,  for  bona  flde 
•SI 


Boxal  negroes,  and  hava  described  then  tn  the 
application  for  it  aa  ladinoat  wm  evideatly  a 
fraud,  bnt  nothing  man  **"-  aoA  aa  a^W- 
tion  and  the  payment  of  tiw  neeessary  f«M 

would  be  reqmred  to  proenra  it,  aa  there  la 
never  any  Inquiry  or  inspection  of  the  negroas 
on  the  part  of  the  governor  or  his  officer*,  nor 
is  there  any  oath  required  from  the  appticant. 
I  further  state  that  the  above  documents  ara 
manilestly  inapplicable  to  the  Africans  nf  tha 
Amistad  I  have  seen  here  and  in  New  Haven; 
but  such  documents  are  commonly  obtained  by 
similar  applications  at  the  Havana,  and  by 
these  means  the  negroes  recently  and  illegally 
Introduced  are  thus  removed  to  the  different 
ports  of  the  taland,  and  the  dangw  obviated  «( 
falling  in  with  English  emiaera, 
legally  earri^  into  slaver; 


inc  in  with  English  emiaera,  and  then  they 

illegally  earri^  into  slavery.    One  of  tbs 

largest  dealers  and  Importwa  of  the  island  of 


Cuba,  In  African  slavea,  la  tha  sotorious  house 
of  Martiner  &  Co.,  of  Havana)  •"<]  f^'  yeara 
paat,  aa  at  present,  they  have  'been  {*SSS 
deeply  enga^d  In  thta  trafBe;  and  the  Bocal 
Aineans,  imported  by  these  and  all  other  slava 
tradera,  when  bron^t  t«  tbs  Bavana,  are  im- 
mediately taken  to  the  bairaooons,  or  slave 
marts;  five  of  which  are  sitnated  In  the  im- 
mediate vidnity  of  the  govsraor'a  eounty 
house,  about  ons  mile  and  a  half  from  tlto 
walls  of  Havana;  and  from  these  barracoona, 
they  are  taken  and  removed  to  the  ditTcrent 
parts  of  the  island  when  sold;  and  having  ox- 
amined  the  Indorsements  ou  the  back  of  the 
trasspasso,'  or  permits  for  tbe  removal  of  tha 


tlner  t  Co.,  and  the  d 

permit   or  pass   fat   the  removal   of   the  aaJd 

negroes.    The  handwriting  of  Martlner  &  Co. 


for  the  reception  and  sale  of  Bocal  negroes;  on* 
of  these  barracoons  or  slave  marta,  called  la 
miserecordie/  or  'merey,'  kept  by  a  man  named 
'Riera,'  I  visited  the  24tb  September  last,  in 
company  with  a  person  well  aeqtiainted  with 
this  establishment;  and  the  factor,  or  major 
domo  of  the  master,  in  the  absence  of  the  lat- 
ter, said  to  m*  that  the  negroea  of  the  Amia- 
tad  had  been  purchased  there;  that  he  knew 
them  well;  that  they  had  been  boogbt  by  k 
man  from  Porto  Principe,  and  had  been  em- 
barked for  that  place;  and  speaking  of  tba 
said  negroes,  he  said,  "che,  castlma,'  or  what 

fiity  It  IS,  which  rather  surprised  me;  the  man 
urther  explained  himself,  and  said,  Us  regret 
was  for  the  loss  of  so  many  valuable  Bozala, 
in  the  event  of  their  being  azeonted  In  the 
United  States." 

"One  of  the  houses  most  openly  engaged, 
and  notoriously  implicated  in  t^  slave  trade 
transactions.  Is  that  of  Martiner  &  Co.;  and 
their  practice  is  to  remove  their  newly  arrived 
negroes  from  the  slave  sblpa  to  these  barra- 
eoons  where  they  comnonly  remain  two  or 
three  weeks  before  sold,  as  thsae  negroes  of  the 
Amistad,  Illegally  introduced  hy  Martiner  k 
Co.,  were  tn  the  present  instance,  as  ta  general- 
ly reported  and  believed  in  the  Havana.  Of  tlw 
Africans  wUoh  I  have  aeen  and  ftuunlnad, 
from  the  neoesdty  which  mv  offlca  imposes  ok 
me  at  the  Havana  of  assisting  at  tha  registry 
of  tha  newly  Imported  Bosala,  amaaelpated  ^ 
PeMr*  1». 


na  Unm  SxAxn  v.  T>a  Lnn.un«,  bo^  or  t 


tti  Hlsad  Onrt,  I  mb  apMk  wttb  toI«nbI» 
Mrtaintf  of  the  um  of  theM  people,  with  tha 
•It*}  exception  o?  the  children,  whom  *I  have 
■at  eMii.  8«,  About  IT;  Ba,  81;  Luckawa, 
lf|  Tnatl,  SO;  BeU,  18;  Shuma,  M;  Nama,  20; 
THuiDiii  21  i  the  othen  I  had  not  time  to  take 
a  tM»  at  their  agea. 

"Vnth  reapect  lo  the  Ifized  GbnuulMioii,  It* 
jHriMUirtlon  extendi  onlj  to  eaiea  of  eaptnred 
■esroci  brought  in  b/  Britiih  or  Spanish 
flruaen;  and  notwithstandiag  the  lUegalitiee  of 
the  traffic  In  ilavei,  from  twenty  to  tweatjr-flTe 
ttontand  alaTes  haTe  been  introduced  into  the 
Wand  during  the  laat  three  fear*;  and  anoh  U 
th*  etate  of  Boclety,  and  of  the  adminiitratioD 
mt  the  lawe  there,  that  hopelcM  ilaTerj  !■  the 
faevltable  reanlt  of  their  removal  Into  the  in- 
twior- 

Oa  hli  onwa-exami  nation  the  witneae  itated 
tkftt  he  waa  not  acquainted  with  the  dialeeta  of 
tke  African  tribea,  out  waa  slightlj  acoualnted 
with  the  Arable  language.  LAwfnl  ilaves  of 
Um  ialaad  are  not  oSered  for  aale  generally,  or 
aft«n  placed  in  the  barracooni,  or  man  marti. 
The  practice  in  Havana  la  to  use  the  barra- 
eoona  "for  Bocal  negroes  only.*  Barracoons  are 
VMd  for  negroea  reeeutjy  imported,  and  for 
their  reception  and  sale.  The  native  language 
of  the  Africana  ii  not  often  continued  for  a 
long  time  on  certain  plantation*.  "It  ha*  been 
to  me  a  matter  of  aatoniahment  at  the  ihort- 
■M*  of  time  in  which  the  language  of  the 
aagroe*  I*  disuaed,  and  the  Spaniah  language 
adopted  and  acquirad.  I  speak  thia  from  a  very 
intimata  knowledge  of  the  condition  of  the  ne- 
aroes  In  Cuba,  from  frequent  vists  to  planta- 
tions, and  Jonmeya  In  tba  interior;  and,  on 
tUa  aubiect,  I  think  I  can  lay  mj  knowledge 
fa  aa  full  aa  any  perscw'*  can  be. 

'^here  are  Ave  or  six  barracooni  within 
|iatoI-Bhot  of  the  country  realdence  of  the 
t^tain-Chmeral  of  Cuba.  On  eveiT  other  part 
of  the  coast  where  tb*  slave  trade  le  carried  on, 
»  barnoooB  or  barracoou  must  likewise  eziaL 
TItcy  are  a  part  of  the  thinga  neeeaaary  to  tha 
alave  trade,  and  are  for  ita  vm  only:  for  In- 
if"<irr.  near  Matanzas  there  is  a  building  or 
ahed  of  thia  kind  and  used  for  thia  purpoae. 


tnxlacedi  and  the  tranifer  of  them  under  falae 
■uues,  Buch  a*  calling  BoebI,  LadinoB,  ia  nccea- 
aarily,  a  fraud.  Unfortunately,  there  fa  no  in- 
torference  on  the  part  of  the  local  authorities; 
they  eonnive  at  it,  and  nrilude  with  slave  trad- 
era,  the  ^vernor,  alone,  at  the  Havana,  re- 
SS7*j  eeiving  a  'bounty  or  impost  on  each 
nagro  tbna  illegally  introduced  of  ten  dollars  a 
head.  Aa  to  the  Mixed  Commission,  once  the 
■agroes  elandeatlncly  introduced  are  landed 
tbay  no  longer  have  oogniiaoce  of  the  violation 
at  Um  treaty;  the  governor  has  cognizance  of 
tUs  and  every  other  bearing  of  the  Spanish  law 
tm  Spanish  *o{l.  Thi*  head-money  has  not  the 
■■BettoB  of  any  SpanUh  law  for  ita  impoaltion; 
■■d  the  proof  of  thi*  Is,  it  ia  called  a  voluntary 
MBtribution." 

Alao  a  atatement,  given  by  the  District  At- 
btniey,  W.  S.  HoUbfrd,  Esq.,  of  what  waa  made 
to  liim  by  A,  Q.  Tega,  Esq.,  Spanish  Consul, 
Jknnary  10th,  1840:  "That  he  is  a  Spanish  Hub- 
)aot;  that  ho  resided  in  this  island  of  Cuba 
■oranl  years;  that  he  knows  the  laws  of  that 
Uasd  on  the  subject  of  slavery;  ihat  tharo 
&•  I.,  od. 


papm 


was  no  taw  that  waa  considered  in  forea  in 
the  island  of  Cuba  that  prohibited  the  bring- 
ing in  African  slaves;  that  the  Court  of  HlxM 
Commiasionera  had  no  jurisdiction  except  in 
casea  of  capture  on  the  aea;  that  nawly  Im- 
iMwted  African  negroea  were  constantly  brought 
to  tita  island,  and,  after  landing,  were  bona  Ada 
tmnafarred  from  one  owner  to  another,  without 
any  interference  by  the  local  authorities  or  tha 
Mixed  Commiuion,  and  were  held  by  the  own- 
era,  and  recognised  as  lawful  property,  that 
slavery  waa  reeognited  in  Cuba  by  all  the  lawa 
that  were  considered  in  force  there;  that  the 
native  language  of  the  alavea  waa  kept  up  on 
eome  plantationa  for  yeara.  That  the  barra- 
coons  are  public  markets,  where  all  descriptions 
of  slaves  are  sold  and  bonaht;  that  the  papu 
of  the  Amiatad  are  genuine,  and  i 
usual  form;  that  it  was  not  necessary  to  prac- 
tice any  fraud  to  obtain  such  papers  from  the 
proper  ofGcers  of  tha  ^vemment;  that  none  of 
the  papera  of  the  Amistad  are  signed  by  Mar- 
tiner,  spoken  of  by  R.  R.  Madden  in  his  deposi- 
tion; that  he  (Murtlner)  did  not  hold  the  office 
from  whence  thst  paper  issued." 

Also  a  deposition  of  James  Ray,  a  niarinar 
on  board  of  the  Washington,  stating  the  cir- 
cumstances of  the  taking  posseeeion  of  the 
Amiatad,  and  the  Africans,  which  supported  the 
allegations  in  the  several  libels  in  all  easen- 
tial  circumstances. 

The  documents  exhibited  aa  the  passports  of 
the  Spanish  authorities  at  Havana,  and  othei 
papera  relating  to  the  Amiatad,  and  her  clear- 
ance from  Havana,  were  also  annexed  to  the 
decree  of  the  (^rcuit  Court,  In  the  original 
Spaniah.  Transhitlona  of  all  *of  thaaa  [*BSt 
which  were  deemed  of  importance  in  the  cauae, 
given  in  the  decree  of  the  District  Courii. 


Sullivan  Haley  stated  In  hla  deposition  that 
e  heard  Rule  say,  that  '^one  of  the  neg 
ould  speak  Spanish;  they  are  just  from  i 


Q  AM- 


James  Covey,  a  colored  man,  deposed  that 
"he  was  bom  at  Berong-Mendl  oonntry;  left 
there  seven  and  a  half  years  ago;  was  a  alan, 
and  carried  to  Lumboko.  All  theee  Africans 
were  from  Africa.  Never  saw  them  until  now. 
I  could  talk  with  them.  They  appeared  glad 
because  they  could  speak  the  same  language. 
I  could  understand  all  but  two  or  three.  They 
say  they  from  Liunboke;  three  moons.  They 
all  liave  Mendi  names,  and  their  names  all 
mean  something:  Carte,  means  bono;  ^mbo, 
means  cricket.  They  speak  of  rivers  which  I 
know;  said  they  aailed  from  Lumboko;  two  or 
three  apeak  different  language  from  the  others; 
the  Timone  language,  Say-ang-wa  rivers  apoken 
of;  these  run  through  the  Vi  country.  I  learned 
to  speak  English  at  Sierre  Leone.  Was  pat  on 
board  a  man-of-war  one  year  and  a  half.  They 
all  agree  as  to  where  they  sailed  from.  I  have 
no  doubt  they  are  Africans.  1  have  been  in 
this  country  six  montha;  came  in  a  British 
man-of-war;  have  been  in  this  town  (New  Ha- 
ven) four  months  with  Mr.  Bishop;  he  calls 
on  me  for  no  money,  and  do  not  know  who 
pays  my  board.  I  was  stolen  by  ft  black  mair 
who  stole  ten  of  na.  One  man  carried  ua  two 
months'  walk.  Have  conversed  with  Sinqua; 
Barton  has  been  in  my  town,  Gorang.  I  was 
sailing  for  Havana  when  the  British  man-of- 
war  captured  us." 

The  testimony  at  Cinc^ue  and  tk«  vuifw«  <A 


SnvBcia  Cocn  ov  tbx  Unrk*  SrAm, 


the  AmlTtml  ttippDrtad  ttw  •t«tement>  In  thdr 


Tha  reapondenU  bIbo  gk^c  In  erldenc*  the 
*7rekt7  between  Qrut  BriUin  ud  Spkln,  for 
th*  abolition  of  the  ilave  tnde,  tigned  kt  Mad- 
rid, 23d  September,  1817." 

The  eaie  wu  u^ed  for  th«  United  Bt&tet 
by  lii.  Gilpin,  the  Attorney -General,  nnd  by 
lir  Baldwin  and  Mr.  Adoma  for  the  appelieei; 
Mr.  Jones,  on  the  part  of  Ueatentmt  Qednej 
and  othen,  of  the  United  State*  brig  Wa«hing- 
ton,  waa  not  required  bj  the  ooiut  to  argue  tha 
elaimi  to  latrage. 

SSt*]  *Mr.  ralpin,  the  Attorney-General  for 
th«  United  States,  reviewed  the  eridence,  aa 
•et  ont  in  the  record,  of  all  the  facts  con- 
nected with  the  caae  from  the  flrat  elearanee  of 
the  Khooner  Amistad,  at  Havana,  on  the  18th 
May,  IS38,  down  to  the  Z3d  January,  1S40,  when 
the  final  decree  of  the  District  Court  of  the 
United  States  for  t^  Kstrict  of  Connecticut 
waa  rendered. 

The  Attorney -General  proceeded  to  remark, 
that,  on  the  Z3d  January,  1840,  tbe  ease  stood 
thus:  The  vessel,  cargo,  and  negroes  were  in 
poBsesskin  of  the  marshal,  under  process  from 
the  Diitriet  Court,  to  answer  to  five  separate 
claims;  tboae  of  Lieutenant  Gedney,  and 
Hessr*.  Green  and  Fordham,  for  salvage,  that 
of  the  United  Statu,  at  the  Instance  of  the 
Spanish  minlater,  for  the  vessel,  cargo,  and  ne- 
groee,  to  be  restored  to  the  Snnish  owners,  in 
whieh  elaim  those  of  Messrs.  Kuli  and  Mbntes 


Spanish  owner;  and  that  of  Messrs.  Telllncas, 
SMd  Aspt  and  Laea,  for  restoration  of  a  part  of 
the  cai^  belonging  to  them.  The  decree  of 
tbe  District  Court  fo>nnd  that  the  vessel,  and 
the  goods  on  board,  were  the  property  of 
Spanwh  subjects,  and  that  the  passport*  under 
wnich  the  negroes  were  shipped  at  Havana, 
were  signed  by  tbe  Governor -General  of  Cuba. 
It  dented  the  claims  of  Lieutenant  Gedney,  and 
UeesT*.  Green  and  Fordham,  to  salvage  on  the 
■laves,  but  allowed  the  claims  of  the  officers 
and  crew  of  tbe  Washington  to  salvage  on  the 
Amittad,  and  on  tbe  merchandise  on  board  «f 
that  vessel.  It  also  decreed  that  tbe  residue  of 
the  goods,  and  the  vessel,  should  be  delivered  to 
the  Spanish  minister,  to  be  restored  to  the  Span- 
ish owners-,  and  that  the  slave  Antonto  should 
be  delivered  to  tbe  Spanish  vice-consul,  for  tbe 
same  purpose.  As  to  the  negroes ;  claimed  by 
Bull  and  Montez,  It  dismissed  the  claims  of 
those  persons,  on  the  ground  that  they  were 
included  under  that  of  tbe  minister  of  Spain. 
The  libel  of  the  United  States,  elaitning  the  de- 
livery of  tbe  negroes  to  the  (Spanish  minister, 
was  dismissed,  on  tbe  ^ound  that  they  were 
not  slaves,  but  were  kidnapped  and  Imported 
into  Cnba;  and  that  at  the  time  they 


prayer  of  the  United  States,  claiming  the  delir- 
ery  of  the  negroes,  to  be  transported  to  Africa, 
was  granted. 

As  soon  as  this  decree  was  made,  an  appeal 
B40*]  was  taken  by  tbe  'United  States  to  the 
Circuit  Court,  from  the  whole  of  It,  except  so 
far  as  it  related  to  Anionic.  At  the  succeeding 
term  of  tbe  Circuit  Court  the  negroes  moved 
that  the  appeal  of  the  United  States  might  be 


dismissed,  on  the  ground  that  tbey  had  no  to- 
terest  in  tbe  negroeei  and,  alao,  on  the  gronsd 
that  they  have  no  right  to  prosecute  clairas  to 
property  In  behalf  of  subjects  of  the  Queen  of 
Spain.  That  motion,  however,  was  refused  by 
the  Circuit  Court,  which  proceeded  to  affirm 
the  decree  of  tbe  District  Court,  on  the  libel  of 
the  United  States.  It  la  from  this  deerea  of  tha 
drcult  Court  that  the  present  appeal  to  the 
Supreme  Court  Is  prosecuted- 

Wa«  the  decree  of  tbe  Circuit  Court  eorreet! 

Tbe  state  of  tbe  facts,  as  found  by  Um  decree, 
and  not  denied,  was  this:  The  vessel,  and  tha 
goods  on  board,  were  tbe  property  of  Spanish 
subjects  In  Elavana,  on  the  27th  June,  18SI. 
At  that  time  slavery  waa  tveognised  and  In 
existence  in  tbe  SpanlA  domin^na.  The  ne- 
groes in  question  are  certified  at  that  time,  ta 
a  document  signed  by  the  Governor-General  of 
Cuba,  to  be  ladinoe  negroes — that  la,  slaves— 
tbe  property  of  Spanish  subjects.  As  sudk, 
pennlsslon  is  given  by  tha  Oovemor -General, 
to  their  owners,  to  take  them,  by  sea,  to  Puerta 
Prindpe  in  the  same  island.  The  veesel  wiU 
these  slaves,  thns  certified,  on  board,  and  in 
charge  of  their  alleged  owners,  regularly  cleared 
and  sailed  from  Havana,  tbe  domimentary  ert- 
denee  aforesaid,  and  tbe  papers  of  the  veasel 
being  also  on  board.  During  thla  Toyasa  the 
negroes  rose,  killed  the  captain,  and  took  pos- 
session of  the  veasel.  On  tbe  SOth  August,  the 
vessel,  earsD,  and  negroes,  ware  rescued  and 
taken  wi  the  high  aeaa,  by  a  public  officer  of 
the  Untied  Statea,  and  brought  Into  a  port  of 
tha  United  States,  where  they  await  the  d«d- 
aion  of  the  Judicial  tribunals. 

In  this  position  of  things  the  minister  of 
Spain  demands  that  the  vessel,  cargo,  and 
negroes,  be  reatored,  pursuant  to  the  Sth  ar- 
ticle of  the  Treaty  of  e7th  October,  1796,  which 
provides  (I  Laws  of  the  United  States,  268) 
that  "all  ships  and  merchandise  of  what  nature 
soever,  which  shall  be  rescued  out  of  tbe  bands 
of  any  pirates  or  robbers,  on  the  high  s«as, 
shall  be  brought  into  some  port  of  either  Stat* 
and  shall  be  delivered  Into  tha  cuatody  of  tha 
officers  of  that  port.  In  order  to  be  taken  care 
of  and  restored  entire  to  the  true  proprietor,  aa 
soon  as  due  'and  sufficient  proof  shall  [*S41 
be  made  concerning  the  property  thereof." 

The  only  Inquiries,  then,  tnat  present  them- 
selves are: 

1.  Has  "due  and  sufficient  proof  oonceming 
tbe  property  thereof  been  madat 

2.  If  so,  have  the  United  States  a  ri^t  to 


If  these  inquiries  result  in  the  ainnnatir«, 
then  tbe  decree  of  the  Circuit  Court  waa  er- 
roneous, and  ought  to  be  reversed. 

I.  It  is  submitted  that  there  has  been  doM 
and  sufficient  proof  concerning  the  pn^ier^ 
to  authorize  Its  restoration. 

It  is  not  denied  that,  under  the  laws  of  Spala, 
negroes  may  be  held  as  slaves,  as  eoapletely 
as  they  are  tn  any  of  the  States  of  this  Union ; 
nor  will  It  he  denied.  If  duly  proved  to  fa« 
such,  they  are  subject  to  restoiaUon  aa  much 
oa  any  other  property,  when  coming  under  the 
provisions  of  this  treaty.  Now,  these  negroea 
are  declared,  by  tbe  certificates  of  the  Oov- 
emor-General,  to  be  slaves,  and  the  property 


the     Spanish     mbjeets,  tbaieii 


Mts     tbaiein     named. 
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KlffliMt  eridenca  of  any  f*eU  (tated  bf  blm, 
wfthin  the  Bcope  of  hU  autbori^.  It  U  wltliin 
Uw  acope  of  £u  &atborit*  to  deelaiN  what  !« 
propertj,  and  what  are  tba  ri^ta  of  tbc  anb- 
Jaeta  of  Spain,  within  Ua  jnrUdictioii,  In 
ranrd  to  propwtj. 

Now,  in  the  Intcnoaraa  of  nationa,  then  b 
no  mle  batter  eatablbhed  than  thla,  that  full 
faith  ia  to  b«  B^van  to  aaeh  acta — to  the  anUian- 
ttc  eridenea  m  aneh  acta.  The  queation  ia  not 
whetlier  tlia  act  ia  rigbt  or  wroiw;  it  la,  whether 
tlw  act  haa  been  done,  and  whether  it  la  an  act 
within  the  aeope  of  Uw  aathori^.  We  are  to 
Inquire  <m\j  whether  the  power  exlated,  and 
wbetber  It  was  exerciaed,  and  bow  it  waa  axer- 
elaed;  not  whether  it  waa  rlghtlj  or  wrongly 

The  principle  la  nnireraally  admitted  that, 
wherever  an  authority  ia  delegated  to  any  pnb- 
lie  officer,  to  be  exercieed  at  bla  diacretion, 
tinder  his  own  judgment,  and  upon  his  own 
responsibilitj,  the  acts  done  in  the  appropriate 
exercise  of  that  authority  are  binding  aa  to 
the  subject  matter.  Without  auch  a  rale  there 
oonld  be  no  peace  or  comity  among  nations) 
B49*]  all  harmony,  all  mutual  'respect  would 
be  destroyed;  the  courts  and  trlbnnals  of  one 
country  would  become  the  judges  of  the  local 
lawa  and  proper^  of  others.  Nor  is  It  to  l>a 
•apposed  that  so  important  a  principle  would 
not  be  recognised  1^  courts  of  justice.  They 
haTe  held  that,  whether  the  act  of  tiie  forei^ 
functionary  1)e  executive,  legislative,  or  judi- 
flial.  It  is,  if  exercised  witbin  its  appropriate 
sphere,  binding  aa  to  the  subject  matter;  and 
the  authentic  record  of  suoh  aet  ia  full  and 
complete  evidence  thereof.  In  the  ease  of 
UarDury  v.  Madison,  1  Crancb,  170,  this  eonrt 
hold  that  a  eommiiaion  waa  ooncloaive  evidence 
of  an  executive  appointment;  and  that  a  par^ 
tram  whom  It  waa  withheld  might  obteln  ft 
through  the  process  of  a  court,  aa  being  such 
evidence  of  hla  rights.  In  the  case  of  "niomp- 
•on  V.  Tolmie,  i  Peters,  IST,  this  court  sua- 
telned  the  binding  and  sufficient  character  of  a 
decision,  made  by  a  competent  tribunal,  and 
not  reversed,  whether  that  deciaion  was  in  itself 
rigbt  or  wrong.  In  the  case  of  The  United 
States  V.  Arredondo,  0  Peters,  71fl,  the  whole 
doctrine  on  this  subject  la  most  forcibly  atatad. 
Indeed,  nothing  can  be  clearer  than  the  prind- 

Sea  thua  laid  down;  nor  can  they  appiv  more 
reetly  to  any  case  then  the  present.  Here  Is 
tne  authentic  certiflcate  or  record  of  the  high- 
est officer  Icnown  to  the  Spanish  law,  declaring. 
In  terms,  that  these  negroes  Hre  the  proper^  of 
the  several  Spanish  subjects.  We  have  It  coun- 
tersigned by  another  of  the  principle  officers. 
We  have  It  executed  and  delivered,  as  the  ex- 
press evidence  of  property,  to  these  persons. 
It  is  exactly  the  same  as  that  deemed  sufficient 
for  the  vessel  and  for  the  cano.  Would  it  not 
have  l>een  complete  and  positive  evidence  in 
the  island  of  Ciibal  If  so,  the  principle  laid 
down  by  this  court  makes  it  such  nere. 

But  this  general  principle  Is  strengthened  by 
the  particular  circumstances  of  the  ease. 
Where  pru|ierty  on  board  of  a  vessel  is  brought 
Into  a  foreign  port,  the  documentary  evidence, 
whether  it  be  a  judicial  decree,  or  the  ship's 
papers,  accompanied  In  poasessloa,  la  tba  beat 
It  Xi.  cd. 


.  Donglaa, 

field  laid  down  the  rule  that  •  deeraa  of  a  for- 
eign eonrt  was  eonduilve  aa  to  the  rigtit  of 
property  under  it.  In  that  of  The  Vigilantia, 
1  Bob.  S.  11,  the  neeeaai^  of  proprietr  ol  pn^ 
ducing  the  ahlp'a  papers,  aa  ua  flrat 
'avidenea  of  ber  cnaraeter  and  property,  (*S4S 
and  of  saeertainlng  ber  national  dwraeter  from 
her  passport.  Is  expreasly  reoegnlEed.  In  that 
of  The  Coemopollte,  9  Bob.  20fl  the  UUa  of  Uu 
claimant,  who  was  a  Dane,  to  the  t 
decree  of  a  French  eourt  against  ai 
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circumatancea  of  the  condemnation,  bat  baM 
the  deerea  aufficient  evidence  for  thsn.  In  that 
of  Tba  Bantb,  3  Rob.  IM,  the  aaplon  ti 
a  prize  applied  to  be  allowed  to  ^ve  proof  of 
the  proper^  being  owned  by  persons  other  than 
thoae  stated  in  the  ship's  documenta,  but  It 
waa  refused.  In  that  of  The  Henrieh  and 
Harla,  4  Rob.  BS,  the  verr  qaestlon  was  made, 
whether  the  court  would  not  lotdc  into  the 
validity  of  a  title,  derived  under  a  foreign 
court  of  admiralty,  and  it  waa  refused. 

Theae  principles  are  fully  sustained  by  our 
own  courts. 

In  the  case  of  The  BMoluUon,  2  DalL  K,  SS, 
possession  of  property  on  board  of  a  veaaal  k 
held  to  be  presumptive  evidence  of  ownership; 
and  the  ship's  papers,  bills  of  lading,  and  other 
documents,  are  prima  facie  evidence  of  the  facta 
they  ape«k.  It  is  on  thia  evidence  that  veasela 
are  generally  acquitted  or  eondemned.  Ia  that 
of  the  Ann  Oreen,  1  Gall.  281,  284,  it  la  laid 
down  aa  the  rule  that  the  first  and  pfoper  art- 
dniee  In  price  cases  Is  the  ship's  papon;  and 
that  only  in  cases  of  doubt  I*  further  teatfanoi^ 
to  be  received.  The  eourt  there  say  that  aa  • 
general  rule  tiiey  would  pronounce  for  the  In- 
admlssibility  of  sndi  huther  evidence.    So  in 


4  Hason,  172,  parol  evidenee  was  held  not  t 
he  admissible  to  aontimdiet  a  ship's  papers.  In 
that  of  ITGrath  v.  Candelero,  Bee,  60,  a  decree 
of  restitution  in  a  foreign  oonrt  of  admiral^ 
WM  bald  to  be  fall  evidence  of  the  ownenhip. 


held    to   be   eonel naive   evidence    i 
national  character  of  the  vessel ;  and  a  similar 
rule  was  held  to  exist  in  renrd  to  a  pus,  la 
the  case  of  Barker  v.  The  Fhoentx  Insuranae 
Company. 
Similar  princlplea  have  been  adopted  In  this 

*The  decree  of  a  foreign  court  of  [*S44 
admiralty,  on  a  question  of  blockade,  was  al- 
lowed In  the  ease  of  Croudson  v.  Leonard,  4 
Cranch,  434,  to  be  contradicted  in  the  court 
below;  but  this  court  reversed  that  decision, 
and  held  It  to  conclusive.  In  that  of  The  Uary, 
n  Cranch,  14S,  this  court  sustained  the  proof  of 
property  founded  on  the  register  aninst  a 
decree  of  a  foreign  eourt  of  admlnJty.  Ia 
that  of  The  Piearro,  2  Wheaton,  227,  the  eourt 
look  to  the  documentaiy  evidence  as  that  to  be 
nUad  OB  to  prove  owamUpj  and  although  the 
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Epen  wcr*  not  itrietly  oorraet.  Urn  rtlll  ra- 
ti oD  them  Id  preference  to  further  extra- 
neoni  proof.  Add  to  all  thii,  the  twelfth  arti- 
cle of  w  treaty  with  Spain  ( 1  Laws  of  United 
Statee,  270),  which  makes  pasaporta  and  eertjfi- 
•at«i  evidence  of  pToperty ;  and  the  principle 
■nay  be  regarded  aa  eitablished  beyond  a  quea- 
tion  that  the  rwil^r  documenta  are  the  oeat 
and  primarr  evtdenee  Id  regard  to  all  pro;>er^ 
on  board  of  veaaela.  This  ia  indeed  eapecially 
(he  case  when  ihej  are  merely  eoaating  Tesaela, 
cr  auch  aa  are  brought  in  on  account  of  dia- 
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a  ia  too  apparent  to  need  any  argument 
tbe  aubject  Nor  ia  tt  a  leaa  tettled  rule  of 
Intemational  law  that  when  a  veuel  puta  in 
bf  reaaoD  of  diatrew  or  an;  aimilar  cause,  aha 
k  not  to  be  Judged  bv  the  municipal  law.  The 
vnjnat  reaulte  to  which  a  different  rule  would 
lead  are  moat  apparent.  Could  we  tolerate  it, 
that  if  one  of  our  own  coaaters  waa  obliged  to 
put  into  Cuba,  and  had  regular  coasting  pa- 

Era,  the  oourts  of  that  country  should  look 
yond    them    aa   to    proof   of    property! 

If  thia  point  be  eatabllahed,  ia  there  any  dif- 
ference between  property  in  alsvea  and  other 
properly!  They  eziated  aa  property  at  the 
time  of  the  tr«a^  in  perhapa  every  nation  of 
the  globe ;  they  auU  exist  aa  property  in  Spain 
and  the  United  States;  they  can  be  demanded 
aa  property  in  the  Statea  of  thia  Union  to 
which  they  fly,  and  where  hy  tbe  law*  they 
would  Do^  it  domiciliated,  be  property.  If, 
then,  tbey  are  property,  tbe  rules  laid  down  in 
regard  to  property  extend  to  them.  If  they 
ftre  found  on  board  of  a  vessel,  tbe  evidence  of 
property  should  be  that  which  is  recf^ized 
aa  the  best  in  other  cases  of  property— the  vea- 
•el'B  papers,  accompanied  by  posseasion.  In 
B4B*]  the  eaae  of  The  Louis,  *8  Dodaon,  £38, 
■Uvea  are  treated  of,  by  Sir  William  Scott,  in 
•xprcM  terms,  as  property,  and  he  directed 
that  those  taken  unlawfully  fnmi  a  foreigner 
should  be  restored. 

In  the  eaae  of  The  Antelope,  10  Wheaton, 
119,  the  decision  in  the  ease  of  The  Louis  ia 
raoognlzed,  and  the  aame  principle  was  fully 
and  completely  acted  upon.  It  was  there  con- 
ceded (10  Wheaton,  1 24),  that  posaession  on 
board  of  a  vessel  was  evidence  of  property.  In 
the  ease  of  Johnaon  v.  Tompkina,  1  Baldwin, 
B77,  it  waa  held  that,  even  where  it  waa  a  ques- 
tion o(  (raedem,  or  slaver;,  tbe  same  rules  of 
evidence  prevailed  aa  in  oUier  caaee  relative  to 
tbe  right  of  property.  In  tbe  case  of  Cheat  v. 
Wright,  8  Derereux,  289,  a  sale  of  a  slave  ae- 
companied  by  delivery  is  valid,  though  there 
be  no  bill  of  sale.  And  it  u  well  settled  that 
a  title  to  them  Is  vested  by  the  atatute  of 
limitations,  aa  in  other  cases  of  property.  ' 
Cranch,  35S,  3ai|   II  Wheaton,  3BI. 

If,  then,  the  same  law   exists  In   regard   to 

Sropert;  in  slaves  as  in  other  things;  and  if 
Dcumentary  evidence,  from  the  higheat  au- 
thority of  tbe  country  where  the  property  be- 
longed, accompanied  with  pomesaion,  is  pro- 
duced, it  follow*  that  the  title  to  the  owner- 
ship of  thia  proper^  is  aa  complete  a*  ia  re- 
quired  by   law. 

But  it  is  said  that  thia  evidence  ta  Insuffl- 
elent,  becauae  it  is  in  point  of  fact  fraudulent 
and  untrue.     The  ground  of  this  aaaertion  1^ 


that  the  slaves  were  not  proper^  !■  Cuba,  at 
the  date  of  tbe  document  ^gned  by  the  Gov- 
emor-Qeneral,  because  they  had  be«n  lately  in- 
troduced into  that  ialand  from  Africa,  and 
persons  so  introduced  were  free.  To  this  it  Is 
answered  that  if  It  were  so,  this  court  will 
not  look  beyond  tbe  authentic  evidence  under 
the  official  certificate  of  the  Governor  Gmeral; 
that,  if  it  would,  there  is  not  auch  eviilcuce  aa 
thia  Murt  can  regard  to  be  aufGcient  to  over- 
throw the  poaitive  atatement  of  that  document; 
and  that,  if  the  evidence  were  even  ileoned 
auffioient  to  show  the  recent  introduction  of  tka 
negroes,  it  does  not  establish  that  they  wen 
free  at  the  date  of  the  eertiflcate. 

I.  Thia  court  will  not  look  behind  the  certiA- 
cata  of  the  Governor-General.  It  doca  not  ap- 
pear to  be  alleged  that  it  is  fraudulent  in  it- 
self. It  is  found  by  the  District  Court  to  have 
been  signed  by  him,  and  countersigned  by  the 
offlear  of  the  customs.  *It  was  issued  [*K4S 
by  them  in  the  appropriate  exerciae  of  their 
tunctiona.  It  resemble*  an  American  re{;idter 
or  eoaating  Ucenae.  Now,  all  tbe  authorities 
that  have  been  cited  abow  that  theae  documenta 
Bi«  received  aa  the  highest  species  of  evidence, 
and  that,  even  if  there  is  error  in  the  proceed- 
ing* on  which  they  are  founded.  The  eorrec- 
tion  must  be  made  by  the  tribunal  Irom  which 
it  emanates.  Where  should  we  stop  If  we  were 
to  refuse  to  give  faith  to  tbe  doenmenta  of 
public  offlcerst  All  national  interoourse,  all 
commerce  must  be  at  an  end.  If  there  is  error 
in  issuing  theae  papers  tbe  matter  most  be 
sent  to  tbe  tribunals  of  Spain  lot  correction. 

IL  But  If  this  court  will  look  behind  thin 
paper,  i*  the  evidence  aufflcient  to  contradict 
itT  The  official  declaratioa  to  be  contradicted 
is  certainlv  of  a  character  not  to  be  ligbtiy 
set  aside  in  the  courts  of  a  foreign  countiy. 
The  question  la  not  as  to  the  impreasion  we 
ma^  derive  frcnn  the  evidence;  but  how  far 
ia  it  aufficient  to  justify  u*  in  declaring  a  fact 
in  direct  oontradlctioD  to  auch  an  official  dec- 
laration. It  is  not  evidence  that  could  be  re- 
ceived according  to  the  eatablisbed  admiralty 
practice.  Seamen  <1  Peters,  Ad.  Dec.  211) 
OD  board  of  a  vessel  cannot  be  witnesses  for 
one  another  in  matters  where  they  have  a 
common  intareat.  Again,  the  principal  part 
of  this  evidence  is  not  taken  under  oath. 
Tbat  of  Dr.  Madden,  which  Is  mainly  relied 
upon,  is  chiefly  hearsay;  and  is  contradicted, 
in  aome  of  ita  moat  esaential  particulars,  bj 
Uiat  of  other  witnesses. 

Would  this  court  be  jnatifled,  <m  evldeDca 
auch  as  thia,  In  setting  aside  the  admitted  cer- 
tificate of  the  Governor-General  t  Would  sneh 
evidence  in  one  of  our  own  courts  be  deemed 
adequate  to  set  aaide  a  judicial  proceeding,  or 
an  act  of  a  public  functionary  done  In  the  due 
exerciae  of  hia  officer  How,  tiien,  can  it  be  ad- 
equate to  auch  an  end,  before  the  tribunal*  of 
a  foreign  oountir,  when  they  pasa  upon  tbe  In- 
ternal municipal  act*  of  another  goremment; 
and  when  the  endeavor  is  made  to  aet  then 
aside  in  a  matter  relating  to  their  own  prop- 
er^ and  people! 

III.  But  admit  this  evidenc*  to  be  compe- 
tent and  sufficient;  admit  these  UBKroea  wen 
brought  into  Cuba  a  tew  weeks  before  tbe 
certiflcate  waa  given;  atill,  were  they  ootslavea, 
under  the  Spanish  lawl    It  in  not  duiied  tbai 
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■41*J  BcgroM  imported  from  'Africa  into 
Oote  might  be  ilkvei.  It  they  ftre  not,  It  ii 
mm  Meotmt  of  Mtne  apeciftl  kw  or  decree.  Hat 
■iA  >  Uw  been  produced  in  the  pretent  caul 
n«  flrtt  document  produced  la  the  Treaty 
wtth  BnglMd  of  23d  September,  1817.  But 
that  h&i  DO  Bueh  effect  It  pmmlie*,  indeed, 
ttat  Spain  will  take  into  oonaideratlon  the 
Biani  of  prercDtliig  the  alave  trade,  and  ft 
pointi  ont  Uioae  meana,  to  far  as  Uw  trade 
«■  the  eout  of  Africa  U  eoucemed.  But  it 
•anfully  llmiU  the  ueertainment  of  an;  io- 
frtngement  to  special  tribunala ;  one  at 
BUm  Leone,  and  the  other  at  Havana.  The 
B«zt  ia  the  decree  of  December,  1817,  which  au- 
thorine  negroea,  brought  in  againat  the  treaty, 
to  "^  declared  free?'  The  Treatr  ot  28th 
Jnne,  ISSfi,  which  ia  nest  adduced,  la  confined 
etitirelj  to  the  alave  trade  on  Uie  coaat  of 
Afriea,  or  the  TOjsge  from  there.  Now,  it  ia 
•rUent  that  none  of  these  documents  ahow  that 
tlNae  n^roea  were  free  in  Cuba.  Thej  had 
not  been  "declared  free"  by  but  com  pete  nt  tri- 
bonaL  Eren  had  they  beoi  taken  actually  on 
bokrd  of  a  Tesiel  engaged  in  the  slave  trade, 
they  must  hare  been  adjitdicatad  upon  at  one 
of  the  two  special  oourta,  and  nowhere  elae. 
Can  this  court,  then,  undertake  to  decide  thia 
oneation  of  property,  when  it  haa  not  even  been 
deeided  by  the  Spaniah  courts,  and  make  such 
denlalon  In  the  lace  of  the  ccrtiflcate  of  the 
highest  funtionary  of  the  ialandl 

It  is  aulimitted,  Uien,  that  if  thla  court  does 
gtt  behind  the  certiftcate  of  the  Govemor-Gen- 
•nl,  and  look  into  tbe  fact  whether  or  not 
tkeee  persons  were  slaves  on  the  18th  June, 
183B,  yet  there  ia  no  sufficient  evidence  on 
which  th^  could  adjudge  it  to  be  untrue.  If 
this  b»  BO,  the  proof  coneemlng  the  proper^ 
fi  aufflelent  to  bring  the  eoae  within  the  in- 
taitioD  and  proviaiona  of  the  treaty. 

The  next  question  is,  did  the  United  States 
Itgally  intervene  to  obtain  the  decree  of  the 
■onrt  for  the  restoration  of  the  proper^,  in 
order  that  it  might  be  delivered  to  the  Spanish 
owners,  aocording  to  the  atipulations  of  the 
treaty T  They  did;  because  the  property  of 
foreigners,  thus  brought  under  the  cognisance 
at  the  courts,  is,  of  right,  deliverable  to  the 
poblie  funUonariea  of  the  government  to  nhich 
aneh  foreigners  belong;  becauM  those  function. 
ariea  have  required  the  iuterpoaition  of  the 
Caited  SUtes  on  their  behalf;  and  because  ths 
■4S*]  United  SUtes  were  authorized  *on  that 
raqnest  to  interpoae,  pursuant  to  their  treaty 
oUlgatlons. 

nat  the  proper^  of  foreigners,  under  such 
ilreuinataDces,  may  be  delivered  to  the  public 
taietionariea.  Is  so  clearly  established,  by  the 
daelslons  of  this  oourt,  that  it  ia  unnecessary  to 
dlaeaaa  the  point.  In  the  case  (2  Mason,  411, 
41Z,  463)  of  La  Jeune  Eugenie,  there  was  a 
libel  of  ths  vessel,  aa  in  this  ease,  and  a  claim 
taterpoaed  by  the  French  consul,  and  also  b^ 
tko  owners  themielves.  The  court  then  di- 
netad  the  delivery  of  the  property  to  the  pub- 
11*  functionary.  In  that  of  The  Divina  Fas- 
tora,  4  Wheat  62,  the  Spanish  oonsul  inter. 
WMed.  In  that  of  The  Antelope,  10  Wheat  68, 
uwo  were  claims  interposed,  very  much  as  in 
ttii  ease,  by  the  captain  as  captor,  and  by 
tta  vtee-eonsule  of  Spain  aod  Portugal,  for 
fttlfTtf  of  their  rcopeotive  eountries;  and  by 
f  U9A. 


the   United   States.     The  court   directs   thdr 
delivery,    partly   to   the   o        '      '  ' 

partly  to  the  United  States.    It  is  thus  settled 


:   consul    ot   Spain,   and 


tens  of  their  countries.  In  the  present  one, 
the  Spaniah  minister  did  so  intervene  by  ap- 
plying to  the  United  States  to  adopt,  on  his 
bebatl,  the  necessary  proceedings;  and,  upon 
hia  doing  ao,  Ruiz  and  Monies  withdrew  their 
aeparate  ctaims.  The  United  States,  on  their 
part,  acted  oa  the  treaty  required.  The  execu- 
tive la  their  agent  in  all  such  transactions, 
and  on  him  devolved  the  obligation  to  see  thia 
property  reatored  entire.  If  due  proof  concern- 
ing it  was  made.  The  form  of  proceeding  was 
already  established  by  precedent  and  hy  law. 
The  course  adopted  was  exactly  that  pursued  in 
the  case  of  M'Fadden  v.  The  Exchange,  7 
Cranch,  110,  where  a  vessel  was  libeled  In  a 
port  of  the  United  States.  Being  a  publla 
vessel  of  a  foreign  sovereign,  which  the  gov- 
ernment was  bound  to  protect,  they  intervened 
exactlv  in  the  same  way.  The  libel  waa  dis- 
missed, and  the  vessel  restored  to  the  custody 
of  the  public  officers  of  France. 

It  is,  therefore,  equally  clear,  that  the  Unit- 
ed States,  in  this  instance,  has  pursued  the 
courae  required  b^  the  laws  of  nations;  and  it 
the  court  are  satisfied,  on  the  first  point,  that 
there  is  due  proof  concerning  the  property, 
then  it  ought  to  be  delivered  entire,  so  that  it 
may  be  restored  to  the  Spanish  owners.  If 
this  be  so,  the  court  below  has  erred,  because 
it  has  not  decreed  any  part  of  *tfae  prop-  [*54ff 
erty  to  be  delivered  entire,  except  the  boy  An- 
tonio. From  the  vessel  and  cargo,  it  has  de- 
ducted the  salvage,  diminishing  them  by  that 
amount;  and  the  nc^oea  it  haa  entirely  re- 
fused to  direct  to  be  delivered. 

Ur.  Baldwin,  for  the  defendanta  in  error: 
In  preparing  to  addresa  this  honorable  court 


sent — contending,  aa  they  are,  for  freedom  and 
for  life,  with  two  powerful  goverumenta  ar- 
rayed against  them — it  haa  been  to  roe  a  aouree 
of  high  gratification,  in  this  unequal  contest, 
that  those  questions  will  be  heard  and  decided 
by  a  tribunal  not  only  elevated  tar  above  the 
influence  ot  executive  power  and  popular  prej- 
udice, but,  from  Ita  very  constitution,  exempt 
from  liability  to  those  imputationa  to  qhich 
a  oourt,  less  happily  constituted,  or  composed 
only  of  members  froro  one  eection  ot  ths  Union, 
might,  however  unjustly,   he   exposed. 

This  case  is  not  only  one  of  deep  lutereat  In 
itself,  as  affecting  the  destiny  of  the  unfortu- 
nate Africana,  whom  J  repreaent,  but  it  In- 
volves considerations  deeply  affecting  our  na- 
tional character  in  the  eyes  of  Uie  whole 
civilized  world,  as  well  aa  questions  of  the 
power  on  the  part  of  the  government  of  the 
United  States,  which  are  regarded  with  anxie^ 
and  alarm  by  a  large  portion  of  our  citlEcns. 
It  presents,  for  the  first  time,  the  questioiv 
whether  that  government,  which  was  eatab- 
tiahed  for  the  promotion  of  juatice,  which  waa 
founded  on  the  great  principles  of  the  Bevoln< 
tion,  as  proclaimed  in  the  Declaration  of  In- 
dependence, can,  consistently  with  the  genius 
of  our  ioBtitutiona,  becotoe  a  party  to  proceed- 
Ings  for  the  euslavement  of  human  being*  caat 
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T  ifcoTM,  uid  fqnnd  in  tha  eoodltion  of 
n  within  the  territorial  liinlta  of  a  free 
ftfld   sorereign   State. 

In  the  remark*  I  ihall  hare  oceaelon  to  make, 
H  will  be  mj  design  to  appeal  to  no  aectional 

treiudicea,  and  to  asaume  no  position  in  which 
shall  not  hop«  to  be  auBtaiued  by  intelligent 
minda  from  the  south  aa  well  aa  from  the  north. 
AlthoDgh  I  am  in  faTor  of  the  broadeat  liberty 
of  inqnirr  and  diinualon — happily  seoured  by 
onr  ConatitotioQ  to  every  citizen,  aubject  only 
to  hia  indlTidual  reaponaibllity  to  the  laws  for 
its  abuaa;  I  hare  «Ter  been  of  the  opinion  that 
B50*]  the  exercise  of  that  liberty  by  'citiiena 
of  one  State,  in  regard  to  the  inatitutlons  of  an- 
other, ahoiild  alwaya  be  guided  by  discretion, 
and  tampered  with  kindness. 

Mr.  Baldwin  here  proceeded  to  Btate  all  the 
facta  of  the  case,  and  the  proceedings  in  the 
diatriet  and  circuit  courts,  in  aupport  of  the 
motion  to  diemiBs  the  appeal.  As  no  dedaion 
was  given  by  the  ooort  on  the  motion,  this  part 
of  the  arffument  is,  Deoesaarily,  omitted. 

Mr.  Baldwin  oontinued;  If  the  poTemment 
of  the  United  States  oould  appear  in  any^  case 
aa  the  representative  of  foreigners  claiming 
property  In  the  Court  of  Admir^ty,  it  haa  no 
right  to  appear  in  their  behalf  to  aid  them  in 
the  reWTery  of  fugitive  alavei,  even  when  dom- 
idled  In  the  country  from  which  they  escued: 
mush  less  the  recent  victima  of  the  African 
slave  trade,  who  have  aought  an  aaylum  in  one 
of  the  free  Statea  of  the  Union,  without  any 
wrongful  act  on  our  part,  or  for  which,  as  in 
the  case  of  The  Ant^ope,  we  are  in  any  way 
naponsible. 

The  recently  Imported  Afrieana  of  the  Ami- 
■tad,  it  they  were  ever  alavea,  which  la  denied, 
were  in  the  actual  condition  of  freedom  when 
they  came  within  the  joriadictional  limits  of 
the  Btate  of  New  York.  They  came  there  with- 
out any  wrongful  act  on  the  part  of  any  offioer 
or  dtiien  of  ue  United  States.  They  were  in  a 
State  where,  not  only  no  law  existed  to  make 
them  alavea,  but  where,  by  an  express  statute. 
all  persons,  except  fugitives,  etc.,  from  a  sister 
State,  are  declared  to  be  free.  They  were  un- 
der the  pnteotion  of  the  laws  of  a  State,  which 
in  the  language  of  the  Supreme  Court,  in  the 
fMS  of  Win  V.  The  City  of  New  York,  II  Pet- 
ers, ISO,  "hmt  the  same  undeniable  and  unlimit- 
•d  jurisdiction  over  all  persons  and  things  with- 
in its  territorial  limits,  aa  any  foreign  nation, 
when  that  Jurisdiction  is  not  surrendered  or  re- 
strained by  the  Constitution  of  the  United 
States." 

The  Amerioaa  people  have  never  imposed  it 
aa  a  duty  of  the  government  of  the  United 
States  to  become  actors  in  an  attempt  to  reduce 
to  slavery  men  found  in  a  Btate  of  freedom,  by 
giving  extraterritorial  force  to  a  foreign  slave 
bw.  Such  a  duty  would  not  only  be  repugnant 
to  the  feelings  of  a  large  portion  of  the  dtiiena 
of  the  United  States,  but  it  would  be  wholly 
inconsistent  with  the  fundamental  principles 
of  our  government,  and  the  purposes  for  which 
ftBl'l^it  was  established,  aa  well  aa  with  Its 
mHct  in  prohibiting  the  slave  trade  and  giving 
fi«edom  to  its  victims. 

The  recovery  of  slaves  for  their  owners, 
whether  foreign  or  domestic,  is  a  matter  with 
which  the  executive  of  the  United  States  has 
no  concern.  The  Constitution  confers  upon  the 
government  no  power  to  establiah  or  legallM 
sta 


the  Institution  of  slavery.    It  reotwnisTs  It  ss 


contains  a  compact  between  the  Stat«a,  obligui 
them  to  respect  the  rights  acquired  under  tbi 
alave  laws  of  other  Statee,  in  the  caaea  apeeiSed 
in  the  Constitution.  But  it  imposes  no  duty, 
and  confers  no  power  on  the  government  of  th* 
United  States  to  act  in  r^ai^  to  it.  Bo  f ar  ss 
the  compact  extends,  the  courts  of  the  United 
States,  whether  aittinK  in  a  free  6tat«  er  a 
slave  State,  will  give  aSeet  to  it.  Beyond  tU, 
all  persons  within  tha  Umita  of  a  Stata  are  en- 
titled to  the  prateetion  of  its  lawa. 

If  these  Africans  have  been  taken  from  tks 
possession  of  their  Spanish  claimants,  aad 
wrongfully  brought  Into  the  United  Statea  by 
our  citiiena,  a  question  would  have  been  pre- 
sented similar  to  that  which  existed  in  the  cue 
of  The  Antelope.  But  when  men  have  coiu 
here  volnntarify,  without  any  wrong  on  the 
partof  the  government  or  cdtliens  of  the  United 
States,  in  withdrawing  them  from  the  jnrii- 
diction  of  tha  Spanish  laws,  why  should  this 
government  be  required  to  become  active  is 
their  restoration  T  They  appear  here  aa  free- 
men. Th^  are  In  the  State  where  they  an 
presumed  to  h*  fresL  They  stand  before  our 
courta  on  equal  ground  with  their  claJmaati; 
and  when  the  oomia,  after  an  impartial  hear 
ing  with  all  parties  in  interest  before  them, 
have  pronounced  them  free,  it  ii  neither  tha 
duty  nor  the  right  of  the  executive  of  tha  Unit- 
ed States  to  inUrfere  with  the  decision. 

The  question  of  the  surrender  of  the  fogiUvi 
slaves  to  a  foreign  olaimant,  if  the  right  exists 
at  all,  is  left  to  the  comity  of  the  Statea,  which 
tolerate  slavery.  The  government  of  the  Unit- 
ed States  has  nothing  to  do  with  it.  In  the  let- 
ter of  instruotiona  addreased  by  Mr.  Adam^ 
when  Secretary  of  State,  to  Messrs.  Galtatia 
and  Bush,  dated  November  2,  181B,  in  relation 
to  a  proposed  arrangement  with  Qreat  Britaio, 
for  a  more  active  co-operation  in  the  lupprcs- 
sion  of  the  alave  trade,  he  assigns  as  a  reason 
for  'rejecting  the  proposition  for  a  [*»51 
mixed  commission,  ^that  the  disposal  of  tha 
negroes  fonnd  on  board  the  slave-trading  ves- 
sela,  which  might  be  condemned  by  the  sentence 
of  the  mixed  courts,  cannot  be  earned  into  ef- 
fect by  the  United  Statea."  "The  conditions  of 
the  blacks  being  in  this  Union  regulated  by  the 
municipal  lawa  of  the  separate  States,  the  gov- 
ernment of  the  United  States  can  either  guar- 
antee their  liberty  in  the  States  where  they 
could  only  be  received  as  slaves,  nor  eontrol 
them  in  the  States  where  they  would  be  fee- 
ognized  as  free."  Doe.  48,  H.  Hep.  i  aeia.  Itth 
Cong.  p.  IS. 

It  may  comport  with  the  interest  or  feelings 
of  a  slave  Btate  to  surrender  a  furtive  slave  to 
a  foreigner,  or  at  least  to  expel  turn  from  their 
borders.  But  the  people  of  New  England,  ex- 
cept so  far  as  they  are  bound  by  the  compact, 
would  cherish  and  protect  him.  To  the  ext«nt 
of  the  compact  we  acknowledge  our  obligation, 
and  have  paaaed  lawa  for  its  fulRltment.  Ba> 
yondthat  our  dtisena  would  be  unwilling  to  go. 

A  state  has  no  power  to  surrender  a  fugitin 
criminal  to  a  foreign  government  for  puoiah 
raent;  because  that  is  necessarily  a  matter  o 
national  concern.  The  fugitive  is  demande> 
for  a  national  ."  .    -. 

tba  surrender  < 
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diTidttah  merely.  Tbej  ue  demuided  aa  prop- 
erty ooif,  and  for  private  purposes.  It  u 
therefore,  a  proper  aubject  for  the  action  of 
the  State,  and  not  of  the  national  authorities. 
Tha  aiuTeader  of  neither  ia  demanilable  of 
rl^t,  tmleas  stipulated  by  treaty.  See  aa  to 
Um  aiUTender  of  fugitive  criminals,  2  Brock. 
lUp.  493;  2  Sumner,  482;  14  Peters,  G40;  Doc. 


OTertnre  was  once  made  by  the  government  of 
the  United  Statea  to  negotiate  a  treaty  with 
Onat  Britain  for  the  mutual  aurrendcr  of  fugi- 
tiva  fltaTca.  Bat  it  wsa  inatEintl;  repelled  by 
tha  Britiah  government.  It  may  well  be  doubt- 
ed whether  such  a  stipulation  ia  within  the 
braaty-maldng  power  under  the  Constitution  of 
the  United  Stote*.  "The  power  to  make  treat- 
lea,"  saya  Chief  Justioe  Taney  (14  Peters,  666), 
"la  given  In  general  terms,  .  .  .  and  conse- 
quently it  was  designed  to  include  all  those 
■ubiecta  which  in  the  ordinary  intercourse  of 
nnuons  had  usually  been  made  subjects 
5&S*}  *of  negotiation  and  treaty;  and  which 
are  oonsistent  with  the  nature  of  our  institu- 
tions, and  the  distribution  of  powers  between 
the  general  and  State  governments."  See 
B.tAmm  v.  Jennison,  14  Peters,  SOO.  But,  how- 
ever this  may  be,  the  attempt  to  introduce  it  ia 
•▼Idence  that,  nnlesa  provided  for  Irf  traatji 
tlM  obligation  to  surrender  was  not  deemed  to 
•xist. 

We  deny  that  Rulx  and  Mantec,  Spanish  aub- 
jeeta,  had  a  right  to  call  on  any  officer  or  court 
of  the  United  States  to  use  the  force  of  the 
government,  or  the  proceas  of  the  law  tor  the 
purpose  of  again  enslaving  those  who  have  thua 
eacaped  from  foreign  slavery,  and  sought  an 
■aylum  here.  We  deny  that  tbe  seiaure  of 
these  persons  by  lieutenant  Qedney  for  snob  a 
panKMe  was  a  1^1  or  justiflable  act. 

How  would  it  be — independently  of  tbe 
tr«aty  between  tha  United  States  and  Spain — 
upon  the  principles  of  our  government,  of  the 
Hnnmon  law,  or  of  the  law  of  nationst 

If  a  foreign  slave  vessel,  engaged  in  a  traffic 
vhieh  by  our  laws  is  denounced  aa  inhuman 
Kud  piratical,  ahould  be  captured  by  the  staves 
white  on  her  voyages  from  Africa  to  Cuba,  and 
they  ahoold  ancceed  in  reaching  our  shores, 
have  the  Constitution  or  laws  of  the  United 
State*  imposed  upon  our  judges,  our  naval  offl- 
eera,  or  our  executive,  the  dut^  of  aeiring  the 
unhappy  fngitivea  and  delivering  them  up  to 
their  oppressors  r  Did  tbe  people  of  the  United 
States,  whose  government  is  based  on  the  great 
tHindplea  of  the  Revolution,  proclaimed  in  the 
Daclaration  of  Independence,  confer  upon  the 
federal,  executive,  or  judicial  tribunals,  the 
power  of  nuking  our  nation  aoceesories  to 
such  atrocious  violationa  of  human  right! 

Is  there  any  principle  of  international  law  or 
law  of  eomity  whiiji  requires  itT  Are  our 
eourts  bound,  and  if  not,  are  they  at  liberty,  to 
give  eSect  here  to  the  slave  trade  laws  of  a  for- 
eign nation,  to  laws  affecting  strangers,  never 
domiciled  there,  wiien,  to  give  them  such  effect 
would  be  to  violate  the  natural  rights  of  men  I 

These  questions  are  anawered  in  the  negative 

?aU  the  most  approved  writers  on  the  laws 
nations.     I  Burg.  ConfL  741;  Story  Confl. 
«2. 

By  tbe  law  of  France,  the  slaves  of  their 
■denies.  Immediately  on  their  arrival  ill  Fraace, 
t*  la  •«. 


Iiecome  free.  In  the  case  of  Porbea  *v.  r*884 
Cochrane,  2  Bam.  &,  Cress.  463,  this  question  is 
elaborately  discussed  end  settled  by  tha  Bog- 
lish  Court  of  King's  Bench. 

By  the  law  of  the  State  of  New  York,  a  for- 
eign slave  escaping  into  that  State  becomes 
free.  And  tha  courts  of  the  United  States,  In 
acting  upon  the  personal  rights  men  found 
within  the  jurisdiction  of  a  free  State,  are 
bound  to  administer  the  laws  as  they  would  be 
administered  by  the  State  courts.  In  all  case* 
in  which  the  laws  of  the  State  do  not  conflict 
with  the  laws  or  obligations  of  the  United 
States.  The  United  States  aa  a  nation  have 
prohibited  the  slave  trade  aa  inhumoii  and  pi' 
ratical,  and  they  have  no  law  authoriring  uie 
enslaving  of  its  victims.  It  is  a  maxim,  to  nae 
tbe  words  of  on  eminent  English  judge,  in  the 
case  of  Forbes  v.  Cochrane,  8  Bam.  ft  Cress, 
"that  which  is  called  eomitas  inter  communi- 
tatea  cannot  prevail  in  any  case  where  it  vio- 
lates the  law  of  oui  own  country,  the  law  of 


r  the  law  of  God."     B  Eng.  C.  L.  i 


148.  And  that  the  laws  of  a  nation  proprio 
vigore,  have  no  force  beyond  its  own  temtorlea, 
except  so  far  as  it  respects  its  own  citizens,  who 
owe  it  alliance,  ia  too  familiarly  settled  to 
need  the  citation  of  authorities.  See  B  Wheat- 
ou  366;  Apollon,  2  Mason,  lSl-168.  The  mlaa 
on  this  subject  adopted  in  the  English  Court 
of  Admiralty  are  tne  same  which  prevail  In 
their  courts  of  common  law,  thonrik  they  have 
dedded  in  the  caae  of  The  Louia,  SDodson,  23S 
as  the  Supreme  Court  did  in  the  caae  of  The 
Antelope,  10  Wheaton,  06,  that  as  the  slave 
trade  waa  not,  at  that  time,  prohibited  by  the 
law  of  nations,  if  a  foreig^  slaver  waa  cap- 
tured b^  an  English  ship,  it  waa  a  wrongful 
act,  which  It  would  be  the  duty  of  tha  Court 
of  Admiralty  to  repair  by  restoring  the  possea- 
sion.  The  principle  of  amoveos  manua,  sjlopted 
In  these  casea,  haa  no  application  to  the  case  of 
fudtives  from  slavery. 

But  It  is  claimed  that  If  these  Afrleana, 
though  "recentlv  Imported  into  Cuba,"  were 
by  the  laws  of  Spain  the  property  of  Kuia  and 
Montea,  the  government  of  the  United  Statea 
is  bound  by  the  treaty  to  restore  them;  and 
that,  therefore,  the  Intervention  of  the  execu- 
tive in  these  proceedings  is  proper  for  that  pur- 
poee.  It  has  already,  it  is  believed,  been  shown 
that  even  if  the  case  were  within  the  treaty, 
tbe  intervention  of  the  executive  aa  a  party  be- 
fore the  judicial  tribunals  waa  unnecessary  and 
improper,  'since  the  treaty  provides  r*B55 
for  it«  own  execution  by  the  courts,  on  tne  ap- 
plication ot  the  parties  in  interest.  And  such 
a  resort  ia  expressly  provided  in  the  twentieth 
article  of  tbe  Treaty  of  ITH  with  Great  Brit- 
ain, and  in  the  twenty-sixth  article  of  tha 
Trcat;r  of  1801  with  tbe  French  BepubUc,  both 
of  which  are  in  other  rsapecta  similar  to  the 
ninth  article  of  the  Spanish  Treaty,  on  wbioh 
the  Attorney-General  has  principally  relied. 

The  sixth  article  of  the  Spanish  Treaty  baa 
received  a  judicial  aonstruetion  In  the  eaae  of 
The  Santissima  Trinidad,  7  Wheaton,  2M, 
where  it  waa  dedded  tliat  the  oblisatlon  as- 
sumed is  simply  that  of  protecting  belligerent 
vessels  from  capture  within  our  jurisdiction.  It 
can  have  no  application  therefore  to  a  eaae  Uka 
the  present. 

The  ninth  article  of  that  treaty  provldea 

"that  all  shlpB  and  merchandise  of  what  nat- 

*^  tSff 


SnpBEicB  Coint  or  tbk  Umm  Statu. 


TIT*  (ocTer,  wbleh  ihall  b«  raaeued  out  of  the 
bBiidB  of  pirates  or  robbers,  on  the  high  aeaa, 
■hall  be  brought  into  same  port  of  either  Stkte, 
mnd  ahall  be  delirered  to  the  custody  of  the 
offioera  of  that  port,  In  order  to  be  taken  care 
of,  and  restored  entire  to  the  true  proprietors, 
■a  looii  as  due  and  sufficient  proof  shall  be 
made   oaocemlng   the    propertj  thereof." 

To  render  this  clause  of  the  treaty  applleable 
to  the  case  under  oonslderation.  It  must  be  aa- 
■UDWd  that  under  the  term  "merchandise"  the 
contracting  parties  intended  to  Include  slaTOs; 
and  tliat  slaves,  themteWes  the  recent  Tictfmi 
of  pfrac7,  who,  bjr  a  successful  rerolt,  have 
aohteTed  their  dsli*eraue«  from  alaTery,  on  the 
high  seas,  and  bare  arailed  themaelTes  of  the 
mean*  of  escape  of  iriUch  thej  have  thus  ac- 
quired the  poueaslon,  are  to  be  deemed  "pirates 
and  robbers,"  "from  whose  hands"  such  "mer- 
chandise has  been  rescued." 

It  la  believed  that  such  a  construction  of  the 
words  of  the  treaty  Is  not  in  accordance  with 
the  rules  of  Interpretation  which  ought  to  gov- 
ern our  courts;  and  that  vrheu  there  ts  no  spe- 
dal  reference  to  human  heinga  as  property, 
who  are  not  acknowledged  as  such  by  the  law 
or  oomity  of  nations  generally,  but  only  by  the 
municipal  laws  of  the  particular  nations  which 
tolerate  slavery,  it  cannot  be  presumed  that  the 
contracting  parties  intended  to  include  them 
under  the  general  term  "merchandise."  As  has 
already  been  remarked.  It  may  well  be  doubted 
6BS*]  'whether  ■nch  a  itipnlation  would  be 
within  the  treaty-making  power  of  the  United 
States.  It  Is  to  be  remembered  that  the  gov- 
ernment of  the  United  States  Is  baaed  on  the 
piindplea  promulgated  in  the  Declaration  of 
independence  by  the  Congreea  of  1770;  '^hat 
all  men  are  created  equal;  that  they  are  en- 
dowed by  their  Creator  with  certain  Inalien- 
able rights;  that  among  these  are  life,  liberty, 
and  the  pursuit  of  happiness;  and  that  to  ae- 
oure  these  rights  the  governments  are  Intrti- 
tnted." 

The  eenvsotion  which  formed  the  Federal 
Oonatitution,  though   Uiey  recogniied  alarery 


e  eaiafnl  to  exclude  from  that  Inatniment 
evwT  expreaslon  that  might  be  eonstnted  Into  an 
admission  that  there  oould  be  property  in  men. 
It  Bppeart  hy  the  report  of  the  proceedings  of 
the  convention  (3  Hadlson  Papers,  1428),  that 
the  first  clause  of  section  tl  article  1,  which 
provides  for  the  imposition  of  a  tax  or  duty  on 
the  importation  of  such  persons  as  any  of  the 
States,  then  existing,  mignt  think  proper  to  ad- 
mit, etc.,  "not  exceeding  ten  doilara  for  each 
person,"  was  adopted  In  ita  present  form.  In 
conaequence  of  tht  opposition  by  Roger  Sher- 
man and  James  Madison  to  the  clause  as  it 
was  orlfTlnally  reported,  on  the  ground  "that  it 
admittM  that  there  conld  be  property  In  men;" 
«n  idea  which  Mr.  Uadlaon  said  "^  thought 
It  wrong  to  admit  In  the  Constitution."  The 
words  reported  by  the  committee,  and  strtoken 
out  on  this  objection,  were :  "a  tax  or  duty  may 
be  Imposed  on  such  migration  or  importation 
at  a  rate  not  exceeding  the  average  of  the  du- 
ties laid  upon  Importa."  The  Constitution  as  it 
now  standi  will  oe  searched  In  vain  for  an  ex- 
pression recogniiing  human  beings  as  merchan- 
dise or  legitmate  subjects  of  commerce.  In  the 
eaee  of  Haw  lark  t.  UUb,  U  Fatwa.  IDt,  ISI. 


ooort,  axpreasly  i 
power  "tu  regulate  commerce"  conferred  a« 
Congreaa  by  tbe  Constitution,  that  "penons 
are  not  the  aubjeeta  of  commerce."  JudKing 
from  the  public  sentiment  which  prevailed  at 
tbe  time  of  the  adoption  of  the  Constitution,  it 
is  probable  that  the  first  act  of  tbe  govemmeRt 
in  the  exercise  of  its  power  to  regulate  com 
merce,  would  have  beoi  to  prohibit  the  alar* 
trade.  If  it  had  not  been  restrained  until  180^ 


from  prohibiting  the  importation  of  nuch  per- 
sona aa  any  of  iEbe  States,  'then  ex.'  '  '---- 
ing,  shoold  think  proper  to  admit. 


1  exist-  t*ft6I 


Congress  have  passed  an  act  authorising  the 
importation  of  alavea  aa  articles  of  commerce, 
into  any  State  in  opposition  to  a  law  of  ths 
State  prohibiting  their  introduction?  If  they 
could,  they  may  now  force  slavery  into  every 
State.  For  no  State  can  prohibit  the  introdo*- 
tlon  of  legitimate  objects  of  foreign  commsm 
when  authorised  by  Congreaa. 

Tbe  United  Statea  must  be  regarded  as  eom- 
prehendlng  free  Statea  aa  well  aa  alave  Statea: 
States  which  do  not  recognise  slaves  as  proper- 
ty, aa  well  aa  States  which  do  ao  legard  tbem. 
When  all  apeak  as  a  nation,  general  expressiona 
ought  to  be  construed  to  mean  what  all  under- 
stand to  be  included  In  them;  at  all  events, 
what  may  be  Included  consistently  with  the  law 
of  nature. 

The  ninth  article  of  tbe  Spanish  Treaty  was 
copied  from  the  sixteenth  article  of  the  trea^ 
with  France,  concluded  in  1778,  in  tbe  midat  of 
the  war  of  the  Kevolution,  in  which  tbe  great 
prlndplea  of  liberty  proclaimed  In  the  Declara- 
tion of  Independence  were  vindicated  by  ow 
father*. 

By  "Merchandise  reaened  from  piratea,"  tbe 
contracting  parties  must  have  had  in  view 
property  wudi  it  would  be  the  duty  of  tjie 
publie  ahipa  of  the  United  Statea  to  rescue 
from  Ita  nnlawfnl  posseesors.  Because,  If  H  ia 
taken  from  thoae  who  are  rightfully  in  poaaea- 
don,  the  capture  wonid  be  wrongful,  and  it 
would  be  our  duty  to  restore  It.  But  Is  ft  a 
duty  which  our  naval  offioera  owe  to  a  nation 
tolerating  tbe  slave  trade  to  subdue  for  their 
kldnappera  the  revolted  viotims  of  their  onel- 
tyl  Could  the  people  of  the  United  States, 
eanalit<aitly  with  their  prlnciplea  aa  a  nation, 
have  ever  oonsented  to  a  treaty  stipulation 
which  would  Impose  such  a  duty  on  our  naval 
officers  I  A  duty  which  would  drive  every  dtt- 
ten  of  a  free  State  from  the  service  of  his 
country.  Has  our  government,  which  has  bera 
so  cautious  aa  not  lo  oblige  Itself  to  eunender 
the  most  atrodoua  criminals,  who  have  sought 
an  asylnm  In  the  United  SUtea,  bound  itaelf, 
under  tbe  term  "merchandise,"  to  aeiie  and  sur- 
render fugitive  alaves! 

The  anbjeet  of  the  delivery  of  fn^tlves  waa 
under  consideration  before  and  during  the  ne- 
gotiation of  the  treaty  of  San  Lorenzo;  and 
was  purposely  omitted  in  the  treaty.  Bee.  10 
Wait's  Bute  Pape^^  ISI,  433.  Our  treatlM 
with  Tunis  and  Algiers  contain  similar  exprea- 
liona,  in  which  both  parties  stipulate  for  the 
'protection  of  the  property  of  the  sub-  l*5BS 
JeeU  of  each  within  the  jnrladicUon  of  the  oth- 
er. The  Algerlna  regarded  his  Spaniah  eap- 
tive  as  property;  bnt  was  it  ever  supposed  that 
if  an  Algerlne  oorsalr  should  be  aeioed  by  the 
eapUve  alavea  oa  board  of  bar,  It  would  be  tha 


Iks  Umnv  Bta»  t.  Thi  Libcluitb,  bto^  or  Tint  Sosoonn  Aiaaiim. 


doty  «f  our  DBv«1  oSc«n,  or  our  conrta  ot  sd- 
BtlrMtj  to  reeaptiiN  uid  Kstort  themT 

Tht  phnMolog;  of  the  entire  uticle  Is  the 
trmij  cleftrlf  ihawi  tlwt  it  waa  intended  to 
^pl7  only  to  inuifnute  ttiinn,  or  Irrfttion&I 
ftBimala;  mch  »•  m«  unirereally  regarded  »» 

EToptTtj.  It  la  "merchuidise  reicued  from  the 
uidi  of  plmtes  uid  robben  oa  the  high  seaa' 
tlwt  ia  to  t>e  restored.  There  i*  no  provision 
fM'  the  aurrender  of  the  plnLtea  themaelves. 
And  the  i«Mon  is,  beekuae  tbe  article  ha*  refer- 
•aoe  only  to  thow  who  ara  hostee  humanl 
ganeria,  whom  it  ia  lawful  for,  and  the  duty  of 
all  natlona  to  eaptnre  and  to  punish.  If  theee 
Afrieana  were  "pirates"  or  sea  robbers,  whom 
OBT  naval  oHicera  might  lawfully  aeiie,  it  woold 
be  OUT  dotr  to  detain  them  lor  punishmeDti 
and  then  what  would  become  of  Um  "merchan- 
dise I" 

But  they  were  not  plratea,  nor  In  any  aenia 
hoatca    hiuuani    Renens.     Cinque,    the    master 

rt  who  guided  them,  had  a  single  object  in 
.  That  object  waa  not  piracy  or  rob- 
bery, but  the  deliverance  of  himaeif  and  hia 
eompaniona  in  suffering  from  unlawful  bond- 
age. They  owed  no  allesiance  to  Spain.  They 
wen  on  board  of  the  Amistad  by  conatralnt. 
Thair  object  was  to  free  themselves  from  the 
fatten  that  bound  them,  in  order  that  they 
might  return  to  their  kindred  and  their  home. 
In  ao  doing  they  were  guilty  of  no  crime  for 
which  they  could  be  held  reaponsible  aa  pirates. 
8m  Bee'a  Rep.  2TS.  Suppose  they  had  been 
impressed  American  seamen,  who  had  regained 
their  liberty  in  a  atniiiar  manner,  would  they  in 
that  case  have  been  deemed  guilty  of  piracy 
and  murderl  Not  in  the  opinion  of  Chief  Jus- 
tice MarshalL  In  hia  celebrated  apeeeh  lo  jua- 
tlfication  of  the  snrrender  by  President  Adama 
of  Naah  under  the  British  Treaty,  ha  says: 
"Had  Thomas  Nash  been  an  imnreaaed  Ameri- 
can, the  homicide  on  board  the  Hermione  would 
most  eertainly  not  have  been  murder.  The  act 
of  impreasing  an  American  la  an  aot  of  lawless 
Tiolence.  The  oonilnement  on  board  a  tcbmI 
ia  a  continuation  of  that  violence,  and  an  addi- 
■&•*]  Uonal  outn^eh  Death  'committed  with- 
in the  United  Stataa  in  reaiating  such  violence, 
would  not  have  been  murder."  Bee'a  Rep.  290. 
The  United  States,  as  a  nation,  la  to  be  re- 


tnclnded  as  such.  Hence,  whenever  our  gov- 
ernment have  intended  to  apeak  of  negroea  as 
property.  In  their  treaties,  they  have  been  spe- 
cifle*1ly  mentioned,  as  u  the  treaties  with 
Great  Britain  of  I78S  and  1814.  It  waa  on  the 
■ame  principle  that  Judge  Dravton,  of  Sonth 
Carolina,  decided  In  the  caaa  of  Almeida,  who 
had  captured  during  the  last  war  an  English 
vessel  with  slaves,  that  the  word  "property"  in 
the  Prize  Act,  did  not  incTnde  nsgroea,  and  that 
they  must  be  resarded  as  prisoners  of  war,  and 
not  sold  or  distributed  as  merchandise.  5  Hall's 
Iaw  Journal,  4S0. 

And  ft  was  for  the  same  leaaon  that  It  was 
deemed  necessary  in  tbe  Constitution  to  insert 
■a  espresB  stipulation  in  regard  to  fugitives 
from  service.  The  law  of  comity  would  have 
obliged  each  State  to  protect  and  restore  prop- 
erty belonging  to  a  citlien  of  another,  without 
fit.  tA. 


tipulal 

quired  the  restoration  of  fugitive  alaves  from  a 
sister  State,  nuleaa  they  had  bean  expressly 


aueh  atlpulstlon;   hut  It  would  not  have  !•• 
quired  the  r 
sister  State 
mentioned. 

In  the  interpretation  of  treaties  wa  onght  al* 
wa^s  to  give  such  a  construction  to  the  words 
aa  IB  most  consistent  with  the  euatomary  use  of 
language;  moat  auitable  to  the  Bubjeet,  and  to 
the  le^timate  powers  of  the  contracting  par- 
ties; moat  conformable  to  tbe  declared  pruiei- 
plea  of  the  government;  such  a  constmction  aa 
iviU  not  lei^  to  injustice  to  others,  or  in  any 
way  violate  the  laws  of  nature. 

These  are,  in  substance,  the  rules  of  interprs- 
Ution  as  given  by  Vattel,  B.  n.  ch.  17.  The 
construction  claimed  In  behalf  of  the  Spsniah 
libelants.  In  tlie  present  case.  Is  at  war  with 
them  all. 

It  would  be  singular.  Indeed,  If  the  tribunals 
of  a  government  which  has  declared  the  slave 
trade  piracy,  and  haa  bound  itself  by  a  solemn 
treaty  with  Great  Britain,  in  1814,  to  make  eoa- 
tinued  elTorts  '^  promote  Its  entire  abolition, 
as  a  traflSc  irreconcilable  with  the  principles  of 
humanity  and  Justice,'  should  oonatrue  the 
general  expressions  of  a  treatv  which  since  that 
period  'has  been  revised  by  tne  contract- [*6S0 
mg  partlea,  as  obliging  this  nation  to  commit 
the  mjustice  of  treatli^  as  property  ths  recent 
victims  of  this  horrid  trafDc;  more  especially 
when  it  la  borne  in  mind  that  tbe  govenunent 
of  Spain,  anterior  to  the  revision  of  tbs  Treaty 
in  1819,  had  formally  notified  our  oovemment 
that  Africans  were  no  longer  the  leptimate  ob- 
jects of  trade,  with  a  declaration  that  "Bis 
Majesty  felt  oonfldeot  that  a  meaaure  so  com- 
pletely in  harmony  with  the  sentiments  of  this 
government,  and  of  alt  the  Inhabitants  of  this 


such  a  treaty  T  Would  It 
not  have  fumiahed  Joat  ground  of  eomplaint 
by  Great  Britain  as  a  violation  of  the  10th  arti- 
efe  of  the  Treaty  of  Ghent  T 

But  even  if  the  treaty  in  Its  terms  ware  auA 
as  to  oblige  ua  to  violate  towarda  strangers  the 
immutable  laws  of  justice.  It  would,  SMording 
to  Vattel,  Impose  no  obligation.  Vattol,  e.  1, 
g  9;  B.  n.,  e.  12,  %  101;  &  IT,  |  311. 

The  law  of  nature  and  the  law  of  nations 
bind  us  BB  effectually  to  render  justice  to  the 
African,  aa  the  treaty  can  to  the  Spalnard.  Be- 
fore a  foreign  tribimal,  the  partiea  litigating 
the  queation  of  freedom  or  slavery  stand  on 
equal  rround.  And  in  a  ease  like  this,  where 
it  ia  admitted  that  the  Africans  were  recently 
imported,  and  oonsequently  never  domiciled  in 
OuDa,  and  owe  no  allegiance  to  Its  Uwa,  their 
rights  are  to  be  determined  by  that  law  which 
ia  of  nnlveraal  obligation — the  law  of  nature. 

If,  indeed,  ths  vessel  in  which  thay  s^tod 
had  been  driven  upon  our  coast  by  stress  of 
weather  or  other  unavoidable  Cftoae,  and  thay 
had  arrived  here  In  the  actual  poeseaaion  «f 
their  allend  owners,  and  had  been  alavea  br 
the  law  of  the  country  from  which  they  sailed, 
and  where  they  were  domiciled.  It  would  have 
been  a  very  different  queation  whether  the 
courts  of  the  United  States  could  interfere  to 
liberate  them,  aa  waa  done  at  Bermuda  by  the 
colonial  tribunal,  in  the  ease  ot  The  Enterpriae. 


SDVBBfX  Come  or  ■■■  Uhitbi  Srush 


IM 


Bttt  la  tUi  MM  Utera  liaa  bMn 
of  thcae  AfricMi*  bv  their  clainuwU  within 
inrUdietlon,  of  wbicli  the;  hav*  bean  depriTed 
Dj  the  Aet  of  OUT  goTemment  or  it*  offlcen; 
and  neither  by  the  Uw  of  comity,  or  hj  force  of 
5<1*]  tha  treatj,  an  the  'offloan  or  oonrta  of 
tbe  United  Btatea  required,  or  by  the  princi- 
plea  of  onr  govemownt  permitted  to  beoome 
kctora  In  redndog  them  to  alaTery. 

Hibm  preHmlnaiy  qoeatioiu  hare  been  made 
on  Moount  of  tba  Importast  principle*  in- 
volTed  is  them,  aad  not  from  any  nnwilling- 
neaa  to  meet  the  aueettoo  between  the  Ain- 
eana  and  their  elaunant*  upon  the  facta  In 
erldeneo,  and  on  thow  alone  to  vindicate  their 
elainu  to  freedom. 

Suppoae,  then,  the  ease  to  be  properly  here, 
and  tnat  Rnic  and  Uontei,  unprejudiced  by 
the  decree  of  the  eonrt  below,  were  at  liberty 
to  take  laroe  with  tbe  Africans  upon  their  an- 
awer,  and  to  call  upon  this  court  to  determine 
tike  queation  ot  liberty  or  property,  how  staiidB 
the  caw  on  the  evidence  before  the  oourt  T 

The  African!,  when  found  by  Lieutenant 
Gedney,  were  In  a  frto  State,  where  all  men 
are  preennied  to  be  free,  and  were  in  the  aetual 
emdftlon  of  freemen.  The  burden  of  proof, 
tWefore,  reets  on  tboee  who  aaaert  them  to  t)a 
alavea.  10  Wheaton,  Mj  2  Uaaon,  4fi0.  When 
they  eM  on  the  eoturta  of  the  United  Statea  to 
reduce  to  elavery  men  who  are  apparently 
free,  they  muat  ihow  aome  law,  having  force 


entitled  in  oar  courts  to  have  aome  foreign 
law,  obligatory  on  tbe  Africani  a*  weU  aa  on 
the  olatmantB,  enforced  in  respect  to  them,  and 
that  by  such  foreign  law  they  are  alaves. 

It  is  not  pretended  that  there  was  anv  law 
existing  In  the  place  where  they  were  found, 
which  made  them  slavee,  but  It  is  claimed  that 
by  the  laws  of  Cuba  they  were  slaves  to  Ruiz 
and  Monies;  and  that  those  laws  are  to  be  here 
enforced.  But  before  the  taws  of  Cuba,  if  any 
such  there  be,  can  be  applied  to  affect  the  per- 
sonal status  of  individuals  within  a  foreign 
jnri^iction,  H  ia  very  clear  that  it  must  be 
ahown  that  they  were  domiciled  in  Cubs. 

It  Is  admitted  and  proved  in  this  case,  that 
these  negroes  are  natives  of  Africa,  and  re- 
emtly  imported  into  Cuba.  Their  domicile  of 
origin  ia  consequently  the  place  of  their  birth 
b  Africa.  And  the  presumption  of  law  is,  al- 
ways, that  the  domicile  of  origin  is  retained 
until  the  change  I*  proved.  1  Surge's  Con- 
sea']  Hict,  34.  *The  burden  of  proving  tbe 
change  is  east  on  blm  who  alleges  it  0  Veaey, 
787. 


The  domicile  of  origin  prevail*  until  the 
partv  ha*  not  only  acquired  another,  but  has 
manifested  and  carried   into  execution  an 


tentlon  of  abandoning  his  former  domicile,  and 
acquiring  another  as  his  sole  domicile.  As  it 
Is  the  will  or  intention  of  the  party  which  alone 
determines  what  I*  the  reel  place  of  domicile 
which  he  has  chosen,  It  follows  that  a  former 
domicile  Is  not  abandoned  by  residence  In  an 
nther  If  that  residence  be  not  voluntarily 
chosen.  Those  who  are  in  exile,  or  In  prison, 
as  they  are  never  presumed  to  have  abandoned 
al)  hope  of  return,  retain  llieir  former  domicile. 
1  Burg.  4G.  That  these  virtims  of  fraud  and 
piracy — husbands  torn  from  their  wives  and 
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familte* — children  from  thefr  pamAa  and  Idn- 
dred — neither  Intended  to  abandon  the  land  ot 
their  nativity,  nor  had  loot  all  hope  of  reoovw- 
inf;  it,  sufficiently  appear*  from  the  faeta  an 
this  record.  It  cannot,  surely,  be  claimed  that 
a  residence,  under  such  drcum stances,  of  theae 
helpless  being*  for  ten  days  in  a  slave  barra- 
coon,  before  they  were  transferred  to  the  Ami- 
■tad,  changed  their  native  domicile  for  that 
of  Cuba. 

It  la  not  only  Inenmbent  on  the  elaimaata  to 
prove  that  the  Africana  are  domleitad  In  Cuba, 
and  subject  to  ita  laws,  but  they  must  ahow 
that  some  law  existed  there  by  wUch  'Veeant- 
ly  imported  Africans"  can  be  hiwfuUy  held  in 
slavery.  Such  a  law  1*  not  to  ba  preaumed, 
but  the  contra^.  Comity  would  aeem  to  re- 
quire of  us  to  presume  that  a  traffie  ao  ab- 
horrent to  the  feelings  of  the  whole  dvllisMl 
world  Is  not  lawful  in  Cuba.  Theae  respond- 
ents having  been  bom  free,  and  having  boon 
recently  imported  into  Cuba,  have  a  right  to 
be  everywhere  regarded  as  free,  until  aome  Inw 
obligatory  on  them  is  produced  authoriziBg 
their  enslavement.  Neither  the  law  of  natnra 
nor  the  law  of  natione  authorizea  the  alave 
trade;  although  it  was  holden  in  the  eaae 
of  The  Antelope  that  the  taw  of  nations 
did  not  at  that  time  actually  prohibit  It.  If 
the^  are  slavee,  then  it  must  be  by  aome 
positive  law  of  Spain,  existing  at  the  tlma  of 
their  recent  importation.  No  anch  law  ia  es- 
hibited.  On  the  contrary.  It  li  proved  by  tha 
deposition  of  Dr.  Maddeis  one  of  tbe  Brltiah 
commissioners  resident  at  Havana,  that  ainoa 
the  year  1820  there  ha*  been  no  such  law  la 
force  there,  either  statute  or  common  law. 

■But  we  do  not  rest  the  case  here.  W<  [*S«a 
are  willing  to  assume  the  burden  of  pro<rf.  Ob 
the  14th  of  May,  1816,  the  Spanish  government, 
by  their  minister,  announced  to  the  govera- 
ment  of  the  United  States  that  the  slave  trad* 


touuicated  to  the  President  ot  the  United 
States  the  Treaty  with  Great  Britain  of  Sep- 
tember 23d,  1817,  by  which  the  King  of  Spain, 
moved  partly  by  motives  of  humanity,  and 
partly  in  consideration  of  four  hundred  thona- 
and  pounds  sterling,  paid  to  him  by  the  Britiah 
government  for  the  accomplishment  of  so  de- 
sirable an  object,  engaged  that  the  slave  trade 
should  be  abolished  throughout  the  dCHniniona 
of  Spain  on  tbe  30th  of  May,  1820.  By  th* 
ordinance  of  the  King  of  Spain  of  J>ecember, 
1817,  it  ia  directed  that  every  African  imported 
into  any  of  tbe  colonies  of  Spain  in  violatton 
of  the  treaty  shall  be  declared  free  In  the  flrnt 
port  at  which  he  shall  arrive. 

By  the  Treaty  between  Great  Britain  and 
^pain  of  the  zeth  of  June,  I83S,  which  is  de- 
clared to  be  made  for  the  purpose  of  "render- 
ing the  means  taken  for  abolishing  the  in- 
human traffic  in  slaves  more  effective,"  and  te 
be  in  tht  spirit  of  the  treaty  contracted  be- 
tween both  powers  on  the  23d  of  September, 
1817,  "the  slave  trade  is  again  declared  on  the 
part  of  Spain  to  be  henceforward  totally  and 
ftnalty  aboliahed  in  all  parts  of  the  world." 
And  by  the  royal  ordinance  of  November  2d, 
1S33,  the  governor  end  thr  naval  ofTicera  hariaa 
>'Unimand  on  tlie  coast  of  Cuba  are  stimulated 
to  greater  vigilance  to  aupprese  it 
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tlon  of  then  AfricBns,  apoo  what  plauifbia 
eronnd  e^a  it  be  eUlmed  by  the  govcnunent  of 
the  United  StAtea  that  the^  were  tUvee  In  the 
Uluid  of  Cuba,  end  are  ben  to  be  treated  as 


to  Joee  Ride  pennl _  , 

Ladlnoi  belonging  to  him  from  Havana  uj 
Puerto  Prindpe;  and  a  like  permit  to  Pedro 
Montea,  to  transport  three  L&dinoa.  For  one 
oi  the  four  African*,  elaJmed  hj  Ifontes  (the 
\toj  Ea-Ie),  there  !■  no  permit  at  all 

It  hai  been  tald  In  an  official  <wIiiion  by  the 
B«4*I  late  Attomej-OeDeral  *(Hr.  Orundr) 
that  "*»  this  TCSB^  cleared  out  from  one 
Spanish  port  to  another  Spanish  port,  with 
pBpera  regularly  authenticated  hj  the  proper 
otBcera  at  Eafana,  eTidendng  that  these 
negroes  were  slaves,  and  that  tbe  destination 


anthoriied  to  go  into  an  inTestintion  for  the 
purpose  of  ascertaining  whether  the  facts  stat- 
ed in  ihoie  papers  bv  the  Spanish  officers  are 
true  or  not;**  nhat  if  It  were  to  permit  Itself 
to  CO  behind  the  papers  of  the  soiooner  Aml- 
■taa.  It  would  place  itself  in  the  embarrasaing 
eondition  of  judging  upon  Spanish  laws,  their 
force,  effect,  and  application  to  the  case  nnder 
consideration  "  In  support  of  this  opinion,  a 
reference  la  made  to  the  opinion  of  this  court, 
In  the  ease  of  Anedondo,  0  Pet.  7!Q,  where  It 
ta  stated  to  be  *a  universal  principle  that 
where  power  or  Jurisdiction  la  delegated  to 
•117  pnUk  ofDcer  or  tribunal  over  a  subject 
matter,  and  Its  exercise  la  confided  to  his  or 
their  discretion,  the  acts  so  done  are  Undlng 
■nd  Talid  aa  to  the  subject  matter]  and  Indi- 
Yidnal  rights  will  not  be  disturbed  eollaterally 
for  anything  done  in  the  exercise  of  that  dla- 
^«tioD  within  the  authoritv  conferred.  Tbe 
onlr  questions  which  ean  arise  between  an  in- 
dindnal  claiming  a  rlgfat  under  tbe  acts  done, 
and  tbe  public,  or  any  person  denying  its  va- 
liditf,  are  power  in  the  officer,  and  fraud  in  tbe 
party." 

The  principle  thtu  stated  was  applicable  to 
the  case  tben  before  the  court,  whlui  related  to 
tbe  validity  of  a  grant  made  by  a  pubQe  of- 
floer)  but  it  does  not  tend  to  support  the  post- 
tkm  for  which  it  Is  dted  la  the  present  case. 
For,  b  the  first  place,  there  was  no  Jtuisdic- 
tlon  over  these  newly  Imported  Africans,  by 
tbe  laws  of  Spain,  to  make  them  slaTea,  any 
more  than  If  ther  had  been  whlU  man.  Tba 
ordinance  of  the  ktad  declared  tbem  free.  Sec- 
ond, there  was  no  Intentional  ezerdiie  of  Juris- 
diction over  them  for  such  a  purpose  by  the  of- 
Heer  who  granted  the  permits;  and,  third,  the 
narmlta  were  fraudulently  obtained,  and  (rand- 
lenth  used  by  the  parties  claiming  to  take 
banefit  of  tbem.  For  the  purposes  for  which 
thej  are  attempted  to  be  applied,  the  permits 
ve  M  Inoperative  aa  would  be  a  grant  from  a 

KbUc  officer,  fraudulently  obtained,  where  tbe 
ste  bad  no  title  to  the  thing  grantod,  and  tbe 
ofloer  no  authority  to  iasne  the  grant.    Bee  0 
Frtera,  730;  S  WbeaL  SOS. 
•«B*1     "But  it  to  said  we  hava  no  ri|^  to 


otherwise, 

them  to  ssiforee  rights  which,  If  tbejr  e^t'  aA 

all,  must  exist  ^  force  of  Spanish  lawsT    Vat 


Spanish  subjects  call  npoa 
rights  w"  ■  '•■•■■-' 
by  force  o 
what  purpose  £d  tbe  government  of  I 
eonunuulcate  to  the  goremment  of  the  Unnea 
States  the  fact  of  tba  prohibition  of  the  slave 
trade,  unless  it  was  that  It  might  be  known 
and  acted  upon  by  our  courts!     Buppoee  the 

Srmlts  to  Rnii  and  Montei  had  been  granted 
r  the  express  purpose  of  consigning  to  per- 
Eetnal  slavery  tfaJsse  recent  victims  of  this  pro- 
Ibited  trade,  could  the  government  of  Spain 
now  ask  the  government  or  the  eoorts  of  the 
United  States  to  g^ve  validity  to  the  acU  of  a 
colonial  officer.  In  direct  vfilatlon  of  that  pro- 
hibition, and  thus  make  aiders  and  abetters  in 
what  we  know  to  be  an  atrocious  wrong  I 

It  may  be  admitted  that,  even  after  such  an 
annunciation,  our  eruisen  could  not  lawfully 
seize  a  Spanish  slaver,  cleared  out  as  such  ^ 
the  Qovemor  (d  Cuba;  hut  If  tbe  Africans  <m 
board  of  her  oould  effect  their  own  dellveranea, 
and  reach  our  shoraa,  baa  not  tba  government 
of  Spain  authorised  ns  to  treat  them  wUh  hoa- 
pitaUty  as  freemen  I  Could  the  Spanish  mtn- 
ister,  without  offense,  ask  tbe  government  of 
the  United  States  to  seise  these  victims  of 
fraud  and  felony,  and  treat  them  as  properly, 
because  a  colonial  governor  had  thought  proper 
to  violate  the  ordinance  of  bla  Idng  in  grant- 
ing a  permit  to  a  slaverl 

Bat  in  thie  case  we  make  no  charge  upon 
the  Governor  of  Cuba.  A  fraud  upon  him  le 
proved  to  have  been  practiced  by  Roil  and 
Montea.  He  never  undertook  to  aasnma  Juria- 
diction  over  these  Africans  as  slaves,  or  to  d«- 


vana  to  Puerto  Prindpo.  When  under  odor 
of  those  passports  tbey  fraudulently  put  on 
board  tbe  Amlstad,  Boaala,  who  by  tbe  tawa  of 
Spain  oonM  not  be  slaves,  we  •orely  manlfeat 
no  disrespect  to  tbe  aots  of  the  governor,  ytj 

gving  efficacy  to  tbe  laws  of  Spain,  and  deny- 
g  to  Ruli  and  Ifbntea  tbe  benefit  of  tbor 
fraud.  The  custom-honee  license,  to  wfaleh 
the  name  of  Bapeletn  In  print  wm  appended, 
was  not  a  doeummit  given  or  IntandM  to  be 
used  aa  evjdenee  of  property  between  Bals  and 
Montes  and  the  'Africans,  any  more  (*>•• 
than  a  permit  from  onr  caatom-nonae  wonld  be 
to  settle  eonflietlng  elalmi  of  ownenhin  to  tba 
articles  contained  fit  tbe  manlfMt.  Aa  Mtwean 
the  government  and  the  shiwers.  It  would  be 
evidence  If  the  negroes  deaoibed  in  tke  paas- 
port  were  actually  pat  on  board,  and  wwo.  In 
truth,  tbe  property  ot  Hula  and  Vonten,  nnt 
they  were  legaUv  shipped;  that  tbo  onaloa- 
house  forma  bad  Men  compUed  with,  aad  notk- 
s.  But  in  view  of  facta  aa  tbey  appsnr, 
admitted  in  tbe  present  eaaa,  tba  pMt- 
irts  seem  to  have  been  obtained  by  Snli  ui 


ingn 


ports  seem  to  have  been  obtained 
Montes,  only  aa  a  part  of  tba  i 
ehinery  for  tbe  eompMton  of  a  alavo  Tonga. 
The  evidence  tends  •iroDslT  to  prove  that  em, 
at  least,  waa  ooneoraedln  tbe  importation  « 
thcaa  Africans,  and  that  tbo  reeblpmeat  of 
them  voder  color  of  paaaporta  (ditalnsd  for 
lAdinos,  aa  the  property  of  Rnla  and  Honte^ 
In  oonnection  with  the  false  rapreaantstlon  oa 


U$  Simxia  Coun  or  t 

tiu  iMipen  vf  tke  tchoonar  that  Uu;  war 
"pawengen  [or  tb«  Eovernment,"  was  an  arti 
Am  reaorted  to  b7  tneae  slave  traders,  for  the 
double  purpose  of  svading  the  Krutiny  of 
Britlab  cruiier*,  and  lenUiElng  the  transfer  of 
their  Tletitiis  to  the  place  of  their  ultimate 
deatination.  It  ia  a  remarkable  eiicumitance, 
that  though  mora  than  a  j'ear  has  elapsed  lince 
the  decree  of  the  District  Court  denying  the 
title  of  Suls  and  Hontez,  and  pronouncing  the 
Afrkana  free,  not  a  particle  of  evidence  has 
■inee  bean  produced  in  support  of  their  daimt. 
And  jret,  atrange  as  it  tnaj'  seem,  during  all 
thii  time,  not  only  the  «7mpathies  of  the  Span- 
ish niuister,  but  the  powerful  aid  of  our  own 
gOTemmeot  have  been  enlisted  in  thdr  behalf  I 
[It  waa  the  purpose  of  the  reporter  to  insert 
the  able  and  interesting  argument  of  Mr. 
Adams,  for  the  African  appellees;  and  the  pub- 
Uoatimi  of  the  "Beports"  has  been  postponed 
in  the  hope  of  obtaming  it,  prepared  by  him- 
self. It  has  not  been  receired.  As  many  of 
the  pcdnts  presented  b;  Hr.  Adams,  In  the  dis- 
Guaaion  of  the  cause,  were  not  consIdBred  bj 
the  eonjt  essential  to  ita  dedslon,  and  were  not 
taken  notice  of  In  ths  opinimi  of  tba  eonrt,  da- 
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ft*?*]     *itx.  OUpiB,  the  Attorney-General,  in 

The  Judicial^  Act,  which  girei  to  thia  court 
Ha  powers,  so  far  as  the;  depend  on  the  Legis- 
lature, directs  that,  on  an  appeal  from  the  de- 
eree  of  an  Inferior  eourt,  this  court  shall  render 
md  Judgment  as  the  court  below  did,  or 
stMOld  have  rendered.  It  is  to  obtain  from  it 
sneh  a  decree  in  this  eaaa  that  the  United 
Statea  present  themselves  here  as  appellants. 

At  the  threshold  of  their  application  the  right 
BO  to  present  themselves  is  lUaiied.  The^  are 
to  be  turned  away,  as  auitors  having  no  elalm 
to  sneh  interposition.  The  argument  has  gone 
a  step  furthwj  It  asems  now  to  be  oontended 
that  their  appearance  In  tike  conrt  below,  which 
was  not  then  objected  to.  Is  to  be  regarded  as 
dsstltvta  of  rlf^t,  equall;  with  their  pieaent 
appaaranoa  hsre.  Thej  are  not  even  mere  In- 
teni^en,  seeking  justice  without  vrarrant; 
they  stre  dletaton,  m  the  form  of  supplicants, 
and  their  suggeatlMu  to  the  oourt,  and  their 
^iplieatioa  for  ita  judgment,  upon  solemn  and 
important  questions  of  fact,  are  distorted  by  an 
taguiona  bgle  whieh  It  la  difficult  to  follow. 
Applications,  made  without  the  slightest  ex- 
pnaaion  of  a  wish,  except  to  obtain  that  judg- 
ment, aad  ia  a  form  wnlch,  It  might  be  aup' 
peaed,  would  secure  admission  into  anj  oourt, 
are  repudiated,  under  the  harsh  name  ot  "ez- 
eentive  Interfetence."  Yet  In  what  single  re- 
spect do  the  facts  of  this  case  sustain  such  al- 
legations I  How  can  It  be  justly  said  that  there 
has  been  may  "executive  uterferenca,'*  not  re- 
saltiag  (ran  the  adoption  of  that  course  which 

CuhUe  dnt7  made  Incumbent;  and  conducted 
I  the  manner,  and  la  that  manner  ooIt,  which 
waa  reauired  bjr  that  sense  of  pubUc  duty 
iiom  which  no  officer  pOBsessing  a  due  re- 
gard for  the  obligations  of  his  tniat  will  ever 
tbrlnlct 

In  what  rituatlon  Is  the  caae  whoi  It  Is  first 
■rcaented  to  the  notice  of  the  traremment  of 
tba  United  Stateat    On  nearly,  U  aot 
■«4 


the  aarae  day  that  the  Secretary  of  State  re- 
ceives from  ths  minister  of  Spain  an  official 
communication,  dated  at  New  York,  and  stat- 
ing the  facts  connected  with  the  schoonal 
L'Amiatad,  then  juat  brought  within  the  terri- 
tory of  the  United  States;  stating,  also,  that  the 
vessel  ia  a  Spanish  vessel,  laden  with  merchan- 
dise, and  with  sundry  negro  slaves  on  board, 
accompanied  with  all  the  documents  required 
by  the  laws  of  Spain,  for  navlntiDg  a  vessel, 
and  for  proving  ownership  of  'proper-  [*SBB 
tyi  and  Uien  making  an  application  to  the  gov- 
ernment of  the  United  Statea  to  interpose,  so 
that  the  property  thus  within  our  territory 
mi^t  be  restored  to  Its  owuera  pursuant  to  tba 
treaty;  and  asserting,  also,  that  the  negroes, 
who  were  guilty,  as  he  contended,  ot  a  crime 
for  which  taey  ought  to  be  punished,  ought  to 
be  delivered  up  on  that  account,  too,  pursuant 
to  the  law  of  nations;  on  or  about  the  same 
day,  the  letter  of  the  district  attorney,  which, 
though  dated  a  day  earlier,  is  written  in  Ccn- 
necticut,  also  reaches  the  Department  of  Stata^ 
conveying  the  information  that  this  aame  prop- 
erty and  these  same  ue^oes  are  already  withU 
the  custody  and  authonty  of  the  judicial  tribu- 
nals of  the  United  States,  by  virtue  of  process, 
civil  and  criminal,  issued  by  a  judge  of  the 
United  Statea,  after  solemn  and  deliberate  in- 
quiry. The  vessel,  the  carso,  and  the  negrosa 
'     '  '  "  ■    ■  ,^  ^f  ^y . 


had  been  all  taken  possess^ 
issued  by  the  court,  "as  property;  -  tatj  were 
then,  at  that  very  time,  in  the  custody,  keep- 
ing, and  possession  of  the  court,  aa  property, 
without  the  slightest  suggestion  having  been 
made  by  ths  executive  branch  of  the  govent- 
ment,  or  even  a  knowledge  of  the  faet  on  ita 

fiart;  and  when  its  Interposition  is  formally  ao- 
icited,  its  first  information  relative  to  the  caae 
received,  it  flnda  the  subject  of  the  demand  al- 
ready under  the  control  of  the  judicial  branch- 
In  this  situation,  the  executive  government, 
thus  appealed  to  ajid  thus  informed,  looks  t» 
Its  treaty  stipulations,  the  moat  aolemn  and 
binding  oompacta  that  nations  know  among 
each  ^her,  and  the  obligations  of  whieh  can 
never  be  treated  li^tly,  so  long  aa  good  faith 
forma  the  first  duty  of  every  communlt;. 
Those  atipulations  entered  into  in  17B6  (1  lawa 
of  United  States,  206]  provide,  in  the  first  plaoa 
(article  6),  that  each  party  to  the  treaty,  tha 
United  States  and  Spain,  shall  "endeavor,  by 
all  means  In  their  power,  to  protect  and  defend 
all  vessels  and  other  effects  belonging  to  the 
citizena  or  aubjects  of  the  other  which  shall  ba 
within  the  ezteut  of  their  jurisdiction."  Again, 
in  the  eiriitb  article.  It  is  declared,  that  "In  eaaa 
the  subjects  or  Inhabitanta  of  slther  country 
shall,  with  their  shipping,  be  forced,  throngb 
stress  of  weather,  or  any  other  uigent  neces- 
sity foraeekingsheItar,toenteTany  port  of  tho 
other,  they  shd  enjoy  all  favor,  proteetion,  and 
help."  Again,  in  the  ninth  article,  it  is  |vo- 
vlded,  that  "all  ships  and  merchandise,  ot 
what  nature  soever,  *wbieb  aliall  be  [*S6V 
rescued  out  of  the  hands  of  any  pirataa  at  rob- 
shall  bs  brought  into 
I,  and  shaU  be  delivered 
Into  the  custody  of  the  offloeia  of  that  pott,  ia 
order  to  be  taken  care  of,  ud  raatored  entire  t« 
the  true  proprietor,  aa  soon  as  dna  and  sufficient 


axaetlx   daolarad  that  the  liberty  a<  navigation  and  a 
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■ana  mauit  by  th«  trcKtj,  Aall  extend  to  ail 
Uada  o(  meVehandlM,  exoepttng  tLoM  only 
vhM  *n  eoDtntbftnd,  uid  tiiej  kre  expTCMly 
^luaerated;  uid  tn  the  twenty-aeeond  article, 
tt*  vbjeet  of  the  trMty  le  declared  to  be  "the 
VtanaloB  of  mntnal  eommerce."  When  these 
■ttpulationa  were  thus  niMle,  alave*  mre  »  no- 
tonooa  aKiele  of  merchandise  and  traffle  in  each 
wnntrj;  not  on);  were  thej  ao  in  the  United 
8tat«8,  but  there  wsa  a  conBtitutJoaal  proviaion, 
prohibiting  Congreaa  from  interfering  to  pre- 
Tant  their  Importation,  aa  such,  from  abroad. 
nil  treaty,  with  these  provlaiona  thua  aoIemDly 
«id  carefully  fnmed,  waa  renewed  in  1S19; 
VM  declared  to  be  itilt  in  existenoe  and  force. 
It  ia  declared  (T  Uwe  of  United  States,  024) 
that  erery  one  of  the  artlclea  abore  quoted  "re- 
Bftins  confirmed."  It  et&nde  exactly  aa  it  stood 
to  17B0;  And,  in  the  Tear  1821,  after  both  gOT- 
RnDunto  had  abaliahed  the  glare  trade,  the 
proriaioDB  adopted  in  I76S  are  thna,  aa  to  "every 
•lAoae  and  article  tliereof,"  ao  renewed,  aolemn- 
b  ratified,  and  oonflnned  by  the  President  and 
Smate  of  tbe  United  SUtea.  No  elaoae  la  in- 
troduced to  vary  the  nature  or  character  of  the 
Berchandiee;  none  to  leaaen  or  eluuige  tlie  obli- 
gations, aa  would  have  been  the  caae  had  any 
•ueh  change  been  contemplated;  but  the  two 
treatiea,  having  the  Qnal  <hte  of  1821,  bear  the 
ekaracter  of  a  single  iuetrument. 

Now,  theae  are  etipulationa  too  clear  to  be 
Mtaunderstood ;  too  imperative  to  be  wantonly 
■wleated.  Could  we  not  aak  of  Spain,  the  tul- 
flltanent  of  every  ene  of  them  towards  our  own 
gftizensT  If  so,  were  we  not  bound,  at  least, 
to  aee  that,  throogh  some  publie  functionary, 
or  by  aome  means  in  which  nations  fulfil  mu- 
tual obligations,  they  were  performed  by  ua 
to  the  BUbjeets  of  Spain  whatever  the  casus 
toderfs  should  axiaeT 

Did  it  arise  in  this  easet  Here  were  nnqnes- 
tfcmably,  as  the  representative  of  Spain  believed 
■TO*]  and  sUted,  a  Teasel  and  effects  'ot  sub- 
laeta  of  that  country  within  our  jurisdiction; 
Mrs  was  a  Teasel  and  merchandlae  reacued,  as 
fee  alleged,  from  the  hands  of  robbers,  brought 
Into  one  of  our  porta,  and  already  in  the  custo- 
dy of  public  offloera.  Did  not  a  treaty  stipu- 
bttlon  require  the  United  States  to  "endeaTor 
fej  all  means  In  their  power  to  protect  and  de- 
fend thia  propertyt"  Did  not  a  treaty  stipula- 
tion require  ua  to  "extend  to  them  all  favor, 
protection,  and  helpf"  Did  not  a  treaty  atipu- 
latlon  bind  us  to  restore,  entire,  the  proper^ 
to  the  true  proprietors,  aa  soon  aa  due  and  tuf- 
fclant  proof  should  be  made  concerning  the 
MmaT"  If  not,  then  la  there  no  force  and 
Meaning  in  languan ;  end  the  words  of  aolenm 
tveaties  are  an  idle  breath,  of  which  nations 
May  be  as  regardless  as  of  the  passing  wind. 

The  caae  then  had  arisen  where  it  was  the 
datj  of  the  United  States,  as  partiee  to  this 
Cnaty,  to  interfere  and  see  that  ite  stipulations 
ware  performed.  How  were  they  to  interfere! 
Oertainly  at  the  instance  of  the  executive, 
tkronsh  the  medium  of  the  Jndieiary,  in  whose 
vnato^  and  under  whose  eontrol  the  property 
daimed  already  was.  The  questions  incident 
to  due  and  sufficient  proof  of  property  are 
rtaailT  Judicial  questioua;  but  when  that  prop- 
•rtr  la  already  In  tbe  custody  and  under  the 
jHnsdietion  of  a  eourt,  they  are  eo  from  necea- 
ri^,  ae  It  Is  desirable  they  always  ahonld  be. 


from  choice.  Thia  position,  never  denied,  was 
eloquently  urged  by  the  counsel  of  these  nqiroea 
when  they  first  addressed  the  executive  on  the 
subject  (Cone.  Doc.  No.  IBS,  p.  S4),  and  to  that 
view  they  added  the  reauest  tlut  he  would 
Bubmit  the  question  for  aajudleatlon  to  the  tri- 
bunals of  the  land. 

He  did  so.  He  interposed  at  the  Instance  irf 
the  Spanish  minister  to  fuini  a  trea^  stipula- 
tion, by  causing  a  suggestion  to  be  filed  in  the 
court  which  had  already  taken  cogulaanoe  of 
the  subject  matter,  and  which  had  the  prtwr^ 
in  its  custody.  That  suggestion  stated  the 
allegation  of  the   Spanish  minister,  that  this 


)urt  into  that  fact;  and  requested  such  a  de- 
cree, after  such  inquiry,  as  might  enable  the 
United  SUUs  as  a  nation  to  fulfil  tbeir  treaty 
obligations  to  the  Spanish  nation.  This  haa 
been  called  "executive  interference"  and  "ex- 
ecutive dictation."    To  answer  such  a  charge 

in  'any  other  way  """   """ ""~  '■--- 

to  the  facts,  would 
tioioa  of  the  court. 

As  if  such  charges  were  felt  to  be  Ineufficlent, 
an  attempt  is  made  by  argument  to  prove  that 
the  government  of  the  United  States  bad  no 
right  thua  to  interpose;  no  right  to  make  this 
suggestion  to  the  District  Court.  And  why  not! 
It  is  said,  because  there  is  no  law  giving  this 
power,  and  it  cannot  be  Implied;  becatise  in  a 
question  of  private  property  it  mnst  be  left  to 
tne  parties  alone  to  prosecute  their  rights,  and 
the  parties  in  thia  case  were  already  doing  so 
for  themselvea;  and  because  It  was  an  interier- 
ence  and  encroachment  of  the  executive  on  the 
province  of  the  court,  not  sanctioned  by  any 
precedent.  These  are  the  grounds  that  have 
been  taken,  and  It  might  he  sufficient  to  saj 
that  although  every  one  of  them  existed  in  as 
full  force  when  the  caae  was  tried  in  tbe  DIa- 
trict  Court,  none  of  them  were  there  taken; 
although  every  one  of  them  was  known  before 
the  plea  and  answer  of  the  respondenta,  they 
atarted  none  of  theae  □bjectiaoa.  AftM  tha 
decree  and  Judgment  of  the  court  below.  It  ia 
too  late  to  start  them.  But  there  la  BotUng 
in  them,  whenever  made. 

L  The  executive  government  was  bonod  to 


treaty  is  the  supreme  law;  the  executive  dn^ 
is  especially  to  take  care  that  the  laws  be  faith- 
folly  executed;  no  branch  of  this  dufy  is  more 
usual  or  apparent  than  that  which  is  executed 
in  connection  with  the  proceedings  and  decrees 
of  eourte.  What  special  assignment,  by  act  of 
Congress,  has  been  made  of  the  executive  du- 
ties in  the  fulfillment  of  laws  through  the  de- 
crees and  indgments  of  the  Judiciary!  Yet  It  ia 
matter  of  daily  occurrence.  What  mvea  the 
district  attorney  a  rieht  to  file  hia  libel  against 
a  package  of  goods  which  the  laws  aaya  s^l  be 
forfeited  on  proof  being  made  that  they  an 
falsely  invoiced,  any  more  than  to  Sle  hia  libel 
against  a  vessel  and  her  cargo,  which  a  trea^ 
(a  still  higher  law)  declares  shall  be  restored 
on  proof  concerning  the  proper^  thereof!  In 
tbe  one  ease  it  is  the  execution  of  a  law,  by  an 
executive  officer,  through  the  medium  or  in  con- 
nection with  the  courts;  in  the  other  case  it  ia 
tha  execuUoft  «1 1>  ti«a.t3  Vn.  ^  e^mi^a.t  naa.vn. 


BoFBcm  Comr  or  thk  Unm  Statm. 


But  In  tfca  latter  the  duty  Is,  If  poMibk,  more 
imperative,  since  the  execution  of  treaties  being 
BTl*]  *eoiiiieet«d  vjth  public  and  foreign  re- 
i.t:»_.    t.  J i_.j ,  t)^  executive  branch. 


lationi,  Is  deToived  up 
These  prluatples  are  clei 
In  the  cau  of  The  Pet 
more  fully  in  that  of  ^ 
InHurance  Company,  " 


Ij  stated  by  this  court 
ly,  1  Cranch,  103,  and 
filliams  V.  The  Suffolk 
Peters,  420, 


As  to  its  being  a  question  of  privata  property, 
which  tlu  parties  might  themselves  prosecute, 
it  ts  not  perceived  hoi*  this  impatrs  the  right, 
or  even  Jessens  the  obligation  of  the  United 
SUtM  to  inUrfere,  to  the  extent  and  in  the 
Banner  they  did,  especially  when  solicited  by 
IIm  minister  representing  these  parties;  they 
appear  on  behalf,  or  at  the  instance  of  a  foreign 
■Ov«r«i^t;  in  alliance  with  them,  which  iis- 
nunes  itaelf  the  rights  and  interests  of  the  par- 
tie*;  those  parties  withdraw,  as  this  record 
expressly  shows,  when  they  so  appear;  no  act 
of  theirs  occurs  after  the  interposition  of  the 
United  SUtes  at  the  instance  of  the  Spanish 
minister,  and  it  is  expressly  stated  that  they 
M  with^^w,  because  their  claims  were  merged 
In  that  which   was  thus   presented.     This  ap- 

K ranee  of  the  United  States  ia  not,  as  has 
1  aiTued,  a  substitution  of  themselves  as 
parties  in  interest;  it  is  a  substitution  under 
a  treaty  obligation;  a  substitution  assumed  in 
their  public  character  to  perform  s  public 
Axttf,  by  means  of  which  the  further  prosecu- 
tion of  the  individuals  Is  (as  the  treaty  intend 
•d  it  should  be)  rendered  unneoessatr.  Be- 
iides,  what  is  there  to  show  that  all  the  par- 
ties having  an  interest  in  this  property  were 
before  the  court T  It  ia  nowhere  so  stated;  and, 
U  they  were  not,  the  objections  toUlly  fail. 

How  this  proceeding  fa  in  Interferenoe  by 
tbe  executive  with  the  court;  how  it  Is  an  en- 
croachment on  the  judicial  department;  how  it 
la  a  dictation  to  the  court,  or  advice  to  it  to  do 
Its  duty.  It  is  difficult  to  conceivs;  and  there- 
fore difficult  to  reply  to  such  constructions  of 
an  act,  analogous  to  the  conduct  of  every  pro- 
eeeding  in  a  court,  rendered  necessary  to  or  im- 
perative upon  the  executive  in  the  execution  of 
the  laws.  If  this  libel,  so  definite  in  what  it  al- 
leges and  what  it  asks,  founded  on  the  official 
request  of  a  public  functionary,  and  intended 
to  obtain  the  execution  of  a  definite  treaty  ob- 
ligation, be  an  infringement  of  judicial  author- 
1$,  it  will  be  searedy  poaalble  for  a  district 
attorney,  hereafter,  to  file  an  information,  or 
present  an  indictment. 
57S*]     *Nor      is    it,    as    is   alleged,   without 

£  cedent.  In  fact,  every  ease  of  a  libel  filed 
the  United  SUtes,  soliciting  the  examina- 
1  and  decree  of  a  court  in  rem.  Is  a  prece- 
dent, so  far  as  any  principle  Is  concerned.  But 
the  ease*  of  The  Exchange,  The  Cassius,  and 
The  Eugenia,  are  not  to  be  distinguished  on 
any  ground.  They  were  oaoes  of  property  in 
court,  under  libels  of  private  suitoia;  the  Unit- 
ed StatM  interposed,  under  their  ofaligatlonB  to 
foreign  powers.  That  thoae  obligatlona  were 
general,  not  arising  by  special  treaty  provi- 
uoDB,  mikes  the  cases  less  strong.  It  Is  aaid, 
that  the  property  In  litigation,  in  those  eases, 
waa  to  be  delivered  to  the  sovereign;  la  this 
proper^  less  In  that  position  when  It  is  asked 
for  bj  the  representative  of  the  sovereign!  It 
it  aa/d  tbej  were  not  delivered  up  aa  property; 
tbe  EKobnnge  aod  dusiua  wera  m  dNlnereit  u 
S4» 


public  property  of  'Hhe  Emperor  NapoleoN,' 
BO  stated  in  terms  and  of  the  French  republia 
The  Eugenia  wss  delivereo  te  the  consul  of 
France,  that  it  might  be  proceeded  against  ia 
rem,  if  desired.  In  the  forms  of  proceeding  by 
the  United  States,  and  in  the  decrees,  even. 
thing  resembles  what  has  been  done  or  son^t 
for  in  this  case.  But,  In  fact,  every  instance  of 
interposition  of  foreign  functionaries,  consul*, 
and  others,  affords  a  precedent.  They  have  no 
right  of  property.  There  are  no  partiea  in  in- 
terest. They  interpose  in  behalf  of  the  eitiaen. 
Did  not  this  court,  in  the  case  of  The  Belle 
Corrunes,  6  Wheaton,  152,  where  the  txprtm 
point  was  made,  and  the  interpoaition  of  ths 
Spanish  consul,  on  behalf  of  his  fellow- citizens, 
was  resisted,  sustain  his  right,  as  a  public  func- 
tionary, although  it  was  admitted  he  ccnld 
show  no  special  authority  in  particular  pro- 
ceeding! So  in  the  case  of  The  Antelope,  10 
Wheaton,  S6,  the  consul  was  allowed  te  intar- 
pose  for  Spanish  subjeete,  who  were  actually 
unknown.  It  will  hanlly  be  denied,  that  when 
the  foreign  functional?  may  thus  come  into  ovi 
courte,  to  prosecute  for  the  party  in  intsrsat, 
our  own  functionaries  may  do  the  same.  A» 
to  the  case  of  Nash,  Bee,  26S,  it  clearly  sos- 
tains,  so  far  as  the  course  of  proceeding  liy 
means  of  the  judiciary  la  concerned,  the  right 
and  duty  of  the  executive  thus  to  InterpoM. 
That  waa  an  application  for  the  reatera.ion  cf 
a  criminal  under  treaty  stipulations.  The  mail 
question  was,  whether  this  surrender  belongid 
exclusively  to  the  executive,  or  waa  to  be  «f- 
feeted  through  the  medium  of  the  judiciaiy, 
*and  while  Chief  Justice  Marshall  sua-  [*S1t 
tained  the  authority  of  the  executive,  aa  fomi- 
ed  on  the  casus  fcederls  be  admitted  that  tk 
aid  of  the  jadlciary  might,  in  some  casta,  bi 
called  In.  If  this  were  so,  as  to  peraons,  it  it 
at  least  equally  so  in  regard  to  prc^Mrty.  Ia 
respect  to  both,  proof  Is  to  be  made;  witboat 
proof  neither  the  restoration  of  the  ons  am 
the  other  can  bs  effected ;  that  proof  la  ^Jln■ 
prlatety  made  tu  and  passed  upon  by  the  judi- 
cial tribunal*;  but  aa  the  execution  of  the 
treaty  stipulation  is  vested  In  the  execntiva,  It 
the  case  is  proved  to  the  satisfaction  of  the  JB- 
diciary,  Ite  interposition,  so  far  aa  ia  iii  iiimsit 
to  that  end,  forms  a  proper  part  at  0»  jndiewi 
proceedings. 

It  seems  clear,  then,  that  these  objcetioni  ts 
the  duty  of  the  executive  to  interpoae,  iAmi 
the  proper^  to  be  restored  is  in  the  cuato^  tt 
ths  court,  cannot  be  sustained  either  by  Btu«i< 
pie  or  authority.  And  such  appear*  to  na  tkt 
sentiment  of  the  counsel  for  the  appelleea,  fn« 
ths  leal  with  which  they  have  preaaed  aootbv 
argument,  te  reach  the  same  end.  Hiat  aifi- 
ment  la,  that  the  United  State*  oonld  not  kUr 
pose,  because  the  Spanish  minister  never  hU 
asked  for  the  restoration  of  the  ^v«b  as  btd*' 
erty;  and,  because,  if  he  had,  he  had  aon^H 
solely  from  the  executive  dep«rtinant,  and  tt 
nied  the  jurisdiction  of  the  court.  Now,  isp- 
pose  this  were  so,  it  would  tie  a  anflleint  *s- 
swer  to  say  that,  independent  of  the  reqiMatW 
the  foreign  functionary,  the  United  States  kd 
a  treaty  obligation  to  perform,  which  Ik^ 
were  bound  to  perform ;  and  that.  If  a  rtqMM 
in  regard  to  Ite  performanae  waa  made  IMa 
grounds  not  tenable,  this  did  not  rahut  tti 
>\li&'U&  StaXaa  team  their  ofallsRUoB  m  graw* 
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tn  point  of  f>ct  tb«  ESpkniu  minfiter  did,  from 
Um  Bnt,  demuid  theae  nenoea,  »»  properly  be- 
loDging  to  Sp&Duh  •ubjectt,  which  ought  to  be 
iMcond  aa  property  nndar  tha  Treaty  of  17B0. 
Paaufca  have  b«en  culled  from  the  lettan  of 
ICr.  &]deroii,  cud  Mr.  AimIi,  to  ihow  that 
tbcll  niTiender  aa  erfminala  waa  oaly  sought 
tor;  hut  the  correBpoDdeaoa,  taken  toget^r, 
bean  no  lueh  conatruction.  It  ia  troe  tbej 
were  demanded  aa  eriminaU;  the  alleged  erima 
had  been  committed  on  Bpuiiih  aubjecta,  and  on 
board  of  a  Spanish  ship;  b^  the  law  of  natioDi 
and  by  the  judgment  of  tbii  court,  aueb  a  oaae 
waa  within  fipaniah  jurieJiction.  Whether  a 
575*]  nation  baa  a  right,  by  tbe  public  law,  'un- 
der auch  circumstances,  to  require  the  extradi- 
tion of  the  criminal,  is  a  point  on  which  jurists 
have  differed;  but  most  independent  nations,  if 
not  all,  haTe  properly  asaumed  and  maintained 
tlia  right  to  determine  the  question  for  tbem- 
talrea,  denjing  the  eiistenee  of  anj  auch  obli- 
gation. To  make  the  request,  however,  la  a 
matter  of  constant  occurrence;  to  austain  it  by 
appeals  to  the  law  of  nations,  aa  conferring  a 
rigbt,  is  usual;  we  have  in  our  own  govern- 
ment asked  for  such  extradition,  at  the  very 
time  we  have  denied  the  existence  of  the  obli- 
gation. That  the  Spanish  minister  should, 
therefore,  request  the  delivery  of  these  perions 
aa  criminals;  that  he  should  lustain  bis  request 
aa  one  consonant  to  tbe  law  of  nations,  is  not 
In  the  least  a  matter  of  surprise.  But  did  that 
interfere  with  bis  demand  tor  them  also  as 
property  I  There  is  no  reason  why  it  should  do 
BO,  and  the  correspondence  abowa  that  ft  did 
not,  in  point  of  fact. 

The  very  first  letter  of  Mr.  CalderoD,  tbat  of 
0th  September,  183Q,  quoted  and  commented 
upon  by  the  counsel  for  tbe  appellees,  eom- 
mences  with  a  reference  to  tbe  treaty  stlpula- 
tion,  aa  one  of  tbe  foundations  and  eauses  of 
hia  application.  It  is  his  imperious  duty,  be 
Bays,  to  claim  an  observance  of  the  law  of  na- 
tions, and  of  the  treaties  existing  between  the 
United  SUtes  and  Spain.  Then  follow,  through- 
out the  letter,  repeated  references  to  the  double 
ebaracter  of  the  demand  tor  the  slaves;  refer- 
•ncea  which  it  seems  scaroely  possible  to  miscon- 
ceive. He  declares,  ofSciaify  declares,  that  the 
veesel,  "previous  to  her  departure,  obtained  her 
clearance  from  the  customhouse,  the  neccasary 

Ermit  from  the  authorities  for  the  transpor ta- 
in of  the  negroes,  a  passport,  and  all  the  other 
documents  required  by  the  laws  of  Spain  for 
navigating  a  vessel,  and  tor  proving  ownership 
of  property;  a  circumstance  particularly  im- 
portant" in  hia  opinion. 

So  Mr.  Argaiz,  in  his  letter  of  the  20th  No 
Tember,  1830,  evidently  pursues  tha  same 
donble  demand;  that  they  should  be  surren- 
dered under  the  treaty  as  property,  and  that 
tbe;  ara  also  snbjact  to  delivery  as  criminals. 
II  there  were  a  doubt  as  to  his  meaning,  It 
Moat  be  removed,  bj-  observing  his  course  on 
Um  passage  of  the  resolution  adopted  unani- 
mously by  the  American  Senate  on  the  ISth  of 
April  last.     Those  resolutions  declared: 

1.  That  a  ship  or  vessel  on  the  high  seas.  In 
time  of  peace,  engaged  in  a  lawful  voyage,  is, 
BTO*I  according  to  the  law  of  nations,  'under 
the  exdualvt  JuAsdiction  of  U»  Stat*  to  wbioh 
10  !<.  ed. 


tbe  flag  belong*;  aa  much  ao  aa  if  eonatitutlng 
a  part  of  Ita  own  domain. 

2.  Tluit  If  auch  ship  or  mssel  should  ba 
forood,  l^  atreaa  of  weather,  or  other  unavoid- 
able cause,  into  the  port  and  under  the  juri» 
diction  of  a  friendly  power,  she  and  ber  «arg<k 


1  persona  on  board,  with  their  properU,  Mid 

the  rights  belonging  to  their  peraonal  rela- 

Uons,  aa  esUblished  by  the  laws  of  the  SUta  to 


which  they  belong,  would  be  placed  under  thr 
protection  which  the  taws  of  nations  extend  to 
tbe  unfortunate  under  such  circumstancea. 

On  the  passage  of  these  resolutions,  ao  evi- 
dently rererriog  to  the  slaves  aa  proper^, 
adopted  in  relation  to  tite  slaves  carried  hito 
Bermuda  and  there  set  tree,  Mr.  Argaii  claimed 
for  tbe  owners  of  the  slaves  on  board  tlie  Ani- 
stad,  tbe  application  of  the  aame  rules.  Tc 
complete  the  chain  of  evidence  derived  from 
the  correspondence,  we  have  a  letter  addresaed 
by  him  to  tbe  SecreUiy  of  SUto,  on  the  firal 
moment  that  the  allegation  of  the  request  being 
for  their  delivery  aa  criminals,  was  mode  off 
cial,  by  the  motion  of  the  appellees  latdy  Hied 
in  Uiia  court — we  have  a  note  to  the  Secretary 
of  State,  ezplieitly  renewing  his  demand  in  tha 
double  relation. 

It  Is  evident,  then,  that  there  was  a  elear, 
distinct,  and  formal  requeat,  on  the  part  of  the 
Spanish  minister,  for  uie  delivery  of  these  ne- 
groes, by  virtue  of  the  treaty,  aa  the  property 
of  Spanish  subjects.  This  fact,  it  has  been 
endeavored  to  establish,  from  the  correspond- 
ence, because  it  baa  been  allied  that  the  ex- 
ecutive of  the  United  States  has  given  a  con- 


of  the  district  attorney.  As  to  any  h 
lag  on  the  cose,  it  does  not  appear  to  ^  mate- 
riaL  So  far  as  tbe  oourta  of  justice  are  oon- 
cerned,  no  principle  is  better  settled  than  that, 
in  relation  to  the  political  operations  of  the 
government  the  judiciary  adopts  the  conatruo- 
tion  given  to  their  own  acta  and  those  of  for- 


tbat  effect.  Is  apparent  In  tbe  decisions  already 
cited  in  tbe  eases  of  Tbe  Peggy  and  Tbe  SutTolk 
Insurance  Co. ;  and  when,  in  the  case  of  Garcia 
V.  lee,  tbe  whole  matter  was  reviewed,  with 
specif  reference  to  the  construction  of  treaties, 
it  was  solemnly  and  deliberately  affirmed. 
That  the  Department  'of  State  regarded  I'SIJ 
this  requeat  as  one  for  tbe  delivery  of  property, 
is  evident,  not  merely  from  the  libel  of  the  du> 
trict  attorney,  but  from  tbe  whole  oorrespond- 
ence.  To  obtJJn  a  different  view,  we  muat, 
indeed,  pick  out  sentences  separate  from  their 


thCM 

slaves  as  property,  under  the  treaty,  waa  not 
to  be  clearly  established  by  the  eorreapondenes, 
it  ia  endeavored  to  be  sustained  by  tbe  fact  that 
be  refused  to  submit  to  tbe  judgment  of  tke 
court,  as  definitive  of  tbe  righta  of  Spain  and 
her  subjects,  under  the  treaty.  Eow  this  re- 
fusal changes  the  character  of  his  demand  on 
the  one  band,  or  the  proper  mode  of  proceeding 
by  the  executive  on  trie  other,  it  is  not  easy  to 
perceive.  Jto  natioa  looks,  in  ita  intarcoursa 
SdT 


•n 


Suraxiu  CouBT  or  thb  Ujnns  Btaxu, 


under  ft  tna^  with  ftiiotber,  to  ftny  but  th«  ez- 
MUtive  government.  Every  nation  hu  >  riitit 
to  •«;  with  what  act  she  will  be  latitfied  u  ful- 
Blling  a  trefttj  ttipuUtion,  the  other  party  to 
the  treaty  rcBerring  the  mme  right.  Haa  not 
our  eiecutiTe  over  and  over  again  demanded 
redresB  for  acta  aanctioned  by  decrees  of  foreign 
tribunsUt  Have  we  not  Mught  that  redress  by 
applications  made  directly  to  their  executiveil 
Haa  it  ever  been  beard  that  the  claims  o(  Amer- 
fcao  citizens  for  redress  from  forei^  govern- 
inente  are  precluded,  because  foreign  courts 
have  decided  upon  theml  Such  hai  not  been 
the  case  in  point  of  fact,  and  such  is  not  the 
course  authorized  by  the  law,  aud  adopted  in 
the  intercourse  of  nations.  To  say,  therefore, 
that  Spain  would  not  recognize  a  decree  of  a 
court  which  should  award  her  leis  than  the 
treaty.  In  her  opinion,  stipulated  she  should 
receive,  does  not,  aa  it  must  appear,  afTcct,  in 
any  manner  whatever,  the  rights  under  it,  or 
the  mode  of  proceeding  to  be  adopted  by  our 
own  executive.  With  the  latter  the  course  was 
plain.  The  matter  was  already  before  the  jU' 
diciary,  a  component  and  independent  branch 
of  the  government  to  which  it  appropriately  be- 
longed. Its  action  is  calmly  waited  tor,  as  af- 
fording the  just  and  only  tosis  of  ultimate  de- 
cision by  the  executive; 

Viewed,  then,  on  every  rround  of  treaty  ob- 
ligation, of  constitutions  duty,  of  precedent,  or 
578*]  of  international  Intercourse,  the  'inter- 
position of  the  executive  in  the  mode  adopted, 
•o  tar  from  being  "nnneoessary  and  improper," 
waa  one  ol  duty  and  propriety,  on  receiving 
from  the  Spanish  minister  bis  official  represen- 
tation, and  from  the  district  attorney  the  in- 
formation that  the  matter  was  already  in 
charge  of  the  oourt. 

And  now  it  may  be  asked,  whether  there  is 
anything  in  theee  facta  to  justify  the  censure  so 
laritely  cast  upon  the  executive  for  the  course 
which  it  was  deemed  a  duty  to  pursue;  any- 
thing that  authorize*  "its  arraignment,"  to  use 
the  language  of  the  counsel  for  the  appellees, 
before  the  judicial  tribunals,  "for  their  judg- 
ment and  censure."  Performing  cautiously  an 
International  obligation ;  passing  upon  no  righta, 
private  or  public;  submitting  to  the  courts  of 
jnstiee  the  facts  made  known  ofGcially  to  It; 
•eeking  the  decrees  of  the  Intimate  tribunals; 
communicating  to  foreign  functionaries,  that 
I^  these  decrees  ita  course  would  be  governed — 
it  is  these  acta  which  are  argued  upon,  aa 
ground  for  censure  and  denunciation.  With 
what  justice  may  be  well  tested,  by  placing  an- 
other government  in  the  position  of  our  own. 
Let  US  recollect  that  there  is  among  nations,  aa 
among  men,  a  golden  rule:  let  us  do  to  them  aa 
we  wish  them  to  do  to  us;  let  us  aak  how  wa 
would  have  our  own  minister  and  represent*' 
tive  in  a  foreign  land  to  aet  by  us,  if  we  were 
thrown  In  like  manner  on  a  foreign  ihore— If  » 
eitiien  of  South  Carolina,  sailing  to  New  Or- 
hana  with  his  slaves,  were  thus  atUcked,  hia 
aasociates  killed,  himself  threaUaed  with  death, 
and  carried  for  months  in  a  vessel  scarcely  sea- 
worthy, beneath  a  tropical  sun.  Should  we 
blame  the  American  minister  who  had  asked 
the  interposition  of  the  courtat  Should  we 
blame  the  foreign  government  that  facilitated 
tbMt  laUrpoaitiont  Look  at  the  case  of  ttveut- 
grtx,  onrried  to  Bermnd*;  Uva  w«  thMt-«a 


we  are  now  denounced  for  not  doing  h»T»  va 
there  gone  aa  private  suitor*  into  tha  courts,  «t 
have  we  sought  redress,  aa  nationa  seek  It  Urn 

their  citizeost 

The  question  of  freedom  or  slavery  was  tbtnr 
brouriit,  exactly  as  it  was  here,  before  tbe  ja- 
dicial  tribunals,  at  tbe  instance  of  persona  wbv 
took  op  the  cause  of  the  slaves;  tbe  owners  dii 
not  pursue  their  claims  aa  a  mare  matter  of  pri- 
vate right;  the  government  of  the  United  SUtes, 
through  its  minister,  appealed  to  the  axecutlv* 
govermnent  of  Qreat  Britain;  sought  redrtM 
from  'that  quarter,  and  received  it,  [*&!• 
The  value  of  the  slaves  was  paid,  not  to  the  in- 
dividuals, but  to  our  own  government,  who 
took  their  business  upon  tbemaelves,  exactly  a* 
the  Spanish  minister  bad  assumed  that  of  Knli 
and  Montes. 

Let  u*  then  be  just;  let  us  not  demand  ona 
mode  of  proceeding  for  ourselves  and  praetiM 
another  towards  those  who  have  an  equal  right 
similar  conduct  at  our  hands. 


II.  The  Attorney -General  then  proceeded  ts 
reply  to  the  position  of  tbe  counsd  for  the  w- 
pelleea,  that  whatever  might  be  the  right  of  the 
United  States  aa  parties  to  the  proceedinga  la 
the  district  and  circuit  courts,  tbey  haa  jet 
no  authority  to  appeal,  in  such  a  case,  fm 
the  decrees  of  those  courts,  to  this  tribunal,  nd 
that,  therefore,  tha  present  appeal  should  I* 
dismissed.  As  no  decision  was  given  by  tbr 
court  on  this  point,  and  the  argument  in  snp- 

Grt  of  the  motion,  and  on  behalf  of  tbe  app«- 
is,  has  not  been  reported,  that  in  reply,  and 
in  behalf  of  the  United  States,  aa  appellajit*,  ii 
alao  necessarily  omittad.  "Hte  position  aoi- 
tended  for  by  the  Attorney-General  waa,  tt*t 
the  case  wa*  before  this  court  oonun  judiei; 
and  that  tbe  case  itself,  the  partiea  to  It,  and 
tbe  mode  ot  bringing  it  up,  were  all  In  aeeord- 
ance  with  the  law  authorizing  appeals.  It  wt, 
he  submitted,  that  this  court  haa  jurisdictian  <f 
It,  and  will  revise  the  decree  that  has  been  pro- 
nounced by  the  Circuit  Court,  which  Is  all  that 
was  solicited.  That  the  hlghat  judicial  tribn- 
al  should  pronounce  upon  the  facta  set  ont  b 
this  record,  was  all  that  the  executive  could  It^ 
aire;  thr 
belong  t 

tive  action;  tltey  relate  to  the  righta  of  prap- 
erty,  and  Uie  proofs  concerning  it;  and  whn 
the  decision  of  that  co-ordinate  branch  ot  tbt 
government,  to  which  the  examination  of  sack 
questions  appropriately  belonga,  ahould  te 
made,  tb*  eourse  of  executive  action  would  t» 
plain. 

III.  The  only  question,  then,  that  rtni^Bt  t* 
be  considered,  is,  was  the  decree  erroneouat 

The  decree,  aa  it  stands,  and  aa  it  now  eoaa 
up  for  examination,  is,  that  this  vessel  and  ks 
cargo  shall  be  delivered  up  to  the  Spaniah  aii- 
Ister,  for  the  Spanish  ownera,  not  entire^  bat 
aftar  deducting  one  third  for  aklvagc,  to  b 
given  to  Lieutenant  Gedney  and  hla  uaoaiatei; 
and  that  tJie  negroes,  except  Antonio,  slall  bt 
delivered  to  the  President  of  tbe  Unltad  StatM. 
to  be  'sent  to  Africa,  pursuant  to  tbe  [*SM 
provisions  of  the  Act  of  3d  Uarcb,  1811,  I  t 
2  Story's  Laws,  1T5Z.  Now,  it  is  RbmitU 
that  this  decree  la  erroneous,  becaosa  th*  wa 
Bf  I.  cargo,  and  negroes  were  all  the  propsty  d 
« Banish  subjects,  rescued  from  rAibm,  asi 
i\  ^.TovwliX  Vb!m  «  V>^  «t.  U*  Uultad  Staler  sad 


Tra  ninn»  Statu  t.  Thi  Lmuan,  etc.,  or  iH>  Sosoo^n  AmnAS. 


due  proof  ooneeniiiiK  tlte  property  in  them  wae 
madoi  thkt,  therefore,  the  decree  ihonld  b«.vB 
ban,  that  ihej  be  delivered  to  the  Spanish 
ownen,  or  to  the  Spuiiab  mlniHter,  for  the 
ownen,  kceording  to  the  ■tipaUtione  of  '^''- 
nlnth  arUele  of  the  Treftty  of  1796. 

The  TetMl  Mid  argo  are  admitted  to  be 
ehandlN  or  properly,  within  the  meaning  of 
tlM  treatf.  Are  alaTea  alw  propfrtf  or  i — 
chandite,  within  its  meaning!  That  they 
not,  haa  been  verj  elaborateljr  argued  t^ 
caiutael  for  the  appellee*,  yet  it  ia  oonfldentlf 
•nbmlttcd  tliat,  both  by  the  law*  of  Spajn  and 
of  the  United  Btatea,  alavea  are  propM^ ;  and 
ft  teir  eoiutruction  o{  the  treaty  thowa  that  it 
waa  intended  to  embrace  aveiy  species  of  prop' 
ntj  recogniied  hj  the  laws  of  the  two  eon- 
tracting  natlotu.  We  are  asked  for  a  law  to 
this  efnet;  a  law  eatablishing  the  existence  of 
■laveiT  in  the  Spanish  dominioDs.  It  might  be 
BuiBeleiit  to  say  that  wbat  is  matter  of  aotori* 
ona  hiBtory  will  be  neogniied  hj  this  court, 
without  prodndng  a  statutory  regulation;  but 
tha  royal  decrw  of  1817,  which  pr(Hnulgat«a 
tlw  abolition  of  the  foreign  iIbtc  trade,  refers 
througjiont  to  tlie  eiistenoe  of  ilaveiy  in  the 
Spanish  Indies,  and  this  court,  in  many  of  ito 
Mjudicationa,  has  reoogniied  its  existence. 

If  slavM,  then,  were  property  by  the  laws  of 
Spain,  it  might  be  justly  concluded  that,  even 
If  tbey  were  not  ho  recognized  by  the  United 
States,  fltill  tbey  are  property  within  the  ni 
lag  of  the  treaty,  because  the  Intention  of  the 
treaty  was  to  protect  the  property  of  each  na- 
tion. But,  in  fact,  ilaves  were,  and  are,  as 
clearly  recogniied  by  them  to  be  property  as 
they  erar  were  by  Spain.  Our  cltiBena  hold 
them  as  property;  buy  and  sell  them  as  P'°P' 
ertyj  legislate  upon  them  as  property.  State 
ftft«r  State  has  been  received  into  thia  Union, 
with  the  solemn  and  deliberate  aaBent  of  the 
National  L^alature,  whose  eonetitutions,  pre- 
vlonsly  aubmitted   to   and   sanctioned   by    that 


to  place,  and  bought  and  sold  as  nioh.  _.  _. 
been  a^ned  that  this  govemmmt,  as  a  govem- 
S81*]  ment,  never  has  'recognised  proper^ 
fin  slaves.  To  this  it  is  answered  that  if  no 
other  proof  eould  be  adduced,  these  aete  of  the 
national  nvemment  are  evidence  that  it  has 
done  so.  The  Conatitution  of  the  United  Statea 
leavM  to  the  States  the  regulation  of  their  In- 
temat  property,  of  which  alaves  were,  at  the 
time  it  waa  formed,  a  well  known  portion.  It 
klao  guaranteed  and  protected  the  riBhts  of  the 
States  to  increase  thu  propertj,  up  to  tha  year 
1B08,  by  importation  from  abroad.  How,  tiHn, 
evi  it  be  sud  that  this  government,  as  a  goT- 
•mment,  never  has  reooguized  this  proper^  T 
But  it  slavca  be  not  *o  regarded,  by  what  aU' 
thority  did  tha  general  government  demand 
indemni^  for  alavea  aet  free  in  Bermuda  by 
the  Briudi  governmentf  b  not  this  an  act, 
recent  fn  date  and  deliberate  In  oondnet,  abow- 
ing  the  aettled  mnstructlon  put  upon  alaves  aa 
prapertyl  la  nottberesolnuonof  tbeSmate — 
the  nnanlmont  resolution— a  declaration  that 
■lave*,  though  liberated  as  persona,  and  so  ad- 
judged by  a  foreign  oourt,  are,  in  fact,  t^  the 
law  of  natioits,  property,  If  so  allowed  to  be 
beld  ia  tha  aovntry  to  wbieh  the  owner  be- 

lOUit 


But  It  is  contended  that,  althou|^  ibm  may 
have  been  reoogniicd  aa  property  by  the  two 
natlona  they  were  not  such  property  aa  waa 
subject  to  reatoration  by  the  treaty.  Now,  to 
thia  it  may  be  answered,  in  Uie  Brat  place,  that 
every  reaaon  which  can  be  auggested  for  the 
introduction  of  tlie  treaty  stipulations  to  pro- 
test and  restore  property,  applies  aa  fully  to 
■laves  aa  to  any  other.  It  is,  in  States  woere 
slavery  ezlate,  a  valoable  apeciea  of  proper^  ; 
it  Is  an  object  of  traffic ;  it  is  transported  from 
place  to  place.  Can  it  be  supposed  that  the 
citizen  of  Virginia,  sailing  to  New  Orleans  with 
hia  alavea,  leaa  needs  the  beoeflt  of  these  treaty 
stipulations  for  them  than  for  any  other  prop- 
erty he  may  have  on  board,  if  he  ia  earriea  into 
a  port  of  Cuba,  under  any  of  the  adverse  cir- 
cumstances for  which  the  treaty  was  intended 
to  provideT  But,  again,  is  not  the  treaty  so 
broad  and  general  in  ite  terma,  that  one  of  the 
contracting  parties  has  no  right  to  make  an  ex- 
elusion  of  this  property  without  the  assent  at 
the  other!  The  sixteenth  article  of  the  treaty 
saya  it  is  to  extend  to  "all  kinds"  of  merchan- 
dise, except  that  which  is  contraband.  Wat 
not  a  slave  a  kind  of  merchandise,  then  recog- 
nized aa  such  by  each  nation,  and  allowed  to 
be  imported  into  each  nation,  by  their  respect- 
ive laws  I 

The  Treaty  of  1819,  wbieh  was  ratiBed  in 
1821,  after  the  slave  'trade  waa  aboi-  [S8S 
Ished,  but  while  alave  property  was  held  in 
both  countries,  renews  this  article  aa  it  atood 
In  1799.  Is  it  possible  to  imagine  that  if  * 
new  policy  waa  to  be  adopted,  there  would  not 
have  been  an  expreaa  stipulation  or  change  in 
regard  to  this,  as  there  was  in  regard  to  other 
articles  of  the  old  treaty!  If  further  proof 
were  wanting,  it  would  be  found  in  the  fact 
that  the  executive  authorities  of  both  nations, 
at  once  and  unequivocally,  considered  the  terms 
of  the  treaty  as  extending  to  alave  property. 
Independently  of  the  authority  which  this  de- 
cisioD  on  the  political  construction  of  a  treaty 
will  have  with  this  court,  upon  the  principles 
It  has  laid  down,  it  may  be  regarded  aa  strong 


and  the  Senate  of  the  United  States  seriously 
examining  how  far  a  similar  case  is  one  that 
falls  within  the  claas  of  international  obli^- 
tions,  Inde^ndent  of  treaty,  wc  may  give  to  ite 
deliberate  judgment,  in  the  proper  construction 
of  this  treaty,  the  highest  weight. 

The  next  inquiry  is,  whether  the  property  la 
question  was  "rescued  out  of  the  hands  of  any 

f>i rates  or  robbers  on  the  high  seas,  and  brought 
nto  any  port  of  the  United  SUtes."  That  the 
vessel  was  at  anchor  below  low  water-mark 
when  token  poaeeaeion  of,  and  eonsequantly 
upon  the  high  seas,  aa  deflned  by  the  law  of 
nations,  is  a  fket  not  controverted  i  but  it  la  ob- 
jected that  the  negroes  by  whom  she  waa  held 
were  not  piratea  or  robbers  in  the  sense  of  tlie 
treaty,  and  that   if   they   were,  its   proylsiona 


That  the  acts  committed  by  the  negroes  amount 
to  piracy  and  robbery,  aeems  too  eleair  to  be 
questioned.  Piracy  is  an  offense  deflned  and 
ascertained  by  the  law  of  natitna;  it  ia  "forei- 
ble  depredatfoB  on  the  >ea,  animo  fnrandi." 
United  SUta*  t.  &nith,  S  Wbe«ton,  US.    Every 


ScFBEMB  Cotm  Of  TUi  Umm  Bttm. 


Wl 


InfMdleat  nwaukiy  to  eoiuUtnta  a  crime  thu 
delnad  li  proT«d  in  tb«  preKot  mm.  It  wM 
Um  intenUoD  of  the  treaty,  thkt  whenerer,  by 
AB  Mt  of  pimy,  •  veeeel  and  propertj  wen 
roB  BWky  with—taken  from  the  ownen,  who 
U*  dtiwiu  of  the  Uait«d  St*t«i  or  Spain — it 
ikonld.  If  It  eune  into  the  poeiwtion  ot  the 
o0Mt  pBr^,  bt  Inpt  by  tb«t  part;  and  reatored 
•Btin.  BUTM  differ  tnm  other  proper^,  in 
the  but  that  tb«7  are  peraona  aa  well  ae  prop- 
er^! tliat  tltiiy  may  be  acton  in  tlie  piracy; 
BtS*]  hot  it  is  Bot  peroeived  how  ■tUa  act, 
ot  HaeU,  abangM  the  right*  of  the  ownera 
wliara  thiy  asut  and  are  raoognlted  bj  )aw. 
If  they  are  property  they  are  property  reecued 
tnim  pitBtea,  and  are  to  be  reatored,  if  brought 
br  the  neaeaaafy  proof  within  the  provbiona  of 
tMtna^. 

What  are  thoae  provlaianat  That  "due  and 
■OflelaBt  proof  mut  be  made  oonoeming  the 
pfopMty  tteraof." 

At  flnt  iaqBlrj  *Wicemiiig  property"  la 
ita  Mentlty.  la  there  any  doubt  aa  to  the  iden- 
tity of  theae  alaveat  There  la  dearly  none. 
An  tiiej  proved  to  liave  botn  alavea,  owned  by 
^aaleh  mbjeetaT  Tbej  are  uMToee,  in  a 
eonatiT  iriiaie  alaveir  exiata,  paaivng  from  one 
port  of  the  Spaaiah  aoniniona  to  another.  In 
regularly  documented  ooaatlng  veoael;  and  th«y 
an  prorad  to  be,  at  tbe  time  th^  leave  Hav- 
aaa,  ta  the  actual  poaaeaiion  of  the  perums 
daliBlH  to  be  their  owner*.  So  far  aa  all  the 
prima  nd*  erideBca  oitanda,  derind  from  the 
olreunutanaea  vl  tlie  eaae  at  that  time,  th«y 
may  be  regarded  ai  tlaTee  aa  much  a«  tJie  ne- 
gnea  who  accompaay  a  planter  between  any 
cm  mta  of  the  United  Slatea.  Thia,  then,  U 
tka  Brat  erldenea  ei  proper^ — their  actual  ex- 
lataaea  In  a  atate  of  alaTeiy,  and  in  the  poeeee 
•ioa  of  thdr  alleged  owners,  in  a  place  when 
Blavery  la  roeogniiod,  and  aaiata  by  law. 

In  addition  to  thie  eTidence  derived  from  poa- 
'    I,  Ruii  and  Hontet  bad,  acoording  to  the 


required  by  tbe  lawa  ot  Spain  for 
proTing  ownerahip  of  proper^."  ThCT  han  a 
avrtiflcata,  nndar  the  aignaton  of  the  Ooremor- 
OmhtbI,  eoontonlgDed  or  atteated  by  Um  cap- 
tain ot  the  port,  dfclatlM  tliat  thus  nqproea 
an  tbe  pnparty  ot  the  Bpanlah  dtifena  who 
an  bi  poaaeaalon  of  them.  It  liaa  already  been 
ahowB,  by  nfarenee  to  the  lawa  of  Spain,  that 
tba  powan  ot  a  gavcntor-ganaral  In  a  Spaniah 
ocdo^  an  of  a  moat  plenary  character,    ^lat 


ooAj  8  Petara,  910.  If  anoh  an  the  powara  erf 
thb  cOoar,  and  If  thla  ha  a  document  eat  ' 
liahed  aa  emawatJng  from  him,  it  muat  be 
gardad  aa  eoadudm  In  a  fbreign  eonntry.  The 
nana  already  eltad  eatahllah  tna  two  poaitlona, 
that,  aa  ragarda  proper^  on  board  of  a  tcmoI, 
tba  aeeooipai^ng  doenmenta  an  the  flrat  and 
b«it  avldoiea,  aapadally  when  attended  with 
&•<*]  poBMaaioni  and  that  a  'decree  or  Jvdc- 
meat,  or  dedaration  of  a  fonlga  tribunal,  made 
wttUn  tbe  (oop*  ot  Ito  aatbari&,  ta  evidence  ha- 
7ond  whiek  the  eoarta  of  another  country  will 
not  look.  Theee  nlea  an  aaaontial  to  inter- 
national intareounik  Oonld  It  be  toleratad 
that  whan  naaala,  on  a  ooaatlng  voyage,  from 


tha  harbor  vi  Boother  aouotry,  tJte  antfc«lli 
evidence*  of  property  in  thdr  own  country  art 
to  be  disr^ardedt  Tliat  foreign  court*  are  ta 
CKecuto  the  municipal  lawa  of  another  countr; 
according  t«  their  cooitruction  oF  tbemt  Caa 
It  be  that  the  courts  of  thii  country  will  refute 
to  recognize  the  evidence  of  propert;  whidi  it 
recogniced  and  deemed  tufflcient  m  the  country 
to  whidi  that  property  bdongel  We  have  un- 
queationable  evidence  that  «uch  document*  a* 
toeae  are  n^rded  aa  adequata  proof  of  pros- 
erty  In  Cuba.  But  it  ia  said  thia  eertificata  i* 
a  mere  paaaport,  and  no  proof  of  property.  To 
thi*  it  u  replied,  that  it  ia  reoogniied  a*  the 
neceaaary  and  uaual  evidence  of  properly,  at 
appeara  bj  the  testimony  referred  to.  It  i* 
true  it  i*  a  paaaport  for  Buii,  but  it  i*  not  a 
mere  personal  paaaport;  it  it  me  to  take  prop- 
erty with  him,  and  it  atcertalna  and  daaeribe* 
that  ivoperty. 

But  we  are  told  it  moat  ba  regarded  aa  fraud- 
ulent by  thla  eourt;  and  the  grouoda  on  which 
thia  attertlon  la  made  are  the  evidence  addneed 
to  ahow  that  tlteee  negroes  have  been  imported 
into  Cuba  from  Africa,  liDce  the  treaty  betwe^ 
Great  Britain  and  Spain.  Is  this  evidence  le- 
gal and  sufficient  to  authorite  thi*  court  to  de- 
clare tba  particalar  tact  for  which  it  ia  vouched 
— that  the  negroea  were  imported  into  Cuba 
eontruy  to  lawT  If  it  it  sufBcient  for  thi^ 
doea  such  illegal  importation  make  the  nMrae* 
free  men  in  tbe  Uland  of  Cabal  If  it  doea, 
will  thia  eourt  dedan  tha  certificate  to  be  null 
and  void,  or  leave  Uiat  act  to  the  dedalon  af 
the  appropriate  Spanish  tribunalsf 

In  the  mvument  lubmitted  on  tbe  part  of  th* 
United  States,  In  opening  the  ease,  the  natnn 
of  tliis  evidence  haa  been  commented  upon.  It 
chiefly  as  is  not  legal  evidence  In  the 


sndi  evidence,  but  it  is  whether,  on  teatimonj 
not  legally  euffleient,  tbe  declaration  ot  a  com- 
petent foreign  functionaiy  will  be  set  asidet 
Aa  if  there  ware  doubt  whether  a  court  ot  tbe 
United  State*  would  to  do,  the  admissiona  of 
Ruii  and  *of  the  Attorney  of  tbe  Unit-  [*B*B 
ed  Stal«a  are  vouched.  Vet  it  i«  apparent  that 
theae  wen  admittions,  not  t^  facta  known  to 
themielvea,  but  of  impressions  derived  from  ev- 
idence which  is  a*  much  before  this  court  aa  It 
waa  befon  them.    To  ndther  one  nor  the  otbu 


le  moat  part  befon  thi*  eourt. 
But,  admitting  tbe  faat  of  the  recent  Impor- 
taUon  from  Africa,  still,  nothing  haa  bem  ad- 
duced to  controvert  the  position,  taken  in  open- 
ing, that  the  laws  of  Spain  required,  in  tuch  a 
caaa,  and  even  in  the  case  of  negroea  actually 
aeiaed  on  board  of  a  Spanish  vessel  on  her  voy- 
age from  Africa,  a  doelaration  by  a  court  as- 
!ir«*aty  reoogniaed  by  Spain,  to  eetabliah  thdr 
reedcni.  miwever  mudi  we  may  abhor  th* 
African  dava  trade,  all  natlona  have  left  to 
thoaa  in  whoa*  vaatd  It  It  earried  on  the  regu- 
lation and  punishment  of  It  The  extent  to 
wbleh  Spaia  waa  willing  to  permit  any  other 
nation  to  Intarpoaa,  when  bar  vessels  or  hac 
■ubjeeta  wen  concerned,  it  carefullv  deter- 
mined in  this  very  tiaaty.    The  principal  wit- 


of  the  treaty,  it  la  a  anbjoot  to  b*  difpoaad  ot 
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Ths  Unm  Statu  *.  Tbk  Ijbbuxts,  vro.,  or  tx>  SOHOoma  AtaatAa,  Ha 


tj  Um  nunleipal  Uw.  Now,  it  la  not  pretended . 
km  that,  even  if  Umm  negroM  wera  unlR.wfnl- 
tr  Introduced,  tbe;  bave  been  dn:lar«d  frae^ 
Oku,  then,  this  court  adjudge  that  these  negrow 
«we  free  in  tha  iiland  of  Cuba,  even  if  the  fact 
«f  tbeir  recent  importation  be  provedT  Much 
Wm  oan  thej;  aaaume  to  do  It,  ^7  putting 
tketr  oonitruetion  on  a  treaty,  not  of  the  Unit- 
ad  StatM,  but  between  two  foreign  national 
k  lreat;r  orbich  thoae  nations  have  the  sole 
right  to  oonatnie  and  act  upoD  for  tbemaelvea. 
Bnt  if  aatiafied  that  the  Governor-Oenerat 
kaa  been  imposed  upon,  and  tha  documcnta 
trmndulentlj  obtained,  still,  la  the  fraud  to  be 
punished  and  the  error  to  be  rectified  in  our 
aourts,  or  in  those  of  Spainf  What  aayi  Sir 
William  Boott,  in  the  case  of  Tha  Louis,  when 
aakad  what  ia  to  be  done  if  a  Preneb  ship  laden 
with  staves,  In  violation  of  the  la.wB  of  that 
oanntij,  is  bronght  into  an  Engliah  port;  "I 
answer,"  sajs  he,  "without  hesitation,  restore 
the  posstsaion  which  has  been  nnla.wtullj  de- 
Mated;  rescind  the  illegal  aot  done  bj  your 
•«■  aubject,  and  leave  the  foreigner  to  Uie  jus- 
Uaa  of  bis  own  country."  Can  a  rule  more  di- 
IMUt  applicable  to  the  present  ease  be  found! 
Its*]  ''Tbe  courts  of  no  'country/'  aajs  Chief 


slave  trade.  Judge  Story 
should  be  eondeuned  in  our  own  ooorta,  nut 
tlwt  aha  should  be  sent  to  Pranee.  "This," 
H^s  be,  "enabln  the  foreign  soveraifn  to  exsr- 
BHS  complete  jurisdiction,  if  be  sbaU  prefer  to 
hKf«  it  remitted  h>  bis  own  courts  tor  adjudlea- 
Uem."  This,  be  afterwards  adds,  "nudces  our 
•wn  country  not  a  principal,  but  an  auxiliary 
In  enforcing  the  interdict  of  France,  and  sub- 
■srrea  the  great  Interests  of  universal  justice." 
Are  not  these  the  true  principles  which  should 
pi¥em  nations  in  their  intercourse  with  each 
otlwr;  principals  sanctioned  by  great  and  Tsn- 
Mmted  namesT  Are  not  these  the  prlnoiplea  by 
which  we  would  require  other  nations  to  be 
goramed,  when  our  citizens  are  charged,  in  a 
breign  country,  with  a  breach  of  our  own  mu- 
nieipal  lawef  And  is  it  not  productive  (4  the 
Hune  resultr  Do  we  doubt  Uiat  the  oourta  and 
gdioers  of  Spain  will  justly  adnainiat«r  bar  own 
kwaT  Will  this  court  act  on  the  presumption 
that  the  tribunals  of  a  foreign  and  friendly  na- 
tion will  fail  to  pursue  thai  course  which  ba- 
Banity,  justice,  and  tbe  sacred  obligations  of 
thalr  own  laws  demandT  No  nation  haa  a  right 
s0ia  presume,  In  regard  to  another;  and,  not- 
withstanding the  distrust  that  haa  been  repeat- 
si^  expressed  in  the  progress  of  this  eause,  in 
rqprd  to  the  Spanish  tribunals  |uid  the  Spanish 
huctlonaties,  ret  a  just  reapect  towards  anotb- 
wr  and  a  friendly  nation,  the  common  eonrtesy 
rtlch  will  not  mxfpaam  in  advance  that  it  will 
hiliiiilliinsllj  do  wrong,  oblige  us  to  believe, 
■■d  warrant  ns  In  so  doing,  that  if  the  laws  of 
B^ala  have  been  violated;  If  Ita  offleera  have 
basB  daoeived;  and  If  thsas  negrooa  are  really 
fna;  these  facts  wHI  be  there  ascertained  and 
Mtad  npon,  and  we  shall  as  "auiiliarles,"  not 
psindpali.  best  "subserve  the  eause  of  nniver- 
mX  JnsUea." 

■  If  this  view  be  eorreet,  and  If  the  avideRCe  Is 
mtltianf  te  pror»  tb*  piopntf  of  tha  Sp*nlsh 
tffXk  «& 


the  acta  of  tbe  slavea  during  tbe  voyags  changed 
thdr  condition.  It  has  neen  argued  strongly 
that  tbey  were  free;  that  ther  were  "in  toe  ae- 
tnat  coDditlon  of  freedatn;"  Inrt  how  oan  that 
*be  malntainedT  If  slavea  fa;  tbe  laws  [*ftS7 
of  Spain,  ther  ware  so  on  board  of  a  Spanish 
vessel  as  much  aa  on  her  soQ;  and  will  It  be  as- 
sarted that  the  same  acta  In  tbe  island  of  Cuba 
would  have  made  them  free  I  This  will  hardly 
be  oontended.  No  nation  reeognlcing  slavei; 
admits  the  sufflcisney  of  forcible  snMnclpatlon. 
In  what  respect  waia  these  slavsa,  if  such  \ij 
the  laws  of  Spain,  releued  from  slavery  by 
their  own  acta  of  aggression  upon  their  mastsrs, 
anv  more  than  a  slava  beeomen  fiea  in  Penn* 
sylvauia,  who  fordblv  sseapca  from  bis  owner 
In  Virginia  r  For  this  eourt  to  saj  that  theae 
acta  oonstltuted  a  reteaae  from  BlaTery  would 
be  to  establish  for  another  eoontry  municipal 
regulations  In  regard  to  her  property;  and,  not 
that  only,  but  to  eatablish  them  dlreetly  In  vn- 
rianoe  with  our  own  lura  in  analogous  eaaea. 
If  tbe  negroea  in  tUa  eaaa  were  free,  it  wm  ba- 
causa  they  were  not  slaves  wbmi  placed  on 
board  the  Amistad,  not  beeanss  of  tha  aeta 
there  committed  by  them. 

It  Is  submitted,  then,  that  so  far  as  this  court 
Is  concerned,  there  is  sufficient  evidence  oon- 
oeniing  this  property  to  warrant  ita  lestoratioa 


pursuant  to  the  provisions  of  tlu  treaty  with 
Spain;  and  that,  therefore,  the  judg        '    '" 
court  below  should  be  reversed,  ai 


Mr.  Justice  Stoir  dallvwsd  ths  opinion  of 

the  court: 

This  is  the  case  of  an  appeal  fron  the  deeraa 
of  the  Circuit  Court  of  the  District  <rf  Connee> 
tieut,  sitting  In  admiralty.  The  leading  facta, 
aa  they  appear  upon  the  tranacript  of  tbe  pro- 
eeedings,  are  as  follows:  On  the  2Ttb  of  June, 
1S39,  tbe  schooner  I/Amlstad,  being  the  prop- 
erty of  SHnish  aubjecta,  dcMd  out  frmn  tha 
Krt  of  Havana,  In  the  Island  of  Cuba,  for 
lerto  Principe  in  the  same  Island.  On  board 
of  the  schooner  were  tha  captain,  Bausom  Fer- 
rer, and  Jose  Ruii,  and  Pedro  Hontei,  all 
Spanish  subjects.  lie  foimor  had  with  him  a 
negro  boy,  named  Antonio,  claimed  to  b«  his 
slave.  .lose  Kuis  had  with  him  forfy-uine  ne- 
EToes,  claimed  by  him  aa  his  slaves,  and  stated 
to  be  bis  property.  In  a  certain  pass  or  docu- 
ment, signed  by  the  Qovemor-Qeneral  of  Cuba. 
Pedro  Montei  hmA  with  him  four  other  negroea, 
also  claimed  by  blm  as  his  slaves,  and  stated  to 
be  bis  property,  in  a  aimilar  pass  or  document, 
also  signed  by  tha  Governor-General  of  Cnfa*. 
*0n  the  voyage,  and  before  the  arrival  [*B8S 
of  the  vessel  at  her  port  of  destination,  ths 
negroes  rose,  killed  the  captain,  and  took  poa- 
session  of  her.  On  the  2Sth  of  AngttSt  the 
vessel  was  discovered  by  Lieutenant  Qednsy, 
of  tbe  United  SUtea  brig  Washington,  at  anchor 
on  the  high  seas,  at  a  distance  of  hftlf  »  mile 
from  the  shore  of  Long  Island.  A  part  of  tha 
negroes  were  then  on  shore  at  Cnlloden  Pdlnt, 
Ixffig  Island,  who  were  seised  by  lieutenant 
Gedney  and  brought  on  board.  Tbe  vesaelt 
with  the  n^Toea  and  other  persoua  on  bvaxd, 
waa  biouBbt  bj  UvnlenanX  ^Mxssj  VoMi  "^^ 
Diatriot  5  ConawA&Qnl,  mA  V««*  '''^**  ^, 


*^^. 


Saraxiix  Coubt  at  thk  Uinm  Btatbs. 


IM 


Mtngi  In  tltt  DUtriet  Court  of  tba  Jnited 
etetei.  A  tlbel  for  wlnn  was  aIm  filed  b; 
Bnir7  Oram  and  Pdktlah  Fordham,  of  Sag 
Hubor,  Long  Iilaad.  On  tbe  18th  of  SepMm- 
ber,  Ruii  and  Hontcs  filed  claima  and  libeU, 
In  which  tbcj  aaMiied  their  owaerihip  of  the 
negroe*  tM  their  iUtc*,  ud  of  oertain  part*  of 
tbe  t»rgo,  and  prajed  that  the  same  might  be 
"dalivsrad  to  them,  oi  to  tin  representatlTei 
of  Bar  Catholle  Mkjeity,  aa  might  be  moat 
proper."  On  the  Iflth  of  September,  the  Attor- 
nar  of  the  United  BtaUa  for  the  Diitriet  of 
Ooniwetieut,  filed  an  Information  or  libel,  let- 
ting forth  that  the  Spanbh  minister  had  offl- 
duly  prcaented  to  the  proper  department  of  the 
gorenment  of  tbe  United  State*  a  claim  for  the 
reatoraUon  of  tha  TMeel,  eaigo,  and  alaTee,  aa 
tka  pr^ar^  of  Spanish  •nbjeeti,  which  bad 
MTircd  within  the  JnriMUetlonal  timiU  of  the 
UnlUd  SUtos,  and  wure  taken  possession  of  b; 
tb  *aM  pubUe  armed  brig  of  the  United  States; 
nikder  such  drmunstanoes  aa  made  It  the  dut; 
of  the  United  StatM  to  cause  the  same  to  be 
rwtored  to  the  tme  praprletors,  pursuant  to  the 
trea^  between  the  UiQted  BUtes  and  Spain; 
and  prajing  tbe  oourt,  on  it*  being  made  lef^ll; 
to  appeiir  that  the  alaim  of  tlia  Spanish  minis- 
ter was  well  founded,  to  make  lUeb  order  for 
the  dlepoaal  of  the  Teasel,  cMRO  and  elaves,  as 
would  best  esable  the  United  States  to  oompi; 
with  their  tiaa^  sUpulaUmis.  But  If  it  should 
appear  that  tbe  aegroea  were  peraons  transport- 
ed from  Africa,  In  vMatiou  ^1  the  laws  of  the 
United  SUtea,  and  brought  within  the  United 
States  eontrkry  to  tbe  same  laws,  he  then 
pra^  the  oouit  to  make  such  order  for  their 
removal  to  the  coast  of  Atriea,  punuant  to  the 
lawa  of  the  United  States,  aa  It  should  deem  fit 
KSf*]  'On  the  l*th  of  Norember,  the 
AttomcT  of  tbe  United  SUtea  filed  a  second  in- 
formation ta  libel,  similar  to  the  first,  with  the 
■Koeptlon  of  the  eeeond  nrajrer  above  eat  forth 
In  his  fonner  one.  On  the  same  day,  Antonio 
G.  Vega,  the  viee-eousnl  of  Spain,  for  tbe 
State  of  Conneetient,  filed  his  libel,  alleging 
that  Antonio  was  a  alav^  the  property  of  the 
rapresentetlves  of  Ramon  Ferrer,  and  praying 
tbs  eonrt  to  eanss  him  to  ba  dellTeied  to  the 
Mdd  viee-eonsnl,  that  be  might  be  returned  by 
him  to  bla  lawful  owner  In  ihe  Island  of  Cuba. 
On  the  7tb  of  Jaanaiy,  1840,  the  negroes, 
Ctnqne  and  others,  with  tbe  exception  of  An- 
tonio, In  tbeir  eonnsel,  filed  an  answer,  deny- 
ing that  they  ware  slaves,  or  the  property  ol 
Enis  and  Monta^  or  that  tlia  oourt  could,  under 
tbe  ConsUtuUtm  or  Uws  of  tbe  United  BUtes, 
or  under  any  treaty,  azerdae  any  jmlBdieti 
over  their  pereona,  1^  reason  of  the  p — 
and  pmying  (bat  they  might  be  di 
They  spedaUy  set  forth  and  buM  la 
swer,  that  uey  were  native  bom  Africans: 
bom  free,  and  sUU  of  right  ought. to  be  fne, 
and  not  slavee;  that  tbmr  were,  on  or  about 
the  IBth  of  April,  ISSQ,  nnUwfnlly  kidnapped 
and  lordbly  and  wrongfully  carried  on  bMrd 
a  atrtaln  veaael  on  tbe  eoaat  of  Africa,  which 
wan  unlawfullr  engaged  in  the  elave  trade,  and 
iftn  ralawfuUy  tnn^oited  la  tbe  saau  vessel 
to  tha  islasd  ol  Crnha,  for  tbs  purpose  of  being 
then  nnlawfnlly  sold  aa  alavea;  that  Ruis  and 
Uoat^  wall  knowing  tbe  preaieea,  made  a 
pf0tmidad  pnrdiwe  of  them;  that  afUrviaTda, 


January,    ISM, 


Uontee,  eonfederatlng  with  Ferrer  (captain  et 
the  Amistad),  caus^  them,  without  law  et 
right,  to  be  placed  on  board  of  tbe  Amtstad,  to 
be  transported  to  some  place  unknown  to  them, 
and  there  to  be  enslaved  for  life;  that,  on  the 
voyage,  thev  rose  on  the  master,  and  todc  poa- 
~  ission  of  the  vessel,  intending  to  return  thsrs- 

itb  to  tbeir  native  oountry,  or  to  seek  an  a^- 
lum  in  some  free  BUta;  and  the  vessel  anivM 
about  the  26th  of  August,  1S39,  off  Montsok 
Point,  near  Long  Island;  a  part  of  them  wan 
sent  on  shore,  and  were  salted  by  Lieutenaat 
Qedney  and  carried  on  board;  and  all  of  them 
were  afterwards  brought  by  him  into  the  IHs- 
trict  of  Connecticut. 

the  Tth  of  January,  ISM,  Joaa  Anfamla 
Tellincas,  and  Messrs.  Aspe  and  Iacb,  all 
Spanish  subjecte,  residing  In  Cuba,  filed  thrir 
'claims,  as  owner*  to  eertein  portions  [*tll 
of  the  goods  found  on  board  of  the  seboonsr 
L'Amistad. 

On  the  same  day,  all  the  llbelante  a»d  «liU» 
ants,  by  their  counsel,  except  Joaa  Rula  anj 
Pedro  Montea  (whose  libels  and  claims,  ai 
stated  of  record,  reepectively,  were  pursued  W 
the  Spanish  minister,  the  same  being  memd 
In  his  claims),  appeared,  and  tbe  negroes  aW 

.□ny  of  witnesses. 
On  the  23d  day 
DIatrict  Court  made  a  aevrve-  aj  \am\  oscra 
the  court  rejected  the  claim  of  Qreen  and  Frnd- 
ham  for  salvage,  but  allowed  salvage  to  Uss- 
tenant  Oedney  and  others,  on  tbe  vessel  sad 
cargo,  of  one  third  of  the  value  tbcnof,  bat 
not  on  the  negroes.  Cinque  and  othara;  It  at 
lowed  the  etaim  of  Telllneas,  and  Aape  and  I* 
ea,  with  the  exception  of  the  above-menthasd 
salvage;  It  dismissed  the  libele  and  claims  of 
Ruis  and  Hontei  with  eosta,  aa  being  fadndid 
under  tbe  claim  of  the  Spanish  m&iiBter;  It 
allowed  the  clsim  of  the  Spanish  vlce-eoisol 
for  Antonio,  on  behalf  of  Ferrer^  repreecnt^ 
tlves;  It  rejected  the  claims  of  Ruis  and  Hsn- 
tec  for  tbe  delivery  of  the  negroea,  but  admlttel 
than  for  the  cargo,  with  the  exception  ol  thi 
above-mentioned  salTage;  it  rejected  tbe  elaia 
made  by  the  Attorney  of  the  United  StatM  at 
behalf  of  the  Bpanish  minister,  for  the  mtea- 
tion  of  the  negroes  under  tbe  treaty ;  but  K 
decreed  that  thmi  ahould  be  delivered  ta  tin 
FRsident  of  the  United  Btataa,  to  be  transport- 
ed to  Africa,  pursuant  to  the  Act  of  3d  HsnL 
1819. 

From  this  decree  Ibe  district  attorney,  « 
behalf  of  the  Unltod  Statee,  appealed  ta  tki 
Circuit  Court,  except  so  far  as  lulated  to  tbi 
reataratlon  of  the  slave  Antonio.  Tli*  shta- 
ants,  Tellincas,  and  Aspe  and  Laen,  alas  u- 
pealed  from  that  part  of  tba  decree  wUA 
awarded  salvage  on  the  property  leapeelltdt 
claimed  bj  then.  No  appeal  waa  tnterpssd 
by  Bull  or  Montai,  or  on  bsfanlt  of  the  ran- 
santaUvee  of  tbe  owner*  of  the  Amtstad.    m 


ing  the  question  of  salvage  upon  the  elataa  d 
rellincaa,  and  Asps  and  Laca.  And  f  rem  tkat 
lecree  the  present  appeal  baa  baaa  bnugU  t* 
this  oourt. 
The  cause  has  been  very  «IabDmta^  VP*' 
l\  an  wdlL  n;gti&  ^Q»  *»«[»»  «^  '^Sfsh,  *.  tfetl 


ilu 


TU  Unne  Btaka  i.  Thb  lALum,  no,  o 


B  SoooomB  Aionu. 


'  HoUoB  Ml  b«bml(  of  tbe  kppetleM,  t»  dfamlM  the 
•ppokl.  On  tht  jMTt  oTtka  Vsltad  StatM  it 
Mw  bom  eontended,  1.  That  dm  and  lulBdent 

r«f  ecmMralng  tha  proper^  hu  b«Mi  nuda 
kirtliortm  tha  rMtitution  of  th«  vumI,  cftrgo, 
m»d  nwTOM  t»  the  Spftnlib  mbjecta  on  whoM 
behalf  Umt  us  eUimed  ponOuit  to  the  TrMttv 
with  SpdTii  of  the  87th  of  October,  1795.  i. 
muA  the  Usltod  Bt»tM  bad  $.  right  to  interrene 
ia  the  mauier  in  wUeb  they  han  done,  to  ob- 
tain a  daeree  for  the  reatitaUon  irf  the  proper- 
^,  upon  tha  appliesUoB  of  tbe  Spaniah  minli- 
tor.  Theae  propotitloa*  ban  bean  Btrenuoiuly 
doiied  on  tbe  other  aide.  Other  collateral  and 
iDctdeatal  point*  HaTe  been  atated,  upon  which 
It  ia  not  neoaaaary  at  Uiia  moment  to  dirall. 

Before  entering  upon  the  dlKuaaloB  «f  the 
main  poinU  Involved  In  tUa  latereatlpg  and  Im- 
portant oontvoreraf ,  it  m^  bo  neoaaaarj  to  aa; 
a  few  woida  aa  to  tbe  aetoal  poature  of  the  eaae 
•a  It  DOW  atanda  before  na.  In  the  flrat  plaee, 
then,  tbe  only  partiea  now  before  the  eonit  on 
one  aide  are  tbe  United  8tal«a,  interfiling  for 
the  aole  purpoaa  of  proonring  rMtitution  of  the 
property  aa  Spaniah  property,  pursuant  to  tha 
treaty,  upon  the  gronnda  stated  hj  th*  other 
partlM  elaiining  the  propertr  In  their  reipeeUve 
libeta.  Tbe  Unitad  St^ea  do  not  aaeert  any 
propertr  In  themaelves,  or  any  violation  of  their 
own  rlshta,  or  aorereigo^,  or  laws,  by  the  act* 
eomplalned  of.  They  do  not  insiit  that  theae 
negroes  have  been  imported  Into  tbe  United 
Btate*  in  oontraventlon  of  our  own  slave  trade 
acta.  They  do  not  aeek  to  have  theae  negroes 
delivered  up  for  the  purpoaa  of  being  tianqiort- 
ed  to  Cuba  aa  piratea  ot  robbers,  or  aa  fugitive 
arimlniJa  found  within  our  territories,  who 
havB  been  gnllty  of  offanaea  againat  the  laws  of 
Spain.  They  do  not  assert  that  tbe  leiiure,  and 
Mnging  the  vessel,  and  oargo,  and  negroes  in- 
to port,  ty  Uentenant  Oedney,  for  the  purpose 
of  adjndteatkn.  Is  a  tortious  aot  Th«y  simply 
emflne  themselves  to  tbe  right  of  the  Spanidi 
claimants  to  tha  restitution  of  their  proper^, 
upon  the  faeta  aasertad  in  their  respsetjve  alle- 


In  the  next  pUoe,  tbe  puiies  before  the  oourt 
on  the  other  side  as  appellees,  are  Lieutenant 
Gedney,  on  hia  Ubsl  for  salvage,  and  tbe  no- 
greaa  (Cinque  and  others ) ,  asserting  tbem- 
aeWes,  in  their  answer,  not  to  be  slaves,  but 
■f  <•]  fras  native  Atrioans,  Udnapped  -in  tbeir 
own  flountiy,  and  illegally  tranaportad  by 
foroe  tran  that  eonntry,  and  now  entitled  to 
Btaintain  their  fraadcan. 

No  qnaatlon  has  been  here  made  aa  to  tlie 


a  npon  the  p^mant  ot  sal- 
TBga  or  DOE.  i.ne  main  eontroversy  ia,  whether 
tton  iigrnsa  are  the  property  of  Buls  and 
Uool*^  and  ought  to  ba  delivered  up;  and  to 
ttla,  aaoordin^y,  we  ahall  flrat  direct  our  at- 


It  hu  been  argued  on  bduOl  of  tba  United 
Btalas  that  the  eoort  are  bonsd  to  deliver  them 
m,  aoeordlng  to  the  Tiaa^  trf  179S,  with  Spain, 
wilab  bu  In  tUs  partieular  been  oontlnuad  In 
fnU  ftoree,  by  the  Treaty  of  ISIS,  ratified  in 
lUl.  The  sixth  artlda  of  that  trea^,  seems 
tv  have  had(  prJnnJpaHy,  in  view  oaaea  whera 
It  lb  M. 


the  property  of  the  snbjeda  of  either  Stata  bad 
bean  taken  poaseaaion  of  within  the  territorial 
juriadiction  of  the  other,  during  war.  The 
ei^th  article  providea  for  csaes  where  the 
ahipping  of  the  inhabitants  of  either  State  ara 
foread,  through  stress  of  weather,  pursuit  of 
pirataa,  or  enemies,  or  any  other  uigant  neoaa- 
aity,  to  seek  abelter  in  tha  ports  of  tha  other. 
Thera  may  well  be  soma  doubt  entertained 
whether  the  praaant  ease,  in  Its  actual  eirenm- 
staneea,  (alia  within  the  purview  ot  tUa  arttd* 
But  it  does  not  seem  neoaasary,  for  reasons  her*- 
afUr  stated,  absolutah  to  dedds  IL  Tbe  ninth 
Brticle  provides  "that  all  ships  and  merchaa- 
dJH,  of  what  natuia  soever,  wnich  shall  bs  res- 
cued out  of  the  hands  of  any  pirates  or  robbers, 
on  the  high  seas,  shall  be  brought  into  aoma 
port  of  either  State,  and  shall  be  delivered  to 
tbe  custody  of  the  oSoers  of  that  port,  fn  order 
to  ba  taken  cars  of  and  rastwad  mtin  to  tba 
true  proprietor,  aa  soon  as  due  and  auSeient 


reliance  ia  placed  on  behalf  ot  the  United  SUtes 
for  tbe  restitution  of  these  negroes.  To  bring 
the  case  within  the  artide  it  Is  essential  to  es- 
tablish, rirsL  That  these  nvroes,  under  all  the 
eircumstanoas,  fall  within  the  daaeription  of 
merchandiae.  In  tbe  sense  of  the  treaty.  Sae- 
ond.  That  there  has  been  a  rescue  of  than  on 
tbe  high  seas,  out  of  the  handa  of  the  piratea 
and  robt>m)  which,  in  the  preaent  case,  can 
only  ba,  by  showing  that  they  'them-  [*^Bat 
selves  are  pirates  and  robbers;  and.  Third. 
That  Bull  and  Hontax,  tbe  asserted  proprie- 
tors, are  the  true  proprietors,  and  have  astab- 
lished  their  title  by  aompetant  proof. 


held 


U  theae  negroaa  were,  at  the  tloM,  Uwfully 
lid  aa  slaves  under  the  lawa  of  Spain,  and  rae- 
ogniaed  by  tboaa  laws  as  propsr^  capable  ot 
being  lawfully  bought  and  sold,  we  see  no  rea- 
son why  they  may  not  Justly  be  deemed  within 
the  Intent  of  tha  trea^  to  ba  included  under 
the  denomination  of  marebandiae,  and.aainefa, 
ought  to  be  restored  to  the  claimants;  for, up- 
on that  point,  the  lawa  of  Spain  would  seem  to 
furnish  the  proper  rule  at  InterpratatiMi.  But, 
admitting  this.  It  is  clear,  in  our  opiiuon,  that 
neither  of  tha  other  essential  faeta  and  requi- 
sites haa  been  established  In  proof;  and  the 


onus  proband!  of  both  Ilea  upon  tl 

to  give  rise  to  the  casus  foderis.    It  is  plaii 

beyond  aontrover^,  if  we  examlua  the  evidenca 


«  negroes  never  were  tbe  lawful  alavea 
or^  Montex,  or  of  any  other  Spanish 
"     "  »  of  Africa,  and  wera 


that  tl 

of  Rule  or  i 

subjects.    Th^  are  nativea 

kidnapped  there,  and  wera  unlawfully  trans- 

Sirted  to  Cuba,  la  violation  ol  tbe  laws  and 
eaties  of  Spain,  and  the  most  solemn  adida 
and  daclarationa  of  that  govamment^  By  those 
laws,  and  treaties,  and  adleU,  tbe  African  slave 
trade  is  uttarly  abolished]  tiia  dealing  In  that 
trade  is  deemed  a  heinous  erioMi  and  the  bb- 
groes  tbaraby  Introduead  into  tlm  dominions  M 
Spain  are  declared  to  ba  free.  Bob  and  Uon< 
tea  ara  provad  to  have  made  tha  pretended  pur- 
chase 4»  tbeae  nagroea  with  a  full  Imowhdga 
ol  all  the  drcumatanaas.  And  so  ecgant  and 
Irrenlsttble  la  tba  aridaaea  ia  this  reapect,  that 
the  diatriat  attorney  has  admitted  la  «paa 
oourt,  upoB  tha  raeord,  that  theae  negroaa  wars 
native  African^  aad  reaently  imported  iato 
Cuba,  aa  aU^  ia  tbait  aanrafs  to  tha  Ubals 


BvnuB  Court  or  rma  Unrm  Btixm. 


in  tbe  «aae.  'Rie  npposed  proprietti^  Inter- 
art  of  Itutc  knd  Montei  U  eompletelf  displBcrd, 
if  «•  *n  4t  Ubertr  to  look  kt  the  erideiiM  or 
tke  idralutoiH  of  tM  dietriet  kttorn^. 

If,  then,  thsM  aegroea  are  not  ilaTet,  but  ftre 
kidnapped  Atricana,  who,  by  the  iaw  of  Spain 
itself,  are  entitled  ta  tbeir  freedom,  and  wen 
■ddnapped  and  illcgall}'  carried  to  Cnba,  and 
niceallj  detained  and  reatrained  on  board  of  tbe 
Amlatad,  there  it  no  pretense  to  *a;  that  they 
mtt  pintea  or  robbers.  We  may  lameot  the 
dteMfnl  aeta  by  which  thej  aaaerted  their  lib- 
erty, and  took  posaeasloB  m  the  Amiatad,  and 
St4*1  endeaTored  to  regain  their  native  *eoun- 
trjr;  bat  they  eannot  be  deemed  piratea  or  rob- 
bere  in  tke  aenae  of  the  law  of  nationa,  or  the 
treaty  with  Spain,  or  the  lawe  of  Spain  itaelf  i 
at  leaat  ao  far  u  thoae  law*  hare  been  brought 
to  onr  knowledse.  Nor  do  the  llbela  of  Ruls  or 
Uontei  aaaert  uem  to  be  anch. 

TU»  poature  of  the  facta  wonld  aaem,  of  It- 
Mil,  to  put  an  and  to  the  whole  inquiry  upon 
tb>  menu.  But  it  ia  argued,  on  behalf  «f  the 
United  Stataa,  that  the  ahip,  and  cargo,  and 


enn  although  it  ahonld  he  eatablUhed  by  the 
moat  aatiafaetory  proofa  that  tbey  have  been  ob- 
tained by  the  gtOMcat  frxuda  and  impoiitlona 
upoa  the  eonaUtntad  anthoritlea  of  Spain.  To 
thia  argument  we  ean.  In  no  wiae,  aaaent  There 
ia  nothing  In  the  treaty  which  jnatifies  or  ena- 
taina  the  argumant.  We  do  not  here  meddle 
with  the  point  whether  there  haa  been  any  eon- 
nlvanoe  In  thia  illwal  traffic  on  the  part  of  anr 
of  the  colonial  anthoritlea  or  anbonlinata  ofi- 
eerm  of  Cuba;  beeanB^  in  our  view,  aneh  an 


pBraned,  n 
]aatioe,al< 


juatioe,  although  it  has  been  atrongly  prewed  at 
the  bar.  What  we  proceed  upon  ia  thia,  that 
alUiongh  public  doenmenta  of  the  government, 
accompanying  property  found  on  board  irf  the 
priTate  ahlpa  of  a  foreign  nation,  certainly  are 
to  be  deemed  prima  fade  evidence  of  the  facta 
which  tbey  purport  to  atate,  yet  they  are  al- 
wi^  open  to  M  impugned  for  fraud;  and 
whether  UmI  fraud  be  in  the  original  obtain- 
ing of  tbeee  dooumenta,  or  in  the  subsequent 
(randnlent  and  Ill^al  uae  of  them,  when  once 
It  ia  aatlafaetorlly  eatabliahed  it  overthrowa  all 
their'  aanotltr,  and  deatr^ya  than  aa  proof. 
Fr»ad  will  vitiate  any,  even  the  moat  aolemn 
tnuuactlona,  and  an  aaaerted  title  to  proper- 
ty, foondad  npon  It,  ia  utterly  void.  The  very 
lannaga  of  the  ninth  article  of  the  Treaty  of 
17BB  reqvlrea  the  proprietor  to  make  due  and 
BuAdent  proof  <d  nia  property.  And  how  ean 
that  proM  be  deemed  either  due  or  sufficient, 
wUoh  la  but  •  eonneeted  and  atalned  tissue  of 
(randt  nia  !■  not  a  mare  mle  of  munieipal 
(Mrlipnidenoa,  NoUiing  ia  more  dear  In  the 
WW  of  nationa,  aa  an  estahllabed  rale  to  r<^- 
■•B*]  Ute  their  righta,  and  duties,  •and  Inter- 


are  ahown  to  be  fraudulent,  they  are  not  to  be 
held  proof  of  any  valid  title.  This  mle  la 
familiarly  applied,  and,  indeed,  ia  of  every  day 
ooeUrieoM  la  caasa  of  priM  In  Uw  eontaaU  be- 


tween  bdligerents  and  nantrala,  aa  Is  arauMk 
from  numerous  eases  to  tw  found  in  the  Beporta 
of  this  court;  and  It  ia  jnat  as  appllcaUe  to 
the  transaetiona  of  dvU  latereourse  hetweeu  na> 


porta  of  the  United  SUtaa,  olalming  the  p 
leges,  and  Inununities,  and  rights  belMiglug  to 
bona  tide  anbjeeta  of  Spain,  under  onr  tre^jea 
or  laws,  and  ahe  should.  In  reality,  belong  to 
the  aobjects  of  another  nation,  wlueh  was  not 
entitled  to  any  sneb  privilegea,  Immunities,  or 
rights,  and  titt  proprlabwa  ware  seeking,  by 
fraud,  to  cover  Oidr  own  HI  -  '       '      — '  - 


I  Illegal  acta,  under 

_«n  be  no  doubt  that 

Id  be  the  duty  of  onr  courts  to  strip  off 
the  disguise,  and  to  look  at  the  case  aeeording 
to  Ito  naked  realltlea.  In  tlw  solemn  treatica 
between  nationa  It  can  never  be  preeumed  that 
dther  SUto  inteada  to  provide  the  meana  of 
perpetrating  or  protecting  frauda;  but  all  tho 

Erovialona  are  to  be  oonstrued  as  Intended  to 
i  applied  to  bona  fide  transactions.  Tbe 
seventeenth  article  of  the  treaty  with  Spain, 
which  pravidcB  for  certain  passports  sud  ov- 
tiflcatee,  as  avidenee  of  property  on  board  of 
the  ahlpa  of  both  Stotea,  Is  in  Its  terms  applioa- 
ble  only  to  cases  where  dther  irf  the  parties  I* 
engaaed  la  a  war.  This  artlde  required  a  eer- 
tain  form  of  passport  to  be  agreed  upon  I7  the 
parties,  and  annexed  to  the  treaty.  It  never 
was  annexed;  and  therefore,  In  the  ease  of  Tbt 
Amiable  Iiabdla,  S  Wheaton,  1,  It  was  held  ta- 

It  Is  also  a  moat  important  eonalderatlon  in 
the  present  esse,  whidi  ought  not  to  be  loat 
sight  of,  that,  supposing  theae  African  negroaa 
not  to  be  alavea,  but  kldnaf^ed  and  free  ne- 
groes, tiie  treaty  with  Spain  cannot  be  obllgk- 
tory  upon  them;  and  the  United  SUtea  are 
bound  to  respect  their  rights  as  much  as  thoae 
of  Spanish  subjects.  The  oonfiiet  of  righto  be- 
tween the  parties  under  such  drcumatonoea, 
becomea  poaitiva  and  inevitable,  and  mnat  be 
dedded  upon  tlia  eternal  principles  of  jusUea 
and  International  Uw.  U  the  eontest  weia 
about  any  goods  on  board  of  thia  ship,  to  whld 
American  citiiena  asserted  a  title,  which  was 
■denied  by  the  Danish  elalmaots,  there  [*5*« 
could  be  no  doubt  of  the  right  of  sneh  Amari- 
caa  dtliens  to  lltigato  thdr  elaima  before  an^ 
competent  American  tribunal,  notwlthatondli^ 
the  treaty  with  Spain.  A  fortiori,  the  doetrfne 
must  ap^y  where  human  Ufa  and  human  lib- 
erty are  In  iaaue,  and  eonatltnto  the  very  es- 
aeace  of  the  eontfoveray.  The  treaty  with 
Spain  never  eould  have  iotended  to  take  away 
the  equal  righto  of  all  foraignera  who  ahould 
oottteat  thdr  elaima  before  any  of  our  courto  to 
equal  Juatloa;  or  to  deprive  aneh  foreignera  nt 
the  noteetloa  given  them  by  other  treaties,  or 
by  the  general  law  of  nations.  Upon  the  maz- 
lii  of  toe  case,  then,  there  doea  not  seem  to  ■» 
to  be  any  ground  for  doubt  that  tbeee  negroaa 
ought  to  be  deemed  free;  and  that  the  Spaniah 
Treaty  Interposes  no  obstacle  to  the  just  assep 
tlon  of  their  rights. 

There  la  another  eonalderation  growing  oat 
of  this  part  of  the  ease  whieh  atceasarily  rises 
In  Indgment.  It  Is  observable  that  the  United 
States,  in  their  original  daim,  Aled  it  in  the  al- 
ternative, to  have  the  negroes.  If  slaves  and 
Spaniah  property,  restored  to  the  ^^ietorsi 


•r,  If  Mt  ilftTCi,  bat  MfnM  who  had  bMa 
tnMBortad  fron  AfrIn,i]i«ioUUcRirftIiaUira 
at  tk*  United  StaUa,  ud  brmglit  into  Um 
Ualtod  StAtoa  MMtnrr  to  Um  mum  km,  thn 
tk*  eonrt  to  paa  u  Mdar  to  tOMbh  tb*  United 


the  Sd  of  Hsreh,  Ul»,  oh.  £24.  Tbe  United 
Stetes  do  not  bow  fauict  npoa  u^  »filiin«ao«  of 
tUa  pftrt  of  tba  deerMi  ud,  tu  onr  judgment, 
apon  tha  ndBittod  fneta,  Unic  ii  no  ground  to 

......  »  within  th«  pnrriew 

—  ittar  of  OUT  — 
we  BttroM  w«ra 

._'  taknn  from  Africa,  or  brongnt  to  tb« 

United  StatM  in  oontnTention  of  thoae  wts. 
Whan  the  AniitAd  anired  he  w>a  In  powe*- 
■ion  of  t)w  n^Toe*  aaMrtlng  their  freedmn, 
And  In  no  eenM  could  tliqr  poMlblj  intend  to 
■  •7*1  import  tlMouelveo  liere  w  *atnTM,  or 
for  MM  ■•  Bl>Te«.  In  thii  view  of  tlw  matter, 
tut  nut  of  the  d«;ree  of  tbo  Dbtriet  Court  b 
anmntntalnAblo,  nad  muat  be  rcrreread. 

Tbo  view  which  has  been  thua  taken  of  this 
«Bae,  upon  the  merits,  under  the  flrat  point, 
rendan  it  wboltj  unneeceeary  for  ue  te  give  toy 
"pinion  upon  the  otlier  poin^  a*  to  the  ri^ht  □( 


t£o  i 


■  United  StatM  to  intervene  in  thii 
umer  already  atated.   We  diamiss  thia,  there- 
fore, as  well  as  aenral  minor  pointa  made  at 


tbe  wUTage 
Unitad  Statea  do  not  now  deaire  to  Interposa 
an7  obateele  to  the  alknranee  of  it,  U  it  is 
deemed  nawnable  bj>  the  eonrt.  It  was  a  high- 
Ij  meritorloos  and  naefnl  aarriea  to  the  pro- 
1«  Ii.  ed. 


8M 

priatora  of  tin  ahlp  and  eaige;  and  «u(b  as,  Inr 
tha  gsBwal  Bflneiides  of  i^ritime  law,  is  al- 
ynj*  dewid  a  jnst  foundation  for  salTage. 
lite  rate  allowed  bj  the  court  doee  not  leem  to 
aa  to  have  be^  beyond  the  ex«elsa  of  a  sound 
disentiod,  ander  the  very  peenliu  and  emhar- 
""liiV  eirew— tewcea  of  tbe  out. 


far  as  It  dirMto  t 
tlie  President,  to  be  transported  to  Africa,  In 
puranaace  of  tlie  Aot  of  tha  Sd  of  Uareh,  181B; 
and,  aa  to  this,  it  ought  to  be  rareraed:  and 
that  the  said  netpoea  be  declared  to  be  free, 
and  be  dismlaoed  from  ttw  enstody  of  the  aonit, 
and  go  without  day, 

Ur.  JiMttes  Baldwin  dissentad. 

This  cause  cane  on  to  be  heard  on  the  tran- 
aeript  <rf  the  record  from  the  Cinnit  Court  of 
the  United  SUte^  tor  the  Dittrict  of  Conneeti- 
cut,  and  waa  argued  by  oounBelj  on  oonalder- 
ation  whereof,  it  le  the  o[4niou  of  this  oourt 
that  there  is  error  in  that  part  of  the  decree  of 
tlie  Cirenit  Court,  affirming  the  decree  of  the 
District  Court,  wliicb  ordend  the  said  negroes 
to  be  delJTered  to  the  President  of  the  United 
Stotee,  to  be  traaaportwd  to  Africa,  in  parsu- 
ance  of  the  Act  nt  Ccmgreas  of  the  Sd  of  Harch, 
I81B;  and  that  aa  to  that  part,  it  ought  to  be 
rerersed;  and,  in  all  other  reapeets,  that  the 
SMd  decree  of  the  "Circuit  Court  ought  [*ftf  8 
to  be  affirmed.  It  is  therefore  onlered,  ad- 
judged and  decreed  1>v  this  court,  that  tlM  de- 
cree of  the  said  Cirenit  Court  be,  and  the  same 
is  hereby  alBrmed,  except  as  to  the  part  afore- 
said, and  M  to  that  part  that  it  be  reversed; 
and  that  tiM  cause  be  remanded  to  tlw  Circuit 
Court,  with  directions  to  enter,  in  lieu  of  that 
part,  a  decree  that  the  aald  negroea  be,  and  an 
hereby  declared  to  be  free,  and  that  tbey  be 
dismissed  from  the  custody  of  the  court,  and 
be  discharged  fnmi  the  suit  and  go  thataa< 
qnlt  without  day. 
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PHILIP  PENDLETON  BABBOUE, 


1  ItrrUMB  Onm  sr  ■ 


I  OM  of  the  oUMt  md 

MpecUble  in  Tlrnnift.  Hit  gTMt-tnodlmthar 
WM  &  nwTohuit  <rf  Scotland,  who  umiilgratod 
to  thU  eotmtrj'.  EIi  grmadfatber  wu  tM  fUtt- 
— r  Koi  tint  sottltr  of  the  eountr;  (Ting  be- 
mn  tha  oaatei  _.  ..     ■~. .    ■^. ..      ._  . 

the  SouthwMt  n 


Barhour,  Inhcritad  ooiuideniU*  wealth,  and 
wu  a  namber  of  the  old  Houae  of  Burgtuea, 
from  the  then  rtrj  large  eotmtj  of  OraiiM. 
He  wae  one  of  thoee  who,  in  170>,  etfued  tlw 
'Tfon-Importatlon  Act,"  between  thii  oouDtrj 
and  Great  Britain.  After  the  formation  of  the 
Union,   be    waa    aleetad   to    tho    LegieUtnre. 


a  truly  intelligent  and  patriotic  man." 

On  the  maternal  aide,  aa  hie  name  indicatee, 
JndfB  Barboor  waa  rdated  to  the  Pendleton 
family,  hia  |p«ndmotbar  having  been  the  aunt 
of  the  dletingniahed  Judge  Pendleton.  Philip 
Pendleton  Bu-bour  waa  bom  oa  the  Zfith  of 
Haj,  17B3.  Owing  to  Ua  great  honitaUty, 
and  a  long  eerica  of  diaaatere,  hie  father  waa 
unable  to  afford  him  that  liberal  education 
which  hla  talenta  and  early  promiae  would  have 
juatifled.  He  waa,  however,  aent  early  to 
•ehool,  whoe  he  eoon  daveloped  many  of  thoae 

nlitiei  for  which  he  waa  af terwarda  ao  Juetly 
ingulahed.  He  azhibitod  great  aptitude 
tor  the  aemiiUtion  of  languagea;  and,  with  a 
comet  taate  and  atronc  memory  aought  out, 
and  retained  through  lin,  the  beauties  of  the 
Greek  and  Roman  claaaice.  Even  in  the  per- 
formance of  the  taaka  of  a  country  school,  he 
maalfeeted  that  predaion  of  Information  and 
depth  of  aeareh,  which,  on  a  broader  theatre, 
ai^  earried  to  hi^er  aubjecta,  won  for  him  a 
wide-apread  and  enduring  repatatlon.  He  re- 
mained at  acbool  until  the  end  of  ITSS.  Dnr. 
ing  the  early  part  of  IKIO,  he  atndied  law  at 
hraia;  but.  In  October,  determined  to  vlait 
Kentucky,  where)  under  great  difficulty  and 
anbarraasment,  be  eomneueed  the  practice 
of  hiw.  In  the  aummer  of  1801,  he  yidded  to 
the  perauaaiona  of  hla  frienda  to  return  to  Vir- 
ginia; and,  having  borrowed  the  neeeaaary 
fnada,  apent  one  aeadon  at  William  and  Hary 
OoUwe.  In  1802,  he  reanmed  the  practice  m 
Uw  In  Vi^inla.  In  October,  1804,  he  wm 
united  to  Pranceo  T.  Johneon,  dangfater  of 
OoL  Benjamin  Johnaoti,  of  Orange  County,  Vir- 
ginia. Daring  the  next  eight  yeara,  he  applied 
himaelt  nnceuin^  to  hla  profearfm   In  1812 


ha  waa  elected  to  the  Aaaembly,  where  he  con- 
tinued two  aeaaiona.  In  1814  he  waa  elected 
to  Oongreaa,  where  he  continued  until  182$. 
Whilat  there,  he  waa  ehairman  of  the  naval 
and  jndidan  committeea;  and,  in  1821,  waa 
Ipe^er  of  the  Houae  of  Bepreienta- 


the  profeaaorahip  of  law  in  that  Inatitution, 
and  waa  preaaed  by  Mr.  JelTeraon  to  aoeept  it 
He  refuted  thla  atation,  however,  and  waa  ap- 
pointed Judge  of  the  General  Court  of  Vir- 
ginia. In  1B2T,  at  the  written  requeat  of  a 
majority  of  his  old  consUtuenbi,  he  reaigned  hia 
aeat  on  the  bench,  and  waa  re-elected,  without 
omoeition,  to  Oongreaa.  In  182t,  together 
with  the  illuetrioua  Madlaon,  he  waa  ehoiien  to 
repreaent  the  county  of  Orange,  in  the  conven- 
tion called  to  amend  the  eonatltnUoi  of  Vlr- 
riuia.  He  preeided  over  the  deliberationa  of 
fliia  body  In  a  manner  which  elicited  the  appro- 
bation of  Ita  membera.  He  waa  alao  preaijent 
of  the  anti- tariff  convention  which  met  In 
Philadelphia.  In  1830.  he  retired  from  the 
praetiee  of  a  prot«eaion  which  had  yielded  him 
considerable  iKaltb,  and  of  which  he  had  been 
one  of  the  bri^test  omamenta,  and  aooeptad 
the  atation  of  Federal  Judge  for  the  Baaten 
Dittriet  of  Virginia.  The  chancellomhip  waa 
offered  to  him  and  declined,  as  was  also  the 
poet  of  Attorney -OeneraL  He  refused  the 
nomlnatione  for  a  aeat  in  the  Court  of  AppeeJa, 
the  gubernatorial  chair,  and  the  Senate  of  the 
United  States.  Aa  federal  Judge,  he  won  new 
bonore,  and  ebowed  himaelf  worthy  of  the 
high  and  mviable  station  to  which,  in  I8SA,  he 
waa  called,  that  of  Aaaociate  Judge  of  the  Bn- 
preme  Court  of  the  United  States.  Having 
tfaua  reached  the  height  of  the  profession 
which    he    had   cboeen,    he    was    nnweariedly 

itriving  with  a  virtuous  ambition  to  win  thM 
fame  which  great  ability  can  only  |di*e  whea 
Joined  with  pure  prindplea,  when  death  ant 
1dm  (rft  in  his  useful  career,  and  roblied  oar 
country  of  one  of  Ita  most  ^etingnished  sons. 
It  remain*  for  ns  to  talu  a  brief  notice  of  the 
profesalonal  attaimneal*  and  Jndidal  ebarMter 

-"     '    ' '  It  ha*  beta  a'      *- 


of  Mr.  Justice  Barbour. 


porUoe 

>litlcal 


1  already 
f  hia  life 


employed  in  active  politbal  duties  and 
purauita,  which,  if  not  incompatible  with,  are 
(to  say  the  least]  1^  no  meana  favorable  to  the 
eoltivatlon  of  Judicial  knowledge,  or  to  found  a 
eoUd  reputatiou  in  the  law.  He  did  not,  how- 
ever,  at  any  time  relax  hia  vigilance  In  hla  pro* 
feaalcmal  atudiea,  or  become  Indifferent  to  pro- 
fessional sncoeas-    Ob  the  eoatrary,  he  bad  tha 


■abdtloB  to  aoqnln  all  tk*  kwiwhdga  iridBh 
vlcht  k«  OMfnl  ta  U«  pnetin  at  th«  bar,  uid 
thi  parMTering  inuMi  to  ranaonnt  all  im- 


Im,  iMlinlag  to  mbtiUtr  In  dtaqnUOoa,  bat 
Mt  HbM  by  lb  Ho  waa  aanuat,  candid,  pa- 
tfnt,  aad  laborioiu  in  all  Ui  InTcatlntiona; 
folBk  to  dlaonn  tba  nal  point*  and  nwrita  of  a 
eaM,  b«t  alow  in  atflrlnf  at  iia  own  oraolu- 
itaoa.  Bia  taleata  mro  «  a  UjA  oite*;  b«t  ha 
wna  diatingnlihod  kaa  for  briDUuieT  of  aSbrt, 
tkan  for  pm^oadoiu,  doae,  and  Tlmona 
rr< inning  Ho  aovi^  mm  to  be  aloqiMnt  than 
to  bo  aoenratoi  laaa  to  peraoado  by  '"' 


portlnaat,  exaet,  and  lIluatntlTa. 
aad  tonu,  and  not  nwwly  rMBota  or  loooo  anal- 
oglaa  to  ifin  It  offaet.  Wben  bo  waa  elovatod 
to  tba  banah,  be  fdt  a  deep  and  omaeieDtiona 
■aae  of  bla  MB  tetl 


matter  all  tbe  approprMa  learning  to  dtaAargi 
them  In  tbe  ben  manner;  aad  eapeelaUT,  aftw 
hia  ^pointment  to  the  benob  of  tbe  Snprenie 


eminence  In  that  etation.  n« 
men  arcr  labored  with  moco  entire  eneeeae  li 
woek  a  noble  pnrmlt.  Daring  Ua  brief  ean« 
la  t&at  eourb  he  widened  and  deepened  thi 
fonndatione  of  Ua  Jodlelal  learning  to  an  ei- 
traordinaiT  oxti^ti  'Ua  Mutation  eonetantlj 


menta  ware  Uetaned  to  with  Jncreaeed  rwpcd 
and  profound  eaafldetie*.  If  bo  had  nni 
manf  fean  with  good  health,  ha  eonU  not 
have  failed  to  bare  won  the  hl^teet  dirtiM- 
Uon  for  an  the  qnaUtiaa  which  gin  ^gaitrtri 
antboritr  to  the  bench.  It  might  bo  truly  mU 
of  Um,  that  he  waa  not  only  oqnal  to  all  Ot 
fiuutioaa  of  Ua  Ugh  atatlon,  bm  above  thtn. 

Par  negotUaj  at  anpm •   """  '~  " 

loot,  by  hie  death,  a  brl^t 
run  and  BfoUMo  |atriak 
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ullted,  and  tb 
tbat  the  bill  t 
pre-exlitlDS  de 
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the  d" 
the   L 


r  )M 
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The  holder  ol 
li  oot  boDDd  to 
tor  a  valuable 


nlie  or  provide, 
dilon  In  triala  i 
rolted  Rtatea,  1 
fonolr  beeo  >a[ 


the  loot  trlbn 
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ON  a  eertlficftU  of  dlvIalftB  from  the  ClrcoH 
Court  Of  the  United  St»tea  for  the  Southera 
Diitriet  of  New  York. 

Thli  aetlOQ  wm  iiuUtnted  in  the  Cinndt 
Court  upon  ft  Mil  of  exchmnge,  dated  at  Port- 
land in  the  BUte  of  Maine,  on  the  fint  day  of 
May,  1636,  for  one  thousand  five  hundred  and 
thirty -elz  doUan  and  thirty  ceata,  payable  ilx 
moDtha  after  date,  drawn  by  Nathaniel  Norton 
and  Jarlui  S.  Keith,  upon  and  acoepted  by 
the  defendant,  the  UIl  having  been  drawa 
to  the  order  of  Nathaniel  Norton,  and  by  him 
indorsed  to  the  plaintiff.  The  prindpal  and 
interest  on  the  bill,  up  to  the  time  of  trial, 
amounted  to  one  thousand  eight  hnndred  and 
■izty-two  dollare  and  six  eenta.  The  defense 
to  the  action  rested  on  the  answers  to  s  UU  of 
discovery  filed  by  the  defendant  asainst  th* 
plainUff,  by  which  It  appeared  Uuft  the  UU 
had  been  reoelTed  by  him  from  Nathaniel  Nor- 
ton, with  another  draft  of  the  same  amount  In 
payment  of  a  protested  note  drawn  by  Norton 
and  Keith,  and  which  had  been  paid  hj  him  to 
"—'■•-■      When  the  drrft  wi  *     " 


defendant,   who   resided  In   New    ...       

plaintiff  had  no  knowledge  of  tte  eonrideratloB 
which  had  been  i«ael<red  for  the  aaceptsnee, 
and  had  no  other  transaction  with  the  aefead* 
Ho  had  rooslTed  the  drafts  and  accept- 
■  la  payawnt  of  the  protested  note,  with 
II  belief  that  the  same  were  jnatly  dtie,  no- 
cording  to  thdr  tenor;  and  he  had  ao  otlwr 
security  for  the  payment  of  the  proteatad  aoto 
except  the  diafta,  nor  had  he  any  knowledgn  ot 
any  contiact  or  deaUng  between  the  defeiuLant 
and  Norton,  out  of  wUch  the  aald  draft  aroae. 
The  defendant  then  offered  to  prore  that 
the  biU  of  exchange  was  accepted  oy  him  as 

Ert  conalderatlon  for  the  purchase  of  eertldn 
ids  in  the  State  of  Maine,  of  whicb  Keith 
and  Norton,  the  drawers  of  the  bill,  represented 
themselves  to  be  the  ownen,  and  reprcoented 
them  to  be  of  great  value,  made  certain  oetl- 
mates  *of  them  which  were  warranted  [*• 
by  them  to  be  correct,  and  also  contracted  to 
convey  a  good  title  to  the  land;  all  of  which 
representations  were  In  orery  respect  fraudu- 
lent and  false;  and  that  said  Keith  and  Nortixi 
have  never  been  able  to  make  a  title  to  the 
lands:  whereupon  the  plaintiff,  by  his  coonsal, 
objected  to  the  admission  of  said  testimony,  or 


eraUon  on  which  said  hiU  waa  aeeeptcd,  under 
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lh«  imetm  kforauid  Mlinlttod  by  the  defendant, 
and  thoM  proren  by  him,  b]r  reading  »aid  an- 
■wen  In  equity  of  the  plaintiff  in  evidence. 
And  the  judge*  of  the  court  divided  in  opinion 
on  the  point  or  question  of  law,  whether,  under 
Um  fatita  laat  mentioned,  the  defendant  was 
ottitfed  to  the  aante  defense  to  the  action  ••  if 
tlie  cult  wu  between  Uw  original  parties  to  the 
UU,  that  li  to  aay,  tb«  MOd  Norton,  or  the  said 
Norton  and  Keith,  and  the  defendant;  and 
whether  tlw  evidence  so  offered  in  defense  and 
objected  U>  was  admissible  as  against  the 
platatUTa  in  this  action. 

And  thereupon  the  said  pobt  or  question  of 
taw  waa,  at  tne  request  of  the  counsel  for  the 
•aid  plaintiff,  stated  M  above  under  the  direc- 
tion of  the  judges  of  this  court,  to  b«  certified 
nnder  the  seal  of  this  court  to  the  Supreme 
Court  of  the  United  SUtas,  at  the  next  session 
Uiereof  to  be  held  thereafter,  to  be  finally  de- 
cided ]>)r  the  aald  last  mentioned  court. 
'  The  case  wm  anbrnittcd  to  the  court  on 
printed  arguments  by  Mr.  Fessenden  for  the 
pUnriff,  and  by  Mr.  Dana  for  the  defendant. 

Mr.  Feuenden  argued  that  the  defense  offered 
and  objected  to  is  no  defense  as  against  the 
plaintiff  in  this  action.  The  right  of  the  plaintiff 
to  recover,  rtnting,  in  the  first  place,  on  admis- 
sions and  proo.',  Is  established  prima  facie.  The 
defendant,  by  Us  course  of  proceeding,  has 
admitted:  First,  that  the  bill  In  suit  waa  in- 
dorsed to  the  plaintifT  during  its  course,  as 
negotiable  paper,  about  fire  months  before  it 
became  due,  according  to  Ita  tenor. 

Second.    That  when  it  was  received  by  the 

tlalntiff,  he  liad  no  notice,  or  knowledge,  or 
itimation  of  any  fact  to  the  dishonor  of  the 
UU;  on  the  contrary,  he  was  assured  by  his 
4*1  debtor  it  wmild  *be  p^d  promptly  at  ma- 
tnntj,  and  that  previous  acceptance*  given  in 
payment  of  the  sale  of  land  lutd  been  paid  at 
Baturity. 

Third.  That  the  acceptance  was  taken  in 
payment  of  a  pre-existent  debt,  and  that  the 
pluntiff  had  no  other  security  for  the  debt 
dne  to  liim  bv  Norton  and  Eeitb  but  this  ac- 
esptsnoe,  and  an  acceptance  of  the  same 
character  for  the  residue  of  Us  claim  on  Nor- 
ton and  Keith;  and  that  on  receirine  the  ac- 
osptanee  he  had  pven  up  the  note  <»  Norton 
and  Kdth,  wUch  had  been  indorsed  by  one 
CUId. 

By  the  caaes  of  Bank  of  Sallna  v.  Babcock 
•t  aL  21  Wendell,  4»;  and  Bank  of  Sandusky 
▼.  SeovUle  et  at.  24  Wendell,  116,  it  distinctly 
upean  (hat  the  latest  opinion  of  the  Supreme 
Cwat  of  New  Tork  is  (and  seemingly  as  If 
that  eoatt  had  never  dedded  otherwise]  that 
ModTlng  nuotlaUe  paper  In  payment  of  an 
antecedent  debt.  Is  the  same  thing,  in  aU  re- 
spects, as  regards  tlie  rights  of  tne  recipient 
indtmee  of  such  paper,  as  If  he  bad  paid 
money,  or  any  other  valuable  consideration  for 
it,  at  the  time,  on  the  credit  of  the  paper. 

But  if  tliese  cases  cannot  be  reconciled  with 
tte  pblntlir,  Swiff  s  side  of  the  present  question, 
are  they,  nnsustained  as  they  are  by  ^iks  de- 
•Islona  u  anv  other  of  the  States  In  this  Union ; 
resting,  as  they  do,  on  an  obvious  misinterpre- 
tation of  tlie  cue  of  Ooddington  v.  Bay;  and 
contradicting  as  they  do,  the  earlier  decirion 
of  the  same  court  on  the  very  point,  In  the 
caae  of  Warren  t.  IjwA,  wUch  has  been  re- 


ferred to;  and  tending,  as  they  do,  to  drin 
commercial  negotiable  paper  out  of  one  of  tb* 
paths  of  Its  greatest  untility— are  they  still  ta 
overthrow  the  decisions  of  this  court  in  tb* 
cases  of  Ooolldge  v.  Payson,  and  Townsley  v. 
Siimralll  It  is  contended,  on  the  part  of  the 
defendant,  that  they  are,  and  that  this  high 
court  is  bound  to  follow  them  with  unreasoning 
submisaion,  because  the  bill  in  question  was 
drawn  on  the  city  of  New  York,  in  the  Stats 
of  New  York;  and  on  account  of  the  34th  sec- 
tion of  the  Judiciary  Act  of  I7B9,  which  pro- 
vides, that  "the  laws  of  the  several  States,  es- 
ceftt  where  the  Constitution,  treaties,  or  statutes 
of  the  United  States  shall  otherwise  require  oc 
provide,  shall  be  regarded  as  rules  of  decision, 
in  trials  at  common  law  in  cases  where  Uwy 
apply." 

In  answer  to  this.  It  I*  urged  that  In  the  Aral 
place,  after  observing  *tliat  it  is  not  pre-  {'5 
tended  that  the  decisions  of  the  Supreme 
Court  of  New  York  referred  to  are  founded 
on,  or  are  in  exposition  of,  the  constitution  or 
any  statute  of  that  State,  that  the  phrase  "^wa 
of  the  several  States,"  in  the  34th  section  of  the 
Judiciary  Act,  means  nothing  else  than  the 
written  constitutional  system  and  statutes  of 
such  States;  and  that,  if  the  framers  of  the  acl 
of  Congress  had  not  known  that  alt  the  State 
had  such  written  constitutions  of  gnvemmei.i 
laws  of  paramount  authority  in  thoae  States 
and  hod  not  wished  to  frame  thdr  enaetuent! 
in  language  popular  and  oomprehoiaivt^  ■« 
well  as  accurate,  they  would  havs  oaed  tbf 
word  "statutes,"  the  appropriate  technical  worO 
for  laws  framed  by  the  Legislature,  iustMd  of  tlte 
word  "laws."  If  they  had  intended  to  embraoc 
in  the  section  the  traditionary,  or  otiierwise  de 
rived  common  law  of  such  Suite*,  aa  expoundei] 
t^  tlw  dedsioDS  of  the  State  conrta,  befaw,  a.: 
they  were,  suholars  as  weU  aa  lawy«fa,^uey 
would  have  incorporated  in  the  esction,  t^  way 
of  substitute  or  addition,  some  such  general 
|)hrasa  aa  "systems  of  law."  In  common  par 
lance,  the  word  "laws,"  in  the  plural,  means, 
and  did  mean  in  178S,  legislative  enactment*. 
The  same  word  also  embraces,  popularity  and 
technically,  when  speaking  of  the  r^nlations 
of  the  respective  United  States,  tlwir  constitu- 
tions of  government  as  well  as  their  le^^lativa 
enactments;  and  the  former,  as  well  aa  thi 
latter,  were  doubtless  intended  to  be  indnded 
in  the  thirty-fourth  section.  For  these  reaann 
the  word  '"laws,"  instead  of  the  word  "stat- 
utes," makes  part  Of  the  section. 

It  is  admitted  that  if  the  bill  had  been  dsllr 
ered  to  Uie  plaintiff  by  Norton  for  value  deliv- 
ered to  him,  Norton,  at  the  time  on  the  atrength 
credit  of  the  UU,  the  defense  should  be  re- 
jected. 

But  it  Is  contended  on  the  part  of  the  defend' 
ant,  that  Inasmuch  as  the  bill  waa  received  by 
the  plaintiff  in  payment,  though  it  were  absolute 

Kyment  of  apre-ezJstingdebt,  and  tbon^  hs 
s  no  evidence,  m,  security  for,  such  debt, 
izcept  the  new  security  in  lus  hands,  received 
n  payment  of  the  old;  the  bill  in  question  was 
lot  Indorsed  to  him  in  the  usual  course  of  trade, 
10  aa  to  give  him  any  rights  as  the  holder  of  it, 
different  from  those  of  the  person  who  tians- 
fcrred  it  to  him ;  however  he  may  have  received 
it  fairly  and  in  good  faith,  and  without  noties 
of  anything  whuh  would  diaenaUe  the  party 
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•"]  traarfarrinf  It  to  Um,  to  *r«eow  H  of  tka 
Mceptor,  and  however  the  fut  nay  be  m  to  iti 
■riguMl  lawfulneea.  TMb  it  the  aucBtion  for 
the  eonrt  to  decide,  sind  it  te  contended  that  the 
UU  bong  •■>  trftneferred  and  received  in  pay- 
Mnt  of  ■  pre-existing  debt,  give*  the  indorsee  at) 
Ike  right*  as  against  Um  acceptor  which  he  would 
fasTe  had,  if,  at  the  time  he  received  it,  he  had 
^•Id  the  anunmt  of  It,  ia  motiej,  to  the  indorser. 
It  Mitaialr  should  be  ao.  The  use  of  nego- 
Uahle  paper  nas  hardlj  twen  of  greater  servloe 
to  drmsad  man,  la  facilitating  the  traasmlsiloB 
W  tha  rqidrslent  of  monej,  and  thus  In  answer- 
tag,  in  soma  respects,  the  purpoees  of  money 
ttaelf,  than  In  prereDting  hostile  proceedings  in 
■onrta  of  law  for  the  collectian  of  monej'  due. 
Indeed,  one  of  the  principal  good  effects  of  the 
fnnaar  is,  that  it  tends  to  prevent  suits  at  law. 
Ib  point  of  fact,  thousands  of  suits  have  been 
prevented  b7  receiving  a  hill  of  exchange  ~~ 
pnunlssorj  note,  with  an  additional  nana  ui 
tt,  payable  at  a  future  day,  In  discharge  d 
debt,  which  although  due,  the  debtor  at  the 
Bomcmt  oonld  discl^ge  in  no  other  way.  But 
IT  ft  comes  to  be  settled  by  Uw  that  the  creditor 
tipon  such  an  occasion,  must,  at  hia  peril,  asceT' 
tain  that  the  additional  party,  whose  name  ii 
npoo  the  paper,  has  no  good  defense  to  its  pay' 
nent  as  against  the  person  proposing  to  transfei 
H  to  aneh  creditor, 
lieu 

otherwise  would  not  have  been  commenced. 

This  hi^  oourt  has  once  and  again  decided 
tka  very  queatlon  involved  in  this  case,  in  the 
(■so  of  Coolidge  et  el.  t.  Paysoo  et  al.  2  Wheat- 
OS,  60  to  TS;  and  in  Townsley  v.  Sumrall,  B 
Patera,  170  to  180. 

The  general  rule  aa  to  negotiable  paper  is, 
that  where  It  is  not  unlawfiJ  and  void  in  its 
Inception,  he  to  whom  it  Is  transferred  while 
enrrent,  in  due  form,  and  who  receivea  it  in 
food  faith,  and  for  a  valuable  consideration, 
without  notice  of  anything  which  would  ez- 
onarnte  the  maker  or  acceptor  of  it  from  paying 
It  to  the  one  from  whom  he  receives  it,  can 
neover  its  amount  from  such  malcer  or  acceptor, 
although  the  party  from  whom  he  received  it 
eonld  not.  Lord  Raymond,  TSS;  I  Ballceld, 
IH;  S  Balkeld,  Tl;  Grant  v.  Vaughan,  3  Bur- 
rows, 1616.  But  surely  the  discharge  of  a 
fast  debt  Is  a  valuable  consideration.  Comyn's 
T*]  'Digest,  New  York  ed.  of  1SS4,  Vol.I.page 
•00,  Utie,  "Action  on  the  case  upon  assumpsit." 
B,  t,  "Discharge  of  a  debt  a  good  consideration 
to  raise  an  aseumpsit.'  In- Baker  v.  Arnold, 
S  Oainea'  Bep.  279,  It  was  decided  by  the 
Supreme  Court  of  New  York  that  in  an  action 
bv  the  indorsee  of  a  note,  not  void  In  its  crea- 
tfon,  and  indorsed  before  it  became  due,  the 
consideration,  as  between  previous  parties  to 
tha  noU,  could  not  be  inquired  Into.  In  Bussell 
<r.  Ball,  S  Johns.  Rep.  BO,  a  deciaion  upon 
ibnilar  prindplee  will  be  found.  Cited,  also, 
Warren  t.  Lynch,  S  Johns.  339. 

But  it  Is  contended  on  the  part  of  the  defend- 
ant, that  later  decisions  by  the  Supreme  Court 
of  New  York  have  established  an  oppoalte 
priadple,  and  that  receiving  a  note  in  payment 
sf  A  pre-existing  debt  Is  not  receiving  it  In  the 
Mnal  course  of  trade,  nor  on  a  consideration 
rtdch  gives  the  indorsee  any  righta  on  the  paper 
•Qfond  those  of  the  indorser. 
lO  Zb  ed. 


The  phrase  "nmal  wmum  «<  traA^  la  inthat 

vague  and  ludeflnite.  It  was  once  tha  usual 
course  of  trade  to  pay  debts,  and  It  should  still 
be  so.  Host  of  the  notes  discounted  at  banlca 
are  given  for  the  renewal  of  notes  to  fall  due, 
or  for  Uie  payment  of  pre-existing  debts. 

The  later  decisions  of  the  Supreme  Court  of 
New  York,  referred  to,  are  professedly  founded 
on  principles  all^(ed  to  be  decided  in  the  case 
of  Bay  V.  Coddlngton,  5  Johns.  Chsn«cry  Ren. 
M,  and  the  same  ease  under  the  name  of  Cod- 
dlngton V.  Bay,  decided  in  the  Court  of  Cor- 
rection of  Errors  of  that  State,  on  appeal.  90 
Johns.  Rep.  037.  This  case  does  not  suiitain 
the  position  of  the  defendant.  It  was  decided 
by  Chancellor  Kent  expressly  on  the  ground 
that  'Hhe  defendant  did  not  receive  the  notes 
in  the  oourse  of  business,"  nor  in  payment  in 
part  or  in  whole  of  any  then  existing  debt.  In 
the  Court  for  the  Correction  of  Errors  the  de- 
cision of  Chancellor  Kent  was  affirmed.  In 
the  eaae  of  Ward  at  aL  v.  HoweU,  S  Wend.  170, 
the  noto  was  not  received  In  payment,  but  as  a 
security.  The  other  eases  referred  to,  Rowea  v. 
Botheraon,  10  Wend.  SS;  Ontario  Bank  ▼. 
Worthington,  1!  Wend.  GS3)  and  Payne  t. 
Cutler,  13  Wend.  OOB,  are  ail  founded  on  tha 
principal  laid  down  by  Savage,  Chief  Justice, 


U  TheOntario  Bank  t.  Worthington.   "If  the 

bine,  be  Is  in  the  same 

situation  as  before  he  took  the  paper,  'and  [*• 


plaintiff  fails  be  loses  nothlnc 


it  was  his  fault  if  he  did  not  inquire  into  tha 
value  of  the  paper,  and  the  defense  against  It; 
and  all  the  cases  assume  that  the  case  of  Cod- 
dlngton T.  Bay  decided  what  It  did  not  dedde." 

Whensoever  a  person  receives  a  note  or  bill 
in  payment  of  a  pre-existing  debt,  he  does  lose 
something  if  he  cannot  collect  the  subatitute  he 
receives.  Be  loses  the  debt  He  does  not  stand 
in  the  same  situation  aa  before  he  took  the  note 
or  Ull.  The  same  parties  holden  on  the  old 
and  extinguished  evidence  of  debt,  may  be  on 
the  new  which  he  receives,  and  they  may  not. 
If,  then,  these  dedsions  of  the  Supreme  Court 
of  New  York  rest  essentially  on  the  prindple 
stated  by  Chief  Justice  Savage,  they  are  not  at 
war  with  the  law  which  is  contended  for  tn  the 
present  case. 

For  these  reasons  it  is  contended  that  the  34Ui 
section  of  the  Judiciary  Act  does  not  render  It 
obligatory  upon  this  court  to  disregard  its  own 
decisions,  and  follow  those  of  any  court  of  tha 
State  of  New  York,  iipon  a  general  question 
like  the  present,  not  affected  by  any  statute  of 
that  State,  although  the  bill  of  exchan^  in 
question  was  drawn  on  the  city  of  New  York. 

But  if  law  Is  otherwise.  It  is  eubmittrd  that 
the  decisions  of  the  highest  court  of  the  Stato 
Is  the  Court  of  Correction  of  Errors.  Gelson 
V.  Hoyt,  3  Wheaton,  248.  In  the  Court  of 
Brron  of  New  York,  the  decision  in  Bay  V. 
Coddington  has  been  spoken  of  with  disappro- 
bation. 

If  there  is  any  question  of  law,not  local,  but 
widely  general  in  its  nature  and  effects,  it  is  the 
present  question.  It  Is  one  in  which  foreigners, 
the  dtliens  of  different  States,  in  their  contests 
vrith  each  other,  nay,  every  nation  of  the  dvil- 
lied  commercial  world,  are  deeply  Interested. 
By  all  without  the  Cnited  States,  this  court  It 
looked  to  as  the  jndidary  of  the  whole  nation 
known  as  the  United  States,  whose  commerce 
and  transactions  ars  aa  wlAilj  diffused  na  b 
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the  ace  of  bills  of  exchsn^.  The  obvioua  and 
uhaitted  wiBdom  of  the  thirty-fourth  tection  of 
Uw  Judiciary  Act,  in  reference  to  our  excellent, 
but  delicKte  and  complex  Bjatem  of  gavenunent, 
if  the  section  does  not  receive  the  construction 
contended  for,  and  which  it  tt  believed  the 
fnmen  of  that  act  designed,  will  toae  its  nature 
and  become  folly;  and  the  section  will,  aa  it 
aeema,  be  productive  of   mischiefs,  In  the  ex- 

Serience  and  remembrance  of  which  its  bene- 
ta  will  be  lost  sight  of,  if  the  principle  urged 
on  the  part  of  the  defendant  ahali  prevaiL 
t*]  *How  can  this  court  preserve  its  control 
orer  the  reason  and  affections  of  the  people  of 
the  United  States;  that  cootro]  in  which  it* 
vaefulneRs  consists,  and  which  its  own  untram- 
melled learning  and  judgment  would  enable  It 
naturally  to  maintain;  if  its  records  show  that 
It  has  decided  (as  it  may  be  compelled  to  decide 
if  the  construction  of  the  section  referred  to, 
advocated  on  the  part  of  the  defendant,  is  es- 
tablished) the  same  identical  question,  arising 
on  a  bill  of  exchange,  first  one  wa^,  and  then 
thtt  other,  with  vacillating  inconautencyT  In 
what  light  will  the  judicial  character  of  the 
United  States  appear  abroad,  under  such  eir- 
munstancesl 

In  cases  In  which  the  courts  of  the  United 
BtatM  have  jurisdiction,  by  the  Constitution 
and  taws  of  the  United  States,  the  common  mer- 
oantile  law  of  the  respective  States  applying  to 
and  governing  those  cases,  is  as  mucn  submit- 
tad  to  the  actual  consciences  and  judgments  of 
the  minds  of  the  judges  who  constitute  those 
courts,  to  be  considered  and  declared,  without 
respect  to  the  decision  of  any  State  court,  as 
binding  authoritv,  as  the  same  law,  in  cases 
where  the  United  States  courts  have  not  juris- 
AAlon,  is  to  the  best  Judgment  of  the  State 
eoorts,  without  respect  to  the  decision  of  any 
court  of  the  United  States,  as  binding  authority. 


merce  between  the  States, 
courts  to  declare  anthoritatively  in  the  absence 
of  any  statute  upon  the  point,  the  force,  and 
meaning  of,  and  the  right  of  parties  under  that 
moat  important  instrument  of  such  commerce 
— the  bill  of  exchange,  when  drawn  and  held 
in  and  by  a  cltiEcn  of  one  State,  and  accepted 
and  payable  in  and  by  •  citizen  of  another 
SUte. 

Mr.  Dana,  for  the  defendant  i 

The  first  part  of  the  argument  of  Ur.  Dana 
was  upon  the  question,  whether  the  acceptance 
of  the  bill  of  exchange  by  the  defendant  hav- 
ing been  given  in  New  Tork,  the  contract  was 
not  to  be  regulated  by  the  law*  of  that  State. 
This  qncBtion  was  not  brought  before  the  court 
liy  the  certificate  of  division,  and  the  discussion 
of  the  point  by  the  oounael  of  tha  defendant  is 
thsrefore  omitted. 

Mr.  Dana  declined  arguing  the  question 
10*]  whether,  bj  tbe  laws  'of  the  SUte  of  New 
York,  the  defense  set  up  by  the  defendant 
would  have  been  admissible,  as  he  did  not  sup- 
B  it  arose,  properly,  upon  the  certificate  of 


poae  i 
aiviala 


He  thought  the  Judges  did  not  tn  fact  divide 
upon  that  p<dnt;  but,  on  the  contrary,  they 
gave  judgment  on  a  case  made  by  the  plaintiff, 
to  sat  asids  tha  vardlot  for  defendantt  Knd 
••• 


upon  elaborato  examination  of  all  the  dedslcM 
of  the  courts  of  the  SUte  of  New  York,  that 
the  defense  was  good  and  the  verdict  on^t  not 
to  be  set  aside,  if  the  lawa  of  that  State  applied 
to  the  case. 

Upon  the  auestion  whether,  by  the  Mth  aee- 
tion  of  the  Judiciary  Act  of  1788,  tbe  law  tl 
the  State  of  New  York  most  be  the  rule  of  de- 
cision of  this  case,  he  argued  that  under  tlw  i>- 
junetiona  of  the  section  that  "Of  laws  of  the 
several  States,  except  where  the  Constitutia^ 
treatias,  or  statutes  ahall  otherwise  provide  « 
require,  ahall  be  regarded  as  rules  of  deeislM 
in  trials  at  oommon  law  In  the  courts  trf  the 
United  States,  in  cases  where  they  apply,"  im- 
posed on  the  Supreme  Court  an  obligaUoB,  ai 
well  to  apply  the  decisions  of  the  courts  of  tUs 
State,  as  the  statutes,  to  caaea  which  ooma  bs- 
fore  this  court. 

It  was  necessaiy  to  adopt  some  system  at 
code  of  law  for  the  administration  of  iaatiet, 
by  the  newly  erected  courts  of  the  United 
States. 

These  courts  were  anomalous  in  character, 
created  by  statute;  under  the  general  proviaioa 
of  the  Constitution  of  tbe  United  StaUs,  limited 
in  jurisdiction  to  certain  subjects;  and  without 
rules  of  dedelon  In  the  eases  that  would  arise. 

To  have  attempted  to  create  a  code  of  laws  by 
legislative  enactment,  would  have  been  with- 
out present  avail  to  the  courts;  and  even  with 
the  aid  of  future  experience  and  after  yeara  of 
labor,  could  not  be  expected  to  be  perfect. 

The  alternative  was  to  adopt  an  existing  sys- 
tem of  laws.  The  common  law  was  sufiEaentlj 
complete,  and  would  have  furnished  rules  m 
decision  for  all  cases,  as  well  as  modes  of  jwfi- 
cial  proceedings;  but  it  would  have  then  beea 
one  system  of  law  in  the  federal  courts,  for  thi 
whole  United  States.  It  may  be  qnestionsd 
whether  the  law  of  the  place  of  the  eontnet, 
although  a  principle  recogoiudby  theconUBM 
law,  would  bare  bad  effect  in  reference  to  thi 
several  States.  That  prindpla  haa  reference  to 
a  foreign  contract.  But  the  territorial  Unit  id 
the  jurisdiction  of  the  federal  courU  [*11 
would  be  one  country,  and  subject  to  one  law. 
Wherever  within  that  limit  tbe  cause  of  actiea 
might  arise,  it  would  be  subject  to  the  same 
administration  of  law  by  these  courta  when  re- 
sorted to  for  the  purpose  of  enforcing  tbe  ri^iL 

This  would  have  led  to  perpetual  conflictiaa 
between  the  State  and  federal  courts. 

Another  objection  would  be,  that  the  comnca 
law,  however  perfect  in  its  structure,  still  had 
many  peculiantiea  not  adapted  to  the  conditica 
of  things  in  this  counrty,  and  reqidring  to  be 
modiSed  to  meet  the  exigencies  of  an  enter- 
prising people.  Such  modification  had  in  fact 
taken  place  in  all  the  States,  in  all  of  which,  at 
least  tnoae  having  an  English  origin,  the  com- 
mon law  had  been  adoptM  or  rather  inherited. 
Instead,  therefore,  of  the  entire  body  of  tlie  com- 
mon law,  with  all  its  peculiaritiea,  It  could  bi 
adopted  as  modified  by  the  States,  and  by  ss 
doing,  the  federal  courta  would  be  made  t* 
harmonise  with  the  State  tribunals,  and  the  la* 
of  the  place  of  contract  be  preserved. 

If  the  phraseol<^  of  the  section  in  queatlea 
be  examined  with  reference  to  the  whole  sub- 
ject that  OODgresB  was  to  provide  tor,  it  will  b« 
found  subatantially  to  express  all  that  was  nsa- 
essat;  for  the  adoption  of  tlia  State  laws  to  Ihi 


Swift  v.  Traoii. 


it  fiJli  ihort  t>\  the  idoption  of  lawa  for  the  di- 
tvcUon  of  the  eourta,  toe  defect  U  still  unprO' 
Tided  for.  Tha  common  Uw  boa  never  been 
othemise  Adopted,  nor  have  the  courts  power 
to  create  or  adopt  laws;  the;  must  administer 
the  law  as  existing. 

In  support  of  thu  petition  It  would  be  woSi- 
dent  periiaps  to  refer  to  the  caiea  of  The  Unit- 
ed Statet  V.  Worrall,  i  Dallas,  384,  The  United 
States  T.  Butt,  opinion  delivered  by  the  Chief 
JuBtioe,  Sept.  3d,  1807:  The  United  States  t. 
Hudson  ft  Goodwin,  T  Cranch,  32:  The  United 
StAtea  T.  CooUdge,  1  Wheaton,  41S. 

In  these  cases,  it  is  true,  the  question  was, 
whether  the  courts  of  the  United  States  had  ju- 
risdiction of  crimes  and  offenses  at  common 
law,  which  had  not  been  provided  for  bj  the 
Constitution  or  laws  of  the  United  States;  but 
th«7  involved  the  Keueral  question,  whether  the 
common  law  had  been  adopted;  for  if  it  could 
be  referred  to  at  all,  it  was  equally  a  source  of 
jurisdiction  as  it  would  be  the  rule  of  decision. 
12*1    Accordingly,   in   the   diacuseion   *of   the 

question,  it  was  thou^t  necessary  to  

tn  ths  utmost  latitude,  that  the  comi 
was  the  basis  of  our  federal  Jurisprudence,  as  It 
was  of  ths  several  States;  and  the  decision 
ought  to  be  regarded  as  eO'eitensive  with  the 
ground  upon  which  the  jurisdiction  v~~~  ~~ 
■erted,  and  to  have  finally  disposed  of  ii 

Yet,  aa  the  court  were  not  unanimous,  and 
tka  subject  has  been  slnoe  debated  with  much 
learning  and  zeal  hy  diatin^uiahed  writers  (see 
Duponceau  on  the  Jurisdiction  of  the  Courts  of 
the  United  States;  1  Kent's  Commentaries,  311, 
822;  North  American  Beview,  JuW  No.  1826; 
1  Stoij's  Commentariea  on  the  Conatitution, 
141),  it  may  not  be  supererogatory  to  examinr 


o(  the  whole  matter. 

It  would  seem  to  he  a  Self-evident  proposi- 
tion, that  the  adoption  of  the  common  law  must 
have  been  by  the  Constitution  or  legislative  en- 
actment. Surely,  the  courts  could  not  of  their 
own  authority  establish  as  the  law  of  the  land 
a  foreign  code  or  system,  no  matter  how  con- 
sonant with  our  political  character,  or  how 
familiar  Its  principles.  By  ths  same  authority 
they  could  as  well  have  adopted  the  dvil  law  as 
existing  in  France  or  Holland  as  the  English 
Uw. 

But,  although  it  Is  conceded  that  there  is  no 
express  recognition  or  adoption  of  the  common 
law,  either  Si  the  Constitution  or  laws  of  the 
United  States,  it  is  contended  that  the  ConsU- 
tntlon  pre-Buppoaes,  and  is  predicated  upon 
the  existence  of  the  common  law.  Justice 
Story,  In  The  United  SUtes  v.  CooUdge,  1  Gall. 
448;   Bayard's  Speech,  Debates  on  the  Judicl- 

B,  in  1802,  p.  372,  North  American  Beview, 
>re  cited, 
llr.  Justice  Story  refers  to  the  provisions  in 
the  Constitution  and  laws,  in  respect  to  trial 
by  jury,  the  writ  of  liabeas  corpus,  etc.,  as  in- 
stances when  recourse  must  be  had  to  the  com- 
mon law  for  the  Interpretation  of  terms.  1 
Gall.  488. 

Ihese  observations  are  just — bnt  what  Is  the 
conclusion  therefroml  Because  we  have  used 
!•  Ii.  0(L 


the  terms,  have  we  thereby  appropriated  the 
entire  common  taw,  and  become  subject  to  ita 
authority  r  Do  ws  not  borrow  terms  in  science 
and  arts  without  being  pledged  to  the  princi- 
ples to  which  they  may  have  been  appliedr 
The  physician  derives  Ms  nomenclature  from 
the  Greek  language;  but  is  his  practice  con- 
trolled by  the  false  notions  which  'those  ['IS 
terms  often  indicate,  or  the  theories  of  those 
who  invented  tbemT  The  common  law  itself 
has  borrowed  terms  of  pleadings  and  processes 
and  familiar  proverbs  from  the  dvll  law,  but 
do  we  look  to  the  original  for  any  supposed 
obligation  t  Our  law  idiom  is  essentially  at 
common  law  origin,  yet  not  forei(^.  It  is  ths 
language  familiar  to  us  in  the  jurisprudence  of 
the  respective  States.  It  is  there  assimilated 
and  modiHed  by  our  own  circumstances  and 
usages.  In  coming  together  with  their  respec- 
tive States,  the  framers  of  the  Constitution,  and 
our  representatives  In  Congress  after  them, 
must  be  regarded  as  having  had  in  view  tha 
language,  laws,  and  institutions  of  the  States 
which  they  represented.  If,  therefore,  in  the 
ornnixation  of  the  federal  judiciary,  a  iyatem 
ot  laws  is  pre-supposed.  It  is  the  American  law, 
which  is  now  as  distinct  in  its  character  aa  the 
English  or  French;  yet,  as  it  is  not  uniform  In 
the  SUtes,  the  adoption  of  it  in  the  federal 
courts  would  be  necessarily  subject  to  some 
legislative  provision,  as  to  the  cases  and  cir- 
cumstances to  which  the  law  should  be  appli- 
cable. The  general  language  of  the  law  would, 
however,  obriously  occur,  and  be  used  In  any 
legislation  upon  the  mbjact,  without  the  neces- 
sity of  definition  a«  might  he  required,  if  some 
foreign  iwde  or  any  of  its  provisions  were  to  be 
transferred  and  appropriated,  like  the  Athenian 
law,  which  was  transmuted  in  a  mass  by  the 
Romans,  into  the  twelve  tables. 

But  It  is  aald  that  some  of  the  proviaiona  of 
the  Constitution  can  take  effect  only  by  re- 
course to  the  common  law,  aa  the  clause  in  ar- 
ticle 3,  section  2,  extending  the  judicial  power 
to  all  cases  in  law  and  equity,  arising  under  the 
Constitution,  etc.,  and  to  admiralty  and  marl- 
time,  jurisdiction.  The  laws  and  practices  of 
the  States,  it  is  argued,  cannot  be  referred  to 
hem  no  equity  ■ 

t  the 
.  erfect 
and  unsettled  to  furnish  any  basis  for  tf 
partmeut  of  law.    1  Gall.  48B. 

To  this  it  may  be  answered,  that  although  in 
some  of  the  States  there  were  no  equity  tribunals 
distinct  from  the  common  law  courts,  yet  the 
principles  of  equity,  as  distinguished  from  those 
of  common  law,  were  perfectly  understood  in 
every  State,  and  were  in  fact  administered,  al- 
though in  soma  of  them  without  the  aid  of  a 
court  of  chsncery.  The  present  organization 
of  the  federal  cotuts  in  fact  conforms  with  the 
usage  of  those  very  "States  where  this  [*14 
defect  of  equity  power  is  supposed  to  exist, 
there  is  an  equity  jurisprudence  fully  carried 
into  effect,  without  separate  courts  of  equity. 

As  to  the  maritime  jurisdiction  and  course  of 
proceeding,  it  was  sufficiently  settled;  for  the 
proceedings  of  our  courts  in  the  exercise  of  that 
jurisdiction,  are  regulated  now,  not  by  the  En- 
glish admiralty  law,  but  by  the  practice  In  oui 
own  country,  engrafted  on  the  English.  10 
Wheaton,  473. 
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Hr.  DuiA  cited  the  debate*  on  the  CoDstltn- 
tion  0(  the  United  SUtea  in  the  ConTention  of 
V^giuik  knd  im  other  States  to  ehow  that  with' 
out  the  aid  of  »  statute  the  common  law  cannot 
be  called  in  kid  of  the  jnriediction  of  the  courts, 
or  for  rule*  of  decision  as  to  the  neceaait;  of 
legiilation  for  the  authority  and  manner  of  pro- 
ceeding in  the  courts  of  the  United  States ;  he 
cited  the  opinion  of  Mr.  Justice  Iredell,  In  Chit- 
Iwlm'a  Executors  v.  The  State  of  Georgia,  2  Dal- 
laa,  432.  That  the  proviBions  of  the  twenty- 
fourth  section  are  not  con&ned  to  "statutes," 
he  dted,  a>  decided  in  this  court,  Jackson  t. 
Oiew,  12  Wheaton,  16S;  Henderson  et  ax.  t. 
Griffin,  S  Peters,  IBl;  Oreen  v.  Neal,  «  FeUre, 
S»l,  The  United  BUtes  t.  Wanaon,  I  Gallison,  E; 
Van  BelmKlyke  t.  Klne  et  aL  1  Gallison,  371. 

Hr.  Justice  Stoiy  delivered  the  opinion  of 
the  court: 

This  cause  comes  before  ns  from  the  CiroDit 
Oonrt  of  the  Southern  District  of  New  York, 
upon  a  certificate  of  diriuon  of  the  judges  of 
that  court. 

The  action  mm  brought  by  tbe  plaintiff. 
Swift,  as  indorsee,  against  the  defendant, 
Tyson,  aa  acceptor,  upon  a  bill  of  exchange, 
dated  at  Portland,  Maine,  on  the  1st  day  of 
May,  1836,  for  the  sum  of  one  thousand  five 
hundred  and  forty  dollars,  thirty  cents,  pay- 
abls  six  months  after  date  and  grace,  drawn  by 
one  Nathaniel  Norton  and  one  Jairus  S.  Eeitn 
upon  and  accepted  by  Tyson,  at  the  dty  of 
New  York,  In  favor  of  the  order  of  Nathaniel 
Norton,  and  by  Norton  Indorsed  to  the  plain- 
tiff,   liie  Mil  was  dishonored  at  maturity. 

At  the  trial  the  acceptance  and  Indorsement 
of  the  UU  were  admitted,  and  tbe  plaintiff 
there  rested  his  case.  The  defendant  Qien  in- 
troduced in  evidence  the  answer  of  Swift  to  a 
UIl  of  discovery,  by  which  it  appeared  that 
111"]  Swift  took  the  bill  before  it  "became 
due,  in  payment  of  a  promissory  note  due  to 
him  by  Norton  and  Keith;  that  he  understood 
that  toe  Ull  was  accepted  in  part  payment  of 
some  lands  sold  by  Norton  to  a  company  in 
New  York;  that  Swift  was  a  bona  flde  holder 
of  the  btU,  not  having  any  notice  of  anything 
in  the  sals  or  title  to  the  lands,  or  otherwise. 
Impeaching  the  transaction,  and  with  the  full 
beOef  that  the  UU  was  justly  due.  The  putic- 
ular  drcumstances  are  fully  set  forth  in  the 
answer  in  the  record;  but  it  doe*  not  seem  nec- 
essary further  to  state  them.  The  defendant 
than  offwed  to  prove  that  the  bill  waa  accepted 
1>y  the  defendant  as  part  consideration  for  the 
purchase  of  certain  lands  in  the  State  of  MsJne, 
wMdi  Norton  and  Keith  represented  them- 
selves to  be  the  owners  of,  and  also  represented 
to  be  of  great  value,  and  contracted  to  convey 
a  good  title  thereto;  and  that  the  representa- 
tions were  In  every  respect  fraudulent  and 
falas,  and  Norton  and  Keith  had  no  title  to  the 
lands,  and  that  the  same  were  of  little  or  no 
value.  The  plaintiff  objected  to  the  admission 
«f  such  testimony,  or  of   any  testimony,  as 

rlnst  him.  Impeaching  or  showing  a  failure 
the  consideration  on  which  the  bill  was 
accepted,  under  the  facts  admitted  by  the  de- 
fendant, and  those  proved  by  him,  by  reading 
the  answer  of  the  pluntiff  to  the  UU  of  discov- 
•ry.  Tbe  judges  of  the  Circuit  Court  there- 
npon   divided   in   opinion   upm  the   following 


point  or  question  of  law;  whether,  under  IW 
facts  lust  mentionrd,  the  defendant  was  entitled 
to  the  same  defense  to  tbe  action  as  if  the  suit 
was  between  the  original  parties  to  the  Ull, 
that  is  to  say,  Nortmi,  or  Norton  and  Keith, 
and  the  defendant;  and  whether  the  evtilrDoe 
so  offpred  was  admiBsible  as  against  the  plain 
tiff  in  the  action.  And  this  Is  the  question  set 
tifled  to  us  for  our  decision. 

There  is  no  doubt  that  a  bona  flde  bolder  tt 
a  negotiable  instrument  for  a  valuable  consider- 
ation, without  any  notice  of  facta,  which  in- 
peach  its  validity  aa  between  the  antecedent 
parties,  if  he  takes  it  under  an  indorsemeot 
made  before  the  same  becomes  due,  holds  tb* 
title  unaffected  by  these  facts,  and  may  recover 
thereon,  although  aa  between  the  antecedent 
naities  the  transaction  may  be  without  an; 
legal  validity.  This  Is  a  doctrine  so  long  and 
so  well  established,  and  so  essential  to  the  se- 
curity  of  negotiable  paper,  that  it  is  laid  of 
among  the  fundamentals  of  the  law,  and  re- 
quires no  authority  or  reasoning  to  be  now 
brou^t  'in  its  support.  Aa  little  doubt  [*!• 
is  there,  that  the  holder  of  any  negotiable  paper, 
before  it  1b  due.  Is  not  bound  to  prove  that  he 
is  a  bona  fide  bolder  for  a  valuable  coniiden* 
tton,  without  notice;  for  tbe  law  will  presume 
that  in  the  abaence  of  ail  rebutting  proofs,  and 
therefore  it  is  incumbent  upon  the  defendant  to 
establish  by  way  of  defense  satiafactory  proofa 
of  the  contrary,  and  thus  to  overcome  the 
prima  facie  title  of  the  plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bona  flde 
holder  without  notice  for  what  the  law  deem* 
a  good  and  valid  consideration,  that  is,  for  s 
pre-eristing  debt;  and  the  only  real  question  in 
the  cause  is,  whether,  under  the  eircumatancet 
of  the  present  case,  such  a  pre-eziating  deM 
oonstitutes  a  valuable  oonaideration  in  the  sense 
of  the  general  rule  applicable  to  negotiable  in- 
struments. We  say,  "under  the  circumstanMS 
of  the  present  ca^e,"  for  the  acceptance  having 
been  made  in  New  York,  the  ailment  on  be- 
half of  the  defendant  is,  that  the  contract  ia  to 
be  treated  as  a  New  York  contract,  and  there- 
fore to  be  governed  by  the  laws  of  New  York, 
as  expounded  by  its  courts,  as  well  upon  genanl 
principles,  a*  by  ths  express  provisions  of  the 
Mth  section  of  the  Judiciary  Act  of  1780,  cL 
20.  And  then  it  is  further  contended,  that  bj 
the  law  of  New  York,  as  thus  expounded  by 
its  courts,  a  pre-existing  debt  does  not  ninsU- 
tute.  In  the  sense  of  the  general  rule,  a  valnahl* 
consideration    appHcaUe    to   negotiable    instm- 


this  subject.    In  the  earliest  < 


,   Warren  v 


New  York  appear  to  have  held  that  a  pfe- 
existing  debt  was  a  aufllcient  consideration  ts 
entitle  a  bona  fide  holder  without  notice  to  re- 
eov«r  tbe  amount  of  a  note  indofsed  to  bi^ 
which  might  not,  as  between  tbe  original  par- 
ties, be  valid.  The  same  doctrine  was  affiiined 
by  Mr.  Chancellor  Kent  in  Bay  v.  CoddingtoD, 
6  Johns.  Ch.  Rep.  M.  Upon  that  occanoa 
he  said,  that  negotiable  paper  can  be  asugMd 
or  transferred  by  an  agent  or  factor,  or  by  say 
other  person,  fraudulently,  so  as   to  bind  th« 

true  owner  as  against  "^-  ■--'•—  ■■  ■  "  >-- 

taken  in  tha  usual  • 
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Mr  tod  Tkluftble  eonslderatton,  without  notice 
of  the  fnud.  But  he  Kdded,  that  the  holders 
in  th»t  ease  were  not  entitled  to  the  benefit  of 
the  rule,  because  It  w&b  not  negotiated  to 
IT*]  'them  in  the  usual  couno  of  DusinesB  or 
trade,  nor  in  payment  of  auy  antecedent  and 
aziating  debt,  nor  for  cash,  or  property  advanced, 
debt  created,  <^  responsibility  incurred,  on  the 
strength  and  credit  of  the  notea;  thus  directly 
affirming  that  a  pre-existing  debt  was  a  fair  and 
valuable  consideration  within  the  protection  of 
the  general  rule.  And  he  lias  since  aEBjmed  the 
same  doctrine,  upon  a  full  reriew  of  it,  in  bis 
Commentaries  (3  Kent.  Com.  sect.  44,  p.  SI). 
The  decision  is  the  ease  of  Bay  r.  Ooddingtou 
waa  afterwards  affirmed  in  the  Court  of  Errors 
(20  Johns.  R.  637),  and  the  general  reasoning 
of  the  Chancellor  waa  fully  sustained.  There 
ware  Indeed  peculiar  circumstances  in  that  case, 
which  the  court  seemed  to  have  considered  as 
entitling  it  to  be  treated  as  an  exception  to  the 
general  rule,  upon  the  ground,  either  because 
tbe  receipt  of  the  notes  was  under  Buspidous 
circumBtances,  the  transfer  h3.ving  been  mad* 
after  the  known  insolvency  of  the  indorser,  or 
because  the  holder  had  received  it  as  a  mere 
s«enrity  for  contingent  responsibilities,  with 
which  the  holders  1^  not  then  become  charged. 
There  was,  however,  a  considerable  diversity  of 
opinion  among  the  members  of  the  court  upon 
that  occasion,  several  of  them  holding  that  the 
dhecree  ought  to  be  reversed,  others  affirming 
that  a  pre-existing  debt  waa  a  valuable  consid- 
eration, sufficient  to  protect  the  holders,  and 
others  again  insisting  that  a  pre-existent  debt 
was  not  sufficient.  From  that  period,  however, 
for  a  series  of  years,  it  seems  to  have  been  held 
by  the  Supreme  Court  of  the  State,  that  a  pre- 
existing  debt  was  not  a  suffideut  consideration 
to  shut  out  the  equities  of  the  original  parties 
In  favor  of  tbe  holders.  But  no  case  to  that 
effect  has  ever  been  decided  in  the  Court  of 
Brrora.  The  cases  cited  at  the  bar,  and  espe- 
cially Roosa  T.  BrothersoD,  10  Wend.  R.  8S; 
The  Ontario  Bank  v.  Worthington,  12  Wend. 
R.  693;  and  Payne  v.  Cutler,  13  Wend.  R. 
SOS,  are  directly  fn  point.  But  the  more  re- 
cent eases,  The  Bank  of  Salina  v.  Babcock,  21 
Wend.  R.  4D0;  and  The  Bank  of  Sandusky  v. 
Scoville,  24  Wend.  R.  IIG,  have  greatly  shaken, 
if  they  liave  not  entirely  overtb^wn  those  de- 
cisions, and  seem  to  tuve  brought  back  the 
doctrine  to  that  promutirated  in  the  earliest 
•aaea.  So  that,  to  say  the  least  of  it,  It  admits  of 
aerions  doubt,  whether  any  doctrine  npon  this 
question  can  at  the  present  time  be  treated  as 
11*1  flnallj  established;  and  it  is  certain  'that 
the  Court  of  Errors  have  not  pronounced  any 
positive  opinion  upon  it. 

But,  admitting  the  doctrine  to  be  fully  settled 
In  New  York,  it  remains  to  be  considered, 
whether  ft  is  obligatory  upon  this  court,  if  it 
differs  from  the  principles  established  in  the 
general  commercial  law.  It  is  observsble  that 
the  courts  of  New  York  do  not  found  their  de- 
el^ons  upon  this  point  upon  any  local  statute, 
or  pontive,  fixed,  or  ancient  local  usage  i  but 
they  deduce  the  doctrine  from  the  general  prin- 
ciples of  commercial  law.  It  is,  however,  con. 
tended,  that  tlic  341h  section  of  the  Judiciary 
Act  of  1780  (ch.  20}  furnishes  a  rule  obligatory 
npon  this  court  to  follow  the  decisions  of  the 
State  tribunals,  in  all  cases  to  whidi  they  spply. 
10  lb  ad. 


That  section  prorldet  that  the  laws  of  the 
several  States,  except  where  the  Constitution, 
treaties,  or  sUtuUs  of  the  United  States  shaU 
otherwise  require  or  provide,  shall  be  regurded 
as  rales  of  dedsion  In  trials  at  common  law  In 
the  courts  of  the  United  States,  in  cases  where 


word  "laws,"  in  tliis  section,  includes  within 
the  scope  of  its  meaning  the  decisions  of  the 
local  tribunals.  In  theordinary  use  of  language 
it  will  hardly  be  contended  that  the  decisions 
of  courts  constitute  lavrs.  They  are,  at  most, 
only  evidence  of  what  the  laws  are,  and  are  not 
of  themselves  laws.  They  are  often  re-exam- 
ined, reversed,  and  qualified  by  the  courts  them- 
selves, whenever  they  are  found  to  be  either 
defective  or  ill-founded,  or  otherwise  incor- 
rect. The  laws  of  a  State  are  more  usually 
understood  to  mean  the  rules  and  enactments 
promulgated  by  the  legislative  authority  thereof, 
or  long  established  local  customs  having  the  force 
of  taws.  In  all  the  various  cases,  which  have 
hitherto  come  before  ua  for  decision,  this  court 
have  uniformly  supposed  that  the  true  inter- 
pretation of  the  34tn  section  limited  its  applica- 
tion to  State  laws  strictly  local,  that  is  to  say, 
to  the  positive  sUtutes  of  tbe  State,  and  the 
construction  thereof  adopted  by  the  local  tri- 
bunals, and  to  rights  ana  titles  to  things  havinc 
a  permanent  lo<^ty,  such  as  the  rights  and 
titles  to  real  estate,  and  other  matters  immov- 
able and  intraterritorial  in  their  nature  and 
character.    It  never  has  been  supposed  by  ua. 


not  at  all  dependent  upon  local  statutes  or 
'local  usages  of  a  fixed  and  permanent  [*lt 
operation,  aa,  for  example,  to  the  construction 
of  ordinary  contracts  or  other  written  instm- 
ments,  and  especially  to  questions  of  genml 
commercial  law,  where  the  State  tribunals  are 
called  upon  to  perform  the  like  functions  as 
ourselves,  that  Is,  to  aacertain  upon  general 
reasoning  and  legal  analogies,  what  is  the  true 
exposition  of  tu  contract  or  instrument,  or 
what  is  the  Just  rule  furnished  by  the  prind- 
ples  of  oommerdal  law  to  govern  tne  case.  And 
we  have  not  now  the  sU^test  difficulty  in  hold- 
ing, that  this  section,  npon  Its  true  intendment 
and  construction,  is  strictly  limited  to  local 
statutes  and  local  usages  of  the  character  be- 
fore stated,  and  does  not  extend  to  contracts 
and  other  instruments  of  a  oonimerdal  nature, 
the  true  Interpretation  and  effect  whereof  are 
to  be  sought,  not  in  the  dedsions  of  the  local 
tribunals,  but  in  the  genersl  principles  and 
doctrines  of  eommerdal  furis^ndence.  Un- 
doubtedly, the  decisions  of  the  local  tribunals 
upon  sudi  subjects  are  entitled  to,  and  will  re- 
ceive, the  most  deliberate  attention  and  reepect 
of  this  court;  but  they  cannot  furnish  positive 
rules,  or  conclusive  authority,  by  which  our 
own  judgments  are  to  be  bound  up  and  gov- 
erned. The  taw  respecting  negotiable  instru- 
ments may  be  truly  declared  in  the  language  of 
Cicero,  adopted  by  Lord  Manefleld  in  Luke  t. 
Lyde,  2  Burr.  R.  883,  887.  to  be  in  a  great 
measure,  not  the  law  of  a  single  country  only, 
but  of  the  commercial  world.  Non  ent  alia 
lex  Romte.  alia  Athenls,  alia  nunc,  alia  posthae, 
Hcd  et  Bpu<l  omnes  gentes,  et  omni  tempore,  una 
eademque  lex  obtinebiL 
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It  becomes  neccMtirj  for  lu,  therefore,  upon 
the  prwent  occuiion,  to  express  our  own  opin- 
ion of  Uie  true  result  of  the  connmerdal  Uw  up- 
on the  queition  now  before  us-  And  we  here 
BO  haaiUtion  to  saying,  that  k  pre-existtaK  debt 
does  oonstltute  a  vsluftble  eoniider&tlon  in  the 
MOM  of  tbe  general  rule  klresdy  stated,  as  ap- 

fiUcable  to  negotiable  instruments.  Assuming 
t  to  be  tmo  {which,  however,  ma,j  well  admit 
of  eome  doubt  from  the  generality  of  the  lan- 
guage), that  the  holder  of  a  negotiable  instru- 
nuot  U  unaffected  with  the  equities  between 
the  antecedent  parties,  of  which  he  has  no  no- 
tice, onW  where  he  receives  it  in  the  usual 
oonree  of  tnule  and  business  for  a  valuable  con- 
iidentioD,  before  it  becomes  due,  we  are  pre- 
pared to  taj  that  receiving  it  in  payment  ol,  or 
to*]  as  aoeurity  for  a  pre-existing  debt,  *U  ac- 
cording to  the  known  usual  course  of  trade  and 
buainesH,  And  why  upon  principle  should  not 
ft  pre-existing  debt  Im  deemed  aucb  a  raluable 
consideration  I  It  is  for  the  benefit  and  con- 
venience of  the  commercial  world  to  give  as 
wide  an  extent  as  practioable  to  tlie  cr^it  and 
circulation  of  negotiable  paper,  that  it  may 
pass  not  only  aa  security  for  new  purchases  and 
advances,  made  upon  toe  transfer  thereof,  but 
also  in  payment  of  and  aa  security  for  pre-ei- 
iating  delna.  The  creditor  is  thereby  enabled 
to  realise  or  to  secure  Us  debt,  and  thus  may 
aafely  give  a  prolonged  credit,  or  forbear  from 


bis  negotiable  securities  of  equivalent  value  to 
cash.  But  establish  the  opposite  conclusion, 
that  nwotiable  paper  cannot  be  applied  in  pay- 
ment of,  or  aa  security  for  pre-existing  debts, 
without  letting  in  all  the  equities  between  the 
OTlcinal  and  antecedent  parties,  and  the  value 
and  circulation  of  such  securities  must  be  es- 
aantially  diminished,  and  the  debtor  driven  to 
the  embarrassment  of  malting  a  sale  thereof, 
often  at  a  ruinouE  discount,  to  some  third  per- 
■OD,  and  then  by  circuity  to  applythe  proceeds 
to  the  payment  of  hii  debts.  What,  indeed, 
upon  siKh  a  doctrine,  would  become  of  that 
taige  claas  of  cases  where  new  notes  are  given 
by  the  same  or  by  other  parties,  by  way  of  re- 
newal or  security  to  banks,  in  lieu  of  old  se- 
curities discounted  by  them,  which  have  ar- 
rived at  maturity  I  Probably  more  than  one 
half  of  all  bajik  transactions  in  our  country,  as 
well  as  those  of  other  countries,  are  of  this  na- 
tnre.  The  doctrine  would  strike  a  fatal  blow 
at  all  discounts  of  negotiable  securities  for  pre- 
existing debts. 

This  question  has  been  several  times  before 
this  court,  and  It  has  been  uniformly  held  that 
it  makes  no  difference  whatsoever  as  to  the 
rights  of  the  holder,  whether  the  debt  for 
which  the  negotiable  instrument  is  transferred 
to  him  is  a  pre-existing  debt,  or  is  contracted 
at  the  time  of  the  transfer.  In  each  case  he 
equally  gives  credit  to  the  instrument.  The 
cases  of  Coolidge  v.  Fayson,  2  Wheaton  R. 
66,  TO,  73,  and  Townsley  v.  Sumrall,  2  Feten, 
R.  170,  182,  are  directly  in  |>oint. 

In  England  the  same  doctrine  has  been  uni- 
formly acted  upon.  As  long  ago  as  the  case 
of  Pillans  and  Rose  v.  Van  Meirop  and  Hop- 
kiat,  3  Burr.  16S4,  the  very  point  was  made 
mud  Ibe  objeetion  was  overruled.  That,  in- 
de«d,  was  a  case  of  far  more  Btrineencj  t^ian 


*theone  now  before  us;  for  tbebdlof  ex-  I'll 
change  there  drawn  in  discharge  of  a  pre-ex- 
isting debt,  was  held  to  bind  the  party  aa  ac- 
ceptor, upon  a  mere  promise  made  by  him  te 
accept  before  the  bill  was  actually  drawn. 
Upon  that  occaalon  Lord  Mansfield,  likening 
the  case  to  that  of  a  letter  of  credit,  said,  thai 
a  letter  of  credit  may  be  given  for  money  al- 
ready advanced,  as  well  as  for  money  to  be  ad 
vanced  in  future;  and  the  whole  court  heldttM 

Slaintiff  entitled  to  recover.  From  that  period 
awnward  there  Is  not  a  single  case  to  be  founj 
in  Gngland  in  which  It  has  ever  been  held  b< 
the  court  that  a  pre-existing  debt  waa  not  » 
valuable  consideration,  sufficient  to  protect  tht 
holder,  within  the  meaning  of  the  general  rut*. 
although  incidental  dicta  bave  been  sometlmo 
relied  on  to  establish  the  contrary,  such  as  tht 
dictum  of  Lord  Chief  Justice  Abbott  In  Smitt. 
V.  De  Witt,  6  Dowl.  &  Ityland,  ISO;  and  De  I 
Chaumette  v.  The  Bank  of  England,  B  Bam.  I 
Crest,  209,  where,  however,  the  decisiofi 
turned  upon  very  different  considerations. 

Mr.  Justice  Bayley,  In  bis  valuable  work  ei 
bills  of  exchange  and  promissory  note*,  Jsyi 
down  the  rule  in  the  most  general  terms.  Tbi 
want  of  consideration,"  says  he,  "in  toto  or  ia 
part,  cannot  be  insisted  on,  if  the  plaintiff  m 
any  intermediate  party  between  him  and  thi 
defendant  took  the  bill  or  note  bona  fide  tM 
upon  a  valid  consideration."  Bayley  on  BQIi 
p,  490,  600,  Gth  London  edition,  1830.  It  ii 
observable  that  he  here  uses  the  wonts  "vsHi 
consideration,"  obviously  intending  to  niBb> 
the  distinction,  that  it  is  not  intended  to  .ppljr 
solely  to  cases  where  a  present  consideratioa 
for  advances  of  money  on  goods  or  otherwik 
takes  place  at  the  time  of  the  transfer  and  upon 
the  ctedit  thereof.  And  in  this  h?  ia  Tally 
borne  out  by  the  authorities.  They  go  farther, 
and  establish   that  a  transfer   as   an'iirity  for 

fast,  and  even  for  future  responsibilities,  will, 
or  this  purpose,  be  a  sufficient,  valid,  and  val- 
uable consideration.  Thus,  in  the  case  (rf 
Bosanquet  v.  Dudman,  1  Starkie,  R.  1,  It  wsi 
held  by  Lord  Ellenborough,  that  if  a  banket 
be  under  acceptances  to  an  amount  beyond  thi 
cash  balance  in  his  hands,  every  bill  he  btiiit 
at  that  customer's,  bona  fide,  he  is  to  be  ooBsid- 
ered  as  holding  for  value;  and  it  makes  no  W- 
ference,  though  he  hold  other  collateral  aecnrl- 
ties  more  tban  sufficient  to  cover  the  execess  <rf 
hla  acceptances.  'The  same  doctrine  [*11 
waa  affirmed  by  Lord  Eldou  In  Bx-part«  Bloi- 
ham,  6  Ves.  SSI,  aa  equally  applicable  to  past 
and  to  future  acceptancea.  The  subaequeat 
case*  of  Hevwood  v.  Wataon,  4  Bing.  R.  4M; 
and  Bramah  v.  Koberts,  1  Bing.  New  Ca. 
IflB;  and  Ferdval  v.  Frampton,  2  Cramp 
Mees.  A  Rose,  IBO,  are  to  the  same  tUtxt. 
They  directly  establish  that  a  bona  fide  baU«i 
taking  a  negotiable  note  in  payment  of  or  as 
security  for  a  pre-existing  debt,  1*  a  holder  ttr 
a  valuable  consideration,  entitled  to  proteetioe 
against  all  the  equities  between  the  antecednt 
parties.  And  these  are  the  latest  dedsioaa 
which  our  researches  have  enabled  ua  to  atesr- 
tain  to  have  been  made  in  the  Engliah  eonrti 
upon  this  subject. 

In  the  American  courts,  ao  far  •■  we  hsM 
been  able  to  trace  the  decisions,  the  same  doe- 
trine  seems  generally,  but  not  univeraaUy,  >■ 
'  nnxVkV.    In  ^Todk  "<.  aaribmer,   II    Oona  B. 
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388,  the  Suprems  Oourt  of  Coim«etieut,  utter 
ma  elaborate  review  of  the  English  snd  New 
Tork  ftdjudicationB,  held,  apon  generml  princi- 
ples of  commercial  Uw,  that  a  pre-existing  debt 
wae  a  valuable  consideration,  sufficient  to  eon- 
TOf  a  valid  title  to  a  bona  fide  holder  afainst  all 
tbe  antecedent  parties  to  a  negotiable  note. 
There  is  no  reason  to  doubt  that  the  same  rule 
haa  been  adopted  and  constantly  adhered  to  in 
Uauachuaettai  and  certainly  there  is  do  trace 
to  be  found  to  the  eootrarj.  In  truth.  In  the 
■ilence  of  an;  adiadicationa  upon  the  subjeet, 
ia  a  case  of  such  frequent  and  almost  duly  oe- 
eurrence  in  the  commercial  States,  it  maj  fair- 
ly be  presumed  that  whatever  constitutes  a 
valid  and  valuable  consideration,  in  other  cases 
of  emitract,  to  support  titles  of  the  mo«t  solenm 
nature,  is  held,  a  fortiori,  to  be  sufficient  in 


the  United  States  for  the  Southern  IMstrM  of 
New  York,  and  on  the  point  and  queation  oa 
which  the  judges  of  the  said  (3miit  Court 
were  opposed  in  opinion,  and  which  were  eerti- 
Bed  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  Is  the  opinion  of  this  court 
that  the  defendant  was  not,  under  the  facta 
itated,  entitled  to  the  same  defense  to  the  ac' 
tion  as  if  the  snit  was  botween  the  orisinal 
parties  to  the  bill;  that  ia  to  aa^,  the  said  Nor- 
ton, or  the  said  Norton  and  Kath  and  the  de- 
fendant; and  that  the  evidence  'offered  (*14 
in  defense  and  objected  to,  was  not  admisdbla 
aa  against  ths  plajntiff  In  this  action.    Where- 


of negotiable  instrumenta,  aa  indispensable  to 
the  security  of  holders,  and  the  facility  and 
aafety  of  thdr  drculation.   Be  this  as  it  may, 


we  entertain  no  doubt  that  a  bona  fide  holder 
for  a  pre-existing  debt  of  a  negotiabta  Instru- 
ment IB  not  affect^  by  any  equitiea  between 
tba  antecedent  parties,  where  he  has  received 
the  same  before  it  became  due,  without  notice 
of  any  such  equities.  We  are  all,  therefore,  of 
opinion  that  the  question  on  this  point,  pro- 
pounded by  the  Circuit  Court  for  our  consld- 
nwtion,  ought  to  be  answered  in  the  negative; 
uul  wa  shall  accordingly  direet  it  so  to  be  eerti- 
flad  to  the  CSronit  CourL 

IS*]     'Ur.  Justice  Catron  saldi 

Upon  tha  point  of  differenu  between  the 
judge*  balow,  I  concur  Uiat  the  extinguishment 
of  a  debt,  and  the  giving  a  poet  conuderation, 
aneh  aa  the  record  presents,  will  protect  the 
purchaser  and  assignee  of  a  negotiable  note 
from  the  inflrmitf  aiTeeUDg  the  instruntent  be- 
fore it  was  negotiated.  But  I  am  unwilling  t< 
aanetlon  the  introduction  inta  tba  (pinion  of 
this  court  a  doctrine  aside  from  the  caae  mi  * 
by  the  record,  or  argued  by  the  eounsal,  i 
■umlng  to  maintain  tnat  a  negotiable  not« 
bQl  pledgad  as  collateral  security  foraprerious 
debt,  la  taken  by  the  creditor  In  the  due  course 
of  trade,  and  that  he  stands  on  the  foot  of  him 
who  purchases  la  the  market  for  money,  or 
takes  ths  instrument  la  extinguishment  of  a 
pioTlous  debt.  State  eourts  of  blrii  authority 
OB  oommereial  questions  have  held  otherwise ; 
and  that  they  will  yield  to  a  mere  expression  of 
opinioa  of  this  court,  or  change  their  oonrse  of 
decision  in  oonfonnity  to  the  recent  Bn^ish 
eases  referred  to  in  the  principal  opinion,  Is 
Improbable;  whereas,  if  ths  question  waa  per- 
mitted to  rest  until  it  fairly  arose,  the  decision 
of  it  dther  way  by  this  court,  probatdy,  would, 
awl  I  think  ought  to  settle  it.  As  such  a  re- 
sult is  not  to  he  expected  from  the  opinion  In 
this  cauaa,  I  am  unwilling  to  embarrass  myself 
with  *o  much  of  It  as  treats  of  negotiable  in- 
struments taken  as  •  pledge.  I  never  heard 
this  question  spoken  of  as  belonging  to  the 
case,  until  the  principal  opinion  was  presented 
last  evening;  and  therefore  I  am  not  prepared 
to  give  any  opinion,  even  was  It  called  for  by 


nis  cause  came  on  to  bo  heard  on  the  tran< 
Mrlpt  of  tha  rsoord  from  ths  drouit  Court  af 


e  land  uoder  Luc; 

one  OcroDlo ;  who 

I  poisessloo  of  the  lot  s'  " 


THZ  LESSEE  OP  OUTER  BOtMAS  «t  «L 

Title  to  waUr-lot  In  Mobile— volume  of  8UU 
papers  as  evidence— deed  executed  under  de- 
cree of  court  of  another  Stato— act  of  Legis- 
lature subjecting  lands  of  deceased  to  pay- 
ment of  debts,  to  exolusion  of  personalty- 
executive,  leglilKtin  Hid  Judida)  powers,  and 
their  UmlUtlona. 


„ lot  la  the 

dtv  of  Koblle,  Alabama.  Tbi  defuidsDts,  Is  the 
Clieiilt  Court,  elslmed  title  to  f-  —• •  ■—- '"  ■  ■'— 
tandiT.  who  waa  Uie  devlseo  o: 

bavlni  been  In  possessloit  of  th- . — 

of  Bt  Fianda  and  royal  straats,  occupied  It  nntll 
his  death.  On  the  arrival  tt  Lacy  Ludiy  at  am, 
she  oecopled  the  lot  ss  her  own  propem :  and  la 
1S18  she  sold  and  eonvejed  It  by  deed  to  certain 

ersoM,  stating  Uie  eastern  boandair  In  the  deed 
be  Uie  Uoblle  River,  These  penoas  on  the  same 
day  conveyed  the  prentses  to  Oliver  Holmao,  who 
utaied  on  It  and  Improved  It.  by  eractlnc  houaea 
and  a  whsrt  upon  It.  and  oonUnoed  to  ecconr  II  aa 
a  DSMhant  tn  co-partnerahlp  with  one  Charira 
Brown,  who  Uved  la  Boston,  until  Deeember,  tSSL 
when  be  died,  leavUif.  as  hla  helTa,  the  iMsori  of 
the  plalotlff.  The  peaaaeBloa  of  Lacy  Landry  «t  the 
lot  commenced  In  1800,  and  extended  on  RoTal 
street,  and  «d  the  east,  followed  the  high  water- 
mark on  (he  river.  The  land  wse  not  sobjtct  ta 
Inundation,  thonih  In  man;  places  the  water  ran 
acToes  It.  Until  the  Improvements  msde  by  Bol- 
nan,  the  let  waa  not  auaceptlble  ot  occnpaney. 
There  was  a  rldn  of  blfh  land  (onned  of  ahen*  and 
artUclal  deposlGi,  to  the  east  of  which,  to  the  riw. 
the  lot  was  ettoated :  and  the  ridf  e  was  protected 
by  the  Spanlah  aothoritlM,  no  person  belns  permit- 
ted br  them  to  Improve  on  tha  rround.  or  to  remova 
the  earth.    It  was  called  "Hlie  Kind's  blghway,"  ei 


"Wbine'pamss  go  Ms  fossesskn  e(  pternhw^ 


BopBEin  Comr  of  t 


t  tlirim  Statu. 


1B?<;  wbn  on  tb*  Mtb  Ha;.  1 
pasaed  wbtch  (noted  the  lota  kno 
iiiidtT  tha  Spaolab  goTernment  to  t 
BdJaceDt  erounda.  Tbe  Improvpn 
b7  Bolmas  Id  181B  or  18:^0.  Th 
low  gava  In  evIdeDca,  to  malntnli 


h«  right 
!,  Id  ibt 


MwaaaloD ;  and  tba  rlfbta  at  a  lipartBD  proprietor 
to  not  attacb  to  btm. 

Tbe  Act  of  CoDErcM  of  Sfltb  Uaj,  1824.  rellD- 
._..>..<  ....  J.....  .,  ,„,  Uolted  States,  wbatever 

:  In  qoeatloD,  to  tbe  ptoprletor 


s?.s 


of  Bol- 

the  Su- 


e  propertr  of  Holmaa,  In  Mobile,  de- 
e  tltfe-bond  to  Bronn.  was  coorFjnl 
la  iDoperatlve.    Tbe  deed  was  iiccniFd 

MHssacbiiBettB.  and  b;  ilrtut  of  a  statute  or  tbai 
Slate.  It  Ih  not  pretcadcd  tbal  It  wns  auiLntliri] 
by  ■ny  Inw  of  Alabama  :  and  no  prlaclple  Id  better 
aettled.  than  Hint  Ihe  dlaposltlan  of  real  cutate. 
vhettaer  by  di'ed.  descent,  or  by  any  other  mcHle. 
must  be  lofeineil  by  tbe  lava  uf  tbe  SUle  wbet« 
the  lead  Is  situated. 

A  conrt  of  cbancery.  actlna  In  persona m,  Dia; 
well  decree  the  conveyiDCe  oC  land  In  an/  otbei 
Stale,  and  may  enforce  Ibefr  dccieea  by  process 
acainst  the  defendant.  But  neltber  tbe  decree  it- 
self, nor  «Dy  conveyance  under  It,  eicspt  by  tit 
peraoa  In  vhom  tbe  title  la  vested,  can  operate  be- 
fond  tbe  Jurisdiction  ot  tbe  court. 

It  Is  not  percelied  why  a  court  of  law  abonid  re- 
gard B  cesulilng  trust  more  than  say  other  equita- 
ble rights ;  BDd  any  attempt  to  give  cHect  to  thear 
rights   at    law,    through    the   instri- "' -    -•   - 

Equitable  and  legal  Jurladlctlona  h 
separated,  acd  the  loundest  maxl 
deace  require  each  to  be  eierciaed  in 
sphere. 

Tbe  act  of  tbe  Leglalatiire  of  Alabama,  wblch  an 
tborised  Sarah  naiman.  resident  Id  Boston,  tbe  ad- 

_._. jjj  Oliver  Hoiman,  to  aell  the  estate  of 

died  ariied  in  tbe  dty  of  Uoblle. 


:ra 


*of   rnrXmni- 


which  HolmL .„ „.,   _. 

was  a  TElId  act  i  and  tbe  deed  made  under  Chat 
■tatnte.  according  to  its  provisions,  was  legal  aod 
•' —   aod  waa  autborlied  by  tbe  coDstltDtlou 


alien  the 


of  tbe  anceator.  Id  thowi 
to  auch  dehla.  Tbe  belrs 
e  prejudice  of  credllora. 


„..,  they  have  no  right  to  tbe 

estate  of  their  ancestors,  except  that  of  poaaeaalon, 
until  tbe  credltoni  ah  all  be  paid. 

No  Dbjecllon  Is  perceived  to  the  power  of  tbs 
Legislature  to  anblectlDr  the  lauds  of  a  deceaaed 
person  to  tbe  payment  of  hla  debts,  to  the  exclusion 
of  the  personal  property.  Tbe  L^lslatare  rega- 
latea  descents,  and  the  conveyance  of  real  ertate. 
To  deflne  tbe  itgbta  of  debtor  and  creditor.  Id  Ihelt 
eommoD  duty,  the  wbola  range  of  remedies  Ue 
witbin  their  proviDcs. 


•TN  error  to  the  Cireutt  Court  af  the  ['H 
X  United  SUtea  for  the  Southern  District  of 
Alabftma. 

This  was  iQ  action  of  ejectment,  brought  b; 
tbe  defendants,  who  were  plaintiff*  in  the  court 
below,  to  recover  posseasion  of  storea  and  a  tot 
of  ground  in  the  dtj  of  Mobile.  The  declara- 
tion was  in  the  common  form.  The  plea,  tbs 
general  iaaue.     A  Terdict  waa  rendered  in  the 


deulaT^rBDtee,  tba;  o 


8  Barb.  Ch.  R.  628. 
I  Into  poaaeaalon  of  land. 
»t  title,  be  caDDOt  sat  np 


rblcb  B  subaequentty  re- 
lien  A  eonvered  the  same 


tween    tbemttlvea.    from 

pasaed  b;  dead-     Flagg  t.  Mann,  ii  nea.  vti. 

Where  one  Rho  has  no  title  eoD*e;a  land  with 
warrant;,  by  deed  duly  recorded,  and  afterwarda 
acqnlrea  title,  and  conveys  ta  anetber,  the  second 


sailed  at  the  tlma  ot  his  flrat  e 
T.  Pal  ten.  Si  Pick.  S24. 

A  tenant  In  a  real  action  la  not  eatopped  to  set 
up  a  title  b;  diaselsin,  by  baviug  relied,  as  ana 
groDDd  of  title,  upon  a  deed  which  did  not  conny 
tht  demanded  premlsea.  Melvln  v.  Locks  and 
Canals.  B  Met.  Is. 

la  uactmcDt  for  dower,  against  a  grante*  by 
qattelalm  deed,  ot  the  husband,  or  a  ptraon  holding 
under  auch  grantee,  tbe  defendant  la  not  eatopped 
from  showing  that  ths  husband  was  not  aels^  of 
snch  an  estate  in  tbe  premlaea  aa  to  entitle  hla 
widow  to  dowar.  A  deed  which  does  not.  od  Itl 
face,  ds&ne  the  estate  of  Interest  conveyed,  or  In- 
tended to  be  conveyed,  or  the  premlsea,  doe*  not 
eatop  the  grantor  from  abowlng,  in  oppoaltlon  to 
It  that  no  title  paaaed,  or  from  claiming  ander 
alter-acqulred  title;  and  hence,  alnee  eatoppels 
must  be  matoal.  It  cannot  estop  tbe  Brnntce,  eltbM 
In  a  controveray  with  the  grantor,  or  with  partita 
whoae  Interest,  like  that  ot  dower,  depend  npon  bta 
estate.  Sparrow  v.  Klnoman,  1  N.  X.  (1  ConatJ 
£42 ;  overmllng  Sherwood  v.  TaDdeobargb,  S  Hill. 
808;  Browne  v.  Potter,  17  Wend.  1«*. 

Tbe  grantM  In  a  warranty  deed  Is  not  eatoppsa 
from  controvertiuR  hla  grantor's  titla.  AvcrilT  v. 
Wilson,  4  Barb.  IBO- 

The  grantae  wbo  tahea  possession  under  a  onlt- 
dalm,  b  not  thtrch;  eatopped  from  denytng  that 


184S 

CHonit  Omrt  for  ths  plftlntfffi,  mad  th*  defand- 
■at  pniMCutad  this  writ  of  error. 

Upon  tbe  trUl,  the  plftinUffi  below  prared 
tbat  one  Geronio  was  in  posseBdoa  of  ■  lot  in 
the  c]t7  of  Mobile,  at  the  comer  of  St.  PrancU 
•ltd  Rofal  atreets;  that  he  occupied  tbe  lame 
till  hie  death,  when  be  gave  the  Mme  to  one 
Lucy  Landry;  that  about  the  year  1788  Simon 
lAndry  took  charge  of  the  lot  for  bii  daughter 
Loey,  and  when  she  came  to  woman'*  estate, 
■he  naed  and  occupied  the  game  aa  her  property. 
The  plalntiiT  further  proved  that.  In  IBIS,  Lucy 
Landi7  conveyed  the  lot  to  HeKineie  and 
Swett,  by  a  deed,  In  which  the  weetem  bound- 
mzj  waa  laid  down  aa  the  Mobile  River,  and 


tha  property  to  Oliver  Holinan,  who  took 
poaieeaion  in  1618,  and  erected  houaet  and  a 
wharf  upon  tbe  lot,  and  occupied  the  lame  aa 
a  merchant  in  co .partnership  with  one  Charlei 
Brown;  Brown  residing  in  Boston,  and  Holman 
in  MoUle.  Holman  died  In  December,  1822, 
iMving  three  children.  Oliver,  with  a  grand- 
cUht  of  Holman,  are  now  the  lenl  heir*  of 
Oliver  Holman,  deceased,  and  are  ua  lesson  of 
the  defendant  In  error. 

The  defendants  in  the  Circuit  Court,  In  order 
to  show  title  in  them  to  one  equal  undivided 
moiety  of  the  premises  in  question,  exhibited 
a  bond  executed  by  Oliver  Holman,  tbe  ances- 
tor of  the  plaintiffs  in  the  ejectment,  on  the  E9th 
September,  1821,  to  Charles  Brown,  by  which 
Oliver  Holman  bound  himself  to  give  to  Charles 
Brows  a  quitclaim  deedaf  one  half  of  the  land 
he  bad  purchased  from  McKinsie  ajid  Swett, 
tbe  ground  in  question)  the  deed  to  be  executed 
two  years  from  date,  if  Charles  Brown  requests. 
Oliver  Holman  died  soon  afterwards,  witliout 
ezecutingtbe  deed. 

Sarah  Holman,  tbe  widow  of  Oliver  Holman, 
as*]  removed  to  Boston,  'Massachusetts,  and 
there  took  out  letters  of  administration  to  the 
estate  of  her  deceased  husband. 

Charlea  Brown  presented  a  petition  to  the 
Supreme  Judicial  Court  of  Massachusetts,  set- 
ting forth  that  Oliver  Holman  had  executed  to 
him  the  bond  before  stated,  by  which  he  bound 
himaelf  to  convey  certain  propertv  in  Mobile  to 
bim,  being  the  part  of  the  premisea  for  which 


this  Boit  ie  tnatltnted;  and  that  he  wu  pn- 
vented  conveying  the  same  by  death;  and  praT- 
ing  the  court  would  grant  license  to,  and  would 
empower  Sarah  Holman,  the  widow  and  admin- 
istratrix of  Oliver  Holman,  to  execute  to  him 
such  conveyance  of  the  premises  aa  Oliver  H(d> 
man  would  have  been  obliged  to  make  and  as** 
cnte,  if  he  were  then  living. 

The  widow  and  administratrix,  Sarah  Hol- 
man, certlfled  to  the  court  that  "she  had  read 
and  had  notice  of  the  petition,  and  had  no  ob- 
jectiona  to  offer  why  the  prayer  thereof  should 
not  be  granted;  and  signified  her  consent  to  tha 

Elisha  Read,  guardian  of  Sarah  Holman  and 
Oliver  Holman,  minora,  and  Catharine  Holmaa, 
daughter  of  Oliver  Holman,  oertlflai  that  thef 
had  read  and  had  notice  of  the  petition,  and  b^ 
lieved  the  statement  thereia  to  be  correct,  and 
had  no  cause  to  show  why  the  prayer  of  tha 
petitioner  should  not  be  granted,  and  signiflad 
their  consent  to  the  same.  The  oourt  thereupoa 
ordered  that  Sarah  Holman  should  be  Uoenaad 
to  make  and  exacut«  a  deed  to  Charles  Browa 
of  the  premises;  and  accordingly,  on  tha  lOtk 
of  March,  1824,  a  deed  waa  executed  to  tte 
petitioner  for  the  property  deacribed  In  tto 
title-bond. 

The  defendants  in  the  Circuit  Court  also  nn 
in  evidence  an  act  of  the  Legislature  of  Al»> 
bama,  in  tbe  following  terms: 

"An  Act  to  authorise  the  admlnistratrtz  af 
Oliver  Holman,  deceased,  late  of  the  county  •( 
Mobile,  to  sell  real  estate. 

"Sec.  1.  Be  it  enacted,  ete.,  Me.,  That  tha 
administratrix  of  tbe  late  Oliver  Holman,  red- 
dent  in  the  dty  of  Boston,  in  the  State  of  Mm- 
sachusetts,  be,  and  she  is  hereby  authorised  to 
sell,  by  Nathaniel  Littlcfleld  and  Qorman  Dav- 
enport, her  attorneys  in  fact,  tbe  real  eatata  <f 
which  the  said  Oliver  Holman  died  seiiad  la 
the  dty  of  Mobile,  on  such  terms  and  in  aiieh 
manner  as  may  be  deemed  most  adTmntageons 
to  tbe  estate  of  the  deceased- 

"Sec.  2.  And  be  it  further  enacted,  that  tlw 
said  administratrix  be,  and  she  is  hereby  an- 
thoriied,  by  her  attorneys  aforesiUd,  «■ 
*the  sale  of  the  said  estate,  to  make  and  [*f  t 
deliver  to  the  purchaser  or  purchasers,  as  tht 
case  may  be,  a  legal  conveyance  of  the  same, 


the  (raDtor  had  title.     Oront  v.   Cair.  IB  N.  X. 
Week.  Dlit-  seo :  Bi(elow  t.  KIncb,  11  Bsrb.  308. 

A  zraDlee  Is  not  estapped  trom  deavlDs  tbe  ven- 
dor's title,  where  he  bhnatit  was  In  posMsalan  at    < 
the  time  of  tbe  pnrchase,  onder  a  claim  of  title, 
and  Ue  oiiilDa]  enlrr  was  oot  under  the  Taador. 
"' "■• B  Barb.  flS4 ;  Saflrs  i.  Biiilth_._;" 


Glen  V.  Gibson. ..__ 

Wend.  ST :  iKckiim  t.  Cncrden,  2  Jobni.  Cat.  803 : 
lactaon  r.  Bpear,  T  Wand.  401 :  Averill  t.  Wilson. 
4  Bam.  180. 

AlthooKb  *  arantor  with  warrant*  cannot  set  np 
a  hoetlle  title  existlni  at  tbe  time  of  bli  conve;- 
anea,  ret  on*  wbo  converi  b?  qultclatni  1*  not 
— ' '  " — n  snbeequsDtIr  acqulrlne  and  eettlDr 


The   acceptance   ot   a   conveyance.   In    wbleb   a 

umaa  is  described  as  the  wife  oC  a  persoa  oamrd, 

not  eitop  tbe  snotee  from  aaaalllng  tbe  vallA- 

of  the  marrlacs.     Spleer  v.   Splctr.   16   Abk 

CN.  B.)  N.  T.  112. 

enterlns    under    the    vendor,    la 


,    -p    tltlL 

9  Conn.  401 


Ie  aaal 
11;  Jat 


V.  Beaton.  «4  Barb.  622. 

The  taking  o(  a  qnllclalm  deed  of  land  from  o 
wbo  claims  aa  tenant  (or  lite  under  a  will,  does  n 
otop  tbe  Krantee  or  bts  anliDS  from  diapnil 
th«  title  of  his  tranter  even,   meeh   leaa  that 


.'.  8«ae,  T  Lans.  Z'. 

tea. 

A  cnlDtee  of  land,  wbo  Is  In  poeaesilon  under 
quitclaim  dped.  cannnC.   Id  an  aellon  between  blm 
and  otbcr  parties  clalmlns  nndcr  tbe  ume  irantor, 
iBvalvUc  (be  title  to  such  land,  aiapata  the  title  ot 


be  cannot  dlipnta 

enters,  ontll  after 

[  a  surrender  of  poaaesslon.  Jackion  v.  Spear,  T 
'  Wend.  401 ;  S  Johns.  4S0 :  T  Jobna.  107 ;  14  lobna. 
■    224  ;  T  Cow.  BST. 

One  wbo  acreet  to  pnrehaee  trom  another,  ean- 
I  not,  SB  aKslnst  tbe  laCler.  let  np  prevlens  title  In 
:  blmself,  and  Is  eetopped  from  denjlns  vender'* 
'  title.  Sajles  v.  Bmlfli,  IS  Wend.  ST:  Jackson  T. 
'  Arres,  14  Jobna.  224;  Jackaon  v.  Smith,  T  C«W. 
I    717. 

A  person  wbo  baa  entered  Into  poaaeaaian  ander 
.  anotber,  and  arknowledKed  bis  Mtir,  cannot,  in  ac- 
tion of  eJeEtment,  act  up  oatataudlDe  title  Id  a 
third  ptraou,  Jackaon  v.  Stoart.  6  Johns.  14 : 
Jackson  v.  DeWalla,  7  Jobna.  1ST :  TIM.  Adams  on 
P.].  21T:  Jackson  v.  UlUer,  a  Wend.  22Si  •  Cow. 
761. 

Digitized  byCoOglc*^^ 


SUPBEIU  COUXT  OF  IHB  UHTTBt  BiAns. 


I  deed 


lifetime. 

"Sac.  3.  And  be  it  turther  enacted,  thftt  Nb- 
tbAniel  littleHeld  and  Gorham  Davenport,  be- 
fore the  lale  of  the  estate  aforesud,  eball  en- 
ter into  bond  with  lufficient  aecuritf,  payable 
to  the  Judge  of  the  Count;  Court  of  Mobile 
Count;,  for  the  true  and  faithful  payment  of 
the  money  ariainK  from  the  «ale  of  the  aaid  ei- 
tat«  into  the  handi  of  the  admtniBtratrix  there- 
of, to  be  appropriated  to  the  payment  of  the 
debts  due  by  the  aajd  decedent." 

On  the  24th  day  of  April,  lfi2(,  by 
uecuted  in  conformity  with  the  law, 
■ideration  of  the  lum  of  fifteen  thousand  dollars 
paid  to  the  administratrix  of  Oliver  Holman. 
the  oUier  moiety  of  the  property  was  conveyed 
to  Cluurlea  Brown. 

The  defendants  in  the  Circuit  Court  claimed 
to  bold  all  the  premises  In  controversy  by  con- 
veyances from  the  grantee  of  Charles  Brown, 
made  under  the  license  of  the  Supreme  Court 
of  Massaehusetta,  and  the  act  of  tbe  Assembly 
of  Alabama. 

It  was  further  In  evidence,  that  Oliver  Hol- 
man erected  atorea  on  tbe  lot,  and  uaed  them 
for  four  years,  when  he  died. 

The  lot  which  was  proven  to  have  been  in 
the  actual  possession  of  Geronio,  wu  incloaed, 
there  beina;  a  line  of  fence  running  from  the 
street  on  the  north  to  the  southern  boundary  of 
tbe  lot,  and  followed  by  the  meanders  of  high 
tide  water-mark.  There  was  no  person  who 
•rer  incIased*to  the  east  of  thia  lot,  or  who  had 
ever  set  up  any  claim  upon  it,  except  so  far  as 
the  facts  disclosed  the  claim  of  Lucy  Landry, 
imder  Geronio.  The  ground  In  dispute  was 
more  than  one  hundred  feet  distant  from  the 
Inclosure  of  Lucy  Landry,  and  was  at  all  times 
subject  to  the  influx  of  the  tide,  prior  to  the 
Improvements  of  Halman.  It  was  in  evidence 
that  all  the  land  east  of  Lucy  Landry's  inclos- 
ure, before  the  improvements  of  Holman,  had 
been  uaed,  aa  all  the  land  on  the  same  line  from 
St.  Francis  Street  to  Government  Street,  on  the 
aame  line,  hsjl  been  used,  as  a  public  landing- 
place  by  the  people  under  the  Spanish  govern- 
ment, and  that  no  improvements  or  obstructions 
bod  been  erected  upon  that  tract  of  land. 

The  Circuit  Court  decided  that  the  bond  from 
SO*]  Holman  to  'Brown,  and  tbe  proceedings 
of  the  Supreme  Court  of  Massachusetts,  and 
the  deed  under  those  proceedings  were  not  suffi- 
dent  to  confer  any  legal  title  upon  the  defend- 
ant); tliese  proceedings  were  without  authority 
and  of  no  effect,  and  that  they  were  admissible 
OS  evidence,  only  to  show  the  nature  of  the  de- 
fendants' claim  of  possession.  Tbe  court  also 
harged  the  jury  tliat  the  act  of  the  Legislature, 
and  all  proceedings  under  it,  were  void,  and 
the  evidence  was  competent  only  to  show  the 
defendanta'  claim  and  possession;  to  which  de- 
cision, aa  well  as  to  the  charge,  tbe  defendants' 
counsel  excepted.  The  defendants  then  offered 
In  evidence  a  map  obtained  from  the  general 
land  office  at  Washington  city,  purporting  to 
have  been  made  in  IT61,  and  which  was  <^rti- 
fled  to  have  been  on  file  there,  made  by  one 

,  anrveyor.     This  map   Indicated 

that  the  dty  waa  then  laid  off  into  regular 
squares,  and  bounded  by  streets;  that  there 
WBS  a  apace  between  the  front  and  the  margin 
Sit 


of  the  river  not  divided,  aad  tfeat  tUa  ipaoa 
was  marked  in  two  halve*,  with  the  wrad 
"quai."  The  defendant  gave  evidence  eoB- 
ducing  to  prove  that  the  lands  sued  for  were 
embraced  within  the  space,  and  that  it  eontia- 
ued  to  be  public  and  open,  till  Holman's  poe- 
session  and  improvements  ia  1818;  and  ao  con- 
tended before  the  jury. 

The  defendants  further  gave  evidence  that 
Holman  and  Brown  were  merchants,  and  that 
the  carpenters  who  built  tbe  housea  on  Ue 
lands  in  dispute  were  sent  ont  by  the  said 
Brown;  that  Brown  and  Holman  were  in  part- 


store-houses;  that  Brown  resided  in  Bostom, 
and  had  never  been  in  Mobile,  and  that  Hol- 
man resided  in  Mobile;  that  the  store-housa 
were  reputed  to  be  Holman's,  and  not  Hdmaa 
A  Brown's.  After  the  death  of  Holman,  agnts 
of  Brown  went  into  possession;  whether  in- 
stantly or  after  the  execution  of  the  deeds 
aforesaid,  his  agents  or  rendeea  have  oijoyed 
entire  and  exclusive  possession  of  the  premino. 
It  was  further  in  evidence  that  the  house  is 
possession  of  defendants  fronts  on  Water  Street, 
one  of  the  streets  of  the  dty;  whereupon  tlia 
court  charged  the  jury,  that  if  they  believed, 
from  the  evidence,  that  Geronio  claimed  title 
to  the  premisea  in  question,  and  was  in  actnal 
posaesston  of  a  part  of  the  lot  of  land  to  whkh 
they  were  then  'attached,  and  remained  [*SI 
in  possession  and  claiming  title  from  and  prior 
to  the  year  1785,  till  the  time  of  his  death;  and 
that  Iwfore  his  death  he  gave  the  whole  of  aaid 
lot  to  Lucy  Landry;  and  that  her  father  there- 
upon took  and  held  possession  of  It  for  her 
until  she  arrived  at  full  age,  when  she  took 
possession,  and  claimed  title  to  the  full  oxtoit 
of  the  boundaries  in  the  deed  from  her  to 
McRinsIe  ojd  Swett;  and  that  since  the  poi- 
sesBJon  of  Mobile  by  the  United  SUtes,  lbs 
streets  and  quai  have  been  eo  altered  by  the 
municipal  authorities  of  said  dty,  that  the  aaid 

Sioai  baa  been  discontinued  or  otberwiae  abd- 
Bhed,  and  the  said  Water  Street  erected  in  lien 
of  it;  and  that  the  premise*  in  queetion  are 
within  the  boundaries  of  the  said  lot  conveyed, 
aa  afores^d,  by  Lucy  I^ndiy  to  McKinsie  a^ 
Swett,  and  by  them  to  Oliver  Hotman;  and 
tluit  aaid  Holman  entered  upon  and  remained 
In  possession  of  the  s^d  premisea  from  tbe  data 
of  his  purchase,  until  the  time  of  his  death;  the 
plaintiffs  are  entitled  to  a  verdict,  unless  the 
jury  believe,  from   the  evidence,  that  aetual 

g)ssession  was  delivered  by  sajd  Holman  to 
rovm,  under  said  bond  for  title;  and  that  said 
Brown  had  retoained  In  poeseasion,  and  that 
the  possession  had  been  regularly  transmitted 
through  those  claiming  under  him  to  the  de- 
fendant. The  defendant  contended  that  the 
premisea  in  question  were  not  embraced  witltia 
the  claim  of  Lucv  Landry,  but  formed  a  por- 
tion of  the  public  quai.  That  the  ntiy  ot 
Holman    mider   the    title    derived    from    Lucy 


maintain  an  ejectment  for  the  lot,  against  tboei 
claiming  under  his  partner,  Brown.  Thia  the 
court  overruled,  and  the  counsel  for  the  de- 
fendant excepted. 

The    defendant's    eounad    eontanded    that, 

from  the  brad,  the  proof  In  th«  canec,  and  the 

Feter*  IS, 
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kdmluioti  of  Okth&riae  Holm&n  tn  tha  raeord 
of  the  Suprem*  Judicial  Court  of  HassMhu' 
MtU,  thereto  «ttuhed,  it  appeared  that  Hoi- 
man  and  Brown  were  jointly  intereEted  In  the 
pramisea  at  the  period  of  hia  entry.  That  al- 
though Brown  nerer  was  upon  the  land,  that 
the  same  waa  held  by  Eolman  for  their  Joint 
beneflt;  and  that  though  no  actual  poaKesBion 
waa  delivered  under  the  bond  for  title,  that  if 
tha«e  facta  were  found,  that  Brown,  or  those 
claiming  under  him,  could  not  be  aued  for  the 
moietj  in  the  bond,  without  a  demand  and 
notice  to  quit.  Thia  the  court  overruled. 
Sa*]     *The  cue  was  argued  bj  Mr.  Ogden 


Mr.  Ogden  contended  that.  In  the  court  be- 
low, the  plaintiffa  in  error  had  proved  thdr 
title  to  the  premisea  in  diapute,  and  the  court 
abould  have  nonsuited  the  defendants,  the 
plaintiffs  in  the  ejectment,  or  charged  the  jui^ 
that  they  were  not  entitled  to  a  verdict  in  their 
favor.  The  plaintiffa  in  error,  and  those  under 
whom  they  claim,  had  been  in  posaeasion, 
under  a  paper  title,  linee  1822,  claiming  the 
premisea  aa  their  own,  fifteen  years  before  the 
commencement  of  thia  suit.  Before  being 
turned  out  of  posaeasion,  the  defendants  in 
error  are  called  upon  to  show  a  valid  subsisting 
title  to  the  premisea.  Possession  is  a  valid  title 
agMnat  aU  the  world,  until  a  better  title  la 

The  first  question  now  arises — we  claim  the 
property  under  a  title  derived  from  Oliver  Hol- 
man,  the  ancestor  of  the  defendants  in  error, 
hia  heirs-at-law.  Can  we  be  permitted  to  ques- 
tion and  deny  the  title  of  the  ancestor  under 
whom  we  claim  r 

This  point  seems  to  be  settled  1b  this  oourt 
in  the  cases  of  Blight's  Lessor  v.  Rochester,  T 
Wheat.  4B7;  Bradstreet  t.  Huntington,  6  Pa- 
tera, 402j  and  Wiltiaon  v.  Watkins,  3  Peters,  43. 

It  la  denied  that  Holman  ever  had  a  title  to 
the  lot  in  controversy.  It  is  asaerted  t«  have 
been  derived  from  a  Spaniard,  Qeronio;  but  no 
paper  title  Is  shown  to  have  been  in  him.  All 
the  title  set  up  as  liaring  existed  in  him  was, 
that  of  poBsesaion  of  a  lot  at  ths  comer  of  St. 
Francia  and  Royal  streets,  to  which  Lucy  Lan- 
dry afterwards  became  entitled  under  him,  and 
which,  when  of  age,  she  conveyed  to  the  grant- 
ora  of  Oliver  Holman.  Ko  grant  from  Spain 
waa  made  to  Qeronio;  none  is  asserted  to  have 
been  given.  The  inclosure  ran  down  to  and 
along  high  water-mark,  on  the  line  of  which 
there  was  a  fence. 

The  premiaea  in  dispute  in  this  case  are  more 
than  one  hundred  feet  distant  from  the  incloa- 
nre  of  Lucy  Landry,  and  were  all  open  until 
Improved  by  Holman.         , 

Geronlo  having  had  no  paper  title,  and  pre- 
tending to  no  title  but  posaesaion,  nothing  can 
be  clearer  than  that  his  title  extended  no  furth- 
er than  the  actual  possession;  and  he  gave  no 
more  to  Lucy  I>ndrT.  The  btw  upon  this 
SS*]  point  Ii  entirely  settled.  'Lessor  of 
Clarke  v.  Courtney,  S  Peters,  364;  2  Johns. 
Rep.  230;  4  Mass.  Rep.  4101  >  Wash,  a  C. 
R.  476. 

The  title  set  up  1^  the  heirs  of  Holman  not 
having  any  other  foundation  than  tliat  of  Lucy 
lAndry,  it  la  manifeat  that  against  the  hdlder 
f  Ik  ed. 
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of  the  lot  by  poaaesaion  and  Improvement  bj 
Holman,  and  now  with  the  improvements  held 
by  the  plaintiffs  in  error,  that  title  cannot  be 
Buatainra. 

There  is  another  view  to  be  taken  upon  this 
question  of  posaeaaloD,  to  which  the  attention 
of  the  court  Is  requested.  The  fence,  including 
the  lot  occupied  by  Geronio,  and  Landry  under 
him,  ran  down  to  high  water-mark,  and  fol- 
lowed the  meanders  of  liigh  water-mark.  No 
person  bad  an  inclosure  to  the  east  of  thia  lot, 
or  had  a  claim  on  It,  except  lAudry;  it  waa 
more  than  one  hundred  feet  from  her  inclosure, 
and  waa  at  all  times  subject  to  the  reflux  of  the 
tide,  prior  to  the  improvements  of  Holman,  in 
1B18.  It  liad  been  used  as  a  part  of  a  public 
highway,  and  as  a  public  landing-place  by  the 
people  under  the  Spanish  government.  These 
facts  clearly  prove  that  there  never  was  even 
an  aasertion  of  title  by  any  one  to  this  lot  be- 
fore Holman  improved  it. 

Again,  the  property  now  In  diapute  is  one 
hundred  feet  below  what  in  1S18  was  the  high 
water-mark.  Now,  by  the  common  law,  all 
land  beyond  ordinary  tide  water-mark  belongs 
"le  crown.  It  is  not  necessary  to  cite  cases 
rove  thia  as  a  general  principle.  The  prin- 
cipre  is  of  universal  prevalence  in  the  States  of 
the  Union  bordering  on  tide  waters. 

It  is  admitted  that  the  right  to  the  shorea  of 
tide  water  may  be  acquired  by  grants  from  the 
crown  or  governmeat.  Sir  Henry  Constable's 
ease,  S  Holt,  107;  Angel  on  Tide  Waters,  140. 
Although  a  grant  from  the  crown  may  be  pre- 
sumed  after   long   possession.     But   this   only 


shows  that  by  srant  alone  the  title  can  be  a 
quired.     Appeuolz  to  Angel  on  Tide  Waters, 
43,  and  the  casea  cited.     The  evidence  of  such 


sea,  and  using  the  ground. 
Maris,  part  I,  eh.  6,  page  27.  But  the  evidence 
in  this  case  shows  no  such  state  of  facta;  and  it 
there  is  any  law  of  Spain  which  differs  on  this 
point  from  the  common  law,  it  should  have 
shown,  and,  aa  a  foreign  law,  ahould  hav4 
been  proved. 

There  is  another  fact  appearing  on  the 
record  which  should  'have  great  influence  [*S4 
on  the  court  in  considering  the  point  now  un- 
der examination.  The  map  gave  in  evidence 
has  the  word  "quai"  marked  on  it,  showing 
that  thia  lot  was  considered  as  a  qual.  Gtj  of 
New  Orleans  t.  The  United  States,  10  Peteia, 
716.  This  shows  that  the  defendanta  In  error 
have  not  and  never  bad  any  legal  Utie  to  thia 
lot.  It  waa  a  public  landing,  and  was  always 
so  considered  while  Spain  h^  poaaesslon  of  ui 
country. 

The  plaintiffs  in  error,  defendanta  In  the  Clr- 

cuit  Court,  had  a  sulficient  title  ta  live  them  m 

right  to  a  verdict  in  their  favor,  under  Inatno- 

tions  from  the  court. 

Oliver  Holman,  the  ancestor  of  the  defend- 

its   in   error,   died   In   MobUe   before    Maroh, 

123.     He  died  Inteatate,  and  administration 

as  granted  to  his  widow.     Sometime  after 

which,  the  Legislature  of  Alabama  paased  the 

act  authorising  the  administratrix  to  aell  the 

estate  of  Oliver  Holman;  under  the  provisions 

of  tbia  act,  and  in  full  conformity  with  them, 

the  admin  iatratrix  sold  the  estate,  and  oonveyed 

it    to    Charles    Brown,    under   whom,   and   by 

virtue  of  the  eonveyanoe  authorised  t^  tbia 


■et,  tlw  plalntlffB  b  cnor  heM  ft  mcrfaty  of  thi 
property.  TIwk  !■  notUag  to  the  record  to 
impeuh  tie  fUrneia  of  tbia  wle,  or  to  show 
thftt  the  propertj  wm  not  *ald  for  ite  full 
Valna, 

The  arcnlt  Conrt  held  tUs  mot  of  tlie  LegU- 
Imtnre  of  *l«h»win  void.  The  remaoua  for  this 
dadiioB  mre  not  given,  bat  It  !■  preeumed  they 

1.  It  la  luppoeed  tluLt  the  Uw  interfered  with 
knd  took  away  the  rested  rights  of  the  heirs  st 
Uw  of  Oliver  Holman;  or, 

L  Thftt  thli  WM  »  judidel  act,  which  it 
not  eompetent  for  the  Legislature  of  Alabuns 


to  perf  or 
Doeett 


o  paee  this  law ;  for,  i 


atKnU 

It  eamiot  be  objected  to  the  law 
fringea  the  obligation  of  contracts,  and  is  there- 
fore roid  under  the  Constitution  of  the  United 
States.  The  Uw  authorized  the  sale  of  the  lot  for 
the  purpose  of  pajing  the  debts  of  Holman.  and 
thus  enabling  the  adminiatrstrix  to  keep  his 
eontraots.  How,  then,  can  it  be  Incompatible 
with  the  obligation  of  eontractal  But  it  has 
been  declared  hj  thia  court,  in  the  case  of 
Satterlee  v.  Matthewson,  2  Fetera,  414,  that  it 
is*]  has  nowhere  been  'said  that  a  State 
statute  which  devests  a  vested  right,  is  incom- 
paUbla  with  the  ConsUtuUon  of  the  United 
Statea. 

Nor  is  the  law  inconsistent  with  the  constitu- 
tion of  Alabama. 

Bf  the  laws  of  Alabama,  upon  the  death  of 
IT<>''"flnj  hia  real  estate  descended  to  his  heirs; 
but  In  their  hands  it  was  Bubject  to  the  pay- 
ment of  bis  debts.  A  law  wbien  authorlEes  the 
aale  of  sueh  lands  for  the  p^ment  of  the  debts 
cannot  be  exceptionable,  ht  the  constitution 
of  Alabama,  there  is  nothing  which,  in  terms, 
prohibits  the  passage  of  such  a  law;  nor  is  the 
kw  a  judicial  act,  thus  treDchiw  on  the  other 
oonatitutiona]  departments.  The  law  does 
BOtblns  In  its  SMcial  prorialon  but  what  had 
beendone  in  effect  bv  the  general  laws  of 
Alabama,  authorizing  the  aale  of  the  estates  of 
decedents  for  the  pavment  of  debts.  But  as, 
from  the  particular  local  situation  of  the  ad- 
mlnietratrU  of  Oliver  Holman,  she  could  not 
be  proceeded  against  under  the  general  law, 
this  special  enactment  ts  made.  The  ssme  re- 
•ponainlltiea  for  the  payment  of  the  debts  are 
ecmtinued;  and  eeenrlty  ta  required  for  the  p«r- 
fwmance  of  the  duties  to  pay  the  debts  out  of 
t^  proceeds  of  the  sales.  No  vested  rights  of 
the  belra  of  Holman  were  impaired,  for  all  their 
ri^ta  were  subject  to  the  debta  of  their  ances- 
tor. Ill  support  of  these  prinelplea,  cited,  Stod- 
dard ▼.  Snuth,  S  Binney,  866;  Wilkinson  v. 
Ldand,  8  Peters,  <26i  Bank  of  Hamilton  t. 
Dudley^  Heira,  8  Fetera,  62S;  IB  Hsssachnsettf 
Rm.  i&t;  13  Serg.  ft  Rawla,  486,  2  Vernon, 
nf;  4  Crulae'a  Digest,  EEO. 


r  private  acts  similar  to 
this,  on  pBgea  344,  346,  S4S.  The  constitution 
waa  formed  in  ISI9.  and  this  act  passed  in 
1B24.  It  was  a  contemporaneous  exposition  of 
the  constitution. 

The  act  was  no  doubt  passed  on  the  applica- 
tion «f  the  administratrix  of  OUvar  Wnfm.- 

•ts 


and  waa. enacted  t«  enable  ber  to  p*y  the  debta. 
It  doea  not  direct  the  sale,  hut  authorises  IL 
The  presumption  la  that  it  was  passed  to  enable 
the  Bdminiatratrix  to  do  her  duty.  He  who 
seeks  to  avoid  an  act  upon  the  ground  that  it 
wsa    procured    upon    faJae    auggestioua,    must 

Sirore,  affiimativelj,  that  the  suneations  w«v 
alse.  There  is  not  only  no  proof  in  this  caaa 
that  Eolman's  estate  waa  not  in  debt  at  tbs 
tima  of  bis  death,  but  the  contrary  is  nowbua 
pretended.  The  law  will  therefore  be  pceauMied 
to  have  psased  in  good  faith. 

■But  it  ia  said  this  law  is  against  the  ['SA 
constitution  of  Alabama,  because  it  is  a  judieia] 
act,  and  thus  Invades  one  of  the  branches  of 
government,  which  can  alone  exercise  judieisl 
powers. 

Without  the  express  prohiUUon  of  the  oca- 
stltution  of  Alabama,  limiting  to  each  depart' 
ment  its  special  duties,  the  separation  of  the 
government  into  legislative,  executive,  and  judi- 
cial, was  sufficient  to  prohibit  each  branch 
from  invading  the  constitutional  powera  of  the 

But  the  act  under  examination  is  not  a  judi- 
cial measure.  Judicial  power  ia  the  right  to 
decide  between  difFerent  parties;  the  power  to 
declare    what    the    law    is    between    conflicting 

ffi^tie•,  and  to  carry  judgments  and  decrees 
;o  effect.  How,  then,  can  the  act  in  qnesti<n 
be  considered  judidalt  It  does  not  dedde  he. 
tween  the  sdministratrix  and  the  creditors;  it 
leaves  all  question  aa  to  the  distribution  of  the 
proceeds  open;  and  they  must  be  decided  bv 
the  judicial  tribunals,  if  the  parties  cannot  ad- 
just then.  Cited,  Wilkinson  v.  Leland,  2  Fe- 
tera, e«. 

The  courta  of  the  United  States  sitting  In  the 
Statea,  adopt  the  construction  of  the  eoostitn- 
tions  of  the  States,  which  have  been  given  by 
the  decisions  of  the  highest  judicial  tiibunsJi 
of  the  States.  Thia  is  essential  to  harmony  be- 
lie courts  of  the  Union  and  of  tbs 
States.  What  would  be  the  confuaion  If  Dne 
eonatmction  were  given  to  the  constitution  of 
the  SUte,  in  the  courts  of  the  States,  and  ia 
the  courts  of  the  United  States  a  different  con- 
struction! So,  too,  as  to  the  laws  of  the  Statea- 
be  very  plain  that  an  act  of  the  Lepa- 
Isture  is  a  violation  of  the  constitution,  to  Justi- 
fy a  court  to  pronounce  it  void.  6  Msas.  Rep. 
634i  12  Haas.  Bep.  41T.  In  thia  ease  we  have 
the  uniform  l^slatlon  of  Alabama,  ainea  the 
State  was  organized,  in  corroboration  of  the 
constitutionality  of  this  act;  and  titles  to  lands 
to  an  Immenae  value  are  held  under  special  acta 


the  titlea  to  a  large  amount  of  property  within 
the  State.  The  early  passage  of  laws  of  a 
similar  character  with  this  now  under  examina- 
tion la  a  contempdraneoua  exposition  of  tbs 
oonstltntion;  tor  they  were  passed  within  a  few 
years  after  the  constitution  waa  adopted.  In 
Alabama  the  question  was  at  rest,  until  dis- 
turbed by  the  decision  of  the  Circuit  Oeort  In 
"le  ease  now  before  the  court. 

■The  title  of  the  plsintiffs  in  error  to  [*» 
one  moiety  of  the  property  has  never  been 
shown.  As  t«  the  other  moiety,  it  is  seen  from 
^e  evidence  in  the  case  that  after  the  drstb  of 

and   whu^[    were   tt^ai  IMman    ft    KoWa 
Peters  It. 


IMS 


WatkIxs  t.  tafe  Lttan  ot  Htojun  wt  u. 


whkrf,  kitd  Holmkii  ft  Brown'!  bunding! ;  and 
Hniiw.n  promised  hj  the  title-bond  to  convey 
•am  IwU  to  Brown. 

Hr.  Ozden  theaprocMded  to  refer  to  the  pro- 
eeedings  in  the  Supreme  Court  of  Uauuhu- 
•etta,  uid  to  show  thit  they  ue  in  entEra  con- 
formltT  with  the  Iftwi  of  MaAMchusette;  ajid 
tlMt  tAe  deed  executed  by  the  administratriz  to 
Brown,  for  the  property  deacribed  in  the  bond 
irf  Holnuin,  was  so  executed  under  tlie  decree 
«f  the  eourt,  after  notioe,  and  with  the  knowl- 
edgo  and  consent  of  Uie  administratrix  and  of 
the  heirs  of  OUrer  Holmao,  acting  perBon&llj, 
cr  represent«d  ij  their  guardian. 

The  application  to  the  Bnpreme  Court  of 
MaasachusettE  was  similar  to  a  prayer  for  a  de- 
cree of  apeciflc  performance.  The  court  are 
aaked  to  permit  the  administratrix  to  make  a 
deed  In  conformity  with  the  contract  stipulated 
In  the  bond.  A  deed  waa  made  in  execution 
of  this  decree  of  the  court. 

This  present*  the  queitlon  whether,  under 
these  circumstancet,  the  defendants  below  hare 
^own  a  legal  title  to  this  moietj  of  the  prop- 
erty. 

The  legal  estate  is  considered  ae  ao  vested  in 
the  mortgagee  as  that  he  may  mMntaln  eject- 
ment agunst  the  mortgagor,  and  turn  him  out 
of  possession.  The  legal  estate  is  in  the  mort- 
gagee, and  yet,  after  his  death,  the  administra- 
tor of  the  mortgagee  may  recover  the  amount 
due  on  the  mortgage,  and,  by  entering  satisfac- 
tion, destroy  the  legal  estate  In  the  mortgagee. 
This  is  so,  not  only  in  equity,  but  in  law. 

Why  Is  thisr  Because  the  mortgage  is  mere 
evidence  of  a  debt,  which  the  administratrix 
baa  a  right  to  recover,  and  of  course  to  acknowl- 
edge satisfaction  for  it;  and  the  heir-at-law  is 
not  injured,  for  his  ancestor  never  had  any  In- 
terest in  the  land  mortgaged,  other  than  a>  a 
•ecurity  for  a  debt;  which  bdng  paid,  that  in- 
terest has  ceased.  Now,  In  this  ease,  the  act 
of  the  administrator  destroys  the  le^  estate 
of  the  mortgogeor,  and  of  Us  heira.  Let  that 
reasoning   be   applied  to  the  ease   before   the 

as*]  *An  administrator  la  bound  to  perform 
all  the  contracts  entered  into  by  the  testator, 
whose  estate  he  represents ;  or  to  incur  damasea 
for  the  nonperformance  of  them,  so  far  aa  the 
assets  in  his  hands  will  enable  him  to  do  so. 

If  the  testator  gave  a  bond  or  note,  the  ad- 
ministrator muat  pay  It;  and  so  in  reference  to 
ftny  other  contract.  The  assets  in  his  hands 
ftre  answerable  for  the  nonperformance  of  the 
oontracts  of  the  intestate,  if  he  contracted  to 
•ell  lands,  the  assets  in  the  hands  of  the  admin- 
iatratrix  are  liable  for  damagM  for  nonperform- 

Holman  was  bound  by  Us  bond  to  convey 
the  moiety  of  the  property  to  Brown,  and 
Brown  eould  have  maintained  an  action  for 
damages  on  the  nonperformance  of  this  con- 
tract oy  the  administratrix.  The  real  estate  of 
Holmao  eould  have  been  scdd  for  the  payment 
of  damages. 


satisfying  the  claim  of  Brown,  by  a  conv^- 
ance  of  the  estate,  devested  the  estate  of  the 
heirs  of  Holman. 

What  may  b«  done  on  oompulsion  by  an  ad- 
ministrator, It  I*  contended  may  be  done  volun- 

It  is  contended  that  the  estate  descended  to 
the  heirs  of  Holman  aa  tmstees,  Brown  and  his 
^«ntees  being  cestui  que  trust,  and  in  posses- 
sion of  the  estate.  It  is  then  a  case  In  which 
trustees  having  no  beneficial  interest  In  the  es- 
tate proceed  by  ejectment  against  the  oeatul  qui 
trust  for  the  estate.  'This  cannot  be.  9  Burr. 
Beports,  1698,  1001)  Douglass,  BBS;  1  Term 
Rep.  600. 

The  whole  proceedings  in  the  case  before  th* 
Supreme  Court  of  Masaachusetts  were  regular. 
The  facts  were  truly  stated  in  the  petition; 
notice  waa  given  to  all  the  parties  in  interest, 
and  no  objection  made  by  any  one  of  them. 


,  there  could  have  been  no  ob- 
D  the  validity  of  the  proceedings  in  ii 


,  then,  { 


Holman  held  this  moiety  of  the  property 
in  trust  for  Brown.  He  had  a  bare  naked  trust, 
without  any  beneficial  interest  whatever  In  it. 


Am  In  the  ease  of  a  mortgage,  the  receipt  of  the 
money  by  an  administrator  extinguishes  the 
•state  of  the  heirs  of  the  m<H^Bagee;  so,  in  such 
■  case  •■  thta,  the  administratrix  of  Holman,  by 
10  It.  sd. 


chusetts,  but  on  the  validity  of  the  deed. 

In  the  Circuit  Court  It  was  held  that  the 
plaintiSe  in  error  had  shown  no  valid  title  to 
the  lot. 

*It  is  to  be  observed  that,  iodepeadent  [*>* 
of  the  proceedings  in  Massachusetts,  the  beirs 
of  Holman  never  had  any  beneSdal  estate  In 
this  moiety  of  ttie  lot.  Brown's  money  had  paid 
for  it,  and  their  ancestor  had  promised  to  con- 
vey it.  They  had  no  equiUble  tiUe  in  It.  With 
the  strictly  legal  estate,  they  had  a  barren 
sceptre  In  their  hande,  liable  to  be  taken  from 
them  at  any  moment  br  Brown.  A  bill  in 
equity  filed  by  Brown,  or  oy  the  plaintiffs  In  er- 
ror, would  compel  thun  to  part  with  their  legal 
estate,  which  they  now  rely  npon  in  this  action. 
This  they  cannot  do.  The  whole  prwertj  had 
been  Improved  by  the  lolnt  funds  M  Hotnuu 
and  Brown;  and  a  moiety  waa  held  by  Hnlin»n 
as  trustee.  There  was  a  elear  resulting  tmat  In 
favor  of  Brown,  by  the  aMr^riation  of  Ua 
money  to  the  purchase  and  impravement  of  the 
property,    ated.  Story's  Equity,  4»,  2M;  «««. 

It  was  for  some  time  doubted,  whether,  to 
raise  this  resulting  or  implied  trust,  it  should 
not  appear  on  the  face  of  the  deed  passing  the 
estate,  that  the  consideration  was  paid  by  an* 
other.  Thla  doubt  no  longer  exiaU.  Note  to 
StoiT'a  Equity,  US,  see.  1201.  In  Wray  t. 
Stulf,  2  Yea.  ft  Beam.  SS8,  It  U  HCprwaly 
ruled  that  where  a  joint  advance  I*  made,  and 
the  deed  is  taken  In  the  name  of  one  only,  there 
is  a  resulting  trust  In  favor  of  the  other.  Hol- 
man then  held  this  property,  aa  to  one  moiety, 
in  trust  for  Brown. 

Was  this  trust  executed  br  the  statuto  of 
usee  t  This  has  not  been  so  hdd  in  the  eaaaa  In 
1  Peere  Williams,  IIB;  but  without  queetimilng 
this  decision  of  Lord  Chancellor  Cowper,  It  may 
be  safely  urged  that  the  language  of  Uie  Sog- 
lish  statute  of  usee,  and  the  statute  of  *'■>»■"». 
are  dilferent.  By  the  statute  of  Alabama  the 
trust  is  executed.  Aiken's  Digest  of  the  Laws 
of  Alabama,  H,  note  37. 

It  Is  contended  that  under  tbe  law  ot  Ala- 
bama the  original  deed  to  Holman  conveyed  to 
Brown  one  moiety  of  tbe  loti  he  being  entitled 


BunBHx  Coon  a*  thi  UmB  BrAm. 

In  M>iuequ«nM  of  hkTlng  paid  one  i  effect   of    tha    llkaiachiuetta   Be«B««,    and    < 


half  of  the  purcIuuM  moii«7. 

But  if  Uua  position  la  do 
■•Dtial  to  tha  eaaa  of  the  plaintiff!  in 
maintaia  it  We  have  a  bond  from  Holman,  un- 
der hii  hand  and  eeal;  and  this  !•  a  good  declar- 
ation of  tnut.  8  Feere  Williams,  314.  Thus 
40*]  Holman  acknowledged  that  *he  held  one 
ball  of  Ue  propertT  in  tnut  for  Brown,  and 
hum  la  not  an  implied,  but  an  expreaa  declara- 
tfam  «f  the  tmat 

It  ia  eontended  that  the  proeaedlngi  in  llaa- 
aaektwetta  were  eqiuTalent  to  a  decree  ij  a 
eonrt  of  equity  for  a  apeclfle  Mrformanoei  but 
it  thla  waa  not  the  fact,  they  aid  not  tender  la- 
valid  the  righta  of  Brown  under  tiu  lawt  of 
Alabama,  woich  it  ia  claimed  were  eueh  aa 
eould  aot  be  diaturbed  hj  the  heir*  of  Holman, 
who  were  no  more  than  truateea. 

Ur.  K«r,  for  the  defendant*  in  error: 

Tha  heir*  «f  Oliver  Holman,  who  were  plain- 
tlffa  in  the  ejectment  In  the  Qreult  Court,  are 
ehargad  with  an  attempt  to  recorer  land*  which 
have  baen  aold  for  the  payment  of  the  debts  of 
thdr  uwaator;  and  the  proceeda  ti  that  lale 
Juttly  applied  to  that  purpoae.  But  the  plain- 
tilTa  balow  have  no  dupotltion  to  defeat  the 
risUa  of  creditor*.  If  they  recorer  the  land, 
thM-  will  hold  it  lubject  to  the  debts  i  and  they 
will  be  liable  to  the  *pureha*er*,  if  the  debt*  of 
their  anceator  were  paid  out  of  the  proceeda  of 
the  aale. 

It  i*  aald  the  defeudanU  In  the  Qrcnit  Court 
eould  have  impeached  the  tale  for  fraud;  and 
that,  not  having  attempted  this,  ita  faimeaa  ia 
to  be  preaumed.  It  la  eontended  that  it  waa  the 
duty  of  the  plaintiffs  in  error  to  have  proied 
the  fairnea*  of  the  p^ceedjng*.  Their  course 
waa  unuanal;  they  went  out  of  the  eatabllthed 
mode  of  proceeding.  The  jmneral  law  of  Ala- 
bama wa*  open  to  them.  Tne  property  of  Hol- 
man might  nave  been  aold  for  the  payment  of 
Ua  debU  In  tha  usual  manner  of  prooeading. 
n*  bond  of  Holman  to  Brown  might  have  been 
tlie  Bubjeet  of  a  ault  in  the  courts  of  Alabama. 
A  praaumptlon  of  unfidmes*  ia  vrarranted  by 
tke  unusual  mode  of  proceeding.  Had  the  oourta 
of  Alabaw*  been  leaorted  to  all  would  hare 
been  legally  done.  Proof  tbat  Holman  owed 
debt*  whien  hla  personal  estate  eould  not  pay, 
voald  have  been  given,  and  all  partiea  woiJd 
have  ha4  notice. 

The  obJecUona  to  the  title  to  Lacy  t^ndry 
have  no  foundation.  The  evidenoa  showed 
that  aha  had  in  her  poaseadon  and  eUmed  title 
to  the  land  to  the  river,  and  all  ibe^W 


veyed  by  those  who  conveyed  to  Holman. 

_  Mt  the  MaJntiffs  in  error  cannot  eonteat  this 

41*]  titia,  Mcause  they  *elaim  in  no  other  way 


tiian  under  the  same  title.    10  John*.  2SS, 
lOB;  S  Wend.  14. 

But  it  is  «ld  the  Utie  of  the  defendants  In 
error  la  only  a  legal  title;  that  the  plaintiff* 
have  the  equity:  that  the  defendant*  in  error 
an  trustees,  and  the  plaintiff*  are  ceatuis  que 
trust.  How  ia  this  made  outT  Brown  A  Hol- 
mta  were  partner*  aa  merehant*.  There  must 
be  a  dear  trust  made  ont,  before  a  court  of 
equity  will  deer**  a  truat.  Saim  there  is  ooth' 


)  Brown.    They 

itw  aot  pmrtatn  aa  to  the  land.  . r — s 

Then  tbatr  tltb  a«,  to  tl»t  porttoa,  ani  UuVtibsk  &»«  an  4AI»  ta»  \q   tha   intastaU, 


deed  under  It,  must  be  contidared.  Buppoa* 
these  Uaaaachiuett*  proceedings  regular,  the 
order  of  court  gives  no  title.  The  deed  wa* 
executed  in  March,  IS24,  and  before  this  tlma, 
in  1823,  the  act  of  the  Legislature  of  Alabama 
had  ordered  all  the  real  estate  of  Holman  to  be 
sold.  Could  part  of  the  estate  be  conveyed 
subacquantly  to  this  law  to  Brown,  and  anotW 
part  sold  under  the  law  I 

But  the  proceeding  is  a  nullity.  Iawb  of 
MaasachuaetU,  VoL  L;  Z  Peters,  6S6;  B  Peten, 
144.  If  thii  proceeding  ii  a  nullity,  the  bond, 
and  the  admiuions  of  the  widow,  and  of  tht 
infant  har*  of  Holman,  are  not  evidence 
and  they  cannot  be  used  to  set  up  a  trust,  or  i 
declaration  of  trust,  and  nothing  can  be  claimed 
under  them. 

The  main  question  in  this  case  ia  the  validitj 
of  the  law  of  Alabama.  The  act  authoriia 
the  (ale  of  the  real  estate  of  Oliver  Holman  bj 
hla  administratrix,  through  her  attorneys,  "oa 
such  terms  and  in  luch  manner,"  etc.,  and  ffint 
DO  direction  for  the  payment  of  the  debts;  oor 
wa*  it  ihown  that  his  personal  e*t«te  was  sot 
sufficient  to  pay  hie  debt*. 

Who  were  the  partlea  to  the   transactionr 


she  administered  in  Maasachusetts,  and  It  ti 
where  appear*  that  she  had  administered  ii 
Alabama. 

The  first  objection  to  the  validity  of  thia  Ub 
is,  that  It  is  a  private  act,  and  can  Und  none 
but  the  parties  to  it.  Consequently  it  did  bind 
the  creditors  or  the  heirt.  S  Black.  M;  18 
Mass.  880,  S81,  S32;  S  Cruise,  8;  8  Jobni.  SSO, 
66S,  GSe;  Anstnitfaer,  288,  EBl,  2M;  7  Johns. 
Rep.  SfiS.  Therefore,  no  matter  bow  far  tb* 
'powers  of  the  Legislature  of  Alabama  [*4I 
are  unreetrletad,  this  law  could  not  bind  either 
creditors  or  heirs,  because  tliey  were  notpartks 
to  it,  or  najned  in  it. 

Second.  But  the  Legialature  of  Alabama 
had  no  power  to  paai  tus  law.  It  would  be 
contrary  to  a  law  of  Congress.  Toulmin'i 
Digest,  eU,  912,  463.  If  it  deprived  anyoM 
of  a  trial  by  jury,  or  of  "judicial  proceeding!,* 
it  would  violate  the  Constitution. 

Third.  It  is  prohibited  by  the  oouUtntioi 
of  *l»>i«m.  Tne  powers  of  government  arc 
carefully  dlitrlbuted  by  the  constitution  of  Al*- 
bama.  Each  department  la  to  exerdsc  iU 
functions  exclusively.  The  judidel  power  li 
vested  in  the  courts,  but  this  waa  an  aet  of 
judicial  power  exercised  by  tha  Legiilstnre. 
8  Black.  846;  «  Cranch,  136;  11  Uaaa.  IM; 
S  Terger's  Bcp.  260,  567,  BOB,  SOS;  4  Yen- 
!08;  6  Yerg.  320;  I  N.  H.  Rep.  204;  I  If .  E 
Rep.  403;  4  N.  HI  Rra.  19,  lOOj  Baldwin's  C 
G.  Rep.  210. 

It  U  judicial  power.  Ogden  v.  Blackeledgs,  f 
Cranch,  272;  3  ball.  386;  Willdnemi  v.  I^id, 
2  Peters,  633;  Crane  v.  Maginnis,  1  Harr.  k 
Gill,  476;  10  Yerg.  SO,  TO.  It  Is  judidal, 
because  given  to  courts.  Aiken's  Digest,  ISO^ 
181.  It  Is  also  retrospective.  2  Gallis.  131: 
7  Johna.  Rep.  477,  493;  11  Haaa.  396.  It 
impairs  vested  rights,  and  puto  aside  the  staod- 
ing  laws.  11  Maas.  396;  4  Wlte^.  4(1;  t 
N.  H.  Bw.  672. 

Tbe  act  does  not  proeaed  on  the  allefftiw 


Vk. 


ISU  Watxch  t,.  Tm  Lib 

Eolmmn,  for  which  tlM  eatat«  !■  to  ba  sold. 
SuppOM  there  were  no  debts,  jet  the  estate  has 
been  told.  It  it  it  said  the  questioQ  ai  to  there 
belDg  debts  it  left  to  the  courta,  then  this  it  but 
•  dMlkratorr  act,  and  the  administratrix  should 
bare  applied  to  the  court,  and  a  sals  without 
•nob  application  is  a  nullity. 

The  vefltad  rights  of  the  heirs  were  taken 
«wa7  l»  this  act  Thej  bad  such  rights.  The; 
mi^t  haTe  entered  on  the  land;  mod  although, 
bj  the  laws  of  Alabama,  It  was  liable  for  the 
debts  of  thdr  ancestor,  yet  this  law  takes  all 
tbeee  rights  awaf,  without  their  knowledge  or 
ooDsent.  But  it  Is  not  true  that  the  hein  held 
tb«  land  subject  to  the  debts  of  their  ancestor. 
This  liabititr  did  not  exist,  until  it  had  ^-— 


ahould  have  been  judicially  decided,  In  due 
43*]  course  of  law,  where  they  'would  have 
been  represented  and  heard.  8  Peters's  Bep. 
10.  B^ore  the  land  could  be  sold  hj  judicial 
proceedings.  It  should  have  been  proved  that 
tbers  was  no  pergonal  assets,  or,  if  any,  that 
tbe  administratrix  and  her  sureties  were  insol- 
Tont.  The  Legislature  having  committed  this 
■abject  to  the  courts,  it  bad  no  power  ovsr  it. 

To  show  that  the  interference  of  the  Legisla- 
ture on  the  eubject  of  tbe  tale  of  the  estates  of 
intestatea  was  deemed  unconstitutional  In  Ala- 
bwna,  Hr.  Key  referred  to  reports  of  commit- 
tees of  the  Le^slature  in  1823,  against  the 
Mcercise  of  such  a  power. 

It  is  denied  that  the  proceeding  In  tbe 
Supreme  Court  of  Massachusetts  could  author- 
ise the  sale  of  the  other  moiety  of  the  land. 

The  laws  of  Uaseaehusetts  do  not  authorise 
•1Kb  a  proceeding  for  the  sale  of  land  out  of  the 
8Ute;  and  If  they  did,  they  would  be  invalid 
as  to  land  not  within  that  oommonwealtb.  All 
the  regulations  for  the  sale  of  land  are  neoes- 
•aril^  loc<d;  and  in  every  State  titles  to  land 
withia  the  State  can  only  be  made  or  acquired 
by  its  own  laws,  or  proceeding!  authorized  by  it. 

Hr.  Crittenden,  alao  (or  tha  defendants  in 


.  e  oonveyauM  under  the  decree 
of  tbe  Supreme  Oonrt  of  Massachusetts,  and 
tbe  vaUdity  of  the  act  of  tbe  L(«lsUture  of  Ala- 
bama authoriiing  the  sale  of  the  estate  by  tbe 
administratrix  ot  Oliver  Holman. 

As  to  the  first,  the  court  determined  that  the 
bond,  tbe  decree,  and  deed  made  under  it, 
conferred  no  legal  title,  and  were  "adiniadble 
only  to  show  the  nature  of  the  defendant's 
rlaim  and  posaesHion." 

This  decision  Is  supposed  to  be  oorreet,  be- 
cause there  ie  no  law  of  Massachusetta  author- 
izing such  a  decree,  If  the  subject  was  within 
her  jurisdiction.  Second,  because  the  subject 
la  extraterritorial  to  her,  and  over  whl^  she 
baa  BO  jurisdiction;   and,  third,   because   the 

Crties,  whose  title  was  devested,  were  not 
fore  tbe  court.  And  It  Is  against  the  first 
principles  of  law  to  affect  a  party  who  has  had 
no  opportunity  of  defense. 

As  to  the  second  question,  concerning  tbe 
sale  and  conveyance  under  the  act  of  Asaembly, 
the  oonrt  decided  that  this  evidence  "was  not 
44*]  'aufficieot  to  maintain  the  defendant's 
Utla;'  and  "that  the  act,  etc,  aad  all  tbe  pro- 
wwdings  oAder  it,  wen  raid.'* 


IB  Of  HOUUH  CT  AL.  41 

This  act,  considered  as  an  authority  to  sell, 
ought,  from  iU  own  nature,  and  especially  from 
the  circumstances  of  the  case,  to  be  construed 
strictly.  It  was  evidently  the  intention  of  the 
Leeislature  to  annex  this  authority  to  the  offi- 
ciiJ  character  of  the  admiulatralrix;  and  the 
term  " administratrix"  cannot  be  regarded  as 
mere  descriptio  persona,  because  the  money  to 
arise  from  tbe  sate  is  to  be  paid  into  ber  bands, 
"to  be  appropriated  to  the  payment  of  the  debts 
due  by  the  said  estate."  It  was  essential,  there- 
fore, that  the  person  selling  under  tU*  law 
should  have  been  the  lawful  aduunistratrix; 
and,  as  such,  bound  to  make  the  directed  ap- 
propriation of  the  proceeds  of  the  sale.  There 
18  no  proof  that  Sarah  Holman  was  the  ad- 
ministratrix, or  that  she  waa  administratrix 
within  the  State  of  Alabama.  If  administratrix 
anywhere,  it  was  in  Massachusetts.  Proof  that 
■he  was  administratrix,  and  that  administratis 
was  granted  to  her  in  Alabama,  waa  essential 
to  tha  validity  of  the  sale  and  deed  under  tbe 
act.  And  for  that  cause,  if  no  other,  the  deci- 
sion of  the  court  was  correct  in  denouncing  tha 
deed  as  "Insufficient  to  maintain  defentuuit's 
title." 

But  we  contend  further,  that  the  act  of  the 
Assembly  of  Alabama  is  contrary  and  repug- 
nant to  the  constitution  of  the  State  of  Ala- 
bama as  decided  by  tbe  Qrcult  Court. 

By  a  general  statute  of  the  Legislature  of 
Alabama,  Msaed  long  before  the  special  act  in 
question  (Toulmin's  Digest,  327,  328,  338),  pro- 
vision is  made  lor  the  sale  of  the  real  estate  of 
descendants,  where  their  personal  estate  is  In- 
sufficient for  tbe  payment  erf  their  debts,  by 
certain  proceedings  before  tha  Orphans'  Court, 
in  which  the  heirs  of  all  persons  intereet«d  are 
to  be  dted,  and  a  full  exniUt  of  tbe  condition 
of  tbe  estate  made  by  the  executor  or  adminis- 
trator; and  thereupon,  if  it  appear  proper,  the 
court  may  direct  the  executor  or  administrator 
to  sell  to  much  of  the  real  estate  as  may  be 
necessary,  etc  In  the  proceedings  directed  by 
this  statute,  the  most  careful  regard  ia  had  to 
the  Interest  of  heirs,  and  tbe  preaervation  of 


properly  subject;  and  by  "due  course  of  law" 
the  land  deecendiBd  to  them  might,  on  the  ap- 
plication of  the  'executor  or  admlnls-  [*4B 
trator  of  their  ancestor,  have  been  sold  for  tbe 
satisfaction  of  their  ancestor's  debts.  The 
special  act  In  <^ucetion  usurps,  i*  to  this  partic- 
ular case,  tbe  judicial  function  aasigned  by  the 
existing  general  law  to  the  Oiphans  Court,  and 
without  notice,  hearing,  or  defense,  on  tbe  part 
of  the  heirs  (In  whom  the  title  was  as  fully 
vested  as  ever  it  was  in  their  father),  author- 
ties  an  administratrix  to  make  sale  of  their  in- 
heritance. We  say  that  the  Legislature  could 
not  take  from  them  their  property,  nor  their 
rig^t  of  defending  their  title  in  a  "due  course  of 
law:"  which,  as  we  understand,  can  only  be 
bad  before  some  judicial  officer  or  tribunal. 

By  the  constitution  of  Alabama  the  powers 
of  government  are  divided  into  three  mstlnot 
departments,  and  each  confided  to  a  separata 
body  of  magistracy,  to  wit:  the  legislative,  ex- 
ecnuve,  and  judicuJ;  and  each  is  forUdden  to 
exerdee  any  power  properly  belonging  to  either 
of  the  others.  This  general  provision,  we  sup- 
pose, is  violated  by  urn  power  exercised  in  this 


SuPlEMt  OODBT  or  YHI  Umit^  BlATn. 


We  Buppoee  aIbo  tfatit  the  ut  ]b  repugnuit  to 
HveMl  proTJBioiu  of  that  conitjtution.  B;  the 
tenth  Mction  of  the  first  article,  no  one  Bccused 
uvea  of  crime  can  be  dpprived  of  his  life,  lib- 
erty, or  property,  "but  by  due  course  of  law." 
He  cannot  in  Buch  caoe  be  deprived  by  an  act 
of  legialatioQ.  !■  a  man  accuBed  of  debt  in  ■ 
worse  situation  than  one  accused  of  crime;  and 
may  he  be  deprived  of  his  property  by  the  leg- 
islative power,  and  without  "due  course  of 
l»wr 

The  nineteenth  section  of  the  same  act,  when 
taken  in  connection  with  the  latter  part  of  the 
eleventh  section  of  that  article,  seems  to  au- 
thorize and  require  that  the  terms  ex  post  facto 
iltould  extend  to  eaaes  of  this  description 
8  to  criminal  cases,  and  tie  construed 


Sulvalent  to  a  prohibition  of  retrospectii 
all  descriptions.  To  confine  It  to  cnminai 
cases,  would  M  to  expreea  In  very  uirtranBlata- 
hie  Latin,  what  had  Men  before  expressed,  in 
the  eleventh  section,  in  very  plain  English. 

By  the  twenty-ninth  section  of  the  same  ar- 
ticle, it  seems  to  be  clearly  intended  that  every 
one,  in  every  "civil  cause,"  in  which  his  Inter- 
ests are  involved,  shall  have  the  privilege  of  de- 
fending himself  before  "any  tribunal  In  this 
State,  and  aliall  not  be  "dcDarred"  therefrom. 
It  is  asked  if  the  legislature  have  not  "de- 
barred" the  heirs  of  Holman  of  this  constitu- 
46*]  tionaJ  right,  in  the  *mo«t  effectual  of  all 
possible  modes,  by  dispensing  with  a  Buit  that 
would  otherwise  have  been  necessary,  and  de- 
ciding the  "civil  eauee"  by  legislative  act. 

We  are  further  Justified  in  concluding  this 
•et  to  1m  uneonatiiutionaJ  by  the  eontrotUng 
authority  of  the  construction  in  which  all  the 
functionaries  of  the  government  of  Alabama 
have  for  a  long  time  paat  concurred  and  settled 
down.  It  Is  now  the  settled  doctrine  of  that 
Btate  that  all  such  taws  as  this  are  contrary  to 
the  oonstitution;  this  !■  the  rule  of  decision  in 
her  judicial  tribunals. 
*'  And  her  Legislature  has.  In  the  moat  eolemn 
and  explicit  manner,  announced  the  same  opin- 
ion, and  for  years  past  have  acted  upon  it,  by 
refraining  from  passing  any  such  laws.  House 
Journal  of  1833,  pages  27,  28,  of  petitions  for 
such  l*ws,  and  report  thereon  by  Mr.  Hopkins, 
ebairman,  etc.,  36,  36;  and  report  concurred  in 
hf  a  vote  of  fifty-six  to  five.  p.  36;  see,  also, 
page*  SC,  iS,  for  petitions  of  M'Loskey,  and 
report  thereon;  Senate  Journal  of  I6&,  the 
ease  of  Bancy's  Administrator,  etc,  ST,  68,  and 
report,  etc.,  73;  House  JotimaJ  of  1834,  peti- 
tion of  Carr's  Administrator,  to  sell  the  land  of 
Us  Intestate,  p.  SS,  and  report  thereon,  p.  02. 
These  document*  and  reeoras  show  the  opinion 
and  eourae  of  decision  in  Alabama,  in  respect 
to  tbe  oonatitutionallty  of  this  and  similar  acts 
of  legislation. 

The  lot,  as  originally  held  by  Geronio,  fronted 
on  the  river  aa  its  eastern  boundary.  The  river 
has  receded  to  the  west,  considerably,  In  the 
lapse  of  many  years,  and,  by  deposita  made  by 
ebb  and  flow  of  the  tide,  there  has  been  a  grad- 
ual  formation  of  land  all  along  that  shore  of 
the  river.  On  the  trial,  the  defendant  gave  in 
evidence  a  map,  etc.,  cooduoing  to  prove  that 
the  dty  was  laid  off  In  aqtiarea,  and  that  there 
Kaa  *  Bp»e*  betweoi  the  front  square  and  the 
niMTgIn  of  the  river,  marked  "qusd;"  wA  gK«e 
gvidmom  eondueiiif  to  show  Uut  th*  ui  iiimiai 


now  in  question  were  embraced  in  that  apaee, 
and  that  it  continaed  to  be  public  and  open  till 
Holman  entered  and  improved  in  181B.  It  was 
in  proof  that  the  house  and  premises  in  quae- 
tion  front  on  Water  Street. 

On  this  the  court  instructed  the  jury  that  It 
they  lielieved  from  the  evidence  "that  Oerosia 
claimed  title  to  tbe  premises  in  question,  aad 
was  in  actual  possession  of  a  part  of  the  lot  of 
land  to  'which  they  were  then  attached,"  I'4I 
etc;  and  that  since  the  possession  of  Mobile  by 
the  United  States,  "the  streets  and  qujLJ  ban 
been  so  altered  by  the  municipal  authorities  tt 
said  city,  that  the  said  qual  has  been  discea. 
tinued,  or  otherwise  abolished,  and  the  ssid 
Water  Street  erected  in  lien  of  It,  etc.;  andtbit 
the  premises  in  question  are  within  the  bootd. 
eries  of  the  lot  conveyed  aa  aforesaid  to  Hol- 
man, and  by  him  occupied  and  improved  u 
aforesaid,  etc. ;  that  the  plaintiff  was  entitled  le 
a  verdict,  etc." 

Tbe  defendant  can  have  no  cauee  to  complsia 
of  this  instruction.  If  it  waa  not  correct,  tha 
defendant,  to  entitle  himself  to  a  reversal,  oniht 
to  have  set  out  all  the  evidence  to  ahow  this 
court  that  It  had  operated  to  his  prejudice.  Hers 
no  such  thing  appears.  He  ha<  not  set  out  SO 
the  evidence;  and  It  may  well  be  that  all  tint 
the  evidence  that  la  set  out  conduced  to  pro** 
was  clearly  disproved  by  other  testimony.  Aed 
everything  is  to  be  presumed  In  favor  of  the 
verdict.  Besides,  if  all  tbe  facts  were  aa  Um 
defendant's  evidence  conduced  to  prove  thea, 
no  instruction  that  the  court  coulo  have  gives 
on  them  would  have  entitled  him  to  a  verajet; 
because  the  defendant  held  and  claimed  nndei 
Holman'a  title,  and  that  alone,  and  Is  eoe- 
eluded  from  denying  that  title;  and  beesMt 
Holman's  jposseasion  la  evidence  enough  of  titk 
againat  all  tht,  world,  except  the  rightlnl  owmr, 
and  if  he  eould  have  been  permitted  to  uiski 


fendut  shows  that  he  baa  no  title,  i 
mere  Intruder  into  tbe  hoosea  and  ] 
of  Holman  and  his  heirs. 

Whether  the  premlsea  fn  question  were  pareii 
of  the  lot  originally  belonging  to  Oetonio,  sad 
afterward*  conveyed  to  Holman,  wai  purelv  i 
matter  of  fact  for  the  jury;  and  the  verdiettai 
settled  It. 

If  a  question  of  law  could  have  «riaen  out  of 
the  facts  of  tbe  case,  as  to  the  righta  of  tbt 
owner*  of  lota  fronting  on  the  river  to  aHorid 
accessions  gradually  made  to  them  by  the  aotka 
of  the  river,  etc..  that  Question,  plsjn  enev^ 
on  general  principles  and  rules  of  law,  is  ss' 
thontotively  settled  in  this  case  by  the  Act «( 
Congress  of  the  2Sth  May,  1824  (T  I^wa  of  tk 
Unitod  States,  318). 

*Hr.  Legart^  for  the  plaintiffa  in  wrari  [*4I 

The  plaintiffs  in  error  are  bona  fid*  par 
chasera,  wbo  bought  under  the  aohcmn  audiea 
of  an  act  of  tbe  Legislature  of  one  of  the  ttott 
enlightened  States  of  the  Dnion.  Agaioat  li^ 
so  acquired  the  claims  of  the  heirs-at-law  hsn 
been  set  up.  These  rights  ware  r^ftrded  wkci 
other  principles  In  reference  to  real  ettat*  jn- 
vailed;  when  it  was  the  policy  to  aecme  tk* 
realty  to  the  heir,  In  preferenoe  to  aatlstyta* 
the  demands  of  eredltora.  But  now,  on  S*a 
^Wft^,  *.<Bd  no  eueh  injnatice  prermllm.     B«l 


AiHai  ud  tk*  rl^te  af  kein-Kt-Ia«  an  bferi- 
■r  to  thOM  «r  Jnat  endlbm.  Oert«ia  tmaU  an 
■MUnratAd  la  thi*  eawi 

1.  Then  ii  m  paper  tItU  to  the  lot      _ 
ri|^t  of  Geronio  to  tlw  Mine  wu  bj  long  poa- 
aoMlon,  and  thi*  rlgfat  onl7i  and  no  more,  wa« 


IT  held  and 
boM  tha  propertj. 

4.  AU  tbe  land  np  to  tha  ttaia  of  tb«  poaaM- 
rfoa  aad  impronuMnta  of  Batman  warn  open, 
and  uMd  a*  a  public  landing  aa  a  "qnai" 

5.  The  proeeedinge  in  the  Saprama  Oomt  of 
MaasachuaetU,  and  the  act  of  Uw  Laglilatura  of 
Alabama,  and  tbe  eonvejaneea  nadw  the 
to  tiM  ptaintlffe  in  error. 


nrat.  Aa  to  tlw  title  aet  op  br  tbedefmdaata 
ta  error,  vho  ware  plalntiSe  belov.    Ara  wa  at 
ItbertT  to  eoDteet  that  titla;  or  ara  ve  aatomed 
..      .-   ...-   -l»lntlft  in 


beeauae  the  conTejaneae  to  tba  plalatll 
arror  ara  derired  from  Hotman'a  poeieeaign. 
wboae  hdre  at  law  the  defendanta  In  error  araT 
EttoppelB  are  of  thing*  certain.  Omirta  do  not 
lean  in  favor  of  them.  Vendor  and  vendea  do 
not  etand  ia  the  lame  relatione  aa  landlord  and 
tenant.  The  aamc  rulea  do  not  govaTn  them. 
The  condition  of  Tender  and  vendee  la  differ- 
ant  Gted,  Blidit  t.  Socheater,  and  other  oaaea 
refarred  to  bf  Hr.  <^den. 

The  title  of  Laer  Landrr  doe*  not  eorwr  tbe 
land  is  dispute.  AecreUon  doee  not  applf  to 
limited  poeaeeiion.  Tbe  title  waa  bj  poaaeaaion, 
and  poaseaaion  extanda  no  further  tban  the  act- 
ual pedia  poeaaaaio.  The  title  waa  limited  to  the 
4t*]  feaea  which  tan  to  *bi^  water-mark. 
atad,  S  Johna.  Bep.  esOt  •  Oowaa,  tlT)  t 
Oowan,  STQ. 

The  law  of  alluvion  applies  oniT  to  poaeea- 
akm.  I  Jnatinian'a  Inatitntaa,  book  S,  Utle  I, 
puagraph  SO;  Hennlcdna,  IS8;  Orotlna,  book  2, 
eh.  sT  paS"  IB-  "^^  ^^  ^  aoeretion  ahould 
giva  the  ground  wbli^  la  thna  ralaad  from  tbe 
water  to  the  tniblie.  It  on|^  not  to  beoome 
privato  property.  If  the  court  decide  that  the 
ptidntiffB  in  arm  come  into  the  queatlon  of  the 
title  of  thoae  who  claim  the  property  from 
them,  th(7  wlD  doetde  agalnet  anr  ri^t  wUch 
Uiajr  may  aet  up  aa  aeeretion. 

Tbe  aUtuto  of  ISM  waa  Intended  only  to  oon- 
flrm  tbe  Utle  of  thoea  who  were  In  the  aotoal 
poaaeesiOD  ot  the  ground  on  the  river,  and  can- 
not be  eonatnied  to  auatala  a  title  which  denies 
the  right  of  poeaeatfon. 

Under  the  drcumataneea  exhibited  in  the 
eaae,  the  pnrcbaae  aad  improrement  of  this 
pr^ierty  out  of  tbe  Joint  fnnda  of  the  partoer- 
wMf  of  Holman  ft  Brown,  Brown  bad  a  taault- 
Imt  tmat  in  one  moiety  M  this  property,  which 
wul  be  protected  in  a  court  of  law.  The  eatato 
of  a  oeatol  qua  truat  may  be  aet  up  in  a  court  of 
Uw.  To  tbe  cases  already  dtad  to  auatahi  Ud* 
poMtion  are  to  ha  added,  t  Johna.  SIC;  IS 
Johna.  199;  10  Johna.  B7;  T  Wendell,  179. 

BeaulUng  truata  are  excepted  out  of  the  etat- 
ute  of  frauds,  and  may  be  proved  by  parol.  4 
Kant'a  Ctm.  300:  8  Wash,  a  a  B.  441)  8 
Atkfaia,  71. 

If  It  la  proved  that  this  property  waa  pnr- 
abssed  with  partnership  money,  the  plaintlsa  in 
•rror  war*  ownvn  la  law.   TUa  la  fully  proved. 


proceeded  on  tha  ground  that  thaia  waa  a  tmatt 
aad  thtf  diraetad  the  admlolstratrix  to  eoavey, 
after  all  tbe  notiea  required  by  the  law  of  Haa- 
aaehuaetta  had  beaa  given  to  the  infanta,  and 
to  the  bdra  at  law.  Tha  oontnwt  ot  Holnaa 
waa  a  peraonal  contract,  and  it  waa  therefwa 
proper  that  tbe  adminlatratrix  ahonld  eonvoy. 
Tb»  aet  of  the  Legistatore  of  Alabama,  under 
which  tha  othv  m<daty  of  the  p«perty  waa 
•old,  makea  the  land  equltoble  aaseta  for  the 

Eyment  of  tbe  debts.  This  is  no  more  than 
tving  to  tbe  eonrta  to  settle  all  other  oues- 
tiona.  Tba  etatntos  of  Al^ham^  'allow  a  f  *K0 
f  oreiga  adminiatrator  to  represent  the  eatoto  af 


Tba  heir-at-law  la  a  ban  tnutae  forereditora. 
Landa  are  aold  for  the  payment  of  tha  debts  of 
a  decedent,  without  "■■Viig  his  heirs  partiee  to 
tbe  proceeding*.  8  Qanch,  407;  1  VCmd'a 
Chan.  Bap.  2M;  4  VCord's  Ctua.  Bep.  188; 
4  Kent's  Com.  429.  Tbe  law  of  Alabama  doea 
a  than  autboriia  that  to  be  done  at  onee 


Bible  to  lay  down  the  limits  between  tegialative 
and  Judicial  powera.  It  ie  not  in  the  power  of 
tbe  courte  to  Interfere,  and  say  thia  was  not 
legielatlva  power,  and  thus  to  anunie  a  coatr^ 
over  the  L^slatura  which  will  deatroy  It.  Thla 
court  will  not  rnatajn  aueh  an  interference.  Tbe 
only  objection  to  thla  law  la,  that  it  waa  passed 
in  a  particular  case ;  but  this  does  not  annul  tbe 
law.  The  prooeediagi  la  tha  La^elatnre  of 
Alabama,  auoaeqaaat  to  thla  act,  may  have  bean 
proper,  but  they  do  not  ahow  that  tbe  power  to 
paaa  the  law  did  not  exist. 

Tbe  reeult  of  thle  reasoning  la,  that  tha  Lcg- 
ialatura  have  tbe  poweri  and  tha  exception  muat 
be  made  out  fully  bT  the  language  of  the  oon- 
atitution.  It  must  be  dearly  shown  that  tha 
law  was  against  the  oonatltntlon. 

Thsre  la  no  pretenee  to  aay  thia  waa  a  Judicial 
aet  Tha  law  does  not  afBnn  that  there  were 
debta.  All  it  did  was  to  daclaia  the  land  «ob- 
Jeet  to  tha  debta.  The  existence  of  the  debts, 
and  thdr  amount,  are  to  ha  made  out  before 
the  court 

The  consUtntlon  of  Alabama  savs  no  mora 
than  b  aald  by  all  the  eonatitntlona  of  the 
Statea.  Tha  poware  of  tbe  government  ara  di- 
vided in  every  SUta.  No  objoctiona  can  be 
made  to  the  law  on  the  ground  that  It  waa  ax 
poet  facto.  Bx  poet  facto  laws  prohibited  l^ 
the  Constitution  of  tha  United  SUtea  ara  lawa 
relating  to  crimee.  None  of  the  cases  dted  sus- 
tain tbe  poeition  that  this  act  is  uneonsUtutlun- 
al.  atad,  1  GUI  ft  Johnson,  474;  8  Kent,  104;  8 
Oallls,  100;  1  Kent^  Oom.  4U,  4M. 

Haa  tha  Uw  of  AUbama  been  axaeutadT  TUa 
question  waa  not  made  bdow;  but  If  It  had 
been  It  would  have  bsen  shown  that  tha  Uw 
was  entirely  eomplied  with.  The  administratrix 
did  what  she  was  allowed  to  do,  by  eonvert- 
ing  the  Und  Into  'asaeU  to  pay  tbe  debte;  [*ftl 
the  security  required  Vy  the  Uw  having  been 


8unu»  Ocnnr  of  THCUint'^  Btatss. 


The  helra  of  Holman  eommeneed  ut  action 
of  •Jectment  a^nst  tba  plaintilTa  in  error,  to 
recovBT  posBuaion  of  a  certain  lot  in  the  mtj  of 
Uobite.  On  the  trial,  the  leisora  of  the  plain- 
tiffa  proved  that,  before  the  jear  178S,  one  G«r- 
<mio  waa  in  poaaesHion  of  a  lot  in  the  city  of 
Ifoblle,  at  the  corner  of  St.  Francia  and  Roval 
atreeta,  which  be  continued  to  occupy  until  hii 
death.  Prerioua  to  bia  death  he  devised  the  lot 
to  Lucy  lAudry,  whoae  father,  Simon  Landry, 
took  charge  of  it  for  hia  daughter  nntil  ahe  l)e- 
eune  of  age,  when  ahe  occupied  it  aa  her  own 
ftmertj.  In  18IB  ehe  conveyed  the  lot  to 
McKineie  and  Swett,  by  deed.  In  which  the 
•aatem  boundary  waa  atated  to  b«  the  Mobile 
Urcri  and  it  U  admitted  that  the  deed  em- 
braced the  lot  in  dispute. 

McKinaie  and  Swett  conveyed  the  premises 
on  the  aame  day  to  Olirer  Holman;  and  in  ISIS 
ha  took  poBseasion  of  the  lot  in  controversy, 
erected  houses  and  a  wharf  on  it,  and  continued 
to  occupy  it  aa  a  merchant,  in  eopartnerahip 
with  one  Charlea  Brown,  who  lived  in  Bostoti, 
Ifasaaehttsetts,  until  December,  1822,  when  Hol- 
man died.  He  left,  aa  hla  heira,  the  leaaora  of 
tbe  plaintiffs. 

There  waa  no  proof  of  any  paper  title  in  Lncy 
Landi7  or  her  father,  except  the  will  above 
■tated.  Her  poseeasion  commenced  In  the  year 
1800,  or  prior  to  that  time;  and  it  was  proved 
that  her  incloaure  extended  on  Royal  Street, 
the  whole  distance  claimed  in  the  declaration; 
■nd  oa  the  east  It  followed  tbe  high  water-mark 
of  the  Ifobile  River. 

It  waa  proved  that  Water  Street,  which  rune 
parallel  with  Royal  Street,  and  the  Mobile  Rir- 
«r,  waa  an  irregular  bank,  reaching  from  St. 
FmocIs  Street  southerly,  tbe  length  of  the  dty, 
formed  by  a  depoait  of  shells  and  earth,  and 
waa  higher  Uian  any  land  east  of  it,  or  any  land 
to  which  the  water  extended.  Thia  land  waa 
not  subject  to  inundation,  thou^  In  many 
placea  the  water  ran  acroaa  it. 
52*]  'Until  the  Improvementa  hj  Holman 
the  lot  in  controroray  waa  not  auacBptible  of 
occupancy.  Water  Street  waa  laid  out  in  1817 
or  ISIS,  and  tbe  lot  in  dispute  Ilea  eaat  of  that 
treet  and  east  of  the  high  land  above  described. 
The  ridge  or  high  land  waa  protected  by  the 
Spaniah  authoritica;  no  person  was  permitted 
to  remove  the  earth  or  improve  on  the  ground. 
It  waa  caDed  the  "King'B  highway"  and  landing- 
place.  And  after  the  American  authoritica  took 
•Oteeaalon,  the  general  ImpresBioo  seemed  to  be 
uat  the  KT»uua  eaat  of  Water  Street  did  not 
belong  to  the  proprietora  of  lots  west  of  it  But 
these  pr<n>rietors  in  aome  inatances  made  en- 
tries on  this  ground;  and  In  others,  entries  were 
made  by  the  corporate  authorities  of  the  dty. 

Under  thia  state  of  doubt,  the  Act  of  Con- 
gress of  the  26th  Of  May,  1824,  waa  paased. 
Holman,  it  aeema,  built  a  wharf  and  ware- 
bouae,  on  the  lot  in  1819  or  1820,  and  theae 
were  among  the  earlieat  Improvementa  made 
•art  of  Water  Street. 

Tbe  defendanta  proved  that  ainoe  the  year 
1828,  they,  oi-  thoae  under  whom  they  claim, 
have  had  the  exclusive  poBseasion  of  the  lot, 
and  that  they  made  valuable  improvements 
thereon.  They  gave  Sn  evidenc^e  copies  of  deeds 
/rom  Lucv  Landry  to  McKinsie  and  Swett,  and 


of  September,  1821,  from  Holman  to  Bro«% 
for  half  of  the  land  conveyed  to  him. by  MeKin* 
aie  and  Swett,  excepting  certain  parts  described. 
The  deed  waa  to  be  executed  in  two  years.  A 
map  w&H  also  in  evidence,  purporting  to  bava 
been  made  in  1760,  by  a  French  surveyor.  The 
map  represented  the  land  lying  near  tbe  river 
as  divided  into  oblong  squares  bounded  by 
streets,  and  that  the  vacant  space  between  tbt 
river  and  the  front  line  of  the  square  had  tbt 
word  "quai"  written  upon  it.  But  it  ia  not 
shown  by  what  authority  thia  map  was  made, 
or  that  it  governed  In  the  sale  of  lots.  Until 
the  ^ear  1817,  the  King's  wharf  waa  tbe  onlf 
one  in  the  city. 

To  explain  the  nature  and  extent  of  Lacj 
Landry's  claim  and  poaseaaion,  certain  docs- 
mcnta  from  the  land  office  at  St.  Stephen'i, 
Alabama,  were  offered  in  evidence;  and  also 
an  Act  of  the  Legislature  of  Alabama,  paairi 
the  Slst  of  December,  1823,  authorizing  tke  ad- 
ministratrix of  Oliver  Holman  to  sell  the  r«al 
estate  of  which  he  died  selEod  in  the  dty  of 
Mobile,  It  was  proved  'that  Holman's  [*B1 
estate  waa  insolvent;  and  it  was  admitted  that 
the  attorneya  of  the  administratrix,  named  ia 
the  act,  had  given  the  bond  required  l>efore  the 
premises  in  question  were  sold.  The  deed 
made  in  pursuance  of  the  sale  under  the  act  d 
the  Legislature  waa  read;  alao  a  record  of  cer- 
tain proceedings  in  the  Supreme  Court  of  Ma«- 
sachusetts,  wherein  a  license  to  the  administra- 
trix was  given  to  make  a  deed  in  purauanea  d 
the  title-bond  to  Brown,  and  the  deed  that  vu 
made  under  this  authority. 

The  court  instructed  the  jury  that  the  act  of 
Alabama  was  unconstitutional  and  void,  and 
that  no  tiUe  paased  under  it ;  and  that  the  |^ 
ceedinoE  In  tae  Massachusetts  court  were  In- 
operative,  and  did  not  authoriie  the  adminis- 
tratrix to  convey  the  title. 

The  court  also  overruled,  as  eridenee,  thi 
documents  above  offered,  contained  In  a  volume 
of  State  papera  published  under  the  authoiitj 
of  Congress. 

Exceptions  ware  taken  to  the  rulinga  of  tk 
court,  and  to  their  instnictlona  to  tne  farj; 
and  on   theae   the   questiona   for   oonsidantloa 

The  plaintiff  In  error  aaka  a  reversal  of  tbtas 
judgments  on  two  grounds. 

1.  Because  the  lessors  of  tbe  plaintiff  ahowel 
no  legal  title. 

2.  Because  the  defendant  established  a  tttls 
in  himself. 

On  the  part  of  the  defendant's  counsel  It  It 
contended,  that,  as  the  plaintiff  in  error  claimi 
under  Holman;  he  cannot  question  hia  title: 
and  in  support  of  this  position  the  cases  d 
Jackson,  ex  dem.,  v.  Bush,  10  Johns.  B; 
Jackson,  ex  dem.  Bowne,  v.  Rlnman,  IS  JohsL 
292,  2S3,  are  relied  on.  But  these  are  essH 
in  which  the  lesiora  of  the  plaintiff  dained 
under  sheriffs'  ealea,  and  the  defenses  set  up 
were  under  the  defendants  in  the  iudgmaU. 
The  court  aay,  "The  rule,  excluding  a  de- 
fendant against  whom  there  has  been  a  judg- 
ment and  execution  from  defeating  the  pnr- 
chaaer's  recovery  of  his  poaacaaion,  by  aettb^ 
up  a  title  in  some  third  person,  is  founded  sa 
justice  and  policy;  and  the  reaaon  of  the  nit 


..w™  i™t.   -- J   „ --, ,  i  policy, __    ... 

/rem  ehem  to  Oliver  Holman.    Tbey  alao  exA^^iaWi  »,¥?««»  where  inch  defendant  tu,  ia 
UbiUd  ia  vrtdoM  •  tItU  bond,  tetad  tt»  Wi^  tt»  ii««  »ta«.  wa.-«w*.  ^  ^i*  v«»^  »• 
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"  The  case  of  Brant,  el  dem.  Cnyler 
'.  Livennore,  cited  from  the  HBme  toI- 
nme,  arum  betneen  landlord  and  teiuint.  And 
the  dedaion  relied  on  in  Schauber  y.  Jackaun, 
t  Wendell,  14,  does  not  luBtain  the  ground  aa- 
■tuned. 

B4*]  'The  relation  of  landlord  and  tenant  in 
BO  MnM  oiiBtB  between  the  vendor  and  vendee; 
ftlid  tbia  ii  eipeciall;  the  case  where  a  eonve;- 
aoM  haa  been  executed.  In  the  languagB  of 
tUa  court,  in  the  case  of  Blight'*  Lessea  v. 
Bocheater,  T  Wheat.  Rep.  648,  the  "vendee  ac- 

Suirea  the  property  for  htmBelf,  and  his  lalth 
I  not  plei^d  to  maintain  the  title  of  the 
vndor.  If  the  vendor  haa  actually  made  a 
CMtvej-ance,  hia  title  I*  extinguiahed."  And 
tin  court  Bay,  "The  property  having  become, 
bf  the  sale,  the  property  of  the  vendee,  be  has 
•  right  to  fortify  tluLt  title  by  the  purchase  of 
*n^  other  which  may  protect  him  in  the  quiet 
«nj03'ment  of  the  premisea." 

To  the  same  effect  are  the  cases  of  the  Soci- 
ety for  the  Propagation,  etc.,  v.  The  Town  of 
Pkwlet,  etc,  4  Petera,  606;  Jaekaon,  ex  dem. 
Bradstreet  v.  Huntington,  6  Peten,  402; 
Thomas  Willison  v.  Watkins,  3  Petera,  43. 

In  Kentucky  it  ia  well  established  that  a  pnr- 
vhaaer,  who  haa  obtained  a  conveyance,  holds 
adversely  to  the  vendor,  and  may  controvert 
Us  title.  Voorhiea  v.  White's  Hdrs,  Z  Marshall, 
87;  Winlock  v.  Hardy,  4  Lit.  Rep.  274.  And 
this  ia  the  settled  doctrine  on  the  subject. 

The  plaintiff  In  error  contends,  a«  the  lessors 
ti  the  plaintiff  have  shown  no  paper  title  ema- 
nating from  the  government,  they  must  be  eon- 
addered  as  trespasaers;  and  that  their  right  is 
•trictly  limited  to  the  pedis  poaaessio  of  the  oc- 
enpants  under  whom  they  claim.  That  a  mere 
trespasser  cannot  set  up  the  right  of  a  riparian 
proprietor,  unless  bis  inclosures  are  extended 
so  as  to  include  the  alluvial  formations. 

In  the  caae  of  Swing's  Lessee  v.  Burnet,  11 
Patera,  41,  this  court  held  that  an  inclosure 
was  not  necessary  to  show  possession,  under 
tlw  statute  of  limitations.  That  for  thia  pur- 
pose it  ia  sufficient  to  show  visible  and  notori- 
ona  acta  of  ownership  exercised  over  the  prem- 
iMt. 

In  this  ease  It  appears  that  the  proprietors 
«t  the  contiguous  lots,  by  a  deposit  of  earth 
and  other  means,  contributed  to  the  new  form- 
ation on  the  shore  of  the  river;  so  that  this 
formation  was  not  wholly  attributable  to 
Uie  action  of  the  tides.  And  it  may  well 
be  contended  that  thia  labor  of  the  propri- 
etors made  their  claim  and  possession  of  the 
water-lot  aa  notorious  as  if  it  had  been  sur' 
rounded  by  an  Inclosure.  It  appears,  too,  that 
BB*]  the  *wharf  and  warehouse  were  erected 
hy  Holman  on  the  lot  in  dispute,  as  soon  a*  it 
wns  susceptible  of  occupation.  These  facts, 
eonnected  with  the  possession  of  the  adjacent 
lot  since  17S6,  present  a  strong  ground  to  pre- 
■nnte  a  title.  And  so  far  as  regards  the  con- 
troTway  between  the  parties  to  this  record,  and 
looking  only  at  the  facta  and  drcum  stances 
before  us,  we  think  that  the  lot  in  dispute  may 
Im  considered  as  included  in  the  title  of  Holman. 
The  position  assumed  by  the  plaintilTB 
— nnsel,  that  a  mere  intruder  is  limited  to  his 
actual  posseaaion,  and  that  the  rights  of  a  ripa- 
rinit  proprietor  do  not  attach  to  him,  ia  correct. 
B»  can  iMve  no  righta  beyond  bii 
10  Xi.  t^. 


The  doctrines  of  the  common  law  on  tUs  nA- 
ject  hare  been  taken  aubstantlally  from  the 
ci>-il  law.  In  the  case  of  The  Mayor  of  New 
Orleana  v.  The  United  States.  10  Petera,  062, 
we  bad  occasion  to  examine  this  doctrine,  ea- 
pccially  in  reference  to  the  laws  of  Spain. 

The  Act  of  Congress  of  the  Zflth  Hav,  1824, 
entitled  "An  Act  granting  certain  lots  of 
ground  to  the  corporation  of  the  dty  of  MoUla, 
and  to  certain  individuals  of  sold  dty,"  em- 
braces the  lot  in  controversy;  whether  tbs  title 
be  vested  in  the  leaaora  of  the  plaintiff,  the  de- 
fendants in  the  ejectment,  or  in  the  city  of 
Mobile.  As  no  right  to  this  lot  is  asserted  on 
the  part  of  the  city,  we  can  now  only  consider 
the  law  as  ailectine  the  title  before  ua. 

At  the  time  the  law  was  passed,  either  the 
plaintiffs  or  defendants  were  the  proprietors  of 
the  front  lot,  and  claimed  the  water  lot  with 
its  improvements;  and  this  brings  them  within 
any  known  construction  of  the  Act  of  1824. 
It  relinquished  to  the  proprietor  or  proprietors 
of  the  front  lot,  under  the  circumstances  of 
this  cose,  wbatever  right,  if  any,  the  United 
States   had   to  the   water-lot. 

The  volume  of  State  papers  offered  tn  erl- 
denee  by  the  defendants,  we  think,  should  have 
been  admitted.  This  volume  was  published 
under  an  act  of  Congreas,  and  contains  the  au- 
thentication required  by  the  act.  Its  contents 
are,  therefore,  evidence. 

The  recital  in  the  preamble  of  a  public  act 
of  Parliament  of  a  public  fact,  is  evidence  to 
prove  the  existence  of  that  tact.  Rex  v.  Sutton, 
4  Maule  &  Selwyn,  532;  Starkie  on  Evidence, 
197.  The  journals  of  the  House  of  Lords 
have  always  been  admitted  aa  evidence  of  their 
proceedings,  even  in  criminal  coses;  and  the 
'journals  of  the  House  of  Commons  are  [*5S 
also  admissible.  It  Is  aald  that  the  journals 
are  not  evidence  of  particular  facts  stated  in 
the  resolutiona,  which  are  not  a  pert  of  the 
proceedings  of  the  House;  as,  for  instance,  a 
resolution  atating  the  exiatence  of  a  popish  plot 
would  not  be  eridence  of  the  fact  In  a  criminal 
case.  Jones  v.  Randall,  Cowp.  Rtn.  IT;  S 
Term.  Rep.  406;  Doug.  572;  SUrUe's  Bv.  199. 

In  this  country,  in  all  public  matters,  the 
journals  of  Congreaa  and  of  the  State  Legisla- 
tures are  evidence;  and  also  the  reports  which 
have  been  sanctioned  and  published  by  author- 
ity. This  publication  does  not  make  that 
eridence  which.  Intrinsically,  Is  not  so;  but  it 
gives  in  a  most  authentic  form  certain  papers 
and  documents.  In  the  case  under  considera- 
tion the  volume  of  documents  was  offered  to 
show  the  report  of  certain  com  taisai  oners  under 
an  act  of  Congress  confirming  the  title  in  <mes- 
tion.  Now,  this  original  report,  duly  authen- 
ticated by  the  Treasury  Department,  to  whieh 
it  was  made,  would  be  evidence,  and  it  Is  evi- 
dence in  the  published  volume.  The  very 
highest  authenticity  attaches  to  these  State 
papers  published  undsr  the  sanction  of  Con- 
gress. 

We  come  now  to  eonalder  the  proceedings  tn 
the  Supreme  Court  of  Massachusetts,  lliese 
proceedings  took  place  under  a  statute  of  that 
fitttte,  and  were  founded  upon  the  title-bond 
1  to  Brown  by  Holman,  for  nearly  a  mtdety 
of  the  tot  purchased  by  him  from  MeKinsle  and 
Swett.  Brown  applied  to  the  court  by  petition, 
setting  out  the  title  bond  and  representing  that 


SimSlIB  OOOW  OT  TRB  UlttTB  StaTM. 


BMvua  Iwd  deecMad,  without  tiwidu  k  de«d; 
and  ha  pnyed  th«t  Bvkh  Holmui,  hu  ftdmin- 
latratrix,  rairiit  b«  Ueented  and  empowaMd  to 
•ZMut*  to  blm  lueh  ■  coavcyuiM  of  the  pnm- 
Ims  U  Holman   would   h&ve   been  oUigvd   to 


OUtw  Holnwn,  mluon  and  ohfldnn  of  OUrer 
Holnuw,  daceued,  eartiflad  that  the;  also  had 
aotloa,  utd  that  th^  had   nothing  to  allege 

___■__.  .1 ^  of  the  ]--'-'"-- 

iBsring  t. 

and  ampowend  the  adnuniBtiatrlx  to  make  the 
•7*]  deed.  And  In  pnmianee  of  thia  'order 
aha  azeeutad  a  dead  In  oonformity  with  the 
brad  of  bown,  the  10th  H»rah,  1824. 

That  thia  dead  ia  inoperative  ia  elear.  It  was 
«zecat«d  iy  the  adminlatratrix  nnder  a  decree 
or  order  W  the  Supreme  Court  In  Maiiachu- 
aetta,  and  hj  virtue  of  «  statute  of  tliat  State. 
The  proceeding,  It  ta  not  pretended,  waa  author- 
iiad  bj  aor  law  of  Aiihama.    And  no  prind- 


4  the  State  where  the  land  la  aituatad. 
A  court  of  chancery,  acting  In  penonam,  may 
vatl  dacrea  the  oonTeyaiiea  che  land  in  an;  other 
State,  and  majr  anforoe  thdr  deerea  bj  proceaa 
againat  the  dMendant.  But  neither  ttie  decree 
Itaalf,  nor  any  oonrcTance  under  it,  azcept  by 
tlM  peraon  In  whom  the  title  ia  veated,  can 
operate  beyond  the Jnritdlotlon  of  the  eonrt. 


ehaneer]'  powera.  Neither  the  administratrix 
■or  the  minor  helra  were  made  partlea  and  re- 
quired to  anawer,  aa  a  procedure  in  chancery.  It 


■or  the  minor  helra  were  made  parti 
.  aa  a  procedure  in  el 
I  a  proceeding  at  law.  Informal  and 


mar;  In  tti  chaiaeter.  The  admlniatratrix  only 
waa  required  to  azecuta  the  conreyance.  By 
the  laws  of  Alabama,  abe  had  no  power  to  dia- 
poae  of  the  real  eatate  of  her  bnaband,  aa  ad- 
ralalatratrix,  except  for  the  payment  of  the 
dabta  of  the  eatate,  under  the  aancUon  of  law. 
But  the  defandanta  inriat  that  the  title-bond 
glTen  to  Brown  by  Eoltnan,  for  a  part  of  the 
premiaea,  eonatttnted  a  good  defenaa  In  the 
aetlon;    that,   the   eonaldention   baring   been 


paid,  Hobnaa  and  hla  helra  held  tba  property 
In  tnwt  for  Brawn  and  Ua  aadgneea;  aad  that 
a  court  of  Iaw  win  give  eifeet  to  the  truat,  at 
leaat  ao  far  as  to  prevent  the  trustees  from  re- 
eoreriag  the  poaawaion  agalnat  the  oeitiii  que 
truat 

This  doctrine  aeema  to  have  bean  sanctioned 
to  some  extent,  in  New  York,  In  the  caaaa  of 
Foot  i,  Utchfleld  V.  OoMn  «t  al.  3  Johns.  Rep. 
tl6;  Jackson,  ex  itta.  Benson  ▼.  Hatsdorf  at  al. 
11  Johns.  Rep.  01;  Jackaon,  ex  dem.  Sulye  v. 
lloore,  IS  Johns.  Rep.  197.  These  deciBione 
may  have  been  Influenced  somewhat  by  the 
statute  concerning  uses  in  that  State,  which 
>ub)ecta  the  estate  of  the  cestui  que  trust  to  ex- 
•1*1  acntlon.  In  one  of  the  cases,  'Spencer, 
J.,  giving  the  opinion  of  the  court,  sayai  "With- 
out the  Bid  of  the  statute,  I  consider  Jamea 
Utehfleld,  1(  baadvaaoad  the  puidtaaa  moa^, 


aa  hariag  aa  Intareat  BaUa  to  be  aoM  tm  ax- 
•eution-" 

In  the  ease  of  Jackam,  ex  dem.  Waltoa  t. 
Le^ett,  7  Wend.  Rep.  S77,  the  court  remark, 
"the  li^  eatate  murt  prevail."  "The  only 
exception  to  the  rule  is  In  the  case  of  a  result- 
ing trust;  in  such  ease  the  trust  may  be  proved 
by  parol,  and  the  estate  of  the  ceatui  que  trust 
may  be  aold  on  execution,  and  haa  been  an 
far  oonaiderad  t'  '    "  '~    -•  "--    -  -■   '    — 

trust  as  to  be  a 

^ils  waa  the  doctrine  of  Lord  Mansfleld, 
in  the  ease  of  Armstrong  et  aL  v.  Peirse  et  aL 
S  Bur.  Rep.  IBVO.  In  Doe,  on  the  demise  of 
Bristow  V.  Pegge,  1  Term  Rep.  TU,  note  a,  ha 
lays  down  tba  broad  doctrine,  "that  a  trust 
shall  never  be  set  up  agidost  him  for  whom  the 
trust  waa  intended  ;*'  aad  the  other  Judges  ecn- 

It  la  known  that  that  peat  Judge  had  a 
atrong  leaning  to  the  principlea  of  equity  ia 
triala  at  common  law.  Hta  auccaaaor  aeemod  to 
be  under  a  different  influence;  although  he  had 
been  maater  of  the  roUa  tar  some  yeara.  This 
equitable  doctrine  in  a  court  of  law  waa  over- 
ruled in  the  eaaa  of  Doe,  on  Uie  demlaa  of  Hoda- 
den  V.  SUple,  2  Term  Rep.  OB*.  Lord  Ken- 
yon  aayat  "la  it  poasible  for  a  court  of  law  to 
enter  into  the  discussion  of  such  nice  pdnte  of 
equity!  We  have  no  such  authority.  Sittiw 
in  thia  court,  we  must  look  at  the  record,  ana 
aee  whether  a  legal  title  la  conveyed  to  the 
paity  claiming  under  thaaa  inatmmente;  now, 
there  la  no  color  for  aaying  that  these  give  any 
ledding,  « 

equity  w 

caae,  It  ia  enough  for  me  to  aay  that  we  are  to 
decide  a  legal  question,  and  cannot  enter  into 
auch  ta  entangled  equity.*  Tha  other  judgea, 
except  Buller,  oonenrrad  with  the  Chief  Jna- 
tice. 

In  Doe,  on  the  demise  of  Shewen  v.  Wroot  at 
al.  9  Baat  Rep.  1S2,  Lord  EUenborough  said: 
"We  can  only  took  to  the  legal  estate,  and  that 
Is  clearlv  not  In  the  devisees,  but  In  the  heir-at- 
law  of  the  surrenderer;  and  tf  the  devisees  have 
an  equitable  interest,  they  must  claim  it  else- 
where, and  not  in  the  court  of  law.  For  aa  to 
the  doctrine  that  the  legal  estate  cannot  be  set 
Up  at  'law  by  a  trustee  agalnat  hla  eestni  [*B* 
que  trust,  that  has  been  long  rtoudiated."  Aad 
this  la  the  aettled  doetrins  la  Gn|;laad  on  thia 


chanoeiy  are  established,  courts  of  law.  In  ^v- 
ins  relief,  of  necessity,  trench  upon  an  aqol- 
tabla  jurisdiction. 

It  la  not  perceived  why  a  court  of  law  ahoutd 
regard  a  resulting  trust  more  than  other  equi- 
table rights;  and  any  attempt  to  give  effect  to 
these  rigbU  at  taw,  Utrough  the  instrumentality 
of  a  Jury,  must  lead  to  confusion  and  ujkw- 
tainty.  Equitable  and  legal  Jurisdictions  hava 
bean  wisely  aeparatad,  and  the  soundest  max- 
ima of  Jnnaprudaace  require  each  to  be  exer- 
cised in  Its  appropriate  sphere.  We  ara  eleariy 
of  the  opinion  that  the  tttlo-bond  In  queatioa 
oonatituUd  no  defense  in  the  above  action. 

Whether  any  title  passed  under  the  Alabama 


Watkuw  r.  Tbb  i-KSsn  of  Eoluan  ■ 


ton,  HaMKhuMtU,  to  lell  hy  Nathaniel  littla- 
field  and  Oorham  DaTCoport,  her  attortieyH  in 
f«ct,  the  real  eitate  of  which  the  laid  Holmau 
died  Miied,  in  the  dtj  of  Molnle,  "on  each 
tenns,  sad  in  such  manner,  aa  ma;  b«  deemed 
Boat  advantB|;eoua  to  hii  estate."  "The  second 
Mctlon  authorized  the  adminiatratrix,  by  her 
attoraeva,  to  eoiivej>  the  premUei  to  the  pur- 
chaaer.  And  the  third  section  provided  that 
before  the  eale  the  attorneys  shall  give  bond 
with  lufficient  lecurity  for  the  faithful  pay- 
ment ot  the  money  received  by  them  to  the  ad- 
ministratrix, "to  be  appropriated  to  the  pay. 
ment  of  the  debts  of  the  deceased." 

Under  this  law,  a  aale  waa  made,  and  a  con- 
▼eyauce  executed  to  Brown,  by  Sarah  Holman 
•nd    her    attorneys    io    faet,    the    24tb    April, 


and,   with   the   proceeding   under   it,  is    cc 
qvently  void. 

The  first  section  of  the  second  article  of  the 
constitution  declare*  that  "the  powera  of  the 

Siventment  of  the  State  of  Alabama  shall  be 
vided  Into  three  distinct  departments;  and 
each  of  them  confided  to  a  separate  body  of 
magistracy,  to  wit:  those  which  are  legislative, 
to  one;  those  which  are  executive,  to  another; 
and  those  which  are  judicial,  to  another."  And 
60*]  the  second  'section  declares  that 
person  or  collection  of  persous,  being  of  on 
those  departments,  shall  exercise  anv  power 
properly  belonging  to  either  of  the  otoers,  ex 
eept  in  the  iustancea  hereinafter  expreealy  di- 
rected or  permitted." 

The  passage  of  the  statute,  it  la  inalBted,  was 
ft  Judicial  act  by  tha  Legislature,  which  the 
eonatitntion  Inhibfta. 

On  the  part  of  the  plaintiffs  in  error,  a  great 
number  of  acts  of  this  character,  by  the 
Alabama  LeKislatnre,  shortly  after  the  adoption 
of  the  constitution,  are  cited  to  show  a  settled 
construction  of  that  Instrument.  The  defend- 
BJita  In  error  referred  to  reports  by  committees 
of  the  Iiegislature,  which  maintained  the  nneon- 
■titutlonality  of  these  acta.  And  it  Is  asserted 
and  not  contradicted,  that  since  that  report, 
under  a  eonvletion  of  its  soundness,  the 
L^slature  have  passed  no  laws  on  the  subject. 
A  manuscript  decision  of  a  CirtMiit  Court  In 
Alabama,  in  the  ease  of  Campbell  i,  Harve  t. 
8e*1es  et  al.  was  read;  but  the  question  now 
under  consideration  seems  not  to  have  been 
raised.  In  almost  all  the  States,  lawa  of  this 
deacrlption  are  common;  and  the  title*  to  an 
Immense  amount  of  property  depend  upon 
their  validity. 

The  phraseology  of  the  eonstltntlon  of  Ala- 
bama in  reg^^  to  the  distribution  of  it*  powera, 
1*  somewhat  peculiar;  but  it  la  not  substantially 
difiTerent  from  the  eoastitutional  provisions  of 
some  of  the  other  State*.  The  third  section 
of  the  Virginia  constitution  declare*  that  "the 
h^slatlve,  executive,  and  Judiciary  depart- 
ments shall  be  aeparste  and  distinct,  so  that 
neither  exercise  the  powers  properly  belonging 
to  the  other." 

.  Indeed,  in  all  the  State  eonstltutlom,  the 
Is^latlve,  Judicial,  and  executive  fuiictions 
■M  .vested  m  different  functionaries;  and  It 
would  aeem  to  follow  that  the  powers  thus 
■pecially  given  ehouU  be  exercised  under  their 
■  t  I<.  eO. 


Alabama  constitution  contains,  in  terms,  that 
which  necessarily  arises  from  the  construction 
of  the  constitutions  of  other  States. 

In  some  cases  it  Is  difiiculty  to  draw  a  Une 
that  shall  show  with  precision  the  limitation  of 
powers,  under  our  form  of  government.  The 
executive.  In  acting  upon  claims  for  services 
rendered,  may  be  said  to  exerci*e,  if  not  in 
form,  in  substance,  a  judicial  power.  And  so 
a  court,  in  the  use  of  a  discretion  essential  to 
its  existence,  by  the  adoption  of  rules  or  other- 
wise, may  be  said  to  'legislate.  A  Legis-  [*A1 
lature,  too,  in  providing  for  the  payment 
of  a  claim,  exercises  a  power  In  its  nature 
judicial;  but  this  la  coupled  with  the  para- 
mount and  remedial  power. 

But  whatever  difficulty  may  arise  In  certain 
cases.  In  regard  to  the  exercise  of  these  powera, 
there  would  seem  to  be  littla  or  none  In  the 
case  under  consideration. 

The  character  of  the  act  in  question  is  essential- 
ly remedial.    It  contains  no  other  feature.    An 


pute,  for  the  payment  of  the  debts  ot  the  In- 
testate. The  act  does  not  determine  the 
amount  of  the  debts,  nor  to  whom  they  are 
payable.  It  Is  proved,  however,  that  the 
estate  was  Insolvent.  And  it  is  comformably 
to  the  settled  policy  of  Alabailia,  to  apply  the 
real  estate  of  a  deceased  person  in  the  pay- 
ment of  hi*  debt*.  The  case  under  eonsidera- 
tlon,  the  administratrix  reading  In  Massachu- 
setts, and  being  desirous  of  selfing  the  proper- 
ty   through    her    attorney*    In    fact,    was    not 


embraced  by  the  general  statute  on  the  subject 

~  id  hence  the  neceaelty  of  the  special  authority. 

Now,  how  doei  thu  act  differ  in  principle 


from  the  general  law  on  the  same  subjecti 
The  general  law  waa  passed  from  the  knowl- 
edge which  the  Legislature  had  of  Ita  e^cpedien- 
cy  and  necessity.  The  special  law  was  passed 
from  a  knowle^e  of  It*  propriety  in  the  par- 
ticular case.  The  power  exerciaed  In  passing 
the  special  as  well  aa  the  general  law,  waa 
remedial. 

Under  the  general  law,  application  Is  reqnlred 
to  be  made  by  the  executor  or  administrator  to 
the  County  Court,  representing  that  the  personal 
estate  is  not  sufficient  to  pay  the  debta  of  the 
deceased;  that  he  left  real  estate,  particularly 
describing  It,  and  praying  that  it  may  be  sold, 
etc  A  notice  is  required  to  be  given  to  tha 
heirs  and  devisees,  etc.,  who  are  to  answer,  etc, 
and  the  court  on  the  hearing  are  authorized  to 
decree  a  aale  of  the  s*tate,  on  the  petitioner'* 
giving  bond,  eta. 

The  mode  of  prooedure  under  the  general 
law  waa  required  by  the  Legislature,  from 
motive*  of  expediency;  but  It  by  no  mean* 
follows  that  It  was  the  only  mode  they  oould 
adopt.  In  some  of  the  States,  the  oelra  or 
devisee*  are  not  required  to  be  made  partial  by 
the  administrator.  Hie  application  Is  ez-paiie 
to  the  court,  which  orders  a  sale  of  the  real 
estate  to  pay  the  debts  of  the  deceased,  where 
the  personal  estate  is  Insufficient.  'And  [*6fr 
no  doubt  can  be  entertained  that  the  L^ia- 
lature  may  authorise  the  admlniatrator,  byi 
a  funeral  or  a  special  act,  to  sell  lands  to  paji 
debt*,  where  the  personal  assets  are  exhauetad, 
without  any  appUeation  to  the  eOurL   And  li 

sa) 


Bura&MB  CouKi  or  the  Uitins  Sixitm. 


■tiob  e*M  tbe  kdminlitrAtor  would  act  on  bU 
own  rMpanBibilitj,  and  be  accountable  to  tbe 
oradltora  and  heiri  for  the  correct  performance 
of  hii  truat,  ia  tbia,  aa  In  other  part*  of  bis 
duty. 

Thia  la  m  qneation  of  power  and  not  of 
poUey,  and  on  aucb  a  qneaUon  we  cannot  teat 
tha  act  br  any  conal deration!  of  expediency. 
Whether  the  act  may  be  open  to  abuie,  whether 
ft  be  politic  or  impolitic,  is  not  a  matt«r  now 
before  ua;  but  whether  tbe  LeEisIature  haa 
power  to  paaa  it.  A  report  In  tbe  Senate  of 
Alabama  on  thia  lubiect  laya:  '^pon  the 
death  of  the  anceitor,  tbe  real  eatata  owned  by 
him  deacenda  to  and  veati  in  bia  heira,  and  tbe 
title  thua  vetted  cannot  Iw  devested  without 
•one  proceeding  to  which  the  heir  la  a  party. 
A  minor  oould  not  legally  aaaent  to  the  pass- 
age of  »  law  authorizing  the  aale  of  his  real 
•atatei  but  would  hare  the  right  to  affirm  or 
diaalBrm  the  taia  when  he  arrirea  at  lawful 

Thia  la  laid  down  on  general  principles,  and 
without  reference  to  the  conatltutiou  of  Ala- 
bama. Aa  a  legal  propoaition,  it  la  wboUy 
imaujtainable. 

In  the  flrat  place.  It  ta  oootrarr  to  the  gen- 
eral practioe  of  many  of  tbe  State*,  and  to  the 
reedved  noUona  of  the  proteasion  on  tbe  eub- 
)eet  Tltlee  In  Ohio  and  In  many  other  States, 
to  a  net  amount  of  real  property,  rest  upon 
aalai  of  executora  and  adminiatratora  nnder 
the  order  of  a  court,  without  making  the  heir* 
parties;  and  It  is  believed  tl»t  a  doubt  of  the 
nlidlty  of  aucb  titles,  where  the  proceedings 
have  been  regular,  hat  never  been  entertained 
or  expr^sed.  These  titles  have  been  coDteated 
in  State  courts  and  in  tliis  court;  and  a  defect 
of  power  to  convey  a  good  title  In  the  mode 
authorliad,  it  la  belicTed,  ha*  never  been 
objected. 

A  conrae  of  proceeding  eo  extenrive,  tnvolv- 
lag  Intertata  so  great,  and  which  baa  been  eub- 
Jected  to  the  aevereat  legal  scrutiny,  la  no  un- 
aatisfaetory  evidence  of  what  tbe  law  la. 

But,  on  principle,  this  proceeding  is  suatain- 
able.  On  Ute  death  of  the  ancestor,  the  land 
owned  hj  Um  descends  to  bia  heirs.  But  bow 
do  they  hold  it  I  They  hold  it  subject  to  the 
f  S*]  payment  *of  the  debts  of  the  ancestors,  in 
tboae  States  where  it  is  liable  to  such  debts. 

Tlte    hdrs    cannot    alien    the    land    to    tbe 

Ejudioe  of  oredltor*.  In  fact  and  in  law 
J  ban  no  right  to  tbe  real  estate  of  their 
anewtor,  except  that  of  poaaeaalon,  until  the 
«ndlton  aball  be  paid. 

As  it  regarda  the  ^nestloa  of  power  In  the 
Legjelature,  no  objection  ia  perceived  to  their 
anbjeetlng  tbe  landi  of  the  deceased  to  the  pay- 
ment of  bli  debta,  to  tbe  exclusion  of  tut 
pereonal  property.  Tbe  Legislature  regulatea 
daaeente,  ana  tbe  conveyanoe  of  real  estate. 
T»  deflne  the  rigfata  of  debtor  and  creditor  it 


,    _  1  they  may  give  tbe  capacity 

to  the  Infant  himself  to  convey  them.  Tbe 
Mm  that  tbe  laoda  of  an  Infant  which  descend 
to  blm,  cannot  be  made  reaponslble  for  the  pay- 
neat  of  the  debte  of  the  ancestor,  except  through 
ttw  decree  of  a  court  of  chancery,  is  novel 
and  unfounded.     Go  far  from  this  being  the 


lure  of  a  State  have  power  to  subject  t] 
if  a  deceased  person  to  execution  in  Uie  aanw 
manner  aa  if  he  were  living.  The  mode  ia 
which  this  ahall  be  done  isaqueatiou  of  policy, 
and  rests  In  tbe  discretion  of  the  L^alaturv. 

The  law  under  which  the  lot  in  dispute  waa 
sold  decides  no  fact  binding  on  crediton  or 
heir*.  If  the  administratrix  and  Brown  have 
acted  fraudulently  in  procuring  tbe  passage  of 
this  act,  or  In  the  aale  under  ft,  relief  may  bs 
^ven  on  that  ground.  But  the  act  does  noth- 
ing more  than  provide  a  remedy,  which  it 
strictly  within  tbe  power  of  tbe  Legislature. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  further  proceed* 
ings,  in  accordance  with  this  opinion. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  SUtes  for  the  Southern  District  of 
Alabama,  and  waa  argued  by  counsel;  on  ooo- 
Btderation  whereof,  it  Is  now  here  considered, 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  sidd  CSrcuit  Court  in  this  eauas 
be,  and  the  same  le  hereby  reversed,  with  easts; 
and  that  thia  cauae  be,  and  tha  same  ie  hereby 
remanded  to  the  aald  Orouit  'Court,  I'** 
with  direcUons  for  further  proceeding*  to  be 
had  therein,  according  to  law  and  justiae,  and 
in  oonformlty  to  the  opinion  of  tUa  oooit. 

Qnatavus  Beall  et  aL,       1 
The  Leasee  of  Holmaa  et  aL  j 

This  eaae  was  also  brought  before  tka  eoort 
by  a  writ  of  error  to  the  Circuit  Court  for  tbe 
^forthem  District  of  Alabama,  on  substantially 
the  aame  grounds  aa  those  oonaidered  In  the 
above  opinion.  There  is  no  material  difTeimiee 
in  the  facta  on  which  tbe  judgment  of  tbe 
court  r^sts  between  tbe  two  caaes-  The  judg- 
ment of  tbe  Circuit  Court  in  this  caee  is  also 
reversed,  and  tbe  cauae  remanded  for  farther 
proceedinga. 


'BENJAMIN  LONG,  PlalnUff  In  1 


finding  of  jury — pra 


lyGex^qlc 
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Lam  T,  pAUUs,  Sjaxu  ft  iJojtrutT, 


tb*  OataBtlan  thircol,  M  MM  tboDund  ftod  llitMB 
doUuv  and  DlDct7-ali  Mnt«:  nma  wblcb  tlu  court 
nT«  Jodmuent  tor  ilx  tbonsiDd  threa  huodnd  uid 
■f^-alz  dcllari,  and  on*  thauund  uid  ilitcai  dol' 
lua  KDd  ninctr-tli  ccdM  damuta  ud  cmU. 
""-    ■--' -•   "--  Clrcoil   C       -   ■-    


Tbc  jDdfmaot  ot  t 


n^u  tli*  prD*l«lon  ol  Um  Statuta  ol  U laalnlppl  of 

""  " —    ■"'.~      Tba  Jurr  wen  not  required  la  (be 

cclall*  uiBt  tlM  prleoper  cacaiwd 

;  and  tbron^  tba  ntsllgcni 


action  to  Bad  apcclall, _ 

wlOl  tiM  conatat.  and  tiironsb .-„ ._ 

tba  aherlll.    Tbe  pica  atlesed  that  Iba  defendant 


Der  demanded.  '"Id  o_ 

and  farm  at  tbe  plaintiff  complilacd  acalDM  bim." 
Tbia  plea  pot  la  laan*  everr  material  arerment  In 
tba  declaration.  On  tbla  lune,  on  the  moet  strict 
and  Tirld  coDitracllon.  tbe  Jury  baTe  eiprctalr 
toand  all  tbat  U  reqnired  to  1m  found  1>r  tbe  ra- 
qnlrenent*  ot  tbe  act. 

"  "-e  thertff  lalTera  or  pennlts  a  prlaoner  Ip  — - 


sr::, 


ter  ot  practice  w 


e  Tcrdlct  ot  tbe 


eirj.  am 
nltad  « 


.t  Is  aufflclent. 
■  preTalled  In  tbe 
of  enter  Idb  upon 


cannot  be  blndlns 


AD  kctioD  of  debt  waa  initltat«d  by  tbe  de- 
fendants in  error  asainat  Benjamin  Long,  then 
iherilT  in  Hadiaon  County,  in  tfaa  State  of  Mia 
■Isaippi,  for  the  recovery  of  aiz  thousand  two 
hundred  and  leventy-seven  dollara  and  coats, 
■  <*]  the  aame  being  the  amount  of  «  'judg- 
ment obtained  by  Palmer,  Smith  i,  Company 
against  Thomaa  S.  Scott,  at  the  January  Term, 
1833,  of  tbe  District  Court  of  the  United  SUtea 
for  tbe  District  of  Mlaslasippi,  with  Interest,  etc. 

Tbe  plaintilTB  in  tbe  District  Court  averred 
In  tbe  declaralian  that  they  had  sued  out  a 
capiat  ad  respondendum  on  the  judgment  againat 


under  the  execution,  committed  him  to  the  cua- 
tody  of  Benjamin  Long,  the  sheriff,  etc.  That 
tbe  laid  Benjamin  Long  received  Scott  int«bia 
euatody,  and  aftenrBrda,  "without  the  leave  or 
license  and  againat  the  will  of  the  piaintilfa. 
Buffered  and  permitted  the  said  Scott  to  escape 
and  go  at  large  whereioevar  be  would,  out  of 
Ilia  costody." 

Tba  defendant  In  tbe  Circuit  Court,  tbe  case 
having  been  transferred  to  that  court,  pleaded 
nil  debit,  and  the  jury  found  a  verdict  for  the 

filalntiff,  in  the  manner  and  form  aa  alleged  by 
hetu;  whereupon  judgment  was  entered  for 
tbe  plaintiffs,  according  to  the  verdict. 

Tbe  defendant  sued  out  this  writ  of  error  to 
January  Term,  1836. 
The  eaae  was  argupd  by  Mr.  Co»  for  tbe 

Sl^otlff  in  error,  and  by  Mr.  Henderson  for 
lie  defendant. 

Hr.  Coze,  for  tbe  plaintiff  Id  error,  Mmtended 
that  the  judgment  against  Benjamin  Long,  in 
tbe    Circuit    Court,    was    erroneous,    upon    the 

Erinciples  of  the  common  law;  and  particularly 
J  the  laws  of  Mississippi. 
He  aaid  that  there  were  no  averments  In  the 
declaration  of  matters  which,  by  the  law  of 
MissiSHippi  relating  to  actiona  for  an  eacape, 
were,  by  the  expreas  provisioDa  of  the  statute, 
required  to  be  found  by  the  Jury.  The  UaUlity 
!•  U  ed. 


of  a  sheriff  for  an  escape  was  vhere  tbe  plain* 
tiff  had  not  consented  to  the  escape  of  the  pris* 
oner,  and  the  ne^ligenca  of  the  officer  to  make 
immediate  pursuit.  The  only  averment  In  tha 
declaration  in  thia  case  is,  that  the  sheriff  per- 
mitted Scott,  againat  tha  will  of  the  plaintiff 
without  leave  or  license,  to  escape,  and  suffered 


have  been  upon  the  necessary  and  required 
averments;  and  the  verdict  should,  in  compli- 
ance with  'the  statute,  have  found  the  [*ST 
facta  required  by  the  statute  to  create  the  lia- 
bility of  the  eheriO.  The  Jury  found  a  genermi 
verdict. 

No  implication  will  be  allowed.  The  statnte 
expressly  declares  that  the  jury  shall  And  the 
facts. 

The  action  for  an  escape  Is  tbe  purrait  of  a 
rigid  remedy;  and  the  statute  of  Uitsissippi, 


facta  necessary  to  create  it  shall  be  expressly 

Mr.  Henderaon,  for  the  defendants  In  error, 
contended  that  the  entry  of  the  judgment  on 
the  verdict  of  the  jury  did  authorize  the  asser- 
tion that  the  jury  had  found  alt  the  facts  required 
by  the  statute.  It  waa  for  the  defendant  below 
to  have  brought  by  plea  before  the  jury,  anv  of 
tbe  requisitions  of  tbe  act  of  Aasembly  which 
should  be  proved  to  make  him  liable.  If  an 
issue  bad  been  tendered  mi  such  a  plea,  these 
facta  would  have  bean  brought  into  oontroversy. 
The  entry  of  a  general  judgment  on  a  special 
verdict  is  often  made,  and  is  lawful  and  proper. 

This  is  an  action  of  debt,  and  the  provisions 
of  the  statute  of  Miaaissippi  do  not  apply  to 
such  actions.  If  the  action  had  been  on  the 
case  for  the  escape  under  mesne  procees.  It 
might  have  been  necessary  to  have  proved  all  the 
requirements  of  tlte  statute  under  proper  aver- 
ments in  tbe  declaration.  The  language  of  tb* 
act  of  Mississippi  may  authoriae  tliia  position 

The  plaintiffs  in  this  case  allege  a  debt  to  bs 
due  to  them  for  an  eacape.  The  defendants 
plead  nil  debet,  that  be  doea  not  owe  tbe  monev, 
and  the  jury  Bnd  that  he  did  owe  the  same  u 
manner  and  form,  etc.  This  is  sufficient. 
Cited,  4  CaU,  970;  1  How.  M;  I  How.  419; 
2  Callls.  831j  3  Wash-  Rep.  17;  6C8;  Peters's 
C.  C.  &  74;  Tidd's  Forms,  3Mj  1  Archbold's 
Practice,  206;  I  Munford,  GOl;  S  Peters,  190;  I 
Mass.  163;  Paine's  C.  C.  R.  16S;  2  Peters,  IS. 

Mr.  Justice  nompaon  delivered  the  opinion 
of  the  court: 

Thia  case  comes  up  on  a  writ  of  error  from 
the  Circuit  Court  ot  tbe  United  SUtes,  for  the 
Southern    District    of    Mississippi. 

It  is  an  action  of  debt  brought  against  tbe 
defendant  for  the  eacape  of  Thomas  8.  Scott, 
who  bad  been  duly  committed  to  his  custody 
hy  tbe  marshal  of  Mississippi.  The  declara- 
tion seta  *out  the  Judgment  obtained  by  [*tl 
Palmer,  Smith  &  Co.,  against  Scott;  the  Issu- 
ing the  execution  thereupon;  the  arrest  of 
^cott,  and  bia  delivery  to  the  defendant,  as 
-htfriff,  who  received  him  into  his  custody,  by 
vii'tue  of  the  said  execution,  and  detained  him 
until  afterwnrds,  to  wit,  on  the  lOlh  day  of 
October,  IS33,  when,  without  leave  or  Ucenae, 
and  againat  the  will  of  tba  said  Palmer,  Smith 


BoFinu  CouBT  or  tbm  UnrnD  Btatm. 


A  Gb.,  hi  mffered  uid  permitted  the  uid 
Smtt  to  eBcmpe  end  go  kt  lefM,  wbereaoever 
be  would,  out  of  the  eiwtodr  of  him,  the  »a.id 
Benjunia  Lone,  eo  being  iheriff,  u  ^oreaAid. 

To  this  daolMtioD,  the  defendant  pleaded 
that  he  doea  not  owe  the  aum  of  money  de- 
manded bj  tbe  plaintiff*  in  the  decUratiou,  m 
an^  part  thereof,  in  manner  and  form  aa  the 
•aid  plaintiSa  havo  complained  against  him. 
And  the  leatia  thereupon  joined  came  on  to  be 
tried  br  a  jui?;  who  upon  their  oatha  saj  that 
the  defendant  doth  owe  the  debt  in  the  decla- 
mUon  mentioned,  in  manner  and  form  ai  there- 
in alleged,  and  aaaeai  the  damage*  for  the  de- 
tention thereof,  at  one  thouaand  and  sixteen 
dollare  ud  niiietj-Biz  cente. 

The  queation  pretented  upon  this  writ  of 
error,  anses  under  a  law  of  tbe  State  of  Mlun»- 
aippi,  eooceming  eecBpes,  passed  the  7tb  of 
June,  1822,  (Revised  Code,  318),  the  third  Mo- 
tion of  wUch  declares,  that  no  judgment  shall 
be  entered  aninst  any  sheriff  or  other  officer, 


tha  conaent  or  through  the  negligenoa  of  such 
sheriff  or  other  officer;  or  that  such  prisoner 
mif^t  have  been  retaken,  and  that  the  sheriff 
or  other  officer  neglected  to  make  immediate 
pursuit.  This  latter  branch  of  tlia  act  is  not 
Invdved  in  tbe  present  question.  The  decla- 
ration contains  no  averment  of  neglect  to  make 
Immediate  pursuit  to  retaka  the  prisoner. 

To  this  section  of  tbe  act,  which  is  general, 
and  extends  to  aU  actions  for  escapes,  whether 
the  prisoner  la  In  custody  of  the  sheriff  on 
mesne  process  or  on  an  execution,  there  is  a 
proviso  which  declares,  that  when  the  sherifT 
or  other  officer  shall  have  taken  the  bodv  of 
any  debtor  In  execution,  and  shall  willfully 
and  negligently  suffer  such  debtor  to  escape, 
the  party  suing  out  such  execution  may  have 
and  iw^intjln  ux  action  of  debt  against  the 
sheriff  for  tha  recovery  of  all  such  sums  of 
•t*]  *mon«y  ■•  an  mantloned  In  the  sxecu- 
tton,  and  damages  for  detaining  the  same,  any 
law,  euatom,  or  usage  to  the  contrary  notwith- 
standing. Bo  that  when  the  action  i*  for  the 
escape  of  a  prisoner  tn  execution,  the  measure 
of  recovery  la  fixed,  and  not  left  oppu  to  any 
mitigating  circumstances.  This  proviso  takes 
the  caae  of  an  escape,  where  the  prisoner  is  in 
eustody  on  an  execution,  out  of  the  provisions 
in  tbe  enacting  olauae.  The  action  in  this  case 
la  debt,  and  comes  within  the  proviso.  But 
the  grounds  on  which  the  eberiff  is  made  lia- 
ble for  the  escape  are  substantially  the  same. 
'    the  enacting  clause  he  is  made  liable  If  (' 

iape  is  with  hia  consent,  or  through  his  ni 


In  the  enacting  clause  he  is  made  liable  If  the 
rith  nia  consent,  or  through  his  neg- 
Ugence.  And  in  the  proviso  he  is  made  liable 
If  be  willfully  and  negligently  suffer  tbe  escape, 
Tbe  word  "w"  must  obviously  be  here  subati- 
tnted  for  "and."  Shall  willfully  or  ne^gently 
suffer  the  escapa.  To  eonsent  to  an  eacapa,  la 
certainly  willfully  to  suffer  It.  And  the  ques- 
tion which  arises  upon  this  record  is,  whether 
the  case  is  brought  within  the  provisions  of 
this  act.  The  action  is  debt  against  tbe  sher- 
iff, and  the  averment  in  the  drclaration,  on 
which  hii  liability  for  the  escape  rests,  is,  that 
he,  without  leave  or  license,  and  egninst  the 
will  of  the  aald  Palmer,  Smith  &  Company 
•10 


(tha  plaintiffs  In  tha  axeeutloB),  nffered  aad 
permitted  the  aaid  Soott  [tlw  prisoner)  to  es- 
cape and  go  at  large,  out  of  the  custody  of 
him,  the  said  Benjamin  Lonft  so  then  btimg 
aheriff  of  the  County  of  Uadison,  and  the  aaid 
■urn  of  aix  thouaand  three  hundred  and  fifty- 
aix  dollars  and  ejghty-thrse  cents,  due  for  said 


this  record  Is,  that  the  jury  have 

preasly  found  that  the  prisoner  escaped  with 
the  consent  or  through  the  negligence  of  the 
sheriff.  The  plea  to  this  declaration,  which 
contains  the  aTcrmeut  above  mentioned  is, 
that  the  defendant  doee  not  owe  the  sum  of 
money  demanded  in  the  declaratioo,  in  man- 
ner and  form  as  the  plaintiff  haa  complsined 
against  bim.  This  ptea  puts  in  issue  every 
material  averment  in  tbe  declaration;  and  the 
plaintiff  was  called  upon  to  prove  such  aw- 
menta.  It  put  in  Issue,  therefore,  the  inquiry 
whether  the  sheriff  suffered  and  permittad  the 
escape.  If  he  suffered  and  permitted  the  es- 
cape, this,  both  in  common  parlance  and  in 
legal  intendment,  was  an  escape  with  the  con- 
sent of  the  sheriff.  And  the  verdict  of  the 
jury  is  that  tb«  defendant  'doth  owe  [*!• 
the  debt  in  tiie  declaration  mentioned,  in  man- 
ner and  form  as  therein  alleged.  The  manner 
and  form  alleged  In  ths  declaration  is,  that  he 
owed  it  by  reason  of  his  having  permitted  ths 
prisoner  to  escape.  So  that,  upon  tbe  moat 
strict  and  rigid  eouatnietiou  of  the  act,  tbe 
jury  have  axpressly  found  that  the  escape  was 
with  the  permission  of  the  sheriff;  which  is 
equivalent  to  llnding  that  it  was  with  bis  coa- 
sent  according  to  the  requirement  of  the  act 
This  act  does  not  point  out  any  particular 
form  In  which  the  finding  of  the  jury  is  to  ha 
entered  upon  tbe  records  of  tbe  court,  'n* 
object  of  the  act  is  to  make  the  sheriff  respon- 
sible for  a  voluntary  or  negligent  earsp^j  and 
that  this  shall  be  found  by  the  jury.  And  if 
this  appears  from  the  recordby  express  finding 
or  by  the  neceseary  conclusion  of  law,  it  S 
sufficient.  So  that,  if  the  verdict  of  the  jury 
in  this  caae  should  be  considered  no  rtinre  than 
the  common  form  upon  tbe  plea  of  nil  dibet,  all 
tha  averments  in  the  declaration  are.  in  Judg- 
ment of  law,  presumed  to  have  been  proved. 
And  If  any  particular  practice  under  this 
statute  haa  prevailed  in  the  State  courts,  as  to 
the  manner  of  entering  upon  the  record  ths 
finding  of  the  Jury,  It  la  a  mere  matter  of  prac- 
tice as  to  the  form  of  taking  and  entering  ths 
renliet  of  the  jury,  and  cannot  be  binding  upea 
the  courts  of  the  United  States.  The  judg- 
ment   of   the   court    below    Is    accordingly  aJ- 

This  view  of  the  case  renders  it  unnecessary 
to  consider  the  motion  to  diaraisa  the  writ  <■ 
error.    Judgment  affirmed. 

This  cause  came  on  to  be  heard  on  the  tra*- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
MiiBiBsippi,  and  waa  arguad  by  counsel;  on 
consideration  whereof,  It  la  now  here  ordered 
and  adjudged  by  this  court,  that  tbe  Judgment 
of  the  said  CSrcuit  Court  in  this  cause  be,  snd 
the  same  is  hereby  affirmed,  with  costs  aad 
damages  at  the  rats  of  six  per  centum  ftt 

P«Mrs  !•■ 


Va*I  ■STEPHEN  OOCKE,  f or  tlM  ne  of  the 
Commcrdkl  B»Dk  of  Columbus,  MisBiuippi, 
PUiatiO'  In  Error, 


Oanititudon  and  Uwi  of  HlMlwIppi  regarding 
(Aeika  of  eourta — acta  of  pro  tempore  clerk 
«f  probat*  court— dcciiion  of  judga,  aa  to 
wdgeney,  final. 


urta.  aball  b«  alactca 

awntr  («r  two  jein.     The  L^i>>tar*  ol  Hlul*- 
~' — '^_^.*J^5°'^  ^V'}*ST^  that  wbMt,  (tod  (lek- 


I,  th«  clerk  of  II 


the  Jadge  o 


fnllj 

at  iTutt  iDd   mortgRjfC*  trc  declared   .. 

■galnat  rrrdltcn  and  purchaatra,  onlaaa  tbcr  iball 
taa  ackDDWtedicMl  or  prorad,  aod  dellTered  to  the 
clerk  ol  the  pruer  court  to  be  recordtd  :  and  thtj 
■hall  b«  Talld  onir  tiom  the  time  thej  are  eo  dall*- 
arad  ta  the  clerk.  Kobert  D.  Hadea  waa  elected 
Clerk  of  tba  Court  of  Probata  lor  the  Countr  of 
Lovadca,  and  durlnir  the  two  jeara  for  vbli^b  he 
waa  BO  elected,  he  waut  to  the  State  of  Teuoeaaea 
OB  hoalDeaa ;  and  belnc  abaent  when  the  Court  of 
Protiate  aat,  William  K  Puller  waa,  br  the  ]ud^  of 
the  Court  of  Probate,  appointed  the  clerk  pro  lem- 
pare:  and  hadni  takeo  the  oath  of  office,  ha  aie- 
CDted  the  dntlea  of  clerk  durlDi  the  aeaaloD  of  tbe 
eaurt,  and  attenrarda  nntli  the  retorn  of  the  res- 
■larlT  aleeted  clerk.  Alter  the  adjourn  ment  of  the 
ceurt,  a  deed  of  truat,  duly  executed,  bj  which  cer- 
tain peraooai  pioperti  waa  contejed  tor  the  twDeflt 
■f  eredltora.  waa  dellrared  to  William  P.  Puller. 
■ad  waa  bj  htm  entered  for  record.  An  execution 
waa  levied  oa  the  propertr  thna  coDnjed  bT  R 
etcdltor  of  the  partj  who  had  executed  the  deed ; 
ttM  refularltj  of  the  recording  of  the  deed  waa  de. 
■dad,  on  the  irround  that  (he  clerk  of  the  Probata 
Court  pro  tempore  bad  no  latborlt;  to  receive  the 
deed  of  truit  for  record  after  the  adjoamment  of 
tkt  Conrt  of  Probate.  Held,  that  the  clerk  pro 
tiBpora  waa  autborlied  to  reeoM  the  deed  of  trnat 
WHler  the  conetltutlon  and  law  of  Utailaalppl. 

In  CTerj  Inatance  [n  wblcb  a  tribunal  baa  decldad 
■poD  a  matter  withtn  It*  regular  Jurladletlon.  Ita 
mdaloB  muat  be  preaumed  proper,  and  la  blndlns 
until  rererwd  br  a  aupertor  trlbanai :  and  cannot 
be  affected,  nor  the  nghti  of  penoua  dependent 
BDon  It  be  Impaired,  br  anr  rollaleral  proceeding. 
Cue*  dted.  Thompaon  t.  Tolmie,  2  Patera,  IBT; 
The  Hnllpd  Ktatra  r,  Arrednod"  <  Patera,  720: 
Toorhxea  t.  Tbe  Bank  of  tbe  Dolled  Statea,  Ibid. 
4TS ;  The  Philadelphia  and  Trenton  Ballroad  Com- 
paaj  T.  Stlmpaon,  14  Feteie,  4D8. 


IN  error  to  the  Clretilt  Oourt  of  the  United 
State*  for  the  Southern  Diitiiet  of  Misaia- 
■Ippi. 

On  the  24th  March,  ISSS,  JaniM  Carter  ft 
Oompanj  executed  a  deed  of  trust  to  William 
Xh  Moore,  for  the  purpose  of  aecuring  the  pay- 
vent  of  oertain  aums  of  mone^  to  the  Commer- 
cial Bank  of  Columbua,  by  which  they  conveyed, 
Tl']  among  other  things,  'certain  ataves, 
tkca  in  Lownde*  County,  Misaiaaippi,  in  tniat 
to  aell  the  aaid  property  for  the  benefit  of  the 
Bank  of  Columbua.  This  deed  wa*  presented 
for  record  to  the  ofllce  of  tbe  clerk  of  the  Court 
«f  Probate  for  Lowndea  County,  on  the  24tli 
daj  of  March,  1S38,  the  day  on  which  it  waa 
asMoted,  and  waa  indorsed  "Received  in  my 
oAm  for  record  on  the  24th  day  of  March, 
tUa,  William  P.  Puller,  elerk  pro  tem."  And 
it  waa  afterwards  certified  to  have  been  record' 
■d  oa  tiie  aame  day,  under  his  band  and  teat, 
fe^  WJUiam  P.  JUIer,  derk  pro  tela. 
1«  J^«A 


At  tbe  time  tUs  reeerd  aad  eertlfleate  wve 
made  by  WiUiam  P.  PuUer,  as  elerit  pro  tem- 
pore, one  Robert  D.  Haden  was  the  clerk  o( 
probate  for  the  County  of  Lowndes,  duly  elect- 
ed, qualified,  and  awora.  Haden  was  duly 
eleet«d  in  November,  18ST,  for  two  yeara,  and 
entered  upon  the  diaobarge  of  bli  dutlee  some- 
time in  the  month  of  February,  1B39.  Hadea 
virited  the  State  of  Tnneasea  oa  busineas,  and 
did  not  return  In  time  to  perform  the  dutiea  of 
cleric  at  the  March  Tem,  183B.  In  eonseqnenee 
of  hia  absence,  Thomas  Sampaon,  Bequfre, 
judge  of  probatee,  upon  the  opening  of  the 
Court  of  Probate,  at  Uareh  Term,  IBM,  in- 


deed was  recorded  by  Puller,  during  the  ab- 
aence  of  Haden,  but  after  the  Mareh  Term  of 
the  Court  of  Probate,  not  while  tbe  said  court 
was  in  session.  Haden  afterwards  returaait 
and  resumed  the  duties  of  his  olBoe.  The  abon 
described  property  was,  by  the  trustee,  left  in 
the  poaseaaion  of  James  Carter  k  Company, 

At  the  May  Term,  1S38,  of  this  court,  judg- 
ment in  the  above  entitled  ease  was  obtained 
against  the  aaid  Jamea  Carter  ft  Oompaay.  Ex- 
ecution was  iaaued  upon  this  jndgment,  and  was 
levied  on  the  assigned  neinoes,  in  the  poaaes- 
eioB  of  James  Cuter  ft.  Company.  Upon  tbe 
lev^  being  made,  the  trustee  came  forward  and 
claimed  this  property,  and  gave  the  oecaasary 
bondi  and  this  iaaue  is  now  before  the  oourt  to 
try  the  right  to  tbe  said  slaves. 


in  the  above  case  la  no  lien  upon  said  siavea, 
and  that  the  trustee  will  be  entitled  to  the  same- 
otherwise,  if  the  deed  was  not  duly  and  legally 
recorded,  the  alavea  are  aubjeot  to  tke  eatisfae- 
tion  of  the  aaid  Judgment. 

'The  court  adjudged  that  the  trust  deed  ['Ta 
was  not  duly  and  legslly  recorded;  and  that  the 
aaid  acta  and  proceedings  of  the  laid  William 
P.  Puller,  as  clerk  pro  tempore,  in  the  reoordina 
of  the  aaid  trust  d«d,  were  without  authority  ei 
law,  and   altogether  Toid;   and  so   instructed 

To  thia  opinion  tbe  plaintiff  excepted,  and 
tbe  jury  having  found  a  verdict  according  to 
the  opinion  of  the  oourt,  the  plaintiS  proaeon- 
ted  this  writ  of  error  to  tbe  judgment  of^tbe  Cir- 
cuit Court  on  the  verdict. 

The  ease  was  submitted  to  tbe  eourt,  on  a 
printed  argument,  by  Mr.  Cocke  for  the  plain- 
tiff, and  was  argued  at  the  bar  by  Mr,  Key  for 
the  defendant 

In  his  argument,  Mr.  Cocke  said: 

The  question  involved  in  thia  case  is,  wheth- 
er the  deed  of  trust  mentioned  in  the  rerard  was 
properly  recorded.  This  is  to  be  determined, 
mainly,  by  the  local  laws  of  Miasiaaippi.  There 
are,  nevertheleaa,  some  elementary  principle* 
involved. 

The  statute  and  conBtltutlonal  law  of  Mi*da- 
aippi,  which  is  auppoeed  to  bear  upon  tbi*  sub- 
ject moat  directly,  may  be  found  a*  hereafter 
pointed  out.  By  the  Act  of  13th  June,  1821, 
deede  of  conveyance  were  required  to  be  re- 
corded by  the  clerk  of  the  County  Court  of  the 
proper  county.  Alden'a  Revision  of  the  Iaws 
of  Mississippi,  297,  see.  1.  This,  by  tbe  same 
section,  i*  declared  tA  beia  t.>M  wavmlL^V^  Vi&^ 
the  land  U  uluatei. 
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■Bf  Ne.  4,  f.  m,  deeda  in  nhtloii  to  penon- 
•1  propertf  ahftll  be  recorded  in  that  couDt^  in 
which  au^  penoiift]  property  ahalt  remain. 
Bum  p««  (lec.  S)  providee  that  dcedi  of 
truit  UM  mortgage*  shall  take  effect  from 
the  time  they  are  delivered  to  the  clerk  to 
be  recorded,  and  then  only;  but  other  deeds 
■ball  take  effect  from  the  time  they  were 
•aaled  and  delivered,  ff  recorded  vithin  thi«e 
montha.  Section*  S,  T,  8,  9,  10,  prescribe 
more  in  detail  the  dutle*  of  the  clerk.  By  the 
Aet  of  the  28th  June,  I82E  (Alden'*  Beviaion, 

L1B3,  aeo.  7),  thl*  language  ia  used:  "During 
I  vacftncy  in  the  offlca  of  clerk  of  a  county 
court,  and  during  the  unavoidable  abaence  of 
tho  principal  clerk  and  hi*  deputies,  if  an^  he 
have,  tb*  court  in  term  time,  or  the  preiiding 
Juatic«  thereof  in  Tacation,  may  appoint  a  clerk 
pro  tempore,  who,  after  taking  the  uecesaary 
oath  of  office,  ahall  b*  authonied  to  perform 
74*]  the  duties  of  a  clerk,  and  during  lus 
continuance  in  office  shall  be  entitled  to  all  tha 
faea  thereof.- 

By  tha  Act  of  the  16th  of  February,  1828 
(Alden*  BcTiaion,  p.  IMj,  the  judg*  of  probate 
of  the  county  and  the  juaticea  of  the  County 
Court  then  in  commission,  constitute  the  court 
denominated  the  County  and  Probate  Court; 
and  the  latter  part  of  the  same  section  proridea 
that  tb*  clerk  of  the  County  Court  then  in  oMce 
should  be  (jerk  of  said  court. 

Thna  the  law  on  thi*  subject  *tood  until  the 
year  1833,  when  the  revised  constitution  of 
lliesissippi  was  adopted.  At  p.  39,  Alden'* 
Bavision,  will  be  found  the  revised  constitution. 
Sea.  4,  title  "Schedule,"  provide*  that  "all  law* 
then  In  force  in  tUs  State,  not  repugnant  to  thin 
ooutitntion,  ahall  continue  to  operate  until  they 
■ball  expire  by  their  own  limitation,  or  be  al- 
tered or  repealed  by  the  LegiElature." 

By  article  4  of  the  constitution  (Judicial  De- 
putmeat,  eee.  19,  Alden'*  Beviaion,  p.  34), 
"tha  clerk  of  the  High  Court  of  Brrora  and 
AppeaJa  ahall  be  appointed  by  taid  court  for 
the  term  of  four  years;  and  clerk*  of  the  Cir- 
cuit, Probate,  and  other  inferior  courta,  ahall 
be  elected  by  the  quallBed  electors  of  the  re- 

rtlve  counties,  and  shall  hold  their  office*  for 
term  of  two  year*." 

By  artiele  G  of  the  revised  conatitution  (Ez- 
eenuve  Depuiment,  see.  13,  Alden'a  Revision, 
p.  84),  "all  vacanciea  not  provided  for  In  this 
eOBstitution,  ahall  be  lllled  in  such  manner  as 
tlte  LegiBlature  may  preacribe." 

By  de  Act  of  the  2d  of  March,  1B33  (Alden** 
Revision,  p.  198,  aac.  70),  "all  vacanciea,  cither 
in  the  office  of  Judge  or  clerk  of  the  said  court, 
shall  be  Blled  by  election  at  the  aeveral  precinct* 
of  the  oounty,  to  be  held  at  such  time  a*  the 
board  of  county  police  may  prescribe,  and  on 
and)  publjo  notice  aa  may  be  provided  for  by 
I»w." 

By  the  aame  Act  of  the  second  of  March, 
ISSS  (Allen's  Beviaion,  p.  199,  *ec.  73),  it  i*  pro- 
vided, "that,  in  e**e  the  clerk  ahaU  be  at  any 
time  nnahle,  from  aicknesa  or  unavmdable 
cauaea,  to  attend  aaid  court,  it  shall  be  lawful  for 
the  i»ige  of  probate*  to  appoint  a  clerk,  to  act 
aa  clerk  pre  tempore,  who  shall  take  an  oatb 
faithfully  to  discbarge  all  the  dutiea  of  his  of- 
00*,  and  for  services  rendered  by  the  said  clerk 
he  ahall  be  entitled  to  the  fee*  allowed  by  law 
to  the  elerk  of  *ald  eourt." 
■•I 


-J. of  the  Circuit  Court,  Hr.  Cocke,  for  tb* 

plaintiff  in  error,  contended, 

1.  Tliat  the  deed  of  truat  was  properly  n- 

2.  That  the  appointment  of  William  P.  Puller 
"clerk  pro  tempore,"  was  in  conformity  witk 
the  law*  of  Uissisaippi,  and  valid. 

3.  That  the  regularity  of  hi*  appotntnaaat 
could  not  be  oollaterally  inquired  inUk 

4.  That  it  was  com^wtent  for  the  Probate 
Court  to  make  the  appointment. 

5.  That  a*  Puller  was  clerk  de  facto,  tv 
appointment,  acting  under  color  of  office,  h» 
acts  were  valid  aa  respects  the  right*  of  third 
person*  and  the  community,  whether  be  w«a 
clerk  de  jure  or  not. 

0.  That  it  is  not  competent  for  the  federal 
tribunals  to  declare  a  State  law,  regulating  hex 
local  and  municipal  police,  void  or  otherwiea 
unconstitutional ;  unless  In  conformity  witk 
the  decisions  of  State  tribunals,  «  hen  the  Coa- 
stitution  of  the  United  States  ia  in  no  manner 
contravened. 

7.  That  Puller's  right  to  discharge  the  dntte 
of  clerk  continued  diuing  the  absence  of  Haden, 
and  until  Haden  took  Uie  office,  and  resumed 
the  duties  of  it. 

To  ascertain  the  intention  of  the  LegislAtura^ 
law*  on  analoffou*  *ubject*  may  be  Kafely  re- 
ferred to.  If  thi*  i*  allowable,  we  will  find  s 
similar  prorision  in  reference  to  the  clerka  el 
the  circuit  courts.  Thus  (Alden'a  Ke vision, 
page  118,  sec.  13),  that  "during  the  vacancy  «( 
the  office  of  clerk  in  any  circuit  court  of  law, 
and  during  the  unavoidable  absenr'e  of  the 
principal  clerk  and  his  deputies,  if  any  he  hare, 
the  judge  thereof,  either  in  term  time,  or  in 
vacation,  may  appoint  a  clerk  pro  tempore,  who, 
after  taking  the  necessary  oath  of  office,  shall 
be  authorised  to  perform  the  dutiee  of  a  cleric, 
and,  during  hi*  continuance  in  office,  shall  be 
entitled  to  all  the  fees  thereof."  So  if.  from 
any  cause,  there  be  a  just  exception  to  the 
sheriff,  the  coroner  may  act;  or,  if  the  cauae 
extends  to  the  coroner,  then  a  justice  of  tbe 
peace  may  perform  the  duty.  Alden'a  Bevi- 
Bion,  p.  334,  sec.  16. 

In  the  caae  before  us,  the  agreement  showa 
that  Haden,  the  clerk  elected,  was  aba^at  ia 
the  State  of  Tennea*ee.  It  was  true  there  wa* 
no  vacancy.  Haden  was  the  incumbent  elect, 
'and  consequently  there  could  be  no  elec-  (*T< 
tion  under  the  law.  His  absence  was,  how- 
ever, about  to  create  a  kind  of  interregnum  ia 
tile  diecharge  of  tbe  duties  of  clerk.  To  prevent 
this,  the  etatute  above  cited  appropristely  inter- 
posed itself,  and  provided  a  clerk  pro  tempore. 
The  power  of  the  judge  of  probate  to  do  tliia  ia 
tbe  question.     It  is  contended — 

1.  That  the  appointment  of  William  P.  Pnller 
clerk  pro  tem  of  the  Probate  Court  of  the  Oounty 
of  Lowndes,  was  in  conformity  with  the  law 
of  Misslesippl,  and,  In  tbe  abaence  of  Haiti 
the  clerk  elect,  wa*  directly  reqnired  1^  tW 
statute  to  be  done.  See  Alden's  Itevirion,  pap 
183,  sec.  7,  and  page  IH,  sec.  73,  alMve  oited. 

2.  The  appointment  of  the  court  la  itself 
conclusive  evidence  that  the  absence  of  Hadea 
was  an  unavoidable  absence,  and  cannot  aow 
anywhere  be  questioned.  The  court  whkk 
made  the  pro  tem.  appointment  was  alone  eo^- 
petent  to  oeeide  the  qneatioaj  and  having  mada 

FnM—  i«. 


iMI 


OooKS  T.  Eauex  n  Um 


tbe  sppolntiiiaBt,  tta  determiiutioii  is  eonchisivp, 
either  tliat  llaJea  waa  tick,  or  absent  from 
unavoidable  caueeB;  and  tbe  propriety  of  that 
decUiOQ  cannot  now  anjwhere  be  impeached, 
cr  collaterally  inquired  into.  StimpHOU  v.  The 
Trenton  Kailroad  Company,  14  Pet«n,  46S. 

If  it  be  true  that  there  can  be  no  cleric  pro 
t«iu.  «f  tbe  Probate  Court,  eo  tbere  eould  be  no 
clerk  pro  tem.  of  tbe  Circuit  Court)  nor  could 
«  coroner  be  alloired  in  any  contingency  to 
diacharge  the  dutie*  of  iberiff,  nor  a  justice  of 
tbe  peace  to  discharge  the  dntiea  of  coroner. 
Tbe  federal  judiciary  would  thua  undertake  to 
determine  that  the  whole  eystem  of  the  Hisais- 
■ippi  legisEation,  in  leeking  to  prevent  an  inter- 
regnum in  the  ofBcea,  and  a  failure  of  justice  to 
her  citizen!  in  her  municipal  police,  would  be 

It  cannot  be  a  sound  constructioQ  of  the 
constitution  of  Miisiasippi  to  aiqtpoeethat  if  a 
elerk  should,  at  any  time,  be  unable,  from 
skkneaa  or  other  unavoidable  caueee,  to  attend 
to  the  duties  of  hie  office,  the  framers  of  tbe 
oonititution  Intended  that  tbe  intereat  and 
buaineu  of  the  country  should  be  suspended. 
If  the  constitution  Is  to  be  construed  as  denying 
kgiilative  action  aa  to  matters  of  this  kind,  not 

Crovided  for  in  the  constitution,  then  it  must 
a  considered  that  tbe  convention  intended  that 
If  the  elerk  elect  sbould  be  unable,  from  sick- 
71*j  neas  or  unavoidable  causes,  to  'attend  to 
tbe  duties  of  his  otbee,  the  dtixen  for  the  time 
should  be  without  any  power  to  perfect  his 
legal  rights,  by  having  hii  deeds  recorded;  in 
other  worda,  that  aa  a  trust-deed,  under  the 
laws  of  Misaissippi,  can  have  do  validity  until 
it  be  delivered  to  the  clerk  to  be  recorded,  the 
convention  must  have  intended  that  if  the  clerk 
ahould  be  unable,  from  sictcness  or  other  un- 
avoidable causes,  to  attend  to  the  duties,  that, 
during  that  time,  no  ri^bt  could  be  created  by 
way  of  trust-deed;  and  if  tbe  sickness,  or  other 
unavoidable  causes,  sbould  continue  longer  than 
three  months,  titles  by  deed  ahould  be  In- 
effectual altogether.  It  is  no  answer  to  say  the 
elerk  might  have  a  deputy.  In  the  case  ot  the 
clerk,  there  was  no  deputy;  nor  does  the  consti- 
tution provide  any  more  for  a  deputy-clerk  than 
it  does  tor  a  clerk  pro  tempore. 

3.  But  if  it  be  contended  that  there  Is  no 
such  officer  as  clerk  pro  tern,  known  to  the 
constitution  of  llisaisaippl  (as  such  was  tbe 
opinion  of  the  court  bdow),  then  it  would 
follow  that,  as  the  legilimate  business  of  a  oon- 
■tltution  is  to  regulate  tbe  general  organic  law, 
the  duties  of  regulating  in  detail  the  various 
tribunals  and  Jurisdictions  created  by  it,  have 
been  wisely  left  to  the  legislativs  discretion  and 
action.  The  Legislature  having  provided  for 
the  very  state  of  things  here  in  controversy, 
the  counsel  has  not  been  enabled  to  discover 
Anything  in  the  constitution  of  Mississippi  in- 
terdicting the  authority  of  tbe  Legislature  on 
tbe  subject. 

4.  The  constitution  nowhere  requires  deeds 
to  be  recorded  at  all.  nor  did  (as  It  Is  believed) 
tbe  common  law.  The  Legislature  might  dis- 
pense with  the  recording  of  deeds  altogether; 
or  they  might  have  them  recorded  by  a  notary 
pablie,  dty  magistrate,  or  by  any  private  dtiien 
by  name,  and  tbere  would  certainly  be  nothing 
unconstitutional  in  it.  But  the  Legislature 
have  thought  proper  to  give  the  rsoovding  of 
fUmd. 


i^uiitin^eiicics,  to  the  clerks  pro  tem.  of  that 
court,  to  be  appointed  by  tbe  judges  of  probates. 
Ibere  cannot,  it  seciua,  be  anything  wrone  in 
this;  and  it  is  certainly  the  mauuer  in  which 
the  discretion  of  tbe  liegisliiture  has  been  exer- 
cised, and  nothing  is  known  which  would  jus- 
tify the  court  below,  or  this  court,  in  saying 
they  have  been  wrong. 

6.  The  recording  of  deeds  in  not  aa  Incident 
of  any  court,  or  its  juriadiction.  If  even  it 
were  not  competent  for  the  Legislature  to  pro- 
vide for  a  clerk  pro  tem.  of  the  Probate  Court 
to  be  appointed  *aa  to  the  mattera  pecul-  [*T8 
iar  to  the  jurisdiction  of  that  tribunal,  yet  there 
is  nothing  in  tbe  recording  of  deeds  which  can, 
b^  any  possibility,  enter  into  sueh  eonaidera- 

6.  The  terms,  during  the  unaTddaUe  ab- 
sence of  the  principal  clerk,  as  mentioned  in 
sec.  7,  page  183,  and  that  in  caae  tbe  clerk  shsJl 
be  at  any  time  unable,  from  sickneaa  or  un- 
avoidable causes,  to  attond  said  court.  It  shall 
be  lawful  for  the  Judge  of  probata  to  appoint 
a  person  to  act  aa  clerk  pro  tempore,  who  shall 
take  an  oath  faithfully  to  diacharge  all  the  duties 
of  hie  office;  and  for  services  rendered  by  aaid 
clerk,  he  shall  be  entitled  to  the  fees  allowed 
by  law  to  the  clerk  of  said  court,  aa  mentioned 
in  sec.  73,  page  199;  eannot  justly  be  limited  to 
the  term  of  the  court  which  made  the  appoint- 
ment. It  Is  true  the  lew  requires  the  court  to 
make  the  appointment:  but  tbe  lost  section 
defines  the  tenure  of  the  office  to  continue  eom- 
mensurata  vrith  Uie  causes  which  made  it  neoei- 
sary  to  make  the  appoiutment;  otherwise  he 
could  not  discbarge  alt  of  the  duties  of  his  office. 
Again.  It  is  the  universal  principle,  in  the 
construction  of  atatutes,  to  regard  tbe  reason 
and  spirit  of  the  law  and  tl^  causes  wUcb 
induced  the  Legislature  to  enact  it.  In  the 
matter  before  us,  it  was  most  obviously  the 
motive  with  tbe  Legislature  to  prevent  on  inter- 
regnum in  the  offices,  and  to  hinder  a  failure  of 
justice.  The  business  confined  to  the  tenn  of 
tbe  court  is  not  one  hundredth  part,  in  interest 
and  amount,  of  that  which,  by  tbe  taws,  la 
allowed  to  be  done  by  the  clerk  in  vacation.  If 
the  Legislature  intended  to  provide  for  the  mat- 
ters of  less  importance  only,  it  appears  they 
must  have  been  guilty  of  extreme  ignorance, 
folly,  or  wickedness;  the  which  this  co^  would 
reluctantly  ascribe  to  them.  This  court  will 
give  the  statute  the  construction  claimed. 

7.  It  is  confidently  believed  that  tbe  law  is 
every  way  regular  and  proper,  and  that  there 
does  not  exist  any  possible  valid  objection  to  the 
deed,  or  the  time  or  manner  of  its  execution, 
probate,  or  to  the  recording  of  it.  But  whatever 
may  be  the  nature  of  the  legal  righte  or  liabili- 
ties of  Haden  and  Puller,  as  to  tbe  office,  Puller, 
bring  tbe  incumbent  by  appointment,  discharg- 
ing tbe  duties  of  the  office  under  color  of  tit^ 
being  the  derk  de  facto,  whether  he  were  clerk 
de  jure  or  not,  all  of  his  acta,  so  far  as  tbe  ri^ts 
of  the  community  and  third  persons  are  con- 
cerned, 'are  valid.  The  King  t.  Leslie,  ['It 
Andrews'  Rep.  163;  Taylor  v.  Skrine,  2  8.  a 
Rep.  606;  Jones  v.  GibHon,  I  N.  H.  Rep.  esS, 
and  the  authorities  there;  Keyser  et  al.  v.  Kei- 
eam,  2  Rawle's  Rep.  139;  Buckham  v.  Reigles,  IS 
Maaa.  Rep.  180;  Naaon  v.  Wellinghun,  IS 
Uass.  Bap.  170;  Fowlar  ▼.  B^e^  0  lUH.  Ben. 
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tH;  Tbe  Peopla  t.  Collins,  T  John*.  Rrp.  660; 
7  American  Common  I*w  Reports  by  Wheeler, 
142;  Biddle  t.  The  CountT  of  Bedford,  7  Serg.  A. 
B.  302,  A  393.  Indeed,  thit  doctriiie  U  now 
regarded  u  settled,  a«  elementary  in  principle 
mnd  no  longer  opea  to  diKuuioa. 

S.  The  Katriet  Federal  Court  of  MlBBiutppi 
WH  not,  nor  !■  tUa  eourt  eompetent  to  declare 
■  State  Uw  nneonetitutional,  which  la  in  eon- 
formity  with  tbe  deciBioni  of  the  State  tribunaU, 
niileaa  aorae  provuion  of  the  Conatitution  of 
tiie  United  State*  has  beea  emtravened.  Ai 
there  li  nothing  In  thli  law  In  the  leaat  incom- 

Stible  with  Ue  Conttltntlon  of  the  United 
atea,  It  waa  the  duty  of  the  court  below,  and 
ia  now  the  duty  of  thie  eourt,  to  ^ve  effect  to 
the  State  lawa.  Jaekion  t.  Laniphire,  3  Peters, 
289;  Sheltn  et  aL  t.  Ouj,  11  meat.  Rep.  3B1. 

If  this  U  not  oorrect,  it  appeara  to  InTQlva 
the  right  of  the  federal  tribunala  to  enter  into 
the  local,  the  tnunieipal  police  of  Um  several 
Statea,  and  abolish  it— a  doctrine  onpreoedented 
In  Ita  assumptions,  and  one  which  will  find 
toleration  In  this  court. 

The  leritimacj  of  appointments,  eleeUona, 
quallfleaUona  of  an  Incumbent  in  office,  Mrnnot 
be  inquired  into,  oollaterallj;  but  their  acts 


tbe  officers,  required  to  be  elected  under  the 
constitutioo  of  Miaaisali^i,  will  show  us  to 
what  Inflnitv  of  confusion,  and  inextricable 
difficulties,  the  doctrine  contended  for  by  the 
opposite  party  would  lead.  For  example:  By 
the  third  section  of  the  fifth  article  of  the  con- 
atltutlon  of  Missiulppi  (Alden'BltaTision,p.S3), 
the  gOTcmor  ia  required  to  be  at  leaat  thirty 
fean  of  age;  that  ha  shall  hare  been  a  citizen  of 
the  United  States  for  twenty  yeara,  and  shall 
hava  resided  In  the  State  at  leaat  Ave  years  next 
preceding  the  day  of  his  election. 
Ur.  Key,  for  the  defendanta  in  arrori 

1.  By  the  constitution  of  Misaiaalppi,  tbe  Act  of 
■O*]  the  2d  of  *March,  1S33,  of  the  IQaalaaippl 
Legislature,  ia  Ttdd.  The  caae  stated  ahows 
there  waa  no  vacancy  in  the  office.  If  there 
waa,  tbe  constitution  shows  how  the  vacancy 
waa  to  be  filled,  and  tliat  the  Legialature  could 
not  alter  It.  Therefore,  there  waa  no  power  in 
the  court  to  make  tbe  appointment,  and  Puller 
was  not  clerk  of  probates,  having  authority  to 
receive  and  record   the  deed. 

2.  Again.  Suppose  tbe  law  valid,  what 
autborTty  did  it  gtvet  Only  to  meet  the  exi- 
gency, and  act  as  clerk  during  the  seesion  of 
court  tone  week),  this  being  the  only  evil  the 
law  sought  to  remedy ;  and  as  the  power  to  ap- 
point was  only  for  auch  speciBc  purpose,  and 
on  a  particular  contingency,  such  purpose  and 
the  occurrence  of  auch  contingency  cannot  be 
preeumei!,  but  must  appear  on  tbe  face  of  the 
proceedings. 

Mr.  Justice  StorT  and  thia  court  have  decided 
that  otherwise  it  fa  a  nullity.  1  East,  04;  B  T. 
~    ».  ITB;  4  Wheat.  TT;  C  Wheat.  127;  2  Peters, 


Rep.  1 


I.  Again.  What  authority  did  it  giveT  Only 
for  the  sesaion  of  the  court,  pro  tempore,  as  if  it 
had  laid,  till  the  end  of  the  term.  This  waa 
all  that  ouglit  to  have  been  done,  all  that  was 
necessary,  and  all  that  was  done. 

If  William  P.  Puller,  therefore,  on  anek  an 
■ppointmest,  held  over.  It  waa  the  uaurpatlai 
t»4 
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of  the  offlee,  without  antkortty,  or  the  ealar  $t 
authority,  and  then  all  his  acta  are  nullitiea. 

4.  And  this  answers  the  argument  and  the 
authoritiea  cited  to  show  that  Puller  waa  dark 
de  facto,  though  not  de  Jure;  and  that  his  official 
acta,  as  regards  third  persons,  are  valid. 

He  waa  not  clerk  de  facto  under  color  of  ri^it, 
but  a  usurper;  or  holding  over  after  hit  author- 
ity was  gone,  and  there  waa  no  oolor  for  Ui 
official  acta. 

What  ia  an  officer  de  facto,  holding  imte 
color  of  right,  to  whoae  official  acta  tUa  saw 
tion  ia  given? 

1.  Thoae  who  hold  under  an  authorised  a»> 
pointing  power,  but  Irregularly  or  improperif 
appointed,  or  not  duly  quallBed.  2.  Whsrt 
the  office  ia  not  full. 

But  here  there  was  no  authority  to  appoliL 
And  if  there  waa,  the  time  of  his  appointmsat 
waa  over,  and  be  waa  holding  wrongfully, 
without  any  color  of  ri^t.  So  la  16  HaM.; 
6  Yerg.  271;  1  Eaat,  70;  King  v.  Corporatien 
of  Bedford,  Andrews,  168. 

*8.  He  wuld  not  he  clerk  da  faeto,  [*6l 
because  there  was  then  aelerk  dejare;  and  then 
cannot  be  both  at  the  same  time.  Snppoae  then 
are  acta  done  by  Haden  at  tbe  aame  time  (and 
non  constat,  that  there  wera  not),  an^  sets 
would  be  valid. 

4.  He  was  not  elerk  de  faeto,  becaoae  hs  dU 
not  take  the  name  of  the  office  clerk  pro  tempon. 
The  recording  law  requires  tbe  cleric  to  do  Ut 
acL  Here  it  i»  done  by  a  clerk  pro  tempoia. 
No  auch  officer  ia  reeognlied  by  the  constita- 
tlon. 

6.  Again.  If  he  waa  elerk  de  faeto,  be  eoold 
only  do  neceasary  acts — attend  the  court.  This 
was  all  he  ne«d  have  done,  and  all  ha  was  In  any 
way  authorized  to  do,  and  for  a  limited  tima 
It  was  so  held  in  Andrews,  IflS,  173;  King  v. 
Lisle,  Andrews,  163. 

Finallv,  it  U  settled  by  the  lOaaiasippi  Uw  at 
1840.  Thia  ahowa  that  the  Legislature  havi 
recocted  the  rights  of  those  with  whom  the 
official  acts  of  Puller  interfered;  have  dedaiad 
bis  acta  void,  where  they  interfered  with  swk 
rights,  and  that  such  rigbta  shall  be  eecursl 
This  is  a  Mississippi  statute,  and  a  legislatiit 
construction  of  It;  and  the  eourta  there  will  at 
doubt  respect  this  Act  of  lfi40;  and  thia  eoort 
will  not  interfere  and  advise  them  to  nullify  IL 

Mr.  Justice  Daniel  delivered  the  opinion  e( 
the  court: 

Thle  cause  come*  before  thia  court  upon  s 
writ  of  error  to  the  Circuit  Court  of  the  Uaitsd 
States  for  the  Southern  District  of  MissidiippL 

The  statement  of  the  caae  npon  wLicb  ite 
queetiona  presented  here  for  decision  uriie,  ii, 
as  agreed  oy  the  parties  upon  the  record,  sub- 
stantially   the    following: 

On  the  24th  of  March,  in  the  year  1S38,  Jams 
Carter  and  LewisOrigsby,merchanta.  executeds 
deedof  trust  to  one  William  L.  Moore,a*  tmstw^ 
to  secure  tbe  payment  of  certain  sums  of  noM* 
to  The  Commercial  Bank  of  Columbus.  Vm 
deed  was  regularly  acknowledged  by  the  grsat- 
ora,  before  a  Justice  of  the  peace,  on  the  !Hh  ef 
March,  1B39,  and  delivered  to  one  William  P. 
Pitllar  who  had  been  appointed  cleric  pro  tea- 
pore  of  the  Probate  Court  of  the  County  «f 
Lowndes,  in  said  State,  and  who  recorded  tks 
desd  in  the  office  of  the  clerk  of  probate  fsr 
Peters  II. 


Oku  v.  Haur  ar  u. 


>  made  by  Puller,  as  clerk  pro 
Umpora,  OM  Bobrat  Haden  waa  the  clerk  of  pro- 
bata for  the  Oouutf  of  Lowndes,  duly  elected, 
qaalifled,  and  ewoni;  that  Baden  was  elected 
U  NoTember,  1837,  for  two  yean,  and  entered 
OB  Ute  discharge  of  his  duties  In  the  month  of 
Vabruary,  1838;  that  Haden  visited  the  SUte 
«t  Tennesaee  on  busiaess,  and  did  not  return  in 
tilM  t«  perform  the  duties  of  clerk,  at  the 
Hareli  Term  of  1SS8.  In  consequence  of  his 
aXmeaet,  th«  judge  of  probate,  upon  commeno- 
tngthe  Conrt  of  Probate  of  the  Hareh  Term  of 
ISKI,  appointed  Puller  to  act  as  olerk  during 
the  absence  of  Haden.     The  deed  of  trust  to 


tha  Murt.   Haden  afterwards  returned  and 
mmed  tbe  duties  of  his  office. 

The  original  trustee,  William  L.  Moore, 
haTlng  died,  the  Superior  Court  of  Chancer]' 
irf  the  State  of  Uisdssippf,  at  the  January 
Tarn,  I83D,  duly  appointed  Stephen  Cocke, 
tin  plaintiff  in  error,  trustee  In  lieu  of  Moore. 

At  the  May  Term  of  tbe  Circuit  Court  of  the 
Ihiited  States  for  the  Southern  District  of  Mls- 
•bdppl,  tbe  defendants  in  error  obtained  a 
Indgment  against  James  Carter  A  Company. 
Sxacution  was  sued  out  upon  this  Judgment, 
and  levied  by  the  marshal  on  the  property  men- 
tioned in  the  trust  deed,  in  the  possession  of 
Garter  ft  Company.  Upon  the  levy  being 
iDBde,  Stephen  Cocke,  the  trustee,  claimed  the 
property,  gave  tbe  bond  required  in  such  cases 
Dj  the  law  of  Mississippi;  and  an  Issue  was 
aa\j  made  to  try  the  nght  to  the  property. 
Upon  the  trial  of  this  issue,  the  following  ^nes' 


properly  and  legally  recorded,  then  It  was  ad- 
odtted  that  the  judgment  In  question  was  not  a 
Uen  upon  the  property  conveyed  by  the  deed, 
and  tba  trustee  wa*  entitled  to  the  same;  other- 
wiM,  if  the  deed  was  not  legally  recorded,  the 
oroperty  was  subject  to  aatiuaetloi)  of  the 
fndgment.  Upon  this  qneftion,  the  court  below 
■djndged  that  the  trust  deed  waa  aot  duly  re- 
corded; that  the  acts  of  Poller,  as  clerk  pro 
loapore.  In  recording  the  deed,  were  witbont 
authority  of  law  ana  altogether  void;  and  so 
Inatructed  the  jury.  To  this  opinion  of  the 
ctmrt,  thus  given,  the  plaintiff  in  error  ax- 
Mpted;  and  brings  that  opinion  before  this 
MWrt  for  examination. 

■S*j  The  fourth  article  of  the  constitution 
if  MiBsisaippi,  thirty -flrst  section,  declares, 
hKt  "the  judicial"  power  of  that  State  shall 
w  veated  In  one  High  Court  of  Errors  and  Ap- 
mmIs,  and  sneb  other  courts  of  law  and  equity 
la  aball  be  afterwards  provided  for  in  that  con- 
ititution.  The  same  article,  after  authoriring 
laid  ordaininR  various  superior  tribunals  in 
rUch  the  judidal  powers  shall  be  vested,  at 
mgth,  in  the  eighteenth  section,  declares,  that 
here  aball  be  established  in  each  county  in  the 
lt«ite  a  court  of  probates,  the  judge  whereof 
hmll  be  elected  by  the  qualified  electors  of  the 
oanty,  for  a  period  of  two  years.  The  nine- 
aenth  section  of  the  same  article  de<rlari'n,  that 
ha  clerks  of  the  Circuit,  Probste,  and  other  in- 
cHor  courts,  shall  also  be  elected  by  the 
•  L.  ed. 


quallflad  eleotoia  of  the  emiBtT,  for  the  period 
of  two  years.  Bee  I«wa  of  Mlasiaalppi,  by 
Howard  and  Hutchinson,  24,  2S. 

The  Legislatnra  of  the  State,  tn  wnnldng 
their  judiciary,  aa  it  was  indispensable  they 
ehould  do  (aa  the  constitution  had  limited  It* 
own  action  to  the  direction  that  the  courts 
thereiD  named  should  be  establiabed,  leaving 
their  organization  and  distribution  to  the  legis- 
lative authority),  by  a  statute  passed  In  Ma^sh, 
1S33,  and  by  sections  1,  2,  and  3,  of  that 
statute,  established  a  court  of  probates  in  each 
county  of  the  State;  prorided  for  the  election 
of  iudges  and  clerks  of  tbe  several  courts;  pre- 
scribed to  them  the  oath  of  office  they  should 
take,  and  to  the  clerks  the  bonds  they  should 
execute,  before  assuming  their  official  f unetlous. 
Laws  of  Mississippi,  4M). 

By  the  eighth  section  of  the  etatnte,  the 
Legislature  declared,  that  in  case  tbe  clerk  of 
probate  "shall  be  at  any  time  unable  from 
siclcnees,  or  other  unavoidable  causes,  to  attend 
said  court,  it  shall  be  lawful  for  the  judge  of 


I,  who  shall  t 


n  oath  faithfully  to 


of  Mississippi.  By  the  fifth  m 
of  the  same  statute,  vacanclea  in  the  offices  of 
judge  and  clerk  are  to  be  filled  as  the  original 
-ppolntmenta  were  made,  viz.,  by  election. 

Bj  the  fifth  section  of  another  statute  of  MIs- 
slssipiri,  concerning  real  estate  and  convey- 
ances, passed  June  13,  1822,  It  is  declared,  that 
deeds  of  truat  and  mortgage*  shall  be  viJid  aa 
to  subsequent  purchasers  for  valuable  consid- 
eration without  notice,  and  as  to  all  eredltors, 
from  the  time  when  such  deeds  of  trust  or 
'mortgages  shall  have  been  acknowl-  [*84 
edged,  proved,  or  certified  and  delivered  to  the 
elerk  of  tbe  proper  court  to  be  recorded,  and 
from  that  time  only.  From  this  provision  the 
question  of  priority  arises. 


judge  of  the  Probate  Court  to  appoint  a  clerk 


of  the  term,  and  does  not  extend  to  a  period  be- 
yond the  term,  nor  to  any  acts  performed  by 
the  person  so  appointed  out  of  court. 

From  this  position,  claimed  by  counsel  as  a 
legitimate  deduction  from  the  statute,  it  la 
argued  that  the  clerk,  baring  been  appointed 
by  an  exercise  of  power  wholly  illegal  and  void, 
nay,  even  without  color  of  authority,  bis  acts, 
too,  must  be  merely  void,  and  not  entitled  to 
tbe  elTects  properly  attributable  to  the  acts  of 
one  who  may  be  considered  as  an  ofQcer  de  facto. 
In  contradistinction  to  him  whose  commiiiaion 
and  qualification  are  in  all  respects  regular, 
and  who  therefore  may  be  called  an  officer  da 
and  de  facto, 
reasoning  from  the  language  of  the 
statute,  it  would  seem  difficult  to  perceive  any- 
thing in  It  which  limits  the  appointment  pro 
tempore,  to  the  session  of  the  court.  The  ex- 
pression in  the  law  is,  "from  sickness  or  un- 
avoidable causes;"  now.  It  is  quite  as  probable 
that  these  causes  would  operete  beyond,  aa  well 
during  tbe  continuation  of  the  court.  The 
ily  fair  inference  dediir'ible  from  the  words  of 
e  Ian  is  that  the  causes  reauiring  an  nppnint- 
mcDt  ahould,  like  the  appointment  itaelf,  be 


BunEMM  Covrt  ov  ma  Um^  Biars,' 


Utt 


■hould  not  be  penrei 

dlsqiullAcation  of  the  regolAT  elerk,  iud  there' 

bf  preTent  hit  r«m«T»l  or  the  election  of 


auiken  to  define.  To  sooribe  to  them  ui  inteB' 
UoB  to  reetriet  the  dnllea  of  m  clerk  pro  tempore 
to  the  MHlon  of  the  eonrt,  would  oa  imponng 
to  them  HI  act  ot  ntterlf  aeeleu  legteUtlon, 
dae*  Bone  ma  twiO  to  perodTe,  on  looking  Into 
the  law,  that  the  dotlea  of  the  elerk  of  probate 


thej  an  not  more  eo. 

Sereral  anthorftiei  hsTe  been  dted  la  argn- 
BS*]  ment,  lome  from  'the  EngUeh  and  aome 
from  the  American  eaeee,  In  order  to  thow  that 
the  recording  of  the  tmit  deed  in  qucation  by 
the  clerk  of  probate  cannot  be  exported  ereii 
aa  the  act  of  the  elerk  de  facto.  These  author!- 
tiei,  however,  do  not  eetablisb  the  position  they 
have  been  brought  to  maintain  i  and  In  aome 
lutaneea,  they  operate  directly  agalnit  It  The 
flrat  eaae  relied  on  (and  it  is  a  leading  case)  is 
that  of  The  Sing  v.  Lisle,  Andrews,  1<S3,  174. 
Thie  was  a  quo  warranto  to  remove  a  hurffeaa 
of  Christ  Church,  on  the  ground  that  he  nad 
been  nominated  by  one  Ooldwire,  calling  him- 
■elf  mayor  of  the  corporation,  when  he  had 
never  been  appointed  maj^or.  The  court  aay, 
the  nomination  by  Goldwire  could  not  be  sup- 
ported, because  he  waa  not  even  by  any  oolor- 
abla  title  or  pretert  mayor  of  the  corporation; 
evidently  nutting  hla  act  on  the  same  footing 
with  an  attempt  at  usurpation  by  any  other 
private  penon.  There  Is  a  remark  by  " 
eontt  in  delivering  ita  opinion,  which  la  .. 
garded  aa  not  without  iCa  beaJing  upon  the 
present  case;  and  that  remark  ia  this,  '^hat 
supposing  Ooldwire  was  mayor  de  faet«,  yet 
the  acta  here  found  to  be  performed  by  him  are 
not  good;  because  tbey  were  not  necessary  for 
the  preaervatlon  of  the  corporation."  In  these 
eaaea  the  court  say,  "the  proper  distinction  is 
between  meh  acta  as  are  necessary  and  for  the 
good  of  the  body,  which  comprehend  iudidal 
and  mlidsterlal  acts,  and  aueh  aa  are  arbitrary 
and  voluntary."  The  seoond  ease  from  the 
Engllah  book)  ts  that  of  Knight  et  ux.  v. 
The  Corporation  of  Wella,  1  Lutwyehe,  BOB, 
BIB.  Tlus  was  an  action  of  debt  against  the 
corporation,  upon  their  bond  to  the  wife  of  the 
plaintiff;  and  the  objection  taken  to  the  ro- 
eovery  was,  that  the  person  who  put  the  cor- 
porate seal  to  the  bond  was  not  qualified  by  the 
charter  to  be  mayor.  He  had  been  elected  '' 
the  oPBee  of  mayor,  however-  The  case  see 
te  have  been  much  oonsidered,  for  it  waa  twice 
argued;  and  it  was  resolved  by  all  the  court, 
that  although  thcmnyor  might  not  be  qiialiHed 


facto,  and  that  therefore  all  Judicial  and 
terial  acta  performed  by  him  were  good. 

The  eases  of  The  People  v.  Collins,  7  Johns. 
B49.  and  of  MeRinstry  v.  Turner,  9  Johns. 
ISS,  are  In  strictest  accordance  with  the  au- 
thority from  Lutwyehe.  In  The  People  v. 
•S*]  Oaltins,  the  •court  say,  in  speaking  of  the 
powers  exercised  by  the  officers  whose  acts 
were   impeached.     "They   were   eommladoDers 


da  teeto,  ainca  they  came  hto  oflm  by  eolor  of 
Utia;  and  It  b  a  well  lattlad  prindpla  ttt  U» 
that  the  acta  of  anch  penona  are  valid  whet 
they  eoneem  the  publle,  or  tUrd  peraoaa  who 
have  aa  intereat  In  the  aeta  done;  and  thta  rale 
ia  adopted  t«  pravant  the  failure  of  pnbUt 
Jnatfee.  Tha  ttmltatton  of  this  rule  U  as  te 
snch  aeta  aa  are  arbitrary  and  voluntary,  and 
do  not  afteet  tha  public  utility.  The  doctrine  oi 
this  subject  ts  to  be  found  at  large  In  ihe  case 
of  The  King  r.  Usle,  Andrews,  203."  So,  loo,  li 
Bucknam  v.  Ruggles,  IS  Uaaa.  173,  this  matter 
la  veiT  fnlly  treated.  Tita  eourt  eny  Ihat,  al- 
though the  officer  did  not  aomply  wit'i  the 
requisites  of  the  eonatitntton,  yet,  having  beea 
amointed,  and  thna  having  color  of  title,  hk 
acta  aie  vmlid  In  reapeet  to  third  persons  who 
may  be  intereated  in  aueh  acta;  that  such  a  mla 
la  neeeasary  to  prevent  a  faOnra  of  justice.  Bt- 
sides,  tha  ofioer'a  title  to  hia  office  ought  not 
to  be  determined  in  a  eolkteral  way.  Id  addi- 
tion to  other  authoritlea  to  thia  point,  is  quoted 
3  Cm.  Dig.  tit.  Officer,  aaea.  71,  76,   for  th« 

-'nrfple  that,  by  the  tMt  aw'  -• 

England,  all  persona  an  d 
all  intents  and  puipoaea  to  hoU  MftaiB  offlc*^ 
unless  they  take  the  oatha  raqnlredi  Te^  not- 
withstanding thia  disabling  elaon^  It  naa  bea 
held  that  the  acta  of  affieera  aot  qnaliDed  by 
thoae  statutea  may  be  valid  as  to  strangera 
The  ease  of  Williams  et  al.  v.  Peyton's  Leasee, 
cited  for  the  plaintiff  In  error,  from  4  Wheat. 
77,  is  thought  to  have  no  application  to  the 
question  now  under  consideration ;  all  ttiat  waa 
ruled  in  that  case  was  this,  thnt  where  a  title 
depends  upon  the  acts  of  a  minislerial  officer  to 
be  performed  In  pais,  proof  of  the  perfontmnca 
of  those  acta  ia  necesaary  to  sustain  such  titU; 
a  prindpla  which  none,  perhaps,  will  dispnte; 
but,  whether  afl"  '  •  ■  • 
to  the  present  e 
idson  at  al.  v.  Gill,  dted  from  1  Beat,  (U.  hav- 
ing been  ruled  exdusively  upon  a  proviaim  of 
the  statuU  IS  Geo.  IIL  ch.  78,  requiring  that 
certain  proceedings  of  justices  should,  in  rda- 
tion  to  closing  and  opening  ways,  in  order  la 
give  them  validity,  appear  on  thu  faee  of  tboee 
proceedings  in  a  preacnbed  schedule  or  form  lat 
rorth  in  the  statute,  ia  considered  as  wholly  ia- 
apnllcable. 

If,  then,  the  appointment  and  the  acta  of  the 
clerk  of  probate  'depended  for  their  ['SI 
validity  upon  the  principles  which  apply  to  the 
acta  of  officers  de  facto,  a  just  intHrpretation  of 
tlie  authorities  adduced  in  behalf  of  the  plaia- 
tiff  In  error  give*  validity  to  both.  That  the 
jndge  had  power  to  appoint  a  clerk  pro  tempore 
seems  never  to  have  l>een  queetioned;  that  bs 
did  appoint  is  equally  Indisputable;  the  irregu- 
larity alleged  ia  in  the  failure  to  Umtt  the  ap- 
pointment to  the  term  of  the  court.  Admit,  for 
the  present,  that  the  appointment  should  ha>« 
been  thua  limited,  and  that  the  clerk  has 
admitted  the  deed  to  probate  after  the  tern; 
yet,  in  Ua  character  of  clerk,  waa  he  not  with- 
in the  very  definition  of  the  authorities,  and 
within  the  coneeuions  of  the  counsel,  clerk  de 
facto,  acting  colore  officii ;  and  must  not  his  acts 
therefore  bo  valid  so  far  as  regnrds  third  per- 
who  are  interested  in  them!  An  affim- 
ative  answer  to  this  inquiry  is  unsvoidsblc 

But  the  appointment  of  this  officer,  and  hu 
acta  when  so  appointed,  rest  i^n  a  foundatios 
Pntors  !•■ 


IMl                 Kmuz  r  u.  t.  Tub  FAuttaa'  k  MnoKABTs'  Bars  ov  Miwmis.  It 

■tni  bn>uI«T  Bnd  flnii«r  tliaii  that  which  ma-  A  promiMm  nota  wu  Anwa  br  Hoik  H.  Ktu> 

Mna  the  Acting*  of  An  officer  de  facto.    By  the  ',"'',  *'1T*/  Kean.  diM  at  Pinknntllla.  Hto- 

Uw  of  Mii««siTpi.  the  Judge  h.d  the  po^r  to  t^^it'-^^tlV^lt^V i^S^Tt^A^  i^^ 

■fpoint  pro  tempore,  whenever  from  ilcknPBB  or  Natcbci.    The  note  waa  Indoned  br  CbarlM  A.  La- 

OBATOidable  cauBcs  the  clerk  could  not  attend,  g?*"  toOw  Parmera'  Baok  of  Uempbla.  TanneaMe. 

with  the  Judge,  lo  the  exercise  of  Judicial  dia-  tUe  Circuit  Coart  of  UEaalMlppI,  agalnat  the  draw- 


M,  10,  th.  .x,«ut;o.  ot  Ih.  power;  k.  M  d.-  lini'^'^^Vpl.     ^.  LfJTJSV" '*• 

eida  upon  them,  and  he  muat  be  preaumM  to  drawera  and  Indornr  of  tlie  note,  tbej  beins  Joloed 

lUTe  decided  properly.  ''>  the  inlt  Id  porananc*  of  ■  stotate  of  Ulaaualppl 

Tta  oo™i  toi^  prindpi,  .ppii»bi,  to  ^t.  ti  s:i''i.7".;s£'i'"..'i.-i!;".fflii£ 

proceedmga  ii  thia:     That  in  every  Inatanee  In  ahall  be  compellnl  la  aue  tbe  drawera  and  Indon- 

which  A  tribunal   has   decided  upon  a  mAttar  e*".  rerident  tn  tbe  State  In  tbe  eonntr  wh«~  "-- 

. i*i_?_   »._  _ i__    t..._-j!.i'_     i,.j_.i_t .  dt«w#ni   IIt*.    In   ■.  Inint   mMfnn.      This  ■tafnt 


ttority;  an3  cannot  be  A(f«ted  nor  the  right.  ^TW^.^.  ™  «.e»u.n»  p«a«,  „  ™ 
of  peraona  dependent  upon  it  be  impklred,  by  jarMlcam  eC  the  anirt,  on  tbe  fronnfl  that  the 
■Bf   collateral  proceeding.     Thia   principle  baa    arawera  and   drawee  ot  the  note  irere,   whan   K 

bMn  too  long  aettled  to  admit  of  doubt  at  thta  Hi;,",??.''  ^2?^  luJS™?'??!'  A",''„iV"f.J?f- 

-__       _j    i_        1.    _             ..  ji„      _j                 1  bemr  OYermTea  on  oemnrrer,  the  Circuit  Court, 

day.   And    haa    been    repeatedly    and    ezpreuly  ea  the  (allnre  ot  the  drawera  to  ptead  oTcr,  and  th« 

recognized    in    thia   court,    aa   in   the   eaaea    of  (allare  of  Laeoeta  to  appear,  gave  a  jodBtnrtit  for 

Thompson  v.  Tolmie  et  aI.  2  Petera,  167j  The  "'LJt'/'PiL'L.  _„„,^  k.  „^.,,^  ,.  ,fc.  ~,™,, 

D-:tJi    Di.i. A J J.     a    n-i Iron  ^*'a  artloa  emnnot  be  anatalnea  In  the  Circuit 

nited    btatea    t.    Arredondo,    0    Cetera,    720;  Court  Joint]*  agalnat  the  dnwera  and  iDdoner  of 

Voorheei  t.  The  Bank  of  the  United  Statea,  10  tbe  note.    The  atatate  of  Hlaalwlppl  l*  not  In  forre 

Petera,  *73;  and  The  Philadelphia  And  Trenton  "',  ""««»  'iJ*!!  J!?!?'*'*'.^"'"  ^."^  ?^**^^ 

-n.ii.nl,)  r'.^.nn.—  -   ct'.^....,.^    td  Ti.j._    j»  "•'"  anthortty  to  recnlate  tbe  practice  of  tbe  eoniti 

BAilroad  Company  r.  Stimpson,  U  Pater^  *58,  „£  th^  Dnited  atatea  belni  In  ConitreaA 

It  cannot  then  be  permitted,  in  thia  ooUateral  Bo  far  aa  the  acta  of  Conanaa  hare  adopted  tbe 

Inquiry,  to  ineiit  that  the  judge  haa  either  mil-  f"™  »'  P"'*?*-""'*   "<^  •*  f***^l"w«  Ji53 

A^preb'ended  or  tran.cendid  llT.  authority;   he  ?i?-^'S.'il^''^''^"oS?%S.,^rd  ^KJ'StS 

8S*]  hai  exercieed  the  discretion  seated  *id  lum  actnill;  adapted  tbein,  tber  are  cbtltntoir,  and  no 

by  the  etatute;  that  diecrelion  haa  led  him  to  fartber.     But   no  court  of  the  Cnlted   BtatM  Ji 

if. !.._;„_    n.„i    n,.  „™„„ii..   »~. ._  anfborlied  to  adopt  by  role  any  prorlilone  of  State 

the  concluBion,  that   the  necessity   for  aa  ap-  „^,  ,^1^^  ^„  repowant  Wor  lneomt>atIbl#  with 

pointment  waa  co-extensive  with  the  absence  of  the  poeltlre  enactment*  of  Consreaa,  opon  tbe  ]ti- 

tJie  ordinary  dark,  an  absence  deemed  by  him  rladfctton,    or    pnctlee,    or    proccadlnga    of    aodi 

iniATOidablei   ud  the  discretion  rf  the  judge,  "^uw  ot  Hlaalaalppl  I.  reptunant  to  the  pto- 

Ki  hac  vice,  at  any  rate,  muat  be  concliiaive.  Tlalons  ot  the  act  of  Congresa  «lTlns  Jnrladle&on 

t  beyond  theae  legal  presumptiona,  thie  court,  '•  tbe  courts  of  tbe  TTntted  Ststea ;  and  onanMoi 

™. .  „ri.w  „  tE.  .ojuitutioo  J.J  «.toi.  "'!,o".s?.!i,a.'£'ss.'.s':f ,..  „»  ^.u  b. 

sf  Misaiaaippi,  Are  satisried  that  tbe  Appoint-  maintained  Tn  tba  Circuit  Court.  The  lltb  eeetlon 
Bent  of  the  clerk  of  probate  pro  tempore  waa    of  tbe  JadtcLarr  Act  ot  17S9  allows  suit*  on  prom- 

fuUj  wartAotod  in  the  manner  and  ti  the  ex-  ^'''Z,  'Si^^JV^^^JSH  -hiST  .l''.''^i»°l^ 

r     /■        I.-  L  >j  ■       fflL       it.       ■■        ■  UDlred  btatea  in  eaaea  only  wbere  tbe  anit  coolo 

tent  ID  which  it  waa  made.    They  therefore  de-  ban  been  bronxfat  in  aueh  conrt,  It  no  BMlnment 

ddo  that  the  deciaion  of  the  Qrcidt  Court  for  had  been  made.    The  maken  and  payee  ot  tbe  note 

a.  So.th.™  pi.lrict  ot  Ml-i„lppi  Li  .„....o.,  J-™  ^•„''S!i5a,i''»'?'S.  ^^SiT, 

and  Accordingly  do  rererae  the  babio.  nakera.     Between  Lacoste,  tbe  Indoreer,  and  th* 

__ ,  i    V    V     _•        At.    ^  BlalnMlfa  below.  It  was  dllTerent :  for  on  bla  In- 

ThlH  cAuaa  came  on  to  be  heard  on  tba  tran-  Jionemeot  to  cllliens  ot  another  Stats,  •be  [■•<> 

■eript  of  the  record  from  the  Circuit  Court  of  was  liable  to  a  ault  by  them  tn  the  Clrcnlt  Court. 

the  United  SUtea  for  the  Southern  Diatrirt  of  »"'  ciKu°t''Kurt'Vlft'the  7^dSr^?   ms'd'e   tb° 

Uiaaiasippi,   and    waa    argued    by    eounael;    on  whole  action  erroneous.     Tbe  action  waa  Mtiaded 

eonaiderstion  whereof,  it  le  now  here  ordered  on  dlatlnet  and  Independent  coatncta 
and  adjudged  by  this  court,  that  tbe  judgment 
of  tlM  Bsid  Circuit  Court  in  thia  cAusa  tie.  And 
tke  aame  ia  hereby  reversed,  with  eoata;  and 

that  thia  cause  be,  and  the  same  ia  hereby  re-  T  N  error  to  the  <3racrit  Omirt  «f  tbe  TAiItad 

nanded  to  the  aaid  Circuit  Court,  with  diree-  i    Statea  for  the  IMrtrlot  «f  IDi^M^^ 
tions  for  further  proceedinga  to  be  had  therein.        In  the  District  Court  for  the  Southern  Ha- 

In  eonformity  to  thia  opinion,  and  according  to  'rio*  of  MiasiasHroi,  an  aotion  waa  inatituted  by 

law  and  juatic^  the  President,  Director!,  and  Company  of  Tba 
Parmera'   and   Merchaata'   Bank   of   Mem^a, 

-'        ■  cittEens  of  Tennesaee,  asBlnst  tbe  pUintllfa  tn 

..•1  -HUGH  M,KEARy   Patrick  P.  Keary,  Ses^I'LLfer^-JS'^lhe'sSrS  ^'J 

Md  aariea  A.  Lacoste,  Plaintiffs  in  Error,  gigsippi,  on  a  promisaory  not*  drawn  by  Hugh 

_                              ^-  M,  Keary,  and  Patrick  P.  Keary,  In  favor  of, 

TBS  FARMERS'  AND  MERCHAMT8'  BASK  ^ad  indorsed  to  the  bank  by  Charlea  A.  La- 

OF  MKMPHIS,  Defendants  in  Error.  coate.     The  action  waa  afterwarda  tmnafarwd 

Action  against  msker  and  tndoraer  of  promla  to  the  Circuit  Court  of  tbe  United  Stataa  for 

■ory    note — Congress    haa    eole    authority    to  the  District  of  Misaisaippi, 

rej^Iate  practic*  of  federal  court* — Juriadic-  By  a  statute  of  Miaaiaaippi,  lulta  on  promla- 

tibn.  aory  notea  are  prohibited  to  ba  brousht  is  any 

toiled.  ^                                     ■    ■  ^"-^'(^'^VX 


Sopsnu  Coon  or  thb  Uhit^  SrAm, 


IW 


*thar  form  than  tgaJiist  ^  Uie  ptrtlca,  dmr- 
•n  uid  indoraers,  m  »  joint  action;  and  the  aa- 
Uon  mutt  be  praaecut«d  ia  tba  county  in  which 
the  drawera  resida. 

By  a  rule  of  the  CSreuit  Court,  adoptad  bj 
tlia  district  judge,  Bitting  in  the  Circuit  Court, 
and,  in  the  absence  of  the  judge  of  the  Supreme 
Omirt  aaaigned  to  ait  in  tnat  dreuit,  the  pne- 
tie*  of  the  courtt  *  "»--=—■ — '  '-  — •  —  ■-•- 
with  the  itatute, 
the  Circuit  Court. 

Proceaa  waa  aarrad  on  all  the  defendant*; 
and  two  of  the  defendant!,  Hugh  M.  and  Pat- 
rick F.  Keary,  entered  a  plea  to  the  juriediction 
of  the  eourt,  aTerrins  that  the  cause  of  action. 
If  anj,  accrued  to  tha  plaintiffs,  by  virtue  of 
tiia  promissory  note,  made  payable  to  the  order 
of  cWlea  A.  I^coste,  and  by  him,  Lacoste,  in* 
doraed  to  tlu  plaintilTs;  and  that,  at  the  time 
of  making  Uia  aforesaid  note,  and  at  the  time 
of  the  commencement  of  the  plaintiff's  action, 
the  said  defendants,  and  Charles  A.  Lacoete, 
were  citizena  and  residents  of  the  said  State  of 
JHesiaHippi. 

The  plaiotiffa  below,  the  defendanta  In  arror, 
demurred  to  this  plea,  and  the  Crenlt  Court 
■uatained  the  demurrer.  The  defendant,  La- 
coste,  having  made  default,  and  no  further  plea 
having  been  entered  by  the  other  defenduts, 
the  eourt  rendered  a  judgment  against  all  tha 
defendants. 

The  defendants  prosecuted  this  writ  of  error. 
tl"]  *The  case  was  argued  by  Mr.  Hender- 
son for  the  plaintiffs  in  error,  and  by  Mr. 
jonca  tor  the  defendants. 

Mr.   Henderaon  contended: 

1.  That  the  declaration,  in  joining  the  de- 
fendants, as  drawers  and  indoreer  of  the  note 
mied  on,  and  showing  the  separate  contracts 
and  undertakings  of  the  drawers  and  Indorser, 
nevertheless  attegea  and  claims  a  joint  damage 
only;  thus  setting  forth  a  defective  cause  of 
action,  not  authorising  the  judgment  rendered, 

2.  lie  judgment  of  the  court  is  rendered 
Jointly  against  the  defendants  on  separate  con- 
tiaeta  and  assumpsit,  in  violation  of  the  cod- 
traeta  declared  on, 

S.  There  is  error  in  this,  that  the  plea  to  the 
torisiUction  of  the  eourt  should  have  been  sus- 
tained, and  the  judgment  rendered  is  void  for 
want  of  Jurisdiction. 

Tlw  obvious  error  !n  the  judgment  of  the 
Qrcult  Court  was  the  want  of  jurisdiction  over 
the  partiea.  The  suit,  pursuing  the  form  of 
action  prescribed  by  the  statute  of  SGssissippi, 
is  against  the  drawera  and  indoraer  of  tlw  note, 
and  there  is  a  mneral  judgment  aci^nat  all. 
Thus,  while  no  n^t  under  the  Judiciary  Act 
of  1T89  exists  to  sue  In  the  Circuit  Court,  the 
parties,  whose  only  obligations  were  to  the  in- 
dorser of  the  note,  both  citizens  of  Mississipid, 
the  court  allow  proceedings  against  them,  be- 
eanse,  by  the  Mississippi  statute,  the  suit  must 
b«  agidnet  all  the  parties;  and  to  the  plaintiffe 
below,  aa  dtizens  of  Tenneseea,  the  indorser 
only  was  answerable  In  tha  (Srcult  Oonrt  of  the 
United  Statea. 

The  rale  of  court  wUeh  adopted  the  practice 
under  the  Mississippi  statute  was  not  author- 
ised by  the  judiciary  act.  The  courts  of  the 
United  States  have  no  authnrity  to  make  such 
rulea;   the  power  is  only  ia  Congreaa.     Cited, 


E  Iaws  of  the  United  StatM,  aae.  II,  p.  «. 

Jurisdiction  cannot  be  given  by  rulea  of  eonii. 

There  is  also  a  defective  cause  of  action  in 

law,  as  set  forth  in  tha  declaration,  which  can 

authorise  no  Judgment  thereon.     The  s"tion  is 

J'oint,  the  breach  and  damages  eomp';i:ncd  of 
■  joint,  and  a  joint  judgment  is  therei  pjn  ren- 
dered. Whereas,  the  causes  of  action  are  the 
separate  liability  of  drawers  and  indorser,  be- 
ing contracts  and  aasumpsits  wholly  distinct 
and  independent,  the  respectlre  obligations  of 
which  are  violated  by  conjoining  'them,  [*•] 
and  adjudging  a  Joint  responsibility,  differed 
and  adverse  to  the  aeveral  uodertabiii^-s. 

Mr.  Jones,  for  the  defendant  in  error,  mala- 
talned  that  the  plea  was  bad,  and  bad  beai 
properly  overruled  by  the  Circuit  Court. 

2.  That  the  indorsement  of  the  note  was  sot 
like  Indorsements  in  general,  a  new  note  be- 
tween the  Indorser  ana  the  indorsees  a'one,  but 
a  new  note,  in  which  the  drawers  and  indorser 
took  the  relation  of  joint  promisors  to  the  ia- 
dorsees. 

That,  whatevar  be  the  precise  mode  or  form 
in  whi^  the  stAtute  may  be  held  to  t 

ated   the   effect   of  joint   liability,   i _.. 

operating  that  apeciflo  effect,  necessarily  givea 
to  the  contract  of  indorsement  the  new  and  en- 
larged effort  of  creating  a  joint  obligation  or 
pronuse,  direct  and  immediate,  from  tne  draw- 
ers and  indorser  to  the  indorsees. 

That  this  action,  therefore,  is  not  on  a  mere 
assignment  of  the  original  chose  in  action,  but 
substantially  on  an  original  undertaking,  im- 
posed by  the  subsequent  contract  of  indoiae- 
meot  alone. 

That,  aa  the  Jniiadiction  of  the  court  would 
have  been  nnquestionable  had  a  suit  on  the  in- 
dorsement, between  indorsees  and  indorser, 
been  allowed,  ao  tt  cannot,  in  any  reason,  be 
taken  away  by  any  enlargement  or  modification 
of  tlH  contract  of  indorsement  Itself,  created 
by  the  local  law  of  the  State. 

This  is  the  only  mode  in  which  the  actios 
would  be  legal  in  the  State  of  Miatissippi.  If 
the  point  now  made  by  the  counsel  for  tha 
plaintiffs  in  error  Is  sustained,  the  iurisdirtioa 
of  the  courts  of  ths  United  States  in  commer- 
cial cases,  whieh  were  the  objert  of  the  Judi- 
ciary Act  of  1789,  will  be  defeated. 

There  is  a  plastic  power  in  courts  over  oom- 
merdal  instruments,  under  anomalous  dreum- 
stances  of  Irregularity  in  their  frame,  ao  as  to 
mold  them  to  their  primary  ends  and  purpossa, 
Thus,  an  Indoraer  Is  held  liable  as  the  drawer 
of  a  new  bill  or  note,  when  npon  do  other  hy- 
pothesis could  any  action  be  named  on  the  ia- 
strnment.  The  mdorsement,  without  a  prier 
indorsement  of  the  payee,  or  special  indontf, 
<d  a  bill  payable  to  a  flrtitlous  payee,  has  heea 
held  binding.  A  bill,  or  prior  indoraement 
forged,  or  made  by  a  feme  covert,  or  an  Infant, 
has  been  held  to  bind  a  subsequent  indorser,  la 
the  hands  of  a  bona  fide  holder.  To  theae  may 
be  added  many  special  instances,  still  more 
anomalous.  'Chitty  on  Bills,  109,  265.  298,  I'tl 
820,  eZ7,  GS4.  fiSS,  GflD;  BaylU  on  Bills  of  Bi- 
changc,  85;  Kyd  on  Bills,  160;  Buller  v.  CripP^ 
6  Wend.  SO;  Lambert  v.  Pack,  1  Salk.  127; 
Hill  V.  Lewis,  1  Salk.  132;  1  Strange,  441; 
Hcylin  v.  Adamson,  2  Burr.  674;  3  East,  482; 
Qibson  T.  Wnt,  I  H.  BUek.  CST;  J  Strangs, 


.yGOO^^?" 


Kbar  n  At.  t.  Thb  FABMitu'  A  Mmeaun^  Bun  or  Memphis 


478;  OritcUew  t.  Benr,  2  Cowp.  IBS;  E  Blng. 
N.  C  Rep.  439)  4  Hm*.  ZGS;  T  Pickering, 
291)  le  nekeriog,  fiSSj  Bnih  T.  Reevea,  S  Johiu. 


Mr.  Juatic*  Stoiy  d«Uv«rad  tha  optnka  of 
tiM  court: 

ThU  U  ft  writ  of  error  to  tba  Qrcuit  Court 
of  the  Diitriet  of  UiMiuippi.      The   original 


KeuT,  dated  at  Finkne^Tille,  in  the  SUte  of 
ADuudppi,  on  tlie  18tb  of  Febniuy,  1838, 
whereby  (••  the  decUration  kllegCB)  the  mak- 
erapromiied,  tweWe  months  after  dkt«,  to  ptiy 
to  Cnarle*  A.  I^eoBte,  by  the  iwme  and  descrip- 
tion of  Brigga,  Lftcoete  ft  Company,  or  order, 
four  thousand  eight  hundred  and  sixty- threA 
dollar*  and  flfty-Sr*  cents,  payable  and  nego- 
tiable at  The  Planters'  Bank  in  Natchez,  and 
which  not*  was  indorsed  by  Lacoit«,  by  the 
name  and  description  of  Bri^s,  Lacoste  ft 
Company,  to  the  plaintiffs,  The  Farmers'  and 
Marebante'  Bank  of  Uemphis.  The  declaration 
aver*  that  the  plaintiffs  are  eitlzens  of  Ten- 
ncasee,  and  that  the  defendants  are  citizens  of 
Hiasissippi;  the  makers  and  the  indorser  being 


Hississipi 
p««e  717),  whereby  It  is  enacted,  "That  in  all 
BcUons  founded  upon  hills  of  exchange  and 
promiuory  notes,  the  plaintiffs  shall  be  eom- 
pelled  to  sue  the  drawers  and  Indorsers,  living 
■nd  resident  in  this  State,  In  a  joint  action; 
and  such  suit  shall  be  coromenoed  in  the  county 
where  the  drawer  or  drawers  reside,  if  living 
in  the  State;  and  If  the  drawer  or  drawers  be 
dead,  or  reside  out  of  the  State,  the  suit  shall 
be  brought  In  the  county  where  the  first  In- 
dorser reaidea.'*  It  seems  that  this  statute  had 
be«n  adopted  ^  the  district  Judge  of  the  Dis- 
trict of  Idississipiri,  in  the  absence  of  the  judge 
of  this  eourt,  assigned  to  that  eircuit  by  a  nue 
of  court;  and  upon  the  footing  of  that  role 
the  present  suit  was  brought. 

The  makers  of  the  note  pleaded  a  plea  to 
t4*]  the  jurisdiction  of  the  'eourt,  averring 
th»t  the  cause  of  action  accrued  to  the  plaintiffs 
by  Tirtue  of  the  promissory  note  made  payable 
to  ftod  indorsed  by  Lacoate  to  them;  and  that 
they,  the  makers,  at  the  time  of  making  the 
note  and  at  tha  Ume  of  the  eororoencement  of 
the  action,  were  citiiena  and  residents  of  the 
State  of  Mississippi.  To  this  plea  there  was  a 
demurrer,  which  upon  the  h<*ring  was  over- 
ruled, and  tha  makers  saaigned  to  [dead  over; 
which,  having  failed  to  do,  and  Lacoste,  Uie 
other  defendant,  having  failed  to  appear,  judg- 
ment was  finally  rendered  against  all  the  de- 
fendants; and  from  that  judgment  the  present 
writ  of  error  has  been  brought  to  this  court. 

The  first  and  main  question  presented  to  ns 


against  the  makers  and  the  tndorser,  under  the 
^vnmstaneea  disclosed  in  the  record.  Id  our 
fndgment  It  Is  not.  The  statute  of  Hississippi, 
proprio  vigors.  Is  of  no  force  or  effect  in  tne 
oonita  of  the  United  SUtes,  It  not  being  corn- 
potent  for  any  State  Legislature  to  regulate  the 
forms  of  suits  or  mode*  of  proceeding  or  plead- 
IngB  fn  the  oourts  of  ths  United  Stateai  hut 


ths  sole  authority  for  this  purpose  belong*  to 
the  Congress  of  the  United  States.  So  far  as 
the  acts  of  Oingress  have  adopted  the  forms 
of  process,  and  modes  of  proceeding  and 
pleadings  In  the  State  courts,  or  have  authorised 


I  farther.     But  no  court  <rf  t 


or  incompatible  with  the  j)ositlve  ( 
of  Congress  upon  the  subject  of  the  inriadic- 
tion,  or  practice,  or  proceedings  In  such  court. 
It  1*  obvious  that  the  latter  clause  of  the 
statute  of  Uissiflsipi^i  already  cit«d,  which 
provides  for  the  bringing  of  suits  upon  bills  of 
exchange  or  promissory  notes  in  the  county 
where  the  drawers  live,  or,  under  certsdn  dr- 
cnmstancea,  in  the  county  where  the  first  in- 
dorser Utss,  Is  utterly  incompatibte  with  and 
repugnant  to  the  known  organisation  and  jiuia- 
dlction  of  the  courts  of  the  United  States. 
Suits  in  these  courts  are,  by  the  Judiciary  Act 
of  ITsa  (eh.  SO,  sw;.  11),  to  be  brought  in  tho 
district  whereof  ths  defendant  (being  a  dtiien 
of  the  United  States)  is  an  Inhabitant,  or  In 
which  he  shall  be  found  at  the  time  of  serving 
the  writ;  and  the  'suits  are  eogniiable  ['•& 


There  Is  no  pretense,  therefore,  to  say  that  the 
Circuit  Court  could  by  any  rule  adopt  tho 
State  law  upon  this  subject 

Aa  little  real  ground  Is  there  for  maintaining 
that  the  court  had  authority  to  adopt  the  other 
part  of  the  State  statute,  requiring  that  the 
drawers  and  indorsers  of  bills  of  exchange  and 
promissory  notes  should  be  compellable  to  he 

J  lined  by  the  plaintiff  in  a  joint  action.  The 
udiciary  Act  of  1780  (ch.  20),  In  the  alcTenth 
section,  gives  jurisdiction  to  the  Circuit  Court 
of  suits  between  a  dtiien  of  the  State  where 
the  suit  Is  brought,  and  a  dtisen  of  anothsr 
State;  and,  among  other  exceptions,  not  appli- 
cable to  the  present  suit,  it  excepts  "any  suit 
to  recover  the  contents  of  any  promisBory  not* 
or  other  chose  in  action  in  favor  of  an  assiona* 
unless  the  suit  might  have  been  proaecutt^  In 
such  court  to  recover  the  contents,  if  no  as- 
signment had  been  made;  except  in  cases  of 
foreign  bills  of  exchange."  It  is  plain  upon 
the  language  of  this  clause,  that  as  the  makers 
and  the  payee  of  the  promissory  note  in  this 
case  were  all  dtlsens  of  Mississippi,  no  suit 
could  have  been  maintained  between  them 
(the  original  parties)  in  the  Circuit  Court.  But 
the  same  objection  does  not  apply  to  a  suit  on 
the  same  note  by  the  plaintiffs  as  Indoisen 
against  their  immediate  Indorser,  Lacoste;  for 
there  is  an  immediate  privity  of  contract  be- 
tween them,  and  they  are  dtixens  of  different 
States.     This   was   long  since    settled   by   ths 


between  the  makere  and  the  plaintiffs  the  prea> 
ent  suit  i*  not  maintainable;  and  as  between  tha 
indorser  and  the  plaintiffs  as  Indorsees,  it  la 
maintainable  by  the  laws  of  the  United  States. 
The  result,  therefore,  of  giving  effect  to  ths 
statute  of  MisBiaeippI.  and  the  rule  of  the  eourt 
adopting  the  aame,  would  be,  either  that  the 
Circuit  Court,  in  contravention  of  the  express 
terms  of  the  Judiciarr  Act  of  1780  (eh.  SO), 
St* 


SUPUHX  COUBT  OF  TBI  VwtWU  STATU. 


wooM  be  obliged  to  maintain  jurisdiction  over 
the  miJceni,  which  is  prohibited  b;  that  act, 
or  elao  would  be  eompellBble  to  Burrender  juris- 
dktion  OTer  the  iadorMr,  which  the  same  act 
eonfer*  on  It.  Certainlr  such  a  doctrine  can- 
not be  aaserted  to  be  well  founded  in  law.  If 
it  were  admitted,  it  would  enable  the  State 
la^latorea,  bj  merely  changing  the  modes  of 
remedial  juatice,  or  requiring  different  partiea 
•<*]  tmdw  different  and  'diatinet  contracts  to 
b*  Joined  in  one  and  tlie  same  suit,  to  ouat  the 
Mnirte  of  tha  United  SUtea  of  all  the  legitimate 
jnriadJetion  oonferred  upon  then  by  toe  Con- 
■tltntion  and  tba  acta  of  Congreai. 

For  theae  reaaona  we  are  of  opinion  that  the 
preaent  auit,  so  far  aa  it  leapecta  the  juriadic- 
tioa  of  the  Circuit  Court  over  tha  maken  of 
thia  aot«,  is  ill-founded;  and  that  the  plea  of 
the  malEora  to  the  juiiadiction  is  gooj  in  point 
of  law;  and  that  toe  auit  being  a  Joint  action, 
found    upon    diatinet    and    independent    "~ 


r  with  tha  reqnlittloai  «f  the  Judldatr  i 


Jurj  KKTB  a  Tcrdli:!  tor  Ibe  plaiutlR  (or  six  buDdr 
Bad  SftT  doUan;  ud  on  u  writ  of  rcror  to  t 
Coort  of  Appeala  of  Kenluck]',  ttie  Jui]|;m«ut  et  t 
Circuit  Court  on  ihe  venik-i  »as  uulrmwJ.  U 
[ore  the  Court  at  AppeaJi  tlic  plalDtlir  In  enor  c 
cepted  to  tha  Jurlsdlctlan  ot  tbe  Court  of  Jelltn* 
r- ^.     ^qq   ^^    (Q    (J,,  constitutloaalUr   r*    * 


tneta,  ia  incapable  of  being  auatained  in  the 
courts  of  the  United  States  aninat  any  of  the 
dafendanta.    Tlce  eonaequence  la,  that  the  judg- 


ment muat  be  rarersed,  and  the  cause  remandra 
to  the  Qrcnit  Court,  with  directions  that  the 
plaintiffa  take  nothing  1^  their  writ. 

This  eanse  came  on  to  be  beard  on  the  trau- 
Bcript  of  the  record  from  the  Circuit  Court  of 
tlie  United  States  for  the  Southern  District  of 
Ulsaisaipl^,  and  waa  argued  by  eounael;  on 
eonidderation  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cauae  be,  and 
tha  sama  is  hereby  reveraed  and  annulled ;  and 
that  this  OBuae  be,  and  the  aame  Is  herebj  re- 
manded to  the  aaid  Circuit  Court,  with  direc- 
tione  to  enter  judgment  for  the  defendanta,  in 
conformity  to  the  c^nion  of  this  court. 


fT*]  'JOHN  GOBDON,  Plaintiff  in  Error, 
JAUSS  LONGEST,  Defendant  in  Error. 

Jurisdiction — removal  of  cause  from  State 
court — amount  In  controversy  is  sum  de- 
mandad  in  declaration. 


Mua  and  the  Judgmen 

It  has  often  been  decided  th 
versi  In  a  auit  !■  tba  damages 
ration.  If  the  plalntlS  utaail  : 
bODdlad  dollan.  It  unnac  arTe 
the  court,  a  greab 


The  JudEe  at  tba  Btata  court  to  which  an  appllea- 
lon  ia  made  for  tha  remoTmi  ot  a  cane*  Into  a  conit 
of  the  United  States,  muit  eiaielM  a  leeal  discre- 
tion aa  to  tha  right  claimed  to  remove  itie  cauae. 
The  defendant  being  entitled  to  the  rl|bt  to  have 
tha  caosa  remoTCd  under  Ihe  law  of  tbe  Uoltad 
States,  en  tba  facta  of  (he  case,  the  luc^  ot  tba 
State  court  haa  no  dIaeraCloD  to  withhold  that 
rli^t. 

^Tbe  application  to  remo 
made  In  proper  form,  and 
made  to  the  facta  on  wMr 
the  dntj  of  tbe  Bute 


Hon.— Jnrladletlon   of   Dnltad   Stataa   BuprtBae 
Conrt  dependent  on  amount- 
See  net*  to  T  L.  ad.  D.  8.  sn. 

too 


which  the  auit  t 


■  tha  a 


e  havli 


>  objection  bB*lu  beea 


and  ererv  itep  lubaaq  itenlly 

-'  '  Jdrladlctlon  In  tbe  caM, 

—  In  the  Court  of  Ap- 


T^i^( 


object  In   tbe  artabtlahmetit  of  tha 


taken  In  the  e 
whether  in  tbe 
pa^   waa  co 

eoorta  ^tbe  nnibad  SUtis,  andKcnlatlnx  Ihelf 

anriadlctlon,  waa  to  have  a  trtbonal  tn  each  I'M 
Ate,  preaumed  to  b«  free  from  local  Inautaee, 
and  to  which  all  who  ware  nontaaldeata  or  alleD*. 
might   icBort   tor  lepal  jedreaa^And  _thla  obje^ 


IN  error  to  tha  Court  of  Appeals  of  the  Stats 
of  Kentucky. 

In  the  Jefferson  C^TCuit  Court  of  the  State  at 
Kentucky,  Jamea  Longeat,  of  the  State  of 
Kentucky,  Instituted  an  action  against  JtAm 
Gordon,  to  recover  the  value  of  a  certain  slava 
belonging  to  him,  which  John  Cordon,  who 
was  commander  of  the  steamboat  r>uyandott^ 
then  proceeded  from  Louisville  up  Ihe  Ohio 
lUver  to  Cincinnati,  waa  alleged  to  have  taken 
on  board  the  Guyandotte  from  the  Initinna  shoaa 
or  side  of  the  Ohio,  a  passenger  to  Cint'iouatL 

John  Gordon  was  a  citiien  of  the  -Slate  of 
Pennaylvsnia ;  and,  proceeding  aecorilins  to  tbo 
proviaions  of  the  Judiciary  Act  of  I7S9.  be 
claimed  before  the  Circuit  Court  of  .lefferson 
County  to  remove  tbe  cause  to  the  Circuit  Court 
of  the  United  Statea  for  tbe  District  of  Kea- 

The  declaration  filed  in  the  caae,  in  the  Jef- 
ferson Circuit  Court,  claimed  damages  in  ess 
thousand  dollara. 

The  Circnlt  Court  decided  that  it  did  not  ^ 
pear  that  the  amount  in  controveray  in  tbs  sdt 
exceeded  five  hundred  dollars,  exdn^ve  of 
coata;  and  refuaed  to  allow  the  removal  ot  tba 
cauae  to  the  Circuit  Court  of  the  United  SUtea. 

The  caae  came  on  for  trial  on  the  Z  1st  day  of 
Hareh,  IB38,  and  a  jury  gayo  «  Terdiet  for  tta 


IMS 


GoiDoit  T.  LonaiST. 


plaintiff  for  rix  hundred  and  fifty  dollars,  on 
which  iudemi<iit  was  entered  for  the  pUintiff. 
te  the  trial,  the  defendant  aaked  toe  court 
to  instruct  the  jury — 

1,  That  so  much  of  the  act  entitled  "An  Act 
to  amend  an  act  to  preveut  ma«t«r«  of  vcbbcIs 
and  othen  from  employiog  and  removing  per- 
■ooa  of  color  from  this  State,"  approved  Febru- 
ary 12th,  1826,  aa  is  in  the  fotlawing  words,  to 
wit:  "Be  it  further  enacted  that  the  liabilities 
under  the  said  act  sfaall  accrue  whenever  the 
per*on  of  color  shall  be  taken  on  board  any 
•team  vessel,  from  the  shore  of  the  Ohio  River 
opposite  the  State,  to  the  tame  extent  as  if 
ttiey  were  taken  on  board  from  the  ihorea  or 
river*  within  the  State,"  is  not  within  the  eon- 
•  •*]  stitutional  power  of  the  Legislature  *of 
the  State  of  Kentucky,  under  tha  Constitution 
of  the  United  States." 

2.  That  under  the  Constitution  and  laws  of 
the  United  States,  a  steamboat  captain  navigat- 
ing the  Ohio  River  is  not  guilty  of  a  breach  of 
duty  by  taking  persons  of  color  from  the  Indi- 
ana shore,  and  transporting  them  in  their  steam- 
boats; provided  such  captain  shall,  in  good 
faith,  believe  such  persons  of  color  are  &ee; 
ai>d  that  the  act  of  the  Kentucky  Legislature, 
it  to  the  contrary,  is  unconstitutional  and  void. 

9.  If  the  jury  believe  from  the  evidence  that 
the  negro  was  taken  from  the  Indiana  shore  by 
tha  pIainti(T  in  good  faith,  believing  him  to  be 
frca,  and  that  he  was  taken  by  the  plaintilT  as  a 
passenger  In  the  navigation  of  his  boat,  that  in 
•Itch  case  the  jury  ought  to  £nd  for  the  defend- 
■Bt  tlM  bme  in  the  case. 

4.  That  although  persons  of  color  in  Ken- 
tucky are  in  law  presumed  to  be  slaves,  they 
tarn  In  Indiana  presumed,  prima  fade,  to  be 
frea;  and  if  the  plaintiff  took  the  slave  from 
the  Indiana  shore  in  good  faith,  and  under  the 
belief  that  he  was  free,  and  that  he  was  taken 
by  the  defendant  as  a  passenger,  in  the  naviga- 
tion of  the  said  boat,  that  in  such  case  the  jury 
ought  to  find  for  the  defendant. 

5.  That  if  the  defendant  was  a  citii«n  of  the 
State  of  Ohio,  residing  there,  and  the  steam- 
boat Guyandotte,  of  which  he  was  commander, 
dU  belong  to  the  port  of  Cincinnati  in  said 
State;  and  the  negro  Jim  did  come  on  board 
uiid  boat  at  the  Indiana  shore  of  the  Ohio  Riv- 
er, and  the  said  Gordon  acted  in  good  faith,  and 
did  not  know  that  the  said  negro  Jim  was  a 
slave,  that  then  he  is  not  liable  to  pay  damages 
to  the  plaintiff  tor  having  permitted  ths  said 
■lave  to  come  on  board  the  boat,  and  having 
taken  him  on  board  said  boat  t«  Cincinnati, 
In  the  State  of  Ohio. 

8.  That  If  the  jury  believe  from  the  evidence 
that  the  slave  Jim  was  taken  on  board  the  Guy- 
andotte  from  the  Slate  of  Indiana,  the  plaintiff 
eumot  recover  in  this  action. 

7.  If  the  jury  believe  from  the  evidence  that 
tha  defendant  in  the  navigation  at  his  boat  took 
th«  slave  in  the  declaration  mentioned  from  the 
Jadiana  shore,  believing  him  to  be  free,  and 
that  slave  was  at  the  time  a  runaway  slave  of 
the  plaintiff,  in  that  case  tliey  find  for  defend- 
«nt. 

100*]  *S.  That  to  enable  the  plaintiff  to  re- 
eDWOT  1b  this  action,  the  jury  must  believe  that 
the  defendant  took  plaintiff's  slave  from  Louis- 
ville, or  from  the  fCentucky  sliore. 

Tha  court  refused  U  give  tbo§e  instructions. 
SO  It,  aO. 


On  the  motion  of  the  eonnsel  for  the  plaintiS. 
the  court  instructed  the  jury,  that  if  tney  find 
from  the  evidence  that  the  defendant  was  cap* 
tain  of  the  steamboat  Guyandotte,  put  out  his 
yawl  when  opposite  to  Jeffersonvflle,  in  the 
State  of  Indiana,  took  the  plaintifl^s  ne^  <m 
board,  and  carried  him  to  (Snciruiati,  in  tbt 
State  of  Ohio,  and  that  he  was  tost  to  the  plain- 
tiff, the  defendant  is  liable  in  this  action;  and 
they  ought  to  find  for  the  plaintiff  all  the  dam* 
ages  he  has  sustained. 

To  which  opinions  of  the  oourt.  In  refusing 
to  give  the  instructions  asked,  and  in  givli^;  Uu 
instructions  for  the  plaintiff,  the  defendant  ex- 
cepted) and  he  prayed  an  appeal  to  the  Court 
of  Appeals  of  the  State  of  Kentucky. 

Before  the  Court  of  Appeals,  the  appellant 
assigned  for  error,  among  others,  the  foAowingi 

1.  The  court  erred  in  refusing  to  remove  tUi 
cause  to  the  federal  court,  upon  the  petition  of 
the  appellant,  filed  on  his  first  entering  his  ap- 
pearance to  the  suit.  The  appellant  claims  that 
he  had  a  right  to  a  trial  in  the  United  States 
Court,  and  that  the  whole  proceedings  in  thla 
cause,  subsequent  to  the  application  to  remove, 
are  against  law. 

2.  The  Circuit  Court  arred  in  each  and  every 
instruction  given  on  the  trial,  at  the  instance  a 
the  plaintiff. 

3.  The  court  erred  in  refusing  to  give  each 
and  every  instruction  asked  by  the  appellant, 
Gordon,  on  the  last  trial. 

4.  The  Qrcuit  Court  has,  in  violation  of  tba 
Constitution  of  the  United  States,  and  of  an  act 
of  Congress,  clung  to  a  jurisdiction  that  did 


lation  of  the  Constitution  of  the  United  States, 
and  the  appsllant  relies  upon  each  and  every 
article  of  the  Constitution  of  the  United  States 
for  a  reversal. 

The  Court  of  Appeals  affirmed  the  judgment 
of  the  Circuit  Court,  and  the  plaintiff  in  that 
court  prosecuted  this  writ  of  error. 

*The  ease  was  argued  by  Mr.  Crit-  [*101 
tenden  for  the  plaintiff  in  orror.  Mr.  Benton 
appeared  for  the  defendant. 

The  opinion  of  the  court  was  given  on  tbs 
first  exception  to  the  decision  of  the  Court  of 
Appeals  of  the  State  of  Kentucky,  and  on  no 
other  question  In  this  ease.  The  argument  of 
the  counsel  for  the  plaintiff  in  error,  on  the 
other  exceptions  is,  therefore,  omitted. 

Mr.  Crittenden  contended  that,  by  the  11th 
and  12th  sections  of  the  Judiciary  Act  of  1T80, 
the  plaintiff  in  error  had  a  right  to  a  trial  be- 
fore a  court  of  the  United  States.  The  statute 
Rives  the  right  to  remove  a  cause  from  a  State 
court  to  a  federal  court,  if  the  defendant  is  a 
citisen  of  another  State  from  that  in  which  the 
suit  may  be  brought,  when  the  value  In  contro- 
versy exceeds  five  hundred  dollars. 

The  plaintiff's  declaration  claims  damages  to 
the  amount  of  one  thousand  dollars,  and  the 
verdict  was  for  six  hundred  and  fifty  dollars. 

The  act  of  Congress  says,  that  when  It  shall 
appear  to  the  satisfaction  of  the  court  that  ths 
sum  or  value  in  controversy  exceeds  five  hun- 
dred dollars  the  cause  may  be  removed  to  tbs 
Circuit  Court;  if  the  question  of  the  amount  in 
controversy  is  left  to  the  decision  of  the  court 
exclusively,  there  is  an  w»4  ol  V\»  c»»6  \«t  ^iB» 
plaintifE  vn  enoi.  S\ittt"A  w^\»^^ta«^'0«fc■«w 


.  w•a>\n^)b  wMOaj! 
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•videnee  Mttsfkctorr  to  the  judidkl  eye,  here 
wu  thkt  eridence,  mmplc  Hid  iufBeient  to  Htia- 
tj  the  judge. 

The  duDSCM  l>Id  in  the  dMUntion  ahowed 
the  elaiiu  of  the  pluotiff  to  be  one  thouBuid 
dollkrt.  XUe  was  oondiuire  in  faTor  of  the 
phuntUt  In  arror. 

Hr.  Jutiee  ICXeui  deliveTcd  the  opinion  of 
the  court) 

Thie  U  a  wnt  of  error  to  the  Court  of  Appeale 
of  the  Stat«  of  Kentucky,  under  the  26tii  eec- 
tion  of  the  Judiciary  Act  of  1789. 

An  action  wab  commenced  in  the  CSreuit 
Court  of  Kentucky  by  the  defendant  In  error, 
againat  the  plaintiff,  to  recover  the  value  of  a 
eartain  alave  which  the  defendant  took  on  board 
ft  steamboat,  at  Louiaville,  of  which  he  waa 
Baater,  as  a  passenger,  and  conveyed  him  out  of 
the  State,  in  vioiaticm  of  tha  statutea  of  Ken- 


lant  goittT,  t 
■  at  six  hiu 


tucky. 


I*]  'Bj  an  act  of  the  Kentucky  Legisla- 
ture of  1S24,  to  prevent  the  escape  and  removal 
of  alavea,  the  masters  of  veeselB,  etc.,  recaivlng 
slavea  on  board  and  removing  them  from  that 
State,  were  made  llat>le  to  the  ownera  of  such 
alavea  for  any  loss  they  might  sust^n  thereby. 
And  by  a  aubaequent  act  of  1828,  it  waa  enacted 
that  the  lUbiUtiet  under  the  first  act  "shall 
accrue  whenever  the  persons  of  color  shall  be 
taken  on  board  any  steam  vessel  from  the 
ahoras  of  the  Ohio  Biver,  opposite  the  Btata,  to 
the  same  extent  as  if  they  were  taken  on  board 
from  the  ahore*  or  rivers  within  the  State." 

On  entering  his  appearsnoe,  the  defendant 
filed  his  petition  to  Tsmova  the  eauae  to  the 
arcuit  Court  of  the  United  States  for  the  Dis- 
triot  of  Kentucky,  on  the  ground  that  he  was  a 
dtiien  of  FezmsylTanta,  and  the  plaintiff  a  citi- 
cen  of  Kentucky  1  and  the  defendant  offered  to 
give  bond  and  security  according  to  law.  The 
dtisenship  of  the  parties,  aa  alleged,  was  ad- 
mitted; but  the  plamtiff  objectad  to  the  remov- 
al, and  the  court  decided  it  did  not  appear  to 
Ka  satiafactlon  that  the  amount  in  controversy 
ezeaedad  in  hundred  dollars,  exclusive  of  costs, 
and  on  that  ground  refused  the  prayer  of  the 
petition. 

After  the  nieetion  of  his  petition,  the  de- 
fendant pleaded  not  guilty;  and  a  Jury,  being 
called  and  awom,  found  the  defendant  guiity, 
and  aasessed  the  plaintiff's  damages  at  four 
hundred  Mid  twenty  dollars;  on  which  verdict 
•  Jndsment  was  entered. 

I>uring  the  trial  several  exception!  were  tak- 
en to  the  rulings  of  the  court,  which  It  la  not 
necessary  now  particularly  to  notice.  On  these 
exceptions,  a  writ  of  error  was  taken  to  the 
Oonrt  of  Appeals.  Several  errors  were  aasigned 
in  that  court  on  which  a  reversal  of  the  judg- 
ment of  the  CSrcuit  Court  was  prayed.  Among 
others,  was  one  that  the  eourt  emd  In  over- 
ruling  the  applicaUon  to  remove  the  eatiM  to 
the  (Srenit  Court  of  the  United  States. 

The  Court  of  Appeals  reversed  the  judgment 
on  the  ground  that  the  plaintiff  was  only  en- 
titled to  recover  the  damages  he  had  actually 
sustained  by  the  act  of  the  defendant,  which 
was  not  in  accordance  with  the  Instruction  to 
thejnry  by  the  Qrcult  Court. 

Thm  cause  waa  remanded  to  the  eourt  below 
for  further  proceedings.  A  jon  being  again 
loa*}  called  to  tii7  the  causa,  found  Oe  *dt- 


. _._  the  pIstntllTB  dam- 

undred  and  fifty  dollars.  Judg- 
enterad  upon  this  verdict,  and  til 
cause  was  again  removed  to  the  Court  of  Ap- 
peals by  a  writ  of  error,  on  certain  exeeptiou 
taken  at  the  trial. 

Among  the  other  errors  again  assigned  In  tht 
Court  of  Appeals,  waa  the  refusal,  by  the  Cir- 
cuit Court,  to  permit  the  cause  to  be  removed 
to  the  CSrouit  Court  of  the  United  States. 

The  Court  of  Appeals  affirmed  tjie  judgment; 
and  the  cause  is  now  brought  here,  by  a  writ  a< 
error,  from  that  eourt. 

It  is  unnecessary  to  notice  the  other  qnea- 
tions  raised  by  the  exceptions,  as  the  Judgment 
of  this  court  must  turn  upon  the  overruling,  by 
the  State  court,  of  the  application  of  the  de- 
fendant tat  the  removal  of  the  cvuse  to  the 
federal  court. 

In  their  opinion  the  Court  of  Appeala  iU, 


were  prosecuted  before  that  court. 

The  ISth  aeotion  of  the  Judidary  Act  el 
IT8S,  provides  nhat,  if  a  suit  he  eommeixad 
in  any  Stato  oonrt  againat  an  alleu,  or,  by  a 
dtlaen  of  the  State,  Is  brought  agiiin<t  a  citina 
of  another  State,  and  the  matter  In  dinp'He  ex- 
ceeds the  sum  or  value  of  five  hundred  dollars, 
exclusive  «l  costs,  to  be  made  to  spp^ar  to  the 
satlstsctlon  of  the  court,  and  lite  -iFrFniUini 
shall,  at  the  time  of  entering  lilii  uppn;«Doa 
in  such  State  eourt,  file  a  petition  for  the  re- 
moval of  the  cause  for  trial  into  thr  next  Cir- 
cuit Court,  to  be  held  in  the  district  Mlitrc  tbs 
suit  is  pending,  and  offer  |;ood  and  suffivieat 
surety  for  its  entering  in  such  roui  t  on  the  flnt 
day  of  its  session  copies  of  nxid  process  against 
him,  and  also  for  his  then  appearing  and  rntcr- 
ing  special  bail  in  the  cause,  if  spi'iiHl  hail  wss 
originally  requisite  therein,  it  shall  Chen  he  the 
duty  of  the  State  court  to  accept  the  sore^, 
and  proceed  no  further  in  the  cause." 

In  the  declaration,  the  plaintiff  laid  his  dam- 
ages at  the  aura  of  one  thousand  dollars,  as! 
this  waa  the  amount  namad  in  the  writ. 

Under  the  above  section  it  must  he  made  Is 
appear  to  the  satisfaction  of  the  State  coint 
that  the  defendant  is  an  alien,  or  a  dtiscn  of 
some  other  State  than  that  In  which  suit  is 
brought;  and  that  the  matter  in  ooatrovenj, 
exeluilve  of  costs,  exceeds  the  sum  of  five  hna- 
drcd  dollars. 

''It  being  adraittad  on  the  record  that  ['l*-! 
I  defendant  was  a  dtlien  of  Pennsylvania, 
and  the  plaintiff  a  dtiien  of  Kentucky,  the 
only  quesUoa  before  the  court  was  the  amount 
in  Caputs.  The  damages  claimed  in  the  writ 
and  declaration  were,  unquestionably,  the  sun 
in  controversy.  This  Is  not  an  open  questioa. 
It  has  been  often  decided  that  if  the  plaintiff 
shall  recover  lees  than  Ave  hundred  dollars  it 
cannot  affect  the  Jurisdiction  of  the  eourt,  a 
greater  anm  bdng  claimed  in  his  writ.  But  ia 
such  case  the  plaintiff  does  oot  recover  his 
costs,  and  at  the  discretion  of  the  eourt,  he  m^ 
be  adjudged  to  pay  costa. 

The  damagea  claimed  by  the  plaintiff  in  Ui 
writ  glvea  Juriadiction  to  the  eourt,  whether  M 
be  an  original  ault  In  tte  Circuit  Court  of  the 
United  Stataa,  or  brought  here  by  peUtiM  from 
a  State  court.  From  the  dedaion  of  tbs  Stata 
Jndga^  ha  seamed  to  oonaidat  the  applieatioa 
PMOfS  !•• 


Toicraiiti  T.  Wan 


for  tha  remoTKl  of  tli«  ckum  ■■  ■  nutter  t«  be 
^■cidad  bf  his  discretion.  But  ht  miut  exer- 
«lae  ft  legkl  discretion.  The  defendant  wkb  en- 
titled to  a  right  under  the  law  of  the  United 
BtAtes;  and,  on  tlie  facta  of  the  case,  the  judge 
had  no  discretion  to  withhold  that  right.  No 
objection  can  be  made  to  the  form  of  the  ap 
plication,  nor  to  the  facti  on  which  it  war 
nmnded.  This  being  clear.  In  the  language 
of  tlie  abore  act,  it  was  the  dntv  of  the  State 
aourt  "to  proceed  no  fiu-thcr  fu  the  cause." 
And  erery  ste^  subsequentlT  taken,  in  the  ex- 
•rdse  of  a  junsdiction  in  the  case,  whether  In 
tbe  same  court  or  in  the  Court  of  Appeals,  was 
eoram  nan  judice. 

This  is  the  first  instance  known  t«  us  in 
•rhicb  a  State  court  has  refused  to  a  part;  a 
right  to  remove  his  cause  to  the  Circuit  Court 
of  the  United  States.  And  it  is  impossible  to 
ooDceive  of  a  case  In  which  the  right  of  re 
noval  eoold  be  more  unquestionable  than  in  thli 

OH*. 

One  great  object  in  the  establishment  of  the 
ooarts  of  the  United  States  and  regulating  their 
hrisdictlon  was  to  have  a  tribunal  In  each 
State,  presumed  to  be  free  from  local  Influence, 
■ad  to  which  all  who  were  non-residenta  or 
Aliens  might  resort  tor  legal  redress.  Bnt  this 
object  would  be  defeated  if  a  State  Judge,  in 
the  exercise  of  his  discretion,  maj'  denj  to  the 
partjr  entitled  to  it  a  removal  of  his  cause. 

A  more  summary  remedy  might  have  been 
pursued  by  the  defendant  than  the  one  which 
106*]  this  court  can  now  give  to  bim.  'But 
the  cause  being  brought  before  us  through  the 
Snpreme  Court  of  the  StaU,  we  reverse  the 
Judgment  of  affirmanoe  by  that  court,  and 
oirect  the  cause  to  be  remanded,  with  instruc- 
ttoBS  that  It  shall  be  transmitted  to  the  Circuit 
Court  of  the  State,  which  shall  be  directed  to 
•nter  an  allowance  of  the  petition  of  the  de- 
fendant for  the  removal  of  the  cause  to  the  Cir- 
enit  Court  of  the  United  States  for  the  District 
at  Kentucky,  nunc  pro  tunc. 


tO«»]  'JOHN  TOMPKINS,  rarvlHng  part- 
ner of  John  Tompldns  and  Adam  Murray, 
trading  under  the  Arm  of  Tompkins  ft  Mur- 
ray, Complainants  and  Appellants, 

IiBONABO  WHEELER  et  al.,  Defendanta. 

Aaaignment  for  beneUt  of  creditors — preference 
— accejrtance  of  deed  presumed — continued 
poasession  of  property  by  assignor — evidence. 


A  bill  to  set  sslde  a  deed  of  assignment,  made  bf 
•■   Insolvent  debtor,  (or  the  purpose  or  secnrlni 


the  parment  ot  his  debts  to  certain  saumereted 
cndltors,  to  the  eiclasion  of  tlu  eomplalnant,  alaa 
a  eredllor  of  the  asslnor,  aod  of  others. 

A  debtor  ma;  lawfully  applr  bis  propsrtjr  to  the 
psjment  of  tbe  debt*  ol  such  creditors  ss  he  ma; 
cbooK  10  prefer;  and  he  okaj  elect  the  time  when 
It  !■  to  be  done,  eo  as  to  make  It  effectual ;  and  such 
prifereuce  muit  luccssarll;  operata  to  the  prej- 
udice of  creditors  not  provided  tor,  end  cannot 
fumlib  BDj  evidence  el  fraadalent  IntsntloB. 

The  case  of  Uarbnrj  v.  Brooka,  T  Wheat  MW. 
aod  11  WbeaL  T8,  dted. 


J)  the  ■ „ ,  — . 

After  the  anlgDiDent,  th«  credftars  for  whose 
benefit  the  same  was  losde,  neglected  to  appoint 
an  agent  or  trustee  to  eiscota  it,  and  the  proper^ 
asBl^ed  remsloed  In  the  hands  ol  the  asslsnor. 
The  property  consisted  prlndpallr  el  choses  In 
action,  which  the  aaslcnor  went  on  to  collect,  and 
divided  the  proceeds  smoDg  the  eredltore,  under 
the  assignment.    No  one  ot  the  creditors  r—  '<•- 


cunutanees  did  n 


APPEAL  from  the  Clretdt  Court  of  tb« 
United  States  for  the  District  of  Kentucky, 

In  the  Circuit  Court  of  Kentucky  a  bill  waa 
Bled,  on  the  equity  side  of  the  court,  for  tha 
purpose  of  setting  aside  a  deed  of  assignment 
or  mortgage  made  by  Leonard  Wheeler,  for  tha 
purpose  of  securing  certain  of  his  creditors,  la 
preference  to  tha  complainant,  who  was  also  « 
creditor. 

At  the  November  Term,  1837,  of  the  CSreuIt 
Court,  the  complainants  had  obtained  certain 
judgments  agninst  the  defendant  Wheeler;  and 
on  the  application  of  the  defendant,  it  was 
agreed  that  no  executions  should  be  issued  upon 
those  judgments  until  February,  1B38.  Tha 
debt  on  which  the  judgments  had  been  ob- 
tained 'amounted  to  twelve  thousand  [*107 
dollars,  which  had  been  purchased  by  the 
plaintiffs  for  one  thousand  dollars,  the  defend- 
ant having  failed  In  1S14,  and  thia  being  one  of 
the  debts  due  by  htm  at  the  time  of  his  failure. 
"     afterwards  entered   Into  buainess  In  Ken- 


Five  days  before  the  time  when  tha  com- 
plainant hid  a  right  to  laaue  exacutlon  on  tha 
judgments,  Leonard  Wheeler  executed  a 
general  assignment  or  mortgage  of  all  his 
property.  The  assignment  provided  for  the 
payment,  In  the  Bret  place,  of  all  his  debts  con- 
tracted since  his  failure.  In  1S14,  giving  to  them 
a  priority  or  preference,  "as  all  h' 


(ectQSI  from  the  momeot  of  Its  eieentlon.  tb 
lo  dellTerr  of  it  to  tbs  grantee,  c 

an*  person  tor  his  use.     The  f-i — • —  "•■ — 

dallrered  the  deed  to  a  third  pen 

"--   Intending  to  renounce  ail  control  over 

Ird  DFreon  was  not  tta<  agent  ot  the 
-■■■■  "- Tefte  or  • 


«  of  the  dcpd  till  atlM 
Held,  tbat  tbe  deed  waa 


WBV'Hrvq.    ID    tnp   |irf 

ttet  he  delivered  it 
la  Ua  own  i 
<•  In.  «d. 


tjie  death  of 

VTV.     Oarnous  v,"Knlrt" 

B  »uwl.  *  R,  340 ;  B  B.  *  C,  4T1 :  Barlow  v.  Hen- 


an 


Surauu  Coun  or  the  Uritb*  SxAm. 


4lTld«d  Into  tvo  tfuM&"  It  proTided  that 
wnong  hla  old  debU,  ont  of  the  lurpliu  of  his 
Mtate,  which  waa  expected  to  remein  after  the 
Btst  and  Mcond  cUh  of  preferred  d«bta  had 
beni  wtiafled,  that  certain  debts  due  bjt  him  in 
IBU,  tha  Judgmanta  in  favor  of  the  plaintiffs 
■ot  being  among  tb«m,  ihould  be  paid;  and 
not  baliortng  the  effect*  auigned  would  extend 
b«7ond  the  pajmcoit  of  theae  debts,  no  othen 
were  deaignatM.  The  aaiignment  then  pro- 
eaada  to  aaaign  and  tranafar  all  the  properly 
•ad  affeeta  to  the  erediton  of  the  flrit  and 
MCOnd  daaa  fn  tmat  to  M7  the  debti  according 

to  the  prBfarencea  and  elaat"    "       -" 

"■-■-ig  to  t 

1,  power  to  noninato  and  ai 
nuij,  or  tnutee,  to  earry 
the  Inatnunent  into  full  effect. 

On  the  10th  of  Februarr,  1838,  writa  of  fieri 
adaa  were  {tsued  on  the  Judgment!,  which  were 
nturned  by  the  marahal  nulla  bona. 

The  appellant  filed  a  Ull  ia  the  Clreuit  Oourt, 


gtving  to  the  lald  erediton,  or  a  majority  of 

uieni,  power  to  nominato  and  appoint ' 

•ttorne;,  or  tnutee,  to  earry  the  p 
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Toid, 

alio  allseed 
for  the  eoneealmant  of  propertj,  and  aUo 
nominal  oreation  or  Inereaae  of  debta  w'nieii 
were  included  la  the  preferencea  made  by  ttic 
aseignment,  aad  other  acta  of  fraudulent  col- 
Inaion:  and  alao  it  allend  that  the  property  aa- 
aigned  had  been  left  Tn  the  hand*  of  the  ai- 
■Ignor,  and  the  creditors  had  never  appointed 
nn  Kent,  or  truat«e,  who  had  talcen  charge  or 
diiwion  of  the  property  aaaiened.  In  the 
108*]  'opinion  of  the  court,  deHvered  by  Mr. 
Jnatice  Thompion,  other  facta  are  ttated,  which 
are  t^en  notice  of  by  the  court. 

The  Circuit  Court  made  a  decree  diamiasing 
tte  Ull,  and  the  eomplainanta  prosecuted  this 

The  eaae  waa  aubmltted  to  the  court  on  a 
printed  aivument,  bf  Mr.  Ogdcn  for  the  sppel- 
lant,  and  by  Mr.  Cnttenden,  who  presented  to 
the  oourt  the  printed  argument  of  Mr.  VL  C. 
johnM^  for  tlte  appellee. 


Mr.  D.  B.  Ogden,  for  the  appellantt 

The  right  awl  power  of  a  debtor  to  glra  a 
preference  to  eome  bona  flde  creditor*  onr 
other*  ia  not  denied.  But  eucb  preferencea  an 
no  favorite*  in  a  court  of  equity,  in  which 
"equality  ia  equity;"  yet,  inasmuch  as  auch  a 
deed  is  good  and  valid  at  law,  equity  followi 
the  law,  and  will  aupport  it. 

But  a  court  of  chiiiii-ery  will  look  narrowly 
into  all  the  circumalnnces  of  Ihe  cni-c,  and  if 
they  find  the  deed  tainted  in  the  sinullriit  de- 
gree with  fraud  they  will  declare  it  void.  A 
preference  may  be  given  to  some  credlturs  ova 
others;  but,  in  giving  that  preferenL'e.  thedcbler 
must  act  bona  flde.  Independent  of  (be  quM- 
tiona  of  law  arising  in  this  case,  there  an 
strong  dTcumatancea  to  ahow  that,  in  maldn| 
thia  aaalgnment  the  defendant,  Wheeler,  did  not 
act  with  good  faith  towards  the  complsinant. 
He  obtained  from  him  an  agreement  to  post- 
pone isBuing  any  executions  upon  his  judg- 
ments until  after  the  first  of  February;  it  wit 
in  bad  faith  for  him  to  avail  himself  of  this 
poatponement,  thus  obtained,  to  place  all  bit 
property  out  of  the  reach  of  an  exaeutioa.  B 
is  evident  that  this  assignment  was  made  ta 
defraud  and  injure  the  eoQiplainant,  and  to  pn. 
vent  his  recovering  hi*  debt. 

Another  itrong  circumstance  against  the  fair- 
ness and  gnod  faith  of  thia  assignment,  ia  the 
following:  The  assigumeDt  directs  that  aa  oU 
debt,  dee  from  him  to  F,  &  J-  Sexton,  of  Hew 
York,  far  the  sum  of  three  thousand  one  hna- 
dred  and  twenty  dollars,  .with  interest  at  thi 
rate  oF  ttx  per  cent,  from  August,  1814,  shall 
lie  p.-iid;  and  it  alao  recitea  that  this  debt  haa 
been  assigned  to  Norman  Porter,  who  now  bold* 
the  same. 

Now,  tliisNorman  Porter.it  appears  thrai^> 
out  this  recurd,  1*  one  of  the  most  ['lOI 
intimate  friend*  of  Wheeler,  and  one  of  thcas 
favoritea  for  whom  he  wished  to  provide  in 
preference  to  the  complainant.  Forter'a  answer 
states  that  he  paid  three  hundred  and  aavo 
dotlara  and  fifty  cents,  KentucVy  money,  fat 
the  debt  of  F.  A.  J.  Sexton,  in  January,  ISSfc 


AW.  MS. 

A,  bavint  reealTMl  aoneTs  from  B,  privatelj  ana 
without  anr  eommanleatloD  with  B,  prepared  and 
•lenited  a  mcrtnire  to  blm  for  the  imouat.  A  re- 
tained the  deed  In  his  eo«ti>dT  for  twelve  yeara,  and 
then  died  Insolvent.  After  bis  death  the  deed  was 
discovered  In  a  chest  containing  fall  tltle-dci>ds. 
Held,  thst  tbo  deed  waa  not  an  eecrow.  there  being 
B*  evidence  to  ahow  that  It  was  executed  rondl- 
tlonallT.  bat  tbat  It  took  effect  from  tts 
and  wM  eood  — '--*  *•-  — •"• — 
Beott,  «  mo.  I 


t   A'a   crcditora. 


J  itther  made  a  deed  of  land  to  hla  eon.  \b  can- 
mUtrmOm  at  aarrlce*  and  aBscUon.  taUns  a  Uti 
'04 


lesse  ot  the  premises  Iron 

,. ,   ._   keep  Vhcin  prlvatefy  for  tbt 

Srantee,  The  third  person  sfterwards  fallinc  sl^ 
IS  father  took  bsek  the  papers,  but.  It  appesna, 
only  for  safe  keeping.  After  the  fsther's  desth, 
the  deed  was  toand  smong  his  pspera  br  his  SM 
and  put  OS  record.  Held,  that  under  the  peeollu 
clrcumstBDcea.  and  the  Iran  met  I  on  hfiag  betina 
father  and  son,  there  wis  a  good  dellverr  ot  thi 
deed.     Brown  v.  Brown,  1  Wood  J<  H.  ZZ5. 

9  delivered  to  the  part;-  or  his  sMb 
stringer,  It  Is  sbeolute.  sod  psrartrl- 
dltlona  qnallfrlos  tbe  delivery  Is  ta- 
Worrsll  V.  UuDD^  1  Bcld.  229 ;  QUtal 
Idb.  Co.  SB  Wsnd.  13 ;  Cocka  v.  Bait- 

signed,   sealed  and  dcposttsd  ma  S 

ilderstlOD  la  not  revocable  bj  tit  if 

It  according  to  the  terma  ot  tbe  igrie- 

poilt.      The  depoaltarv   of  an  escre*, 

such   eircumstaneea.  la  as  mneb  tkt 

grantee  as  of  tbe  grantor,  and  he  li  u 

much  boaod  to  deliver  the  deed  on  performasn  ot 

the  eondltlDQ  aa  he  Is  to  withhold  It  until  perfim- 

ance.  3  Washb.  on  Reil  Prop.  eh.  4.  I  3,  nk  m. 

372.  STS:  Shtrler  v.  ATrea,  14  Ohio,  SOT :  BuriM 

T.  Lawson.  13  Johns.  2SS :  Belden  v.  Carter,  4lw> 

86 :  Batch  V.  Hatrb.  9  Haas.  30T :  JaAson  v,  tarn- 

Isnd,  A  Wend.  SSd :  Btanton  T.  Miller.  1  Tb<na)k  t 

C-  N.  T.  2,1,  35. 

Whether  the  deed  can  take  effect  witboat  setail 
delivery  mir  be  douhtful :  but,  when  detlTcirt  Its 
.  deUven  lelstes  back  to  the  time  of  dapoalt  K ;  4 
'  tftaVa  C<».  VU\  Vua^sn.  ^.  IBUsr.  atov*  stM. 
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He  began  to  negotiate  for  It  tn  December,  I83T. 
He  purcbaaed  it  without  anj  VTaDgement  with 
or  •iigge«tion  trom  Wheeler.  Ho  had  heard  of 
the  proaecution  Iqr  Winter,  and  of  Wbeeler't 
Intention  to  aMien  his  property  for  the  beneSt 
of  hie  other  ere£tOf«,  to  prevent  Wlnt«r  from 
rMOvering  the  amount  of  his  judgment!;  and 
he  therefore  bought  up  thii  debt  of  the  Sextons. 
The  amount  of  principal  and  interest  on  this 
debt,  calculating  the  interest  at  sis  per  cent. 
tnm  Angust,  1814,  to  November,  IS37,  is  sever 
thousand  four  hundred  and  twenty-two  dollars 
ftnd  forty  eents;  which  this  Mr.  Porter  receives, 
aad  for  which  he  paid  but  three  hundred  and 
■even  dollars  and  fifty  cent*. 

The  assignment  purports  to  convey  his  wop- 
crty  directly  to  the  ereditors  named  in  It.  There 
il  no  proof  that  it  was  delivered  to  any  of  them, 
■nd  it  is  in  proof  that  several  of  the  creditors 
never  knew  of  its  existence. 


Is  evidence  of  fraud.  1  Potera,  SGS;  4  Mason, 
tSl;  3  Maule  &  Selw.  371;  16  Johns.  STl;  i 
Kbb,  445,  Kentucky  Reports. 

The  assignment  gives  the  creditors  power  to 
name  a  trustee  to  take  the  property ;  no  such 
trustee  has  ever  been  appointed.  The  sale  of 
■ome  property  to  Putnam  was  evidently  made 
for  the  mere  purpose  of  preventing  the  judg- 
ment creditor  from  recovering  his  demand;  and 
Is  therefore  void.  Cowp.  434;  1  Burr.  474;  1 
Gamp  bell,  333. 

This  assignment,  the  court  win  recollect,  was 
made  but  four  or  five  days  before  the  time  dur- 
ing which  execution  was  to  be  stayed  expired, 
and  the  negotiation  which  brought  about  the 
aasignment  of  this  debt  of  the  Sextons  was  not 
entered  upon  by  Porter  until  December,  long 
after  the  judgments  were  entered,  and  Porter 
Umself  admits  that  he  knew  of  the  Intended 
HOignment  by  Winter,  and  that  their  debt  was 
to  be  provided  for.  It  appears  that  a  more 
fraudulent  attempt  than  tiiis  to  give  a  prefer- 
110*]  ence  "over  a  bona  fide  creditor  rarely 
oecura.     7  Peters,  606;   2  Gallia.  6S7;    Picker- 


*%: 


71. 


.  Jobtuoa,  for  the  appellees  i 

The  assignment  of  Wheeler  to  bis  crediton 
it  charged  to  be  fraudulent,  because  it  was 
Made  by  Wheeler  without  the  knowledge  or 
uoent  of  the  creditors  therein  named,  and  was 
Bover  delivered  to,  or  accepted  by  them. 

It  Is  contended  that  the  fact  Is  otherwise. 
None  but  F.  L.  Turner  failed  to  give  assent 
to  it;  and  the  mortgage  funds  can  under  no 
oontingency  pay  his  debt;  and  his  Interest  to 
them  amounts  to  nothing.  As  to  all  who  do 
not  admit  that  they  did  not  assent,  the  pre- 
■ninption  of  law  is,  that  they  did  assent,  as 
the  deed  was  beneficial  and  had  so  condition 
attached.  See  Halsey  v.  Whitney,  4  Mason 
OL  C.  B.  200;  Wheeler  v.  Sumner,  4  Mason 
a  C  R.   1B3. 

^lis  presumption  particularly  appllea  to  all 
tte  non-residents,  as  to  whom  the  suit  Is  die- 
mlMed.  All  others  have  answered,  or  by 
■gliiiiiiiiiiil  are  considered  aa  having  answered; 
■■Mnting  to  the  mortgage,  or  stating  that  they 
woo  paid  before  process  was  served. 

It  may  not  appear  from  the  answers  of  some 
when  the  aasent  was  given,  but  according  to 
the  practice  ii  United  States  eourta,  a  matter 
M9  £.«d. 


alleged  but  not  answered  must  be  proven  on 
flnal  trial  See  Young  t.  Grundy,  0  Cruich, 
62.  If  a  more  specific  answer  had  b^i  de- 
sired, exceptions  should  have  been  taken.  All 
exceptions  to  insufficient  answere  are  expressly 
waived  by  agreement. 

In  reeard  to  delivery,  It  U  weO  eettlad  that  If 
a  deed  be  delivered  to  a  stranger  for  the  use  of 
the  grantee,  without  any  eonditioo  annexed 
making  it  an  escrow.  It  la  a  delivery  to  the 
grantee.  Sheppard's  Tondistone,  68.  Li 
this  case  the  deed  was  delivered  to  the  clerk  of 
the  Fayette  County  Court,  for  the  nee  of  the 
grantees,  to  be  recorded  in  his  ofllce.  It  has 
also  been  decided,  that  if  a  deed  of  feoffment 
be  made  to  four,  but  only  delivered  to  three  of 
them,  and  livery  of  seisin  made  to  the  three 
for  the  use  of  all,  withont  the  assent  of  the 
fourth,  and  when  It  comes  to  his  knowledge, 
he  disagrees  to  it,  still  the  freehold  Is  in  him, 
and  so  remains,  until  disclaimer  in  court;  and 
BO  if  a  deed  *be  made  of  goods  and  [*111 
chattels,  and  be  delivered  to  a  stranger  for  the 
use  of  donee,  there  the  goods  and  cluittels  vest 
in  donee  before  notice  or  agreement;  but  tn 
this  ease  donee  may  make  refusal  in  pais,  and 
by  such  refusal  the  intcreat  is  devested.  Sea 
Butler  and  Baker's  case,  3  Coke's  Reports,  20, 
27.  See,  also,  the  case  of  Doe,  on  dem,  Gamons, 
V.  Knight,  6  Bam.  A,  Cress.  071,  for  a  full  ar- 
gument on  the  effect  of  delivery  to  a  stranger, 
and  for  a  collation  of  all  the  authorities.  Ao- 
eording  to  these  principles,  ao  far  as  the  rest- 
ing of  legal  title  is  concerned,  it  matters  not 
whether  the  grantees  were  consulted  or  knew 
of  the  deed  or  not;  the  property  embraced  in  It 
was  veated  in  them  by  force  of  the  delivery  to 
the  cleric  tor  their  use  unUl  their  disagreement. 

In  cases  of  deeds  of  tmat,  where  the  prop- 
erty Is  conveyed  to  a  stranger,  for  the  beneOt  of 
creditors,  and  these  ereditora  not  nartiea  to  the 
deed,  it  has  been  decided  by  this  court,  in 
Marbury  t.  Brooks,  7  Wheat.  660;  and  Brooks 
V.  Marbury,  11  Wheat.  78;  Brashear  v.  Weat, 
7  Peters,  008;  also,  in  the  cases  of  Halaey  v. 
Whitnej,  4  Maaon'a  0.  0.  R.  200;  and 
Wheeler  v.  Sumner,  4  Mason's  G:  0.  B.  183, 
that  the  assent  of  the  creditors  Is  not  necessary 
to  the  validity  of  such  a  deed;  and  la  the  caaa 
of  Marbury  v.  Brooks,  supra,  an  assent  after  a 
creditor  bad  attached  the  goodi  waa  decided  to 
be  sufficient  to  make  the  deed  valid  from  Ita 
execution. 

The  rule  that  in  absolute  saica  of  chattels 
the  possession  remaining  with  the  grantor  is  a 
fraud,  per  se,  has  been  fully  recognited  In  Ken- 
tucky; but  it  Is  equally  well  settled  that  this 
rule  haa  no  application  to  mortgages  and  deeds 
of  trust.  See  S  LitUU's  Keports,  243 ;  1  J.  J. 
MarshaU,  262;  8  J.  J.  Marshall,  408.  In 
Snyder  v.  Hitt,  2  Dana,  204,  the  court  say 
that  the  possession  of  the  mortgageor  Is  not 
fraudulent,  end,  in  general,  no  evidence  of 
fraud.  Thia  court,  in  the  Unitod  SUtee  v.  Eooa, 
etc  1  Cranch,  71,  decide,  that  where  the 
deed  provides  for  the  grantor  retaining  poasea- 
slon.  It  Is  not  fraudulent,  and  in  1  Peters,  449, 
the  rule  is  held  only  to  apply  where  the  pos- 
session of  the  grantor  is  inconsistent  with  the 
deed. 

The  reason  of  thia  distinction  In  Kentucky 


gageor  la  wA  \neanau\ 
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quired  to  b«  raeordi 
lis*]  "Th*  equity  of  redemptiOD,  or  result' 
ing  tnut  of  grantor,  and  hit  Interest  in  freeing 
himielf  from  debt,  b;  making  the  property  as 
CTiiUble  *M  poeaible  for  that  purpose,  are  such 
actual  and  legal  Intereiti  in  the  property  oe  all 
eourta  will  renrd  and  protect,  mud  are  such  in- 
terMts  as  render  it  not  only  consUteDt  with  the 
tnuitsctioB,  but  highly  beoeSdRl  to  all  parties, 
that  the  debtor,  if  honest  and  capable,  should  re- 
main In  the  jtoaseBsion  of  the  sncumbered  prop- 
erty. He  b  the  person  best  acquainted  with 
tte  property  and  its  capabilities,  and  his  inter- 
est perfectly  eoinddea  with  that  of  the  ered- 
ItoTS,  in  making  it  as  valuable  as  possible. 

There  can  be  no  doubt  that  the  assignment 
In  question  Is  not  an  absolute  sale,  but  a  mort- 
gage or  deed  of  trasL  The  property  is  aasigned 
for  tbe  purpose  of  paying  the  debts.  Upon 
thdr  payment,  the  property,  by  operation  of 
law,  results  to  the  R'antor.  But,  by  whatever 
name  It  may  be  called,  it  is,  in  substance  and 
reality,  a  mortgage;  and  Wheeler  has,  in  tbe 
property,  all  the  interests  which  are  above  enu- 
meratol  as  appertaining  to  the  mortgageor: 
and  there  is,  conaequently,  tbe  same  consis- 
tency of  his  possession  with  the  deed  that  there 
eould  be  were  it  a  mortgage,  in  tbe  most  nicely 
teehnical  sense.  Ki  the  deed  it  Is  provided, 
•ubstantially,  that  he  shall  remain  in  posses- 
slmi,  managing  the  fund,  until  tbe  grantees 
by  agent  or  oUierwiae,  take  possession. 

In  Kentucky  all  mortgages  and  deeds  of 
trust,  whether  of  real  or  personal  estate,  on 


the  county  eourts. 
Brown  and  Morebead's  Statute  Law  of  Ken- 
tacky,  Vol.  L  pages  MS,  44S;  also,  see  Session 
Acts  of  1838,  1B37,  page  US;  also.  Session 
Acta  of  1838,  1830,  page  M.  These  sUtutes 
would  change  the  rule  as  to  possession,  even 
had  it  previously  existed,  by  destroying  tbe 
reason  of  it.  In  regard  to  diattels,  the  only 
ownerabip  the  worla  can  know  Is  the  contln- 
oad  poasesaioii.  Bdng  capable  of  ttansfsr,  by 
tba  most  secret  eontraota,  without  the  least 


limit  did  not  the  law  provide  for  tbeir  security 
soma  visible  test  of  ownership.  The  continued 
possession  Is  the  t«at  as  to  chattels,  but  It  is 
not  ot  real  estate,  the  title  deeds  being  the  evi- 
dence, and,  accordingly,  we  find  the  rule  does 
not  extend  to  real  estate.  In  Kentucky,  the 
notice  of  encumbrances  is  the  record,  and  pur- 
chasers and  creditors  are  completely  guarded 
1 1  a*]  against  being  'defrauded  by  mort- 
gages, etc.,  by  an  easy  referenoa  to  the  office 
of  the  County  Court. 

The  pro|»erty  is  not,  however,  of  the  charae- 
tar  to  which  the  rule  applies.  Consisting  of 
abases  In  action,  they  are  incapable  of  viiibla 
poasession,  and  pass  by  assignment.  So  this 
aonrt  held  in  the  esse  of  Spring  v.  The  South 
Oarolina   Insurance   Company,   8   Wheat.   2S8. 

If  a  debtor  givea  up  all  be  has,  to  bona  tide 
creditors,  and  such  all  he  baa  provided  for  are 
admittod  to  be,  and  he  reaerrea  no  right,  power 
OT  benefit  to  himself,  it  Is  impossible  that  this 
can  be  ffandulent.  Tbe  law  not  only  does  not 
eondemn,  but  amtrovea  and  sanctions  it.  See 
the  lumiBon*  opinion  of  Jnatiea  Story  In  tbe 
*«• 


case  of  Halsey  v.  Whitney,  4  Ibson  0.  OL  S. 

207,    and    tbe    numerous   Mtborities    oollatai 
and  ably  commentod  on. 


Mr.  Justice  Thompaon  daUrend  tbe  oplnfam 
of  the  court: 

This  is  an  appeal  from  tbe  Qrcuit  Court  of 
the  United  SUtes  for  the  DUtrict  of  Kentucky. 

The  bill  filed  in  the  court  below  was  for  tbe 
purpose  of  setUng  aside  a  certain  deed  of  aa- 
slgument,  made  and  executed  by  the  defend- 
ant, Wheeler,  for  the  purpose  of  securing  to 
certain  enumerated  creditors  the  avails  of  bis 
property,  to  the  exclusion  of  the  complainanto; 
and  that  the  complainant  may  be  decreed  to 
have  satisfaction  of  his  judgments  set  out  in  the 
bill,  out  of  the  property  conveyed  by  IlieJeed. 

The  bill  seU  out  that  at  the  November  Term 
of  the  Circuit  Court  of  tbe  United  States,  in 
Kentucky,  tn  the  year  1837,  the  compluinant  re- 
covered two  judgments  against  Leonard  Wheel- 
er; one  for  the  sum  of  four  thousand  dollars, 
with  interest,  from  the  21st  of  February,  1814, 
and  the  other  for  eight  hundred  and  ninety  ona 
dollars  and  ftfty'thne  cents,  with  interest  for 
the  same  time;  upon  which  judgments  execu- 
tions were  not  to  Issue  until  the  let  of  Febru- 
ary, 1838,  at  wldch  time  exeeutlons  were  duly 
issued,  and  put  into  the  bands  of  the  mBrsliu 
of  the  district  to  be  executed;  upon  which  the 
marshal  returned  that  he  found  no  property  of 
which  to  make  tbe  money  on  the  executions. 

The  biU  further  sUtes,  that  on  tbe  87th  el 
January,  1838,  the  said  Leonard  Wheeler,  by 
deed  of  trust  or  assignment,  made  a  conveyanot 
to  certain  of  his  pr^erred  and  specified  credit- 
ors (of  'which  the  complainant  woe  not  [*1I4 
one)  of  certain  property  tberdn  specified,  to  {mlt 
and  discharge  ceitain  epedfled  debts,  whi^ 
deed  was  duly  acknowledged  and  recorded  in 
the  proper  county ;  and  tbe  bill  chargca,  general- 
ly, that  this  deed  is  fraudulent  and  void.  It 
particularly  charges  that  the  deed  was  mad* 
without  the  knowled(^,  privity,  or  assent  of  the 
creditors  named  therein,  and  who  are  the  parties 
to  whom  tbe  deed  is  given.  That  tbe  deed  was 
never  delivered  to  nor  accepted  by  tbe  granteea. 
Tluit  it  was  made  with  Intent  to  deceive  and  de- 
fraud lua  just  ereditora,  who  were  not  included 
in  its  provisions.    That  the  possession  of  tbe 

Eroperty  conveyed  by  said  deed  was  retained 
y  the  said  Wheeler,  and  never  delivered  to  tba 
parties  of  the  second  part,  or  any  one  of  them. 
That  the  deed  was  lodged  in  the  clerk's  office, 
for  record  after  the  rendition  of  the  complain- 
ant'a  Judgments,  and  but  a  short  time  before  be 
woa  authorize!  to  issue  execution  upon  hia 
judgments. 

It  further  charges  that  the  sale  of  tbe  goods 
to  Joseph  Putnam,  one  of  tbe  creditors  named 
in  the  deed  of  trust,  was  fraudulent,  and  with- 
out any  valuable  consideration;  and  that  tbe 
business  was  afterwards  conducted  in  the  nam* 
of  the  said  Putnam,  but  for  tho  use  in  whole  or 
in  part  of  the  said  Wheeler. 

It  further  charges  that  Joaepk  Swift,  another 
defendant,  has  for  aeveral  yean  past  been  em* 
ployed  in  carrying  on  tlw  grocery  business,  la 
which  the  said  Wheeler  was  Intereatcd;  and  that 


the  said  Swift  is  now  In  possession  of  goods,  or 
'^er  property,  belonging  to  the  said  Wheeler, 
is  Indebted  to  bin  for  the  samo. 


: ;  knd  thkt  tha  note  mentioned 
d  d««d  of  thraa  thouaand  one  hundred 
Mid  mtnaij  dolUra,  w«a  pnnhuad  by  uld 
Po;tM-   for   WbveUr'a   benefit,   ud   with   his 

Tb«  bill  likawiM  ftm  Uttt  Abel  Wheeler, 
ana  of  the  prefemd  creditor*,  VMJ  kiuwer  and 
■tAta  fwrUcolkrlf  whether  ha  baa  at  wxj  time 
lent  And  adTkneed  to  Wheeler  money  or  other 
property,  and  whether  he  now  holda  anj  not«, 
or  memorandum,  or  other  orideneo  u  debt 
kgktiut  him. 

The  WU  praye  that  the  aaid  Leonard  Wheeler, 
116*]  ana  the  above  mentioned  'preferred 
ereditora,  may  anawer  ■pedally  and  partioular- 
\y  to  the  aereral  interrogatorlea  put  in  the  bill, 
in  reference  to  the  tranaactiima  between  tlWB 
•ererally  and  reapectlrely. 

The  aeveral  anawen  of  Leonud  Wheeler, 
Porter,  Putaam,  Swift,  and  Abd  Wheeler, 
eontsin  a  full  and  eiplidt  denial  of  all  the 
ehargea  contained  in  tne  Mil,  tending  in  the 
leaet  manner  to  iiutain  the  allegationa  of  fraud 
or  collueion,  or  any  aeeret  or  unfur  tranaaetione 
between  them,  or  dther  of  them,  with  Leonard 
Wheeler.  And  there  fa  no  proof  offerod  to  aua- 
tain  these  aUegationa ;  they  may  therefore  be  dia- 
miaaed  aa  wholly  oneupported. 

The  bill  eatla  npon  the  aald  Leonard  Wheeler 
to  atato  how  and  to  whom  he  delivered  the  deed 
of  tmat;  inaiiawertowhichhaatat«a,thateT«ry 
creditor  provided  for  by  the  deed,  waa  a  real 
and  bona  fide  creditor.  That  he  eonaulted  with 
«  number  of  hi*  crediton,  naming  them,  before 
maJdng  the  deed;  all  of  whom  anproved  of  it; 
and  that  he  knowa  of  none  who  olaapprored  of 
ft,  at  rejected  the  benefit  of  Ita  provudona;  and 
•«Hna  of  them  have  accepted  of  it  In  writing, 
which  (|>peara  Inr  the  exUUta  annexed  to  the 


priet] 

deed,  and  left  it  in  the  ]noper  office,  to  be 
eorded  for  the  on  of  hta  ereditora.  Ha  admita 
th*t  the  funda,  mentioned  In  the  deed  of  teuat, 
remained  in  hia  poaaeaeion;  and  that  the  credit- 
on  have  never  availed  theniaeHea  of  the  privl- 
1^0  of  appdntlns  a  truatee;  having  conflaeaee, 
aa  ha  preatimea,  in  the  eorrectneia  of  hia  man- 
Mament  of  the  huainesa.  And  he  further  atatei, 
that  he  haa  gone  on  in  collecting  the  chosei  In 
action,  and  paying  over  the  proeeeda  to  the 
ereditOTB,  aceo^lng  to  the  praviaiona  of  the 
deed  of  truat. 

The  aniwer  of  Wheeler  with  reapeet  to  the 
delivery  of  the  deed,  and  the  poMceilon  and 
management  of  the  funda,  te  eorroboratad  by 
tha  anawera  of  a  number  of  the  ereditora,  who 
aro  made  partiea,  and  called  upon  to  anawer  on 
ttaeae  poiata.  They  tay  that  they  were  eon- 
aulted before  the  deed  waa  executed,  and  ap- 
prored  of  It  then;  and  accepted  it  when  made. 
That  no  truatee  faae  been  appointed,  becauae 
tbey  had  full  confidence  In  Wbeeler,  and  de- 
alrad  Ma  to  ecothine  In  the  management  of 
tba  bnaineee. 

There  are  aevpral  amended  bdle,  with  the  an- 
il •*]  Bwera  thereto,  'bringing  up  some  new 
Battera,  bat  not  of  auffldent  importance  to 
require  any  apodal  notice.  The  above  state' 
neat  of  the  UU  and 
1*  Eh  od. 


I  prcaenta  all  tha 
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material  qneatloBa  which  arlaa  upon  the  merita 
of  thla  eaaa. 

It  ia  deemed  unneeeeeary  to  notice  the  oh- 
jectiona  made  to  tha  juriadietion  of  the  oonrt 
below,  dther  on  the  ground  that  Eliaha  L 
Winter,  the  nal  party  Gi  intereat,  should  have 
been  made  the  party  complainant  in  this  anltt 
or  that  there  ia  a  want  of  proper  partiea,  de- 
fendants, to  enable  the  court  to  make  the  decraa 
upon  the  merit*.  The  oondnaion  to  whidi  wa 
hare  arrived  supersedea  the  neeeadty  of  cMieid- 


give  a  preference  to  aome  of  hia  bona  fide  ered- 
itora, to  the  eaduaion  of  othera,  haa  not  bean 
denied  on  the  part  of  tha  complainant;  vet,  it 
has  been  urged,  In  argument,  that  auoh  pre- 
ferred creditors  are  no  favorites  in  a  court  of  chan- 
cery, where  It  la  aaid  equality  la  equity;  and 
that  a  court  of  chancery  will  look  narrowly  into 
all  tha  eircnmatancas,  and  if  it  ia  found  that  the 
deed  is  tainted  in  the  amalleat  degree  with  fraud, 
it  wiU  be  declared  ndd.  And  it  haa  bean  In- 
sieted,  that  fat  the  present  eaae  there  an  atrong 
circumstaneaa  to  ahow  that  In  making  this  deed 
of  truat,  the  defendant  Wheeler  did  not  act  in 
good  faith  towards  the  complainant.  That  ha 
obtained  from  him  an  agreement  to  poatpooa 
issuing  executions  upon  hia  judgments  until 
after  the  flnt  of  February;  and  that  a  few  days 
before  that  time  ha  made  the  assignment  in 


bad  faith,  which  ought  not  to  reoeiva  the  sane- 
tion  of  a  court  of  equity.  It  may  be  observe^ 
in  the  first  place,  tbtt  there  ia  no  evidence  of 
any  deception  practiced  by  Wheeler  to  lull  Um 
to  sleep,  or  procure  any  delay  in  issuing  exeeu- 
tiona  on  the  judgments.  It  was  d<me  in  tha 
ordinary  coarse  of  Judidal  proceedings.  And 
if  the  prindple  be  sound  that  a  debtor  may 
lawfully  apply  hia  property  to  the  payment  of 
the  debt  of  auch  ereditora  aa  he  may  chooaa  to 

rtfar,  he  m^  certainly  elect  the  time  when  it 
to  be  done,  so  aa  to  make  it  effectnaL  And 
such  mefarenoe  must  aeeessarily  operate  to  the 
prejudice  of  ereditora,  not  provided  for,  and 
cannot  furnish  any  evidence  of  a  frsudulant  in- 
tention. But  the  dreumstancea  of  the  present 
ease  are  such  aa  not  only  to  remove  aO  ground 
for  any  charge  of  fraud,  *bnt  even  of  \'ltl 
injustice  or  unfaimeaa  in  the  conduct  of  Wheelw. 
Although  it  may  be  admitted  that  John  Tomp- 
kins to  properly  made  complainant,  yet  it  la  man 
ifeat  from  the  record  that  he  is  a  mere  nominal 
puly,  and  that  Eliaha  I.  WinUr  la  tha  real  party 
in  interest.  Thia  is  shown  by  the  answer  « 
Wheeler,  and  proved  by  the  testimony  of  Wil- 
liam Fellows,  who  swears  that  in  the  latter  part 
of  1830,  or  tha  beginning  of  1837,  ^nntar, 
through  his  Ment,  applied  to  him,  to  purehaaa 
the  claim  of  Tompldns,  which  had  been  aent  t« 
him  for  collection.  That  he  offered  one  thon- 
■and  dollars  for  it,  which  waa  not  at  that  time 
accepted.  That  in  tha  summer  of  1S3T,  Winter 
himself  made  the  same  offer  which  Us  agent 
has  made;  and  again.  In  the  fall  of  1S3T,  he  re- 
newed the  offer  of  one  thousand  dollars,  and  ex- 
presaed  his  opinion  of  Wheeler's  condition,  whei^ 
with  the  opinion  of  some  other*,  who  he  anp- 
poaed  knew  Whedet's  dreumstancea,  he,  In  the 
month  Of  October,  1637,  sold  the  claim  to  Wln> 
ter  for  one  thousand  dollars,  baliavlng  that  he 
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wm»  pnrelualiig  It  for  Ott  lMa«flt  of  Whaaler. 
ThAt,  a  few  days  after  tha  lale,  he  Mcetved  > 
written  request  from  Winter  not  to  let  it  be 
known  that  h<  had  the  control  over  the  claim, 
Thna  we  aee  great  anxietj  in  W1nt«r  to  pur- 
ehaae  a  claim  against  a  man  embsrraued 
and  in  falling  elKiimatanceaj  and  the  conaid- 
eration  paid  for  it  shows  that  the  claim  must 
have  been  contidered  almost  deaperate.  Only 
one  thousand  dollars  given  for  a  claim  which, 
b^  Uw  Judsnwnts  atated  in  the  complainant's 
biU,  IndudTng  interest,  amounted  to  between 
eleven  and  twelve  thousand  dollars.  These 
dreumataneea,  independent  of  the  statements 
in  Wheeler's  answer,  are  calculated  to  cast 
•ome  suspicion  upon  the  conduct  of  Winter, 
and  to  Justify  the  inquirv,  whether  he  comes 
iato  eoiut  with  clean  hands,  and  can  justly  rc- 

C roach  Wheeler  with  bad  faith  and  unfairness 
iwards  him.  Wheeler's  circumstances  were 
aztramely  embarrassed,  if  not  desperate,  and  he 
fomid  impending  over  him  two  jud;;mentB 
amounting  to  nearly  twelve  thousand  dallars, 
in  the  hand*  and  under  the  control  of  Winter, 
who  he  had  certainly  no  reason  to  beJieve  was 
hiendly  to  him;  and  which  judgments,  if  they 
eould  have  been  enforced  to  their  full  amount, 
would  have  swallowed  up  a  great  porportion  of 
Us  property.  Was  he  not,  under  such  circum- 
stances, authorized,  by  every  principle  of  justice 
and  honesty,  to  secure  aa  far  forth  as  he  coutd 
US']  his  bona  'fide  creditors!  Thatthedebta 
at  all  the  erediton  preferred  in  the  deed  of  trust 
an  bona  flde  debts,  is  fully  established,  not  only 
by  Ute  proofs,  but  Is  admitted  on  the  reocnd,  by 
•n  agreemnt  wUdi,  among  other  thlnga,  states 
'that  the  genuineneM  of  the  debta  provided 
for  in  Wheeler's  assignment  will  not  be  con- 
tested or  called  In  question  on  the  argument." 
That  a  debtor  has  a  legal  right  to  prefer  one 
or  more  of  Ua  creditors  over  othera,  when  the 
transaction  is  bona  fide,  is  not  aa  open  ques- 
ticm  in  this  court.  That  point  was  settl«l  In 
the  ease  of  Marbury  v.  Brooks,  which  came 
twice  before  tbe  court  under  circumstances 
somewhat  different,  and  Is  reported  in  T  Wheat. 
BM.  and  in  II  Wheat.  T8.  That  this  assign- 
ment was  a  bona  flde  transaction  between 
Wheeler  and  his  preferred  creditors,  is  clearly 
wtabli^ied  by  the  proofs.  Bverv  allegation  in 
the  Ull,  snggesting  fraud  or  eollusion,  is  fully 
met  and  <teniad  by  the  several  answers,  and  Is 


legal  effect  and  operation  of  this  deed,  on  other 
grounds  than  that  of  fraud. 

That  It  was  made  by  Wheeler  without  the 
knowledge  or  consent  of  the  creditors  therein 
named;  that  it  was  never  delivered  to  or  ac- 
cepted I7  tbe  creditors,  that  poasesslon  of  the 
find  was  retained  by  Wheeler,  and  no  trustee 
^pointed  according  to  the  provisions  of  the 
tteed. 

Some  of  these  objections  are  not  founded  In 
fact.  It  Is  true  that  It  does  not  appear  that  all 
the  creditors  had  any  knowled^  of  the  deed 


named  In  tbe  deed,  that  they  were  advised  of 
the  neeessity  of  Wheeler's  securing  them,  and 
informed  of  his  intention  to  secure  them  before 
the  deed  was  executed,  and  approved  of  it,  and 
accepted    the    Ifaneflts    of   its    provisions;    and 


sine*  that  time  have  been  paid  their  debts,  ia 
fulL  And  there  is  no  evidence  that  anynw 
dissented.  F.  S.  Fuller  says  he  was  never  eoa- 
Bulted  with  about  making  the  deed,  or  informed 
of  it  before  its  execution,  and  that  he  has  nevw 
Bcceptad  of  its  provisions.  Bnt  be  does  not 
say  that  he  has  ever  refused  to  accept  of  tb 
provieious  in  his  favor;  and  he  may  not,tlieTe- 
— !,  have  precluded  himself  from  still  s 


ing.  This  deed  is  absolute  upon  its  face,  with- 
out any  condition  wliatever  attadiedtoitiand 
being  for  the  benefit  of  the  grantees,  the  pre- 
sumption *of  law  Ib,  in  the  absence  of  [*llt 
all  evidence  to  the  contrary,  that  the  grantees 
accepted  tbe  deed.  In  the  case  of  Marbury  v. 
Brooks,  it  is  said  by  the  court  that  an  assign, 
ment  for  the  beneat  of  preferred  creditors  is 
valid,  although  their  assent  ia  not  given  at  the 
time  of  its  execution,  if  they  sufaaequently  as- 
cept  in  terms,  or  by  actually  receiving  thabsa- 
edt  of  It.  Deeds  of  trust,  say  the  court  (U 
Wheat.  06),  are  often  made  for  the  heneOt  s< 
persoDB  who  are  absent,  and  even  for  perasas 
who  are  not  in  being;  whether  they  are  for  the 
payment  of  money  or  for  any  otiier  porposi^ 
iind  no  expression  of  the  aaaent  of  the  persoia 
for  whose  benefit  they  are  made  haa  been  re- 
quired, aa  preliminary  to  tbe  vesting  of  uis 
legal  estate  In  the  trustee;  such  trusts  have 
always  been  executed  on  the  Idea  that  the  deed 
was  complete  when  «xeeuted  by  the  parties  ta 
it.  The  omission  of  creditors  to  assent  to  the 
deed,  or  to  claim  under  it,  may,  under  sus- 
picious circumstances,  afford  soms  evidence  of 
fraud-  But  real  bona  fide  creditors  are  rarely 
unwilling  to  receive  their  debta  from  any  hai^ 
that  wUl  pay  them.  It  b  not  true  that  tbe  died 
remained  In  the  possesion  of  Wheeler;  it  was 
sent  to  the  clerk's  iffioe  to  be  raoorded.  It  was^ 
ot  course,  placed  in  tbe  hands  of  tbe  elerk,  to 
be  recorded  for  the  uses  and  purposes  expressed 
In  the  deed,  and  of  course  for  the  benefit  of  the 
creditors  named  in  It.  It  was  put  out  of  the 
posseasion  and  control  of  tbe  grantor.  The 
grantees  In  the  deed  are  numerous,  and  all 
could  not  have  the  actual  possession  of  It.  It 
is  laid  down  in  Sheppard's  Touchstone,  GB, 
that  if  a  deed  be  delivei^  to  a  stranger  for  the 


delivery  of  a  deed  to  a  third 

1  of  the  party  In  whoae  favor 

made,  where  the  grantor  parts  with  all 


person,  for  tbe 

It  is  made,  where  the  granted  parts 

control  over  the  deed,  is  effectual,  and  operates 


from  the  instant  ot  such  delivery. 

If  the  fund  had  remained  in  the  pc 
Wheeler  for  his  own  benefit,  it  might  haveoaat 
a  suspicion  upon  the  fairness  of  the  transaction; 
but  there  is  no  proof  of  any  such  object  or  de- 
sign, or  of  any  fact  from  which  an  Inference  <J 
mala  fides  can  be  drawn:  but  on  the  contrary 
tbe  object  of  his  oontinuing  in  the  posseeeioo 
of  the  property  is  aatisfactorily  accounted  for 
by  tbe  'circumstances  of  the  case,  it  ['110 
consisted  principally  of  unsettled  accounts,  and 
choses  in  action,  which  he  was  mueb  more 
competent  to  settle  than  a  stranger  could  have 
been.  It  was,  therefore,  for  tbe  benefit  of  the 
creditors  that  h«  c^Unua  ts  settle  m  thess 
Vt*erm  tt. 


ISU 
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MCOunU  and  p*j  over  the  inoiiejr  to  his  credit' 
on,  •■  the  proofs  shoir  thit  he  did.  Tiiii  wta 
bf  the  exprsu  content  of  Mime  of  the  creditors, 
and  the  preaumed  coneent  of  all,  ae  no  diMeut 
or  complaint  appear*  to  have  been  made  bj 
mji  aiid  no  one  had  any  right  to  complain  but 
the  partiei  who  were  to  receive  the  faenellt  of 
the  aMignment.  Thia  poweBiion  vaa  held  at 
the  will  and  pleasure  of  the  ereditora,  whkb 
the^  could  have  withdrawn  at  any  time,  if  dis- 
•atulled  with  the  management  of  Wheeler;  and 
thia  waa  a  lubstantial  compliance  with  that 
part  of  the  aaaignment  which  relatei  to  the  ap- 
pointment of  an  agent,  or  trustee,  for  the  pur- 
pose of  executing  and  fuiniliDg  the  tnuta  and 
purpoMB  of  the  aMignment.  The  creditoTs 
were,  of  courae,  to  be  the  judges  of  the  fltnesa 
and  oompetencj  of  such  agent,  or  trustee;  and 
they  were  the  onl;  parties  Interested  in  the 
faithful  discharge  of  his  duties.  No  formal 
u>pointmeDt  waa  necessary ;  an  express  or  im- 
plied assent  of  the  creditors  to  Wheeler's  acting 
■a  agent,  or  trustee,  was  all  that  could  be  re- 
quired, according  to  the  fair  interpretation  of 
tJM  assignment. 

W«  are,  accordingly,  of  opinion  that  the 
decree  of  the  Circuit  Court,  dismissing  the  bill 
without  prejudice,  be  affirmed. 

Deeiea  aOirmed. 


WHXIAH  B.  PHILLIPS  and  Henry  Bell,  trad- 
ing under  the  flrni  of  William  PhilUps  ft 
Company,  and  Bodab  Horton,  and  Nathaniel 
Terry,  Defendants  in  Error. 

Bills  of  exchange— duty  of  drawee  to  make  ap- 
plication of  funds  in  his  hauda — Uen  of  factor 
— accommodation  drawers. 


8.  *  VK,  merebanta  at  New  Orleans,  were  tbe 
(actoiB  ot  P.  A  Companj,  of  Huntsville,  Alabama. 
and  made  advances  on  cotton  shipped  to  blm.  Id 
Angnat.  1BS4,  P.  *  Compaoj  were  radebteil  to  B.  4 
MVE.,  one  tboosand  three  hundred  and  Dtteen  dol- 
lars; and  WlllUms,  tbe  aaeat  of  B,  *  M'K.,  agreed 
witb  P.  *  Company,  that  II.  *  U'E.  wonld  advance 
elAt  thonnnd  dollars  on  btlts  to  be  drawn  between 
tbe  20tb  of  April,  sod  tbe  aist  ot  JdIj.  18;IB.  b7  P- 
A  Conpanj,  and  an^  two  o(  ^olx  p«:riioDB  named, 

defradaata 

several  ehli. „   .. 

U'K.    br    P.    *    CampanT,    and   several   bills 
' 't  them  jc'— '-  -"■    ~     ■  "      -■ 


L  were  HortoD  and  Terir.  two  of  tbe 
II  tbl*  snlt.  Before  JnlT  3l>t,  1831^ 
aeuts  of  cotton   were  made  to  B.  * 


, , with  Horton  and  Terry,  and 

aolheri  witboat  them ;  all  of  whlcb  were  acctpt- 
br  B.  *  M'K.  Tbeee  bills,  wItb  tbe  advances  be- 
fore made,  amonnted  to  tnentr-nlne  thonsand  leven 
hundred  and  nlnetr-flve  dollars,  and  tbe  pi 
-  -' ^- md: 


d  tbe  proceeds  of 


B  tbe  tlqaldstlon  o 


P.  h  Company  to  tbe  eiclutloo  ot  tboae  drawn  by 
them  Jolntlv  with  Horton  end  Ter^ ;  and,  as  these 
bills  exceeded  tbe  proceeds  of  the  cotton,  tbey 
braofht  an  action  on  a  lilll  drawn  lane  4th,  1S3G. 
br  P.  it  Company,  and  Horton  and  Terry,  amount- 
loa  to  three  thousand  dollnrs.  The  Circuit  Court 
Iniilrueted  tbr  Jury,  that  It  tbey  believed  from  the 
evidence,  Ibit  at  tbe  maturity  ot  tbe  bill,  B.  * 
M'K.  hnd  suBlclent  tnnds  of  P.  It  Company  •- 


of  any  tnstmctian  from  P.  *  Company  la 

tn  ihp  application  of  the  tnnds,  B.  ft  I 

apply  them  to  pay  tbe  Mtl,  and  could 


not  hold  them  to  pay  a  bill  drawn  on  them  by  P.  * 
Company  only,  which  bad  been  accepted  by  tbem. 
and  was  not  then  due.  Held,  that  the  instructions 
of  tbe  Circuit  Court  were  correct. 

When  a  factor  makes  advancea,  or  Ineura  liabili- 
ty on  a  consignment  of  soodo,  t(  there  be  no  special 
SEreement,  he  may  sell  the  property  In  tbe  exer- 
cbe  of  a  sound  discretion,  sceordinx  to  general 
ussEC  and  re-lmhurse  bimaelf  ant  ot  the  proeecda 
of  the  sale,  and  the  conglgnoT  has  no  rifbt  to  inter- 
fere. The  lien  of  tbe  factor  for  advances  and  lia- 
bilities Incurred,  extends  not  Only  to  tbe  property 
conBlgmed.  but,  when  sold,  to  tbe  proeeeda  In  tbe 
hands  of  tbe  vendee,  and  the  aecnrltles  therefor  tn 
the  hands  of  the  factor. 

The  acceptors  of  tbe  bill  of  excbann  bavins, 
when  the  bill  became  due.  fnnds  of  the  dtaweta  in 
their  hands  snfllclent  to  psy  the  suae,  tbe  liability 
of  tbe  accommodation  drawers  was  ns  completely 
dlschsrged.  on  the  payment  of  the  bill,  as  that  of 
tbe  priDCipala. 


The  eaae,  as  stated  in  the  opinion  of  the 
court,  was  as  follows: 

"Brander  &.  M'Kenoa,  In  1833,  1S34,  IBSS, 
were  commission  merchants  at  New  Orleans, 
and  acted  aa  factors  and  agents  for  William  B. 
Phittips  ft  Company,  of  Huntsville,  Alabama, 
in  the  sale  of  cotton,  and  made  advances  there- 
on. On  all  sales  they  were  to  receive  two  and 
a  half  per  cent,  for  commission,  and  the  same 
amount  for  advances. 

In  August,  1634,  Philtipi  ft  Company  were 
indebted  to  Brander  ft  Mltenna,  in  the  sum  of 
one  thousand  three  hundred  and  Bftaen  dollars 
and  fifty-seven  cents,  for  advances.  On  ths 
16th  of  the  same  month,  John  Williama,  agent 
for  Brander  ft  IfKenna,  agreed  to  advance 
Phillips  ft  Company  the  sum  of  eight  thou- 
sand dollars  on  oills,  to  be  drawn  between  the 
20th  of  April,  and  the  31st  of  July,  18SS,  by 
them,  and  any  two  of  six  persons  named; 
among  whom  were  R.  Horton,  and  N.  Terry, 
two  of  tbe  defendants  In  error. 

Between  the  IBth  of  August,  1834,  and  tbe 
Slst  of  July,  183S,  several  shipments  of  cotton 
were  made  to  the  plaintiffs  by  the  defendanta; 
and  several  bills  were  drawn  by  them,  aome 
jointly  with  Horton  and  Terry,  and  others 
without  them;  all  of  which  wars  aeeepted  by 
the  plaintiffs. 

These  bills.  Including  the  adranesa  previous- 
ly made,  amounted  to  the  sum  of  twenty-nine 
thousand  seven  hundred  and  ninety-five  dol- 
lars and  sixty- five  cents.  Tbe  proceeds 
of  tbe  shipments  of  cotton  to  meat  theae 
advances,  amounted  to  the  sum  of  twenty* 
two  thousand  four  hundred  and  dxty  dollar* 
and  forty-three  cents. 

Ths  plaintiffs  applied  the  proceeds  of  the 
cotton  to  the  liquidation  of  the  bills  drawn  by 
Phillips  ft  Company,  to  tbe  exclusion  of  those 
drawn  by  tbem  jointly  with  Horton  and  Terry; 
and  as  the  acceptancea  exceeded  the  proceeds 
of  the  cotton,  this  action  was  commenced  on  a 
Mil  due  4th  June,  1835,  for  three  thousand  dol- 
lars drawn  by  tbe  defendants. 

On  the  trial,  tbe  court  Instructed  the  jury,  If 
they  believed  from  tbe  evidence  that,  at  the 
maturity  of  this  bill,  Brander  ft  ITKenna  had 
sufficient  funds  of  Phillips  ft  Company  In  their 
hands  to  pav  It,  and  beuaved  Horton  and  Terry 
t«t 
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Its*]  to  b«  Mcommodfttfon  *draw«n  uid 
Mcuritle*  only,  and  knew  thii  *t  the  matuiitjr 
-*  "-'-I  bill,  then,  in  the  Bbsence  of  uiy  in' 


BTKenna  were  bound  to  «>pl7  them  to  paj  this 
biU,  Mid  could  not  hold  them  to  meet  the  pAf - 
ment  of  •  Ull  drawn  on  them  bj  Phillipe  & 
Company,  which  had  been  accepted,  but  was 
Dot  then  due.  And  that  if,  when  thi«  bill  be- 
came due,  the  fundi  of  Phillips  ft  Company  in 
the  handi  of  the  acceptor!  were  iufficient  to 
pay  It,  the  Ull  waa  eitin^iabed,  and  recovery 
could  not  be  had  on  it." 

To  thi*  inetnietion  an  exception  waa  taken; 
and  the  jury  having  given  a  verdict  (or  the  de- 
fendaata,  the  plaintiffe  proaecuted  thia  writ  of 

The  CBM  waa  argued  by  Mr.  Gilpin  for  the 
plaintiiTa  in  erroi,  and  by  Mr.  Crittenden  for 
the  defendaat*. 

Mr.  Gilpin,  for  the  plaintiff*  in  errori 

The  reUtion  of  Brander  &  MKenna  with 
William  E.  Phillipe  &  Company  waa  atrictly 
that  of  prindpala  and  agente,  or  (acton.  The 
former  had  no  interest  of  their  own  in  the  cot- 
ton forwarded.  In  performing  thi*  agency, 
the  plaintiff*  acted  under  two  contracta,  the 
nature  and  mutual  obligationa  of  which  were 
well  defined  and  understood.  Their  general 
cratract  a*  agenta  arose,  by  legal  implication, 
from  the  courae  of  trade  which  had  existed 
between  thero  and  Phillip*  ft  Company  for  a 
■erie*  of  years.  They  received  their  cotton, 
aold  it,  made  payment*  and  advances,  and  were 
allowed  a  eertam  commisaion.  Their  apecial 
contract,  though  relating  to  the  same  Idnd  of 
bvalneaa,  wa*  yet  enter^  into  for  the  particu- 
lar benefit  of  Phillips  ft  Company,  and  on  par- 
ticular terms.  The  object  was  to  induce  ad- 
Tancea  from  Brander  ft  MKenna,  to  the 
amount  of  eight  thousand  dollars,  on  a  personal 
guaranty  of  certain  individual*,  independently 
of  any  eeeurity  by  shipmentc  of  cotton.  To 
the  extent  of  the  probable  security  which  such 
shipment*  would  afford,  they  were  already 
willing  to  males  advance*.  This  contract, 
therefore,  could  have  no  object  but  to  secure 
them,  If  the  whole  proceed*  of  the  cotton 
should  not,  in  the  end,  cover  the  whole  amount 
of  the  advance*. 

114*]  'Brander  ft  MTK*nna,thus  being  agents 
and  facton,  po**a*eed,  for  their  aeeurity,  all 
the  mean*  which  the  law  give*  to  peraons  in 
that  relation;  to  these  mean*  they  bad  a  right 
to  resort,  to  obtain  payment  of  all  that  waa  due 
to  them,  either  under  the  general  or  the  apodal 
eontraet.  ' 

Now,  what,  under  *uch  drouutanoeai  an 
an  agent's  right*!  In  the  first  plac^  he  haa  a 
lien  on  the  whole  property,  to  cover  hla  whole 
BabiUty;  a*  well  as  debU  that  he  haa  actually 
paid,  aa  debta  for  which  be  is  bound  to  pro- 
vide. On  the  1st  June,  1S35,  the  cotton  on 
hand  waa  not  more  subject  to  be  appropriated 
to  the  liquidation  of  a  Ull  of  William  E. 
Phillips  ft  Company,  which  Brander  ft  M'Ken- 
na  had  then  actually  paid,  than  of  one  not 
yet  due,  which  they  had  accepted.  No  prin- 
ciple is  better  settled  than  thia,  that  an 
a^nt  cannot  be  required  to  apply  property  in 
his  hands  to  a  debt  due,  if  he  has  als»  iaeurred 
a  future  liability.    The  property  may   be  held 


by  him  for  the  Utter,  aa  wdl  aa  for  the  forsMr. 
If  not,  what  agent  would  ever  make  advaneeat 
When  a  principal  sends  forward  goods  to  hla 
factor,  even  though  sufficient  to  mext  advances 
then  actually  made,  they  are  not  more  applka- 
Ue  to  those  advancea  than  to  liabilities  thenin- 
ciured  but  not  actually  due.  This  ha*  been  m- 
tablisbed  by  a  current  of  authoritiea.  Hubw. 
Fnelect.  Ub.  20,  title  B.  sec.  1,  3;  Ex-parta 
Deeze,  1  Atkyns,  229;  Godin  v.  London  Aa- 
surance  Company,  1  Burr.  4M;  Kirkman  *. 
ShawcTOsa,  6  Dumford  ft  East,  16;  Walker  w. 
Brick,  8  Dumford  ft  East,  282;  Stev«m  v. 
Robins,  12  Mass.  180;  Jarvis  v.  Rogers,  15  Haes. 
*H;  Allen  v.  Maguire,  IS  Hasa.  400;  Jolly  j. 
Blanchard,  1  Wash.  C  C  R.  266. 

If  the  property  in  the  hands  of  the  faetcr 
na*  aubject  to  be  applied  by  him  to  the  latest 
of  hi*  liabilities  a*  well  aa  to  the  earliest,  is 
there  a  different  rule  in  regard  to  the  proceed* 
of  that  property?  There  is  certainly  no  rea- 
son why  there  should  be.  If  it  be  right 
for  the  (actor  to  have  security  upon  the  one,  it 
i*  equally  proper  that  be  abould  have  it  opea 
tlie  other.  It  1*  even  more  proper,  because  the 
object  of  the  consignment  i*  not  merely  t« 
obtain  advances,  but  alao  have  aales  made  at 
any  time  when  the  *tate  of  the  market  should 
render  it  expedient  If  the  factor'*  ■ecurity 
were  lessened  by  a  sale;  If  the  proceeds  derivM 
from  the  sale  were  held  by  him  with  a  lien  leM 
effective  for  hi*  aecurity  than  the  unsold  prop- 
erty, sales  would  never  be  made  till  'the  [*1SS 
whole  conaignment  was  received.  From  the 
evidence  in  this  ease  It  is  apparent  that 
Brander  ft  HKenna  were  to  sell  the  cottoo 
"at  tbelr  discretion;"  their  rights  were  not  to 
be  altered  by  the  sale ;  the  price  they  lecdred 
for  the  cotton  remained  In  vheir  hands,  exactly 
aa  if  it  had  been  the  cotton  itself.  Their  liM 
on  the  one  diu  not  differ  from  their  lien  on  tbe 
other.  Ei-parte  Dumaa,  2  Vesey,  Sen.  SBf; 
Kruger  v.  Wilcox,  I  Ambler,  262;  Foxeroft  v. 
Devonshire,  2  Burr.  D36;  Drinkwater  t.  Good- 
win, 1  Cowp.  261;  Kinlock  v.  Craig,  8  Domfoid 
ft  East,  122,  786;  Atkinson  ».  Blliott, 7  Dumfetd 
ft  East,  376;  Hammonds  v.  Barclay,  2  East, 
227;  Mann  t.  Shiffner,  2  Eaat,  6S9;  Haille  r. 
Smith,  1  Bos.  ft  PoU.  663;  Houghton  v.  Matt- 
hews, S  Bos.  ft  Pull.  492;  Cowell  t.  Simpsca, 
16  Ves.  280;  Hudson  v.  Granger,  S  Barn,  t 
Aid.  31;  Colley  t.  Merrill,  6  Oreenl.  SO; 
Bradford  t.  Kimberley,  S  Johns.  Q  C  B.  4H; 
Brown  T.  ITGraw,  14  Peter*,  405. 

If,  then,  Phillips  ft  Company  could  not  them- 
selves have  directed  the  application  of  any 
ErtioB  of  the  cotton  forwarded  by  them,  or  ef 
I  proceed*,  to  any  particular  liability  wbkk 
Brander  ft  Mllenna  had  incurred  aa  their 
factors,  the  law  will  not  certainly  direct  such 
an  application.  It  will  only  do  *o  in  e—» 
where  a  party  might  himself  have  done  It 
Brander  ft  M'Kenna  had  the  right,  on  the  4th 
of  June,  to  appropriate  the  money,  which  w*s 
then  in  thdr  hands  aa  the  proceeds  of  the  eotUm, 
to  any  liability  due  or  to  become  due,  which 
they  had  then  incurred;  PhiUipa  ft  Comiany 
could  not  control  the  exerdse  of  that  right; 
the  court,  therefore,  will  not  do  so. 

But,  suppose  that  tbe  receipt  by  Brander  ft 
MlCcTina  of  money  derived  from  the  eale  tt 
the  cotton,  in  June,  is  to  be  considered  *a  a 
payment  t«  tbem;  still,  the*  never  appro(«l- 
'  *  nFten  18. 
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Appropriate  it.  The  erideBM  ihow*  that  they 
kept  their  account  of  the  advaneei  to  the 
MDOunt  of  ei^t  thotwand  dollars  under  the 
■pedal  contrftct,  aepamte  and  diitinct  from 
their  general  contract;  in  thie  separate  account 
tliej  never  gave  a  credit  for  the  amount  of  these 
•alee;  it  was  rendered  to  PUIUpe  ft  Company, 
and  such  a  credit  nercr  waa  claimed  by  tnem; 
Snallr,  one  of  the  ptrtnen  of  that  Arm  admit- 
ted that  the  credit  waa  properly  applied  to  the 
1S6*]  general  account,  and  althou^  *thi*  ad- 
miedon  wae  made  after  the  dissolution  of  the 
partnership,  yet  it  is  not  the  teas  competent 
evidence  of  the  fact.  Wood  t.  Braddlck,  1 
Taunt.  2Mi  Lacy  v.  ITNeiUe,  4  Dowl.  ft  ByL 
7.  Nor  were  they  bound  by  law  to  apply  it 
to  the  spedBl  account;  Phillips  ft  Company 
having  directed  no  application,  It  remained 
with  Brander  ft  U^enna  to  make  it  to  one  or 
the  other,  at  their  own  option;  and  especially 
ni^t  tbev  so  make  it  as  to  provide  for  the 
decrt  whion  was  least  secured.  Manning  v. 
Weston,  2  Vers.  608;  Goddard  v.  Cos,  2  Strange, 
1194;  Bodeuham  t.  Purchas,  2  Bam.  ft  Aid. 
46;  Peters  t.  Anderson,  S  Taunt.  001;  Bosan- 
qoet  T.  Wray,  6  Taunt.  608;  Kirby  t.  Marl- 
borough, S  Maule  ft  Selnyn,  22;  Simson  t.  Ing- 
ham, 2  Bam.  ft  Crcoa.  65;  Brewer  v.  Knapp,  1 
Pick.  237;  Dodham  Bank  t.  Chickering,  4 
nek.  840;  Blackatone  Bank  t.  Hill,  10  Pick. 
133;  Hilton  v.  Burley,  2  New  Eamp.  Rep. 
IM;  Cremer  v.  Hlggtoson,  1  Hason.  S24; 
Onlted  States  t.  Wardwell,  6  Mason,  80;  Bain- 
bridge  T.  Wilcoeka,  Bald.  63B;  Mayor  of  Ales- 
kndria  r.  Patten,  4  Cranch.  320;  neld  r.  Hol- 
land, 6  Cranch,  27. 
Mr.  Crittenden,  (or  tba  defendanta  In  error: 
No  agreement  waa  made  between  the  plain- 
tiffs In  error  and  William  B.  Phillips  ft  Com- 
pany, tliat  they  should  malce  advances  on  cot- 
ton to  be  shipped  to  tbem  from  Alabama.  In 
1834,  BO  agreemmt  waa  mad*  that  bills  should 
be  drawn  to  the  amount  of  right  thousand  dol- 
imn,  to  be  also  signed  by  emain  penona,  and 
which  Brander  ft  M'Kenna  agreed  to  accept. 
No  particular  advance  waa  made  on  any  one  of 
these  Ulls;  but  as  a  UU  or  Ulb  wai«  drawn, 
cotton  was  to  be  shipped  by  William  E.  Phil- 


funds  for  the  payment,  out  of  the  proceeds  of 
oottoB,  to  pay  the  bill  or  tails  when  due.  The 
Circuit  Court  of  Alabama  said,  that  If  funds 
were  so  provided,  they  should  be  applied  to 
pay  the  bills  as  they  became  due;  ano  they  de- 
nied the  ri^t  of  the  plaintiffs  in  error  to  hold 
funds  in  their  hands  provided  by  the  drawers 
of  the  UIIs  for  Uidr  payment,  for  the  purpose 
of  paying  bills  which  mi^t  become  due  eub- 


Mquently,  and  by  leaving  the  bills  due  unpaid, 
mbject  the  Indorsen  to  liability.  The  jury 
have  found  that  when  the  bill  on  which  this 


were  in  the  hands  of  the  acceptors  sufficient  to 
pay  them;  and  this  is  conelnsive. 

The  Irill  on  which  this  suit  was  instituted, 
ires  also  signed  by  Horton  and  Terry,  and  was 
MyaUe  in  nine  months,  according  to  the  con- 
tract with  miliams,  the  agent  of  Brander  ft 
inCenna.  The  funds  in  tbeir  hands  when  the 
bill  became  due  should  have  been  applied  to 


pay  the  bill,  without  specific  or  express  in 
structioDs.  The  obligation  to  make  this  appli 
cation  was  implied  by  the  circumstances.  On 
the  deposit  of  the  money  in  the  hends  of  an- 
other, particular  orders  for  its  application  are 
not  required.  Implied  orders  are  equivalent. 
In  this  case,  the  application  of  the  funds  to  pay 
the  first  Ull  becoming  due,  was  ordered  by  tbd 
bUI  Itself. 

There  is  another  consideration  In  this  case 
which  the  court  will  notice.  The  question  here 
is  one  In  which  sureties  are  interested.  The 
indorsers  of  the  bill  are  called  upon  to  pay  a 
bill,  for  the  payment  of  which  ample  funds 
were  in  the  hands  of  the  acceptor  when  It  be- 
came due;  and  it  Is  asked  to  apply  those  funds 
to  debts  becoming  due  afterwards,  with  whieh 
they  had  no  connection. 

Oui  the  drawen  of  tbe  blU  withhold  the 
funds  In  their  hands  until  the  final  adjustment 
of  accounts  between  them  and  the  drawers  I 
This  would  be  most  inequitable,  and  against 
the  express  terms  of  the  acceptuce.  The  ac- 
ceptance on  the  part  of  the  drawees  was  a  oon- 
tract  to  pay  the  bill  when  it  should  become 
due;  the  contract  on  the  part  of  the  drawers 
was  to  furnish  funds  to  enable  them  to  pay  it 
when  due.  The  contract  of  the  latter  has  been 
performed;  and  shall  the  contract  of  the  former 
remain  unexecuted,  to  the  injury  of  the  other 
drawers,  who  had  no  other  connection  with  the 
parties  but  upon  the  hill  t 

This  court  have  said,  in  other  cases,  that 
whenever  there  is  an  account  between  partiee 
and  rests,  the  application  of  funds  in  the  hands 
of  the  party  to  whom  money  Is  due,  is  to  be 
made  to  the  period  of  the  rests  in  the  account.' 
Outstanding  Items  In  the  account  are  not  to 
operate  to  prevent  such  appropriations.  Qted, 
Bell  T.  Morrison,  I  Peters,  351. 

The  question  in  this  case  is  only  on  the  In- 
structions of  the  court;  were  they  correct,  If 
the  facta  were  so  found  by  the  jury  t 

•Mr.  Justloe  VXeu  deUvered  the  ['lis 
opinion  of  tbe  courts 

This  Is  a  case  on  error  from  the  Circuit  Court 
for  the  District  of  South  Alabama. 

Brander  ft  M^enna,  in  1833,  1834,  1S3B, 
were  oommissioD  mercluinta  at  New  Orleans, 
and  acted  M  factors  and  agenta  of  miliam  B. 
Phillips  ft  Company,  of  Huntavllle,  Alabama, 
in  the  sale  of  cotton,  and  made  advances  there- 
on. On  all  sales  they  were  to  receive  two  and 
a  half  per  cent,  for  commission,  and  the  same 
amount  tor  advances. 

In  August,  1834,  PUIIJIW  ft  Cmnpany  were 
Indebted  to  Brander  ft  M^enna  Is  tbe  sum  of 
one  thousand  three  hundred  and  fifteen  dollars 
and  flfty-eeven  cents,  for  advances.  On  the 
ISth  of  the  same  month,  John  Williams,  agent 
for  Brander  ft  M'Kenna,  agreed  to  advance 
Phillips  ft  Company  the  sum  of  eight  thousand 
dollars  on  Ulls,  to  be  drawn  between  the  20th 
of  April,  and  the  31st  of  July,  1836,  by  them, 
and  any  two  of  six  persons  nsmed;  among 
whom  were  R.  Horton  and  N.  Terry,  two  i^ 
the  defendauts  in  error. 

Between  the  16th  of  Ausust,  1834,  and  the 
31st  of  July,  1830,  several  shipments  of  cotton 
were  made  to  the  plaintiffs  by  the  defendants, 
and  several  bills  were  drawn  by  them;  some 
jointly    with   Horton   and   Teny,   and   Otbert 
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without  them;  all  of  wUtih  were  accepted  by 
the  pluntiflfB. 

ThCM  billi,  including  the  Kdvancei  previaui- 
\j  made,  amounted  to  the  aum  of  twenty-nine 
toouaand  aeven  hundred  and  ninetj-five  dol 


amounted  to  tha  sum  of  twenty-two  thouaand 
four  hundred  and  aixty  dollar*  and  forty-thrM 

Tba  plalutilTa  applied  the  proceeds  of  the 
lottoD  to  the  liquidation  of  the  bills  drawn  by 
Phillipe  &  Company,  to  the  ezcluaion  of  those 
drawn  by  them  jointly  with  Horton  and  Terry ; 
and  aa  the  acceptaucea  exceeded  the  proceeds 
of  the  cotton,  tmi  action  was  commenced  on  a 
bill  due  4th  June,  1S3G,  for  three  thousand  dol- 
lar! drawn  by  the  defendants. 

On  the  trial,  the  court  instructed  the  Jury 
that,  if  they  believed  from  the  evidence  that 
at  tbe  maturity  of  this  bill  Brander  ft  M'Ken- 
~B  had  snfScient  funds  of  Phillips  ft  Company 


]  •ecorities  only,  and  knew  this  at  the 
maturity  of  this  bill,  then,  in  the  absence  of 
any  inatructions  from  Phillips  ft  Company.  In 
regard  to  the  application  of  the  funis,  Brander 
ft  U'Kenna  were  bound  to  apply  thpm  to  pay 
thla  bill,  and  could  not  hold  them  to  meet  the 
payment  of  the  bill  drawn  on  thcra  by  Phillips 
ft  Company,  which  had  been  accepted,  but 
waa  not  then  due.  And  that  if,  when  this  bill 
became  due,  the  funds  of  Phillips  ft  Company, 
in  the  hand*  ot  the  acceptors,  were  sufBcient  to 
pay  It,  the  bill  was  extinguished,  and  recovery 
could  not  be  had  on  it. 

To  this  Instruction  an  exception  was  taken, 
and  the  plaintitTs  in  error  contend  that  they  had 
■  right  to  hold  the  cotton  and  its  proceeds  to 
■neet  all  outstanding  liabilities  which  they  had 
incurred  on  account  of  Phillipa  ft  Company; 
and  that  they  had  a  right  so  to  marshal  tne  se- 
enrltiee.  In  the  absence  of  any  ezpresa  agree- 
mant  on  the  subject,  aa  to  save  themaelvea  from 
loss. 

Where  a  factor  makes  advances,  or  Incurs 
liabilities  on  a  consignment  ot  goods,  if  there 
ba  no  special  agreement,  he  may  aell  the  prop- 
erty in  the  exercise  of  a  sound  discretion,  ac- 
cording to  general  usage,  and  re-imburse  him- 
self out  of  the  proceeds  of  the  sate;  and  the 
eonsisnor  has  no  right  to  interfere.  The  lien 
of  a  fsctor  for  advances  and  liabilities  incurred, 
extends  not  only  to  the  property  consigned, 
but,  when  sold,  to  the  proceeds  of  the  sale  in 
the  handa  ot  the  vendee,  and  the  securities 
therefor  in  the  hands  of  the  factor.  Drink- 
water  T.  Ocodwin,  Cowp.  261 ;  Haughton  v. 
Bfatthewa,  3  Bos.  ft  Pull.  480;  Brown  v.  M'Gian, 
U  Peters,  466;  Story  on  Agency,  3B0. 

But  the  case  under  consideration  does  not 
turn  uwm  this  principle.  The  liabilities  of  the 
plslntin*  exceeded  the  proceeds  of  the  proper- 
ty consigned:  and  the  question  to  be  answered 
Is,  whether  they  can  claim  a  re-Imbursement 
from  Horton  and  Terry,  who  were  bound 
jointly  with  Phillipa  ft  Company,  in  certain 
bills  amounting  to  eight  thousand  dollars. 
Other  bills  to  a  much  larger  amount,  drawn  by 
PkilUp*  ft  Company,  without  security,  were 
tecepted  bj  the  plaintiffs,  several  ol  'vbicti 
wen  not  due,  whan  the  UU  in  controvenj  W 


came  payable;  and  the  InstmctTon  of  the  Co- 
cuit  Court  to  the  jui^  waa.  If  at  that  time  thi 
plaintiffs  had  in  their  hands  funds  of  Phillips 
ft  Company,  of  a  sufficient  smoiint  to  pay  thu 
bill,  and  they  knew  that  Horton  *and  [*13D 
Terry  were  accommodation  'Irawers,  they  wers 
bound  to  pay  it. 

When  the  plaintiffs  accepted  tUs  and  the 
other  bills,  were  they  not  aware  of  their  re- 
spective amounts  and  the  times  they  became 
duer  And  were  they  not  bound  to  take  up  tlie 
bills  at  maturity!  Of  this  there  can  be  m 
doubt.  The  hills  drawn  subsequently  to  the 
one  under  consideration,  amounted  to  flftcea 
thousand  dollars,  all  of  which  were  accepted 
by  tbe  plaintiffs.  Were  these  acceptances 
made,  to  any  extent,  on  the  credit  of  Hortm 
and  Terry  r  This  has  not  been  contended.  On 
what  ground,  then,  can  this  action  be  sustained  J 
The  application  of  payments  by  the  creditor, 
where  no  direction  is  given  by  the  debtor,  has 
no  relation  to  the  present  case. 

Had  tbe  bills  become  payable  at  the  sanie 
time,  on  acceptances  made  on  the  aame  day,  the 

filaintiffs  might  have  insisted  on  applying  the 
unds  in  their  hands  to  the  payment  of  the  notes 
without  securities.  But  this  would  have  bees 
a  very  different  ease  from  tbe  one  now  befoN 
us.  After  having  accepted  tbe  bill  under  eoa- 
sideration.  payable  at  a  time  stated,  the  ptsu- 
tilTs  accepted  other  bills,  payable  at  a  more  re- 

!  bills 'u 
this  thtj 
long  aa  the  funds  of  tM 
consignors  In  their  hands  remained  unixUauated. 
A  bin  iMcame  extinguished  so  soon  as  it  «u 
paid  by  the  plaintiffs,  with  the  f\mU  of  Phil- 
lips ft  Company.  And  this  principle  spplin 
as  strongly  to  those  bills  signed  by  the  aceoa- 
modation  drawers,  as  to  others. 

Could  the  plaintiffs  lay  a  founihition  far* 
recovery  against  Phillips  ft  Company,  hy  sbev- 
ing  payment  of  a  bill  drawn  by  tlicni.  oiit  rf 
their  own  funds?  This  would  not  be  pretend- 
ed. And  yet  this  is  the  principle  contendtd 
for  in  the  present  case.  The  liability  of  thi 
accommodation  drawers  was  aa  completely  dis- 
charged, on  the  payment  of  the  bill  in  qucstioa, 
as  that  of  the  principals. 

The  relation  of  factors  which  the  plalntUti 
bore  to  Phillips  ft  Company,  gave  them  aa 
power  to  vary  their  acceptances.  The  cottoa 
consigned  was  to  meet  the  psyments  of  the  billi 
as  they  became  due.  This  was  known  to  Hor- 
ton  and  Terry;  and  it  may  well  be  suppojeJ 
that  their  liability  was  incurred  in  virtue  of  this 
'arrangement.  But  the  plaintiffs,  by  [*1I1 
appropriating  the  proceeds  of  the  cotton  to  ths 
payment  of  future  liabilities,  have  violated  thtir 
contract,  endeavoring  to  defeat  the  just  reliaiK* 
of  the  sureties,  and  charge  them  with  the  pay- 
ment  of  the  bills  which  tbey  guarantied.  Thit 
the  plaintiffs  cannot  do.  It  would  be  a  great 
hardship,  if  not  a  fraud  on  the  sureties.  No 
lien  can  be  regarded  or  enforced  under  sncb 
circumstances.  The  lien  of  a  factor  dependi 
upon  legal  principles,  founded  on  eqmtabh 
considerations,  ana  can  be  held  valid  ca  m 
other  grounds. 

Ws  think  that  tbe  instruction  of  the  amdt 
Court  was  eorractf  and  the  judgmetit  ia,  thas- 
\  ton,  a&muiL        I'l  v_ 
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ThU  niiBe  cama  ob  to  be  heard  on  th*  trail' 
•cript  of  the  record  from  the  Circuit  Court  of 
the  United  Stftte*  for  tbE  Southern  District  of 
Alabama,  and  was  arf^ed  bj  counsel;  oa 
■ideratiOD  whereof,  it  is  now  here  ordered  and 
Kdjud^  by  thia  court,  that  the  Judgment  of 
the  aaid  Circuit  Court  in  tbi*  cause  be,  and  the 
ume  ia  hereb;  affirmed,  with  ooata. 


It*']  ■TOBUS  NIXDORFr,  Appellant, 
LXWI8  SUITH,  AppeUee. 


a  perpetual  InJanetlMi  on  inlt*  In- 


B  •rroneonilj  adjaaled  la  the  t 

ON   appeal   from   the   dreolt  Oonrt   of   the 
United  Statea  for  the  Diatriet  of  Columbia, 
(or  the  County  of  Washington, 

Thia  eaae  was  argued  bv  Mr.  Ke7  for  thi 
pellant,  and  bj  Mr.  Con  for  the  appellee. 

Ifr.  Justice  UTKialer  delivered  the  opinion  of 
the  court; 

This  is  an  appeal  to  thU  court,  from  theGr- 
eatt  Court  of  the  District  of  Columbia,  for  the 
County  of  Waehington,  sitting  in  chancery. 

Smith,  the  ippeTlee,  Gted  a  bill  in  chancery 
kgainat  Nixdorff,  stating  tbat  be  had  purchased 
of  mxdorff  all  his  right  and  intereat  in  the  stock 
la  trade,  and  commercial  business,  then  carried 
<m  in  the  city  of  Baltimore  by  Nixdorff  ft 
Hager;  and  agreed  to  pay  to  Nixdorff,  in  band, 
the  ium  of  Ave  thousand  dollars,  and  at  the  ex- 
piration of  two  years,  thereafter,  such  further 
ann  aa  would  be  sufGcient  to  re-imburse  to  Nix- 
dorff the  balance  of  hla  interest,  for  investment 
of  capital  and  intereat  thereon,  after  deducting 
the  payment  of  the  five  thousand  dollars.   And 


in  cont«mplation  of  tha  agreement,  and  after 
the  terms  bad  been  fully  settled  amons  the  par- 
ties, hut  before  it  waa  written,  Smita  entered 


name  and  Arm  of  Hager  &  Smith.  And  In  _ 
ticlpatioD  of  the  new  partnership,  K  waa  agreed 
that  the  firm  of  Hager  A  Smith  should  assume 
the  whole  of  the  debts  of  Nixdorff  A  Hager, 
and  provide  for  their  nayment;  and  that  all  the 
debts  owing  to  Nixdorff  A  Baser  should  be 
collected  by  Hager  A  Smith;  and  it  was  further 
agreed  that  Smith  should  sustain  no  loss  by  the 
collection  of  the  debts  due  to  Nixdorff  A  Hager. 
It  U  further  chaqfed,  tbat  NlxdoriTa  half  of 
tbe  goods,  in  the  store  of  Nixdorff  A  Hager. 
waa  sold  to  Smith,  at  twelve  and  a  half  per  cent, 
discount  on  the  cost  price;  that  an  inventory 
ISS*]  was  'taken  of  the  goods,  and,  after 
making  the  stipulated  deduction,  Nixdorff's 
half  amounted  to  five  thousand  nine  hundred 
and  seventy-five  dollars  and  thirty-two  cents. 
The  agreement,  dated  the  ninth  day  of  August, 
1SS3,  and  signed  hj  the  parties,  was  made  part 
of  the  bill.  It  la  there  charged,  that  tbe  amount 
of  debU  paid  by  Hager  A  Smith  foi  Nixdorff 
A  Hager,  IncluiUng  Interest  to  the  first  of  No- 
TembOT,  183T,  was  forty -Bre  thousand  nine 
hundred  and  ninety-two  dollars  and  fifty-two 
eenta;  and  the  amount  collected  for  tbem,  with 
interest,  to  the  sants  period,  amounted  to  thirty- 
it  Ii.  od. 


nine  thousand  lix  hnndred  and  eleven  dollar* 
and  nine  cents,  showing  a  balance  against  Nii- 
dorf  A  Hager  of  sis  thooaand  three  hundred 
and  eighty-one  dollars  and  forty-three  cents. 

It  is  further  sUted  In  the  bill  tbat  tbe  firm  of 
Bager  A  Smith  afterwards  purchased  of  NIx* 
dom,  who  was  then  doing  business  on  his  own 
account,  goods  and  merchandise  to  the  amount 
of  four  thousand  five  hundred  dollars,  for  which 
the^  gave  tbeir  promissory  notes;  that  Huer  A 
Smith  afterwarda  failed  in  business,  and  Hager 
removed  to  the  Weatem  country,  leaving  Snuth 
to  pay  tbe  debts  of  the  firm,  on  the  common 
law  side  of  tbe  court,  upon  the  promissory 
notes;  and  refuses  to  permit  him  to  set  00  the 
above  balance  of  accounts  in  tbat  suit.  Hs^ 
therefore,  prayed  that  Nixdorff  might  be  en- 

C'  lined  from  proceeding  further  at  law ;  and  that 
y  decree  of  tbe  court  this  equitable  off-set 
ahonld  be  allowed.  The  prayer  for  the  injune- 
tiOQ  was  granted. 

mxdorff,  in  his  answer,  denied  that  any  bal- 
ance waa  due  from  Nixdorff  A  Hager  to  H^ar 
A  Smith;  and  he  also  denied  tbat  he  had  ever 
refused  to  go  into  a  settlement  of  the  accounts 
between  the  two  firms. 

By  order  of  tbe  court  below,  the  aceounta 
between  the  parties,  as  set  up  in  the  bill  and 
answer,  were  referred  to  an  auditor,  with  many 
special  instructions.  By  his  report  it  appears, 
that  the  amount  of  debts  collected  by  Eager  A 
Smith  for  Nixdorff  A  Hager,  under  tbe  con- 
tract between  the  parties,  amounted  to  forty- 
two  thousand  and  twenty-ajx  dollars,  including 
interest,  to  which  he  added  the  amount  of  goods 
contained  in  tbe  inventory,  after  deducting 
twelve  and  a  halt  per  cent,  from  Nixdorff's  hal^ 
making  in  all  flft;-four  thousand  eight  hundred 
and  thirty  dollars  'and  twenty -six  cents,  [*lt4 
to  the  credit  of  Nixdorff  A  Hager;  and  ha 
charged  them  with  debts  paid  under  tbe  con- 
tract, including  interest,  the  sum  of  forty-five 
thousand  nine  hundred  and  ninety-two  dollars 
and  fifty-two  cents;  to  which  be  added  the  sum 
of  Qve  thousand  dollars  paid  by  Smith  to  Nix- 
dorff, making  in  all  the  amount  of  debits  fifty 
thousand  nine  hundred  and  ninety-two  dollars 
and  flfty-two  cents;  showing  a  balance  In  favor 
of  Nixdorff  A  Hager  of  tbee  thousand  eight 
hundred  and  thirty-sevsn  dollars  and  aeventy- 
four  cents. 

To  this  report  the  complainant  filed  the  fol- 
lowing exceptionsi  "The  auditor  has  erred  la 
this,  that  he  has  charged  the  complainant  with 
the  amount  of  the  whole  inventory  of  the  goods 
of  Nixdorff  A  Hager.  Whereas  ths  complain- 
ant was  purrliBser  of  one  half  of  tbe  goods  only, 
and  should  have  been  charged  with  no  more^ 
tbe  other  half  being  the  private  property  of 
Hager,  and  as  such  brought  into  the  capital 
stock  of  Hager  A  Smith."  The  court  sustained 
this  exception,  and  directed  tbe  auditor  to  re- 
state the  accounts  between  the  parties. 

In  tbe  reformed  report  the  auditor  charges 
Nixdorff  with  forty-five  thousand  nine  hundred 
and  ninety-two  dollars  and  fifty-two  cents,  for 
debts  paid  by  Hager  A  Smith  for  I^ixdorff  A 
Hager,  and  adds  the  five  thousand  dollars  paid 
by  Smith  to  Nixdorff,  making  NixdorfTs  debt 
to  Hager  A  Smith  fifty  thousand  nine  hundred 
and  ninety-two  dollars  and  fifty-two  cents;  and 
he  credits  Nixdorff  by  forty  tho-isand  three 
hundred  and  a«*antj-Bix  dollars  and  sixty  oenta, 
tl« 


m 


Surum  Covwt  ow  thk  UHtm  Stxtwt. 


lor  debts  collected  for  Nixdorff  ft  Bager,  to 
which  he  idded  flve  thouaond  nine  hundred 
•nd  HTontr-flTa  dolLus  and  thirty-two  cents, 
for  Nixdorff'i  h^f  of  the  eoods,  msking  the 
whole  unount  of  credit*  rortj-slz  thouMnd 
titree  hundred  Mti  fiftf-one  dollsrs  knd  ninety- 
two  oents;  leaving  •  Uiluice  due  from  Nixdorff 
ft  Bkger  to  Hwer  ft  Smith  of  four  thoueuid 
.._.  ,      ,_..  _..^._^_  ._„ ,  j_i_  p^t^ 

iger   ft 

being  four  tbousftnd  eight  hundred  and  eeventy- 
four  dolluv  nnd  forty-five  cents,  the  kuditor 
dednot*d  Uie  belenoe  found  due  from  Nixdorff 
ft  Eager,  from  that  eum,  and  reports  a  balance 
flnaliy  due  to  Nixdorff  of  two  hundred  and 
thirtj'three  dollars  and  cighty-flve  cents  i  and 
•zcludee  Hagcr'a  half  of  the  goods,  included 
1»6'1  in  the  inveDtory,  entirely  'from  the 
account,  on  the  ground  that  they  were  not  lub- 
Ject  to  the  debts  of  Nixdorff  ft  Hager. 

To  this  part  of  the  report  the  defendant  ex- 
eapted.  But  the  court  overruled  the  exception, 
eonflnned  the  reformed  report  of  the  auditor, 
and  decreed  that  the  inlnnction  ihould  b«  made 
perpetual,  except  for  the  sum  of  two  hundred 
and  thirty -three  dollan  and  eighty -Bve  ceota, 
H  reported  by  the  auditor. 

A  very  brief  examination  of  the  case  will  test 
the  correctness  of  this  decree.     The  equitv,  set 

Sin  the  complainant'*  Ull,  rest*  entirely  on 
)  sacninption  that,  upon  a  full  and  fair  eettle- 
ment  of  aeeonnt*,  under  the  contract  referred 
to,  a  large  balance  would  be  found  againet 
Nixdorff;  and  upon  the  apparent  establishment 
<rf  thU  fiwt,  U  the  deeree  founded.  If,  bow- 
erer,  it  be  •hown  that,  fnatead  of  Nixdorff  being 
Indebted  to  Eager  ft  Smith,  on  such  aettiement, 
they  an  largely  indebted  to  him,  the  Ull  wiU 
be  without  equity,  and  the  decree  of  course 
erroneona.  By  bringing  into  the  accounts  all 
the  affect*  of  Nixdorff  ft  Eager,  the  auditor's 
llrat  report  show*,  very  *atiafactorily,  a  con- 
■iderable  balance  in  favor  of  Nixdorff. 

But  the  complainant's  counael  seems  to  lure 
taken  up  the  i(Ua  that  the  five  thousand  dollars 
paid  by  Smith  to  Nixdorff  applied  exclusively 
to  the  payment  of  NIxdorfTs  half  of  the  goods; 
and  that  the  legal  effect  of  the  payment  was  to 
release  Eager'*  naif  of  the  giwda  from  liability 
)  the  debU  of  Nixdorff  ft  Eager:  and  thi* 
■  reeogniied  by  the  auditor  in  his 


ecmtract,  show  clearly  that  the  five  thousand 
dollara  were  paid  upon  the  purchase  of  the 
whole  of  inxdoriTs  Interest.  Whether  the 
payment  waa  special  or  general,  t*  not  material 
to  the  merits  of  the  case,  but  it  1*  very  material 
fal  considering  the  effect  ascribed  to  it  in  the 
court  below.  For,  if  the  payment  had  the 
power  to  releaae  Bager'a  part  of  the  goods 
ftmn  UaUUty,  because  Nixdorff  had  sold  to 
Smith  hi*  pikrt  of  them,  and  received  part  of 
the  pmrdtase  money,  it  must  neeeaBarily  have 
the  aame  effect  if  it  applied  to  the  sale  and  pur- 
ehaae  of  the  whole  of  NlxdoriTa  interest.  Thi 
fact  being  that  Nixdorff  did  sell  the  whole  of  his 
interest  to  Smith,  and  received  the  five  thousand 
dollara  in  part  payment  of  the  whole,  to  carry 
]S<*]  out  the  principle  aaaumed,  the  'whole 
of   Hafac%  intereat  &i  tha   Arm   ol   Nixdorff 


ft  Eager  was  thereby  discharged  from  BkUitr 
to  the  payment  of  their  dehta,  and  the  har- 
den of  paying  them  devolved  upon  mxdorff. 
A  course  of  reasoning  leading  to  coneluBidD*  •• 
much  at  variauoe  with  law  and  justice,  ia  an- 
swered by  merely  atating  IL 

Thi*  aingnlar  error  originated  In  charglBg 
Nixdorff  with  the  Ave  thoueand  dollars  paid 
by  Smith,  on  account  of  the  whole  purchase^ 
and  then  refusing  to  charge  Eager  A  Smith 
with  the  whole  amount  of  the  partoprahip 
effects  in  their  handa,  originally  belongiikg  ts 


thousand  dollars,  the  payment  of  It  by  Smltk 
was  neutralized,  and  the  transaction  betweea 
the  parties  stood  as  though  no  payment  h«4 
been  made.  The  only  eonsideration  left,  ther»- 
fore,  to  support  the  aale  by  Nixdorff  to  Smith, 
waa  Uw  nnoartaking  of  Eager  ft  Smith,  in  tli* 
written  contract,  to  pay  the  debts  of  Nixdoif 
ft  Eager.  In  thi*  aspect  of  the  case,  the  Ii«bUitJ 
of  all  thdr  effect*  in  the  hande  of  the  former, 
to  the  payment  of  the  debts  of  the  latter,  caa< 
not  be  doubted.  By  the  first  report  of  th« 
auditor  it  appears  that  hs  settled  the  acconnta 
between  the  parties,  upon  the  principlea  har« 
suggested,  that  is,  by  cnarginK  Hager  ft  Smith 
with  the  whole  Inventory  of  toe  sooda  and  tha 
money  collected  for  midorff  ft  Hager,  and  by 


Nixdorff  ft  Eager,  and  alM}  with  the  Bve  thou- 
eand dollar*  pud  to  him  by  Smith.  And  npoa 
this  atatement  of  the  accounts,  aa  already 
shown,  a  considerable  balance  appeara  In  favor 
of  Nixdorff  ft  Eager. 

But  the  auditor  afterwards,  it  appeara,  be- 
came a  convert  to  the  doctrine  of  the  compbun- 
ant's  counsel,  and,  in  his  reformed  report,  ex- 
cluded Eager'*  part  of  the  goods  from  the 
aettiement  altogether!  and  thereby  created  a 
seeming  balance  in  favor  of  Eager  ft  Smith,  to 
nearly  the  amount  of  their  debt  to  Nixdorff,  am 
which  the  suit  at  law  was  brought.  This  stats- 
meat  of  the  aocounta  by  the  auditor  In  hi*  flrat 
report,  aa  far  as  it  has  been  here  examined,  in 
perfectly  correct,  and  ought  to  have  been  eo«- 
finned  by  the  court.  The  equity  set  up  In  tfaa 
bill,  depending  entirelv  on  the  truth  of  tha 
allegation  that  the  balance  would  be  in  farov 
of  Eager  ft  Smith,  upon  such  settlement  of  tha 
accounts;  the  balance  hdng  clearly  (*IST 
e*tabli*hed  againat  them,  and  in  favor  of  Nix- 
dorff, extinguiahes,  therefore,  all  pretense  to 
any  equitable  set-off  in  favor  of  Smith. 

The  decree  of  the  Circuit  Court  ia  therefoia 
reversed,  tha  injunction  diasolved,  and  tha 
bill  dismissed. 


JOHN    B.    RANDOLPE,    Executor   of    {"»■• 
Algernon  S.  Randolph,  Deceased,  Plaintiff  !■ 


Amendment— striking  out  "adminiatrator"  aa4 
Inserting    "executor"— default    after    plea   la 


o  tba  mlt.  and  la  pcrwo 

r—  —  _i.n...._u.^  aTarrlnf  tb«*  ■" — * 

Nlnittnttor  of  Alitrnoo  H.  Ruidoli 
_  wu  the  ODlf  ueeatoi  ot  Alnrnon 
Th»  pUlntIK  noTcd  M  MneDd  t>—  - 
^•daraUan,  to  atriklas  oat  "adi 
■ad  iDnrdBC  ^a»«atar,"    Lmtc  wbi  fnnted,  and 
t&«  anwadmtat  waa  madt.    Held,  tliat  Ebon  wu  na 
•rror   In    tta*    Clreolt    Cooii    Id   flflas   Imt*    '- 


— >  powM  at  tto  Circuit  Oanrt  M  aot— ._ 
■BMBdueiita.  whan  tli«ra  U  anrtUu  In  tba  raeord 
M  amend  bT,  U  ondoaMedi  ^n  tbb  can  tbe  d*- 
(Cndaot  admitted  br  bl«  plea  Ibat  ba  waa  tbe  par- 
son liable  to  tbe  rait  of  tba  plalntll;  bnt  B>arred 
MMtl  be  wai  eiaentor  and^  not  admlnlitrator. 
Wbetber  ba  acted  In  one  ehanrter  or  tbe  otber, 
be  bald  the  aMat*  of  the  teiUtor  or  IntMtate  In 
tnitt  (or  tbe  creditors;  and  wben  hla  plaa  waa 
Bled,  II  b«Bne  part  of  tba  record,  and  fonilibed 
■bttat  bj  wbldi  tbe  pleadlofa  mliiit  be  amended. 
Tbl«  anandment  la  not  on^  aathorlnd  t?  the 
•nlloarr  mlia  of  amendiMiiL  bnt  atao  to  tka 
■tataU  of  tba  United  Statoa  o2  1T89,  Me,  12. 

IN  error  to  the  Cireuit  Court  of  the  United 
SUtea  for  the  Bouthera  Diatriet  of  Usda- 

A  ainDmOM  wu  iuued  in  the  Southern 
District  of  UiuiMippt,  to  John  H.  Randolph, 
■t«tiug  him  to  be  the  Bdminiatrator  of  Alger- 
non S.  Randolph,  deceased,  to  answer  the  de- 
fendant in  error,  larael  Barrett,  the  adminia- 
trutor  of  Joel  F,  Randolph,  of  a  plea  of  treepui 
In  the  eau,  ratnmable  to  Maj  Term,  1S39.  To 
thia  writ  the  manfaal  returned,  "Executed 
personally  on  J.  H.  Randolph,  April  23,  1B3V." 
The  plaintiff  below,  on  taaubg  the  writ,  flied 
a  •leclaration  agsinat  John  H.  Randolph,  u  ad- 
mioistrator  of  Algernon  8.  Rajidolph,  deceased, 
foi'  acceptance*  of  tnlla  of  exchange  for  the  nae 
of  the  plaintilTB  Intestate;  lor  money  TCil.  laid 
ont  and  expended;  and  on  an  account  stated, 
•iTrf)unting  to  the  mim  of  flue  thousand  dollars 
•ad  upward*. 

<}n  \he  26th  of  April,  1S3B,  John  H.  Rm- 
dotph,  having  appeared  to  the  action.  Died  the 
following  plea: 

1S9*]  'The  said  John  H.  Randolph  eomei 
anil  defends,  etc.,  when,  etc.,  and  prays  Judg- 
ment of  the  plaintilTa  writ  and  deelarKtion,  be- 
eaiiae  he  says,  that  he,  th*  said  John  H.  Ran- 
dolph, is  not  administrator  of  tbe  goods  and 
chattels,  right*  and  credits,  which  were  of 
Algernon  S.  Randolph  at  the  time  of  Us  death, 
nor  hath  he  ever  administered  a*  such  upon  any 
of  the  good*  or  chattels,  riebts  or  credits  of  the 
•aid  ATgemon  S.  Randolph,  but  that  he,  the 
■aid  John  H.  Randolph,  is  the  only  executor  of 
the  l*«t  will  and  testament  of  the  said  Algernon 
8.  Randolph,  who  has  qualified  as  aueh,  and 
this  he  is  ready  to  verify;  wherefore  he  prays 
Judgment  of  the  said  writ  and  declaration,  and 
that  the  same  may  b«  quashed,  etc. 

At  Hay  Term,  I83B,  the  plaintiff  and  defend- 
not  being  in  th«  Circuit  Court  by  their  attor- 
neys, on  motion  of  the  plaintiff**  attorney,  H 
wu  ordered  hy  the  court  that  be  bare  leave  to 
■mend  his  writ  and  declaration  herein,  which 
■■id  amendment  is  made  ■ecordlngly  by  strlk- 
fag  out  the  words,  "administrator  of  all  *jid 
•ingnlar  the  goods  and  chattels,  right*  and 
gredlt*,  which  were  of  Algernon  8.  Randolph, 
nt  the  time  of  his  death,  who  died  InteeUU," 
nnd  inaerting  "czenitor  of  the  laat  will  and 
t«stamaBt  of  Algamoa  8.  Randolph,  deceased;' 
■nd  thereupon  it  wa*  further  ordered,  tluti  this 
eaose  be  contlnoed  till  tiM  next  HovMihar 
T*m  of  the  eoort  4for«*aid. 

1*  ih  cd. 


Aftwwards,  at  the  Horenber  Term  of  the 
court,  on  tbe  Uth  day  of  November,  ISS9,  the 
followliw  judgment  wu  entered  by  the  Orcnit 
Court.  The  plaintiff  appearing  by  his  attorney, 
and  It  appearing  to  the  aatisfaction  of  tbe  eourt 
that  the  writ  aforesaid  hu  been  duly  exeonted 
on  the  defendant,  John  H.  Randal[^  exeoutw 
of  the  Ust  will  and  testament  of  A^emon  8. 
Randolph,  deceased,  and  he  failing  to  ■ppe«r, 
though  •olemnly  called,  judgment  wu  renifavwi 
for  tba  plaintiff,  larael  Barrett,  •dmlnistmtor 
of  Joel  P.  Randol^  for  Br*  thousMid  alx 
hundred  uid  ftftr-BT*  dollars,  tbe  dainagM 
having  been  asaesaed  imder  a  init  erf  inqnir;. 

Prom  thia  judgment  the  defendant  helow 
proeeeated  thU  appeal. 

The  case  wu  argued  bj  Mr.  Beadnm  for 
the  plaintiff  in  error.  No  counsel  appeared  for 
the  defendant. 

Tbe  following  errors  were  assigned  (*14t 
by  the  eounael  for  the  plaintiff  in  errori 

1.  That  the  judgment  Is  rendered  against  th* 
defendant  below  on  default,  whereas  a  good 
and  sufficient  plea  in  abatement  i*  int«rpoeed 
by  the  record,  which  i*  undisposed  of  by  judg- 
ment or  otherwise. 

2.  It  Is  error.  That  the  court  below  extendad 
>   plaintiff    leave    to    amend   equivalent   to   a 
iw  action,  and  proceeded  to  judgment  with- 
out award  of  new  process,  or  nila  to  ^ea  d* 

S.  It  ia  error.  That  th*  judgment  Is  rendered 
against  the  defendant  as  sxecutor,  eto.,  whuL, 
as  it  appears  by  the  record,  he  i*  aummonad 
and  declared  agabut  u  administrator. 

Ur.  Henderson  saidi  The  latitudinon*  ml*  of 
amendment,  given  to  the  plaintiff  in  thia  ea»«, 
may  not,  perhapa,  be  successfully  contwtedt 
hut  it  must  be  a  manifeat  error  that  there  wa* 
in  fact  BO  amendment  made  under  the  rule,  and 
yet  the  judgment  !■  rendered  u  if  the  amend- 
ment had  been  made  according  to  the  rule. 

We  suppose  it  oertain  that  leave  to  amcBd, 
specifying  in  what  the  ■mendment  sh^  eon- 
sHt,  cannot  be  regarded  u  th*  amendment  It- 
self. Had  the  defendant  further  pleaded,  ba 
must  have  pleaded  to  the  decIanUon,  nnd  not 
to  the  rule  of  amendment.  But  the  writ  and 
declaration  atiU  remain,  charring  defendant  u 
administrator;  defendant  coidd  not,  therefore, 
respond  u  executor,  ud  mnat  have  ngain  re- 
asserted his  plea  of  na  nnquM  admiidstnitor. 
So  yet  stands  hi*  plea;  and  hence  we  u,j  ft 
error  that  it  bu  not  been  dedded  on. 
Or,  in  the  other  ■•peet.  It  t*  error  that  tbe 
court  ha*  rendered  judgment  agalnat  th*  de- 
fendant u  an  executor,  on  a  misrepreaentatloa 
of  th*  fact,  as  appear*  by  the  reeord,  that  ha 
wu  aummonad  u  executor,  when  th*  writ 
■how*  differently,  and  upon  a  deelantlon  alio 
charging  him  as  administrator.  An  amend- 
ment of  a  declaration,  Inserting  a  new  name, 
is  a  new  declaration;  and  It  is  the  attomiT^ 
and  not  the  derk^  ImsineH  to  make  the  amend- 
ment. 2  Broelt  C.  0-  R.  U;  so  of  amendlitf 
a  bill.  >  Wad).  G  a  R-  SH- 

The  judgment  doee  not  conform  to  the  writ 
and  pleadings,  and  cannot  be  made  so  to  do  In 
this  court 

'Hr.  Jnstlee  ITEinlay  deliver^  tbe  ['141 
opinion  of  the  eourt: 
Tbis  I*  a  writ  of  error  to  the  Circuit  Court  o( 


EJUFBBMK  Coon  or  tuc  Vxiaa  BTAXBk 


th*  United  St»te«  for  the  Southera  DUtiiel  o 
UiiuBBippi. 

Tbe  dalenduit  in  tlw  court  belaw  mM  Mrve 
with  K  writ  of  lummons,  in  ui  Mtion  on  tb 
«sae,  And  a  declaration  wm  filed  a^inirt  Un 
M  adniiniatrator  of  all  and  aingular  th*  good 
kod  chattel!,  etc.,  of  Algernon  S.  Randolpli 
deeeaMd,  who  died  inteetate,  etc.  To  wUel 
tbe  defendant  entered  an  «ppearance,  and  filft 
In  penon  a  pie*  in  aliatement,  aTening  that  th 
WM  not  adminietntor  of  the  goods  and  chat 
tale,  etc.,  which  were  of  the  laid  Algernon  E 
Bkndolph,  at  the  time  of  hii  death,  etc.;  bu 
that  he,  the  eaid  John  H.  Bandolph,  waa  th 
atHj  ezeeutor  of  the  Uat  will  and  testament  o 
the  aaJd  Algernon  S.  Randolph,  deceased,  eh 
WlMreopoD  the  plaiutfif  movod  for  leave  b 
amend  the  iummone  and  declaration,  hj  atrik 
tug  out  the  words  "adninietrator  of  all  ani 
dngular  the  goods  and  ehsttels,  rights  an< 
eredits,  which  were  of  Algernon  B.  Randolph 
■t  the  time  of  hie  death,  who  died  inteetate,' 
and  ioBerting  "executor  of  the  last  will  am 
testament  of  Algernon  S.  Randolph,  deceased.' 
Tbe  leare  was  granted,  the  amendment  ordered 
and  the  cause  contioued.  At  the  next  term  o 
the  eonrt  Judgment  bj  default  waa  renderei 
against  the  defendant. 


To  reverse  this  JudnieBt,  the  eounsel  for  tin 

{laintiS  in  error  nliod  on  these  grounds:  First 
be  Circuit  Court  had  no  authority  to  order  tbi 
amendment  of  the  eummone  and  declaration 
there  being  nothing  in  the  record  to  amend  by 
Second.  No  judgment  could  be  rendered  ag^nsi 
the  defendant,  until  the  plea  in  abatement  wai 
dispoeed  of.  Third.  Judgment  \>y  default  eoult 
not  be  taken  against  the  defendant  after  ap 
peatance  entered. 

The  power  of  the  court  to  authorize  amend 
ments,  where  there  is  anything  on  the  rocort 
to  amend  by,  Is  undoubted,  u  this  case,  thi 
defendant  admitted  by  his  plea  that  be  waa  thi 
person  liable  to  the  suit  of  the  plaintiff,  but 
averred  tha.t  he  was  executor  and  not  adminiS' 
trator.  Whether  be  acted  in  one  character  « 
the  other,  he  held  the  aasete  of  the  testator,  oi 
inteetate,  in  trust  for  the  creditors;  And  whei 
his  plea  was  filed,  it  became  part  of  the  record 
and  furnished  matter  by  which  the  pleading! 
might  be  amended.  Master  r.  Hurts,  3  Uki^t 
149']  A,  Selwyn,  460;  Barnes,  *NoUs  ol 
Practice,  6;  1  Hasa.  433.  And.  In  addition 
to  these  authorities,  express  authority  la  given, 
by  the  SSd  seetion  of  the  Judiciary  Act  of  1789, 
to  the  courts  of  tbe  United  States,  to  permit 
dther  of  the  partlee,  at  any  time,  to  amend  si 


Tibe.  This  amendment 
ithorieed  by  the  ordina- 
ry rules  of  amendment,  but  by  the  statute  kIbo. 
The  object  of  tbe  defendant  in  filing  the  plea 
waa,  to  prove  that  he  was  not  administrator, 
■ad  that  ne  waa  ezeeutor;  and  thereby  to  abate 
the  plaintilTs  writ.  The  motion  of  the  plain- 
tiff  for  leave  to  amend  the  writ  and  declaration, 
■o  as  to  charge  the  defendant  as  executor  f  nd 
not  as  administrator,  amounted  to  »  eonfesdon 
of  the  truth  of  tbe  plea;  but  instead  of  abating 
tbe  writ  according  to  tbe  prayer  of  that  pl>a, 
the  court  grantea  Uie  motion  of  the  plaintiff, 
and  ordered  the  amendment.  This  proceeding 
WM  «  floaJ  dispealtion  of  that  plea  in  abale- 
91 1 


ppeared  for  tbe 

ot  only,  tbe  de- 
pa  put  him  ont 
pear  SAain,  and 
by  defliult  waa 

Court  is,  tbare- 


lellants,   [•U* 
ppeUea. 
^nsuffieient  ds- 


tltloned  lbs  Qs*- 
I  eatsbllab  s  ssv- 
llver.  toe  s  crest 

;hborhood  o^  tkt 

ag  Biz  tbOOMSd 
■rest  aide  oC  8t. 
am  mock,  eo  tkt 
rsoT  graated  Ot 
the  mill  ibinild 
implied  with.  On 


■iV, 


all  on  the  aortk- 
and  east  at  tbi 
>r  to  8t.  WuTi. 


IT.  dated  April, 
laid  out  tw  tkt 
s  contlnned. 
irtds  TrrstT.  SD 
!4tb  of  JsnOSiJ, 
«  confirmed :  knt 
len  the  Urst  pre- 


■Dd  of  ceun*  tt 
It  bot  tbe  set  if 
Feten,  sm. 
lorlda.  tbe  coas- 
-oduce  teetlmoDr 
thou  send  sens: 
In  witbdrew  hi) 
idmlsaloa  «t  tkt 

I   the   Borvejof- 
nade  the  samr 
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Tb«  Doited  8t*t«s  bave  ■  riebl  to  dliproTt  ■  aor- 
nj  madt  tv  the  SunejorGeDeraL.  It  the  tutvej' 
on    tbe   frousd   doct    uat   coireipaad    U    Uia   luid 


Of  Eut  Florida. 

The  claim  ia  founded  on  a  petition  of  Brew- 
ard.  dated  23d  August.  IBIO,  aod  ao  alJeged 
decree  of  GoTernor  Coppinger  thereoD,  dated 
tlie  foMowing  day.  Tlie  pftilioD  etatei  that  "he 
intends  to  establish  a  mill  to  saw  lumber  for 
the  supply  of  commerce  and  the  province,  which 
he  wiahes  to  situate  upon  St.  John's  River,  on 
the  creek  known  b;  the  name  of  Little  Cedar 
Creek;  end  whereas  said  costly  fabric  requires 
to  secure  in  lands  and  timber  what  may  be  suf- 
licient  to  cover  the  great  expenses  which  are 
necessary  to  build  it,  and  it  being  all  for  the 
lieneflt  of  the  province,  he  prays  that  there 
may  be  granted  to  him  the  usual  Rve  miles 
square  of  land,  or  its  equivalent,  destining  to 
him  ten  thousand  acres  in  the  neighborhood  of 
Mid  place,  and  the  remaining  six  thousand 
acres  to  Cedar  Swamp,  on  the  west  side  of  St. 
John's  River,  and  in  Cabbage  Hammock,  on  the 
east  side  of  said  river." 

Governor  Coppinger's  decree  on  this  petition 
■tates  that,  "in  consideration  oF  the  benefit  and 
•dvantages  which  ought  to  result  in  favor  of 
the  province,  if  what  the  interested  proposes  is 
effected,  the  lands  and  permission  which  lie 
solicits  are  granted  to  himi  but  with  the  ex 
press  condition  that  he  shall  not  have  the 
abAolute  right  to  them  until  he  erects  said  ma- 

The  original  of  the  petition  end  decree  were 
not  produced  in  evidence,  neither  were  they  to 
be  found  in  the  archives  at  St.  Augustine;  but 
a  certified  copy,  under  the  hand  of  Thomas  de 
Aguilar.  secretary  of  the  government,  whose 
handwriting  was  proved,  listing  that  they  were 
true  copies,  faithfully  taken  from  the  original 
which  existed  in  his  office,  was  offered,  and  was 
objected  to  by  the  district  attorney,  and  ad- 
mitted by  the  court. 

There  was  alao  offered  in  evidence  plats  and 
certificates  of  survey,  made  lor  John  Breward, 
by  George  J-  F.  Clark,  Ku rvey or- General : 

I.  Dated  27th  May.  liJiT,  for  seven  thousand 
acres  of  land  between  the  branches  called  Cedar 
Creek,  and  Dunn's  Creek,  on  the  northern  part 
of  the  river  St,  John's. 

i.  Dated  28th  August.  1810,  for  three  thou- 
sand acres  on  the  northern  part  of  the  river  St, 
J  ihn's,  and  east  of  the  Royal  Road  leading  from 
said  river  to  St.  Mary's 

149*]     *3,  Dated   lOtli  October.  1810,  lor  two 
thouBsnd  acres  in  Cedar   Swamp,  on  tbe  west 

Krt  of  the  river  St  John's,  at  a  place  known 
the  name  of  Sugar  Town 
'4.  Dated  leth  April.  1820.  lor  four  thousand 
acres,  in  Cttbbage  Hammock,  on  the  east  part 
of  the  river  St.  John's,  and  south  of  the  branch 
called  Dunn's  Creek,  which  run)  from  Dunn's 
Creek  to  tbe  said  river 

After  hearing  testimony  in  the  cause,  the  Su- 
perior Court  made  a  decree  in  favor  of  tlie 
claimants  tor  the  four  tracts  of  land;  from 
which  the  present  sppeal  is  taken. 

For  the  Unit«d  Slates,  it  was  contended  th.at 
the  decree  should  be  rever^ied.  because — 

1  That  there  was  not  sufficient  evidence  tliat 
AJI  i..  ed. 


the  said  alleged  grant  or  commission  was  ever 
made  by  Governor  Coppinger. 

2.  That  the  alleged  concession,  if  made,  was 
on  a  condition  precedent,  which  was  never  ful- 
filled. 

3.  That  the  concession,  if  ever  made,  did  not 
contemplate  that  the  lands  conceded  should  be 
surveyed  in  lour  different  tracta  or  parcels. 

1.  That  the  description  of  the  lands  in  tlie 
grant  are  too  vague  to  be  the  foundation  of  a 

5.  That  the  plats  and  certilicatea  of  survey 
do  not  conform  to  the  description  of  the  lands 
in  the  said  pretended  grant. 

The  case  was  argued  by  Mr.  Legare,  the  At- 
torney-General, for  the  appellants,  aud  by  Mr. 
WUde  for  the  appellee. 

Mr.  Justice  Catron  delivered  the  opinion  of 

The  petitioner  asked  ttvt  miles  square  of  land, 
being  sixteen  thousand  acres,  on  Little  Cedur 
Creek,  of  St,  John's  Kiver,  he  inli^nding  to  ea- 
tublinh  a  mill  to  saw  lumber-  Ten  thousand 
acres  were  asked  for  in  the  neighborhood  of  tlie 
place,  and  the  remaining  six  thousand  acres,  in 
Cedur  Swauip,  on  the  west  side  of  St.  John's 
River,  and  in  Cabluge  llaitiiiiock,  on  the  east 
side  of  that  river. 

On  the  20th  of  August,  1818,  the  Governor 
of  Florida  decreed  the  same,  on  the  coudition 
the  mill  was  built.  The  condition  was  complied 
with. 

1.  On  the  27th  of  May,  1817,  George  F.  Oark, 
the  Survey  or -Genera  I  of  the  province,  eurveyeil 
for  Breward  seven  thousand  'acres,  in-  |*14tl 
eluding  Little  Cedar  Creek,  and  bounded  on 
three  sides  by  Big  Cedar  Creek  and  Dunn's 
Creek ;  and  which  includes  the  mill.  This  sur- 
vey is  valid, 

2.  There  were  laid  off  three  thousand  acres 
on  the  northern  part  of  the  river  St,  John's, 
and  east  of  the  Koyal  Road,  teuding  from  the 
river  to  St,  Mary's,  This  survey  la  proved  to 
lie  four  or  five  miii's  from  the  first  survey,  and 
is  on  Trout  Creek.  It  waa  mode  the  28th  ul 
August,  1810 

By  the  eighth  article  of  the  Florida  Treaty, 
all  grants  of  land  made  before  the  24th  of  Janu- 
ary. 1818,  by  His  Catholic  Majesty,  were  con 
firmed  But  all  granta  made  since  the  24th  of 
January,  1818.  when  the  first  proposal  by  His 
Majesty  was  made  for  the  cession  of  the  coun 
try.  are  declared  and  agreed  by  the  treaty  to  be 
null  and  void.  This  survey  having  t)een  made 
at  a  difTerent  place  from  the  land  granteil, 
would,  if  confirmed,  be  m  new  appropriation  of 
so  much  land,  and  void,  if  it  bad  bei!n  ordered 
by  the  Governor  of  Florida,  and,  of  course,  it  is 
void,  having  nothing  to  uphold  it  hut  the  act  of 
the  Surveyor-General  So  this  court  held  in 
Seton's  case  (10  Peters.  309)  The  party  how 
ever,  is  entitled  to  his  entire  ten  thousand  acres 
in  the  neighborhood  of  Little  Cedar  Creek.  Thu 
decree  confirming  the  three  thousand  acre  sur 
vey.  is  therefore  reversed;  and  this  quantity  of 
land  will  be  ordered  by  the  Superior  Court  of 
East  Florida  to  be  surveyed  adjoining  the  seven 
thousand  acre  survey,  on  vacant  land;  the  ad- 
dition to  conform  to  the  fourth  article  of  the 
instructions  to  the  Surveyor-Goneriil,  of  thii 
lOth  of  June,  tSll  Land  Laws  United  Stutix, 
1004,  The  seven  thoi'snnd  acres,  and  tbe  thri'i: 
»17 
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Ibouuiid  man»  will  be  laid  down  In  connection  Uwfal  on  tbetr  fftM,  they  tnost  be  accredJled,  a- 

na  oue  ten  thouBand  acre   iurrey.     Not  more  til    tbe    United    State*    diaprove    them;    which 

than  one  third  can  be  bounded  in  front  on  the  thej  bave  the  right  to  do,  if  the  surrey  on  tbe 

riTer  St.  John's,  should  the  claimant  choose  to  ground  doe«  not,  in  fact,  correspond  to  the  land 

add  the  three  thousand  acres  next  to  either  ride  granted,  although  the  certiScate  may  declare  it 

of  tbe  seven  thousand  acre  tract  adjoining  the  to  be  at  the  proper  place.    This  survey  is  alao 

riTer.    The  leven  thousand  acre  survey  being  confirmed. 

three  hundred  and  sixty  chains  deep,  the  ten  The    cause    is,    however,    remanded    to    th* 

thousand  aeres  can  only  front  one  hundred  and  < 
twenty  chains. 

A  motion  was  made  to  the  court  below,  on  acre^ 
the  part  of  the  peUtloner,  to  be  permitted  to  in- 
troduce testimony  in  regard  to  the  surrey  of 
three  thousand  acrea;  when  offered,  the  caun- 
m1  for  tbe  United  States  withdrew  the  objeo- 

tions  to  tbe  introduction  of  the  paper.  .7irw*o  vwniv\ia  .*  .1     t>i.i-ii<r.  t-   r*ij> 

147-1      *It  is  now  iuaieted   foVwrnplainant,  ^'^^^  FULTON  at  •!.,  PlalntlfT.  tn   fU* 

that  the  validity  and  legality  of  the  survey  was  ""*^' 

admitted;  and  Richard's  case  {B  Peters,  470),  ^■ 

Stbbald's  case  (10  PeUrs,  S23),  and  Seton's  caae  HORQAN  M'AFBS,  Defendant  in  Error. 
(10  Petera,  90B),  are  relied  upon. 

These  anthoritiea,  we  think,  do  not  sustain  JurisdietiOB. 
the  argument.    It  being  neeeseair  to  establish 

that  such  a  survey  had  been  made  by  the  Sur-  °'i^ 

reyor-Qeneral,  proof  of  his  signature  was  prima  f  J^'^ 

facie  sufficient  to  authorise  tbe  reading  of  the  b'lcb  1 

paper;  and  if  the  Attorney  of  the  UnitM  States  of  Dm 

was  BatiaHed  that  the  plat  and  certiflcaU  bad  j'g"^ 

been  made  by  that  officer  (about  which  ha  could  partt 

hardly  be  mistaken),  to  require  proof  of  the  '^^^ 

fact  would  have  been  useleas.  'of  er^ 

The  contests   of   Agnilar's   certificate*   have  rUdk. 

been    numerous.      Nothing    wsji    required    but  Hon.      .            .        .„               „^.,.„, 

nmnf  n#   tha    mmrnktarv't   nicmmtiirn   tn   ulinlL   in  I"  Order  tO  «lv»  the  Supreme  Coult  0(  Ihe  Dolt- 

prool  of  the  eecreUry  s  signature  to  admit  In  ^  g^(^  jurlsdtctloo  In  such  csms,  It  Ii  not  luffl. 

evidence  the  copy  of   the   concession;    so   this  dent  (hat  tbe  ctinstnictlon  ol  the  act  of  rongrMs 

court  held  In  Mrs.  Wiegln'seaselU  Peter*,  M6);  on  the  vallddv  of  the  ■«  on  which  the  claim  wm 

hut  when  the  conces^on  was  admitted,  it.  li.  ^iS.''t:t"JnS.Xr4T-.^LS'''V^Zi 

gallty  waa  not  conceded  by  the  defendant;  no  cIsEmMl.    The  power  of  the  Bnpreme  Court  Is  cut- 

■uch  KTOund  has  been,  to  our  recollection,  as-  (allr  defined  and  reetricted  by  the  Jndlelarr  Art  at 

..„ed    n„  d.  „  think  11  »J  b.  -.™rf  >=  J^Sl  ■«%"«£  ff"  ffiV.iS,™™f.'^'SS 

regard  to  the  survey.    To  test  its  legality  by  it. 

the  laws  and  regulations  of  Spain,  it  waa  nee- 

e*«ary  th«  court  should  have  the  survey  in  evl-  T  K  arror  to  the  High  Court  of   Brrora  aal 

deoee.     It  was  the  common  ctue  of  tbeeompe-  1    Appeals  of  the  State  of  Missisaippi. 

tency  of  a  title  paper  wanting  legal  effect.    Tbe  Tbe  c<ue  i*  fully  stated  In  the  opinion  of  tin 

court,  therefore,  properly  a£nitted  the  paper,  court. 

but  inproperly  adjudged  it  gave  title  to  the  Hr.  Cexe,  for  the  defendant,  moved  to  dii- 

laod.  miss  the  writ  of  error,  on  the  ground  that  thi 

3.  The  next  survey  (dated  in  ISIS)  i*  for  two  court  had  no  jurisdiction  of  the  caae.  The 
thousand  acres  In  Cedar  Swamp,  west  of  the  notion  was  opposed  by  Mr.  Ciitteaden,  for  tht 
river  Bt.  John's,  at  a  place  known  under  the  plaintiifB  in  error. 

name  of  Sugar  Town.    Had  this  last  designa- 
tion been  left  out,  no  difficulty  could  be  raised  Mr.  Chief  Justice  Tsney  delivered  the  c^- 
fa  regard  to  the  fact  that  the  survey  had  been  ion  of  the  court: 

located  at  the  place  granted;  nor  do  we  think  This  case  is  brought  up  by  a  writ  of  error 

this  makes  any  difference,  although  a  witness  from  tbe  High  Court  of  the  State  of  Missistip^ 

proves  he  knew  nothing  of  such  a  town.  A  motion  was  made  at  the  last  term  to  distnus 

The   surveyor  having   described   the  land   as  the  case,  upon  the  ground  that  this  court  baa 

laid  off  within  the  description  of  the  grant,  we  not  jurisdiction  under  the  £Sth  section  of  tha 

take  the  fact  to  be  prima  facie,  as  he  certifies  Act  of  178S;  but  the  argument  upon  tbe  motioa 

It;  nor  do  we  think  the  certificate  discredited  waa  not  heard  until  about  tbe  close  of  the  Ma- 

by  the  further  description,  even  should  the  ob-  sion,  when  many  other  caaea  were  preaaingupoa 

iect  called  for  not  be  found.     This   survey   Is  the  attention  of  the  court;  and  it  waa  therefon 

berefore  eonOrmed.  held  under  advisement  until  the  present  tana 

4.  The  survey  for  four  thousand  acres  (dated  It  appears  that  an  action  for  ejectment  wai 
In  April.  IB10)  is  In  Cabbage  Hammock,  and  brought  for  certain  lands  in  the  State  of  IGi- 
within  tha  grant,  taking  the  certifleate  of  the  - 


Snrveyor-General  to  be  prima  facie  true.    And  oriS?*'c^?t."'w(r«re'^fNL?ral'''qP«tKS  IrtiS,^ 

this,  we  think,  Is  the  credit  that  lawfully  at-  where  la  dmwn  In  qnMtlan,  siatate,  trvatr, mbtt- 

14S*]    tacbea    to    It.     His    duties    -were   pre-  stitutlon  of  United  Statra  see  notrs  to  2  L  cA  D. 

Laws,  1034) ;  and  if  Us  plot  and  certificate  are  im  U  L.BJl.  SS.  / '~  [ 


IMS 


Fdlton  EI  ai.  t.  ITAt^ 
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•Uafppl,  bf  MoripLD  VAttte,  to  which  the  pre*- 
•Dt  plaiiitiSa  in  error  appiiared  u  defendantii 
ISO*]  kud  upon  'Um  maI,  the  verdict  snd 
judoment  were  in  fkvor  of  M'Affee.  The  de- 
fendant in  that  lult  thereupon  Appealed  to  the 
Hl^  Court  of  Appeal*  where  tlw  judgment  of 
the  inferior  court  waa  affirmed. 

A  brief  atatement  will  ahow  the  potnta  that 
'i  the  State  court,   *o  far  aa  thej  are 


entitled,  "An  Act  for  the  relief  of  JeSerBon 
College,  in  the  SUt«  of  MiuisBippl,"  the 
truateea  of  the  college  were  authoriied  to 
relinquish  certain  landa  which  had  been  reserved 
for  tJie  use  of  the  college,  and  ta  locate  or 
•nter  other  landi  in  Ueu  of  them.    The  fourth 


by  the  act;  and  declared  that  the  assignee 
■hould  be  entitled  to  receive  a  certificate  from 
the  register  of  the  proper  land  office,  vrbich 
•hould  be  "accounted  for  and  held  as  valid 
and  complete  aa  if  a  patent  had  issued  thera- 
for." 

At  the  trial  of  the  ejectment,  M'Affae,  the 
lessor  of  the  plaintiff,  made  title  under  a  cer- 
tificate dated  August  18,  1S34,  issued  to  him  aa 
aaaignee  of  Jefferson  College,  by  virtue  of  this 
act  of  Congreu.  The  certiRcate  was  read  in 
•videuce,  subject  to  all  legal  exceptions;  the 
defendants  in  the  case  giving  notice  at  the  time, 
that,  in  the  progresa  of  the  trial,  thejr  would 
offer  evidence  that  the  said  certificate  waa  pur- 
chased  fraudulently  by  the  said  U'Affee. 
The  defendants  then,  for  the  purpow  of  show- 
ing that  no  patent  had  ever  Issued,  hj  virtue 
of  the  said  certiScate,  offered  In  evidence  six 
paitemts,  which  had  been  issued  on  pre-emption 
oertiflcatea;  and  which  it  was  admitted  covered 
tke  land  embraced  1^  the  certificate  of 
H'Affee.  These  patents  were  granted  in  1837 
■ad  1S38  to  different  peraons,  under  whom  the 
defendants  claimed  tne  possession.  And  in 
order  to  show  that  the  said  certificate  of 
ITAffee  was  fraudulently  obtained,  they  offered 
to. prove  that  the  parties  to  whom  the  patenta 
ftbove  mentioned  issued  were  entitled  to  the 
baaefit  of  pre-emption  in  the  said  land,  under 
tke  acts  of  Congress  then  io  force,  before  the 
leaaoT  of  the  plaintiff  obtained  hia  certificate; 
Uwt  they  were  present  at  the  land  office,  with 
noney  to  enter  and  pay  for  the  same;  and 
offered  to  pay,  in  the  presence  of  M'Affee,  on 
the  day  he  obtained  bis  certificate,  and  before 
be  obtained  it:  and  that  the  defendants  had 
ISl*]  'acquired  possession  of  the  landa 
•fterwards,  when  theae  pre-emption  claims 
had  been  allowed.  This  testimony  was  objected 
to  by  the  lessor  of  the  plaintiff,  and  the  court 
i«f  used  to  permit  It  to  go  to  the  jury,  upon  the 
ground  that  the  certificate  could  not  m  im- 
peached at  law  for  fraud. 

The  defendants  then  offered  to  prove  by  the 
register  of  the  land  office,  that  the  pre-emption 
elninis  before  mentioned  were  finally  allowed 
and  paid  for,  and  that  the  patents  produced 
br  the  defendants,  issued  upon  them;  and  that 
the  conunisaloner  of  the  general  land  office  had 
njeeted  H'Affee's  certificate,  and  refused  to 
Wne  a  patMit  upon  it.  This  evldenoe  was  alao 
re|ect«d. 
!•  It.  Wd. 


The  defendants  then  moved  the  court  to  ex- 
clude the  said  certificate,  as  evidence  of  legal 
title  in  the  lessor  of  the  plaiotiffs;  but  the  mo- 
tion was  overruled. 

Exceptions  were  taken  to  these  pinions,  and 
the  caae  was  carried  to  the  High  Court  of  Br- 
rors  and  Appeal,  where  the  judgment  of  the 
inferior  court  was  affirmed  as  hereinbefore  men- 

From  this  statement  of  the  caae  it  will  ap- 
pear, that  the  only  right  drawn  In  question 
waa  that  claimed  by  M  Affee  under  his  certifi- 
cate. If  that  certificate  waa  a  gooi  legal  titl^ 
it  was  elder,  and  therefore  superior  to  the  lenl 
title  derived  under  the  patents  produced  by  the 
defendants. 


tended  to  impeach  the  title  M'Affee  claimed 
under  it;  and  the  objection  to  its  legal  effect 
was  made  for  the  sane  purpose.  The  patents 
given  in  evidence  by  the  defendants  v "■ 


the  purpose  of  deriving  n  legal  title  under  them 
older  than  the  plaintiff's  certificate,  by  virtue 
of  the  Act  of  June  10,  1834,  mentioned  In  the 
exception,    or   any    other   law   of   the    United 


ent  had  ever  been  issued   on  M'Affee's  certifi- 
cate.      They    were    intended,    therefore,    with 
the  other  evidence,  to  prove  that  tUa  certificate 
fraudulently    and    improperly    obtained; 
:   its   authority    had    been    denied   by   tbe 

miasioner  of  the  general  land  office;  and 

consequently,  that  it  ^d  not  confer  on  the 
leaaor  of  the  plaintiff  a  valid  legal  title,  upon 
which  be  could  recover  in  ejectment. 

'These  being  the  only  ouestions  raised  [*ISS 
te  court,  and  beins  there  tbulded 
the  right  claimed  by  M'Affee,  un- 
:  of  1832,  we  have  no  authority  to 
judgment.  In  order  to  give  this 
iction  under  the  25tb  section  of  the 
),  it  is  not  aufficient  that  the  con- 
the  act  of  Congreaa,  or  the  validity 
;  claimed  by  M'Affee,  waa  drawn  In 
id  decided  by  the  SUte  court.  It 
.ppear  that  the  decision  was  against 

t  mean  to  expreas  any  ojrinfoa  U  to 
n  contest  between  tbe  partteo.  ^e 
fore  US  concerns  merely  the  jnrisdic- 
I  court,  upon  the  caae  as  It  is  now 
i.nd  it  is,  therefore,  not  material  to 

Inquiry  whether  the  parol  evidence 

the  defendants  was  or  was  not 
jeeted.  For  the  decision  on  that 
ill  as  on  the  question,  as  to  the  legal 
I  certificate  having  been  in  favor  ot 
aimed;  this  court  la  not  authorised 
into  the  correctneas  of  the  judgment 
le  State  court.  The  power  of  the 
Durt,  in   thia  respect,  la  CArefnlly 

reatricted  by  the  Act  of  1780;  and 
■J  not  to  tranacend  the  limits  of  tbe 

conferred  upon  it.  The  writ  of 
therefore  be  dismissed  for  wmt  of 


„,B,Googlci„ 
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IB!*]   THE  DNTTED  STATES,  AppelUnti, 

PEDRO  MIBANDA  at  *i^  App«Ue«& 
Gpuiith  land  gnut  in  Floridft— iuufficMul  4»- 


will  ClT« 
:  lindB  w[ 


place  ol  begiiiBlDc  foe  ■  Burv«7, 

jdniwn  from  the  miu  of  Ticuit 

land!  ceded  to  tha  United  Btala  In  Florida,  and 
■Te  Told :  ■■  well  on  tbat  account  aa  tor  beloi  ao 
BBGcrtaln  that  localttT  cannot  be  siren  to  them. 


ON  appeal  from  the  Superior  Court  of  Eaat 
PlorMa. 

Pedro  Wranda  and  others,  on  the  Bth  of  May, 
1B29,  preaentad  a  petition  to  the  Superior  Court 
of  Eaat  Florida,  aaldne  for  the  conflrmation 
of  a  grant  from  the  Spaniah  government  of 
Florida,  for  eight  leagues  square,  equal  to  three 
hundred  and  siit7-eight  thoutand  six  hundred 
and  forty  acres  of  land,  situate  on  the  water*  of 
Rillaborou^  and  Tampa  bays,  in  the  eastern 
district  of  the  Territory  of  Florida. 

The  petition  of  Pedro  Miranda  and  tlte  grant, 
ara  aa  follows  > 

TranslaUoii. 

flla  BxeelleDey  the  Ooremor; 

Don  Pedro  Miranda,  «ecoii4  pilot  of  tlie 
latmeh  of  the  bar  of  this  port,  irith  the  most 
profound  reepect  represents  to  your  Excellency  i 

That  h«  has  the  honor  to  sarra  His  Catholic 
1K4*]  Majesty  [whom  *may  God  preserra] 
from  tha  year  17SS,  when  he  was  employed  as 
rower  of  the  said  launch,  in  which  capacity  he 
remained  until  he  was  promoted  to  hi*  present 
poat,  on  account  of  hla  known  merits  and  ex- 

Erienee.  Moreover,  your  Excellency  well 
owe  the  veracity  of  his  ^ood  eonduet,  fldel- 
itj,  and  devotion  to  tha  service  of  His  Majesty; 
of  which  he  has  given  proofs  in  various  expe- 
ditions, which  by  order  of  his  govamment  your 
Etitioner  undertook  along  the  water-courses  of 
is  provinca,  when  It  was  oremm  by  rebels; 
and  as  for  M  distinguished  serrteaa  and  others 
rendered  to  the  satisfaction  of  your  Eioeilency, 
yonr  petitioner  has  not  received  any  compen- 
aatlon  wliataver;  and  as  he  finds  himself  in  a 
pannriona  condition,  and  without  any  other  ex- 


«?r 


pectatioDS  but  from  the  protection  of  your  Ex- 
celleacy;  therefore  he  supplicatea  your  Excel' 
lency  to  be  plaaaad,  in  remuneration  of  all 
which  he  has  represented,  and  in  coniiderstion 
of  Us  present  destitute  situation,  to  grant  to 
him,  in  alMoIute  property,  a  square  of  eiglit 
leagues  la  tlia  royal  lands  which  are  fonnd  on 
the  waters  of  MUsborough  and  Tampa  bays. 
In  this  province,  in  virtue  of  royal  orders  on  tha 
subject  of  granting  lands  gratuitously  to  Spaa- 
ish  subjeots;  which  favor  your  petitioner  hopes 
to  receive  from  the  justice  of  your  Exeelleaey. 
B.  AugustliM  of  Florida,  I  Bth  November, 
1810. 

St.  Augustine  of  Florida,  ) 
Hth  November,  ISIO.     { 

Tha  merits  and  services  allegol  by  this  party 
being  well  known  to  this  government,  I  grant 
to  him  in  the  terms  which  lie  solicits,  the  said 
quantity  of  land  in  the  places  which  he  indi- 
cates, without  prejudice  to  a  third  partyj  and 
as  a  proof  of  this  grant  to  be  shown  at  all 
times,  let  a  certified  copy  of  this  proceeding  fa* 
IbhukI  to  him  from  the  secretary's  office  fw  his 
security.  Whita. 

The  petition  to  the  court  stated  that  Mid 
tract  or  parcel  of  land  has  been  divided  and 
laid  off  into  townships  of  twenty-three  thou- 
sand and  forty  acres  each ;  that  the  said  dividon 
of  the  said  land  into  townships,  aa  aforesaid, 
was  made  by  one  Charles  Tignolea,  In  the  year 
one  thousand  eisht  hundred  and  twenty-one; 
the  said  Charles  Vignoles  then  being  a  rarreygr 
of  East  Florida. 

After  bearing  testimony  and  aivuments  of 
counsel,  the  Superior  Court  of  Eaat  Florida  gave 
a  pro  forma  decree  in  favor  of  'the  ['lit 
petitioners,  for  eight  leaKuea  square,  beiig 
forty-six  thousand  and  eighty  acres;  and  the 
United  States,  and  the  elaimanta,  pxMecutad 
this  appesJ. 

The  case,  on  the  appeal  of  the  Uidtad  Stataa, 
was  argued  on  the  part  of  the  United  Statea  by 
Hr.  DnvaU,  and  Mr.  Legare,  tha  Attomn- 
Qeneral  of  the  United  States ;  and  waa  nibmit- 
ted  on  printed  «r|^menta  by  Mr.  Gan  and  Ur. 
Ogden,  for  tba  appellee*. 

The  arguments  of  the  counsel  on  numenMi 
points,  submitted  for  the  appellants  and  the  af- 
pellees,  are  omitted,  as  the  decree  of  tha  eoiat 
was  mad*  exclusively  on  the  quaation  of  tha 
validity  of  the  grant,  under  the  cession  of  Flni- 
da  to  the  United  SUtM,  by  the  treaty  with 
Spain. 

For  the  appellants.  It  was  contended,  that  as 
no  survey,  possession,  or  cultivation  of  the  land 
had  been  proved,  aa  was  necessary  aeeordinf 
to  the  laws,  usages,  and  ordinaneea  of  the  Dan- 
ish government,  to  vest  a  TsUd  Utla  to  tha  land 
In  the  claimant,  the  decree  of  the  Snpefior 
Court  of  East  Florida  should  ba  rererMd. 

Hr.  JnsUea  Wayn*  delivared  the  o^oa  o( 
the  oonrti 

Appeal  twom  tb*  Supariar  Oonit  of  Watt 
Florida. 

The  defendants  in  error  claim  title  to  a  traot 
of  land,  under  a  grant  made  by  Oovamor  WUtai 
on  tha  Mth  November,  1810,  to  Don  Pedro  Mi- 
randa, oontaining  Hght  leagues  aouai*,  or  thrss 
hundred  and  sixty- ^ght  thousana  dz  himdrsd 
and  forty  acres,  on  ua  water*  of  HlUaboraiidk 
Petan  II. 
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•ad  Tampa  b^*,  ia  the  oastern  diatriet  of  tlie 
Tenltoi7  of  Florida. 

Hlnmda't  petition  for  tbe  grant,  ind  the 
fraiit.  Me  tn  pagei  1S3,  1S4. 

After  a  T«cit«l  of  •ervjeet,  he  B«ki  ■•  k  remu- 
Berktian,  uid  in  eonaideration  of  hii  dcBtitute 
eonditlon,  that  there  ihbj  be  granted  to  him  in 
mbaolute  property,  a  equue  o?  eight  leagues  in 
the  roval  landi  irhich  are  found  on  the  watere 
of  Hillsborough  and  Tampa  bays,  In  virtue  of 
royal  order*  on  tbe  subject  of  granting  lands 
gratnltoualy  to  Spanish  subjeeta.  The  govetn- 
or,  in  reply,  acknowledges  his  services,  and 
grants  to  hito  "in  tbe  terms  as  he  solicits,  the 
quantity  of  land  in  the  placet  irhich  he  indi- 
cates, without  prejudice  t«  a  third  party;"  and 
directs  "a  certifled  copy  of  the  proceeding  to 
be  issued  to  liim  from  the  secretary's  office  for 
161*]  *hii  security."  It  does  not  appear  that 
mieti  certified  copy  was  given  to  him;  but 
Agullar,  who  was  aecretary  when  tbe  grant 
wa<  made,  deposes  that  be  remembera  that 
the  grant  was  made  to  Miranda  for  hi*  deserts 
and  lervices  on  the  shores  of  Hillsborough  and 
Tampa  baya;  "that  it  was  a  part  of  eight 
leagues  souare,  or  thereabouts;"  and  he  further 
•ays,  the  nandwritine  to  tbe  grant  ia  the  legiti- 
BMte  dgnature  of  Governor  White.  The  dis- 
trict attorney  admits  that  he  hu  seen  in  the 
ofBee  of  the  archives  of  Florida,  a  document, 
of  which  that  introduced  by  the  complainants 
to  a  copy. 

No  survey,  however,  of  the  land  was  made 
whilst  Florida  was  a  province  of  Spain.  Nor 
was  any  attempt  made  by  the  grantee,  or  by 
any  agent  or  person  claiming  under  him,  to 
occupy  any  land  under  this  grant,  or  to  make 
a  survey  of  it,  until  after  tbe  Floridas  had  been 
oaded  to  tbe  United  States.  The  complainants 
aDe^  that  one  was  made  In  1821,  by  Charles 
'^gnoles,  a  surveyor  of  East  Florida;  and  this 
■nrvey  is  the  flnt  assertion  of  right  in  tbe 
premises  by  tbe  grantee.  After  this  survey  was 
inade,  tbe  grantee  conveyed  portions  of  the 
land,  between  the  years  1822  and  1928,  to  the 
diaimants  asaociated  with  him  in  this  suit.  They 
allege  that  a  claim  for  tbe  whole  of  the  lands 
was  submitted  to  the  examination  of  the  com- 
missioners appointed  under  the  Act  of  Congress 
Of  Sd  March,  1823  (3  Story,  1S07),  entitled  "An 
Act  for  ascertain  ingclaims  and  titles  to  lands 
in  the  Territory  of  Florida."  The  survey  made 
by  Vignoles,  however,  Is  not  In  the  rocord; 
nor  does  it  seem  to  have  been  in  evidence  on 
tbe  trial  of  the  cause  in  the  court  below. 

By  agreement  between  the  solicitors  and 
eonnael  of  the  parties,  a  pro  forma  decree  was 
given  for  forty-six  thousand  and  eighty  acres 
of  land,  in  favor  of  the  complainants,  situated 
on  the  waters  of  tbe  bays  of  Hillsborough  snd 
Tampa;  and  from  this  decree  the  cause  baa 
been  brought  to  this  court  by  appeal  by  the 
United  BUtes. 

We  do  not  think  (t  necessary  to  discnaa,  in 
detail,  the  points  urged  in  argument  for  and 
agaioet  tbe  confirmation  of  this  grant. 

Two  considerations  are  decisive  of  Ita  Inva- 
lidity. 

The  grant  Is  void,  no  land  having  been 
eevered  from  tbe  public  domain  previous  to  the 
E4tb  January,  1818;  and  becauae  the  falls  of 
the  gTHnt  are  too  indefinite  for  locality  to  be 
given  to  them. 

1#Z-  (Mf. 


"The  petitioner  asks  for  "a  square  of  [*161 
eight  leagues,  in  the  royal  lands  which  are 
found  on  the  water*  of  Eillsborough  and  Tam- 
pa bays."  The  grant  Is,  "I  grant  to  him.  In 
tbe  term*  which  ne  eolidta,  tbe  aud  quantity 
of  land  in  the  places  which  he  indicates." 

Tampa,  or  Espiritu  Santa,  aa  it  wsa  known 
or  called  before  Florida  was  ceded  to  tbe  United 
States,  ia  tbe  largest  on  tbe  Gulf  of  Mexico.  It 
is  at  least  forty  miles  long,  and  in  one  or  more 
places,  from  thirty  to  forty  miles  broad.  Eills- 
borough  River  empties  into  It  from  the  north. 
To  tbe  aoutheast  of  Hillsborough  River  are  the 
Indian  and  Alalia  rivers.  Lower  down  tbe  bay 
on  the  aame  aide,  la  Manali  River,  from  sixteen 
to  twenty  miles  wide  at  it*  mouth;  and  Oyster 
River  ia  twenty  miles  below  the  Manali.  The 
eastern  part  of  thi*  bay  wa*  by  the  British 
called  Hill ebo rough ;  and  tbe  little  bay  attached 
to  the  north  side,  Tampa.  The  little  Tampa  la 
an  elliptical  baaln,  about  tan  milea  in  diameter. 
There  ara  many  istanda  In  the  bay,  especially 
on  the  western  part  and  at  ita  moutn;  and 
Tampa  extends  to  Sarragossa  Bay.  William's 
Territory  of  Florida,  page  24. 

Where,  in  this  extensive  area,  shall  this  grant 
be  locaUdT  Shall  it  be  on  either  of  the  nvera 
emptying  into  the  bay?  On  the  esstem  or  west- 
em  Bide  of  the  bay  t  At  Its  head,  or  at  its  mouth  r 
Shall  it  be  a  contiguous  body  of  land  on  Hills- 
borough Bay,  or  on  little  Tampa;  or  shall  It  be 
dii'ided  In  eoual  part*  on  both!  If  the  grantee 
claims  a  rignt  to  survey  on  Hillsborough  and 
little  Tampa  aa  the  placea  Indicated  in  bi*  peti- 
tion, then  it  caimot  be  taken  in  a  single  body 
"of  a  square  of  eight  leagues;"  for  the  former 
being  on  the  east  part  of  the  bay,  and  the  latter 
on  the  north  aide;  neither  tbe  dimension  nor 
form  of  the  grant  could  be  surveyed  touching 
on  both.  And  this,  whether  it  1*  to  be  tsken  in 
a  square  of  four  equal  eidea,  or  in  a  rectangular 
paralteloKTam  with  a  part  of  one  third  of  the 
bay:  which  last  is  the  mode  prescribed  b^  the 
Spanish   authorities  for  surrey*  on   navigable 

Shall  tt  be  left  to  the  grantee  to  ebooaa,  or 
shall  tbe  court  arbitrarily  fix  upon  a  point  tor 
the  beginning  of  a  survey  T  If  there  waa  aatart- 
ing  point,  the  claimants  might,  putting  aside 
the  other  questions  in  tbe  case  against  the  con- 
firmation of  tbe  grant,  be  entitled  to  a  survey. 
But  there  ia  none.  No  aurvey  waa  made  under 
the  grant  whilst  Florida  belonged  to  Spain.  In- 
deed, *it  appeara  from  tbe  record,  that  [*1KS 
neither  the  governor  making  the  grant,  nor  any 
other  governor  of  Florida  after  him,  ever  gave 
an  order  for  a  survey  of  this  grant.  Tbe  Krantee, 
though  all  the  time  in  Florida,  from  the  time 
when  the  grant  waa  given  until  the  treaty  with 
Spain  was  made,  a  period  of  nine  years,  did 
not  apply,  or  if  be  did,  did  not  receive  from  the 
authorities  of  Spain  an  order  for  a  aurvey.  The 
case  shows  that  in  other  grants  of  land  made  to 
him,  subsequent  to  the  date  of  that  now  under 
consideration;  and  there  are  nine  or  ten  of  them 
in  the  record  (pages  81  to  S3,  inclusive];  that 
Miranda  uniformly  hud  them  consummated  by 
a  royal  title.  And  it  ia  also  worthy  of  remark, 
that  he  states  in  his  petition  to  Governor  Cop. 
pinger,  on  the  Ifltb  of  September,  1817,  after 
reciting  bis  services  from  1794  to  1812,  in  the 
defense  of  the  province,  and  that  be  had  badlft 
hia  clukr^  ^vera  eiA.ianTdiui.rj   <»»s.v&»kv<xw.i 


in 


Sdpskux  Coubt  or  thi  Uniibd  Stars. 


be  Btfttet,  "for  which  he  had  never  had  any 
eompenaation  whatever,"  What,  then,  had  be- 
come of  bia  grant  for  a  equare  of  eight  leagues 
in  the  royal  lands  which  are  found  on  the 
watera  of  Hillsborough  and  Tampa  bays  I 

The  locality,  then,  of  the  premiBea,  was  not 
acknowledged  by  the  authorities  of  Spain.  No 
effort  was  made  to  give  identity  to  the  grant 
before  the  treaty  was  ratified. 


"All  the  grants  of  land  made  before  the  24th 
of  January,  1B18,  by  Hii  Catholic  Uajesty,  or 
by  his  lawful  authorities  in  the  said  territories, 
ceded  by  His  Majesty  to  the  United  SUtes,  shall 
be  ratified  and  confirmed  to  the  persons  in  pos- 
BeBsion  of  the  lands,  to  the  same  extent  that  the 
same  grants  would  be  valid  if  the  territories 
bsd  remained  under  the  dominion  of  His  Cath- 
olio  Ifajeity.  But  the  owners  in  possession  of 
aueh  lands,  who  by  reason  of  the  recent  circum- 
stances of  the  Spanish  nation,  and  the  revolu- 
tions  in  Europe,  have  been  prevented  from  ful- 
filling all  the  conditions  of  their  grants,  shall 
complete  them  within  the  times  limited  in  the 
same,  respectively,  from  the  date  of  this  treaty, 
in  default  of  wlUeh  the  said  grants  shall  be  null 
and  void.     All  granta  made  since  the  24th  of 


inua^,  1816.  when  the  first  proposal 
,  irt  of  Ks  Catholic  Majesty  for  the  cession  oi 
the  Floridas  was  made,  are  hereby  declared  and 


agreed  to  be  null  and  void."  The  words 
1B9*]  foregoing  'extract  "shall  be  ratified  and 
confirmed  to  t^  persons  in  possession  of  the 
land,"  have  been  decided  by  this  court,  in 
Percheman's  case,  7  Peters,  61,  to  mean,  "the 
grants  shall  remain  ratified  and  confirmed  to 
the  persons  in  possession  of  them,  to  the  same 
extent,  etc.,  etc.;"  or,  as  this  court  said  in 
Etingsley's  case,  12  Peters,  4T6,  "stand  ratified 
and  confirmed  to  the  same  extent  that  the  same 
gianta  would  be  valid  if  liorida  had  remained 
under  the  dominion  of  Spain."  And  the  words 
"in  possession  of  them,"  nave  by  this  court,  in 
Arrendondo's  case,  Q  Peters,  741,  and  In  all  other 
cases  upon  Florida  grants  after  it,  been  deter- 
mined not  to  imply  occupation  or  residence  only, 
but  ft  legal  seisin.  The  court  said  in  that  case, 
"By  grants  of  land  we  do  not  mean  the  mere 
grant  itself,  but  the  right,  title,  legal  posses- 
sion, and  estate,  property  and  ownership,  le- 
gally i«su!ting  upon  a  grant  of  land  to  the 
owner."  But,  in  the  case  before  us,  from  the 
want  of  survey,  or  some  point  for  the  begin- 
ning of  one,  there  can  neither  be  a  seisin  in 
fact  nor  In  law;  for  identity  of  premises  is  as 
essential  for  a  seisin  In  law,  as  it  is  necessarily 
implied  in  a  seisin  in  fact.  The  grantee,  then, 
can  only  claim  validity  for  this  grant  to  the 
same  extent  that  it  would  have  been  valid  if 
the  territories  had  remained  under  the  domin- 
ion of  His  Catholic  Majestv.  And  this  brin^ 
up  the  questions,  how  far  this  grant  was  valid 
wDen  the  Floridas  were  ceded  to  the  United 
States;  or  whether.  In  the  situation  in  which 
this  grantee  stood  when  the  treaty  was  made, 
he  had  mote  than  a  permission  to  ask  for  the 
means  of  having  tlie  lands  identified,  that  he 
might  have  a  right  of  possession. 

The  grant  was  made  in  IBIO.  No  order  of 
survey  was  msde;  nothing  was  done  to  with- 
draw the  land  from  the  general  mass  of  prop- 
»Tty,  or  to  show  what  it  was,  which  was  to  be 
9$$ 


withdrawn.  It  therefore  i«ma]ned  in  the  Kinj 
of  Spain,  with  the  power  to  consummate  that 
which  tiad  been  done  on  Miranda's  petition, 
into  a  complete  title  according  as  it  might  b« 
his  pleasure  to  do  or  not  to  do  so.  And  when 
he  ceded  the  Floridaa  to  the  United  States,  tbi 
latter  were  placed,  in  respect  to  this  granlu, 
exactly  In  the  situation  in  which  His  Catholic 
Majesty  had  stood.  This  being  so,  the  eigtatk 
article  of  the  treaty,  on  the  most  liberal  inter 
of  the  intentions  which  actuated  tba 


United  States  no  obligation  to  make  a  title  to 
landa  of  which  the  grantee  had  neither  an  actusi 
seisin,  'nor  a  seisin  in  law.  Identity  is  [*!<> 
essential  for  the  latter,  and  has  uniformly  htm 
in  the  contemplation  of  this  court,  when  it  his 
confirmed  Florida  granta,  inchoate  or  complete. 
This  court  said  in  Forbes'  case,  16  Peters,  IS^ 
"the  courts  of  Justice  can  only  adjudge  what 
has  been  granted,  and  declare  that  the  laodl 
granted  by  the  lawful  authorities  of  Spain  an 
Bcparated  from  the  public  domain."  TJie  grant 
DOW  sought  to  be  confirmed  was  not  so  separated 
by  survey,  or  by  any  such  distinctive  call  u 
will  admit  of  a  survey.  In  Forbes*  case,  juit 
mentioned,  the  grant  was  for  land  "in  the  dii- 
trict  or  bank  of  the  River  Nassau ;"  and  the  court 
say,  after  noticing  the  uncertainty  of  the  de- 
scription for  the  location  of  the  land,  "No  sur- 
vey of  the  land  granted  was  ever  made;  IKe 
duty  imposed  upon  the  grantee  to  produce  tl» 
plat  and  demarcations  in  proper  time,  was  nenr 
performed.  This  was  a  condition  he  assumed 
upon  himself;  the  execution  and  return  of  the 
survey  to  the  proper  office,  in  such  ease,  could 
only  sever  the  land  granted  from  the  public 
domMn."  "No  particular  land  having  been 
severed  from  the  public  domain  by  John  Forbes, 
his  was  thb  familiar  case  of  one  having  aclsim 
on  a  large  section  of  country,  unlocated,"  ete. 
etc.  "la  such  a  case,  the  government  has  em 
been  deemed  to  hold  the  fee  unaflTected  bj  s 
vested  equitable  interest,  until  the  location  wu 
made,  according  to  the  laws  of  the  particnlsr 
country."  And  though.  In  the  decree  granting 
the  land  to  Forbes,  the  governor  says:  "It  will 


vary  the  principle,  but  rather  serves  to  estsbti)!! 
it,  that,  nn  grants  of  land  with  uncertain  du- 
ignations,  to  be  made  on  a  large  district  ut 
country,  the^  must  have  been  severed  from  tbt 
public  domain  by  survey,  or  be  void  for  want 
of  Identity."  Upon  mature  deliberation,  tba 
same  doctrine  was  held  in  Buyck's  case,  15  Pe- 
tera,  21B,  which  was  a  grant  for  lands  "si 
Musquito,"  "south  and  north  of  said  place.' 
Also  in  O'Harra's  case,  IS  Peters,  E7S;  agaii 
in  Delespine's  esse,  16  Peters,  31S. 

Indeed,  the  settled  doctrine  of  this  court,  is 
respect  to  these  Florids  grants,  is,  that  gnati 
for  lands  embracing  a  wide  extent  of  conntrj, 
or  within  a  large  area  of  natural  or  artificial 
boundaries,  and  which  granted  landa  were  not 
surveyed  before  the  24th  of  January,  ISIS,  ud 
which  are  without  such  designations  as  will  gin 
•a  place  of  beginning  for  a  survey,  are  [•III 
not  lands  withdrawn  from  the  mnas  of  vsanl 
lands,  ceded  to  the  United  States  In  the  Flori- 
das; and  are  void,  as  well  on  that  account  u 
for  being  so  uncertain  that  locality  cannot  bs 
given  to  them. 


Tbk  UiimD  Statm  t.  Low  m  ai. 


M 


1«I*I  OTHE  UNITBD  STATES,  Appenuta, 
JOHN  W.  LOW  et  tl.,  AppelleM. 


on  coodltlaB  thi 

The  ^raat  oC  ili  thorn 


■litecn  thODund 


DocloT'i  Branch,  and  thg  mill  wi 


The  govemor'i  decrsc  on  tbia  p«UUon  lUtM 
that,  "in  consideration  of  the  benefit  uid 
utility  tli»t  would  reault  to  the  province,  ahoiild 
it  be  executed  ma  the  petitioner  proposed,  ho 
gninta  him  the  pertniBaion  he  aaked,  like- 
viae  the  landa  at  the  plates  he  mentioned;  with 
the  express  condition,  that,  until  he  erected  tha 
said  machine,  he  should  not  have  an  abaoluta 
right  in  them,"  etc. 

The  original!  of  the  petition  and  decree  wen 

not  produced  in  evidence,  neither  are  th«j  to 

be  found  in  the  archives  at  St.  Augiutine.    A 

certified  copj,  dated  April  0th,  181S,  undar  tha 

_^  ._    hand  of  Thomas  de  Aguilar,  aecretarr  of  Iba 

-c-T-m '""^    government   (whose  handwriting  was  proved), 

wai  for  land  on    'tinted  to  be  faithfullj  drawn  from  the  original 

-''"''    '  I    in  his  ofSce,  was  alone   offered,   and  was  ob> 

'   jetted  to  on  the  part  of  the  appelluits. 

There  were  also  produced  two  plats  and  o 


'here  tha  mill  was  latended  tc 
lund  acres  were  graotp' 
the  lagoon  of  Indian  B 


were  Burveved  In  1808,  on  ^'■""  "«"  '■^*°  produced  two  plaU  and  oar- 
e  mill  was  ballL  The  rar-  tiflcates  of  survey,  made  by  QeorM  J.  F. 
■raa  conflnned.  Clark,    the    Survey  or  General,    for   John    Low. 


reb™^ry,783o!C''he'8u™?or-Gjrelr"  The  first  is  dated  "December  23d,  1819,  for  "six 

"north weatwardlr   ot   tha   bead   of   Indian   ItUer,  thousand    acres    of    land    In    the    place    called 

ana  weat  of  the  prtlrle^t  the  .treimi  called  North  Doctor's   Branch,  on  Bell   River."    The   aecond 

Sir^riT:?."^  •"'"'*•  """  "  ""  ■"*"  "  '"'"'  "*  i«  <l«t«l  FebroaiV  7th.  1820,  for  "ten  thousand 

The  offlclal  retom  ot  the  eurveTOT-Oenaral  has  acres  of  land  northwestwardly  of  the  head  of 

■*T^r'i.*n.,'l^^%iS'^  m'JiI''")!""'™.-,  .,  ,>..  rndi*"  Ri'w,  and  west  of  the  prairies  of  tha 

The  land  (rianted  lould  only  be  ■urrejod  at  the    ., n.i   »- n,    n i,    _i.S.i. n ii. 

place  Branlcd  ;  If  elsewhtre,  It  would  have  been  a  "tream  called  North  Creoli,  which  empties  tt- 

new  aDDronrlstloii,  and   (berefare  void,   tad   con-  self  at  the  head  or  pond  of  Said  rlTer." 

Ichth  article  of  the  treaty  with  Spain.  Among  the  witaesiei  examined  to  proro  tha 

'g^U  BU w?'Si''fi. '  blowing  <•»  the  mill,  was  George  J.  V.  Clark, 

•J  at  tea   tbousand  acres  should  be  located  ad-  who  was  objected  to  by  the  district  attorney, 

iIdIuk   the   oaiviral   oMe<>t   called   tor,   there   bf  The  objection  to  the   testimony   of   George  J. 

'It'^be'^l^SSid'nSS^  F.  Clarlc,  taken  In  the   Superior  Court,  was 


ordlng   t 


jrllj   I 


tbe  bead  ot  t1 


lacoOD  would  oecc*-    ' 


It  of  Spall 


t  province    the   casr.    It   appeared   from   the   record,   that 
"TheSarTeyor-General  having  relurned' that  the    »*ter  he  had  bMO  examined  On  interrogatories 
■urrer  was  made  according  to  tlie  grant,  and  In  the    to  prove  the  surveys  made  by  him,  the  follow- 
_..  y  proof,  the  dain  wae    jng  was  attached,  at  his  request,  to  the  ex- 

amination of  the  commissioner; 


abaence  of  other  contradlctoi: 


ON  appeal  from  tha  Superior  Court  of  East 
Florida. 
The  heirs  of  John  Low  claimed  sixteen  thou- 
sand acres  of  land  In  East  Florida,  under  a 
grant  by  Governor  Coppinger,  founded  on  a 
petition  alleged  to  have  been  presented  by  their 
ancestor,  dated  20th  March,  1810,  and  a  decree 
of  Governor  Coppinger  thereon,  dated  April 
Sth,  1816.  The  petition  sUtes,  that,  "bound- 
ing with  the  petitioner's  land,  on  Bell  River, 
there  was  a  creek  known  by  the  name  of 
Doctor's  Branch,  which  was  suitable  for  the 
establishment  of  *  water  saw-mill,  and  as  he 

could  construct,  and  was  desirous  of  construct-        ^^^   _^_^    ^__   ^_   ^^^    ^      «u     «»  ••      u» 
•ng  immediately,  a  saw-mill  on  said  place,  if  he    AttoraerGenli^,  'f'oVthe"(jniUd  SUta?  Und 


port  of  my  confidence  in  the  Integrity  t. 
'while  I  exercise  the  candour  due  to  Uie  [*1S4 
honorable  court  in  this  case,  and  to  myself  as 
a  witness.  Perhsps  it  may  be  necessary  to  add, 
that  before  February,  1821,  I  was  entirety  un- 
interested in  this  grant. 

"George  J.  F.  Carles. 

"Before  me,   K.  B.  Gibbe.  Commissioner." 

After  hearing  the  testimony,  the  court  made 

a  decree  in  favor  of  the  claimants  for  both 

tracts  of  land,  from  which  the  present  appeal 

ftrgued  hr  Hr.  Lcgar^  tha 


luld  obtain  the  permission  of  the  government, 
and  a  grant  of  the  accustomed  quantity  of  land 
for  the  supply  of  lumber,  and  the  assurance,  in 
his  favor,  that  the  great  expenses  that  were  in- 
dispensable to  its  construction,  and  the  risks  to 
163*]  which  he  •would  bo  liable,  would  be 
compensated;  he  therefore  prayed  that  the  gov 

eraor   would   grant   hii      "  " 

land,  or  its  equivalent, 
six  thousand  acres  in  the  vacant 
neighborhood    of     Doctor's     Branch,    and    ten 
thousand   acres  on   the   northwest   side   of  the 
head  or  lagoon  of  Indian  River." 


by    Mr.   Berrien   and   Mr.   Wilde   for   the   ap- 
pellees. 

For  the  United  States  it  was  eontended — 

1.  That  the  testimony  of  Clarke  was  improp- 
erly admitted. 

2.  Tliat  there  was  not  sufficient  evidence  that 
the  said  alleged  grant  or  c 


■..■       u'^'i*'^!  1**'   n""<le  by  Governor  Coppinger. 
mittmi?  him  to  take       3   J^^^  ^j^^  alleged  concession.  If  ever  mads, 
was  on  a  condition  precedent,  whtcb  was  nerer 
fulfilled. 

4.  That  the  description  of  the  six  thousand 
acres  in  tbe  neighborhood  of  Doctor's  Branch 
in  too  vague  to  be  the  foundation  of  a  valid 

fi.  That  the  plat  and  OBrtUcats  of  siuray  fcr 


BuPEMMS  ConKT  or  ibk  Uatxo  Siatu. 


till  trut  of  ten  tbooMnd  urea  io  not  aiuwcr 
to  the  deKription  contained  In  tht  pret«ndcd 
(Tftnt,  and  to  cannot  b«  tlw  origin  of  title. 

The  Attorncj-Genenl  wid,  that,  u  the 
repreieiitative  ^  the  United  State*,  it  waa  his 
duty.  In  all  the  caaea  of  land  claima  lent  up 
from  Florida,  to  ezamina  them  with  a  Judicial 
^e. 

The  act  of  Coagreaa  require*  that  all  the 
eaaea  of  thia  deacription  brought  before  the 
•ourta  of  Florida,  Id  which  the  decialon  ahall 
ba  Bgainat  the  United  State*,  ahould  be  brou{^t 
bj  a^feal  to  this  court.  If  the  law  officer  of 
the  government  aee  anything  in  the  case.  It  la 
hisduty  to  present  it  to  the  court  for  it*  decision ; 
and,  in  doing  thia,  h*  i*  not  restrained  by  any- 
thiiig  which  may  have  been  done  or  omitted 
by  the  District  Attorney  of  the  United  States, 
before  the  courts  of  Florida.  The  whole  lubjeet 
Is  open;  and  under  this  view  the  whole  of  the 
IBB*]  matters  before  the  court  below  'may  be 
flUIy  examined,  and  exceptions  taken  here, 
which  had  been  omitted  upon  the  flrat  hearing 
of  the  caae. 

That  this  grant  is  null  and  rold,  haa  been 
already  decided  on  the  principles  settled  by  this 
court  la  the  case  of  The  United  SUtes  t.  Sib- 
bald,  10  PaUrs,  313,  and  in  other  eaaes.  This  was 
a  grant  on  a  precedent  condition,  the  establish- 
ment of  a  muL  The  condition  waa  not  per- 
formed. The  evidence  ii  insufficient  to  estab- 
lish the  improvement.  The  deKriptiou  of  the 
land  in  the  grant  ia  too  vague  and  indefinite. 

The  evidence  of  Clark  should  have  been  reject- 
ed by  Uu  court;  and  thi*  court  will  exercise  the 
gwer  to  strike  It  out,  although  it  waa  allowed 
be  read  by  the  District  Attorney  of  the 
United  States.  Tbe  memorandum  made  by  the 
eonunisaioner,  after  taking  the  examination, 
shows  his  interest  In  the  ease.  Be  had  pur- 
ehased  a  part  of  tbe  very  grant  his  testimony 
was  to  sustain. 

As  to  the  reeul'Uona  of  Spain  relative  to 
grants  of  lauds  ^  the  governors  of  their  terri- 
tories, and  which  this  court  had  declared  to  be 
in  force,  the  Attorney- General  elted  2  White's 
New  Recopilation,  278. 

Ur.  Berrien  and  Hr.  Wilde,  for  the  appellees: 

No  question  can  be  presented  to  the  court,  on 
this  record,  which  haa  not  already  been  decided 
bx  the  many  Florida  eases  which  have  been  tn- 
quently  examined  and  decided  In*  it  Tbe  grants 
ware  suffideutly  descriptive.  The  lands  were 
found  t^  the  Surveyor-General,  nndcr  the  Span- 


..    _..  r  distant  from  the 

thousand  acre  tract,  ia  of  no  consequence.  The 
power  of  the  Spanish  governor  to  make  the 
grant  where  he  though  proper  was  complete. 

The  construction  of  Spanish  grants  is  not 
determined  by  the  principles  of  the  common 
law,  but  by  the  law*  and  ordinancea  of  Spain, 
ter  treatle*,  and  by  the  order*  of  the  kins. 
TdIb  has  often  been  so  held  by  this  court.  Qted, 
Delsspine's  case,  IS  PeUrs,  341. 

The  evidence  to  establish  the  performance  of 
the  condition,  is  sufficient  without  the  testi- 
mony of  Clarke.  But  etill  Clarke'*  evidence  1* 
insisted  upon.  A  party  is  not  to  be  taken  by 
surprise  by  a  new  exception  in  this  court,  and 
KS*]  to  be  called  upon  to  support 'the  legal- 
ity of  evidanca  whkh  was  alloirad  by  the  court 


below.  Oases  fren  Florida  are  not  ezueptioBB 
to  the  principles  which  govern  other  appeals 
brought  here. 

But  the  testimony  of  Clarke  was  legaL  Tba 
statement  made  by  the  commissioner  ia  no  nul 
of  his  evidence;  utd  if  it  Is,  It  does  not  uow 
that  he  was  interested  at  the  time  of  his  exam- 
ination. He  had  been  interested,  but  that  inter- 
est might  have  ceased.  He  doea  not  aaaert  a 
present  interest. 

Hr.  JusUoa  Catron  delivered  the  opinion  «C 
the  court: 

This  was  a  mill  grant  of  Bvs  miles  square  at 

land,  or  sixteen   thousand  acre*;   that   is,  at 

Doctor's  Branch,  where  the  mill  wa*  Intended 

to  ba  erected,  *ijc  thoutand  acres;  and  ten  thou- 

d  acres  "on  the  northwest  side  of  the  bead 

lagoon  of  Indian  Biver." 


mill  waa  erected. 

The  flrat  survey  was  made  at  Doctor's  Biaacb, 
in  1819,  and  ia  free  from  objection. 

Tbe  second,  for  ten  thousand  acres,  was 
made  February,  I8&0,  by  the  Survayor-OeiMnl 
of  East  Florida,  "northweatwardly  of  tbe  bead 
of  Indian  River,  and  west  of  the  prairies  of  the 
stream  called  North  Creek;  which  empties  it- 
self at  the  bead  or  pond  of  said  river."  Such 
is  the  description  In  the  certifieate  of  the  Sur- 
veyor-General. The  survey  had  been  objectad 
to,  but  tbe  objection  ifka  withdrawn  at  the 
^-—•--  below;  and  H  la  Inalated  that  a  waiver 

_  .  igality  must  ba  Inferred.  The  objectioa 
extended  to  the  competency  of  the  papw  as 
evidence,  and  not  to  its  effect  when  bewd;  so 
the  court  held  in  Brevard's  ease,  at  this  term. 

The  official  return  of  the  Surveyor-Qenetal 
has  accorded  to  it  the  force  of  a  deposition. 
Bo  we  held  In  the  eaaea  of  Breward  and  Ban- 
son;  to  which  we  refer. 

The  land  could  only  ho  snrreyed  at  tha  place 
granted;  If  elsewhere.  It  would  have  been  a 


forming  a  survey  to  a  location,  ia  tbe  United 
States,  tha  survey  would  bs  located  adjoining 
the  natural  object  called  for,  there  being  no 
other  to  aid  and  control  the  general  call;  and 
therefore  the  head  of  the  lagoon  would  neces- 
sarily have  formed  one  boundary.  But  it  ia 
obvious  more  latitude  was  allowed  in  the  prov- 
ince of  Florida.  The  object  of  the  grant  waa 
timbered  land,  fit  for  the  *upply  of  lumber; 
and  if  the  neareat  vacant  timbered  land  to  tbs 
head  of  the  lagoon  was  aurveyed,  the  Intentions 
af  the  government  and  of  tbe  grantee  wer« 
complied  with.  Thii  waa  the  oonstrwetioa 
given  by  the  Surv^or- General  to  the  words 
"northwest  side."  He  permitted  tin  general 
call  to  vary  *o  far,  and  no  further,  as  to  seenra 
timbered  land,  excluding  the  prairies  next  tha 
head  of  the  lagoon.  Tbo  legality  of  tbe  sur- 
vey depends  on  the  fact.  The  deseriptlon  gIvsB 
in  the  certifieate  ebova  recited,  and  that  sst 
forth  by  the  decree,  must  be  taken  together;  tha 
'  lines  and  boundaries  on  other  Isads  are  glvsa 
FMera  1*. 


IStf 


HTDB  AMD  OUOBM  ET  A 


im  tlw  decTM.  The  i^ompUtnt  Is,  that  the  land 
ma  iurreyed  too  far  wMt.  On  the  north,  it  U 
bonnded  hj  the  luids  of  Charles  Sibbald;  on 
tbe  aoutb,  bj  thoM  of  John  Mlntosh;  on  the 
west,  by  tojkI,  or  vacant  landei  and  on  the 
east,  bf  the  prairies  of  North  Creek,  whirh 
empties  itself  at  the  head  of  Indian  Lagr  ~ 
There  Ji  no  evidence  tliat  North  Creek  is  ni 
gable.  It  there  waa  iuch  evidence,  as  the  i 
vey  includes  the  creek,  wa  would  reverse  the 
decree,  and  order  the  surrey  only  to  front  one 
third  part  on  the  creek.  The  Surveyor-Gen- 
eral certifies  that  this  ten  thousand  acres  is  the 
tract  of  land  granted  to  the  petitioner,  on  the 
Bth  of  April,  IBIC;  and,  altfaoogh  no  reliance 
would  be  placed  on  the  assertion  in  the  certifi- 
cate, standing  alone,  still,  taklnr  the  return 
that  the  survey  waa  on  the  land  granted,  in 
connection  with  all  the  facts  and  circumstances 
appearing  in  the  record,  and  it  tends  to  eon&rm 
the  conclusion  that  the  land  was  lidd  off  on  the 
next  land  to  the  head  of  the  lagoon,  covered 
with  timber.  One  other  consideration  has 
weight.  If  It  be  untrue  that  the  survey  is  at 
the  proper  place,  the  United  States  could  have 
proved  the  fact  to  a  certainty,  with  the  slightest 
diligence,  and  ought  to  have  proved  it.  This 
consideration  Is  strengthened  by  the  pleadings 
and  evidence.  The  petition  filed  In  1S2S,  al- 
lege* that  the  surveys  were  made  for  lands 
granted;  and  sets  out  the  descriptions,  courses, 
168*]  and  distances,  to  which  the  'attorney 
of  the  United  States  made  no  answer;  the  fact 
was  not  admitted  for  this  reason,  and  necessary 
to  be  proved  by  the  complainant  (6Cranch,61), 
yet  it  ehows  that  the  claim  was  not  resisted  on 
this  ground;  and  such  was  clearly  the  case 
throughout,  as  George  F.  Clarke,  the  Sunreyor- 
Oeneral,  was  twice  examined  as  a  witness,  on 
many  interrogatories,  without  having  been  re- 
quested to  state  the  locality  of  the  tan  thou- 
sand acrea  survey. 

Upon  all  theee  facts  and  drenmitancea,  taken 
together,  wa  order  the  decree  to  be  ~™ ' 


BOORABM  ft  CO.,  DefendanU  In  Error. 


Commutative  contract — partial  failure  of  one 
party  to  perform — indivisible  contract — con- 
oititHial  novation. 


Lonlslaoa.    The  detcBdaiits  In  e 


',  mfrehants 


lae   ocl«Dau»   id    crrar,    Dirri 

._ aSTHd  wltb  tbe  plalQtllli  la   

H.  A  a..  merchBDts  In  New  Orleans,  tbst  iDdoiwd 
notes  should  be  elien  bj  H.  A  O.  (or  a  certain 
■nm,  belDt  tbe  smauDt  due  by  H.  A  O,  to  B,  & 
Co.,  anil  oitter  Dates  or  dratta  at  H.  &  Q,.  paj-able  la 
New  York,  wbkh  tudorsed  notes  were  la  Uc  deposit- 
ed la  tbe  bands  ot  U.  to  be  delivered  lo  B.  A  Co.. 
on  tbatr  performlag  tbeir  agreemect  Hltb  H.  k  U.; 
part  ol  nblcb  was  to  take  up  certain  drafts  and 
notes  flveo  bj  H.  &  0..  and  parable  In  New  lork. 
The  notes,  ladoned  a  coord  In  ■  to  the  agreement. 
were  drawn  and  delivered  to  I,.  B.  &  Co.  per- 
formed all  tbelr  contiaol,  eiceptlnic  tbe  payment  of 
a  draft  for  two  tbousand  dollara,  and  a  note  for  one 

Nora.— That  to  compel  speclflc  performance.  plain- 
US  tDost  sbow  readiness  lo  perform,  see  aotaa  to 
t  L.  ed.  D.  ■.  «S7i  ^  U  tA.V.  a.  36*. 
]•  Ik  «iL 


r.  BooKAEM  ft  Oaatm.  IVt 

thODsand  Ive  hDOdred  snd  slzty-elcfat  dollsrs  snd 
■event.T-faar  cents,  wblch,  from  Inablllb,  tbe;  did 
Dot  pay :  and  tbe  same  were  returned  to  New  Or 
leans,  and  wFre  tbere  paid,  with  daoiagea  and  Inter 

The  notes'  depoafted  with  L.  amounted  to  upwaids 
of  seven  thousand  dollara  bcyrnd  tbe  draft  for  two 

dve  hundred  and  alitj-pJKbt  dallnra  and  aeventy- 

Ibe    Loalalana    practice, 

wblcb  the  Indorsed  note .. 

be  delivered  to  them,  eqaal  t . 

them.  Tbe  distrlot  Jiirtee  ^avc  a  di-ri-"  In  .  -. 
ot  B.  A  Co..  In  conformity  wIU  the  MtlUoa.  EUl^ 
that  tbe  decree  wss  erroneous;  and  tbe  court  re- 
versed the  same,  and  ordered  tbe  case  to  be  re- 
manded, and  tbe  petition  lo  be  diamlsaed  with 
coats,  bj   tbe  Circalt   Court  of  Loulii:anB. 

The  Supreme  Coart  has  no  authority,  aa  an  ap- 
pellate court,  npon  a  writ  of  error,   lo  revise  lb* 


ivlnceof  the  Jaij  :  or  of  the  Judge  h._ 
trial  by  Jury  ts  waived,  and  It  Is  submlt- 
-leraoDBl  dedsioa.  The  court  can  only 
he  law,  ao  far  as  be  has  pronounced  It, 

e  of  facts;  and  not  merely  upon  the 

of  facta  found  In  tbe  record  In  the  making 


ted  to  ■- 
e^denc 


„  _ „  ..  an  agreed  case.     If  either 

party  In  the  court  below  Is  dlssatlsfled  with  the  ml- 
log  of  the  Judge  In  a  matter  of  law,  that  ruling 
should  be  brought  before  tbe  Snpreme  Court,  by 
an  appropriate  eiieptlon,  ta  the  nature  ol  a  btll  at 
exceptions ;  and  should  not  be  mlied  up  with  the 

uslons  In  matters  ot  tact. 

between  B.  &  Co.  nod  H.  *  O.  was, 
the  basla  of  (bat  ot  Lonlsl- 


tual 


calls  a , 

and  rerlprocal  obllgatlona;  where  the  acts 

uoae   on    one   aide   form   the   consideration   1 

OEe   to   be  done   on   the  other. 

Upon  principles  of  general  juatlce.  It  tbe  acts  s 

*-  ■• -•  tbe  same  time,  neither  party  to  au 


luld  c 


I  tuiallmi 


I   tber 


when  the  entire  fulflllment  of  tbe  contract  b 
nplated  ag  the  basis  of  the  Brrangement,  the 


ipeclde  performance,  nnlsn  hs 


compiles  with  It  In  toto. 

IN  error  to  tbe  District  Court  of  Um  United 
States  for  Bast  Louisiana. 

Booracm  ft  Comjmny,  merchants  of  New 
York,  agreed  with  Hyde  ft  Gleiseg,  merchants 
of  New  Orleans,  who  were  indebted  to  them, 

.,  ve  them  an  extension  of  time  for  the  pay- 
ment of  the  amount  due  by  them,  If  they  would 
give  their  notes,  payable  at  subsequent  periods, 
for  a  certain  sum,  the  notes  to  be  Indorsed,  and 
deposited  with  H.  locket,  and  to  be  delivered 
to  them  on  their  having  paid  certain  engage- 
ments, due  in  New  York,  and  the  amount  of 
which  was  included  in  the  amount  of  the  note* 
deposited  in  the  hands  of  H,  Locket.  The 
notes  were  given  and  deposited  In  pursuance 
of  this  agreement;  and  Booraem  ft  Company 
performed  all  the  matters  contained  in  the 
agreement,  excepting  that  they  did  not  pay  a 
draft  for  two  thousand  dollars,  and  a  note  for 
thousand  seven  hundred  and  sixty-eight 
dollars  and  seventy-four  cents,  due  and  paya- 
ble in  New  York,  being  unable  to  pay  tha 
same.  The  draft  and  note  were  returned  to 
New  Orleans,  and  Hyde  ft  Gleises,  at  great  In- 
K)nvenience  and  loss,  paid  for  the  same. 

Booraem  ft  Company,  proceeding  according 
o  the  practice  in  Louisiana,  filed  a  petition  in 
the  District  Court,  then  exercising  the  powers 
of  a  circuit  court  of  the  United  States,  asldng 
that  the  notes  of  Hyde  ft  Gleises,  In  the  hands 
of  H.  Locket,  taking  from  tlw  same  a  aufBdant 
•IS 


in 


Bimun  Oocn  of  tSi  ViniM>  StatMl 


IMI 


unoDnt  ta  repkj  ta  them,  Hvde  and  GIsImb,  the 
■tinoimt  of  the  two  thouiand  dollare  draft,  and 
the  note  for  one  thouaand  five  hundred  and  lixty - 
eight  dallam  end  leventf-four  cents  should,  by 
t,  decree  of  the  court,  be  ordered  to  be  delivered 
to   them. 

After  *  full  hearing  of  the  caee,  on  the  peti' 
tion,  the  auawer,  and  the  teatimony,  the  Dii- 
triet  Court  save  a  decree  in  favor  of  the  peti- 
tfonera;  ana  the  defendants  prosecuted  thia 
writ  of  error. 

Tha  eaaa  is  fully  atated  In  the  opinion  of  the 

Hr.  K«7  and  Mr.  Henderaon  argued  the  cause 
for  Uie  piaintiffa  in  error,  and  Mr.  Cose  ap- 
peared and  argued  the  cauae  lor  the  defendanLa- 
171*]  'Mr,  Key  and  Mr,  Henderaon  contend- 
ed that  the  record  ahowa,  beyond  ca*il,  that 
tha  apecial  contract  sued  on  waa  executory, 
wnd  dependent  In  its  terms  of  execution  on  both 
afdea.  Booraem  ft  Com^ny  agreed  to  cancel 
and  extinguish  certain  liabilities  and  evidences 
of  debt  then  due  them  by  Hvde  ft  GleJses,  and 
to  take  up  and  extinguish  others  to  become  due, 
and  part  of  which  Booraem  ft  Company  had 
paaaed  from  their  hands.  On  this  considera- 
tion, Hyde  ft  Gleisea  undertooli  to  furnish  Boo- 
raem ft  Company  with  new  evidences  of  debt, 
payable  at  a  more  remote  day  than  that  to  which 
any  of  the  former  liabilUies  extended,  and  to 
giva  approved  indorsers  on  most  of  the  new 
paper.  Now,  the  obvious  understanding  of  the 
parties  to  this  agreement  waa,  tliat  bo  soon  as 
the  first  set  of  aecuritiei  was  taken  up  and  de- 
livered to  Hyde  ft  Gteises,  that  the  second  set 
of  aeearities,  prepared  and  placed  in  the  hands 
of  a  mutual  depositary,  ahould  then  be  delivered 
over.  So  understood  Mr.  Locket,  the  deposi- 
tary. So  did  Booraem  ft  Company,  aa  ahown 
by  tbrir  aubsequent  letter,  of  date  Zath  May, 
1837}  and  so  it  is  averred  by  Hyde  ft  Gleises. 
This  is  Just;  and  courta  favor  the  principal  of 
dependent  contraeta  becftuse  moat  just.  1 
Petera,  4IUI. 

It  will  be  obaerred,  also,  that  this  suit  la  not 
to  recover  money  due  by  contract.  Nor  is  it 
to  recover  damages  for  breach  of  contract. 
Kor  la  it  an  action  of  detinue  and  trover.  But 
It  is  an  attempt  to  have  decreed  a  partial,  specific 
performance  of  a  contract,  for  deiiverv  of  chat- 
tell  of  ehoaea  In  action.  Now,  the  rule  ia  unl- 
Toraal,  that  he  who  aaks  a  specific  performance, 
must  himself  have  performed,  or  be  in  a  condi- 
tion to  perform,  his  part.  1  Wheat.  R.  ITS;  2 
Wheat.  2B0. 

But  this  record  admits  the  agreement,  and 
acknowledges  the  default  of  the  plaintifl;  and 
thereupon  the  court  proceeds  to  reform  and  re- 
model tha  contract,  to  correspond  with  the 
d«Unquency  of  the  plaintiff.  This  the  defend- 
ant, insisting  on  the  terms  of  hia  agreement, 
objecU  to. 

The  court  below  baa  made  in  its  direction  a 
new  contract,  different  from  what  the  plaintiff 
aet  forth;  adverse  to  theproof  in  tbecaee,  and  to 
the  will  of  the  defendants.  This  is  equally  un- 
authorized by  legislative  or  judicial  power.  2 
Sumner's  C.  C.  R.  278;  1  Peters,  14;  4  Wheat. 
816;  8  Wheat.  1. 

We  submit,  too,  that,  though  T.  K.  Hyde  ft 

ITS']  Brothers,  and  W.  'T.  Hepp,  tha  indors- 

en,  ara  not  partfea  to  the  action,  yet  they  muat 

te  aotietd  am  pmrtiu  to  the  coatn«t,  ks&  (ait^ 


whose  tntereats  are  affeetad  bj  tbia  Ji 
is  not  sufficient  that  they  may  defend  tl 
when  sued  on  the  paper.  The  court  ahould  not 
expose  them  to  the  jeopardy  of  a  auit,  by  de- 
creeing a  delivery  of  their  paper  to  Booraem  ft 
Company,  unless  it  is  found,  in  the  terms  of 
the  contract,  that  tha  conditions   and   contin- 

Sencies  have  hsppened  on  which  It  should  be  so 
slivered.  If  the  decree  is  to  affect  their  inter- 
eats  at  alt,  aa  it  manifestly  doea,  will  not  tha 
court  look  to  see  what  these  interests  and  their 
agreements  aret  It  ia  perceived,  then,  that 
these  persons  are  the  sureties  of  Hyde  ft  Gleisea, 
on  the  terms  of  tbeir  contract.  And  If  Hyda 
ft  Oteises  had  consented  to  change  the  contract 
without  consent  of  the  sureties,  they  would  not 
have  bem  bound,  even  though  beneficial  t« 
their  interests.  There  is  no  equity  against  a 
surety;  but  such  have  a  right  to  stand  on  the 
exact  terms  of  their  contract.  B  Wheat.  880; 
12  Wheat.  611;  Paine's  C.  C  R.  305;  3  Wash. 
C.  C.  R.  70. 

Hr.  Coxe,  for  the  defendants  in  error,  cited  4 
Louisiana  Rep.  466;  3  Louisiana  Rep.  1;  Cod* 
of  Practice  in  Louisiana,  617,  487,  4BS,  489;  T 
Martin's  Rep.  21;  1  New  Series,  187;  4  He* 
Series,  21;  8  New  Series,  379;  1  Peters,  620; 
Louisiana  Code,  article  802,  2042;  3  New  Serin, 
Louisiana  Rep.  606,  S07. 

Mr.  Justice  Story  delivered  the  opinioa  of 
the  court; 

This  is  the  case  of  a  writ  of  error  to  the  Orenlt 
Court  of  the  Eastern  IKstrict  of  Louisiana.  Tbt 
original  suit  was  brought  conformably  to  tin 
Louisiana  practice  by  petition,in  which  Booraea 
ft  Company  the  original  petitlonera,  atate,  thsl 
two  of  the  original  defendants,  Hyde  ft  Gleists, 
merchants  uf  New  Orleans,  being  indebted  to 
the  petitioners  in  a  considerable  aum,  did,  ia 
April,  1S37,  deliver  to  the  petitioners  certsia 
promissory  notes,  to  wit,  three  notes  drawn  hj 
Hyde  ft  Gleises  to  the  order  of,  and  indorsed  Inr, 
T.  R.  Hyde  ft  Brothers,  dated  the  6th  of  April, 
1837,  at  six.  twelve,  and  eighteen  months, 
amounting  to  five  thousand  dollars;  and  thna 
notes  drawn  by  the  same  drawers  to  the  ord« 
of.  and  indorsed  by  William  T.  Hepp.  dated  «« 
the  aixth  of  April,  IS37.  at  seven,  eleven,  sad 
fifteen  months,  amounting  to  five  *thou-  [*17> 
sand  dollars ;  and  three  notes  drawn  by  the  aamt 
drawers,  to  the  order  of  Rooraem  ft  Company, 
dated  the  6th  of  April,  1S3T,  at  nine,  thirteen, 
and  seventeen  months,  amounting  to  two  thou- 
sand seven  hundred  and  fifty  dollars  and  sixty- 
four  cents.  The  petitioners  then  state  that  n 
receipt  of  the  notes,  they,  the  petitioners,  agreed 
to  extinguish  any  and  all  demands  which  they 
had  against  Hyde  ft  Gleises,  or  for  which  tbi 
petitioners  had  become  responsible  by  accoont, 
note,  or  acceptance,  previous  to  the  0th  of  Ai»ll 
1837,  and  which,  including  interest  and  ex- 
change, amounted  to  eleven  thousand  aevci 
hundred  and  ninety-eight  dollars  and  aixty-foai 
cents.  The  petitioners  then  aver  that  thev  Si 
pay  and  extinguish  the  said  denianda,  with  tha 
exception  of  a  draft  for  two  thouaand  dollaii, 
and  a  note  for  one  thousand  fiTe  hundred  sad 
aisty-eight  dollars  and  seventy-four  cents, wUcfe 
they  were  unable  to  provide  the  meuia  of  taldi| 
up.  and  which  have  aince  been  t*km  up  9 
Hyde  ft  Gleiaea.  The  petition  then  goes  ei  It 
•tale  that  these  note*  were  left  in  tha  hands  tl 
PMen  1«. 
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H.  Loeket,  Beq.,  tha  other  defendant,  at  New 
Orieuu,  who  had  been  notifled  not  to  diiposa 
of  them'  to  the  prejudice  of  the  riehta  of  the 
petitlonera;  that  they  had  demanded,  thedeliv- 
«7  of  five  of  the  noI«s,  to  wit,  three  fndoried  by 
He^  (the  othen  drawn  to  the  order  of,  and  in- 
iotaeA  hj  Hyde  A,  Brothan,  being  omitted  In 
tUn  part  of  the  petition  by  mistake),  and  a 
balanca  <■  caah  of  four  hundred  and  aixty-iifne 
dollan  and  twelre  centa,  according  to  the  no- 
eouat  annexed;  tliat  they  liad  alao  demanded  a 
dalivery  of  the  lame  Ave  notei  from  Locketj  but 
he  had  refused  to  deliver  the  aame.  The  peti- 
Uouera  therefore  prayed  that  they  misht  havi 
a  Judgment  of  the  court  deoremng  a  delivery  to 
them  by  Locket  of  the  three  note*  drawn  by 
Hyde  ft  Otelies  to  tbe  order  of  T.  R.  Hyde  ft 
Brothara,  and  two  of  the  three  notea  drawn  to 
the  order  of  WilJiam  T.  Hepp,  one  at  eleven 
months  for  fifteen  hundred  dollars,  and  the 
•ther  fortwothousanddallanat  fifteen  months; 
and  decreeing  Hyde  ft  Qlelsei  to  pa^  the  said 
halanee  of  four  hnndred  and  stity-nine  doUara 
and  twelve  cents;  and  they  also  prayed  for  fur- 
ther relief. 

8neh  la  the  subttanca  of  the  petition,  which 
doea  not  seem  to  be  drawn  with  entire  accuracy 
and  precision.  Annexed  to  the  petition  ii  a  re- 
aaipt,  signed  by  Booraem  ft  Company,  acknowl- 
edging the  receipt  of  the  nine  notes  described  in 
174*J  the  petition,  and  'that  they  are  given  for 
the  purpose  of  extinguisliing  the  demands 
against  Hyde  ft  Oleises,  before  the  sixth  of 
April,  1B37,  as  stated  In  the  petition;  and  then 
lidding  the  following  clause:  "Should  Joshua 
B.  Hyde,  of  the  firm  of  Hyda  ft  Qleisea,  now 
In  New  York,  have  settled  for  the  draft  of  two 
thousand  dollars,  paid  by  Booraem  ft  Company, 
on  the  16th  of  March,  1837,  or  for  the  sum  of 
two  thousand  one  hundred  and  tweuty'eight 
dollars  and  thirty-six  cents,  by  notes  or  other- 
wise, the  said  Booraem  ft  Company  are  bound 
to  bake  them  up  at  maturity,  and  are  included 
In  aaid  arrangement  herein  first  apecifled." 

Hyde  ft  Qleises,  In  their  answer,  admit  the 
drawing  and  indorsing  of  the  notes,  and  aver 
tbat  thay  ware  prepared  for  delivery  to  tbe 
petlUonera  according  to  the  receipt,  which  con- 
tains atipulations  binding  upon  the  petitioners, 
and  forming  conditions  precedent  to  the  deliv- 
•rr  of  the  notes ;  that  to  secure  a  compliance 
with  tha  agreement.  It  was  mutually  agreed 
that  the  notes  and  receipt!  should  be  deposited 
In  the  bands  of  Locket,  to  be  delivered  to  the 
petitionen  when  the  several  conditions  men- 
tioned in  tha  receipt  were  performed,  and  only 
in  that  event  were  to  ba  delivered;  tbat  the 
petitioners  totally  neglected  and  refused  to 
perform  the  conditions;  and  in  consequence  of 
ouch  omisaion  and  neglect  the  defendants,  Hyde 
ft  Gleises,  were  forced  to  pay  ynd  did  pay  a 
nota  of  one  thousand  five  nundred  and  sixty- 
four  dollars  and  seventy-four  centa,  and  an  sc- 
eeptance  of  two  tliouiend  dollars,  with  coats 
and  damages,  both  of  which  the  petitioners  had 
assumed  to  pay,  that  the  friends  of  tbe  defend- 
ants, Hyde  ft  Gleiaes,  were  induced  to  indorse 
tha  notes  by  the  reasonable  expectation  that  the 
defendants  would  he  enabled  to  meet  the  notes 
from  the  profits  of  their  business,  and  save  their 
indotaers  from  loss,  if  the  ettensions  stipulated 
in  the  receipt  were  granted  upon  all  the  de- 
mands of  the  petitionerai  that  by  reason  of  the 


failure  of  the  petitioners  to  comply  with  the 
agreement,  and  the  paymenta  thay  were  forced 
to  make,  they  exhausted  tbelr  resources  and 
credit,  and  their  business  was  destroyed,  and 
their  ability  to  protect  their  indorsers  waa  ut- 
terly at  an  end;  and  they  conclude  by  denying 
their  Indebtment  in  the  manner  stated  in  the 
petition,  and  pray  that  the  petitioners  may  ba 
cited  to  answer  in  reconvention,  and  be  con- 
demned to  pay  the  amount  of  five  thousand 
dollars  to  the  defendants  as  damagea. 

*Tbe  defendant,  Locket,  by  his  an-  [*1TK 
Bwer,  asserted  that  ttia  notes  were  deposited  in 
hie  bands  by  the  joint  consent  of  the  petitionera 
and  Hyde  ft  Oleises,  to  be  delivered  to  the  peti- 
tioners by  bim  when  all  the  conditions  in  tiM 
receipt  were  fulfilled  by  tha  petitioners;  and  lie 
avera  that  the  agreement  never  waa  fulfilled  00 
tbe  part  of  the  petitioners,  and  that  they  are  not 
entitled  to  the  notes. 

The  indorsers  also  filed  *  petition  of  Intar- 
rention  In  the  cause;  which,  however,  waa  aft- 
erwards withdrawn.  The  petitioners  replied 
to  the  plea  of  reconvention,  denying  their  In- 
debtment. 

Upon  thia  stata  of  the  pleadings,  the  cauaa 
came  before  tbe  Circuit  Court  for  decision, 
without  tbe  intervention  of  a  Jury,  by  tha  con- 
sent of  the  parties,  and  the  final  decision  waa 
made  by  the  district  Judge,  upon  an  examina- 
tion of  the  evidence  offered  by  tbe  parties.  The 
decree  was,  in  effect,  that  the  defendants  ou^t 
to  pay  to  the  petitioners  out  of  the  notes  the 
balance  of  eleven  thousand  seven  hnndred  and 
eighty-nine  dollars  and  sixty-four  cents,  after 
deducting  the  amount  of  the  nota  of  one  thoa. 
sand  five  hundred  and  sixty-seven  dollars  and 
nty-four  centa,  and  of  tbe  acceptance  of 
thousand  dollar*  paid  by  the  detendanta, 
and  the  iutercat  thereon;  and  that  for  thia  pur- 
pose four  of  the  notes  in  the  possession  of 
Loeket,  to  wit:  two  drawn  by  Hyde  ft  Qleisea 
to  tbe  order  of  T.  R.  Hyda  ft  Brothera,  of  tha 
6th  of  April,  1B3T,  one  for  two  thousand  dollars 
payable  in  eighteen  months,  and  the  other  for 
one  thousand  five  hundred  dollars,  payable  la 
twelve  months;  and  two  other  notea  drawn  by 
Hyde  ft  Gleisea  to  the  order  of  W.  T.  Hepp, 
dated  6tb  of  April,  1837,  one  for  two  thousand 
dollars,  payable  in  eighteen  months,  and  tha 
other  for  one  thousand  five  hundred  dollars, 
payable  in  eleven  months,  amounting  In  all  to 
seven  thousand  dollars,  to  be  delivered  by 
Locket  to  the  petitioners  or  tbeir  attorney;  and 
that  the  remaining  five  notea  he  delivered  to 
Hyde  ft  Qleiaea;  and  that  Judgment  ba  for  the 
petitioners  against  Hyda  ft  Glelaea  for  the  r- 


of  seven  hundred  and  seventy-six  dollars  and 
ninety  centa,  with  interest  from  the  decree. 

It  is  from  this  Judgment  that  the  present  writ 
of  error  is  brought;  the  district  judge  having,  at 
the  request  of  the  defendants'  counsel,  made  a 
statemMit  of  the  facta  on  which  he  relied;  and 
'the  record  containing,  at  large,  tha  [*178 
whole  evidence  at  the  hearing. 

One  of  the  embarraasments  attendant  npoa 

the  examination  of  this  cause,  in  this  court,  la 

from  the  manner  in  which  the  proceedings  wero 

1  in  tbe  court  below.    We  have  no  authority, 

an  sppellats  court,  upon  a  writ  of  error,  to 

isc  the  evidence  in  the  court  below,  in  order 

ascertain  whether  tha  jndga  rightly  intar- 

9*1 


in 


Bupum  Oonnr  tm  taa  tliniBi  Statm 


Utt 


pret«d  tia  arldenM  or  drew  right  conclnaloiia 
from  it.  That  ia  tb«  proper  protince  of  tha 
Jury,  (w  of  the  judge  nimtetf,  if  the  tri«.l  by 
Jury  ia  waived,  and  it  ia  auhmitted  to  hii 
•anal  d«ciaiOD.  We  oao  only  re-examine 
law,  lo  far  aa  ha  haa  pronouDced  it  upon  a 
•tatemant  of  facta,  and  not  merely  a  itatement 
of  the  BTidenee  of  facte,  found  in  the  record  in 
tha  nature  of  a  apecial  verdict,  or  an  agreed 
eaae.  If  either  party  in  the  court  below  ia  dii' 
aatisfled  with  the  ruling  of  the  judge  in  a  mat- 
ter of  law,  that  ruling  ahould  be  brought  before 
this  court  by  an  appropriate  exception,  in  tha 
nature  of  a  bill  of  exception!,  and  ahould  not 
be  mixed  up  with  hii  luppoaed  eoncluaiona 
matters  of  fact.  Unleei  thia  It  done,  it  will  be 
found  extremely  difficult  for  thia  eoxiit  to  main- 
tain anj  appellate  Juriadiction  in  mixed  caiei 
of  the  nature  of  the  present.  The  same  em"-- 
raaament  occurred  In  thecaae  of  PartODi  T 
mor  et  al.  3  Petera,  413,  and  waa  there  rather 
avoided  by  the  preaiure  of  the  circumatancea, 
than  overcome  bj  the  deciiion  of  the  court. 
Taking  thia  case,  then,  as  that  was  taken,  to  be 
one  where  there  la  no  conflict  of  evidence,  and 
til  the  facte  are  adaitted  to  stand  on  the  record, 
without  any  eontroveray  aa  to  their  force  and 
bearing  in  tha  nature  of  a  statement  of  facti, 
and  looking  to  the  allegationH  nnd  prayer  of  the 
petition,  and  the  facts  stated  by  the  judse,  the 
question,  which  we  are  to  diepose  of,  ia  whether, 
In  point  of  law,  upon  these  facta,  the  judg- 
ment can  ba  maintained.  We  are  of  opinion 
that  it  cannot  be,  and  (hall  now  proceed  to  aa- 
aini  our  reatons. 

Ia  the  flrat  place,  it  ia  a  material  clrcum- 
itanca,  that  the  petition  ia  not  to  recover  pe- 
cuniary compensation  or  damagea  for  any  sup. 
poaed  benefit  conferred  upon  Hyde  A,  Oleises 
under  the  agreement-,  but  it  is  in  the  nature  of 
the  bill  for  a  apeciflc  performance  of  that  agree- 
ment by  a  delivery  up  of  a  part  of  the  notea  de- 
posited in  the  handa  of  Locket,  not  upon  the 
ground  of  an  entire  performance  of  the  agree- 
17T*]  ment  on  the  part  of  the  petitioners,  'but 
confessedly  upon  the  admission  that  they  have 
not  performed  it.  except  in  part;  and  therefore 
aeeking  a  part  performance  only,  pro  tanto, 
from  tha  other  aide.  Now,  the  present  being 
what  in  the  French  law,  which  constitutes  the 
baala  of  that  of  Louisiana  {Code  of  Louisiana, 
art.  ITSO  to  art.  1703),  is  called  a  commutative 
contract,  involving  mutual  and  reciprocal  ohli- 
gationa,  where  the  acts  to  be  done  on  one  side 
fonn  the  consideration  for  those  to  be  done  on 
the  other,  it  would  teem  to  follow,  upon  prin- 
ciples of  general  justice,  that  if  they  are  to  be 
dona  at  the  same  time,  neither  party  could  claim 
a  futfilitnent  thereof,  unless  he  had  first  per- 
formed, or  was  ready  to  perform,  all  the  acts  re- 
quired on  Ua  own  part.  And  this,  accordingly, 
will  be  found  to  be  the  rule  of  the  Civil  Code  of 
Lonialana  (art.  1007),  where  it  is  declared  that 
tn  commutative  contracts,  where  the  reciprocal 
obligations  are  to  be  performed  at  the  aame 
time,  or  the  one  immediately  after  the  other, 
the  party  who  wishes  to  put  the  other  in  de- 
fault, must,  at  tha  time  and  place  expressed  in 
or  implied  in  the  agreement,  offer,  or  perform, 
as  the  contract  requirea,  that  which  on  bis  part 
was  to  be  perlormed,  or  the  opposite  party  will 
not  be  legally  ptit  in  default.  And  again  (art. 
1820  and  Mi.  20*1),  ra  tha  breach  ol  aaj  q\>^- 
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gation  to  do  or  not  to  do,  tlw  other  partj  h 
whose  favor  the  obligation  Is  contracted  ia  as* 
titled  either  to  damages,  or,  in  casca  which  per- 
mit it,  to  a  spedfle  performance  of  the  contraet, 
at  his  option;  or  he  may  require  the  diaaolotioa 
of  the  contract.  But  it  is  nowhere  provided 
that  the  party  who  has  omitted  to  perform  tbt 
acta  whicb  ha  haa  contracted  to  perform,  eaa 
entitle  bimaelf,  if  the  other  party  haa  been  ia 
no  default,  either  to  a  specific  performance,  or 
to  damages,  or  to  a  dissolution  of  the  contract 
That  would  be  to  enable  the  party  committlag 
the  default  to  avail  himself  of  hia  own  wroo^ 
to  get  rid  of  the  contract. 

But  it  ia  supposed  that  where  a  party  hat 
performed  his  contract  only  in  part,  he  nay, 
nevertheleaa,  ba  entitled  to  a  perfomuaee,  pre 
tanto,  from  the  other  aide;  although  it  hat  beai 
by  hit  own  default,  that  there  haa  not  been  aa 
entire  performance.  And  certain  caaes  In  thi 
Louisiana  Beporta  have  been  relied  oa  to  ettab- 
lish  thia  doctrine.  But  theae  casea,  when  ax. 
amined,  will  not  be  found  to  justify  snv  sock 
broad  and  general  conclusion.  They  eatabliilMd 
no  more  than  thia:  that  where,  in  a  eommuU- 
tive  contract,  there  haa  been  a  part  perform. 
ance  on  one  side,  from  'which  a  bene-  ('III 
fit  has  been  derived  by  the  other  aide,  the  otlitr 
party  ia  compellable  to  make  compensation  in 
pecuniary  damages  to  the  extent  of  the  beacfil 
which  he  has  received,  deducting  therefrom  til 
the  damages  which  he  has  sustained  by  Uit 
want  of  an  entire  performance  thereof.  There 
is  nothing  unreasonable  in  thlt  doctrine;  and 
although  it  may  not  be  in  many  casea  recognized 
and  acted  upon  In  the  common  law,  it  ia  olleo 
enforced  in  equity.  But  thii  doctrine  it  ddL 
applicable  to  all  eases  of  commutative  cos 
tracts,  generally,  but  only  to  caaea  wliera  ttit 
contract  la  susceptible,  from  its  nature  and  ob- 
jects, of  diviaibilityi  and  where,  not  a  epKib 
performance,  but  a  mere  pecuniary  claim  in  tht 
nature  of  a  quantum  meruit  ia  aougbt  to  be  ea- 
forced.  Thua,  in  the  caae  of  Loreau  v.  De. 
clouet,  3  Lb.  B.  I,  where  A  a^eed  to  buiM 
a  sugar-house  for  B,  for  a  certain  price,  and  B 
wat  to  pay  for  it  when  the  work  was  completed, 
and  to  furnish  materials;  it  was  held  that  if  1 
failed  to  complete  the  work  in  tlie  tnanaa 
stipulated,  yet,  if  B  used  the  sugar-house,  bt 
was  bound  to  pay  for  it  in  money,  the  value  «f 
the  tabor  he  bad  expended  upon  it;  that  is  ta 
say,  the  valuft  of  tne  benefit  he  had  derived 
from  the  labor;  for  the  Civil  Code  of  LouitisM 
art.  2740)  contemplates  that  B,  in  such  a  ease, 
s  entitled  to  damages  for  the  tosses  austsinri 
by  him  from  the  want  of  a  due  fullillment  ol 
the   contract.      The   same   dpcision    whs    made 

ider  similar  circiimstnnceB  in  the  case  of  Etir 

Sparks,  4  La.  R.  463. 

But,  where  the  entire  fulfl1ln)?nt  of  the  eoa- 
traet  ia  cont/mplatcd  by  the  parties  ai  th* 
basis  of  the  arrangement,  the  cnntract  ia  treated 
as  indivisible;  and  neither  party  can  compel 
the  other  to  a  apecific  performance,  unless  at 
complies  with  It  in  toto.  Thus,  if  A  sbouU 
agree  to  sell  B  a  ship  for  tan  thouaaod  ddlai^ 
horse  for  Sve  hundred  doltare,  and  B 


would  hardly  be  pretended  that  ha  would  bt 
entitled  to  a  specific  performance,  pro  tanto^ 
b^  a  Qonvayanca  of  a  fifth  or  tantb  part  of  tht 


BiiM  Am  Olbsm  bt  u  f.  Bookabu  k  OoMr^m. 


•Up  ar  hoTM.  And,  on  tha  othw  buid,  tba 
vendor  would  bkre  no  pretense  to  require  th&t, 
if  be  had  »  good  title  011I7  to  ui  undiTided 
Itlth  or  tenth  of  the  ihip  or  hone,  tlikt  the  ptu 
ehaaer  should  be  compellabte  to  take  thftt  pftrt 
•od  p*J  him,  pro  tuito — the  purchaee  money. 
b  every  euch  caae  it  would  be  nunifeit  that 
the  eontrftct  of  ule  would  be  IndivialUe;  and 
17t*]  that  'each  part^  would  have  a  right 
to  inafrt  upon  an  entiret/  of  perfonnanca. 
Now,  tliat  u  preeieel7  the  ground  applicable 
to  the  preeent  case.  The  contract  between  the 
parties  was,  from  its  verj  eharaoter  and  ob- 
Jeet,  entire  and  indivisible.  H^de  A  Qleisee, 
and  their  ludorsen,  entered  into  the  new 
agreement,  and  gave  the  new  Botes  upon  the 
faith  and  confidence  that  the  petitioners  would 
punctilionalj  perform  the  whole  of  It  on  their 
■ids.  The  object  was  to  procure  a  prolonged 
credit  and  delay  of  pajment  to  Hyde  ft  Oleises 
for  all  their  debts  contracted  with  the  petition- 
ers; and  thus  to  enable  them  to  retrieve  their 
stairs,  rescue  themselves  from  impending 
ruin,  and  to  make  their  Indorsers  safe.  This 
could  be,  only,  by  the  petitioners  taldng  up  all 
the  notes  and  acceptances  already  given  by 
Hvde  ft  Qleisci,  according  to  the  stipulations 
M  the  petitioners,  and  thus  enabling  them  to 
carry  on  their  operations  in  bminess;  and  It 
ancims  to  have  b^n  contemplated  on  all  sides, 
that,  by  the  omiaeion,  Hyde  ft  Qleisos  might 
be  compelled  to  stop,  and  their  indorsers  be 
brought  into  peril;  and,  indeed,  the  record 
■hows  that  the  event  actually  occurred.  If, 
then,  Hyde  ft  Gteises  have  failed  to  realise  the 
benefits  contemplated  by  the  arrangement,  by 
the  detault  of  the  petitionen,  what  eronnd  u 
there  to  assert  that  they,  or  their  mdoraars, 
ought  to  be  eompelled  to  a  speeifto  perform- 
ance of  a  contract  pro  tanto,  when  the  eonsld- 
aration  was  a  punctilious  perfonnsjiee  of  the 
entirety  t  The  most  that  could,  nnder  sueh 
es,  be  contended  for,  would  be  to 


by  them  for  Hyde  ft  Qlaset,  deducting  .... 
damage*  nutained  by  the  latter  by  reawin  of 
the  nonperformance  of  the  contract,  aa  in  the 
caaes  already  cited.  But  that  ti  not  the  object 
or  the  prayer  of  the  allegations  in  the  present 

In  the  next  place,  there  to  another  view  of 
the  case  atill  more  striking  and  conclusive.  It 
la  not  tone,  as  the  petition  supposes,  that  there 
was  any  actual  delivery  of  the  notes  to  the  pe- 
titioners (which  might  have  presented  anotaei 
Jueation) ;  but  in  point  of  fact,  as  the  evidence 
ully  esUblishea,  the  note^  were  depoaited  In 
the  hands  of  Locket,  to  be  delivered  over  to 
the  petitioners,  only  upon  thdr  full  perform- 
ance of  the  •tipulations  on  which  they  were 
ISO*]  'to  have  effect.  It  is  admitted  that 
thoae  stipulations  have  never  been  performed. 
Upon  what  groun<1,  then,  can  the  petitioners 
now  demand  a  delivery  of  any  of  tbe  notes, 
Uuy  not  having  fulfilled  the  conditions  of  the 
deposit!    It  has  been   aaid  that   here,  by  the 

giving  up  of  the  new  notes,  the  old  debts  due 
jr  Hyde  ft  Gleisei  have  been  extinguished  by 
novation ;  and,  therefore,  their  sole  remedy 
lice  upon  the  new  omttaet  and  sotee  given  in 


pnrsuaneo  thereof.  But  that  doctrine  to  by  no 
means  true,  as  it  Is  attempted  to  be  applied  to 
the  dnninistaneee  of  the  present  case.  A  no- 
vation will,  indeed,  if  It  be  absolute  and  un- 
conditional, amount  to  a  direct  extinguishment 


Krent  from  the  language  of  the  CStU  Cms  of 
uiiiana  (art.  2181  to  S1&4}.  But  no  extin- 
guishment to  wrought  if  the  arrangement  to 
conditional,  and  the  conditions  are  not  fully 
complied  with.  Pothier  (Pothier  on  Obliga- 
tions, 6B0,  S61)  statee  this  in  the  most  dear  and 
explicit  terms.  "It  follows,"  aaya  he,  "that 
if  ths  debt  ot  which  it  to  proposed  to  maka  a 
novation  by  another  engagement  to  conditional, 
tbe  BOVKtlon  eannot  taJu  efreet  antll  the  eon- 
ditloa  to  accomplished;"  thwefora,  if  there  U  a 
failure  in  the  aocomf^ahuent  of  the  eondi- 
tlon,  there  can  bo  no  novation,  beeanse  thm  to 
no  original  debt  to  which  the  new  one  ean  be 
substituted.  Viae  vena  if  the  first  debt  does 
not  depend  on  any  condition,  hot  the  second 
engagement.  Intended  aa  a  novation,  is  condi- 
tional, the  novation  can  only  take  effect  by  the 
accomplishment  of  the  condition  of  the  Mw 
engagement,  before  the  first  debt  is  extineL 

Now,  that  the  giving  of  these  new  note*,  liT 
way  of  novaUou  for  the  old  debts,  was  eondi- 
tional,  to  apparent  from  the  fact  that  Ihay 
were  not  deUvered  to  the  petitioners,  but  were 
depoeited  in  tba  bands  of  Locket,  *^bject  to 
the  provisions  of  the  receipt,"  and  to  be  deliv> 
ered  over  by  Mm  only  when  these  conditions 
were  complied  with  by  the  petitioners.  80  ^ 
parties  must  have  understood  the  transaction; 
and  the  deposit  In  any  other  view  would  be  as 
unaccountable  as  It  would  be  unmeaning.  The 
petitioner*  have  never,  as  they  admit  by  their 
petition,  complied  with  these  eonditiona.  How, 
then,  ean  they,  consistently  with  all  rules  of 
law.  Insist  upon  the  transactions  being  a  com- 
plete and  abeolute  novation,  entitling  them  to 
the  delivery  of  the  snbstltutod  seeuriUea  in  lieu 
of  the  old  debts  I 

*Nor  to  the  consideration  to  be  lost  [*1S1 
si^t  of,  that  the  arrangement  does  not  merely 
limit  Itself  to  tha  immediate  intereata  of  tha 
debtors  and  the  creditors.  The  indorsers  have 
rights  also,  which  must  have  been  intended  to 
be  provided  for  and  secured  by  tbe  deposit; 
to  which,  in  reason,  they  must  be  presumed 
to  have  been  parties,  and  given  their  assent. 
We  have  no  right  to  presume  that  they  would 
have  Indorsed  theae  notes  without  tbe  entiro 
confidence  that  the  new  anangemeat  would  1w 
carried  out  and  fulfilled  irith  the  most  scrapn- 
lous  punctuality.  Their  own  recourse  over 
against  Hyde  ft  Gleises  mlsht  otherwise  be 
most  materially  and  injuriously  alTeeted.   Thdr 


them  to  meet  the  now  paymenta,  and  theret^ 
exonerate  themselves  from  ulterior  responsi- 
bility. If,  therefore,  we  were  to  give  effect  to 
the  present  suit,  the  conditions  of  the  novation 
not  having  been  fulfilled,  we  shonki  either  de- 
prive the  indorsers  of  all  the  benefits  and  se- 
curities contemplated  in  the  arrangement;  or, 
at  all  events,  leave  them  exposed  to  a  reapoa- 
sibility,  •■  indorsee,  from  which  by  the  very 
deposit  they  meant  to  guard  themselves. 
There  are  other  •mbairasaiug  difflcultiea  in 
•  It 


Ml 


ScPBEiu  CoD&T  oi  TBI  UiiiTD  Statu. 


lUl 


Um  fiKBW  of  Um  d«ere«,  M  to  the  muiDer  In 
which  it  diapoaet  of  the  notea,  and  diridM  the 
reipoiuilHlitie*  of  the  retpectjve  indonera 
without   their  cootent,  and  proceeding  to   ad- 

Judge  monej  to  the  petitionare  for  the  balance. 
Int  It  1*  iinneceB8Brv  to  dvrell  on  them,  for, 
upon  the  ground!  ftlreftd;  itated,  we  are  of 
opIniuD  that  the  Judgment  ought  to  he  rcveraed, 
uid  the  cause  remanded  with  directions  to  the 
court  below  to  diamiu  tho  luit  with  co»tB  for 
the  orifinal  defendauta. 


ISa*]    ■BUTTHEW  HOBSON,  Appellant, 


Agr«ement  to  refer  dispute  aa  to  value  of  land 
to  two  persona,  who,  upon  diaagreemen  t , 
ehooae  a  third — valuation  hy  two  of  theae 
three  persona  what  reUef  court  of  chancery 
will  give — pleading. 


1  between  irA.  and  E 


that  U'A. 


It  was  acreed  

•bonid  wltbdraw  the  entrlci  ol  ten  tboaaaud , 

part  ol  eltTCD  tbcuntnd  all  bundred  and  ility-sli 
acna,  wblcb  had  been  located  lor  the  aat  of  H., 
and  aboQld  relocate  tbe  aame  elsewhere ;  and  tbat 
tfa*  ten  thoasand  acres,  the  entrLci  of  wblch  bad 
been  wltbdrawn,  aod  tha  ten  thouund  acres  relo- 
cated eleewhcTa  b7  U'a.,  should  br  valued  bj  two 
■        '.i?   '     ' 


partr,  and  If  tbe  two  could  not  ui 
of  tbe  land  or  aoj  part  thereof,  tht 
a  tUrd  person,  who  should  agree 
the  land,  and   tbat   H.   aboBld  bi    _   _.    __ 

the  land  relocated  ■*  should  amount  to  the  

of  tbs  land  tor  wblch  ths  locatlooa  bad  been  re- 
newed; and  also  to  tbe  Talus  of  two  thousand 
dollars  In  addition  to  tbe  Talne  of  tbe  ten  thou- 
sand acre*.  The  two  persons  appolotHl  conid  not 
Srce  Bs  to  tbs  Talne  of  part  of  the  land,  and 
ey  nominated  a  third  peraon.  Of  the  three  per- 
sons  thos  appOlDtCd,  two  onl*  agreed  as  to  the 
TaltM  of  part  of  the  laud.  Bi  ths  Court:  It 
Is  an  nnressoDSble  construction  of  this  agree- 
ment, that  It  was  so  framed  as  that  11  not  onl; 
nlabt  tall  to  accomplish  tbe  Terr  object  Intended ; 
buZ  that  In  all  probabllltf  Jt •-"    — •  -- 

to  be  called  In — _ -.  — 

Bwre  reasonable  construction  to  consider  the  third 
s  an  umpire        -      -    -   ■ 


a  the  third  a 


abonid  diaa 


Thls_  would   Insore^  the  accom- 


dlaasrcL       _.  ._ 

pllahment  of  tbe  object  the  parties  bad  li 
The  TBloatlon  bj  the  two  appraisers  waa 


Wbers  there  la  an  original  delegation  of  power  to 
three  persons,  for  a  mere  prlTste  purpose,  all  mast 
agres ;  or  the  aatborit;  has  not  been  pursaed. 

The  court,  under  the  prarer  In  s  bill  In  chancery 
tor  general  relief,  will  grant  such  relief  only  as  tbe 
rase  stated  In  tbe  bill  and  sustained  b|r  the  proof 


ON  appeal  from  the  CSreatt  Court  of  the 
Unlt^  BUtM  for  tha  District  of  Ohio. 
In  the  arcuit  Court  of  Ohio,  a  bill  was  filed 
by  Duncan  M'Arthur,  asking  for  a  specific  per- 
formance of  a  contract,  dated  the  IMh  of  No- 
rember,  1810.  The  complainant  and  the  de- 
fendant, with  John  Hobson,  entered  into  cer- 
tain articles  of  agreement  relatiTe  to  the  witb- 
drawal  of  the  entries  of  land  in  the  State  of 
Ohio,  and  the  re-entr7  thereof  on  other  tan  da, 
out  of  which,  b^  the  contract  between  the  par- 
ties, compenaation  waa  to  be  made  in  the  lands. 

Nora. — Aa  to  arUtiaaunt  and  award,  sea  note  to 
S  L,  ed.  D.  B.  SU. 


Included  in  the  relocation  of  tlu,  landn,  rf 
which  the  entries  had  been  withdrawn.  Ths 
value  of  the  lands,  the  entries  of  which  were, 
bv  the  agreeraent,  to  be  withdrawn,  and  of  th« 
'land  on  which  tbe  entries  were  to  bo  [*lSt 
relocated,  were  to  be  determined  bj  persoos 
mutually  chosen  and  agreed  upon;  who,  U 
thej  could  not  agree,  were  to  nominate  a  third 
person. 

Out  of  this  agreement,  and  proccedlnga  under 
"^    the  questioi      ■      ■■  ■ 


Duncan  M'Arthur,  who  became  parties  to  the 
proceedings  on  the  decease  of  Duncan  M'Arthur. 
In  tbe  Circuit  Court  a  decree  waa  given  ii 
favor  of  the  complainant,  Duncan  M  Arthnr; 
and  the  defendant,  Matthew  Hobaon,  pme- 
cuted  this  appeal. 
The  case  Is  fully  statod  in  tba  opinion  of  ths 

Tbe  question  decided  by  the  court  was  as  to 
tha  construction  of  tbe  agreement  of  the  parties, 
to  submit  the  value  of  the  land  to  the  detenniu. 
tion  of  peraons  mutually  chosen  and  agretj 
upon,  ana  if  they  could  not  agree,  that  thty 
should  appoint  a  third  peraon. 

Mr,  Stanheiy,  for  the  appellant,  eontendsj 
that  tbe  decree  of  the  Circuit  Court  is  crroneoM 
in  setting  aaide  the  appraisement  of  M'Arthur^ 

The  contract  of  November  10,  1810,  prs. 
vides  for  an  appraisal  of  the  lands  entered  by 
Langham,  and  the  lands  entered  by  M'Arthnr, 
"by  two  disintereBted  men,  one  to  be  chota 
by  each  of  tbe  contracting  parties;  and  if  tbi 
said  two  men  cannot  agree  on  the  price  of  tlw 
said  lands,  or  any  part  thereof,  the  aaid  tva 
men  are  to  choose  a  third  mnn,  who,  togetlM 
with  the  other  two,  sha!!  agree  on  the  pries  «( 
said  land." 

It  appears  that  the  two  appraisera  first  viswel 
the  Langham  entries,  and  disagreeing  as  to 
their  value,  called  in  Lyne  Starling,  as  a  tUi4 
man;  and  the  three  concurred  in  an  appiaiss- 
nient  of  these  lands;  but  differing  in  the  vahit 
of  the  M'Arthur  entries,  an  award  as  to  thew 
value  was  made  by  Starling  and  one  of  tbs 
appraisers,  witnout  the  concurrenc*  of  theotlw 
appraiser. 

Mr.  Stanbety  argued  that  the  intention  ct 
the  parties  to  the  contract  was,  that  the  UM 
man  was  to  act  aa  an  umpire,  not  aa  a  tkiii 
arbitrator. 

He  admitted  that  the  rule  is  well  settled  that 
all  the  arbitrators  must  concur,  unless  the  snb- 
niisaion  provides  for  an  award  by  a  majoritv. 

'But  this  was  not  a  sulimisaion  to  ['I«4 
throe  arbitrators.  The  submission  is  to  twst 
and  It  is  only  in  the  event  of  their  inability  ts 
agree  that  the  third  man  is  to  intervene,  hr 
what  purposeT  Not,  certainly,  to  add  to  ths 
difficulty  by  a  new  and  discordant  opinio^ 
but  to  settle  It  by  his  decision. 

It  was  not  necessary  to  the  validity  of  tli 
award  that  tha  two  arbitrators  should  eoMSi 
with  ths  umpire,  or  that  either  of  them  sbooU 
concur  with  him;  snd  the  circumatance  thst 
the  award  is  signed  by  one  of  the  arbitralora 
as  well  as  by  the  umpire,  docs  not  viUtts 
(Watson  on  Arbit.  04.) 

2.  But  if  the  appraisement  of  tbe  H'Aithv 

surveys  cannot  be  sustained,  ths  whole  awaii 

POMM  II. 


IBU 


HoBSON  r.  Tiia  Hiiu  or  H'Axthub, 


la  void,  and  the  decree  of  the  Circuit  Court  ti 
«Rvn«oua  in  ■uitaining  the  approiseinent  of  the 
liangham  entries. 

The  expreta  language  of  the  contract  ii,  that 
"the  land  from  which  the  ten  thousand  acrea 
H  to  Im  withdrawn  aa  located  by  Eiliaa  Lang- 
luun,  and  alao  the  land  to  be  re-entered  hj 
H'Arthor,  ia  to  be  valued  by  two  disintereited 


tira  valuee,  and  that  could  only  be  aecompliahed 
b;  ■  Taluation  of  both. 

Tha  BrMtratora  muat  respond  to  all  matter* 
apedfleaJlj'  aubmitted,  especially  where  there 
ia  a  dependency  and  necessary  connection  in 
the  mattera  submitted. 

Mr.  Mason,  for  the  appellees: 

1.  The  mode  of  ascertaining  the  value  of 
tba  lands  ia  provided  for  in  tha  contract. 

Each  party  Is  to  choose  one  man;  and  If 
Um  men  thus  choHen  cannot  agree,  they  "are  to 
ehoose  a  third  man,  who,  together  with  the 
other  two,  shall  agree  on  the  price  of  the  land." 

It  was  doubtless  competent  for  the  parties  to 
agree  that  the  concurrence  of  the  whole  num- 
bar  of  appraisera  should  be  requisite  to  eon- 
atitute  a  valid  appraisement  of  the  land.  There 
la  no  ambiguity  in  the  terras  of  the  contract. 
They  do  expressly  require  that  the  three  men 
ahould    "agree    on    the    price."      And    they    all 


Mpraising  the  lands  entered  by  H'Arthur. 

The  question  is,  whether  the  appraiaement 
Bade  by  two  is  valid  in  law. 

There  Is  a  difference  in  thia  reapect  between 
■  private  authority,  and  a  public  trust  and  duty; 
la  the  former  case,  all  must  joini  in  the  latter 
the  power  to  several  Is  well  executed  by  the 
majority,  "unless  It  be  expressly  provided  in 
the  submission  that  a  less  number  than  all  the 
arhitrators  named  may  make  the  award,  the 
aoncurrence  of  all  is  necessary."  Kyd  on  Awards, 
Vl  100;  Watson  on  the  law  of  Arbitration,  p. 
fie,  ed.  IBSe;  Oriadley  v.  Barker,  1  Bos.  i  Pull. 
StO;  Cortes  v.  Kent  Water-works  Company,  7 
Bam.  ft  Cress.  314;  Rex  v.  Whitaker,  B  Bam. 
*  Creas.  648;  Dalling  t.  Mitchell,  Barnes,  57, 
Wllles,  215,  S.  C;  Green  v.  Miller,  8  Johns.  40; 
Berry  v.  Penning,  Cro.  Jac.  100,  MO;  Fellowea 
».  Girling,  Cro,  Jac  277;  8  Dane's  Ah.  M2. 

&.  The  sppraisement  was  also  invalid  because 
the  agent  transcended  his  authority  in  two 
particulars,  vis.;  1st.  In  having  more  land  ap- 
praised than  was  required  to  pay  the  debt; 
■■lut,  Sd.  In  having  other  lands  appraised  than 
tlioBe  deacrlbed  In  the  power  of  attorney,  under 
which  he  derived  his  authority.  The  power  of 
attorney  was  in  conformity  with  the  tarma  of 
tha  contract. 

S.  It  WB8  v<dd  for  uncertainty  In  thla,  to  wit: 
That  the  contract  required  the  apMaisement  to 
tw  made  in  such  a  manner  that  Hobson  could 
have  relensed  his  title  to  the  residue  of  the  land 
■ot  appraised)  whereas  the  appraisers  pro- 
aaeded  to  value  more  than  thirty-six  thousand 
Wlara'  worth  of  land  to  pay  a  debt  of  nine 
Hmosand  two  hundred  and  fifty  dollara. 

The  appraisement,  therefore,  was  made  In 
•aeh  a  manner  as  to  render  it  tmpoaaible  for 
«•  14.  eO. 


Hobson  to  comply  with  that  esaeotla]  part  of 
the  contract  which  required  him  to  convey  to 
M' Arthur  all  the  land  that  would  remain  after 
deducting  the  quantity  required  to  pay  the  debt 
due  to  himself. 

But  Hobson  waa  not  content  to  have  aa 
muoh  land,  and  no  more,  set  off  and  appralaed 
as  was  necessary  to  pay  the  debt;  nor  did  he 
hare  all  the  lands  entered  by  hTArthur  ap- 
praised.      Without    having    all    appraiaed,    he 


would  have  nearly  four  times  aa  much  appraised 
-'  waa  required  to  diseharge  his  claim. 

'Certainly  the  court  cannot   Und   in    ['IBS 


auoh  acta  of  caprii 

the  letter  or  spirit  of  tha  contract. 

A  question  naturally  arises  on  this  branch  of 
the  case,  who  had  the  right  to  aelect  the  land 
for  appraisementT  Waa  the  right  vested  in 
the  appralseral  or  In  the  partiea  Jointly  t  or  in 
one  of  themT  and  which!  It  la  answered,  In 
the  debtor.  M'Arthur  elalmed  thia  right,  and 
aaserted  it  in  the  letter  of  attorney  to  hia  son. 

The  privilege  of  choice  is  not  in  the  creditor 
in   such   cases. 

The  contract  provided,  in  case  of  a  deficieney 
of  land,  to  pay  the  debt,  that  M'Arthur  should 
give  other  lands,  etc.  These  other  ianda  he 
undoul>tedly  had  a  right  to  select. 

But,  supposing  the  appraisement  of  the 
M'Arthur  entries  to  be  void,  what  elfect  win 
that  have  on  the  appraisement  of  the  lAngham 
entries  T 

"If  a  thing  be  awarded  to  be  done,  which  ts 
bad  for  uncertainty,  or  as  being  beyond  the 
submission,  or  for  any  other  objection;  and 
thia  part  of  the  award  does  not  form  a  consid- 
eration for  the  performance  of  the  matter 
awarded  on  the  other  part,  and  la  distinct 
and  independent  thereof;  then  the  award  ia 
only  void  for  ao  much." 

*"'  gh  formerly  otherwise,  "nothing  now 
I  clear  than  that  an  award  may  be  bad 
.  part,  and  yet  good  and  bindiiw  In  an- 
other part."  Wataon  on  tha  Law  of  Arbitration, 
pp.  IDO,  191. 

Assuming,  therefore,  that  the  appraisement, 
so  far  as  it  respected  the  M'Arthur  entries,  was 
void  for  any  one  or  all  the  reasons  aaaigned, 
and  valid  as  to  the  residue,  I  proceed  to  in- 
quire what  decree  the  complalnanta  are  enUtled 
to  ask  for. 

ITArthur  had  a  rig^it,  by  the  contract,  to 
pay  in  land  or  money,  at  hla  option;  and  on 
payment  being  made  or  tendered.  In  either 
mode,  he  had  a  right  to  require  Hobson  to  re- 

Gvery  stipulation  to  pay  a  debt  In  specltta 
property  is  presumed  to  be  made  in  favor  of 
the  debtor;  and  therefore,  he  raay.  In  all  casea, 
pay  the  debt  in  money.  In  lieu  of  the  property 
which,  for  the  ease  of  the  debtor,  the  creditor 
had  agreed  to  receive.  Chipman  on  Cont.  pp. 
31,  32,  34,  44;  2  Kent's  Com.  400. 

The  contract,  in  its  legal  effect,  waa  a  pur- 
chase of  the  wnrranta  for  a  sum  of  money 
thereafter  to  be  ascertained  In  the  mode  pre- 
scribed 'by  the  contract,  and  to  be  paid  ['IST 
in  land  or  money,  at  the  option  of  M'Arthur. 
It  was  the  same  in  substance  aa  a  eontract  to 
pay  so  much  money:  for  Instance,  one  hundred 
dollars  in  wheat  or  cattle. 

This  argument  is  not  weakened  by  the  fact 
that  the  wamnta  ware  to  be  re-entered  In  tha 


in 
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■araa  of  Hobton;  beeaute  tha  onl^  object  the 
puiiea  could  hive  had  in  the  proviaion,  requir- 
ing the  entries  to  be  made  in  the  name  of  Hob- 
ton,  WM  to  afford  him  security  for  the  per- 
formance of  the  contract  on  the  part  of 
ITArthur. 

But  if  IfArthnr  had  not  the  right  of  eleetton, 
vrhieh  ia  cont«nded  for,  but  on  the  eontrarr, 
eould  have  been  compelled  in  a  court  of  equity 
to  pay  Id  land,  then  it  U  maintained  that  tlu 
eonduot  of  Hobson  has  released  him  from  that 
obligation,  and  deprived  himielf  of  the  right, 
if  he  ever  had  a  right,  to  demand  payment  in 
property, 

M'Arthnr  offered  to  pay  in  money,  or  to  ap- 
point another  appraieer  on  his  part,  which  Hob- 
son  refuted.     "Hut  appear*  in  the  record. 

The  principle  la,  that  an  offer  to  do  a  tldog 
it  to  far  equivalent  to  performance,  that  It  wiO 
entitle  the  person  making  it  to  demand  wbat- 


Kaj,  1  Term  Rep.  649;  Parker  v.  Farken- 
me,  2  Wash.  C  C.  Rep.  142;  IS  Fetertdorff, 
marg.  p.  24;  Daug.  marg.  pp.  269,  0S9. 

The  interJMretaUon  of  the  contract  which  it 
contmided  for,  waa  not  fully  auttained  by  the 
eourt  below. 

That  court  aet  atlde  the  appraisement  of 
U* Arthur's  entriet,  and  directed  the  partiee  to 
re-appoint  other  appraisers.  But,  if  Hobeon 
should  neglect  or  refuee  to  appoint,  he  was  or- 
dered to  release  his  interest  m  the  landt  on  re- 
celvincr  the  sum  of  nine  thousand  two  hundred 
nod  mty  dollars,  to  be  paid  by  M'Arthnr.  He 
did  refuse  to  appoint  another  appraiser.  And 
he  had  before  received  a  larger  sum  in  money 
than  he  was  entitled  to  have,  at  wat  thown  by 
the  oonfldenttal  contract. 

H  the  appr^sement  was  properly  aet  aside, 
and  HobtoD  would  not  appoint  another  ap- 
pr^aar,  and  he  had  twice  refused  to  do  it,  tie 
was  bound  to  release  on  payment  or  tender  of 
the  money. 

What  other  decree  could  have  bean  madeT 


1S8*]  *Ur.  Jturtlce  Thompson  delivered  the 
opinion  of  the  court: 

This  ease  comes  up  from  the  Circuit  Oourt 
of  the  United  Statea  for  the  District  of  Ohio. 
The  bill  filed  in  the  eonrt  below  is  founded 
upon,  and  seeks  a  specific  execution  of  the  fol- 
lowing agreement,  bearing  date  the  10th  of 
November,  1810: 

"It  It  hereby  agreed  upon  between  I>uncan 
ITArthnr,  of  Ross  County,  and  Stata  of  Ohio, 
of  the  one  part,  and  John  Hobson,  of  Jackson 
Ckiunty,  ana  State  of  Qeorgia,  and  Matthew 
Hobson,  of  O^thorpe  County,  and  State  of 
Georgia,  sforMaid,  on  the  other  part,  wltness- 
eth,  that,  whereas,  eleven  thousand  six  hun- 
dred and  ^tv-six  and  two  third  acres  were 
tent  to  Col.  Richard  C  Andenon's  office,  on  or 
about  the  first  instant,  by  Col.  Eliaa  I^ngham, 
in  the  nanw  and  for  the  use  of  said  John  and 
Matthew  Hobson,  with  entries  for  the  same. 
Now,  be  it  known,  that  it  is  hereby  understood 


B  of  the  eleven  thousand  six  hundred  and 
sixty-ail  and  two  third  acraa,  and  to  relocate 
the  said  ten  thousand  teres  elsewhere,  in  the 


name  of  the  said  John  and  Matthew;  and  it  is 
further  agreed  upon  by  the  contracting  partly 
that  the  land  from  which  the  said  ten  thouMnd 
acres  is  to  be  withdrawn,  as  located  by  Bliss 
]>ngham,  and  also  the  land  to  be  re-entered  by 
said  M'Arthur,  is  to  be  valued  by  two  diaiutw- 
estod  men,  one  to  be  chosen  by  each  of  the  cos- 
tracting  parties,  and  if  the  said  two  men  caa- 
not  agree  on  the  price  of  said  lands,  or  any  part 
thereof,  the  said  two  men  are  to  choose  a  third 
man,  who,  together  with  the  other  two,  shall 
agree  on  the  price  of  aaid  land,  and  the  said 
Hobsons  are  to  have  ao  much  of  said  land, 
so  be  relocated  by  said  M'Arthur,  as  will 
amount  to  the  value  of  the  land  from  which 
said  warrants  shall  have  been  removed,  and 
also  land  to  the  amount  and  value  of  two  thou- 
sand dollars,  in  addition  to  the  value  of  the  tea 
thousand,  and  where  the  same  waa  entered  by 
Eliat  lADgham;  and  the  taid  John  and  Matthew 
Hobton  doth  hereby  obli^te  themaelvea,  their 
hdra,  executors,  and  adroinlttrators,  separatdy 
and  jointly,  to  eonvey  unto  the  said  KTArthnr, 
his  htirs,  etc.,  all  and  singular  the  balance  of 
taid  ten  thousand  acres,  Mter  deduetinir  theie- 
from  such  quantity  as  by  valuation  as  aforesaid 
will  amount  to  the  value  of  the  said  ten  thou- 
sand acres,  where  the  same  was  first  located  by 
said  I^ni^m,  and  also  land  to  the  value  m 
two  thousand  dollars,  as 'aforesaid;  and  [*1B* 
it  it  further  understood  and  agreed  upon,  that 
if  Ute  lasda  located  by  the  said  M'Artliur  should 
not  be  valued  to  the  amount  of  the  lands  so  lo- 
cated by  said  Langham,  and  also  two  thousand 
dollars,  then,  and  in  that  case,  said  M'Arthur 
is  to  convey  unto  the  said  John  and  Matthew, 
their  heirs,  ete.,  other  lands  to  the  anount  of 
Bald  nduatlon,  with  the  value  of  two  thousand 


dollara  in  land  as  aforesaid,  said  Hobson  to  pay 
all  office  feet  and  surveying  expenses.  Said 
valuation  to  take  place  on  or  oefore  the  expira- 


tion of  three  and  a  half  years  from  the  date 
hereof:  said  Hobeon  to  pay  the  taxes  on  said 
lands  until  ^vided;  and  then  the  said  M'Arthur 
to  pay  to  the  taid  Hobeon  his  proportionable 
part  of  said  taxes. 

In  witness  whereof,  we,  the  contracting  par- 
ties, do  hereunto  set  our  hands  and  tealt,  this 
10th  day  of  November,  A.  S.  1B10. 

Be  It  remembered  before  si^ining,  that  the 
division  of  said  lands  shall  take  place  forth- 
with, after  the  titlea  are  considered  secure, 
and  that  the  lands  located  by  I^ngham  are  to 
be  picked  as  be  upon  hit  honor  intended. 

^gned  Duncan  M'Arthur,    (L.  S.I 

John  A  U.  Hobton,   [L.  8.] 

Witnett:  B.  Langham, 

Edward  Baskervflle. 

The  bill,  after  having  set  out  substantlsny 
this  contract,  states  that  John  Hohson,  on  tha 
24th  of  November,  1818,  sold  and  assigned  to 
the  comptainant  all  his  right  and  title  to  one 
halt  (five  thousand  acres)  of  the  land  warrants 
located  by  him.  That  In  pursuance  of  said 
agreement,  he  withdrew  ten  thousand  acres  of 
r^Angham's  entries,  and  located  them  elsewhere. 
That  on  the  30th  of  July,  1830.  he  appointed 
his  son,  Thomas  J.  M'Arthur,  his  attorney,  to 
transact  the  business  under  the  SMd  cootraet; 
who,  in  pursuance  of  said  power,  appointed, 
on  his  part,  William  Vance,  to  proceed  in  the 
valuation  of  the  said  lands.  And  that  for  the 
same  puipoas  Matthew  Hobson  appointed 
Peters  !■. 
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Mkttbew  Bonnar,  who  proceeded  to  view  the 
land;  Mid  finding  that  tnev  could  not  agree  on 
the  T«lue,  they  lelected  L^e  Stirling, 
third  man,  to  mtike  the  kppniaemeut,  piira 
to  the  temu  of  the  kgreement,  who,  together 
with  Vance  and  Bonner,  agreed  upon  the  vatu- 
Ation  of  the  lands  located  by  L«ngham.  The 
ItO*]  GompUioMit  'further  statei,  that,after- 
warda,  hU  agent  proposed  to  the  said  Matthew 
Bobeon  to  select  and  point  out  to  the  apprais- 
m»  for  valuation,  Buch  parts  of  the  entriea  made 
hf  M'Arthur  at  would  amount  to  a  aufficient 
qnantity   to   satisfy    the   said    Hobaon,    which 

Epoaition  he  declined,  and  insiated  that  it  was 
right  to  have  the  whole  of  the  lands  entered 
a  the  complainanta  valued.  That  he  waa  en- 
ed  to  an  intereet  in  the  whole  of  the  entries 
uuule  by  the  complainant,  proportional  to  the 
raluation  of  the  Langham  entries.  The  bill 
•tctea  that  afterwards  the  three  appraisers  _ 
eeeded  to  examine  the  lands  relocated  by 
ITArthur,  and  that  two  only  of  the  appraisers, 
Bonner  and  Starling,  agreed  on  the  valuation. 
And  the  bill  then  charges  that  the  said  valua- 
tion has  not  been  made  ia  conformity  to  the 
•Bid  agreement;  in  this,  that  the  said  three  ap- 
pTkisera  have  not  all  agreed  as  to  the  value  of 
the  lands  relocated  by  the  complainant,  but 
thftt  only  two  agreed  thereto.  Several  other 
charges  are  made  against  the  validity  of  thi 
npraisement,  which  it  is  unnecessary  to  notici 
The  bill  then  sets  out  several  proposals  made 
by  the  complainant  for  the  settlement  of  the 
emtroversy,  which  he  declined  accepting,  and 
refused  making  any  conveyance  or  assignment 
of  hia  intfreat  in  the  land  located  by  the  com' 
plkinant.  The  bill,  then,  for  the  purpose  of 
obtaining  an  injunction,  refers  to  an  Act  of 
Oongress,  of  the  26th  of  May,  1830,  for  the 
•ettfement  of  the  conflicting  claims  of  the  com- 
plainant and  the  United  Btates,  to  the  land  in 
qneation;  and  charges  that  the  defendant  Rob- 
■ott  threatens  to  apply  to  the  government  for 
the  appraised  value  and  interest  of  five  thou- 
sand acres  of  the  land,  entered  in  the  name  of  the 
Mid  Matthew  Hobson;  and  prays  that  he  may 
b«  enjoined  from  claiming  and  receiving  from 
the  Treasury  of  the  United  States  any  part  of 
tbe  money  appropriated  by  the  act  of  Congreu, 
mtil  the  same  is  heard  and  adjudicated  upon 
by  the  court.  And  further,  praying  that  the 
Mid  Hobson  may  be  decreed  to  accept  some 
one  of  the  terms  proposed  by  him,  in  fulftll- 
nent  of  the  contract,  according  to  it*  true  in- 
tent and  understanding.  And  that  he  may  be 
compelled  to  perform  the  said  agreement  spe- 
dflcally,  on  his  part,  as  the  complainant  has 
propoaed  and  tendered  to  do  on  his  part;  and 
men  other  and  further  relief  as  may  seem  meet 
■nd  just. 

The  answer  of  Hobson  admits  the  contract 
•f  the  lOtb  November,  1810,  set  out  in  the 
1*1']  bill;  and  that  he  ia  willinfj  to  abide  *by 
the  aame,  according  to  the  just  interpretation 
thereof.  He  admits  the  appointment  of  apprais- 
er*, and  their  proceeding  to  the  valuation  of  the 
land,  aa  stated  in  the  hill;  and  that  thereupon  he 
bformed  the  complainant  of  hia  willinguPSB  to 
■tttle  all  matters  under  the  contract;  and  that 
after  taking  and  retaining  such  proportion  of 
tha  landa  entered  by  the  complainant,  and  vai- 
led as  set  out  in  the  bill  and  answer,  aa  would 
mver  and  include  tha  claims  of  him,  the  de- 
it  Ih  ed. 


fendant,  under  the  contract  and  agreeable  to 
such  valuation,  he  was  willing,  and  then  offered 
to  assign  and  relinquish  to  the  complainant  tha 
rest  and  residue  of  the  lands  ao  valued,  and 
also  all  the  other  entries  and  surveys  nia4e  1:? 
the  complainant;  which  he  wholly  refused  to 
do.  The  defendant  admita  that  he  rejected  alt 
the  demands  and  requisitions  of  the  complain- 
ant made  at  the  time  alluded  to,  and  all  tha 
demanda  which  had  for  their  object  and  design 
a  disregard  in  part  or  in  whole  of  the  doings  of 
the  appraisers.  The  defendant  admits  the  paa- 
eage  of  ao  act  of  Congresa  mentioned  In  the 
biU,  and  that  he  means  to  avail  himself  of  Ita 
provisions,  if  he  can  obtain  a  settlement  of  the 
matter  with  the  complainant;  but  he  ia  pre- 
vented by  the  complainaut  from  reljnquiaoing 
his  interest  in  the  lands  to  the  United  Statea. 
And  he  denies  the  right  of  the  complainant  to 
conflne  him  to  any  particular  part  of  either  of 
the  surveys,  valued  by  the  appraisera;  but  that 
when  it  is  aacertBiued  what  number  of  acres  he 
ia  entitled  to  under  the  contract  and  valuation, 
then  he  will  hold  the  same  undivided  and  in 
common  with  the  complainant,  until  by  par- 
tition it  shall  be  divided.  And  he  denies  the 
right  of  the  complainant  to  pay  oft  and  settle 
with  him  in  a  given  sum  of  money.  That  he 
is  perfectly  willing  to  abide  by  the  valuation 
made  by  the  appraisers,  and  relinquish  hia 
claim  aa  before  offered. 

An  interlocutory  decree  was  thereupon  en- 
tered, declaring  that  the  appraisement  made  by 
only  two  of  the  appraisers  of  the  relocated  en- 
tries and  surveys  made  by  M'Arthur  waa  void, 
and  ordered  the  same  to  be  set  aside  and  an- 
nulled; and  then  proceeds  to  give  directiona  for 
another  appraiaement,  which  the  defendant 
Hobson  refused  to  comply  with;  and  thereupon 
a  final  decree  was  entered,  declaring  that  the 
complainant,  M'Arthur,  bad  complied  on  his 
part  with  the  interlocutory  decree,  and  that  the 
respondent  Hobson  had  altogether  neglected 
to  comply  with  'the  same  on  his  part;  [*t91 
and  alleging  that  the  sum  of  nine  thousand  two 
hundred  and  fifty  dollars  bad  been  paid  by 
M'Arthur  to  Hobson,  as  appeared  by  bis  receipt 
annexed  to  the  agreement  of  the  26tb  of  Sep- 
tember, 1830.  It  was  thereupon  ordered, 
adjudged  and  decreed,  that  the  said  Hobson 
should  within  sixty  days  after  the  rising  of  the 
court,  by  a  good  and  sufficient  deed,  transfer 
and  assign  to  Duncan  M'Arthur,  his  heirs  and 
assigns,  all  his  right,  title,  and  interest  in  the 
ten  thouaand  acres  of  land  relocated  and  sur- 
veyed by  the  said  Duncan  M'Arthur;  and  that 
in  case  he  should  fail  to  comply  with  this  de- 
cree, within  the  time  thereby  limited,  then  that 
the  decree  should  operate  aa  such  conveyance. 
And  from  this  decree  the  present  appeal  is 

The  first  and  principal  question  in  the  case 
ia,  whether  the  appraisement  or  valuation  of 
the  land  was  made  pursuant  to  the  provisions 
of  the  contract  of  the  10th  of  November,  ISIO. 
If  it  was,  then  the  decree  in  this  respect  is  er- 
3US.  And  it  was  the  fault  of  the  complain- 
ant that  the  contract  was  not  carried  into  exe- 
cution; and  he  cannot  come  now  to  aak  for  a 
specific  execution  of  it. 

The  agreement  waa  that  the  land  located  by 
L*ngbam,  from  which  the  ten  thousand  acres 
'  to  be  withdrawn,  and  also  the  land  to  be 
•t» 
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of  the  contracting  partiei;  and 
men  thus  chosen  could  not  agree  on  the  price 
of  aaid  lands,  then  the;  irere  to  choose  a  third 
man,  who,  together  with  the  other  two,  ahall 
agree  on  the  price  of  the  laid  lands.  The  ' 
tiea  in  purauance  of  the  agreement,  each  c1 
a  man  to  make  the  valuation,  and  upon  their 
diM.greenient  with  reniect  to  the  aarae,  the; 
chose  a  third  man,  and  the  whole  three  there- 
upon agreed  as  to  the  valuation  ot  the  Lang- 
ham  location,  but  digagreed  in  the  valuation  of 
the  M'Arthur  location;  and  the  valuation  was 
made  by  Starling  and  Bonner,  two  of  the  ap- 
praisers; and  it  is  contended  tlMt  tbia  valuation 
was  void,  because  made  by  two  only. 

It  has  been  argued,  that  this  being  a  delega- 
tion of  power  to  the  three,  for  a  mere  private 
purpose,  all  mnat  agree,  or  the  authority  has 
not  been  pursued.  This  may  he  admitted  to 
be  the  rule  where  the  original  delegation  of  the 
power  is  to  be  three,  wiuiout  an;  other  provi- 
•ion  on  the  subject.  But  in  construing  this 
IVS*]  'agreement,  we  must  look  at  what  was 
the  obvious  intention  of  the  parties.  The  par- 
tlea  clearly  intended  that  the  valuation  should 
at  all  events  be  made.  A  third  man  was  not  to 
be  called  in  unless  the  two  disagreed ;  and  it  is 
an  unreasonable  construction  of  this  agreement 
that  it  was  so  framed  that  it  not  only  might 
fall  to  accomplish  the  very  object  intended,  but 
that  in  all  probability  it  must  fail  and  become 
entirely  nugatory,  as  the  third  man  was  not 
to  be  called  until  the  two  had  disagreed.  Upon 
the  construction  of  the  agreement,  that  the 
three  must  unite  <n  the  valuation,  the  office  to 
be  performed  by  the  third  man  was  to  persuade 
the  other  two  to  agree  with  him.  This  could 
never  have  been  the  understanding  of  the  par- 
ties. It  is  a  more  reasonable  construction  to 
consider  the  third  man  in  the  character  of  an 
umpire,  to  decide  between  the  two  that  should 
disagree.  This  would  insure  the  accomplish- 
ment of  the  object  the  parties  had  in  view.  But 
a  contrary  coostructioo  would  most  likely  de- 
feat that  object. 

Upon  this  view  of  the  agreement,  the  valua- 
tion by  two  of  the  appraisers  waa  within  the 
•ubmission. 

It  has  also  been  made  a  question  whether  the 
whole  of  the  land  re-entered  by  M'Arthur  was 
to  be  valued,  or  only  so  mncb  as  was  to  be  re- 
tained by  Hobeon.  The  terms  of  the  submis- 
sion would  seem  to  settle  this  question.  It  ex- 
pressly provides  that  the  land  from  which  the 
ten  tiiousand  acres,  located  by  Langham,  was 
to  be  withdrawn,  and  also  the  land  to  be  re- 
entered by  M'Arthur,  were  to  be  valued,  etc., 
and  this  must  have  been  the  understanding  of 
the  parties  in  order  to  make  a  juat  partition  be- 
tween them. 

There  is  no  provision  made  for  the  seleotion 
of  any  partJeuW  part  to  be  appraised.  By 
whom,  tnen,  was  such  part  to  be  designated! 
But  when  the  whole  of  each  tract  is  valued, 
the  proportion  which  Hobaon  is  to  have  in  the 
M'Arthur  location  Is  easily  ascertained;  and 
they  would  become  tenants  in  common,  subject 
to  partition,  according  to  their  respective  rights. 
Such  is  the  dear  construction  of  this  agree- 
ment.   It  doea  not  contemplate  the  aala  of  the 


land  or  the  division  of  any  proceeds  therefrom. 
A  reference  in  the  bill  to  the  Act  of  CongrMs 
of  the  2eth  of  Hay,  1S30  (4  Story's  Laws,2I97|, 
appears  to  be  for  the  purpose  of  obtaining  an 
injunction  to  restrain  Bobson  from  receiving 
any  money  from  the  Treasury  of  the  United 
States,  appropriated  by  "that  act.  But  [•1«4 
the  bill  is  not  framed  with  a  view  to  enforcing 


agreement  of  the  10th  of  November,  IBIO, 
twenty  years  before  that  act  was  passed.  It  is 
true  that  there  appears  upon  the  record  aa 
agreement  entered  into  between  these  parties, 
bearing  date  the  26th  of  September,  1830,  rel- 
ative to  a  division  of  the  money  to  be  paid  by 
the  government  under  this  act.  But  this  was 
an  agreement  made  after  the  commencement  of 
this  suit,  and  which  we  cannot  notice,  for  sev- 
eral reasons.  If  any  relief  is  to  be  given  on  the 
basis  of  that  agreement,  it  should  have  been 
brought  before  the  court  below,  by  a  supple- 
mental bill.  But  another  insuperable  objection 
is,  that  by  an  express  stipulation  in  the  agree- 
ment, It  is  not  to  be  made  use  of  in  this  case. 
This  stipulation  is  as  follows:  "The  said  par- 
ties mutually  agree  and  covenant,  that  this  coo- 
tract  and  agreement  shall  not  be  used  by  either 
of  them,  nor  at  any  time  held  or  interpreted  in 
the  suit  aforesaid,  or  in  any  other  suit,  or  in  any 
other  court,  or  in  any  proceedings,  whethw  in 
court  or  out  of  court,  under  the  aforesaid  con- 
tract (the  contract  of  the  10th  of  November, 
1810),  as  affecting,  changing,  or  in  anywise  dis- 
turbing the  rights  of  either  in  the  matters  afore- 
said; but  the  suit  aforesaid  shall  be  conducted, 
and  any  other  suit  which  either  of  them  may 
think  proper  to  bring,  founded  on  the  contract 
aforesaid,  may  and  shall  be  conducted,  in  all 
respects,  as  though  this  contract  had  not  been 
entered  into." 

In  addition  to  this,  the  counsel  on  both  aides 
declined,  upon  the  argument,  making  any  nse 
whatever  of  this  agreement.  It  must,  therefore, 
be  dismissed,  as  having  no  bearing  upon  the 
case.  And  if  so.  there  is  no  proof  whatever 
that  Hobaon  had  received  any  money  on  ac- 
count of  his  land.  The  defendant,  Hobson. 
was  under  no  obligations  to  accept  either  of 
the  propositions  of  the  complainant,  as  stated 
in  the  hill.  There  is  nothing  in  the  contract  of 
leiO  that  called  upon  him  to  do  this;  and  espe- 
cially after  he  iiad,  on  his  part,  complied  with 
the  provisions  of  that  contract.  And  if  the 
agreement  of  1830  ia  laid  out  of  view,  there  is 
no  proof  to  show  that  Hobson  had  received  nina 
thousand  two  hundred  and  fifty  dollars,  aa  is 
assumed  in  the  decree,  and  made  the  ground 
upon  which  he  is  ordered  to  transfer  and  assi^ 
to  M'Arthur,  all  his  right,  title,  and  interest  ta 
the  whole  ten  thousand  'acres  of  land,  [*!•& 
relocated  and  surveyed  by  M'Arthur.  This  could 


grant  such  relief  only  aa  the  case  stated  in  the 
bill,  and  sustained  by  the  proofs,  will  justify. 
The  frame  and  structure  of  the  bill  in  this  caae 


for  the  valuation  of  the  lands,  and  makes  no 


ISU 


The  UniTB)  States  t.  Hahbox  bt  ai. 


Jnattfy  a  pnyar  for  uij'  ludt  relief,  the  bill 
■hould  btve  been  framed  with  a  doiibls  aspect; 
•o  that  if  the  court  should  decide  kgaitMt  the 
complainant  in  one  view  of  the  cue,  it  might 
•ITord  him  relief  in  another.  But  thia  bill  ia  not 
•o  framed. 

The  deeree  of  the  Circuit  Court  must  there- 
fore be  reversed.  But,  as  the  righta  of  the 
hein  of  U'Artliur  may  depend,  in  aome  meat 
ure,  upon  the  contract  of  the  lOtb  of  Novem 
ber,  1810,  connected  with  what  has  since  talien 
place  onder  the  act  of  Cougreu,  we  thinlt  the 
bill  ought  to  be  diimiued,  without  orejudiee. 

It  ii  accordingly  adjudged  and  ordered,  that 
Ihe  decree  of  the  court  below  be  reTersed,  and 
Uie  cause  remanded  to  the  Circuit  Court,  with 
<lirectioai  to  diamisi  the  bill,  without  prejudit 
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permluloQ  frem  tbe  aovemor  of  the  terrltorr  to 
make  a  eurvej  of  thp  land  eranled.  Is  no  evidence 
of  tbe  fact.  There  Is  a  marked  and  wide  dlffcr- 
ence  In  the  effect  of  tbe  eertlflrate  of  tbe  Surveyor- 
aeneral  and  of  a  private  Individual,  wbo  oasuioe* 
to  certifr  nllhout  autborltj. 

Instructions  of  1)111,  as  to  the  duties  of  the  Snr- 
TCjor-RencrBJ,  In  making  survers  undrr  granta.  hy 
tbe  ■ovcrnnm  of  the  uulillc  lands  of  Spain. 

A  granl  liv  a  Spanish  covernor  of  Plorldn.  meunt 
■ot.  aa  In  tbe  Rlstes  of  the  United  States,  a  perfect 
Ittle :  bnt  an  Incipient  rlfkt  wbleh.  when  •nrvejed, 
!•  Ii.  ed. 


—  eoaarmatlon  tv  Um  acta  ot  Congress,  Is  deputed 
to  the  court*  ot  JnstJee  of  the  Ualted  Statea,  In  «i- 
•cutlon  of  the  treaty  with  Spain. 

The  same  credence  that  waa  aecoided  to  the  re- 
tnrn  of  tba  Burveyor-General,  by  the  Spaolsb  gov- 
ernment. Is  due  to  It  br  the  courts  of  tbe  United 
States.  Plats  and  eertUcatea.  because  ot  tbe  em- 
da]  cbaraeter  of  the  Burvevor-asneral,  have  ac- 
corded to  thsm  the  force  and  character  of  a  depo- 
sition. 

ON  appeal  from  tba  Superior  Court  of  Eaat 
Florida. 

■Samuel  Miles,  a  new  lettler,  admitted  [*ttT 
under  the  protection  of  the  King  of  Spain,  on 
tbe  IStb  of  July,  1813,  presented  a  peUtion  to 
Governor  Kindelan,  the  Spanish  Qovemor  of 
East  Florida,  setting  forth  great  aervicaa  per- 
formed by  him  for  tne  aupp^  of  the  troops  of 
Spain,  in  the  province,  and  aevere  sufferings 
and  loasea  sustained  by  him  in  the  service  of 
the  erown;  and  considering  himself  enUtled  to 
some  favor,  asked  for  a  grant  of  five  milea 
square  of  land,  for  tbe  eonatructiOD  of  a  water 
saw-mill,  at  a  place  lit  for  the  purpose,  and 
which  is  vacant,  situated  at  the  mouth  of  tba 
river  Santa  Lucia. 

The  governor  gave  the  following  decree  on 
tba  petition: 

St.  Augustine,  Florida,  ISth  July,  181S. 


TakinK  into  consideratioD  the  b^eflt  and 

tility  that  will  redound  t»  the  proTince,  from 

a  machine  for  sawing  lumber,  which  the  party 


proposes  to  construct  tn  the  place  which  he 
points  out,  and  also  paying  attention  to  the 
eervicea  and  other  matters  which  he  aets  forth, 
let  there  be  granted  to  liim  the  Ave  milea  square 
of  land  which  he  solicits,  without  Injury  to  a 
better  right;  and  In  order  to  peov*  this  grant, 
let  there  be  delivered  to  him  from  ths  secra* 
tary's  office,  the  neceaaary  certified  eopy- 


On  the  Tth  of  Hay,  1816,  a  surrey  and  i)lat 
of  the  land  was  returned,  with  the  following 
certificate : 

I.  Don  Roberto  ICHardy,  an  inhabitant  of 
this  province,  and  private  surveyor,  do  eertifyi 
That  in  conaequencs  of  a  permiaaion  from  tUa 
government,  I  havs  svirveyed  and  delineated  a 
square  of  five  miles,  containing  sixteen  thousand 
acrea  of  laud,  wliich  thia  govenunent  baa  granted 
to  Don  Samuel  Miles,  on  the  idneteenth  of  July, 
one  thousand  ei(;ht  hundred  and  thirteen,  wU^ 
plat  is  represented  in  the  preceding  plot.  SL 
Augustine,  of  Florida,  on  {he  BeveDtb  Hay,  on* 
thousand  eight  hundred  and  fifteen. 

Rob.  H'Hardy. 

On  the  23d  day  of  May,  1829,  John  M.  Han- 

>n,  and  othera,  the  grantees  of  Samuel  Hiles^ 
brought  their  petition  before  the  Superior  Court 
of  Eaet  Florida,  setting  forth  the  grant  to  Sam- 
uel Miles,  and  their  title  under  the  same;  and 
praying  that  the  land,  as  surveyed  by  Robert 
M'Hardy,  might  be  confirmed  to  them. 

After  varioua  proceedings  In  the  court,  at 
July  Term,  1B40,  a  'decree  was  made  [*IV8 
by  tbe  Honorable  Isaac  H.  Bronaon,  judge  of 
the  Superior  Court,  in  favor  of  ths  claim.  In 
conformity  with  the  survey  of  Robert  H'Hardy. 
"   im  thia  decree,  the  United  States  prosecuted 

The  case  waa  argued  by  Mr.  Legarl,  Attor- 
ney-Genera] for  the  United  Statea.  No  counsel 
appeared  for  the  appellees. 


BaraatK  Coun  or  xhz  Vihted  BiAm, 


IStt 


The  Attonnj-GeiHTal  contended. 

1.  Thkt  there  never  was  ftnj'  legal  mrrej  of 
tbe  laud,  under  the  alleged  gr^it,  utd  that  the 
aurvej  of  lUibert  IfHardj,  who  vm  a  private 
nu^eyor,  waa  void  for  want  of  authority,  even 
If  proved  to  have  been  made,  and  could  not 
Mver  the  land*  lurreyed  from  tbe  public  do- 

2.  That  even  If  the  aaid  ■uirej'  were  made 
bj  legal  authority,  the  lands  eurTejed  do  not 
eoafomi  to  the  description  in  the  said  pretended 
pant,  and  the  said  survey  is  therefore  *oid. 

Mr.  Juetlce  C«ti09  delivered  the  opinion  of 
the  court: 

This  was  a  grant  to  Samuel  Miles,  dated  18th 
July,  1S13,  for  five  miles  square  of  land,  or    ' 
teen  thousand  acres,  at  the  mouth  of  the  i 
Santa  Lucia. 

Tbe  flrst  question  is,  waa  the  grant  made  In 
property  and  dominion,  or  was  it  made  on  cod- 
dltion  that  a  water  saw-mill  should  be  erect«d1 
The  petitioner  sets  forth  various  merits  and 
losses,  and  asks  the  governor  to  be  pleased  to 
grant  to  him  in  virtue  of  these,  the  poBseasion 
of  five  miles  square  for  the  construction  of  a 
water  saw-mill,  fit  for  the  purpose,  at  a  place 
that  is  vacant,  at  the  mouth  of  the  river  Santa 
Loda.  The  grant  to  be  in  lawful  property  and 
dominion. 

Tbe  grant  waa  made  to  the  petitioner  for  the 
purpose  of  constructing  the  mill  in  the  place 
pointed  out:  "and  also  (says  the  governor)  pay- 
ing attention  to  the  services  and  other  matters 
which  he  sets  forth,  that  there  be  granted  to 
tiim  the  five  miles  square  of  land  which  he 
solicits,  without  injury  to  a  better  right." 

We  have  often  held  that  the  authorities  of 
Bpain  were  authorized  to  grant  tbe  public  do- 
main, in  accordance  with  their  own  ideas  of 
Oie  merits  and  considerations  presented  by  the 
!»»*]  grsntee,  'and  that  our  powers  extended 
only  to  the  inquiry,  whether  in  fact  the  grant 
had  been  made,  and  its  legal  effect  when  made, 
in  casea  where  the  law  by  implication  intro- 
duced a  condition,  or  it  was  peculiar  In  its  pro- 
visions, Urs.  Wiggins's  case,  14  Peters,  As 
no  special  ordinance  Introduces  conditions  into 
mill  grants,  we  must  construe  the  one  before 
us  by  its  own  terms. 

The  pariy  desired  the  grant  for  the  purpose 
of  builaing  a  saw-mill;  so  he  represents,  and 
we  must  take  his  statement  to  be  true,  as  the 
concession  in  effect  adopts  it;  and  to  this  end 
sixteen  thousand  acres  were  granted,  it  being 
the  nsual  quantity  in  such  cases.  The  grant, 
however,  is  not  founded  on  that  consideration, 
although  intended  for  that  purpose.  Meritori- 
ous services  and  losses  are  relied  on;  and  the 
land  was  asked  and  granted,  in  lawful  property 
and  dominion,  without  any  condition  annexed 
to  build  the  mill, 

2.  Tbe  second  objection  is  to  the  survey. 
Its  validity  is  put  In  Issue  by  the  answer;  and 
its  introduction  was  objected  to  when  offered 
to  be  read  on  the  hearing,  because  it  had  been 
made  by  a  mere  private  surveyor,  and  because 
It  did  not  follow  the  calls  of  the  grant.  The 
court  received  the  survey,  and  decreed  the  land 
laid  olT. 

There  was  no  proof  that  it  was  at  the  place 
granted,  further  than  appears  by  the  face  of 
the  plat  and  certiflcate^  and  we  must  inquire 


what  credit  ought  to  have  been  aeeorded  ta 
them  by  the  court.  Mr.  M'Hardy  certifies  that 
he  waa  a  private  aurveyor,  and  that  he  hAd  per- 
mission from  the  government,  whether  general 
or  special  does  not  appear.  EQa  own  stat«ment 
is  no  evidence  of  the  fact.  And  so  it  ia  is  re- 
gard to  his  description  of  the  land  aurveyed, 
which  he  certifies  as  lying  at  tbe  place  granted. 
There  is  a  marked  and  wide  difference  in  tlia 
effect  of  tbe  certificate  of  the  Surveyor-General 
and  a  private  individual,  who  assumes  to  cer- 
tify without  authority.  What  the  duties  of 
the  former  are  is  well  known  from  the  ^pofs 
in  many  cases  presented  to  this  courL  They, 
however,  are  set  forth  by  the  inetructjona  of 
ISll.  Land  Iaws.  1003.  1004.  First,  tha 
^ant  must  be  presented;  then  the  persons  bav- 
ing  adjoining  lands  to  the  place  designated 
must  be  notified,  that  they  may  be  present  at 
the  making  of  tbe  survey,  with  their  title*,  ao 
that  there  be  no  interference;  the  lands  muat 
be  bounded  by  rectan^lar  parallelograms;  and 
fronts  on  rivers,  navigable  creeks,  and  public 
roads,  shall  not  exceed  one  third  of  the  [*X0* 
depth  back;  to  each  person,  whose  lands  hara 
been  measured,  a  plat  will  be  given,  with  the 
lines  drawn  in  black  ink;  and  when  bounded 
by  a  river,  creek,  or  swamp  (which  Is  per- 
mitted), a  quantity  will  be  added,  or  be  de- 
ducted, maintaining  the  rectangular  form  on 
the  other  lines ;  the  number  of  acres  will  be  on 
the  center  of  the  plot;  and  the  scale  one  inch  to 
four  chains.  The  plat  will  be  delivered  to  the 
grantee  with  the  following  inscription:  "Plat 
of  the  number  of  acres  of  land,  of  A.  B.,  in 
such  a  place,  measured  and  bounded  by   tbe 

Siblic  surveyor  of  this  province,  Don  George 
arke.  East  Florida;  tbe  day  of  the  year  and 
month,  on  the  same  tracts.  George  Clarke." 
"The  surveyor  will  keep  a  book  of  urge  paper, 
and  copy  therein  tbe  plats  be  gives  out ;  these 
plata  will  be  numbered;  the  ^k  will  be  in- 
dexed. At  tbe  end  of  the  book  he  vrill  have 
a  sheet  of  sufficient  sixe  for  a  general  plan,  «hi- 
taJning  the  surveys  for  individuals,  with  the 
number  of  each. 
"The  book  will  serve  to  show  government 
hat  lands  are  vacant,  or  not  measured;  ajid 
he  shall  keep  a  journal  to  satisfy  the  peracm* 
having  lands  adjoining.  The  comers  are  to  be 
marked  with  stakes,  three  inches  diameter  at 
tbe  head;  and  the  owners  shall  encircle  tbem 
with  oyster  shells,  two  feet  deep,  and  two  feet 
diameter," 

A  grant  delivered  out  for  survey,  meant  not, 
as  with  us,  a  perfect  title,  but  an  incipient 
right;  which,  when  surveyed,  required  con- 
firmation by  the  governor.  The  duty  of  con- 
firmation, by  the  acts  of  Congress,  ia  deputed 
to  the  courts  of  justice  of  the  United  Stales,  ia 
execution  of  the  treaty  with  Spain- 
It  follows,  tbe  same  evidence,  that  was  ac- 
corded to  the  return  of  the  Surveyor-General 
by  the  Spanish  Governor,  before  the  cession,  is 
due  to  it  by  the  courts  of  this  country.  The 
!l8  of  the  officer  and  the  governor  were  both 
1  behalf  of  the  government;  each  by  bis  duty 
was  twund  to  protect  the  public  domain,  and 
to  guard  the  law  from  violation;  if  the  aur- 
veyor, therefore,  by  his  plat  and  certificate  re- 
turned that  he  bad  surveyed  the  land  at  tbe 
place  granted,  not  by  tbe  assertion  only  that  it 
waa  at  the  place,  but  by  a  description  in  legal 
Pet«ra  It. 
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form,  that  ft  WM  to;  tliui  the  return  wki  prima 
fmcde  competeDt  evidence,  without  further  proof, 
on  which  the  governor  could  found  the  cod- 
flrmation.  Plati  and  certilicntee,  because 
S01*I  of  the  official  character  of  the  •Survey- 
or-General, have  accorded  to  them  the  force 
and  character  of  a  depoBition;  the  aame  a* 
A|;uIlar'B  certificate  to  a  cop;  of  the  grant,  aa 
we  held  la  the  caae  of  Mn.  Wiggina,  14  Feten, 

In  contraet  to  tha  official  auTvev  and  return, 
how  doe*  thia  pivate  on«  of  Mr.  M'Hardy 
■land  t  No  proof  wai  made  that  it  waa  on  the 
land  granted;  the  certificate  does  not  even  so 
uiert,  and  there  ia  no  plat  in  tha  record:  did 
it,  however,  appear  in  uw  clearest  manner  on 
the  face  of  the  paper,  it  would  be  of  no  value. 
The  private  eurvejor  acted  not  for  and  vrith 
the  intereata  of  the  government,  but  at  the  in- 
•tance  of  the  grantee,  and  for  Ua  interest,  and 
a^Unst  the  government.  The  aurvej  wai  a 
private  act;  the  plat  and  oertifleate  private  pa- 
pers, delivered  to  the  grantee,  of  which  no 
record  waa  mads  in  the  Surveyor-General'a  of- 
fice, and  of  which  the  governor  could  take  no 


granted;  and  that  it  liad  lieen  lawfully  made  in 
regard    to    navigable    water,    roada,    adjoining 

Euited  lands,  and  line  marka.  Then  ha  could 
ve  ordered  a  perfect  title  to  issue  founded  on 
the  survey,  aa  he  did  do  in  many  Inatancea  on 
BiiTveya  of  Mr.  M'Hardy,  and  aa  this  court  haa 
dona  and  would  do  on  aimilar  proof. 


"five  miles  square  of  land  altuated  at  the 
nouth  of  the  river  Santa  Lnda;  the  line*  of 
the  said  survey  thereof  are  aa  follows,  to  wit: 
tba  firat  line  commences  at  a  cedar  tree  marked 
M,  on  the  bank  of  Vidian  River,  and  runs 
•outh  alxty  degrees,  west  four  hundred  chains 
to  a  pine  marked  M:  the  second  line  commences 
at  said  pine,  and  runs  morth  thirty  degrees 
west,  four  hundred  chains  to  another  plna 
marked  M;  ths  third  Una  runs  from  said  pin* 
north  dxty  degree*,  east  four  hundred  chain* 
to  •  live-oak  marked  M,  on  tile  banks  of  In- 
dian River;  and  the  fourth  line  i*  formed  and 
bounded  by  said  river." 

It  is  laid  down  in  a  square,  with  on*  aid*  of 
four  hundred  chain*  on  the  Indian  River.  By 
the  fourth  Inatmction  to  th*  Burveyor-aeneral 
(declaratory  of  the  standing  law  of  the provinoe), 
the  front  on  the  river  could  not  exceed  ons 
third  of  the  longitudinal  extension  bade. 
lAud  lAws,  1004.  Nor  doe*  the  deaeriptlon 
In  th*  eonccMion  "of  five  milea  equare"  alter 
the  role  prescribed  by  the  general  law.  It  had 
SOX*]  reference  more  to  'quantity  than  form 
of  survey  (Slbbald'*  caae,  10  Peters),  and  wa* 
made  on  the  aaaumption  that  no  controlling  ob- 
jects, such  aa  river*,  would  be  either  included 
or  bounded  upon,  and  tf  they  were,  that  ths 
general  law  would  govern  the  survey. 

The  grant  ia  for  five  milea  square  at  tbe 
nouth  of  the  river  6ant«  Luda;  thia  is  repre- 
M&ted  to  be  a  fit  plana  for  a  saw-mill,  to  mm- 
niT  timber  for  which  tbe  grant  was  made.  Wa 
take  It  tbe  place  I*  on  tbe  ride  of  th*  Indian 
Blver,  to  wUch  the  Santa  Luda  ie  a  tributary, 
•ad  that  the  Santa  Luda  la  not  navigable,  or  a 
inlU  would  not  have  been  pannltted  to  obctruct 
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it:  of  this,  however,  tbe  governor  had  the  right 
to  judge;  but  we  cannot  suppose  the  survey 
was  intended  to  include  tbe  Indian  River,  or 
to  front  on  it  one  third  part.  We,  therefore, 
hold  the  concession  carried  with  it  the  eondl- 
Uon  imposed  by  law  In  regard  to  the  form  of 
the  survey. 

The  decree  Is  reversed,  and  the  cause  re- 
manded to  the  court  below,  to  be  further  pro- 
ceeded in.  That  court  will  order  the  aixteen 
thouaand  acres  to  be  properly  surveyed,  accord* 
ing  to  ths  prindples  above  stated;  and  found 
it*  decree  of  conormation  on  ttie  new  survey. 


•THE  DNITED  STATES  [*]•* 

WILUAH  UURFHY  and  WUUara  Hoigas. 

Indictment  for  larceny  on  high  seas— owner 
competent  witness,  although  entitled  to  half 
the  find. 


Tbt  owner  eC  prapertv  alleged  to  have  been 
atoleti  on  board  an  AmerlcsD  Teasel,  on  ttie  falKli 
seaa,  la  a  competent  wltneas  to  prove  the  owner- 
ahip  tit  tbe  propertj  stolen,  on  an  Indict  rued  t 
anJnat  tbe  peraon  ehsived  witb  the  olfenn,  uadrr 
the  "Act  far  the  pnnlsbmaQi  of  certain  eiloM 
acalDSt   the   Onltad    SUtes,"    passed   SOtb    April, 

The  fln*  Impoaed  on  tlie  person  who  aball  be  eon- 
Tlcted  dI  the  offense  ot  •tesllnf  on  tha  blab  eea*, 
on  board  a  veaael  of  tbe  United  States,  la  part^ 
the  punishment  la  (artbetanee  or  public  Justice, 
rather  tha*  an  Indemnity  or  compeDsatlon  to  tbe 
owner.  Vfom  th*  natars  of  «n  indletDien^  and 
the  seataoea  ttasrson,  tbe  covemmeDt  alone  baa 
tbe  right  to  coatrol  tbe  whale  proc«edlnn,  and 
eieeutloa  at  the  santaoce.  Bven  alter  verdict, 
tba  aoveromeiit  ma;  not  cboose  to  brlDB  tb*  party 
up  for  aenteneei  sad  If  sentencs  Is  pronounced, 
and  th*  One  Is  Imposed,  tbe  owner  has  no  autboritr 
to  Interfere  In  tbe  eotlectlon  ot  tt,  anr  more  thu 
the  Informer  or  proaecntor;  and  the  flm,  tberetor& 
moat  be  deemed  receivable  by  tha  nvaniDent,  aM 
the  BovernuaDt  alone. 

In  casea  ot  neccMltv.  where  a  atatnte  can  reeelv* 
ne  encothm.  nnleM  the  party  Intereated  be  a  wl^ 
neas,  tbars  be  loiiat  tM  allowed  to  testis,  for  the 
statute  DM*t  not  be  rendered  Ineffectual  by  the  IB- 
poaalblltty  of  proof. 

In  eaaea  where,  altbongh  th*  statnts  gtvlna  tbe 
party  or  tha  Informer  a  part  of  the  p*nal&  or 
forfettnr*  contains  no  direct  sfflnnatloD  that  be 
shall,  nevertheleaa,  be  a  competent  wltncH,  yet  the 
eoort  will  Inter  It.  by  Implication,  from  the  laa- 
IDBce  of  th*  statut*,  or  Ita  protsssed  objects. 

ON  a  certffleato  of  dlrldon  from  the  Clnmit 
Court  «f  tbe  United  Stote*  for  tba  Sonth- 
«ni  Katrict  of  New  York. 

On  indictment  for  Btealins  sovereign*,  while 
on  board  tbe  ship  Carroll,  of  Cbrrolton,  on  tb* 


ed  StotM,"  approved  on  the  30th  of  April,  1790^ 
for  taking  and  carrying  away  with  an  intont  to 
steal  and  purloin,  on  board  of  aa  American 
ve**el  on  toe  hlgli  seaa,  one  bimdred  and  two 
gcdd  oolni  called  soverdgns,  each  of  the  valno 
of  five  dollar*,  of  the  personal  goods  of  I'moda 
H'Hahon.   . 

Tha  defendants  have  plevded  not  gnlltj,  sad 
ttt 


SuFBEIfX  COUBT  OF  THI   UNITED   STATES. 


the  caw  Mng  brought  to  trial,  PranciH  ATUa- ' 
hon,  the  owner  of  the  property  described  in  the 
indictmeot,  was  called  aa  a  witness  on  the  part  of 
S04*]  *the  United  States,  to  prove  the  owner- 
ship of  the  said  propertjr,  and  that  it  had  been 
■tolen  from  him  in  June.  1S30,  in  hie  paHnage 
on  board  the  ship  Carroll,  of  Carrolton,  from 
liverpool  to  the  city  of  New  York;  and  also 
to  prore  facts  and  circumstances  tending  to 
show  that  the  defendants  were  guilty  of  the 
aaid  offense;  to  the  competency  of  which  wit- 
ness, aa  to  either  of  the  said  matters,  the  coun- 
sel for  the  defendants  objected,  on  the  ground 
that  he  was  interested  in  the  event  of  the  suit, 
and  to  interested  that  he  would  not  he  rendered 
competent  by  any  release  to  be  executed  by  him. 

And  hereupon  the  judges  were  divided  in 
opinion  upon  the  following  questions,  which 
ware  presented  for  their  decision: 

1.  Whether  the  said  Francis  M'Mahon,  the 
owner  of  the  property  alleged  to  have  been 
stolen,  was  a  competent  witness  to  be  examined 
on  the  part  of  the  United  SUtes,  as  to  all  the 
matters  above  mentioned. 

Z.  If  not  competent  to  testify  as  to  the  guilt  of 
tlie  defendants,  whether  he  was  competent  to 


and  carried  away  with  intent  to  steal  and  pur- 
loin. 

3.  If  not  competent  for  both  or  either  of  the 
above  purposes,  without  having  released  his  in- 
terest in  the  fine  to  be  imposed  on  the  defend- 
ants in  case  of  their  conviction,  whether,  by 
teleasing  to  the  United  States  all  his  right  to 
and  interest  in  such  fine,  bis  competency  would 
be  restored. 

Which  said  pdnts,  upon  which  the  disagree- 
ment  has  happened,  were  stated  above  under 
the  direction  of  the  said  court,  at  the  request  of 
the  counsel  for  the  parties  in  the  cause;  and 
were  ordered  to  be  certified  unto  the  Supreme 
Oourt  of  the  United  States  at  the  next  session, 
pursuant  to  the  act  in  such  case  made  and  pro- 

The  case  was  submitted  to  the  court,  without 
argument  on  the  part  of  the  United  States,  by 
Hr.  Lcgaii,  Attorney-General  of  the  Unitad 
SUtes. 

The  counsel  for  the  defendant,  Ur.  Haab, 
presented  a  printed  argument. 

First  point.  The  witness,  Francis  M'Uahon, 
the  owner  of  the  property  charged  to  have  been 
lOB*]  stolen,  was  not  a  competent  witness  'to 
be  examined  on  the  part  of  the  United  States, 
In  thia  cause. 

The  indictment  ti  founded  upon  the  16th 
section  of  the  Act  approved  April  30th,  1790, 
being  the  act  for  the  piinisbment  of  certain 
crimes  against  the  United  States,  1  Story' 
edition  of  the  acts  of  Congress,  page  83. 

The  section  upon  which  the  indictment  Is 
founded,  among  other  things,  declares  that  'if 
any  person  upon  the  high  seas  shall  take  and 
carry  away,  with  an  intent  to  steal  or  purloin, 
tbe  personal  goods  of  another,  the  person  or 
persona  so  offending,  their  counselors,  aiders, 
and  abettors,  knowing  of.  and  privy  to  the  of- 
fense, shall,  on  conviction,  be  fined  not  exceed- 
ing fourfold  the  value  of  the  property  so  stolen 
or  purloined;  the  one  moiety  to  be  paid  to  the 
owner  of  the  goods,  and  the  other  moiety  '- 
the  informer  and  prosecDtor." 
•>• 


Id  this  case,  tbe  witness  is  both  the  owner  of 
the  goods  and  the  informer  and  prosecutor; 
upon  the  conviction  of  the  dcfendsnta,  the 
whole  fine  against  them  must  be  pnid  to  the 
witnpsa  direct,  without  any  suit  or  further  pro- 
ceedings; the  court  have  no  right  to  dispoae  of 
the  fine  in  any  other  manner,  and  nothing  can 
be  inflicted  upon  the  defendants  on  conviction, 
by  way  of  sentence,  but  the  fine,  as  whippingis 
abolished  by  the  act  of  Congress, 

The  witness  is  directly  interested  in  the  sen- 
tence, the  temptation  to  false  swearing  ia  great 
— immense — and  increases  just  in  proportion  to 
the  diSicultiea  that  surround  the  case  to  detect 
perjury. 

Suppose  the  witness  should  swear  that  fifty 

.gles  were  stolen  from  his  trunk,  then  the 
sentence  might  award  him  two  hundred;  should 
wear  that  one  hundred  were  stolen,  the 
;nce  might  sward  him  four  hundred,  and 
1  in  an  arithmetical  ratio;  while  his  testi- 
/  could  be  confined  within  the  bounds  of 
probability  or  possibility,  no  one  could  detect 
the  falsity  in  re^rd  to  the  number  of  pieces 
stolen;  the  starting  paint  is  in  the  dark,  con- 
cealed in  his  own  boHoni:  pi'rjury  could  not  be 
detected;  he  might  safely  allege  his  trunk  to  be 
full  of  gold,  and  no  one  be  able  to  testify  to 
the  contrary. 

Informers  are  generally  incompetent  witnesa- 
es,  where  they  are  to  receive  any  portion  of  the 
decree,  sentence,  or  judgment,  without  tbe 
necessity  of  a  second  suit.  The  United  States 
V.  The  •Schooner  Thomas  and  Henry,  [*20< 
Fletcher  and  Parker,  claimants.  1  Brock.  Kep. 
374;  Tilley's  case,  I  Strange's  Rep.  315;  Rex  t. 
Stone,  2  Lord  Raymond's  Rep.  1545. 

By  the  common  law,  informers  who  are  en- 
titled under  the  statute  to  part  of  a  penalty 
are  not  competent  witnesses.  I  Phillips  Evi- 
dence, 125;  2  Phillips  Evidence,  IS6. 

In  the  present  cose,  the  act  of  Congresa  does 
not  intimate  that  the  informer  is  a  competent 
witness;  without  the  aid  of  the  statute  the  in- 
former is  not  a  competent  witness;  the  statute 
can  receive  execution  without  the  party  seeking 
to  recover  the  penalty  being  admitted  as  a 
witness.  Salisbury  t.  The  State  ot  Connecticut, 
6  Conn.  Rep.  101. 

Second  point.  The  witness,  Francis  IfHa- 
hon,  was  not  competent  to  testify  or  prove  tha 
ownership  of  the  property  described  in  the  in- 
dictment, and  that  it  had  been  taken  and  car- 
ried away  with  intent  to  steal  or  purloin. 

The  witness,  if  sworn  in  the  cause  for  one 

Eurpose,  in  chief,  becomes  a  general  witness 
IT  all  purposes;  be  is  not  more  interested  in 
any  one  part  of  the  controversy  than  in  another; 
he  does  not  come  within  the  rule  in  chancery, 
that  a  witness  may  be  examined  as  to  that  put 
to  which  he  has  no  interest.  The  witness  onca 
sworn  in  chief  becomes  a  witness  generally. 
Varick  v.  Jackson,  and  authorities  there  died, 
2  Wend.  Rep.  166. 

A  person  who  has  bad  Us  name  forced  npon 
an  instrument  Is  not  a  competent  witness  even 
to  prove  any  fact  besides  the  forgery  which  may 
contribute  to  the  general  conclusion  of  gnllt; 
and  in  case  of  a  person  whose  goods  hava 
been  stolen,  he  was  a  competent  witness  at  tba 
common  law,  only  upon  the  ground  that  tbe 
dvil  remedy  waa  merged  in  the  felony,  and  tba 
party  could  not  obtain  reatitution  of  stotoK 
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■oeda  npcHi  ooavlrtloii]  thla  waa  on 
wined  upon  an  appeal  of  felony. 
of  SI  Hen.  Vm.  eh.  2,  gave  full  it 


a  onlr  to  b»  ob- 
ly.  The  atatute 
1.  2,  gave  full  reatitutioQ  of 
tha  property  taken,  aiter  the  conrictioii  of  an 
offender  of  robbery.  The  writ  of  reatitution 
waa  to  be  granted  by  the  juaticea  of  the  auiie, 
and  at  the  present  day  it  aeeina  that  If  the 
proaecutor  haa  been  guilty  of  ajiy  groea  neglect 
In  hia  duty  to  the  public,  in  bringing  the 
offender  to  juatiee,  he  will  not  be  entitfed  ti 
the  benefit  of  the  writ  of  reatitutioo.  1  Chitty'i 
Criminal  Uw,  T,  817. 

The  reaaoo  that  a  peraon  ii  a  competent  wit- 
103*]  nese  at  the  common  'law  to  prore  tliat 
hia  gooda  Iiavo  been  itolen  by  the  defendant, 
and  on  auch  testimony  to  convict  him,  wai, 
that  the  proaecutor  could  obtain  nothing  by  the 
oonvictlon  of  the  defendant.  The  prosecutor 
whose  goods  have  been  stolen  Iiaa  been  made  a 
competent  witncM  in  a  proaecution  against  the 
(lender,  upon  whose  conviction  he  obtains 
restitution  of  the  goods,  by  force  of  the  stat' 
otea ;  the  statutes  have  made  the  proaecutor  a 
competent  witness;  he  la  not  auch  witness  with- 
out the  aid  of  the  statutes,  since  he  i*  to  obtain 
natitution  of  his  goods  upon  conviction.  The 
difficulty  in  the  present  case  In  regard  to 
lOlahon  is,  that  no  statute  of  the  United 
States  has  made  him  a  competent  witness;  and 
without  the  aid  of  such  a  statute  he  cannot  be 
a  witness  by  the  common  law,  aa  he  is  directly 
Interested  in  the  sentence. 

Third  point.  The  witnesa,  IfMahon,  cannot 
release  to  the  United  State*  hia  right  to,  and 
interest  in,  Um  fine  to  ba  imposed  upon  the  de- 
fendanta  in  ease  of  oonviction,  and  therefore 
hi*  competency  cannot  be  restored  or  created. 

The  United  States  are  not  authoriied  by  law 
to  take  such  a  release;  the  right  to  a  share  of 
a  penalty,  or  the  whole  of  such  penalty,  cannot 
be  released  or  assigned.  Commonwealth  t. 
Hergesheimer,  1   Ashmead's  Rep.  416. 

Nothing  would  esiet  to  release  or  assign  at 
the  time  of  mailing  the  same;  tlie  right  haa  not 
then  accrued;  an  eatate  cannot  be  granted  by 
deed  to  commence  in  futuro;  auch  deed  i*  roii. 
See  Coke  on  Littleton,  266. 


Ur.  Justice  Story  delivered  the  opinion  of 
tlM  conrt; 

Tliis  case  comes  before  us  upon  a  certiQcate 
of  division  of  opinion  of  the  judges  of  the  Cir- 
cuit Court  of  the  Southern  District  of  New 
York,  under  the  following  drcumstancea: 

Tbe  defendants,  William  Murphy  and  Wll- 
lUaa  Morgan,  were  Indicted  under  the  sixteenth 
~eetion  of  tlie  Act  entitled,  "An  Aot  for  the 


punishment  of  certain  crimes  against  the  Unit- 
ed SUtea,"  aniroved  on  Uw  SOtb  of  April,  ITH, 
tar  taking  and  carrying  away  with  an  intent  to 


■teal  and  purloin,  on  board  of  an  American  *ea- 
B«1  on  the  high  seas,  one  hundred  and  two  gold 
SOS*]  coins,  called  'sovereigns,  each  of  the 
value  of  fire  dollars,  of  tbe  peraonal  goods  of 
^ands   M'Mabon. 

The  defendants  having  pleaded  not  guilty, 
and  the  case  being  brought  to  trial,  Francli 
H'MBhon,  the  owner  of  the  nroperty  described 
In  tbe  indictment,  was  called  aa  a  witness  on 
1*  It.  vd. 


tbe  part  of  the  United  BUtes,  to  prove  the 
ownership  of  the  said  property,  and  that  it  had 
been  stolen  from  him  in  June,  1S40,  in  his 
passaee  on  board  tlie  abip  Carroll,  of  Carrolton, 
from  liverpool  to  the  eity  of  New  York;  and 
also  to  prove  facta  and  areumatauoea  tending 
to  show  that  the  defendants  ware  guilty  of  tlie 
said  offense;  to  the  competency  ta  which  wit- 
ness, as  to  either  of  the  said  matters,  the  coun- 
sel for  the  defendants  objected,  on  the  ground 
that  be  was  interested  in  the  event  of  tbe  suit, 
and  so  interested  that  he  would  not  be  rendered 
competent  by  any  release  to  be  executed  by 

And  hereupon  tbe  Jud^  ware  divided  In 
opinion  upmi  the  following  questions,  wUeb 
were  presented  for  th^  decision; 

1.  Whether  tbe  said  Francis  MrUaboo,  the 
owner  of  the  property  alleged  to  have  been 
stolen,  was  a  competent  witness  to  be  examined 
on  the  part  of  the  United  SUtes,  as  to  all  the 
matters  above  mentioned. 

2.  If  not  competent  to  testify  as  to  the  guilt 
of  tbe  defendanta,  wltether  be  was  competent  to 


and  eairied  away  with  intent  to  steal  and  pur- 

3.  If  not  competent  for  botb  or  either  of  tbt 
above  purpoaes,  without  having  released  hia 
interest  in  the  fine  to  be  imposed  on  the  defend- 
ants, in  case  of  their  conviction,  wliether  by 
releasing  to  the  United  States  ail  liis  right  to 
and  Interest  In  such  fine  bis  competency  would 
be  reetored. 

We  have  considered  these  questions,  and  I 
am  now  directed  to  deliver  tha  opinion  of  this 
court  upon  them.  The  first  question  presents, 
in  its  most  general  form,  tbe  consideration  of 
the  competency  of  M'Maboa,  the  owner  of  the 
goods  alleged  to  have  been  stolen;  and  It  must 
be  admitted  to  involve  no  small  difficulty, 
whether  viewed  in  relation  to  principle  or  au- 
thority. The  Act  of  Congress  (Act  of  30th  April, 
17M,  ch.  30,  sea.  IS)  upon  which  this  prosecu- 
tion is  founded,  provides,  "that  if  any  person 
wltliin  any  of  the  places  under  tbe  sde  aiid  ex- 
clusive jurisdiction  'of  the  United  ['SOS 
States,  or  upon  tbe  bigb  seas,  shall  take  and 
carry  away,  with  an  intent  to  steal  and  purloin, 
the  personal  gooda  of  another;  or  if  any  person 
or  persons  having  at  any  time  hereafter  tbe 
charn  or  custody  of  any  arms,  ordinance, 
mnmtlona,  etc.,  etc.,  belonging  to  the  United 
States,  shall,  for  any  lucre  or  gain,  or  witting- 
ly, advisedly,  and  of  purpose  to  hinder  or  im- 
pede the  service  of  tbe  United  States,  unbescle, 
purloin,  or  eonvey  away  any  of  the  said  arms, 
ordnance,  munitions,  etc.,  etc.,  tbe  perstm  or 
persons  so  offending,  their  oonnselors,  etc.,  etc., 
shall,  on  conrictlon,  be  fined  not  exceeding  the 
fourfold  value  of  the  property  so  stolen,  en- 
beasled  or  purloined;  tbe  one  moiety  to  be 
paid  to  the  owner  of  the  goods  or  the  United 
States,  as  tbe  ease  may  be,  and  the  other  moiety 
to  tbe  informer  and  prosecutor  i  and  be  publioly 
whipped  not  exceeding  thirty-nine  stripM." 

It  IB  not  nnimportant  to  observe,  in  the  con- 
structioD  of  this  section  of  the  act,  that  the  fine 
is,  as  to  its  unoimt,  purely  in  tbe  discretion  of 
tbe  court;  that,  wliatever  it  may  be,  it  rests  od 
a  mere  contingency,  even  after  conviction, 
whether  It  will  ever  be  paid  or  not,  depending 
»s» 
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upon  tbe  ftbflitf  of  tbe  convict;  and  that  If  the 
fine  i*  to  be  kwarded  la  a  part  of  tba  sentence 
vt  the  court  upon  the  indictment  (aa  it  eeema 
properlj  to  be),  then  It  most  be  taken  to  be  a 

Ert  of  the  puniihment  in  furtherance  of  public 
itice,  ratlier  than  an  indemnity  or  eorapeuBa' 
in  to  the  owner,  eince  it  may  bear  no  propof 
tlon  to  hia  loss  or  Injury.  Beiides,  from  the 
very  nature  of  an  indictment  and  tlie  tentence 
thereon,  the  government  alone  haa  the  ri^ht  to 
control  the  whole  proceeding*  and  execution  of 
the  Bentence.  Even  after  verdict,  the  govern' 
mant  may  not  chose  to  bring  the  party  up  for 
■entcnee;  and  If  sentence  is  pronounced,  and 
the  fine  is  imposed,  tbe  owner  has  no  authority 
to  interfere  in  the  eoliection  of  it,  any  more  than 
the  informer  or  prosecutor;  and  tbe  fine  there- 
fore mnat  he  deemed  receivable  solely  by  the 
government;  and  then  it  la  distrilnitaUa  1^  the 
government,  and  bv  the  government  only.  It 
would  indeed  require  strong  language  in  any 
statute,  where  the  proeeedinga  were  by  indict- 
ment, to  construe  that  indictnient,  or  the 
sentence  thereon,  to  be  eontrollaUo  by  other 
parties  who  might  have  an  interest  in  or  under 
the  sentence.  In  this  Tespect  there  is  a  great 
difference  between  an  information  or  action 
qui  tarn,  where  a  part  of  the  penalty  or  forfei- 
110*]  ture  bdones  to  the  informer  *or  prose- 
cutor, and  an  inSctment  the  conviction  upon 
which  may  entitle  the  informer  or  prosecutor 
to  a  part  of  the  penalty  or  forfeiture.  In  tbe 
former  case,  the  informer  or  prosecutor  may 
not  be  a  good  witness,  at  least  not  unless  under 
special  circumstances  1  in  the  latter  case  be  may 
be,  for  notwithstanding  a  conviction  upon  tbe 
Indictment,  he  must  still  sue  for  tbe  penalty  or 
forfeiture  by  action  or  information,  and  cannot 
receive  it  under  the  sentence  upon  indictment. 
This  distinction  was  adverted  to  by  Mr.  Justice 
Bayley,  In  delivering  the  opinion  of  the  court 
In  The  King  v.  Wlliams,  9  Bam.  &  Cress. 
HO,  upon  wblcb  we  shall  have  occasion  to 
comment  more  at  large  hereafter. 

Tbe  rulee  as  to  the  competency  of  witnesses 
id  criminal  cases  are  not  exactly  and  through- 
out the  .same  in  America  a*  in  En^and,  al- 
tbon^  bi  most  eases  they  eoacyiT.  Thus,  for 
example,  in  cases  of  forgery,  the  party  whoso 
name  ia  anppoaed  to  have  been  forged  is  not  > 
eompetent  witness  1b  En^and.  But  a  different 
oourse  has  generally,  uthongh  perhaps  not 
tmiversally,  prevailed  In  America.  So  the 
owner  of  stolen  goods  has  besn  universally  ad- 
mitted aa  a  competent  witness.  In  America,  at 
least  to  prove  the  identity  of  his  pn^ierty  and 
ttte  fact  of  the  theft,  If  not  to  prove  all  other 


facts,  although,  Independently  of  the  statute  of 
U  Hen.  Vm.  dt.  U,  bis  eompetency  sr- —  '- 
have  been  a  matter  of  doubt  in  Bngianc 


The  general  rule  nndonbtcdly  is,  in  oriminal 
etses  as  well  aa  in  dvil  cases,  that  a  person  in- 
terested la  tbe  event  of  tbe  suit  or  proseentlon 
la  not  a  competent  witness.  But  there  are  many 
exceptions  whteb  are  aa  old  as  the  rule  itself. 
ThoB,  it  is  sUted  by  Lord  Chief  Baron  Qilbert 
as  a  clear  exception,  that  where  a  statute  can 
receive  no  axeeution  unless  a  party  intereated 
be  a  wltnesa,  there  he  mnat  be  allowed ;  for  the 
statute  must  not  be  rendered  ineffectual  by  the 
ImpossiUbty  of  proof.  Otib.  on  Evid.  lU; 
1  Phillips  an  Evid.  ch.  8,  s«).  7,  p.  ItS.  edit. 
I«3I>,  by  Oowea.  Bo  cases  of  neoassity,  where 
-»4« 


no  other  evidence  can  be  reasonably  expected, 
have  been  from  the  earliest  period  admitted  aa 
another  exception.  Thus,  for  example,  imea 
indictments  for  robbery,  tbe  person  robbed  Is 
constantly  admitted  as  a  competent  witness 
although  he  will  be  entitled  to  a  restitutios  tt 
his  goods  upon  conviction  of  tbe  offender.  1 
Phillips  on  Evid.  ch.  5,  sec.  6,  p.  120,  edit 
1839,  by  Cowen.  So  in  an  action  acaiast  th* 
'hundred  by  tbe  party  robbed  bron^t  ["■11 
under  the  statute  of  Winton,  be  is  admitted  as 
a  competent  witness  to  prove  the  robbeir  and 
the  amount  of  the  loss,  upon  the  acknowledged 
ground  that  it  is  from  necessity  in  default  of 
other  proof.  2  Rolle  Abr.  086;  1  PhilUps 
on  Evid.  ch.  6,  see.  2,  p.  TO,  edit.  IS30,  by 
Cowen.  Another  exception,  quite  as  remark- 
able, and  standing  upon  a  ground  applicable  to 
the  present  case,  is  that  of  a  person  who  is  to 
rocuTe  a  reward  for  or  upon  the  eonrictim  <t 
the  offender;  for  he  is  universally  recogiJnd 
as  a  competent  witness,  whether  the  reward  ha 
offered  by  the  public  or  by  private  peimu. 
The  groimd  of  this  exception  is  foreibly  stated 
by  Mr.  Justice  Bayley  in  The  King  v.  William*, 
B  Bam.  k  Ores*.  MB,  S6$,  where  he  aays: 
"The  case  of  reward  is  clear  on  the  grounds 
of  public  policy,  with  a  view  to  the  public  in- 
terest, and  because  of  the  principle  upon  which 
such  rewards  are  given.  The  public  haa  an 
interest  In  tbe  suppreasion  of  crime  and  the 
of  guilty  criminals.  It  ia 


that  reward*  are  given;  and  it  « 
object  of  the  I«giBlature  by  means  of  those  re- 
wards, to  narrow  tbe  means  of  conviction  and 
to  exclude  teatimony,  which  would  otherwiat 
be  admissible.  Another  exception  is,  in  cases 
where,  although  the  statute  giving  ttia  party  er 
the  informer  a  part  of  the  penalty  or  torfeiturs^ 
contains  no  direct  affirmation  that  he  shall  nev- 
ertbeless  be  a  competent  witness,  yet  the  court 
will  Infer  It  by  implication  from  the  language 
of  the  Statute  or  its  professed  object*. 

Several  cases  of  this  sort  are  collected  and 
oommented  upon  by  Mr.  Jusdea  Bayley  in  the 
case  of  The  King  v.  Williams,  and  they  folly 
support  tbe  exception.  Mr.  Pbillipa  alao,  ia 
his  work  on  Evidence,  haa  given  a  summary  of 
the  leading  dseisions.  1  Fhitlipa  on  Evtd. 
cIl  3,  aec  ?,  p.  12S,  edit.  IB30,  by  Cowen.  la- 
deed,  Hr.  Justice  Bayley  puts  the  exception 
founded  upon  statute  provisioaa,  upon  a  very 
broad  and  comprehenafve  ground,  which  is  fully 
in  ^nt  in  the  present  ease.  He  aayst  "Wkare 
it  IB  ^ain  that  tbe  detection  and  convictJOB  e( 
the  offender  are  the  objects  of  the  Legislature, 
tbe  case  will  be  within  tbe  exception,  and  the 
person  benefited  by  the  conviction  will,  not- 
withstanding his  interest,  be  competent.'  And 
in  the  very  ease  then  in  judgment,  which  was 
a  ease  for  a  forcible  entry  into  a  dwelling- 
house.  Ml  *the  statute  of  81  Jac.  eh.  ['Ill 
16,  where  tbe  prosecutor  would,  upon  eoavie- 
tion,  be  entitlea  to  judgment  of  restitatiea  el 
the  premises,  he  waa  luld  incompetent,  soldy 
because  (to  use  the  language  of  the  leaned 
judge)  "the  pubUo  Intereat  will  still  hava  tba 
protection  of  a  common  law  indictment;  and 
there  is  nothing  from  which  an  inference  can 
be  drawn,  that  it  waa  with  a  view  to  puUle  in- 
terest, and  not  for  the  sake  of  tbe  beaeBt  of 
the  party  grieved,  that  tbe  provision  for  rcati- 


tltution  wBi  introdaecd  Into  tht  etBtuta."  Now, 
mrttj  word  of  this  pasMige  showB  tlwt  in  tbe 
MMe  now  befora  lu  the  party  ought  to  be  h«!d 
competent.  No  common  law  indlctmeDt  will 
Ut  for  the  offense,  but  only  the  statuto  remedy, 
■nd  the  statute  it  obvloiuly  drawn  with  a  view 
to  the  public  intereat,  and  the  auppresBion  of 
public  crimes,  and  not  for  the  interest  of  the 
MTty  aggriered,  since  the  fine  ii  in  the  discre- 
tion of  tbe  court,  and  may  be  purslj  nominal. 

Looking  to  tbe  objects  of  tbe  present  section, 
tko  promotion  of  public  justice,  and  the  sup- 
pnssion  of  public  crimes,  in  whicb  the  govern- 
ment have  a  deep  interest;  and  looking  to  the 
ordinar;  means  bj  which  the  ends  can  be  ac- 
oomplished,  it  is  difficult  not  to  perceive  that 
If  the  owner  of  the  stolen  goods  be  incompe- 
tCBt,  it  will  be  utterly  impracticable,  in  most 
«Mes  falling  within  tbe  purview  of  the  section, 
to  procure  any  conviction,  however  frequent, 
or  however  flagrant  may  be  the  offense.  The 
pUces  on  land  where  the  offense  may  be  com- 
mitted are  such,  as  being  within  the  ezclusivE 
jniisdiction  of  the  United  States,  contain  but 
law  inhabitants,  or  few  whose  residence  is  not 
transitory  and  dianging.  Take  the  case  of  a 
li^t-house  establishment,  where  scarcely  any 
other  inhabitants  are  found  but  the  lieeper  and 
Ua  family,  if  be  and  bis  wife  are  excluded  as 
vitnessea  from  incompetency,  how  will  it  be 
prmcticable  to  establibh  the  identity  of  the  prop- 
erty stolen,  or  of  tbe  person  of  the  thief,  how- 
arer  atrocious  and  premeditated  may  be  the 
rfrcumstances  under  which  the  offense  is  oom- 
mlttedT  It  may  be  in  the  night  time;  it  may  be 
Ib  the  broad  day,  even  by  a  company  of  con- 
aerators.  But  take  tbe  very  ease  now  in  judg- 
Bwnt,  that  of  a  theft  committed  on  the  high 
Maa,  where  money  is  stolen  from  a  passenger 
or  an  officer  of  the  ship,  or  from  one  of  the 
craw;  who  else  besides  himself  can  be  expected 
to  eatablish  the  identity  of  tbe  property,  or  tbe 
cfrcumatances  of  the  theft!  It  is  scarcely  pos- 
SIS*]  sible  that  it  could  be  'done  in  one  case 
In  one  hundred.  Can  Congress  reasonably  be 
■opposed,  in  cases  of  offenses  committed  upon 
Uia  high  seas,  thus  to  have  intended  to  shut  out 
kU  the  ordinary  means  and  ordinary  proofs  of 
Iha  offense;  and  thus  to  have  given  new  en- 
KMiragcment,  and  new  motives  to  theft,  and 
imbwdement,  and  plunderage!  We  think  not. 
Upon  all  the  grounds  of  exception  already 
■fated)  upon  the  ground  of  neccesity,  and  of 
public  policy,  and  of  attaining  the  manifest 
objects  of  the  statute,  and  the  ends  of  justice, 
wa  think  that  the  witness  was  admiasible  for 
bU  the  purposes  stated  in  the  first  question. 

This  decision  is  not  new  in  America.  On  tbe 
■entrary,  the  doctrine  baa  been  recognised,  at 
laaat  to  an  equal  extent,  in  Connecticut  and 
Huaachusetts.  In  the  case  of  Salisbnry  v.  The 
Btata  of  Connecticut,  G  Conn.  IL  101,  the 
Mm*  of  the  Supreme  Court  of  that  State 
Mid  that  tbe  owner  of  goods  stolen  was  a  com- 
fatent  witness  for  all  the  matters  in  iaaue  upon 
in  Indictment  for  tbe  theft,  although  the  stat- 
■ta  declared  that  the  thief,  upon  being  con- 
Tfet«d,  should  forfeit  and  pay  treble  tbe  value 
sf  tbe  property  stolen  to  the  owner  thereof.  It 
ll  true,  that  one  main  fp^nnd  of  this  decision, 
tjy  m  majority  of  the  judges,  was,  that  there 
nnat  be  another  action,  qui  tam,  by  tbe  owner 
to  anforee  tiw  forfature^  But  the  imme  judgea 
!•  Ifc  cd.  *-• 


held  that  ta  anch  an  action  qnl  t«m,  brought  I7 
tbe  owner,  he  would  be  a  competent  witiwss  to 
prove  the  loss  and  identity  of  his  property,  for 
the  like  reasons  as,  under  the  statute  of  Wmton, 
the  party  robbed  is  admitted.  In  The  Oommon- 
wealth  V.  Moulton,  9  Mass,  R.  29,  upon  an  in- 
dictment for  theft,  it  was  held  tliat  the  owner 
of  the  goods  was  a  competent  witness  as  to  ^ 
tbe  factsin  the  case,  notwithstanding  the  witness 
would,  by  the  statute,  upon  the  conviction  of  the 
offender,  be  entitled  to  restitution  of  hia  goods; 
and,  if  they  were  not  restored,  to  satiafaction  out 
of  the  future  earnings  of  the  convict,  and  to  rec- 
ompense out  of  the  county  treaaury  for  his 
labor  and  expense  in  the  prosecution.  Upon 
that  occasion  the  court  aaid  that  when  (under  a 
former  statute)  tbe  party  from  whom  goods 
were  stolen  was  by  law  entitled  to  treble  the 
value,  he  was  always  received  as  a  compatent 
witness  as  to  all  pertinent  facts. 

As  to  tbe  second  and  third  questions,  they 
do  not  require  any  particular  examination,  after 
wliat  has  been  already  stated.  We  have  only 
to  say,  that  if  we  had  not  been  of  opinion, 
upon  the  'first  question,  that  tbe  wit-  [*SI4 
ness  was  a  general  witness,  we  ahould  have  en- 
tertained no  doubt  that  he  was  a  competent 
witness  for  the  purposes  stated  in  tbe  second 
question,  upon  tbe  ground  of  necessity,  and 
the  analogy  to  the  caae  of  the  party  robbed 
under  the  statute  of  Winton,  And  as  to  tbe 
third  question,  we  should  have  no  doubt  that 
if  the  witness  had  such  an  intereat  in  the  fine 
aa  would  have  rendered  him  incompetent,  his 
competency  might  have  been  reator^  by  a  re- 
lease. If,  aa  the  argiunent  for  the  defendant 
seems  to  assume,  the  release  is  of  a  mere  possi- 
bility, no  release  would  be  necessary;  for  a 
possibility  of  interest  is  no  objection  to  tba 
competency  of  a  witness.  If  it  is,  on  the  other 
hand,  a  Axed  interest  in  the  event  of  tha  prose- 
cution, then  it  is  clearly  releaaable. 

Upon  the  whole,  we  are  of  opinion  that  all 
the  questions  ought  to  be  answered  in  the  af- 
firmative. But.  at  the  same  time,  we  desire  to 
Bay,  that  altliough  a  competent  witness,  the 
credibility  of  his  testimony  is  a  matter  for  the 
consideration  of  tbe  jury  under  all  the  weight 
of  circumstances  connected  with  the  case,  and 
ilia  interest  in  tbe  result. 

We  shall  direct  a  certificate  to  be  sent  to  the 
Circuit  Court  of  the  Southern  District  of  New 
York,  accordingly. 


WHJJAU  BUCHANAN,  Defendant  In  Error. 
Pleading — allegations  of  fraud — practlee — aale 

An  action  was  bronfbt  In  the  Circuit  Coatt  of 
Loufalsas  sftalDst  tbe  sherlS  ol  New  Orleana  to  re- 
cover the  value  of  a  stesmboat  sold  tj  the  aherlS, 
under  an  eiecutlan  aa  the  property  ol  Wilkinson, 
one  of  th*  defendsnta  In  tbe  eiacntlon.  BnehanSD. 
the  plaintiff,  allwlns  that  the  steamboat  was  hla 

fropertj.  The  detiodant  In  his  answer  alleaed 
hat  the  sale  ol  tbe  steamboat  br  Wilkinson  ro 
- . — .._. 1  art  tt  wa«  aude 
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to  dtfrand  Um  endtton  of  Wllklnion,    Betorg  the  «1  for  tha  plaintiff  moved  tlie  court  to  afaikc  oat 

iSSJl'l(.r'thrBl2fclff'Kru"o?t'«U*thM»rt'^l  '"  *''**  ^^  "^  ^''«  'l«fen<l«l>t'»  »ii»wct  which 

tbe  detmdBiit'i  uiwsr'whicb  aLlesed  frkud  in  the  Dleged  frftud  in  the  mJb  of  the  atsunboftt  hj 

Mia   trom    Wlikloson   la   BuchBiiiii.      Hdd,   Uutt  iVilkinBon  to  the  plaintiff.    Thia   w*a  oppoaed 

""nt  Ttf?  rS^^f'r-^iJ-SJ^^i.tL^Jn^Sr.nroll  '^    the    counsel    tor    the    defendant.      It   wh 

n»?  S%hi?i  and  ^SSS,  7t'u  5o"rinSi^"ta  >rdered  by  the  court  that  the  mim  aboiild  ka 

make  a  bill  ol  ule  of  a  Teaael  Talld.  that  It  ihall  itricken  out,  to  which  order  the  defendant  ai- 

be  aarolled  In  the  enatom.houae.     Tbs  enrollnieat  ■mtai. 

tltu"T«iid."iit*t^^ti«7tSJ  iSJiir"o'tii°'hara'l!^  On  the  trial  of  the  cause,  the  couneel  for  tht 

tar  and  prlTlles**  ot  an  Amsrican  Teasel.  lefendant  moved  the  court  to  inatruct  the  jury 

A  WU  ot  aalt  of  a  ve«»«l.  aeconipanled  bj-  poasai-  i^t,  by  the  act  of  Congrpaa,  billa   of  aale  of 

i?1i.^a>enV".S'rc"'^p"a?^  fi^n^^Mcle^er^f:  ihipi  »nd  ve.sdi,  to  be  vSid.'mult  b._.«oU«l 

dance  o(  right:  tnt  Id  order  to  canBlltute  ■  full  n  tbe  cuitoni -house;  and  M  the  bill  ot  aale  db 

rfCbt  under  the  bill  of  aale.  the  traniter  ahould  be  „hich  the  plaintiff  reliea  ii  admitted  not  tohava 

bona  Ada.  and   for  a  valuabl.  cofal  derail  on.  ^^  ^,„M>>A,  tbe  aama  cannot  be  conaiderrf  u 
cgal  title;  but  the  court  refused  to  charse  tht 

IM  error  to  the  District  Court  of  the  United  jury,  rayins  to  the  jury  that  a  bill  of  mOc  «- 

State*  for  tbe  Eaatem  District  of  Louisiana.  ^ompHnied   oy   possession,   conatituted   a   goal 

Thii  was  a  writ  of  error  brought   by  C.   F.  ^jtie  in   law. 

Hoiey  to  reverse  a  judgment  obtained  against  The   counsel  for  tha   defendant   excepted  t» 

him  by  TCiUiam  Buchanan  in  the  Circuit  Court  :hiB  opinion. 

of  the  United  Statea  for  the  District  of  Louisi-  "Judpnent  having  been  rendered  on   [*I1I 

ana.  :he  verdict,  the  defendant  prosecuted  thia  writ 

The  original  suit  was  brought  by  Buchanan  if  error. 
by  a  petition  Sled  in  court,  in  which  he  alleged  The   case   was   submitted   to   the   court,  oa 
that  ne  was  the  sole  owner  of  the  steamMat  i>nnted  arguments,  by  Mr.  Coxe  for  tbe  plaia- 
called  The  Nashville,  of  the   value  of   twelve  ^iff  in  error,  and  by  Mr.  Crittenden  tor  tha  da- 
thousand  dollars,  when  she  was  illegally  and  Tendant. 

wrongfully  seiied  and  sold  as  the  property  of  Mr.  Coie,  for  the  plaintiff,  contended  that  thi 

William   Wilkinson,  by  the  defendant,  llozey,  rulLDg  of  the  court,  as  stated  in  the  exeeptioni, 

the  sheriff  of  the  parish  and  city  of  New  Or-  was  erroneous;  and  the  defendant  waa  therebj 

leans.    He  alleged  that  he  had  previously  pur-  precluded  from  making  a  valid  defense  to  tlia 

chased  all  Wilkinson's  interest  in  tbe  boat,  which  iction. 

waa  small,  namely,  one  fifth  part;  that  he  bad  Mr.   Crittenden  urged   for  the   defendaot  ia 

thereby  become  the  sole  owner,  and  that  Wil-  irror,  that  neither  of  the  exceptions  presented 

kinson  bad  no  interest  in  the  boat  at  the  time  my  suflicient   ground  for   the   reversal  ot  tbi 

ot  her  seizure;  and  that  he  BO  notified  said  sheriff,  iudgment  which  had  been  rendered  In  tavor  d 

who   nevertheless   proceeded   to   advertise   and  Lhe  plaintiff  in  tbe  Circuit  Court. 
a  16*]   'sell  her  at  a  great  sacrifice,  and  to  the 

damace  of  the  petitioner  twelve  thousand  dol-  Mr.  Justice  ITLean  delivered  the  opinlcB  ot 

lars,  for  which  he  prays  iudgment.  the  court: 

In  bis  answer  and  defense  to  this  petition.  This  ia  a  writ  of  error  from  the  Circait  Comt 

Hoiey  denied  that  Buchanan  ever  had  any  in-  for  the   Eastern   District   of   Louisiana, 

terest  in   said   boat.    He  alleged   that  she  be-  In   the  Circuit  Court,  Buehanan   coBunenetd 

longed  to  William  Willtinson,  and  that  be,  in  ui  action  against  Hoxey  for  the  recovery  of  tha 

bis  official   capacity  as   sheriff,   having  in   his  jamages  he  hod  sustained  by  the  seizure  and 

hands  an  execution  of  fieri  facias  from  one  of  gale  of  bis  steamboat  Nashville,  by  Houy,  ai 

the  courts  of  Louisiana,  in  favor  of  B.  W.  Oakey  iheriff  of  the  parish  of  Orleans.    The  boat  waa 

ft  Company  v.  C.  M'Cantle  ft  Company,  or  Oul-  ulleged  to  be  of  the  value  of  twelve  t" 

len  H'Cantle  ft  William  Wilkinson,  did   eeiie  jollars. 

and  sell  said  boat  in  virtue  of  said  execution,  Hozey,  in  his  answer,  denied  that  I 
as  he  waa  bound  to  do,  she  being  then  at  New  ever  had  any  interest  in  the  steambo«L  That 
Orleans,  and  belonging  to  said  Wilkinson,  one  having  received,  as  sheriff,  a  writ  of  fieri  faria* 
of  the  defendants  in  said  execution.  He  alleged  Issued  on  a  judgment  in  favor  of  Oakey  ft  Ccn- 
that  Buchanan  was  in  New  Orleans  when  tbe  pany  v.  Culten  H'Cantle  ft  Wilkinson,  the  Isit 
boat  was  advertised  and  sold,  and  took  none  of  of  whom  owned  tbe  said  ste*mba«t;  and  it 
those  steps  allowed  by  law  to  establish  his  al-  being  within  the  parish  of  Orleans,  he  Iwriad 
leged  right  to  her,  or  to  prevent  the  sale;  and  upon  and  sold  it  at  public  auction,  in  em- 
insisted  tfaat  he  had,  therefore,  lost  all  claim  on  formity  to  law,  as  he  waa  bound  to  do-  That 
the  respondent.  He  further  alleged  that  if  any  Buchanan  knew  of  the  levy  and  •ala,beingUMB 
■ale  had  been  made  by  Wilkinson  to  Buchanan,  in  New  Orleans,  but  took  no  stepe  to  arroit  Ita 
that  It  waa  not  made  with  the  formalities  of  proceeding,  whereby  he  has  lost  hia  right  U  h* 
law,  but  was  fraudulent,  and  made  with  intent  ever  had  any.  And  he  alleges,  that  if  any  aak 
to  hinder  and  defraud  the  creditor*  of  Wilkin-  of  the  boat  was  made  by  Wilkinson  to  Bndaa- 
aon.  an,  it  waa  not  done   with   the   tormalitiaa  re- 

Both  tbe  petitioner  and  respondent  united  in  quired  by  law.  And  that  the  anle,  if  nsd^ 
the  prayer  that  the  cause  may  be  tried  by  a  waa  fraudulent  and  void,  as  it  waa  mad*  to  da- 
jury.  It  was  so  tried,  and  a  verdict  was  ren-  fraud  the  creditorm  of  Wilkinaon. 
dered  in  favor  of  the  plaintiff  for  eight  thou-  The  cause  was  submitted  to  a  Jury,  and  th«y 
sand  and  five  hundred  dollars;  and  the  court  found  for  the  'plaintiff  the  aum  of  ei|ht(*tl> 
thereupon  gave  judgment  for  the  amount  ol  thousand  five  hundred  dollan.  On  this  vcrtid 
tbe  nrdiet  and  coats  of  suit.  a  judgment  was  rendered. 
Batnm  Uu  eftUM  «MitB  on  lot  tibl,  tite  wa&  %«i(m  4m  V«1 

»4a 


LJtflB  EI  AI.  T.  Mm. 


Il« 


Bnduuwn  moTed  tb«  eonrt  to  atrike  out  all  tluit 

Srt  of  the  defeiidftiit'a  knawer  which  alleged 
lud  in  the  «ale  from  Willdnaon  to  the  plain- 
tiff, which  the  court  directed  to  be  done.  Aod 
the  counsel  for  the  defendant  moved  the  court 
to  instruct  the  jury  that  by  the  act  of  Con- 
grcM,  bilbof  laleof  shipiandTesBelstobeTalid 
Biaat  be  enrolled  in  the  euatom- house;  but  the 
OOnii  refused  so  to  instruct  the  Juij;  and 
oharged  them  that  a  btll  of  aale  accompanied 
W  poeaetsion  constituted  a  good  title  in  law. 
Kueptions  were  taken  to  these  rulings  of  the 
oourt. 

Evidence  was  given  before  the  Jury,  written 
and  parol,  conducing  to  show  the  prior  owner- 
ship of  the  boat,  for  what  she  had  been  sold,  her 
■mployment,  the  sale  to  Buchanan  by  Wilkin- 
son, and  the  eircumatances  connected  with  it. 

The  plaintiff  in  error  insists  on  a  reversal  of 
Um  judgment  on  two  grounds. 

1.  The  striking  out  of  the  aniwer  of  the  alle- 
gation of  fraud. 

2.  The  invaUdity  of  the  Mil  of  sale,  it  not 
bkTing  been  enrotfed  aa  required  by  the  act  of 
Oongresa. 

The  allention  of  fraud  in  the  answer,  in  the 
•ale  from  Wilkinson  to  the  plaintiff  below,  wa* 
k  most  material  allegation.  If  eHtablished,  it 
constituted  a  good  defense  to  the  action.  On 
what  ground  this  waa  stricken  from  the  answer. 


the  Louisiana  law  for  such  a  proceeding,  and  it 
Is  believed  that  none  exists.  It  would  be  as 
novel  aa  It  would  seem  to  be  unjust,  to  strike 
out  of  the  answer,  on  the  motion  of  the  plain- 
tiff, that  which  constitutes  a  good  defense,  and 
m  which  the  defendant  may  chieBy  relj.  And 
this  wsa  done,  too,  before  the  cause  was  submit- 
ted to  the  jury,  and  conaequentlj  before  the 
evidence  waa  heard. 

If  the  answer  were  defective  In  settingtip  in- 
eoinpatible  grounds  of  defense,  and  on  this  ac- 
count waa  liable  to  objection  a*  a  plea  that  is 
multifarious;  still  It  would  not  seem  to  be  the 
light  of  the  plaintiff  to  suggest  how  the  answer 
ahall  be  amended.  The  answer  in  this  case, 
however,  does  not  Mem  to  have  been  liable  to 
thi*  exception.  Bj  the  41Bth  article,  to  the 
til*]  Code  of  Practice,  It  *Is  said,  "After 
laana  joined,  the  plaintiff  may,  with  leave  of 
tha  court,  amend  bis  petition;  provided  he 
does  not  alter  the  substance  of  hia  demand  hy 
aualdng  It  different  from  the  one  originally 
brought."  And  in  article  420,  "The  defendant 
BtMj  also  amend  his  answer,  subject  to  the  same 
mlea,  and  add  to  it  new  exceptions;  provided 
that  they  be  not  of  the  dilatory  kind.  After 
anawerlng  on  the  merits,  dilatory  exceptions 
■ban  not  be  raised  by  way  of  amendment,  un- 
laaa  with  the  consent  of  the  plaintiff."  By  arti- 
cla  4E1,  "When  one  9f  the  parties  has  amend- 
•d,  either  his  petition  or  his  answer,  the  other 
party  baa  the  right  of  answering  the  amend- 
ment; but  it  must  be  done  imme£ately,  unless 
the  amendment  be  of  such  nature  as  to  induce 
a  grant  further  time  for  answering 


tkaa 


are  eonsidered  aa  deued  by  the  plaintiff  with' 
out    npIleatioB    or    njolndar.     Artidea    328 


By  the  2897th  article  of  the  Louisiana  Cede, 
__  ia  declared  that,  "WhaUver  may  be  the  vices 
of  the  thing  aold  on  execution,  they  do  not 
give  rise  to  the  redhiUtory  action;  but  the  ruh 
may  be  set  aside  In  the  case  of  fraud,  and  da- 
dared  null  in  cases  of  nullity."  And  in  the 
following  artide,  that  "The  sale  on  executioa 
transfers  the  property  of  the  thing  to  the  pur- 
chaser aa  completely  aa  if  the  owner  had  sold 
it  himself;  but  it  tranatara  only  the  ri^ta  of  the 
debtor,  such  aa  they  ara."  To  this  effect  is  the 
case  of  Thompson  v.  Sogers,  4  Ia.  Bap.  B; 
3  Mar.  39;  10  Mar.  2SE. 

Independently  of  the  above  authorities,  whldi 
are  full  and  explicit,  no  doubt  could  exist  aa  to 
the  right  of  the  defendant  to  aet  out  In  his  an- 
swer his  grounds  of  defense,  and  impeach  the 
sate  of  the  steamboat  from  Wilkinson  to  tlM 
plaintiff   below    for    fraud,   or    on    any    other 

Kund.  But  the  allegation  of  fraud  bavlnc 
a  stricken  from  the  answer,  by  the  order  <» 
the  court,  the  defendant,  of  coune,  could  not 
introduce  evidence  to  prove  It.  This  waa  an 
error  of  the  court  whldi  we  feel  oursdves  called 
upon  to  correct. 

The  Circuit  Court  did  not  err  in  refusing  the 
Arst  part  of  the  second  instruction,  "that  I^  tha 
act  of  Congress,  bills  of  sale  of  ships  and  vea- 
sds,  to  be  valid,  must  be  enrolled  in  tha  cua- 
tom-bouse;  and  as  the  hill  of  sale,  on  which 
the  plaintiff  relies,  is  admitted  not  to  have  been 
enrolled,  the  aame  cannot  be  considered  aa  a  le- 
gal 'title."  The  enrollment  seems  not  [*220 
to  be  neceasary  by  the  acts  of  Congress  to  make 
the  title  valid,  hut  to  entitle  the  vessd  to  the 
character  and  privilegea  of 
7  Johns.  Rep.  308. 

But  the  charge  that  "a  Ull  of  sale,  aeeom- 
panied  by  possession,  constituted  a  good  title  In 
law,"  is  liable  to  objection.  That  such  an  in- 
strument connected  with  the  poeaesaion  is  prima 
fade  evidence  of  right  may  oe  admitted.  But 
in  view  of  the  evidence  in  the  case,  there  should 
have  been  the  qualification  that  the  transfer 
was  bona  fide,  and  for  a  valuable  eondderatimt. 

Upon  the  whole,  the  judgment  of  the  Oreult 
Court  is  reversed,  and  the  cause  is  remandad  t« 
that  court  for  further  proceedingb 


'ROBERT  MILNOR,  John  ThomjMOB,  [•«»! 
David  Petrilcin,  and  Levi  Woodbury,  Secre- 
tarv  of  tha  Treasury,  Complainant*  and  Ap- 

GBOROE  W.  MBTZ,  Appelleai 


U.  waa  dlscbarsed  br  the  iDaQlvent  taws  a( 
PennsTlvanla,  after  haTln^  made,  accordlni  to  Ike 
requirements  of  the  law,  an  aaslcnment  af^>all  his 
estate,  property,  and  cffecta,  (or  the  beniflt  of  bla 
credltora"  After  his  dlscharie.  he  prcMnted  a  pe- 
~  "  - Ltlon  tot  extra. 


to  Confteas  for  a  compensation  tot  ed 
I  pertocBMA  to  ^it  aa  ASa\MA  W>.\m,  v&i 


«u 


Snranci  Oovn  w  Tax  Vkomd  Brt-twa, 


vent  law. '  Aa  fBDfcr,  ha  hail  reealred  the  lalarj 
allowad  br  law;  bat  tba  aatrleea  for  wblcb  coa- 
Miuatlon  wa«  aakcd,  wen  pertaimed  Id  addition 
n  tbOM  of  ■•uiar,  b;  nsaoslni  wlott,  which  bad 
baeoma  neceaaarj  br  an  act  of  CoDBmi  redaelni 
Ibe  dntlM  cba(X*d  apon  tbam.  ConarcH  paMcd  an 
Mt  cItUu  blB  a  anm  of  mon«r  for  tnoaa  eitra  wcr- 
tern.  HMd,  tbat  tb*  aMlsiiM.  undar  tha  InaalTuit 
taw^waa  aaatlad  to  reeclT*  from  tba  Traaanr;  of 


ON  ippwi  from  the  Circuit  Court  of  the  Unit- 
ed SUtea  for  the  Couittr  of  Waahlngton,  fn 
the  Diatrict  of  Columbia. 

The  ftcpellanti,  Uilnor  and  Thompaon,  were, 
daring  the  j—n  1836  and  183T,  United  Btatea 
gkugen  for  the  port  of  Philadelphia,  and  aa 
nuh  leoeiTed  the  full  eompeiuatloii  aUowed  bj 
Uw  for  tbat  period.  The  duties  having  been 
rendered  unuauaJIj'  laborioua  during  the  year, 
bj  the  operation  of  the  Act  of  Jul;  4th,  1836, 
reducing  the  duUea  on  winei.  under  which  thej' 
were  required  to  regauge  them,  thej  appealed 
to  Con^eaa  for  extr«  eompeneation,  to  the 
Amount  of  their  fuU  ordlnarj  feci  for  theae  ad- 
ditional eerrlcea. 

Their  memorial  to  Congreaa  waa  preiented  tn 
jMuary,  1836;  and  in  Ma;,  1840,  an  act  waa 
paaaed  for  their  relief,  bj  which  the  aum  of 
'two  thouaand  sereD  hundred  and  fifty-aeven 
dollar!  and  twent7-three  centa,  being  tlie  amount 
of  fees  due  to  them  for  extra  aervicee  ae  gaugera 
in  the  port  of  Philadelphia,  after  thepaaaageof 
the  Aet  of  4th  July,  1836,  reducing  the  duties 
on  wlnea."  George  W.  Heti  made  no  claim 
before  Congreaa,  aa  the  aasignea  to  Robert  Hil- 

Ib  December,  1838,  the  appellant,  Bobert 
S8S*)  Hlhior,  applied  at  ■Philadelphia  for 
the  benefit  of  the  intolTent  lawa  of  Pennsj'l- 
wiia;  and  he  wae  diacharsed  In  January,  1839, 
harioff  executed  the  uBaal  aaaignment  for  the 
benefit  of  U*  creditor*.  The  appellee,  George 
W.  Mats,  waa  duly  qualified,  and  bei^me  the 


at  the  Treaanry  Department,  claiming  the 
amount  of  the  lumallowedby  theaame  toKob- 
ert  MOnor,  being  one  half  of  the  whole  eum 
allowed;  the  other  portion  belonging  to  John 
Thorn  peon. 

Thii  application  waa  rejected;  and  thi*  auit 
waa  instituted  agalnet  the  appellants.  The 
court  made  a  decree  in  favor  of  the  appellee; 

and  the  anoellant.  Robert  M"--    ■ 

this  appe 

The  ease  wa 
the  appelluit, 
pellee. 

Mr.  Coze  contended  i 

1.  That  there  was  no  purpoee  of  MIIdot  to 
make  the  dedication  claimed;  and  that  his  pur- 
pose, either  way,  is  immaterial,  aa  the  insolvent 
law  determines,  without  reference  to  it,  what 
shall,  and  wliat  shall  not  be  Included  in  the  as- 
riniment. 

S.  That  the  insolvent,  at  the  time  of  his  as- 
signment, had  DO  Bueh  interest  in  the  claim 
upon  Congress  aa  eould  paaa  by  that  inatru- 

t.  That  Congress  had  the  right  to  model  their 
nltef  at  pleaaure,  and  having  granted  It  to  Uil- 
mor,  and  not  to  his  aasignee,  the  latter  ia  with- 
mit  relief  by  the  present  suit. 


nezed  to  the  petition  of  Robert  Hilnor,  for  tbs 
benefit  of  the  insolvent  lawa  of  Pennsylvania, 
a  claim  on  Congreas  is  stated;   this  does  sot 

freclnde  the  denial  of  the  right  of  the  aasignee. 
t  is  the  assignment  which  gives  the  right,  U 
any  was  given.    8  PetersdorS,  486. 

The  act  of  Congreaa  limiu  the  salaries  of 
puger*  to  fifteen  hundred  dollars;  and  thus  It 
II  obvious  that  Milnor  and  Thompson  had  not 
a  scintilla  of  lenl  right  to  further  compensa- 
tion from  the  United  Btatea.  A  claim  of  this 
king,  being  one  for  a  gratuity,  a  benefaction 
cannot  be  passed  under  the  assignment.  It 
must  be  an  actual  interest,  not  an  expectancy. 

*If  the  aasignee  of  Milnor  had  any  (*ait 
right,  it  should  have  been  presented  to  Con- 
gress. Tbe  power  of  the  Legislature  over  thi 
matter  was  complete.  They  liave  given  tbe 
sum  allowed  to  Robert  Milnor;  and  the  Qr- 
cuit  Court  had  no  power  to  alt^  the  donation. 

The  Secretary  of  the  Treasury  rejected  tk* 
application  of  the  assignee,  and  his  dedsioi 
waa  conclusive.  Cited,  Decatur  v.  PauldtD^ 
Secretary  of  the  Navy,  14  Peters,  497. 

Hr.  Bradley,  (or  the  appellee,  inaiated  tbst 
the  elaim  by  the  appellee,  as  aasignee  of  Rob- 
ert Hilnor,  to  the  portion  of  the  sum  alloired 


by  Congress  to  Robert  Milnor,  waa  valid,  and 
that  the  claim  had  paased  to  the  assignee  under 
tbe  assignment.  Toe  appellant  claimed  from 
Congress  a  compensation  lor  extra  servioei  per- 
formed by  hint  for  the  United  Statea,  before  tie 
toolc  the  benefit  of  the  insolvent  laws  of  Penn- 
sylvania, and  the  claim  waa  allowed.  Thoe 
waa  a  subsisting  equity  in  favor  of  the  petition- 
ers. It  was  such  a  claim  as,  although  a  luit 
could  not  be  instituted  for  its  recoverr  in  la 
action  by  the  United  Statea  against  the  peti- 
tioners, would  have  been  matter  of  set-off. 
The  United  Statea  v.  Tillotaon,  7  Peters,  £g; 
The  United  States  v.  Ripte;^.  ^  Peters,  20. 

The  principle  of  law  which  may  be  derived 
from  these  cases  is.  that  if  any  one  shall  per- 
form services  at  the  instance  or  request  of  the 
government  of  the  United  Statea,  he  is  entitled 
to  compensation.  The  right  to  compenastioi 
is  property  belonging  to  the  party  who  hsi 
done  the  aervicea,  and  as  such  belongs  to  the 
creditors  of  the  Insolvent. 

The  principles  which  are  fn  qoeetion  in  tUi 
case  were  settled  by  tbe  court  in  the  cast  of 
Com^ys  V.  Vasse,  f  Peters,  193. 

It  was  held  in  that  case  that  it  waa  Inuitale- 
dal  who  presented  the  claim.  The  money  leeov- 
ered  belonged  to  the  assignee. 

Mr.  Coze  denied  that  any  legal  elaim  aziited 
on  the  United  SUtes  for  compensation.  Ibt 
salary  of  the  gaugers  was  fixed  by  law,  isd 
whatever  else  they  obtained  waa  a  gratuity. 
He  cited  IS  Peters,  409,  as  in  all  reepccta  nu- 
taining  the  claims  of  the  appellant.  The  de- 
cision of  the  court  in  the  ease  of  Oomegj*  r. 
'Vasaa  waa  given  on  the'  terms  of  the  [*tt4 
Spanish  Treaty,  which  fully  authoriied  tke 
claim  of  the  assignee. 

Mr.  Justice  Cation  delivered  the  oirfnlm  st 
the  court; 

The  question  In  this  eause  ia,  wbetbr  i 
claim  on  the  United  Statea  pasaed  by  an  swip 
ment  made  by  lOInor,  an  insolvent,  by  forced 
an  act  of  Pennsylvania,  where  the  Insolmt 
'  xea^iMi,  »&  ^^NN  \ba  assigiwant  took  plata 
fwsfcVV 


IMt 


HlLHOa  B  AI.  T.  HRK. 


Tha  appllMtiOD  wu  made  to  the  Court  of 
Common  Pleu  of  Philadelphia  County,  24th 
December,  1838.  According  to  the  require- 
ments of  the  Insolvent  Act,  there  was  pre- 
■ented:  "A  itatement  of  all  the  estate,  elTects, 
and    property    of   the  petitioner,  wheresoerer 


situate,  and  of  whatsoever  kind."  He  says, 
"^our  petitioner  has  no  property  of  any  kud 
txcept  the  following  claim,  tu.: 


'A  claim  on  the  government  of  the  United 
States  for  about  three  thousand  aeven  hnndred 
ftnd  seventy-four  dollars  and  fifty  cents." 

Aaaigneea  were  appointed  by  the  court,  to 
whom  the  foliowins  assignment  wm  made: 

Know  all  men  by  these  presents,  that  I, 
Robert  Milnor,  the  above  named  petitioner, 
have  assigned,  transferred,  and  set  over  unto 
George  W.  Met*  and  Aaron  Roes,  their  heirs 
and  assigns,  all  my  estate,  property,  and  effects 
whatsoever,  to,  for,  and  upoiL  the  uses,  trusts, 
and  purposes  designated  by  the  Act  entitled 
"An  Act  relating  to  Insolvent  debtors,"  passed 
the  slTteenth  day  of  ,  A.  D.  one  thou- 

aand  eight  hundred  and  thirty  six. 

Witness  my  hand  and  seal,  this  eleventh  day 
of  January,  A.  D.   1830. 

Robert  Milnor,    [L.   8.] 

Ross  refused  to  serve,  and  was  discharged 
by  the  court,  leaving  Meti  the  sole  trust«e. 
Chi  the  same  day  Milnor  was  discharged. 

On  the  3d  of  May,  1840,  Congreaa  passed  an 
act  for  the  relief  of  Robert  Milnor  and  John 
Thompson,  ordering  the  Secretary  of  ttie 
Treasury  to  pay  to  them  two  thonsand  seven 
hundred  and  fifty-seven  dollars  and  twenty- 
32S*]  three  cents;  "being  the  amount  *of 
fees  equitably  due  to  said  M.  and  T.  for  extra 
services  rendered  by  them  ss  gangers  at  the 
port  of  Philadelphia,  after  the  paesage  of  the 
Act  of  the  4th  of  July,  1830,  reducing  thi 
duties  on  wines,  then  in  custom  stores  in  sail 
port,  and  commencing  with  the  provisions  of 

Several  pstttions  bad  been  presented  on  the 
subject;  the  first  in  February,  1B38:  the  claim 
was  pending  before  Congress  when  the  assign- 
ment wa*  made,  ind  the  insolvent  discharged- 
He  claimed  the  money  as  then  due  from 
the  United  States,  and  the  act  of  r 
greSH  admits  the  fact,  Nevertheless,  the 
Bwer  insists :  "That  the  remuneration  was 
asked  as  a  boon,  and  respondent  has  under- 
atood  and  believes,  was  advocated,  and  granted 
aa  *  gratuity." 

It  U  admitted  that  Milnor  was  enttUed,  sep- 
arntely,  to  one  half  of  tbs  money  ordered  to  be 
paid  by  the  act  of  Congress,  and  Thompson  to 
the  other  half. 

Milnor  applied  to  the  treasury  for  obs  half 
of  the  money,  as  did  Ueti,  the  trustee-  Tbe 
department  refused  to  examine  the  equities  ol 
the  parties,  or  look  beyond  the  act  of  Con- 
-     1.    MeU   Med   his   WI"        '  '  ' 

i  receiving  the  money] 

for  a  perpetual  injunction. 

The  case  relird  on  to  sustain  the  assumption 
that  the  money  awarded  waa  a  gratuity,  ts  that 
of  Emerson  v.  Hall,  13  Peters,  400. 

It  was  tliis:  Emerson,  Chew,  and  Lorraln, 
nbeled  a  slave  ship,  and  caused  her  to  be  oon- 
4emned,  and  claimed  half  of  the  proceeds  of  the 
ship  and  careo,  which  was  awarded  to  ,them 
feelaw;  Vat  tb*  deores  waa  nvsraed  by*  this 


court  OD  the  ground  that  Emerson,  Chew,  and 
Lorrain,  as  surveyor,  collector,  and  naval  offi- 
cer of  the  port  of  New  Orleans,  hod  no  right 
as  captors;  and  that  they  stood  on  the  footing 
of  an  oSicer  wbo  made  a  military  seizure. 
Emerson  died;  and  in  1831  Congress  passed  aa 
act  bestowing  on  bis  legal  representatives,  and 
on  Chew  and  Lorrain,  tne  one  half  of  the  con- 
demnation money. 

Hall,  as  a  eretutor  of  Emerson,  filed  his  peti- 
tion in  the  Probate  Court  at  New  Orleans, 
against  Byme,  the  curator  of  the  hdrs  of  Em- 
erson, for  the  payment  of  his  debt  out  of  the 
moneys  received  under  the  act  of  Congress. 
The  Probate  Court,  and  the  Supreme  Court  of 
Louisiana,  on  appeal  gave  judgment  for  Hallj 
and  on  *  writ  of  error  prosecuted  to  ['320 
this  court,  the  judgment  was  reversed  on  tha 
ground  that  the  act  of  Congress  gave  tha 
money  to  Emerson's  Iieirs  as  a  gratuity,  be- 
cause of  the  meritorious  conduct  of  their  father. 
Say  the  court:  "He  acted  under  no  law,  nor 
by  virtue  of  any  authority;  liis  acts  imposed  no 
obligation,  either  in  law  or  equity,  on  the  gov- 
ernment. Had  he  been  sued  for  a  debt  due  to 
'  he  could  not  have  set  up  these  services, 
either  aa  an  equitable  or  legal  set-off."  They 
—  declared  to  be  like  those,  where  an  individ- 
I,  by  timely  exertion,  saves  the  public  prop- 
y  fron-  '--—"-  ^-  ' 


irty  r 


r  where  a  pen- 


the  ancestor. 

The  services  performed  by  Milnor  were  at  the 
Instance  of  the  government,  and  necessary  to 
execute  the  Act  of  1826.  But  being  a  second 
measurement,  no  express  law  or  regulation  of 
the  Treasury  Department  fixed  the  fees;  end 
the  demand  was  rejected  by  the  accounting 
officers,  because  they  had  no  discretion  to  go 
beyond  the  law,  or  an  express  relation 
founded  on  It-  The  ^uity  of  the  claim  was 
free  from  doubt.  ITie  ^ugera  only  re- 
ceived fees  for  specific  services,  actually  per- 
formed, and  could  not  receive  double  com- 
pensation; and  in  this  respect  the  equity  waa 
more  prominent  than  in  MTJanlel's  case,  7 
Peters,  1.  MTlaniel  was  a  rcEular  clerk  in 
the  Navy  Department,  and  recdved  a  salary. 
He  was  ordered  by  his  superiors  to  perform, 
the  extra  dutiea  of  paying,  (1)  the  navy  pen- 
sioners; (2)  the  privateer  pensioners;  and,  (S) 
to  act  as  agent  for  Navy  disbursements.  So 
that  all  this  time  may  have  been  devoted  to  his 
extra  servlee;  and  none  to  the  regular  offioa 
duties  of  clerk.  Becanse  of  his  regular  salary, 
the  accounting  officer  refused  to  allow  ad<U- 
tioual  compensation.  To  cover  his  claim  for 
this,  U'Danlel  had  retained  nine  hundred  and 
eighty  dollars,  and  was  sued  for  it  by  the 
United  States.  The  defendant's  elaim  waa 
allowed  as  an  equitable  set-off. 

The  case  of  Fillebrown,  T  Feteta,  W,  la  to  the 
same  affect.  These  cases  have  been  emistaatlT 
followed,  where  aervlcea  had  been  performed 


„ .   .„     -J  tha 

debtor,  and  the  claim  rested  on  its  dlscretioai 
or  in  other  words,  that  it  waa  as  uncertain  as 
the  'pleasure  of  Congress;  and  until  tbs  {'117 
Act  of  1840  waa  passed,  no  claim  exiatod 
against  the  [Tnltad  SUtes,  which  conld  be  |n- 


SuPBxm  CoDvr  or  Tsa  Umno  Statu.                                       IM 

Rpala  bad  the  pow«r  to  nuika  fnnti  roanlM  N 

«>ntr.ry  by  thi.  court  i»  Comegy.  t.  V«.e,  !  t"'if'V4rn1nT.'^"iri.  'LWX:   o" t'^a'^iTu'tS 

Peteri,  1B6,  Ihn  succesior  or    Spain.      All    tbe    fraota   nt  Uo4 

VM.e  sssizned   under   the  bankrupt  Uw   o:  ^^'  'S.fIS!  .lV5*lh'SJ''.''.'n,l?U°  , »'?«'  J-S5  !! 

1800.    He  haS  been  an  underwriter  on  polici^  ?h^V%.'&?"atlfl^^;SVc'aVrmi'^-o"he-or«riS 

of  tnaurance  On  vgbkIs  leized  and  condemns  tbc  land*.    Cllcd.  Arrpdondo'a  case,  S  P«t>^ra.  lot', 

by  the  government  of  Spain.    The  owner*  hn  i5^^™'"2i''  "~*  ''  ^**'"'  "'  ■  SIW*!""'*  om^ 

abandoned  for  a  total  loss,  which  the  iiiBure]  Tbe  crant  toAtklnaon  waa  tot  the  land  he  mn- 

baj)  paid;  and  waa  the  aucceaHor  to  the  righti  tlened  In  hta  peittlon.  or  tor  inj  other  buda  that 

of  the  aaaured.     The  lentencea  of  the  Spanial  ^thiE"tS''nuaE^UtT'ac'^^'nTt'Jt'tbe'DlaM'^ 

priM  courts  were  conclusive  a«  to  the  right  tl  tmi,  mentioDed  In  tlie  graiit,  but  at  other  plini 

the  things  condemned;  and  no  claim  existed  oi  Held,  that  these  BurTeri  were  valid,  notwItbataBl- 

the  part  of  the  insurer  that  did  not  depend  oi  ""«  ">•»  they  were  made  at  different  Blacea. 

the  diacretion  and  pleaaure  of  the  Spanish  go»  ,  ™,_.,    .„„    ...   c„„j„,   n„,.^   ^  „,^ 

•mment.     The  equity  was  aa  remoU,  to  saj  A^^                       Superior   Court   of  EaM 

the  least  of  it,  in  that  case  as  in  tbe  one  befon  "  /\"'"°*-                   ,  ,          ...              -  ,, 

«..    By  the  Treaty  of  1819.  Spain  atipulatet  „  ^^'^  ""  "?  'J*??^/^".?**  decree  of  th. 

with  this  government  to  pay  fve  millfona  ir  SupenMOowt  ^.f  i:a»t  Florida,  ~nflraung  tb 

full  dischaFgo  of  the  unlawful  seiEures;   leav  ^''"»«  ?'  *■">  "l""  "^  ^'["^"^ /"^^^'J* 

Ing  the  United  SUtes  to  distribuU  the  Indem  ?'**??  thousand  acres  o(  land,  under  the  acta 

Dity.    Vasso  had  awarded  to  him  eight   thou.  '"'»*«  adjustment  of  land  claims  m  F  jri^  . 

aa/d    eight    hundred    and    forty-sl/  dollars  .^he   cla.m   was   founded  on    a  peUtum  »t 

^"fhi  rl^t-to"iSf*lly'"'-fbl^S^  b"eS  P'"K?'  ^^^^-  ^^^  October  20    mfl/S; 

that  althougS  the  illegal  sentences  of  the  Span.  P**"'""*,  ""*f ,"'°/  ""'fli!"^''"!  *"  i^" 

1.1,    w,^.     -S.  -*.    _™   i„  ....,,.iv.i.    »!.•   .iZi.  emment,  and   benefits  conferred  on   the  pwf- 

SSLS.1  „f  il.™«™.?  .i  .^  il',.T.  pi'"""   •*   8"°'  W".   '-   P"l»rtJ.   •"" 

principles   of   international    law   to   remunera-    f.  ,  eijirta       &_ j 

tlo«i  lh.t  h.  h.d  .  rijM  both  I.  a,  Ju.tl™  01  tto"""!  "'"'''  '•f'L'"  '^  S'^'iSi 

!ti'  Sir'  ''  "■  *""*'  "^«"°"*  "'  Thi  gov.n.ort  dTO«  .MU.,  11.1,  In  » 

Tk.  tr..5  In  th.t  ™  |u  Ih.  „t  ot  an-  "l.^'",';",'!,'  'I"  ■?."„"*.:BS'i''l'.TSl!.SSi 
,_  .i/. i  J  _     : ;  .-_ .,  .i_i_  property,  the  lands  he  solicits  in  the  petiDon; 

S      ^.^    hT    5.  ,S.    '  %  ?;!  £..;^  »d  th.i  Ih,  SurveyorGenei^  wlU  tf.  tb.; 

^  it  in  thi.               "  "  '■"'"•  ""  "•  '"»»'•  "*  "^  l"^  "■ 

lb.   eo.,rn«.«^  thon   th.,,   <.n  b,   no  doubt  "V     j'T^  S           ?    '        ,    ?.      »„2Sl~ 

wonM    b,™    b«n   tb,    .obJ„t    ol   ..toli    or  '  ?"'.?"'  'S.r^ft  .£  .iSVll^.Tl^ 

nouod  to  M.  .dmlni.tr.tor  In  ou.  of  datb.  '•"d»""nj  ...  P™nd^  .l^ted   to  ta  ta* 

r.  tb.  gove„n,.nl  .u  «,n.lly  bonnd  to  do  'V"?  '''i"?,'"","'"  "S^i?,"' "??•  S 

It.  d.btor  ln.tlo..  In  .  dllS.nt  mod,,  wltb  .n  .Ion.  ol.rrfj  .nd  wu  ob;joUd  to  on  lb.  pU 

lndlvidu.1,    ..    tbink     no     .onnd     di.tlnctlon  "'    »»   -PP-linnt..     Tb,    obj«tion    wu   m^ 

urn  wuiBB  H>  «  auumcu.  ^^^  certiflcatei  of  survey,  made  by  Geoi^  J. 
V.  Clarke,  Surveyor-Oeneral,  for  Qtotgt  At 

'  1.  Ihitttd  20th  January,  1818,  for  four  thai 
■and   acrea   of    land,   nwthwardly    of    Dnn'i 

...•)  -THU  imiTED  STiTKS,  App.>.„t.,  ^-V^.ta^" W^Tb'i'iSX'plS: 

^*  )f  said  creek. 

e.  Dated  12th  Hareh,  1818,  for  three  tbm- 
land  acres  of  land,  oa  the  middle  arm  of  Ha« 
>eek,  which  empties  itself  into  Dunn's  lAks^ 

Spainith  land  gnuit  in  Florida,  conatruotion  of.  '•^*T^  }^'  „^".*•«      u    ,.,.   ,      . 

*                       "^  8.  Dated  21»t  March,  1818,  for  two  t 

icres    of    land,    in    the    place    c«.lled    Dnpa^ 

A  Florida  land  claim.     A  irant  ot  Bttera  thou-  hammock,   southeaaUriy   of   Bowlega*   Priiri^ 

(onned  OD  behalf  of  the  government  of  Bpaln.  to  4.  Dated  24th   January,  ISIB,   for  d 

„ J  ,._  ,h    gupcem,  courL  ^^^  ^cres.  on  Darcey'a  Creek,  utd  ai 

«  »'l^?.<'-_Trf«t».  no  ^^^  ^^^  ^^^^  ^^  ^,  g^^^  Pe,  «■  tti    I 

,  .,   „   oad  called  Ray'a  Trail. 

«»?",£"'•'  """*  ""^  "■"'."^'^.SLuV  Xf'rtI;  The  petition  to  the  court  in  tUa  t»m,  wm   I 

81III   tbt  power  to   snrvej,  tn  conlotmns  to  ttie  .,^,  „„%v.o<ia  ^»  «»  u.w   laoo   (>  *h7_B> 

foncr^loniTarUtad  up  t»  ths  eliai>i»  VI  tapk  B«4 «tt tta. MA. fla.!  of  May.  182^  to  ttsMt    | 


Tkb  URtm  SrinM  r.  Tbi  Ham  or  Cusn  ahs  AxniMa. 


•f  G«orn  J.  F.  Ouke,  fot  Unudf,  and  tha 

hdn  lai  legkl  nproaaoUtirM  of  Oeorfn  M- 
'^i"!!.  d«ceM«d,  uid  Mta  forth  tlM  gnat;  M>d 
Oftt  tlM  claim  of  AtUiwoB  had  bMn  filed  ba- 
fora  tha  land  board  of  East  Florida,  who  n- 
JaoUd  tha  aamo,  but  did  not  raport  It  forgad  or 
aatodatodi  and  that  ha  had  Itgal  right,  nndar 

tha  laid  Gaorge  AtUnMm,  to aeraa,  paruel 

of  tha  aaid  land. 

On  the  Slat  Ifa7,  IS80,  the  diitriet  nttomer 
Iliad  hia  anawer,  wUeh,  inter  alia,  etatea,  tbii 
"the  petitioner  had  not  ahown  whether  or  not 
tha  aald  Oeoree  Atldnuai  died  Intettate,  or 
who  are  the  legal  helra  of  the  aald  George 
Alkiiwm,  whether  they  are  minor*  or  otber- 
wiie,  if  any  auch  there  be;  nor, indeed, haa  he 
expreaaly  uleged  th»t  the  laid  George  Atldn- 
aon  left  any  legal  beira  or  repreaentatiTea,  or 
that  aoy  auch  now  axiat;  nor  haa  he  ahown 
sua*]  *any  title  In  Umaelf  to  the  aaid  tract 
i4  land,  or  any  part  thereof;  nor  haa  he  itated 
or  aet  forth  in  hii  petition  any  bargain,  aaie,  or 
deed,  or  deed*  of  eonrejranee  from  the  said 
Gforga  Atkineon,  In  hia  ufetlme,  or  from  any 
of  the  aaid  legal  repreaeBtatlTe*  of  the  said 
Gaoree  Atkinson,  aince  hia  death,  to  the  aaid 
petitioner,  to  all  or  any  part  of  the  aaid  landa, 
or  la  what  right  he  elalma,  whether  by  gif^ 
daaeent,  deriae,  conveyance,  or  otherwiae;  and 


natter  of  defense  on  the  hearing  of  thia 

Clarke  having  died,  hia  helra,  on  the  13th 
dnT  of  July,  1840,  filed  a  petition  to  rerive  the 
anit,  which  waa  ordered  accordingly  on  the  tOth 
of  July,  1B40;  and  tbe  cauae  cama  on  to  be 
heard  on  the  SOth  day  of  the  aama  month. 
The  eounaal  for  tlie  daimanta  then  moved  tbe 


wife;  Samuel  Humphrlea,  and  Letitia 
Hnmphriea,  hia  wife;  Jane  Gaina,  widow  of 
Dr.  A      ■"  ■ 


Meg 


ti  Gaina;  and  Letitia  AtldnMn,  heira 


aad,  with .._    __.     _       . 

United  St«t«a,  it  waa  ordered  accordin^y. 

No  deed  or  eonreyanca,  or  eTidenoe  m  any 
Und  waa  offered,  to  abow  that  either  Oarke  or 
Ua  helra  had  any  interest  whatever  In  the  lands. 

After  hearing  teatimony,  tha  court  made  a 
decree  in  faTor  of  the  cUimanta,  from  which 
Ibe  preaent  apjMal  la  taken. 

Ti»  ease  was  argued  by  Hr.  Itgut,  tbe  At- 
tomer  General,  for  the  United  States.  Por 
the  Unit«]  Statea  It  waa  contended  that  the 
decree  ought  to  be  reversed,  on  tlie  following 
grounds: 

1.  That  there  is  no  evidence  that  Clarke  or 
his  heirs  had  any  interest  In  tb«  lands;  and 
tlie  petition,  so  far  as  regards  them,  ou^t  to 
bnve  been  dismiewd. 

2.  That  the  time  limited  by  the  acts  of  Oon- 
greas,  for  the  commencement  of  the  proceed- 
tnga  in  court,  having  expired  before  the  helra 
of  Atkinson  were  made  parties,  the  court  had 
10  Jnrisdiethni  aa  to  the  validity  of  tba  grant,  ao 
far  aa  they  were  coneamed. 

g.  That  tbne  was  no  sufficient  avldence  that 
tha  aaid  alleged  grant  or  coneeaaion  waa  aver 
made  by  Governor  Cop[dnger. 
ISl*]     *4.  That  Governor  Copplnger  had  no 
■othority  to  make  auch  a  grant. 

9.  Tltat  tha  description  of  tlie  landa.  In  tba 
!•  It.  Cd. 


■aid  alleged  gnuit,  b  too  vagna  to  be  tha  f  ons' 
dntion  of  a  valid  aurtey. 

«.  That  there  is  no  authority  ia  tbe  aaid  al- 
leged grant  to  aurvey  four  different  traets  of 
land. 

Mo  eonaaal  appeared  fot  tha  appelleea. 

Mr.  Justioa  Cation  daliverad  tha  o^nhm  of 
tha  eouit: 

la  18l«,  Qtatgt  Atkinwn  aet  forth  to  tba 
Governor  of  Eaat  Florida,  various  Important 
snvicea,  throu^  a  aeriaa  of  years,  performed 
in  behalf  of  tha  government,  and  alao  many 
loaaea;  ia  eon^deratlon  of  which,  he  aoliait«l 
a  grant  in  property  of  fifteen  thousand  acrea  of 
land,  in  CMnr  Swamp,  and  on  tba  weat  of 
upper  Uttla  Lake. 

The  governor  gTant«d  the  Unda  In  proper^t 
and  added:  'Xtmaeqnently  the  Burvayc«-Qn- 
eml  will  ran  them  for  him  in  the  placea  he  men- 
tiODS,  or  in  others  that  are  vacant  and  of  equal 
convenience  to  tbe  party." 

Two  placea  were  daaignatad  where  the  landa 
were  to  lie  by  the  petition.  They  were  int* 
veyed  on  four  placea:  the  flrat  anrvey  for  four 
thousand  acrea  near  Dnnn'B  Creek;  ue  aecond 
for  three  tbonaand  acres  on  Haw  &eek;  the 
third  for  two  thousand  acrea  in  Dupim's  Ham* 
mock;  and  alz  thouaaod  acres  on  Dareey'a 
Oeek.  One  baara  date  the  20th  of  January, 
1818,  and  tha  other  three  in  Uarch,  of  that  yesr. 
None  of  them  are  on  the  lands  solicited  In  the 
petition.  The  court  below  affirmed  the  surveys; 
and  it  this  court  concurs  in  the  decree,  tbe 
United  8t«t«a  will  b«  bound  to  Issue  patents  for 
the  four  tracta.  That  tbe  complainanta  are  en- 
titled  to  tha  lands  in  two  surveys,  at  the  placea 
dMoribed  In  the  petitlcm,  Is  not  queationed;  tba 
difficulty  ia,  aouU  tite  Interested  party  elect  to 
abandon  his  flrat  looations,  and  than  multiply 
tbe  tractsT 


grant:  sUU, 
tba  power  to  survey  In  oonfOTmity  to  the  eon- 
eeasion  exiated  up  to  tha  diange  of  flaga. 

That  Spain  had  the  power  to  maka  graata, 
founded  on  any  'conaideratlon,  andiub- 1*111 
joet  to  any  restrietiona  within  her  discretion,  la 
a  aattled  qneatlon.  If  Uie  act  waa  binding  <m 
that  govemmant,  ae  it  ti  on  thia,  aa  the  ana- 
casaor  of  Spain.  All  the  granta  of  lands,  made 
by  the  lawful  nutboritiea  of  the  King  of  Spain, 
before  the  24th  of  January,  1818,  were  by  the 
treaty  ratified  and  confirmed  to  the  owners  of 
the  landa.  Such  ia  the  construction  ^ven  to 
the  eighth  artlele  by  tliis  court  In  Arredondo'a 
case,  B  Fetera,  700,  and  in  Pereheman's  caae,  T 
Petwa,  61;  that  is.  Imperfect  titlea  wer* 
equally  binding  on  thia  government  after  tha 
'       as  tbey  had  been  on  the  Spaniah  gov- 

befora.    Tha  grant  to  Atldnaon  waa 

tbe  lands  ha  mentioned,  or  f«-  any  other 

lands  that  were  vacant;  and  the  Surveyor -Oea- 
eral  was  eapedally  directed  to  lay  them  off  ia 
either  way;  tbe  grant  giving  Um  aa  unre- 
stricted discration  over  the  entire  vacant  tanda 
of  the  piovlnee,  to  satisfy  the  highly  meritorloua 
claim  of  the  petitioner;  for  however  doubtful 
the  merits  of  many  claims  may  have  been,  aa 
preaented  to  us,  of  tha  justic*  of  this  there  can 
be  no  quesUoai  It  had  in  »  peculiar  equtUea, 


Ut  SuFuiu  CouBi  or  TBK  Uritbi  Statu.  IStt 

and  th«refore  the  pftrty  htd  conceded  to  him  Street  wu.  tn  1BZ3.  atlrd  up,  at  tbe  coat  of  tbt 

peculiar  privilegea  To  lelectiiig  the  lands.    The  =7  ol  Mobile.    T«ei  and  eHrBimcDta  for  makltic 

official,  and  well-defined  dutiea  of  the  Surveyor  d?"  f"obln.jtEe  owner"  f  TsI'lot!"    The  dtj 

General,   are  set   forth   in   Hkhhoii'b  case,   and  ot  Mobile  had  brougiit  lult  for  tii«,  and  had  iJS- 

n«cd  not  be  repeated.     He  was  acting  for  the  ""[""^.V^J"'  '•"■  »l'-  "  ">•  propetiy  ot  •  i"- 

government    -U    making    the    eur^ey,    and  Tj^^TlS^l  ''^:^^?::i  ^US^  IV'^.t^^l'^^^ 

bound  to  protect  the  public  domain,  within  the  dared.  In  the  lint  eecUoo,  that  all  tbe  right  and 

rMtrictione  itnposed  by  the  governor'B  decree;  Ji'''iJ" .""f  "^"S^w^i"**  V*.""  '".".  ^"""^  " 

B.      1-.        .  '^  1  ^L      1  T  ..        XL  the  Hoapltal  and  Bakebouie  lota,  contalalnji  abnut 

he  did  not  exceed  tbe  decree  by  going  to  other  three  fdurtba  ot  an  acr«  of  lanci  In  the  State  e( 

places  than  tboae  pointed  out  in  the  petition;  Alabama;    and   all    the    right   and   claim   of   tb« 

«>d  therefore  did  not  exceed  hie  authority   un-  O-lted  8U«.  to  aU  the  lou  not  aold  or  co^^^^ 

1m«  It  WM  in  making  more  aurveje  than  two.  ,„a  to  wbkh  no  «ult.6le  title  eilati  Ib  favor^ 

Thia   p4^t    was    aettled    in    Sibbald'B    ease,    10  an;    Individual    under    thli   or   anj   other  act,   be. 

Peters,  321.    His  was  a  mill  erant  for  Ave  miiea  ^'^  J^""  r.VTQ°Ch*°h  'si  ""."""i  %  Jj! 

square,  on  Trout  Creek;  and  in  tbe  event  that  Boundary  Slw"  In  froo't"of  tbe'^'^lty'Sf  MowS 

aituation  would  not  permit  the  quantity  of  aix-  ahould  be  Tciied  in  the  corporntloa  of  the  clt;  H 

teen  thousand  acres,  he  asked,  and  had  granted  "^y'l  ^°'  *?l  "".,,'L'  '.'",?",{  '°\''\y-    V",  T°'A 

to  him  an  equivalent  of  the  deficiency,  not  at  a  ma  Cnir^^Btatea  to* bo" man'  o^  thp*?ot«'^M«  of 

particular  place,  but  generally.   In  1819,  a  tract  Water    Btrcet.   and    between    Cburcb    street   ud 

of  ten  thousand  acres  was  surveyed  at  Trout  North  BouncUir  Street,  now  known  as  water-ton 

Creek.      In   February,    1820,    another    of    four  "d  t"e  (ron{  of  rtrioU.  JoUb^er  Oie  Bpanl* 

thousand  acres  waa  surveyed  thirty  miles  off  government  as  water.lota.  In  tbt  said  cit;  oc  iio- 

at  TumbuU'i   Swamp— and  the  remaining  two  bile,    whereon   Improvements   have   been    made.  be. 

thousand   at  Bowle/a  Hammock,  some  thirty  SJittS;  S.d'cS^n^n'S.W.'ch  i?  Si  ISI^'Ei^K: 

miles  in  a  different  direction.     It  waa  proved  Core  fronting  on  the  river  Uoblle."  etc.     Tbe  dtr 

that  BO  more  than  ten  thousand  acres  could  be  f'.'Sf^J'tjWf?*^  '^?'.;!S'  Sj't^^VJiS  ?h"f-^ 
t.j  ..  ~ .  r. I,  I _«  i_, I , lot  held  by  him,  under  tbe  purchaae  from  tbe  Unit- 
bad  at  Trout  Creek,  because  of  Interfering  ^j  stmXn.  and  tbe  Improvements  before  deacribed; 
elder  claims,  and  injury  to  third  persons,  ssserting  that  the  lame  waa  veated  In  the  citf  \tt 
The  court  adjudged,  in  effect,  that  the  equiva-  ^t  ""t  "''lo''  o'  *?«*='  "'  '?2*„."''<'i  *t"  ""T 
lent  referred  to  quantity  rather  than  form  ?fe  SSteSSSnt  lIT'ei^or'e'al^ng^'Sd^r^thSVur^^ 
3SS*]  *of  survey;  and  that  the  six  thousand  made  under  tbe  Act  of  IBIS,  and  under  the  Act 
acres  deficient  could  be  surveyed  on  any  vacant  "*^824    wai  eocltled   to  the  lot.  „.  _    „ 

I  _i     •_   11. ■_  _j    ■  1        The  rlitht  rel  Qqu  shed  bv  the  United  State*  waa 

land*  In  the  province,  and  in  several  surveys;  ^  the  w.ter  lots,  ■lylntt  p«et  of  Water  Street,  aad 

the   only  authority   for  doing   BO,  waa  that  an  between  Cburcb  Street  end  North  Boundary  Stne^ 

T equivalent   waa   decreed   In   case   of   deficiency. ,  ?ow  known  aa  wster-iota,  aa  are  altaaled  **'^w 

L     .—T  T..t    ...  ™t.    _  »   ~,,.fl..™.j     «»    tif-  the  channel  ot  the  rlTer  and  the  front  of  the  lota, 

be  two  last  surveys   were  confirmed,  on   the  fcno„„  „„a„   ,[,e   Bpanlah   itovernmeot   as  ««te^ 

precise  ground  that,  as  to  the  equivalent,  the  iota.  In  the  aald  city  of  Mobile,  wbereon  Improve- 

party  was  not  reatricted  to  any  particular  spot,  E"J"  *"T*  ^''a  ?"1*;"  .?'"'.  '°F'',°!*"*?^i .™ 

DOT  to  any   form   or  number   oFsurveys,   and  '  SsiSn«Tf.'*^SSt™«rJn'o(  the  "cVrl^uire.^tt.^S 

therefore  mieht  elect  any  vacant  lands,  and  at  provementi  to  have  been  made  or  ovmed  by  the 

different  places  proprietor  of  the  front  lol,  at  tbe  time  of  the  pat 

Bibbald*.  was  a  weaker  case  than  the  present.  ^  SSX 'Snro^ed"'tr^wI.V^r'lo".'  'o^p'p^lS' JSS 

the  words  of  tbe  grant  being  less  Explicit;  the  esat  of  Water  Street,  eonitllule  the  condltlona  oa 

nrinciplea  presented  being  precisely  the  tame  in  "hlch  the  right  under  the  statute   veata. 

both,  we  cannot  reverse  the  decree  below  with-  ,„  .    .i    o «     -*    i  >i  i.  _ 

mt  overruling  tbe  former  decision-to   which  T  N  error  to  the  Suprtme  Court  of  Alabama. 

the  court  below  wa*  bound  to  conform.  *■  ,-.,•■       .     .-j   .  j   ._  ._*._ 

We  therefore  order  tbe  decree  to  ha  affirmed.       ^f  plaintiffs  in  error  Inst  tuted  ««  "^"i. 
called  in  the  language  of  the  laws  of  Alabama 

.^^_  "a  plea  of  trespass  to  try  titles,"  against  Mi- 
guel D.  Bslava,  the  purpoM  of  which   waa  the 

«4*1    -THE   MAYOR   and   ALDERMEN   OF  rceovery  of  poseeeeioo  and  damages  for  the  dfr 

THE  CITY  OF  MOBILE,  PlaintiBa  in  Error,  tension  of  a  certain  lot  ol  ground,  In  the  nty  of 

^  Mobile,  bounded  north  by  ground  lO  the  pos- 

urntivr  Ti   vaTAVi    T^f«..)...»  t.  ».«,         leseion  of   Thomas   Terry,   east   by   Gommctta 
WOUEL  D.  BSLAVA.  Defendant  In  Error.       gj^^j_  ^^^^jj^  ^^  p^^^^^  g^^^^  ^^^^  ^^  „,j„ 

Street;    and   extending  from   the   east   Bade  of 
Commerce  Street  to  the  channel  of  the  river. 
The  cause  waa  tried  in  the  CSreuit  Court  ii 

•   I—  .#  -»».-rf    ~-t  ^  Ik.  ».,...,ri  «.  .hi.K  November,  183T,  and  a  judgment  on  the  verdict 

A  lot  Of  ground,  pan  or  the  grouna  on  wdicd      ^      ,        '_        '     ,       ,*-   ".-      -   - ,   _.     --_ 

Port  Charlotte  had  been  erected,  In  the  dty  ot  Mo-  ai  a  jury  was  rendered  for  the  defendant.  Tb« 

bUe,  before  the  territory  was  acquired  from  Spain  plaintiffs  took  a  bill  of  exceptions  to  the  eharn 

S  C^a^"of  IBlV'  The  lSrhad''b2eS'illd  Jut  a?  '*  *''"  '='^''*'  "■*  ""^'^"'"'^dB  prosecuted  a  wnt 

cording  to  a  plan  by  which  a  atreet  called  Water  J'   error  to   the   Supreme   Court   of   Alabana, 

Street  was  run  along  tbe  margin  ot  Mobile  River;  where  the  Jud^ent  of  the  Circuit  Court  wM 

S'^"'f.jrTL""  ^'i5"?X?  -7.'  ^f.^^**"!!!!'  Sf  iffirnied.  The  plaintiffs   took  out  thia   writ  ef 

Fort    Charlotte,      The    lot    was    situated   weat    or  i       iv       o r^..^     «»     tk.    tt-ii.,1 

Wster  Street,  but  when  sold  by  the  United  Slates,  srror   to    the    Supreme    Court    of    the    UnlKd 

Its  caatem  line  was  below  high  wat?r  marlc  of  the  jtates- 

r'r*''ln'^'o^'"'of'"ir''eifJt'Sr'waie°St°rn?  tiVvIng  "^^  **'"  "'  exccptmns  stated  that  the  tot  h 

^tteS  It  np'^.  at  a  heivy  *ipen«e.  thue  reclaiming  It  lontrovcrsy  was  held  liy  the  defendant   I 


dtlel  It  up,  at  a  heavy  *ipen«e.  thue  reclaiming  It     lonirovcrsy  was  neia   oy  vne   ueienaant,  mna 
fttini  tie  river,  which  at  hlRbjwfller  had  coverrdjt.     Ihe  followinj;  cirpiim-itnneps:  Bj  an  act  of  Obb- 


Wbea  tbe  lot  each  of  Water  Street  waa  purchased,     „«,  naaeed  in  1818,  the  lot  of  ground  wbereoi 


Th>  Uatoi,  kto;,  at  rsK  Cnr  or  Hoona  t.  Kbuta. 


Mtwitad  wu  directed  to  b*  rarrcjed  ftod  U<d 
off  into  lot*,  with  suitable  itreeta  and  arenueB, 
eoDlorming  as  near  as  may  be  to  the  original 
plan  of  the  town;  and  the  loti  thus  laid  otf, 
ware  directed  to  be  sold  under  the  authority  of 
the  Prealdent  of  the  United  States.  The  lots 
w«r«  surveyed  and  laid  off,  and  were  after- 
wuda  told.  By  an  tirlginal  plan  of  tlie  town, 
ft  Itnet  known  aa  Water  Street  was  run  on 
the  margin  of  Mobile  Rlrer,  eontiuuoua  with 
and  fronting  the  tame.  This  street  was  run 
on  part  of  the  site  of  Fort  Charlotte,  where  the 
lots  are  laid  out;  another  street  known  as 
Church  Street  was  laid  oB  on  the  site  of  the 
fort.  The  lots  were  sold  by  the  United  BUtes, 
agreeably  to  the  plan;  no  lota  were  laid  off, 
and  none  were  sold  by  the  United  States, 
east  of  Water  Street.  Under  the  Spanish  gor- 
emment,  and  while  the  United  States  held  pos- 
■eesion  of  Fort  Charlotte,  there  was  an  open 
180*]  nnobetrncted  'space  from  high  water- 
mark on  the  river  to  the  channel,  except  a  wharf 
used  for  the  commerce  of  the  fort. 

The  lot  In  dispute  la  situated  on  the  east  side 
of  Water  Street,  directly  onKwite  to  the  lot  sold 
by  the  United  States,  part  ofthe  site  of  the  fort, 
inthin  the  open  space  between  high  snd  low 
water-mark,  and  part  of  it  within  the  boundary 
of  the  picket  fence  that  formerly  surrounded 
the  fort.  After  the  purchase  of  the  lots  laid 
out  on  the  site  of  Fort  Charlotte,  by  "The  Lot 
Company,"  a  surrey  was  made  by  the  company, 
Mid  a  larger  quantity  of  ground  was  Included 
In  the  survey.  The  defendant  holds  under  a 
purchase  from  the  lot  company.  There  ia  a 
regular  oceanic  tide  In  the  river  Mobile,  the  ebb 
aiid  flow  of  which  is  about  eighteen  inches.  Id 
1822,  Water  Street  and  the  lot  in  dispute  were 
between  high  and  low  water-mark.  The  city 
of  Mobile,  at  the  coat  of  the  dty,  flUed  up 
Water  Street  to  some  extent,  and  confined  the 
water  at  high  tide  to  the  eastern  edge  of  Water 
Street.  No  evidence  was  offered  to  prove  the 
lota  in  front  of  Fort  Charlotte  were  known 
under  the  Spanish  government  aa  water-loti, 
on  which  improvements  had  been  made. 

The  plaintiffs,  in  the  Circuit  Court,  claimed 
title  under  the  Act  of  Congress  of  20th  May, 
1824,  entitled  "An  Act  granting  certain  tots  of 
ground  to  the  corporation  of  the  city  of  Mob''c, 
and  to  certain  individuals  In  the  ttM  dty." 
Conaiderable  sums  of  money  were  expended  by 
the  pumhasen  of  the  lots  on  the  site  of  Fort 
Charlotte, to  fill  up  the  lots  between  Water  Street 
and  low  water-mark;  and  the  paaaam  aJong 
Water  Street  could  only  be  made  untfl  it  was 
filled  up  by  the  corporation  of  Mobile,  by  logs 
laid  along  the  street  The  lot  In  dispute  had 
been  filled  up  at  a  heavy  expense,  and  the  ten- 
ants of  the  defendant  in  error  bad,  according  to 
t«  an  entry  on  the  books  of  the  corporation  in 


the  improTement  on  the  lot.  One  witness  tes- 
tlfled  that  the  aUkea  In  front  of  the  lot,  when 
•old  by  the  United  SUtea,  ran  to  the  east  of 
Water  Street,  so  that  a  portion  of  the  propertv, 
when  purchased  from  the  United  States,  would 
have  been  within  the  staked  line*  of  the  lot. 
Evidence  was  offered  by  the  defendant  to  prove 
that  in  182S,  and  for  every  year  until  1S36,  taxes 
on  the  lot  had  been  paid  to  the  corporation  of 
Mobile;  that  in  1833,  the  person  in  poasesaion 
l«  L.  ed. 


of  the  lot  had  been  required  *by  the  [*»T 
Mayor  of  Mobile,  to  fill  up  two  place*  upon  il 
with  earth  or  sheila;  and  about  the  same  tim# 
the  corporation  had  advertised  the  lot  for  sal«^ 
for  unpaid  taxea,  which  were  afterwanle  paii 

The  Act  of  20th  May,  1824,  by  its  first  seo- 
tlon,  declare*,  "that  the  right  and  claim  of  th« 
United  States  to  the  lots  known  as  the  Hospital 
and  Bakehouse  lots,  containing  about  toree 
fourths  of  an  acre  of  land  in  the  State  of  Ala- 
bama; and  also  all  the  right  and  claim  of  tba 
United  States  to  all  the  lots  not  sold  or  conflnned 
to  individuals,  either  by  this  or  any  former  act, 
and  to  which  no  equitable  title  exists  in  fa- 
vor of  any  individual,  either  by  this  or  any 
former  act,  between  hig^  water-mark  and  the 
channel  of  the  river,  and  between  Ghureti 
Street  and  north  Boundary  Street,  In  front  of 
the  said  city,  be,  and  the  same  are  herein 
vested  in  the  mayor  and  aldermen  of  the  aaid 
city,"    etc 

The  second  section  of  the  act  dee1are^  'that 
all  the  right  and  claim  of  the  United  SUtea  t* 
so  many  of  the  lots  east  t^  Water  Street,  an4 
between  Church  Street  and  North  Boundary 
Street,  and  now  known  as  water-lota,  as  are  sit- 
uated between  the  channel  of  the  river  and 
the  front  of  the  lots  known  under  the  Spanish 
government  as  water-Iota,  in  the  said  dty  of  Mo- 
bile, whereon  improvementi  have  been  madsw- 
be,  and  the  same  are  hereby  vested  in  the  aev- 
erol  proprietors  or  occupants  of  each  of  the 
lota  heretofore  fronting  on  the  river  MoUla, 
except  in  cases  where  such  proprietor  or  occu- 
pant has  alienated  his  right  to  any  inch  lot  now 
designated  as  a  water-lot,"  etc. 


came  within  the  terms  o 
the  Bpaniah  govmnment  as  water -lots,  aa  used 
in  the  act  of  Congress;"  and  if  proved  that  the 
lot  dalmed  was  east  of  Water  Street,  and  in 
front  of  the  lota  covered  In  the  patenta,  and 
that  had  been  Improved  before  the  passage  ot 
of  the  act,  it  waa  vested  In  the  proprietors  and 
occupants  of  the  lots  held  under  the  patentat 
and  this  although  Water  Street  did  Intervenfr 
between  the  lota  claimed  and  those  held  under 
tbe  patents. 

The  case  waa  argued  by  Mr.  Teat  for  th» 
plaintifli  in  error,  and  by  Mr.  Johnaon  and  Mr. 
Sergeant  for  the  defendant. 

■The  dedslon  of  the  court  waa  given  [*SSS 
upon  the  construction  of  the  Act  of  Congress  of 
1824,  entirely.  The  arguments  of  the  counsel 
on  all  the  otlier  questions  which  were  discussed 
are  therefore  necessarily  omitted. 

Mr.  Test  aold  the  Act  of  Congress  of  1B24  la 
the  foundation  of  the  title  set  up  by  the  plain- 
tiffs; and  If  they  are  not  entltlea  to  bold  or  re- 
cover under  that  aet,  they  hare  no  title  what- 

The  act  was  a  pure  oommerdal  ngnlatlon, 
having  In  view  the  promotion  of  the  conuner- 
dal  bnineh  of  national  Induatry.  It  is  a  part  of 
the  history  of  the  country  that  Mobile  was  one* 
one  of  the  most  sickly  places  on  the  g'.obe.  It 
waa  surrounded  by  Ulonds  and  marehes,  and 
the  banks  of  the  river  were  flat  and  swampyi 
and  from  this  cause  it  was  frequently  visited 
by  the  moat  fatal  duease*.    Thus  U  remained 


•  «• 


Bunnu  Coubt  or  thk  Uxitb  Biatu. 


IwIb  never  extended  into  the  rirer,  or  even  to 
it;  but  the  grantee  waa  bound  to  Ie*Te  a  bank 
w  lidg'iway  aJotig  the  river  margiii.  Wharfs, 
or  landing  place*  were  alwaji  eitablished  by 
miblic  KutAOrit;  i  and  the  ground,  part  of  which 
U  DOW  in  diraute,  had  remained  nnimproved 
until  the  Act  of  1S24  was  paaied. 

Tbe  growing  population  of  the  dtj  of  MO' 
bile,  and  the  fact  that  it  was  the  outlet  of  the 
great  and  increasing  productione  of  the  State 
of  Alabama,  made  it  an  abject  of  particular  in- 
terest with  the  government  of  the  United  States. 
Aa  no  grants  of  land  had  been  made  beyond 
Ugh  wBter-mark,  and  the  improvement  of  the 
low  grounds  between  high  and  tow  water-mark 
was  essential  to  the  health  of  the  dty,  Congresa 

Baaed  tbe  Act  of  1B24,  giving  to  the  owners  of 
«  running  to  the  river,  tbe  ground  in  front  of 
the  aame,  m  which  improvements  had  been 
made.  The  tots  between  Church  Street  and 
North  Boundary  Street,  intended  as  the  moat 
Dorthem  street  of  the  dty,  were  those  eorapre- 
Iwnded  in  the  provisions  of  the  act  of  Con- 
It  was  clearly  Intended  by  tbe  act  of  Con- 
gress to  give  to  the  city,  for  the  purpose  of  im- 
proving and  erecting  wharves  and  landing 
filaces,  all  the  land  on  the  shores  of  the  river, 
rom  Church  Street  to  the  northern  boundary 
of  the  city;  and  not  to  confine  tbe  city  to  the 
ast']  'width  or  location  of  Water  Street,  nor 
to  that  part  of  the  city  where  streets  have  been 
laid  out;  for  that  would  not  have  provided  a 
ivmedy  commeneurate  with  the  evil.  To  the 
dty  was  given  by  the  act  all  the  land  below 
higb  watu''marl[  on  which  no  improvements 
had  been  made,  so  that  not  a  remnant  should  be 
left  from  one  end  of  the  city  to  the  other. 

The  lot  in  controversy  in  this  case  liea,  with- 
out doubt,  in  the  part  of  the  dty  to  wtdch  by 
any  construction  of  the  terms  of  the  statntes 
describing  tbe  property  granted,  applies.  In 
other  cases,  it  may  be  necesaary  to  ascertain 
which  was  meant  by  North  Boundar;  Street; 
but  it  Is  not  in  this. 

Thus  the  title  of  the  plaintifTB  in  error  is 
elearly  made  out,  unless  tbe  defendant  baa  a 
better  title,  under  the  2d  section  of  the  Act  of 
1B24,  or  by  the  Act  of  1818,  under  which  the 
lots  laid  out  on  tbe  dte  of  Fort  Charlotte  were 
sold.  One  of  the  counsel  for  the  defendant  has 
maintained  that  the  defendant  was  the  riparian 
owner  of  this  lot.  This  question  need  not  now 
be  discussed,  as  the  title  under  the  Act  of  1824 
Is  alone  under  examination. 

The  defendant's  counsel  also  say  that  having 
purchased  the  lot  under  the  Act  of  1818,  which 
extended  to  the  river,  and  having  improved  the 
lot  to  low  water-mark,  the  provisions  of  the 
second  section  of  the  act  apply  to  and  give  title 
to  the  property.  This  ia  denied.  It  was  ei- 
nesaly  proved,  that  the  lota  on  which  Fort 
Charlotte  stood  were  not  known  as  water-lots 


and  the  ground  ^puitenant  to  it,  under  the 
8p»n!tb    government,    were    bounded    by    the 
miafgia  ot  the  river. 
Tb«  ab>ect  of  Congress  was  to  ^ve  to  tti« 


owners  of  lots  In  the  old  town  of  HoUle,  irto 
had  improved  them,  the  ground  to  low  water- 
mark for  river  purpoees,  and  to  promote  the 
health  of  the  dty;  but  it  was  not  intended  to 
extend  the  grant  beyond  those  iota  held  under 
Spanish  concesBions,  else  why  confine  tbe  grant 
to  the  owners  of  lots  known  under  the  Spanish 
government  as  water-lots,  whereon  improvs- 
ments  bad  been  msdeT  If  the  lot*  laid  out  m 
the  lite  of  Fort  Charlotte,  and  which  had  been 
sold,  were  intended  to  be  included  in  the  dona- 
tion, why  did  not  Congress  so  declare  in  apt 
words  to  express  that  purpose! 

Mr.  Test  also  contended,  that  by  a  referene* 
to  a  map  exhibited,  'some  ot  the  lota  [*14> 
laid  out  on  Fort  Charlotte  were  clearly  shown 
to  be  out  of  tbe  lines  of  the  ground  included  is 
the  Act  of  1824;  and  he  said  none  of  the  Fort 
Charlotte  lots  could  be  considered  within  th* 
letter  or  spirit  of  the  act,  a*  alt  had  the  sam 
claims.  To  apply  them  to  this  lot,  and  not  to 
all,   was  inconsistent. 

Hr.  Sergeant,  for  the  defendant,  upon  tlu 
title  claimed  under  the  Act  of  Congress  of  IKt, 
contended,  that  the  Act  of  1B24  granted  ths 
lot  in  controversy  to  those  under  whom  <!»• 
tendant  claims;  and  not  to  the  city  of  Alabama. 

The  plaintiffs  claimed,  he  remarked.  enUrely 
and  exclusively,  under  the  Act  of  1824,  which 
operated  as  a  gift,  without  any  consideratios 
whatever.  They  were  not  purchasers.  Neither 
were  they  to  take  for  tbe  public,  but  for  them- 
selves,  for  thdr  own  us*  and  benefit.  It  wss 
incumbent  upon  them,  therefore,  to  make  oat 
their    case,    clearly,    and    without    reasonaU* 

The  defendants,  on  tli*  contrary,  had  an 
equity  before  the  act,  from  profe«ion  with 
claim  of  right,  improvement,  and,  in  fact, 
creation  of  tte  property  by  redeeming  it  fn» 
the  water. 

In  eonttruing  tbia  act,  ttw  whole  of  It  mu*t 
be  taken  together:  and,  further,  any  conatne- 
tion  should  be  vary  cautiously  admitted  that 
would  overturn  a  received  construction  kaf 
acted  upon. 

The  act  ha*  a  twofold  operation  i  it  operates 


it  operates  by  way  of  grant  only,  and  that  grsit 
is  entirely  gratuitous,  being  without  consideiv 
tion.  First,  it  gives,  specifically,  tbe  Bak» 
■      "       -   '  lot,  both  of  tluB 


house  lot  and  the  Hoapital  1 


with  only  this  difference,  that  ths  latter  psU 
for  what  they  got. 

As  to  all  the  rest,  the  grant  to  the  dty  d 
Mobile  is  of  wltat  is  not  otherwise  graaUi 
confirmed,  released,  or  excepted.  The  langnif 
of  the  first  section  is  "not  sold  or  eonOniied  lo 
individuals  either  by  this  or  an;  other  set;' 
and  "to  which  no  equitable  title  exists  In  fsnr 
ol  any  individual,"  etc.  And  then  there  b  tbi 


general  proviso  to  the  whole  act,  "That  ooU- 
ing  in  this  act  contained  shall  be  construed  Is 
affect  tbe  claim  or  claims,  'if  an^  auch  [*fl41 
there  be,  of  any  individual  or  individuals,  sr  <( 
any  body  politle  or  corporate."  The  dty  «t 
I ».,_.,_   ..„.^  ._,.  ._  xinacdw  oC  tiwid,Ii 
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TbM  HATOS,  BKk,  OF  THK  ClTI  OF  UOBILB  T.  EBLATA. 


iMMt  in  the  order  of  grant.  All  tbe  other  gruita, 
WDArmatioDS,  reteaees,  exceptions,  and  pro- 
visos, ar«  to  be  aatisRedi  and  then  the  city  is  to 
talie  what  "right  aod  claim"  there  may  be  of 
the  Unitod  States,  oot  asMrting  that  there  will 

Now,  in  the  first  place,  the  defendant  had  a 
rigbt  by  the  sale  under  the  Act  of  1818,  as  has 
already  been  stated;  which  to  conflnned,  if 
Deceasary,  by  the  Act  of  1B24. 

In  the  next  place,  he  had  an  "equitable  title," 
by  possession,  improrement,  expenditure  ot 
money  and  tabor  in  redeeming  the  land,  con- 
tribution in  taxes,  and  the  like,  repeatedly 
recognised  by  the  United  States  as  the  ground 
of  a  pre-emption  right.  He  has,  especiaUy,  an 
equitable  title  against  the  city  of  Mobile,  who 
not  only  looked  on  while  he  was  expending 
money  and  labor  as  owner,  but  compelled  him 
to  pay  taxes  as  owner  for  the  public  use,  and 
to  contribute  to  the  jiublic  giatificatlon  and 
convenience  by  adorning  the  streets  in  the 
neighborhood  of  his  property;  and  Anally  by 
resolution  ordered  hiin  to  be  prosecuted  as 
owner  for  an  alleged  nuisance  on  his  lot. 

Again,  he  is  within  the  very  words  of  the 
ed  section  of  the  Act  of  1824,  and  within 
the  decision  ol  this  court,  in  Pollard's  Heirs  v. 
Kibbe,  14  Pet.  363.  In  the  bill  of  exceptions 
(Printed  Record,  10)  the  facts  were  submitted 
to  the  jury  by  the  judge,  with  instructions  pre- 
cisely conformable  to  the  act.  The  facts  have 
been  found,  and  upon  those  facts  the  judgment 
.to  right.  With  the  state  of  facts,  judicially 
■ettled,  as  the  record  shows,  the  defendant  was 
clearly  entitled  under  the  act;  and  it  would 
have  been  palpable  error  to  give  judgment 
against  him.  There  was  no  "right  or  claim" 
remaining  in  the  tTnited  States,  and  therefore 
tliere  was  none  granted  to  tbe  dty  of  Mobile. 
It  Is  of  no  importance  that  other  questions 
■rose  and  were  discussed  in  that  court,  or  in 
the  Supreme  Oourt  of  Alabama;  nor  whether 
the  opinion  upon  them  was  right  or  wrong.  If 
the  defendant  was  entitled  to  judgment,  those 
qneations  are  immaterial,  and  this  court  will 
•ffirm  tbe  judgment  upon  its  proper  grounds. 
Tta«  defendant  has  a  perfect  title  under  the  Act 
of  1824,  whether  he  had  a  right  before  or  not; 
and  no  one  can  gainsay  It,  who  claims  by 
142*]  'virtue  of  a  residuary  grant  of  the  same 
act,  aa  the  city  of  Mobile  does. 

It  is  needles*  to  add.  Anally,  that  the  defend- 
ant clearly  bad  a  '^laim"  within  the  proviso  of 
the  act.  He  was  In  actual  possesion  notorious- 
ly claiming  a  right  The  united  States  never 
meant  to  convey  to  the  oity  ot  Mobile  a  capacity 
to  disturb  possessions,  and  carry  on  lawsuits. 
Neitbor  did  they  mean  to  destroy  the  power  of 
Congresa  to  hear  applications  for  relief  from 
^rsona  whoae  claims,  though  Imperfect,  were 
•ntitled  to  equitable  consideration  and  allow- 
Wtee.  Whore  tbe  land  waa  vacant,  and  no  claim 
ma  made  to  It,  it  waa  granted.  Such  a  grant 
■waa  consistent  with  tbe  ordinary  method  of  pro- 
meding.  But  to  part  by  grant  (and  es^ially 
without  consideration  or  equivalent),  with  the 
power  of  doing  liberal  justice  to  claimants  in 
metval  possession,  in  the  usual  way,  would 
■•em  to  be  against  precedent,  policy,  and  rea- 
Mm,  and  in  derogation  of  the  accustomed 
'■civilegea  of  the  citiiien.  The  court  has  not 
Co  Interpreted  Uw  Act  of  US4.  Pollard's  Heirs 
!•  li.  •«. 


V.  Kibbe,  14  Peters,  366.  The  claim  waa  at 
least  such  an  one  as  might  be  presented  to 
Congress;  and  such  an  one,  therefore,  aa  to  be 
within  the  proviso,  according  to  tbe   decision 


This  case  comes  before  this  court  on  a  writ 
of  error  to  the  Supreme  Court  of  Alabama. 

The  plaintiffs  brought  an  action  to  recover 
certain  lots  in  the  city  of  Mobile,  bounded  cast 
by  Commerce  Street,  south  by  Church  Street,  on 
the  west  by  Water  Street,  and  extending  on  the 
east  side  of  Commerce  Street  to  the  channel  of 
the  river.  They  claim  title  under  the  Act  of 
Congreaa  of  tbe  2eth  May,  1824;  and  the  Qr- 
cuit  Court  of  the  State,  in  which  the  action  was 
first  brought,  decided  against  their  title.  That 
decision  was  removed  to  tbe  Supreme  Court  of 
the  State  by  writ  of  error,  where  the  judgment 
of  the  Qrcult  Court  waa  affirmed.  Under  the 
2Gtb  section  of  the  Judiciary  Act  of  1780,  the 
case  is  brought  before  this  court. 

The  firet  section  of  the  above  aet  declares, 
"That  all  the  right  and  claim  of  the  United 
States  to  tbe  lots  known  as  the  Hospital  and 
Balcehouse  lots,  containing  about  three  fourths 
of  an  acre  of  'land,  in  the  SUU  of  Ala-  [*X4S 
bama;  and  also  all  the  right  and  claim  of  the 
United  States  to  all  the  fots  not  sold  or  con- 
firmed to  individuals,  either  by  this  or  any 
former  act,  and  to  which  no  equitable  title  ex- 
ists in  favor  of  any  individual  under  this  or  any 
other  act,  between  high  water-mark  and  the 
channel  ot  the  river,  and  between  Church 
Street  and  North  Boundary  Street,  in  front  of 
tbe  said  city,  be,  and  the  same  ate  hereby 
vested  In  the  mayor  and  aldermen  of  tbe  aaid 
city  of  Mobile,  for  the  time  being,  and  their 
successors  in  office,  for  the  aole  nee  and  benefit 
of  the  said  city  forever." 

The  defendant's  title  waa  acquired  by  pur- 
chase from  tbe  United  States,  at  a  public  sale, 
in  1820.  This  sale  was  made  under  the  Act  of 
Congress  of  the  20tb  April,  1S18,  whidi  gave 
power  to  the  President  to  sell  the  ground  on 
which  Fort  Charlotte,  at  Mobile,  stood.  The 
ground  was  required  to  be  laid  off  into  lots, 
with  suitable  streets  and  avenues,  conforminft 
as  near  as  practicable,  to  the  plan  of  the  dty. 
~  squares  and  parts  of  squares  were  lurreyed 
divided  into  lota,  streets,  etc  By  the 
original  plan  of  the  dty,  a  street  known  as 
Water  Street  was  run  on  the  margin  of  the 
Mobile  River,  and  this  street,  by  the  said  sur- 
vey, was  extended  over  a  part  of  the  site  of 
Fort  Charlotte  along  the  margin  of  the  river. 
No  lots  were  sold  east  of  this  street.  Lota  10, 
11,  12,  and  13,  in  square  1,  lie  immediately 
west  of  Water  Street,  and  are  bounded  by  It 
The  lots  in  dispute  Ue  east  of  Water  Streat, 
and  directlyopposite  tbe  lots  above  nnmbered. 

In  1822,  Water  Street  and  the  property  now 
In  dispute,  were  between  hl^  and  low  water- 
mark. The  corporation  of  the  dty,  hi  ISSS, 
expended  four  hundred  doDara  in  ftlllng  up 
Water  Street;  and  by  the  improvement  conAned 
the  water  at  high  ««  to  una  eastern  ride  of 
Water  Str«eL 

It  was  proved  on  the  trial,  that  In  order  to 

Teclaim  ens  of  the  lots  in  square  2,  east  of 

Watw  StrMt,  the  owner  had  to  fill  up  sevea 
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SuPBun  CouBT  or  ths  Vjnra  Biatbs. 


f«et;  ftnd  that  lie  eonld  not  pua  (long  Water 'and  tb«  commencement  of  th«  suit,  Uw  dt; 
Btrcet  at  that  time  except  with  the  aid  of  log*   taveB  had  be^n  aBseiised  on  the   property  wd 
nnd  other  timbers.    Anotner  witneii  stated  that   ( 
he  purchated  the  lot  west  of  the  lots  in  dispute. 


and  that  be  had  to  fill  up  hia  lot  before  it  could 
be  occupied.  And  other  evidence  was  given  by 
defendant  condudng  to  prove  that  the  eaatem 
line  of  the  lota,  at  die  date  of  the  aale,  waa  be- 
S44*]  low  *hi(^  water-mark,  and  that  the 
oompany  who  purchaced  the  lota,  at  the  aale  of 
the  government,  expended  about  three  thou- 
aand  dollan  for  the  common  benefit  of  their 
property,  and  to  keep  the  water  from  it.  It  waa 
alao  prove  that  after  the  purchaae  of  one  of 
the  lota  In  controveray,  by  Addin  Lewie,  under 
whom  the  defendant  dalma,  he  eauaed  dirt  to 
ha  hauled  upon  it,  and  timber*  were  laid  to 
force  out  the  water  and  fit  the  lot  for  a  timber 
yard.  Charlea  Hatthewe,  who  owned  one  of  the 
Iota  bounded  by  tlie  water,  expended  one  thou- 
•and  dollars  in  filling  up  hia  lot. 

And  to  show  improvements  on  the  lots  in  dia- 
pute  before  1824,  the  defendant  read  from  the 
rMok  of  the  corporation  the  following  entry, 
dated  in  1823:  "Charles  S.  Matthews  having 
improved  his  lot  by  ftllins  It  up,  and  a  stagnant 

Snd  being  occasioned  therebj  at  the  end  of 
urch  Street,  etc."  In  1624,  about  one  half  of 
the  apace  between  Water  Street  and  Commerce 
Street,  waa  subject  to  be  covered  by  water  at 
the  ordina^  tides.  Water  Street  waa  not  opened 
as  low  as  Qiurch  Street  until  1824.  It  appeared 
that  the  defendant  and  those  under  whom  he 
elaims,  had  paid  taxes  on  the  property  to  the 
(Orporation.  That  in  1B24  or  1826,  the  defend- 
ant was  required  to  pay  for  aldewalka  around 
his  lots,  upon  the  aaaeasment  of  the  corporation ; 
and  in  1833  he  waa  required  by  the  mayor  of 
the  city  to  fill  up  two  places  upon  one  of  the 
lota  with  earth  or  shells.  About  this  time  the 
lot  was  advertised  for  aale,  as  the  property  of 
Uatthews,  the  defendant's  tenant,  for  taxes  due 
the  corporationj  which  were  aftenrarda  paid, 
with  the  costa  of  advertising,  etc. 

Upon  these  facta,  the  circuit  judge  charged 
the  jury,  "That,  If  the  lots  speclSed  in  the  pat- 
ants  10,  11,  12,  etc,  were  proved  to  have  been 


lots  known  tinder  the  Bpanlsh  government  aa 
water-lota,'  aa  uaed  In  the  act  of  Congress;  and 
if  proved  that  the  Iota  claimed  were  cast  of 
Water  Street,  and  in  front  of  the  lots  covered 
by  the  patenta,  and  that  they   had  been   Im- 

f roved  before  the  passage  of  the  Act  of  1B24, 
hey  ware  vested  in  the  proprietora  and  ooeu- 
pants  of  the  lota  held  under  the  patents;  and 
this,  although  Water  Street  did  intervene  be- 
tween the  lots  claimed  and  those  held  under  the 
patenta.  And  the  oourt  further  charged  the 
JniT,  that  "U  the  proof  showed  the  property 
145*]  *to  have  been  assessed  in  1823,  by  the 
dtj  anthoritfes.  at  four  thousand  dollars,  and 


recently  at  eighty -eight  thouaand  dollara,  and 
that  ths  improved  value  resulted  from  the  labor 
of  Charlea  Hatthewa;  that  if  in  August,  1823, 


the  mayor  and  aldermea,  in  reference 
the  lots  in  disputa,  had  on  their  minutes  used 
thla  Unguaft,  via.i  Whereas  Charles  Matthews 
has  eommeneed  to  Improve  hia  lot  by  filling  up, 
ete^  and  that  a  eommittee  was  organised  to  in- 
quire Into  •  Bolsance  connected  vrttb  ttM  \ot^ 


property  sad 
collected  from  Matthews;  and  that  he  bad  been 
required  by  an  ordinance  of  the  mayor  and 
aldermen  to  make  sidewalks  along  this  lot,  and 
had  so  done;  that  Matthews  had  by  a  wrlttsa 
notice  issued  by  the  mayor,  been  required  t« 
fill  up  some  low  places  on  said  lot,  to  abate  a 
nuisance  thereon,  and  that  this  property  wsi 
advertised  for  sale  aa  the  property  of  Matthew*, 
in  one  of  the  city  papers,  for  the  nonpayment 
of  city  taiea  asscsBed  thereon ;  and  that  subM- 
quently  Matthews  had  paid  such  taxes  into  tb« 
city  treasury;  that  the  facts  estopped  the  plain, 
tin  from  asserting  any  pre-exiating  title  nadcr 
the  act  of  Congreas." 

The  plaintiffs  counsel  requcated  the  judge  to 
charge  the  jury  "that  If  they  believed  the  fscti 
were  proved  as  contended  tor  by  them,  that 
the  ptaintiO's  were  entitled  to  a  verdict  is  thdr 
favor;  which  the  Judge  refused  to  do." 

In  their  opinion,  the  Supreme  Court  of  Ala- 
bama do  not  give  a  construction  of  the  Act  c( 
1824,  under  which  the  plaintiffs'  right  is  as- 
serted; but  consider  the  respective  rights  and 
powers  of  the  federal  and  State  govenunenti 
arising  under  the  federal  Constitution,  and  th* 
compact  entered  into  on  the  admlssIOD  of  tha 
State  of  Alabama  into  the  Union.  The  powir 
of  the  Spanish  monarch  over  the  soil  and  nav- 
igable waters,  when  the  territory  was  under  Us 
dominion,  is  alao  considered  and  illustrated; 
and  the  doctrines  of  the  common  law  as  ami- 
cable to  the  subject  are  examined;  and  by  tsis 
course  of  reasoning,  the  court,  among  other  eoa- 
clusions,  decide  that  the  Act  of  1B24  is  void,  u 
Congress  had  no  power  to  grant  the  property  ti 
dispute. 

The  reault  of  this  inveatigatlon  waa  the  af- 
firmance of  the  judgment  of  the  Circuit  Oonit 
And  so  far  as  regards  the  question  before  us,  K 
is  immaterial  by  what  process  of  reasoning  tbi 
'Supreme  Court  of  Alabama  came  to  [*]4I 
this  conclusion.  Their  opinion  constltutea  is 
part  of  the  record,  and  ts  not  properly  a  part  of 
the  ease.  We  must  look  to  the  points  raised 
by  the  exceptions  in  the  Circuit  Court,  as  tls 
only   questions   for  our  consideration   and  ds- 

Both  parties  set  up  a  ri^t  under  the  Act  of 
1824.  It  Is  the  foundation  of  the  plaintilV 
title;  and  the  defendant  relies  upon  it  as  sane- 
tlonlng  his  claim.  Now,  no  construcUoa  ol 
this  act  can  favor  the  hostile  pretensions  of  botk 
parties;  and  if  the  true  construction  of  it  sbsO 
gtva  no  title  to  the  plaintiffs,  this  controvenj 
Is  at  an  end.  And  in  this  view  it  is  unneciissfj 
to  inquire  into  the  constitutionality  of  tba  act 

The  defendant  Insists  that  bis  right  is  saae 
tioned  by  the  second  section  of  the  above  act, 
which  nrovides  "that  all  the  right  and  dsia 
of  the  United  States  to  so  many  of  the  lota  of 
DTOund  east  of  Water  Street,  and  betwMi 
Church  Street  and  North  Boundary  Street,  m« 
known  as  water  lots,  aa  are  situated  hetwsM 
the  channel  of  the  river  and  tbc  front  af  tk 
lots  known,  under  the  Spanish  govenimeat,  M 
water-lots,  in  the  said  city  of  Mobile,  wbeissa 
improventetits   bare    been    made,    be,    anl  0»     I 
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Ui  rigfct  to  any  rack  lot  now  dMignatcd 
wttt«r-lot,  etc" 

This  court  mve  ioiim  eoosidFratioo  to  the 
conBtractian  of  thi*  >ection  in  ttie  cue  of  Pol- 
lud'e  Heir*  v.  Kibbe,  U  Peters,  353;  and  there 
waa  a  diveraity  of  opinion  among  the  judges 
on  the  Bubject.  It  must  b«  admitted  that  the 
■cctlon  waa  loosely  drawn,  and  ita  meaning  may 
b«  aomewhat  involved  in  doubt. 

Some  doubt  haa  been  expresaed  whether  tlie 
Improvemenla  required  were  to  have  been  made 
on  the  front  or  water-lot.  But  we  think  thej 
must  be  made  on  the  latter.     The  right  relin- 

Sjuiahed  by  the  United  States  waa  to  the  water- 
ota  lying  "eaat  of  Water  Street,"  "and  be- 
tween (£ureb  Street  and  North  Boundary 
Street,  now  known  ai  water-lota,  aa  ara  situ- 
ated between  the  channel  of  the  river  and  the 
front  of  the  lots  known  under  the  Spanish  gor- 
emment  aa  water* lots,  in  the  said  dty  of 
UoUle,  whereon  improvements  have  been  made." 
Now,  jt  will  be  obserred  that  all  the  words  be- 
tween the  words  "water-lots"  firat  u»ed  in  the 
14 1*]  above  'sentence,  and  the  word*  "whereon 
improvementa  have  been  made,"  are  only  de- 
aenptive  of  the  locality  of  the  water-lota  to 
which  the  ri^ht  was  relinquished.  And  if  thia 
be  the  case,  it  foUowi  that  the  improvementa 
refer  to  the  water,  and  not  the  front  lota  And 
we  think  a  reasonable  conatmction  of  the  act 
requires  the  improvements  to  have  been  mads 
or  owned  by  the  proprietor  of  the  front  lot,  at 
the  time  of  ita  paaaa^.  Being  proprietor  of 
the  front  lot,  and  having  improved  the  water- 
lot  opposite  and  eaat  of  Water  Street,  conatl- 
tnt«  the  conditiona  on  which  the  H^t,  if  any, 
under  the  statute  vests. 

In  hia  charge  to  the  jury,  the  judge  laid 
down  theae  conditiona  in  clear  terma;  and  in- 
atructed  the  jury,  if  the  facta  brought  the  de- 
fendant witlun  them,  that  they  ahould  find 
•gainst  the  plalotiffa.  The  jury  ^d  so  find, 
and  thie  la  coneluaiTe  aa  to  the  facte  of  the 
case:  and  the  only  inquiry  remains,  whether  by 
any  poaaible  conatruetion  of  the  aot,  in  view  of 
theae  facta,  any  right  under  it  can  be  aaaertad 
by  Uie  plaintflTB. 

A  atatute  so  badly  drawn  as  to  reat  a  right 
to  the  same  property  in  hostile  claimants,  would 
In  itself  be  a  nullity.  Exceptionable  and  in- 
TOlTed  aa  the  language  of  thia  statuta  may  be, 
It  ia  not  obnoxious  to  thia  objection. 

The  fint  section,  under  which  alone  can  the 
plaintiffs  pretend  to  have  any  color  of  right, 
axeepta  from  its  proviaions  "lots  sold  or  con- 
firmed to  individuals,  either  by  that  or  any 
former  act,  and  to  which  an  equitable  title  ex- 
iata  in  favor  of  any  individual  under  that  or 
any  other  act."  This  exception  embraces  the 
right  of  the  defendant,  as  found  by  the  jury; 
and  ahows  that  however  obscure  some  pointa 
of  the  act  may  be,  its  provieiona  are  consistent. 

As  this  is  decisive  of  the  case,  it  is  unnec^s- 
aan  to  notice  the  instruction  prayed  for  by  the 
plaintiffs  In  the  Circuit  Court;  and  which  the 
court  refused  to  give.  It  was  asked  In  affirm- 
ance, gensrally.  of  the  plainti/Ta'  right. 

The  judgment  of  the  Supreme  Court  of  Ala 
bama,  which  afiirma  the  judgment  of  the  Cir- 
cuit Court  of  that  SUte,  la  affirmed. 

Hr.  luntire  Catron; 

Thia  is  a  writ  of  error  prosecuted  to  reverse 


the  decision  of  the  Supreme  Court  of  Alabama, 
In  an  action  correaponding  to  an  ejectment. 
The  firat  question  is,  haa  tms  court  jurisdiction 
■under  the  twenty-fifth  section  of  the  [*X4S 
Judiciary  Act!  Both  parties  claim  under  a 
private  Act  of  Congress  of  the  £6th  of  May, 
1824.  If  granted  to  the  corporation  of  Mobile, 
the  land*  between  high  water-mark  and  the 
channel  of  the  river,  !n  front  of  the  dty:  the 
premises  sued  for  are  included  within  the  lim- 
its. The  decision  of  the  State  court  waa  againat 
the  right  claimed,  on  the  part  of  the  plaintiffs, 
first.  The  defendant  set  up  a  claim  under  the 
second  section  of  the  same  act,  because  he  had 
improved  the  premises  before  1824,  and  when 
he  waa  an  alienee  from  the  proprietors  of  tbs 
front  lots  west  of  Water  Street. 

Second.  He  insisted  that  the  dty  was  es- 
topped to  set  up  a  daim  under  the  act  of  Con- 
gress; because  the  defendant  had  improved  the 
lot,  and  been  recognized  aa  owner  by  the  cor- 
poration, in  various  ways. 

The  plaintiffs  having  read  the  act  of  Con- 
gress aa  a  grant,  and  proved  the  defendant  tn 
posaesBion,  asked  the  court  to  instruct  the  jury, 
that  if  they  believed  the  facts  were  proved,  aa 
contended  for  by  them,  they  were  entitled  to  a 
verdict;  which  instruction  the  court  refused: 
and  a  verdict  was  rendered  for  the  defendant, 
and  judgment  given  in  the  Circuit  Court  for 
him,  to  which  a  writ  of  error  was  prosecuted 
to  tJie  Supreme  Court.  One  error  aaugned  la, 
"That  the  charge  of  the  Circuit  Judge  denies 
that  the  United  States  had  power  to  grant  the 
premises  in  question."  On  this  aaaignment, 
there  waa  a  Joinder — that  there  was  no  arror. 

Hie  plaintiffs'  title  Is  act  out  in  the  recordt 
and  upon  this  title  and  upon  the  last  assign- 
ment of  error,  is  the  opinion  of  the  Supreme 
Court  of  Alabama  exclusively  founded.  The 
opinion  ia  before  us,  and  maintains  that  the 
Act  of  1824  is  void;  aa  did  a  most  labored  ar- 
gument here,  on  the  part  of  the  defendant  in 
error.  To  meet  the  opinion,  this  cause  waa 
avowedly  brought  into  this  court,  by  the  cor- 
poration of  the  dty  of  Mobile;  it  is  concluuva 
in  the  State  courta  against  the  title  of  the  dty, 
and  that  of  its  aliencea,  to  a  vast  amount  of 
property  held  under  the  Act  of  1B24;  and  I 
think  it  is  our  duty  to  meet  the  question;  if  wo 
do  not,  the  decision  will  remain  the  law  of  Ala- 
bama. The  whole  title  of  both  sides  is  aa  set 
forth  In  the  record;  and  it  waa  quite  proper  in 
the  Supreme  Court  of  Alabama  to  commence 
with  the  examination  of  the  plalntiffa'  fint; 
and  if  found  void,  to  declare  'that  the  [*24t 
plaintiffa  could  only  recover  on  the  atreugth  of 
thdr  ovm  title,  and  refuse  to  examine  the  ad- 
versary title  of  defendant. 

The  charge  of  the  Circuit  Court  on  any  other 
point  was  not  noticed;  nor  do  I  see  how,  in 
another  ease,  the  corporation  can  more  promi- 
nently present  the  question  on  the  validity  of 
the  act  of  Congress,  so  aa  to  bring  it  before  this 
court  for  final  decision.  First,  or  last,  thia  la 
not  to  b«  avoided. 

That  the  whole  case  is  before  this  court,  will 
be  seen  by  reference  to  Barland  v.  Ross,  1  Pe- 
ters, 604.  There  both  sides  derived  title  under 
an  act  of  Congreaa.  The  defendant's  claim 
was  roiected  on  a  construction  given  to  the 
plaintiff's  patent  and  entry.  It  recogniccd  the 
case  of  Matthews  v.  Zaoe,  4  Cranch,  3B2,  aa 
951 
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luTiDg  •ett1«d  th«  doctrine  tlwt  irh«r«  both 
■idea  claim  under  uti  of  CongreM,  and  come 
to  this  court  under  the  twenty-flfth  section  of 
th«  Judidarj  Act,  for  their  coDstniction,  the 
court  proeeeda  on  the  whole  case;  and  for  either 
side.  The  court  say:  "The  third  article  of  the 
Constitution,  when  considered  in  connection 
with  tlie  statute,  will  give  it  a  more  extensive 
conatruction  than  it  might  otherwise  receive. 
It  i>  supposed  that  the  act  (17S9,  sec.  25)  in. 
tends  to  give  this  court  power  of  rendering  unj. 
foiin  the  construction  of  the  laws  of  the  United 
SUtM,  and  the  decision  of  rights  and  titles 
claimed  under  those  lawa.'  This  deciwon  was 
made  in  IBOB. 

The  eaee  of  Borland  v.  Ross  waa  this: 

Borland  claimed  by  a  patent,  dated  October, 
1830,  founded  on  an  entry  of  1807. 

The  defendant  claimed  under  a  patent  dated 
In  ISIB. 

The  Stat«  court  adjudged  the  younger  patent 
the  better  title;  it  waa  coupled  with  the  entry 
—giving  the  title  date  from  1B07.  This  court 
says:  By  the  Constitution,  the  judicial  power 
shall  extend  to  all  eases  arising  under  the  Con- 
stitntion  or  laws  of  the  United  States,  and 
treaties  made,  or  to  be  made  under  their  au- 
thority; and  where  the  construction  of  a  statute 
of  the  United  States  ia  drawn  in  question,  and 


reversed  or  affirmed,  by  this  court.  The  court 
hald,  that  aa  both  parties  claimed  under  the 
act  of  Congress,  the  case  of  Matthews  r.  Zane 
governs. 

SftO*]  The  point  was  more  prominently  pre- 
sented tn  Wilcox  T.  Jackson,   IS   Peters,   S09. 

A  pre-emption  claimant  took  old  Fort  Dear- 
borne,  at  Chicago.  He  got  a  certificate  from 
the  register  of  the  land  office;  on  this  he  sued 
in  the  State  Circuit  Court  in  Qlinois.  A  spe- 
eial  verdict  set  ont  all  the  facts.  The  defend- 
ant waa  a  military  officer  in  the  fort.  The 
United  Statea  resiated  the  claim,  because  it  was 
insisted  the  fort  waa  appropriated  land.  On 
the  special  verdict,  and  on  the  broad  facta  re- 
ferred to  the  court  by  the  juiy,  the  Circuit 
Conrt  gave  judgment  for  the  defendant.  A 
writ  of  error  waa  prosecuted  to  the  Supreme 
Court  of  niinois.  That  court  pave  judgment 
for  the  plaintiff.  Then  the  United  States,  '" 
the  name  of  Wilcox,  prosecuted  a  writ  of  ei 
to  this  court  under  tne  twenty-fifth  section  of 
the  Judiciary  Act. 

We  examined  the  cause  precisely  aa  the  Su- 
preme Court  of  niinois  had  done;  that  ie,  on 
the  entire  record  presented  by  the  special  ver- 
dict. 

On  what  ground  the  court  below  had  founded 
ita  Judgment,  WB  only  knew  by  ita  opinion  pro- 
duced to  US.  We  reversed  the  judgment,  and 
lendercd  one  for  the  defendant,  we  declared 
the  entry  m  which  the  plaintiff  founded  his 
notion  void,  on  a  conBtruction  of  the  acta  of 
Congress  governing  the  case ;  following,  to 
some  extent,  Martin  v.  Hunter,  I  Wheat.  30G, 


■  been  turned  into  a   special   verdict,  and 
ttere  would  not  be  a  shade  of  differenoe  In  the 


On  this  ffoijA  there  was  no  doubt  entor- 
tained  in  PoUard'a  Heirs  v.  Kibbe,  14  Peter*,  O. 
With  this  explanation  we  will  proceed  to 
the  merits,  and  first  inquire,  whether  the  claim 
of  the  defendant  can  be  sustained  under  his 
title  from  the  purchasers  of  the  Port  Charlotte 

Ciperty.  By  the  Act  of  April,  IBIS.  land 
WB,  7fifl,  the  President  was  authorieed  to 
cause  Fort  Charlotte  to  be  abandoned,  and  the 
land  on  which  it  stood  to  be  surveyed  and  laid 
off  into  lots,  with  suitable  streets  and  avenues, 
conforming  aa  near  aa  might  be  to  the  original 

Elan  of  the  city  of  Mobile;  and  on  the  eurvey 
eing  completed,  a  plot  thereof  was  to  be  re- 
turned to  the  Secretary  of  the  Treasury,  and 
another  to  be  furnished  *to  the  officer  [*ZS1 
authorized  to  dispose  of  the  lots,  by  the  Presi- 
dent; the  lota  were  to  be  advertised  and  «>ld 
as  other  public  lands  of  the  United  States,  and 
a  patent  waa  to  be  issued  for  each  lot. 

The  loU  were  laid  off,  aa  also  the  street*. 
Water  Street  was  located  next  the  bay,  and  the 
lots  nearest  the  water  fronted  that  street  on  the 
west;  the  lots  were  neither  surveyed  nor  suld 
east  of  Water  Street.  High  tide  flowed  up  to 
the  street,  and  in  part  covered  it;  but  east  of 
it  there  was  a  wide  flat,  covered  from  a  foot  to 
eighteen  inches  deep,  when  the  tide  was  in;  but 
when  out,  free  from  water  to  the  channel  of 
the  Mobile  River.  Thia  flat  was  eaaily  re- 
claimed by  embankmenta,  and  filling  up;  sind 
waa  obviously  the  ground  on  which  a  great 
part  of  the  city  would  soon  be  located.  Re- 
claiming lands  from  the  water  through  that 
aection  of  country,  is  the  common  practice,  and 
was  deemed  a  matter  of  course  in  this  instance. 
The  purchasers  of  the  Port  Charlotte  lota  west 
of  Water  Street,  foreseeing  the  value  of  the 
property  east  of  it,  seized  on  the  flooded  lauda 
on  the  assumption  that  they  were  entitled  to  go 
to  the  channel  of  the  river,  aa  riparian  owners 
of  the  front  on  the  shore;  a  ' 
tion,  sold  to  ""  " 
lying  east  o 

been  filled  up,  and  there  are  several  streeta  east 
of  Water  Street.  It  is  manifest  that  the  Unit- 
ed States  only  sold  the  lots  laid  olT  (for  each  of 
which  a  patent  waa  isaued),  i«aerving  the  land 
next  the  channel  of  the  river:  in  regard  to 
which,  the  Supreme  Court  of  Alabama  say :  "tht 
defendant  does  not  rely  upon  his  riparian  propri- 
etorship, as  entitling  him  to  the  land  eaat  of 
Water  Street;  nor,  indeed,  could  he  inuat  on  It 
with  success,  aa  the  Fort  Charlotte  lota  were 
not  bounded  by  the  river,  but  had  other  fixed 
metes  and  bounds."  Nor  waa  it  possible  that 
the  land  seized  upon  and  sold  to  Matthewa, 
could  follow  as  an  incident  to  the  patent,  for 
two  additional  reasons:  First,  had  the  purchase 
been  to  the  river,  or  bay  of  Mobile,  in  tarma, 
the  boundary  would  have  been  limited  to  hi^ 
water-mark.  Such  is  the  rule  (aa  I  think), 
beyond  eontroverey,  in  regard  to  all  our  ter- 
ritory acquired  from  Fpain.  So  the  Supreme 
Court  of  Alabama  held  in  Hagner  v.  Campbell, 
8  Porter's  Rep.  24.  So  It  has  held  in  other 
cases.  It  is  the  established  law  of  property  te 
that  State.  Second,  Water  Street  waa  reaerved 
next  the  bay,  and,  being  public  property,  all 
the  incidents  *of  accretion  (had  any  ao-  (*S51 
crued)  would  have  belonged  to  the  public,  and 
not  to  the  owners  of  lots  west  of  the  interven- 
ing atreet  On  this  point  the  great  Batturr 
PCMM    1«. 
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NWS,  at  New  Orleans,  tamed.  Bee  Dubignef'B 
BipoM,  22,  6S,  69.  Gnrier  eUimed  to  have 
purchuwd  to  the  river  HisBiaaippi,  and  the 
ebum  waa  resiated,  on  the  ground  that  he  had 
only  purchased  to  the  highway  lying  on  the 
bank  of  the  river.  The  queation  waa,  who 
■hould  have  the  accretiona.  The  case  waa  de- 
cided on  the  fact  that  Gravier'a  purchase  of  the 
Jeauit'e  property  was  bounded  by  the  bank, 
and  that  the  road  run  over  hi*  property,  as  an 
easement.  2  Hall's  law  Journal,  2B5;  5  Hall's 
Law  Journal,  1  and  113i  Angel  on  Tide-waters, 
>pp.  107,  Hr.  Livingston's  argument.  The 
fact  that  Water  Street  waa  reserved  to  the 
United  States  is  undisputed  in  tfaia  eaae,  and  is 
conclusive  ol  any  claim  east  of  the  intervening 
atre«t,  in  the  purchatera  of  the  Fort  Charlotte 
lota.  The  defendant's  title  can  therefore  derive 
no  aid  from  this  source, 

2.  Did  he  derive  title  by  force  of  the  Act  of 
1824  T  The  court  below  held  that  the  act  waa 
inoperative,  for  want  of  power  in  Congress  to 
pass  title  of  the  lands  between  Water  Street 
knd  the  channel  of  the  river;  and  the  corpora- 
tion of  the  city  of  Mobile,  ijeing  the  plaintiff, 
oould  not  recover  (ae  actor)  for  want  of  title. 
That  the  United  States  acquired  the  title  to 
lands  flowed  by  tides,  by  tbe  treaty  with  Spain, 
U,  of  course,  admitted.  That  they  had  power  to 
grant,  up  to  the  adoption  of  the  constitution 
of  Alabama,  in  181S,  ia  also  admitted  in  the 
opinion  under  revisw.  That  tbe  Spanish  king 
could  grsnt  lands  under  tide-water,  is  free  from 
doubt,  and  the  United  States  acquired  by  ces- 
sion all  his  powers  over  the  vacant  soil.  But 
the  lands  flowed  by  the  tides  are  dsimed  for 
the  State  of  Alabama  as  a  part  of  her  sovereign 
rights. 

To  comprehend  the  nature  of  the  claim  some 
l*W8  and  facts  must  be  stated.  When  the  Ala- 
bama territory,  in  181B,  proposed  to  form  a 
State  government,  Congress  psaeed  an  act  (ch. 
171),  to  authorise  tbe  formation  of  a  State  con- 
stitution, and  proposed  several  conditions  for 
the  adoption  of  the  convention,  which  were 
adopted  SB  part  of  the  constitution ;  and  amongst 
others,  it  was  agreed  with  the  United  States, 
"That  the  people  of  Alabama  forever  disclaim 
■U  right  and  title  to  the  waste  or  unappropri- 
ated lands  lying  within  the  SUte;  and  that  the 
Mme  shall  remain  at  the  sole  disposition  of  the 
United  States." 

IBS']  *"2.  That  all  the  navigable  waters 
within  the  State  shall  forever  remain  public 
hl^wayi,  and  free  to  the  citiiens  of  that  State 
and  the  United  States,  without  any  tax,  duty,  or 
impoat,  or  toll  therefor,  imposed  by  that  State." 

The  constitution  of  Alabama  was  presented 
to  Congress  for  recognition;  and  on  the  14th  of 
December,  1819,  it  was  resolved,  "That  tbe 
State  of  Alabama  shall  be  one,  and  is  hereby 
declared  to  be  one  of  the  United  States  of 
America,  and  admitted  into  the  Union  on  an 
«qual  footing  with  the  original  States,  in  all 
nspoeta  whatever."  By  the  acceptance  of  the 
conditions  on  the  part  of  the  United  states,  it  is 
considered  clear,  says  the  Supreme  Court  of 
Alabama,  "That  the  navigable  waters  of  this 
State  have  been  dedicated  to  the  common  use 
of  the  people  of  tbe  United  States;  but  perhaps 
it  may  be  considered  as  questionable  what 
•Ktent  of  soil  is  embraced  by  the  dedication. 
We  think  It  must  be  so  mudi  ground  mm  is 


covered  with  water,  not  only  at  low  bot  at  higk 
tide." 

The  court  then  proceeds  further  to  declare, 
"That  the  Act  of  1824  vested  no  title  in  the 
corporation  of  Mobile,  for  the  reason  that  the 
State  of  Alabama  was  admitted  into  the  UnicHi 
on  the  footing  of  the  migina!  States.  That  the 
original  States  l^  their  colonial  charters  bad  the 
right  of  property,  in  ba^s  and  amu  of  the  se«; 
this  they  retained,  and  it  can  only  be  interfered 
with  by  the  federal  government,  under  the 
right  to  regulate  commeice,  so  far  as  to  preserve 
a  free  navigation.  The  United  States,  then,  may 
be  said  to  claim  for  the  public  an  easement  for 
the  transportation  of  merchandiae,  etc.,  in  the 
navigable  waters  of  the  original  States;  while 
the  right  of  property  remaina  in  the  States." 

"The  original  States  possessing  this  interest 
In  the  waters  within  their  jurisdictional  limit*, 
the  new  States  cannot  stand  upon  an  ei^uid 
footing  with  them  as  members  of  tbe  Union, 
if  the  United  States  still  retain  over  their  navi- 
gable waters  any  other  right  than  Is  necessary 
to  the  exercise  of  ita  constitutional  powers.  To 
recapitulate,  we  are  of  opinion;  First.  That  the 
navigable  waters  witUn  this  State  have  been 
dedicated  to  tbe  use  of  the  dtiEena  of  the  United 
Statea,  so  that  it  is  not  competent  for  Oongresi 
to  grant  a  right  of  property  in  the  same. 
Second.  The  navigable  waters  extend  not  only 
to  low  water,  but  embrace  all  the  soil  that  ia 
within  the  limits  of  high  water-mark.  Third. 
By  the  acts  of  Congress  'regulating  the  [*364 
surveys  and  disposal  of  the  public  lands,  Uu 
federal  government  has  renounced  the  title  to 
the  navigable  waters  and  tbe  soil  covered  by 
them;  consequently  the  plaintiffs  cannot  rs> 
cover  on  the  ground  of  a  dedieation  to  the  usaa 
of  the  city  under  the  Act  of  1824,  which  is  an 
enactment  of  a  later  date.  Fourth.  The  original 
States,  in  virtue  of  their  royal  ohartera,  are 
entitled  to  the  right  of  property  in  the  navi- 
gable waters  within  their  territory,  while  tha 
public  are  only  entitled  to  an  easement,  to  be 
provided  for  under  that  provision  of  the  federal 
Constitution  which  authorises  Congreu  to  reg- 
ulate commerce,  etc.  Alabama  is  admitted 
into  the  Union  on  an  equal  footing  with  tha 
original  States;  and,  of  consequence.  Is  entitled 
to  the  right  of  property  In  the  tide-waters 
within  its  limits.  Fifth.  By  the  admission  of 
Alabama  into  tbe  Union,  without  a  reservation 
of  the  right  of  property  in  the  navigable  waters, 
the  State  suoeeeded  to  all  the  right  of  the  Unit- 
ed States,  except  so  far  as  it  was  reserved  by 
the  federal  Constitution  in  some  of  ita  grants, 
or  its  retention  was  neoessary  to  enable  the 
federal  government  to  exercise  ita  delegated 
powers.  Having  attained  these  conclusions,  it 
will  follow  that  the  act  of  1824  is  inope^aUvl^ 
and  confers  no  title  upon  the  plaintiffa." 

That  the  original  States  acquired  by  the  Rev- 
olution the  entire  rights  of  soil,  and  of  sovsr- 
eignty  is  most  certain.  And  if  it  be  true  that 
Alabama  was  admitted  on  an  equal  footing  In 
reg;ard  to  the  rights  of  soil  with  the  original 
States,  sbe  can  hold  tbe  high  lands  equally  with 
the  land  covered  with  navigable  waters;  and  so 
can  nine  other  States  equally  hold,  to  the  titter 
destruction  of  all  claim  to  tbe  lands  faeretofori 
indisputably  recognited  as  belonging  to  the 
United  Statea,  *M  being  «  eonunon  (us&  <A  «te 
Urnn*.  ^^ 
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The  elkDH  liiMrted  inta  the  constitution  of 
Alktwma,  reaerving  th«  right  of  property  to  the 
United  States,  as  a  compact  with  them,  em- 
kkces  land!  under  water  as  emphatically  as 
tboM  not  covered  with  water;  but  if  no  gtipula- 
thm  BkTing  the  interest  of  the  United  States 
bad  been  made,  they  would  have  had  just  as 
much  right  to  their  private  property  a*  an  in- 
dividual had  to  hi*.  Tliey  hold,  aa  a  corpora- 
tion, an  individual  title. 

The  Constitution  of  the  United  States  pro- 
Tides,  "that  the  Congress  shall  have  power  to 
dispose  of,  and  make  all  needful  rules  and  reg- 
ulations respecting  the  territory  or  other  prop- 
aB5*]  trtj  beloi^ng  'to  the  United  Sttttes; 
ftad  nothing  in  this  GcoiBtitution  shall  b«  sooon- 
strued  as  to  prejudice  any  claims  of  the  United 
8Ut«s,  or  of  any  particular  SUte."  This  is  the 
panuDount  law  oi  the  land,  by  for«e  of  which 
tbe  pntdio  domain  In  Alabsma  was  held  and 
goveraeid,  and  which  needed  no  aid. 

Neither  did  Congress  cede  it  by  stipulating 
Uwt  the  navigkble  rivers  should  m  highways. 
That  such  rivera  are  common  for  the  purpoees 
<rf  navigation  and  commerce,  in  the  widest 
•ttnee,  is  free  from  doubt;  that  Alabama  has 
Jurisdiction  nod  power  over  them,  tbe  same  as 
the  original  St«M*  have  over  their  navigable 
wntwn,  is  equally  clear.  Yet  It  does  not  follow 
that  the  fee  of  the  shores,  banks,  and  soils 
under  water  Is  in  the  State  of  Alah«ma.  The 
United  States,  as  owner,  can  do  no  act  to  ob- 
struct the  free  public  use  of  the  waters,  more 
than  a  private  owner  of  the  soil  under  water 
could  obetruct  tbe  navigation.  The  individuBl 
owner  in  fee  of  the  bottom  of  a  navigable  river, 
can  cultivate  and  take  out  the  shell  fish  or  tbe 
minerals  from  tbe  bed;  nor  can  it  be  doubted 
that  the  United  States  may  pursue  veins  of 
silver,  tin,  lead,  or  copper,  under  tbe  bottom  of 
n  bay,  the  river  Mississlpjtl,  or  a  ^reat  lake;  at- 
tbough  tbey  could  not  impede  m  any  degree 
their  navlntion.  So  may  the  assignees  or 
lessees  of  the  United  States  do  the  same.  Kor 
can  it  he  otherwise  in  regard  to  the  oc..upation 
at  the  lands  between  high  and  low  water-mark. 
The  Delta  of  Mississippi,  the  greater  part  of 
Bast  Florida,  mucb  of  Alabama,  and  also  of  the 
8t*te  of  Mississippi,  have  lands  covered  slightly 
with  the  flow  of  high  water;  these  lands  are 
subject  to  be  redeemed  by  embanlcments ;  they 
amount  to  some  millions  of  acres ;  many  of 
them  are  of  the  best  rice,  indigo,  and  even 
sugar  and  cotton  lands  on  this  contioent. 
Immense  bodies  of  land  are  flowed  by  the 
great  lakes,  and  subject  to  be  redeemed;  and 
yet  more,  many  parts  of  the  shores  of  the 
great  river  Mississippi,  from  the  mouth  of  the 
iDsaourl  to  the  ocean,  are  annually  flowed  by  a 
tlda  of  its  own ;  and  the  lands  are  redeemed  by 
levees  from  the  water  until  the  vessels  on  its 
snrface  float  above  redeemed  plantations  that 
have  been  submerged  for  months  every  year; 
and  that  were  submerged  in  1819,  when  it  is 
supposed  the  United  States,  by  implication, 
eeded  all  the  flowed  lands  within  her  limits  to 
Alabama.  Embankments  to  exclude  the  water 
S5f*]  are  almost  as  common  on  the  banks  *of 
she  Mississippi  River,  and  in  the  Delta  of 
eountrj  embraced  by  its  mouths,  as  are  fences 
ta  other  parts  of  the  country  to  protect  the 
snp*  from  animals;  and  it  is  not  ia  the  reach 
•I  probability,  or  ol  belief,  that  Congress^  by 


an  orendgfat,  lurTeiidered  all  flowed  landn  t* 
tbe  SUtes  in  which  they  lie;  or  that  it  vrae  !«■ 
tended  to  cede  to  the  new  States  the  right  to 

Erohibit  the  construction  of  forts  and  defenses 
T  the  United  States,  on  the  public  lands  below 
the  high  water-mark.  I  imagine  it  baa  never 
occurred  to  anyone,  that  a  purchase  of  the 
soil  from  the  Stato  of  Louisiana  was  necessary 
before  work*  within  the  flow  of  tide-w»ta 
could  be  constructed  for  the  defense  of  the 
mouths  of  the  Mississippi  River.  The  idc*  is 
new;  and  the  assumption  leading  to  such  a 
consequence,  startling.  It  is  certainly  not  so 
in  Alabama.  To  cut  off  every  pretense  of  the 
kind.  Congress  asked  Alabama,  when  she  en- 
tered the  Union,  to  disclaim  all  right  and  title 
to  the  uns,ppropTiated  and  waste  lands  lying 
within  the  State,  and  that  the  same  should 
remain  at  the  sole  disposition  of  the  United 
States;  and  to  this  Alabama  bound  herself  ia 
the  most  solemn  manner  by  her  constitutioB. 
The  claim  set  up  for  her,  on  this  ground,  hu 
therefore  no  just  foundation. 

The  Supreme  Court  of  Alabama  tlto  h<rfd* 
that  by  the  several  set*  of  Congress,  regulntiog 
the  surrey  of  the  public  lands,  it  ia  proridea 
those  which  border  on  navigable  riven  shall 
not  Include  within  their  lines  any  part  of  the 
shore;  and,  therefore,  the  feder^  government 
has  renounced  the  title  to  the  navigeble  water*, 
and  the  soil  covered  by  them. 

The  United  States  have  surveyed  tbe  shores 
of  the  tide-waters,  great  lakes,  and  certainly 
the  banks  of  the  great  rivers  to  a  wide  extent. 
Prom  the  flrst,  shores  and  banks  of  rivers  have 
been  the  boundaries  of  fractional  sections; 
large  quantities  of  land  have  been  sold  and 
are  now  In  the  market,  within  the  high  water- 
mark; many  ev.Mi  on  the  Alabama  River. 
On  the  Mississippi,  most  of  the  fractions  sre 
partially  overflowed-  Towns  and  villages  on 
the  banks  of  the  river  are  partly  within  the 
high  water-mark,  resting  on  patents  from  the 
United  States;  or  on  conOrmed  French  and 
Spanish  claims.  Scarcely  any  are  exempt  from 
this  supposed  infirmity  of  title  when  situated 
on  tide-water  or  on  the  larger  rivers,  and  this  U 
especially  so  in  regard  to  the  towns  on  the 
Mississippi,  within  the  range  of  country  sold 
out  by  the  'United  States.  Indeed,  one  [*aST 
town,  at  tbe  mouth  of  the  Ohio,  is  entirely 
below  high  wBtrr-mark,  and  secured  by  em- 
bankment; so  that  it  1*  idle  to  adduce  the  prac- 


under  water,  and  between  high  and  low  water- 
mark, in  many  instances,  for  public  use;  and 
subject  to  grant  by  special  acts  of  Congress. 
That  this  is  so,  we  need  go  no  further  than  the 
city  of  Mobile  for  evidence.  The  British  gov- 
ernment made  a  grant  to  William  Richardson, 
in  ISS7,  fronting  on  Mobile  River,  one  hundred 
and  forty  poles,  but  bounded  by  the  river.  In 
1807,  the  Spanish  governor  at  Pensacola  con- 
firmed the  same  to  John  Forbes  ft  Company, 
extending  to  the  channel  of  the  river.  ThlB 
grant  was  void  for  want  of  authority  in  the 
governor  to  make  it,  the  country  having  been 
ceded  to  the  United  States.  Garcia  v.  Lee,  IS 
PeUrs,  611.  The  Act  of  1819  (Land  Laws, 
7481,  granted  it  by  confirmation  to  -lohn  Forbes 
t  Company.  It  lies  at  the  city,  ia  two  hundi«4 
and  ^zty-tbree  acres  on  tbe  high  land,  and  wai 
relers  1«. 
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Kdludgtd  >  good  tItiB  tn  Hagan  et  bI.  t.  Ckmp- 
tMU,  bj  the  Supreme  Court  of  Alabama.  8 
Paten,  I  to  2S.  So  in  Pollard'e  Heira  t.  Kibbe, 
14  Peters,  36S.  The  mum  came  to  this  court 
from  the  Supreme  Court  of  Alabama.  That 
eoiirt  held  that  the  Act  of  1S24,  above  referred 
to,  conferred  the  better  title  on  the  defendant. 
Thia  court  reversed  the  decision,  because  the 
land  In  dispute  was  excepted  from  the  act;  and 

declared  that  the  Private  Act  of  the July, 

1836,  vested  the  title  in  fee  in  Pollard's  Heirs, 
the  plaintiffs  in  Uie  suit.  Tbe]r  are  now  in  as 
grantees,  by  force  of  the  private  act,  under 
the  sanction  of  our  decision.  The  land  lies 
Mist  of  Water  Street,  and  was  covered  with 
water  at  high  tide;  tJie  laine  as  the  land  in 
controversy'. 

If  Congress  had  no  power  to  grant,  the  Act 
of  1836  is  v<^d  and  our  decision  wrong,  as 
waa  that  of  the  Supreme  Court  of  Alabama  in 
the  same  casei  for  thej  held  the  previous  Act 
of  1S24  waa  a  valid  grant,  llany  of  the  flowed 
lands  must  have  private  owners.  The  old 
Statea  are  in  the  constant  habit  of  granting 
them;  in  some  they  are  supposed  to  M  of  al- 
most equal  value  with  all  the  high  lands;  so  it 
was  confidently  asserted  in  the  argument  of 
the  canse  of  Martin  v.  Waddell,  in  regard  to 
New  Jersey.  The  great  oyster  banks  are  certain- 
ly worth  many  millions  of  dollars  in  that  State, 
and  are  fast  becoming  private  property.  If  the 
X&8*]  *United  States  cannot  make  titles,  the 
new  Statea  must  make  them.  The  dty  of  Ha- 
bile, on  the  river  front  two  squares  deep,  is 
without  title  if  it  be  true  that  the  Act  of  1824 
is  void  for  want  of  power  in  the  United  States 
to  give  title.  I  think  it  clear  that  the  ossump- 
tioD  of  abandonment,  because  of  the  mode  of 
surveying  the  public  lands,  cannot  be  main- 
tained. 

Nor  has  Alabama  a  better  founded  or  more 
plausible  claim  to  the  lands  between  high  and 
low  water-mark,  on  the  ground  that  she  was 
adiiiitted  into  the  Union  on  an  equal  footing 
with  the  original  States.  What  was  the  con- 
dition of  these  States  (the  old  tbtrteen)  when 
they  entered  the  Unionf  In  Massachusetts 
(including  wliat  is  now  Maine]  al!  the  right 
of  soil  to  lands,  bo  far  as  the  sea  ebbed  and 
flowed,  by  the  colnnial  charter  (to  the  extent 
of  one  hundred  rods)  was  in  the  owners  of 
the  shores;  and  although  the  charter  was  an- 
■ulled,  the  right  waa  maintained  as  the  common 
law  of  the  SUte  at  the  Revolution.  The  law 
and  decisions  are  found  in  Angel  on  Tide- 
water, 108;  and  In  Dane's  Abr.  604,  698. 

So  in  New  Vork,  lands  were  held  under  tide- 
water, eepccially  about  the  city,  by  individual 
Utios.  Mayor,  etc.,  v.  Scott,  1  Cainea'  Rep. 
fi43. 

So  It  was  in  West  New  Jersey,  and  to  a 
great  extent  In  Pennsylvania  and  Maryland. 
The  authorities  will  bs  found  In  Martin  v. 
Waddell,  decided  at  this  term.  It  waa  only  in 
those  States  where  the  royal  charters  had  been 
•urrendcred  or  forfeited  to  the  crown,  and 
in  which  no  grants  to  flowed  lands  had 
been  made  (tf  any  such  there  were),  that  they 
devolved  on  the  State  as  a  consequence  of  the 
K«volution.  That  mud-flats  were  then  held 
tn  private  property  In  every  State  of  the  Union 
can  hardly  be  doubted.  If  one  was  in  this 
eondition.  It  is  eoougb  for  oui  purpose.  In 
40  I>.  ad. 
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MaasachuBcttB  they  were  all  thus  held.  tf 
Alabama  came  in  ''on  the  same  footing"  with 
Masaacbusetts,  then  all  the  mud-flats  may  be 
held  in  private  property  also  in  Alabama. 

The  stipulation  in  the  ordinance  of  1787,  and 
which  is  repeated  in  the  resolution  admitting 
Alabama,  guaranteeing  to  the  new  State  e^uid 
rights  with  the  old,  referred  to  the  political 
rights  and  sovereign  capacities  left  to  the  old 
States,  unlmpairea  by  the  Constitution  of  the 
United  States;  and  which  were  cottflrmed  to 
them  by  that  instrument.  Whilst  territories, 
the  people  inhabiting  the  'countries  [*lft9 
now  composing  the  new  States  were  subject  to 
the  will  of  Congress;  unrestrained  further  than 
restrictions  were  Imposed  by  the  federal  Cob> 
stitution;  and  bv  compact,  where  the  land* 
had  been  ceded  b^  an  original  State,  or  1^ 
treaty,  when  acquired  from  a  foreign  nation. 
The  power  of  Congress  was,  and  now  is,  in  the 
territories,  almoat  abaolute.  From  this  power, 
the  territory  is  withdrawn,  to  the  same  extent, 
on  entering  the  Union,  that  the  original  State* 
were  exempt,  when  they  formed  the  Conatlta* 
tion:  having  equal  capacities  of  self-gOTero- 
ment  with  the  old  States,  and  equal  beneflta 
under  the  Constitution  of  the  United  State*. 
This  is  the  extent  of  the  guarantee.  That  aoeh 
and  all  of  the  States  have  sovereign  power  mtr 
their  navigable  water*  above  and  below  the 
tide,  no  one  doubts.  And  it  is  just  as  free 
from  doubt,  that  the  shores  and  banks  of  aueh 
waters,  and  the  mud-flata  flowed  by  them,  are 
the  subject  of  private  ownership.  The  prop- 
erty cannot  be  appropriated  to  the  obstruction 
or  injury  of  the  public  use  in  the  water,  further 
than  the  State  government  permits;  and  if  it  ii 
attempted,  the  obstruction  may  be  abated  as  a 
nuisance.  Whether  the  Bay  of  Mobile  has 
been  obstructed,  is  not  a  matter  of  inquiry:  no 
one  pretends  that  it  has  been;  the  question  Ii, 
could  the  flat  between  high  water-mark  and  the 
channel  of  the  river  be  gmnted  by  the  individ- 
ual owner,  the  United  States?  That  It  could, 
is,  I  think,  free  from  doubt;  and  that  the  Act 
of  IB24  is  valid,  and  passed  the  title  to  the  cor- 
poration of  Mobile,  unlets  the  defendant's 
premlHS  were  excepted  from  the  grant  by  tha 
act. 

The  first  section  vests  in  the  mayor  and 
aldermen  alt  the  lands  between  high  water 
mark  and  the  channel  of  the  river.  In  front  of 
the  city,  that  lie  below  North  Boundary  Street 
and  above  Church  Street.  From  which  general 
grant  are  excepted  by  the  second  section  lots 
on  which  improvements  had  been  made  lying 
east  of  Water  Street  and  fronting  the  water- 
lots,  during  the  Spanish  Dovemment,  lying 
west  of  Water  Street.  The  Improved  property 
was  by  the  act  vested  In  the  proprietor  or  oc- 
cupant of  the  lot  fronting  and  opposite  on  the 
west  of  the  street;  or  in  the  purchaser  of  tha 
:w  lot  from  the  owner  of  the  old  one. 

That  the  improvement  must  have  been  onthn 

eastern  and  new  water-lot,  is,  to  mv  mind, 

in  from  the  reading  of  the  act;  so  it  has  been 

d  by  the  courts  of  Alabama,  as  appears  by 

:  case  'of  Pollard's  Heirs;  that  this  [*3e0 
has  been  the  construction  of  the  act  by  the  par- 
ties Interested,  ii  manifest  from  all  the  eontrft- 
in  regard  to  this  property,  and  those  at 
whose  instance  the  act  was  passed  are  the  beat 
Judges  of  its  meaning.  12  Wheat.  SOD.  The  old 
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Into  wen  0^7  refemd  to,  to  give  localitr  to 
tlw  new  In  cue  ol  tziitiiig  improve menta  ewt 
of  Water  Street.  If  the  proprietor  (which 
Btwni  owner)  of  fht  old  lot  had  iroproved  <» 
the  flftt  in  front  of  it,  then  he  wm  entitled  by 
the  act  to  an  equal  width  extending  to  the 
ehftnnel  of  the  river,  u  compenaation  for  hie 
Inprovement.  The  Fort  Chariotte  lot*  were 
•old  to  a  company,  and  they  improved,  before 
1S24,  In  front  of  aix  of  them;  and  aold  to 
Chariot  L.  Mattheve,  who  continued  improV' 
Ing  in   1823   and    18E4;    and  haa   oeeuped   the 

Cmiaea  linee;  and  he  and  hia  tenanta  defend 
auit.  The  property  waa  valued,  for  the 
porpoM  of  taxaUon,  at  eighty-eight  thousand 
doUara  at  the  time  of  the  trial ;  ft  waa  worth 
only  four  thouaand  dollara  In  1823,  and  it  waa 

t roved  the  InertaMd  value  naulted  from  the 
ibor  of  Charlee  Matthewa. 
The  Circuit  Court  ehargea  the  Jury  (amoogat 
other  charge)  nhat.  If  the  lot  apedfled  in  the 

Ctenta,  10,  II,  18,  etc,  were  proved  to  have 
HI  hounded  by  hi^  water-mark  at  the  time 
of  the  purchaae,  then  they  came  within  the 
tome  of  lota  known  under  the  Spaniah  govern 
ment  aa  water  lota,  aa  uaed  in  the  act  of  Con- 
sresa;"  and  if  it  waa  proved  that  the  lot  claimed 
waa  eaat  of  Water  Street,  and  in  front  of  the 
lota  covered  by  the  patenta,  and  that  had  been 
improved  before  the  paaaage  of  the  act,  it  waa 
veated  In  the  proprietora  and  occuiMUita  of  the 
loU  held  under  the  patenta;  and  thia,  although 
Water  Street  did  intervene  between  the  lota 
claimed  and  thoee  held  under  the  patenta.  The 
charge  it  ikemed  eorrect  The  objection  that 
the  landa  in  front  of  the  Fort  Charlotte  loU  did 
not  paas  by  the  act  of  1824,  haa  nothing  in  It. 
The  firat  and  aeeond  aectiona  refer  to  the  same 
premiaea;  the  fint  covera  all  the  landa  between 
high  water-mark  and  the  channel  of  the  river. 
and  lying  between  Church  Street  to  North 
Boundary  Street;  of  thia  there  can  be  no  doubt; 
and  the  exceptiona  In  the  aeeond  aection  apply 
to  every  part  of  the  grant,  made  by  the  arat. 
On  thaoe  grounda  the  Judgment  ahould  be  af- 


WILUAH  B.  HALLETT,  Executor  of  Joehua 
Kennedy,  Deceased,  Defendant  in  Error. 

Conatruction  of  land  In  Mobile  extending  from 
hirfi  water-mark  to  channel  Of  the  river — 
elaim  of '  -•'■ *  '"* 


IT  of  adjacent  lot. 


talo  IndlTldaala  la  Ue  tatd  city.  Bfid.  that  tUt 
let  wa»  within  tbe  cmpilona  of  thr  Art  of  1SS4: 
and  DO  rlftit  to  tha  aaae  wa*  Tciltd  In  the  ^Xj  *t 
UoUle  bt  the  act 

[N  error  to  the  Supreme  Court  of  the  State 
of  Alabakma. 
The  caae   waa  argued  hj   Hr.  Teat  for  tbe 
ilaintiSa  in  error,  and  by  Hr.  Key  aad  Mr. 
ieigeant  for  the  defendant  In  error. 

Hr.  Juatioe  Htetn  delivered  the  opinion  of 
the  court; 

Thia  ease  la  brought  here  t?  a  writ  of  enor 
from  the  Supreme  Court  of  Alabama.  Tbe 
plaintiffa  elaim  title  under  an  act  of  Congreaa, 
and  tbe  dedeion  of  the  State  court  waa  againat 
the  title;  which,  under  the  twenty-fifth  aeetioM 
of  the  Judiciary  Act,  givea  Jnriadiction  to  tUa 

The  plaintiffa  bron^t  thdr  action  of  treapaaa 
to  try  the  title  to  a  lot  of  ground  in  the  dty  of 
UoMIe,  tiounded  aa  followa:  Commencing  at 
a  point  on  St.  Loda  Street,  in  aaid  dty,  a^ty- 
aii  feet  weat  of  the  comer  of  St.  Lonia  and 
Water  atreeta;  thence  north  twenty-five  dweei 
weat  to  tbe  tine  dividing  the  Price  claim  from 
the  Orange  Grove  claim;  tlience  parallel  with 
St.  liouia  Street  eaatwardly  to  the  channd  •( 
the  river;  thence  along  the  channel  of  the  rirar 
to  a  point  meeting  tM  line  formed  by  the  ex- 
tenaion  of  the  northern  boundary  of  St.  I«tda 
Street;  thence  along  tlie  north  boundary  of  St. 
Louia  Street  to  the  place  of  beginning;  with 
certain  specified  exception*. 

•On  the  trial,  the  foUowing  UH  of  f»*» 
eiceptiona  waa  takeni  "Thia  cauae  waa  tried 
at  the  Mobile  Orcuit  Court,  of  April  Term,  etc. 
and  it  waa,  among  other  things,  proved  that  tbe 
premiaea  which  were  claimed  under  an  Act  of 
Congreaa,  entitled  'An  Art  granting  certain  lota 
of  ground  to  the  corporation  of  the  city  of  Mo- 
bile, and  to  certain  individuals  of  aaid  dty,' 
passed  2etfa  Hay,  1824,  were  aituated  north  of 
St  Louia  Street,  and  were  bounded  on  the  weat 
by  high  water-mark,  and  eaat  by  the  channel 
of  tbe  river;  and  that  the  defendant  waa  claim- 
ant, in  poasBMion  of  the  land  lying  immediatdy 
west,  and  which  extended  from  some  eertaia 
boundary  eaatwardly  to  the  river,  and  which 
he  held  by  a  Spaniah  grant,  confirmed  by  the 
United  State*.  It  waa  proved  further  that  in 
the  y^r  1824,  and  at  the  time  of  passing  tbe 
act.  Water  Street  terminated  below  St.  Louia 
Street;  and  that  In  front  of  the  lands  whid)  it 
was  proved  the  defendant  poaaesied  in  the  di- 
rection. Water  Street  waa  not  extended  or  ea- 
tabliahed,  nor  waa  it*  future  courae  of  direc- 
tion known,  or  in  any  way  determined  os. 
Whereupon  the  court  charged  the  jury,  that 
by  the  true  construction  of  the  act  of  Congre— , 
the  corporation  of  Uobite  are  not  entitled  t* 
the  premiaea  in  qneation,  becanae  the  defend- 
ant posaeaaed  by  grant  originating  from  tbe 
Spanish  government  the  adjacent  land  extand- 
ing  to  tbe  river  Mobile,  and  the  claim  of  the 
corporation  waa  for  land  immediately  weat  of 
it,  extending  from  Wgh  water-mark  t«  tb« 
channel  of  the  river,  to  wUeh  eharga  the  plain- 
tiff* excepted." 

The  Irt  aection  of  the  Art  of  ISE4  veaU  la 
the  mayor  and  aldermen  of  the  city  of  Mobile, 
for  the  time  being,  and  thdr  sueceason  fa 
office,  for  the  aola  uae  and  banafit  of  tbe  dty. 


Thb  Hayoi,  iTC,  or  nx  Cm  or  Uobili  t.  Hauxti. 


St*te«  to  ftll  the  lota  ngt  lold  or  conflnned  to 
Indindiula,  aitliBr  b^  that  or  ati^  former  act, 
Hkl  to  which  no  equitable  title  ezi*ted  in  favor 
of  «n  Individual,  under  that  or  any  other  i 
batwMU  high  water-mark  and  the  channel 
tlw  river,  ^d  between  Church  Street  and  North 
BonndiLtT  Street  in  front  of  the  eiij. 

And  the  aecond  section  of  tlie  aet,  which 
liDqulshe*  the  claim  of  the  United  Statea  to  the 
proprietoia  of  front  lota  oertain  water-lota 
which  they  had  improved  excepta  from  the 
(nenttion  of  the  law,  caaea  "where  the  Span- 
at  government  had  made  a  new  grant,  or  or- 
itt  at  ■urvev  for  the  tame,  during  the  time  at 
Its*]  whidi  *theT  had  the  power  to  grant 
Uh  aamei  in  which  case,  the  right  and  claim 
of  the  United  States  ihkll  be,  and  is  hereby 
vasted  itt  the  perion  to  whom  such. alienation, 
gruit,  or  order  of  anrvn,  was  made,  or  in  his 
I^nl  representative.  Provided,  that  nothing 
ia  the  act  contained  aball  b«  construed  to  affect 
tka  claim  or  claims,  U  anjr  auch  there  be,  of 
■■y  iodividuftl,"  etc 

From  both  aectioni  of  the  above  aet.  It  will 
Im  peroeived,  that  CongrcBa  carefully  guarded 
kguust  any  interference  with  existing  rights. 
Ib  the  flrat  section,  lots  sold  or  conQrmed  to 
individuaii,  either  bv  that  or  any  former  act 
to  which  an  equitable  title  exiated  in  favor  of 
Mty  individual,  were  eicrpted  from  the  opera 
tiou  of  the  act;  and  the  proviso  to  the  second 
■action  declares  that  the  act  shall  not  be  so 
eonatruad  M  to  affeet  the  daima  of  any  indi- 
TidnaL 

From  the  UU  of  exceptions.  It  appears  that 
the  defendant  was  in  possession  of  toe  land 
eantn>veTsy  under  a  Spanish  grant,  which  w 
eonflnned  by  the  United  Statoa;  and  that  the 
Uwd  extended  to  the  Habile  River.  It  was 
tkea  within  the  exception  in  the  Act  of  1824, 
■■d  no  right  vested  in  the  plaintiffs.  We  think, 
therefore,  that  the  instruction  of  the  (Srcuit 
Osort  to  this  effect  was  right. 

The  tn^ment  of  the  Circuit  Court  was  af- 
faued  by  the  Supreme  Court  of  Alabama,  and 
«  nfflnn  the  Judgment  of  the  latter  court. 

Vt.  Justice  Catron,  dissenting; 

I  diseent  from  the  principal  opinion  on  sev- 
«al  grounds.  It  is  impossible  for  me  to  aacer- 
tain  from  the  few  [acts  atated  in  the  record, 
whether  the  land  in  controversy  lies  in  front  of 
Uw  dty  of  Mobile,  as  it  existed  In  1824.  It  is 
fuite  probable  it  lies  north  of  any  established 
etfcet  running  weat  from  the  bay,  at  date  of 
th*  aet  of  Congreas  under  which  the  corpora- 
'  '    ~ ;  and  it  Is  clear  that  such  street  is 
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elnded  the  premises  sued  for  to  authorize 
corery  on  the  strength  of  their  own  titlej  as 
thay  could  not  rely  upon  the  weakness  of  that 
of  tbeir  adversary.  Until  this  was  done,  the 
nOidity  of  the  statute  of  the  United  SUtes 
9C4*]  could  not  be  drawn  in  question  in  'the 
Btftte  court.  It  must  apppar  upon  the  face  of 
the  record,  1.  That  surh  a  quFStioa  might  have 
nrftea;  and  2.  That  it  was  actually  made;  and 
$.  That  it  was  decided-  For  the  rule,  1  refer 
t«  It.  «d. 


to  the  case  of  Armstrong  r.  The  Treasurer  tt 
Athens  County,  decided  at  this  term.  Suppose 
it  appeared  by  the  record  that  the  land  lay 
miles  above  the  dty  as  it  existed  in  1824,  and 
yet  the  State  court  had  seen  proper  to  declare 
that  the  act  of  Congress  was  void,  could  this 
court  take  jurisdiction  to  examine  and  reverse 
the  State  decision!  I  think  not.  No  question 
on  the  validity  of  the  act  could  in  such  ease 
have  been  properly  raised  or  dedded,  because 
the  act  of  CouKress  had  no  application  to  ths 
premlsea  sued  for.  It  rested  on  the  plainUffs 
in  error  to  show  in  the  bill  of  exceptions  the 
facts  that  could  give  rise  to  the  question;  we 
cannot  infer  the  facts,  to  give  this  court  juris- 
diction under  the  2Gth  section  of  the  Aet  of 
1789.  If  it  be  true,  that  the  making  auch  a 
question  at  the  bar,  and  its  decision  by  the 
State  court,  give*  jurisdiction  to  this  court, 
then  the  validity  of  this  act  of  Congress  may 
be  drawn  in  question  in  any  caae  when  the 
State  court  sees  proper  to  give  an  abstract 
opinion  in  regard  to  it. 

It  is  supposed  the  description  of  the  premises 
in  the  declsration  can  be  referred  to  fn  this 
case,  to  aid  the  bill  of  exceptions^  which  in 
itself  is  not  pretended  to  be  suffident  to  raise 
the  question  on  the  validity  of  the  act  of  Con- 

gess.  The  declaration  is  allegation,  not  proof, 
is  not  referred  to  by  the  exceptions;  no  fact 
stated  in  it  is  recogniied  aa  proved  by  the 
conrt.  The  bill  of  exceptions  states  that  the 
plftintiFTs  claimed  under  the  Act  of  1624;  that 
the  premises  claimed  by  plaintiffs  were  north 
of  St.  Louis  Street,  were  bounded  on  the  west 
by  high  water-mark,  and  east  by  the  channel 
of  the  river;  and  that  the  defendant  was  claim- 
ant in  possession  of  the  land  lying  immediately 
west,  and  which  extended  eaatwardly  to  the 
river;  and  which  he  held  under  a  Spanish 
grant;  and  that  Water  Street,  in  1824,  did  not 
extend  so  far  north  aa  the  front  of  the  land 
claimed  by  defendant;  and  this  is  aU  it  states. 
I  deem  it  wholly  inadmissible  in  this  court  to 
assume  jurisdiction  under  the  twenty-fifth  aec- 
tion,  by  inference.  But  if  it  could,  I  should 
infer,  rather,  that  the  land  in  dispute  lay  north 
of  the  front  of  the  dty,  when  the  grant  was 
'made,  than  the  reverse,  because  Water  [*1S5 
Street  did  not  extend  so  far  north  at  that  time 
Second.  If  the  premises  are  dtuate  south  of 
North  Boundary  Street,  as  It  existed  in  1824, 
then,  I  have  no  doubt,  the  corporation  took 
title  by  virtue  of  the  act  of  that  year;  notwith- 
standing that  the  land  of  the  dcfenilaDt's  testa- 
tor, Kennedy,  fronted  on  the  shore  of  the  river, 
and  was  bounded  by  the  high  water-mark. 
The  Mobile  Bay  is  an  arm  of  the  sea,  where 
the  tide  flows  and  reflows,  and  is  part  of  the 
ocean;  and  Is  navigable  In  the  sense  of  the 
term  as  applicable  to  such  waters.  The  diores 
between  the  high  and  low  water -marks  bdonged 
to  the  King  of  Spain,  and  passed  to  the 
United  States  by  our  treaty  with  France,  In 
1803,  as  the  King  of  Spain  held  them;  unless 
they  had  been  granted  by  the  king  before  the 
cession  to  France,  or  at  least  before  they  wer* 
ceded  to  the  United  States,  in  1803.  In  regard 
to  title,  no  difference  exists  between  the  high 
lands  and  those  flowed  by  the  tide.  The  Act 
of  1S24  granted  the  lands  between  ordinary 
high  water-msrk  and  the  channel  of  the  river 
the  corporation  of  Mobile.  .Tfae.blU  ,qf  ^- 


Swum  OuvR  OT  THB  UimB)  BrAm, 


I  la  effect  aUUs,  *°rhat  the  defendant 


•  the 


thftt  the  high  wkter  mark 
mn  betweeB  the  grant*. 

I  eoneuT  with  mj  brethRD  of  the  nwjoritj, 
tt^t  if  tha  defendut  wtu  in  poaseBsion  of  the 
Und  In  ooQtroveraj  under  a  conflnned  SpaDish 
gruit,  that  thea  luch  Spanish  grant  fe  excepted 
from  the  Aot  of  1824;  and  that  this  ia  the  true 
conatruetion  of  the  act,  a*  thli  court  held  in 
Pollard'a  Ueln  v.  Kibbe;  and  it  matter*  not 
wh«i  the  Spanish  grant  «aa  made,  so  that  it 
vaa  before  Spain  lurrendered  the  countrj  to 
tha  United  Statea,  for  although  «uch  grant  waa 
void,  atUl  the  Aot  of  1S24  inUnded  to  except 
it.  Thla  ia  the  aettled  doctrine  of  the  court  on 
the  eonatruction  of  tbe  act. 

But  m7  brethren  and  mjself  differ  aa  to  the 
fact;  we  cannot  go  out  of  the  record;  and  this 
ezplicitlr  itates  that  the  eastern  boundarr  of 
tti«  defeodant'e  land  was  tbe  western  boundary 
of  that  sued  for  bj  the  plaintiffs;  and  it  is  al- 
20S*]  most  tbe  atHj  explicit  'statement  in 
the  Wl  of  exceptiona.  The  eaaa  did  not  turn 
in  the  eourta  below  on  a  conBict  of  boundarri 
but,  obvioualj,  on  the  grounds  assumed  in  the 
case  of  the  same  plaintiffs  against  Eilava,  aa 
will  be  aeen  herealter. 

Aa  DO  right  to  the  tM  below  high  water- 
mark waa  claimed  for  the  defendant,  further 
discussion  on  thii  point  might  be  dispensed 
withj  yet,  as  the  New  Jereey  caa«  of  Martin  ». 
(Vaddel  has  just  been  argued  for  the  third  time 
in  this  court,  and  the  doctrine  of  riparian  righta 
waa  very  fully  presented,  and  aa  the  author- 
ities are  at  hand,  a  alight  reference  to  them  will 


dividual*  when  they  front  on  the  shoreB  of 
tide-waters,  is,  that  they  go  do  further  than 
ordinary  high  water-marli;  and  if  the  grant  ex- 
tends over  the  tide-water,  taking  the  high  land 
on  both  sides,  the  land  under  water  does  not 
pats  by  the  ordinary  terms  of  grant,  applicable 
to  high  lands;  because  the  soil  under  tide- 
waters is  a  public  sovereign  ri^ht,  and  an  estate 
to  itself,  in  the  sovereign,  held  in  trust  for  the 
public  use,  separate  from  the  high  land.  This 
is  the  settled  doctrine  in  England,  aa  will  be 
seen  by  the  case  of  The  Royal  Fishery  of  the 
Baune,  in  S  James  1,  reported  by  Sir  John 
Davy,  149;  and  by  Angel,  in  his  Treatise  on 
Tidewaters,  App.  3S,  ed.  of  1826. 

The  case  waa  recognized  as  sound  taw  by  the 
Court  of  King's  Bench  in  Carter  v.  Murcot, 
Burr.  Rep.  21B2,  in  which  it  Is  said,  "That 
navigable  rivers,  or  arms  of  the  tea,  belong  to 
the  crown,  and  not  Uke  private  rivers  to  the 
land. owners  on  each  side;  and  therefore  the 
presumption  lies  the  contrary  way  in  the  one 
case  from  what  it  does  in  the  other.  Here,  in- 
deed. It  lies  prima  facie,  on  tbe  side  of  the  king 
and  the  public."  "The  case  of  The  Boyal  Sal- 
mon Fishery  in  the  Kiver  Baune,  in  Sir  John 
Dory'R  Rpporta,  is  agreeable  to  thu;  and  it  ia  a 
rtry  food  case." 
*#0 


Tfca  aame  doctrine  has  baea  ■ktiltalatd  b 
Maaaaohusetta,  aa  will  be  aeon  by  the  eaaa  of 
Storer  v.  Freeman,  6  Mass.  Rep.  43S.  In  that 
State,  a  local  peculiarity  exista  which  is  ai- 
plained  by  the  court. 

So  in  New  York.  Palmer  v.  Bioka,  t  Johni. 
133;  Mayor,  etc.,  of  New  York  v.  Scott,  I 
CaJnes'  Rep.  354.  And  in  many  auhMquent 
cases  this  rule  of  construction  ia  recoKnicnl. 

•I  imderatand  the  same  ml*  to  apply  [*94I 
by  force  of  the  laws  of  Spain  to  the  Spaniib 
grant  under  which  tbe  defendant  Hallett  elaimi. 
So  the  Supreme  Court  of  Alabama  held  ia 
FTagan  v.  Campbell,  8  Porter's  Ala.  Rep.  1,  U. 
And  aee  Mayor,  etc.,  of  Mobile  v.  Ealava  (oein. 
ion  of  Supreme  Court  of  Alabama).  And  I  M 
disinclined  on  thia  point  to  look  beyond  the  it- 
dalona  of  the  State  court  of  Alabama,  it  pown 
to  look  beyond  it  exiata  in  thia  court,  on  ttk 
particular  point,  which  I  doubt. 

The  defendant  having  no  right  of  aoU  to  tka 
pruniaea  sued  for,  the  next  mquiry  la,  eouM 
Congress  grant  the  land  below  high  wattr- 
markt  That  the  United  States  acquired  tbe 
right  of  soil  from  Prance,  by  the  Treaty  ot 
1803,  ia  not  open  to  question;  and  that  a  mod- 
flat  flowed  by  tide<wat«r  is  the  subject  of  grsat 
by  the  government  to  an  individual,  I  think, 
cannot  well  be  doubted  by  anyone  acquahittd 
with  the  southern  country;  when  snch  valushia 
portions  of  it  are  mud-flats,  in  the  constaat 
course  of  reclamation. 

That  the  King  of  England  oould  so  grant  ii 
tbe  American  colonies,  and  that  the  States  e( 
this  Union,  where  the  rights  of  soil  are  govemed 
by  the  common  law,  can  tbua  grant,  ia  not 
an  open  qnestion.  The  dty  of  New  York,  by 
the  king's  charter  of  1730,  and  by  legialativt 
acts  of  the  State,  holds  a  large  body  of  land  ia 
and  about  tbe  city  that  was  formerly  entirelj 
below  high  water -mark,  and  that  ia  but  alight^ 
reclaimed  at  this  day;  as  will  be  seen  by  1 
Kent's  Com.  T,  8fi. 

And  I  understand  it  to  be  the  settled  doctriu 
In  Alabama  that  the  United  States  haa  powa 
to  grant  the  lands  from  high  water-mark  to  tlw 
channel  of  the  river  Mobile,  previous  to  the 
formation  of  the  State  constitution.  So  th» 
Supreme  Court  Of  that  State  held,  in  Hagan  v. 
Campbell,  above  cited.  But  the  ground  si- 
sumed  by  that  court,  amongst  othera,  is,  thit 
by  the  adoption  of  the  State  Constftutioo,  sal 
its  acceptance  by  Congress,  the  right  of  aoti  ts 
all  lands  flowed  by  tides  passed  to  the  State 
government  by  implication,  aa  an  incident  ts 
the  State  sovereignty.  And  on  the  same  prindpl* 
waa  the  present  cause  decided  by  that  court; 
for  they  certify  in  the  record  before  ua,  "That 
the  opinion  delivered  in  the  ca«e  of  The  Hajer, 
etc.,  of  Mobile  v.  Eslava,  at  thia  term,  u  de- 
cisive of  the  present.  The  consequence  la,  that 
the  'judgment  of  the  Circuit  Court  ia  [*>•■ 
free  from  error,  and  must  be  affirmed.* 

The  caa«  of  the  Mayor,  etc,  ▼.  Satan  ki 
been  before  ua  thia  term,  and  I  rsfer  ta  wj 
opinion  In  it  for  the  reaaona  why  I  auppnisi 
the  Supreme  Court  of  Alabama  mistaken  wba 
they  declared  tbe  act  of  Congress  void. 

Assuming  that  the  Act  of  1B24  eovered  tla 
land  in  controversy,  then,  t  am  of  opinion  titt 
the  Supreme  Court  of  Alabama  rrred  by  it- 
daring  it  invalid;  and  that  tha  judgment  onfH 


Ko«ss  Am  insmE  j.  Honr  ure  Bon. 


a» 


l«t*]     'CHARLES    KEI^EY,    uid    OiarlM 
U'lntjre,  Ap]>ellaAti, 

ALFRED  U.   HOBBY  ud  Thomu   P.   Bond, 
ComplkiDMiU. 

fkrtuenhip  kccounU,  •ettlement  of — chancer; 
jurisdiction— practice — arreat  of  defendant  in 
■uit  at  coiDoiOD  law  upon  th«  aame  queatioD 
pending    in     dULDceT; — alleged     dureas- 

Od  the  dluolntton  at  a  pertDcnblp  la  1B22.  II 
wai  acre«d  wltb  tbc  oaC-nilii|  pertnera  H.  and  B., 
ttiat  the  dpbta  due  to  tEe  parlnrrstalp  ibould  ' 
collected  bj  Iht  remainlnc  partDtra,  K.  A  HI.,  i 
the  debts  due  Uj  the  partaenblp  shouid  he  paid  .., 
them,  and  n  nied  (um  ahcnild  be  paid  lo  H.  and  U^ 
when  a  euindeot  aum  waa  collectL-d  lor  thai  pur 
POM.  berou.l  ihr>  amount  ol  Ihv  deble  due  by  the 
Bra.  In  i»:>9.  K.  *  U'l„  bavlDg  (one  op  undei 
thia   tfTmaeot    to  collect   Ibe   debti   due   to.    aad 

Eij  the  dcuu  due  bj  the  pannershlp  U.  and  B_ 
ed  a  bill  la  the  Circuit  Court  of  the  South  Car- 
olina Dlilrii't  agalnat  K.  and  U'l.,  cbarglDg  that 
there  wai  ■  surplua  at  the  nartaerihlp  effrcta. 
after  piTlbS  all  the  debts,  suQcleul  to  pay  then 
the  sum  Huluh.  bj  the  aareemcDl  made  OD  the  dia- 
BOlatlDD  al  ihe  pHitiiErsbTp  waa  to  be  paid  to  (hem. 
and  claiming  certain  bridge  bllla,  «blch  were  to  be 
dellTered  to  IbetD ;  and  prarlni  for  an  accouoL 
The  Circuit  Court,  after  proceeding  In  the  caie, 
tha  accounts  hating  been  trequeotlT  before  a  maa- 
ter,  and  after  erldence  bad  been  taken,  made  a  de- 
erea  In  favor  ot  a.  and  B..  for  a  certain  aum  at 
monar,  etc.  and  the  defendants  appealed  lo  the  8n- 
preme  Court  It  vaa  couiended  hj  the  appellants, 
that  the  Circuit  Court,  silting  In  chaocerr,  bad  no 
jDrlsdIctloD  bejond  that  af  compelling  a  dlscoTerr 
of  tbe  amount  which  K.  and  U'l.  Iwd  received 
onder  the  agreement;  and  that  U  anTtblng  wi 
found  due  to  H.  and  B.,  tbe;  arere  bound  to  mo. 
to  tbeir  action  at  law  on  the  covenant  entered  Inl 
at  the  dlsaolullon  of  tbe  partnership,  to  recover  1.. 
Bj  tbe  court,  this  la  s  clear  case  for  relief  as  well 
ns  for  discover;  In  cbancer;.  H.  and  B.  wi 
titled  to  an  account :  and  If,  upon  that  ac . 
anything  was  found  to  be  due  to  them,  the;  were, 
upon  well-aettled  chancerr  principles,  sntltled  '- 
(•lief  also. 

According  to  the  ordtnar;  proceedlnga  of  a  col  _ 
ot  chancer;,  the  court  should  pass  upon  eacb  Item 
(tf  an  account  reported  b;  a  maater.  when  tbe 
■mount  actuall;  received  b;  a  part;  is  In  coni" 
TtTtj.  This  la  necesaary  to  enable  the  appelli 
court  to  pasa  Ita  Judgment  on  the  Iteuia  allowed, 

wbere  the  remaining  pHrlners  had  received  tbe  si 
Claimed  from  Ibeio.  berond  tbe  drbis  tbe;  t 
■greed  to  pav.  It  tnattered  not  how  much  more  II 
had  rpcFived  ;  Bad  such  a  case  dopa  not  require 
it  ot  tbe  einci  amount.  The  evidence,  ■ 
J   exceptions   being  all    In   the   recf 


cptlon,    n«    objection    cot 


admitted    wlthoot    siceptlo 

afterwards  be  made  to  tbe  : ,^„  .,  „„ 

Introduced.  It  bad  tha  aame  effect  that  It  would 
have  bad  upon  a  cross-Wll,  or  aupplemental  nn- 
•wer:  and  the  complainant  bad  tbe  aame  opnortn- 
nitr  •(  Impeaching  It. 

There  Is  no  proprlet;  In  requiring  technical  and 
formal  proceedings  when  the;  tend  to  embarrass 
and  defaj  tbe  administration  of  Justice:  nnlesa 
the;  are  rognlred  hi  some  llied  principles  ot  eqult; 
Uw  or  practice,  which  the  coart  would  not  be  at 
llbert;  to  disregard. 

If  tbe  accounts  batweeo  tbe  pardaa  arc  Im- 
peached, and  a  release  has  been  obtained,  ciecuted 
bf  one  at  tbs  parties  In  a  case  depending  before  a 
-  "'  ■"■  — •  prevent  tha 


jrv.  the  release  will  d  _ 

court  tram  lookfng  Into  the  selClementa ;  and  the 
releaae  In  anch  a  case  la  entitled  to  no  greater  force 
In  a  court  of  eqnit;  than  tbe  settlement  ot  tbe  se- 
lf a  rclfiae  la  executed,  and  a  settlement  Is  made 
or  a  particular  Item  Id  an  account  for  which  ault 
bas  been  brought,  and  In  whlcb  the  part;  has  been 
arrested,  the  aettlemeol  having  been  conflned  to 
the  claim  for  the  damages  for  which  the  anlt  wu 
brooght,  the  mere  clrcamatance*  at  the  defendant 
being  detained  b;  the  nrocesa  lasued  to  recover  the 
amount  claimed  would  be  no  objection  to  the  va- 
lldit;  at  the  agreement  and  release.    But  If.  while 

-      -  .-_..-_  . jm  ^i  gpecM  ball,  a  release 

niattera  than  those  embraced 
Important  In  smoant. 


laa  obtained  of  

n  tbe  ault  and  much 

Dd  which  bad  bees  Insisted  ._  —  , ,_„ 

_ult  prevlousl;  Instituted,  then  In  the  course  of 
proceeding:  neither  the  circumstances  under  which 
the  release  waa  taken,  and  tbe  account  connected 
wjth  It  settled,  nor  the  contend  of  the  papen,  ■■- 


:    then 

eqnIt;. 


t«    an;    conalderatton   1 


brought  Into  the  appellate 


e  appellate  c 


oned  Is  proved  I 


ault.  « 


H..  being  In  New  lork.  where  he  bar 
-  mailers  than  those  connected  wItt 
irrealed  b;  the  detendaot.  In  a  ault  si 

chancer;  :  and  whlcb  could  have  beea 
.  ..e  chancer;  ault :  and  was  required  tc 
il  bail  for  bis  appearant-  '-  " "  "■- 


to  tbi  ,_.. 
adjusted  lo 

Jive  special  .-.  —  -,, —  — -  . 

core  a  court  In  New  York.  Much  difficult; 
Id  pracarlng  special  ball :  and  having  called  si  ine 
S70>]  countlnfi-bouse  of  K.,  one  of  the  •plalullfrs 
In  the  suit,  on  tbe  subject  of  the  suit  he  there  ei- 
ecntcd  a  release  of  all  claims  In  tbe  chancer;  salt. 
■Bd  acknowli  (lited  account!  oreaented  to  him  to  be 
correct  br  nhlcb  the  claims  In  the  chancer;  ault  In 
South  Carolina  were  admitted  to  be  adjuated.  The 
anlt  at  commoa  law  waa  then  discontinued.  The 
defendania  in  tb^-  Circuit  Court  of  goulh  CsrollDs 
■tterwarda  n'"d  the  release,  and  moved  to  dlamlxa 
tbe  bill :  whlcb  motion  was  opposed  on  tbe  uround 
that  tbe  relcRse  was  obtained  br  duress.  The  par- 
ties went  on  to  take  teatlmon;  aa  lo  the  clrcum. 
■tances  nnd-r  whlcb  tbe  releaae  was  Riven.  Held, 
that  there  ca«1d  he  no  objection  taken  lo  the  Inlro- 
ductloD  Of  tbe  release  In  this  form,  under  the  dr- 
cnuatancea  of  the  eaa&    Tha  rcleaaa  bavlni  been 


8tat«a  for  the  Diatriet  of  South  Cwo- 

This  c«H  waa  argned  b^  Mr.  Coxe  and  Mr. 
Wood  for  the  appeTluktt,  and  by  Mr.  Lefart 
for  the  appellee*. 

Mr.  Chief  Juatioo  Tanej  delivered  the  opin- 
ion of  the  court: 

Thia  is  an  appeal  from  the  decree  of  the  C^- 
cuit  Court  for  the  Diatriet  of  South  Carolina. 

It  appeara  from  the  record  that  Kelaej, 
Mlntjte,  and  Hobby,  for  some  time  previous 
to  the  9tfa  ot  Februaiy,  1822,  carried  on  busi- 
ness 'in  Georgia,  aa  merchants,  under  ["SJl 
the  Qrm  of  C-  Kelsey  ft  Company;  uid  it  hav- 
ing been  agreed  among  the  partners  that  Hobby 
should  withdraw  from  the  firm,  they,  on  the 
day  above  mentioned,  entered  into  the  follow- 
ing agreement! 

"Articles  of  agreement  entered  into,  kt  tho 
dieeolution  of  the  firm  of  C  Ketsey  ft  Com- 
pany, between  Alfred  U.  Hobby,  of  the  firat 
part,  and  Charles  Kelaey  and  Charles  M'Intyre, 
of  the  second  part,  witnesseth,  That  tbe  said 
Alfred  M.  Hobby  doth  agree  to  withdraw  from 
tbe  said  8nn  upon  the  folloiviDg  conditions, 
viz.:  that  the  said  parties  of  the  second  part, 
are  to  take  upon  themselves  the  entire  aettle- 
ment  of  the  buaincsa  of  the  said  firm,  and  ar« 
to  pay  to  the  said  A.  M.  Hobby,  afUr  the  debta 
of  tbe  said  firm  are  all  paid  and  diKbarged, 
and  a  suffii^ent  sum  collected  out  of  tha  debta 
now  due  to  the  said  firm,  five  thousand  five 
hundred  dollars,  and  fa  bridge  bills  whenever 
he  shall  demand  them,  one  thousand  one  hun- 
dred and  thirty  dollars.  And  the  aaid  A.  IL 
Hobby,  for  said  consideration  of  the  mban 
sums  of  money  to  be  paid,  and  the  farther  turn 
of  one  dollar  to  him  in  hand  paid,  the  receipt 
whereof   Is    hereby    acknowledged,    hath    ralia- 

auiabed.  and  by  these  preaenta  doth  transfer  to 
le  said  putiaa  of  thg  tacond  part,  all  Ua  in- 


ni 


Bvrtru*  Oouar  or  thb  Dmxn  StAm, 


toreit  or  clBlma  of  whstever  nmture  ha  b*M,  or 
mm/  h*ve,  ••  p4rtn«r  in  the  Miid  firm.  It  U 
•iao  «tipulkt«d  and  kgreed,  thkt  the  uid  A.  M. 
Hobbj  of  the  Brat  part,  in  considerKtion  mi 
■bove  tpedBed,  i*  to  protect  the  taid  partiea  of 
the  Mcood  part,  from  •  eertaiii  jud^ent  ob- 


theni  iMrmlcH  from  nnj  balance,  ebould  there 
ba  Bay  due,  after  the  concluiion  of  the  Mttle- 
neut  between  John  M'EiQiiie  and  Thomaa 
Gardner,  retpectin^  the  aaid  judgment.  And 
for  the  faithful  discharge  of  thi*  agreement, 
we  bind  ounelvee,  our  heir*,  executor*,  ■^IthTh' 
latraton,  or  aatigns." 

At  the  time  tue  agreement  waa  executed,  an 
InTentory  waa  taken  of  the  aawts  and  debt*  of 
the  firm,  by  which  it  appeared  that  the  gooda 


tf-eigkt  thoutand  one  hundred  and  aixty-four 
dollara  and  ninet;-aix  centaj  and  that  the  debta 
due  from  it  amounted  to  twenty-aiz  thouiand 
flftjr-ieven  dollara  and  nInetT-one  cents,  and 
tliat  thi*  achadule  formed  tlie  baaia  of  the  agree' 

978*]  'In  November,  1S2S,  Hobbj  filed  hia 
bill  ftgainat  Kelsej  and  M'lntjre,  charging  that 
there  waa  a  aurplua  of  partnerahip  effects  after 
paying  all  the  dcbti  aufilcient  to  aatiafy  the  Ave 
thouaand  five  hundred  dollara  mentioned  in  the 
contract,  a*  well  aa  the  bridge  billa,  and  pray- 
ing an  account.  Theae  bridge  bills  were  notea 
iaaued  by  a  company  who  had  built  a  bridge, 
in  the  State  of  Georgia;  and  these  notea  drcU' 
lated  aa  money,  but  at  a  heavy  discount. 

On  the  7th  of  February,  1830,  M'lntyre  pul 
In  his  separate  answer,  in  which  he  denies  that 
the  aaseta  of  the  partncralup  produced  the  sur- 
plua  charged  by  the  complainant;  and  exhib- 
■'''  —n  account  according  to  which  the  funds 


eighty-three  cents,  and  the  debts  paid  amount- 
ed to  twenty-eight  thouaand  eight  hundred  and 
seventy-four  dollars  and  aiity-sii  cents;  and  he 
insisted  that  larf^  sums  were  also  paid  by  them 
for  interest  on  the  debts  of  the  firm,  and  heavy 
expenses  Incurred,  which  were  not  introduced 
into  this  account,  but  for  which  Kelaey  and 
Bflntyre  ought  to  bs  allowed  credit;  and  that 
when  theae  auma  were  added,  they  would 
amount  to  considerably  more  than  had  been 
collected ;  and  that  in  addition  to  thia,  they  are 
•ntitlad  to  an  allowance  of  two  and  a  half  per 
eent.  on  all  auma  collected  and  paid  by  them. 
%  also  averred  that  Hobby  did  not  perform 
hia  part  of  the  agreement,  and  that  an  execu- 
tion wsa  afterwards  iaaued  by  the  branch  of 
the  United  States  Bank,  and  the  goods  of  Kel- 
•^  and  M'lntyre  aeiied  for  the  debt  againat 
which  Hobby  had  covenanted  to  save  them 
harmless;  and  that  by  reason  of  that  execution 
and  sdBure,  they  were  put  to  great  enMUSe, 
and  were  seriously  injured  in  their  credit  and 
embarrassed  in  tneir  business  aa  merchanta; 
and  insisted  that  they  were  absolved  from  their 
agreement  bv  the  failure  of  Hobby  to  perform 
his  part.  The  answer  further  atated  that  al- 
though Kelaey  and  Mintyre  denied  the  right 
of  tbe  complainant  to  the  bridge  bills  he  claimed, 
yet  they  were  willing  to  give  him  an  order 
for  them  on  the  attorney  in  wboss  bands  thev 


had  been  placed  for  suit,  aad  who  had  proM 

cuted  the  claim  to  judgment.  That  the  ra- 
apondent  had  always  been  ready  to  acconat 
with  the  complainant.  Hobby,  and  to  deliver 
him  theae  bills,  but  that  no  demand  was  mads 
until  thia  suit  was  about  to  be  instituted. 

'Kelaey,  the  other  respondent,  had  [*11l 
removed  to  New  York  a  short  time  before  th* 
bill  waa  filed,  and  hia  answer  was  not  put  la 
until  January  10,  1&38.  Thia  answer  is  in  aub- 
atance  the  aame  with  that  of  M^tyre,  to  which 

Thera  waa  a  general  replication  to  theae  aa- 
swera,  and  tbe  accounts  referred  to  a  meats, 
by  order  of  the  court;  when  his  report  came  In, 
many  exceptions  were  filed  to  it  on  both  aidea; 
and  upon  nearing,  the  court  set  aaide  the  re- 
port, and  return^  it  a^ain  to  the  master,  with 
directiona  aa  to  the  pnnciples  on  which  it  was 
to  be  atated.  A  good  deal  of  teatimony  was 
taken  on  both  sides,  and  the  master  nuule  a 
second  report  at  April  Term,  1830,  accordinf 
to  which  the  respondents  had  paid  two  thouasnd 
and  thirty-one  dollara  and  five  cents,  bejo&d  the 
asset*  wnieh  came  to  their  hands.  Auny  u- 
ceptiona  were  again  filed  on  both  tide*  to  this 
report,  and  it  waa  by  order  of  the  court  again 
returned  to  the  maater  with  directiona  to  take 
further  proof  as  to  one  of  the  items  in  contro- 

In  tbe  latter  end  of  August,  lS3t>,  while  tha 
accounts  were  pending  before  the  maater,  aa 
hereinbefore  mentioned.  Hobby  went  to  New 
York  where  Kelaey  reaided  and  was  cajryine 
on  business;  and  a  few  days  after  he  arrived 
there,  he  was  arrested  at  the  suit  of  Kelaey  and 
M'lntyre,  upon  a  claim  for  four  thousand  iti- 
lara  as  damage*  for  not  having  saved  than 
hftrmlesa  againat  the  debt  due  the  branch  busk 
of  the  United  States,  according  to  his  covenant 
in  the  agreement  hereinbefore  mentioned.  It 
seems  that  Kelsey  was  adviaed  by  his  counael, 
in  New  York,  that  this  claim  could  not  be  al- 
lowed him  in  the  chancery  suit,  because  the 
damages  were  unliquidated.  Being  a  stranger 
'n  the  city,  he  found  difficulty  in  procuring 
ipedal  bail.  But  an  acquaintance  whom  be 
lad  occasionally  met  in  aociety,  and  to  whom 
te  applied,  entered  into  a  bail-bond  to  tbe 
aherlff  conditioned  that  he  would  appear  to  tbe 
Buit  and  put  in  special  bail  within  twenty  daya 
after  tbe  4th  of  September  then  next  enauiog; 
Hobby  assuring  him  that  be  expected  aoma  of 
his  eouthera  friends  to  be  in  New  York  ta  a 
few  davs,  and  that  he  would  then  be  able  to  re- 
lieve him.  The  party  who  thus  became  bis  se- 
curity informed  Hobby,  in  the  presence  at  tbe 
officer  in  whose  custody  he  was,  that  he  could 
not  justify  as  special  bail;  and  be  was  not, 
therefore,  'accepted  aa  security  In  tbe  [*S74 
bond,  until  the  officer  consulted  Kelaey's  coun- 
sel and  received  hia  consent. 

The  southern  friends,  of  whom  Hobby  apok^ 
when  they  arrived,  offered  to  become  hia  special 
bait,  but  not  Uving  in  the  SUte  of  New  York 
they  could  not  be  taken  without  the  eoiueat  of 
Kelaey.  And  Hobby  remained  in  New  York, 
unable  to  procure  special  bail  until  the  Sth  of 
September,  when  he  signed  an  admission  of  tha 
correctness  of  an  account  concerning  the  w]u>ls 
controveny  in  the  Circuit  Court,  which  had 
been  prepared  aome  time  before  by  one  of  Kel- 
■ey'a  clerks.  According  to  this  accoimt,  Kelaey 
Patera   I«. 
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■at  irlfltTn  had  ptlA  nllttai  thouauid  dght 
hmdred  Mid  flfty-nine  dollar*  •eventT- three 
mta,  under  the  agreement  with  Hobby,  beyond 
Ifea  amount  of  the  partnerihip  funda  tliat  came 
tm  tbeir  handa.  And  at  the  lame  time  that  he 
1  the  acoount,  ha  executed  tlie  following 


riined  tl 


Aoecmnt  of  0.  Keliej  ft  Company  with  the  old 
«oiKeni   of   C  Kelaey   ft   Company,   United 
SUtoa,  South  Carolina  Diitrict,  Being  Sixth 
Diatrict  United  State*. 
Hobb] 


Thomaa   0.  ' 


Cfaarlea     Kelaey     a 

Gharlea  ITIntyre,      ^ 

In  Chancery. 

In  thia  eaae,  the  partiee,  Alfred  M.  Hobby 
■nd  Charlei  Kelaey,  have  come  together  and 
•xamined  the  aubject  mattera  in  dispute,  and 
tbay  find  the  within  account  correct,  and  it  ia 
hereby  admitted  to  be  correct,  and  every  entry 
fa  it.  And  they  do  not  deem  it  jiut  or  equtta 
kla  that  aaid  luit  should  be  further  prosecuted. 
And  in  consideration  of  the  premiaea,  and 
om  dollar  paid,  the  partiea  in  said  auit  hereby 
diacharge  each  other  from  all  demand  tn  the 
lune.  And  each  party  [pleases  and  diachargea 
tlia  other  from  all  demand  of  ever^  name  and 
■ftture,  and  agree  that  the  aaid  aiut  abould  be 
diMDntinued.  Aa  witness  our  handa  and  aeals, 
thfa  sixth  day  of  -September,  eiriiteen  hundred 
and  thirty-nine.  A.  M.  Hobby.  [L.  S.] 

0.  Kelsey.         [L.  S.] 

Wltneaa  to  the  dgnaturei  and  seals  of  A.  M, 
Hobby  and  C.  Kelaey 

Geo.  H.  Kelsey. 

B.  A.  HegemoB. 
■  f  B'l  *ThiB  release  was  attached  to  the  ac- 
eonnt  settled  at  the  same  time;  and  a  letter  writ- 
ten by  Hobby  to  hia  counsel,  and  shown  to 
Kelsey,  stating  that  they  had  come  to  a  aettle 
■aeut,  and  directing  the  suit  in  chancery  to  be 
discontinued,  and  Bobby  was  thereupon  dis- 
•hnrged  from  the  arrest,  and  shortly  afterwards 
Mt  New  York. 

Ob  the  8th  of  January,  1B40,  the  release  and 
Mttlement  above  mentioned  were  produced  in 
eonrt  by  the  solicitors  for  the  reapondents,  and 
•  motion  thereupon  made  to  dismiss  the  bill, 
ma  motion  was  resisted  on  the  part  of  the 


nd  authorires  both  parties  to  take  testimony 
racard  to  the  settlement  and  release.  Under 
tlJa  order,  sundry  depositions  were  taken  and 
ratumed  on  the  part  of  the  complainant,  to 
Aow  that  the  settlement  and  release  were  with- 
dat  consideration,  and  that  they  were  extorted 
from  him  by  the  arrest  under  which  he 
talned  in  New  York;  his  southern  friends  and 

anaintancee  being  refused  as  bail,  because  they 
not  resi<k  in  the  State,  and  he  being  unable 
to  leave  the  city  until  the  temporary  bail   be 
had    procured    was    discharged.     And    sundry 
dspositions   were  also  taken  and  returned 
tlw  part  of  Kelsey,  to  show  that  there  was 
harshness  or  oppression  on  his  part,  and  no 
g  advantage  taken  of  Hobby;   and  that  the 
*  nloBM  war*  freely  and  volun- 


The  case  came  on  for  a  flnat  hearing  on  the 
30th  of  May,  IMO,  upon  the  report  of  the 
master,  and  the  ezcepLion*  filed  to  It  on  both 
^ides.  The  report  whirh  stated,  as  before,  a 
balance  of  two  thousand  and  thirty-one  dollars 
and  ninety. five  cents,  in  favor  of  Kelsey  and 
Mlntyre,  for  payments  and  allowances  made  to 
them  over  ana  above  the  sums  realised  by  them 
from  the  partnership  effects,  waa  set  aside  by 
the  eourti  and  upon  the  testimony  in  the  esuacb 
the  court  proceeded  to  pass  a  decree  la  favor  of 
the  complainant  for  five  thousand  five  hundred 
dollars,  with  interest,  and  for  the  bridgs  UUa 
mentioned  in  the  agreement,  and  allowing  to 
the  respandeuts  a  set-off  of  three  hundred  dol- 
lars for  the  damages  sustained  by  reason  of  tha 
execution  Issued  against  them  by  the  braneh 
bank  of  the  United  States,  aa  'herein-  [*a3e 
before  stated.  From  this  decree  the  respond- 
ents appealed  to  this  court. 


"JZ 


fU  mi. 


iroceedinga  it  is  necessary,  in  order  to  show 
low  the  points  arose  wht^  were  made  In  the 
argument    in    this    court. 

The  appellants  contend  that  the  Court  of 
Chancery  had  no  Jurisdiction  beyond  that  of 
compelling  a  discovery  of  the  amount  which 
Kelsey  and  Mlntyre  had  received  under  the 
agreement;  and  that  if  anything  waa  found  due 
from  them  t*  Hobby,  he  waa  bound  to  resort 
to  his  action  at  law  on  the  covenant  in  order  to 
recover  it.  But  the  court  think  It  waa  a  very 
clear  case  for  relief,  as  well  aa  discovery  In 
chancery.  It  is  true  he  had  ceased  to  be  a  part- 
ner, but  the  appelUnta  had  received  the  assets 
of  the  partnership  upon  a  trust  that  they  would 
collect  them,  and  pay  the  debts,  for  wltlch 
Hobby  waa  liable  aa  well  aa  themselves;  and 
would  pay  over  to  him  the  sum  before  men- 
tioned, as  soon  aa  they  collected  enough  for  that 
purpose  after  the  payment  of  debts.  He  was 
therefore  entitled  to  an  account;  and  If  upon 
that  account  anything  was  found  due  to  him,  he 
was,  upon  well-settled  chancery  principles,  en- 
titled to  relief  also. 

Neither  can  the  objection  be  sustained  as  to 
the  mode  in  which  the  amount  due  was  ascer- 
tained. It  is  true,  that  according  to  the  ordi- 
nary mode  of  proceeding  in  courts  of  equity, 
instead  of  setting  aside  the  report  of  the  master, 
the  court  should  have  passed  Its  judgment 
upon  each  of  the  exceptions,  or  have  remanded 
the  account  to  the  auditor  with  additional  direc- 
tions as  to  the  principles  upon  which  It  was 
to  ba  stated.  And  if  it  had  been  neceaaary  to 
ascertain  precisely  the  amount  which  the  ap- 
pellants had  collected  over  and  above  the  debts 
they  had  paid,  the  proceeding  adopted  by  the 
court  would  have  bMn  liable  to  the  objections 
urged  against  it.  For  the  decree  could  not  in 
that  case  have  been  reviewed  in  the  appellate 
court,  and  the  exact  balance  ascerttdned,  unless 
the  record  showed  what  items  were  allowed 
and  what  disallowed  in  the  inferior  court.  But 
this  is  not  a  case  of  that  description.  If  the 
appellanta  had  received  the  sum  claimed  by 
Hobby  beyond  the  amount  of  debts  paid,  it 
mattered  not  how  much  more  they  had  received] 
and  the  case  did  not  require  a  statement  of  the 
exact  amount.  And  as  the  evidence 'and  {'211 
accounts  and  exceptions  are  ell  in  the  record,  this 
court  ean  determine  whet)uiUus»iiiLt&«&^K&™& 
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im  proved  to  IwTa  been  eolleeted  or  not.  And 
if  it  ftppeu*  t«  have  been  received,  the  decree 
must  M  »£Grmed,  even  mlthough  it  tuftf  happen 
tlut  itemi  Allowed  hy  the  Circuit  Court  are  cUa- 
■Uowed  here,  or  items  disaltoved  bj  that  eourt 
*N  detamiined  here  to  be  correct  end  properly 
Bhugeable.  And,  aa  all  the  testimony  is  before 
at,  and  Uie  exceptiona  show  all  of  the  diaputed 
Kmu,  neither  party  can  be  taken  by  aurprise. 

It  would  extend  thia  opinion  to  a  moet  un- 
rMaon«U«  length  if  the  court  were  to  enter 
upon  a  particiuar  and  detailed  examination  of 
tha  ntrioua  diaputed  items,  and  of  the  testimony 
and  ealeulatioaa  relied  on  by  the  parties  to  sup- 
port their  respective  claims.  Fourteen  excep- 
tions were  taken  to  the  auditor"*  report  by  tne 
complainant*,  and  six  by  the  defendants,  and 
the  evidence  upon  whid  they  depend  is  — 


earefolly,  and  unless  the  releaae  and  settlement 
in  New  York  is  to  be  regarded  as  conclusive,  we 
are  aatiafied  that  Kelsey  and  M'Tntyre  have  re- 
ceived from  the  partnership  assets  beyood  the 
amount  paid  for  debta  a  larger  sum  than  that 


account  stated  at  the  timo  It  was  given. 

Some  objections  have  been  made  aa  to  the 
mannw  In  which  the  release  was  introduced  into 
the  proeeedings.  It  was  filed  in  the  cause,  and 
•  motion  thereupon  made  to  dismiss  the  bill,  and 
It  ia  said  Uiat  being  executed  while  the  suit  was 
pmding,  and  after  the  answers  were  in,  and  the 
■oeounts  before  the  master,  it  should  have  been 


of  the  proceedings  be  noticed  by  the  court 
ai^  other  way.  ft  is  a  sufficient  answer  to  this 
objection  to  say  that  it  was  admitted  in  evidence 
wiUiout  exception,  and  both  parties  treated  it 
aa  properly  in  the  cause;  and  the  complainant 
proceeded  to  take  testimony  to  show  that  It  was 
obtained  from  him  by  duress,  and  the  defend- 


I  compi 

portunlty  of  impeaching  it.  And  there  is  no 
propriety  in  reqturing  tMhnical  and  formal  pro- 
oeedlnn,  when  they  tend  to  embarrass  and 
delay  ue  administration  of  justice ;  unless  they 
are  required  by  some  Dzed  principles  of  equity 
law  or  practice,  which  the  court  would  not  be 


olaily  before  the  court,  we  proceed  to  inquire 
into  tlieir  legal  effect,  and  the  degree  of  weight 
to  wUch  they  an  entitled.  The  effect  of  a  re- 
leaae, executed  in  consideration  of  the  settle- 
menu  of  accounts  between  the  parties  ia  clearly 
stated  in  Story's  Equity  Proceedings  Ip.  620, 
see.  SS6).  If  the  account  is  ImpeachM,  the 
release  will  not  prevent  the  court  from  looking 
into  the  settlement;  and  the  release  In  such  a 
case  ia  entitled  to  no  greater  force  in  a  court  of 
•ouity  than  the  settlement  of  the  account  upon 
wnich  it  was  given.  In  the  case  before  us,  the 
■ettlcmeut  of  the  account  was  the  only  consid- 
aratian  for  the  release.  The  complainant,  who 
reeidaa  in  Georgia,  and  who  had  gone  to  New 


York  upon  business,  was  unexpnctedly  arrested 
for  a  claim  which  was  then  pending  brt  ween  the 
same  parties  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Bouth  Carolina.  The 
suit  was  brought  for  damages  alleged  to  have 
been  sustained  by  the  failure  of  Hobby  to  in- 
demnify the  appellants  against  the  claims  of  the 
branch  bank  of  the  United  State*  hereinbefor* 
mentioned.  It  is  true,  that  the  plaintifTs  in  the 
suit  were  advised  by  counsel  that  they  could  not 


they  ought  not,  therefore,  to  be  held  accountable 
for  that  error.  Yet  it  is  very  clear  that  the  suit 
should  not  bave  been  brought;  becauae  these 
damages  formed  one  of  the  items  in  controversy 
between  the  parties  In  the  suit  in  eiiancery 
which  had  been  so  long  pending  between  them. 
And  tliat  court  had  not  only  jurisdiction  over 
the  subject,  but  It  was  bound  to  ascertain  and 
allow  them  before  it  could  adj'uat  the  account, 
and  grant  the  relief  to  which  the  complainant 
waa  entitled.  The  mode  by  which  a  court  of 
chancery  ascertains  the  amount  in  caaea  of  that 
description,  is  either  by  reference  to  the  master, 
or  by  sending  an  issue  of  quantum  dsmnificatm 
to  be  tried  by  a  jury.  The  caaea  upon  this  snb- 
j'ect  are  collected  and  arranged  in  2  Story's  Com- 
mentaries on  Equity,  ch.  10,  p.  104.  And  the 
'damages  in  question  were  in  fact  as-  [*XT> 
certained  by  the  court  and  deducted  from  the 
amount  due  to  Hobby  in  the  decree  now  under 
examination.  But,  nevertheless,  ss  Kelsey  in 
this  respect  acted  by  the  advice  of  his  counsel, 
if  the  settlement  wbich  afterward*  took  place 
had  been  confined  to  the  claim  be  waa  seeking 
to  enforce,  the  agreement  between  the  parties 
to  fix  the  damages  at  any  particular  amount 
would  have  bound  Hobby,  unless  it  waa  evi- 
dently unreasonable  and  exorbitant;  or  be  could 
prove  it  was  obtained  by  improper  mean*.  The 
mere  circumBtanee  of  his  being  detained  in  New 
York  by  reason  of  the  process  issued  to  recover 
the  amount  claimed,  would  be  no  objection  to 
the  validity  of  the  agreement.  But  while  Hobby 
was  detained  in  the  manner  before  stated,  and 
unable  to  procure  special  bail,  Ketsey  obtained 
from  him  a  release  of  matters  not  embraced  in 
this  suit,  and  much  more  important  in  amount; 
and  wbich  Hobby  had  been  insisting  on  for 
years,  snd  for  which  he  wa*  prosecuting  «  suit 
in  the  Circuit  Court.  Neither  the  circumatanccs 
under  which  the  release  was  taken,  and  the  ac- 
count connected  with  it  settled,  nor  the  contenta 
of  these  papers,  can  entitle  them  to  weight  in 
a  court  of  equity.  There  is  no  evidence  of  any 
negotiation  between  the  parties  respecting  this 
arrangement,  previous  to  the  Interview  at  which 
thesa  papers  were  signed.  Upon  that  occaaio* 
one  of  the  clerk  of  Kelsey  was  present.  He  is 
one  of  the  witnesses  to  the  release.  He  does 
not  say  who  proposed  a  settlement,  but  be  states 
that  the  account  admitted  by  Hobby  bad  been 
'  prepared  a  long  time  before  by  one  of  Ifr. 
Kelsey's  clerks;  that  the  examination  of  the  ac- 
count did  not  take  more  than  ten  minutes.  And 
the  interview,  at  which  it  was  acknowledgad 
and  signed,  and  the  releaae  executed,  and  a 
letter  written  by  Hobby  to  Ids  counsd  in  South 
Carolina  to  discontinue  the  suit  against  Kelsey 
and  M'Intyre,  did  not  last  more  tSan  an  hoar. 
ThI*  is  the  Ustimony  of  the  witneas.  Ha 
books  or  paper*  appear  to  have  been  prodoeed, 
P«ters  1«. 
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or  to  hsTp  beeit  In  the  dty  of  N«w  York,  at  the 
time,  in  the  posaeBsion  of  either  party,  except 
the  Kccount  produced  hj  Keleey,  and  signed  by 
him  and  Hobby.  And  yet  the  release  states 
that  the  parties  had  "come  together  and  ex- 
amined the  subject  matters  tn  dispute,"  and 
found  that  account  correct;  and  thereby  "ad- 
mitted It  to  be  correct,  and  every  entry  in  It." 
And  the  account,  too,  which  ie  thua  admitted, 
9S0*]  GontBine  'items  for  "exchange  paid," 
"loss  by  discount  on  money  received  m  ooUm- 
tion  of  the  partnership  debts,"  "rent  for  count- 
ing-room," traveling  expenses,  postage,  clerk 
bin,  incidental  expenses,  and  sundry  others 
which  would  have  required  much  time  to  ex- 
amine, and  the  production  of  many  vouchers 
before  Bobby  could  have  known  whether  they 
were  correct  or  not.  The  account  in  Important 
particulars  diCTers  from  the  one  on  which  Kelsej 
and  Mlntyre  had  themselves  relied  in  the  Cir- 
cuit Court  of  South  Carolina;  and  is  more  un- 
favorable to  Hobby,  by  about  twenty  thousand 
dollars,  than  the  one  which  Hobby  had  been  so 
long  insisting  on  in  his  suit.  Such  an  account 
and  release,  executed  under  such  circumstances, 
are  not  entitled  to  the  consideration  and  weight 
which  belongs  to  instruments  freely  executed, 
and  with  opportunities  of  knowledge  and  ex- 
amination. So  far  from  strengthening  the 
claims  of  the  appellants,  they,  in  the  judgment 
of  the  court,  are  calculated  rather  to  bring  sus- 
picion upon  them.  They  certainly  cannot  out- 
weigh the  testimony  taken  in  the  chancery  pro- 
ceedings; and  the  decree  of  Ute  Circuit  Court 
ia  therefore  afhrmed. 


corporalloii  at  the  nntveraltr.  The  act  directed 
the  manner  In  wbleb  the  land  «aa  to  be  iMeed,  n- 
taIntil*M^'i'n'Si..''^J!°!'t°™.'i°°/  "**  ""^  seven; 


I«nd  ctidmed  to  b«  exempt  from  taxation— juris- 
diction— how  case  must  be  shown  to  be  with- 
fn  ££th  section  of  Judiciary  Act. 

An  act  was  passed  br  tba  Leglilsture  In  1S40,  bj 
which  certain  fsods  held  under  eoiiTejrances  Irom 
the  President  ud  Truilees  ol  the  Oblo  Cnlvtrsltr, 
at  Atlieas,  were  directed  to  be  assessed  and  taxed 
tor  eountj  and  Stale  purposes.  A  bill  wss  niad  br 
On  pnrcbaiers  of  Cbe  land  sgalnsl  the  tax  collect- 


the  lands  had  been  e 
of    1804:    whi  ■ 

eondlllons  of -    .       . 

b«ld    the    land.      It   was   tniUted   that   the  aci  di 
:l  wltb  the  pticchssers.  SDd 


Statea  from  passing  an;  law  vlolallng  the  obllea- 
Uon  of  contracts.  The  Supreme  Court  of  Ohio  dis- 
missed  the  bill  of  the  complslosnts.  The  ordlnanca 
X  ITST,  bj  which  a  lent*  section  of  coDDtrj  In 
Ohio  was  sold  to  a  company,  gave  two  complete 

townships  o(  land  for  the  purp '  -  --' "- 

In_  i«M,  an  set  of  the  I«sl"l' 


!S  of  a  unlrersltT. 
re  of  Ohio  eilab- 


MOTS. — As  to  Jurli 

(reos  Court,  where  L 
reatj,  or  Constitution,  si 


diction  of  United  States  Hu- 
a  In  question,  statnte. 
•m>j,  ui  ....,,.L,L„L.,,u.  .^  jotes  to  2  I.  ed.  U.  B. 
H4:  4  L.  ed.  U.  B.  97 :  6  U  ed.  U.  8.  6T1. 

Nature  of  declHlon  as  affecting  right  Of  review, 
see  oote  to  63  L.B.A.  Oft. 
10  L.  «d. 


nrst.    Either  tj  express  averment,  or  b;  neces- 

SB^  Intendment  In  the  pltadlnKS  In  the  ease :  or, 

Second.     Bj  the  directions  given  bj  the  eonrt. 

Id  stated  tn  the  exceptions:  or. 

Third.     When  the  proceedings  are  accardlng  la 

tbs  law  of  Louisiana,  bj  the  sUtement  of  facts, 

and  of  the  decision,  as  Is  nsnallj  mads  In  aneh 

es  br  the  court;  or. 

Fourth.    It  most  bs  SDtered  on  the  ree-  [•IBS 
ord  of  the  proceedings  o(  the  appellata  court  In 
"-^  where  the  record  shows  that  sneb  a  point 
have  arisen  and  been  decided,  that  tt  waa  In 
.—.  tklsed  and  decldsd:  and  this  entrr  niut  ap- 

Ksr  to  have  been  made  b;  order  of  the  court,  or 
.  the  presiding  Judge  tv  order  of  the  court,  and 
eertlSed  by  ths  clerk  as  part  of  the  record  In  tbs 


Blilb.  tt  must  appesr  from  the  record  that  tbs 
leatlan  waa  neccsurll;  Involved  In  the  decision, 
id  thst  tbe  State  court  could  not  hsve  given  the 
dinnent  or  decree  which  tbej  passed,  wfthoat  ds- 


IN  error  to  the  Supreme  Court  of  the  BUt«  ot 
Ohio. 
A  biU  was  filed  in  the  Court  of  Common 
Pleas  of  the  County  of  Athens,  in  the  Stato  of 
Ohio,  by  Thomas  Armstrong  and  othen,  stating 
that  they  were  seized  In  fee  of  certain  lands 
purchased  by  them  from  the  President  and 
Trustees  of  the  Ohio  University,  in  pur- 
suance of  the  provisions  of  an  act  of  the  Aa> 
sembly  of  the  State  of  Ohio,  entitled  "An  Act 
authorising  the  Trustees  of  the  Ohio  University 
to  dispose  of  certain  lands,"  passed  February 
4th,  182B.  The  lands  are  aitu«t«d  within  tha 
two  townships  granted  by  Congresi  within  tha 
bounds  of  the  Ohio  Company^  purchase,  for 
the  endowment  of  a  university.  By  the  17tk 
section  of  the  Act  of  the  Asoemhly  of  Ohio, 
passed  February,  IBM,  entitled,  "An  Aot 
establishing  a  University  In  the  town  of  Ath- 
ens," it  la  declared  "that  the  landa  la  the  two 
townships  aforesaid,  with  the  buildings  which  ar* 
or  may  be  erected  thereon,  ahall  be  forever 
exempt  from  all  State  taxes."  The  bill  asserted 
that  the  lands  wero  purchased  from  tke  pre^- 
tM 


Bunnra  Couit  or  tbk  Umm  Statu. 


dant  anA  truat«ea  of  tliG  unlveraitj,  In  th«  fall 
faith  and  confidence  that  the  same  would  re- 
nuio  forever  and  eienipt  from  all  tazea  for 
8tat«  purpoMS. 

The  Dill  further  represent!  that  notwithstand- 
ing the  declaration  contained  in  the  Act  of 
Februarjr  18th,  1804,  in  puriuance  of  the  pro- 
Tisioni  of  an  act  of  the  Aasemblj  of  Ohio, 
palled  on  the  21it  of  March,  IMO,  enUtled  "An 
Act  to  amend  an  act  authorizing  the  tmiteea  of 
the  Ohio  UnlTanltf  to  dlspoie  at  eartaln  lands, 
paaied  February  4th,  1826,"  the  MTeral  tracti 


tr,  and  placed  on  the  duplicate  for  taxation  hj 
tiie  auditor  of  the  county,  and  taxes  for  State 
and  county  purpoies  have  been  aueaied  on  the 
aald  landi.  The  tax  duplicates  have  been  placed 
X8X*]  *in  the  hands  of  a  collector,  and  thej 
have  been  called  upon  to  paj  the  lame. 

The  UU  pravi  for  an  answer,  and  for  , 
petual  injunction  from  further  proceedings  to 
collect  the  said  taxes;  and  for  further  and  other 
relief. 

B7  the  ordinance  of  Congress,  of  1787,  under 
which  a  large  bod^  of  land  was  sold  to  a  com- 
way,  two  townships  of  land  were  reserved  for 
the  purposes  of  a  unirersitT;  and  in  1804,  the 
Legislature  of  Ohio  sstablished  a  iiniversitT  at 
AtKeni,  appropriating  to  it  these  two  townships 
of  land.  B7  this  act  the  land  was  to  be  leased 
ont  for  ninety-nine  yean,  the  rents  to  be  paid 
to  the  university;  and  the  land  was  declared  to 
be  exempted  from  all  State  taxes.  In  1826,  the 
Legiilature  of  Ohio  authorized  all  the  land  be- 
longing to  the  univeraity  to  be  sold  in  fee-simple ; 
and  nothing  was  stated  in  thii  act  eieiupting 
the  land  to  be  sold  from  taxes.  The  appellanti 
purchased  the  land  from  the  university,  sold 
under  the  Buthoritv  of  this  taw. 


stated  in  It,  and  also  that  he  intended  to  collect 
the  taxes  assessed  on  the  land ;  asserting  that  he 
had  •  right  to  do  so  by  Tirtne  of  an  act  of  the 
General  Assembly  of  Ohio,  passed  2Iit  March, 
IHO,  In  connection  with  other  general  Uva  of 
Miio  deOning  the  duties  of  treasurer;  which 
'-"  --'   —J  otbsr  further  acts,  he  set  Up  as  a 


Pleas,  the  injunction  which  had  been  granted 
ca  the  filing  of  this  bill,  was  made  perpetnal. 

The  defendants  appealed  to  the  Bnpreme 
Court,  and  the  decree  of  the  Court  of  Common 
Pleas  waa,  at  the  December  Term,  1B40,  re- 
verted; and  the  complainants  ware  adjudged 
to  pay  costs. 

u  the  record  of  the 


he  record  of  the  proeeedinn  of  the  Bo- 
Court  of  Ohio  was  the  following  eertlfl- 


Talidity  of  the  sUtuU  of  the  SUte  of  Ohio  passed 
on  the  Slat  day  of  March,  1840,  entiUed  'An  Act 
to  amend  the  act  authorizing  the  trusteee  of 
the  Ohio  University  to  dispose  of  certain  lands, 
paeaed  July  4,  lS2fl,'  on  the  ground  that  it  was 
repugnant  to  the  Constitution  of  the  United 
184*]  States,  and  that  the  decision  of  the 
court  waa  la  favor  of  the  validity  of  said 
statute.  Bben  Lane, 

"Chief  Judge  of  the  Bupresae  Court  of  Ohio." 
••• 


Fkom  the  decree  of  the  Supreme  Ootirt  at 
Ohio,  the  complainants  appeal  to  the  Supreme 
Court  of  the  United  States. 

The  case  was  submitted  to  the  court,  on  a 
printed  argument,  by  Mr.  Ewing  for  the  appel- 
lants.     No  counsel  appeared  for  the  appellees. 

Mr.  Swing,  in  the  printed  argument,  stated 
that  the  Act  of  the  ISth  of  February,  1804, 
expressly  declares  that  these  lands  "shall  for- 
ever be  exempted  from  State  taxes."  Thia  ex- 
emption la  not  limited  to  the  duration  of  the 


.  or  declare  that  it  shall  not  attach  t  .  . 
land  after  sale.  It  was  exempt  forever,  when  it 
was  offered  for  sale;  and  pused  with  this  ex- 
emption into  the  hands  of  ths  purchaser.  It 
waa  his,  eharged  with  the  burdens  and  favored 
with  the  prinlegea  which  attached  to  it,  under 
the  several  laws  and  parts  of  laws  then  bi  force 
respeetiu  it;  and  thoee  laws  formed  part  and 
paroel  of  his  eontraet.  The  law  of  1B40,  sob- 
sequently  passed,  changing  those  laws  to  Us 
injury,  was  a  violation  of  his  contract,  contrary 
to  the  Constitution  of  the  United  States,  and 

therefore  void,  

The  case  of  The  Stata  of  New  Jersey  v.  WQ- 
aon,  7  Cmnch,  164,  is  in  point.  There  is  noth- 
ing to  distinguish  the  two  eaaee  from  each 
ot£er. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  la  a  writ  of  error  from  a  SUte  ctnut; 
and  it  has  become  the  duty  of  this  court,  befon 
proceeding  to  examine  the  roerito  of  the  eoa- 
troveray,  to  determine  whether  jurisdietimi  over 
it  la  conferred  by  the  26th  section  of  the  Judi- 
ciary Act  of  1789.  It  is  true  no  question  upon 
that  subject  waa  raised  in  the  argument  pre- 
sented for  the  appellant  (the  respondent  having 
no  counsel) ;  but  It  has  been  the  uniform  prac- 
tice of  this  eourt,  in  every  ease  of  this  de- 
scription, to  ascertidn,  In  the  first  instaaee^ 
'whether  the  record  presented  a  case  in  (*1SS 
which  ws  were  anthoriied  by  law  to  revise  the 
judgment  or  decree  of  a  Stata  court.  And  tUa 
queitioa  has  so  often  arisen,  and  parties  havs 
been  so  frequently  nihjected  to  unnecessary  ex- 

in  bringing  causes  here,  in  which  a  writ 

._  ___Dr  or  appeal  to  this  court  would  not  U^ 
that  we  have  thought  tUa  a  fit  oecaaion  ta  stAta 
the  principles  upon  which  the  court  have  eoa- 
atanily  acted,  and  which  may  now  be  regarded 
as  the  law  of  ths  court. 

In  order  to  give  this  eourt  jurisdiction  uadv 
the  ESth  section  of  the  Act  of  1780,  ft  mnet 
appear  on  the  record  itself  to  be  one  of  the 
eases  enumerated  In  that  section;  and  nothing 
out  of  the  record  eertiSed  ta  thia  court  can  be 
taken  Into  eanaideration. 

This  most  be  shown:  first,  either  t^  tixptaaa 
averment,  or  by  necessary  intsmdment  la  tb> 
pleadings  la  the  ease. 

Or,  second,  by  the  direction  given  hf  ths 
court,  and  stated  In  the  excepttoa. 

tr,  third,  when  the  proceeding  is  according 
the  law  of  Louisiana,  by  the  atatement  <m 
facts,  and  of  the  dedslon,  aa  usually  laade  bi 
___!. j^y  jji^  court 


1  T.  Thk  Tbasub^  of  ATHSn  CODXTS; 


Or,  fonrtb,  ft  must  tw  entered  on  tha  mwrd 
flf  the  proceeding*  la  tba  Appellate  eonrt,  In 
MM*  where  the  reewd  ahowi  that  eucb  m  point 
BUT  have  arisen  and  been  decided,  that  It  waa 
fa  faet  raiaed  and  decided;  and  thia  entrj  muat 
Mpp*u  to  have  been  made  br  the  order  of  the 

eonrt,  or  l^  the  prcdding  '-'—  *- " — •  "-- 

•Ottrt,  and  eartifled  b^  the 
laooid  in  the  State  court. 

Or,  fifth,  in  proeeedinga  In  eqi^t^.  It  vmj 
be  atated  in  the  bod^  of  the  final  decree  of  the 
State  court  from  which  the  appeal  ia  talcen  to 
thia  court. 

Or,  aixth.  It  muit  appear  from  the  record 
tltat  the  queation  waa  neceaearily  fnvolTed  In  the 
decision;  and  that  the  State  court  ecrald  not 
rhich  thef 

'  not  aware  of  any  other  mode  in 
which  the  judgment  or  decree  of  a  State  eonrt 
can  lawfully  be  brought  before  qb;  and  we  baTe 
atated  them  particularly.  In  order  to  prevent,  in 
future,  the  diffioultiea  and  diaerepanciea  wtiich 
have  ao  often  arteen  va  tlile  aubject. 
98t*]  'In  the  caae  now  before  ns,  tho  ore- 
aiding  Judge  of  the  Supreme  Court  of  OUo  haa 
eertified  on  the  record  tliat  the  Talidlt^  of  a 
statute  of  the  State  waa  drawn  Id  question,  on 
the  ground  that  it  waa  repugnant  to  the  Con- 
atitution  of  the  United  SUtea,  and  that  tbe  de- 
daion  waa  in  favor  of  the  validity  of  aald  Btat- 
nte;  and  this  certificate  of  the  Judge  is  eertified 
by  tbe  clerk,  aa  a  part  of  the  record.  We  pre- 
aume  that  the  certificate  of  the  presiding  judge 
waa  made  by  the  authority  of  tha  eonrt;  and 
na  this  bill  and  answer  show  tbat  such  a  point 
might  have  arisen,  and  thia  certificate  on  tbe 
record  statea  tbat  it  did  arise,  and  waa  decided, 
tbe  caae  comes  within  the  fonrtb  olausa  above 
mentioned,  and  thia  court  must  take  jnriadio- 
tion,  and  examine  whether  tbe  point  ao  e«rti- 
flad  was  rightfully  decided. 

An  act  of  tbe  LsKislatura  of  Ohio,  passed  In 
IB40,  ordered  certaui  lands  held  by   the  com- 

filainants  to  be  assessed  and  taxed.  The  de- 
endant  was  the  tax  collector.  The  bill  pravs 
be  be  perpetually  enjoined  from  enforcing  the 
payment  of  tbe  tax,  becauae  the  lands  had  been 
exempted  by  a  statute  of  Ohio,  of  18M,  which 
entered  Into  the  conditions  of  sale  under 
which  the  complainants  held.  Therefore,  it  Is 
insisted,  the  Act  of  IS40  violates  tbe  contract 
4f  pureliaBe,  and  is  void;  being  contrary  to  that 
deuse  of  tbe  Constitution  of  the  United  States 
which  prohibita  tbe  Statea  from  paasing  any 
law  violating  the  obligation  of  contracts. 

This  is  the  only  question  presented  by  the 
ncord  that  we  can  examine;  as  the  twenty-fifth 
section  carefully  restricts  this  court  to  apacified 
eases  of  jurisdiction,  )>eyand  which  we  have  no 
power  to  go  into  tbe  cause. 

There  are  six  complainants,  each  setting  np  a 
distinct  title;  they  sue  jointly — and  for  the  six 
only,  and  not  for  themselves  and  others,  equal - 
W  assessed;  as  in  Attorney -General  v.  Helm,  Z 
Simon  A,  Stuart,  ST,  and  simitar  caaes,  referred 
to  in  Story's  Bquity  Pleadinga.  sec.  114,  123. 
The  Supreme  Oouit  of  Ohio  having  enter- 
tained juriadiction,  thia  court  must  do  so  like- 
wise. The  question  of  misjoinder  Is  not  open 
to  us  for  revision. 

The  immediate  deeds  hi  fee  from  the  trustees 
of  the  Ohio  University  to  complainants,  are  not 
10  I<.  «d. 


lands  from  taxation,  as  the  bill  is  founded  q 
the  assumption  that  tha  ITtb  section  of  the  Act 
of  1B04  entered  into  the  'contract  and  [*98T 
imposed  the  exemption  on  tbe  State.  Whether 
such  an  Inference  arises  in  favor  of  the  oom- 
plsinanta,  depends  on  tbe  construction  of  an 
ordinanoe  of  Oongrcss  and  tbe  several  acts  ot 
tbe  Legislature  of  Ohio,  passed  in  regard  to 
these  university  lands. 

By  tbe  ordinance  of  1787  (1  Iaws  United 
Statea,  B73),  a  sale  of  a  large  section  of  eonntry 
was  authorized  to  be  nude  to  a  company  of  in- 
dividuala,  from  which  la  reserved; 

"Not  mors  tban  two  complete  townahlpa  to 
be  given  perpetually,  for  the  purposes  of  a  uni- 
versity, to  be  laid  off  by  the  purchasers  as  near 
the  center  as  may  be,  ao  that  tha  same  shall  bs 
of  good  land,  to  be  applied  to  the  intended  ob- 
ject by  the  L^isktnre  of  the  State." 

Ohio  cune  bto  the  Union  as  a  SUt«  In  ISDL 
In  ISM  (Ohio  Land  [«w*,  226)  on  act  waa 
passed  esbablishing  a  unlvenlty  m  the  founda- 
tion of  tbe  fund  secured  by  Congress,  to  be  sit- 
uated on  the  reserved  lands;  Mng  townships 
eight  and  nine.  The  lands  wsrs  vested  in  tns 
corporation,  consisting  of  the  president  and 
trustees,  "for  the  sole  use,  benefit,  and  si^ 
port  of  the  nniverslty,  forever." 

Tbey  were  Kutboriwd  to  rent  oat  the  lands 
in  separate  tracts,  of  not  less  than  eighty  acrei^ 
or  mora  than  two  hundred  and  forty  acres  on  ft 
valuatltm  of  commissioners,  at  a  yearly  rent  of 
six  per  centum   per  annum   on  the  eetimated 


tbe  aald  corporation  shall  have  power  to  de- 
mand a  further  Toarly  rent  on  said  lands  end 
tenements,  not  exeee^ng  the  amount  of  tax  im- 
posed on  property  of  like  description,  by  the 
State;  which  rents  aball  be  paid  at  auch  time 
and  place,  to  such  person,  and  collected  in  auch 
manner,  as  tbe  corporation  shall  direct."  Tbe 
eeventeenth  eectlon  declares,  "That  the  lands 
in  the  two  townahips,  appropriated  and  vested 
as  aforesaid,  with  the  buildings  which  are  or 
may  be  erected  thereon,  shall  forever  be  ex- 
ampted  from  all  State  taxes." 

Thus  the  matter  stood  until  1828,  when  the 
Legtsletnre  authorired  tbe  boaid  of  trustees  of 
the  university  to  sell  and  eonvev  in  fee-rimple, 
1.  All  the  lands  situate  In  tbe  college  townships, 
which  were  not  encumbered  with  outstanding 
leases;  2.  Sucbof  said  lands  aa  hadbeenre-en- 
tered  by  the  board,  for  a  breach  *of  [*S88 
tbe  coodltiona  of  the  leases,  or  where  tUa  en- 
cumbrance bad  been  or  migbt  be  otherwise  re- 
moved; 3.  To  convey  in  fee  to  the  lessees,  re- 
spectively, on  the  payment  of  such  sum  of 
money  as  would  yield  at  an  Interest  of  six  per 
centum  per  annum  on  the  sum  which  waa 
yearly  reserved  in  the  lease. 

Pursuant  to  this  statute,  the  eomplalnants 
purchased  and  took  deeds  In  fee;  no  exemption 
from  State  taxation  being  contained  In  tbe  stat- 
ate  under  which  tbey  took  title,  or  In  their 
deeds. 

The  object  of  the  Incorporating  Act  of  ISCM 

was  to  regulate  a  public  fund,  intrusted  to  the 

management  of  tbe  State  sovereignty,  so  as  best 

»A1 


itt                                         Surasiu  Coun  or  XHi  Uhitb>  States.  IMl 

to  McompUiIi  the  tnUntton  of  the  donor,  the  and  Join  the  Btoekbridge  tritie  !■  New  Tork. 

United  StAtea.    It  wh  e  matter  of  courae,  in  In  1801  the  State  of  New  Jeraey,  b7  ■  atatula. 

the  then  atate  of  the  college  fund,  to  exempt  it  authorized  them  to  aell  their  lands.    Thiiactot 

from  taxes,  in  the  hands  of  the  truateea.    The  AsBembty    contained    no    exemption    from    the 

landa  brought  no  income,  and  could  bear  no  payment  of  taxea  after  the  aale.   In  1803,  tb 

tax  In  their  uncultivated  condition,  until  they  Indian   tribe  sold  to   Wilson   and  othera;   and 

paaaed  Into  the  handa  of  private  individuals,  the  commiMionera   appointed  by   order  of  the 

The  tenant*  of  the  unlverait;  for  ninetj  year*  Legialature  conveyed,  for  and  on  behalf  of  Um 

made  their  own  contracta,  and  were  bound  to  InSans,  to   the  purchaaera.    (hi   the    foregoing 

fkj  the  ordinary  taxea  levied  on  the  inhabitanta  state  of  facta,  it  was  held  by  thia  court  that  tb) 


....  ,  .  „.  ..._._ Ji  tribe,  were  equally  entitled 

general  laws  in  regard  to  the  revenue  bound  to  ita  benefits;  and  that  no  taxes  coiud  b*  In- 
them,  aa  the  value  of  real  eatate  increaaed,  and  ied  on  the  land. 

taxea  were  imposed  in  addition  to  previous  bur-  The  soundness  of  the  dedaion  wa  thlalc 
dena,  to  euch  an  extent  the  corporation  of  the  undoubted.  The  compact  with  tbo  Delawan 
univeraity  added  to  the  rente  of  ita  tenants,  tribe  was  for  a  cession  to  the  government  irfs 
The  laniu  not  leaaed  eontinned  exempt  from  large  body  of  land;  the  consideration  for  thi 
taxation,  on  the  fair  auppoaition  that  tbey  ceasion  wsa  a  small  tract  vested  in  trust  for 
brou^t  no  Income,  and  eaiiid  bear  no  burdens,   them  in  fee;  and  a  further,  and  very  material 

The  policy  of  the  Aet  of  tSM  i*  too  plain  to  consideration  waa,  that  the  ]att«r  traet  ahovld 
admit  of  comment;  and  ita  wisdom  so  manifest  never  *be  taxed  by  the  government.  [*SH 
aa  to  meet  with  inatant  aanction.  The  parties  were  competent  thua  to  eontitd, 

But  what  waa  the  policy  of  the  Act  ot  lB2fiT   aa  no  restriction  waa  imposed  on  the  eolnusl 
An  entire  change  of  the  fund  from  real  «atate   government,  and  the  oonaideraUon  was  aapl* 
to  a  capital  in  money  veeted  by  loan  tn  the   for  the  exemption. 

State  treasury,  waa  determined  on  by  the  cor-       The  condition  attached  to  the  land;  ao  tUi 
pontlon.    Leave   waa   aalced   and    granted    by    court  held:    "The  act  authoriring  the  Indiana 
the  Legialature  to  aell  the  landa,  and  eonvey  to  sell  waa  a  mere  enabling  itatut*;  the  par- 
them  In  fea-aimpla  to  purchasera,  ^ving  the   chaaera  toolc  from  and  under  the  Indian  tribe, 
tenanta  a  preference  in  eaaea  where  there  were    held  by  virtue  of  the  grant  to  them,  and  were, 
eziating  leases.     As  regarded  the  management    of  course,  entitled   to  all    the   beneflta  at  tha 
and  nature  of  the  fund  to  austaJn  the  univer-    contract.    New  Jersey  had  therefore  no  man 
dty,  the  Aet  of  1604  waa  to  a  great  extent  re-   power  to  repeal  that  part  of  the  grant  which 
nealed;  by  that  act,  the  lesaeee  of  the  corpora-    exempted  the  landa  from  taxation  than  ahe  had 
lion     were     Kovemed;     their    contracts     were    to  repeal  the  entire  contract;  and  therefore  hai 
founded  OB  ii;   but  with  it  the  purdiaRera  in   act  of  1804,  repealing  the  clause  of  exemptioos, 
fee  had  no  concern,  their  contracta  originated   was  void." 

180*]  in  a  different  policy,  'and  are  sanctioned        We  think  the  eaae  In  Crancb  compared  with 
by  a  different  statute ;  and  complainanta  actually    the  one  presented  by  the  record,  ia  too  disaimilar 
claim,  and  eculd  only  claim  by  force  of  the  Act   to  require  a  particular  comparison,  or  furtbv 
of  1826.   Thia  act  aecured  the  payments  of  no  comment. 

taxes  to  the  university,  aa  the  eubstitute  of  the        We  concur  with  the  Supreme  Court  of  OUo, 
Btata.    It  aimply  authorised  the  corporation  to   ^|^(  ^ha  bill  must  be  dismisaed,  and  ao  ordv. 
aell  as  an  individual  might  aell,  and  the  re- 
spective pnrehaaers  took  title  as  from  an  indl- 

*ldua1i  they  were  atrangera  to  the  Aet  of  1804,  -^^ 

with  the  exception  of  thoae  provided  for  by  the  ___    .„„___    __      __     „,...-      ,. 

third  section  of  the  Act  of  1828,  the  value  of  THB  UNITED  STATES,  Plaintiffs  [•Jtl 
whose  landa  were  to  be  governed  by  the  assesa-  "^  Error, 

ment  of  their  rente  under  the  former  aet,  and  v. 

who  were  entitled  to  have  deeds  in  fee  on  the  MART  L.  ELIASON,  Administratrix  of  Hi- 
payment  of  ona  hundred  dollan  for  every  six  u^u  A.  Eliason,  Defendant   in   Error, 

dollars  of  annual  rent  aasessed  upon  them,  dis- 
regarding the  taxea  they  were  bound  by  the  Act   writ  of  error  to  judgment— «ntei«d  on  sgnd 
of  1804  to  pay  to  the  oorporation.    The  mode        sUte  of  facts— claim  of  army  officer  for  ten- 
et aaoertalnlng  the  value  makes  no  difference;        mission  on  disbursements — power   of  exeea- 
all  the  pnrchasen  hold  under  the  Act  of  1S20,       tive   to   eatabllah   rules   for   goremmaat  tt 
and  cannot  go  behind  It;  and  are  subject,  like       army, 
other  peraons  holding  lands  In  fee,  to  be  taxed 
by  the  SUte.  An  action   was  bron^t  by   the    United  RatN 

The  eaae  relied  on  by  the  complainanU  aa   *»"l9^' "^^P**'"  ^''■™"i.'"  ■ '■'■'1.'* ''"•iL*5 
_ii—  tvi.  I.  f-i..*  ^TyLat.t^^-a.T„  T......  -     ■"  aiabnralnj  oDlMr  at  Fortress  Calhoon.    At  <•■ 

ruling  thia  la  that  of  The  SUte  of  New  Jersey  v.  [endant  clainK-d  an  sllowan«  aa  comuiasl^  sa 
Wilson,  7  Crancb,  164.  In  1768,  the  Dela-  tbe  dlibanement  of  large  lums  of  moDnr  nte 
ware  tribe  of  Indians  agreed  with  the  colonial  *"«  ■"^?",«  5' "••  War  Dep.nment  In  1M4  ea4lt; 
povemment  of  New  Jersey,  to  release  to  the  SS^-l.V'Sj^l^fS.^n^'^fta"^",^^^,"?^'^^!; 
latter  all  the  lands  in  that  colony  aouth  of  the  latioai  printed  ht  1821.  "at  the  rate  ot  two  Mian 
river    Earitan;    the    government    purchased    a    P«r  alem.  during  the  eoDtinuance  or  anch  dirtwj 

J .   _.  1 I  '       -.Lt.i,    ,1..   t_j:._.   _:-k4.   ments,  provided  the  whole  amount  of  emelawali 

tract  of  land  on  which  the  Indians  might  re-  .mi,  not  eiceed  two  and  a  half  per  cent,  aa  tli 
aide,  and  stipulated  by  a  legislative  act,  that    >am  expended." 

this  tract  should  not  thereafter  be  subject  to  „  »»  ",  ","J;iX:"'v"RjV'^^„°',J?t  ^".SSSt 
any  tax.  The  Delawares  wished  to  emigrate,  X'",U°'pUristo«  ^.i  ttV^^Sl^Cow^STTS 
*<«  t^tten  li 
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IfuA,  1BS5,  >n  •rtr*  eompenntloii  of  vrery  kind, 
tor  which  proTlalon  hid  o«t  been  m>ds  by  law,  wu 
dlMllowed.  The  delraduit'i  iDtMtata  claimed  that 
the  proTiiloiu  at  the  Act  ot  March  Sd,  1836,  wure 
applkablp  eel*  ta  the  dlibnmng  ol  public  maner 
■pprcpriBtfd  uj  law  darioR  the  eeaaloD  of  Con- 
ireu  In  which  that  act  waa  paaaed.     Held,  that 


r  ol  the  War  Department  4>t  14th  llarch, 

lasD,  took  away  all  tlBht  to  '"     

claimed  oodpr  tht 


a  allowancce 


Id  the  DUtrlet  of  Columbia,  a  wi.. 

to    the   decUloQ   of    the   Circuit    Coart,   upon   an 
•glMd  eaee.    The  nm*  principle  he*  been  applied 

i_  _ —  I !.•  >—•—:(  the  snpreme  Court  tram 

-  — .__      cited.  Fair  r. 
ITS;  Tucker  ». 

,, ^,  ".,  ^— ™j  ..  Jrent  a  Craaeb, 

1ST:  Brent  v.   Chapman,  B  Craoeb,  U8:  Shank- 
land  T.  Tha  Conoiatlon  of  WaahUicton,  S  Petan, 

SM  ;  iDglee  v.  (5ooMdn.  S  Wbr-^^^" 

NIchoIe.   4   Wb«at.    *^* 


",»' 


aahUurton, 


Iflller  1 


indoabted.     The   power   to  « 


.„    „   eatabllth,    neceetarlli. 

tmplln  the  power  to  modify  or  to  repeel,  or  to 
create  anew.  The  Secretary  at  War  la  the  leKnlar 
conitltotlonal  onras  of  the  Prealdent  tor  the  ad- 
mlnUtratlon  of  Qia  mlUtary  eeUbllBbment  of  the 
■utlani    and    rule*   and    orden.    pabllcty    pramal- 

Rted  throngh  bim,  mnat  be  Tecalved  a«  iha  acta  ot 
t  eiecutlve,  and  aa  eueh  are  hiodlni  upon  all 
within  the  iphere  of  hU  legal  and  conatltutlonal 
anthorltj. 

IN  error  from  the  Circuit  Court  of  the  UnlUd 
Btatea  for  the  Oouutj  of  WaahiDgton,  in  the 
District  of  Columbia. 

In  February,  183B.  the  United  Statea  insti- 
tuted a  suit  aKBJnst  William  A.  Eliason,  ■  cap- 
tain in  the  United  Statea  eorpa  of  en^neeri, 
for  the  recovery  of  two  thousand  four  hundred 
and  ninety- two  dollars  and  eighteen  cents,  a 
Sta*]  balance  in  his  hands,  of  'moneys  |«id 
to  him  for  the  purpose  of  dishuraementi  at 
Fort  Calhoun,  and  of  one  hundred  and  ei{^t 
dollar*  and  flfty-sereo  cents,  beyond  tht  Ind- 
d«ntal  expentea  of  fortification,  making  to- 
gsther  two  thousand  tiz  hundred  dollars  and 
•eventy-fiTe  cents.  On  the  deeeaae  of  Captain 
Eliason,  the  iuit  was  proceeded  in  agalnat  hii 
administratrix. 

In  the  Cinnilt  Oonrt,  tha  eounsel  for  tlie 
pMntlffa  and  the  defendant  agreed  opon  tha 
loUowinR  atatement: 

"Ob  the  trial  of  the  atwre  cause,  the  plaln- 
tlffa,  to  maintain  the  issue  on  their  parta  Joined, 
olTered   In   evidence   the   transcript   from   the 


dence  to  show  that  the  aaid  inteatate  waa  a  cap- 
tain in  the  United  Stataa  eorpa  of  engineers, 
and  aa  aucb  waa  mdered  to  talte  eha^  and 
anperintend  the  works  on  Fortress  Calhoun,  and 
took  ehargfl  of,  and  eontinned  the  uJd  work 
from  the  7th  of  November,  1834,  to  the  10th  of 
September,  1838;  and  furtlter  ofTered  in  evi- 
dence the  general  regnlationi  of  the  War  De- 
partment, as  follows:  And,  further,  tliat  the 
a^  intestate  while  employed,  disbursed  two 
hundred  and  fourteen  thousand  three  hundred 
and  ninety-two  dollars  and  sixty-one  cents;  that 


Fcntreas  Calhoun,  In  which  aervlce  he  dis- 
bursed one  thousand  one  hundred  and  forty- 
three  dollaia  and  thirteen  cents;  and  further, 
that  he  was  charged  with  the  disbursement  of. 
and  did  disburae  the  sum  of  one  thousand  eight 
hundred  and  ninety-one  dollars  and  forty  three 
eenta,  (or  Incidental  azpenaaa  of  fortifleationa, 

1*  ih  «d. 


banning  In  the  year  18)0;  and  that  he  pur- 
chased for  the  uae  of  the  Engineer  Department, 
a  set  of  tnstrumenta  and  case,  and  the  depart- 
ment allowed  him  for  the  JnatrumentB,  but 
refused  to  allow  him  for  the  case,  amounting 
to  ten  dollars;  and  further,  that  the  pay  and 
emolument*  of  the  said  intestate  had  been 
■topped  hy  the  government  of  the  United 
Statea,  from  the  31st  of  December,  1838,  to  the 
15th  day  of  June,  1830,  amounting  toonethou- 
aand  and  fourteen  dollars  and  ninety -fire  eenta; 
and  the  defendant  then  elaimed  eredit-" 

The  aeeouQt  of  Capt^  BUaaon,  which  had 
been  anbmitted  to  the  aoeountlng  ofBcen  of  the 


treasury,  and  the  ^propriations  in  tba  treaa- 
uiT,  were  made  a  part  of  the  ease. 

*The  reEuiatlone  of  the  War  Depart-  [*9«S 


March  8,  1B36,  entitled  'An  Act  making  addi- 
tional appropriations  for  tha  IMsiware  Break- 
water, and  tor  certain  harbors,  and  removing 


obstructions  In  and  at  the  mouths  of  eert^n 
rivers,  for  the  year  one  thousand  eight  hundred 
and  thtrty-flve;'  and  which  prohlUta  the 
allowanoe  of  extra  compensation  to  ofBeers  of 
the  army,  baa  been  submitted  to  the  Attomey- 
Graeral  for  hi*  opinion,  and  that  officer  haa  de- 
cided that  it  extends  to,  and  prohihlta  the  alk>w- 
ance  of  all  extra  compensation,  of  every  Idnd 
whatsoever,  for  which  provision  is  not  made 
by  law.  Hereafter,  therefore,  no  suoh  extra 
compensation  will  be  allowed." 

The  prohibition  under  this  order  took  aflNt 
from  the  passa^  of  the  law. 

The  instructions,  after  enumerating  particu- 
lar office*  held  to  be  included  tn  the  proviso,  hy 
the  Secretarr  of  War,  proceeded  to  aayt  "The 
construction  of  the  act  will  apply,  ao  aa  to  pre- 


tied  by  law. 

"The  Attomey-Oeneral  had  dedded  that  the 
funeral  clause  u  the  above  provlao  win  render 
illegal  the  allowance  of  any  percentage  orcoBi- 
pensation  for  disbursing  appropriations,  made 
previous  to,  as  well  aa  during  the  last  seaslon  of 
Congress.' 

Article  07,  see^  14,  from  the  Army  Regula- 
tions, printed  in  IBSl,  waa  also  In  evMeneai 

"Where  there  is  no  agent  for  fortiflcaUons^ 
the  superintending  officer  shall  perform  the 
dutlea  of  agent,  and  while  performing  aueh 
duties,  the  rules  and  regulations  for  the  gov- 
ernment of  the  agents  shall  be  applIcaUa  t* 
him ;  and,  as  compensation  for  the  performanea 
of  that  extra  duty,  he  will  be  allotrad  for  mon- 
eys expended  by  him  in  the  eonstmetlon  of 
fortifications,  at  the  rate  of  two  dollan  per 
diem  during  the  continuance  of  such  diabnrM- 
ments:  providing  the  whole  amount  of  emolti> 
ment  shall  not  exceed  two  and  a  half  per  OMt. 
on  the  sum  expended." 

In  the  Circuit  Oonii  the  foUowing  judgment 
was  giveni  "^The  court  is  of  opinion  that  ths 
proviso  in  the  Act  of  the  Sd  of  Hareh,  18SS 
(oh.  303),  Is  only  applicable  to  the  disbarring 
of  public  money  appropriated  by  law  during 
the  session  of  Congressinwhlchtut'aet  (Mf  4 
a  passed;  and  It  appearing  therein,  to  the 
iafaetion  of  the  eourt,  that  no  part  of  the 
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fenduit,  waj  appropridted  at  the  a«id  aesiion  of 
CoDgrcu,  the  court  ii  also  of  opinion  that  the 
■aid  iDt«at«te  wai  entitled  to  the  allowance 
claimed  hj  him  for  the  disbursementa  aa  above 
■tated,  and  do  thereupon  order  the  judgment 
to  be  entered  for  the  laid  defendant." 
The  United  SUtee  proaeeut«d  thii   writ  of 

The  eaM  waa  argued  br  Mr.  Ltgtst,  the  At- 
tomej-General,  for  the  United  Statea,  and  b7 
Ur.  Braflley  for  the  defendant. 

Ur.  Lesari  contended,  that  the  regulationa 
of  the  War  Department,  of  March  13lh,  1B3S, 
wne  conduai*e  on  the  elaima  of  all  the  offl- 
Mta  of  the  ann7,  who  came  within  their  pro- 

Ha  wu  fully  aware  of  the  decielona  of  thii 
eourt  in  Oenenl  Qratlot'a  caee,  and  fn  Mlnia'i 
Mae,  15  Fetan,  423,  but  the  principle  which 
wu  now  claimed,  waa  not  aiFected  hj  the  rule 
laid  down  In  thoaa  caaea.  The  caeea  of  The 
United  States  t.  Kiplej,  7  PeUra,  18,  and  the 
•ther  caccB  in  the  same  rolume,  ataJid  unaffected 
hj  the  principle  on   which  the  United  SUtea 

These  are  apeelal  regulations  of  the  War  De- 
partment, and  the  departmeot  had  full  author- 
ity to  CBtablfeh  such  mice.  If  the  true  con- 
itmctimi  of  the  Act  of  CongreBS  of  March  3d, 
1885,  ia  that  It  applied  onlj  to  appropriations 
"'^^  at  that  session,  the  regulations   of  the 


them,  to  which  they  applied. 

The  question  submitted  to  the  court  Is, 
whether  after  the  regulstiona  of  13th  March, 
IBSB,  any  allowance  can  be  elalioed  for  those 
extra  iMrlcea- 

Mr.  Bradley,  for  the  defendant,  argued,  that 
aa  the  canae  waa  adjudged  in  the  Circuit  Court 
on  a  caa«  itatad,  the  writ  of  error  ahould  be 
dismissed. 

1.  No  writ  of  erTor  will  lie  on  a  special  ease 
aUtad.  I  Black.  Com.  378;  Tidd'a  Praet. 
808,  B09[  I  Archbold's  Praet.  pi.  IBZ;  SU- 
phen^  Pleading,  03. 

2.  Where  a  writ  of  error  will  not  lie,  there 
ean  be  no  Ull  of  exceptions.  1  Archbold's 
PneL  187;  Hard.  84S;  Bos.  k  Pull.  3,  16; 
Tidd'a  Praet  791t  1  8alk.  ESi;  1  Black.  Rep. 
«T». 

1»S*]  '3.  On  a  special  caae  sUted,  unless 
the  judge  expressly  reaerraa  the  jMwer  of  turn- 
ing the  special  ease  into  a  apeoial  rardlct,  it 
cannot  be  done.  2  DowL  Sep.  T8,  and  the 
eaaea  on  the  other  pointi. 

Aa  to  the  right  of  set-off,  no  doubt  or  con- 
troveray  exiita.  The  claim  of  Captain  Eliason 
has,  in  fact,  been  allowed  up  to  toe  paaaage  of 
the  Act  of  Sd  March,  ISSS.  In  the  case  of 
Minis  V.  The  United  SUtea,  15  Peters,  this 
court  decided  that  the  act  prohibited  extra  al- 
lowaacea  only  In  the  cases  of  the  disbursement 


of  public  money,  appropriated  during  the  ses- 

'   •ymgnn  of   1834,   18S8.     The   claim 

e  the  court  la  for  service!  in  ^sbun- 


■loii   of   Coni 

BOW  before  t!  . 

log  appropriations  made  before  and  since  that 
•at.  The  right  of  the  defendant  In  error  ia 
net,  therefore,  affected  by  that  act. 

na  claim  i*  reatcd  on  the  usage  of  the  de- 
pvtmaat,  and  upon  the  Army  Repilattons,  and 
ja  minwroiu  dedalona  of  tUa  oouil,  down  to 
tka  caae  of  Gnttlot,  la  15  Petwa,  Ik  wUcbvu^^ 

•  7# 


ignlzed,  and  111 
previous  decisions  afflme^ 

It  Menu  to  be  conceded  that  the  elaiai 
should  have  been  allowed,  but  for  the  order  d 
the  War  Department  of  14th  March,  1835,  by 
which  such  elaima  are  supposed  to  be  pn^lb- 
ited. 

In  Gratiot's  case,  IS  Peters,  371,  the  court, 
after  having  stated  the  right  of  the  govcmnent 
thus  to  employ  ofEcere,  tuid  the  right  to  com- 
pensation growing  out  of  it,  say:  "To  austaia 
the  refusal  of  the  court,  in  the  present  case,  il 
is  therefore  indispensable  to  show  that  there  ii 
some  law  which  positively  prohibits,  or  by  juit 
implication  denies  any  of  the  disputed  iteia^ 
or  any  part  of  them." 

It  is  coDcedcd  that  there  ia  no  such  law;  but 
it  ia  argued  that  the  implied  contract  caanot 
^st  in  the  face  of  the  order  or  regulation  d 
the  War  Department  of  Uth  of  March,  1831. 

Could  this  order  or  regulation  revoke  th* 
regulations  of  1821,  1S25T  They  were  niadi 
in  obedience  to  a  law  of  Congreaa.  They  ought 
to  have  the  force  of  law.  Did  it  intend  to  re- 
peal those  reguIationsT  Is  it,  on  its  face,  anj- 
thinc  more  than  the  exposition  of  the  Act  of 
3d  March,  1836,  aa  construed  by  the  Attorney- 
Oeneral  of  the  United  States  soon  after  it  was 


If  that  construction  was  erroneoua,  a*  hu 
been  decided  by  thii  court,  is  not  the  detailed 
exposition  in  the  orders  of  the  War  Department 
equally  erroneous  T  Althou^  It  protesses  to 
be  prohibitory,  ia  It  anything  more  than  aa 
opimoa — an  erroneous  opinion  *of  the  [*3VI 
Secretary  at  WarT  He  says  the  prohibitiaa 
took  dTect  from  the  passage  of  the  law.  Conld 
this  do  sof  It  is  not  designed,  and  ought  not 
to  be  construed  as  a  repealing  renilation.  Itii  , 
not  ao  on  its  face,  or  upon  a  full  examinatioi 
of  its  language. 

Mr.  Justice  Daniel  delivered  the  opinion  rf 
the  court: 

Upon  a  writ  of  error  to  the  Circuit  Cmnt 
of  Washington  County,  In  the  District  of  Ga- 
lumbia. 

On  the  IStfa  day  of  rebniaiy,  I83S,  th* 
ilaJntlffs  instituted  an  action  of  assuupdt 
n  the  Orcuit  Court  of  Washlngtoa  Couiitj, 
against  William  A.  Eliason,  for  the  balance  of 
two  thousand  six  hundred  dollar*  and  seveatf- 
five  eenta,  charged  against  himon  thebooksef 
the  treasury  aa  disbursing  officer  at  FortrM* 
Calhoun,  between  the  datea  of  the  7th  of  No- 
vember, 1834,  and  the  10th  of  September,  ISSL 

The  defendant  Eliason  appeared  to  the  soft 
and  filed  the  plea  of  non  assumpsit,  upon  whiek 
issue  was  joined;  but  having  died  before  th* 
cause  came  to  trial,  the  defendant  in  error,  as 
administratrix  of  the  decedent,  waa  made  a 
party  defendant,  and  the  cause  regularly  pro- 
gressed to  trial  upon  the  issue  made  up  betsui 
the  original  partiea.  Upon  the  trial  befor*  tl* 
dientt  Court,  the  following  caae  waa  agnsJ 
between  the  partiea  t^  their  attorneys,  to  tt 
subject  to  the  opinion  of  the  court,  aa  the  lav 
upcui  the  same,  vie:  On  the  trial  of  th«  aben 
cause,  the  pl^ntlffs,  to  maintain  the  lasue  » 
their  part  Joined,  offered  In  evidence  the  tni' 
aoripta  from  the  Treasury  Department  (wUd 
axe  found  in  pages  IE  to  IS  of  the  Record), «si 
'  ^M  1^  &«l<s^iKit^  \lhMa  affared   evidence  Ii 
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■b0W  Uwt  the  Mid  litMUt«  waa  ■  MpUIn  tn  tha 
Uuitad  StaUa  aoipa  of  angioeara,  and  aa  aneh 
waa  ordeicd  to  taka  charge  aod  luperinteiu)  tlia 
worka  on  Fortreai  Calhoun,  and  took  charge  of, 
and  continutd  tike  aaid  work  from  the  7th  No- 
vember, 1S34,  to  th«  tOth  September,  IBSS;  am) 
further  offered  in  evidence,  the  general  regula- 
tions of  the  War  Department,  aa  followa  (art. 
67,  aee.  14] :  "Where  there  fa  no  agent  for  forti- 
fli^tiona,  the  luperintending  officer  ihall  perform 
the  duties  of  agent)  while  performing  auch  dutlei 
the  rules  and  renilations  for  the  govemmeat  of 
auch  agents  ahiol  be  applicable  to  him ;  and  as 
compenaation  for  the  performance  of  tliat  extra 


Itl*]  'the  rate  of  two  dollata  per  diem, 
during  the  continuonM  of  auch  diebursementa, 
provided  Uie  whole  amount  of  emolument  shall 
not  exceed  two  and  a  lialt  per  centum  on  the 
aum  expended."  And,  further,  that  the  said 
intestate,  while  thns  employed,  dlabursed  two 
hundred  and  fourteen  thousand  three  himdred 
and  ninety-two  dollars  andaixty-oneceDta;  that 
ha  waa  aUo  directed  to  take  cluirse  of,  and  su- 
mrintend  the  removal  of  a  li^t-house  into 
Fortreu  Calhoun,  in  which  service  he  dfaburaed 
one  thousand  one  hundred  and  fortj'three  dol 
lara  and  thirteen  cents;  and  further,  that  ht 
waa  charged  with  the  disbursement  of,  and  di<! 
disburse,  the  sum  of  one  thousand  eight  hun- 
dred and  ninety-one  dollara  and  forty-three 
sents,  for  incidental  expenaea  of  fortiflcstions 
beginning  in  the  year  1S30;  and  that  he  pur- 
chased for  the  use  of  the  Engineer  Department, 
■  aet  of  Instruments  and  case,  and  the  depart- 
ment allowed  him  for  the  instrumenta,  but  re- 
fused to  allow  him  for  the  case,  amounting  to 
tan  dullars;  and  further,  that  the  pay  and 
emoluments  of  the  aaid  intestate  liad  been 
atopped  by  the  government  of  the  United 
States,  from  the  list  December,  1B38,  to  the 
ISth  day  of  June,  1839,  amounting  to  one 
tbeuaand  and  fourteen  dollara  and  nluety-ilTe 
eanta;  and  the  defendant  then  elatmed  eredit 
For  compensatloB  (or  disbursing 
money  on  account  of  Fortreaa 
Calhooa  from  7th  November, 
1834,  to  10th  September,  1838,  up 
to  which  time  he  was  In  charga 
of  aaid  work,  incioalve,  at  $Z  per 

day  82,816  00 

Of  wliich  this  amount  only  had  been 

allowed 234  00 


Balance 8,682  00 

For  money  disbursed  on  account  for 

removing  li^ht-house,  eto 81 

Tor   money   disbursed    for   Inddental 

expenses  of  fortiflcatlona 46  SG 

For  case  of  instruments 10  00 

For    pay    and    emoluments    (marked 

B),  copied  at  page  20 1,014  B6 


83,689  26 
For    balance    of    aeeonnt    nndered 
20th  llarch,  1830 74  7D 


83,764  06 
fOS*]  'And  farther  offered  evldenoe  that  all 
the  claims  above  stated,  except  that  for  pay 
Mid  emoluments,  Itad  been  suDmltted  to,  and 
rejected    by,    this    accounting    offlear    of    the' 


and  offered  In  evidence  the  following  st 

of  the  state  of  the  appropriatioaa  imder  wUeh 

the  disbursements  were  made: 

The  plaintiffs  offered  in  evidence  the  Reoula- 
tlona  of  the  War  Department  of  the  14tfi  of 
Uardi,  1835:  "TiM  proviso  in  the  Act  of  Oon- 
gress  passed  tfarch  3,  1BS6,  entitled  'An  Aet 
making  additional  appropriationa  for  the  Dala* 
ware  Breakwater,  and  for  certain  harbon,  aai 
removing  obatruetlona  in  and  at  tlte  month  of 
certain  nvers,  for  the  year  one  Uionaand  tiAt 
hundred  and  thirty-flve;'  and  which  proltlNta 
the  allowance  of  extra  compensation  to  offloera 
of  the  annv,  lus  been  submitted  to  the  Attor* 
ney-Qeneral  for  his  opinion,  and  that  officer  haa 
dcdded  that  It  extenda  to,  and  prohibita  the  al- 
lowance of  all  extra  compensation  of  any  kind 
whatever,  for  which  provision  ia  not  made  by 
taw.  Hereafter,  therefore,  BO  extrs  compenaa- 
tion will  be  allowed."  AM  mm  the  afon^o- 
ing  atatementa  it  la  aubmltted  to  tlie  eomt  to 
aay  whether  tike  defendant'a  intestate  waa  enti- 
tled by  law  to  tlie  allowances  claimed  by  him 
for  disDursements  as  above  stated.  If  tlie  court 
ia  of  opinion  that  ke  ia  so  entitled,  then  the 
judgment  to  be  for  the  defendant;  if  other- 
wise, for  the  plaintiffs,  for  the  amount  appear- 
ing due  by  the  transcript. 

F.  S.  Key  for  the  United  SUtea. 
Jos.  E.  Bradley  for  defendant. 
Upon  the  statement  of  facta  agreed,  aa  above 
mentioned,  the  Circuit  Court  pronounoed  tha 
following  o[^nion  and  Judgment:  "And  thara* 
upon,  upon  the  full  consideration  of  the  OMe 
stated  aa  aforesaid,  the  aaid  court  ia  of  oplidea 
that  the  proviso  in  the  Act  of  the  3d  March, 
1836  (ch.  303),  ia  only  applIcaUe  to  the  disburs- 
ing of  public  money,  appropriated  by  law  dur- 
ing the  session  of  Congress  in  which  that  act 
was  passed;  and  it  appearing  therein,  to  the 
aatisfaotion  of  the  court,  that  no  part  of  the 
money  so  as  aforesaid  disbursed  by  the  said  de- 
fendant, waa  appropriated  at  the  said  aeaaion  of 
Congress;  tlie  GOUt  ia  also  of  opinion  that  the 
■said  inteetote  waa  entitled  to  the  al-  ['lit 
owancea  claimed  by  him  for  the  disburaemcsita 
IS  above  stated,  and  do  thereupon  order  the 
Judgment  to  be  entered  for'the  aaid  defendant." 
To  this  opinion  an  exception  waa  taken  by  the 
plaintiffs,  which  was  sealed  1^  the  court  and 
made  a  part  of  the  record. 

Before  considering  the  qnestlona  of  law  aris- 
ing upon  the  agreed  statement,  and  npoa  the 
exception  taken  to  the  opinion  and  Judgntent 
pronounced  upon  that  atatenent,  it  is  proper  to 
advert  to  a  point  which  haa  been  made,  in  lim- 
ine, 1^  the  counsel  for  the  defendant  in  error, 
and  which,  if  decided  as  he  has  contended  it 
should  be,  would  prove  conclusive  aa  to  the 
fate  of  thia  cause.  It  is  insisted  by  the  defand- 
"  counsel  that  thia  oonrt  canntA  taka  eosid- 
of  the  present  canae,  for  the  reaaon  tfwt 


This  position  of  the  counsel  la  founded  upon  a 
remanc  of  Hr.  Justice  Blackstone,  In  Ms  Oom- 
mentaries,  which  haa  been  transferred  to  the 
work  of  Mr.  Ildd,  and  to  some  other  complla- 
ons  upon  the  practice  lo  the  English  courts  of 
>mmen  law.  Ilie  passage  in  Blackstone,  which 
will  be  found  in  hia  e^ter  on  the  Trial  by 
Jut7  (Vol  m.  p.  877,  Oeleridge'a  edition),  U  as 


t 


Bonnu  Coon  «r  sex  Unm  Sxatbi. 


"AnoUwr  metbod  of  finding  &  apeclM 
of  apedij  Tcrdiet,  U,  when  tha  jury  find  a  v«r- 
diet  generftllr  for  the  plaintiff,  bnt  subject,  nev- 
artfaeleM,  to  the  opinion  of  the  court  (.bove  on  • 
■pedal  caM  atatM  by  the  oounael  on  both  sides 
TCth  regard  to  tha  matter  of  law:  which  lias 
thla  advantace  over  a  ipecial  verdict,  that  it  la 
attended  with  mnch  leas  expense,  and  obtaina  a 
■needier  deeiaion,  the  postaa  being  stayed  in 
the  hands  of  the  officer  of  nisi  pnua,  till  the 
qnettica  ia  determined,  and  the  verdict  is  then 
entered  for  the  plaintiS  or  defendant  as  the 
caa*  nay  happen.  But  as  nothing  appears 
the  raoord  but  the  general  verdict,  the  parties 
ara  precluded  hereby  from  the  benefit  of  a  writ 
of  error,  if  dissatisSed  with  tin  judgment  of 
the  court  or  judge  upon  the  point  of  lar" 
which  makeo  it  a  thing  to  be  wished,  that 
method  could  be  devised  of  either  lesaening  the 
expense  of  special  verdicts,  or  else  of  entering 
tha  oansa  at  length  upon  the  postea," 

It  U  manlfeat  from  this  Quotation,  that  the 
reason  why,  according  to  the  practice  in  the 
English  courts,  a  writ  of  error  will  not  be  al- 
lowed after  a  eaaa  agreed,  ia  thia,  and  this  only: 
SOO*]  than  in  those  *courte,  the  agreed  case 
never  appears  upon  or  ts  made  a  part  of  the 
fccord,  and  therefore  there  is  no  ground  of  er- 
ror aet  forth  upon  which  an  appellate  or  re- 
ising  tribunal  can  act.  In  the  language  of  Jus- 
tice Blaekatone,  "nothing  appears  upon  the  rec- 
ord but  the  general  verdict ;  whereby  the  parties 
are  precluded  from  the  benefit  of  a       ''     ' 


,  that 


"which  makes  it," 
learned  judge,  "a  thing  to  be  wished,  tha 
matbod  aould  be  devised,  either  of  lessening 
•^Miwea  of  apecilU  verdicts,  or  else  of  ent«ring 
tha  eatlte  at  Urga  upon  the  postea."  The  same 
mla  in  tha  Fng'k''  courts  of  law,  and  the  same 
aonaequanea  aa  raanJting  solely  from  their  prac- 
tiea,  may  ba  aaen  in  the  Treatise  on  Pleading, 
if  Stephen  {p.  02),  where  the  author,  in  speak- 
ing of  the  practice  of  taking  special  verdicts, 
and  general  verdicts  Bubjeat  to  a  special  case, 
remarks,  that  a  special  case  is  not  like  a 
■pedal  verdict  entered  on  record,  and  conse- 
quently a  writ  of  error  cannot  be  brought  on 
this  decision.  There  has  been  a  recent  statute 
enacted  In  England/  which,  although  it  is  not 

ffbroudlt  snffidently  to  the  view  of  this  court  to 
tify  any  direct  inferences  aa  to  its  terms  or 
bearing  apon  this  particular  question,  may 
hara  bean  designed  to  remedy  the  very  evil 
ptrfntad  out  by  Justice  Blaekatone.  By  a  note 
to  page  02,  of  Ur.  St^hen's  Treatise,  It  is  said 
to  hava  been  enacted  bj  3d  and  4tb  William  IV. 
(cap.  42),  that  whera  Uie  parties  on  issue  jdned 
can  agree  on  a  statement  of  facts,  they  may,  by 
order  of  a  Jndn,  draw  up  such  statement  in  the 
form  of  ft  special  ease,  f(v  the  judgment  of  tba 
oonrt,  without  proceeding  to  triaL  By  the  ea- 
taUished  pactioa  aatarior  to  this  statuto^  pro- 
vision, it  was  in  the  power  of  tha  parties  to 
agna  npoa  a  atatement  of  the  ease;  it  would 
■aom  raaaonable  and  probable,  therefore,  that 
tha  power  given  to  the  judge  (aa  an  exercise  of 
Ua  judidal  functions),  to  regulata  the  state- 
ment, was  designed  to  impart  a  greater  solem- 
nity and  permanency  to  the  preparation  of  the 
proceeding,  and  to  place  it  in  an  attitude  far 
the  action  of  aome  revising  power.  But  even 
should  a  want  of  familiarity  with  the  detail  of 
EngUsk  practiea  Indues  tha  basard  of  misap- 

tra 


'prehension  of  its  rules,  or  of  tha  rcaaona  ia 

which  they  have  their  origin,  the  decisions  of 
our  own  courts,  and  the  long  established  prac- 
tice of  our  own  country,  are  regarded  aa  hav- 
ing put  the  point  under  consideration  eotirdy 

*By  the  Act  of  Congress  of  1801,  aa-  [*tei 
suming  the  government  of  the  Elistrict  of  CO' 
lumbia,  in  virtue  of  the  cession  from  Harylanl 
and  Virginia,  the  laws  of  these  States,  arid  of 
course  the  proceedings  in  their  courts  aa  parts 
of  these  laws,  were  expressly  recognited  within 
such  portions  of  the  district,  respectively,  si 
originally  were  within  the  limits  of  the  ceding 
States.  See  3  Story's  Laws,  208S;  The  United 
States  V.  Simms,  1  Craoch,  255.  At  the  period 
of  the  cession,  the  practice  is  believed  to  have 
been  well  settled,  both  in  Virginia  and  Mary- 
land, that  in  trials  at  law  where  special  or 
agreed  cases  have  been  made,  they  have  baea 
signed  by  the  counsel  as  representing  tfadr  «£■ 
ents,  and  spread  at  large  upon  the  record  as  a 
part  thereoli  and  as  constitutinK  the  only  legit- 
imate ^ound  tor  the  action  of  the  court,  and 
as  furnishing  the  regular  and  proper  test  to  hp 
applied  by  an  appellate  or  revising  tribunal  to 
this  action.  The  practice  Is  believed  to  be  the 
same  at  this  day;  It  has  been  repeatedly  recog 
nized  by  the  decisions  of  this  court;  and,  if 
ever  heretofore  serioosly  questioned,  baa  never 
been  overruled.  See  Faw  v.  Robertson's  Exec- 
utor, 3  Cranch,  173;  Tucker  v.  Oxley,  fi  Craneh 
34;  Kennedy  v.  Brent,  6  Cranch,  ISTi  Brvat  v. 
Chapman,  S  Cranch,  35S;  and  Shankland  v. 
The  Corporation  of  Waahinston,  fi  Peters,  SOO 
These  are  cases  arising  within  the  District  of 
Columbia,  but  the  same  practice  has  been  sanc- 
tioned in  cases  brought  hither  from  without  tho 
district,  as  will  be  seen  in  the  decisions  of 
'nglee  v.  Coolidge,  2  Wheat.  383,  and  of  Miller 
'.  Nicholls,  4  Wheat.  311.  This  court,  there- 
fore, have  no  hesitancy  in  declaring,  that  thr 
point  of  practice  raised  by  the  defendant's 
counsel  presents  no  objection  to  the  regularity 
~'~  the  mode  of  bringing  this  case  before  them. 

^  conaidering  the  exception  taken  to  the 
opinion  of  the  urcuit  Court,  in  relation  to  tka 
Act  of  Congress  of  March  3d,  183B,  the  order 
of  the  War  Department,  of  March  13th,  of  tba 
same  year,  and  the  rights  of  the  plaintiffs,  and 
of  the  defendant,  ts  connected  therewith,  tUs 
court  have  no  difficulty  in  pronouncing  the 
opinion  and  decision  of  the  t^rcuit  Court  aa 
altogether  untenable.  The  power  of  Oie  eiee< 
utiva  to  establish  rules  and  regulations  for  tba 
government  of  the  army,  is  undoubted.  Tba 
very  sppeal  mode  by  the  defendant  to  tha  four- 
teenth section  of  the  sixty-seventh  article  of  tfaa 
Army  Regulations,  is  a  recognition  of  this  rigbt- 
*Tha  power  to  establish  impiiea,  neeaa-  fSOS 
aarily,  the  power  to  modify  or  repeal,  or  to 

The  Secretary  of  War  is  tha  regular  eonatltn* 
anal  organ  of  the  President  for  tha  ndminis- 
ation  of  the  military  establishment  of  the  na- 
tion, and  rules  and  orders  pubUdy  promnlged 
through  him  must  be  received  as  the  acts  of  tha 
executive,  and  aa  nich,  be  binding  upon  aD 
within  the  aphera  of  faia  legal  and  eonatituUonal 
authority. 

Such  regulations  eannot  be  questioned  or  de- 
fined, because  they  may  be  thouf^t  unwise  er 
mistaken.      The  right  of  M  eonddering  ani 


IStt 


AiUB  T.  Shite. 


iMaUng  the  Autboritj  of  the  executire,  veated 
as  It  i*  with  th«  command  of  the  military  and 
aaral  forcea,  could  not  be  intrusted  to  officen 
«f  any  grade  Inferior  to  the  commander-io- 
chief;  it(  coniequencei,  if  tolerated,  would  be 
a  complete  disor^nization  of  both  the  army 
and  navy.  In  the  present  instance,  the  order 
waa  adopted  by  the  proper  authority,  and  by 
the  eante  authority  promulged  to  every  officer, 
through  the  regular  official  organ;  and  the 
^eation  propounded  to  the  Circuit  Court  was 
naither  more  nor  less  than  this,  whether  a  aub- 
ordinate  officer  of  the  army,  insiBting  upon  a 
prior  regulation,  which  he  thinks  either  is  or 
ought  to  be  in  force,  shall  obtain  from  the  gov- 
amment  emoluments  which  a  aubaequent  order 
from  bis  superior  had  warned  him  it  was  not 
la  hia  power  to  require.  This  question  can 
Beed  no  argument  for  its  solution.  This  court 
ara,  therefore,  of  opinion  that  the  Qrcuit  Court 
have  erred  in  allowing  to  Captain  Eliason,  a 

Er  diem,  as  disbursing  officer  at  Fortress  Cal- 
un,  subsequently  to  the  3d  day  of  March, 
1S3S.  Under  the  fourteenth  section  of  the  aii- 
tT-seventb  article  of  the  Army  Kegulationa, 
tney  do,  therefore,  reverse  the  decision  of  the 
Orcuit  Court;  and  direct  that  a  judgment  be 
antered  for  the  plalntifTs,  for  the  sum  of  two 
thousand  six  hundred  dollars  and  seventy-flve 
«enta,  as  claimed  by  them,  together  with  their 


SOS']  'JOHN  D.  AMIS,  PldntUT  la  Error, 
NATHAN  SMITH,  Defendant  in  Errcr. 

Maeontiauance  of  action  against  one  of  aeveral 
defendants — refuaal  to  quash  forthcoming 
bmid  not  "final  judgment" — supremaoy  of 
faderal  laws. 

Ulaalaalppl.  Action  on  a  promlaaaiT  note  acalnat 
aandri  peraona  lurTlvlDi  pannera  of  (be  ooln- 
corporatcd  Real  Estate  Bspk  of  Colnmliaa.  Uia- 
_i — 1 — 1     > — j_j    —    .i._i^   certlBcate   ol   depoait. 


AU  the  delendaou  < 

of  Don  aaaompait.  „      ..    _  ,  . 

aammpalt,  upacale];.     At  the  trial  all  the  d 

antm  except  Wtlgbt  withdrew  tbeir  plea,  and  per- 
Bttted  JudKmect  to  fri>  by  deCanlt  acalnat  tbem, 
and  the  plalotlir  then  r.lncontlnaed  tbe  ault  agalDst 
Wright.  Kiei-utlon  was  lasued.  and  waa  levied  on 
the  propertf  of  Amis,  who  gave  to  the  marshal  a 
faTtbcomlDg  bond  wUb  ivcutltT,  and  the  baud  be- 
lu  lorfelled  it  waa  ao  returned  b;  the  marahal, 
wblcb,  b;  the  statute  of  UUalBiIppl,  glvea  the  bODd 
the  force  and  eScct  of  a  Judgment  agnlnat  tba 
obligor  and  bla  luretj.  At  the  aacceedlng  term, 
Amu   mOTed  tbe  court   to  auasb   the  bohd.  which 

Claimed,  1.  That  the  Circuit  Court  erred  In  per- 
Mlttlnc  the  plalDClIT  below  to  discontinue  the  ault 
nai  Wright,  and  In  rendering  Judgment  agalnat 


£  other  defeiidRnta.'"  2r~~Tbe"'aernac'iaa  waa  fl- 
lacal.  becauae  It  Included  latereat  not  authorlied 
tr  the  Judgment.     .1.  The  overruling  the  motion  to 

Ooasb  lie  torthcomlng  bond  waa  " '  '""" 

wUeh  ought  to  lie  revened. 
"  "-- ^e  Joint  and  w 


a  tbe  A 


1 1  Jodement. 
and  the  de- 

Eoplnlaoa  of  former 
;  proeequi  In  auch  a 
that  a  simple  discon- 

>ar  to  the  repetition  of 


e  agalnat  any  « 


fed  Joint  and  aeve.-. . 
In  wrItlDK,  made  hj  ti 
rm  to  dBcrarr  --- — 

ila  la  aneh  a  ^_. 

tbe  power  of  the  plalntm  to  hold 
:m  jointly,  and  the  othera  aeret- 
coBtract;  and  tbere  la  do  obilga- 
<f  the  plalatlll  to  pnt  the  defeud- 
lltlon,  br  tbeIr  pleading*^  aa  to 
ntrlbute  hIa  pornoa  for  the  ben- 
Cited,  Minor  et  aL  v.  The  M^ 
Aleiaoorla,  1  Peteta,  46. 
id  aeveral  bond,  ault  must  b* 
II  tbe  obllgora  Jointly,  or  agalnat 
r,  becauae  each  la  UaWa  (or  the 


t  be   maintained 


illwal 


8  the  Teat    Whatever  n 
t7  of  the  fln" 

■     ■"     laprem. 

The  remedy  aecord- 


tbe  Bopremi 


le  Con 


n  practice,  la  bj  motion  In  the 
laab  the  execution.  If  the  quea- 
to  iDclude  the  Intereal  on  tha 
execution  were  properlj  before 
ion  could  be  seen  wby  Interest  In 
h  la  secured  bj  poaltlve  law,  U 
1  of  tbe  Judgment  aa  II  expressed 

of  the  8d  section  of  tba  Act  of 

HST,  1828,  adopted  tbe  forth- 
llaalsalppl,  aa  a  part  ot  tbe  HaaJ 
ate  at  the  time  of  tha  paiaage  of 
1  proceaa"  la  Doderatood  bj  tba 
le  write  at  execution  then  ['SOa 
ate  c— -■-  -•  "'-'-■—    —'— 


mlnlatetlal  ofBcera  o(  tba  State, 
lawa  of  the  State  (or  the  pnr- 
tbe  (ralta  of  Jadgmanta — among 
'lalons  ot  the  lawa  relating  to  tha 
a,  which  mast  be  regarded  aa  a 

which  prodnced  the  tortbeomlng 

mlnlaterlal;    the    Judicial    mind 


at  leaat,   aa   part  of  tha   llnal 

:IaIODa  of  tbe  State  conrta  o(  His- 
it  of  propertj.  thej  will  be  prop- 
the  Supreme  Court.  Bat  when 
te  decUfon  la  onl;  to  regulate  tbe 
.  and  to  determine  what  ahall  be 
Supreme  Court  cannot  conalder 
I  b;  such  declalona,  upon  ths 
iwi  opon  which  they  are  made  ai« 

it  tba  Snprema  Coart  ti.  ,. 

tbe  lawa  of  the  United   8 

do  wltbout  dlaregardlng  all  State 

leclalons  which  coolllct  with  tba 

a  SUtea. 

the  Sd  lecllon  of  the  Act  ot  1828, 

the  eourU  ot  tbe  United  Statea  to 

ly  be  adopted  b;  State  leglalatlon 
atlona.  made  bT  a  district  Judge, 


e  dlatrlct  court,  e 


tHasIulppl.  ti 


tortheoming  bond  as  part  o(  tbe 
an,  a  refnaal  to  gnaab  tbe  bond  Is 
[  the  court,  and  macb  leaa  a  final 


in  a  certificate  of  deposit,  Itutt- 
I  of  November,  1B3B,  by  the  de- 
,  Nathan  Smith,  in  the  District 
oitad  8tat«a  t<w  Uut  VLuiVJoktb. 


BuFsun  OovKt  or  thx  Unm  BtAin. 


tnen  In  the  Real  Estate  Bank  of  Columbui, 

sisaippi,  the  plaintiff  obtained  a  judgment 

by  default  i^iost  all   the  dcfendanta  except 


HiHisai 


Daniel  W.  Wright,  who  had  been  aued 
tbam  aa  one  of  the  partners.  All  the  defend- 
Mite  except  Wright  bad  entered  a  plea  of  noo 
aasumpiit  which  they  afUrwarda  at  the  trial 
withdrew;  on  which  a  judgment  wai  entered 
SOS*]  *t^  nil  didt  for  two  thousand  five  huo- 
dred  and  eisht7-four  dolUn  and  leTentj-BTe 
cents.  Wri(^t  pleaded  turn  assumpsit  separate - 
I7;  and  the  plaintiff  then  discontinued  the  suit 
afpjnst  Wright. 

The  plaintiff  iMved  an  execution,  which  waa 
levied  on  peraonal  propertj  belonging  to  John 
D.  Amis,  who  Uiercupon  executed  a  forthcom- 
ing bond,  with  Samuel  T.  Butterworth  as  le- 
enrity;  which  bond  being  duly  forfeited, 
operated,  under  the  laws  of  Uississippl,  as  a 
judgment  against  the  obligors  in  the  boni,  va 
which  execution  may  be  iaaued  forthwith. 

On  the  14th  December,  1B40,  John  D.  Amis, 
Mid  Samuel  Butterworth,  moved  the  court  to 
quaih  the  forthcoming  bond.  1.  Because  It 
increases  the  coete,  not  warranted  by  law,  the 
execution  having  included  interest  on  the  judg- 
ment. 2.  That  there  is  no  authority  for  taking 
the  said  bond,  or  any  auch  bond;  and  the  bond 


The  court  OTerruIed  the  motion,  and  the 
defendant,  John  D.  Amis,  prosecuted  this  writ 

The  case  wai  argued  by  Mr.  Key  for  the 

Slaintlff  in  error,  and  by  Hr.  Walker  for  the 
afendant. 

Mr.  Key  ooatended,  1.  That  there  was  error 
In  the  proceeding!  of  the  District  Court  in  al- 
lowing a  diecoutinuance  as  to  Daniel  W. 
Wright,  one  of  the  dcfendante,  and  entering  a 
judgment  againat  the  other  defendant*. 

2.  There  was  error  in  the  court  having  re- 
fused to  quash  the  forthcoming  bond  ^ven  by 
John  D.  Amis  and  Samuel  Butterworth.  The 
fieri  facias  which  had  been  issued  on  the  Judg- 
ment was  not  warranted  by  the  judgment, 
because  it  Included  Interest,  which  was  not 
given  by  the  judgment.  The  execution  was 
filegal,  and  the  bond  given  aftor  It  had  issued, 

t.  Refusing  to  quaah  the  bond,  and  leaving 
ft  in  force  as  forfeited,  was  a  final  judgment  on 
which  a  writ  of  error  will  lie. 

What  does  the  record  bring  us  for  revision  T 
The  whole  case;  the  ori^ual  judgment;  this  is 
ao  from  the  nature  of  the  proceeding.  The 
forfeited  bond  is  a  proceeding  by  statute;  it  is 
nsde  a  statutory  judgment.  It  must,  there- 
>•<*]  fore,  conform  te  the  'stetute,  and  to  do 
•0,  it  muat  be  founded  on  a  lawful  execution, 
aid  a  valid  judgment.  Take  away  that  judg- 
ment, the  foundation,  and  all  the  rest  falls. 
This  Is  settled  In  7  Cranch,  288;  S  Howard's 
Iflsa.  Rep.  191,  IK,  IM,  19S.  Hence  It  U  that 
the  Act  of  the  Legialature  of  1B3T  was  neces- 
sary. Without  that  act  the  original  judgment 
could  have  been  taken  up  to  a  court  of  error, 
and  reversed ;  and  that  reversal  would  have  put 
Ml  end  to  the  proceedings  under  it.  The  Bank 
•14 


of  the  United  Stetee  v.  Fatton,  6  Howa^  Ibi. 
223;  1  Howard  Hiss.  98. 

2.  And  then  the  queitiOD  arisea  aa  t«  tka 
effect  of  the  Act  of  1B3T,  In  the  courte  of  the 
United  States.  Bow  can  any  legislation  in 
Misaisaippi  affect  or  limit  the  jurisdiction  of  the 
courte  of  Uie  United  SUtes  I  Suppose  the  Lw- 
islature  of  Mississippi  had  said  tnere  ahoold  be 
no  appeal  in  an^  case,  or,  aa  in  the  f>ige>t,  SH, 
without  a  certificate  of  the  appellate  court; 
that  could  not  affect  the  jurisdietioQ  of  ths 
courte  of  the  United  Stetea,  or  take  away  from 
a  suitor  in  these  courts  rights  express^  eoa- 
ferred  hj  the  laws  of  the  United  States.  It 
would  defeat  the  object  of  the  Conatitution  la 
giving  Jurisdiction  to  the  courte  of  the  UniteJ 
SUtes. 

9.  The  original  Judgment,  Is,  then,  here  fat 
revision,  aa  In  the  case  In  7  Crmneh,  202.  Bow 
far  ii  it  examinable  I  For  what  errors  is  It  t»- 
aponaibler  Upon  this  point  Mr.  Key  cit«d  T 
Cranch,  202;  1  Peters,  40. 

4.  It  Is,  then,  upon  authority,  error  for  wUd* 

idgment  can  be  arrested,  as  it  aald  by  Jndg* 
Waahingtoa  in  7  Cranch,  202;  and  if  ao,  ft  t» 
revisable.  That  case  la  decisive;  for  it  sidjiid«a 
that  the  plaintiff  must  proceed  as  far  s«  Uie 
law  allows  against  all  the  defendants,  even 
when  all  were  not  taken;  a  fortiori,  where  they 
were  teken,  and  when  the  other  defendsmte  had 
a  right  to  expect  the  plaintiff  would  go  <w 
agamat  all. 

This  is  the  law,  unless  there  Is  somethinc  i» 
the  laws  of  Mississippi  which  operates  in  a 
court  of  the  United  Stetes,  and  allows  »  dia- 
continuance. 

The  law  of  Missisaip^  allows  eontraete  to  be 
sued  upon  either  aa  joint  or  several.  lUs 
should  not  utend  beyond  the  aotual  proviaions 
of  the  statute  to  authorize  suite  to  b«  so 
brought  on  such  contracts.  S  How.  Miaa.  83. 
But  when 

are  before  the  court,  then  ii 
other  question  'whether  you  can  discon-  ['SOT 
tlnue  as  to  any  of  the  defendante.  CSted,  Dfcest 
of  the  Laws  of  Mississippi,  (WS,  080;  t  How. 
Mis*.  STO;  6  How.  Miss.  411,  412;  S  Bow.  Uaa. 
78;  4  Bow.  Miss.  3M.  388,  S77. 

Mr.  Walker,  for  the  defendant  In  error,  mads 
the  ilallowing  pointe: 

That  the  severance  In  the  pleading  was  dis- 
crettonwy  with  the  court  below,  aa  every  otkar 
interlocutory  incidental  order  preceding  the 
judgment,  and  furnished  no  ground  to  reverse 
the  Judgment  for  error.  After  a  aeverascs  ia 
the  pleading*  hj  the  defendants,  a  diecoutinn- 
ance  as  to  any  one  of  them  is  not  irregular.  In 
this  case  ths  severanoe  was  by  consent,  and  so 
was  the  discontinuance  a*  to  that  party,  and 
aimnltaDeoua  with  thia,  and  in  the  same  order 
was  the  withdrawal  of  the  plea  by  the  other  ds- 
fendanU,  and  the  judgment  by  default  final 
against  tbem.  By  thia  withdrawal,  after  tk* 
severance,  these  defendants,  by  Implleatian  ef 
law  and  In  fact  consented  to  the  separste  judg- 
ment against  them.  A  judgment  thus  ^ves, 
has  in  law  the  same  effect  aa  a  judgment  con- 
feased,  so  as  to  relesae  all  error*;  and  esperially 
where  no  objection  was  made  in  the  court  below. 
3  Stewart  &  Porter,  269;  6  Porter,  iBi,  SSB;  t 
Stewart,  13;  1  Peters,  IM.  The  compulsory  no* 
pro*,  of  the  Bngliah  practice  enteo^  by  tiM 
court  upon  the  motion  of  the  dafendant  agniaii 
Petera  14. 
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t^  pUIntlff,  doM  BOt  prcTmil  to  thb  eonntr^. 
Such  t,  non  proa,  which  pata  the  whol«  mm  out 
of  eooit,  is  entirely  unlike  the  ditcontinuance 
under  our  practice;  which  in  thii  cmae  li  k  mare, 
puiial  forbeuunce  for  the  present  to  proceed 
further  in  the  anlt  ag^ntt  one  of  the  defend- 
uita,  and  le*Te*  the  c»m  in  court  t«  proeeMl 
regiUuly  againat  the  other  defendanta.  Note  to 
Powell  T.  WUtt,  Doudua,  INj  1  Peten,  M,  T4, 
M0;  B  Peters,  470;  S  Fetere,  608;  »  How.  Miu. 
SOS.  This  diecontinuance  u  to  one  defendnnt 
mny  be  taken,  eren  where  both  plead  eeparate' 

Sr  to  the  merita.  1  Peters,  46;  S  Johns.  ISO;  £0 
ohns.  180;  1  Pick.  SOO.  Even  at  common 
law  a  plaintiff  ni^t  always  diecostinue  u  to 
one  daendant,  where  the  cauae  of  action  was 
Joint  and  several  In  Its  nature,  or  whore  one  or 
more  might  be  sued  separately.  Note  to  Par- 
ker T.  Lawrence,  Hobart,  ed.  of  1B29,  177.  By 
the  statutes  of  MlislMippi,  thia  contract  ia  made 
30S*]  Joint  and  aeveral,  *and  a  separate  rait 
authorized  agalnat  any  one  or  more  of  the  de- 
fendants. Howard  and  Eutchinson'a  Digeat, 
Laws  of  Mjaaiaaippi,  S7B,  SM.  Under  these 
statntea,  the  right  to  diseonttnue  in  such  caaea 


courts .     .  

Ulas.  377.  If  thia  diacontiunanee  had  been  er- 
roneous, it  Is  cured  after  verdict  by  our  statute 
of  Jeofails ;  and  a  Judgment  by  nil  dicit  ia  placed 
on  the  same  fooUng.  Howard  A  HuteUnaon, 
SDI;  S  How.  Mlaa.  834,  002,  934. 

As  to  the  Intereat,  It  ia  allowable  on  Judg- 
ments even  at  oommon  law.  S  Anetruther, 
801;  1  Harr.  ft  Johns.  706.  b  Msalaaippi, 
this  Intereat  ia  giTen  by  statute  (m  tbs  judg- 
ment, and  the  eseentiiMi  is  required  to  embrace 
the  interest.  Tnmer'a  Digest,  31S;  Howard  A 
Hutchinson,  ST5,  OlS,  022,  023,  828,  027,  OSS, 
OSS;  3  How.  Ulsa.  184;  4  How.  Hiss.  377. 
Even  if  there  had  beu  error  In  the  original 
Judgment,  that  error  is  released  by  the  new 
Tudnaent  on  the  forthcoming  bond.  Howard 
A  Hutchinson,  541;  4  How.  Mlaa.  0.  The  new 
Judgment  ia  an  eztingnlsbuient  of  the  Judgment 
OB  which  the  bond  was  riven,  and  tlw  bond  op- 
erates aa  an  estoppel  at  law,  as  to  any  error  ui 
the  original  Judgment  The  bond  is  a  waiver  of 
any  error  in  the  original  Judgment,  and  operates 
as  a  Judgment  by  consent  or  eonfeesion.  2  Call. 
607;  8  Call.  Ij  8  I^ck.  SSO;  3  Oond.  Rep. 
244,  248,  240.  The  court  cannot  go  beyond 
the  execution  which  Is  redted  In  the  bond,  and 


eoneludve.    If  the  exeeittlmi  had 

ons.  It  ahould  have  been  superseded;  but  on  the 
contrary,  the  validity  of  the  execution  is  admit- 


If  the  Intmat  ^ 


I  emneonaly  admitted  to  be 


le  erm  alleged  here  as  to  the 
Interest,  Is  at  moat  equivalent  to  a  motion  in 
the  court  below  to  open  the  judgment  on  the 
bond.  And  on  what  ground  I  Because  It  in- 
dnded  intereat  altered  to  be  omitted  to  be  oal- 
Dulated  tn  the  original  Judgment.  But  if  thia 
ranisaion  were  made,  it  wsa  a  mars  elerit^l  er- 
ror, the  Intereat  It  b  eonceded  fa  due  by  the 
law;  It  Is  ladnded  ta  the  bond,  signed  t^  the' 
>«Xi.  ad. 


defendant,  and  admitted  thereby  to  be 
■due  to  the  plaintiff,  and  on  that  bond  t'SO* 
the  Judgment  is  entered;  and  why  should  the 
judgment  be  opened  when  It  is  for  no  greater 
aum  than  in  law  and  Jnstlce  was  due  the 
plaintiff  r 

The  bond  I*  conatitutionaL  4  How.  Hiaa. 
308;  S  How.  UUs.  434,  466;  4  Condensed  Re- 
ports, 439,  442. 

The  forthcoming  bond  law  of  the  State  ap- 
plies to  Judgments  In  the  courts  of  the  United 
SUtea.  I  &anch,  290.  If  it  be  adopted  In 
part,  must  not  all  its  provisions  be  adopted,  and 
also  the  construction  given  by  the  State  courts 
to  their  local  statutes  r  By  these  statutes,  the 
original  judgment  Is  extinguished  by  the  bond 
and  forfeiture;  and  It  ia  farther  specially  pro- 
vided, that  no  writ  of  error  can  be  prosecuted 
as  regards  the  original  judgment,  after  the  for- 
feiture of  the  bond.  It  ia  aaid  this  prorlsloa 
cannot  apply  here,  because  the  writ  o 


pending  to  dlsnusa  the  writ  of  error  for  want 
of  Junsdietion.  No  such  motion  is  made,  but 
it  Is  insisted  that  after  a  Judgment  the  defend- 
ant haa  his  choice  either  to  arrest  the  Judgment 
for  error,  or  to  waive  that  right  and  ralease  aU 
errors,  as  in  ease  of  a  Judgment  by  confession, 
by  giving  the  bond;  and  that  waeh  bond  is  a 
voluntary  waiver  of  all  such  errors,  and  that 
this  waiver  muat  be  upheld  by  thia  court. 

As  to  the  laat  error  aaeigued,  it  haa  been  ex- 
pressly decided  by  the  courts  of  Hiaslaaipid, 
that  the  bond  may  l>e  given  by  one  co-defend- 
ant.   6  How.  Miss.  460,  483. 

Hr.  Justice  ITKinley  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Dlatrlet  Court 
of  the  United  States  for  the  Southern  District 
of  MiSBiseippi,  exercising  Qrcuit  Court  powers. 

Smith  brought  an  action  of  aaaumpalt  againat 
Amis  and  others,  surviving  partners  of  the  Real 
Estate  Banking  Company  ot  Columbus,  1 " 


Bumpsit; 
pleaded  tl 


All  Uie  defendants  Jdned  la  a  plea  of  nm  as- 
lit;  and  Wright,  one  of  them,  afterwards 
d  the  same  ^ea  separately.  At  the  trial, 
the  defeodanb,  except  Wright,  withdrew 
their  plea,  and  permitted  judgment  to  go  against 
them  Dy  id\  dldt,  for  the  sum  of  two  thousand 
five  hundred  and  eighty-four  dollars  and  seven- 
ty-four centa;  and  the  plaintiff  then  diaeon- 
'^ued  the  suit  'ag^nst  Wri^ --" 

by  the  marshal,  on  the  proper^  of  Amis,  who. 


the  ludgment  execution  li 


1,  and  waa  levied, 


deliver  the 

property  aoeording  to  the  condition  of  the  bond 
to   the  marshal,  who  thereupon  made  return 


Howard  ft  Hutchinson's  Statute  Laws  e?  Mla- 
ilasippi,  063.  Amis,  at  the  next  term,  moved 
the  court  to  quash  the  bond;  which  motion  was 
overruled,  and   thereupon  he   prbaeeuted   tUs 

To  remove  the  Judgment,  he  relies  on  theae 


fM 
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Vriglit,  aad  In  rendering  Judgment  •giUnat  the 
other  defendants.  Second.  The  jeri  fmciBs 
waa  illegal,  becauae  it  included  interest  not 
tborited  by  the  judgment.  Third.  Oreiruling 
the  motion  to  quash  the  forthcoming  bond  was 
a  final  judgment  by  the  court,  wbi^  ought  to 
be  rererMd. 

Whether  a  diecontinusace  of  the  suit  ca 
•ntared  against  one  of  several  defendants 
easa  aiinng  on  contract,  depend*  upon  the 
dtaraetar  of  the  contract,  and  tbe  itate  of  the 
pleadinga  between  tha  pajiiea.  If  the  contract 
M  joint  and  several,  aaa  the  defendants  sever  In 
their  pleaa,  whatever  may  have  been  the  doubt* 
■ad  conSicting  opinions  of  former  times  as  to 
tka  effect  of  a  nolle  prosequi  in  such  a  case,  it 
baa  never  been  held  that  a  simple  discontlnu- 
aiioa'  <rf  a  suit  amonntad  to  a  retraxit,  or  that  it 
in  any  manner  worlied  a  bar  to  the  repetition 
of  tha  plainUfTa  action. 

By  •  atatuto  of  Uisaiasippi,  all  promii  . 
traeta,  and  llabiUtiaa  of  copartner*,  are  to  be 
daemed  and  adjudged  joint  and  several.  And 
in  all  anit*  founded  on  promises,  agreement*, 
ooBtraeta  in  writing,  hy  two  or  more  peraons 
wpartnera,  rigned  ny  one  or  more  ot  them,  or 
by  any  person  aa  agent  in  their  behalf,  it  ahall 
ha  lawful  t«  declare  againat  any  one  or  more 
of  them.  Howard  ft  Hutchinson's  Statute 
lawn  of  Hlaslaaippl,  DBS.  Tbia  ia  *uch 
saea  of  the  ccmtract  aa  puta  it  in  the  power  of 
1m  plaintiff  to  hold  any  portion  of  them  jointly, 
and  the  otben  aeverally  bound  for  the  contract. 
And  there  la  no  obligation  on  hi*  urt  to  put 
them  in  *uch  condition,  by  hia  pleaoinga,  aa  to 
ill*]  'oompel  each  to  contribute  his  portion 
for  the  benefit  of  tbe  others.  This  reduces  the 
ll^tdry  to  this  aimple  question:  I*  the  discon- 
tinuance, in  tbia  case,  authorlEed  by  law! 

In  tha  ease  of  Minor  et  a),  v.  The  Uechanica' 
Bank  of  Alexandria,  a  suit  was  brought  on  the 
office-bond*  of  the  cashier  of  the  banic,  agalnat 
him  and  faia  auretie*.  The  bond  was  joint  and 
ieveii^,  uid  the  defendant*  pleaded  jointly  to 
the  actloni  and,  a*  fn  thi*  case,  the  cashier  aft- 
arwarda  pleaded  aevorally,  whereupcm  judg- 
ment wB*  rendered  uainst  the  auretie*;  and 
afterwards  the  plaintiff  entered  a  nolle  prosequi 
a^^iat  the  other  defendant.  This  court  sus- 
tained thia  proceedings  and  held  that  it  did  not 
affect  the  judgment  against  the  sureties.  1 
Patera,  M.  "ntat  case,  we  think.  Is  deciuve 
of  the  first  point  made  in  this.  On  a  joint  and 
•araral  bond,  aoit  mnat  be  brought  against  all 
the  obllgon  Jointly,  or  against  each  one  aever- 
ally, baarasa  each  Is  liable  for  tbe  whole;  but  a 
jfdnt  suit  cannot  be  maintained  against  a  part, 
omitting  tha  rest.  Thare  in,  therefore,  no  an- 
alogy between  tha  right  of  action  and  the  right 
to  antar  a  nolla  proaequl  against  one,  aa  waa 
dosia  In  that  eaae.  In  this  case,  the  plidnUfl 
had  a  legal  right  to  sue  ai^  number  of  tne  Joint 
and  aevaral  promisors,  and  to  omit  the  other* ; 
and  thmfore,  there  i*  a  perfect  analogy  be- 
twean  the  right  ot  action  and  the  right  to  dia- 
eontinua  tbe  action  against  one,  after  judgment 
Mainst  the  others.  Thus  far,  tbe  propriety  of 
wa  Judgment  Is  undoubted. 


■  or  illegality  of  the  final  proce**,  no  n- 
n  be  aHilgned  here  for  that  cause.  Tbe 
y,  aecording  to  modem  praetioe,  is  by  mo- 


tion to  the  court  below  to  quash  tha  exeentiaa. 
If,  however,  tbe  question  were  properly  before 
the  court,  we  can  see  no  good  renaon  why  in- 
terest upon  a  judgment,  which  la  secured  by 
positive  law,  is  not  aa  much  a  part  of  the  judg- 
ment as  if  expreaesd  in  it.  The  Lpgialature  say, 
"All  judgments  shall  bear  Interest  at  the  rat* 
of  eight  per  cent."  Can  the  jud^'ment  be  aatia- 
fied  without  paying  the  interest!  It  is  the  prao* 
tice  in  Uissiasippi,  and  several  other  States,  to 
indnda  no  interest  in  the  judgmeut  «xciept 
what  la  then  due;  but  to  leave  it  lo  tbe  colleet- 
ing  officer  to  calculate  the  amount  of  intereat, 
according  to  taw,  when  he  settles  with  th«  da- 
fendant. 

'The  remaining  objection  will  now  be  [*S11 
examined.  If  an  execution  had  issued  upon 
the   bond   impro[»erly,  that   might   have   been 

aua*hed  on  motion  of  the  defendant.  This 
lad*  na  to  the  consideration  of  the  grounds  as- 
sumed by  the  counsel  of  the  defendant. 

By  a  statute  of  Uissiasippi  it  is  enacted  that 
"No  writ  of  error  shall  be  granted  in  any  case 
where  a  forthcoming  bond  shall  have  been 
given  and  forfeit«d''  (Howard  ft  Hutchinson's 
SUtuU  Laws  of  Msa.  641);  and  the  district 
judge  has,  it  i*  said,  adopted  this  provision  of 
the  atatuto,  br  rule  of  court.  Thia  being  the 
local  law  of  UiaaJasippi,  it  ia  contended  that  this 
court  la  bound  by  it;  and  by  the  expoaiUcoi* 
given  to  it  by  the  Supreme  Court  of  that  State; 
and  many  dedaiona  of  that  court  have  been  ra- 
ferred  to.  In  tbe  case  of  The  Bank  of  the  Unit- 
ed States  T.  Fatten,  C  How.  Rpp.  200,  it  i*  held 
that  a  forthcoming  bond  forfeited  is  an  eztin- 
guisfament  of  the  original  judgment,  and  that  a 
writ  of  error  will  not  lie  to  it;  and  the  aante 
doctrine  was  held  in  Sanders  at  aL  t.  ITDowell, 
4  How.  S^.  0. 

If  these  doctrines  are  to  prevail,  tha  act  of 
Congress  authorizing  a  writ  of  error  on  final 

(ud^nent  would  I>ecome  a  dead  letter;  and  the 
aw*  of  Uiasiaaippi  on  this  subject  become  the 
supreme  law  in  that  State.  If  the  forthcoming 
bond  b  applicable  at  all  to  tbe  proceedinga  of 
the  oourta  of  the  United  States,  It  must  m  in 


the  IDth  of  May,  1826,  it  is  enacted.  That 
writ*  of  execution,  and  other  final  process  iaisued 
on  Jndgmenta  and  decrees,  rendered  in  any  ot 
the  courte  of  the  United  States,  and  the  pro- 
ceedings thereupon,  shall  be  the  same,  except 
their  styls,  in  each  State  respectively,  as  are 
now  used  in  the  courte  of  auch  State,  saving  to 
tbe  courU  of  the  United  States  in  the  SUtea  In 
wbidi  there  are  no  courts  of  equity  with  ths 
ordinary  equity  jurisdiction,  tbe  power  of  pre- 
scribing the  mode  of  executing  their  decrees  En 


tbev. 
so  lai     . 

conform  the  same  to  any  change  that  may  b* 
adopted  hy  the  Legislature  of  the  aeveral  Statea, 
for  the  SUte  courts."    4  Story's  Iaws  United 
SUtM,  2121. 
We  think  thia  section  of  tbe  Act  of  18ES 


at  tbe  pasaage  of  tbe  act.  And  we  underatand 
by  tbe  phraae  "final  proecaa,"  all  the  write  of 
execution  thea  la  uaa  ia  the  State  oourta  of 


1842  OiBWit  AiiD  M&H-Iii  f.  CHEW.  «U 

UlMisnipiri,  wUeli  were  propwij  appUcEble  to  Ikting  writs  of  error  to  tile  elreuit  eourti  of  tlie 

Um  courtB  of  the  United  Statea;  and  we  under-  United   Stktei;   a  rule  of  court   ad<9tiDg  the 

■tMid    the    phraw    "the    proceeding!    thereup-  statute  a«  a  rule  of  practice  would  tberefore  be 

on"  to  mpan,  the  exercise  of  all  tha  dutlei  of  roid. 

the  ministertal  officera  of  the  States,  pretcri bed  Regarding  the   forthcoming  bond  as  a   part 

bj  the  laws  of  the  State,  for  the  purpose  of  ob-  at  the  process  of  execution,  a  refusal  to  quash 

tiining  the  fruits  of  judgments.     And  among  the  bond  is  not  a  judgment  of  the  court,  and 

tbeaa  duties  is  to  be  found  one,  prescribed  to  much  less  is  it  a  flnal  judgment;   and,  Uiere- 

the  sheriff,  directing  him  to  restore  personal  fore,  no  writ  of  error  lies  in  luch  a  case.    0  Pe- 

propert^  levied   on   bj  him  to  the  defendant,  ters,  US.    But,  In  tUa  easa,  the  writ  of  error  la 

upon  his  executing  a  forthcoming  bond  accord-  not  to  the  supposed  judgment,  in  refusing  to 

rag  to  law,  and  the  further  duty  to  return  it  to  suash  the  forthcoming  bond,  hut  to  the  principal 

the  court,  forfeited,  if  the  defendant  fail  to  de-  judgment.    It  has  been  sued  out  and  prosecuted 

liver  the  property,  on  the  day  of  sale,  accord-  by  one  of  several  joint  defendants;  and  without 

ing  to  the  condition  of  the  bond.     These  are  asking  tbat   the   other   defendants   abould    ba 

Mrtainly  proceedings  upon  an  execution;  and,  summoned  and  served;  the  delendant  in  error 

therefore,   the   forthcoming  bond   must   be   re-  has,  however,  appeared  and  defended  the  suit, 

garded  aa  part  of  the  final  process.    It  i^ds  ma-  and  thereby  waived  the  Irregularity.     But  one 

teriall^  in  securing  the  payment  of  the  money  error  has  been  aasigned  to  the  judgment  of  the 

to  satisfy  the  judgment;  and  it  is  part  of  the  court,  the  other  two  apply  to  the  final  proeeas. 
process  by  which  the  otaintiff  ia  enabled  to  ob- 
Mln  the  payment  of  the  money  secured  to  him 
by  the  judgment. 

But  ia  this  forthcoming  bond  a  judgment  as 
well  SB  process?  The  s^tute  declares  that  It 
shall  have  the  force  and  effect  of  a  judgment, 

■Imply,  that  an  execution   may  issue  upon  it  ' 
against  the  auret;  as  well  as  the  principal,  and 

for  all  the  costs  incurred  after  the  judgment.  t 

The  same  effect  would  have  been  produced  if  bBVERLY  CHEW,  Defendant  In  Error. 

the  statute  had  directed  execution  to  issue  up-  ' 

on  the  forthcoming  bond,  without  P^ing  't  the  JuriBdictlon. 
fctrce  and  effect  of  a  judgment.     The  proceed- 

IDK    which    produced    this    bond    wai    purely  ^,  ^,^„  „„rta  of  ths  Dnlted  Btstes  have  not 

mlnistenal;   the  judicial   mind  was  In  no  way  eacnliaiice   of   an;    suit   to   recover   tha  contenta 

employed  in  its  production.    It  does  not,  then,  of  soy  promlraorj  note  or  other  thcue  In  action  lo 

possess  the  attributes  of  a  judgment,  and  ought.  l".!!L2!ji'',™J.?5f*L,^.l'.'V„"^L?',^Kl'?.;S  ^„". 
therefore,  to  be  treavod  in  this  court  as  final 
process.     With  all  due  respect  for  the  jiidlcl 

decisions  of  State  courts,  we  cannot  concede  w  t     ™      .*  r, l     i  .11.     n  n-a 

thoae  of  Miesissippi  all  that  is  claimed  for  them  T  N  error  to  the  arcnlt  Court  of  tha  United 

In  this  case.    As  far  a«  they  settle  rules  of  prop-  1   SUtes  for  Mississippi.                          „  r...  ^ 

erty,  they   will   be  properly  respected  by  ttSs  /"  action  was  instituted  hi  the  Qrcuit  Court 

eoivt.    But  when  the  e&ect  of  a^Ute  dwision  o*  the  Umted  States  for  the  District  of  Mia- 

la  only  to  regulate  the  practice  of  courta,  and  ansippi,  by  Beverly  Chew,  a  dtiien  of  the  BUte 

to  determine  what  shall  fc  a  judgment,  and  the  of    Louisiana,    a^inst    John    A.    QibMn    and 

I.«al  effect  of  that,  or  any  otteTjudgment,  this  Kinchen   A.   Martin    ctisena   of   the   State   of 

eourt    cannot    consider    themselves  Ihound    by  Louisiana.    The  action  was  brought  to  recover 

n»cb  decisions,  upon  the  ground  that  the  laws  the   amount   of   a   promissory   note  drawn   (^ 

upon  which  they  are  made  are  local  In  their  -fohn  A.  Gibson  In  favor  of,  and  indorsed  by 

.T^...    ...    .    ,    r      ...  i_   •!._   j_..„...i., 1.      Kini.hsT>     «      Martin,    for    three    thousand    five 


•  14*]  character.    *It  is  the  duty  of  this  eourt. 


inehen   A.   Martin,    for   three   thousand   five 


by  their  decisions,  to  preserve  the  supremacy  of  hundred    dollars,    and    indorsed    orer    to    the 

the  laws  of  the  United  States,  which  they  eta-  P'^"^    ,       „  .       wu  _* 

not  do  without  disregarding  all  State  laws  and       The  declaration  set  out  the  promissory  note. 

State  decisions  which  conflict  with  the  laws  of  the  drawer  and  indorser  of  the  sune  being  in- 

the  United  SUtes.  <:'"<led  in  the  same  wnt.  under  the  provisiooa 

In  exercising  the  power  conferred  upon  the  of   an    act   of   the   I*p«Iature   of    Mississippi 

dreuit  court,  of  the  United  States,  by  tlie  third  which  had  been  adopted  aa  a  rule  of  P^hce 

■ectioD  of  the  Act  of  1828.  authorising  them  to  m  the  Orcuit  Court,  by  order  of  the  district 

•Her  final  process,  so  far  as  to  conform  it  to  any  judge  holdine  the  Circuit  Court. 
Aange  which  may  be  adopted  by  the  legislatures       llie  defendanU  appeared  to  ^e  action,  and 

o(  the  respective  States;  for  the  State  courts;  having  demurred  to  the  plaintiff's  declaration. 

there  ia  the  same  danger  to  be  apprehended  aa  fled  tlie  following  causes  of  deraurTert 
ftom  aute  legislation:  and  SUte  adjudications        '    This  court  has  no  mnsdiction,  the  plain- 

on  the  same  subject.      And  therefore  no  rule  tiff   in   his   declaration    being   the   assignee   of 

ought  to  be  made  without  the  concurrence  of  Kinchen   A.   Martin,   who   Is   a  ciOien   of   the 

Ut?  drcuit  judge.     No  rule  made  by  a  district  "»me  SUte  with  the  mater  of  the  note  sued  on, 

fndge  wiU  tiierefore  be  recognized  by  this  court  »*  declaration  avers.  j  j     j     . 

iibinding,  except  those  made  by  district  courts       2-  The  declaration  does  not  •«'  d^™-!??** 

«»rcising  circuit  court  powers.   The  statute  of  to  be  residenta  of  the  Southern  District  0*  HI* 

lOasdssippi  taking  away  the  right  to  a  writ  of  sissippi.  ,  ^i     ,  ,     . 

•trar,  in  the  ease  of  a  forthcoming  bond  for-        The  demurrer  wa«  overruled,  and  the  delend- 

Mt«d,  ean  have  no  influence  whatever  In  regu-  anU  having  wfuwd  to  ?\«»4  ^  'a*  ™«***  *. 
«•  Ji.  ad.  H 


SU  HUFUMB  COUBI  OF  TBI  UKIISt  EttATU.  IM 

the  action,  ludgmeDt  wu  randerEd  Id  favor  of  ot  tha  cauaa;  Om  eoart  uld:     Tbc  coort  tuatt 

lb.  pijtotui.  Tb.  d.toa«,i.  p,»«.i«i  thu  Sl.;KSffi'„TC,.?£V.°U';!*2i!J£S 

writ  of  error.  m^  m  the   record   to  the  nillng  of   tbe   ClrenR 

»I«*]      "Tha  cue  w««  u-sued  by  Mr.  Wdlker  Court.     Tin  proper  (uncllon  of  a  court  on  a  will 

!"  .'J' J";"?". "  ""'■ "" "  "'■  ""^  &;.TLTo '"..'':,•!.»?•£  ss  a*  risss 

for  tb«  dcfendanU.  to  decide  tbe  law  ot  tbe  eaae  In  aatidpatlaa  9t  Um 
ill.   WalkK,   for   pUintiffa   In   error,   atated  ircalt  Court. 

tlwt  tUj  wu  a  suit  againat  the  drawer  and  in-  ^^.'^fhil'LS^ «*p!?il?l?a5^ 

,  -  ,  ^jixti..  11        J  "^^*  or  taU  court,  9  Feletaa  Keporta 

doraer  of  a  promiaaoTj'  note,  both  beiog  alleged  r  rerenal  et  aaj  Jedcnicot  or  deem 

Id  the  declaration  to  be  citiiena  of  the  State  of  «  Court,  eicept  where  the  rnerMl 

Mlaaiaaippi.     Then  hj  the  11th  aection  of  the  'Sf.lVtli?.  l?cr™;  S?M.;:?l'?ioSt  m 

Jndictar;  Act  of  the  24th  September,  1T89,  no  it,  anleu  oiberwlM  DTd«r«l  b;  at 

■uit  could  be  proeecuted  In  tbe  court  below 
asainat  the  maker  of  the  note.  It  is  aaid  a 
8(at«  law  authorifM  thia  proceeding;  but  no 
State  law  can  repeal,  or  be  Intended  to  repeal 
an  act  of  Consreaa  limiting  the  jurisdiction  of 
tbe  oourta  of  the  United  SUtea.    By  the  act  of 

CoDgnta,  the  eourta  of  the  Union  are  express-        ..,.,..,,.     ^.     ^  ^     ..   ^^     i  .  - 

It  deprived  of  all  joriadictloD  in  this  oaie;  and  writ  of  nght,  filed  by  the  demandant,  the  plan- 

eueh  JurwdicWon  cannot  be  conferred  by  a  SUte  f>ff  in  e"or,  for  the  recovery  of  certain  l««h 

law,  especially  in  direct  tmpoaitioa  to  an  art  of  ">  the  County  of  Onaida,  m  the  State  of  He* 

Congrna  la  full  force  and  unrepealed.  York.    AfUr  various  proceeding*  In  the  eaet, 

Ur.  Key  for  the  defendanU  In  error.  *■•"  '»"'■*  «■"  judgment  for  the  tenant,  aad 
thia  writ  of  error  waa  proeecuted  by  the  de- 

Ur.  JoaOce  Wayne  delivered  tbe  opinion  of  mandant.     The  whole  of  tbe  queatloni  in  tUt 

the  eourt-  "'''^  "'  ^"^^  Mtra  the  aame  with   thoae  pn- 

This  luit  wu  brought  in  the  areuit  Court  "ented  to  tbe  Supreme  Court  In  the  caM  e( 

of  the  United  SUtes  for  the  Boutheni  District  Bradatreet  v  Thomaa,  12  Petera,  174. 


tae  inoorsee  01  a  promissory  note,  maae  in  »!•-  '■■>'■.-"-—■■ --™--~/  —  .-» -.,..>.™™,  .. 

aisajppi,  of  which  the  plaintiff  in  error,  Martin,  having  been    agreed   by   them    that   the   jadf- 

WM  the  payee,  aad  tlie  plaintiff,  Qibaon,  the  "«"*  •>'  t^e  Circnlt   Court  must  be  revmd, 

maker,  bott  maker  and  payee  being  dtltene  of  O"  the  authority  of  the  case  of  Bradrtre**  ». 

the   SUte  of  Misaisalppl   when   the    note   waa  Thomai,  12  Petera,  174    united  in  an  applM- 

^^^  tion  to  the  eourt  to  take  up  the  caae  on  Oe 

The  jnri*yctioa  of  the  court  U  denied,  and  "">''»'.  '"  "J^'^.^'i  «">"'"  *«  d"oi»iM  ftOt 

the  p]4   ihould  have   been   euatalned  In   the  ?<"^  "P?"  '?  V^*''"  "^  ^2  ?*  ^^  "'* 

court  below,  u  tbe  circuit  eourta  of  the  United  "'^"'^.^1*"^'  *i""'*  ""  V^  *^  °.'..**'1LS!^ 

SUtei    have    not    cogniiance    of    any    auit    to  *^"'  '»  "'""''d  ^  remanded  under  the  ordw  el 

recover  the  contenU  of  any  promiisory  note  or   ««  ~2      a,        ,  ^  j  *     *v    . 

other  cboee  in  action  in  favor  of  an  awlgnee,  W-  ^**^?H7  *  !*  ST^j****  J°  "*  T*u 

unleaa  a  auit  might  have  been   proaecutS   in  question,  whether  the  aetendant  in  M«r  ahoaM 

BUch  court  to  recover  the  said  contenta,  if  no  J«  subjected  to  coats  if  no  judgment  wu  gini 

uaEgament  had  been  made,  except  in  euea  of  ^J  t^ia  court  on  the  menU  of  the  cauM. 

foreign   bllli   of  exchange.     See   the   eleventh       ^,     ■•    ..      .^  ,  ,.        ...      >  >     ^ 

■ectira  of  the  act  te  eaUbliah  the  judicial  courte  ,^^-  J"**"*  ^"y™  d'liverod  tfco  ofUkm  rf 

of  the  United  States.    1  Story's  Laws,  M.  the  court: 

'  It  IB  admitted  by  the  couaael  for  the  d«(M- 

The  Judgment  of  tbe  court  below  ia  reversed,  ant  in  error  that  thia  cue  presenta  upon  tk 

record  no  other  exeeptiona  tnan  auch  aa  ««i 

before  thia  eourt  in  the  caae  of  Martha  Brad- 

^~~~'  street  v,  Anson  Thomu,  12  Fetera,  174.     Hat 

caae,  then,  rulee  It,  and  the  judgmest  b  tit 

tlT-]    -MAHTHA    BRADSTREBT,   Demand-  ""F* '?'<»"  >»"•*  ^  "T^;.  .   ^  ..      ^ 

ant.  PlainOff  En  Error,  ^  Bn*  f*  iiaow  suggested   that   bothpartl. 

_  deeire  to  obtain  the  opinion  of  tbe  eomt  vfm 

.,  _    ______'              .    _.     ,     .   .  ulterior  pointe  in  the  caae,  u  stated  In  their  re- 

WnXIAH  F.  POTTER,  Tenant,  Defendant  In  ,pectlve    briefs,    ao    u    to    have    tboae    pM> 

Enor-  settled  for  the  new  trial  of  the  cause  wbM  n- 

_                  .,.,,_■  manded,  for  the  crrora  of  procedure  adiodieitll 

Bradatreet  V.  Thomu  oonArmed— thia  court  can-  jq  the  former  case  of  Bradstreet  v.  T1m*h; 

not  dedda  tha  Uw  upon  quoationa  not  raiaed  because,  from  the  terma  of  this  court's  opUv 

■  e  roootd-cortj.  Jn  that  case,  It  aeems  doubtful   if  the 


^.    oould  regularly  consider  and    determiiw  Htm 
MM,  12  Petera,  1T4,  the  Judf meat  at  tbe  CIt-    framed;  though  it  be  tbe  mutual  deatre  ttOt 


parties  to  get  the  court's  opinitm 
nuBKi  lut  iuB     lauiiiu  «iiu  iwuiuau..  lu    questiona.    It  ia  only  neceaaary  to  aay,  i>  mif 
'bBrln!r'a(il>lM''M  Sie'«Iort"to  hutr"^e"uK    te  thia  suggestion,  that  the  court  eanitot  fH 


span  other  points  presented   In  tlie  brlets  o(  the    any  opinion  upon  poinU  not  properlT  befonlL 

lliMtlaa  et  tha  Cliealt  Court  oo  the  torther  trial    eeptt^np  filed  In  tha  record  to  tM  aonrt^  rwhf 
»7>  VMM*  IL 


balttV.  Tie  proper  foDctloD  of  ft  conrt, 
writ  of  MTor,  ii  to  paaa  It*  judgment  npi 
potat*  ttcepted  to  in  the  opinian  of  the 
below;  uid  not  to  decide  tOB  Itiw  of  the 
in  ■ntielpfttion  of  it*  trial  in  the  court  ' 
la  Tcepeet  to  eoate  upon  eaae*  broua 
tUi  eonrt,  the  rule  ii,  *e  inej  be  eeen  : 
forty-Mventh  rale  of  the  oo(^  preOxed 
Patera'i  Reporta,  th«t  In  mil  cues  of  rev 
of  any  jud^ent  or  decree  in  this  court,  i 
where  the  reverael  ihtU  be  for  went  of 
dif.tion,  cMte  ehell  be  allowed  In  this  cou 
the  plaintiff  in  error,  or  appellant,  aa  tb 
maL7  be,  unleea  otberwiee  onlered  bv  the 


'fke  judgment  In  the  court  bdow  !■  re* 


D&TIO  W.  HULIH08,  Defendsnt  ia  E 

Objection  to  form  of  verdict— failure  to 
axeeption — 32d  aection  vi  Judiciaij  Ac 
■tructioui  to  jury. 


•pnid  eepuetelj  t 


!rlT  to  t 
■  Coon 


le  Jnry,  Id  renderlDS  tb«tr  verdict,  tailed 

t  — .— —T.  ..  .fc.  -.—[net  luuei  thw 

nt  bad   pUaded 

EMa:  I.  Corenanta  performed.  2.  Parmei 
t-oll,  mater  In  amonnt  than  the  dain]  i 
plalntlfF.  On  tlieee  tbree  pleaa  tbe  jarr  kbtb 
eml  verdict  of  dainacea  In  lavor  of  the  plaint 
which  Jadsment  w*a  eetered.  In  tbe  Clrcalt 
BO  oxeeptlou  waa  taken  ta  the  venlict.  Tbe 
eel  foi  tbe  plalotlff  contended  tbat  tbta 
IB  tlie  Circnit  Conrt,  which  waa  proper 
retried  In  the  Snprame  Court.    Bi  thi 

Sctlona  ot  this  Gbaracter,  tbat  are  aeltner  lai 
le  nanaJ  atage  ot  the  proceedlnn,  nor  ] 
neat^  preeeuted  on  the  laea  of  tbe  reeon 
wbien  mar  be  iprans  apon  a  partj  after  an  i 
cnt  waiver  at  them  ^  bla  advenarj,  and  atlll 
after  a  trial  on  the  meiiti.  can  have  no  claim 
tnvoi  ot  the  conrt:  bat  ehonld  be  entertain 
obedlopce  odIt  to  the  atrlet  reqalremente  ( 
law.  The  three  laanei  were  Joined  on  alBn 
Bllentlona  by  t&a  defendant,  and  the  verdlc 
Bw  Ua  plntntUt  on  theae  Innee.  Admlttlni 
thla  nerdlet  la  not  anmattvelv  tMpooalve  to 
leeaee.  it  vlrtnally  anawera  and  negatives  thei 
for  tt  all  or  either  of  tbem  had  been  true,  tb 
Uct  waa  nntroe.  Should  tbe  ejectment,  (h< 
■rreeted,  thla  would  be  done  neither  from  a 
■Ity  to  fuard  tbe  merlta  ot  tbe  cootroven] 
from  the  prlndptea  of  laand  Indacttve  leaac 
but  Mlelr  In  obedleoce  to  an  artlOcIal  and  t 
«al  rale,  whicb,  however  It  may  be  touoded  Ii 
dom  and  promotive  ot  good  In  general,  yet.  II 
other  ralee,  le  capable  of  producing  evil  when 
to  operBte  beyond  tbe  objecta  of  Ita  crratlon. 
The  3d  aeetloD  of  tbe  Act  of  CoDjrreaa  ot  IT 
•rtabllah  the  Judicial  conrta  of  the  United  8 
wblch  provtdca  that  no  aummary  writ,  rets 
prneeae.  Judgment,  or  other  proceed  I  oga  In 
raera  In  the  coorii  of  the  Dnfted  Blatee,  ah: 
abated,  arreated,  or  qnaabed  for  any  defpet  or 
«t  form,  etc.,  alibougb  It  doea  not  include  vei 
••  Bowlna.  but  Indnoente  are :  and  the  langni 
tta  provMoa,  *Srrlt.  declaration.  Judgment,  o 
ar  jwoceedlBfta  In  ctvll  raueee;"  and  further. 
enft,  declarattan,  pleading,  proceaa,  Indgmei 
•Iber  proeeedInK  whatsoever^  la  aufflcleotly 
prebeBatve  to  embrace  eiery  eoncelvHble  atep 
taken  In  a  cairne.  from  tbe  emanation  of  tbi 
<OWa  t*  the  Judgment     Bolb  tbe  verdict  an 

Nan. — Aa   to   qneitlani   ot   law    and   tac 
eonrt  or  Jury.  In  civil  and  criminal  caae*,  iei 
le  S  L.  ad.  B.  B.  UB. 
1*  L.  ed. 


Intent  of  the  atatnte  and  ebgbt  to  I 

l"  triala  at  law,  while  tt  U  tsvarlabiy  true  that 
"--'  -    **■-    weight  ot   the   evidence  belonf 


of  the  tormei  to  Judge  of  the  relevancy,  and,  Iv 
Deceaaary  Implication  to  eome  extent,  upon  the 
certainty  Bud  deSnlteneaa  ot  tbe  evidence  pro- 
poaed,  IireleTant,  Impertinent,  or  Immaterial 
atatementi.  a  conrt  cannot  b«  called  upon  to  ad- 
mit aa  the  ground  work  ot  InatrncUona ;  It  la  bonnd 
to  uke  care  that  the  evidence  on  which  It  thall  b* 
called  apon  to  act  ta  legal,  and  that  It  condncea  to 
.V.  ■ — ,  gQ  bthtlt  of  either  the  plalntur  or  the 


"TN  error  to  the  CIreult  Oonrt  of  tbe  ['la* 
X  United  SUtea  for  the  Conntj  of  Waahinc- 
ton,  in  the  Diatrict  of  Oolumbia. 

llie  defendant  in  error  Inatituted  an  aetiOB 
of  covenant,  In  tbe  Circuit  Court  of  the  Coimtj 
of  Washington,  againat  Philip  Roach,  vpon 
certain  articles  of  covenant.  Before  tbe  trial 
of  tbe  cauBe,  the  defendant  died,  and  hfa  ad- 
ministrator became  the  defendant  In  the  suit,  a 
verdict  and  judgment  were  rendered  for  Uia 
plaintiff,  and  the  defendant  proaaeuted  this 
writ  of  error. 

The  caae  is  fully  stated  in  tbe  opinion  of  th« 
court.  It  waa  argued  by  Mr.  Brat,  the  young- 
er, for  tbe  plaintiff  in  error,  and  by  Mr.  Brait 
ley  for  tbe  defendant. 

Hr.  Justiea  Daniel  delivered  tba  opinion  of 
tbe  court: 

Tbla  caae  cornea  up  on  a  writ  of  «rrar  to  the 
Circuit  Court  of  Waablngton  Oounty,  In  tba 
District  of  Columbia.  It  appeara  from  the  rea- 
ord  that  Philip  Roach,  the  plaintiff's  intesUta, 

the  1 


as  the  outlet  lock  at  a  place  called  Lewiaton, 
did,  on  the  Z7tb  of  April,  in  the  aame  year,  en- 
ter into  a  covenant  wltb  Hutinge,  the  defend- 
ant in  error,  in  which  it  waa  agreed  that  tha 
defendant  should  supply  all  the  timber,  plank, 
and  boards,  required  in  building  this  lock,  at 
prices  stipulated  in  tbe  said  covenant,  to  be 
pud  by  the  plaintiff's  intesUte.  On  the  IStb 
of  March,  1B3T,  an  action  of  covenant  was  ta- 
stituted  by  Hulinga  in  the  (Srcuit  Court  ot 
Waahington  County  against  Fbilip  Roaeh,  to 
recover  the  value  of  tbe  timber,  plank,  ate., 
alleged  to  have  been  furnished  by^tbe  former, 
in  performance  of  the  contract.  The  covenant 
la  by  profert  made  a  part  of  tbe  record.  Ab 
account  (exhibit  B)  is  filed,  showing  the  amount 
and  value  of  the  materials  for  which  compen- 
sation is  claimed;  also  the  deposition  of  a  wlt- 
neas,  Samuel  Davidson,  to  prove  the  justice  of 
this  account.  Fbilip  Roach  baring  med  aftw 
sppearaaoe  to  the  suit,  process  waa  directed 
againat  bis  representative;  and  tbe  defendaat 
baring  subsequently  appeared  aa  admiolatrator 
of  tM  deceased,  Ued  1st,  tbe  pleaa  of  eore- 
nanta  performed,  and  payment  by  bis  intestate; 


intestate  in  his  lifetime,  and  greater  in  amount 
than  the  damages  claimed  by  tbe  plaintiff.  On 
these  three  pleas,  issues  were  joined;  and  tbe 
ivxj  rendered  a  general  verdict  Is  damages  for 


SUTBEUB  COUBT  OT  THK  UNITB  STATU. 


ths  ennrt  below,  And  nov  presented  for 
ben,  irin  upon  two  billa  of  axceptiou  lealed 
hj  the  judges  of  the  Circuit  Court,  and  made 
port*  of  the  record.  But  before  going  into  an 
exunitiBtion  of  tbeae  queBtiom,  it  'a  proper  to 
•dvert  to  a  point  whicn  waa  neither  luggeated 
BOr  decided  in  the  Circuit  Court,  but  which 
bu  been  urged  for  the  firat  time  bj  the  counsel 
for  the  plaintiff  in  error  before  thii  court.  The 
Mint  thuj  raised  and  pressed  bj  counsel  is  the 
following:  that  the  jurj,  in  rendering  their 
verdict,  failed  to  respond  separately  to  Die  dis 
tinet  issues  they  were  sworn  to  try;  and  that 
this  failure  bv  the  jury  constitutes  an  error  for 
which  the  fudnneat  of  the  Grcuit  Court  should 
be  arrested.  Objections  of  this  character,  that 
ace  neither  taken  at  tlw  usual  stage  of  the  pro- 
ceedings, nor  prominently  presented  upon  the 
faee  of  the  record,  but  which  may  be  sprung 
upoa  a  party  after  an  apparent  waiver  of  them 
l^  his  adrersary,  and  still  more  after  a  trial 
upon  the  merita,  can  have  no  claim  to  the  favor 
of  the  court;  but  thould  be  entertained  in  obe- 
dience only  to  the  strictest  requirementa  of  the 
' —      ' "'   "I  see  bow  far  in  the  present  '- 


defendanti  1st.  That  hia  intestate  bad  per- 
Formed  hia  covenant;  2d.  That  he  had  paid 
whatever  was  due  the  plaintiff;  and  Sd.  That 
the  defendant  poasessed  in  right  of  bis  intestate 
a  claim  against  the  plaintiff,  greater  in  amount 
than  the  plaintiffs  demand  against  him.  Upon 
these  affirmative  averments,  the  jury  find  a  ver- 
dict for  the  plaintiff.  Admitting  that  thia  ver- 
dict ia  not  technically  responsive  to  the  several 
^eas,  it  virtually  answers  and  negatives  them 
all;  for  If  all  or  either  of  the  pleas  bad  been 
true,  the  verdict  was  untrue.  Should  the  Judg- 
ment then  be  arrested,  this  would  be  done 
neitber  from  a  neceasity  to  guard  the  merita  of 
tbe  controversy,  nor  from  the  prindplea  of 
■ouad  inductive  reasoning;  but  solely  in  obedi- 
ence to  an  artlflcial  and  technical  rule,  which, 
however  it  may  be  founded  in  wisdom  and  be 
promotive  of  good  in  general,  yet,  like  all 
other  rulea,  ta  capable  of  producing  evil  when 
Sll*]  'made  to  operate  beyond  tbe  objects  of 
lU  ereatioa.  It  was  to  prevent  the  miwihiefs 
^paiifng  from  a  misapplied  rigor  that  statutes 
of  jaoMils  have  been  enacted,  and  tbeir  salu- 
tary Influence  is  invoked  whenever  tbe  intrinsic 
merits  of  parties  litigant  would,  without  that 
Influence,  be  saerifleed  to  mere  modes  and 
forms  of  practice.  By  the  thirty-second  seetion 
of  the  act  to  eatabliab  the  judicial  courta  of 
the  United  SUtea,  it  la  provided,  "That  bo 
ns,  writ,  retuni,  process,  judgment,   ~ 


ij  shall  proceed  and  give  judgment  according  a 
ua  right  of  the  cause  and  matter  In  law  shal 

li  writ, 

judgment,  or  course  o*f  proceeding  whati 
except  those  only  in  caaea  of  demurrer,  which 
the  party  demurring  shall  specially  set  down 
and  express  together  with  his  demurrer  as  the 

ks* 


canae  tbereof."  It  la  true  that  a  verdot,  •• 
nomine,  is  not  comprised  within  thia  proviaioa 
of  the  statute,  but  judgments  are:  and  tbe  laa- 
^age  of  the  provision,  "writ,  declaration, 
judgment,  or  other  proceeding*  in  dvil  cauaea,* 
and  further,  "such  writ,  declaration,  pleading 
procese,  judgment,  or  other  proceeding  what- 
soever," Is  sufficiently  comprehensive  to  em- 
brace every  conceivable  Bt«p  to  be  taken  in  a 
cause,  from  the  emanation  of  the  writ  down  to 
the  judgment.  The  court  have  shown  that 
the  proceedings  in  thia  c»iise  were  according  to 
the  right  of  the  eaae,  that  the^  brou^t  into 
view  tbe  real  merits  of  the  parties  litigant  bo- 
fore  the  jury;  they  therefore  consider  both  tbe 
verdict  and  judgment  are  within  the  terms  and 
intent  of  the  atatute,  and  ou|^t  to  be  protected 
tiereby. 

The  first  bill  of  exceptions  states  that  the 
plaintiff  having  introduced  his  proofs,  the  de- 
fendant then  gave  evidence  that  in  the  spring 
of  1831  the  plaintiff  stated  to  the  witness  that 
he  had  Just  settled  with  Philip  Boacb  (tbe  de- 
fendant s  intestate),  all  his  private  accounts,  as 
well  as  an  account  of  one  Davidson  against 
said  Roach,  and  had  been  paid  the  same  except 
five  hundred  dollars,  for  which  he  had  Roaeb'i 
due-bill  or  note,  payable  on  demand,  but  the 
witness  was  uncertain  whether  the  plaintiff  said 
it  was  a  due-bill  or  note;  and  further  stated 
that  he  and  Boach  were  soiug  to  'Wash-  [*Sas 
ington  whero  Roach  had  provided  to  pi^  sud 
due-bill  or  note.     And  tbe  defendant  nirther 

E roved,  that  ahont  the  time  of  this  statement 
y  plaintiff,  Roach  drew  out  of  a  partnership 
a  considerable  sum  of  money  for  his  own  d*«; 
whereupon  the  defendant  moved  the  court  to 
instruct  tbe  jury,  "That  if  thev  believed  tbe 
account  in  suit  was  settled  by  a  due-bill  or  note 
given  by  defendant's  intestate  to  the  plaintiff, 
then  the  presumption  is  that  the  said  due- trill 
or  noU  had  bean  paid;"  and  afterwards  fur- 
ther prayed  the  court  to  instruct  the  jury, 
"That  if  the  jury  believed  from  the  evidence, 
that  the  defendant'a  Intestate,  in  the  spring  of 
1B31,  closed  the  account  in  suit,  by  giving  to 
the  plaintiff  his  due-bill  or  note  payable  on  de- 
mand, and  that  immediately  afterwards  th« 
plaintiff  with  Philip  Roach  came  to  Washing- 
ton for  the  putpose  of  receiving  the  money  for 
the  said  due-bill  or  not«;  that  about  tbe  time 
of  said  visit  to  Washington,  a  consideraUe  si 


with  Patrick  Donelly,  in  consequence  of  which 
Donelly  abandoned  the  partnership;  then  tbe 
jury  may  presume  from  the  above  facta,  and 
from  tbe  nonproduction  of  tbe  dus-luU  or  not* 
by  tbe  plaintiff,  no  account  being  given  by  the 
plaintiff  of  said  bill  or  note,  that  tne  same  waa 
paid  and  delivered  to  tbe  said  PhiUp  Boaeh, 
and  by  him  destroyed;"  but  tbe  court  n- 
fused,  etc 

In  triaU  at  law,  whilst  it  te  Invariably  tns 
that  the  decision  of  questions  upon  the  weight 
of  the  evidence  belongs  exclusively  to  the  jury, 
it  is  equally  true  that  wherever  instruetioH 
upon  evidence  are  aaked  from  the  court  to  the 
jury,  it  ia  tbe  right  and  duty  of  the  former  to 
judge  of  the  rolevaacy  and,  by  necessary  Im- 
plication, to  some  extent,  upon  the  oertainty  or 
deflnlteneis  of  the  evidence  propoaed.  Irrele- 
vant, iinpertiDent,  or  immaterial  statements,  ft 
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•CNirt  eaiuMt  ba  e*ned  npon  to  adinlt  a*  tbe 
(roimdwork  of  instructions;  it  it  bound  to  take 
ear*  that  the  evidence  on  which  it  shall  be  called 
to  act,  Is  lent;  and  that  it  conducea  to  the 
iHue  on  behalf  dther  of  the  plaintiff  or  of  the 
defendant.  To  apply  theae  principles  to  tbe 
oue  under  review:  Tile  purpctM  of  the  defend- 
ant below  waa  to  show  that  the  demand  of  the 
plaintilT,  if  originally  welt  founded,  had 
paid  by  the  execution  of  a  note  by  tho  teitator 
vt  the  defendant,  which  note  had  been  aubae- 
qnently  aatisfied,  aurrendered  to  the  maker, 
SS4']  and  by  him  destroyed.  'And  what 
vaa  the  evidence  introduced  to  establish  theae 
eonclusionsT  The  statement  by  a  witness  of  a 
oonversation  between  himself  and  the  plaintiff 
In  1831,  wherein  It  waa  itated,  amongst  other 
things,  by  the  former,  that  he  had  settled  all 
Us  private  accounts,  as  well  as  an  account  of 
one  Davidaon,  against  said  Roach,  and  had 
bc«n  paid  the  same,  except  Bve  hundred  dol 
lars,  for  which  he  had  Roach's  due-bill  or  uott 
payable  on  demand,  but  the  witness  was  un- 
eartain  whether  the  plaintiff  said  it  waa  a  due- 
bill  or  note ;  and  further  said  that  he  and  Roach 
were  going  to  Washington,  where  Roach  had 
promised  h)  pay  said  due-bill  or  note:  and  fur- 
ther, that  about  this  time  Roach  drew  out  of  a 
Ertnership  a  conaiderable  sum  of  money  for 
I  own  uses. 

Now,  the  first  thing  which  strikes  the  atten- 
tion with  respect  to  the  testimony  of  the  wit- 
neaa  is,  that  ne  does  not  prove  with  certainty, 
U  at  all,  the  existence  of  any  inatrument  what- 
'  »  saw  none,  and  cannot  give  a  clear 


a  due-bill  or  a  note.  In  the  next  place,  the 
witness  does  not  disclose  whether  this  note  or 
due-bill,  or  whatever  it  may  have  been,  was 
tiitB  for  the  benefit  of  Davidson,  or  for  that  of 
Qi»  plaintiff;  for  we  are  told  that  the  plaii 
professed  to  have  settled  with  Roach  his  i 
private  accounts,  as  well  as  on  account  of 
i^vidson.  Now,  although  there  waa  a  • 
tract  between  Roach  and  one  Davidson  for  the 
building  of  the  outlet  lock,  yet  there  is  nothing 
in  the  plaintiff's  contract  with  Roach,  nor  any 
proof  in  the  record,  which  connects  the  plaintiff, 
or  his  undertaking,  or  the  obligations  of  Roach 
to  him,  with  any  transaction  between  Davidson 
and  Roach.  Then,  when  the  pWntiff  is  repre- 
aented  as  speaking  of  a  settlement  with  Roach 
on  account  of  Davidson,  distinguishing  tt  at  the 
■ame  time  from  a  settlement  of  his  own  private 
account,  and  as  speaking  of  a  note  or  due-bill 
taken  upon  these  settlements,  it  would  be  as 
regular  to  presume  that  such  note  or  due-tail 
(if  it  were  practicable  to  conjecture  which  it 
waa)  belonged  as  much  to  the  one  settlement  as 
tbe  other.  Upon  theae  loose  statements  the 
aonrt  were  asked  to  instruct  the  jury,  that  if 
tbey  believed  the  account  in  suit  was  settled  by 
a  due-bill  or  note  given  by  the  defendant's  in- 
taatate  to  the  plaintiff,  then  the  presumption  is, 
lliat  the  said  due-bill  or  note  has  been  paid. 
And  further,  that  if  they  believed  from  the 
Slfi'l  'same  evidence  that  the  defendant's 
Intestate,  in  1631,  closed  the  account  in  suit,  by 
giving  to  the  plaintiff  his  due-bill  or  note,  pay- 
able on  demand,  and  that  immediately  after- 
wards, the  pluintiff  with  Philip  Roach  came  to 
Wuslilngton  for  the  puipoaa  of  receiving  from 
19  L.  ed. 


Philip  Roach  the  money  for  *tM  due-bill  or 
note;  and  that  money  was  drawn  by  said  Roach 
from  a  partnership  in  which  he  was  engaged) 
then  the  jury  may  presume  from  the  above 
facts,  and  the  nonproduction  of  the  due-bill  or 
note  by  the  plaintiff  {no  account  being  ^ven 
by  the  plaintiff  of  the  said  due-bill  or  note), 
that  tbe  same  was  paid,  and  delivered  to  the 
said  Philip  Roach,  and  by  him  destroyed,  etc. 
The  propositions  which  the  court  were  here  rS' 
quired  to  affirm,  so  far  from  following  as  regu- 
lar or  allowable  inferences  from  the  evidence, 
appear  to  be  in  no  wise  dependent  upon  It.  No 
witness  had  proved  so  much  as  the  existence  of 
any  particular  writing  whatsoever;  much  less 
that  of  an  obligation  payable  to  tb?  plnintiff, 
'  '    his  own  Interest  and  behalf.    How,  then. 


obligation,  but  also  its  diBcbarge;  aod,  in  ad- 
dition to  these  facts,  its  actual  surrender  to, 
and  destruction  by  the  defendant's  intestate; 
tbereliy  relieving  him  from  all  the  presumptions 
naturally  arising  against  a  party  from  the  non- 
production  of  a  document,  whenever  the 
custody  thereof  is  brought  home  to  him,  either 
by  direct  or  circumstuitial  proofs.  Almost 
any  other  propositions  which  can  be  Imagined 
could  with  as  much  regularity  have  been  re- 
quired from  the  court  as  instructions  to  the 
jury,  aa  those  which  the  court  was  requested  to 
affirm. 

Tbe  cases  of  Swift  v.  Stevens,  from  8  Pick. 
431,  and  of  Freeman  et  al.  v.  Boynton,  from 
7  Mass.  Rep.  483,  have  been  relied  on  in 
argument  for  the  plaintiff  in  error.  Any  In- 
fluence of  thess  cases  in  favor  of  the  plaintiff, 
tbe  court  Is  unable  to  perceive.  The  former 
was  an  action  upon  a  lost  promissory  note;  the 
latter  was  also  an  action  upon  a  note,  in  which 
the  question  of  diligence  was  chiefly  involved. 
In  these  cases  the  only  points  ruled  which  seem 
to  have  any  affinity  with  this  ease,  were  that 
in  tbe  first,  the  existence  at  one  period,  and 
the  subsequent  loss  or  destniction  of  the  note 
was  required  to  be  clearly  shown;  and  in  tbe 
second  it  was  decided  that,  as  a  general  rule, 
the  demand  for  payment  of  a  note  must  be  ac- 
companied with  the  possession  *of  the  [*SflS 
note.  Accordingly,  in  the  ease  from  8  Pick., 
the  existence  and  subsequent  lou  of  the  note 
were  established  1^  a  disinterested  depositary 
with  whom  it  had  been  lodged.    Thess  casta 


ment,  shall  receive  the  best  allowable  protec- 
tion against  a  repetition  of  the  same  demand 
a)on  nim,  viz.;  his  bond  or  hts  note  when 
ther  has  been  given.  The  cases  of  Clark  v. 
Young  ft  Company,  1  Cranch,  181;  of  Harrla 
V.  Johnson,  3  Cranch,  311;  and  of  Morgan  t. 
Reintzel,  7  Cranch,  e73,  all  turn  upon  the  same 

'  liple.  In  the  plaintiff's  first  UIl  of  exeep- 
J  the  evidence  tendered  ia  vague  and  con- 
fused; it  establishes  nothing  pertinent  to  the 
point  raised,  and  does  not  warrant,  aa  a  legiti- 
mate conclusion  from  It,  the  Instruction  aaked 
for.  The  court,  therefore,  properly  denied  that 
instruction. 

In  tbe  second  bill  of  exceptions  tbe  oonrt  ta 
aaked  to  instruct  the  Jury  that,  should  tb^  be 
of  opinion,  from  the  said  evidence,  that  Philip 
Roach  made  and  delivered  his  negotiable  not* 


Sursiui  CouBt  or  thk  UnnrnD  Statu. 


counta,  that  the  plaintiff  unnot  recover,  unlet 
lie  hu  produced  the  uiid  note,  or  proved  tbi 
the  NLioo  Wfta  loat,  or  that  the  Mme  wu  cai 
celled,  etc.  This  bill  of  exceptione  may  be  dii 
poeed  of  io  very  few  words.  The  inBtruetio 
it  prKji  for  purports  to  be  founded  upon  the 
•Tidence  eontftined  in  the  former  bill)  and  it 
Mka,  that  if  the  jurj  shall  believe,  upon  the 
evidence,  that  Fhlllp  Roach  did  execute  tad 
deliver  to  the  plaintiff  his  negotiable  note  pay- 
able on  demand,  thea,  etc.  Now,  in  the  evi- 
dence referred  to,  there  is  not  mie  word  eon 
t^ned  relative  to  a  negotiable  note  made  and 
delivered  hj  Philip  Roach  to  the  plaintifT,  or  to 
amj  other  person.  It  would  have  be^  improper 
for  the  Jurr  to  have  embraced  In  their  eontem- 

K'  tion  or  oelief  anjtUng  concurring  a  negotia- 
note;  and  improper  for  the  court  to  have 
glvan  them  aoj  instruction  concerning  a  docu- 
ment which  was  not  in  the  cause,  and  about 
wUch  not  a  tittle  of  evidence  was  adduced 
from  any  quarter.  In  refusing  the  Instructions 
asked  for,  as  Mt  forth  In  this  second  bill,  tlw 
Circuit  Court  liava  also  decided  correctly;  and 
this  court,  approving  its  decision  upon  both 
the  polnta  adjudged  by  it,  doth  affirm 
Judgment  of  the  Circuit  Court, 


Subletting  of  contract — evidence — instructions 
to  jury— rights  founded  on  a  deed  to  be  en- 
forced according  to  that  deed — variation  of 
deed  by  parol — aaanmpsit. 


UaMlll7  for  the  acU  ot  others  mtj  be  created 
either  by  a  direct  authority  given  for  tbelr  per- 
wraanee,  or  It  msj  flow  trom  their  adoption,  In 
some  Instsnces  from  acqaiescence  Id  thou  acts. 
But  preenmptloDS  can  stand  only  wbllat  tbe;  are 
compstlble  wttb  the  condact  of  tboee  to  wham  It 
■aj  be  aooEht  to  apply  them ;  and  must  etlll  more 
give  place  wbaa  In  conOta  with  clear,  distinct, 
aad  coDvlnelDi  prool. 

The  Circuit  Court  ot  the  District  of  Columbia 
admitted  as  evidence  a  etatement  by  one  wltnen 
of  what  had  bera  teatlfled  by  saotbcr  on  the  trial 
of  a  eaose,  to  which  the  ptslndll  in  ths  csum  and 
asslnst  whom  ths  avldencs  was  to  operate  was  not 
a  party.  Held  that  this  was  error.  Wherever  the 
rights  of  a  party,  fonnded  upon  a  deed,  are  depeed- 
—'  ~  "-e  terms  and  eandltlooa  of  that  deed,  tha 
t  tho*  creatine  and  deflnlog;  those  rfghls 
resorted  to;  and  mast  regnlate,  moreover, 
s  bi  which  th<T  are  to  be  enforced  at  law. 
tntleal  rlghta  cannot  be  claimed  ss  being 


When  tha 

EgmmcDte  of  tbe  parties,   thfreby   gh      „ 
Epw    relations  Twtwpnn    Ibcm.    ths   remedies. 
Bally   srleloB   out   ot   the  deed,    may   be   var 
conforinlty  with  them.      *"   •^tinn   nnin   ih, 
■rouM  not  be  Insisted 

tbe  rigbu  sod  obllsstk ._.  ,„ 

would  dfoma  on  a  state  et  ttlln|s  Iq 
deed  had  tan  pat  aalda. 


r  permitted,   because 


The  caee  was  argued  by  Mr.  Brent,  Juil,  for 
the  plaintiff  in  error,  and  by  Mr.  Bradley  for 
the  defendant*. 

Mr.  Justice  Daniel  delivered  the  opinion  «f 
the  court: 

This  case  arises  under  tbe  attachment  law  at 
the  State  of  Maryland,  passed  in  179$,  and 
comps  iiefore  this  court  upon  a  writ  of  error  te 
the  Circuit  Court  of  the  Diatrict  of  Oolumfai*, 
for  Washington  County,  within  which  the  law 
of  Maryland  above  mentioned  is  in  fores.  Tbe 
proceedings  instituted  In  this  e«a«,  although 
eommenciog  by  an  attachment,  and  upon  what 
is  termed  a  iliort  note  in  lieu  of  a  formal  dee- 
laration,  assume,  nevertheless,  the  eseentisl 
character,  and  in  some  respects  the  usual  forma 
of  the  action  of  assumpsit,  and  muat  be  gov- 
erned by  the  'rules  applicable  to  such  an  [*>)• 
actJOD.  The  defendants  dissolved  the  attach- 
ment l)y  appearing  and  entering  special  bail, 
and  pleading  noa  asaumpelt;  and  upon  tiie  ii- 
sue  made  upon  this  plea,  the  cause  was  tried 
in  the  Circuit  Court. 

Upon  the  trial,  exceptions  were  taken  In  Iv« 
separate  instances  to  the  rulings  of  the  Orcait 
Court,  and  in  each  of  them  the  exception  sealad 

Kthe  judges  is  made  a  part  of  the  record, 
test  the  accuracy  both  A  the  decisions  thsa 
pronounced,  and  of  the  objections  allied 
against  them,  it  will  be  necessary  to  advert  to 
the  facts  adduced  In  proof. 

It  appears  that  on  the  SSd  of  August,  ISX, 

the  defendants  In  error  entered  into  a  covenaat 

itb  the  Chesapeake  and  Ohio  Canal  Compaay, 


company  by  their  president,  and  in  a  apeciflta- 
tlon  appended  to  the  said  covenant,  to  con- 
struct. In  a  substantial  and  workmanlike  mss- 
ner,  culvert  No.  116,  on  the  ISOth  section  of  thi 
Chesapeake  and  Ohio  Canal;  and  to  proaecota 
the  work  upon  the  said  culvert  without  intar- 
'  :h  such  force  as  should  in  the  ops- 


ion  of  the  reeident  engineer  secure  ita 
tlon  by  the  first  day  of  August,  IB33. 

On  the  third  day  of  November,  1S32,  a  cor- 
ensnt  was  entered  Into  between  the  plaiutiS  in 
trror  and  the  defendants,  or  rather  with  ffiak 
jiison,  one  of  the  defendants,  styling  hlmadt 
luperintendent  for  Qilson  i.  Company,  bf 
which  the  construction  of  the  culvart  No.  Ill 
was  let  to  the  plaintiff  at  the  contract  priew 
to  be  paid  by  the  company  for  the  work,  with 
tbe  exception  that  Freah  should  pay  to  tte 
defendanta,  from  whom  he  took  this  eontrac^ 
the  sum  of  one  hundred  dollars,  which  mam 
appears  to  have  been  a  profit  reserved  to  th^ 
selves  by  the  first  contractors  upon  the  traniM 
of  their  undertaking.  In  this  second  covenM^ 
the  plaintiff  in  error  bound  himeelf  "%»  tt 
urgent  in  the  performance  of  the  work,  to  that 
it  might  pro^sB  in  sccordsnce  with  the  sped- 
fication  and  directions  of  the  engineera."  Aid 
further,  that  in  the  event  of  neglect  or  taOai 
on  his  part,  the  defendants  should  hai«  •» 
tbority  to  declare  the  work  abandoned,  ta  as- 
11,  .icvaunc  sums  thc  dircctlon,  and  to  eoinp!et«  it  at  ttt 
'wtfi^'^U'**"*''^'  MP*""-  Having  thus  obUiaed  i 
www  un  \,„^,^,^  ,,j,^^^  ^^  4«I«ndant«,  th*  nlaintif,« 
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the  ■ocond  d»j  of  Iby,  ISSt,  nude  ui  kgrM- 
ment  with  GliJKh  Barret  for  bulldinK  of  tUi 
tat*]   culvert  by   the  Utt«r;    'itipuUting  to 

albrret  the  price  of  one  dollar  twelve  and  « 
centa  for  everj  perch  of  itone  work  of 
twenty-fiTe  cubic  feat,  upon  &  certificate  and 
^provaJ  of  the  eogiueer  or  superiDtendeiit  of 
maaon^  «a  to  the  fldelltj  of  tbe  work.  The 
plaintiff  on  the  trial  offered  these  Hveral  con- 
nets  in  eridenee;  «Im>  ta  aecoont  a^nst  the 
defendant  itated,  on  the  24th  of  December, 
•xcftntUon,  and  paving  per- 


which  acoount,  after  aUowing  a  credit  of  one 
thousand  one  hundred  and  fortj-two  dollars 
and  seventy-three  cents,  a  balance  of  one  thou- 
sand three  hundred  and  forty-three  dollars  and 
one  cent  was  claimed.  This  was  the  account 
on  which  the  warrant  of  attachment  Issued. 
The  pMntiff  further  proved  the  delivery  of  the 
letter  dated  December  26th,  1833,  addressed  by 
him  ttt  Wells,  tbe  agent  of  the  defendant,  in 
which  he  required  a  statement  of  his  account 
with  tliem.  and  expreesly  forbade  the  payment 
to  Elijah  Barret  of  any  amount  whatever. 

The  defendants,  to  rebut  the  plaintiff's  de- 
mand, offered  the  account  (exhibit  C) ,  commenc- 
ing December  Sth,  1832,  and  terminating  the 
Slat  of  December,  1S33,  amounting  to  the  sum 
of  one  thousand  three  hundred  and  sixty-nine 
doUaia  and  thirty-siz  cents;  and  proved  by 
their  clerk  that  Um  work  on  the  said  culvert 
woa  completed  on  the  81st  <rf  December,  1833, 
■nd  that  tbe  account  last  mentioned  was  re- 
ealved  by  the  plaintiff  without  objection  except 
u  to  the  quantity  of  cement  charged  therein. 
The  defendants  likewise  offered  in  evidence 
several  orders,  numbered  from  I  to  T,  drawn 
by  Elijah  Barret,  tw  himself  and  his  agents,  in 
favor  of  WlUam  Harris,  upon  the  defendants, 
at  different  periods  during  the  antunin  and 
winter  of  1833,  and  elalmed  the  benefit  of  them 
oa  payments  t«  the  pUntlff.  These  orders 
purport  to  have  been  paid  all  on  the  same  day, 
vis.,  April  29th,  1B3S;  rather  more  than  two 
yean  peeterior  to  the  date  of  the  letter  delivered 
to  tbe  defendant's  agent,  positively  forbidding 
any  payment  to  ha  made  to  Barret  or  to  his 
order,  and  neariy  one  month  after  the  fnstitn- 
Hon  of  this  suit  And  it  is  admitted  that  the 
orders  were  never  shown  to  the  pMntiff,  nor 
expressly  recognised  1^  him  at  any  time.  The 
defendant  offered  ssrveu  other  papers  purport- 
ing to  be  orders  and  due-bills  ugned  and  certi- 


.    _  flfty  c< 

orders  and  eertiflcates,  it  is  also  admitted,  were 
never  shown  to  the  plaintiff,  nor  acknowledged 
by  him,  and  it  doea  not  appear  that  they  have 
ever  been  paid.  Oral  testimony  was  also  intro- 
dnosd  on  the  port  of  tbe  defendants.  In  order 
to  show  that  the  work  hod  been  abandoned  by 
the  plaintiff,  and  its  completkm  assumed  and 


sel  for  the  plaintiff  moved  the  court  to  exclude 
from  the Jurjr  tbe  orders  drawn  by  Barret  in 
favor  of  Harris,  as  well  as  the  evidence  offered 
to  prove  the  payment  of  those  orders  in  April, 
1836,  more  than  two  years  after  their  payment 
had  been  forbidden  by  the  plaintiff:  toe  court 
admitted  this  evidence  to  go  to  tbe  jury,  and 
this  produces  tbe  question  presented  by  the 
first  bill  of  exceptianfl. 

We  are  unable  to  perceive  npon  what  eorreet 
legal  principle  this  question  was  ruled  as  it  has 
been  by  tbe  Circuit  Court.  There  Is  no  e^reaa 
power  apparent  in  the  record;  nor  indeedT  was 
any  attempted  to  be  shown  in  the  proofs,  exist- 
iujg  in  Barret,  to  bind  Fresh  for  any  amount 
with  any  person.  It  is  true,  that  under 
the  contract  between  them,  the  former  would 
have  had  a  claim  on  his  own  behalf,  whenever 
he  should  have  fulfilled  his  undertaking;  but 
not  even  then  until  he  should  have  proemred  a 
certificate  from  the  engineer  of  tbe  company. 
But  the  ri^ht  or  claim  he  would  then  have 
acquired,  differs  essentially  from  the  pretension 
sanctioned  by  the  decision  of  the  court,  which 
amonnta  toan  evasion  of  the  stipulated  test  of  his 
own  conduct  and  his  own  rights,  and  to  a  claim 
by  that  very  evasion  to  bind  his  smployer  ad  libl- 
tnm  to  any  amount  and  to  any  person.  Nor  Is  It 
perceived  that  the  admission  of  these  order*  was 
warranted  by  any  presumption  arising  from  the 
fact  that  orders  previously  drawn  by  the  same 
person  were  comprised  in  the  account  proved 
to  have  been  presented  by  Fresh,  and  not  ob- 
jected to  by  Um,  except  aa  to  the  quantity  of 
cement  charged  Uierein.  Liahility  for  the  acts 
of  ethers  may  be  created  either  1^  a  direct  au- 
thcnity  given  for  their  performance,  or  It  may 
flow  from  their  adoption,  or,  in  some  instances, 
from  'oequlesoenoe  in  those  acts.  But  [*SS1 
presnmptiona  mu  stand  only  whilst  they  are 
compaUbla  with  the  oonduct  of  those  to  whom 
it  may  be  sou^t  to  apply  them ;  and  still  more 
must  ^ve  place  whra  In  eonfiiet  with  dear, 
distinct,  sad  convincing  proof.  S  Boc  Ahr. 
318  H,  Presumptive  proof;  4  StarUe's Evidence^ 
53.  n*  letter  of  the  plaintiff  Fresh,  delivered 
to  the  agent  of  the  defendants  more  than  two 
years  anterior  to  Uie  alleged  payment  of  the 


Barret  to  make^  nor  of  any  obligation  upon  the 
defendants  to  pay  those  drafts;  and  the  Circuit 
Court  therefore  erred  in  permitting  them  to  he 
given  a«  evidence,  in8t«ad  of  axeluding  thsm 
wholly  from  the  jury. 

The  next  queation  arises  npon  the  admissi- 
bility of  the  second  series  of  orders  and  certlfl> 
cates  or  due-bills  signed  by  Barret,  amounting 
together  to  three  nundred  and  seventy-two 
dollars  and  fifty  cents,  embraced  in  the  second 
bill  of  exceptions.  These  orders  ore  otmozloiis 
to  even  stronger  objectiona  than  those  existing 
against  tbs  former  orders  drawn  by  Barret; 
they  not  only,  like  the  former,  were  never  (as 
is  admitted)  shown  to  or  acknowledged  by  the 
plaintiff,  hut  they  carry  on  their  face  no  receipt 
Other  semblance  of  pavment,  nor  Is  proof 
tne  defendants  have 


ittempted  aliunde,  that  i 


eluded  theos  papers  alsa 
It  U  next  sUted  that  fai  addition  to  the  evi- 


ttl 
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dence  prerioualr  introduced  bj  tke  defendant*, 
they  offered  to  prove  by  a  competent  wit 
that  at  the  tHal  of  a  cause  brought  bj 
Hammond  agalnat  two  of  the  defendants,  and 
to  whfch  the  plaintiff  waa  not  a  party,  cerUin 
facta  were  proved  by  a  witnesi  examined  in 
that  eaiue.  The  plaintiff  aalced  the  exclusion 
of  thia  testimony  bj  the  court,  bat  his  motion 
waa  denied,  and  this  denial  presentg  the  point 
upon  the  third  bill  of  exceptions.  The  evidence 
l«t  in  by  thii  dedaion  of  the  drenlt  Court  waa 
not  the  exhibition  of  a  record,  nor  even  of  a 
Jndgment,  nor  of  process;  but  simply  a  state- 
ment by  one  witnesa  of  what  had  be^  teatiSod 
bT  another,  on  the  trial  of  a  cause  to  which  the 
plaintiff  waa  not  a  party,  without  an  attempt 
to  account  for  the  attsence  of  the  person  whose 
testimony  waa  thus  given  at  aecond  hand.  The 
SSa*]  principles,  'that  the  beat  evidence  the 
nature  of  the  case  admita  of  must  always  be 

Rroduced,  and  that  a  person  shall  not  be  af- 
Kted  bjr  that  which  ia  ree  inter  alio*  acta,  are 
too  familiar  to  require  authoritiea  to  support 
them.  We  will  mention,  however,  aa  appli- 
cable to  theae  pointa,  3  Bac.  Abr.  S2Z.  I;  3 
Eaat,  ISZ;  8  Waah.  287;  S  Cranch,  U;  1 
Starkie'a  Bv.  68,  69.  But  familiar  aa  theae  prin- 
elplea  may  be  aa  rudiments  of  the  law,  they 
are  element*  which  enter  essentially  IntA  the 
■ecurity  of  life,  character,  and  property.  The 
Circuit  Court  In  conflicting  with  these  prin- 
riplea  have  farther  erred. 

In  the  fourth  bUl  of  exceptions  It  Is  stated 
that  defendants  offered  to  prore  that  Riah  Oil- 
son  and  Christopher  Midlar,  two  of  the   de- 


SDperlntendence  waa  worth  one  hundred  and 
fifty  dollar*.  That  to  the  admlsstbiUty  of  this 
proof  the  plaintiff  objected,  but  the  court  per- 
mitted it  to  be  received.  The  queations  here 
raised,  or  rather  the  facts  which  make  the  basis 
of  those  qneatione,  are  somewhat  vaguely  and 
imperfectly  stated.  Enough,  however,  can  he 
gathered  from  them  to  justify  the  following 
•onclusions:  1st.  That  bv  the  written  contract 
between  the  pl^tiff  ana  the  defendant,  or  by 
any  oral  agreement  attempted  to  be  shown  be- 
tween these  parties,  there  is  no  condition  es- 
tablished autuoridng  or  requiring  the  defend^ 
■    '"  * a  the  sapervisors  of    " 


the  defendant»  have  performed  the  work  either 
In  fulflliment  of  their  original  contract  with  the 
"      '  ~  equence  of  an  ahan- 


C^nal  Company,  or  In  eonsequence  of  an  i 
donment  by  the  plaintiff,  a  charge  for  a 


poaition  they  woufif  have  occupied  in  either 
view.  Sneh  k  claim  is  therefore  regarded  aa 
Itntgular  and  tmauthorited,  and  ahould  have 
been  exdnded. 

Upon  the  fifth  and  flnal  bill  of  ezeeptiona, 
li  Is  in  substanoe  set  forth  that  the  plaintiff 
Inving  gjTni  In  evidence  tha  contract  between 
the  Canal  Oompany  and  the  defendanta,  and 
the  eontract  unaer  the  seals  of  the  plaintiff  and 
Blah  Qllson,  one  of  the  defendants,  the  latter 
offered  their  aoeoont  against  the  plaintiff,  and 
proof  that  the  culvert  Ko.  110  was  not  com- 
pleted until  after  the  lat  of  Anguat,  1833,  the 
pwiod  designated  in  the  original  eontraet  with 
the  company.    The  plaintiff  then  offered  ni> 


dence  to  'show  that  the  work  was  car-  [*SSt 
ried  on  until  the  21st  of  December,  ISSS,  al 
which  date  it  was  completed,  and  aft^'warda 
accepted  formally  and  expresslv  by  the  OCH- 
pany.  And  the  defendanta  offered  nral  evi- 
dence to  prore  that  tha  work  had  been  abaB- 
doned  by  the  plaintiffs,  and  waa  Bniahad  by 
the  defendants.  Then  followed  the  Inetruetions 
moved  for  and  granted,  in  the  following  t«ra>s: 
The  defendant  then  prayed  the  court  to  in- 
struct the  jury  that  "If  from  the  evideaee  Ute 
juTT  shall  find  that  there  waa  an  aLgreemeat 
under  seal  between  the  aald  plaintiff  and  the 
defendant  for  the  execution  of  tha  work  and 
labor  for  which  tUe  aotion  waa  IwongAt,  the 
plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion;" and  further,  that  "V  from  the  evidence 
the  jury  shall  find  that  the  said  plaintiff  ps-- 
formed  the  woric  and  labor  for  which  tUs 
action  is  brought  under  a  sealed  agreement 
between  the  said  plaintiff  and  Riah  OJIaon, 
then  the  plaintiff  is  not  entitled  to  reeovo'  in 
this  action:"  to  the  granting  of  which  two 
"inatructiOBS,  nnleaa  quaHflad,  the  plaintiff  ob- 
jected; but  the  court  overruled  the  objeetka, 
and  gave  the  said  instruction*  aa  prayed." 

Had  the  ruling  of  the  Clrcnit  Cotvt  In  tUa 
instance  been  limited  to  an  affirmance  of  the 
second  proposition  insisted  on  by  the  defend- 
anta, this  court  could  not  heaitate  in  soataining 
the  decision;  for  we  hold  it  as  Invariably  tm* 
that  wherever  the  rights  of  a  party  fomded 
upon  a  dead  are  dependent  upon  the  terms  and 
conditiona  of  that  deed,  the  inatniment  tbna 
creating  and  defining  thoae  right*  must  be  te- 
sorted  to,   and   must   regulat^  i 


bdng  derived  from  a  different  and  s 
eouro&  If  the  deed  be  in  force,  all  whoelalm 
by  its  provisionB  must  resort  to  iL  TUa  Is 
regarded  as  a  canon  of  the  law,  and  numaviM 
authoriUea   ndght  be   adduced   to   eustaln   It, 


Iw^cbt 
I  of  the 


IS  H.  IV.  1,  and  Roll.  Ahr.  BM;  1  Odtty^ 
Pleading,  TS;  i  Boa.  ft  Pull.  104;  Atty  v. 
Parish,  12  East,  GBS;  dark  v.  Smith,  U  Johna. 
310;  Monroe  v.  Perkioa,  0  Pick.  2Se. 

Theae  authoritiea,  to  which  many  mwe  n 
be  added,  are  full,  and  express  to  tha  ~ 
that  whim  a  deed  is  the  foundation  < 
olairo,  and  can  still  be  regarded  as  snbnistiBg 
and  in  full  force  between  the  parties,  the  ae- 
tioo  to  enforce  its  provisions  must  *be  [*SS4 
upon  the  instrument  Itself.  In  the  case  of  TO- 
son  V.  Tha  Warwick  Qa^ght  Company,  4  Ban. 
ft  Cress.  M2,  there  are  amne  expreaaleva  *f 
Bajler,  Justice,  wUeh  indicate  aa  o^nioB  fay 
that  faarned  Judge,  in  oppodUon  to  the  doc- 
trine above  laid  down,  and  as  oomiaal  in  tke 
of  Atty  V.  Pariah,  he  had  malntainad  an 
oppoaite  doctrine;  hut  it  Aonld  be  boma  In 
mind  that  In  Tilson  v.  The  Qasllght  Oonr 


the 


did  I 


.  The  Oaslight  Oon^aay, 
tnra  upon  tbs  nrindpla 
BthoritTea  above  ated,  bat 


mled  In  the  seTeral  anthe 
entirely  upon  a  state  of  the  pleadings  In  « 
ths  judges  deolarad  tliey  would  be  justilk^  .. 
necessary,  in  preanming  the  existence  of  a  deed. 
It  should  be  remembetM,  too,  that  in  deddl^ 
the  ease  of  Atty  t.  VuUh,  CUef  Judga  Mam- 
field,    aftw    adviai^iBest,   i^    JeMTering    the 


ISU  FaoDTT  Aim  Heuw  t.  ILdoous  n  ai.  IM 

tmKBimona  opinion  of  the  court,  deelAred  the  might  hare  been,  b  this  we  consider  th«t 
dootrine  contended  for  bv  the  Juttica,  then  Ser-  iiutniction  wt  having  deprived  the  plaintiff  of 
geant  Bajln,  to  be  aucb  ai  he  did  not  under-  ui  undoubted  legal  right.  We  reg&rd  it,  there- 
atand,  or  did  not  fed  the  application  of.  With  fore,  ai  erroneouB;  and  for  this  cauae,  and  for 
■U  the  deference  juitlj  due  to  so  learned  and  the  reaions  aiiigned  for  disipproiing  the  ml- 
■Ue  a  juriat  a«  Juetice  Bayley ,  hie  argument  ai  ingi  of  the  Circuit  Court  u[m>|]  the  other  in- 
eouuBeli  or  hia  opinion  intimated  not  upon  the  etructiona  given  in  thia  case,  the  judgment  of 
^nt  aidjndged,  ahould  not  overrule  a  current  that  court  u  hereb;  reverHed,  and  the  cauae  ia 
«l  authoritiea  extending  from  tht  Year  Boolu  remanded  to  be  again  tried  bj  a  jorj  in  can- 
to our  own  day.  formity  with  the  principlea  of  tbit  declaion. 

There  cannot  be  a  doubt  that  where  the  eon- 
tract  contained  in  a  deed  haa  been  varied  or  ^  '  — 
anbetituted  hj  the  subsequent  acta  or  agree- 
ment* of  the  parties,  thereby  giving  rise  to  new  ' 
relations  between  them,  the  remedies  originally 
arising  out  of  the  deed  may  be  varied  in  con- 
formity with  them.  An  action  upon  the  deed 
would  not  be  insisted  upon  or  permitted,  because 

Um  rights  and  obligatians  of  the  parties  to  the  „  .     .  .  , ,     ^.  .         ,     _..i     .^ 

Hit  would  depend  upon  a  state  of  things  by  ?«*"■>»  law-combinations  of  parti  wltk  other 
which  the  deed  had  been  put  aside.     Hence,  it  »'^K'  «•  infringement, 

haabeenmled,  that  where  a  person  who  had  cove-       The  plain tlirs.  In  tne  Circuit  Court,  elalneddam. 

■anted  to  perform  certain  worlt  had  failed  or  ate.  for  the  Intrlniement  of  their  patent  (or  "• 


rfliuseu    H]    luiu    nie  cvvBuant,    uub    ubu    kii.w-  ^j  ^  nlouib ' 

wards,  upon  the  parol  engagement  of  the  cov-  the  eoniblDallon  of  cerlnln   psrU  c 

anantec,  or  by  his  acU  amounting  in  lawtoan  not  tor  the  psrU  Mosratelj.     Tbe  Clrciilt  Court 

«g«gement,  gone  on  in  whole  or  in  part  to  do  i!l,'yift,S&iSt7oo'£,",r.'t^nt!IlI;  "^'Val  ^ 

the   worlc,  be  might  recover  the  value  of  the  fendant'i   ploughs   It    la    not   a    vtaiatian    of    the 

work   in  asaumpeit,  upon  a  quantum   meruit.  plslntlffB   Patent ;   sltbough   one  or   more   of  the 

So,  too,  i,iw.,rp.rt„.„,  tbougb  TttoiM  oi  ss:,::;stV'vS'>ss.:t''"c'XT.,^S 

eopartnership  have  been  sealed  between  them,  their  ipeclflcBtlon   and   suoimlng   up.   treated   the 

yet,   upon   an   account   stated,   and   a   balance  parts  desiribed  as  eseentlsi  parte  of  lielr  comblna. 

.i™k,  ...u».c.it  wiu  u..  Tu.  imneipi.  1.  S',?w^'».',  arv!."d3.a.?';!,'.id".;>'£ 

iUtistratcd  in  several  of  the  autbonties  already  (q  Lnfrlngemtat  of  the  combloatloD  patented.  Held, 

SLoted,   and   in   none   of   them    more    forcibly  that  the  loitraetlons  at  the   Circuit   Court  were 

„   la   tr.o«,  ol   WUf   ..   P.rkin    1!   Eut  "¥J?„^,  ^  ,„  ,  „„„.„,„.  „j  „,  1.- 

166;   Monroe  r.  Perkmi,  0  Fick.  289,  to  which  proremeDt  eonilsta  in  arraui;lDg  different  portlona 

mar  b«  added  the  cases  of  The  Marine  Tnsur-  oC  the  plouih,  aod  comblalng  them  together  In  the 

•as']    ane.   'Company    v.   Young,    1    Cranch,  rp?^uVl«  VS.mln''X7'' N;,,'rof''thS"S?S 

Stti    Baird    v.    Blagrove,    1    Wash.    170;    and  referred  to  are  new.  and  none  are  claimed  as  new; 

Lkttlmore   et   al     v    Harsen,    14   Johns.    330;  nor  ia  aur  portion  of  the  eomhloatlon  leas  than  the 

j;d  in  the  cu,  ol  Flrtolor  r.  ffille.pl.,  3  Blnj.  j';!,-  ^^^  ^  '^  ,",'  f^;^"^  ViSSaVB 

6M,  although  a  charter-party  had  been  entered  ■ecompllihed   by   the  unton  of   all,  arianged  and 

late    yet    expenses    incurred    by    the    captain  combined  tsgether  la  the  manner  described:  and 

toi«di.gih..hip™.™o„rrita«»o.p-  s.r'£",r;fto£x?.si".i.';i.j"5!i."s; 

Mt;  for,  say  the  court  in  that  caae.    This  claim  erence  to  each  other,  and  to  other  parts  at  the 

does  not  rest  upon  the  charter-party,  it  le  for  plough  tn  the  manner  therein  deirrlbcd,  la  stated 

.„.,  p.id  d.ho»  th.  doni,«t,  for  ih. .«.  L'*.2'dr.5?vr»£:.va5S;f.'?S'S 

and  Ijenellt  of  the  defendBllti,  and  from  which  cambloed  with  ■  third,  which  1>  aabclBUtUll,  dif- 

tboT  have  darived  advantage.-   Numaroua  caaes  latent  to  the  form,  or  in  the  Dinner  oi  Ita  arrange- 

.— _i:..ki-  .«  ,k.  ~,int  !,,.»  ~,„.:,i.r^  •in  iu  ment  aod  connection  with  the  otbera,  la.  theieiore. 

uplicable  to  the  prant  hero  oooBiderad  will  be  ^^  ^^^  j^,       paieoted.     it  I*  not  the  eame  com- 

(aund  collected  by  Saundere,  in  hia  Treatise  on  binatlon.  if  It  auUUntlali,  dlllera  from  It  In  an? 

Pleadino  and  Evidence  (Vol.  L  p.  110).     It  is  of  lla  perta 

TJ     K-l  •TT'l;:!,'"'?'   '^J''°*™.i?!«™i;  T"  '"»■  f  «»  rat""  Court  of  the  Ubitod 

jwitj  wbibil  11  rec.jgni.e.  the  P'mcifle  aBijned  [    ^          ,^  ,,,,  j,,,,^     „,  Ma«i„ta„,„ 

tar  the  Bccond  Inetruclion  contaiocj  .n  the  Mth  .^  p,.i„,|,,  ,„  .rror  in.tltnted  .  Oiiit  in  tb. 

"    of  eiceplion.,  feel  bonnd  to  d...ppi-or.  jinl  circnlt  Court  of  Ma..achu.etta  lor  the  r«io.. 

„errul.  U.  Ilral  ,n.ti|nctiOn  In  Itat  bill.   It  1.  „,  j,„           ,„  n,  ,,„,,„„  „,  .            , 

Jjced  lending  to  ihow  that  the  contract  betwe«i  "^j       ,^  Improvement  in  the  eonetmction  ol 

tfce   defendanta   end   the   Canal    Company,   aa  ^  plooeh 

yj  ".""/".'i,'"''i'°*?  J'TTiiS  ";i".^i'  The  canee  wa.  tfled  helore  a  jnry,  at  Octo- 

tadant.  and  the  pla.nlilT,  had  been  modi«ed  ^^        ■          ,  ^^    ,5^,  ,^  ,;■,„,       j 

or  "iliotitnte.i   by  other  and   new   contract.,  j,„      j  ,„a|,m,nt  were  „nder«l  f.;  the 

tending   too    to  .bow  aeU  ol  pctformanc.  by  j,,,„j„,     Tb,   plainllll.   took   eiception.   to 

Oe  partie.  to  thew  ...w  or  moiliil.d  engage-  ^      ^           ,  ^r                     pro.ecSl^l  thie 

naenta.     It   was   certainly   competent   lor   the  -,     ,  |                                         ' 
— ^rtiea  to  uae  such  evidence,  and  to  rely  upon 


effect  beloro  the  jiiry.   The  Hr.t  instruction        ndce. — A.  to  paienti;  for  what  ,taet 
■      "■       ■■   ~ * "  -— ed.  U.  8. 


E-  .  .  „ 

of  the  Circuit  Court,  contained  in  the  last  bill  declared  .old.  »ee  note  to  4  L.  ed.  D,  8.  «8. 

Ojejception    cuts  Off  fram  the  plaiotitf  at  least  ed.'*^'s  ™S?3?i7  U°MTjM.74»?«,l?«r. 

•II  benelit  of  such  evidence,  however  itrong  it  n.  8.  1026.                                    t      i~ii  in  L^ 


SuFBDu  CoDBT  <w  TBE  Uini^  Staxic 


>  nlmiitted  to  tb«  Mnut  oa 


Ur.  Chief  JubUm  Taaey  deliT«red  tha  opin- 
ion of  the  court: 

Thi*  ease  ia  brought  here  W  k  writ  of  wroi 
to  tha  CSreuit  Court  of  the  United  Stkte*  for 
the  Diitriet  of  HMBachusetta. 

The  action  waa  inEtituted  for  the  purpoee  of 
reeoverins  damagea  for  an  iafringemeat  of  a 
patent,  wnleh  the  plaintiffs  had  obtained  for  an 
imNovement  in  the  construction  of  the  plough. 

The  iovention  is  described  in  the  ■pedfieation 
as  follows: 

"Be  it  known,  that  we,  the  said  Prouty  and 


the  construction  of  the  plough,  which  invention 
and  improvement  we  desoriM  and  spedfr  as 
follows,  vie: 

"Heratofora,  the  standard  and  Undeide  of 
the  plough  has  been  placed  perpendicular 
to  and  at  right  angles  with  the  plane  of  the 
■hara;  on  tua  standard  the  beam  has  been 
placed  in  such  manner  as  to  form  an  acute 
angle  with  the  landside,  of  snch  extent  as  to 
place  that  part  of  the  boun  to  which  the  moving 
power  Is  applied  at  the  diBtance  of  three  or 
more  inehes  from  an  extended  line  of  the  land- 
sids  to  the  right;  while  the  after-part  of  the 
bean  extends  one  or  more  inches  to  the  left  of 
the  perpendicular  of  the  landside,  near  the 
handla;  the  object  has  been  to  cause  the  plough 
to  nm  to  land,'  or  hold  its  width  of  furrow. 
Tha  effect  produced  has  been  an  uneasy,  strug- 
gling motion,  as  It  meets  resiatanee  at  Uie  point, 
wing,  or  heeL 

"We  malce  our  plough  with  the  standard  and 
landside  forming  an  acute  angle  with  the  plane 
of  the  share  standard  inclining  to  the  right  or  fur- 
row side,  in  such  manner  as  to  enable  us  to  place 
the  centw'  of  the  beam  on  a  line  parallel  with  the 
laniUde,  the  forepart  thereof  at  such  distance 
from  the  extended  line  aforeaaid,  as  to  cause 
the  plow  to  hold  its  width  of  furrow,  and  the 
after-part  falling  within  the  perpendicular  of 
the  landaide  of  the  plough,  the  cenUr  of  it 
being  nearlj  perpandicular  to  the  center  of  re- 
siatanee, on  tha  mould-board,  which  we  con- 
oeive  to  be  at  about  one  fourth  part  of  the  lat- 
eral distance  from  the  landaide  to  the  wing  of 
the  share,  and  at  about  one  third  part  of  the 
S*8*]  perpendicular  'height  from  the  plane  of 
the  ^ue  to  the  upper  edge  of  the  mould- 
board. 

"This  location  of  the  oenter  of  reelstance, 
we  teae  on  Uie  fact  that  many  ploughs  which 
have  been  uaed  in  sharp,  aandjr  soils,  have  been 
worn  quite  through  at  that  point.  The  reault 
of  this  formation  of  tha  plough  ia  a  steady,  well- 
balanced  motion,  requiring  leaa  power  of  draft, 
and  loaa  effort  in  directing  the  plon^  in  its 
aonrss. 

■The  Inelioatloa  of  the  standard  and  land- 
dde  oauaea  the  plough  to  cut  under,  and  take 
np  the  furrow  in  the  form  of  an  oblique  angled 


last  furrow  more  readily  than  right-angled  or 
■quare- edged    work. 
•  8* 


"ThM  coulter  or  knife,  baviof  a  rimilar  b- 
elinatlon,  euta  the  roots  of  tha  graaa,  etc.,  anil 
leaves  all  vegetable  matter  on  tJin  surface,  at  a 

Cter  distuice  from  the  under  edge  of  the 
3W,  which  being  turned  over,  more  readilv 
falls  in,  and  Is  far  better  eorared  than  witA 
square -edged  work. 

"The  top  of  the  standard,  through  which  the 
bolt  poaeea  to  secure  the  beam,  ia  tranareraelr 

Ksllel  to  the  plane  of  the  share,  and  extends 
k  from  the  bolt  to  such  distance  as  to  form 
a  braee  to  the  beam,  when  the  after-part  is 
passed  down  by  lifting  at  the  fore  part;  tha 
share  being  fast  under  a  rock,  or  other  obstruc- 
tion, the  aiter-part  of  this  axtenaion  ia  aqoared 
in  iueh  manner  thatbeingJoggedintoUMbeajn 
it  relieves  the  bolt  in  heavy  draft. 

"The  bolU  which  we  use  to  fasten  the  ^eoas 
of  cast  iron,  of  which  our  ploughs  are  mad^ 
together,  and  the  wood  work,  are  round,  with 
inverted  ccnvei  heads,  like  the  wood  screw, 
with  a  projection  on  the  under  side  of  the  head, 
of  semicircular  form,  which  flta  into  a  groove  ia 
the  counter-sink  part  of  the  bolt  hole,  as  it  ia 
cast  to  receive  it,  which  not  only  prevents  iti 
turning,   but   also   diminishes    the    liability    of 


the  drawing  annexed  to,  and  forming  part  qf 
this  Bpecification. 

"We  hereby  declare,  that  what  we  claim  as 
new,  and  of  our  invention,  is  the  conatruetion 
of  such  ploughs  as  aforesaid,  and  tha  aereral 
parta  thereof,  not  separately,  but  in  combina- 
tion, for  the  purposee  aforesaid,  vis.: 

*"1.  The  inclining  the  standard  and  [*SSV 
landside  so  as  to  form  an  aeute  angle  with  the 
plane  of  the  share. 

"2.  The  placing  the  beam  on  a  line  parallel 
to  the  IsD^fde,  within  the  body  of  the  plough 
and  its  center,  nearly  in  the  perpendieular  of 
the  center  of  r    '  * 


our  claim  to  any  particular  form  or  conatrue- 
tion, excepting  such  form  as  may  be  neees- 
eary  to  place  the  beam  in  the  perpendicular  of 
the  center  of  resistance,  and  parallel  to  the 
landside,  and  also  to  such  form  of  the  top  of 
the  atandard  aa  shall  serve  for  brace  and  draft, 
but  have  given  such  form  as  we  deem  to  be  m«rt 
convenient,  which  may  be  varied,  aa  ia  oM- 


eonfonnity  with  their  lettera  patent,  and  o 
tain  ploughs  made  by  the  defendanta,  which 
were  the  alleged  infringement  of  tlie  plaintiff's 
patent,  were  produced  in  court ;  and  no  sub- 
stantial difference  between  them  was  shown  fay 
the  defendants  to  exist,  unless  the  fact  that  the 
top  (rf  the  standard  In  the  defendant's  plou^ 
was  not  jogsed  into  the  beam,  and  did  not  ex- 
tend so  faroack  upon  the  beam,  was  to  be  ao 
considered. 

And  the  plaintiffs  offered  evidence  to  show 
that  the  top  of  the  standard  formed,  aa  stated 
in  the  specification,  would  serve  for  both  pur- 
posee of  brace  and  draft,  although  not  Jogged 
into  the  beam. 

The  defendants  introduced  no  evtdenea.   T^' 
Peteiw  1». 


IMS 


Wood  v.  The  Unitbd  SiAns. 


•ourmI  for  the  pUIntiffs  reqvwt«d  ttu  court  to 
instmat  the  jurf  U  follow*,  to  wit: 

The  counsel  of  plkintiff*  respectfully  move 
the  court  to  Instnict  the  jury,  that  if  the  de- 
feudkiita  have  ueed,  in  eombinfttion  nith  the 
other  two  parts,  •  ahuidftrd  of  the  description 
set  forth  in  the  ipe^Scatioo,  and  it  is  proved  to 
serve  both  for  brace  and  draft,  such  use  was  an 
Infringement  of  the  plsintifls' claim  In  that  par- 
ticular, although  the  defendants  may  not  have 
inserted  into  a  jog  in  the  beam. 


had  not  been  used 

The  court  refused  to  give  the  instructions  so 
prayed,  or  fdthar  of  them,  in  manner  and  form 
as  prayed  by  the  plaintiffs;  but  did  iti struct  the 
jury  as  follows,  to  wit: 

That  upon  the  true  construction  of  the  patent, 
it  is  fur  a  combination,  and  for  a  combination 
only.  Tliat  the  combination,  as  stated  In  the 
summing  up,  consists  of  three  things,  via,: 

1.  The  inclining  the  standard  and  landside 
■o  as  to  form  an  acute  angle  with  ths  plane  of 
the  share. 

2.  The  pladng  the  beam  on  a  line  parallel  to 
the  landside,  within  the  body  of  the  plough 
and  its  center,  nearly  In  the  perpendicular  of 
the  center  of  resistance. 

3.  The  forming  the  top  of  the  standard  for 
brace  and  draft. 

That  unless  It  is  {rroved  that  the  wbole  eom- 
Unation  is  substantially  used  In  the  defendants' 
ploughs,  It  is  not  a  violation  of  the  plaintiffs' 
patent,  although  one  or  more  of  the  parts  speo- 
i&ed,  sa  aforesaid,  may  be  used  in  combination 
by  the  defendants.  And  that  the  plaintiffs,  by 
their  specification  and  summing  up,  have 
treated  the  jogging  of  the  stsndard  benind,  a* 
well  as  the  extension,  to  be  essential  parts  of 
Uieir  combination  for  the  purpose  of  brace  and 
draft;  and  that  the  me  of  either  alone  by  the 
defendants  would  not  be  an  infringement  of 
the  combination   patented. 

And  thereupon  the  Jury  rendered  their  ver- 
dict for  the  defendants. 

The  first  question  presented  by  the  exception 
Is,  whether  the  extension  of  the  standard,  and 
the  jogging  of  It  into  the  beam,  are  claimed 
as  material  parts  of  the  plaintiff's  improve- 
ment. We  tliink  they  are.  In  the  paragraph 
in  which  it  is  described,  he  stats*  that  it  "ex- 
tends back  from  the  bolt  to  such  a  distance  as 
to  form  a  brace  to  the  beam;"  and  also,  "that 
being  jogged  into  the  beam  It  relieve*  the  bolt 
in  a  heavy  draft."  And  in  their  aumming  up, 
ther  declare  that  they  claim  as  new,  and  of 
th^T     invention,     the     conBtruction     of     such 

flougbs  as  aforesaid,  and  the  several  i»rts 
hereof,  not  separately,  but  in  combination; 
aJad  proceeding  then  to  specify  the  parts  so 
claimed,  they   mention,   "^he   forming   of   the 

a  of  the  standard  tor  brace  and  draft."  They 
eed  say  that  they  do  not  mean  to  confine  their 
iil^m  to  any  particular  form  of  construction, 
S41*]  'except  "^  such  form  of  the  top  as 
ahaD  serve  for  brace  and  draft."  That  is  to 
•ay,  the  top  is  to  be  so  formed  and  so  connected 
with  the  beam  as  to  answer  both  purposes. 
And  as  thosa  piu-poses,  according  to  the  pre* 
10  Ii.  «d.  , 


nnd  by  jogging  it  into  the  I>eam,  these  two  tilings 
are  essential  to  It,  whatever  variation  may  be 
made  in  its  shape  or  sIm.  They  are,  there- 
fore, material  puta  of  ths  improvement  th«y 

The  remaining  question  may  be  disposed  of 
in  a  few  words.  The  pat«nt  is  for  a  comblna- 
tios,  and  the  improvement  consists  in  arranging 
different  portions  of  the  plough,  and  eomUning 
them  toother  in  the  manner  stated  in  tbe 
spedfleation  for  the  purpose  of  producing  a 
certain  effect.  None  of  the  parts  referred  to 
are  new,  and  none  are  claimed  as  new;  nor  la 
any  portion  of  the  comtnnation  less  than  the 
whole  claimed  as  new,  or  stated  t«  prodnse 
any  given  result.  The  end  in  view  la  proposed 
to  be  accomplished  by  the  union  ol  all,  ar- 
ranged and  combined  together  in  the  manner 
described.  And  this  comUnation,  composed 
of  all  tbe  parts  mentioned  in  the  speoiflcatioa, 
and  arranged  with  reference  to  each  other, 
and  to  other  parts  of  the  plough  In  tbe  manner 
therein  described,  is  stated  to  be  tbe  improve- 
ment, and  is  the  thing  patented.  The  use  <rf 
any  two  of  these  parte  only,  or  of  two  com- 
bined with  a  third,  which  Is  substantially  dif- 
ferent, in  form  or  in  tbe  manner  of  its  arrangn- 
ment  and  connection  with  the  otbera,  Is  thcra- 
fore  not  the  thing  patented.  It  is  not  the  aaDW 
eomUnatian  if  it  substantially  differs  from  It 
in  any  of  its  part*.  The  ]og(^ng  of  the  standard 
into  the  beam,  and  ita  extension  backward 
from  the  bolt,  are  both  treated  b^  the  plalntiffa 
aa  essential  parts  of  their  combination  for  the 
purpose  of  brace  and  draft.  Consequently  tb* 
use  of  either  atone,  by  the  defendants,  would 
not  be  the  same  Improvei 
patent  of  the  plaintiffs. 


ATg  1  Story,  SOB. 


•THOMAS  WOOD,  Jnn.,  CTaimant  of  I»«4» 
twenty-two  Packngea  or  Fieoea  of  Obth, 
Plaintiff  In  Error, 

V. 

THE     UNITED     BTATBI 


libel  filed  by  United  BtatM  on  selnire  of  Im- 
poried  goods — sJleged  fraud  In  invdce — evi- 
dence— questions  as  to  mere  seiiure  immater- 
ial— order  of  proof — evidence  of  fraudulent 
inten^repeal  of  statute  by  implication. 


of  Infonnstloa,  In  rem,  dpoa  a  Mlsan  npoa  land. 
Id  the  district,  of  tweotr-twe  pieces  at  cloth  Im- 
ported Into  New  Tork,  *nd  elslrnlni  them  as  toi^ 
relted.    Tbe  libel  eootalned  manj  ccants,  but  thst 

on  whicb  tbe  decision  of  tbe  Suprei—  '■ ' 

riven,  wsi  fonaded  on  tbe  slitj-sl: 

&*  Revenue  Act  ot  17W,  wblcb  declarea  tbat  a 


not*  to  •  Ii.  sd.  D.  B.  1 


COUIT  tm  THE  UmB)  BlATKS. 


with  dMlcn 


I   tbe   Invoice  pnMluced   ( _ 

■-  ■ nmltted  to 

of 


..  arada  tbe  dutlei  Uercupon,  >11  bucI) 

_,  ihall  be  (orlelted.     Tbe -•-—•' 

ibx  goodi  were  i 

Kt  tha  pUca  at  eipai 

paid   at   Naw    YoA,    __ 

(hair  entrT-     Tbar  were  kfterw&rda 

BKltlmori!,  &Dd  were  tbere  aelied  li 

caitalD  parMU  taarlni  the  eaatodj  thereat  for  thi 
Inipartai,  who  wu  the  clalmknt,  ander  a  uarch 
warTBDtprocured  from  a  maglatrate.  To  eitabluh 
the  trtad  In  the  iDToIca,  tSe  United  Btitea  affered 
III  eTldence  aandr*  otber  lavolcei  ol  cLotb  and  c«a- 
^mera.  Imported  Into  New  York  b;  and  caaalcned 
to  Iha  Elalmaiit,  to  ahow  the  fraudulent  Intentlan 
irf  the  (lalmaat  In  thoae  Importatlona  ■■  well  ta  In 
tba  preaent.  Thla  aridenca  waa  otitoeted  to,  *ad 
the  ebjtctlon  wta  o*arni1«d.  The  dlatrlet  Judga, 
•ft«r  UM  wbole  aTldeDce  waa  (one  through,  giTt 
the  following  Inatroctlona  to  the  Jarj  :  1.  That  the 
laanei  tonndi  and  which  the  larj  are  cwom  to 
tn,  InvolTe  so  qaeatlon  except  npon  the  eaofea 
-t  forfeiture  alleged  In  the  Infomiatloa  — "  — 
eraed  :  and  t' ' •■ —  —■-••■ 

nnder  tbe  pli. 

trom  tbe  eTlde ._  .„ ,  __.  ._„ 

<rf  the  goods  proceeded  agalnat  were  made  ap  with 
Intent,  lij  false  raloatlona,  to  evade  or  defraud  the 
M*Bi)D&  the  United  Btatea  are  entitled  to  reeoTer, 
>ath  tbe  jarjr  abould  also  And  from  the  evt- 
'--*  *he  fooda  had  been  paaacd  tbiongb  tba 

e  at  New  Zorfc,  br  the  collector,  and 

tba  dntka  ealenlated  bj  him  on  tb*  iBTOlcea  ahaJI 
ha*a  been  paid,  or  eeeared  to  be  paid,  and  the 

rids  dallTCTcd  br  the  eollectoi  to  the  Importer. 
That  under  certain  counts  ID  the  Information. 
Kobabte  cause  for  tbe  proaecntlon  bad  been  i*" 
the  United  Btatea  :  and  that  the  harden  of  , 
nnder  the  se*en(7-flrst  tectlan  of  the  Art  of  2d  of 
Ifardii  ITBS.  waa  npon  the  claimant:  and  that  It 
Is  iDcitmbent  on  bim  to  prore  to  tba  jurr,  Ibal  tbe 
•barges  In  the  Uto  counta,  cbarclng  nandulent  im- 
■rtatlon.  are  antme:  that  la.  that  he  iball  prove 
-jB  troth  of  tbe  InToleea  on  which  tba  gooda  were 
mtered,  and  that  the  loTOlcea  and  pacEagta  were 
not  made  op  to  e*ade  or  defraud  the  revenue.  4. 
That  tba  burden  of  proof  being  on  the  claimant 
under  the  senntr-Brst  Bectlon  of  the  Aet  of  1T99, 
and  tba  Uteenth  section  of  ths  Act  at  14Ui  Jolr. 
18S2.  It  Is  iDcombent  en  blm  to  prove  the  actual 
cost  of  tbe  goods  Id  the  Involcea  and  entries  staled 
to  have  been  porchaaed  br  him ;  and  that  the  value 
of  the  gooda  at  the  time  of  the  aeliure,  or  at  anf 
•nbseqaent  time.  Is  not  material,  except  ao  far  aa  to 
aaalat  or  tend  to  enable  tbe  Jnrr  to  aacertaln  tbe 

Sricea  at  tba  perloda  of  pnrebiua  or  shipment. 
411*]  B.  That  tbe  *burden  of  proof  being  npon 
the  claimant,  to  prove  that  the  Involcea  were  not 
made  np  witb  Intent  to  defraud  the  revenue.  It  la 
not  aaOclent  for  blm  to  n\j  on  (he  Invoices  tbem- 
aelvea.  mereir,  aa  proving  tbelr  own  truth  and 
falmesa.  The  caea  waa  removed  b7  writ  of  error 
to  the  Circuit  Court,  and  there  a  Jodgmeat,  af- 
Brmlng  the  lodcment  at  ths  Dlatrlct  Coort,  having 
'—  "tered,   the  clalnunt  prooecnted  a  writ  u 


althbogh  tb 
deoee  that  i 


IbB^ll' 


E°S 


r  what  were  tba  originaf  gtoaote  of  tbe 
■ciiare.  whethpr  founded  or  not.  It  the  gooda  were 
tai  point  of  law  subject  to  forfplEure.  Tbe  ttntted 
Btatea  are  not  bound  dawn  b;  the  Beta  Of  tbe 
selsora  to  tbe  caaaes  wblcb  iDfluenced  them  Id 
making  the  selaure,  nor  bj  anv  irregolarltj  on 
their  part  In  conducling  It,  If  tbe  selaore  can  be 
oulolalned  aa  founded  on  an  actoal  lorfeltore  at 
the  time  of  the  selaure.  It  waa  rlgbtlf  held  In 
the  District  Court  that  do  gneatlon  arose  on  the 

' o  whlcb  the  Jurv  were  to  trv,  expept  upon  the 

.._. ^  iUegfd  In  tbe  Information 


tbe  case.     The  question  i 
tent,   or  not,  and  u. 

,-  — ^   ..- -f  the  part,    

matter  In  Isaoe,  It  baa  alwaji  been  allowable,  i 

well  In  criminal  aa  In  dvll  cnaes,  to  latrodoea 

e  of  other  acta  and  doings  of  the  part/ 


trand  the  revenoe,  the  fact  that  they  were  cBtu«d. 

and  the  duUei  bavbig  been  paid  or  secured  at  tbe 
cnatom-houae  at  New  York  upon  these  in*olcs«L 
waa  no  bar  to  the  information  lor  tbe  forfeltar* 
of  the  goods  to  tbe  United  HIate*.  It  never  can  be 
permllled,  that  a  partr  who  parpetratsa  •  traad 
DpoD  the  custom-boose,  aod  thereby  entera  his 
goods  upon  falae  Invoices  and  fslae  valuatlona,  and 
gata  a  regular  deliver;  thereof,  npon  tbe  poymast 
of  such  duties  aa  such  false  Invoices  and  talae 
valoatlona  require,  can  avail  hinuelt  of  that  verr 
fraud  to  defeat  the  purposes  of  Juatlc& 

The  Blitr-alith  aeetlon  of  ths  Ilsvenns  CoUeetU« 
Act  of  1T90.  eh.  128,  remains  In  foil  force. 

There  most  be  a  positive  repugnancy  betwaca 
the  Dew  and  old  laws  for  the  coUectlan  of  tbe  rsv- 
enns  before  the  old  law  can  be  coasldered  aa  re- 

Kiled :  and  even  then  the  old  law  to  repealed  bf 
plication  oDlv,  pro  tanto,  to  tbe  extent  of  the 
repugnancy.  Th«  addition  of  otber  powem  w 
«nsloDi-lMOM  ofleera  to  carry  Into  effect  tbe  Ob- 

ett  of  tb«  former  lawa,  and  aedolovsl;  Introdoced 
meet  the  caaa  of  a  palpable  fraud,  abonld  not 
be  considered  as  repealing  the  former  laws.  There 
ought  to  bs  a  manliest  and  tola]  repngnancr  la 
the  erovlslODS  of  the  later  lawa,  to  lead  to  tbe  con- 
dnslOD  that  the;  abrogated,  and  were  deslgDcd  to 
abrogate  the  former  lawa. 

T&i  burden  of  proof  In  tbe  absence  of  fraud  la 
the  antr;  o(  the  good*  waa  thrawn  npon  ths 
claimant  There  was  probaUe  cauae  tor  adsnre 
sbown.  Probable  canse  moat,  nnder  the  aeveni*- 
Brat  seetloD  of  the  Aet  ot  17M.  tn  connection  wiD 
ths  circumstances  ot  Ibis  eaas,  mean   reasonable 

nd  of  preanmptlon  tbat  the  charge  la  or  ataj 

rail  founded. 

IN  error  to  the  CIreuit  Court  of  tba  UnHad 
State*  for  the  Diatrict  of  MarylMML 

■At  the  District  Court  of  tha  United  [*S44 
States  for  the  District  of  Maryland,  on  tha 
2Tth  da;  of  December,  1S39,  tbe  United  Statea 
filed  an  information  claiming  a  forfeiture  of 
twenty-two  pieeea  of  cloth,  of  the  value  of 
twenty-five  handr«d  dollars.  Tha  informatiim 
contained  nine  counts.  Afterwards,  and  before 
tba  trial  of  tba  cauae  befora  a  Jury,  a  dlaeon- 
tinuance  waa  entered  \lj  tha  Diatrict  Attornaj 
of  the  United  States,  of  the  first,  second,  third, 
fourth,  and  fifth  counts.  The  ease  waa  tried 
before  a  jury  in  July,  1B40,  on  the  remaininc 
counts  in  the  Informationj  and  a  verdict  uM 
judgment  were  rendered  in  favor  of  the  United 
States.  The  claimant  took  a  bill  of  excep- 
tjoos  to  tha  ebarges  of  the  court,  and  proae- 
cuted  a  writ  of  error  to  the  Circuit  Court.  In 
that  court,  a  fudnnant  was  entered,  pro  forma, 

favor  of  the  united  States;  and  tbe  caaa 
was  brouriit  by  the  claimant,  Thomas  Wood, 
by  writ  of  error  to  the  Supreme  Court. 

Tha  InfonnatioQ  filed  by  the  United  States, 
in  the  IKstrict  Court,  in  the  third  count,  cm 
the  sixty -sixth  section  of  tb*  Collection  Aet  of 


portation;  with  design  to  evade  tbe  duties 
thereon.  The  sixth,  eeventb,  and  eighth  counta 
on  the  fourth  section  of  the  Supplementary 
Act  of  1830,  and  the  ninth  count  on  tbe  four- 
teenth section  of  the  Aet  of  1832,  allied, 
under  different  forms  of  statement,  that  tbe 
invoices  on  wbicb  tbe  goods  bad  been  entered, 
and  the  packages  containing  them,  had  bees 
made  up  with  Intent  to  eva^  or  defraud  the 


Third.  II  the  Involcea  of  the  good 
lent  I;  made,  b;  a  talae  valuation  t 
tSK 


The  defendant's  first  plea  waa  a  denial  that 
the  goods  had  been  aetxed  for  the  same  causes 
of  forfeiture  alleged  in  tbe  information.    Tbe 


Wood  v.  Thi  Oirtd  Statcs. 


!■  Mriain  itorei  In  Bkltlmore,  and  alleged  tluit 
Um  seiKure  was  made  under  these  warranU  and 
not  under  any  other  authority  or  for  an;  other 
eauM  than  that  which  was  contftined  in  them. 
The  third  plea  alleged  that  the  goods  in  qiiea- 
tion  were  imported  into  New  York,  and  duty 
entered  and  unladen  under  regular  permits; 
that  in  order  to  the  atcertainment  of  the  duties, 
Um  collector  cauaed  them  to  be  appraised  ac- 
eording  to  their  actual  value  at  the  time  and 
^ace  of  exportation,  and  also  caused  one  pack- 
age out  of  every  invoice,  and  one  package  out 
S4ft*]  of  every  twenty  packages  *of  each  in- 
voice, to  be  opened  and  exaoiined;  and  that  the 
packages  so  opentd  and  esamiued  were  found 
and  reported  to  th«  collector  to  be  correctly  and 
fairly  invoiced  and  put  up;  that,  after  *aid  ex- 
amination and  appraisement,  the  duties  on  the 
re  were  duly  ascertained  and  eatimated  by 
collector,  and  paid  by  the  claimant;  that 
they  were  then  delivered  to  the  claimant  and 
were  shipped  by  him  to  his  agent*  in  Balti- 
more; and  that,  whilst  in  possession  of  said 
a^nts,  they  were  seized  by  the  collector  of  the 
port  of  Baltimore,  as  alleged  in  the  iuforma- 

To  each  of  theae  three  first  pleas  the  United 
States  demurred  generally,  and  the  court  below 
being  of  opinion  that  they  contained  no  matter 
of  defense  to  the  information,  gave  judgment 
In  favor  of  the  United  States  on  the  demurrers. 

The  remaining  pleas  were  in  succession  ap- 
plicable respectively  one  to  each  of  the  counts 
of  the  information,  and  were  simple  traverses 
of  the  respective  causes  of  forfeiture  alleged  in 
them.  Issue  was  joined  on  each  of  these  pleaa. 
These,  which  were  the  only  issues  of  fact  tried, 
reaulted  in  a  general  verdict  for  the  United 
States,  OQ  which  a  judgment  of  condemnation 
waa  afterwards  entered  as  above  stated. 

It  appeared  by  the  bill  of  exceptions,  that  at 
the  tnat  the  United  States,  to  maintain  the  is. 
■Ilea  on  their  part,  read  in  evidence  to  the  jury, 
four  entries  and  invoices,  wliich,  it  waa  ad- 
mitted, were  original  entries  and  invoices,  and 
had  contained  the  twenty-two  pieces  of  cloth 
against  which  the  information  was  filed,  and  it 
was  admitted  that  the  aumbera  now  on  said 
|rieces  are  the  same  that  they  were  when  im- 

Srted,  and  have  not  been  changed  or  altered; 
it  the  said  four  invoices  were  severally  passed 
through  the  custom-house  of  the  port  of  New 
York,  according  to  the  forms  prescribed  by  the 
•ets  of  Congress;  and  that,  with  one  exception, 
the  said  twenty-two  pieces  were  included  m  the 
jsickageB  designated  by  the  collector  of  New 
Xork  to  be  opened  and  examined.  And  it  waa 
further  admitted  and  agreed  that  the  duties  on 
the  amount  of  each  of  said  four  invoices  had 
been  paid,  according  to  the  prices  therein 
•tatcd;  and  that  the  goods  therein  mentioned 
bad  been  delivered  under  regular  permits  to  the 
elaimant,  who  afterwards  shipped  the  twenty - 
two  pieces  taken  from  several  of  the  original 
packages  included  in  said  four  invoices,  to  the 
eonslgnment  of  Beadell  A  Company,  at  Balti- 
more, for  sale. 

>4II*]  *It  also  appeared  by  the  evidence  on 
the  part  of  the  United  States,  that  the  claimant 
had  entered  at  the  port  of  New  York,  in  the 
fears  1839  and  1840,  twenty-nine  importations, 
tt  which  those  in  question  were  a  part.  Twenty- 
eight  of  these  importationa,  including  the  four 
10  I<.  ed. 


Id  question,  were  entered  by  Um,  and  npon  hti 
oath,  aa  goods  of  which  he  was  the  actual  owner, 
by  having  purchased  them  for  exportation  from 
the  party  by  whom  they  were  invoiced  to  bira. 
Uf  these  importations,  the  four  which  included 
Ihe  tweuty-tivo  pieces  in  question,  were  entered 
in  1839.  Fifteen  itnportntions  had  been  pre- 
viously made,  and  ten  were  made  after  these 
four  importations.  All  of  the  twenty-nine  en- 
tries were  accompained  by  invoices.  From  the 
aggregate  gross  apparent  cost  of  the  goods  In 
these  invoices,  some  of  which  contain^  clot  ha 
alone,  and  others  both  cloths  and  cassimeres, 
there  was  a  deduction  in  every  invoice  of  five 
per  cent.,  in  some  cases  described  to  be  a  dis- 
count for  cash,  in  others  for  measurement,  and 
in  two  without  stating  for  what.  It  was  in 
proof  by  persons  conversant  with  the  British 
market,  that,  by  the  course  of  business  in  the 
places  where  the  goods  purported  by  the  in- 
voices to  have  been  brought,  no  such  discount 
or  deduction  was  ever  allowed  on  cassimerea, 
whether  invoiced  separately  or  included  in  the 
same  invoice  with  cloths.  It  was  also  proved, 
by  persons  well  acquainted  with  the  same  mar- 
ket* at  the  time  oi  the  alleged  purchases,  thai 
the  goods  could  not  at  that  time  have  been 
fairly  bought  for  less  than  price*  which  ex- 
ceeded, by  a  targe  percentage,  the  prices  men- 
tioned in  the  invoices;  and,  with  a  view  to  *how 
further,  that  the  invoices  were  fictitious  as  to 
the  prices,  and  that  the  discount  was  fictitious, 
it  was  proved  that  in  every  one  of  bis  importa- 
tions made  after  the  seizure  of  the  goods  in 
question,  the  claimant  acquiesced,  without  ap- 
peal or  objection,  in  the  acts  of  the  assistant 
appraisers  of  the  custom  and  their  assiatanta,  in 
disallowing  a  similar  discount  or  deduction  of 
five  per  cent.,  and  in  raising  the  amount  of  their 
appraisements  considerably  beyond  the  price* 
mentioned  in  the  invoices. 

Before  the  evidence  waa  given  on  the  part  of 
the  United  States,  the  counsel  of  the  claimant 
objected  to  the  admissibility  in  evidence  of  the 
invoices  of  the  other  goods  imported  by  the 
claimants  a*  above,  before  and  after  the  im- 
portation of  the  iwods  in  question,  and  of  the 
oral  testimony  offered  as  above,  in  connection 
•with  them.  "But  the  court  overruled  [*S47 
the  objection,  being  of  opinion  that  the  question 
in  the  cause  was  a  question  of  fraudulent  in- 
tention; the  inquiry  being  whether  the  invoices 
of  the  goods  in  controversy  were  made  up  with 
intent  to  evade  the  act  of  Congress,  and  defraud 
the  revenue;  and  that  the  acts  of  the  claimant 
in  passing  other  goods  through  the  cu*tom-bou*e 
are  evidence." 

This  opinion  formed  the  subject  of  the  first 
exception  of  the  claimant,  on  which  he  now  in- 
sisted in  this  court.  The  second  exception  was 
to  the  refusal  of  the  court  below  to  give  to  the 
jury  the  instructions  requested  by  the  counsel 
of  the  claimant,  and  also  to  the  instructions 
given  by  the  court  to  the  jury. 

To  understand  the  character  and  extent  of 
this  exception,  it  is  necessary  to  introduce  the 
prayers  of  both  parties  tor  instructions  to  the 
jury,  with  the  answers  of  the  court.  The  United 
States,  by  their  counsel,  prayed  the  court  tor 
it*  opinion  and  direction  to  the  juryi 

1.  That  the  issues  which  the  jury  are  sworn 
to  try,  involve  no  questions   except  upon  the 

*•-'-' sed;  there- 
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eauaea  of  forfdture  alleged  and  traverse 
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fort,  no  qveatlofi  rddttog  to  the  Mlnr*  of  tlia 
goods  it  in  iuu*,  or  in  any  r«Bpect  mAteriml 
npos  th«  pleading  In  thi*  ctuie. 

2.  That  If   tb«  jnrj  flnd,  from  the  arldenM 
In  thii  c»use,  tlmt  tlia  tnvoicea  wlilcli  contun  the 


United  SUtei,  the  United  SUtea  ue  entitled  to 
«ondainii»tion  of  the  laid  goods;  although  the 
Jury  should  sIko  And  from  the  evidence  that 


thereon  been  paid,  or  secured  to  be  paid,  and 
tb«  aald  goods  delivered  by  the  aaid  eolleotor 
to  the  tmportOT. 
S.  That  there  bat  been  shown,  on  the  part  of 


■nd  idnth  oonnta  of  the  Information;  and, 
therefore,  nnder  the  eerentv-flrat  section  of  the 
Act  of  Ed  Hnrcb,  ITOP,  the  burden  of  proof 
Um  npon  Thomaa  Wood,  Jan.,  the  claimant; 
and  it  {■  incumbent  on  liiin  to  prove  to  th« 
Jury  that  the  charges  in  tbe  said  flre  count*  of 
the  Information  are  untme,  that  ia,  to  prove 
S4S*]  that  'the  goods  in  question  were  In- 
voiced according  to  their  actual  cost  at  the  place 
of  exportation,  and  that  the  involcea  and  paok- 
agea  were  not  made  up  with  intent  to  evade  or 
defraud  the  revenue. 

4,  Tbe  burden  of  proof  lieing  upon  the  claim- 
ant, to  prove  that  the  invoices  were  not  made 
up  with  intent  to  defraud  the  revenue,  that  it 
ts  not  nffieient  for  bim  to  rely  upon  the  invoices 
ni«rel7,  an  proving  their  truth  and  falmesa. 

5,  The  bnrden  of  proof  being  npon  the  claim- 
ant, It  la  incumbent  oa  him  to  prove  to  the  Jury 
tbe  actual  eoet  of  the  goods  in  Question,  and 
that  be  doea  not  relieve  himself  of  this  burden 
«f  proof  hj  evidence  of  the  mere  value  of  said 
COtNts,  except  to  f ar  aa  such  value  may  tend  to 
■how  actuu  coat. 

And  tlie  elalmant,  by  his  oonnsel,  prayed  the 
Mmrt  to  give  tbe  following  instruction*  to  the 
juryi 

1.  That  under  ■  true  oonslruction  of  tbe 
•eventy-finit  iKCtion  of  the  Act  of  Congress  of 
tbe  2d  of  March,  17M,  it  ie  Ineumbent  on  the 
United  States  to  show,  by  evidence,  a  seisufa  in 
pursuance  of  said  act,  or  of  other  acts,  if  any,  reg- 
ulating aelnires,  SAd  that  in  the  nbsenca  of  such 
evidence,  the  onus  probandi  cannot  be  thrown 
npon  the  claimsnt  by  proof  of  probable  cause; 
proof  of  pmbable  cause  of  such  aeinire  being 
made  by  said  section  prerequisito  which  must 
be  complied  with. 

2.  That  npon  the  evidence  offered  by  the 
Daitod  SUtea  in  this  cause,  the  onus  probandi 
does  not  lie  upon  the  plaintiff  under  the  pro- 
visions of  tiie  seventy-fint  aection  of  the  Art  of 
17D9,  becMiae  no  probable  cause  has  been  shown 
to  the  court  for  the  prosecution  In  thia  ease. 

3.  If  the  jury  find  from  the  evidence  that  the 
goods  mentioned  in  the  third  count  of  the  in- 
formation  were  entered  in  the  office  of  the  col- 
lector of  the  collection  district  of  New  York,  in 
tke  Soirthen  District  of  New  York,  and  were 
mdaden  and  delivered  from  tbe  veeeel  in  which 
tbey  were  Importod,  under  permita  grantod  by 
MJd  collector,  who  eanaed  the  said  gooda,  waree 
Md  merehandiae  to  be  examined,  and  that  after 
*90 


such  esamlnatioB,  the  duUea  on  tbe  tamn  vara 
aecertaiued  and  estimated  by  aaid  aMtetor.mat 
psid  by  the  said  claimsnt,  and  the  said  goods 
were,  by  the  authority  of  the  collector,  deli  vend 
to  the  eaid  claimant;  and  if  the  jury  further  b^ 
lieve  that  the  claimant  caueed  the  original  paek- 
agea  in  which  said  goods  were  imported  to  be 
broken  up,  and shiprnd*  said Koada,fonn-[*S4* 


after  thrir  actual  arrival  In  ^Itimore,  and  not 
before:  that  the  United  SUtes  are  not  entitled 
to  recover  under  the  third  count  of  the  infonna* 


1709,  enUtled  "An  Act  to  regutaU  tbe  eol  lection 
of  duties  on  importa  and  tonnage,"  was  not  in 
force  when  tbe  goods  mention«l  in  said  third 
count  were  ImpcHied. 

6.  That  If  the  jury  believe  from  the  evidence 
(hat  the  collector  of  the  port  of  New  York 
reused  at  least  one  package  out  of  every  invoice, 
and  one  package  at  least  out  of  every  twoity 
packages  of  e<wh  Invoice  containing  the  good* 
mentioned  in  the  sixth  and  «even£  counts  of 
the  Information,  to  be  opened  and  axamined; 
and  that  said  packages  were  before  such  examl 
nation  designated  on  tbe  several  invoicee  in 
which  they  were  respectfully  included;  and 
that  said  collector  did  not  deem  it  necessary 
that  a  greater  number  ot  packages  than  those 
BO  deaignated  should  be  opened  and  examined. 
And  if  tbe  Jury  further  find  that  upon  sock 
□peninK  and  examination,  the  goods  were,  in 
the  judgmeDt  ot  tbe  examining  officer,  fooad 
to  correspond  with  said  invoices,  and  not  to  be 
falsely  charged  in  said  invoices ;  and  that  eit^ 
tbe  said  examination,  the  duties  on  said  gooda 
were  ascertained  and  estimated  by  said  cMleet- 
or,  and  paid  by  the  elaimant,  and  said  goods 
ware  delivered  to  tbe  elaimant,  who  afterwards 
sent  them  to  his  agents  In  Baltimore  lor  sale; 
and  that  the  seizure  on  which  said  informatioH 
is  founded  was  made  after  said  goods  had  ar- 
rived In  Baltimore,  that  then  the  United  SUtea 
are  not  entitled  to  recover  under  the  said  sixth 
count,  so  far  as  the  same  charges  the  invoicea 
to  have  been  found  to  be  made  up  with  intant, 
by  a  falae  valuation  or  extension,  to  evade  or 
defraud  the  revenue  of  the  United  SUtes;  noi 
under  tbe  said  seventii  count. 

0.  That  there  le  no  evideuce  In  the  cause  from 
which  tbe  jury  can  find  that  the  packages  in 
which  the  goods  mentioned  In  the  sixth  and 
eighth  counU  of  the  information  were  imported 
into  New  York,  were  found  upon  examinatioB 
at  the  District  of  Maryland,  to  be  made  up  with 
intent  to  evade  and  defraud  tite  revenue  of  the 
United  BUtee,  and  that  therefore  the  United 
SUtes  are  not  'entitled  to  recover  under  [*tS« 
said  eighth  count,  nor  under  said  seventh  count, 
so  far  as  the  same  charges  tbe  nackagea  to  be 
made  up  with  such  fraudulent  intent. 

7.  Thst  the  United  Ststes  are  not  entitled  to 
recover  upon  either  of  tbe  said  sixth,  sevea^ 
and  Mghtti  counts  of  said  information,  beunse 
the  fourth  section  of  the  Act  of  Congress,  passed 
on  the  28th  of  Mav,  1830,  enUtled^An  Act  fee 
the  more  effectual  collection  cj  the  Import 
dutiea,"  was  not  in  force  when  the  gooda  m^- 
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Wood  t.  Thb  UarrD  Stath. 


ttaacd  tn  mM  rfstk,  Hventh,  tM  eighth  eounta 
wn«  imported. 

8.  Thkt  there  !■  no  eridenee  la  tbe  ouie 
from  vhicli  tbe  Jury  can  find  that  tlie  package!, 
m  either  of  them,  in  which  the  goodi  meutioDed 
fai  tile  alnth  count  of  the  infonnation  were  im- 
Mtted,  were  opened  and  examined  at  the  Dia- 
triot  of  Maryland  on  the  daj  mentioned  in  said 
eaaat,  or  at  aay  other  time,  and  nere  found  to 
ba  made  up  with  intent  to  evade  or  defraud  the 
I«¥«nuei  and  that  therefore  the  Onited  Btate* 
u«   not  entitled  to  rceover   upon   laid   ninth 

But  the  court  refiued  to  gi*e  the  inatructlons 
prayed  for,  both  by  the  United  State*  and  the 
claimant,  and  rejected  the  aame,  and  each  and 
■vet;  of  them;  but  gave  the  following  inetruC' 
tlona  and  direction*  to  the  jury  i 

1.  That  the  isiues  formed,  and^  which  the 
fvrjr  are  ewom  to  try,  involve  no  question  except 
open  the  eaueee  of  forfeiture  alleged  in  the  in- 
formation and  travened;  and  therefore  no  quta- 
tion  relating  to  the  mere  aeiiure  of  the  goods  is 
b  iaaue  or  material  under  the  pleading!  in  this 
Miiae. 

I.  If  the  jury  ihall  And  from  the  evidence  in 
the  eauae  that  the  invoices  of  the  good!  in  que!- 
tlooi  were  made  up  with  intent,  by  a  false  val- 
IMtion,  to  evade  or  defraud  the  revenue,  the 
pUintifT!  are  entitled  to  recover;  although  the 
iDry  ihoiild  aleo  find  from  the  evidence  that 
iht  taid  good!  have  been  paeaed  throuzb  the 
nwtom-house  at  New  York,  by  the  collector 
thereof,  and  the  dutiei  calculated  by  him  on 
■•Jd  invoices  shall  have  been  paid  or  secured  to 
ba  paid,  and  tbe  aald  gooda  delivered  by  said 
Mllector  to  the  importer. 

X.  That  there  has  been  shown  on  the  part  of 
tb«  United  States,  probable  cause  for  the  present 
proeecution  under  the  third  oount,  and  the  sixth, 
W¥enth,  eighth,  and  ninth  counts  in  the  infor' 
SSI*]  mation,  'and  that  the  burden  of  proof 
Dea,  under  the  seventy-flrat  section  of  the  Act 
Df  the  2d  of  Harcb,  1799,  upon  Thomaa  Wood, 
IVB;  the  claimant;  and  that  it  la  incumbent 
ipon  him  to  prove  to  the  jury  that  tbe  charges  in 
tha  aaid  five  counts  are  untrue;  that  is,  to  prove 
that  the  goods  in  question  were  invoiced  accord- 


■ot  made  up  with  intent  to  evade  or  defraud  the 


4.  That  the  burden  ti  proof  being  upon  tbe 
mM  Thomas  Wood,  Jun.,  under  the  seventy- 
liat  section  of  the  Act  of  1799.  and  the  fifteenth 
taction  of  the  Act  of  the  I4th  of  July,  1832,  it 
ia  Incumbent  upon  bim  to  prove  to  the  jury  the 
letual  coat  of  the  twenty-two  pieces  of  cloth  in 
the  invoices  and  entries  stated  to  have  been  pur- 
ihaaed  by  him;  and  that  the  value  of  the  goods 
it  the  times  or  dates  of  the  seizure,  or  of  any 
itber  aubaequent  timet,  are  not  material,  encept 
le  far  as  they  may  assist  or  tend  to  enable  the 
fury  to  ascertain  the  prices  at  the  respective 
^•noda  of  purchase  or  shipment. 

5.  That  the  burden  of  '  ' 
dalmant  to  prove  that 
aada  up  with  intent  to  defraud  the  revenue,  it 
«  not  auScient  for  him  to  rely  upon  the  in- 
roiee*  themselves  merely  as  proving  their  own 
TKth  and  fairness. 

The  ease  was  aubmttted  to  the  court  by  Mr. 
■andith  and  Mr.  Ciittendea  for  the  plaintiff  in 
>•  U  ed. 


error,  and  Mr.  Legally  Uw  AttonMy-Oesen^ 
and  Mr.  Cadvalader  for  the  United  State*  i  tha 
counsel  for  the  partiea  fumiahed  printed  axga- 
menta  to  the  court. 

Tha  counsel  of  the  plaintiff  in  error  etmtended 
upon  the  demorrers  to  the  Arst  tlirea  picaa: 

1.  That  there  ia  no  ri^t  of  (dsnre  after  gooda 
have  been  passed  through  the  eiiatom-hauae, 
aocording  to  all  the  requlaitlona  of  the  revenue 


the  gooda  themselves  delivered  to  tha  o 
importer,  or  his  agent,  and  that  they  can  never 
afterwards  be  pursued  aa  forfeited  for  any  al- 
leged or  pretended  fraud  or  Impoaition  upon  the 
custom-house;  that  the  ri^ht  in  lueh  oaaea  to 
claim  and  seize  aa  a  forfeiture,  was  limited  to 
tbe  transit  of  the  goods  through  the  outtom- 
house,  and  'while  they  were  under  the  [*S61 
hands  of  Ita  officers,  for  their  inapeetion,  anunl- 
uation  and  appraisement. 

To  pursue  and  seize  them  afterwardt,  whev 
they  have  been  introduced  into  the  eommunlty 
and  into  the  market,  with  all  the  authantio 
sauetiona  of  the  custom. house,  is  a  very  differ- 
ent thing.  If  Congress  had  Intended  such  a 
course.  It  would  have  declared  itself  explicitly, 
and  prescribed,  if  not  soma  restraint,  at  leati 
aome  form  and  mode  for  the  exercise  of  a  power 
so  tremendous  and  fearful.  And  as  there  is  no 
such  legislation  in  any  of  the  acts  of  Congress, 
it  cannot  be  held  that  goods  thua  aituated  arfc 
liable  to  seizure  or  forfeiture. 

2.  That,  even  If  there  be  a  right  of  selsur* 
under  such  clrcumstancea,  the  seiiure  actually 
made  must  be  a  good  subsisting  aeinire  when 
the  information  la  filed. 

3.  That  the  seizure  made  in  tUa  case  was  de- 
fective and  irregular. 

On  the  first  exception,  the  plaintiff  in  error 
contended  that  the  evidence  offered  by  the 
United  States  of  Importations  made  by  tbe  claim- 
ant, subsequent  to  the  importations  charged  by 
the  information  to  have  been  fraudulent,  was 
inBdmi!Sible. 

On  the  second  exception  the  plaintiff  In  arm 
contended: 

1.  That,  assuming  upon  the  evidence  that  the 
goods  were  entered  at  the  New  York  eustom- 
house,  and  were  unladen  and  delivered  under 
permita  granted  by  the  collector,  who  canted 
them  to  be  examined,  and  upon  such  examina- 
tion ascertained  and  received  tbe  duties,  and 
delivered  the  goods  to  the  claimant,  who  after- 
wards broke  up  the  original  packages,  of  which 
said  goods  formed  a  part,  and  shipped  them  to 
Baltimore,  for  sale,  where  they  were  seized. 
The  jury  ought  to  have  been  instructed,  that  if 
they  believed  sucb  evidence,  to  find  a  verdict 
for  the  claimant  on  the  third  count  of  the  in- 
formation; and  that  the  court  erred  in  refusing 
to  give   such   instruction. 

2.  That  tbe  third  count  of  the  information 
cannot  be  supported,  because  the  sixty-sixth 
section  of  the  buty  Act  of  March,  I7SS,  la  re- 
pealed, and  that  the  court  ought  ao  to  have  In- 
structed the  jury. 

3.  That,  assuming  upon  the  evidence  that  the 
collector  of  New  Tork  caused  at  least  one  pack- 
age out  of  every  invoice,  and  one  package  at 

"  out  of  every  twenty  packages  of  each  In- 
'  of  gooda  mentioned  in  the  sixth  and  sev. 
entb  eounta  of  the  information,  to  hn  l^V^x 


sn 


opatud  »ad  •xamiiMd,  and  that  Bi^d  packages 
wen,  bcfora  aoeli  azuniiiatioii,  dealgiwtod  or 
tha  eollector  on  the  Mrenl  invoices  In  wbiek 
titsT  were  reapectivaly  included;  that,  upon 
aueh  opening  end  ezemliuttian,  the  goode  ware 
found  to  correspond  with  the  invoices,  end  not 
to  be  feleelr  ebwrged;  that,  eftor  asid  exsmina- 
tion  the  dutiee  were  aacertaiaed  and  paid,  and 
the  goode  delivered  to  the  elairosjit,  who  sent 
them  to  hi*  agents  at  Baltimore  for  sale,  where 
the  seisure  was  made;  that  the  }iU7  ought  to 
have  been  Instructed,  provided  thej  believed 
aald  evidence,  that  the  United  States  were  not 
entitled  to  recover  under  the  siith  count,  so  far 
as  the  same  charges  the  Invoicee  to  have  been 
found  to  be  made  up  with  Intent,  b7  a  false 
valuation  or  extension,  to  evade  or  defraud  the 
revenue;  nor  under  the  aeventh  count;  and 
that  the  court  erred  in  refusing  eo  to  Initruet 
the  jnTj. 

i.  That  there  waa  no  evidenee  to  support 
Uie  eighth  count  in  the  information,  nor  the 
■ixth  count,  10  far  as  the  same  chargee  the 
packages  to  have  been  made  up  with  a  fraudu- 
lent intent. 

S.  That  the  fourth  section  of  the  Act  of 
Congresa  of  the  2Sth  May,  IS30,  ie  repealed, 
and  consequently  the  sixth,  eeventh,  and  eighth 
eounte  in  tti*  information  cannot  be  supported, 
and  that  the  court  ought  to  have  so  instructed 
Uie  Jury. 

S.  That  there  waa  no  evidence  In  the  cauee 
to  aupport  the  ninth  oonnt  of  the  Informatiou, 
■nd  tliat  the  court  erred  in  not  so  instructing 
the  Jury. 

For  the  United  States,  the  Attorney-General 
and  Hr.  Cadwalader  contended,  that  the  lead- 
ing idea  of  ail  the  argumenta  on  the  other  side, 
that  the  United  SUtes  are  concluded  bv  the 
passing  of  the  goods  through  the  euetom- bouse, 
after  an  appr^eement,  and  on  payment  of  duties 
according  to  that  appraisement,  in  all  cases 
whatsoever,  and  even  of  admitted  fraud;  that 
the  idea  waa  that  the  United  SUtee  had  adopted 
a  aort  of  Spartan  system  of  permitting  fraud,  ao 
it  be  cleverly  enough  executed  to  escape  detec- 
tion at  the  custom-house,  no  matter  how  clearly 
It  may  be  exposed  afterwards. 

But  there  was,  happily,  no  plausibility  In  the 
Argument  that  because  there  are  collectors,  ap- 
pr^sers,  and  inspectors,  perpetually  on  the 
watch  to  detect  anv  violation  of  the  revenue 
Uw,  therefore  no  other  detection  of  it  can  be  of 
XS4*]  any  avail;  that  because  *so  many  stat- 
utes have  been  passed  with  a  view,  in  the  ordi- 
nary course  of  tilings,  to  insure  the  payment  of 
the  public  dues,  therefore  a  fraud,  which  at 
eommon  law,  and  In  all  law,  taints  and  vitiates, 
and  nullifies  every  civil  proceeding,  is  permit- 
ted, beeauae  It  has  been  perpetrated  by  some  ex- 
traordinary contrivance,  and  in  spite  of  those 
■tatnte*. 

As  to  the  information,  tt  was  argued  that  the 
five  eounte  upon  which  the  Judgment  of  for- 
feiture was  entered  were  all  good  and  sufficient. 
But,  if  this  were  otherwise,  the  judgment  would 
be  affirmed  if  any  one  count  of  the  information 
were  valid.  The  proceeding  is  in  rem,  for  the 
enforcement  of  a  forfeiture,  and  if  one  cause  of 
forfeiture  is  effectual,  many  cannot  be  more 
effectual  for  the  purpose.  A  condemnation 
upon  one  cause  of  forfeiture  is  an  adjudication 
that  the  property  ia  in  the  United  StatM  and  la 
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the  eonsummation  and  merger  ol  tk«  eaUre 
prosecution.  Under  cumulative  forfeituraa, 
howevOT  numerous,  more  cannot  be  dMie  than 
under  a  aingle  forfeiture,  to  asoertaio  that  the 
claimant's  original  jHvperty  is  devested  and  is 
become  the  property  of  the  United  States.  Ia 
Locke  V.  The  United  SUtes,  7  Oanch.  3U, 
the  condemnation  waa  sustained  upon  one  of 
many  counts,  without  inquiry  as  to  the  snlB- 
eieney  of  the  others,  to  which  objoetiona  had 
been  made. 

The  rest  of  the  argument  on  behalf  of  the 
United  States  embraced  the  following  heads: 

L  The  sixty-sixth  section  of  the  Act  of  17M 
is  in  force,  and  ia  the  only  act  in  force  under 
wUch  Individual  pieoea  of  goods,  falsely  in- 
voiced, are  made  liable  to  forfeiture,  without 
reference  to  the  manner  of  making  up  the  entire 
invoice  or  package  containing  them ;  and  ie,  also, 
the  mily  act  un<&  which  the  United  Stat^  can 
proceed  in  a  peraonal  action,  to  recover  the  valna 
of  the  things  forfeited,  or  such  portion  of  them 
a*  cannot  be  fmind  and  eeieed. 

IL  The  fourth  section  of  the  Act  of  IS30  ia 
in  force  for  two  punwees,  notwithstanding  the 
repealing  clauae  ol  the  fourteenth  section  of  the 
Act  of  IS32. 

1.  Where  an  inv<rfee  Is  msde  up  with  intent 
to  defraud  the  revenue,  not  merely  tbe  pieces 
falsely  invoioed,  but  the  whole  invoice  is  for- 
feited. 

2.  Where  a  package,  mentioned  in  the  in- 
voice, is  made  up  'with  an  evasive  or  [*SftB 
fraudulent  intent,  in  respect  to  the  invoice,  the 
whole  package  is  forfeited. 

m.  Under  these  acta,  the  enforcement  of  tbe 
forfeiture  is  not  dependent  upon  the  manner  in 
which  the  goods  may  happen  to  have  been 
seised,  or  the  reasons  for  the  seimre  which  may 
happen  to  have  been  Icnown,  or  to  have  been 
Igned  at  the  time  of  making  It.  The  fiOng 
sn  information  by  the  United  Btatea,  is  an 
adoption  by  them  of  the  selcuie,  and  refers  the 
prosecution  not  to  the  seizure,  but  to  the  ante- 
cedent causes  of  forfeiture  alleged  in  the  in- 
formation. Matters  that  involve  the  rt^larity 
method  of  the  seizure  cannot  be  put  in  iseue, 

ia  under  a  plea  in  abatement,  which  would 
the  only  appropriate  method  of  raising  the 
question ;  mudi  leu  can  they  be  pleaded  in  bar, 
"'  together  with  pleae  in  bar. 

rV.  Tbe  power  of  the  United  States  to  en- 
force a  forfeiture  incurred  under  theee  acts,  is 
not  dependent  upon  the  acts  or  omiseione  of  the 
appraisers  and  other  officers  of  the  customs, 
who  are  required  to  ascertain  or  liquidate  and 
receive  the  pecuniary  amount  of  duties  for 
which  the  Importer  and  goods  are  liable. 

The  two  subjects  of  forfeiture  and  pecuniary 
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to  be  considered  distributively,  with  retereae* 
to  each  respectively. 

When  a  forfeiture  has  been  incurred  by  rea- 
n  of  a  fraud,  not  even  the  Secretary  of  the 
Treasury  and  Collector  of  the  customs  are  an- 
thorised  to  remit  or  mitigate  it,  much  less  tha 
pprsiseiB  and  other  subordinate  officers  of  tbe 
collection  of  the  revenue. 

V.  The  seventy-flrat  section  of  the  Act  of 
1709  having  enacted  that,  in  informations  where 
any  seisure  shall  be  made  pursuant  to  that  set. 


Worn  ?.  Thk  UMim  Suns. 


the  bnHen  of  proof  ahall  fla  npon  Um  elalmmiit 
whero  probftble  cauM  for  the  pnwecution  htm 
been  ihown  to  the  court,  tbe  probable  caiue  for 
the  proMcntion  required  to  M  tbowii  to  nfer- 
nble  to  evidence  pertluent  to  the  iarae*  upon 
eausM  of  forfeiture  aet  forth  In  .tbe  infomiB- 
tion,  and  not  merely  to  the  orlginaJ  munda  ol 
■eiznre  bj  officers  of  the  rarenue  belora  Infor- 
matloa  filed,  u  eontended  for  tm  behalf  of  the 
plalntiS  in  error. 

S5t*]  •VI.  Probable  eauae  for  the  proaeen- 
Uon   WM  ahown  on  the  part   of  the   United 


1.  B7  proof  of  the  gross  diiproportion  of 
the  coat  stated  in  the  UToicea  ajid  the  aotuftl 
Tn*rket  prioa  at  the  period  of  the  pretended 
purchaaei. 

2.  B7  proof  of  the  Inaertion  aa  to  both  elotha 
■nd  easaimeiee,  of  a  pretended  discount  or  al- 
lowance for  nieasure,  which,  if  not  flctltioua  aa 
to  both  cloths  and  caaaimerea,  muat  have  been 


X.  By  the  evidence  of  which  the  admissibil- 
ity is  involved  in  tbe  next  point,  and  under 
the  bill  of  ezceptians  to  testimony. 

Vn.  As  a  part  of  the  neceaaarj  dreumstan- 
tial  evidence  admitted  in  all  oases  of  fraud,  it 
was  competent  to  prove  that  all  tbe  importa- 
tions of  this  claimant,  including  thoae  before, 
M  well  as  those  since  the  impor&tiona  in  qnea- 
tion,  were  attended  with  the  aame  drenm- 
staneea  of  a  pretended  discount  or  dednotion 
for  measure,  and  that  on  aU  of  thoae  wUcJi 
haTs  been  entered  since  the 


without  appeaf  or  objection  in  a  liqnldatioD  of 
the  duties  on  'he  footing  of  dlaallowing  thia 
dednetion,  and  of  a  still  further  addlUon,  by 
the  appraisements,  to  the  cost  of  pricaa  atatsd 
in  the  invoices. 
This    erideae*   was    oompetent    for   eaveral 

1.  A  comparison  of  the  invoices  with  those 
In  question,  shows  that  the  goods  are  all,  or 
nearly  all,  from  the  same  parties  who  made  out 
the  Invoices  of  the  goods  in  question,  and  the 
packages  are  marked  so  as  to  indicate  that  they 
*re  part  of  a  connected  series  of  importations. 

2.  To  prove  the  Qctitious  character  of  the 
eerie*  of  importations  of  which  these  were  a 
part. 

3.  To  disprove  the  poadUUtv  of  there  having 
been  a  casual  or  fortuitous  discoimt  or  allow- 
ance in  the  particular  case  hi  question,  and  to 
Indicate  the  intent  of  the  parties  on  both  sides 
of  tbe  water  to  make  out  the  invoices  fteti. 
tiously  and  evasively  In  reapect  to  the  revenue. 

4.  To  prove  a  syatematic  eomUnatJon  for 
thU  purpoee,  between  tike  foreign  exporter  or 
party  making  out  the  invoices,  and  the  import- 
er who  entered  the  goods  upon  them. 

SB7*]  *G.  To  disprove  the  reality  of  the  dis- 
count by  the  acouiescence  of  the  plaintiff  in  er- 
ror in  its  rejection  in  subsequent  casea. 

tb.  Justice  Stoiy  delivered  tbe  o^ion  of 
the  eourt: 

Tbto  is  a  writ  of  error  from  the  judgment 
of  the  Circuit  Court  of  tbe  District  of  Marv- 
land,  affirming,  pro  forms,  a  judgment  of  to* 
District  Court  of  the  same  district. 

The  original  suit  was  a  libel  of  intormaUon, 
in  rem,  upon  a  seisur*  upon  land,  In  the  said 
if  L.  ed. 


dlstrlet,  of  twenty  pteee*  of  doths  Inported 
into  the  United  States,  and  alibied  to  be  for- 
fdted.  The  libel  contained  a  number  of 
eounta;  but  that  alone  which  is  necessary  to  be 
hers  stated,  to  the  count  founded  upon  the 
sixtT-stzth  section  of  tlie  Revenue  Collection 
Aet  of  17M  (chapter  128),  which  declares. 
That  If  any  goods,  waree,  or  merchandise,  of 
wbleh  entry  sliaU  have  been  mad*  la  tlte  offie* 
s(  a  oolleetor,  *hall  not  be  invoicad  according 
to  the  actual  coat  thereof  at  the  plaee  of  expor- 
tation, with  derign  to  evade  the  dutlea  thn«- 
upon,oranyp  '  " 
and  merchaniu 
oovered  of  thi 
be  forfeited."  the  count  stated  that  the  goods 
In  eontrorersy  were  not  invoiced  according  to 
the  actual  eoat  thereof  at  the  place  of  exporta- 
tion with  design  to  evade  the  duties.  Various 
pleas  were  put  in,  to  some  of  which  there  wwe 
demurrers,  and  npon  others  Issue  waa  joir  ), 
upon  which  a  trial  was  had  by  a  jury.  Tlie 
jury  found  a  verdict  for  the  United  States. 
The  claimant  (aa  well  as  tbe  United  SUtes) 
prayed  certain  instructions  to  the  jury  which 
were  refused,  and  the  court  gave  oertain  in- 
structiona  to  wiiich  the  claimant  excepted;  and 
the  eauae  came  before  the  Clreuit  Court  npon 
tbe  bill  of  exeeptjona,  lUed  br  the  elalmant,  sa 
well  to  the  refusal  as  to  the  inatruetiona  of  the 
court.  At  the  trial  It  appeared  that  the  goods 
la  question  had  been  originally  Imported  into 
Uie  port  of  New  York,  and  were  there  dniy 
entered  and  landed,  and  the  duties  p^d  npon 
the  invoicea  produeed  by  the  daimant  at  the 
custom-house.  They  wen  afterwards  tiana- 
mitted  to  Baltimore,  and  there  seised  in  tlw 
stores  of  certain  persons  having  th*  custody 
thereof  for  tbe  claimant,  under  a  seardt-war- 
rant  of  a  magistrate,  procured  U»r  titat  pnr- 


D  liave  been  insleted  upon  be-  (*SftS 
lore  ine  jury  as  one  of  the  grounds  of  defense. 

At  the  trial,  to  estaUiab  the  fraud  la  the  ia- 
voices,  beside  other  eridenoe,  the  oounsd  for 
the  United  States  offered  In  evideno*  sundry 
other  invoices  od  doths  and  easslmerea,  twenty- 
nine  in  numlter.  Imported  into  the  port  of  New 
York  try  the  complainant,  or  oonsigaed  to  him, 
for  the  purpose  of  showing  ths  fraudulent  ta- 
tention  of  the  eUmant  in  those  importatloD*, 
as  weU  as  in  the  present.  As  objection  waa 
taken  to  the  admissiMlity  of  this  evideaee, 
which  waa  overruled  by  tbe  eourt;  and  the  evi- 
dence was  admitted:  and  thi*  eonstitutea  one 
of  the  exceptions  in  the  cause. 

The  district  judge,  after  the  whole  evldsnoe 


ite  of  the  eontrovarsyi 

1.  That  ths  Issues  formsd,  and  whieh  th* 
jury  are  sworn  to  try,  involve  no  question  ex- 
ce{i  upon  the  causes  of  forfeiture  alleged  in 
the  Information  and  traversed,  and  therefore 
no  Question  reUting  to  tbe  mere  seimre  of  the 
^Doos  to  In  Issue  or  material  under  the  plead- 
logs  In  this  cause. 

2.  If  the  jury  shall  Bnd  from  the  evidence  in 
the  cause  that  the  invoiees  of  the  goods  In 
question  wen  made  up  with  intent,  by  a  false 
valuation,  to  evade  or  defraud  the  revenue,  th* 
plaintiffs  are  entitled  to  recover,  althou^  the 


Barwoa  Ootm  or  i 
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thareof,  and  tha  duties  calculated  by  him  od 
Mid  inroicM  sIuUl  have  been  paid  or  tecured 
to  be  psid,  and  the  eftid  goodi  delivered  bj 
•ollector  to  the  Importer. 

5.  That  tliere  h*a  been  ehown  on  the  part  of 
tha  Oalted  Ststea  probable  cauae  for  the  pres- 
Mit  praaMntlok  anoar  the  third  count,  and  tht 
dxth,  aerenth,  dghth,  anJd  ninth  counts  in  the 
Information,  and  that  tha  burden  of  proof  llaa 
wider  tha  aeTentf -Bret  aeeUon  of  the  Act  of  the 
Sd  of  March,  17BB,  upon  Thomas  Wood,  Jun., 
the  claimant^  and  that  it  is  incumbent  upon 
him  to  proTo  to  tlia  Jury  that  the  cliargeB  in 
tha  said  fin  cotmU  are  untrue;  that  la,  to 
proTB  that  the  ^oode  in  question  were  invoiced 
aocording  to  their  actual  cost  at  the  port  of  ex- 
portation, and  that  the  invoices  and  pockagaa 
ware  not  made  up  with  intent  to  evade  or  de- 
fraud the  revenue. 

Sft«*]  *4.  That  tha  burden  of  proof  being 
upon  the  said  Thomas  Wood,  Jun.,  under  the 
sevant7-flrst  section  of  the  Act  of  1709,  and  the 
Dfteanth  section  of  the  Ant  of  the  14th  of  July, 
1832,  it  is  incumbent  upon  him  to  prove  to  the 
Jury  the  actual  cost  of  the  twenty-two  pieces  of 
cloth  in  tka  Invoioes  and  entries  stated  to  have 
been  purchased  tg*  him,  and  that  the  value  of 
tha  goods  at  the  timea  or  dates  of  the  seiiure  or 
of  any  other  aubaequent  times  are  not  material, 
except  BO  far  as  they  may  aaaist  or  tend  to  en- 
able the  Jury  to  ascertain  the  price*  at  the  ra- 
apectivc  periods  of  purcbase  or  shipment. 

6.  Tliat  the  burden  of  proof  being  upon  tha 
olalmant  to  prove  that  the  invoicee  were  not 
made  up  with  int«it  to  defraud  tlie  revenue,  it 
is  not  sufficient  for  him  to  rely  upon  the  in- 
vtdoea  tlwDuelvea  merely  aa  proving  their  own 
truth  and  faimesa. 

In  respect  to  the  point  made  at  the  bar,  as  to 
the  validity  of  the  original  leisure,  or  of  the 
eanaaa  tbenof,  we  are  of  opinion  that  the  firat 
Instruction  of  the  district  judge  was  entirely 
oorraot.  It  ia  of  no  conaequeDca  whatsoever 
what  wars  tha  original  grounds  of  tha  sdcura, 
whether  they  wore  well  fouoded  or  not,  if  in 
point  of  fact  the  goods  are  1^  taw  subjected  to 
forfdture;  for  the  United  Statea  are  not  bound 
down  by  the  acts  of  the  seiiors  to  the  causes 
wliich  influenced  tbem  In  making  the  seizure, 
am  by  any  Irregularity  on  their  part  in  eon- 
daeUng  it,  if  in  point  of  fact  the  seiiure  can 
sow  he  maintained  as  founded  upon  an  actual 
forfeiture  thereof  at  tha  time  of  the  leizure, 
and  therefore  it  was  rightly  held  by  the  judge 
that  ao  question  arose  upon  the  iraueB  which 
the  jury  ware  to  try,  except  upon  tbe  causes 
of  torfsitnra  alleged  in  the  information. 

Tha  remarks  Jut  made  constitute  an  answer 
ts  the  argument  upon  the  demurrera  to  the  two 
first  pleaa  of  the  claimant;  for,  as  has  been  al- 
ready BUggeited,  if  a  adsure  has  been  sctually 
made,  and  is  a  oontlnuing  seiEure^  it  is  no  bar 
to  proceedings  thereon  that  ttw  canse  of  for- 
fdture  relied  on  is  not  the  same  upon  which 
the  seizure  was  originally  made.  It  is  (uS- 
efent  for  the  TTnited  SUtes  that  it  adopts  the 
seizure  and  now  proceeds  for  a  good  cause  of 
forfeiture,  although  utterly  unknown  to  the 
original  aeliors. 
»»♦ 


Passing  from  this,  tha  nazt  point  prsasatii 
for  oMtsideration  is,  whether  there  was  an  eRor 
in  tha  admiasion  of  tha  avidenM  of  fraid  da- 
ducibia  'from  the  other  invoices  offered  {*>•• 
in  tha  case.  We  are  of  opinion  that  thero  was 
none.  The  question  was  oue  of  fraudulent  l>- 
teut  or  not;  and  upon  questions  of  that  sort, 
where  the  intent  of  the  party  is  matter  in  iaea% 
it  has  always  been  deemed  allowable,  as  wm 
in  criminal  aa  in  civil  cases,  to  introduce  evi- 
deuca  of  other  acta  and  doingi  of  tbe  party  ef 
a  kindred  character,  in  order  to  illustrate  or  es- 
tablish his  intent,  or  motive  in  the  particular 
act,  directly  in  judgment.  Indeed,  in  no  other 
way  would  it  he  practicable,  in  many  cases,  t» 
eetablish  such  intent  or  motive,  for  the  sin^ 


of  tbe  lilce  character  and  nature,  tha  intent  aad 
motive  may  be  demoDstratad  almost  with  a 
conclusive  certainty.  The  treatise  on  evidenca 
by  Mr.  Phillips  and  Mr.  StarUe  eontain  man 
illuBti.  .ions  Co  this  effect.  Sea  Starkie  aa  Evi- 
dence, Vol.  L  p.  M,  Vol.  n.  p.  220,  221,  second 
London  edit.  1833;  PhiUipa  on  Evidence,  by 
Cowen.  Vol.  L  ch.  7,  see.  7,  p.  170,  ISO,  YoL 
U.  p.  462,  note  333,  p.  i65,  noU  U2,  edit.  1830. 

Aey  constitute  exceptions  to  the  general 
rule,  excluding  evidence  not  directly  compre- 
hended within  the  issue;  or  ratlier,  perhaps.  It 
may  with  more  certainty  be  said,  Uie  exceptioa 
is  necessarily  imbodied  in  tha  very  anbetanoe  of 
the  rule;  for  whatever  doe*  legally  conduce  to 
eetablish  the  points  in  issue  Is  necessarily  on- 
braced  in  it,  and  tlierefora  a  proper  subject  of 
proof,  whether  it  be  direct  or  only  presumptive. 
Tlds  doctrine  was  held  in  a  most  solemn  manner 
in  the  case  of  The  King  v.  Wylie,  4  Bos.  ft  PuIL 
02,  wliere,  upon  an  indictment  for  disposing 
and  putting  away  a  forged  bank  note,  knowing 
it  to  be  forged,  evidenee  was  admitted  of  other 
forged  notes  having  been  uttered  by  the  prison- 
er in  order  to  prove  his  knowledge  of  the 
forgery.  The  same  doctrine  has  been  held  in 
eases  of  tha  uttering  of  bad  money  and  spnrioua 
notes;  and  also  in  cases  of  conspiracy.  Tha 
same  doctrine  was  affirmed  and  acted  upon  l^ 
this  court  in  the  case  of  The  United  States  v. 
Wood,  14  Petera's  Rep.  430,  in  the  case  of  » 
prosecution  for  perjury. 

Cases  of  fraud  present  a  still  man  stringent 
necessity  for  the  application  of  the  same  prind* 
pie;  for  fraud,  being  essentially  a  matter  of 
motive  and  intention,  is  often  dedudble  only 
from  a  great  variety  of  drcumstancea,  no  one 
of  which  is  absolutely  'decidve;  but  all  [*sai 
combined  together  may  become  almost  irreaiat- 
ible  as  to  the  true  nature  and  character  of  ths 
transaction  in  eontroveny.  The  caae  of  frving 
V.  Motley,  7  Bing.  Rep.  643,  turned  upon  this 
very  point.  There  the  action  was  trover  to  ra- 
cover  bade  goods  which  had  been  purchased  1^ 


agent  for  hie  prindpal  by  means  of  a  frana 
Older  to  establish  the  plsintilTs  ease,  it  be- 
came necessary  to  sbow  that  Other  purchases 


bad  been  made  by  the  same  agent  for  the  ai 
principal,  under  drcumstaneea  strongly  pra- 
BumpUve  of  a  like  fraud.  No  doubt  was  enhr- 
tained  by  the  court  of  the  admissibility  (rf  tha 
evidence;  and  the  main  point  urged  at  the  bar 
was  that  the  aeent  sbould  himself  have  beea 
called  to  establisa  the  purchases,  but  this  objec- 
tion was  overruled,  and  tha  jury,  having  fount 
(Petan  Ik 
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k  vanlkt  for  the  plaintiff,  the  court  g»T»  Judg- 
■imt  In  hii  fBTDT. 

Indeed,  It  I*  admitted  bj  the  eonuMl  for  the 
fUntiff  in  error  in  the  enee  before  na,  that  it  ia 
ft'  (enaral  principte  of  law  tliat  wheiieTer  a 
bttudulent  intention  ie  to  be  establiehed  col- 
kteial  facte  tendl^  to  show  *uch  intention  are 
■AniMible  proof.  But  the  objectiona  taken  are, 
flnt,  that  when  the  proof  was  offered  no  auita- 
Ua  foundation  had  bjen  laid  for  ita  admiaeion, 
■Bd  that  the  cauae  waa  launched  with  thi« 
paof;  and  iecond,  that  the  proof  related  to 
nportations  after,  aa  well  aa  before,  the  par- 
Ifenlar  importation  in  question.  We  do  not 
think  dther  of  theae  objectiona  maintainable. 
The  fraud  beio^  to  be  made  out  in  evidence, 
the  order  in  wluch  the  proof  should  be  brought 
to  estabtiah  It  waa  rather  a  matter  in  the  dii- 
antion  of  the  court  tlian  of  strict  right  in  the 
purtiea.  It  la  impoasible  to  la^  down  any  unl- 
ranal  rule  upon  such  a  subjecL  Much  muat 
ilepend  upon  the  posture  and  drcumatancea  of 
tha  particular  case;  and  at  all  events,  If  the 
proof  be  pertinent  and  competent,  the  admia- 
■ion  of  it  cannot  be  matter  of  error.  The  other 
lAjectlon  has  aa  little  foundation,  for  fraud  in 
the  flrat  importation  maj  be  aa  tairlf  deducible 
from  other  aubeequent  fraudulent  Importationa 
by  the  aame  party  as  fraud  would  be  in  the  laat 
Importation  from  prior  traudulent  importationa. 
In  each  caae  the  quo  auimo  ie  in  question,  and 
the  preaumption  of  fraudulent  Intention  ma]r 
tqnallj  arise  and  equally  prerail. 

The  second  instruction  of  the  court  ia.  In  ef- 
fect, that  If  the  invoices  of  the  gooda  now  in 
ICX*]  queation  were  fraudulently  made,  'by 
a  falae  valuation  to  evade  or  defraud  the  rev- 
onne,  the  fact  that  they  bad  been  entered  and 
the  duties  paid  or  secured  at  the  oustom-house 
at  New  York,  upon  those  invoicea,  waa  no  bar 
to  the  present  information.  Thia  inatruction 
wna  certainly  correct,  if  the  alxty-aizth  aection 
of  the  Berenne  Collection  Act  of  IT9B  (eh.  128) 
now  remains  In  full  force  and  unrepealed;  for 
It  can  never  be  permitted  that  a  party  who  per- 
petrates a  fraud  upon  the  custom-house,  and 
thereby  enters  bie  goods  upon  false  Invoices 
and  false  valuationa,  and  geta  a  regular  delivery 
thereof  upon  the  mere  payment  of  such  duties 
aa  such  false  invoices  and  falae  valuations  re- 
mire,  can  avail  himaelf  of  that  very  fraud  to 
onfeat  the  purpoaes  of  justice.  It  ia  but  an  ag- 
gravation of  hiB  guilt  that  he  has  practiced  im- 
pOiition  upon  the  public  officers,  as  well  as  per- 
petrated auch  a  deliberate  fraud.  The  language 
of  the  siity-alxth  aection  completely  covers  such 
ft  caae.  It  Bupposes  an  entry  at  the  custom- 
bonae  upon  false  invoices  with  intent  to  evade 
th»  payment  of  the  proper  duties,  and  the  for- 
(Uture  attachee  immediately  upon  such  an  en- 
tiy  upon  such  invoicea  with  such  intent.  The 
Boecess  of  the  fraud  In  evading  the  vigilance  of 
tbe  public  officers,  so  that  It  is  not  discovered 
Kntil  after  the  goods  have  passed  from  their 
nwtody,  doea  not  purge  away  the  forfeiture; 
although  it  may  render  the  detection  of  the  of- 
tonae  more  difficult  and  more  uncertain.  The 
irhole  argument  turns  upon  this,  that  if  the 
enatom-boiise  officers  have  not  pursued  the 
■t«pi  authorized  by  law  to  be  pursued  by  them, 
bf  directing  an  appraisement  of  the  goods  In 
MMa  where  thev  have  a  auapicion  of  illegality, 
m  fraud,  <r  no  iDvoicM  are  produced,  but  their 
14  It.  (4. 
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BuBpicIons  are  lulled  to  real,  the  gooda  are  im- 
tainted  by  the  forfeiture  the  moment  they  paas 
from  the  euatom-houae.  We  cannot  admit  that 
auch  an  interpretation  of  the  objeeta  or  lan- 
guage of  the  aizty-sizUi  section  ia  either  sotmd 
or  satisfactory.  The  same  reasoning  governs 
the  ruling  ol  tlie  court  upon  tike  demurrer  to 
the  third  plea. 

The  question  then  arises  whether  the  alxty- 
aixth  section  of  the  Act  of  ITM  (ch.  12S]  haa 
been  repealed,  or  whether  it  remains  in  fall 
force.  That  it  haa  not  been  eipresaly  or  tty  di- 
rect tcrma  repealed  is  admitted;  and  the  quea- 
ticm  resolves  itaelf  into  the  more  narrow  in- 
quiry, whether  it  haa  been  repealed  1^  nee- 
eaaary  implication.  Wa  aay  by  nece 
implication,  for  it  is  not  aafficient  *to  [' 
esUbliah  that  aubeequent  lawa  eover  some  or 
even  all  of  the  cases  provided  for  by  it; 
for  they  may  be  merely  affirmative,  or  cumu- 
lative, or  auxiliary.  But  there  muat  b«  a  poai- 
tive  repugnancy  between  the  proviaiona  of  tlia 
new  law  and  those  of  the  old;  and  even  then 
the  old  law  is  repealed  by  implication  only,  pro 
tanto,  to  the  estent  of  the  repugnanoy.  And  it 
may  be  added,  that  in  the  interpretatioB  of  all 
laws  for  the  collection  of  revenue,  whoa*  pro- 
risionB  are  often  very  complicated  and  nnmar- 
oua  to  guard  against  frauds  by  importers,  it 
would  bs  a  strong  ground  to  assert  that  tha 


should  be  deemed  repealed,  merely  beeause  la 
subsequent  lawa,  other  powers  and  authoriUea 
are  given  to  tha  eustom-Douae  officers,  and  oth- 
er modes  of  proceeding  are  allowed  to  be  had 
by  them  before  the  goods  have  paaaed  fr<»> 
their  cuatody,  in  order  to  ascertain  wbethar 
there  has  been  any  ^nd  attempted  npon  tha 
government.  The  more  natural,  if  not  tha  nae- 
easary  inference  in  all  auch  caaea  ia,  that  the 
Legislature  intend  the  new  laws  to  be  auxiUaiy 
to  and  in  aid  of  the  purposes  ol  the  old  law, 
even  when  some  of  the  eases  provided  for  may 
equally  be  within  the  reach  of  each.  There 
certainly,  under  auch  circumatanceB,  ou|^t  to 
be  a  manifest  and  total  repugnancy  in  the  pro- 
visions to  lead  to  the  concluaion  tliat  the  latter 
lawa  abrogated,  and  were  designed  to  abrogato 
the  former. 

Down  to  the  Act  of  the  28tb  of  Uay  (ISM, 
cb.  147),  it  does  not  appear  to  us  that  any  act 
of  Congress  whatsoever  baa  been  cited  at  the 
argument  which  can,  upon  a  reaaonabla  eon- 
atruction,  be  deemed  to  repeal  the  aizty-aixth 
section  of  the  Act  of  1790.  The  Act  of  1S30, 
in  the  fourth  section,  provides  that  the  collect- 
ors of  the  customs  shall  cauae  at  least  one  pack- 
age out  of  every  Invoice,  and  one  package  at 
leaat  out  of  every  twenty  packagea  of  each  in- 
:,  and  a  greater  nomber,  ahould  ha  deem 


to  correspond  with  the  Invoice,  or  to  be  falaely 
charged  in  such  invoice,  the  collector  ahaU 
order,  forthwith,  all  the  goods  contained  in  the 
same  entry  to  be  inspected;  and  if  such  gooda 
be  subject  to  an  ad  valorem  duty,  the  same  shall 
be  Bppi'Bised;  and  if  any  package  shall  be  found 
to  contain  any  article  not  described  In  the  In- 
voice, or  if  Buch  packaM  or  invoice  be  made 
up  'with  intent,  by  a  false  valuation  [*Sfl4 
•r  extension,  or  otherwisa,  to  evade  or  Asfnud 
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Uw  r«TBnu«,  the  uune  iIulII  ba  forfeited-"  The 
kMtlon  then  proceed*  to  repeal  the  thirteenth 
Motion  of  the  Act  of  the  Ut  of  March,  1823, 
eh.  14''.  without  «a;ing  one  word  ki  to  any 
rraaal  of  any  section  of  the  Act  of  17BB,  ch. 
Iw.  Now,  if  here  tha  rule  be  properly  appli- 
cable, that  Ezpreaaio  uniiu  est  ezduiio  altenut, 
the  prMninptioD  of  any  repeal  by  Implication 
of  the  aizty-aixth  aection  of  the  Act  of  17n 
would  teem,  to  be  completely  repellod. 

Beaidei,  the  fourth  aection  of  the  Act  of  1830 
la  not  pmnted  aa  the  aame  class  of  cases  as  the 
sixty-sixth  secUon  of  the  Act  of  ITW.  It  ob- 
vioQsly  and  naturally,  in  it*  whole  provisions, 
applies  solely  to  eases  where  the  packages  have 
been  opened  and  examined  by  order  of  the 
collector,  and  upon  such  examination  if  any 
artiele  la  found  not  contained  In  the  invoice,  or 
the  package  or  inroie«  t*  found  to  be  made  up 
with  an  Intent,  by  a  f^s«  valuation,  or  exten- 
don,  or  otlierwise,  to  evade  or  defraud  the  rev- 
enue, and  then  the  aame  are  declared  to  be  for- 
feited. It  would  be  a  strong  doctrint  to  affirm 
that  whwe  no  sndt  examination  or  detection 
bad  taken  ^aoe  at  the  cu*tom-hou*e,  but  the 
•ame  had  passed  from  the  public  custody  un- 
opened, the  (cwteiture  under  this  provision  did 
apply,  or  was  designed  to  apply.  Ilie  fourteenth 
section  of  the  Act  of  the  Uth  of  July,  1832,  ch. 
224,  has  in  lome  measure  qualified  and  miti- 
gated the  effect  of  the  fourth  section  of  the  Act 
of  1830,  by  providing,  that  whenever  upon  open- 
ing and  examination  of  ao^  package  or  pack- 
ages of  imported  gooda,  eomposed  wholly  or  In 
pikit  of  wo<ri  or  ootton  (under  which  predica- 
ment the  present  goods  fall),  the  gooda  shall  be 
found  not  to  correspond  with  the  entry  thereof 
at  the  eustom-houee,  and  if  any  package  shall 
be  found  to  contain  any  artlds  not  entered, 
such  arUde  shall  be  forfeited;  or  It  the 
agea  shall  be  made  up  with  intent  to 
defrand  the  reveune,  the  package  shall  am  loi- 
(eited;  and  so  much  el  Um  fourth  section  of 
ttie  Act  of  1830  as  prescribes  a  forfeiture  ot 
goods  found  sot  to  eorrespood  with  the  invoice 
Uiereof,  ia  thereby  ezpresaly  repealed. 

In  truth,  however,  there  is  not  the  aligfatest 
repugnancy  between  these  aeetiona  of  the 
MM  <a  1830  and  1S32  and  the  sixty-sixth  section 
of  the  Act  ot  17n.  The  former  apply  only  to 
•aaea  where  there  has  been  aa  opening  and  ex- 
■minatlon  of  the  packages  imported,  before 
they  have  passed  from  the  custody  of  the  ciu- 
■■5*]  tom-house,  *and  in  the  course  ot  such 
examination,  the  fraudulent  intent  in  the 
making  up  of  the  package  or  invoice  has  been 
detectMi  and,  thereupon,  it  declares  the  same 
to  be  fOTfefted.  Now,  Uie  slxtv-slxth  section 
'  (4  the  Act  of  1799  may  cover  the  same  easea, 
but  the  forfeiture  is  the  sams;  and,  therefore, 
the  proviaioos  in  such  a  eaae  may  wdl  be 
deemed  merely  cumulative,  and  aiudliary  to 
•aeh  other.  But  the  sixty-sixth  section  is  not 
confined  to  sueh  cases.  On  the  contrary,  it 
covers  all  esaea  where  the  goods  have  been 
entered,  and  bars  passed  from  the  cuatom- 
bouae  without  any  examination  or  detection  of 
the  false  invoice*.  It  is,  therefore,  much  more 
broad  In  its  reach.  To  enforce  a  forfeiture 
under  the  sections  of  the  acts  of  1830  and  1832 
it  would  be  necfssary  to  allege,  in  the  infor- 
matloo  or  Ubel,  all  the  special  drcmnstanee*  of 
the  examination  and  detection  of  t^*^  fnudt 
ttf 


under  the  authority  of  the  eoRector;  for  tta; 
constitute  a  part  of  the  res  gest»  to  which  the 
forfeiture  is  attached.  But  under  the  aixty. 
sixth  section  no  such  allegations  would  be  nee- 
essary  or  proper,  as  the  forfeiture  immediately 
attaches  to  every  entry  of  goods  falsely  and 
fraudulently  invoiced,  without  any  referenea 
whatever  to  the  mode,  or  the  circumstanMS 
under,  or  by  which  It  la  asoertained. 

Besides,  Uie  sixty-sixth  section  not  only  pro- 
Ides  for  a  forfeiture  of  the  goods,  but  in  Ot 
Itamative,  for  a  forfeiture  of  the  value  there- 


value  there- 
person  Twiri^g  the 


Tides  f< 
alternative,  I 
of,  to  he  recovered  c 
false  entry.  No  such  pro 
acts  ot  1830  or  1832.  It  is  impossible,  there- 
fore, successfully  to  contend  that  the  sixt7- 
sixth  section  is  repeaJed  in  toto,  since  no  anbae> 

fuent  act  covers  all  the  cases  provided  for  by  it. 
t  is,  indeed,  not  a  little  singular  that  the  argn- 
ment  that  it  is  repealed  by  implication  must 
found  itself  upon  the  very  ground  that  the  pres- 
ent case  is  not  covered  by  the  other  acts.  It 
must  In  effect  assert  that  the  repeal  ought  to  bs 
implied  In  all  eases  where  the  goods  have  passfJ 
from  the  custom-house  -without  detection  of 
the  fraud,  simply  because  if  they  had  been  ex- 
amined, and  the  fraud  detected  there,  they 
might.  In  that  case,  and  in  that  case  (udy,  have 
been  subjected  to  forfeiture,  which  would  at 
most  only  establish  a  repeal  pro  tanto.  In  oar 
opinicm,  there  Is  no  just  foundation  for  tha 
argument,  under  an^  as^pect.  The  provision  in 
the  sixty-sixth  section  is  intended  to  suppress 
frauds  upon  the  revenue.  The  other  acta  are 
designed  *to  be  auxiliary  to  the  same  [*3«S 
important  puiposei  there  is  no  repugnancy 
between  the  proTisions;  and  to  construe  the 
latter  as  repealing  the  former  would  be  to  cob- 
stnie  provisions  to  aid  in  the  detection  of  fraud, 
in  snch  a  manner  aa  to  promote  fraud,  by  cut- 
ting down  provisions  of  a  far  more  general  and 
important  character,  and  essential  to  the  aecu- 
ritf  of  the  revenue.  It  seems  to  us  that  no 
court  of  Jnstloe  Is  at  liberty  to  adopt  such  a 
mode  of  interpretation  of  the  revenue  laws,  ua- 
leas  driven  to  it  by  a  stem  and  irresistible 
necessity. 

This  reasoning  might  be  expanded  by  a  met* 
minute  comparison  of  the  various  acta  of  Coa- 
Bress  with  each  other,  and  of  the  particular 
language  used  in  each  with  reference  to  this 
subject.  But,  in  our  judgment,  it  ia  wholly 
unnecessary,  because,  after  all,  the  whole  quet 
tion  must  rest  upon  the  broad  grounds  alread; 
stated.  We  think  the  second  instruction  giv^ 
by  the  district  judges  entirely  correct. 

The  three  remaining  instructions  turn  upon 
the  point  whether,  under  the  olrcumalaneea, 
probandi  as  to  the  facts  stated  in  thoan 
instructions  was  upon  the  claimant.  Upon  this 
we  do  not  entertain  the  slightest  doubt.  tlM 
seventy-Ant  section  of  the  Act  of  1799,declar«a 
that,  "in  actions,  suits,  or  informations  to  ba 
brought,  where  any  aelEure  shall  be  made  par> 

"--  this  act,  if  the  property  be  claimed  lij 

any  person,  in  every  such  case,  the  onus  pro- 
bandi shall  lie  upon  such  claimant;"  and  it  is 
afterwards  added,  "but  the  onus  probandi  shaS 
the  claimant  only  where  probable  causM 
is  shown  for  the  prosecution,  to  be  judged  of 
by  the  court  before  whom  the  prooecvuen  1* 
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r«MO«wbto  ground  of  preaunption  that 
ehmrge  ia,  or  may  ba,  well  fouaded;  and  we 
tUnk,  in  this  case,  that  there  waa  abundance 
of  proof  not  onl;  to  justify  such  a  resaouable 

rtumption,  but  to  give  it  solid  waghtj  and, 
Lhe  absence  of  all  counterrailing  evidence, 
which  was  eompJetel;  wiCliiii  the  r^ich  of  the 
eUiinaDt,  if  the  invoices  were  bona  flde.  to  give 
it  a  force  difficult  to  be  resisted.  Upon  the 
whole,  our  opinion  ii,  that  there  is  no  error  in 
the  judgment  of  the  Circuit  Court,  afGrming 
til*  judgment  of  the  District  Court,  and  tbere- 
Un  U  wiU  ba  affirmad  bj  this  Murt. 


Claim  to  land  in  New  Jersey  lying  under  navl' 
gable  waters~-eonatruction  of  letters  patent 
granted  to  Duke  of  York — subeequent  sur- 
render to  the  crown  of  propiieton — rights  of 
grantee*  noder  New  Jersey. 

BJeetment  for  eiM  bnDdred  seres  of  Isnd,  cov- 
ered witb  water,  In  Baritan  BS7,  In  the  towaablp 
at  Ftnb  Ambov.  la  the  SUte  ol  New  Jersej.  Tbe 
land  claimed  llM  Iieneath  tbe  uavlEsble  waters  of 
tbe  Rarllan  Blver  and  Bsr,  where  tbe  tlds  ebbi 
and  flows;  and  the  principal  right  In  dlBpnta  wsa 
tbe  imtpertT  In  the  ojHft  flaherlin  in  the  public 
rivers  and  bava  of  £aBt  Htw  Jersey.  The  claim 
was  made  noder  the  chsrters  of  Charles  II.  to  his 
brother  the  Duke  of  TorlL  In  ieS4  and  16T«,  (or 
tbe  pDiwse  of  cnablloB  blm  to  pISDt  a  colonj  on 
tbeoanllnent  of  America.    The  land  In  controversy 


The  terrltorr  In  the  grant  bj  sncceedloK 

—    1 vested  In  the  proprlelori  at 

'eyed  the  prcmlwi  Id  eontro. 


East  Jersej,  wht 

versv  to  tbe  OeteDdsnt  In 

br  thi 


Tbe  proprietors. 


Inreated  with  all  tbe  rights  .. 
properlj  wblch  were  conferred  on  ths  Doke  of 
Torlc.  Afterwards  Id  1703,  the  proprietors  sorren- 
dend  to  the  erowD  sll  the  powers  of  govemmeDt, 
letalnlnx  their  rights  of  private  proper^.  The 
defendant  In  error  claimed  the  eiclaslve  right  to 
take  CTSteta  Id  the  ptaee  grsnted  to  blm.  br  virtue 
•f  bis  title  nndsr  the  proprietors.  The  lilalntDrs 
Id  emr,  as  the  grantees  ot  tbe  State  of  New  Jer- 


d  In  ib: 


a  law  of  that 

B  snpplement  thereto,  claimed  the  exclnslve  . 
lake  oysters  In  the  same  place.  The  point 
puts  between  the  per""  ' ■*-■• '' 

r:'::.::':.T" 

anbseqnently  msde 


rigbtio 
I  Id  dls- 


nentlv  msde  by  the  pi 
right  of  the  Ring  of 


Orest  Britain  to  maks 

..  .ark.  with  all  of  Iti 

M  Ot  govemment,  cannot  a' 

„  aesalons  bi   Amerl< 

limed  by  right  of  conqneet,  but  by  : 

_.verT.      According    to    the   princlplei    __    

tlcHisI  Isw,  as  then  nnderstood  by  tbe  clvllli;ed 
powers  at  Europe,  ths  Indian  tribes  In  tbe  new 
world  were  renrded  as  mere  temporary  oecnpants 
of  the  soil ;  *nd  the  sbaolate  rlghli  ot  property  and 
dominion  wsre  held  to  belons  to  the  Enropesn  ns- 
ttons  by  wblch  any  portion  of  tbe  country  was  llrst 
aacoverrd. 


■fori. — Title  t*  land  ander  wstar,  see  note  to 
U   LJLA.    ISt. 

As  to  shell  fisheries,  ses  doU  to  M  LA.A.  Olt. 
!•  Jt.  ed. 


a  anthorlsed  to  establish  latnded  tor  a 

try  grsDIed  by  King  Cbarles  11.  to  the 

u-n  ...  ijrk,  WIS  held  b-  —  '-   "' 

and  regal  character,  as  t 


conquered 

The  cou  __     _ 

Dnke  of  lork,  was  held  by  the  king  In  his  public 
le  representative  of  the 

.„ —    tbem.      Tbe  discoveries 

msde  by  persons  acting  under  the  suthorlty  of 
tbe  government  were  tor  the  benefit  of  the  aatloa: 
and  tbe  crown,  accordlog  to  the  principles  ol  ths 
Britlab  couatltntlon,  was  tbe  proper  organ  to  dis- 
pose ol  tbe  public  domain.  Cited,  JohnMB  v. 
U'lntosh.  8  Wleat  690. 

Wben  the  Bevolutlon  took  place,  the  people  ot 
each  State  became  IbemaeiTcs  sovsrelgD :  and  In 
that  character  bald  tbe  absolute  right  to  all  their 
navlgsbls  waters,  snd  tbe  eolls  noder  tbem,  for 
their  own  common  we,  sublect  only  to  the  rights 
since  surrendered  by  the  cODstltntion  to  the  gen- 
eral govsmmeut  A  granL  therefore;  made  by  their 
•authority,  mutt  be  tried  and  detemilned  I*se8 
by  different  prloclples  from  those  which  apply  to 

eLnts  of  tbe  British  crown,  where  the  title  Is  held 
s  single  Indlvldoal  In  trnst  tor  tbe  whole  DstloD. 


a  public  trust,  Ibe  grant  to  an  Indlvlj 

.    .loslve  fishery  '- ■'—   --  '■    ■ 

taken  from  the  o 


by  the  kla 
rldoal  of  ai 


tor  tbe  benefit  and __..  . 

muDlty.  Grants  of  that  descrlpt 
conatrned  strictly;  and  It  will 
^at  the  king  Intended^to  part  from  any 


e  pablle  domain,  unless  c 

a  to  denote  It. 

'I vers,  t«ys.  and  ai 


. , — aea,  and  all  tte 

prerogative  rights  within  the  limits  of  tbe  charter 
of  King  Charles,  undoubtedly,  passed  to  the  Dnke 
of  Tork,  and  were  Intended  Co  pass,  except  thoss 
saved  In  the  letters  psCeot. 


m  imsatla 

e  Interprt 

that  dea_crlpttoD.  J 


Irumeot  npon  which 


■r  by  tbe  proprietors  to  Queen  Anne. 


from  tbe  crown  any  of 
prerogatives.  Tbe  enr- 
dent  object  end  mcaa- 
ne  plight  snd  eODdltlon 
ne  to  the  hsnds  of  the 
people  of  New  Jernp.- 
*'  gOTsmpfD^  aaid 


took  Into  their  own  band,  the  wiir  of^JJSeC? 
<J-  <he  *prerogatlveB  end  rwfltiM  whieb  fesKi 
before  beronia^elther  to  tboSSS  '  tS  KriTa* 


SUFUUE  COUIT  or  THE  (JmiBl  Sr  ATIB. 


art, 


bM«B*  iDDudlitely  Knd  rlthtfollj  ratad  la 


XN  HTor  to  tha  Circuit  Conrt  of  th*  TJnltad 
BtatM  for  tha  DUtriet  of  New  Juntj. 

The  defeuduit  In  error,  the  leuee  of  WiUiam 
a  H.  W«ddeU,  Initituted.  to  April  Tenn,  1835, 
tm  the  (arevit  Court  of  tha  United  Stvtei  for 
Um  IHstriet  of  New  Jenej,  na  action  of  ejeet- 
DMmt,  agaiiut  Merrit  Hwtin  uid  otbert,  for 
tha  recOTor;  of  certain  Und  eorered  with  water, 
altuftted  in  the  lUritan  8*7,  below  high  water- 
Burk,  in  the  eute  of  New  Jereey.  The  de- 
fanduita  appeared  to  the  inlt!  and  at  April 
Term,  1837,  the  cause  waa  tried  by  a  jury,  who 
found  a  apecial  verdict,  on  which  Judgment 
waa  afterwarda  entered  for  the  plaintiCT;  from 
which  Judgment  the  defendants  proaecuted  thia 
writ  of  arror. 

The  eaae  waa  argued  bj  Mr.  Wall  and  Ur. 
Wood  for  the  ^aintiffe  in  error,  and  by  Mr. 
Ogdan  and  Ur.  wrisht  for  the  defendant. 

Tha  apedal  rerdict  found  that  on  the  12th 
dair  of  March,  1604,  certain  lettera  patent 
dnl7  esecnted,  were  granted  by  Charlea  n. 
then  King  of  Bngtand,  to  James,  Duke  of  York; 
and  aet  forth  the  lettera  patent  at  large.  The 
lettera  patent  atated  that  the  king.  Tor  divera 
good  eauaea  and  considerationa  as  thereunto 
moTing,  haTing  of  our  special  grace,  certain 
knowledgn,  and  mere  motion,  given  and  grant- 
ed, and  by  these  preecnta,  for  ua,  our  halre  and 
■uecwaon,  do  give  and  grant  unto  our  dearest 
»70*J  brother,  'James,  Duke  of  York, 
hdn  and  assigns,  all  that  part  of  the  main  land 
of  New  England,  beginniDg  at  a  certain  place 
called  or  known  by  the  name  of  St.  Croix,  next 
adj<dning  to  New  Scotland,  in  America;    --' 


tain  plac 


callea 


ing  from  thence  to  the  rirer  of  Eennebeau 
•0  upwards  by  the  ahorteat  couisa  to  thi 
of  Canada  northward;  and  alao  all  that  Island 


ir  ialands,  commonly  called  by  the  seTeral 
or  names  of  Matowacks  or  Long  Island,  situate, 
lying  and  being  towards  the  west  of  Cape  Cod, 
and  the  Narrow  Higaneetta,  abutting  upon  the 
main  land  between  the  two  rivara  there,  called 
or  known  hy  tha  MTsral  names  of  Connecticut 
or  Hudson  rivera;  ti^ether  also  with  the  said 
rtvar  oalled  Hadaon  fflrer,  and  the  lands  from 
the  waat  ^de  of  Oonnectlout  to  the  east  ride  of 
Detawan    Bay.       And    alao    all    thoaa    ■ereral 

•ts 


islanda  called  or  known  by  the  names  of  Mar* 
tin's  Vineyard  and  Nantucka,  or  otherwise  Naa- 
tockett  (whereof  the  tonements  aforesaid,  witk 
the  appurtenances  in  the  declaratioo  aforeaaid 
mentioned  are  parcel);  together  with  all  the 
lands,  islands,  soils,  rivers,  harbors,  mines,  min- 
erals, quarries,  woods,  marshes,  watera,  lakea, 
Sshings,  hawkings,  huntings,  and  fowlings,  aad 
all  other  royalties,  profit*,  oommoditiea  and 
hereditaments  to  aaid  several  islands,  Unda,  and 
premises  beionring  and  appertaining,  with  their 
and  evMT  of  their  appurtenances,  and  all  our 
— »-'-  "i[ht.  UUe.  interest,  benefit,  advantage, 

I  demani^  of,  in,  or  to  the  said  lands 

uid  pramiaea,  or  any  part  or  parcel  thereof,  and 
the  reversion  and  reTersions,  remainder  and  re- 
maindera,  togother  with  ths  yearly  and  other 
the  rents,  revenues,  and  profits,  of  all  and 
singular  tha  said  premises,  and  of  every  part 
and  parcel  thereof,  to  have  nnd  to  hold  all  and 
singular  the  aaid  lands,  iBlands,  hereditaments, 
and  promisee,  with  their,  nnd  every  of  thesr 
appurtenances,  hereby  given  anil  granted,  er 
hereinbefore  mentioned,  to  be  given  and  granted 
unto  our  dearest  brother  James,  Duke  of  York, 
his  heirs  and  assigns  forever;  to  be  holden  of 
us,  our  heirs  and  succeBsars,  as  of  our  manor 
of  East  Greenwich,  in  our  Counter  of  Kent,  in 
i  and  common  socage,  and  not  in  capite,  nor 
by  knight  service,  yielding  and  rendering.  And 
the  same  Jamee,  Duke  of  York,  doth  for  him- 
self, bis  heire  and  assigns,  covenant  and  promise 
to  'yield  and  render  unto  our  heirs  and  [*371 
Bucoessors,  of  and  for  the  same  yearly  and 
every  year,  forty  beaver-skins,  when  they  shall 
be  demanded,  or  vlthin  ninety  days  after.  And 
we  do  further  of  our  special  grace,  certain 
knowledge,  and  mere  motions,  for  us,  our  bcir* 
and  successors,  givs  and  grant  unto  our  said 
dearest  brother  James,  Duke  of  York,  Ms  hdn, 
deputies,  agenta,  commissiouera  and  aaaigna,  by 
these  presents,  full  and  absolute  power  aiKl 
authonty  to  correct,  punish,  pardon,  govern, 
and  rule  all  such  the  subjects  of  us,  our  ban 
and  suoeessors,  as  shall  from  tims  to  time 
adventure  themselves  into  any  of  the  parts  or 

Elaoes  aforesaid,  or  that  shall  or  do  at  any  time 
ereafter  Inhabit  within  the  same,  according  to 
such  lawa,  orders,  ordinances,  directions  and 
instruments,  as  by  our  said  dearest  brother  or 
his  assign,  shall  be  established,  and  in  defe<a 
thereof,  in  eaae  of  necessity,  according  to  the 
good  discretions  of  his  deputies,  oommissioners, 
officers  or  assigns  respectively;  as  well  in  all 
causes  and  matters  capital  and  criminal,  a* 
civil,  both  marine  and  others,  so  always  as  the 
said  atatutea,  ordinances  and  proceedinn,  be 
not  contrary  to,  but  as  near  as  conveniently 
may  be,  agreeable  to  the  laws,  statutea  and  gov- 
ernment of  this  our  realm  of  England;  and 
saving  and  reserving  to  us,  our  hein  and  sue- 
cessoTS,  the  receiving,  hearing,  and  determin- 
ing of  the  appeal  and  appeaU  of  all  or  any 
person  or  persoss  of,  in,  or  belonging  to  thi 
territories  or  islanda  aforeaaid,  in  or  touching 
any  Judgment  or  sentence  to  be  there  made  or 
given.  And  further,  that  It  ahall  and  may  b« 
lawful,  to  and  for  our  said  dearest  brotber.  Us 
beirs  and  assigns,  by  these  presents,  from  tims 
to  time,  to  nominate,  make,  cooetitute,  ordain, 
and  eonfirm  by  such  name  or  namrs.  stila  or 
stiles  aa  to  him  or  them  ahall  aesm  good,  and 
I  likewiaa  to  rsvoks,  discharge,  change  and  alt«, 
rotors  It- 


llAiTiF  wwiuj.  Tbx  Lubb  or  Vfummjm 


M  wdl  in  mud  (JnnilH-,  th«  gonrnon,  offieen 
ud  minfateTB,  whicli  herckfUr  ahall  be  by  him 
or  them  thought  fit  uid  needful  to  be  tude  or 
OMd  within  the  tiforesald  parts  And  iilands;  Mid 
klso  to  make,  ordain  and  ettabliab  ftll  manner 
of  orders,  Iaws,  directions,  instructions,  forms 
*nd  ceremonies  of  Kovemment  and  magistraej, 
fit  and  necestary  nr  and  concerning  the  gor- 
omment  of  the  territories  and  isUnde  kferewd, 
■o  always  that  the  same  be  not  contran'  to  the 
laws  and  statutes  of  this  our  realm  of  Bngland, 
but  aa  near  aa  maj  be  agreeable  Utereunto,  and 
the  fame  at  all  timee  hereafter  to  put  in  exe- 
SIS*]  cution,  or  abrogate,  'revoke,  or  change, 
not  only  vithin  tbe  precincts  of  the  aaJd  ter' 
ritories  or  Islands,  but  also  upon  the  seas,  in 
going  and  coining  to  and  from  the  same,  aa  he 
or  they  in  their  good  discretion  shall  think  to 
be  Attest  for  the  good  of  the  adTenturers  and 
inhabitants  there;  and  «e  do  further,  ti  ovr 
own  special  grace,  eertaln  knowledge,  and 
mere  motions,  grant,  ordain,  and  declue  that 
•ueh  governors,  officers  and  mfniBters,  aa  from 
time  to  time  shall  be  authorizsd  and  appointed 
In  manner  and  form  aforesaid,  shall  and  may 
have  full  power  and  autbority  to  use  and  exer- 
cise martial  law,  in  cases  of  rebellion,  insurree- 
tion,  and  mutiny,  In  aa  large  and  ample  a 
manner  aa  our  lieutenants  in  our  ooontiea  with- 
in our  realm  of  England  hare  or  on^t  to  have. 


do  further,  by  these  presents,  for  ns,  our  heirs 
and  eucceesors,  gi^nt  unto  our  said  dearest 
brother  James,  Duke  of  York,  his  beirs  and 
assigns,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  James,  Duke  of  York,  his  heirt 
and  assigns,  in  his  or  their  discretion,  from  time 
to  time,  to  admit  such  and  so  many  person  or 
persons  to  trade  and  traffic  unto  and  within  the 
aaid  territories  and  ialands  aforesaid,  and  Into 
every  or  any  part  or  parcel  thereof,  and  to 
have,  poeaese,  and  enjoy  any  lands  or  heredita- 
noits  in  the  parts  and  places  aforesaid,  aa  they 
■hall  think  nt,  according  to  the  laws,  orders, 
oonstltntiona,  and  ordinances  by  our  said 
brother,  his  heirs,  dtpntlca,  commiaaloners,  and 
assiena,  from  time  to  time  to  be  made  and 
estaolished  by  virtue  of,  and  aeeordlng  to  the 
true  intent  and  meaning  of  these  presents;  and 
under  each  conditions,  reservations,  and  aeree- 
menta  ■■  our  said  brother,  hla  hdrs  or  aaaigns,* 
ahall  aet  down,  order,  direct  and  appoint,  and 
Bot  otherwise,  aa  aforesaid;  and  we  do  furUier 
of  oar  apecial  grace,  certain  knowledge,  and 
mere  motion,  for  ns,  our  heirs  and  suceessora. 


gve  and  grant  unto  onr  said  dearest  brother, 
■  heira  and  aesigne,  by  thess  preaents,  that  it 
ahall  and  may  be  lawful  to  and  for  him,  them, 
or  any  of  them  at  all,  and  every  time  and  times 
hereafter,  out  of  any  of  our  realms  or  dominione 
wbatioever,  to  talce,  lead,  carry,  and  transport 
In  and  into  their  voyages,  and  for  and  towards 
the  plantations  of  our  said  territories  and  Is- 
lands, all  such  and  so  many  of  our  loving  snb- 
eata,  or  any  other  atrangera  being  not  pro- 
bited  or  under  restraint,  that  will  become  our 
loviitf  subjects,  and  live  under  our  allegiance,  as 
tTS']  shall  willingly  'accompany  them  in  the 
•aid  voyages;  ttwether  with  all  such  clothing, 
implements,  famiture,  and  other  things  uauslly 
ttanaported,  and  not  probilnted,  as  ahall  tw 
necemary  for  the  inhabitants  of  the  said  islands 


and  twritories,  and  for  their  use  and  defense 
thereof,  and  managing  and  carrying  on  the  trada 
with  the  people  there;  and  in  passing  utA  x*- 
turning  to  and  fro,  yielding  and  paying  to  na, 
our  heira  and  aucceaaors,  the  eustoma  apd 
dutiea,  due  and  payable,  aocor^ng  to  the  laws 
and  cuatoma  of  ttus  realm. 

"And  we  alaoi  for  na,  our  hdra  and  cueeei- 
sora,  grant  to  our  said  dearest  brother  JanM 
Duke  of  York,  hla  heira  and  aaslgna,  and  to  all 
and  every  aueh  governor  or  govemora,  or  other 
officers  or  minister*  as  by  our  said  dear  brother, 
hla  hAa  or  aaslgna,  shall  be  appointed,  to 
have  power  and  autbority  of  government  and 
command  In  or  over  the  Inhabitanta  of  the 
aaid  territories  or  islands,  that  they  and  every 
of  them,  ahall  and  lawfully  may  from  time  to 
time,  and  all  times  hereafter,  forever,  for  thdr 
aeveral  defense  and  safety,  flneounter,  axpulae. 


soever,  all  aueh  peraon  and  persons,  as  without 
the  spiedal  Uoenae  of  onr  said  doareat  brother, 
his  heirs  ot  aaaigna,  ahall  attempt  to  inhaUt 
within  the  several  predncts  and  llmita  of  our 
said  territories  and  islanda,  and  also  a 


every  aneh  peraoD  and  peraona  whatsoever,  aa 
shall  entermae  or  attempt  at  any  time  ban- 
after  the  deatruetlon,  Invaalon,  detriment,  or 
annoyance  to  the  parts,  pUces,  or  island!  afora- 
sald,  or  any  t>art  thereof ;  and,  lastly,  our  wUl 
and  pleasure  ia,  and  we  do  hereby  doslare  and 
grant,  that  theae  our  lettera  patent,  or  the  en- 
rollment thereof,  ahall  be  good  and  effectual  in 
the  law,  to  all  intenta  and  purposes  wbateo- 
ever,  notwithstanding  the  not  redtinc  m  men- 
tioning of  the  premises  or  any  part  thereof,  or 
the  metes  or  bounds  thereof,  or  of  any  former 
or  other  lattara  patent  or  grants  heretofore  autde 
or  granted  of  the  premiaea,  or  of  any  part  thisre- 
of,>y  OS  OTOf  any  of  our  progenitm,  unto  any 
oUier  paraon  or  persons  wbataoever,  bodies 
polltie  or  corporate,  or  any  act,  law,  or  other 
reatraint,  uncertainty,  or  Imperfection  whateo- 
ever,  to  the  contrary  In  anywise  notwithstand- 
ing; althou^  express  mention  of  tlie  true  year- 
ly ndna  or  certainty  of  the  premises,  or  any  irf 
them,  or  of  any  other  rifts  or  grants  by  na,  or 
by  any  of  our  progeMtms  or  *prede-  [*ST4 
eesaors  heretofore  made,  to  the  aaid  Jamea, 
Duke  of  York,  in  ttiese  preaenta  la  not  mada, 


enacted,  ordained,  or  provided,  or  any  otbw 
matter,  eause,  or  thing  whatsoever,  to  the  oon- 
traiy  thereof  in  anywise  notwithstanding. 

The  special  verdict  further  found  that,  cm 
the  23d  day  of  June,  lOM,  James,  Duka  of 
"  '  '  T  iiMentnre  conveyed  to  Lord  Berkley 
QeoTM  Oarteret,  tor  a  competent  nun 
of  money,  all  that  tract  of  land  adjacent  to 
New  England,  lying  and  bdng  t«  the  westward 
of  Long  Island,  and  Hanhitas  Island,  «knd 
led  on  the  eaat,  part  by  the  main  aea  and 
by  Hudson  River,  having  upon  the  west, 

ilaware  Bay,  or  river,  and  extending  south- 
ward to  the  main  ocean  aa  far  as  Oape  May,  at 
the  month  of  Delaware  Bay,  and  to  tbe  north- 
ward as  far  as  the  nortbemmcat  branch  of  the 
said  bay  or  river  of  Delaware,  which  ia  In  for- 
ty-one degrees  and  forty  minutes  of  latitude, 
and  CToaaing  over  thence  in  a  straight  Una  to 
Hudson's  Biver,  in  forty-ons  deipvea  ^  latitode ; 


Delawi 


ITi 


Sunuon  Coun  or  tbk  Utumt  SiAzaa. 


lAIdi  uU  trMt  of  I»nd  k>  m  ftforeiald  demited, 
wai,  bj  Um  t«rniB  of  the  aaid  Indenture,  there- 
kftw  U)  be  oklled  New  CneuKA  or  New  Jersey , 
uid  WM  *  portion  and  pert  of  the  i«id  tract  of 
IWBcl,  M  *M  ajoreuld  granted  by  the  laid 
^Cbarlel  IL  to  the  uid  Jamei,  I>iike  of 
York,  and  of  which  eaid  tract  ao  aa  aforeaiud 
(leuiMd,  Uw  teoanta  aforeeaid,  with  the  ap- 
purtaunee*  in  the  declaration  aforeeaid  men- 
tioned are  paroeL  To  have  and  to  hold  to  the 
■aid  John,  Lord  Berkley,  and  Bir  George  Car- 
teret, from  the  day  next  before  the  day  of  the 
date  li  the  eaid  indenture,  for  one  whole  year 
thence  next  eneuing.  By  virtue  whereof,  the 
■aid  John,  Lord  Berkley,  and  Sir  George  Car- 
teret, into  the  tenement*  ao  as  aforesaid  demised 
with  the  appiirtananees  entered,  and  were  poa- 
■eeaed  thei«of,  tor  the  term  aforesaid,  and  be- 
ing ao  thereof  poaseaeed,  afterwards  to  wit,  on 
the  twenty -fotuth  day  of  the  same  month  of 
June,  in  the  yenr  last  aforeeaid,  by  a  certain 
indentnra  made  between  the  said  James,  Duke 
.of  York,  of  the  one  part,  and  the  said  Jolm, 
Lord  Berkley,  and  Sir  George  Carteret  of  the 
other  part,  bearing  date  the  same  day  and  year 
last  aforesaid,  for  and  in  coneideration  of  a 
oompetent  sum  of  ^ood  and  lawful  money  of 
England,  to  the  eaid  James,  Duke  of  York, 
paid  by  the  eaid  Jolw,  Lord  Berkley,  and  the 
said  Sir  George  Carteret,  he,  the  said  James, 
Sift*]  Duke  of  'York,  granted,  bargained, 
■old,  leased,  and  conflrmed  to  the  eaid  John, 
Lord  Berkley  and  Bir  George  Carteret,  and  to 
their  heire  and  assigns  forever,  they  then  being 
in  their  actual  possession,  the  tenements  last 
aforesaid,  with  the  appurtenances,  lo  as  afore- 
said, to  be  called  New  Cssarca  or  New  Jer- 
sey: *nd  also,  all  rivers,  mines,  minerals, 
woods,  fishing,  hawkings,  huntings,  and  fowl- 
logs,  and  all  other  royalties,  profits,  commodi- 
ties, and  hereditaments  whatsoever,  the  said 
4and  and  premises  belonging,  or  in  anywise  ap- 
pertaining, with  their  and  every  of  their  ap- 
portenancee,  in  as  full  and  ample  a  manner  as 
the  same  were  granted  to  the  said  James,  Duke 
of  York,  by  the  before -recited  letters  patent,  to 
have  and  to  hold  the  tenements  last  afoiessld, 
with  the  appurtenances  and  every  of  them,  un- 
to the  said  John,  Lord  Berkley,  and  Sir  George 
Carteret,  their  heira  sod  assigns  forever. 

The  special  verdict  further  found  that  after- 
wards, on  the  29th  day  of  June,  1674,  ICing 
Charles  n.  granted  to  James,  Duke  of  York, 
and  on  the  28th  and  29th  days  of  July. 
1ST4,  James,  Duke  of  York,  for  a  competent 
mm  of  money,  granted  and  conveyed  to  Sir 
Goorge  Carteret,  all  that  trsct  of  land  adjacent 
to  New  England,  lying  and  being  to  the  west- 
ward of  Long  leiaod  and  Hanbitas  laland,  and 
bounded  on  the  east,  part  by  the  main  sea,  and 
part  by  Hudson's  River,  extending  southward 
aa  far  as  a  certain  creek,  called  &ma^t,  be- 
ing about  the  middle  between  Sandy  Point  and 
Cape  M«f,  and  bounded  on  the  west,  in  a 
straight  line  from  said  creek,  called  Bamagat, 
to  a  certain  creek  in  Delaware  River,  called 
RenkokuB  Kill,  and  thence  up  the  said  Dela- 
ware River,  to  the  northernmost  branch  there- 
of, in  latitude  forty-one  degrees  and  forty  min- 
utes, and  on  the  north,  crosninK  over  in  a 
ttraight  line  to  Hudson's  lUver.  in  forty-one  de- 
grees of  latitude  (of  which  said  tntA.  of  land 
and  premises  la^t  mentioned  and  demu«<l,  \^ 
f00« 


tenements  aforesaid,  with  the  appurtenaaee*  h 
the  declaration  aforesaid  mentioned  are  Munel), 
together  with  all  mines,  minerals,  woods,  riv- 
ers, fishings,  hawklngs,  huntings,  and  fowlingi, 
and  all  the  royalties,  profits,  commoditiet, 
and  hereditaments  whataoever,  to  the  aald  last- 
mentioned  tenements  belonging,  or  in  ai^wiii 
appertaining,  with  their  and  every  of  their  sp- 
purtcnances,  In  as  full  and  ample  «  manner  si 
the  same  were  granted  to  the  said  James,  Dukt 
of  York,  by  the  before -reel  ted  letters  patent;  to 
have  and  to  hold  the  tenements  laat  aforeail^ 
'with  the  appurtenances,  and  every  of  [*I7I 
them  unto  the  said  Sir  George  Qsrteret,  Ui 
heirs  and  assigns  forever.  And,  further,  that 
previous  to  the  execution  of  the  said  last-mea- 
tloned  letters  patent,  and  of  the  said  severil 
hereinbefore- mentioned     indentures      foUovinf 


.  the  said  Charles  IL,  did  conmisDil 
and  charge  all  persons  whatsoever,  inhab- 
iting the  asid  province  of  New  G«aanea  tr 
New  Jersey,  whereof  the  tenement*  aforesaid, 
with  the  appurtenances  in  the  declaratin 
aforesaid  mentioned,  are  parcel,  to  yield  obtdi- 
ence  to  the  laws  and  government  which  wen 
or  should  be  thereafter  established  in  the  MiJ 
province,  by  the  said  Sir  George  Carteret  (who. 
in  the  words  of  the  said  proclamntlon,  had  the 
sole  power  under  him,  the  said  Charlea  11. 
to  settle  and  dispose  of  the  said  provinue^  upuii 
such  terms  and  conditions  as  to  him,  the  tsii: 
Sir  George  Carteret,  should  appear  fit),  apon 
pain  of  Incurring  the  high  displeaeure  of  tli< 
aaid  Charles  n.,  and  of  being  proceeded  agaiiuL 
according  to  law. 

The  Jury  further  found  that  afterwards  b; 
conveyances  from  Sir  George  Carteret  to  dlTcn 
persons,  and  by  conveyances  from  Lord  Bsrk- 
ley  and  the  wiU  of  Sir  George  Carteret  sad 
sundry  mesne  conveyances  and  deeds  of  parti- 
tion, set  forth  in  the  specdal  verdict,  and  by  ■ 
deed  of  confirmation  from  the  Duke  of  York, 
the  part  of  the  province  of  New  Jersey  called 
Elast  New  Jersey,  of  which  the  premisee  in  tlm 
ejectment  are  part,  became  vested  in  tweaty- 
tour  proprietors,  SJid  all  rights,  benefits  tad 
advantages,  and  all  and  ever]  tho  iaiea,  islsods, 
rivers,  mines,  minerals,  woods,  Sshings,  bawt 
ings,  huntings,  fowling*,  and  all  other  n^- 
ties,  governments,  powers,  forta,  frmnchisn. 
harbors,  profits,  commodities,  nad  keredits- 
ments  whatsoever,  unto  the  said  eaatarly  part 
of  the  said  province  of  New  Jersey,  belongiaf 
or  in  anywise  appertaining,  with  their,  wm 
every  of  their  appurtenances ;  and  all  the  satat^ 
right,  title,  and  interest,  cltim  and  ndvantan 
whatsoever,  aa  well  in  law  as  in  equity,  of  tki 
said  grantors,  and  each  and  every  of  them,  4 


and  parcel  thereof,  and  the  reveialon  and  ts- 
versions,  'remainder  and  remadndora,  [*lff 
of  the  same,  and  of  every  part  and  parcel  thai- 
of,  and  all  the  rents,  duties,  Bervicea,  ifuirf 
upon  any  estates  or  granta  theretofon  made  If 
"  9  said  Lord  Berkley  and  Sir  George  Gsrttnl, 
by  any  persons  claiming  any  eatata,  tntertA 
k«lV\i(ii\\.i  ,  hw&,  bij ,  or  under  oitber  of  tb^ 
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ban  ud  to  bold  to  the  Mdd  Sir  Q«oTge  Carteret, 
and  to  U>  heir*  and  t—iga»  in  HTeralty,  to  tha 
■ola  and  onlj  um  of  tlM  ufd  BIr  George 
Ctoteret,  M*  heln  and  aisinu  forever;  and  that 
It  WBB  further  agreed  and  corenanted  in  the 
uld  Indentun,  qointlpartita,  that  the  part  of 
tha  aald  prorlnee  of  New  Jeraar,  thwetn  eon- 
reyed  t»  the  aald  Sir  Qeorge  Oarteret  ihould 
thereaftar  be  known  and  dUtlagnlabed  bf  the 
nam*  of  Eaat  Haw  Jcreej. 

Tba  Jnrora  further  fomd  that  on  tha  fonr- 
taenth  day  of  March,  1682,  the  Duke  of  York. 
Ib  etmdderatlon  of  a  e^petent  nun  of  money 
for  the  better  axtlaguiehiiig  of  all  nch  olalina 
and  demanda  aa  the  aald  Dttke  of  York  and 
hie  heira  might  In  anywlae  have,  of  or  in  the 

Sremiaes,  with  the  appurtenaneea,  called  East 
'ew  Jeraey,  aa  aforewid,  did  grant,  bargain, 
•eH,  releaae,  convey,  and  eonflnn  unto  the  said 
twenty-fonr  proprietora,  their  heln  and  asaigiu, 
all  tha  prenuMa,  with  tiia  aranrtenaneee  eo  aa 
aforeeaid,  called  Eaat  New  Jareey,  and  erery 

Ct  and  parcel  thereof,  together  with  all  ia- 
de,  baye,  riven,  water*,  forts,  mines,  min- 
erals, quarriea,  royalties,  franchises,  whatso- 
ever to  the  same  Mionging,  or  in  anywise  ap- 
pertaining, and  aleo,  the  ma  os«  of  all  baya, 
rlveiB  and  waters,  leading  unto,  or  lying  be- 
tween the  said  last  mentioned  premisea,  or  any 


twenty-four  proprietors,  their  heirs  and  assign* 
forever,  to  tne  only  proper  use  and  behoof  of 
the  aald  twenty-fonr  pvprietor*,  their  heirs 
and  aaatgn*  forever.  And  that  the  aald  Duke 
of  York,  by  the  aald  last  mentioned  indenture. 


aaslgna,  proprietora  of  tha  said  provino*  of  Bast 
New  Jersey  for  the  time  bdng,  all  and  every 
auch,  and  the  same  powers,  autborlaad  }urisdic- 
tloBB,goTeniments,  uid  other  mattera  and  things 
whatsoever,  which  by  the  said  several  above 
ndted  letters  patant,  from  the  said  Charles 
it,  to  tiie  said  Duke  of  York  or  dtber  of 
STS'I  them,  were  granted  or  *uitended  to  be 
mated,  to  be  exercised  by  the  said  Duke  of 
York,  U*  heirs  or  aasigns,  his  or  har  agents, 
or  ofDeera  in  or  upon  the  said  premises,  by  the 
■aid  last  mmtioned  Indenture,  oonfiriaed,  or 
Intended  to  be  thereby  conflnned,  and  every  of 
then,  to  be  held,  enjoyed,  ezerdsed  and  axa- 
ented  by  the  said  twenty-four  proprietors,  tiielr 


fully,  amply,  to  all  Intenta,  .  ._ 

turpoaea,  as  the  said  Dnke  si  York,  or  Ui 
elra  could  or  ought  to  hold,  enjoy,  naa,  ezer- 
dee,  or  execute  toe  same  by  forca  and  virtue 
of  ue  said  aeveral  above  radtad  lettera  patent 
or  otherwise,  howsoever. 

The  furor*  further  found  that  King  Charles 
SL,  on  the  SM  day  of  November,  leu,  by 
■a  faatrumest  In  writing  duly  executed,  and 
redting  the  said  last  mentioned  indenture, 
from  the  aald  Dnke  of  York  to  tb*  —id  twen- 
ty-fonr proprietor*,  did  recognise  their  rif^t 
to  the  soil  and  goveniment  of  the  said  prov- 
Inee  of  East  New  Jersey,  and  did  strictly 
Aarge  and  eommand  the  planter*  and  Inhab- 
Itonta,  and  all  other  p*r*on*  eonoemed  In  tha 
1*  It.  tf- 


,  to  submit  and  yield  all  due  obedienee 


eoluta  proprietors  and  governor*  thereof,  who 
in  tha  woras  of  the  said  Instrument  in  writing, 
had  the  sole  power  and  right,  derived  under 
the  said  Duke  of  York,  from  him  the  aald 
Charle*  n.,  to  *ettla  and  dispose  of  the  aald 
province  of  Eaat  New  Jersey,  upon  sueh  terms 
and  eondltlona  aa  to  the  twenty-four  proprie- 
tors, their  heira  and  aasigns,  should  aeem  meet, 
as  also  to  their  deputy  or  deputies,  agents, 
lieutenants,  and  officers  lawfully  commlsAoned 
'  r  them,  according  Ui  tha  powers  and  oondi* 

ons  granted  to  them. 

The  jurors  further  found  that  afterwards,  on 

w  IDth  day  of  April,  1702,  the  said  twenty- 
four  proprietore,  and  the  other  persons.  In 
whom  the  whole  estate,  right,  title  and  interest 
in  the  said  province  of  East  New  Jeraey,  were 
vested  at  the  aald  last  mentioned  date  as  pro- 
prietor* thereof,  by  an  instrument  in  writing 
under  their  hand*  and  eeali,  bearing  data  tha 
same  day  and  year  last  afoTeeaid,  did  for  thwn* 
eelve*,  and  their  heir*,  aurreuder  and  yield  up 
unto  Anne,  Quean  of  England,  etc.,  and  to  h^ 
bdrs  and  successor*,  all  the  power*  and  an* 
tboritie*  in  the  said  letter*  patent  granted,  to 
correct,  fumiab  pardon,  govern,  and  rule 
'all  or  any  of  her  said  majeatv**  subjects,  (*STI 
or  others  who  then  were  aa  inhabited  or  there- 
after mi^t  adventure  into  or  tnbaint  withlB' 
the  laid  province  of  Eaat  New  Jersey;  and 
also  to  nominate,  make,  constitute,  ordain  and 
confirm  any  laws,  orders,  ordinancaa,  direo- 
tiona  and  instruments  for  those  pu^raaea,  or  any 
of  Uiem,  and  to  nominate,  eonstituto  or  ap- 
point, revoke,  discharge,  change  or  alter  any 
governor  or  governors,  oflleer*  or  minlatera, 
which  wet*  or  should  be  appointed  within  the. 
said  province,  and  to  make,  ordain  and  estab- 
lish any  orders,  laws,  direction*,  ln*trumeBta,. 
forma  or  earemonie*  <rf  government  and  magis- 
tracy, for  or  conoeming  the  same,  or  on  the. 
■ea,  in  going  to  or  coming  from  the  same,  or  to 
put  into  execution  or  abrogate,  revoke  or 
change  such  as  wen  already  made  for  ot  eon-i 
ceming  such  government,  or  any  of  them;  and 
also  tXl  the  powers  and  authorities  by  the  said 
lettaia  patent  granted,  to  use  and  exeraisa  mar- 
tial law  in  the  said  prorince  of  East  New  Jar-, 
sey,  and  to  admit  any  peraoii  or  persons  to 
trade  or  traflk  tbsre;  and  If  encountering,  re-, 
polling  and  resisting  by  force  of  arma,  any  par- 
son m  persona  attempting  to  Inhabit  there 
without  tha  Ueenso  of  them,  and  said  proprie- 
tors, their  bdrs  and  aadgns,  and  all  other  the 
powera,  authorities  and  pifvileg**  of  and  oon- 
eemlng  the  government  of  the  province  laat 
aforesaid,  or  the  Inhabltanta  thenof,  whieh 
were  granted  or  mentioned  to  be  granted  by 
the  *ud  aeveral  above  redted  letters  patent,  or 
either  of  them.  And  that  the  same  Queen 
Anne,  afterwards,  to  wit,  on  the  17th  day  of 
the  same  month,  April,  In  the  year  laat  afora- 
said,  did  accept  of  the  lidd  surrender  of  the  said 
powers  of  government,  so  made  by  the  said 
proprietors  ui  and  over  the  premises  laat  afote- 


aa  net  wUak  dsslarad  that  tha  ahora  a 
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•Vrend  hj  Uw  watm  of  the  loand  and  Rarl- 
tan  RiTcr,  in  the  township  of  Perth  Aroboy, 
•bould  be  eet  (ipart  for  the  purpose  of  planting 
ftud  growing  oyaters,  subject  to  a  rent  to  be 
paid  to  the  State  of  New  Jeraey,  and  author- 
tied  the  eommiuionen,  acting  under  the  law, 
to  Mnnit  the  ownera  of  the  adjacent  land  to 
■take  off  Iota  within  the  eurveyi  of  the  com- 
miBeionen;  which  Buireja  of  the  land  covered 
with  water,  the  commiuIODen  were  directed 
to  malie.  Tfa«  jury  found  that  the  defendant* 
ISO*]  In  the  ejectment,  having  complied  'with 
the  regulatlone  of  the  act  of  AsBemblyi  «*re  in 
poatBwioB  of  the  landa  covered  with  water, 
for  the  recoTWT  of  which  the  ejectment  wai 


The  Jur 
■itnated  1 


Mver  and  Bay,  where  the  tide  ebb*  and  Sowi. 
That  tbe  plaintiffa  in  the  ejectment  claimed 
title  under  regular  conveyancea  from  those  to 
whom  the  proprieton  of  East  Jersey  had  given 
deed*  In  fie-aljnple  for  the  premises  claimed  by 

The  caoae  was  argued  at  large,  by  the  coun- 
m1  for  the  plaintiffa  and  the  defendants,  on 
many  ooiDtsi  but  tbe  decision  of  the  Supreme 
Court  naving  been  given  exclusively  on  the 
questions  presented  on  the  construction  and 
effect  of  the  lettera  patent,  and  the  effect  of  the 
•nrrender  by  the  proprietors  of  East  Jersey  to 
Qneaii  Anne,  in  1702,  the  argument*  of  coun- 
■al  on  these  questions  only  are  given. 

Mr.  Wood,  with  whom  was  Mr.  Wall,  for  the 
gJalntiff*  in  error  i 

It  ia  admitted  that  the  King  of  Qreat  Brit- 
ain, Charles  IL,  had  the  power  to  grant  the 
tMTitory  of  New  Jersey,  as  private  property, 
and  that  he  did  so  grant  it,  Including  private 
rivera,  onUnarT  mines,  etc  This  tenitory  was 
dlaeoTered  and  held,  not  for  revenue,  but  for 
eotoalsatitm  and  settlement.  After  the  grant, 
it  was  hdd  bw  the  proprietors  as  private  prop- 
erty detached  from  government,  and  not  as 
demsana  lands  of  the  government.  This  is  con- 
tormaUe  to  usage.  The  proceeds  of  sales  of 
the  territory  went  into  the  private  purse  of  the 
proprietors,  and  was  not  arolied  to  tbe  fiscal 
purpoaei  of  the  goremment.  Taxes  were  re- 
sorted to  under  the  proprietary  gorenimeot  to 
imiae  revenue. 

It  is  also  admitted  that  the  Idng  had  power 
to  create  colonial  and  palatine  govemmenta 
and  juriadietlona.  This  power  was  disputed 
•ad  denied  after  the  Revolution  of  IBSS;  but 
this  did  not  operate  retrospectively,  and  destroy 
•noh  patents  as  were  already  granted. 

It  M  also  admitted  that  the  surrender  to 
Queen  Anne  embraced  no  private  property; 
but  that  the  same  was  all  reeerred  to  the  pro- 
prietors. 

To  oiabla  the  plaintiff  below  to  recover,  he 
must  be  aUe  to  maiot^n  two  positions. 
lit.  iWt  be  has  a  possessory  title  to  the 
SSl'I  *pi«miaea  in  oueation,  the  soil  of  this 
MvigabI*  water;  and,  2d.  That  there  was 
Mt  a  common  rigM  of  Bsbery  In  the  people  at 
laras  In  the  premise*  in  queauon. 

In  ejectment,  tbe  party  must  recover  posses- 
don  of  the  soil,  aad  therefore  be  must  show  a 
possessory  title. 

If  there  was  In  tbe  petmle  of  New  Jereey  a 
eommon  right  of  fishery,  the  Legislature  exai- 
lOOS 


dsing  plenary  sovereignty  eontd  nnquestlaiiaUy 
dispose  of  it,  modify  it,  lease  It,  and  exerds* 
every  act  of  ownership  and  control  over  it.  Of 
course,  the  lease  of  it  under  the  statute  t«  the 
defendant  would  be  good.  The  use  and  occu- 
pancy of  the  premises  by  the  defendant  is  oaly 
commenauiate  with  that  ri^t.  He  does  not 
pretend  to  take  absolute  posseaaion  of  tbe  soiL 
Be  cannot  be  ejected  from  a  posseasiOB  eem- 
menaurate  with  hia  right. 

Has  tbe  plaintiff  ahown  a  poeseeeory  titk  ta 
the  soUr 

AH  titles  in  New  Jersey  go  back  to  the  grant 
of  Charles  IL  to  the  Duke  of  York;  and  much 
depends  upon  the  sound  construction  of  this 
grant,  in  reference  to  the  premiees  in  queation. 

There  are,  according  to  our  view,  two  prom- 
inent errors  in  that  opinion  of  which  we  com- 
plain; and  it  may  contribute  to  a  right  nnder- 
Btanding  of  the  argument  to  point  them  out  at 
the  threshold. 

First.  In  a  grant  by  the  king  of  prerogative 
right*  to  a  subordinate  governor,  the  regalia 
thus  granted  oontinue  attached  to  the  govern- 
ment, in  the  same  way  as  when  they  were  in 
tbe  hands  of  the  crown.  In  the  grant  of  the 
right  to  an  individual,  they  become  mere  pri- 
vate property — private  franchises.  Tbe  disbne- 
tion,  aa  will  be  shown,  waa  in  the  mind  of  the 
Circuit  Court ;  but  it  did  not  make  aucb  a  vivid 
impression  as  to  induce  the  court  to  carry  it 
out  to  ita  legitimate  results. 

Second.  It  is  thought  the  court  erred  fas 
clothing  the  king  with  too  despotic  a  power 
over  the  territory  in  queetion—treating  tum  aa 
an  absolute  despot,  independent  of  parliament, 
and  In  conridering  the  grant  aa  traasferriBg  to 
the  duke  such  absolute  power*. 

It  is  admitted  this  royal  grant  has  a  double 
aspect — a  publie  and  a  private  aspect.  Tin 
plaintiff  below  must  succeed  in  twinging  his 
claim  under  the  second  point  if  he  aueeead  at 
all. 

This  country  was  bald  by  right  of  diaeovety, 
and  not  conquest. 

It  was  only  retaken  from  the  Dutch  and 
claimed  on  the  ground  *of  tbia  prior  [*36l 
right  of  discovery.  3mith'*  New  Jersey  Iaws, 
36,  S7i  1  Story  on  the  Conetitulion,  13S;  Oit- 
ty"*  Prerog.  29,  30;  Canal  Commissionera  v.  The 
People,  ft  Wend.  446;  Bogardus  v.  Trinity 
Church,  4   Paige,   176. 

Tbe  Inhabitants  emigrating  to  this  country 
carried  with  them  the  Uwi  of  England,  so  far 
aa  they  wers  applicable  to  their  situation.  4 
Paige,  17St  E  P.  Wm*.  TG;  E  Salk.  411;  Oark'* 
Colonial  Law,  7;  1  Chalmer's  Opinions,  IH;  t 
Chalmer's  Opinions,  202.  The  use  of  flaheries 
sod  rivers  as  common  property  was  peculiarly 
applicable  to  their  situation. 

U  claimed  bj  conquest,  the  English,  wba 
invited  to  aettlo  there,  would  carry  with  thcet 
their  own  lawa  and  eonstitutional  rights.  1 
Stcny  on  tbe  Ooostitutioa,  lU,  and  eases  dtcd. 

Again,  If  claimed  by  oonqnest,  even  as  to 
the  conquered,  the  momoit  English  law  Is  ta- 
trodueed  by  proclamation  or  otbierwiae.  It  ia  ir- 
revooable  by  the  king.  Cowp.  B.  213.  Btn 
" introduced  in  the  royal  grant  itself. 


U  b  matter  of  histwy  that  tbe  Stuarts,  to 
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aokmiea  the  broadeit  prindplea  of  BriUah  Ub- 
•rtj.  The  (und«meat«l  conatitntioni  of  New 
York  allow  tU*.  Tbe  people  have  klwaya  ap- 
Mle4  to  Magna  CSiaTta  aa  the  foundaUoR  of 
Anuricaoi  m  well  aa  Britiah  liberty. 

Then  la  no  luiguan  la  thla  royal  gnat  that 
«1U  paaa  tbe  aaa  and  lU  amu  aa  private  prop- 

We  inuit  here  treat  It  in  the  tama  way  aa  if 
the  king  had  granted  a  tract  of  land  to  a  pii- 
Tat«  Individual.  The  plalntiif  below  eaa  de- 
rive no  aid  from  Ita  bung  a  pnUie  grant  of 
territory  and  govenunoit.  In  that  aeoM,  we 
admit,  the  rivera  paMed;  and  wlU  preaeatly 
ahow  how  they  Mued. 

We  eont«nd,  flret,  that  the  aea 
were  a  part  of  the  regalia  or  prerogative  rl^ta 
of  tbe  crown. 

And,  Mcoad,  that  tbey  could  not,  upon  a 
•ODiid  conatructiffil  of  thie  charter,  paM  aa  pri- 
vate property  to  the  Duke  in  hia  private  «»• 


_  _        I   righU 

SSI*]  *are  eueh  aa  ar»  pre-eminently  in  tbe 
kins  by  way  of  preference  onr  hla  (objeata. 
8nen  aa  royal  minea,  wreeki,  roval  fiab. 

Snoh  righta  at  are  held  by  the  Idng  on  the 
same  common  ground  aa  a  lobject  holda  and  are 
not  pren^ative  righti.  Such,  for  initanceiaa  pri- 
vate riven  and  the  ordinary  demesne  landa  of 
the  crown.  Chitty|a  Prerog.  4.  Royal  riven 
are  pre-eminently  in  the  Idng.  Private  riven 
are  praaomed  to  be  owned  dt  the  adjacent 
proprietora.  Not  ao  with  pubUe  riven;  they 
mn,  at  common  law,  in  the  king. 

Again.  The  aaa  and  Its  Anne  are  peeoliarly 
mnd  fwe^emineatlj  In  tbe  king,  lo  reapeet  to 
tfaeir  naea;  all  of  which,  at  comnMMi  law,  are 
public,  and  they  are  held  hf  tbe  Ung  tvr  the 
pnbHc  benefit,  vie,  narigation,  Bakery,  tbe 
mooring  of  vcMele,  which  b  ntbjact  to  the  jns 
pnventionla.    Angel  on  TIde-watara,  168. 

The  private  rlgbta  ariaa  only  after  tba  char- 
■eter  la  changed,  aa  in  the  caao  of  allnvkm, 
whftrfiog  out,  draining  etc  Stwb  ti|^t«  mtU 
WMuimimated  are  mere  poadblllUts. 

Tbe  right  In  the  aea  and  Ita  armi  centrea  la 
the  king  for  eonaervatlon  of  the  publle  naa, 
aa  a  highway  le  called  in  tbe  law  the  king*! 
hl^way. 

The  counael  for  the  proprietora  In  Moody  r, 
Arnold  contended  there  waa  no  diatincUan  be- 
tween the  ri^ta  of  the  Ung,  Inaamneh  u  they 
were  all  held  by  the  king,  under  hla  prerontiva 
or  poUtkal  capacity.  I  Halrted,  SB.  TUa 
argument  ooafounded  the  dletinatiffit  betnemi 
the  eapadty  la  whkb  the  Ung  holds  aad  the 
r^ts  heU  by  Urn.  Thon^  he  holda  all  la 
hu  politieal  eapadty,  he  holds  soma  pre-emi- 
nentiy  aa  regalia  or  tOTal  righta.  Oeaeral  words, 
"Uvna,  mines,"  ete.,  do  not  pass  royal  riven, 
teyal  minea.  Caaea  of  Mlaea,  Plowd.  tU,  S34, 
SM;  Alton  Wood'a  ease,  1  Co.  «  b|  16  Vin. 
an,  Prerog.  Ka.  sea.  STi  Cutty's  Piwrog. 
SS2;  Canal  Oommiseionera  *.  The  PMpte,  S 
Wend.  461. 

Nothing  pawei  agalnit  the  king  t»  ImpUea' 
tion.  Banne  case,  Uavies's  Rep.  167;  Jure 
Oomm,  117;  T  Conn.  Rep.  800.  The  term 
-rivwiT  will  net  paaa  the  aoiL  Dariaa'a  Bep. 
!•  !•.  adU 


IH.  The  tetma  as  eerta  adentia,  abt,  aevei 
have  the  effect  to  enlarge  the  constncUai  so  aa 
to  embrace  prerogative  righta,  in  eueh  general 
terms.  Altra  Wood's  case,  1  Co.  M  b.  aad  the 
above  ease  in  10  Tiner. 

Such  general  terms  ae  "all  ntyaltlaa,"  will 
not  have  the  effect  *7  Conn.  Sup.  ['»»* 
£00.  Bat  fa  the  grant  In  question,  tt  la  all 
royaltiea  i^ipertalaliig  to  the  premises  granted. 
".^purtenancM"  wlU  mm  aothing,  except 
ench  thinga  aa  aro  strictly  avpurtensat.  Cut- 
ty'a  Prerog.  »8.  It  will  not  be  pretended 
UMit  royal  rivets  are  appurtenant  to  the  adja- 
cent privals  bad. 

Tuss  doetrlasa  were  fully  awlatslned  In  tUs 
eonrt  la  the  ease  of  Charles  Biver  Bridge,  in  11 
Petara.  It  wlU  also  be  boms  in  mind  £at  thb 
andent  grant  b  to  be  conatmed,  in  reference  to 
the  rights  of  the  prerogative,  as  thea  under- 
stood. 

Ws  ahaU  now  view  tUa  royal  charter  in  ito 
other  aapeeta  as  a  great  State  paper,  ooataining 
a  tmnafer  of  territory  with  the  powen  of  gov- 
eraneat,  accOTding  to  the  principles  of  the 
British  eeaatltution. 

Jn  Qlt  reapect  it  is  to  be  construed  upon  Hb- 
aral  principles  of  public  bw.  We  admit  that 
under  tUs  aspect  of  tbe  eaae,  the  regalia  passed. 
And  we  contend  that,  if  the  grants  did  contain 
language  eufficient  to  pass  tben  oa  technical 
grounds,  Uiey  will  be  eonstmsd  to  paaa  to  the 
duke,  as  the  regalb  of  the  govemmeat;  he 
itanding  In  the  place  of  the  crown,  to  I   " 


royal  mines,  wrecks,  etc.,  etc.,  were  held  \y 
the  duke  and  the  proprietary  govammant  nndar 
him,  aa  attached  lo  the  government,  the  duke 
being  in  the  place  of  tlw  king  la  respect  to 
them.    1  Habted,  H.  7S. 

Thb  eonstmetion  ta  supported  by  eonaldaf 
Ing,  First.  Tbs  ehsiaeter  and  punMse  In  and 
for  which  tbe  tarritory  was  held  by  the  Un» 
Second.  Tha  dealgn  of  the  royal  graats. 

First.  The  territory  was  held  aM  eonld  ooly 
be  held  for  aattlament  by  eoloaiiatiaai  or  othw- 
wlaa.   U  hdd  to  lie  idle,  there  would  be  tha 


ame  obJecUoo  to  It  aa  to  the  Indian  title. 
Seooad.  The  derign  of  the  great  was  to  «ol- 
I  with  Britieh  subjects,  la  wdar 


.  the  title  aad  est<nd  the  Britbh 

dominions.  The  purpose  waa,  aa  the  gnat 
parporta  «B  Its  faca,  to  btrodnea  British  law, 
sad  the  British  soaaUtntion. 

To  effect  these  great  objects.  It  was  bdls- 
peasable  that  all  Us  lualia  or  royal  ri|^ta 
should  bs  bald  here  as  they  ware  in  Bngland, 
attached  to  the  government,  and  for  tha  beasflt 
of  the  people. 

'Pierosative  rights  are  held  tot  the  [*S«» 
leflt  of  the  oommunlty;  mors  eapeeially  those 
charged  with  the  common  naa,  aa  royal  rivers. 
cutty's  Prerog.  4;  «  T.  R.  410;  llie  EUsha, 
S  Bob.  Adm.  Rep.  IM.  Aecording  to  thb 
view  of  the  grant,  the  sea  and  Its  arma  m^ 
correctiy  be  said  to  be  appurtenant  to  the  gov- 
ernment and  territory  aa  a  colonial  domain. 

This  construction  b  lUnatrated  by  the  oassi 
of  eountiee  pabtiae. 

Tbe  Count  Pabtine 
Uo,  from  hb  standing  in  the  p  ^ 

and  indictments  are  charged  against  his  peaee. 
lands  la  a  county  pab- 
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tia*,  wlita  granted  bj  the  eoast,  paaa  withlit 
delivery.  4  lost.  206.  I^nda  may  be  holden 
of  him  in  capte,  though  thaf  euuiot  be  of  a 
privftte  aubject.    Daviet'i  Rep.  181. 

The  regalia  axe  not  priTste,  »■  they  would  be 
Ib  the  huds  of  ui  ordinary  aubject.  The  Count 
PkUtlne  can  eateblish  court*  of  joetiee. 

Hie  regalia  in  a  munty  palatine  are  Incident 
to  the  govenuntnt.  Boaa  t.  Kshop  of  Durbam, 
t  Bnlat.  £26,  S2T.  It  is  aufficieut  to  preacribe 
for  fruKhiaea  not  granted,  by  ahowiiig  a  ootm- 
ty  palatine.   4  Com.  Dig.  Franchise,  D.  T. 

A  county  palatine  le  an  inferior  aubonUnate 
]nriadietion  m  the  heart  of  the  kingdom,  with 
mere  Judicial  and  adminietratlTa  powera. 

A  colonial  goTemment  esUnda  over  a  large 
territory,  and  ia  clothed  with  high  legialativB 
and  exeeutire  |>ower  aa  well  aa  judicial — with 
complete,  though   aubordinate   aovereignty. 

If  the  regalia  pasi  in  a  county  palatine,  aa 
Ineideut  to  the  aubordiaata  jurisdictioD,  the 
a  for  paaaing  them  aa  Incident  to  the  ~  ~ 


The  aurrender  by  the  proprieton  of  the  gov- 
ernment to  Queen  Anne  included  a  aurrender 
ik  all  the  regalia,  auch  aa  wrecka,  royal  rirera, 
«tc.    lat.  Impliedly.   2d.   In  eipreaa  terma. 

let.  Impliedly.  If  tlw  above  view  taken  of 
the  grant  be  corroct,  thia  fotlowa  of  course: 

If  theae  regalia  were  by  the  royal  grant 
Terted  into  mare  private  franchiaes  in  the  hands 
of  Individuala,  aa  private  property,  detached 
altovather  from  the  government,  aa  we  have 
IBS  ]  admitted  *to  be  in  the  case  with  the  aoil 
and  private  rivera,  then  they  were  not  aurren- 
darM.  If  they  oontlnued  concomitanta  of  tho 
•ovarnment,  then  clearly  they  were  aurrendered. 
What  ia  a  aurrender  but  a  re-tranafert  If 
tlie  n^lia  poaa  Incidentally  by  the  creation  or 
transfer  of  the  aoverdgn  power,  thay  will,  of 
Murae,  paaa  by  the  aurrender  or  re-tranafer 
thereof.  A  Ung  de  facto  take*  the  jure  regalia. 
Chitt.  Frerog.  206. 

But  there  are  in  thia  Burrendar  aipreaa  terma, 
apt  and  aufficient  to  ro-tnoafer  tke  regalia  to 
the  crown. 

They  aurrender  all  powen,  anthoritlea,  and 
privilegea  <rf  and  concerning  the  government, 
and  the  inhaUtanta  thereof.  Learning  A  B[uear, 

ai6. 

"PrtvUcBaa"   ambracea   th«   regalia   in   their 


If  only  the  high  political  powera  of  gov- 
•mment  ware  daaigned  to  be  aurrendered,  why 
waa  tiiU  language  inserted  in  the  aurrender  f 
The  government  Itaelf  embraeea  all  theae  h^h 
pollt^  powera,  and  ia  aenaeleaa  without  them. 
All  the  minw  jure  regalia  concerned  ttia  gov- 
•mment  and  the  inhatatanta. 

The  protocol  la  referred  to  (Learning  A  Spicer, 
5K.  BM),  wherela  it  ia  aUted  that  the  rIghU  in 
the  aeaa  cannot  well  be  droumaoribed.  The 
rlghta  of  th«  aeaa  there  raferr«d  to,  were  wreoka, 
nyal  flab,  ete. 

Now,  any  one  familiar  with  the  Joriapni- 
denee  of  New  Jeraey  kuowa  that  the  proprie- 
tor* never  dumed  or  pretended,  after  the  anr- 
Tsnder,  to  claim  t^eae  righta.  The  error  here 
arlae*  from  attending  to  Uia  protocol  or  nego- 


tiation, Inatead  of  the  anrrendar  Itaett.  1W 
prtnirietora  negotiated  for  a  reaervatioo  of  thoac 
righta,  Uke  the  Duke  of  Athol.  But  thoo^ 
the  oommisaioners  were  at  fltat  dlipoaed  to  coa- 
oede  aome  of  them,  yet  finally  none  of  I  hum 
were  reierved  In  the  Burrender.  But  tida  at- 
tempt, on  the  part  of  the  proprietors,  to  prooiue 
auch  a  reeervation,  ahows  they  were  aatiaSed 
that  the  surreodEr  would  paaa  them  to  the 
crown,  nnleaa  an  eipresa  reeervation  eould  ha 
obtained. 

In  the  conatructioD  of  all  andeiit  inatrumenta, 
but  more  eapedally  of  public  granta,  long  ccm- 
tlnued  uaoge  ahould  have  great  inBuencc 

Next,  aa  to  the  righta  in  the  aea  and  ito  arma. 

*I.  Aa  to  wrecks.  Thia  is  one  of  the  [*S81 
minor  regalia  respecting  property,  and  is  oftea 
veatad  in  the  subject  aa  a  trancfalae.  Lc»d>  of 
manora  bordering  on  the  aea  frequently  claim 
it.  Yet  this  was  aurrendered,  and  haa  be«B  the 
aubject  of  repeated  regulation  by  statutes  pro- 
viding when  and  under  what  drcumataneea  Um 
proceeda  shall  b«  paid  into  the  Stato  exchequw. 
Pattoraon'a  Laws,  386. 

2.  Ferriea,  when  eatabliahed — wbarvea,  fatTy- 
ataira,  piera,  etc.,  atretch  into  the  rivara  aM 
bays.  If  over  a  privato  river,  tlte  owner  of  the 
ferry  would  have  to  purchaaa  the  land  of  the 
owner  of  the  river.   Ho  auch  claim  to  tile  p^ 


nected  with  turnpikes,  raitroada,  etc.,  whs 
establiahed  over  a  public  river,  oceopyin^  the 
aoil,  would  be  an  encroachment  upon  the  n^ta 
of  the  proprietors,  if  they  owned  the  bed  of 
auch  river.  Compenaatlon  in  auch  eaaea  ia  al- 
ways made  to  the  owners  of  privato  rivera,  aad 
faat  land;  but  none  haa  been  made  to  the  pc*- 
prietora  aa  ownera  of  the  pubhe  rivera. 

4.  The  right  of  the  riparian  proprietor  to 
wharf  out  mto  the  public  river,  ia  a  local  eoa- 
tom  In  New  Jeraey.  How  can  the  growth  af 
auch  a  cuatom  be  reconciled  with  the  ides  that 
the  aoil  and  fiaheriea  in  thoaa  public  watora  wan 
the  privato  property  of  the  lords  proprieton. 

5.  In  all  Um  pubUc  watara  of  the  SUto  they 
have  two  kinda  of  flaheriea — common  flaberiea, 
and  privato  or  ahora  fiaheriea,  belonging  to  tha 
riparian  owner.  The  lattor  ia  eonflnad  to  flab- 
an«*  for  thoaa  idnda  of  flah  which  were  naually 


taken  1^  hauling  tlia  net  npon  t 
ara  eallad  ahore  lahariea.  By  long  u 


flaheriea  In  all  the  rivera,  and  dia- 
poaed  of  them  to  their  grantaea. 

The  Delaware  waa  by  an  early  law  daelared 
to  be  a  common  flahery.  But  thia  grew  ovt  aC 
the  controveray  with  Fennaylvania,  and  waa 
the  asaertioo  of  a  right  aa  against  tfaem.  Tta 
■aarnc  common  righto  of  Aahary  have  [*S** 
eilated  ia  all  the  other  watata  of  the  State. 
Leaming  A  Bpicer,  480. 

0.  The  oyater  fisheries  are  common  in  all  the 
river*  and  baya  of  the  State,  and  have  alwaya 
been  protected  aa  auch. 

The  aeU  redte  the  ri^ta  of  tha  poor  to  taka 
oyatera,  and  protect  tfaem  from  eaeroaehmcBt 
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ij  dtliau  of  other  Btatei,  All  fonnded  im  the ' 
ide»  of  common  right  1  H«lat«d,  90,  Blj  1 
Alliaon'*  N.  J.  I««ra,  SI,  PreunblBi  1  Pat. 
20S;  1  Nerile,  87. 

It  U  not  pretended  th^t  the  pnnrieton  hkve 
ever  poeeewed  or  enjoyed  any  of  the  regaJU 
■ince  the  miTender.  Thej  hkve  oocksioiully 
made  *  few  gimnta  whiofa  bAve  extended  over 
theie  publie  WAtere,  bnt  they  beva  been  very 
few.  Their  gnuta  luve  elmoat  InTariably  been 
omflnad  to  (be  bank  or  margin  of  the  publie 
rivars.  Bee  4  Qriffith'a  L«w  Rsgiater,  1892. 
But  Is  tlie  few  grants  they  tuive  m»de,  it  ia  not 
pretended  tbit  the  granteea  liaTe  ever  aet  up 
severft]  fiaheriee  for  oyiteia,  or  Boating  flab;  or 
claimed  and  ezerciaed  an  exelualve  right  in  any 
other  way. 

(hie  would  auppoee,  if  the  proprietor*  bad 
elained  the  regali*  after  the  surrender,  they 
would  at  once  have  asserted  and  exereieed  the 
right  of  extinguishing  the  Indian  title,  a  pre- 
rogative right  appertaining  to  private  property. 
Bnt  tbla  lute  never  been  claimed  or  exercised 


of  the  proprietora. 
A  question  baa  arisen  whether  the  King  of 


ly  kept  it  out. 

If  he  had  not  noh  »  power,  however, 
servee  to  strengthen  the  eonatruetlon  of  the 
royal  gr*nt  that  be  did  not  Intend  thus  to  con- 
vey the  M*  and  its  arms  by  this  charter.  It  hu 
been  ahown  that  All  the  nsee  to  which  these 
public   waters  ean  be  ^>pUed  are  publlo  and 

It  is  only  when  the  waten  are  ezelnded  from 
the  Krfl  by  mlluvion,  wharflng  out,  etc,  etc., 
that  it  becomes  private;  and  then  the  whole 
character  ia  changgd.  Udall  v.  The  Tmiteea  of 
Brooklyn,  10  Johns.  Rep.  ITS. 

To  gtknt  the  soil,  so  as  to  giva  an  Individual 
the  right  to  take  It  after  such  a  change,  has 
been  made  a  nice  question;  and  it  has  been 
tSt*]  'stated  that  K  grant  to  have  this  alteat 
must  be  specially  formed.  Harg.  IS;  2  Anst. 
MM,  609.  But  why  need  It  be  so  specially 
formed,  if  the  Idng  can  at  once  grsjit  so  aa  to 
vest  In  an  individual  the  soil,  and  devested  of 
all  common  use  before  the  change  takes  place  T 

Common  of  flahery  la  a  right  which  may  be 
apecially  pleaded,  and  cannot  be  travwsed. 
Kchardsou  v.  The  Mayor  of  Orford,  S  H. 
Black.  182;  8.  G  4  Term  Hep.  «3T;  Ward  v. 
Creswell,  WiUes'a  Kep.  268.  A  grant  of  soil 
cannot  destroy  the  common  right  of  fishery. 
Ohit.   Prerog.    142;    2   Bl.   Oom.    "      *""    "" 


an  ownership  of  the  soil,  but  an  exelnslve  flah- 
«rT  In  a  private  rivo-,  granted  by  a  private 
Bttion.  See  CSdtty  on  nsheries,  243-269. 
Harg.  (p.  II)  admits  a  common  ri^t  of  fishery 
oannot  be  destroyed. 

The  grants  and  pre-emptive  rights  spoken  of 
In  the  books  are  claims  by  preecription,  — '' 
grants  of  prescriptive  riohts,  arising  or 
sumed  to  lisve  arisen  prior  to  Magna  Charta. 
See,  also,  S  Mod.  73;  Siderfin,  148,  140;  10  Via. 
10  Ih  «d. 


Piscary,  b.  It  Tear  Book,  8  ed.  4,  IB;  7  Sast, 
195;  I  Inst.  Magna  Charts,  ch.  'i6,  23. 

^le  grant  of  the  river  Thames  opposite 
London,  is  founded  on  an  ancient  prescnptivs 
grant.  Bchultze,  S6.  No  case  c*a  be  shown  of 
a  grant  since  Magna  Charta  and  its  eonihrma- 
tion,  not  foundea  oa  an  aneient  prescriptive 
right. 

Die  royal  flaherlea  tn  the  river  Banne  were 
special  royalties,  the  ancient  inheritance  of  the 
crown  resting  upon  old  charters,  collected  from 
the  Pipe  Rolls;  the  eridence  of  which,  as  there 
adducnl,  would  have  tieen  superfluous  if  the 
king  has  the  right  and  power  over  the  naviga- 
ble waters  here  contended  for. 

The  only  remaining  question  to  be  consid- 
ered is  the  effect  of  the  decisions  of  Mun^  v. 
Arnold,    1    Halsted,    1;    and    1    Penning,    Kep. 


The  object  of  this  suit  unquestionably  was, 
o  review  and  overturn  the  decision  of  Mundy 
'.  Arnold. 

There  is  no  pretense  for  alleging  that  any 
luestion  under  the  'Constitution  of  [*StO 
the  United  Btates  aroee  in  Mundy  v.  Arnold. 
The  question  was  of  unwritten  local  laws, 
resting  on  the  construction  of  an  ancient 
charter  applicable  to  real  property,  and  affected 
by  the  usages  of  the  State. 


which  the  suit  arises  are  ooKcemed,  rests  upon 
the  ground  that  the  federal  eourts,  In  applyug 
the  utw,  will  be  more  free  from  any  undue  in- 

But  It  Is  State  law  they  are  to  apply,  not  to 
review,  alter,  or  remodel  State  law. 

The  Jurisdiction  of  this  oourt  is  not  control* 
ling  or  reviewing.  It  is  not,  so  far  aa  reapsets 
the  setUing  of  Btats  law,  equal.  It  is  subor- 
dinate. The  federal  courts  follow,  and  do  not 
lead.  Their  Jurisdiction  is  occasional.  Psr- 
haps  not  ons  part  in  ten  thousand  of  the  pub- 
lic waters  in  question  are  under  the  Jurisdic- 
tion of  this  court  at  alL 

The  members  of  this  court  oannot  be  ex- 
pected to  be  acquainted  with  all  those  local 
usages  and  opinions  which  enter  into  and  mod- 
ify the  Uws  of  a  State,  especially  its  unwritten 
law.  Hence  tliis  court  baa  de^ed  that  the 
State  judiciary  Is  presumed  beat  to  know  its 
own  law,  and  Is  the  appropriate  ormn  to 
expound  and  settle  it.  GImendorf  v.  Taylor, 
10  Wheat.;  BeU  v.  Morrison,  1  F«ters,  SN, 
360.  Eence  tbia  oourt  follow*  and  ohangss 
with  the  State  Uw.  Qreen  v.  Naal,  6  Paten, 
301. 

It  is  said  the  decision  In  Arnold  v,  Mundy 
was  not  carried  np  and  decided  in  the  Oourt  of 
Appeals.  The  true  point  to  be  ascertained  Is, 
whether  that  decision  li  State  Uw;  whether 
it  has  been  so  far  adopted  and  acted  upon  aa  to 
form  a  part  of  its  unwritten  law. 

There  are  two  branches  of  nnwrlttan  law  in 
relation  to  this  subiaet. 

1.  Those  old  and  well  established  dootrines 
alMut  which  there  ean  be  no  dispute,  and 
which  can  never  be  motifled  or  changed  with- 


Banmttm  Conn  <m  tbi  XJwaan  S 


ont  bglaltttlT*  intarfertnM,  rack  u  th«  Uw  of 

8.  AdjudicfttloiH  upon  euM  conaUntly  «rb- 
li(  kttanded  with  new  combiitatlaii*  of  cir- 
MiiMtaiwwt,  It  !■  in  nferenee  to  tbia  iteoni 
kmaA  thftt  the  rule  MpUes.  Under  th«  m&iim, 
■tai*  doddi,  Umm  MJiid[e*tlona  form  p&rt  of 
the  onwritton  commoa  Uw.  But  Ibe;  ut^j 
oeeuioutUf ,  when  found  not  to  work  well,  be 
t»l*]  'Bodlfied.  Thia  flexiUlity  U  made  to 
humtniza  with  the  itabilitf  reaulting  from  the 
application  of  the  ebove  mexim.  The  power 
01  reconrideiing  And  new-modeltne  edjudice- 
tiona  will  be  exercised  witb  gte%t  aelice«7  and 
cftutlon.  Adjudicationa  once  deliberately  made, 
are  hold  «■  forming  part  of  the  lettled  law, 


impair  the  character  of  a  fixed  rule.  When  an 
adjudication  ie  once  deliberately  made  by  a 
eonrt  competent  to  eettle  the  law,  the  power  of 
ditturbing  or  remodeling  it  doee  not  belong  to 
the  tribunal  of  a  foreign  government. 

If  BUch  a  point  came  up  in  the  Supreme 
Oonrt  of  any  other  State  up<>n  the  local  law  of 
New  Janey,  and  it  might  come  up  incident- 
ally, nieli  a  deciiiou  as  in  Arnold  v.  Mundy 
would  ba  implicitly  followed.  The  courts  at 
Weatminster  Hall  would  implicitly  follow  it. 
TUa  court,  under  the  decieion  of  Green  t. 
Neat,  would  implioitly  follow  it. 

I«  the  Supreme  Court  of  New  Jersey  com- 
petent to  settle  law,  or  must  It  be  carried  up 
to  tbe  Court  of  Appealer  The  appeals  to  that 
eourt  are  only  occaalonal.  There  are  no 
reports  of  tbctr  decisions.  Tbe  deeisiona  of 
the  Suprems  Court  are  all  reported  by  law,  and 
they  have  by  force  of  law  and  usage  Uie  author- 
ity of  binding  precedents  in  the  State  whea  not 
apoealad  from. 

When  cited  in  other  eaaes,  even  In  the  Oonrt 
of  Appeals,  they  are  respected  as  precedents 
and  ai  State  law;  more  especially  when  they 
hare  stood  for  yean,  and  have  become  tbe 
basil  of  buslnesa  transactions  and  of  legislative 
action,  as  in  the  present  case. 

It  Is  also  objected  that  there  has  been  but  one 
dedsion  upon  thli  point.  One  decision  fully 
and  thoroughly  Inveatigated  may  be  more 
^ective  thui  half  a  doun  decisions  slightly 
eonsidered.  This  ought  not  to  be  made  ■ 
question  of  arithmetic.  There  are  seldom  in 
any  case  fully  discussed  more  than  one  ded- 
sion, because  a  court  will  not,  unless  In  a  very 
spedal  case,  bear  a  second  argument  in  the 
same  or  In  another  cause  on  the  same  point. 
It  may,  in  other  eases,  be  inddentally  alluded  to, 
but  this  canaddllttle  weight  to  the  force  of  the 
decision.    If  that  is  wanted,  we  have  it  in  this 


e  there  held  by  the  court,  and  admitted  by 
all  tbe  counsel,  to  be  public  navigable  rivers. 
Itf*]  *The  oyster  fishery  there,  was  only 
deemed  to  be  public  and  common  on  that 
account.  It  haa  nowhere  been  dedded  by  thie 
court  that  there  must  be  more  than  one  de- 
dsion, or  a  decision  of  the  Court  of  Appeals, 
in  thoee  Statea  where  they  have  such  courts. 
In  order  to  introduce  a  caae  into  the  settled 
law  of  the  State;  such  a  doctrine,  if  car- 
ried out,  would  unsettle  a  vast  body  of  law, 
and  would  be  productive  of  ioOnite  mischief  in 


those  Statea  where  «  branch  of  tba  legialaties 
body  forms  an  occasional  court  of  appeals, 
Remarks  made  by  the  eonrt  in  the  eaaa  hefet* 
them  must  be  taken  in  reference  to  th«  dreua- 
stances.  In  a  caae  where  the  decision  was  hj 
tbe  State  Court  of  Appeals,  it  may  be  Hud  te 
form  a  part  of  the  settled  law;  so  where  then 
have  been  several  decisions,  as  sometimes  hep. 
pens  in  will  caaee,  they  may  be  said  to  hsn 
the  same  effect;  but  it  does  not  follow  that  oas 
dedsion  may  not  liave  the  same  effect.  Is 
6  Peters,  IBl,  and  fi  Peters,  299,  thia  court  fol- 
lowed a  single  dedaiou  of  the  State  eourta  A 
contrary  doctrine  would  lead  to  unfortEmats 
conflicts  between  the  State  and  federal  jodid- 
ary.  If  thie  court  should  attempt  to  overtoca 
Arnold  T.  Mundy,  it  could  not  be  Undini 
upon  the  State  courts.  There  would  than  ba 
only  one  decision  here.  And  upon  the  pria- 
ciples  already  settled  in  this  court,  they  wonU 
be  bound  to  respect  and  follow  tbe  daddes  of 
thdr  own  State  court  in  preference.  If  thJi 
court  should  believe  that  the  soil  waa  ta  tk 
plaintiff  below,  but  there  was  a  common  ri^t 
of  fishery,  for  the  reason  above  stated,  tha 
judgment  should  be  in  favor  of  the  defendants 

Mr.  Ogden,  for  the  defendanta  in  emrt 

There  are  two  questions  ia  thia  case:  fint 
The  extent  of  the  grant  of  King  Chariae  E 
Second.  The  operation  and  effect  of  the  sM' 
render  in  1T02  to  Queea  Anne. 

The  question  whether  the  countiTt  now  thi 
United  States,  was  acquired  by  dusEovery  or 
conquest,  is  of  no  moment  in  thia  eaaa. 

The  question  what  passed  to  the  Duke  d 
York,  by  the  letters  patent,  properly  dividn 
itself  into  two  portioua.  1.  What  was  tha 
thing  granted  I  2.  Had  the  king  the  pawn  te 
make  the  grant  as  it  la  oonstrued  by  ths  ds- 
fendants  in  error  t 

The  grant  Is  of  all  tbe  landa,  soils,  rivers,  ate, 
and  of  all  other  regalities.  "Sdl"  il  tbe  ap- 
word  to  pass  land  under  *watar.[*llt 


propriate  « 
It  is  not  a 


river;  and  t 
whea  UMd,  passes  by  the  king's  grant  all  that 
ia  the  prerogative  ririit  of  the  king.  It  is  te 
be  holden  by  the  Duke  of  York  and  hia  hciii 
in  fee-simple,  in  free  and  eommon  soean. 
Now,  suppose  the  deed  stopped  here,  waSn 
there  be  any  doubt  of  ita  construction  T  Ittha 
grants  the  powers  of  government,  civil  and  bU- 
ftary. 

By  tbe  grant  to  the  Duke  of  York,  Eis| 
Charles  n.  parted  with  all  the  premises  ii- 
cluded  within  the  grant,  and  also  with  all  ha 
rights  of  sovereignty  or  power  of  goromaid, 
on  condition,  and  so  long  as  the  laws  mads  kj 
the  new  government  were  not  oontrarj  te  Ika 
laws  of  England,  reserving  only  a  riflit  at  i» 
cdvtng  and  Iwaring  appwie  from  pioiiaall 
judsments  and  deereea  or  sentcoioea.  He  paital 
with  all  his  prerogative  right*  In  the  tenittn 
contained  in  the  grant;  beoanae  having  psrtH 
with  the  sovereign  power,  ha  mtiat  neeeanrily 
have  parted  with  all  the  rlgbta  of  aovaadplT. 
He  parted  with  Ua  crown  and  with  nil  the  rieit 
attached  to  it,  and  he  had  no  prerogative  lipfe 
remaining  in  him,  exoept  thoaa    azpnady  » 

The  Duke  of  York,  and  the  proprietan  4 
New  Jersey  under  Uin,  wen  Miwed  aad  f» 


Habtiii  XT  ai.  t.  Tsb  I^ssb  or  Waddkl 


MMod  sf  Ul  tliB  rlgliU  of  the  King  of  IbigUiii 
botk  of  property  Mid  foveniment 

TUa  preseoU  the  point,  had  the  king  powt 
lo  nmke  luch  »  grant! 

It  Menu  to  th*  counaal  for  the  defendanta  in 
atror  to  be  pUdng  thii  queetion  on  too 
*  ground,  to  put  the  T^lidity  of  thia  grant 
spon  the  king*!  prerogative  rights.  Thoae 
n^ita  were,  from  tliair  natiin,  and  miut  be 
aonflDed  to  England. 

Thia  grant,  parting  not  only  with  the  soil, 
but  iHtb  the  government  of  the  country  granted 
l^  him,  transcenda  all  hb  prerogative  rlghti 
1  law  of  England.     He,  aa 


1  convey  the  property  and  (overeignty  of 
■oremment  of  thia  territory  muit  be  traced  to 
Uie  great  prindptes  of  national  law;  applicable 
to  every  nation,  to  every  lovereign  in  whom  is 
the  power  of  disposing  of  any  property  which 
tiM  nation  has  acquired  either  by  conquest  or 
dlaeovery.  The  eorrectneta  of  this  Tiew  of 
■overeign  power  must  be  judged  of,  not  by  the 
eommon  law,  but  according  to  the  law  of  na- 
tiona. 

1*4*]  *It  la  eontldered  a  eesaion  by  a  iov- 
•reign  to  one  of  his  subject*,  but  it  f*  intended 
to  vest  in  that  subject  a  territory  with  all  the 
right!  of  government!  and  it  must  be  construed 
aa  if  it  were  a  cession  to  another  sovereign.  By 
the  Treaty  of  1763,  the  King  of  Great  Britain 
«eded  all  bis  right  and  sovereignty  over  the 
United  SUtes.    Did  not  the  rivers  and  the  soil 


This  was  a  newly  acquired  territory,  then 
wildemesa;  the  aettlement  and  inprovonent 
of  it  were  great  objeeta  with  the  orown.  la 
order  to  effect  thia,  it  waa  Intended  to  hold  out 
great  inducements  to  EDglishmeo  and  others 
to  come  over  and  inhalnt  it.  Self-government 
waa  alwaya  a  favorita  objeet  with  the  people 
of  England,  who  were  atrongly  Imbued  with  a 
love  of  liberty;  and  In  furtherance  of  that  ob- 
)wt,  thia  grant,  and  the  power  and  property  in- 
slnded  in  it,  were  made  and  granted  by  the 
king.  The  people  were  to  be  subject  to  their 
allegiance  to  the  crown,  but  not  to  be  —■-'--' 
torflt 


, object 

ll  the  prerogative*  vested  in  the  king  by  the 
non  law. 

To  a  certain  extent,  this  waa  a  part  of  one 
and  the  same  nation.  The  enemies  of  England, 
b  time  of  war,  were  their  enemies;  and  in  time 
of  peace,  they  were  at  peace  with  eve^  nation 
iritn  whom  England  waa  at  peace.  But  to  a 
peat  extent  they  were  an  independent  govern- 
ment; making  their  own  laws,  holding  treaties 
with  the  Indians,  naturaliiing  citizens,  and  ex- 
•rdsing  full  legislative  authority;  restrained 
oaly  by  the  condition  eontained  in  the  patent, 
wftn  an  exclusive  power  of  taxing  their  In- 
tabltanU,  etc. 

To  asaert  that  they  held  all  their  rights,  and 
•Kereiaed  all  their  power  subject  to  the  eom- 
MOn  law  prerogative  of  the  King  of  England, 
vonld  be  contrary  to  common  sense.  To  one 
fromcative,  from  their  peculiar  and  anomalous 
rftoauon,  they  were  suojeet,  the  power  of  the 
■dag  to  declm  war  and  to  make  peace,  hot 
to  nothing  else. 

The  axerciae  of  the  royal  prerogative  had  In 
■aay  caaea  bean  eaa^dered  aa  IwaMIng  to  aats 


ment  to  many  to  leave  that  kingdom;  aad  they 
never  could  believe  that  those  prerogative  ri^t* 
were  to  follow  them  in  their  new  homea. 

*In  connection  with  this  point  in  the  (*StB 
argument.  It  is  important  to  refer  to  dates. 

The  patent  of  Charlea  XL  t«  the  Duke  of 
Vork  was  dated  on  the  leth  of  March,  1064. 
The  duka  conveyed  to  Berkley  and  Oarteret  on 
the  Uth  June,  lOSi.  The  concessioa  and 
agreement  made  by  Berkley  and  Ckrteret  wtth 
all  and  every  the  adventurers,  and  all  awih  aa 
aball  settle  or  plant  thara,  bears  date  the  IDth 
of  February,  IBM. 

If  this  waa  before  the  mnt  to  the  Dnfce  of 
York,  it  ia  probable  tha  oouceasions  wars 
known  and  approved  of  by  the  king  before  ha 
made  the  grant  to  the  duka.  Whether,  there- 
fore, these  grants,  conceaaiona,  and  agroe- 
ments  of  Berldey  and  Oartarat  were  made  after 
or  before  th*  letter*  patant,  is  of  no  eonaequeDOa. 

By  the  twenty-fifth  article  of  the  eoncaaaioaa 
we  find  tha  proprietors  acting  and  arooting  a 
government  of  their  own,  with  the  fcnowledgo 
and  consent  of  the  king,  with  three  distinct  de- 
partments, legislative,  exaeutiva,  aad  iodiciaJ, 

*  free,  it  is  apprehended,  from  all  the  cam- 
law  prerontive*  of  the  crown  of  Bag^dt 
and  subject  only  to  one  great  prerogative,  that 
'  niakinx  war  and  peaco. 

I  conurmation  of  thia  doctrine,  tha  eoait 
referred  to  Salkeld,  «a6,  whera  Lord  Holt 
says  I  "The  taw  of  Englaad  doe*  not  extend  to 
Virginia}  her  law  i*  w^t  the  king  pleasea."  Ia 
the  opinion  of  Lord  Bolt  the  power  of  the  king 
waa  unlimited;  raatrained,  or  governed  b;^  ao 
principle  of  tha  eommon  law.  He  had  a  right, 
thai,  to  grant  New  Jersey  without  any  reier- 


But  If  this  caaa  ia  to  be  detenniaed  ai 


to  the  strictest  and  most  technical  rule*  of  th* 
common  law,  let  us  now  szandne  that  law,  aad 
■ea  what  will  be  the  losnlt  i^on  th*  quaatloai 
In  this  ease. 

It  la  contended  by  the  eoonsd  far  tha  ^ala* 
tiffs  ia  error,  that  Um  pr*rogaUn  ri^U  of  th* 
king  to  rivers,  ia  which  th*  tide  abba  aad 
Bows  to  the  bay*  aad  lalet*  from  the  *•«,  to  th* 
soil  under  the  river*,  aad  to  tha  fiaheriea,  ar* 
held  by  him  In  trust  for  tha  use  of  all  his  anb- 
iecta,  and  cannot  be  transferred  by  him  to  aa 
individual.  *If  these  were  the  trusU  ['St* 
upon  which  the  Ungbeld  these  right*,  it  la  pre- 
sumed that  the  Stat*  of  New  Jera«y  mnat  now 
hold  them  upon  the  aame  truata.  By  the  Rev- 
olution the  State  acquired  all  th*  right*  whidi 
belonged  to  the  crown,  but  none  other*.  If  th* 
king  held  all  the  rights  npon  all  the  truata  bmb- 
tioned,  the  State  must  hold  thun  i^oa  the 
same  trust. 

But  by  the  legislation  of  New  Jersey,  all  aneh 
trusts  are  denied.  Acts  of  the  Legislatnr*  of 
Kew  Jersey  of  November  S4,  and  Deoember 
27,  1818.  These  acta  authoriied  th*  leasfag  of 
those  Data,  or  land,  or  adl  under  the  water,  to 
any  individual,  and  not  to  the  riparian  owaara 
of  the  soil  only,  hut  to  anyone  who  shaD  pay 
the  Stat*  a  certain  annual  rent;  and  have  aat* 
naUy  kaaad  to  tha  plalatiff*  ia  «tar  tha  arssa* 


Sursua  Ooubt  <v  tbi  Umm  Statu. 


Imp  li  tfipnto  for  ■  t«rm  of  7wn,  none  ol 
whoa  m  itatad  to  ba  tha  ownen  of  the  adja- 
oast  ahore*. 

If  the  LagUUtura  «f  Naw  Janay  have  the 
power  to  laaaa  for  ya*ra,  they  may  do  ao  for 
Ufa  W  in  f««.  Bo  Umg  u  they  have  tha  power 
to  ooBToy  any  iiit«r«at  or  eat»ta  in  the  pruniwa 
to  ladlTidiwla,  the  natiua  and  eontUiuaiioe  of 
tha  aatota  to  ba  eonveyed  or  granted  muat  de- 
MDd  atlrely  and  axelnaively  on  the  legiaUtive 

^  wh«t  aouTM  <d  reaaoniog  do  the  eouniel 
for  tha  plalntlffa  in  error  airive  at  the  eondu- 
rion  thH  the  State  ha*a  now  tlte  power  to 
nuJce  t,  diapoiition  of  tbie  property  for  private 
pnrpoaea,  «nd  that  tha  crown  anterior  to  the 
Banlntlon  had  no  anoh  power  or  right  t 

It  ia  not  intended  to  eonanme  tha  Ume  of  the 
eoort  by  reading  Um  e«iea  referred  to  in  the 
argnBMut  already  addreaaad  to  the  court  by 
tlte  eoonial  for  the  dafendanta  in  arror.  The 
prlndplaB  contained  in  tlieae  authoritie*  will  be 
atatwL  All  rirers,  bayi  which  are  what  are 
called  anu  of  the  aea,  in  which  the  tide  ebb* 
Mid  tfowa,  and  the  a^  under  tfaau  below  high 
wntar-mark,  and  tha  righta  of  Aaheriet  in  theae 
liTera,  prima  facte  belong  to  the  king.  They 
nay,  however,  belong  to  a  mbject,  but  he  muat 
ahow  hia  title  to  them.  He  may  ebow,  either 
an  actual  grant,  or  he  may  ahow  a  title  by  pre- 
icription,  which  alway*  euppoaei  a  grant. 

A  grant  from  the  Idng  of  a  river  and  the 
•oil  under  it,  paaaea  a  right  «f  flihery  to  the 
grantee.  It  waa,  for  aome  time,  made  a  quea- 
StI*]  tion  'whether  there  could  be  a  tcTaral 
rUit  of  lahery  without  tha  ownerahip  of  the 
adli  all  the  eaaea  on  that  aubjeet  neoeaaarily 
admit  that  the  rigfat  of  eoil  onder  the  river  may 
bo  veated  in  an  Individual.  There  are  but  two 
eaaea  from  which  a  contrary  doctrine  can  be 
dednead.  They  aia  the  eaaea  in  6  Modem,  T3, 
and  S  Bob.  Adm.  Sop.  IW.  Bnt  thia  court. 
It  la  eonfldantly  believed,  wlU  not  cufTer  theae 
two  eaaea  to  overrule  the  maai  of  authoritiea 
dted  for  the  dafendanU  in  airor,  nor  the 
Verity  of  Sir  Matthew  Hala,  one  of  the  moit 
laamad  and  aerarata  lawyai*  Uat  em  lived. 

To  proceed  to  the  aacond  point,  what  righta 
WW*  ■nnendared  1^  tha  propriotora  to  the 
annra,  by  the  deed  of  aurrander  of  1702t 

It  wiU  be  recollaoted  that  the  origiml  grant 
from  <Aar1ea  IL  waa  not  only  of  tbe  prop- 
arty,  b«t  of  the  government  of  the  territoriea 
granted.    All   eivll   and   military   power    waa 

In  1702,  the  proprietora  anrrendered  their 
rigfat  of  government,  and  nothing  elaa;  what- 
avar  waa  a  right  of  property  waa  retained  by 
than.  Whatever  waa  neoeeeary  for  tha  gov- 
enaent,   waa   aurrandared   by  them. 

Oertainly   the   enrrander  never   intended   to 

■*"""'""  '"  srty,  and  to  enable  the 

■  been  ahown  that  the 

rho 


ibaadoa  any  of  the  property, 
jnaen  to  grant  It  It  haa  bee: 

property  to  tha  aoll  wm  granted  to  thoae  < 

bald  BBder  the  lattcia  patent  of  Cbarlea  U, 
,  It  la,  then,  evident  that  it  never 
lerad  to  the  erown.  If  It  never 
waa  granted  aa  property,  bnt  waa  a  part  of 
the  powara  of  government  neceaaarily  apper- 
taining to  It,  then  It  waa  not  lurrendered. 
Am  Ana  baen  ahown  by  the  eaaea  dtcd,  the  toil 
■Ditfar  a  rfrar  may  b«  gcnBt«d  by  the  ecovra  to  V' 
•  MiVo<  »Bd  tfca  gOTvuMKi  itm  tMa  «n-^ 


Thia  fully  catablishea  tha  portion  that  the  n- 
taining  auch  property  In  the  crown  ia  n«t  aet- 
euary  to  the  exiatcnce  and  adminiatratlon  M 
tlte  government. 

Tbe  proprieton  eierdaed  privilcgea  whiek 
are  eaaeotial  to  every  government.  Taej  eetab- 
lialied  fort*.  A  fort  wa*  erected  at  Amboj. 
They  continued  after  the  surrender  to  uae  and 
ezeraiae  all  ri^hte  of  property  in  the  territory 
for  iti  protection  and  for  their  advantage,  lliu 
ii  not  a  oaae  of  local  law,  and  the  deciaioiit 
of  the  court*  of  New  Jeraey  are  not  entitled  to 
authority  *in  the  courta  of  the  United  [*t9l 
State*,  aa  they  would  be  on  tbe  construetJon  of 
the  atatutoa  of  New  Jeraey.  Thia  court  wUI 
look  at  theae  deci*ion*  with  reepect,  but  wiD 
not  yield  to  them  the  decision  of  the  queition 
before  the  court.  The  court  are  now  ullni 
upon  to  ^ve  a  eonstruction  to  a  patent  from 
the  ICing  of  England,  which  relat«d  to  terri' 
tory  aa  well  within  the  llmita  of  what  ii  no* 
New  York,  aa  New  Jeraey.  Thia  ia  not  a  local 
queition. 

For  the  construction  the  court  are  now  called 
upon  to  give  to  these  letters  patent,  they  aill 
look   at    the    interpretation  given    to   them  in 


Weat  Jeraey.     Tha  people  of  that  part  of  th 
territory  granted  by  tne  lettera  pate;  '^  ' 
alwaya  used  the  ri^t  of  fishery  in  tl 


Delaware.     This  rif|:ht  has  been   derived  fro].. 

granta  of  the  proprieton  of  Weat  Jeraey. 
ilr.  Wright,  for  tbe  defendants  in  crrori 
Tbe  following  is  the  conciae  statement  cf  th 

fact*  of  the  oaae.    An  action  ot  ejectment  «:- 

inititnted  in  the  Circuit  Court  of  tha  Dnitf ; 

SUte*  for  the  Diatriot  of  New  Jeraey,  bj  Hi 


lated  in  t 


the  mouth  of  the  Raritan  River, 
defendant  In  error,  being  plaintiff  below,  ob 
taincd  the  judgment  in  toe  Circuit  Court,  oe  t 
special  venuctj  and  this  writ  of  error  wa*  pru 
ecuted  by  the  defendants. 

In   the   CSrcuit   Court  the   ^ntiffs   In  tk 
ejectment  claimed  title  under  a   patent  from 


March,  1064,  by  wUch  the  whole  of  the  ter 
ritory,  now  the  State  of  New  Jersey,  tndnd- 
ing  the  premises  in  question,  with  other  larp 
bodies  of  land,  were  granted  to  the  Duke  of 
York.  By  conveyances  from  the  Duke  ef 
Yuk  and  others,  the  property  waa  claimed  t« 
be  vested  In  the  defendant  in  error.  The  pat- 
ent describaa  the  land  in  the  usual  form  of  nek 
conveyances  from  the  crown  of  Eingland,  witk* 
out  any  exception*  t«  raaervatlona,  witbecrtaii 
islands  upon  tbe  aea  coaat,  "and  tbe  landa  fron 
the  weat  aide  of  Connecticut  River  to  the  <stf 
side  ot  the  Delaware  Bay." 

This  was  the  grant  of  property  from  tk 
king  to  the  duke,  and  It  b  not  queationcd  that 
the  mesne  conveyances  from  tbe  dnkedowat* 
the  plaintiff  In  the  sjectmeot  have  bean  eqasOj 
broad  and  comprehensive  to  carry  tba  titit  tl 

■ (••" 


quect  part  of  the  patent,  fnll  powara  a 
emment,  civU  and  militarr.  In  and  ow  tm 
territory,  are  granted  to  tha  duka,  '^da  Ma, 


deputies,  aganta,  and  aaaigns,'* 
an  ap)>eal  to  the  king  In  favor 


IK^ 


ISO 
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Ou  tlM  IStb  of  Awn,  1T02,  tlw  tw«iit7-foDr 
proprietor!  of  East  Naw  Jantj,  "aufgnftM  of 
tho  Duka  of  York,"  •nrranderea  to  Anne,  tben 
Queen  of  England,  the  poweis  of  government 
granted  in  the  patent  from  the  king,  vhich  lur- 
render  waa  made  in  the  very  temu  of  the 
grant  In  the  patent;  and  that  •■urendar  ao 
made,  waa  accepted  b^  the  qnMm  tiro  daji 
•iter  It  waa  made. 

Uuder  thia  atate  of  facta,  not  controrerted, 
the  questiona  In  tbia  caae  are  made : 

Firat.  Could  the  Kins  of  England,  tn  con- 
formity with  the  lav  of  nationa  and  the  lawa 
of  England,  convey,  in  the  year  1664,  to  a  aub- 
lact  of  hia  realm  a  valid  title  to  landa  covered 
by  the  water  of  baya,  rivera,  or  arma  of  the 
iea,  where  the  tide  ebba  and  flow*,  in  the  proT' 
ince  of  New  Jersey  T 

The  lawa  of  nature  and  nationa  eatabUah  the 
following  propositions,  pertinent  t«  this  quea- 

1.  Every  nation  la  the  proprietor  as  well  of 
the  riven  and  seas  as  of  the  lands  within  ita 
territorial  llmita.  Tattel'a  Law  of  Nations, 
120,  aec.  266. 

E.  The  sea  itaelf,  to  a  certain  extent,  and  for 
certain  purposea,  may  be  appropriated  and  be- 
come eicluaive  property  as  well  aa  the  land. 
VatUl,  127,  sec  287)  Rntherford,  book  1,  eh.  6, 

S.  The  nation  may  dispose  of  the  property 
in  its  posaeasion  aa  H  pleasea;  may  lawfully 
alienate  or  mortgag*  it.  Vattd,  117,  see.  261, 
262. 

4.  The  nation  may  invest  the  soverdgn  with 
the  title  to  its  property,  and  thus  confer  upon 
him  the  righta  to  alienate  or  mortgage  it.  Vat- 
tel,  117,  aec-  261,  262. 

The  laws  of  England  establish  the  following 
propoaitioos  material  to  thia  point:  First,  the 
common  law  of  England  vests  in  the  king  the 
title  to  all  public  property.  1  Black.  Com. 
eh.  8,  2SS,  299;  2  Black.  Com.  IS.  261,  262i 
Eargrave'a  Law  Tracts,  de  Jure  Uaris,  ch.  4, 
10,  11,  12;  <  Com.  Dig.  title  Prerogative, 
400*]    '60;   b  63,   Tenure,   S37;    S   Com.   IHg. 


title  Navigation,  lOT ;  S  Coke's  Beports,  8,  109. 

2.  A  subject  may  aoqmre  the  property  of 
Bavisable  rinn  and  the  soil,  and  of  spedflc 
localiticB  In  the  sea  itaelf,  by  grant  or  preacrip- 
ilon,  aa  he-  may  many  other  prarogatiTe  ririits 
of  the  king  of  «  like  character;  and  the  king 
may  make  all  these  grant*  to  «  subject.  Har- 
gTave'a  Law  Tracts,  de  Jure  Uarls,  ch.  4,  11, 
Is,  ch.  S,  17,  18;  Palmer  *.  MnlUgan,  S  Gaines' 
Sep.  SIS,  810;  Th*  People  v.  PUtt,  IT  Johns. 
Bep.  les. 

The  Massachuaetta  eases  equally  reeogrdxc 
the  authority  of  the  law  tracts  in  that  State. 
So,  too,  are  the  decisions  in  other  States.  1 
Pick.  Rep.  ISO;  2  Conn.  Bep.  481;  2  Knney's 
Bep.  478; 

As  it  baa  been  said  that  no  grants  of  naviga- 
ble riven,  and  the  soils  and  fiaheries  thereof, 
have  been  made  since  Magna  Charta,  the  fid- 
lowing  referencea  are  made:  Darr.  Bep.  166; 
Doneml  v.  Hamilton,  S  Ridgeway'a  Parliamen- 
tary Cases,  279-328. 

Other  authorities  of  BngHah  elemantary  an- 
thon,  and  English  adjudged  cases,  sustain  Lord 
Bale  in  the  positions  that  the  subject  can  ac- 
■uire  these  righta,  and  that  the  king  has  a  right 
to  make  Um  granta,  JAd  haa  bosn  aceuatomed 


to  make  them.  1  Black.  Com.  CSS;  S  Cruise's 
Dig.  46,  aec  10,  tit.  54,  King's  Grant;  S 
Cruise's  Dig.  262;  Carter  v.  Uurcat,  4  Burr. 
Rep.  2163;  8.  G.  2164,  2166;  1  Mod.  Rep. 
106;  S  Com.  Kg.  108,  tit.  Navigation;  6  Com. 
Dig.  6S,  tit.  Prerogative;  4  Coke's  Rep.  part 
7,  p.  10;  Ballbrook  v.  Gooden,  2  Burr.  1768. 
All  the  following  authorities  of  a  date  later  than 
the  publication  of  Eargrave's  Tracts  give  to 
them  the  highest  authority:  Th*  Banker's 
case,  Skinnei^  Rep.  601,  The  Mayor  of  Oxford 
V.  Richardson,  4  Dumford  &  East.  430,  S  Burr. 
2Sfi;  6  Modem,  666;  8  Barnwell  &  Cresswell, 
876;  2  Boa.  ft  PulL  472.  6  Barnwell  &  Cresswell, 
268.  American  cases  sustain  the  right  of  the 
Idng  to  make  sucfa  granta.  2  Binney's  Rep. 
476;  4  Mass.  Rep.  144,  522;  1  Pick.  180;  8 
Johns.  Rep.  367;  6  Johns.  131;  17  Johna.  106; 
20  Johns.  DO;  1  Conn.  Bep.  284;  T  Conn.  Rep. 
486;  2  Conn.  Bep.  481)  1  Harr.  A  hTH.  Rep. 
564;  8  Wheat.  677-607. 

Mr,  Wright  proceeded  to  examine  the  cases 
cited  for  the  plaJntiffa  in  error  in  support  of 
the  principle*  contended  for  by  them.  He  ar- 
gued that  none  of  those  eases  impugned  the 
doctrine  he  had  claimed.  Some  of  tne  eases 
were  taken  from  the  civil,  and  not  'from  (*40t 
the  common  law,  to  which  only  the  parties 
must  look  for  tJie  principles  to  govern  the  con- 
troversy. The  difference  between  the  dvU 
and  common  law  rights,  and  between  the  com- 
mon law  and  the  civil  law,  are  laid  down  by 
Bracton.  BamweU  t  Cresswell,  200,  292,  203, 
300,  311. 

Blackstone  (S  Black.  Com.  30)  supposes  that 
Magna  Charta,  ch.  16,  had  restrainea  the  kin^ 
from  granting  free  fishery;  by  which  he  evi- 
dently intends  "ezdusivs  fishery,  in  narigable 
waten,  when  the  soil  is  In  the  king;"  but  be 
says  it  is  different  aa  to  several  fishery,  because 
that  must  either  be  In,  or  be  derived  horn,  the 
owner  of  the  soil. 

The  kings  of  England,  then,  bad  the  right,  br 
the  lawa  of  nationa  and  the  laws  of  England, 
at  least  until  tbe  statute  ot  1  Anns,  In  the  year 
1701,  to  grant  in  fee,  to  a  subject,  the  crown 
landa  and  various  royal  franchises,  portions  of 
the  property  and  inheritance  of  the  crown, 
within  tne  realm;  and  the  subject  could  take^ 
and  enjoy,  in  (uU  prc^riety,  ae- 

*   *^e  lands  and  franchises 

lie  •overeign. 
ly  be  necessary  to  resort  to  ar- 
gument or  authority  to  prove  that  the  power  of 
the  king  to  make  granta  to  his  subjects,  either  of 
lands  or  franchises,  in  th*  waate  and  wildemea* 
province  of  New  Jersey,  in  1664  or  1674,  waa 
at  least  as  extensive  aa  tbe  power  he  then  poa- 
SMsed  to  make  aimilar  granta  within  the  realm 
of  England. 

Still  it  ha*  been  objected  that  the  title  of  the 
defendant  In  error  Is  not  suatainad  by  these  au- 
thorities, and  the  principles  they  eetabliah;  be- 
eauM  it  is  said  tbe  power  of  the  king  to  grant 


him  upon  feudal  principles,"  and  does  not  ex- 
tend to  the  public  property,  to  property  held 
"by  virtue  of  bia  prerosative,"  in  which  way 
only  it  is  alleged  he  hold*  "the  allodium  of  the 
soli  of  the  navigable  river*  and  the  sea.*  Th* 


SurBKiat  Coma  cr  th*  Dn 


to  tu*fc«  Hm  grut,  or  th»  rl^t  of  tha  snbj«ct 


t  of  the  titla.  ated,  3  CruiM'a  IXg. 
£44,  tit.  Franchise,  sec.  I;  e  Cruiie,  48,  tit. 
King's  Grant,  sec.  T)  2  Blaclc.  Com.  2061  4 
Burr.  Rep.  2165. 

40I*]  This  objeetton,  however,  hms  no 
foundation  In  the  Bnglieh  common  Uw,  but  te 
•ntirelr  subveruve  of  one  of  its  oldest  and  best 
Mttled  prindplM.  The  king  holds  nothing  as 
"l^rate  property,"  but  ererjthiiig  in  jure  cor- 
miB.  Even  that  which  was  his  private  property 
before  be  was  Idn^,  the  moment  the  crown  de- 
scends upon  him,  »  held  jure  coronce,  and  not 


A  second  objection  U,  that  bv  chapters  16 
•ad  23  of  tha  statute  of  Magna  Charta,  adopted 
t^  the  Eiug  and  Parliament  of  England  In  the 
ninth  year  of  the  reign  of  Henrr  in.,  A.  D. 
18S4-S,  the  power  of  the  Idng  to  grant  the 
•oil  of  navigable  rivers,  porta,  havens,  and 
arm*  of  the  sea,  waa  restrained,  and  the  exer- 
cise of  it  aa  to  new  grants  entirely  prohlUted, 
•0  that  any  such  grants,  made  sulnequent  to 
that  etatnte,  are  contrary  to  its  provisions,  and 
therefore  void. 

This  objection  admlU  of  aevaral  very  oaBel» 
^TB  answers:  but  the  one  which  seems  to  pre- 
salt  itself  ae  Bret  in  order,  u  if  sound  it  must 
be  in  importance.  Is 

1.  That  neither  of  these  chapters  of  Magna 
Charta  relate,  at  all,  to  the  title  of  the  soil  upon 
which  they  act,  or  contain  any  prohibiflon 
whatever  against  granti  of  stril  anywhere, 
either  by  the  eovereign,  or  •  subject.  They 
K«rely  in  the  broadest  construetitnii  which  any; 
one  has  aought  to  give  to  them,  prescribe  and 
restrain  the  use  of  the  soil  of  the  banks  and 
beds  of  rivers,  aa  It  relates  to  obstructions  to 
navigation  and  fishing;  and  that  equally 
whetner  the  propriety  of  that  soil  be  in  a  sub- 
ject or  in  the  king. 

This  position  will  not  be  obviated.  If  the 


waters  which  cover  the  premieee  in  question 
was  seeured  to  all  the  eubjeete  of  the  king,  and 
has  passed  to  the  people  of  the  State  of  New 
Jersey;  beeauae  the  plaintiffs  In  error  do  not 


defend  under  any  such  claim  of  common  right, 
but  under  a  title  in  the  State  of  New  Jersey, 
adverse  to  the  title  of  the  defendant  in  error, 
•ad  by  virtue  of  which  they  claim  a  several 
tbbery,  the  right  to  put  tlie  waters  and  banka 
In  defense,  to  put  down  wears  thereon,  not  ob- 
stmcting  the  navigation,  and  to  exclude,  for  • 
40S*]  *term  of  years,  all  the  other  inhabitants 
of  New  Jersey  from  taking  fish  there. 
2.  Another  answsr  to  uis  objection  is,  that 


for    which    the    Parliament    which 

passed  it  was  the  local  Legislature,  unless  sub- 
sequently expressly  extended  to  the  oolonies  by 
eompetent  authority. 

1.  This  is  shown  upon  the  fsoe  of  the  statute 
Itself.  Tbe  preamble  contains  this  language, 
ated.  Coke's  Institutes,  part  1,  Vol.  L  p.  1, 
English  ed.  1817. 


Mr.  Wri^t  also  dted  f  Bbwk.  Osa.  W; 
Crulse'e  Digest,  261,  title  Franchlss;  Duke  oi 
Somersett  v.  Fogwell,  t  Bam.  &  Oess.  87S;  1 
SUtutes  of  Great  Britain  and  Ireland,  S7»,  711, 
Vol.  IL  218,  242,  044,  BSSt  7  Coke's  Rep.  put 
18,  p.  3G,  3a. 

It  is  believed  that  both  the  objections  above 
enumerated  are  effectually  dlapoeed  of  l^  tlM 
eODsiderations  and  authorities  presented,  and 
that  the  propoeition  before  arrived  at  is  fully 
esUblidi^  vis.:  "That  tbe  Ein{;  of  EngUnd 
had  the  ri^,  l>y  the  lawe  of  nations,  and  U>e 


subject,  the  crown  lands,  and  varions  royal 
franchises,  portions  of  tbe  property  and  inher- 
itance of  the  crown,  within  tbe  reum;  and  the 
subject  could  take,  hold,  possoss,  and  enjoy  in 

fuUr" ' " '"  ■ -" 


erelgn.* 
This  c 


court  has  adopted  thess  prindptea,  •• 
to  tbe  power  of  the  kmg  over  bis  distant  and 
conqueied  dominions;  and  has  applied  them  to 
the  American  colonies,  especially  so  far  as  they 
relate  to  grants  of  the  soil  of  this  country,  in  a 
great  variety  of  decisions.  One  of  tbe  leading 
eases.  If  not  the  moat  so.  Is  that  of  Johnaoo  v. 
M'Intosh,  In  which  the  opinion  of  the  court 
was  pronounced  by  the  Iste  Chief  Justice  Mar- 
shall. Johnson  v.  Vlntosh,  8  Wlieat.  Bep. 
B43,  B73,  S74,  606,  697. 

Whatever  then  may  have  been,  or  may  be 
the  power  of  tbe  King  of  Gngland  to  grant 
lands  within  the  reelm,  it  Is  believed  the  main 
question  with  which  this  argument  commenced 
may  now  be  safely  answered:  That  the  King 
of  Enstand,  in  conformity  'with  the  t*4V4 
laws  o?  nations  and  the  laws  of  England.  ooaM 
convey,  in  the  year  1664,  t«  •  subject  of  his 
realm,  a  valid  title  to  liknds  covered  by  the 
wat^  of  bays,  rivers,  and  arms  of  tbe  sea, 
where  the  tide  ebbe  and  flows,  in  the  then 
province  of  New  Jersey;  and  that  the  courts  of 
the  United  Statea  cannot,  according  to  tbe  weli- 
establishsd  Brindples  of  the  laws  of  nations,  of 
the  laws  of  England,  and  of  the  lawa  of  tlw 
United  Statea^  as  applicafals  to  grants  of  bad 
within  the  United  States,  pronounce  sneb  a 
conveyance  void,  for  tbe  want  of  constitutional 
and  legal  power  In  the  king  to  make  the  grant. 

Second.  The  next  question  Is,  do  the  letters 
patent  from  the  king  to  the  Duke  of  York, 
found  in  the  special  verdict.  In  fact  eonvt^  th* 
premises  ehdmed  bv  the  defendant  In  tnw; 
and  to  recover  which  this  action  Is  brought  t 

This  inquiry  must  be  answered  prindpaUy 
from  the  letters  patent  themselves,  and  in  tliem 
ars  found  the  following  grants: 

Mr.  Wright  re*d  the  charter  from  King 
Charles  IL  to  the  Duke  of  York,  as  stc 
forth  In  the  special  verdict;  and  dt«d  oa 
the  construction  of  the  ehartir,  2  Black.  Omb. 
347.  348,  346;  7  OonneotScut  Rep.  186;  Palmer 
V.  Hicks,  a  Johns.  Rep.  133;  7  ConneeUent  Bi^ 
IM,  200. 

These  letters  patent,  then,  do  e^vey  to  the 
Dnke  of  York  the  premises  in  qnestkm  !■  tUs 
suit,  so  far  as  ths  ^opriety  Uiereof  was  vested 
in  the  king  at  ths  time  of  ths  JP^nt.  Under 
these  letters  patent,  the  Duin  of  Yotk  took  and 
held  the  temtory  deserlbsd  and  eniveyed  nnts 
him  In  thr  asme  year,  whsm  ha  assigned  aad 


UU  MAmnm  r  ai.  v.  Thb  L 

^m^tmA  tt«  HIM  to  Lord  BwUa;  uid  Ou- 
tant.  Thaj  thus  beouna  the  ownen  of  the 
■wptrty  »nd  goTanuiMnt,  uid  uarciMd  all 
that  rl^u  in  tlw  mum.  Mr.  Wiifht  then  n- 
tend  to  tha  gnnta  to  the  purobaMn  from 
Loid  Berldejr  and  Cartaret,  a«  atated  if  tha 
Jtay,  aad  to  tks  procMdinga  of  tbe  tweDty-four 
proprietora  of  East  Jtnej,  after  thej  beeanie  tba 
ownen  of  the  territory  and  goTernment.  He 
ettod  Learning  it  Spioer,  103,  77,  118,  OT,  U2. 
Third.  Did  thia  surrender  to  the  Qaea  of 
Ingland  Include,  and  atrrj  with  it,  a  anrrender 

3  the  proprietora  who  made  it,  of  the  propiety 
tha  aoil  eoverad  by  the  watera  of  the  naviga- 
Ua  rirara,  bays,  porta,  havana,  and  anna  of  the 
4VS*]  tea,  within  tlia  territory  'granted  to 
thorn  DBdar  tha  Uttera  pate^  mm  King 
Oarlea  ILT 

I.  Doca  the  deed  of  anrrender,  apon  ita  fiwe, 
ro-ootiTay  the  title  to  and  property  in  that  part 
at  the  territoi^  of  New  Jaraey  in  which  tha 
yramlaea  are  situated!  By  a  reference  to  the 
Aarter,  It  will  be  seen  that  the  power*  of  gor- 
■rnnant  were  granted  by  a  different  fnatrument 
tnm  tliat  of  the  grants  of  the  eoil  and  the  ap- 
portenanee*  to  it.  The  two  elaieea  of  granta 
are  in  nowiae  connected.  Learning  t  Spicer, 
WO  to  615. 


2.  The  pdnt  miut  ariaa  npon  tha  eonatras- 
tion  of  a  legialative  act  of  tha  State,  whou 
court*  liave  gJTen  the  conatruction  relied  upon; 
or  aa  to  what  i*  the  local  law  of  that  8Ute  re- 
lating to  the  title  to  real  property  In  the  given 

i.  The  deeirion  of  the  State  eonrt  npon  the 
point  presented  must  have  remained  ao  long 
and  have  been  eo  uniform  aa  to  authorize  tha 
preeiunption  of  acquieacenea  on  the  part  of  tha 
people  and  authoritie*  of  the  State,  and  to  have 
made  the  dedsione  of  theee  courta  upon  that 
point  a  iettled  and  eatabllshed  nde  of  law,  aa 
to  Utlea  to  land*  within  the  SUta. 

Mr.  Wri^t  then  went  into  a  particular  an- 
amination of  the  eaae  of  Arnold  v.  Mundy,  and 
eonteuded  th*t  the  deddon  did  not  come,  in 
any  manner,  within  the  principlea  he  had  atated, 
and  which  are  austained  bv  the  eaaea  referred 
In  this  examination  ha  dted  Harsrave'a 
Law  Tracta,  de  Jure  Maria,  eh.  1,  pu  Bj  I  Mod. 


legal  Interpretation 

k  eonreyanee  of  a  alngle  Item  of  tha  property 

granted  in  the  flrat  letter*  patent. 

It  i*  denied  that  the  grantor*  in  the  deed  of 
■nrrender  intended  to  lurTender  and  ra-eonvey 
to  the  crown  any  of  tha  ri^ta  of  lotl  or  of 
property  conveyed  to  them  by  the  lettera  patent 
at  King  Chaile*  IL  This  la  ahown  br  the 
tema  of  the  anrrender.  Learning  &  Bpioer, 
as,  M8,  680,  5M,  6S3,  BM,  sgd,  eiS. 

The  reaidua  of  the  argtunent  of  Mr.  Wright 
waa  npon  queatlona  arialng  on  the  charter  and 
anrranoar,  on  which  no  opinion  waa  given  by 
tta  eourt;  and  thia  part  of  the  argument  is 
tharafora  omitted.  The  opinion  of  the  court 
w»»  upon  the  power  of  the  king  to  grant  the 
■oil  aa  claimed  under  the  charter,  by  the  de. 
fnndant  in  error,  holding  imder  the  twenty- 
four  proprietora  of  Eaat  Jeraey,  aa  tha  granteei 
onier  the  Duke  of  York. 

The  last  question  (or  consideration  li  on  the 
etT'tot  of  tha  decirion  of  the  Supreme  Court  of 
Hew  Jereey,  in  the  caae  of  Arnold  t.  Mundy, 
rqiorted  In  1  'HaUted'a  ReporU,  I.  Doe*  that 
draaion  bind  thia  court  In  the  preaent  eaaeT 

Hie  principal  easea  in  wbieii  thia  qneatioi 
luta  be^  raised  and  considered  or  dedded  ii 
this  eourt,  are  the  following;  M^een  t.  De 
Uncy,  B  Cranch,  22;  Polk's  Leaaae  t.  Wandall,  9 
Osnch,  B7:  Thateher  t.  Powell.  6  Wheat.  110; 
BU^t^  Leaaea  t.  Roohatter,  7  Wheat.  BSS;  IMy 
T.  Jamea,  8  Wheat.  106;  Elmendorf  t.  Taylor, 
1«  Wheat.  IBZ,  II  Wheat.  Ml;  It  Wheat. 
mi  1  Peter*,  S71. 

na  principles  deduciUe  from  these  ded- 
■hma,  and  which  are  to  gOTera  the  application 
ttl  the  rule,  would  aeem  to  be  tha  following: 
408*]  '1.  That  the  point  presented  to  this 
Murt,  and  upon  wliich  its  decision  1*  invoked, 
dtall  be  identical  In  lubetance  and  In  law  with 
tke  pcnnt  presented  to  and  decided  by  tha  State 
eourta,  whose  deciaions  are  relied  upon  aa  bdng 
Oa  gidda  to  tUa  court. 
J0  lb  0A 


lOS. 

Upon  this  point,  after  tha  examination  of  tha 
oaae,  he  *aid: 

For  each  and  all  of  theae  reaaona,  the  deci* 
aion  of  the  Supreme  Court  of  New  Jeraey  in  tba 
case  of  Arnold  v.  Mundy  cannot  be  considered 
as  establishing  a  rule  of  law  as  to  real  property 
In  that  State,  binding  npon  this  court  in  the 
dedeion  of  thl*  cause.  Wilkinson  t.  Leiand 
et  al.  2  Peters,  666;  Hind  et  ux.  *.  Tattler, 
6  Peters,  401.  After  the  anatyal*  of  the  report 
of  that  case,  which  haa  been  before  made,  ft  is 
believed  that  tUs  court  wiU  follow  the  rule  l^d 
down  in  the*e  two  oases,  and  aay  that  the  CSr- 
cnlt  Court  of  New  Jersey,  la  the  eaae  la  qnea- 
tlon,  waa  bound  to  decide,  aa  the  State  courta 
ought  to  have  decided  the  aame  great  qneationa. 


Mr.  C9def  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  case  I*  brou^t  here  by  writ  of  error 
from  the  Grcuit  Court  of  the  United  State*  for 
the  District  of  New  Jera^.  It  waa  fully  ar- 
gued at  the  laat  term.  But  it  wm  not  then 
dedded  'because  the  important  priiid-  [*4*T 
plea  involved  in  It  made  It  proper  that  tha  aaaa 
should  be  heard  and  determined  by  a  full  COtlrtj 
and  aa  aome  of  the  jnstleea  were  not  preaent  at 
the  former  hearing,  a  re-argument  was  ordered. 
In  pursuance  of  this  order,  it  has  been  agidn 
elaborately  dlecussed  by  eonnsel;  and  having 
been  carefully  considered  b;r  the  eonrt,  I  am 
instructed  to  deliver  their  opinion. 

The  questions  before  ua  arise  upon  an  action 
of  ejectment.  Instituted  by  the  defendant  in 
error,  who  waa  the  plaintiff  in  the  court  below, 
to  recover  one  hundred  aeraa  of  land,  covered 
with  water,  situated  in  the  township  o<  Perth 
Amboy,  in  the  State  of  New  Jersey.  At  the 
trial  in  the  Circuit  Conrt,  the  jury  found  a  ape- 
dal  verdict,  setting  forth,  among  other  thlnn, 
that  the  land  claimed  lies  beneath  the  navlgaua 
watere  of  the  Karit-Ji  River  and  Bay,  where 
the  tide  ebba  and  flows.  And  it  appears  that 
the  i»lncip«'  matter  In  dispute  Is  tne  ririit  to 
the  oyster  fishery  In  the  pntilic  rivers  and  bay* 
of  Beat  New  Jeraey. 
I    The  f  U.lnaS  w^M  ViKte  w^^m  *&«  ^"^^^^ 


SoPBEifB  CousT  at  ram  Uhize)  Statu. 


p»iitod  b^  ClurlM  n.  to  hii  brother  tba  Duke 
of  York,  m  16M  and  1674,  for  the  purpoM  of 
•tubliiig  bin  to  plant  a  eolony  oo  this  conti- 
Deut.  The  Uat -mentioned  grant  is  preeieely 
■imilar  to  the  former  in  everj  respect,  and  waa 
made  for  the  purpose  of  removing  doubta 
which  bad  than  arlaen  aa  to  the  validity  of  the 
Ant 

The  boundaries  io  the  two  charters  are  the 
•ame,  and  they  embrace  the  territory  which 
now  forma  tM  State  of  New  Jera^.  The 
part  of  this  territory  known  as  East  New  Jer- 
•ejr,  afterwards,  by  sundry  deeds  and  convey- 
ances, which  it  la  not  necessary  to  enumerate, 
was  transferred  to  twenty-four  persona,  who 
were  called  tha  proprietors  of  East  New  Jeraeyi 
wbo  by  the  terma  of  the  granta  were  invested, 
within  the  portion  of  the  territory  conveyed  to 
tiiem,  with  all  the  righta  of  property  and  gov- 
amment  which  had  been  onginally  conferred 
on  tbe  Duke  of  York  by  the  lettera  patent  of 
the  king.  Some  serious  difficulticB,  however, 
took  place  in  a  short  time  between  these  pro- 
prietors and  the  British  authorities;  and  after 
eoma  negotiationa  upon  the  subject,  they,  in 
1702,  surrendered  to  the  crown  all  the  powers 
of  government,  retaining  their  righta  of  private 
property. 

Thtt  detendant  in  error  clalma  the  land  cov- 
ered with  water,  mentioned  in  the  declaration, 
408*]  by  virtue  of  a  survey  msde  in  1834,  'un- 
der the  authority  of  the  proprietor*,  and  duly 
recorded  in  the  proper  office.  And,  if  they 
were  authoriied  to  make  this  grant,  he  is  en- 
titled to  tha  premises  as  owner  of  tha  soil,  and 
has  an  exclusive  ri^jht  to  the  fishery  in  ques- 
tion. The  plaintiff  in  error  also  claims  an  ex- 
clusive right  to  take  oysters  in  the  same  place; 
and  derive!  his  title  under  a  law  of  the  State  of 
New  Jersey,  passed  In  1S24,  and  a  aupplement 
thereto,  paMed  in  the  same  year. 

The  point  in  dispute  between  the  parties, 
therefore,  depends  upon  the  construction  and 
legal  effect  of  the  letters  patent  to  the  Duke  oif 
York,  and  of  the  deed  of  surrender  subsequent- 
ly made  by  the  proprietor*. 

The  letters  patent  to  the  duke  Included  a 
vary  large  territory,  extending  along  the  At- 
laalie  coast  from  the  river  St.  Croix  to  the  Del- 
aware Bay,  and  containing  within  it  many  nav- 
Stble  rivara,  Itays,  and  arms  of  the  sea;  and 
ter  granting  the  tract  of  country  and  islands 
therein  described,  "to&ether  with  all  tbe  Unds, 
islauda,  soils,  rivers,  harbors,  mines,  minerals, 
quarries,   woods,   marshes,   waters,   lakes,   flsh- 


eatate,  ri^ht,  title,  Interest,  benefit,  and  advan- 
tage, claim,  and  demand  of  the  king,  in  the 
mii  land  and  premises;"  tha  letters  patent  pro- 
ceed to  eonfer  upon  Idm,  his  heirs,  deputies, 
aganta,  eonunissionera,  and  assigns,  the  powers 
ofgo^ -"" -■---.-      ... 


of  Bovemment,  with  a  proviso  that  the  statutes, 
mwnaiKea,  and  proceedings,  established  by  his 
authority  ahonld  "not  be  contrary  to,  but  as 


from  any  judgment  or  sentence  which  might  be 
fivea  ta  tAa  colony,  and  authoridnc  tbe  dnke, 

lais 


his  heirs  and  iadgns,  to  lead  and  traiuport  ort 
of  any  of  the  realma  of  the  king  to  the  oomtiy 
granted,  all  such  and  io  many  of  hie  aubjeeta 
or  strangers  not  prohibited,  or  under  restrxint, 
who  would  become  the  loving  aubjecta'  of  tha 
king,  and  live  under  his  allegiance,  and  who 
should  willingly  accompany  the  duke,  his  hsita 
aod  assigns." 

Tbe  right  of  the  king  to  make  this  grmnt, 
with  all  of  its  prerogativea  and  powers  of  gov- 
ernment, cannot  at  this  day  be  questioned. 
'But  in  order  to  enable  us  to  determine  [*4«t 
the  nature  and  extent  of  the  interest  which  it 
conveyed  to  the  duke.  It  is  proper  to  inquire 
inio  the  character  of  the  right  eiaimed  by  tka 
British  orown  in  the  country  discovered  by  its 
subjects,  on  this  oontinent;  and  the  priuciplea 
upon  which  it  was  parceled  out  and  granted. 

The  English  possessions  in  America  were  not 
clsimed  by  right  of  conquest,  but  by  right  of 
discovery.  For  according  to  the  pnnciplea  ol 
international  law,  as  then  understood  by  tbs 
dviliied  powers  of  Europe,  the  Indian  tribea  iB 
tbe  new  world  were  regarded  as  mere  tempo- 
rary occupants  of  the  soil,  and  tbe  abeolute 
righte  of  property  and  dominion  were  held  t« 
belong  to  the  European  nation  by  which  ai^ 
particular  pc^ion  of  the  country  waa  Srat  dia- 
covered.  Whatever  forbearance  may  have 
been  sometimes  practiced  towarda  the  unfor- 
tunate aboriginies,  either  from  humanity  or 
policy,   yet   the   territory   they   occupied 


di8p<»ed  of  by  tbe  governmeuts  of  Europe 
at  their  pleasure,  aa  if  it  had  been  found  with- 
out Inhabitanta.      Tbe  grant  to  the   Duke  of 


Ifork,  therefore,  was  not  of  lands  won  by  tit* 
sword)  Bor  were  the  nvemment  or  lawa  ha 
waa  authorized  to  eetablish  intended  for  a  eoa- 
quered  people. 

The  country  mentioned  in  the  letters  patent 
waa  held  by  the  klog  in  his  publie  and  regal 
character  aa  the  repreaeutative  of  the  nation 
and  in  truat  for  tuan.  The  discoveries  made 
by  persons  acting  under  the  authority  of  the 
government  were  for  the  benefit  of  the  nation; 
and  the  crown,  according  to  the  principlea  oj 
the  British  constitution,  waa  the  proper  organ 
to  dispose  of  the  pubUo  domains;  and  uprai 
these  principles  rest  tbe  various  (barters  and 
grants  of  territory  made  on  this  continent. 
The  doctrine  upon  this  subject  ia  clearly  stated 
in  the  case  of  Johnson  v  M'Intosb,  B  WImL 
505.  In  that  case  the  court,  after  stating  it  to 
be  a  principle  of  universal  law  that  an  nnin- 
habited  country,  if  discovered  by  a  number  of 
individuals  who  owe  no  allegiance  to  any  gov- 
ernment, becomes  the  property  of  the  discover- 
crs,  proceed  to  say  tbat,  "If  the  diseovery  be 
made  and  poeses^on  taken  under  the  authorit; 
of  an  existing  government  which  is  acknowl- 
edged by  the  emigranta,  it  ia  supposed  to  bo 
equally  well  settled  that  the  discovery  is  made 
for  the  benefit  of  the  whole  nation;  and  the  va- 
cant soil  ia  to  be  disposed  of  by  tttat  organ  of 
the  government  which  has  the  constitutional 
power  to  dispose  of  the  'national  do-  [*41V 
minions;  by  that  organ,  in  which  all  territotj 
is  vested  by  law.  According  to  the  theory  of 
the  British  constitution  all  vacant  lands  are 
vested  in  the  orown  as  representing  tbe  nation 
and  the  exclusive  power  to  grant  them  ia  «d- 
mitted  to  reside  In  the  crown,  aa  a  branch  of 
the  royal  prerogative.  It  haa  been  already 
PMan  It, 
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■howB  that  this  principle  wm  aa  full;  reeog- 
nited  In  America  aa  lb  the  bland  of  Great 
Britain." 

Thii  being  the  principle  upon  which  the 
charter  in  question  was  founded,  by  what  Tulei 
Ai^t  it  to  be  coQBtruedT 

We  do  not  propose  to  meddle  with  the  point, 
which  wu  very  much  dlecuaied  at  the  bar,  aa 
tA  the  power  of  the  king  mnce  Uagnft  Charta 
to  grant  to  a  Bnbject  a  portioil  Of  tn«  soil  car- 
tnd  hy  the  narigable  watere  of  the  kincdom, 
SO  as  give  him  an  immediate  and  exclusive 
risht  of  fishery,  either  for  ihell  fish  or  floating 
flan  within  the  limits  of  hia  grant.  The  ques- 
tion is  not  free  from  doubt,  and  the  authorities 
nferred  to  In  the  English  books  cannot,  per- 
hape,  be  altogether  reconciled.     But  from  thi 


terall,  C  Bam.  A  Aid.  £87,  2M,  304,  SD9,  and 
tn  the  case  of  The  Duke  of  Somersett  v.  Fogwell, 
S  Bam.  St  Cress.  883,  884,  the  question  must  be 
regarded  as  settled  in  England  against  the  right 
of  the  Idng  since  Magna  Charta  to  make  such  a 
grant.  The  paint  does  not,  however,  arise  in 
thlt  case  unless  it  shall  first  be  decided  that  In 
the  grant  to  tlie  Duke  of  York  the  king  in- 
landed  to  sever  the  bottoms  of  the  navigable 
waters  from  the  prerogative  powers  of  govern- 
ment conferred  by  the  same  charter;  and  to 
eonvert  them  Into  mere  franchises  io  the  hands 
of  a  subject,  to  be  held  and  uaed  as  his  private 
property.    And  we  the  more  willingly  forbear 


the  United  States.  Por  when  the  Revolution 
took  place  the  people  of  each  State  became 
themselves  aovereign;  and  in  that  character 
hold  the  absolute  right  to  all  their  narigable 
waten  and  the  soils  nnder  them  for  tbeir  own 
common  use,  subject  only  to  the  rights  rinee 
■nrrendered  by  the  Constitution  to  the  general 
government.  A  grant  made  by  tbeir  authority 
must  therefore  manifestly  b«  tried  and  de- 
termined by  dilTerent  principlea  from  those 
which  apply  to  grants  of  the  British  crown, 
411*]  'when  the  title  i*  held  by  a  alngla  Indi- 
vidual in  trust  for  the  whole  nation. 

Neither  is  it  necessary  to  examine  the  many 
waea  which  have  been  cited  In  the  argument  on 
both  rides,  to  show  the  degree  of  strictness  with 
which  grants  of  the  king  are  to  be  construed. 
The  decisions  and  authorities  referred  to  apply 
more  properly  to  a  grant  of  some  prerogative 
right  to  an  individual  to  be  held  by  him  as  a 
franchise,  and  which  is  Intended  to  become 
private  property  in  hIa  hands.  The  dominion 
and  property  in  navigable  waters,  and  In  the 
UndB  nnder  them,  being  held  by  the  king  aa  a 
public  tmat;  the  grant  to  an  indiridual  of  an 
■xelnrive  flibery  In  any  portion  of  it,  is  so  much 
teken  from  the  common  fund  Intrusted  to  his 
flare  for  the  common  benefit.  In  such  cases, 
whatever  doe*  not  pass  by  the  grant,  still  re- 
tnaJns  in  the  crown  for  the  benefit  and  advan- 
tage of  the  whole  community.  Grants  of  that 
deacriptlon  are  therefore  construed  strictly — 
and  it  will  not  be  presumed  that  he  intended  to 
part  from  any  portion  of  the  public  domain, 
nnlesB  clear  and  especial  words  are  used  to  de- 
note it.  But  in  the  case  before  us,  the  rivers, 
bays,  and  arms  of  the  sea,  and  all  prerogative 
righta  within  tht  limits  of  the  charter,  undoubt- 

j0  i^^a. 


edly  passed  to  the  Duka  of  Tork,  and  wan  la- 
tend^  to  pass,  except  those  saved  in  tbe  letter* 
patent.  The  words  uaed  evidently  show  tUa  In- 
tention ;  and  there  is  no  room,  theref oro,  for  the 
application  of  tbe  rule  above  mentioned. 

The  questions  upon  this  charter  an  very  Af' 
ferent  onea.  They  arei  Whether  the  domlnloa 
and  propriety  in  the  navlgaUa  waters,  and  in 
tbe  soils  under  them,  passed  ae  a  part  of  tba 
prerogative  rights  annexed  to  the  pMitleal  pow- 
ers cDuferred  on  tha  duke.  Whether  In  hia 
hands  tbey  were  Intended  to  be  a  trust  for  tba 
common  use  of  the  new  community  about  to  ha 
eatablisbedj  or  private  property  to  be  parceled 
out  and  sold  to  Individuals,  for  hia  own  ben- 
efit. And  in  deciding  a  question  like  this,  w* 
must  not  look  merely  to  the  strict  technical 
meaning  of  the  worda  of  the  letters  patent.  The 
laws  and  institutions  of  England,  the  history  <rf 
the  times,  the  object  of  the  charter,  the  con- 
temporaneous construction  given  to  It,  and  tha 
usages  under  it,  for  the  century  and  more  wUcb 
has  since  elapsed,  are  all  entitled  to  considera- 
<: —  .„j  ~..~i,t      ii  {,  „Qt  ^  j5g(j  conveying 

Iireted  by  tt"      ' 
eacription. 

'an  instrument  upon  which  was  to  1m  [*4ia 
founded  the  institutions  of  a  great  political 
community;  and  in  that  light  it  ahould  ba  la- 
garded  and  construed. 

Taking  this  rule  for  our  guide,  we  can  enter- 
tain no  doubt  as  to  the  true  construction  of  these 

pose  of  enabling  the  Duke  of  York  to  eataMieb 
a  colony  upon  the  newly  discovered  continent, 
to    be    governed,    as    nearly    aa    circumstances 


signs,  were  to  stand  In  the  place  of  tba 
king,  and  adminiater  the  government  according 
to  the  principles  of  the  British  constltutJon. 
And  tbe  people  who  wera  to  plant  this  colony, 
'  '     '  ....,--1  boor  over  which  M 

of  Great  Britain,  ae- 
customed  to  be  governed  aeeordlng  to  Ita  uaagea 

It  ia  said  hv  Hale  In  bis  TreaUaa  de  Jnr* 
Uaris  [Hai^.  Law  Tracta,  11),  when  speaking 
of  the  navigable  watera,  and  the  sea  on  the 
coasts  within  the  Jurisdiction  of  tba  British 
crown,  "that  although  tha  Idng  la  tbe  owner 
of  this  great  coaat,  and,  aa  a  consequenas  of  hia 
propriety,  hath  the  primary  right  of  fishing 
in  the  sea  and  creeks,  and  arms  thereof,  yet 
the  oommon  people  of  England  have  regularly 
a  liberty  of  flahing  in  the  aaa,  or  creeks,  or  arma 
thereof,  as  a  public  common  of  piscary,  and 
may  not,  without  injury  to  their  rig^t,  ba  M- 
straincd  of  it,  unless  in  auoh  places,  ereeka,  or 
i«ible  rivers,  where  either  the  Idng  or  some 
particular  subject  hath  ^ined  a  propviaty  ^> 
elusive  of  that  common  liberty." 

The  principle  here  aUted  by  Hale,  aa  to  "tbe 
pnblic   common   of   piscary"   belonging   to  the 

amon  people  of  England,  Is  not  questioned 
,  any  English  writer  upon  that  sufajeot.  The 
point  upon  which  different  opinions  have  been 
expressed.  Is  whether  rince  Uagna  Charta, 
''either  the  king  or  any  particular  anbjeet  can 
jain  a  propriety  exclnaiva  of  the  oommon  lib- 
erty."   For,  undoubtedly,  rights  of  fishery,  ex* 


cltttiva  at  tiw  cmaiwnL  WEMtVf ,  w«  vh  "0 


411 


Bxjnaa  Conn  cr  tu  Unh^  Bttrwrn, 


htXA  mi  ta]ttjtA  bf  prlTst*  IndirldiuJa  ■uuUt 
«iident  gTMttt.  But  the  exiitaiice  of  •  doubt 
••  to  the  right  of  th«  IcinK  to  nuke  such  a  gnat 
after  Maguk  Ch&rta,  would  of  itself  show  how 
fixed  h*M  been  the  policy  of  tlwt  government 
tn  thie  aubjeet  for  tu  lut  ais  hundred  jeanj 
"~     id'howearefullyit -hu 
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•  preHTTM  thi« 


I  right  for  the  benefit  of  the  public 
ABQ  tiNra  u  nothlnf  in  the  ehutet  before  ns 
iadieKtlng  that  k  different  and  opporite  line  of 
pelh)'  me  deeigned  to  be  adopted  in  that  colo- 

£.  On  the  eoatnij,  after  enumerating  in  the 
nae  herNubefon  quoted,  aome  of  the  prerog- 
ative ri^ta  annexed  to  the  eratm,  but  not  all 
<rf  them,  gmaraf  word*  are  need,  conTcyiug  "all 
the  eatat^  ri^t,  title,  intereat,  benefit,  advan- 
taga,  elaJm  and  demand'  of  the  king  in  the 
landa  and  ptemlaee  before  granted.  The  aatate 
.and  ri|^ts  of  tbe  Una  naaaed  to  the  duice  in  the 
•ame  eondition  in  wUch  they  had  been  held  by 

"■ '-i  mon  Um  aai —  ' — *-     Twn.-. 

bj  the  king  aa     .        „ 
Mased  to  tbe  duke  in  the  aama  character.   And 
if  the  word  "ioila"  be  an  appropriate  word  to 


r,  it  la  aasociatad  in  the  ietteia  patent  with 
"oinw  loyalUei,"  and  oonveyed  aa  suoh.  No 
word*  are  naed  for  the  purpoee  of  eeparating 
them  from  the  Jura  regalia,  and  converting 
them  Into  private  property,  t«  be  held  and 

'—'  by  the  dnke,apart  fr<~  ""'  ''' ' 

._    ._9  political  eharacter  i  .     _ 

elotbed  by  the  tame  Inatrument.    Upon  a  dif- 


of  the  { 


ferent  eonitmction,  it  would  have  been  impoe- 
aibia  for  him  to  hare  complied  with  the  condi- 
tiona  of  the  grant.  For  it  waa  ezpreealy  en- 
loined  upon  bun,  aa  a  duty  la  the  government 
M  waa  about  to  establieh,  to  make  it  aa  near 
as  might  be  agreeable  in  their  new  drauButancea 
to  the  lawe  and  atatutea  of  England;  and  how 
Bonld  thia  be  done  If  in  the  charter  itaelf  thii 
high  prarogatlva  truat  waa  eevered  from  the 
f^al  authmityt  If  the  thorei,  and  rivera,  and 
baya,  and  anna  of  the  aea,  and  the  land  under 
them,  Inatead  of  being  held  aa  a  public  tnut  for 
the  benefit  of  the  whole  community,  to  be  freely 


foral 


h  aa  floating  fiah,  had  been  converted 


hj  the  charter  Itadf  into  private  property,  to  be 
parceled  out  and  aold  by  the  duke  for  ua  own 
bdlvidnal  emolumentT  There  la  nothiaft  we 
tUnk,  In  the  terma  of  the  lettara  patent,  ca  In 
the  mupoaaa  for  which  it  waa  granted,  titat 
would  juaUfy  thia  eonitraatioa,  And  ia  the 
hidgment  of  the  eoort,  the  land  under  the  nav- 
kable  waten  pasaed  to  the  grantee  at  one  of 
Wa  n^Itiaa  teetdant  to  the  powere  of  govern- 
■eati  aad  were  to  be  held  by  him  in  the  aame 
maimer,  and  for  the  aame  purpoeaa  that  the 
414*]  aavlgablo  *wat«ra  of  England,  and  the 
aotb  tmdar  them,  are  held  by  the  erown. 

Tbla  (^Inio*  la  eomfirmed  by  referring  to  aim- 
Oar  gianta  for  other  traota  of  oountcy  upon  thia 
•ontmen^  made  abont  the  aame  period  of  time. 
Varioua  other  charten  for  larga  territoriee  on 
the  Atlantle  Coaat  were  granted  by  different 
t  tha  StuBft  c^naaty  to  difi^erent 
Iha  purpoaea  of  aettlement  and  ool- 
.  t  which  the  powera  of  goremment 
were  united  with  the  grant  of  territon.  Some 
of  theae  chartera  very  nearly  reaembled  In  every 
raapeet  the  one  now  in  eoatroverni  and  none 
••14 


of  them,  tt  la  believed,  differed  matariaOy  twvm 
it  In  the  terma  in  which  the  baya,  rivera,  aa4 
arma  of  the  aea,  and  the  aolla  under  them,  were 
eoaveyed  to  the  grantaea.    Yet,  in  no  one  of 


or  floating  flah,  been  eevered  by  the  lettera  pat- 
ent from  the  powen  of  government.  In  aO  at 
them,  from  tha  tlma  of  tlka  aettlement  to  the 
preaent  day,  the  previoua  haUta  and  iiiania  of 
the  colcmiata  have  been  receded,  and  they  have 
been  accuatomed  to  ei^OT,  ia  oommon,  the  bea- 
efita  and  advaatagaa  of  hm  navigable  watera  for 
tbe  aama  purpoaaa,  and  to  tim  aame  extant  that 
they  have  bean  uaad  and  enjoyed  for  centurie* 
in  England.  Indeed,  It  eonld  not  well  have  beea 
otherwiae;  for  the  man  who  first  foinR-d  tha 
Engllah  eettlemmta  eould  not  have  Iteen  ex* 
petted  to  eneonnter  tbe  many  haril^bips  that 
unavoidably  attended  their  emiip^Htioii  to  the 
new  world,  and  to  people  tbe  bank«  of  its  baya 
and  rivera,  if  tbe  land  under  the  water  at  their 
very  doora  waa  liable  to  immediate  appropria- 
tion by  another  aa  private  property;  and  the 
■ettler  upon  the  faat  land  thereby  excluiled 
from  ita  enjoyment,  and  unable  to  take  a  abell 
Hah  from  iti  bottom,  or  faaten  thera  a  atake,  or 
even  bathe  in  ita  watera  withoiA  boeoulu  a 
trespasser  upon  tbe  ri^ta  of  aaothar.  Tha 
uaage  in  New  Jersey  haa,  in  tUa  reapertr  trom 
iti  (vigiual  aettlement  oonfoimad  to  tha  prae- 
tice  of  the  other  charterad  ocdonlea.    And   it 


HI  right  of  flahaiy  In  navigabl< 
which  haa  hemi  ao  long  uid  ao  carefully  guarded 
in  Aiglaad,  and  whiSk  waa  preserved  in  every 
colony  founded  on  tha  Atlanue  bordera,  waa  in- 
tended, la  thia  one  Inatanea,  to  be  taken  away. 
But  wa  aee  nothing  in  the  charter  to  require 
thie  omolurion. 

The  aame  prindplea  upon  which  tba  1*414 
court  hava  decided  upon  tha  construction  of 
the  lettera  patent  to  the  Duke  of  York,  apply 
arlth  equal  force  to  the  anrrender  afterwarde 
made  by  tha  twenty-four  proprietore.  It  ap- 
pears by  tha  special  verdict  that  all  the  interot 
of  the  duke  in  Eaat  New  Jeraey,  including  the 
royaltiea  and  powera  of  government,  were  cco- 
veyed  to  theae  proprietors,  aa  fully  and  amply 
and  in  the  aame  condition  aa  thay  had  been 
granted  to  him;  and  they  had  the  aame  domin- 
ion and  propriety  ia  tha  baya,  and  rivera,  and 
arma  of  uie  aea,  and  the  aoil  under  them,  and  ia 
the  righta  of  flihe^,  that  bad  belonged  to  him 
under  the  original  charter.  In  their  handa,  there- 
fore, aa  well  a«  in  thoae  of  tha  duk^  thia  do- 
minion and  propriety  waa  an  incident  to  tha 
regal  authority,  and  waa  held  by  them  aa  a  |ve- 


m  1702,  aurrandered  and  yielded  up  to  Ahim^ 
Queen  of  Enaland,  and  to  her  heiia  and  anc- 
ceasora,  "all  Uie  powera  and  autboritiea  ia  tha 
aaid  lettera  patent  granted,  to  o-rreet,  punlah, 

Kdon,  govern  and  rule  all  or  any  of  Kr 
jeaty'a  aubjacta  or  othen,  who  then  were  ia- 
hatutanta,  or  thereafter  might  a'venlura  into 
or  inhabit  within  tha  a^d  province  of  Eaat  Hew 
Jeraey;  and  also  to  nominate,  make,  eonatltnte, 
ordain,  and  confirm  any  la  wa,  order*,  ordiaaDcea, 
directiune,  and  inatrumenta  for  thoae  purposea, 
or  aay,  of  them:  Mod  to  nominata,  eonatitnta,  cr 
Patera  II. 
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l^lpoliit,  nroke,  dischargB,  ehsnga,  or  alter  maj 
fovemcr  or  goTemon,  officers  or  minister*, 
which  were  or  should  be  appointed  within  the 
■aid  province;  and  to  make,  ordain,  and  eatab- 
liah  any  orders,  laws,  direction*,  inatrumentB, 
fomu,  or  eeremonie*  of  government  and  magis- 
tracy, for  or  concerning  the  aame,  or  on  the 
•ea,  In  going  to  or  coming  from  the  Mune;  or  to 
put  In  execution,  or  abrogate,  revoke,  or  change 
such  aa  were  already  made,  for  or  concerning 
■neh  govemnient,  or  any  of  them;  and  also  all 
the  powen  and  authorities  bj  the  aaid  letters 
patent  to  uae  and  exercise  martial  law 
•aid  province  of  East  New  Jersey;  and 
mit  any  person  or  persona  to  trade  or  traffic 
there;  ana  of  encountering,  repelling,  and  resist- 
i^  by  force  of  arms,  any  person  or  persons  at- 
tempting to  inhabit  there  without  the  license  of 
them,  the  said  proprietors,  their  hein  and  as- 
signs; and  sll  otbcr  the  powers,  authorities,  and 
privileges  of  and  concerning  the  government  of 
the  province  last  aforesaid,  or  the  inhabitants 
41A*]  thereof,  •which  were  granted 
tioned  to  be  granted  by  the  said  several  ai>ove 
redted  letters  patent,  or  either  of  them;"  which 
said  surrender  was  afterwards  accepted  by  the 
Queen. 

We  gtve  the  words  of  the  surrender  as  found 
by  the  special  verdict,  and  they  are  broad 
■nough  to  cover  all  the  jura  regalia  which  be- 
longed to  the  proprietors.  They  yield  up  "all 
the  powers,  authorities,  and  privileges  in  and 
oonceming  the  government  of  the  province;" 
and  the  right  in  dispute  was  one  of  these  an- 
tborities  and  privileges.  No  words  are  used 
for  the  purpose  of  withholding  from  the  crown 
■ay  of  ite  ordinary  and  well-known  preroga- 
tives.  The  surrender,  according  to  its  evident 
object  and  meaning,  restored  them  In  the  same 
^gbt  and  condition  in  which  they  origiually 
came  to  the  hands  of  the  Duke  of  York.  What- 
ver  he  held  as  a  royal  or  prerogative  right,  was 
restored,  with  the  political  power  to  which  it 
was  incident.  And  if  the  great  right  of  domin- 
ion and  ownership  in  the  rivers,  bays,  and  arms 
of  the  sea,  and  the  soils  under  them,  were  to 
have  been  severed  from  the  sovereignty,  and 
withheld  from  the  crown;  If  the  right  of  com- 
mon fishery  for  the  common  people,  stated  by 
Rale  In  the  passage  before  quoted,  was  intended 
to  be  withdrawn,  the  design  to  make  this  im- 

Krtant  change  in  this  particular  territory  would 
ve  been  clearly  indicated  by  appropriate 
terms;  and  would  not  have  been  left  for  infer- 
tece  from  ambiguous  language. 

The  negotiations  previous  to  the  surrender 
have  been  referred  to,  in  order  to  influence  the 
eonetmction  of  the  deed.     But  whatever  prop- 


baltlons  may  have  been  made,  or  opi 
Msed  before  the  execution  of  that  in. 
s  deed  Itself  must  be  re^rded   as  the  final 


;  instrumeot, 


Kr 

agreemeDt  between  the  parties;  and  that  deed, 
ov  Ita  plain  words,  re-established  the  authority 
of  Uie  crown,  with  all  of  ita  customary  powers 
■ad  privileges.  And  when  the  people  of  New 
Jonoy  took  possession  of  the  reins  of  govern- 
ijUnt,  and  took  Into  their  own  hands  the  powers 
tf  sorerefgnty,  the  prerogatives  and  regalities 
iriikh  before  belonged  either  to  the  crown  or 
Ibt  nwUament,  became  immediately  and  right- 
fully vasted  In  the  SUte. 

'nds  eoDstruction  of  the  surrender  is  erident- 
tr  the  tMoe  with  that  wUcb  it  recefvod  from  all 
10  L.  ha. 


the  iiartiesioterestedat  the  timeit  was  executed. 
For  it  appears  by  the  history  of  New  Jersey, 
*as  gathered  from  the  acts,  documents,  [*41I 
and  proceedings  of  the  public  authorities,  that 
the  crown  and  the  provincial  government  estab- 
lished by  ite  authority  always  afterwards  ia 
this  teraitory,  exercised  the  same  prerogatir« 
powers  that  the  king  was  aeonatomed  to  exer- 
cise in  his  English  dominions.  And,  as  con- 
cerns the  particular  dominion  and  propriety 
now  in  question,  the  colonial  government  troia 
time  to  time  authorized  the  construction  of 
bridges  with  abutments  on  the  soil  covered  by 
navigable  watera;  established  posts;  authorized 
the  erection  of  wharves;  and,  as  early  as  ITIS, 
passed  a  taw  for  the  preservation  of  the  oyster 
fishery  in  ita  waters.  The  public  usages,  also, 
in  relation  to  the  fisheries  continued  U>  be  the 
same.  And  from  1702,  when  the  surrender  was 
made,  until  a  very  recent  date,  the  people  of 
New  Jersey  have  exercised  and  enjoyed  the 
righte  of  fishery,  for  shell-fish  and  floating  fish, 
as  a  common  and  undoubted  right,  without 
opposition  or  remonstrance  from  the  proprie- 
tors. The  few  unimportant  grante  made  1^ 
them  at  different  times  running  into  the  navi- 
gable waters,  which  were  produced  in  the  argu- 
ment, do  not  appear  to  have  been  recognized 
as  valid  by  the  provincial  or  State  authorities, 
nor  to  have  been  sanctioned  by  the  courts.  And 
the  right  now  claimed  was  not  seriously  as- 
serted on  their  part,  before  the  case  of  Arnold 
'.  Mundy,  reported  in  1  Ualsted,  1,  and  which 
suit  was  not  instituted  until  the  year  ISIS;  and, 
upon  that  occasion,  the  Supreme  Court  of  the 
State  held  that  the  claim  made  by  the  pro- 
prietors was  without  foundation. 

The  effect  of  this  decision  by  the  State  court 
has  been  a  good  deal  discussed  at  the  bar.  It 
is  insisted  by  the  plaintiffs  in  error  that,  aa  the 
matter  in  dispute  ia  local  in  ite  character,  and 
the  controversy  eoncems  only  fixed  property, 
within  the  limit*  of  New  Jersey,  the  decisios 
of  her  tribunals  ought  to  settle  the  construction 
of  the  charter;  and  that  the  courts  of  the  United 
States  are  bound  to  follow  it.  It  may,  how- 
',  be  doubted,  whetber  this  case  falls  withia 
the  rule,  in  relation  to  the  judgmcnU  of  Stete 
courte  when  expounding  their  own  constitu- 
tion and  lawa. 
The  question  here  depends,  not  npon  the 
eaning  of  instruments  framed  by  the  people 
of  New  Jersey,  or  by  their  authority,  but  upon 
charters  granted  by  the  British  crown;  under 
which  certain  rights  sre  claimed  by  the  State, 
on  the  one  hand,  and  by  "private  indf-  [*41S 
viduals,  on  the  other.  And  if  this  court  had 
of  opinion  that  upon  the  face  of  these  let- 
ters patent,  the  question  was  clearly  against  the 
Stete,  and  that  the  proprietors  had  been  de- 
prived of  their  just  rights  by  the  erroneous 
judgment  of  the  State  court,  it  would,  perhaps, 
be  difficult  to  maintain  that  this  decision  of  It- 
self bound  the  conscience  of  this  court.  It  is, 
however,  unquestionably  entitled  to  greftt 
ight.  It  confirms  the  construction  uniformly 
ced  on  these  charters  and  inatrumenU,  \if 
the  other  public  authorities,  *oA  in  which  too 
proprietors  had  ao  long  ao^uiesced-  Publla 
acts  and  laws,  both  of  the  colonial  and  Stat* 
governments,  have  been  founded  upon  this  in- 
terpretation, and  4Kt«wA\«,  Ka4  'w.i»&i\«,  N^- 
pT«vem«iiU  maAa  vbAk  W  Aa '6>a(»»*t«\OT|A. 


Sonziu  Oonar  or  Tsa  UmiBi  BtAtm, 


to,  the  Mnctfon  of  tb  JudleUl  «utlioritj  of  the 
Btato  1«  given  to  it.  And  if  tlie  wordi  of  tlie 
letter!  pfttnt  bad  been  far  more  doubtful  tbttn 
tbejr  are,  thla  decieion,  made  upon  eucb  a  quH- 
tloD,  with  great  deliberation  and  reecu^ 
oug^t,  in  onr  judgment,  to  ba  regarded  aa    ~ 


opinion  that  the  propri«tota  are  not  entitled 
the  ilghte  In  qnaetioni  and  the  judgment  of  the 
Orenlt  Covrt  tnust,  therefore,  be  revereed. 


Ur.  JoatlM  nompaon: 

The  premiaea  In  question  In  thii  eaae  are 
■Bud-flat  oorarad  b^  the  water*  of  the  Bay  < 
Amb07,    in    the    BUU    of    New    Jeraey.      TJ 
sauM  cornea  up  on  facta  found  by  a  epeciBl  *e 
diet  in  the  oourt  below,  by  which  it  appeara 
that  tlie  leaaota  of  the  plaintiff  produced  upon 
the   trial   a   regular   deduction   of   title   from 
Charlea  IL  down  to  themselvea,  and  the  prem- 
iaea in  qneation  are  admitted  to  be  within  the 
grant.    And  the  geneial  queetion  in  tlie  case  i« 
whether  thlt  mud-flat  passed  under  the  grant, 
and  in'  virtue  of  the  eevenl  oooveyancei  eet  out 
la   the   ipedal    verdict    became    veeted   in    the 
proprietora  of  New  JerMy,  aa  private  property. 
The  opinion  of  a  majority  of  the  cotut  i*  againet 
thii  nght,  in  which  opinion,  however,  I  cannot 

concur,    and    ahall    briefly    aulgn    the    

npon  which  my  opinion  reata. 

borne  objeetlonj  have  been  made  to  the  right 
41V*]  ol  maintaining  *an  action  of  ejectment, 
growing  out  of  the  nature  of  the  eubject  mat- 
Mr  In  eontrovariy.  There  oau  ba  no  ground! 
for  snoh  an  objection.  Hie  lubjeet  in  quee- 
tion la  the  right  to  land,  and  not  to  water.  It 
la  the  Mdinary  eaae  of  an  ejectment  for  land 
covered  with  water,  and  the  premieea  are  to 
aet  out  and  deacribed  in  the  oeelaratlon;  and 
the  apeolal  verdict  flnde  that  the  leaeora  of 
the  plaintiff,  under  the  title  by  them  shown, 
entered  Into  the  tenement!  with  the  ap- 
purtenancea  In  the  declaration  mentioned, 
and  waa  tberefops  poaeeasad  until  the  defendant 
tereu  upon,  and  ejected,  expelled. 


afterwarda  entei        .     , 
and  removed  the  al^tlff  from  euoh  p 
Bo  that  the  aubjeot  matter  In  controvenj  la 
found  not  oaly  to  be  auaceptible  of  actual  pn- 
aeaalMi,  but  to  hare  been  lo  poaeeaaed  and  en- 
joyed. 

A  majority  of  tka  court  aaem  to  have  adopt- 
•d  the  doctrine  of  Arnold  y,  Ifundy,  decided 
in  tha  Supreme  Oourt  of  Mew  Jvaey  (1  Halet. 
I),  in  which  It  la  bald  that  navlMble  rivera, 
whara  tha  tide  abba  and  flowa,  and  the  porta, 
baja,  and  coaata  of  the  sea,  including  both  the 
mtcn  and  the  land  imder  the  water,  are  com- 
mon to  tlw  people  of  New  Jaraey;  and  that, 
under  the  grant  of  Charlea  n.  to  the  Dulce 
•r  York,  au  the  righta  wUch  they  call  royal- 
tfeo  pMMd  to  the  duke  aa  governor  of  the 
pfovliwa,  ozarDlalBg  the  ronl  authority,  and 
Mtt  aa  proprietor  of  tba  noil;  but  ttiat  he  held 
Oem  aa  tmatae  for  the  benefit  of  all  aettlera  in 
tte  proirinee,  and  that  the  proprietora  did  not 

Mqmn  uj  such  right  to  the  aoil;  that  tbey  „    .  .        ^ 

wwtfd  grant  >  aaTenU  flahery;  asd  XlmX  no  ^-\v«.V*  lue,  -v^tKii  bj  the  proviso  il_ 
torn  who  (iaato  a  bed  of  t^iiten  b  ft  Ba^ipAto\\a  \n  ^  vaAn  Vk  <dM  ti^K^Mk.     %&  <?4ll 


river  has  auch  property  In  the  oyatara  aa  to  ea- 
able  him  to  maintain  an  action  af  treapiM 
apinst  anyone  who  encroache*  upon  it.  Anj 
thi*  rest!  on  the  broad  propoaition  that  tbi 
title  to  the  land  under  the  water  did  not,  aid 
could  not,  paa*  to  the  Duke  of  York  aa  pii' 
rate  property.  To  maintain  this  proposltia^ 
it  muit  reat  on  tha  ground  that  the  land  nadei 
the  water  of  a  navigable  river  is  not  the  auhjeet 
of  a  private  right;  for  if  it  can  be  conveyed  by 
worda,  the  grant  in  the  present  eaaa  ia  brad 
enough  to  paa!  the  title  to  the  land  In  quecticik 
It  1*  worthy  of  obeervation  that  the  coont 
of  New  Jersey  in  relation  to  thla  claim  is 
hardly  conelitent  with  her  prcteneione.  Ia  the 
case  of  Arnold  v.  lluudy  the  Chief  Justice  lay^ 
upon  the  Revolution  all  these  right!  becami 
vested  in  the  people  of  New  'Jersey  ['txt 
ei  the  sovereign  of  the  country,  and  are  now  ia 
their  hands;  and  the  I«gislature  may  reguist* 
them,  tie.  But  the  power  which  may  be  ei- 
ercised  by  the  sovereignty  of  the  State  Is  noth- 
ing more  than  what  is  called  the  jus  regioa. 
The  right  of  regulating,  improving,  and  atcar- 
ing  the  same,  for  the  benelit  of  every  iudirid- 
ual  citizen.  The  sovereign  jiower  itself,  Uwrc- 
fore,  cannot,  consistently  with  the  principles  of 


all  the  citiuns  of  a  common  right. 

be    a   grievance   which   never   could   ba  loe| 

borne  by  a  free  people. 

If  this  be  the  received  doctrine  In  New  Jv- 
sey  in  relation  to  the  navigable  waters  of  thit 
Steta  and  the  oyster  fisheries,  they  renuis 
common  to  all  the  dtiien!  of  New  Jciaey,  ud 
never  can  be  appropriated  to  any  prirata  or 
individual  use,  and  all  the  laws  having  such  cb- 
iect  in  view  must  be  utterly  null  end  vtud;  tad 
it  la  difficult  to  perceive  how  the  law  of  Ne« 
Jersey,  found  by  the  special  verdict,  can  bt 
■ustained.  This  act  declares  that  the  short 
and  land  covered  with  water  may  be  set  aftit 
and  laid  out  by  commissioners  for  the  purpoM 
of  growing  and  planting  oystera  thereon,  re- 
serving such  parts  as  might  be  judged  neces- 
sary for  public  accommodation;  provided  that 
nothing  in  the  said  act  contained  abould  au* 
tborize  the  comioissi oners  to  present  any  ob- 
struction, or  cause  any  injury  to  the  n*vipti«i 
of  the  said  sound  and  river,  or  to  any  Baheiy  cr 
Bsheries  therein.  Hera  the  Legislature  tnat 
these  fiats  tn  all  respects  aa  land,  to  be  used  fer 
planting  and  growing  oysters,  and  for  the  vm 
of  which  a  revenue  la  derived  to  the  State  bf 
the   payment  of  a  rent   reserved.     It  la  nst 


B  considered  is  manifest  from  the  prorlM 
o  obstruction  should  be  made  to  tba  Ash- 
flsheriea  therein;  and  here  la  a  manlfMl 


Hutu  it  ai.  t.  The  L 

rner  ii  <!•■ 
The  Ht 
t  to  be  founded  upon  k  diltioetioii  clearly 
held  up  la  tnmnj  easw  to  be  found  In  th«  boolu 
between  »n  oyster;  uid  a  Saherj  ii 
mon  UM  of  the  term.  The  one  atml^ng  te  the 
UM  of  land  under  the  water,  whica  u  peculiar- 
ly adapted  to  the  growing  of  oyitere,  and  to  he 
used  for  that  purpoee  in  the  ciUtivation  of  oyi- 
tara,  a*  other  laad*  an  uied  for  the  purpoae  to 
which  thej  are  partienlarly  adapted.  Whereaa 
a  flehery,  in  common  acceptation,  hai  reference 
to  the  uee  of  the  water  for  floating  flah;  and 
thie  ie  a  rery  obvioui  aod  natural  dietinetion. 
That  the  title  to  land  under  a  navigable 
itream  of  water  must  be  held  eubject  to  certain 


Navigation,    paeaing    and    repasaing, 

taJnly  among  thote  public  rights.    And  ahoutd 

It  be  admitted  that  the  right  to  fish  for  floatiDg 


all,  like  a  public  highway  on  land.  If  land 
over  whieh  a  public  highway  paseea  ia  conveyed, 
the  aoil  paaaes,  aubject  to  that  use;  and  the 
purchaaer  may  maintain  an  action  for  an  injury 
to  thie  aoil  not  connected  with  the  use;  and 
whenever  It  ceases  to  be  used  as  a  public  high- 
way, the  exclusive  right  of  the  owner  attaches: 
•0  with  reapect  to  the  lajid  under  water,  the 
public  UM  for  paaalng  and  repaaaing,  and  all 
the  purposes  for  which  a  public  way  may  be 
need,  are  open  to  the  public;  the  owner,  never- 
theleae,  retaining  all  the  rights  and  benefits  of 
the  soil,  that  may  not  impede  or  interfere  with 
the  use  as  a  public  highway.  Should  a  coal 
minf*.  for  instance,  be  discovered  under  such 
highway,  it  would  belong  to  the  owner  of  the 
soil,  and  miiiht  be  used  for  his  benefit;  pre- 
aerving.  unimpaired,  the  public  highway.  So 
with  ic'spct  to  an  oyster  bed,  which  is  local, 
and  is  uttDchcd  to  the  aoil.  It  ia  not  the  water 
Uiat  is  u.-rr  the  beda  that  ia  claimed;  that  Is 
common,  and  may  be  used  by  the  public;  but 
tbe  use  of  the  aoil  by  the  owner,  which  is  con- 
■tatent  with  the  use  of  the  water  by  the  public, 
413*]  'h  reserved  to  the  owner.  Suppose 
this  roud-flat  ahoutd,  b^  the  wash  from 
Um  shore,  or  the  receding  of  the  water, 
or  in  any  other  manner  be  filled  up  and 
become  solid  ground  (which  is  by  no  meana 
an   extravagant   suppoaitton),   would  not   the 

arietors  be  considered  the  owners  of  this 
,  and  have  the  eiclurive  right  to  the  use 
and  enjoyment  of  it,  if  they  had  In  no  war 
parted  with  such  right  T  This  cannot  be  denieo, 
it  the  soil  passed  to  and  became  vested  In  the 
proprietors  under  the  grant  to  them.  It  surely 
would  not  be  claimed  by  the  State,  it  being  no 
longer  suiceptibie  of  public  uae. 

The  csae  of  Brown  r.  Kennedy,  B  Harr.  ft  ; 
Johns,  19G,  is  fully  to  this  point.  The  ques- 
tion there  related  to  the  right  to  the  aoil  in  the 
bed  of  a  navigable  river,  which  had  been  di- 
verted to  a  canal;  and  it  was  held  that  the 
property  in  the  soil  covered  by  the  water  was 
!•  U  nd. 


vested  In  the  lord  prt^rietary,  by  tha  aharter 
of  Maryland.  That  i^  the  common  law  tb* 
right  was  in  the  king,  and  he  might  diapoae  of 
it  sub  modo.  That  ths  property  ia  the  soil  may 
bs  granted,  subject  to  the  jus  publicum.  Thi^ 
by  the  terma  of  ths  charter  to  Lord  Baltimore 
they  clearly  pasaed  tbe  property  in  the  aoil 
covered  by  any  waters  within  the  limits  of  the 
charter.  And  If  the  bed  of  tbe  river  had  not 
beea  conveyed  away,  it  would  have  remained 
in  the  proprietary;  and  If  an  island  had  sprung 
up,  It  would  have  been  his;  or  if  the  bed  M 
the  river  had  been  left  bare,  it  would  be  his,  as 
the  jus  publicum  would  be  destroyed. 

The  rulea  and  principles  laid  down  by  Lord 
Uale,  as  we  find  them  in  Hargrave's  Iiaw 
Tracts,  are  admitted  aa  containing  the  correct 
common  law  doctrine  as  to  the  rights  and 
power  of  the  king  over  ttie  arms  of  the  sea  and 
navigable  streams  of  water.  We  there  find  it 
laid  down  that  the  Kin^  of  Bngland  hath  a 
double  right  in  the  sea,  vu.,  a  right  of  jurisdio- 
tion,  which  he  ordinarily  exercises  by  his  ad- 
miral, i^d  a  right  of  propriety  or  ownenhip 
(Hargrave,  10.)  The  kinfs  ri^t  of  propriety 
or   ownership   in  the   aea  and   »oO   uiereof   is 


thereof,  ia  originally  lodged  in  the 
crown;  as  the  right  of  depasturing  is  originally 
lodgtM  in  the  owner  of  the  coast  whereof  he  u 
lord,  or  as  the  right  of  fishing  belongs  to  him 
that  ia  the  owner  of  a  private  or  inland  river. 
But  though  the  king  ia  the  owner  of  this  great 
'coast,  and  as  a  coDHCquence  of  his  pro-  I*4aS 
prietary  hath  the  primary  right  of  fishing  in 
the  sea,  and  the  creeks,  and  arms  thereof;  yet 
the  common  people  of  Bngland  have  regularly  a 
liberty  of  flshing  in  the  sea,  or  creeks,  or  arms 
thereof  as  a  public  common  of  piscary,  and  may 
not,  without  injury  to  their  right,  be  restrained 
of  it,  unlees  in  Buch  places,  creeks,  or  navigabln 
rivers,  where  either  the  king  or  aome  particular 
aubject  hath  gained  a  propriety  exclusive  of 
that  common  liberty  (11).  In  many  ports  and 
arms  of  the  sea  there  is  an  exclusion  of  public 
fishing  by  prescription  or  custom  (12),  although 
the  king  hath  prims  facie  this  right  in  the  arms 
and  creeks  of  the  aea,  communi  jure,  and  in 
common  presumption;  yet  a  aubjeot  may  have 
Buch  a  right  in  two  ways. 

1.  By  the  king's  charter  or  grant;  and  this  b 
without  question.    The  king  may  grant  fishing 
within  aome  known  bounda,  though  within  the 
main  aea,  and  may  grant  tbe  water  and  soli  of 
a  navigable  river  {IT);  and  auch  a  grant  (when 
apt  worda  are  uaed)   will  paas  the  soil  itself; 
and  if  there  shall  be  a  recess  of  the  sea,  leaving 
quantity  of  land,  it  will  belong  to  the  grantee. 
The  second  mode  is  by  custom  or  prescription. 
There  may  be  the  right  of  fishing  without  hav- 
ing the  soil,  or  by  reason  of  owmng  the  aoil,  or 
local  fishery  that  arises  from  ownership  of  ths 
•il  (18).    That,  de  communi  jure,  tbe  right  of 
le  arma  of  the  sea  belong  to  the  king;  yet  a 
rate  right  of  fishing, 
king  and  of  the  common  right 
of  the  subject  (20).    But  this  interest  or  ri^ht 
of  the  subject  may  be  so  used  sa  not  to  occasion 
a  common  annoyance  to  the  passage  of  ahipa  or 
boats;   for  that  is  prohibited  by   the  common 
law,  as  well  as  by  several  statutes. 
For  tbe  jus  privatum  that  ia  acquired  to  the 
lOtI 


SuFiKHc  Coimr  of  the  Untns  BiAiam. 


nbjaet  dtber  bj  patent  or  prMcription,  must 
Bot  prejudice  the  jus  puUicom,  wherewith  pub- 
lic nvara  or  arma  of  the  bsa  are  affected  for 
pnblie  ate  (22) ;  a*  tha  toil  of  an  highway  in 
wUeh,  though  in  point  of  propertj,  may  be  a 
prlvato  Diana  fr«enold,  7at  U  ia  charged  with  a 
pubUe  intereat  of  the  people,  whiefa  maj  not  be 
prejudiced  or  damnified  (SO). 

Theae  rulea,  as  laid  down  bj  Lord  Hala,  have 
ftlwaja  been  eonaidered  as  settling  the  law  upon 
tka  nbjecta  to  which  they  applji  and  hare  been 
mdertbMd  bf  all  elementary  writen  aa  govern- 
ing rulea,  and  have  been  recognized  by  court* 
434*]  of  luatioe  *ae  controlling  doctrines. 
They  establish  that  by  the  common  law  the 
king  ia  the  owner  of  all  navigable  rivers,  ba^a, 
and  shores.  That  he  owns  them  in  full  domin- 
ion and  propriety,  and  has  full  power  and  au- 
thority to  convey  the  same ;  that  he  may  grant 
k  aaveral  fishery  in  a  navigable  stream,  and  the 
eonunon  law  haa  annexed  only  two  limitations 
upon  this  power.  That  these  waters  shall  re- 
nuin  highways  for  pasaage  and  navigation,  and 
that  whilst  they  remain  ungranted  there  is  a 
eommoo  right  of  fishery  In  them;  but,  aubjeot 
to  theae  Umitstiona,  the  king  haa  at  full  power 
t»  convey  aa  an  individual  hat  to  convey  the 
lasd  of  which  he  la  the  owner. 

I  tee  nothing  to  countenance  the  distinctions 
Mt  up  that  the  king  holds  these  subject  u  tma- 
tee,  any  more  than  he  does  the  dry  lanl;  or 
that  he  cannot  convey  them,  discharged  of  the 
right  of  common  fithei^.  There  is  no  reason 
for  sneb  distinction  with  respect  to  land  under 
water.  The  true  rule  on  the  subject  is,  that 
prima  fade  a  Itahery  in  a  navigable  river  is  com- 
mon, and  ha  who  sets  up  an  exclusive  right 
mutt  show  title  either  by  grant  or  prescription. 
This  Is  the  doctrine  of  the  King's  Bench,  in 
England,  in  the  case  of  4  Burr.  £163.  It  waa 
an  action  of  trespass  for  breaking  and  entering 
tha  plaintifi^s  close,  called  the  river  Severn;  and 
the  defente  tet  up  wet  that  it  waa  a  navigable 
river,  and  an  arm  of  the  sea,  wherein  every 
anbJMt  haa  a  right  to  fish;  and  that  an  exclusive 
right  eannot  be  maintained  by  a  subject  In  a 
river  that  It  an  arm  of  the  sea,  but  ttiat  the 
nneral  right  of  fishing  is  common  to  all.  But 
uis  doctriinB  wat  not  recognised  by  the  court. 
Lord  Manefleld  taid  the  rule  of  law  is  uniform. 
In  river*  not  navigable  the  proprietors  of  the 
land  have  the  right  of  fishing  on  their  respective 
^des,  and  it  generally  extends  ad  filum  medium 
aquM.  But  &  navigable  riven  the  pr^rietor* 
of  the  land  oa  each  aide  have  it  not.  The  fish- 
•ry  i*  common.  It  is  prima  facie  in  the  king 
MM  ia  public  If  anyone  claims  it  exclusively 
ha  must  show  a  right.  If  he  can  show  a  right  by 
preaeriptiou  ba  may  then  exercise  an  exclusive 
ririit,  though  the  presumption  i*  against  him, 
nnleaa  he  can  prove  such  a  prescriptive  right, 
fiere  It  Is  claimed  and  found.  It  u  therefore 
eoB^staut  with  all  the  cases  that  he  may  have 
an  exelutive  pririlege  of  fishing,  although  It 
ti  an  arm  of  the  sea,  such  a  right  shall  not  be 
preanmed;  but  tha  contrary,  prima  faeie;  but  it 
4IS*]  Is  capable  of  being  proved,  and  'must 
have  been  so  in  the  present  case.  And  Yates, 
Justice,  says,  he  was  concerned  in  such  a  ease 
but  tho  right  waa  not  proved,  and  so  found 
common ;  but  such  a  right  may  be  proved.  It 
may  be  appropriated  by  prescription;  and  be 
Mfer*  to  uw  royal  salmon  fishery  in  the  fiver 

tail 


t,  common  rif^t  of 


Banne,  ia  ^r  John  Davlaa'a  Iteporta,  ami  mtja 
It  is  agreeable  to  tUa,  and  that  it  is  a  verj  good 
case.  That  it  appeara  by  It  that  the  crows  aiaf 
grant  a  several  fisbory  In  a  navi^bla  rinr 
where  the  sea  flow*  and  refiows,  or  in  th*  aim 
of  tbs  sea.  And  he  refer*  t»  the  case  1  Had. 
lOS,  where,  be  obeervsa.  Lord  Hale  saya  trnly 
if  anyone  will  appropriate  a  privily*  to  him- 
self, the  proof  lleth  on  his  side.  Now,  U  it 
may  be  gianted,  it  may  be  prescribed  for;  for 
a  prescriplion  implies  a  grant. 

In  the  argument  of  thia  case,  the  counad  oa 
the  part  of  the  defendant  referred  to  tba  caae  of 
Warren  v.  Mathews,  a*  reported  in  fl  Hod.  7), 
where  It  it  said,  even  subject  of  common  right 
may  fiah  with  Lawful  nets,  etc.,  la  a  aavigaUs 
river,  at  well  as  in  the  sea,  and  the  Idns'a  grant 
cannot  bar  them  thereof;  and  this  case  oat  been 
much  celled  on  in  the  argument  of  the  case  now 
before  the  court.  But  this  report  ttf  the  caae  in 
6  Hod.  73,  is  elearly  a  mistake.  It  it  the  only 
caae  to  be  found  in  which  the  broad  pn^oaitioa 
here  stated  la  recognised  that  the  kin^s  gnat 
cannot  bar  the  subject  of  a  comm< 
fishing.  And  in  the  report  of  tbe  m 
Salk.  357)  tha  case  aa  sUted  is,  that  ms 
clamed  solam  plscariam,  in  the  river  Ex,  by  a 
grant  from  the  crown.  And  Nott,  Chief  Juanee, 
said  tho  aobject  has  a  right  to  flab  in  all  naviga- 
ble rivers  aa  be  haa  to  fiah  in  the  sea;  and  a  qaa 
warranto  ought  to  be  granted  to  try  the  titl*  of 
this  grantee,  and  tbe  nlidity  of  hi*  grant-  Lord 
Nott  here,  no  doubt,  meant  to  apeak  of  the 
prima  facie  right  of  tbe  enbject.  For  if  he  In- 
tended to  say  that  no  such  exclusive  right  could 
be  given  by  grant  from  the  king,  it  would  be 
absurd  to  issue  a  quo  warranto  to  try  the  title 
and  validity  of  the  grant,  if  by  no  possilnlity  a 
valid  grant  could  be  made.  At  all  events,  it  la 
vei7  certain  that  the  King's  Bench,  in  the  case 
of  Carter  v.  Uurcot,  did  not  recognize  tbe  doc- 
trine of  Warren  v.  Mathews,  aa  reported  in  • 
Hod.  73.  And  under  those  drcumstancea  It  is 
entitled  to  no  weight  in  the  dedrioa  of  tba  eaat 
now  before  the  court. 

It  is  unneceisary  to  refer  to  tbe  nuaserODa 
cases  in  the  English  hooka  on  this  subject;  the 
doctrine  as  laid  down  In  tha  ease  of  Carter  v. 
'Murcot  ia  universally  recognized  as  [*4S( 
the  settled  law  on  the  enbject,  and  ta  fnlly 
adopted  and  sanctioned  by  the  courts  of  th>s 
country.  Numerous  cases  of  this  deacriptioa 
have  come  before  the  courts  in  the  State  of  New 
York,  and  the  prindple*  and  rulea  as  laid  down 


0  Cowen,  376,  tbe  court,  in  referring  to  that 
ease,  place  tiie  dedsion  nfon  It,  and  ta^i  *This 
is  the  acknowledged  law  of  Great  Bntain  and 
of  this  State;  and  cases  are  referred  to  ahowing 
such  to  be  the  settled  law." 

In  tbe  case  of  Johnson  v.  ITIntoah,  8  Wheat. 
6SS,  this  court  say  that  according  to  tbs  theory 
of  the  British  constitution  all  vacant  lands  an 
vested  in  tbe  crown  aa  representing  the  natiea, 
and  the  exclusive  power  to  grant  them  la  ad- 
mitted to  reside  In  the  crown  a*  a  Iwaach  of 
the  royal  prerogative.  And  this  principle  is  aa 
fully  recognised  in  America  at  in  Great  Britaia. 
All  the  lands  we  hold  wen  originally  granted 
by  the  crown.  Our  whole  country  hat  beea 
granted;  and  the  granta  purport  to  convey  the 
toil  aa  well  aa  t£»  right  al  domlnim  to  tts 
PeMta  1*. 
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nixed  ut  being 
by  the  crown,  m  the  louree  of  All  title;  uid  tbU 
ezteoda  ma  ndl  to  land  covered  by  water  u  to 
th«  dry  land;  otherwiie,  oo  title  could  be  ae- 
qiiir«d  to  land  under  water.  There  ia  In  this 
eaae  no  intimation  tbat  any  of  the  lands  are 
▼•■ted  In  the  crown  aa  tnutee,  but  ai  absolute 
owner.  If  landa  under  water  can  ba  granted 
and  are  actually  granted,  the  granteea  mtiat  of 
courae  acquire  all  the  right  to  the  uae  and  en- 
joTment  of  such  lands  of  which  thej  are  sua- 
eeptible  aa  private  property,  aa  much  so  aa  the 
dry  land;  and  there  can  be  no  grounds  for  any 
implied  reaerration  of  ungranted  rights  In  the 


to  wliieh  it  may  be  applied,  among  which  is 
eselusive  or  severcl  fishery.  All  grants  of  land, 
wbether  dr^  land  or  covered  with  water,  are  for 
great  public  purposes  subject  to  the  control  of 
the  sovereign  power  of  the  country.  So  the 
grant  of  the  soil  under  water,  which  carries  with 
it  a  aereral  fishery,  is  subject  to  the  ose  of  the 
water  for  tbe  public  purposes  of  navigation,  and 
passing  and  repassing;  but  it  is  nowhere  laid 
down  as  the  law  of  the  land  that  a  several  fish- 
ery la  a  part  of  tbe  Jus  publicum,  and  open  to 
the  ose  of  tbe  public.  So  long  aa  the 
4tJ"]  'fishery  remains  ungranted  it  ia  common, 
and  may  be  used  by  the  public;  but  when  grant- 
ed to  individuals,  it  become*  private  property 
aa  much  as  any  other  snbjeet  whatever;  and  I 
think  the  law  is  too  wall  aettled,  that  a  fishery 
may  be  the  subject  of  a  private  grant,  to  be  at 
this  day  drawn  in  question. 

If,  then,  according  to  the  principles  of  the 
common  law,  tbe  Icing  had  tbe  power  to  grant 
the  soil  under  tbe  waters  of  a  navigable  stream, 
where  the  tide  ebbs  and  flows;  and  if  such 
grant  of  soil  carries  with  it  the  right  of  a  sever- 
al flshery,  to  the  exclusion  of  a  publie  uae,  the 
remaining  Inquiriea  are  whether  tbe  grant  of 
Charles  II.  to  the  Duke  of  York,  in  the  year 
1664,  did  convey  the  premises  in  question; 
and  if  so,  then,  wbether  this  right  was  sur- 
rendered by  tbe  proprietors  of  I^w  Jersey  to 
Queen  Anne,  in  the  year  1702. 

This  charter  to  tha  Duke  of  York  is  one 
containing  not  only  a  grant  of  the  soil,  but  of 
the  powers  of  government.  This  court,  in  the 
c«ae  of  Johnson  *.  M'lntosb,  in  noticing  the 
various  cbarten  from  the  crown,  obaerve  that 
they  purport  to  convey  the  soil  and  right  of 
dominion  to  the  granteea.  In  those  govern- 
ments which  were  denominated  royal,  where 
the  right  to  the  soil  was  not  vested  in  bdivldu- 
als,  but  remained  in  the  crown,  or  was  veated 
In  the  colonial  government,  the  king  claimed 
and  exercised  the  right  of  granting  the  lands. 
Some  of  these  charters  purport  to  convey  the 
aoU  atone,  and  in  those  cases  in  which  the  pow- 
•la  of  government  as  well'  as  the  soil  are  con- 
wayed  to  Individuals,  the  crown  haa  always  ac- 
knowledged Iteelf  to  be  bound  by  the  grant; 
aad  in  some  instances,  even  after  the  powers  of 
goremment  were  revested  in  the  crown,  the 
title  of  the  proprietors  of  the  soil  was  respected. 
The  Carolinas  were  originally  proprietary  gov- 
'•mmmts;  but  in  1721  a  revolution  waa  elTMted 
fcy  the  people,  who  shook  off  their  obedience  to ' 
we  proprietors,  and  declared  their  dependence 
immediately  on  the  erown,  and  tha  long  pur- 
i»  It.  ca.  , 


chased  the  title  of  those  proprietors  who  W«n 
disposed  to  sell.  Lord  Cartraeit,  however,  whv 
waa  ona  of  tha  proprietors,  surrendered  his  In- 
terest in  the  government,  but  retained  his  title 
to  the  soil;  and  that  title  waa  respected  till  tha 
Revolution,  when  it  waa  forfeited  by  tbe  laws 

This  shows  the  light  In  which  theae  ehartera, 
mnting  the  soil,  were  eonaidered  by  thia  court. 
That  they  conveyed  an  abaolute  *in-  [■111 
terest  in  the  soil,  and  paased  everything  aua> 
eeptible  of  private  ana  indiridual  ownership, 
of^  which  a  fishery  Is  certainly  one,  aeeonling 
to  the  settled  law,  by  the  authorittea  I  have 
referred  to.  Subject  always,  aa  before  men- 
tioned, to  the  Jus  publicum,  or  rights  of  naviga- 
tion and  trade;  but  of  which  the  right  of* 
common  fishery  forma  no  part,  after  the  soil 
haa  been  conveyed  aa  private  property. 

It  is  tinneoessary  to  notice  psVUcularly  tbe 
various  charters  and  mesne  eonveyancea  set  out 
in  the  special  verdict.  It  was  admitted  on  the 
argument  that  the  premises  in  question  fall 
within  these  conv^ances,  and  vested  In  the 
proprietors  of  Hew  Jersey  all  the  right  and  title 
both  of  soil  and  the  powers  of  goremment, 
which  passed  to  the  Duke  of  York  under  the 
Charter  of  Charles  IL  The  terms  employed 
in  tbe  description  of  the  rights  oonveyed  are 
of  tha  moet  comprehensive  character,  em- 
bracing the  land,  soil,  and  watera.  After  a 
eenerd  description  and  designation  of  the  ter- 
ritory embratwd  within  the  charter,  and  com- 
prehending the  premises  in  question,  it  adds, 
-Together  with  all  the  lan<b,  UUnda,  soils, 
rivers,  harbors,  mines,  minerals,  quarries,  wooda, 
marshes,  waters,  lakes,  fishings,  hawkinga,  hunt 
ings,  and  fowlings,  and  all  other  royalties,  prof- 
its, commodities,  and  hereditaments,  to  the  said 
several  islands,  lands,  and  premises,  belonging 
and  appertaining  with  all  and  every  of  their  ap- 
purienancea,  and  all  our  estate,  right,  title,  in- 
terest, benefit,  advantage,  claim,  and  demand 


and  reversions,  remainder  and  remainders  there- 
of, to  have  and  to  hold  all  and  singular  the 
premises  hereby  gTanted,*or  herein  mentioned, 
unto  our  brother  James,  Duke  of  York,  his 
heirs  and  assigns  forever;  to  be  holden  of  us 
our  heir  and  successor  In  free  and  common  soa- 
age."  If  these  termt  are  not  broad  enough  to 
include  everything  susceptible  of  being  con- 
veyed, It  Is  difficult  to  conceive  what  othen 
could  be  employed  for  that  purpose.  The  spe- 
cial verdict,  after  setting  out  the  mesne  convey- 
ances, by  which  the  title  is  deduced  down  to 
the  proprietors  of  New  Jersey,  sets  out  a  con* 
firmation  of  the  title  in  the  proprietors  by 
Charles  II.,  aa  follows  i  "And  the  jurors  on 
their  oath  aforesaid  further  say,  that  the  said 
Charles  n.,  afterwards,  to  wit,  on  tha  twenty- 
third  day  of  November,  in  the  year  of  our 
Lord  one  thousand  six  hundred  and  elghty- 
'three,  by  a  certain  instrument  in  writ-  I*4S* 
ing  duly  executed,  bearing  date  on  the  same 
day  and  year  last  aforeaald;  and  reciting  tha 
said  last -mentioned  Indenture  from  the  said 
Duke  of  York,  to  the  satd  twenty-four  proprie- 
tors, did  recognise  their  right  to  the  soil  and 
government  of  the  said  provinoe  of  East  New 
Jersey,  whereof  the  tenements  aforesaid  vlth 
the  anpuiteBMiMa  ^  Vha  &M\Kn^\(ia.  t^tsiMiSi^ 
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tn  pwcel,  uid  did  Btriotlj  eliars«  Knd  eomnuuid 
the  planters  and  iuhabituiti,  and  all  other  per- 
•ont  concerned  In  the  •ame,  to  eiibmit  and  ;ield 
kll  due  obedience  to  the  laws  and  government 
of  the  aaid  twenty-four  proprietors,  their  heirs 
kod  sssigni,  m  atnoluto  proprietors  and  gov- 
•more  thereof,  who  in  the  words  of  the  said  in- 
strument in  writing,  bad  the  sole  power  and 
right,  derived  under  the  said  Duke  of  Yorlc, 
from  him,  the  said  Charles  11.,  to  settle  and 
dispose  of  the  said  province  of  East  New  Jer- 
MJ,  upon  such  terms  snd  conditions,  *»  to 
the  twenty-four  proprietors,  their  heir*  and  sa- 
■igns  abould  deem  meet."  Here  is  the  most  full 
recognition  and  conQrmation  of  the  right  and 
title  of  tlM  proprietors  to  the  soil,  with  the  eb- 
•olute  power  to  dispose  of  the  same  in  such  man- 
ner as  thej  should  tbink  proper.  The  absolute 
ownership  could  not  be  expressed  in  a  more  full 
and  unqualifled  manner.  In  the  case  of  Fair- 
fax T.  Hunter's  Lessee,  T  Cranch,  618,  the  ques- 
tion was  aa  to  the  legal  effect  and  operation 
of  certain  descriptire  words  in  a  charter  of 
Charles  11.;  and  Mr.  Justice  Story,  in  giving  the 
opinion  of  the  court,  said:  "The  tlrst  ques- 
tion is,  whether  Lord  Fairfax  was  proprietor 
of  and  aeieed  of  the  soil,  of  the  waste  and  un- 
appropriated  lands   in   the   northern   neck    by 


and  alienation.  The  royal  charter  expressly 
eonvura  all  that  entire  tract,  territory,  and 
parcel  of  land,  situate,  etc.,  together  with  ail 
the  riven,  islands,  woods,  timber,  etc.,  mines, 
quarries,  of  stone,  and  coal,  etc.,  to  the  grantees 
and  their  heirs  and  assigns,  to  their  only  use 
and  bdioof,  and  to  no  other  use,  intent,  or 
purpose  whatsoever."  "It  la  difficult,"  say 
the  court,  "to  conceive  terms  more  explicit 
than  these  to  vest  a  title  and  interest  in  the  soil 
itself.  The  land  is  given  and  the  exclusive 
use  thereof;  and  if  the  union  of  the  title,  and 
the  exclusive  use  do  not  constitute  the  complete 
480*]  and  absolute  'dominion  in  the  property, 
it  will  not  he  easy  to  fix  any  which  bIibII  con- 
stitute such  dominion!*'  The  terms  here  used 
are  certainly  not  more  broad  and  comprehensive 
than  those  used  in  the  charter  under  considera- 
tion; and  if  they  will  pass  the  right  to  the  soil 
in  the  one  case,  they  certainly  must  in  the 
other.  The  land  in  the  one  caae  being  covered 
with  water,  and  in  the  other  not,  can  make  no 
difference  as  to  the  passing  of  the  title,  If  land 
under  water  can  be  conveyed  at  all;  and  what- 
ever the  public  right  to  the  use  of  the  water 
may  be,  it  can  give  no  right  to  the  use  of  the 
land  under  the  water,  which  liaa  by  the  grant 
become  private  property.  And  if,  aa  I  think 
the  authorities  clearly  show,  «  grant  of  the  soil 
carries  with  it  the  right  to  every  private  use  to 
wliich  it  can  be  applied,  including  the  cultiva- 
tion of  oysters,  there  can  be  no  ground  upon 
which  this  can  he  claimed  aa  a  common  right. 
A  several  fishery  and  a  common  flshcry  are  ut- 
terly Incompatible  with  each  other.  The  former 
is  founded  upon  and  annexed  to  the  right  of 
soil.  And  when  that  right  of  soil  Is  acquired 
by  an  individual,  the  several  flahery  begins, 
and  the  common  fishery  ends. 
IXd  the  proprietors,  then,  by  the  surrender 

to  Queen  Anna,  in  tha  yewr  1702,  T«Uiu{aUb 

I0S» 


it  is  very  clear  that  they  aurrendersd  nothini 
but  the  mere  powers  of  governmant  granted 
the   chsrter,   retaining  unaffected   in  any 


manner   whatev 

The  special  verdict  states  this  surrender  aa 
follows:  "That  on  the  15th  day  of  April,  ia 
the  year  one  thousand  seven  hundred  and  two, 
the  said  twenty-four  proprietors  and  the  oth« 
persons,  in  whom,  by  sundry  mesne  convey- 
ances and  assurances  In  the  l*w,  the  whole  es- 
tate, right,  title  snd  interest  in  the  said  prov< 
ince  of  East  New  Jersey,  were  vested  at  tha 
said  last  mentioned  date,  as  proprietors  thereof, 
by  an  instrument  in  writing  under  their  hands 
and  seels,  bearing  date  the  same  day  and  year 
last  aforesaid,  did  for  themselves  and  Uuit 
heirs  surrender  and  yield  up  unto  Anne,  <}ueea 
of  England,  etc.,  and  to  her  neirs  and  successors, 
all  the  power*  and  authorities  in  the  said 
tetters  patent  granted,  to  correct,  punish,  par' 
don,  govern  and  rule  all  or  any  of  her  said 
majesty's  subjects  or  others  who  then  were,  u 
inhabitants,  or  thereafter  might  adventure  into, 
or  inhabit  within  the  'said  province  of  [*411 
East  New  Jersey.  And  also  to  nominate,  mak^ 
constitute,  ordain  and  confirm  any  laws,  or- 
ders, ordinances,  directions  and  instnim^it*  f«i 
those  purposes,  or  any  of  tbem;  and  to 
nominate,  constitute  or  appiunt,  revoke,  dis- 
charge, change  or  alter  any  governor  or  govern- 
ors, officers  or  ministers,  which  were  or  should 
be  appointed  within  the  said  province;  and  to 
make,  ordain,  and  establish  any  orders,  Is*^ 
directions.  Instruments,  forms,  or  ceremoaii* 
of  government  and  magistracy  for  or  eoneem- 
'ng  the  same,   or   on  the  aea,  in  going  to  m 


coming  from  the  same,  or  t«  put  i 
or  abrogate,  revoke  or  change  such  as  wet* 
already  made  for  or  concerning  such  govern- 
ment, or  any  of  them.  And  also  the  powers 
and  authorities  by  the  said  letters  patent  graat- 
ed,  to  use  and  ei^ercise  martial  law  in  the  said 
province  of  Hast  New  Jersey.  And  to  admit 
any  person  to  trade  and  traffic  there.  And 
of  encountering,  repelling,  and  resisting  by 
force  of  arms,  any  person  or  person*  attempt- 
ing to  inhabit  there  without  the  license  of 
them,  the  said  proprietors,  their  heirs  and  as- 
signs. And  all  other  the  powers,  authorities, 
and  privileges  of  and  concerning  the  govern- 
ment  of  the  province  last  aforesaid,  or  the  in- 
habitants thereof,  which  were  granted,  or  mea- 
tioned  to  be  granted  by  the  said  several  abovt 
recited  letters  patent,  or  either  of  them.  And 
that  the  said  Queen  Anne  afterwards,  to  wit, 
on  the  ITth  day  of  the  same  month  of  April, 
in  the  year  last  aforesaid,  did  accept  of  the  said 
surrender  of  the  said  power*  of  government,  ss 
made  hy  the  said  proprieton,  in  and  over  th* 
premises  last  afores^d." 

I  do  not  perceive,  in  this  surrender,  a  siagis 
term  or  expression  that  caiU  in  the  remotait 
degree  have  any  reference  to  the  private  prop- 
erty conveyed  bf  the  grant,  or  to  any  matt* 
except  that  which  related  to  the  powers  <i 
government.  All  the  enumerated  subjects  msn- 
ifestty  have  relation  only  to  such  powsra.  Anl 
after  this  specification  of  particulars  cornea  th* 
general  clause,  "and  all  other  the  power*,  *•■ 
\  \.WnVMS,  wik&  -^^ilw^^  (tt  wid  eonoaraiug  thi 


Humt  n  AL.  T.  Tbb  Lbbbsb  or  Wabocu. 


goremment;"  Mcessftriljr  iapljing  thftt  the 
Bpedfied  aubjecta  ralated  to  the  poweri  of  gov- 
•minentj  and  the  aeceptence  sj  the  qaeen 
BunifeBtl;  limits  the  eurrender  to  such  power*; 
•he  accept*  tho  said  ■uirender  of  the  Mid  pow- 
ers of  government  so  made  by  the  proprieton 
In  and  over  the  premiue. 

If  there  waa  anything  in  the  language  here 
4S3*]  used,  which  couM  *in  the  leaat  degree 
render  doubtful  the  object  and  purpoee  of  thii 
■urrender,  the  memorials  of  the  proprietors, 
and  the  correspondence  which  took  place  on 
the  subject  referred  to  od  the  ergument,  as 
contained  in  the  collection  of  Leaming  t 
Spicer,  mnst  remove  all  doubt,  and  show  that 
the  surrender  waa  confined  exclusively  to 
the  powers  of  Kovemmeut,  and  intended  to 
operate,  not  only  a*  a  surrender  of  such 
powers,  bnt  a*  a  conflrmation  of.  .all  right 
and  title  to  the  soil  and  private  property  of  the 
proprietors.  And  If  so,  the  pmpnetors'  right 
must  depend  npon  the  power  of  the  Idng  to 
grant  the  right  claimed  in  the  premises,  and 
the  construction  of  the  charter,  as  to  what  it 
does  embrace.  And  I  have  endeavored  to 
show   that  by   the   settled  and  uncontradicted 

frinciples  of  the  common  law,  the  king  had 
he  power  to  grant  the  land  under  the  water 
of  a  uavi^blc  Hveri  end  that  such  grant  car- 
ries with  it  to  the  grantee  all  rights  of  private 
property  of  which  the  land  is  susceptible,  sub' 
lect  to  the  jus  publicum.  That  the  grant  ol 
ibe  soil  necessarily  carries  with  it  a  several  and 
exclusive  fishery,  which  is  utterly  incompatible 
with  the  rights  of  a  common  fishery,  and 
which  of  course  can  form  no  part  of  the  jus 
publicum;  and  that  the  grant  in  question  of 
Charles  n.  to  the  Duke  of  York  conveyed 
private  right  in  the  soil  which  could  be  con- 
veyed by  the  king;  all  which  rights,  by  sun- 
dry mesne  conveyances,  became  vested  in  tfae 
proprietors  of  East  New  Jersey,  and  from 
them  to  the  lessor  of  the  [daintiff.  And  I  can 
discover  nothing  in  the  authorities  giving 
countenance  to  tne  idea  that  the  king  held  the 
land  covered  by  the  waters  of  a  navigable 
river  as  trustee,  or  hr  a  tenure  different  from 
that  by  which  ha  held  the  dry  land.  And  I 
must  again  repeat,  tf  the  Idng  held  snch  lands 
as  trustee  for  the  common  benefit  of  all  his 
•Ubjects,  and  inalienable  as  private  property,  I 
am  unable  to  discover  on  what  ground  the 
State  of  New  Jersey  can  hold  the  land  dis- 
charged of  such  trust,  and  can  assume  to  dis- 
Kse  of  it  to  the  private  and  exclusive  use  ol 
lividuals.  If  it  were  a  trust  estate  in  the 
king  for  the  benefit  of  his  subjects,  and  upon 
the  Revolution,  the  government  of  New  Jersey 
became  the  trustee  in  the  place  of  the  king, 
and  the  trust  devolved  upon  such  government, 
and  the  land  became  as  inalienable  in  the  gov- 
ernment of  New  Jersey  as  in  the  hands  of  the 
kins,  and  the  State  must  be  hound  to  hold  all 
•uch  lands  subject  to  the  trust,  which,  as  con- 
433*1  tended,  embraces  *a  common  right  of 
Bshery  in  the  waters,  and  the  dredging  for 
oysters  in  the  land  covered  by  the  waters;  and 
if  this  be  so,  there  certainly  can  be  no  power 
In  the  Stale,  without  a  breach  of  trust,  to  de- 
prive the  citizens  of  New  Jersey  of  such  com- 
mon right,  and  convert  these  oyster  grounds  to 
the  private  and  exclusive  use  of  in^viduali. 
10  lb  ed. 


There  ia  nothing  In  the  ««ae.  In  mjr  jndg- 
lent,  showing  a  usage  in  the  State  by  wUch 
the  proprietors  have  either  directly  or  by  im- 


charter  of  Charles  n.  All  the  authority  exer- 
cised by  the  State  in  granting  ferries,  bridgoa, 
turnpike*  and  railroads,  etc.,  are  the  ex- 
ercise   of    powers    vested    in    the    government 

formed  a  part  <  . 

surrendered  by  the  proprietors  to  Queen  Anne; 

and   it   is   only   since   the   decision   In   Arnold 

Uundy,  that  the  private  right  of  the  pro- 

Srietors  to  the  lands  under  the  waters  In  New 
ersey  has  been  denied,  and  assumed  by  tha 
State  to  grant  the  same  to  individuals;  and 
even  in  such  cases  it  has  been  done  cautiously, 
and  apparently  with  hesitation  as  to  the  right 
of  the  State.  In  the  two  cases  referred  to  on 
the  argument,  of  a  grant  to  N.  Burden,  on  the 
8th  of  November,  183B,  and  to  Aaron  Ogden, 
on  the  26tb  of  January,  1B37,  of  land  undar 
the  water,  the  grant  is  a  mere  release  or  quit- 
claim of  the  State;  but  the  proprietors  have 
been  in  the  habit  of  making  grants  for  land 
under  the  water,  from  the  timeof  tbesurrendar 
to  Queen  Anne  down  to  the  year  16E0,  and  nu- 
merous instances  of  such  gruit*  were  leferred 
the  argument. 


tion,  both  in  reason  and  authority,  between  the 
right  In  relation  to  floating  fish,  and  the  right 
of  dredging  for  oysters.  The  latter  is  entirely 
local  and  connected  with  the  soil.  There  are 
natural  beds  of  oysters,  but  in  other  placea 
there  is  a  peculiar  soil,  adapted  to  the  growing 
of  Dvsters.  They  are  planted  and  cultivated 
by  the  hand  of  man  like  other  production*  of 
the  earth;  and  the  books  in  many  casee  clearly 
hold  up  such  a  distinction,  and  speak  of  the 
oyster  fishery  as  distinct  from  tliat  of  fhMting 
fish  {E  Burr.  2814) ;  and  in  the  case  of  Rogers 
et  al.  V.  Allen,  Camp.  Rep.  300,  this  diatine- 
tion  Is  expressly  taken.  It  was  an  action  of 
trespass  for  breaking  and  entering  'the  t*4S4 
several  oyster  fishery  of  the  plaintiffs  in  Bora- 
ham  River,  and  fishing  and  dredging  for  oys- 
ters. The  defense  set  up  was  that  the  locus  in 
quo  was  a  navigable  river,  in  which  all  the 
king's  subjects  had  a  right  to  fish  and  dredge 
for  oysters;  and  evidence  was  introduced  ahow- 
ing  that  all  who  chose  had  been  accustomed  to 
fish  in  Burnham  River  for  sJl  sorts  of  Boating 
fish  without  interruption;  and  it  was  con- 
tended that  a  fishery  waa  entire,  and  that 
as  it  had  been  proved  that  it  waa  lawful 
for  all  the  king's  subjects  to  catch  floating  fish, 
so  that  they  might  lawfully  dredge  for  oyster*. 
But  Heath,  Justice,  ruled  otherwise,  and  aald  a 
fishery  was  divisible;  a  part  may  be  abandoned 
and  another  part  of  more  value  may  be  preserved. 
The  public  may  be  entitled  to  c*tch  floating 
fish  in  the  river  Burnhnm,  but  It  by  no  mean* 
follows  that  they  are  justified  in  dredging  for 
oysters,  which  may  still  remain  private  prop- 
erty; and  although  a  new  trial  waa  granted 
upon  another  point  in  the  case,  the  doctrine  a* 
above  stated  was  not  at  all  impugned  by  tht 
Court  of  King's  Baneh.  /  -  ■ 

-.ib,L.OOgltiMI 


UpoB  tb«  irbota,  t  >in  of  opinion  that  the 
Indgment  of  tin  Cbcidt  Court  ought  to  be  «f- 
tlnned. 

Judgment  r«ven«iL 


SOTBUE  Coint  or  THK  Uhitid  BrAns. 

wkiek  th«  Ualtc*  Ml 
neecwarj  iBd  pronr 
sn%a    pover.      A*    (01 
BtmtM  la  lapnu*  wlttab 
meuu  BMCMarr  and  pnpar 
powan  In  tha  CoaatftBtMi  i 


4S8*]   •DANBL  D0BBIM8,  FUlntiff  b  Sr- 


—  — a  Station  In  Pannnritaaia,  waa  raiad  and 
naacaaed  (or  soootr  taxia,  at  nn  oOecr  of  th« 
CalUd  StaUa,  lor  bla  oOlc*.  Hal^  that  he  waa 
not  llabla  to  ba  ratad  and  aaaaaaad  (or  bla  offlca  ud- 
4ar  tho  Cnltod  Statin,  for  count?  ntM  and  l«Tle«. 
nw  qpaatlon  nicMDUd  la  tba  caaa  baton  tha 
coarta  M  PouMyiranla  waa,  whotbar  tba  oOlce  of 
captain  at  tha  mtmim  cnttar  of  tba  Dnlt«d  State* 
waa  llabla  to  b«  aaaaaatd  tor  tana,  onder  tho  lawa 
•f  FannarlTanla.  Tha  ralldltr  of  Oo  lawa  ot  Pann- 
arlvania  Inpoaloc  soch  taioL  waa  In  qocatioo  In 
tha  caaa,  on  tha  (round  that  tha  lawa  wan  reptw- 
aaal  to  tha  Conatltntlon  and  lawa  of  tha  Unltod 
fltata* ;  and  tba  conrt  decided  In  faToc  ot  tho  va- 
UdltT  of  tht  law.  n*  Bapreme  Conrt  of  the  Unit- 
ed Btatea  baa  inrladlctloa  on  a  writ  ti  anor  In  aach 


nr*l(nt7. 


of    the    Unltad 

a  wlthu  Hn  aphera  ot  aetloo.    Tht 
and  pnnar  ta  eanr  Into  «BMt  tka 


_.^.  It  aiardaaa  tba  discretion,  ud  Aim  tte 
anwnnti  and  eonlera  npon  the  oDIcet  tba  rlsbt  t* 
raeolTe  K  whan  it  baa  Man  mri«1.  Adt  law  of  a 
Btata  Impoalns  a  tax  npon  the  odlee.  UBlBlaIita( 
the  rccompanae.  Ii  la  eonflict  with  the  law  of  tka 
Dnlted  State*  which  aacuna  tha  allowaoee  W  the 


T  N  error  to  the  Snprema  Conrt  of  FeaBijI- 

In  the  Conrt  of  Common  Plea*  of  Bri«  Oons- 
tj,  the  plaintiff  In  error  Inatltutad  an  aetliM 
agniuit  the  eommlaaionen  of  Brie  Oountj,  th* 
purpoae  of  which  waa  to  have  a  daeiaiiHi  on  tk* 
li^t  aaaertad  by  the  commiaaionera  of  the  eounty 
to  aaaeaa  and  collect  tajcea  on  tha  office  of  tht 
plaintiff,  a  dtiMn,  and  rwlding  in  *Bria  I'^S* 
County,  PtnnijlTanla,  n  eaptain  cf  tha  Cnfted 
State*  reTenoa  euttar. 

Tha  foUowtu  cm*  wm  stated  and  aabodttad 
to  the  eonrt;  Mtha  pnrtr  to  have  the  ri^  to 
proaeenta  a  writ  of  errori 

The  plaintiff  la,  and  haa  heen  for  tta  hut 
eii^t  yenra,  an  officer  of  the  United  Stotcn,  to 
<Hlt,  eaptain  of  tha  Onitad  BUteo  revenna  enttw 
iarriee;  and  ever  line*  hia  appointment  hae 
been  in  aarvio*  tn  eomntand  of  tlta  United 
SUtea  revenue  entter  Brie,  on  tba  Brie  Statiai. 
H*  haa  been  rated  and  aaaeaaed  with  oonnty 
tazei  for  tha  iMt  three  Teara,  to  wit,  183S,  1830^ 
and  tSST,  aa  raoh  officer  of  the  United  Statea. 
for  hia  office,  aa  ineh,  valued  at  fire  hundred 
doltarai  which  taxea  ao  ratad  and  aaa 
paid  bj  the  plaintiff,  amount  to  the  at 


dollar 


y-fivo  w 


'The  qneitiou  aubmlttcd  to  the  eouit  In, 
whether  the  plaintiff  ia  liable  to  U  ratad  and 
aaaeaaed  for  hi*  office  under  the  United  Statea 
for  oountf  rata*  and  laviea;  if  ba  ia,  tlien  judg- 


eorporatlon,  doea  not  impair  obllfatlon  ot  con- 
traeta:  and  a*  to  taxation  ot  aharea  IB  aatloaal 
hanks  and  other  eorperatlana,  eea  note  to  Provl- 
dODce  Bank  r.  BUiinia,  4  Pat.  014. 

Powen  ot  tba  Statea  to  tax. 

The  power  ot  a  aoTerelfn  (OTemmcnt  to  Inninail 
taiea,  eiteoda  to  ali  the  pacaona  and  propertr  be- 
laagluM  to  the  bodj  poiltle,  and  baa  Ita  loandatlon 

In  the  natora  of  aocietr  Itaeit.     " — " "—'■ 

T.  Blliln-    ■  --    "■     —     ■ 


Pro  video  re  Bank 


Ptopartj  of  everj  deaeriptlon,  nnder  tha  Jaila- 
dlMloa  of  a  Suto,  It  tubject  to  Uiation,  u«pt 
Oe  atock  ot  the  United  Btatea  held  by  Ita  dUiena. 
Carroll  v.  Ferr?,  4  Helieao,  SB. 

Ijuida  purcbaaad  from  the  United  Btatea  and 
paid  for.  are  liable  to  tatailoD  br  ibe  Btate  In 
which  thi»  are  aituated,  aitboufh  the  pateno  hare 
not  leaned  from  the  nremaiciit.  CarTolJ  t.  Baf- 
tord,  8  Bow.  441 ;  Aetroei  t.  Hammoad,  8  McLean, 
tor ;  Carroll  v.  Perrr.  4  Id.  SB. 

Snch  lande  ouj  be  taxed  at  tbalr  (nil  valna. 
Canon  V.  Safford.  S  How.  441. 

In  (eneral,  the  different  Btaiei  have  the  ri(ht  ot 
determining  the  manner  of  leTrlnc  and  cotlectlag 
tasee  on  pritate  prDpert]>  wlthhi  their  llmlii :  and 
can  declare  that  a  tract  of  land  ahall  ba  charceabl* 
with  taiea.     WItherepoon  v.  unncan,  4  Wair  210. 

Tha  law  ot  the  Bute  of  Mew  Tork  (N.  T.  Lawa  ot 
laSS,  44,  eb.  8T),  which  proTldca  that  att  peraona 
and  aaaodatloaa  dolna  bnalneaa  In  the  Stale  ot  New 
Twfc,  a*  ■ernbarta.  banket*  or  otherwla^  and  not 


,yG  005*?"  " 


Utt 


Dounia  v.  Thx  Coiuus8iohem  or  Kux  Ooown. 


■Mt  to  ba  «nt«ad  for  tha  defenduita;  if  not, 
tkui  faigmtat  to  ba  antared  for  tha  pklntilT  for 
tha  mm  of  tan  doUan  and  aeTentj-flTe  cmts." 

The  Oonrt  of  Common  Plaaa  g>v«  judgment 
for  the  plaintiff,  and  the  «aH  waa  removed  to 
tha  Snprema  Omirt  of  PamaflTanU,  in  which 
•out  UM  judgmant  waa  ravened,  and  a  judg- 
mant  waa  entered  for  the  eommiuioneraof  EiTe 
Oountjr.  The  plaintiff,  Daniel  Dobtiina,  proae- 
entad  this  writ  of  error. 

The  etM  wa«  «nbmitt«d  to  the  eourt  by  Mr. 
Oalbralth  for  tha  plaintiff,  and  by  Hr.  Pemoia 
for  tJie  defandanU,  on  printed  argument*. 

Hr.  Otlbtaith,  for  the  plaintiff  in  error  t 

The  plaintiff  wai  ratad  and  aeaeaeed,  under 
tha  eonstmetion  giTen  to  the  Stata  law  bj  the 
county  officers,  mth  a  tax  npoo  bia  office,  cre- 
ated undar  a  law  of  tiie  United  State*.  The  act 
of  Congrees  entitled  "An  Act  to  ngnlate  the 
eoUaetion  of  duties  on  imports  and  tonnage," 
Maaad  March  2d,  1TB0,  commencing  at  page 
IM  of  the  third  volume.  United  States  La  we, 
in  its  ainety-aeventh  lection,  empowers  the 
Pmident  of  the  United  SUtas  to  tauee  revenue 
enttera  to  be  built.  The  ninety -eighth  section 
provides,  "That  there  ihall  be  to  each  of  the 
aald  revenue  cutters,  one  captain  or  master, 
and  not  more  than  three  lieutenants  or  mates," 
481*]  etc.  'Its  ninty-ninth  section  provides, 
"That  tbe  officers  of  the  said  revenue  cntterB 
ahall  he  appointed  by  the  President  of  the  United 
States,  and  shall  respectively  be  deemed  officers 
of  tha  customs,"  etc.,  and  prescribes  their  du- 
tie*.  Another  Act  of  Congress,  pasted  the  2d 
Harch,  17B9  (same  book,  page  QO)  prescribes 
tha  compensation  of  tha  commissioned  officers 
of  the  revenue  cutter*,  including  the  captain*. 
The  plaintiff,  a*  (tated  and  admitted  In  the 
e*«a,  wa*  a  captain  of  the  lavenoe  cutter  Brie, 
commissioned  as  preaeribed  by  the  act  of  Coa- 
gresa ;  and  tor  that  offlea,  was  rated  and  assessed 
under  the  Btate  laws  of  the  State  of  Pennsyl- 
vania, which  may  ba  found  in  S  Parka  ft 
Johnston's  Ingest,  at  page  M3;  and  which  an- 
thoriEci  the  assessment  of  a  State  or  county  tai 
upon  "all  offices  and  poets  of  proflt."  Does 
this  mean  "offieaa  and  posts  of  proflt"  with 
whleh  the  State  or  Btate  laws  have  nothing  to 
do  in  their  ereatlont  The  Snprema  Court  of 
tlia  Bute  has  decided  in  thli  eaaa  that  it  does. 
In  7  Watta'  Rep.  SIS;  and  the  question  here 
presented  la,  whether  or  not  that  dedslon  be 
correct.  Tha  Supreme  Court  of  the  Stata  lias 
decided  in  favor  of  the  validity  of  the  State 
law,  in  the  conxtruction  given  to  it  by  the  flnan- 
dal  officers  acting  under  the  authority  of  the 
State,  and  therefore  its  decision  is  the  subject 
of  examination  and  revision  here,  a*  decided 
by  this  court  in  Weston  et  al.  v.  The  City  Coun- 
cil of  Charleston,  2  Peters,  449, 

The  Supreme  Court  of  Pennsylvania  did  not 
touch  the  point  in  question,  or  that  presented 
In  the  case.  No  distinction  Is  drawn  tietween 
an  office  created  by  and  under  the  State  laws, 
•ad  one  which  is  the  creature  of  the  laws  of 
Um  national  govcmment.  It  is  simply  decided 
tliat  an  office  is  the  subject  of  the  taxing  powers 
of  tha  State  officers,  under  the  laws  of  the 
State;  which  is  not  disputed,  so  far  as  relates 
to  officers  created  by  or  controlled  under  State 
legislation.  It  is  asked,  if  this  office  of  captain 
of  a  revenue  cutter  appointed  snd  commissioned 
under  tha  authority  of  the  acts  of  Congress,  ia 
J*  I/,  ed. 


not  one  of  -the  i 

emment  of  the  Union  for  ^a'axaeutlon  o 

powers;"  and  if  so,  if  it  ia  not  brought  within 


Rep.  4U,  487,  and  again  roviewed  tn  S 
Wheat.  TS8)  G  Cond.  Rep.  741.  Theaa  eaaaa 
elearlji  establish  the  principle,  that  the  State 
sovereignty,  the  'State  laws,  and  tbe  [*4S8 
acts  of  the  State  officers  under  its  laws,  oan  only 
extend  to  such  things  as  exist  by  Its  own  au- 
thority, or  are  introduced  by  its  permission; 
and  cannot  extend  to,  or  operate  upon,  an  of- 
fice created  by  the  excluuve  authority  of  the 
United  States,  and  under  ths  cimtrol  of  the 
laws  of  tha  Union  alone;  and  which  cannot  ba 
trammeled  or  interfered  with  by  tha  Stata  au- 
thorities. 

Mr.  Pentose,  for  the  defendants; 

Captain  Dobbins  was  a  "taxable  peiaon,*  a 
citizen  of  Brie  County,  who  enjoyed  tha  privi- 
lege of  a  citizen,  and  the  protection  of  the  State 
government.  He  waa  clearly,  as  such,  fiaUa 
to  taxation. 

In  determining  the  amount  of  tha  tax,  the 
sovereign  Stata  nad  a  right  to  say,  arbitrarily, 
that  he  should  pay  so  much,  or,  which  is  more 
jiu)t,  to  ascertain  hi*  income,  and,  by  rating 
tliat,  fix  a  tax  proportioned  to  it.  There  ia  no 
doubt  that  the  office  or  post  which  he  held  fell 
within  the  descriptive  terms  of  the  statute, 
terms  to  ascertain  this  "rate"  of  the  tax  to  be 
paid  by  the  "taxable  person" — "all  offices  and 
posts   of   proflt"   without  qualification. 

The  office  of  president  judge  of  a  Judicial 
district  ia  within  the  act,  notwithstanding 
the  constitutional  provision  in  regard  to  tha 
salary  of  auch  oCKeara.  Tbe  Commisinonera, 
etc,  V.  Chapman,  S  Rawle,  73. 

Having  inquired  into  the  nature  of  the  tax, 
and  ascmlained  that  the  office  or  post  held  by 
the  plalntifT  in  error  falls  within  the  descriptiv* 
terms  of  the  statute,  we  come  to  the  questioni 
Is  this   statute   invalid   on   the  ^ound   of   Ita 


being  repugnant  to  tha  Constitution  or  lawa  of 
the  United  StatesT 

On  this  point  we  stop  to  Inquire  what  ia  this 
power  of  taxation  In  a  State,  ita  nature,  and 

"It  Is  an  incident  of  sovereignty,  and  is  co- 
extensive with  Uiat  of  which  It  is  an  Incident." 
"It  is  called  a  sacred  right."  "It  Is  admitted 
to  be  essential  to  the  very  existence  of  govern- 
ment." "It  is  so  ample  that  it  may  be  exercised 
on  the  objects  to  which  it  is  applicable,  to  tha 
utmost  extent  to  which  the  government  may 
choose  to  carry  It."  "There  is  no  limit  on  the 
exercise  of  the  "ri^t,  no  guard  against  (*4SI 
the  abuse  of  tbe  power;  hut  in  the  structure  of 
the  government,  and  the  discretion  of  the  repre- 
sentative of  the  people."  "It  is  not  conned 
to  the  people  and  property  of  tha  State;  It  may 
tie  exercised  upon  every  object  brought  within 
its  juri •diction."  "Tbe  power  of  tegislatlon, 
and  consequently  of  taxation,  operates  on  1^ 
persons   and    property   belonging^  to   the   body 

Elitie."  "It  is  an  original  principle  which  has 
.  foundation  in  society  itself.  It  is  granted 
by  all,  for  the  beneBt  of  all."  "however  ab- 
solute the  right  of  an  individual  may  ba.  It  is 
stilt  in  the  nature  of  that  right  that  It  must  bear 
a  portion  of  the  public  burdens,  and  that  por- 
tion must  be  determined  bv  Vba  'Lnc»\»kax«? 


■  Oojxt  or  TBI  UiTRB)  Sttram. 


lean  BkniE  t.  BtlUngi  and  Pittnui, 
4  PiUn,  M3;  Uddle  t.  TIib  CommoawCKlth,  U 
Berg.  *  JUkwIa,  4M;  Brown  t.  The  SUt«  ttf 
lUnlud,  IB  WbMt.  410. 

IVfeftt  an  tha  Umitations  m  this  gredt,  prerog- 
«tiTe  power  whkh  it  1*  »dmitted  resides  in  the 
StatM,  ud  4mb  tkie  cue  fkll  withio  uij  such 
HnlUtionT  Tkaaa  Umitktlons  are  either  eipreu 
or  iiqdiod. 

L  The  expreoe  Uinit»tloii  to  found  la  the 
Ooutltntion  of  the  United  SUtce.  See.  10,  art 
1,  of  that  iBatrumant.  'Vo  SUte  aball,  with- 
out the  eenaaiit  of  Oongnae,  Uf  anjr  Impoata 
or  dntioa  •■  bnporta  or  exporta,  azcept 
what  IU7  be  abeolatelj  naoeaaaiy  for  exaeutiag 
fU  InapedJoa  tawa."  And  there  la  a  like  pro- 
htUtion  to  laying  a  duty  Ott  tonnage. 

a  wiady  ^i^ged,  thftt  bo  other  limitation 
■ —  ' ~ethe<AJeatB  of 


rapreaentatlTa  in  the  State,  as  wdl  aa  tha 
national  goremment.  Besides,  by  reaerring  to 
the  gtMTal  gavemment  the  excIuaiTe  right  of 
laTl^  Impoata  or  duties,  Congreaa  had  an 
ample  source  of  revenue,  obriously  the  leaat 
oppreeslTe  to  the  people.  For  these  impoeta, 
thoogh  they  be  called  in  etrictneas  an  Inolrect 
tftit,  are  rather  a  voluntary  ntributiov  W  aneh 
aa  ohooe  to  purchase  the  imported  artlde 
which  it  la  leried. 

And  althongb  the  power  of  dlreot  taxation 
la  not  taken  from,  or  rather  ia  given  to  the 
gMeral  government  to  be  used  in  those  eases 


it  national  emergency,  when  a  patriotic  people 
440*]  will  bear  'atnoat  any  burdta  without 
a  murmer,  yet  it  la  obviona,  from  the  fact  that 


direct  tazntloo,  without  any  other  lAoltation, 
ihouM  be  left  U  tha  BUtes.  It  ia  their  natural, 
their  only  raooft. 

The  United  purpoaee  and  objects  of  the  State 
gorenmenta,  launedlately  affecting  the  inteieaU 
of  the  people,  will  of  course  make  them  sub- 
mit witn  cheerfnlneaa  to  a  direct  tax  for  the 
•nppmt  of  anch  government;  which  they  would 
MM  so  readily  endure,  except  In  emergencies 
raf erred  to,  for  the  more  onerous  eupport  at  the 


•ge,  to  Uke  oat  and  pay  fifty  dollars 
lioense  to  sell  his  goods,  fell  within  this  pro- 
hibition, and  was  decided  to  be  repugnant  and 
tmoonsUtutional.  Brown  v.  The  SUte  of  Mary- 
land, IS  Wheat,  419. 

But  even  there  it  was  held  that  the  words  of 


o  netod  on  the  thing  imported  that 


it  haa 


aa  an  import,  and  It  subject  to  taxation.  And 
n  la  upon  this  prindpla  that  the  law  of  the 
State  M  Pennsvlvmia  imposing  a  duty  on  retail 
dealers  was  ruled  to  be  in  aeoordance  with  the 
Oonatitution.  Biddle  v.  The  Commonwealth,  13 
flerg.  It  Rawle,  409. 
■  •S« 


Aaalogoua  to  It  is  the  prind^  on  wUeh  tht 
eaae  of  The  Conuaiadoners  v.  Chapman,  3 
Rawle,  7S,  was  ruled.  In  that  case  the  offiea 
of  president  Judge  of  a  Judicial  dietriet  was 
dedded  to  be  within  the  aet,  notwithatandiag 
the  constitutional  provision  in  regard  to  tha 
salary  of  such  officers.  The  opinion  of  tha 
court  in  that  eaae  ia  reapeetively  referred  to. 

a.  The  implied  limitations  on  tha  powat  of 
taxation. 

It  U  admitted  that  it  waa  nmd  that,  aa  Ihe 
convention  which  formed  tk»  OonatitutloB  bad 
imposed  an  expreaa  limitation,  no  other  limita- 
tion eonid  be  eatablisbed  br  inferenco.  And 
this  view  was  etrongly  fortilM  by  the  conten- 
poTuwons  expoaitlon  of  *The  Fedemliat,  [*441 
the  oninent  authors  of  whidt  aaaerted  "that 
the  rli^t  of  taxation  In  the  States  la  aaered  and 
invtoIaUe,"  "with  the  sole  exception  of  dntiaa 
on  impend, and  exports;"  that  they  retain  the 
authority  in  the  most  absolute  sense;  and  that 
an  attempt  on  the  part  of  the  national  govern 
■Bant  to  abridge  them  In  the  exercise  of  it, 
would  be  a  violent  assumption  of  power,  a- 
warranted  by  any  article  or  clause  of  the  Ooa- 
stitntton." 

It  may  be  conceded  that  it  wsa  preesing  too 
far  the  argument  from  this  source,  to  eMitead 
for  "that  construction  of  tbe  Constitution  that 
would  place  within  the  reach  of  the  Bt«t«B 
thoee  meaanrea  which  the  government  mi^t 
adopt  for  the  execution  of  iU  powers."  But  It 
Is  a  strong  argument  to  show  the  Ugh  ehamettf 
and  wide  extent  of  this  power  of  tuntion,  and 
excludes  the  inference  of  any  limitation  upon 
It,  which  does  not  clearly  fall  within  the 
essential  ^ndple  of  preventing  a  control  by 
tha  Statea  of  such  n 


sudi    inferanoa.     The    authority    le  -  co-equal. 


nitted  to  reach  and  control  those  u 


wheat.  48.  So  the  power  of  Congress  to 
levy  tnxes  does  not  exclude  the  States  from  ■ 
similar  power.  Cibbons  r.  Ogden,  0  Wheat 
SDl. 

The  great  principle  of  these  implied  limitattan 
is,  that  the  Statea,  In  the  exerdse  of  the  Ugh 
t  be 

..  .  .  .  and  proper  for  tha  execution  of  ths 
powers  vested  by  the  Constitution  in  the  gov- 
ernment of  tha  United  SUtea.  This  is  tha 
ruling  prindple  of  all  the  eaaee. 

It  Mdng  jndidnlly  ascertained  that  Congress 
possessed  the  power  to  incorporate  a  bank  of 
the  United  States,  It  was  constitutional  bccauat 
it  was  an  instrument,  and  the  means  employed 
b^  tha  ^vemment  of  the  Onion  for  the  execu- 
tion of  tta  powers.  The  power  to  tax  such  In- 
strument, and  these  means,  la  the  power  ta 
destroy;  and  therefore  the  one  Is  repugnant  to 
the  other.  ITCuIloch  v.  State  of  HarylaDd.  4 
Wheat.  448;  Osbura  v.  Bank  of  United  Statea,  t 
Wheat.  867.  It  waa  on  thta  prindple  that  it 
was  ruled,  that  "a  tax  imposed  by  a  law  of  ear 
State  'of  tbe  United  SUtes,  or  under  [*4«9 
the  authority  of  such  a  law  on  stock  lasned  for 
loans  made  to  the  United  States,  la  unronstibh 
tional."  The  creation  of  the  stock  wa*  a 
necessary  and  proper  for  the  executkm 
P«tcr>  !•• 


£oBBiRB  w.  Tbk  CoMitiMiomma  or  Em  Ooomr. 


•t  tbe  United  Btktei."  It  wms  an  iuitniment 
for  the  execution  of  that  power.  Weaton  et  aJ. 
T.  The  aty  Council  of  Charlettoa,  i  Patera, 
440,  465.  So  neither  can  a  State  tax  U17  other 
liutmment  employed  hj  the  govemment  f or  the 
•zecution  of  iti  powers.  It  cannot  tax  the 
Buil.  It  cannot  tax  the  mint.  It  cannot  tax 
patent  rights.  It  cannot  tax  the  Judicial  proc- 
•u.  But  this  implied  limitation  mi  thie  high 
prerogative  power  of  taxation  i*  not  preaaed  to 
extreme  consequence*,  which  would  in  fact 
deatro)'  it;  but  stops  with  resistance  of  a  direct 
repugnant  enactment  of  the  State;  it  U  not 
oarried  one  inch  beyond  this.  Henoe,  a  State 
may  not  tax  a  bank  of  the  United  States,  but 
It  may  impose  a  tax  on  the  oitiMni  of  tuch 
State  holding  stock  in  snch  bank,  and  fix  the 
amount  of  the  tax  by  express  reference  to  the 
Talus  of  such  stock. 

So  it  may  tax  the  real  estate  held  by  the 
bank  within  the  State. 

It  cannot  tax  the  mint  which  is  the  instru- 
ment, but  it  may  tax  the  income  of  the  super- 
intendent, although  that  income  ma;  be  made 
np  in  whole  or  in  part  by  the  salary  of  his  of- 
fice. Indeed,  unless  this  be  permitted,  he 
might  escape  taxation;  as  any  tax,  if  ths  argu- 
ment be  carried  to  an  extreme,  may  afteet  that 
Income.  It  may  not  tax  Ute  mail,  but  it  may 
the  postmaster.  It  may  not  tax  the  patent 
rights,  but  it  may  the  income  of  the  patentee 
derived  from  the  sale  of  patented  articles. 
Such  is  the  peddler's  tax  or  license.  It  may  not 
tax  judicial  process,  but  it  may  the  clerk 
who  issues  it.  Ths  former  Is  an  instrument 
for  the  public  good,  the  income  of  the  officer  Is 
hia  private  emolument,  with  which  ths  public 
has  nothing  to  do. 

A   contractor,    says   Chief   Justice   MsTshall, 
for  supplying  a  military  post  with  provltlona, 
eannot   be   restrained   from   makinc   purchases 
within  any  State,  or  from  transporting  them  to 
Uy  place  at  which  the  troops  are  stationed, 
oould  he  be  lined  or  taxed  for  doing  to.    ] 
the  property  of  the  contractor  may  be  taxed  as 
the  property  of  other  dtiiens.  Osbom  v.  United 
States   Bank,   9   Wheat.   887.     That   property 
may  be  the  proSts  of  hi*  contracts. 
443*]     *It  might  be  contended  that  tbe  tax 
iiminiBhed  his  ability  to  execute  such  contract. 
The   limitation   is  not   carried  to   such  conse- 
quences. 

A  tax  on  govemment  stock  was  decided,  as 
we  have  seen,  to  he  unconstitutional.  Weston 
r.  City  of  Charleston,  8  Peters,  440.  But  it 
seems  to  have  been  admitted  in  that  case  that 
J  the  tax  had  been  an  income  tax,  although  thi 
income  was  in  part  or  in  the  whole  made  up  of 
Literegt  on  this  stock,  such  tax  would  have  been 
constitutional.  Such  appeara  from  the  opinion 
of  Justice  Johnson,  who  dissented  from  the 
majority  of  the  court. 

So  here,  a  tax  upon  the  hull  and  apparel  of 
the  revenue  cutter,  commanded  by  Captain 
Dobbins,  would  have  been  unconstitutional. 
She  was  "the  means"  or  "instrument"  of  the 
government.  But  this  tax  by  the  State  Is  not 
of  such  instrument,  but  of  one  of  her  citizens, 
whose  ini'Ome  is  rated  to  fix  the  amount  of  his 
contribution  to  the  public  burden.  The  dii 
Unction  is  obvious:  the  reason  for  the  difference 
ia  well  Uken  by  Chief  Justice  Marshall  ii 
10  Ii.  04. 


ITCulloeh  V.  Tba  State  of  ICanlud,  4  Wksat 
428. 

"The  people  of  a  Stat«  therefore  glvt  to  their 
govemment  a  right  of  taxing  thsmselres  and 
their  prc^kerty.  And  aa  the  exigencies  of  gor- 
enunent  cannot  be  limited,  they  preaoribe  bo 
limits  to  the  axereUe  of  this  rl|^,  resting  eon- 
ndently  on  the  interest  of  tba  la^elator,  and  tm 
the  Influence  of  ths  constituent*  over  thalr  rep- 
resentative to  guard  them  against  its  abuse. 

But  the  mean*  employed  ny  the  government 
of  the  Union  have  no  such  security,  nor  Is  the 
right  of  a  State  to  tax  them  sustained  by  the 
same  theory." 

The  safsguard  of  tba  influenee  of  the  eonitit- 
uent  over  the  representative  Is  aa  perfect  a 
protection  to  the  dtisen  who  holds  office  under 
the  government  of  the  Union  aa  to  anv  other 
dtisoi.  The  court  will  remark,  that  all  officas 
or  posts  of  profit  are  required  to  be  rated.  Thsro 
ia  no  discrimination  aa  to  the  nature  of  the  of- 
fice or  post. 

Ur.  Justice  Wayae  delivered  ths  opinloD  of 
the  court t 

This  cause  has  been  brought  to  this  court  I7 
a  writ  of  error  to  ths  Buprsms  Court  of  Pssn- 

That  court  reversed  the  Judgment  of  the  Court 
of  Common  'Pleaa  of  Brie  County,  [*444 
which  it  had  given  In  favor  of  the  plalntiS 
(now  in  error),  upon  an  agreed  statement  of 
facta,  In  the  nature  of  a  special  verdict. 


LMunty,  Pennsylvania,  and  votes  In  said  place; 
that  he  has  been  f  iv  the  last  dght  years  an  at- 
fleer  of  the  United  SUtes,  a  captain  in  the  Unit- 
ed States  revenue  cutter  Mrvice,  and  ever  since 
his  appointment  haa  been  la  service.  In  com- 
mand of  the  revenue  eutter  Erie,  on  the  Srle 
Station.  liiat  ha  has  been  rated  and  assesaed 
with  county  taxes  for  the  laat  three  years,  I83(, 
IBSe,  18ST,  as  such  officer  of  ths  United  States, 
for  his  office,  as  such,  valued  at  five  hundred 
dollars;    wUch    taxes   paid   by   the    plaintifT, 


court  la,  whether  the  plaintitt  is  liable  to  be 
rated  and  asaeased  for  his  office  under  tbe 
United  States  for  county  rates  and  leriesT  If 
he  Is,  then  judgment  shall  be  entered  for  the 
defendants;  if  not,  then  judgment  shall  he  en- 
tered for  the  plalntlfl,  for  the  sum  of  ten  dollars 
and  aeventv-flve  eenta." 

This  is  the  only  question  submitted  upon  the 
record.  We  think  Ic  suffldently  appeara  to  give 
the  court  jurisdiction  that  the  Supreme  Court, 
in  reversing  the  jud^ent  of  the  CJourt  of  Com- 
mon Pleaa  and  in  giving  Judgment  a^inst  the 
Klaintifl'a,  dedded  in  favor  of  the  validity  of  a 
iw  of  Pennsylvania  subjecting  the  plaintiff  to 
be  rated  and  assessed  for  his  office  under  the 
United  States,  for  county  rates  and  levies;  the 
validity  of  which  law  was  In  question,  on  the 
ifround  of  Its  being  repi^(nant  to  the  Oonstltn- 
tion  and  laws  of  ths  United  States. 

It  was  urged  in  argument  by  the  eounael  for 
the  defendants  in  error,  if  the  court  has  Juris- 
diction of  the  cause,  that  the  Judgment  of  the 
Supreme  Court  should  be  affirmed,  because  the 
plaintiff  when  assessed  did  not  apply  to  the 
the  commissioner*  for  relief,  sa  Uw  atsA-'ab^-^tQ- 


SCFBOOt  CODBT  OF  TBI  Uhitb)  Biatkb. 


i4dM.  And,  tlMt  having  patd  the  Uz  to  an 
officer  who  had  »  color  of  right  to  receive  It, 
It  CAimot  be  recovered  bock  by  the  plaintiff. 

Neither  of  these  questions  can  be  considered 
^  this  court.  They  are  not  in  the  special  ver- 
dlet  npon  which  the  judgment  was  rendered. 
By  nferriug  to  the  case,  a«  reported  in  7  Watts, 
513,  it  will  be  seen  that  the  Supreme  Court  put 
44K*]  the  case  eictusivel;  'upon  the  power 
•ad  right  of  the  commiBsioners  to  enforce  the 
tax  upon  tha  plaintiff  for  Ida  office  nndar  tha 
United  SUtea. 

Tha  aaaeaiment  wm  made  }>j  the  commla- 
donera  of  Erie  County  under  the  Act  of  Fenn- 
■flvanU  of  tha  16th  April,  1834.  It  U  believed 
to  1m  Um  only  instance  of  a  tax  being  rated  in 
that  State  upon  the  office  of  an  officer  of  the 
United  Statea.  It  baa,  however,  received  the 
aanction  of  tlie  Supreme  Coort.  If  it  can  be 
lawfully  done,  it  cannot  he  doubted  that  similar 
aasesiments  will  be  made  under  that  law,  upon 
all  other  officers  of  the  United  Statea  in  Penn- 
sylvania. The  language  of  the  court  is,  "the 
eaaa  ia  put  on  the  power  and  right  t«  impose 
tbe  tax.  In  other  worda,  ia  this  a  legitimate 
•ubjeet  of  taxation  I  Ferbapa  this  maj  la 
some  measure  depend  on  whether,  within  the 
true  meaning  of  the  acta,  ft  Is  the  office  Itself, 
or  the  emoluments  of  the  office  which  are  made 
tfce  subjects  of  taxation."  In  the  preceding 
extract  we  gave  the  language  of  the  court. 
The  law  Is,  that  an  account  shall  be  talcen  of 
"all  offioaa  and  posts  ol  profit."  The  next  sec- 
tion makea  It  the  duty  of  the  assessors  "to  rate 
an  offices  and  posts  of  profit,  professions,  trades, 
and  occupatious,  at  their  discretion,  having  • 
rfus  regard  to  the  profits  arising  therefrom. 

The  emoluments  of  the  office,  then,  are  tax- 
able, and  not  the  office.  But  whether  it  be  one 
or  the  other,  we  cannot  perceive  how  a  tax  upon 
either  conduces  to  comprehend  within  the  terms 
of  the  act  the  office  or  the  compensation  of  an 
officer  of  tha  United  State*.  It  will  not  do  to 
say,  as  It  was  said  in  argument,  that  though  the 
language  of  the  act  may  import  that  offices  and 
posts  of  profit  were  taxable,  that  it  was  the 
dtiien  who  holds  the  office  whom  the  law  ta- 
tended  to  tax,  and  that  it  was  «  burden  bs  was 
bound  to  bear  in  return  for  the  privileges  en- 
Joyed,  and  the  protection  received  from  govern- 
ment; and,  then,  that  the  liability  to  pay  tbe 
tax  was  a  personal  cbaigs,  because  the  person 
npon  whom  it  was  assessed  was  a  taxable  per- 

The  first  answer  to  be  given  to  these  sugges- 
tiona,  la  that  the  taxia  to  be  levied  upon  a  val- 
uation of  the  income  of  the  office.  But,  be- 
sides, the  obligation  upon  persons  to  pay  taxes 
ia  mistaken,  and  the  sense  in  which  a  Ulx  is  a 

Etaonal  charge   is  misHnderstood.    The  foun- 
tlon  of  the  obligation  to  pay  taxes  ia  not  the 
privileges  enjoyed  or  the  protection  given  to 
idtiten  by  government,  though  the  payment  i 
taxes  gives  a  right  to  protection.   K>th  are  si 
4i«']  joyed,  *aB  wall  by  those  members  of  a 
State  who  do  not,  because  they  are  not  able  to 
pay  taxes,  as  by  those  who  are  able  and  do  p&y 
them.   Married  women  and  children  have  priv- 
ileges and  protection,  but  they  are  not  assessed, 
nnleas   they   have   goods   or  property   separate 
from  the  heads  of  families.    The  necessity  of 
money  (or  the  support  of  States  in  times  of  peace 
or  war,  flies  the  obligation  upon  thdr  citicens 
l«fl< 


to  pay  such  taxes  as  may  be  imposed  by  IswM 
authority.  And  the  only  sense  in  which  a  tax  ia 
a  personal  charge,  is  that  it  is  assessed  upoa 
personal  estate  and  the  profits  of  labor  ausd  in- 
dustry. It  is  called  a  personal  charge  to  dia- 
tinguish  such  a  tax  from  the  tax  upon  the  Ian<ls 
and  tenementa  which  are  enforced  without  any 
regard  to  tbe  persons  who  ars  tha  owners. 
Taxes  are  never  asseassed,  nnleas  it  be  a  capita- 
tion tax,  upon  persons  as  persons,  but  upon 
them  on  account  of  their  goods,  and  the  profits 
made  upon  professions,  trades,  and  occupations. 
They  are  so  imposed,  because  public  revenue 
can  only  be  supplied  by  assessments  upon  the 
goods  of  individuals — "oomprehendiag  nnder 
the  word  'goods'  all  the  estate  and  effects  which 
every  one  hath  of  whatsosfo'  sort  they  be. 
Taxes  repvd  the  persons  of  men  only  because  irf 
their  goods."  The  goods,  then,  are  taxed,  and 
not  the  person.    But  those  who  are  to  pay  the 


tbe  necessities  of  the  State.  The  obligation, 
Itowerer,  only  becomes  a  eharga  npon  the  per- 
son in  consequence  of  tha  power  in  the  State 


goods,  and  the  imprisonment  of  the  delinqnenL 
A  tax,  according  to  tha  object  upon  which  it  ia 
lidd,  may  be  a  personal  chargej  but  that  is  a 
very  different  thing  from  its  becoming  a  charge 
upon  the  person,  in  consequence  of  the  eoerdoa 
which  may  ha  provided  by  law  to  enforce  the 
payment. 

Ws  have  been  more  particular  in  notid^ 
this  argument,  because  it  enabled  ns  to  put  tha 
point  upon  wUch  It  wsa  intended  to  bear  npM 
right  principles.  Besides,  as  It  was  drawn  frmn 
the  statutes  of  Pennslyvania,  it  implied  tlia  sop- 
position  that  her  Legislature,  in  these  enaet- 
ments  upon  taxation,  had  disr^arded  thoaa 
principles.  But  this  Is  not  so.  If  the  oocasioa 
waa  a  proper  one  for  this  court  to  do  it,  we  might 
esslly  show  that  tbe  act  throughout 'was  [*44T 
framed  upon  an  enlightened  recognition  by  ths 
legislaton  of  that  State  of  all  tbe  principtaa 
upon  which  taxes  are  imposed  'The  oaly 
difficulty  In  the  act  baa  arisen  from  the  terms 
directing  assessments  to  be  msde  npon  all  offices 
and  posts  of  profit,  without  restricting  the  aa- 
sessments  to  offices  and  posts  of  profit  held 

idor  the  sovsrsignty  of  that  State,  and  not 


Tbe  case  being  now  oleamd  of  other  objec- 
tions, sxcept  such  aa  relate  to  the  uneonstitii- 
tlonality  of  ths  tax,  we  will  consider  tbe  real 
and  oidy  question  in  it,  that  is,  "whether  ths 
pidntiff  is  liable  to  be  rated  and  assessed  for 
his  office  under  the  United  Statas  for  conn^ 
rates  and  levies." 

It  is  not  necessary  for  tha  dsdsioa  of  thia 
qtieation  that  the  power  of  taxation  In  tbe  States 
and  in  the  United  SUtea,  under  the  Constitn 
tion  at  the  latter,  ahould  be  minutely  discussed 

Taxation  is  a  sacred  right,  essential  to  ths 
existence  of  government;  an  incident  of  sovsr- 
eignty.  The  right  of  legislation  is  co-extensivs 
wfth  the  incident,  to  attach  it  upon  all  persoas 
and  property  within  the  jurisdiction  of  a  Stata. 
But  in  our  system  thsra  tre  limitations  upoa  thai 
right.   There  is  «  concurrent  right  of  Isgisla- 


Domm  T.  Tmt  OomnMioitm  er  Em  Omnnrt. 
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u  botk  uarutraiaadbjUitOMMtitatini 
nntted  BUtM.  Both  An  iMtralMd  opoa  tl 
mbjoet  bj  txmm  prohibitloBi  la  Um  Ouutltu- 
tion;  and  tba  StetM  br  meh  u  ara  iwe«w>rily 
ImpUad  wben  tke  azerciM  of  th*  right  ^kSUta 
eonflieU  with  tha  parlMt  «xaaatIon  of  anotlMi 
•ovtraign  power  delMptrf  to  Uw  Unitod  StatM. 
That  oeonra  When  MutioD  br  *  Stats  aoti 
upon  tli«  iiiatrniiiauti,emalumaitaandpei»oiis, 

wUeli  the  United  State* ' '~ 

a*  neeeuarr  and  propw  i 
■overcign  powen.  The  garaniment  __ 
United  Statei  it  auprema  within  it*  sphae  of 
aetioo.  The  menu  neeewarr  and  jmfw  to 
carrr  Into  effect  the  powers  in  the  Omatitution 
are  ui  Congreu.  Taxation  ia  a  aovereign  power 
In  a  Btate;  but  the  collection  of  rerenue  bjr 
impoata  upon  imputed  good*,  and  tba  regula- 
tion of  oonmerce,  are  alao  aovereign  powen  in 
the  United  States.  Let  ua  applr,  then,  the  prin- 
dplee  juat  atated,  and  the  powen  mentioned  to 


r  msuia  to  azecnte  tl 


aanlt. 


B  In  Judgment,  a 


lewhatwUlbethe 


44S*]  *Congreea  baa  power  to  laj  and  ooUect 
taxee,  dnttea,  Impoata,  etc.,  and  to  regulate  con- 
merce  withforeiganatiouandaiiunigtheaeTer- 
al  Btetee,  and  «^th  the  Indian  tribe*.  Neither 
can  be  done  withont  le^laticML  A  OMnplicate 
macUnerj  of  fonoe,  tnstmmenta,  and  persona, 
miut  be  eatabllabed;  reronue  diatriots  were  tc 
be  deaignatad;  oolleeitors,  naTal  officera,  anrrej' 
ore,  inspectora,  appraiaars,  wdriMra, 


the  tonnage  of  veaaela,"  rerenne  cottera,  and 
offioeis  to  eomauHid,  them  an  asiasaary.  The 
Iatt«r  an  dealarad  to  fae  offleen  (rf  the  euatoma. 


areign  powen.  They  an  the  means  necessary  to 
an  allowed  end :  the  end,  the  great  object*  which 
tbe  Conatitntlon  waa  intended  to  aecun  to  the 
States  in  their  character  of  a  nation.  Is  the 
oifloer,  as  anch,  leaa  a  meana  to  carry  into  effect 
theae  great  objacta  than  the  veeael  which  he 
eommanda,  tbe  iDStmments  which  are  uaed  ' 
navigate  bar,  or  than  the  guna  put  on  board  to 
foroe  obedience  to  the  law.   Thcae  inanimate  ob- 


KJ 


ao  who  gives  use  and  efficacy  to  the  whole  T  Is 
not  compenastion  tbe  meana  by  which  faia  serv- 
lo«a  are  procnrad  and  retainedl  It  ie  true  it 
becomea  Ua  when  he  haa  earned  it.  It  it  can 
be  taxed  by  a  State  as  eompenaation,  wilt  not 
Congreaa  have  to  graduate  ita  amount  with  nf - 
aranca  to  ita  rediMtion  by  the  tax.  Could  Con- 
greaa oae  an  nnoontrollM  diaowttoB  in  flziDg 
the  amount  <rf  eompenaation,  as  It  would  do 
without  the  Interference  of  aneb  «  taxt  Um 
execution  of  tt  national  power  by  way  of  eom- 
penaation to  offiewa  can  in  no  way  be  aubordi- 
nate  to  the  action  of  the  State  Legislatures  upon 
I  eubjeeL    It  would  deetroy  also  all 


muformity 


eompenaation    for    the    same 


%  right  of  taxation  to 
be  in  the  States,  would  also  in  effect  be  to  give 
the  States  a  nvenue  out  of  the  revenue  of  the 
United  States,  to  which  they  are  not  constitu- 
tionally entitled,  either  directly  or  indirectly, 
neither  by  thulr  own  action,  nor  by  that  of  Coa- 
10  It.  ed. 


graaa.  The  nventy  of  the  United  Statea  la  In- 
tended by  the  Cooatitution  to  pay  the  debts, 
and  provide  for  the  common  dalenae  and  gen- 
eral welfare  of  tbe  United  States,  to  be  expend- 
ed, tn  particulan,  in  carrying  *into  ef-  [*44» 
feet  the  laws  made  to  execute  all  the  expreas 
powen,  "an^  til  other  powen  vested  by  the 
Conatitntlon  in  tbe  government  of  the  United 
Statea."  But  the  uncoostitutionality  of  such 
taxation  by  a  State  as  that  now  befon  ua  may 
be  safely  put  (though  It  la  not  the  only  ground) 
upon  its  interference  with  the  conatitntional 
meana  which  have  been  Ic^alated  by  tba  gov* 
emment  of  the  United  Statea  to  carry  into  effeet 
its  powen  to  lay  and  collect  taxea,  dutlaa,  Im- 
poata, etc.,  and  to  regulate  commerce.  In  our 
view  it  present!  a  caae  of  as  strong  interfennce 
aa  was  presented  by  the  tax  imposed  by  Mary- 
land in  the  case  of  IfCuIloeh,  4  Wheat.  316, 
and  the  tax  by  the  city  council  of  Charlestoiu 
in  Weaton'a  caae,  2  Peten,  449;  in  both  of 
which  it  was  decided  by  this  court  that  the 
State  governments  cannot  lay  a  tax  upon  the  eon- 
etitutlonal  meana  employed  by  the  government 
of  the  Union  to  execute  ite  conatitutlonal  powen. 


the  case  before  uaia  notUieaole  ground 
upon  which  our  conclusion  can  be  maintained. 
We  wilt  not  state  another  ground;  and  we  do 
■0  becauae  it  ia  applicable  to  exempt  the  aalariea 
of  all  officers  of  the  U^ted  States  from  taxa- 
tion by  the  SUtea. 

The  powen  td  the  national  gavemment  ean 
ooly  Im  esecntad  t^  oScen  whoae  aervloe* 
must  be  eompenaated  by  Congreaa.  The  allow- 
ance b  In  ita  descretlon.  The  preanmption  te 
that  the  compensation  given  t^  law  ia  no  mon 
than  the  serrioea  an  worth,  and  only  anch  ia 
t  as  will  secun  from  the  officer  the  dili- 
gant  performancea  of  hia  duties.  "The  offleen 
execute  their  offieea  for  the  public  good.  Tbia 
implies  their  right  of  reaping  from  thence  the 
recorapenae  the  services  they  may  render  may 
deaerve,"  without  that  recompense  being  in  any 
way  laaaened,  except  by  the  sovenigo  power 
from  whom  the  officer  derives  his  appointment, 
or  by  another  aovereign  power  to  whom  the 
first  has  delegated  the  right  of  taxation  over 
all  the  objects  of  taxation,  in  common  with 
itself,  for  the  beneHt  of  both.  And  no  dimin- 
ution in  the  recompenae  of  an  officer  is  juat  and 
lawful,  unless  It  be  prospective,  or  by  way  of 
taxation  by  the  sovereignty  who  has  a  power 
to  impose  it,  and  which  u  intended  to  bear 
equally  upon  all  according  t»  their  eatata. 

The  eompenaation  of  an  officer  of  the  United 
Statea  ia  fixed  by  *a  law  made  by  Con-[*4SO 
graaa.  It  ia  in  ita  conclusive  discretion  to  deter- 
mine what  ahall  be  given.  It  exercises  the  dis- 
cretion and  fixes  the  amount,  and  confen  upon 
the  officer  tbe  right  to  receive  It  when  It  haa  bean 
led.  Does  not  a  tax,  then,  by  a  Stata  upoa 
office,  diminishing  the  recompense,  oonfllet 
with  tba  Uwof  the  Uoltad  States,  which  secures 
it  to  the  olBcer  In  ita  anUraneaaT  It  certainly 
baa  such  sn  affect;  and  any  law  of  a  State  im- 
poalng  such  a  tax  cannot  be  conatitutlonal, 
becauae  it  eonfficta  with  a  law  of  Congreaa  made 
in  punuanca  of  the  Conatitution,  and  which 
makes  it  tbe  supnme  law  of  the  land. 

We  are,  thereion,  of  opinion  that  the  Judg- 
ment of  the  Supreme  Court  of  Pennaylvuiia, 


■  Oorar  OF  THa  UnncD  Siatvs. 


KverriDg  tlie  judgment  of  tlft  Court  of  Com- 
moa  Fleaa  of  Brie  County  dMUring  the  pUin- 
tiS  wk«  not  lUble  to  b«  nLt«d  uid  ■•■eased  for 
county  ntea,  and  leriei  for  his  office  under  the 
United  StateB,  is  eironeous;  in  this— that  the 
Mid  Supreme  Court  adjudged  that  the  act  of 
Pennsylvania  embracing  all  offlcea  and  poeta  of 
proflt,  comprehending  offices  of  tha  United 
States,  waa  not  repugnant  to  the  Conatitntion 
and  law*  of  the  United  States;  whereu  this 


Jud^ent  ought  to  be  reverud  and  annulled; 
and  the  cauae  remanded  to  the  aald  8u^«me 
court  of  Pennaylvania  In  and  for  the  Weatern 
Dlatrict,  with  directiona  to  affirm  the  judgment 
of  tho  Court  of  Common  Pleaa  of  Erie  County. 


4S1*]  ■OQABLOTTB  A.  PARTSH,  Appellant, 
HARVST  W.  ELLIS  et  nx.,  Appelleta. 

of  dower — case  at  law  cannot  be 
brought  to  tUs  eoort  by  appeal. 


>  the  Supreme  Coort  of  the  United 
MB  of  eqaItT,  ol  admEralt;  and  mirl- 
Uou,  BDa  pnaa  or  do  priae :  but  ciiei 

j>  tie  brouiht  up  bj  writ  of  error.  ■■ 

pioTtded  for  br  tbe  JudtcUry  Act  of  1TS9.  It  baa 
alwan  been  beld  tbat  a  eaaa  at  law  cannot,  oniler 
Uie  Act  el  18M,  be  bronsbt  to  the  Supreme  Coert 

In  man/  et  the  StatM  and  territorlea.  the  uiduit 
eoBDion  law  lemedj  ter  the  pnrpoee  of  obtaining 
■■  allotnient  of  dower,  ■■  wall  ■■  tha  remedial  for 
other  legal  rigbta,  have  been  ctaanged  for  other* 
more  eoavenleut  and  anltable  to  oor  elt 

habits;  ret  thej  are  regarded  ■■  caaea ,  _. 

though  ther  are  not  carried  on  according  to  the 
fomu  of  the  cemnion  law. 

Cited,  PaTw>n*  t.  Bedford  et  at.  I  Fetan,  44T. 

ON  appeal   from   tbe   Court   ol   Appeals   In 
Florida. 
The  caae  is  fully  stated  tn  the  o^nlon  of  the 

The  only  question  In  the  ease  on  which  the 


a|n»ed,  Instead  of  by  writ  of  error. 

Hr.  Oilpin,  for  the  appelleea,  contended,  that 
SB  appeal  does  not  tie  In  this  court;  this  ease 
Muld  be  brought  here  only  by  writ  of  error. 
It  Is  not  a  ease  either  of  equity,  admiralty,  or 
prise  or  no  prize.  From  I7S9  to  1B03,  all  caMs 
were  brought  here  by  writ  of  error.  Act  of 
E4th  September,  ITSQ,  see.  22;  1  Story's  Laws, 
flO.  In  IBOS  appuds  were  allowed;  but  they 
were  expreaaly  confined  to  caaea  of  equity,  ad' 
mlialty,  and  prize  or  no  prise.  Act  of  8d 
Uhrch,  1808,  MC  2;  8  Story's  Iawb,  SOS.  The 
eourta  have  alwaya  strictly  maintained  this  dis- 
tinction between  the  two  modes  of  proceeding. 
United  States  y.  Hanson,  1  Oailiaon,  21;  The 
San  Pedro,  S  Wheat.  Ul.  In  the  case  of 
Ward  V.  Qregory,  T  Peten,  B38,  this  court 
dlamisaed  an  M|Poal  from  a  judgment  rendered 
la  the  nroceedinn  upon  a  mandamus,  which 
wwfl  not  procMiUDfi  la  a  case  ti  oquity,  ad- 


miralty, or  prise  o.  . 
for  the  assignment  c 
little  within  either  of  theae  claaaea  of'e 
*thoae  upon  a  mandamus.  They  are  [*4ftl 
common  law  proceedings;  and  the  writ  for  the 
allotment  of  dower  in  this  case  reaemblea,  gen- 
erally, that  which  is  used  in  such  proceeding. 
Williama  t.  Owyn,  8  Saunders,  44  d,  noU  4. 
This  appeal,  therefore,  ought  to  be  diamiseed. 

Ur.  OUef  Justica  Taney  delivered  tbe  opta- 
ion  of  the  oourt: 

This  ease  Is  brou^  here  by  appeal  from  the 
judgment  of  the  Court  of  Appeals  for  the  Ter- 
rit<vy  of  Florida.  A  motion  has  been  made  to 
dismiss  the  case  upon  the  ground*  that  it  was  a 
proceeding  at  law,  and  not  in  equity,  and  that 
under  tlie  act*  of  Congress  regulating  the  ap- 
pellate Juriidiction  of  this  court,  the  ease  can- 
not be  brought  here  by  appeai ;  and  thsit  we 
hsTe  no  jurisdiction  to  rense  the  judgment  of 
the  teiTitorial  eourt  unless  H  is  brought  np  hf 
writ  of  error. 

The  question  may,  perhaps,  seem  to  be  rather 
one  of  form  than  of  substaiMe.  But,  neverthe- 
less, it  Is  oar  duty  to  conform  to  the  acts  o< 
Congress;  and  we  cannot  exercise  the  appelate 
juriadiction  conferred  upon  this  court  oxeept 
in  the  form  prescribed  by  law. 

The  ease  in  the  territorial  court  was  tUs: 
Jamta  L.  Parish,  died  in  Jefferson  County,  in 


lant,  and  no  children.  Eis  sister,  Oatbarine 
Ellis,  one  of  the  appellees,  waa  his  heir-at-law; 
and  he  left  real  estate,  n^roea,  and  peraMial 
property  of  considerable  nJue. 

After  hia  death  his  widow  petittoned  the 
Superior  Court  of  Middle  Florida  for  aa  allot- 
ment of  her  dower  In  the  real  estate,  and  her 
share  of  tbe  pcraoaal  property;  claiming  to  be 
entitled  to  one  half  of  each  under  a  law  of  the 
territory,  paased  In  1838.  And  thereupon  a 
writ  was  Issued  l^  the  eourt  to  the  ehenfl',  di- 
recting him  to  deliver  over  to  the  petitioner  her 
K>rtiou  of  the  estate  as  prayed  for.  On  the 
.Sih  of  December,  I^B,  the  sheriff  returned  the 
writ  with  an  inquisition  or  report  of  certain  free- 
holders summoned  by  bim,  allotting  to  the 
widow  as  her  dower  certain  portions  of  the 
real  eatate,  negroes,  and  property,  being  the 
one  half  of  the  gross  amount  of  said  eati^  in 
quantity  and  value. 


return  and  allotment,  beeauae  it  «  .  __  __ 

fore  the  estate  was  settled  by  the  administrator, 
and,  as  they  also  alleged,  coUnsivcly;  and  be- 
cause the  allotment  was  too  targe,  and  Um 
mode  of  proceeding  InfMinal.  It  was,  bow- 
ever',  conflrmed  by  the  Superior  Oiurt,  and  ■■ 
appeal  thereupon  taken  to  the  Court  of  Appenla 
for  the  Territory,  where  the  judgment  of  the 
"upeHor  Court  was  reversed.    And  from  thin 


C'  jdgment  of  reversal  the  case  faaa  been  tmm^t 
ere  by  appeal. 
If  the  proceedings  in  tha  territorial  ooorta 


proceedings  at  law  and  not  in  equity,  w« 
have  no  jurisdiction  to  hear  the  case,  becansa 
it  Is  not  brought  here  by  writ  of  error.  Tha 
Act  of  Congress  of  July  1*,  1S38,  see.  S  (4 
"'      '    '  "    dedarag  that  the  regnh- 


StoiT^  Laws.  2SM).  i 


184S  BAVKRDDia  ST  AL.  r.  Thk  Rctobiubi  Duma  Chduih  n  al  lO 

UOM  prescribed  bj  the  second  Bection  of  the 
Act  entitled  "An  Act  in  addHioD  to  ftn  act  enti- 
tled 'An  Act  to  amend  the  judicial  system  □(  the 
United  State*',"  approved  the  3d  ol  March,  1B03, 
«a  far  •>  said  reflations  ahall  be  practicable, 
shall  be  observed  in  respect  to  all  wnts  of  error 
and  appeals  from  the  aaid  Court  of  Appeals  in 
the  said  territory  to  the  Supreme  Court  of  the 
United  SUtes.  And  the  Act  of  1803  thus  re- 
ferred to  in  the  law  of  1832,  gives  the  right  of 
appeal  in  esses  of  equitv,  of  admiraltj  and 
maritima  juriBdktion,  and  prize  or  no  prizei 
but  leaves  the  cases  of  law  to  be  brought  up 
bf  writ  of  error  as  provided  for  by  the  Act  of 
1780.  And  it  has  always  been  held  that  a  case 
at  law  cannot,  under  the  Act  of  1803,  be 
brought  here  by  appeal.    S  Wheat.  141,  142. 

TIm  question,  then,  is  whether  the  proceed- 
ings In  the  Florida  courts  were  in  a  case  at  Uw, 
They  certainly  differ  from  the  ancient  common 
law  proceeding  by  writ  of  dower;  and,  indeed, 
they  necessarity  differed  from  it,  because  the 

widow-,  share  of  the  negroes  and  personal  "SS'e'J^ant  in  ewnmon  ia.7  hold  advw-ly  »  art 
property  were  united  in  the  same  proceeding   baf  hi»™WnlSt  ""■■«*  ™  ■»■ 

that  was  instituted  to  recover  her  dower  in  the  Alter  the  etapae  of  twenty  yoets  (nun  ths  eom- 
real  estaU;  and  It  certainly  does  not  strictly  S*?'*"*?*  "i  ."^V^J.  C°V*"?,^?  **  ""V."!!??!!^ 
conform  to  any  of  the  m^e.  of  proceeding  g"Sl^ha'X'n°^?^"w^4'Ifm,S'tK 
known  to  the  common  law.  But  In  many  of  the  tme  owDers  at  that  date ;  and  all  Inqulr;  late 
SUtes  and  territories  the  ancient  common  law    «•«[;  Utle  or  Its  Incidents  wu  effectaally  cot  off. 

™„ri,  t.,  ih.  p„p.„  of  .b..i,j.s  „  M-  t.a  £"ss:„sr,:i  s^ffiir'anis 

ment   of   dower,   as    well  aa   the   remedlea   for  conrU,  In  relation  to  the  construction  of  the  stat- 

other  mere  legal  righU,  has  been  changed  for  nteof  llmltatloae  of  tte  Btat.  in  which  the  contro- 

~»k...    ™n~    ™,™i=nJ    .nj    .,.:«. hi.    *«    «.■-  vetej  has  arisen.     Snch  Is  the  settled  doctrlaa  ot 

others    more    coovement    and    suiUble    to    our  ^la    Supreme    Court      Cited.    Oteea    v,    Neal.    6 

aituation  and  habits.   Yet  they  are  regarded  as  Peters.  291. 
cases  at  law.  although  thev  are  not  carried  An        t*°  distinction  Is  msde  b7  tbe  courts  ot  the  State 

^„d™  to  ih.  to,L  of  s,.  „^«  u,  in  « ,sf-  xiaS,'o-rj,.'.«^i,r.T„sffiis;"s 

4ft4*]  the  case  of  'Parsons  v.  Bedford  et  al.  the  Btaie.  In  regard  to  capaeltr  to  bold  bj  farce  ot 

S    Peters,    447,    the    court,    when    speaking    of  the  stnmte;  tterefore  none  jn  be  taken  b»  tbe 

nmedies  of  this  description,  said  that  »U  suiU  ""{re^StawST'o?  N«  ?«k  U  S^ubstuie.  the 

brought  to  settle  legal  rights  which  were  not  sama  ss  that  ot  SI  Jac.  I.    That  such  a  urnsrsilnn 

of  equity  or  admiralty  jurisdiction,   whatever  ■»  Is  set  forth  In  the  pl«  In  Mis  csm  Is  praWcM 

■ntnhf   hi  fhalr  ni^iitl/r  fnrm.    »<>»  »••»  af  ^J  Uic  statote.  hss  be«n  the  aettled  doetriae  of  tbe 

might  b«  thdr  peculiar  forms,  were  cases  at  ^„^  „,  that  aute  tax  mar.  than  thlrti  jears.  U 

law,   within   the   meaning  of   those    terms,   a«  it  ever  werr  •—'--'- 


Tn  a  iMuui  lilca  thp  nrpHpnt'  It  U  tni*  tlml  nlthjiiiBh  sverced  that  all   tbe  parts  ot  tbe  lands  sold  bad 

S     ^*         the  present  it  la  true  that  although  ^„  convejed  and  the  montfs  received  by  the  d» 

the  right  b  strictly  a  legal  one,  yet  the  Coun,  tendanU  mote  than  fort?  jears  before  the  nlea  was 

of    Chanoerr   possesses   concurrent   jurisdiction  ll^d.     This  is  deemed  ■  conclusive  bar.    The  Ull 

with ih. «,.«. oii-'^S"' '»•  p'""""! >  K;'b2irsi,",",s.;'iss?wf£^"£fliiii 

Suestion  is  obviously  not  according  to  the  pnn-  uw. 
iples  or  established  practice  of  courts  of  equity,        *Tbe  defendants  h 

and  was  not  intended  to  be  such.   It  could  not  l\^*^^^  ""thich" 

be  sustained  in  any  court  acting  upon  tbe  rules  owners.    The  Clreult  Conrt  dismissed  the  bill  as  ii 

of  a  court  of  chancery,  and  must  therefore  be  these  lots.    Held,  that  this  was  proiwr.    There  was 

nwardfti!  as  ■  nrnopcHinv  at  law      And  brinv  a  "^  Pi^>>s>>le  cause  tor  retaining  this  part  o(  the 

regaroea  aa  a  proceeoing  ai  law.    Ana  neing  a  ^,^    ^^  p^j,,^  ,„  account  from  tbe  resiiondenta. 

eaoe  at  Uw  it  cannot,  under  the  acta  of  Con-  obTloualj   no  elafan  eilsU  that  can  be  made  avall- 

sresB   before   mentioned,   be  brought   here  ax-  sble  for  tbe  eomplstuanls,  In  regard  to  tbls  portion 

Mpt  by  writ  of  error.  •>*  ""  P^^rtr- 
The  appeal  must  therefore  be  dismissed. 


«  constitute,  and  requisite 


1,  what  neeesssri 
..  _     .         ..__..  J  notes  toSL.  ed. 

U.  B.   aeS;  40  L.  ed.  U.   B.  2ia :   B3   L.B.A.  941. 
*■  Aa  to  disclaimer  by  tenant  of  landlord's  title. 

THE  MINISTER,  ELDERS  and  DEACONS  OF    "J  '^T*™  K^?''2'''-'^  """"  to  7  L.  ed.  D.  8. 
THE    REFORMED    PROTESTANT    DUTCH    ''^;  "  ^e  S;:opinc>  nSes«U  to  constitute  ad- 
CHUBCH  OF  THE  CITY  OF  NEW  YORK    veS!  «.^^.  SSe  notlTSBX.^.  D.  S   624. 
mt  ml    AODellees  As  to  statute  ot  limitations  In  eqalty  eases,  see 

es  ai.,  appellees.  ^^^^  ,^  ^  ^^   ^   ^j   ^    ^^^    ^^  iTed.  D,  028 : 

_        .  ...  3S  L.  ed.  U.  S.  ISO  ;  S9  L.  ed.  D.  8.  1037  ;  43  I.,  ed. 

Pleading — statute  of  limitations,  construction  U.  S.  7I1. 

by  State  court  followed  by  this— practice—  ,.3*?' ?"iS„l^''J"" 

religious  corporation-can  make  defense  of  f"""  °'  '"'"""■  """' 
!•  L.  «d. 


SunKHx  Coutt  ot  tn  tlRiTBi  Sutm. 


On  tbe  2Sth  of  March,  1839,  the  appelltnti 
filed  ■  biU  in  the  Circuit  Court  of  the  United 
State*  for  the  Southern  District  of  New  York, 
they  being  citiEena  of  other  States  than  the 
Stata  of  New  Yorlt;  atatinK  that,  prior  to  Sep- 
t«nib«r,  ISM,  John  H.  Harberdinck,  of  the  city 
of  New  York,  with  four  othera,  wae  aeited  in 
fee  of  tbe  "Shoemaker'a  flelda  or  lands,"  a  tract 
of  about  atsteen  acrea  in  the  city  of  New  York; 
and  tliat  in  ths  lame  year  partition  of  the  aame 
waa  made,  and  Haberdiack  became  adzed  in 
•ereralty  of  diverB  parceli  of  the  land  deacTibed 
In  the  UU.  Haberdlnek  died  seized  of  the  Und 
in  January,  1722,  leaving  a  widow,  who  died 
ii  1723;  and  John  Habu^nck,  Jun.,  of  New 
York,  waa  hii  only  beir,  and  inherited  hia 
landi.  The  Ull  atatea  tliat  the  complainanta 
are  the  heira  of  John  Haberdlnek,  Jun.,  their 
namea  having  been  varied  to  Baberding.  It 
•tatea  tliat  they  are  aelzed,  with  Peter  Haber- 
dlng,  a  eitlsen  of  New  York,  of  these  landa  aa 
heira  aa  aforeaaldj  and  that  no  sale  or  devlae  of 
the  landa  haa  bean  made  by  them,  or  by  any  of 
tbeir  anceatora. 

The  bill  aUte*  that  John  H.  Haberdlnek 
mada  leaaea  of  part  of  the  landa  for  ninety-nine 
or  more  yeara,  and  aome  of  the  leaaea  lo  grant- 
ed did  not  expire  until  after  182a.  The  Dutch 
Church  have,  for  aome  time  paat,  had  pOBBes- 
aion  of  the  landa  allotted  to  John  H.  Haber- 
dinck  by  the  partition;  and  have  claimed  that 
theT  took  aucb  poaaeision  la  virtue  of  aome 
will  or  deviae  of  John  H.  Habardinek  t«  thenL 
They  alao  obt^ned  poaseeaion  of  the  undivided 
Mreel,  and  allege  title  to  aome  eharea  of  it  by 
oeeda  frtOB  the  other  tenant*  In  common;  knd 
bava  demlaed  parts  of  the  same,  ete. 

Tbe  bUl  alleges  that  the  chnnji  la  a  religiona 
eorporattoa  in  the  city  of  New  York,  incorpo- 
rated ondv  the  laws  of  New  York.  The  com- 
plainant* have  applied  to  the  church  for  a 
4K7*]  atatement  of  'the  title  tmder  which 
.  tliey  claim  the  property,  and  for  a  list  of  pa- 
per*, and  the  inipection  of  their  rent-roU,  and 
an  account  of  the  rent*  and  profit*. 

In  Uarah,  IS22,  the  bill  alleges  that  the  de- 
fmdanta  ratumed  to  the  Chancellor  of  New 
York  an  Inventory,  In  which  they  aet  forth 
that  these  landa  are  held  by  them  a*  "sundry 
lot*  devised  to  the  church  by  John  Haberdlnek, 
called  the  Shoemakers'  land,  aa  mentioned  in  a 
former  inventory,  aitnated  in  the  second  and 
third  wards  of  the  city  of  New  York;"  and  ths 
defendant*  alleged  the  said  will  is  valid. 

The  parts  of  the  will  aet  out  In  the  UU  of  the 
eomptalnanta  relating  to  the  property  claimed 
by  the  eomplainanta  are  aa  fouowai  "Item. 
I,  the  Bald  John  Haberdlnek,  do  hereby  give, 
devise,  and  bequeath  unto  the  minister,  elder* 
and  deacons  of  the  Reformed  Protestant 
Dutch  Church  of  the  city  of  New  York,  and 
their  aneeeeaor*  forever,  all  my,  the  te*tati>r'B, 
right,  title,  and  iiitere*t,  and  property.  In  and 
to  an  equal  fifth  part,  ahare,  and  pnq^ortion  of 
all  that  tract  or  parcel  of  land,  ntuate,  lying, 
and  being  upon  Manhattan  Island,  within  the 
dty  of  New  York,  called  or  known  by  tbe 
name  of  Shoemaker^  field,  or  land,  on  the 
north  side  of  Maiden  Lane,  or  path,  etc.;  the 
whleh  tract  or  parcel  of  land  contain*,  1^  e*tl- 
Batlon,  alsteen  aerea."  The  will  then  describe* 


spectlve  lots,  pieces,  and  parcel*  of  land,  I,  tk* 
said  testator,  do  hereb;r  ^v<>  devise,  and  be- 
queath unto  the  laid  minister,  elder*  and  dca- 
con*  of  tbe  Reformed  Protestant  Dutch  Church 
of  the  dty  of  New  York,  and  to  their  lawful 
BUinesBora  forever,  with  all  and  singular  th* 
building*,  DieSBUages,  cdi flees,  Improvements, 
emolument*,  proSts,  beneflta,  reversions,  ad- 
vantage*, hereditaments,  and  appurtenancM 
thereunto  belonging,  or  in  anywise  appertaia- 
Ing,  or  reputed  or  esteemed  aa  part,  and  belong- 
ing to  the  same;  to  have  and  to  hold  all  the 
aforesaid  several  and  respective  lot*,  pieces, 
and  parcels  of  land,  with  the  several  and  re- 
spective premises  and  appurtenance*,  unto  the 
*ald  minister,  elder*  and  deacons  of  the  Re- 
formed Protestant  Dutch  Church  of  the  city  of 
New  York,  and  their  lawful  successors,  to  the 
sole  and  only  proper  use,  benefit,  and  behoof 
of  the  latd  minister,  elders  and  deacons  of  tha 
Reformed  Protestant  Dutch  Church  of  tbe  city 
of  New  York,  and  their  lawful  successors  for* 
ever,  'for  to  be  received  and  employed  [*4SS 
by  the  said  minister,  elders,  and  deacons  of  th* 
Reformed  Protestant  Dutch  Church  of  the  dty 
of  New  York,  immediately  after  my  deceaa* 
and  the  decease  of  my  wife,  Mayken  Habar- 
dinek, and  only  to  the  proper  use,  tieneRt,  and 
behoof,  and  for  the  payment  and  satisfaction 
of  the  yearljr  stipend,  salary,  or  maintenance  of 
the  respective  minister  or  ministers,  which, 
from  time  to  time,  and  at  ail  times  hereafter, 
shall  be  duly  and  legally  called  to  the  ministry 
of  the  said  church,  and  to  no  other  use  or  naea 
whatsoever.  And  I,  the  said  testator,  do  here- 
by further  order  and  direct,  that  the  sole  man- 
agement, direction,  administration,  and  gov- 
ernment of  the  same,  after  my  decease  and  tha 
decease  of  my  wife,  Mayken  Haberdlnek,  ahall 
only  he  and  remain  in  tbe  hands,  care,  man- 
agement, direction,  and  administration  and 
government  of  the  elders  of  the  aald  ehnrd, 
for  the  time  being,  or  whom  they  ihall  nomi- 
nate, constitute,  and  appoint  to  act  In  thdr 
stead  or  place,  and  without  b«ng  subject  or 
bound  to  render  any  account  of  the  same,  bat 
only  to  the  minister  or  ministers,  eidcra  a>d 
deacons  of  the  said  Reformed  Protestant  DutA 
Church  of  the  city  of  New  York,  for  the  time 
being.  Provided,  always,  that  it  shall  not  be 
lawful,  nor  in  the  power  of  the  aald  nlnistM', 
elders  and  deacons  of  the  Reformed  Protestant 
Dutch  (3iurch  of  the  city  of  New  York,  nor 
their  successors,  nor  the  said  elders  or  man- 
ager* for  the  time  being,  nor  In  the  power  of 
any  other  person  or  persons  whatsoever,  for- 
ever hereafter,  to  make  sale,  dispose,  or  aUeiiata 
any  part  of  the  said  lands  and  premises,  nor 
any  of  the  profits,  benefita,  revenue*,  or  ad- 
vantage* accruing  or  arising  out  of  the  same  to 
any  use  or  use*  whatsoever;  but  that  tbe  earn* 
sliall  be  forever  and  remain  to  the  only  proptf 
use,  benefit,  and  behoof  aa  is  above  redted,  de- 
dared  and  ezpresaed." 

The  eomplainanta  charge  that  tha  will  aad 
the  deviae  to  the  church  waa,  at  the  date  of  th* 
will,  at  the  tesUtor's  death,  and  is,  at  this  tiw 
wholly  and  alMoIutdy  void.  Illegal,  and  inof- 
eratlve  at  law.  "The  church  could  not  an* 
did  not  acquire  any  right  or  estate  under  thi 
will;  and  the  posseadon  of  the  premises  was  ia 
subordination  to  th*  title  of  the  complainants 
thdr  anecaton.   Th*  ehudi  took  pa«*M 


r.  Tbb  ItBiKif^  Dutoi  Omrmaa  mt  Ab 


Tha  Ull  further  lUtei  that  tlw  church  wu 
4D»*]  incorpormted  on  the  'llth  of  May,  IBM, 
tbea  having  %  church  in  Garden  Street,  and 
certain  tracts  of  ground,  and  were  authorized 
"to  have,  take,  acquire  and  purchase"  lands, 
•te^  and  not  exceeding  the  yearly  value  of  two 
hundred  pounde,  New  York  currency,  equal  to 
fin  hundred  dollara.  That  the  property  held 
by  them  was  conaiderable,  and  baa  ever  linee 
been  actually,  and  for  twenty  yean  paat  haa 
been  worth  at  least  ten  thousand  dollars.  The 
ye«rly  value  of  the  lands  devised  by  Hafaar- 
dinck  has  ever  since  greatly  azceeded  the 
amount  which  the  church  was  from  tlnia  to 
time  by  law  authorized  to  hold;  and  from  1780 
to  1600  the  yearly  value  thereof  was  ten  thou- 
•and  dollars;  from  1800  to  1820  at  least  twenty 
thousand  dollars;  and  to  this  time  at  least  thir- 
ty thousand  dollars.  In  order  to  keep  down 
Uie  "annual  income,"  the  church  has  given 
leases  for  long  terms  at  a  low  rent,  and  then 
•old  iueh  terms  for  large  sums,  and  used  the 
money  to  buy  other  lands  for  other  purposee. 

The  church  has  always  held  those  lots  under 
elaim  of  title  eubordinate  to  the  title  of  the  com- 
plainants and  their  ancestor;  it  was  always  in- 
eapable,  in  law,  of  acquiring  or  holding  a  valid 
Utie  thereto  by  adverse  posieasion ;  and  was  at 
the  time  of  Heberdincks  death  incapable,  in 
law,  of  acquiring  and  holding  the  lands  by  de- 
vise. If  it  should  appear  tut  the  lands  were 
actually  devised  to  the  church  by  the  will,  yet 
such  devise  will  appear  to  have  been  made  on 
the  "express  condition"  that  the  lands  were  to 
be  held  by  the  church  for  the  payment  and  sat- 
isfying the  yearly  stipend,  saluj,  or  maint«- 
nance  of  the  respective  minister  or  ministen 
which  should  b«  from  time  to  time  duly  and 
lawfully  called  to  the  ministry  of  the  said 
chnrch,  and  to  no  other  use  whatever;  and  on 
the  express  condition,  that  it  ahonld  not  be  law- 
ful for  the  ministers,  elders  and  deacon*,  to  eell 
or  dispose  of  any  part  of  the  property,  or  to  ap- 
ply any  of  tha  proSta,  revenues,  etc.,  to  any 
use  whatever,  other  than  thoae  mentioned. 

At  the  Ume  of  Uie  making  of  his  will  by  Ea- 
berdinck,  the  only  oknrch  was  in  Garden  Street. 
They  liave  since  built  two  othera,  and  aban- 
doned that  as  a  place  of  worship.  The  income 
of  the  chnreh  from  these  lands  ha*  annually, 
for  fifty  years,  greatly  exceeded  the  yearly  sal- 
aries paid  or  which  could  be  paid  to  their  min- 
isters, and  they  have  used  the  large  surplus  an- 
nually for  other  purpose*,  etc. 
4<0*]  *The  bill  prays  for  a  discovery,  wheth- 
er the  church  holds  under  the  will  of  Haber- 
dinck;  and  If  so,  a  full  account  of  the  same,  and 
of  all  matters  relating  to  the  property;  and  for 
an  account,  etc. 

The  defendsnti,  after  various  exceptions  to 
the  bill  of  the  complainants,  and  to  the  relief 
sought  In  the  same,  and  the  denial  of  many  of 
the  allegations  in  the  bill,  and  disclaiming  the 
ownerships  of  certain  lots  deacribed  in  the  bill, 
and  in  the  answer  filed,  sayi 

These  defendants  do  plead  in  bar,  and  by  way 
of  plea  say.  that  for  all  the  time  commencinf; 
forty  years  prior  to  the  filing  of  the  bill  of  com 

Slaint,  namely,  commencing  on  th*  twenty- 
ftk  day  of  March,  in  the  year  of  our  Lord  one 
it  L.  «a. 


thousand  aevea  hnndred  and  idnety-nina,  ontll 
and  at  the  time  of  the  filing  of  this  plea,  these 
defendant*  wera  and  have  been,  and  are  I7 
themselv**  and  tenants  holding  nnder  them,  in 
the  sole  and  exclusive  possession  of  all  and  sin- 
gular the  lands  In  the  bill  of  complaint  men- 
tioned (excepting  the  land*  above  described  a* 
hereinafter  disclaimed),  during  all  which  time 
of  pOBseaaion,  all  and  singular  the  said  lands 
have  been  improved  by  buildings,  and  Incloaed 
with  a  substantial  Inclosure,  axoepting  that  the 
land  twenty-five  feet  In  width  front  John  Btreet 
to  Fair  Street,  now  Fulton  Street,  between  the 
side  of  lots  84  and  88,  and  a  continuation  thera- 
of,  having  been  during  aU  that  time  enjoyed  aa 
a  pnbUe  str**t  for  aoces*  to  the  land*  upon  the 
same,  and  a*  a  public  street  then,  ever  alnc*^ 
and  now  used  by  all  good  eitiiens  of  this  Stat* 
as  a  public  street  and  highway,  without  rents, 
issues,  or  profit*  thence  accruing,  and  except- 
ing a  piece  of  land  twenty-five  feet  in  width, 
extending  from  the  rear  ^  lot  S2  in  the  aaid 
bill  mentioned,  seventy-Bve  feet  along  tha  nar 


Bouthweeterly  side  of  lot  No.  68,  1 
of  loU  TT,  76,  79,  and  80;  the  other  extending 
along  the  northeasterly  side  of  lot  M,  and  th* 
rears  of  lots,  82,  S3,  84,  and  86,  from  Nassau 
Street  to  the  rear  of  the  aaid  lot*;  and  during 
all  that  time  these  defendants  have  by  them- 
selve*  and  thdr  tenant*  holding  under  them, 
actually  occupied  and  possessed  ul  and  alngnlar 
the  said  lands,  elaimlng  and  enj^lng  the  some, 
during  all  the  time  foresaid,  aa  being  seiied 
thereof  in  their  demesne  a*  of  fee,  in  severalty, 
and  In  their  own  sole  and  exclusive  right  a*  the 
sole  and  exclusive  owners  thereof  In  their  own 
right  in  fee-aimple,  and  to  their  own  sol*  and 
'exclusive  use  and  not  otherwise;  and  [*481 
during  all  that  time  these  defendant*  have  been 
in  the  sole  and  exeluetve  receipt  and  enjoyment 
of  the  rent*,  fasues,  profits,  avails,  and  pro- 
ceed* thereof,  to  the  sole  and  ezelusive  use  of 
the  aaid  coiporation  claiming  the  right  t»  re- 
ceive and  enjoy  the  sama  to  their  own  use  and 
not  otherwise. 

The  following  points,  relating  to  the  matters 
decided  by  the  court,  were  submitted  by  th* 
counsel  for  the  appellants: 

1.  The  plea  la  defective  in  regard  to  the  ollen- 
tions  in  the  bill,  as  to  the  defendant*  entering 
and  holding  under  leases  from  Haberdinck. 

2.  The  ^ea  does  not  make  out  a  complete 
and  absolute  title  in  the  defendants  to  the 
premise*  in  question;  and  it  Is  therefore  no 
defense,  elUier  to  the  discovery  or  the  relief 
sought  by  the  bill. 

1.  The  defendant  were  Incapable  of  taking 
lands  by  devise;  and  they  are  chai^sable  In  law 
with  a  knowledge  of  this  Incapacity. 

2.  The  devise  to  the  defendant*  by  the  wiU 
of  John  Haberdinck  ws*  absolutely  void;  and 
the  defendant*  knew  of  its  nullity. 

3.  The  entry  of  the  defendants  wa*  made, 
and  their  possession  commenced  under  the  void 
devise  to  them  In  the  will  of  John  Haberdinck, 
and  was  continued  and  held  under  that  devise 
to  the  time  of  filing  the  bill  In  this  cause. 

4.  The  possestlon  and  claim  of  the  defend- 
tint*  were  not,  in  their  inception,  hostile  to  the 
title  of  the  heir-at-law,  but  were  consistent 
theiewith  and  fn  tnbordinatlaa  thereto. 
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hold,  was  cnuigtd  Into  ui  adrerM  holding. 
And,  Although  It  aata  up  •  eUim  of  title  in  ut- 
•nltr  from  17M  down,  ft  doe*  not  show  on 
what  titk  or  color  of  tlt1^  that  claim  wm 
fonndcd.  On  the  oontniy,  bj  not  nesting  the 
ehmigM  In  ths  bill  in  re^cot  to  their  eUiming 
ndntho  will,  it  it  admitted  that  ainoe  170S,  a* 
wdl  u  before,  thdr  claim  hM  been  founded 
OB  the  Totd  deviee  in  tb*  will  of  Haberdinck. 


SUng  of  the  UU,  haWng  bora  at  all  tlmee  ex 
eluatVely  under  and  bj  rirtne  of  a  rdd  deviee, 
known  to  them  to  be  aneh,  are  nnavaiUnf  for 


anypurpoee. 
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not,  therefore,  ahow  an  adrere*  poe- 

7.  The  viewa  taken  al  the  defendante*  poe- 
4tt*]  aeedou,  are  more  'eepedallf  applicable 
to  this  caae,  aa  otherwlce  the  poller  of  toe  pro- 
UUthm  eontained  in  the  itatute  of  wille  will  be 
defeated,  and  the  defendant*  allowed  to  do  in- 
direetlf  what  tber  are  czpreasly  prohiUted  ij 
law  from  dtdng  dlreetlj. 

ne  decree  of  the  Qrenlt  Oonit  ehonld  be 
rareraed,  and  the  plea  oTermled. 

The  caae  waa  argued  bjr  Mr.  Baton  and  Hr. 
Coze  for  the  upeUante,  and  hy  Mr.  D.  Lord, 
Jsa,  and  Hr.  Wood  for  the  defendant*. 

Ur.  Saton  explained  In  detail  the  varioui 
■tatamenta  and  facta  preaantad  on  the  record, 
and  the  srounda  npoD  whieh  the  matter  waa  to 
b*  oonaidered  by  t&o  court;  eontraeting  the  an- 
meroua  drcuDatanee*  aet  forth  In  the  VO,  an- 
nrer  and  plea,  la  the  review. 

That  the  eomplalnant'a  anceator,  aa  tanant  in 
oonunon,  waa  eelMd  of  a  tract  of  land  called 
Shoemaken*  Field,  at  preeoit  eituated  in  the 
moat  poputou*  part  of  tha  dtj  ot  New  York; 
•f  wUeh,  partmoa  having  been  made,  he  had 
••Iain  in  •ercralty,  and  continued  in  undia- 
turbed  poeeeerion  tiU  hi*  death.  Id  ITES.  That 
ke  dcTieed  thia  portion  of  hi*  eitato  in  tmat, 
•ttt.,  to  thl*  chureh,  the  defendant.  That  it  waa 
■  rellgfou*  eorporation.  That  complainant*  are 
the  heire-at-law,  and  have  nerer  parted  with 
any  portion  of  thl*  eatata.  That  in  punuance 
of  the  truat  created  In  faror  of  the  chureh,  the 
nlniater,  ^der*,  deacon*,  etc.,  entered  into  the 
poeieeeioa,  and  have  aver  linee  retained  that 


Noae  of  theee  epedal  averment*  eontained 
la  tho  tilll  ware  denied;  end  hence,  by  the  ac- 
knowledged rule*  of  law,  they  are  to  be  taken 
•a  oonfeeeed.  He  argued,  that  by  the  rule*  of 
•qultT  proceedlnffB  «ra^  material  allegatioB 
eontt3ned  la  a  mil  which  failed  to  be  oontro- 
vortod  by  the  plea  and  anawer,  in  eupport  of 
It,  waa  to  be  taken  aa  true.  Mitford'a  Plead- 
Inga,  SW,  300i  Story'a  Eq.  Pleading,  aee. 
aM;  4  Falge**  Ch.  Bap.  lOfi. 

Bj  the  utwa  which  from  time  to  time  had 
been  eaaetad,  nauallr  twmed  the  (tatutea  ot 
mortmaia,  of  will*,  etc,  and  which  being  ia 
fore*  in  ngland,  war*  alike  la  fore*  within  the 
•Oloniee,  no  deviH  of  real  property  to  a  religion* 
eorporation  could  be  aTailable  to  pa*«  aa  ea- 
tate;  nch  devi**  waa  rold.  Tarion*  atratagema 
at  different  time*  had  bean  reeorted  to  by  the 
4«t*i  eleny  to  defeat  theae  enactmenta,  by  a 
reaort  to  tte  creating  of  naee,  truat*,  and  long 


«,  which  were  aa  oftoa  met  by  ethor  aoi^ 
responding  legielatlon  on  the  pert  of  the  Britiah 
Parliament.  Ueea  and  truat*  had  been  pteead 
upon  the  lamc  footing  a*  devieea,  and  made 
aubjeet  to  the  law*  of  mortmain  b;  statute  at 
IS   Hch.   n.    ch.    IS.      Leasee    for    a    longer 

Vriod  than  twenty  years  were  forWddea  Jma 
he  British  Parliament.  StataU  2S  Haa. 
ch.  10;  I  Teaey,  Jun.  ElB;  6  Vtttj,  4M:  t 
Vea.  S36. 

The  statute*  referred  to  were  in  force  in  the 
ooltmr  of  New  York  to  the  year  1788.  4 
Paige  Ch.  Bep.  IM.  Being  In  force,  an  the 
authority  ehowe,  a  colmiisi  act  of  Ic^slatiaa 
wa*  incapable  to  repeal,  alter,  or  change  titem. 
Not  even  tbe  Britiab  Parliament  eonld  etaaage 
them,  so  a*  to  affect  a  right  which  had  become 
vested  before.  It  I*  not  a  prerogstivo  ri^t  o< 
the  king  to  make  diapcnaatiou  of  aa  expieae 
etatnta.  He  cannot  do  It.  The  king  cannot  da 
any  act  forbidden  by  law. 

The  charter  of  Incorpoiation  under  which 
the  defendtiuts  allege  a  right  to  take  the  eatata 
in  queitioD  can  be  of  no  avail  whatever;  be- 
cause it  was  not  In  the  power  of  tbe  aovmiga 
to  permit  that  to  be  done  which  the  laws  ot 
the  kingdom  prohibited.  Ae  the  law*  ^o- 
hibited  a  devfae  of  real  eetate  to  religioua 
houses,  no  sanction  on  tbe  part  v4  the  king 
could  legaliee  any  such  bequett,  to  the  pnj- 
udice  of  the  rights  of  tliird  pereons;  such  waa 
not  a  regalia  privilege. 

Against  the  right  of  the  complainanta  to  r»- 
cover,  a  plea  In  bar  Is  iaterposed,  setting  forth 
that  thia  church,  for  a  period  of  forty  year* 
before  the  filing  of  the  present  bill,  had  en- 

toyad  quiet  and  undisturbed  poiseuiDn ;  that  it 
lU  reoaived  to  its  own  use  tne  rents  and  prof- 
its. An  answer  la  support  of  the  plea  la  also 
offered,  with  a  disclaimer  aa  to  a  part  o<  tbe 
property  claimed. 

A  plea  may  be  good  En  part  and  had  la  part. 
That  which  is  good  ia  oaly  to  ha  rcnudad, 
tbe  reat  1*  to  be  tet  ande;  but  an  eetaltliahed 
rule  of  eqnlty  practice  ia,  that  a  plea  to  be  good 
mu*t  be  clear,  definite,  precise,  and  full,  aa  ta 
all  the  matter  which  is  offered  aa  a  bar  to  the 
relief  eonght.    i  Paige  Ch.  Rep.  195. 

Tht  plea  under  consideration  was  not  ot 
that  description  and  character.  Hie  adi^a- 
sion*  made  upon  the  record  are  that  the  de- 
fendant'e  flrat  en^  waa  under,  and  in  pur- 
auanoe  of  a  devise  of  claimant's  anceator, 
which  at  the  time  was  void,  aa  being  adverse 
to  ezistlag  laws;  and  they  fail  to  show  [*4<4 
either  by  the  plea  or  anawer,  that  thdr  poa- 
session  ever  assumed  anything  of  adraraa 
character;  then  it  waa  nothing  mora  than  a 
parmisalve,  silent,  acquiesced  in  paaseeeion,  mb- 
ordinate  to,  and  not  adverse  to  the  title  of 
complainants. 

He  who  enters  upon  lands  by  permiaalaB  tt 
another  is  estopped  to  urge  an  outstanding  title 
In  another  person,  for  the  reason  that  the 
possesaion  Of  the  tenant  la  tha  poaseedcB  af 
the  lessor;  and  that  cannot  be  called  in  qaea- 
tiou  until  some  aet  of  ouster  or  of  open  dia- 
elaimer  be  made.  4  Wheat.  SIS;  B  Wheat  IMi 
7  Wheat.  60;  9  Wheat.  2BS. 


that  to  make  the  etatuta  of  llmlUUona  avaO- 
abta  tlta  possessioa  mn*t  b*  advenanr;  not  per- 
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mladTV,  or  ■nbordlnftta  to  the  tttia  ot  eompli^- 
•nta.  Tlw  pleading!  admit  tlutt  from  17^,  the 
time  of  the  flrat  entry  under  thie  rdd  devise, 
to  the  year  ITM,  a  period  of  more  than  ■eventj' 
jttza,  the  poaaeaalon  bj'  the  church  was  under 
and  in  punuance  of  thla  very  deviee  about 
wUck  wt  are  Inquiring,  and  henoe  waa  in 
nibordlnation  to  it;  and  as  such,  not  being 
adverae,  the  statute  of  limitations  is  wholly 
Inmffident  to  cure  the  deficiencies  of  the  title. 
The  anthorlUes  referred  to  refuse  anch  a  priri- 

Onder  the  devise  made  to  tbe  deacons  and 
elders  of  this  church  poeseealon  waa  talcen.  It 
was  a  void  devise,  being  contrary  to  the 
statutes  of  mortmain.  Tbeir  possession  was 
that  of  the  complainanta;  the  church  merely 
holding  in  truHt,  not  Id  fee.  From  lapie  of 
time  a  perfect  title  may  be  created  by  presump- 
tion. The  law  will,  after  a  posaeesion  of 
twenty  years,  presume  the  existence  of  a  deed; 
but  if  the  tacts  adduced  are  found  to  be  insuffl- 
dent  to  warrant  a  belief  of  title,  then  the  pre- 
•tunption  fails  of  ita  effect.  A  tenant  who  dhh 
lived  on  his  farm  for  twenty  years  may  defend 
himself  on  the  presumption  of  a  deed;  bnt  if 
he  produce  an  insufficient  and  void  deed  or 
title,  then  the  force  of  the  presumption  is 
taken  from  him;  and  for  this  most  obvious 
reason,  that  the  weight  and  force  of  presump- 
tion ever  fails  where  facts  interpose  to  put 
aride  the  presumption. 

The  rule  of  law  is,  that  the  title  nlled  on 
must  be  of  such  a  description  and  character 
that  in  view  of  legal  consi  aeration  It  must  ap- 
pear to  be  prima  facie  a  good  title;  and  hence 
4SD*I  arises  the  'difference  between  a  void 
and  voidable  title.  In  the  one,  not  the  other, 
the  statute  of  limitatloos  may  be  relied  on. 
Anthoritiea  are  wanted  to  show  that  upon 
an  admitted  void  title,  or  apon  a  trust,  any 
benefit  can  be  derived  from  «  resort  to  lapse 
of  time.  Ten  Eyck  v.  Frost,  B  Conn.  SW;  < 
Wheat  467;  1  Peter*  a  C.  Rep.  SSI. 

No  authority  could  be  found  to  ^ve  sane- 
Uon  to  BO  pretended  a  defense  as  tlw  present. 
The  title  relied  upon  was  void  at  ita  Indpienw, 
and  no  drcnmstanoe  has  alnce  aiiaan  to 
diange  its  original  defectlTe  eharaetar.  Even 
the  stale  Idea  of  Innocent  pnrchasera  did  not 
eome  to  it*  aid.  An  old  man,  led  away  by  au- 
perstitious  apprehensiona,  gave  his  ul  away 
from  his  relations,  to  propitiate  his  hopes 
through  the  church.  The  wardens  and  elder*, 
well  knowing  that  his  Indulged  feelings  were 
at  war  with  what  the  laws  of  tbe  country  an- 
thorixed,  encouraged  him  to  tbe  act,  and  re- 
ceived this  bequest.  They  entered  into  the 
poaaeaalon  under  that  devise,  and  In  that  way 
atUl  hold  It.  Nothing,  then,  of  innocent  pur- 
ehaaar  could  Interpose  in  their  favor;  the 
wrong  originally  practiced  is  the  wrong  which 
still  remams,  ajid  for  which  the  succeseora  of 
thla  church  abould  be  answerable,  predsely  aa 
If  they  were  now  bronght  back  to  the  year 
I72S  when  this  will  was  Introduoed  for  probate 
and  registration.  Then  it  was  a  void  devise; 
and  remaining  so  t»  thie  time  under  un- 
changed circumstances,  it  Is  void  still  as  re- 
gards the  helrs-at-law.  With  this  religious 
eorporatlon  the  wrong  commenced,  and  with  it 
tbe  wrong  haa  continued.  No  change  of  the 
original  parties  having  taken  place  after  the 
1*  Ih  «d. 


lapse  of  more  than  a  century,  tiia  matter  oxtAi 
to  be  weighed  aa  though  It  were  to  be  candd> 
ered  apart  from  the  long  Intervening  time^ 
The  atatute  of  limitations,  under  auch  droum- 
staneea,  tbould  not  alford  protection.  The 
poasesaloii  of  this  ehureh  was  merely  a  truat 
for  the  boieflt  of  the  cestui   que  trust— the 


Judldally  it  had  been  pronounced  that  tbe 
sUtnte  of  IimIt«tlons  was  a  plea  that  ought 
favorably  to  be  received.  It  would  not  be 
proper  to  eontrorert  the  correctness  of  that 
opinion;  but  the  preeent  ease  did  not  Ml  nB> 
der  the  I  ^  
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the  original  wrong-doen  *uid  vfola^rs  [*«ae 
of  the  law  wwe  atill  tha  boUer*  of  tbe  prop- 
erty In  eontroreraT,  the  na*  and  benefit  of 
which  they  have  anjoyed  for  a  eentnry  without 
having  any  legal  title  whatever.  It  was  not  for 
them  to  talk  of  hardships,  after  that  they  had 
held  for  so  long  a  period  possession  of  a  large 
estate,  for  which  not  a  cent  of  consideration 
was  ever  paid.  It  was  a  wrong  origlnaUy 
practiced,  and  that  wrong  was  Insisted  to  be 
carried  out  upon  no  better  pretext  than  a 
reliance  on  the  statute  of  limitations,  which 
was  wholly  inapplicable  under  all  the  dieum- 
stances  that  belonged  to  the  case  unda  eonidd- 
eration. 

Statutes  of  limitations  were  intended  for  the 
guiltiesa — the  weak,  and  the  helpless — for  bn* 
perfect  colorable  title*,  and  not  for  the  protec- 
tion of  a  corporation;  which,  as  this  leeord 
ahowa,  baa  thrown  itself  lnl«  open  rabeUIov 
against  sJl  the  mortmain  laws  which  were  thn 
in  force  in  the  eountm  Tha  church  can  Bus- 
tain  no  Injury,  never  having  paid  anytUag  for 
thie  paat  property,  and  hence  cannot  jurtly 
complain.  It  was  reeelred  Into  their  posaeaslon 
under  a  devise  which  tha  laws,  aa  the  defand- 
anta  wen  knew,  did  not  authorise;  and  henoe 
Is  void;  and  bdng  thus  void,  a  mere  trust,  the 
■tatnta  <rf  limitations  It  IncapaUe  to  perfect  It 
Into  k  title.  The  elder*  of  the  ehureh  entered 
into  the  poeseesion  of  this  estate  In  their  ow« 
wrong,  which  the  law  holds  shall  never  eonatt- 
tut«  a  right;  and  In  vidatlon  of  ^  exlatlag 
statnto*  of  tha  oountry;  and  when  at  laat  the 
hdr  come*  to  demand  hie  right  he  la  t^ 
as  the  plea  teU  forth,  '^e  have  had  the 
property  of  your  anoestor  so  long  that  we  eaa- 
not  surrender  It." 

The  policy  of  the  English  statnto*  of  mort- 
main, of  os«*  and  trusts,  was  to  prevent  re- 
ligions oorporaUons  from  holding  real  astateL 
To  argue  that  the  statnta  of  limitations  may 
give  Utie  to  that  which  poaltivdy  the  Uw 
forbade  to  be  holden.  Is  to  alTeet  an  object  in- 
directly which  ootild  not  be  dona  dIraeUyt  It 
would  be  a  aoladam  Id  tama.  lie  daviae  be- 
ing repugnant  to  law,  waa  a  nullity— waa  nrid. 
Theirs  is  to  be  eonsidered  anluuvaly  as  tba 
possession  of  the  heirs. 

The  statutes  of  New  Tork  now  la  foroa  in 


waa  passed  In  1830.  Ttds  statute  eotud  mily 
have  a  proepeetive  bearing,  it  eould  not  act  ret- 
roepectively.  It  changed  the  law  aa  It  had  be- 
fore been,  and  eonseqiunUy   ibonld  iMTe  no 
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4ai*l  •Undlng  effect.  antU  ISM,  wlicii  the 
fnll  puiod  of  twenty-flv*  jtmi»  would  be  com 
pUt«d. 

Adverw  poMeuion  wM  ■  term  well  defined 
and  undentood  in  Bngluid;  ft  wu  ■  poiaeeiion 
meh  ft*  waa  known,  open  uul  avowed,  kkriog 
ia  It  notbing  of  eonce»lmeiit  and  wcreof;  but 
■bowing  that  »  title  wu  relied  00,  etrietijr  ed- 
vene  to  all  and  erery  oppoaing  claim,  became 
eolorablj  l^aL 

Bj  tne  etatuto  of  New  York  for  quieting 
title*,  an  adTene  posBeasion  ia  requiredj  and  a 
men  poaieasio  peiUa  with  improvementa  of  tbe 
propertj  ia  deuied  to  be  advene.  Here  wae 
a  new  priodpla  Introduced,  Tariant  from  the 
fwuer  acknowledged  rule  nl  Uw,  and  hence 
It  muat  fall  to  be  operativo  until  the  preicribed 
pariod  of  twentf-flTe  tcus  ahall  be  f nll^  ended 
and  eonpleted,  «U^  will  not  be  until  the 
year  186ft 

Tbe  plea  of  forty  rean'  adrene  quiet  po( 
don  ta  unayailing,  tor  a  forther  reason  which 
la  preaented  on  flie  record.  It  ia  ahown,  that 
•0  neentlT  aa  1822  the  elder*  and  deacon*  of 
tUa  cburM,  In  rendering  a  Uit  of  their  taxable 
propert;  to  the  Chancellor,  aa  the  lawa  of  New 
York  requlrod,  itpreaented  thia  property  given 
in  bj  tnem,  aa  having  been  devised  to  their 
ehUT^  by  John  Haberdinck,  denominating  It 
Tbe  Shoemaken'  Field."  Thia  confeaaion, 
voluntarily  made,  ahow*  that  they  wen  then 
holding  by  the  aame  tenure  under  which  tbey 
arlgbiajly  entered.  NotUng  of  adverae  right, 
or  umbordlaate  to  complainaitta'  title  waa  then 
•Mertedi  to  far  from  it,  tbey  admit  that 
thdr  poaaeadon  at  that  time  wa*  undv  and  In 


pnrauanee  of  the  deviaa  mad*  to  tbem  by 
t«atator  In  1TS3.  ThI*  adniaaion,  preaented  tm 
tlM  record,  excluded  the  idea  set  forth  In  the 
nlea  tiiat  an  adverae  poaaeaaioo  fer  forty  year* 
ha*  beui  held;  It  waa  a  aabordinate,  and  not  aa 
adverae  poaaaaahm. 

Neither  bf  the  plea,  nor  anawer, 
■bown  that  forty  year*  before  the  filing  of  the 
till,  anything  took  place  of  the  nature  of  oa*t- 
er;  4w  that  any  open,  public,  and  notorioua  dla- 
dalmer  had  been  made,  and  a  new  and  dUTereut 
tiUa  aaaerted.  Tbe  defendant*  roat  merely  on 
tb*  limitation — the  men  naked  po**e**lon, 
olaimtng,  aa  tbey  aay,  "t«  have  enjoyed  the 
property  la  their  demesne  aa  of  fee  in  eeveralty, 
bolaing  adveraaly,  eto." 

ntaiming  In  f eo  i*  aB  tnoonclnaive,  inanffldent 
^aa.  Ittbould  be  m<M«  daBnite.  It  might  be 
4<S*1  a  claim  openly  or  aeeretly  made,  *in  a 
way  that  be  la  nveralon  might  know  nothing 
of  tbe  diaelalmer  and  ouster;  and  If  ao  made, 
which  tbe  plea  fail*  to  explain,  elearlv  It  la 
wanting  la  thoae  eaeentlala  wbl<di  the  aedalon 
of  thia  ooort  make  neoeaaary.  S  Wheat.  lUj 
S  Wbaat  88B. 

A  eaaa  in  all  reepect*  •imilar  to  the  present, 
la  at  hand.  S  Sim.  SM.  There  the  defend- 
ants had  been  la  poaaeaslon  for  seventy  yean; 
and  to  a  bill  filed  1^  tb*  remainderman  to  re- 
cover the  estate,  a  plea  waa  put  in  etating  that 
■dvnse  po**e**ion  of  tbe  property  had  been 
beM  .dnrnig  the  whole  time;  and  that  the  ra- 


.dnrug  tl 


Vloa- 

appeat   taken, 

Chanoellor  Brou^uun- 

By  tlM 
«0S« 


I.    Hylne  ft 
opinion  of  b 


judged  that  to  a 

aion  good,  it  mm  .  _  . .  . ,   , 

what  manner  It  became  adverse,  that  tbe  o 

plaining  party  might  bs  enable<d,  throogh  tbt 
notice  afforded,  to  defend  agaluat  it.  Tfau  ^ea 
befora  the  court  was  precisely  similar;  it  as- 
serted aa  adverse  poasMaion,  without  aUting  in 
what  it  oonaiatedi  tbe  tendered  isaw  was  too 
broad  to  be  met;  it  was  not,  as  it  should  be, 
clear,  full,  and  deflnlte,  and  heneo  was  right- 
fully overruled-  Tbe  plea  under  eonaideration 
is  in  all  respect*  alike,  and  should  be  anbjcet 
to  tbe  declaion  there  given.  In  both  ease*  a 
mere  relianeo  of  adverae  poascMlon  i*  insiated 
upon,  omitting  t«  show  how  at  whence  it  waa 

The  apedfle  deviae  made,  wa*  to  the  minia- 
ter,  elder*  and  deacon*  of  the  church,  for  tbe 
expresa  purpose  of  paying  tbe  salary  of  the 
mioiiter,  and  "to  no  other  u*e  and  purpose 
whatever."  The  minister,  then,  waa  the  holder, 
both  of  the  u*e  and  the  truat;  and  henee  It  was 
equivalent  to  or  an  actual  bequest  to  tbe  ehuri^ 
in  fee-simple. 

He  proneded  to  show  that  ths  disclaimer 
waa  inaufficiently  and  badly  pleaded;  and  that 
a  plea  of  thia  descriptioD  should  be  so  presented 
that  the  oomplainanta  might  know  the  peraoos 
against  whom  they  Bhouid  proceed;  and  cited 
1  Montague'*  Pleas  in  Equity,  218;  Equity 
Draftsman,  71. 

Mr.  Lord,  with  whom  wa*  Mr.  Wood,  for  tbe 


renondents 
Tbs  only 


only  equIUbls  relief  sought  by  tbe  bill, 
i*  discovery  in  'aid  of  an  action  at  law,  [*4«* 
partition  of  land  held  in  common,  and  a  dec- 
laration of  an  Implied  trust.  To  all  these  the 
statute  of  limitations  and  lapse  of  time  are  a 
bar  at  law  and  in  equity;  no  expre**  tmat  for 
the  complainants  can  be  pretended;  and  a  trust 
for  other*  doe*  not  prevent  the  posaeseion  of  tbs 
tmites  from  being  adverse.  Piatt  v.  Vattier,  B 
PeUn,  4IS;  Blmendorf  v.  Taylor,  10  Wheat 
leS;  Bogaidus  v.  Trinity  Qiorch,  4  Pugc,  178; 
S.  a  IS  Wend.  Bep.  Ill;  Hunt  v.  Wickliff,  X 
Peten,  208. 

To  obviate  the  bar  of  the  lapse  of  time,  the 
bill  sets  out  that  the  reapondent*  entered  under 
leases,  but  thi*  i*  denied  by  the  plea;  and  tbe 
plea  i*  aupported  by  the  answer,  and  admitted 
to  be  true  oy  not  being  put  in  issue. 

It  ia  at*o  objected  that  the  plea  la  inaufBciait, 
beeauae  It  doe*  not  set  out  how  the  possession 
wa*  adverae.  Thia  i*  not  true,  in  fact.  It  set* 
ont  an  actual  oocupation,  claiming  title  In  fee, 
in  severalty  and  without  any  trust  for  the  com- 
plainants. 

The  plea  may  be  considered  in  two  aspects: 
I,  As  setting  up  a  possession  without  referents 
to  tbe  will  alibied  in  the  bill,  as  the  sovrce  of 
the  respondenU'  title.  Or,  &  As  connected 
with  that  will. 

1.  Without  reference,  then,  to  tbs  alleeed 
paper  title,  the  poeaession  is  sJleged  in  the  plea 
to  be  an  actuu  occnpaney,  bv  inclosun  and 
improvement,  accomcADied  with  claim  of  tltla 
in  severalty  in  fee.  Thi*  Is  auffident  to  constl- 
tnto  adverae  posse**ion-.  In  the  caae  fl  Sm> 
ons,  04S,  the  plea  averred  that  the  po*se*doa 
was  advsrse,  without  showing  the  facts  ren- 
dering it  adverse.    Hen  we  show  tbe  heta,  snd 

mn  them  tbs  court  see  the  poeseedon  to  hi 

Iverss;  the  ^sa  does  aot  withdraw  from  the 


IStt 
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court  th«  I^rI  qneatioii  m  to  tlu  dimctw  of 
the  posaeMlon. 

Men  poaseulon  without  ■»  other  dreum- 
itance  ahown  ii  irideaM  of  Muiu  In  fee. 
SttfUe  Er.  Iigi,  noU  9;  BulL  N.  P.  103. 
When  evidence  of  title  ii  given,  it  ij  then  pre- 
nuned  in  the  abeenca  of  eontnrj  proof,  to  be 
io  •ubordinatlon  to  the  title,  but  tluj  preiump- 
tion  1*  not  made  in  the  fAce  of  ezpreee  proof  of 
eUlm  of  title;  but  the  poweidon  !•  qtuhaed  bj 
the  clAim  of  title,  whether  olaimed  h  Arielng 
tortiotulT  or  (AherwiM.  BoIL  N.  P.  KM.  Poe- 
•eirion  must  be  shown  bj  the  plAlotiff  In  eject- 
ment A>  part  of  Ida  cue,  BuU.  N.  P.  Uffi;  Run. 
470»]  Eject.  340;  mai  a  poBiesaion  'with  k 
claim  Adveraa  to  the  plaintiff  certAialj  la  not 
sufficient  to  luppl;  thii  WADt  of  the  plAlntifT. 
PoaseuiOD,  actuiu  pedia  poaaeiaio,  doea  not  re- 

tie  paper  title  bb  the  onlj  criterion  to  ahow 
charActer.  See  2  R.  SUt.  N.  Y.  £21,  aee.  S 
to  IS;  Ricard  t.  Wllliama,  T  WheAt.  106,  where 
the  claim  of  title  quAlifled  the  pooeeasion.  Al- 
though no  paper  title  waa  ihown.  Jackson  v. 
Porter,  1  Paine,  MS ;  Jackwn  v.  Oltz,  S  Wend. 
440;  jAckeon  v.  WoodruiT,  1  Conn.  276;  jAck- 
aon  V.  La  FrAmboia,  6  Cowen  R.  603.  Jn  nil 
these  easea  the  doctrine  is  dietinctl;  announced 
in  the  language  of  the  judgea.  See  8  Roscoe 
on  Real  Actions,  602. 

To  require  thAt  the  plea  ahould  show  how 
the  possession  was  hostile  In  ita  commence- 
ment ia  allowing  the  very  evil  which  the  atat- 
ate  la  aimed  at;  the  older  the  poaaeaalon  the 
more  difficult  the  proof. 

If,  then,  the  poasesaion  la  allowed  to  atAnd 
Alone,  it  is  cleATlj  Adverae,  and  the  pW  »  per- 
fect bar. 

But  it  ia  aald  that  hj  not  denying  our  entry 
under  the  devise  we  admit  it,  And  the  ploA  muat 
be  taken  with  that  fact.  This  require*  ua  to 
conaider  the  poaaeaalon  In  connection  with  the 
paper  titles 

2.  By  the  will  all  the  Unda  are  deviaed  to  the 
reapondenta;  no  charge  merely  ia  granted,  nor 
fa  Any  anreaa  trust  created  for  the  heir-at-law. 
Ity  the  pfeA,  all  holding  a*  tnatM  for  the  com- 
pUInant  ia  denied. 

Our  poaatarion  undar  thia  win,  then,  la  a 
poaaeasion  under  color  and  el^m  of  a  title  In 
lee,  contrary  to  the  title  of  the  heir-at-law. 

It  U  aaid,  however,  that  Ua  wiU  la  void  1^ 
tba  English  mortmain  acta.  And  ao  not  capable 
of  being  the  haaia  of  an  Adverae  poaaeaalon.  For 
the  purpose  of  thia  argument  we  allow  tha  will 
to  be  void;  by  virtue,  not  of  the  mortmidn  acta, 
but  of  tha  exception  In  the  statute  of  willa  (84 
Hen.  VZQ.  eh.  S),  which  statute  waa,  In  term*, 
re-enacted  In  Kew  York  to  the  time  of  the  re- 
vialon  of  1830  (S  ».  S.  N.  T.,  Appendix.  51). 

But  poaaeaalon  may  ba  adverae  if  taken  under 
m  void  dead.  Oaaea  above  dted;  alao,  Jaokson 
V.  White,  IS  Johna.  R.  118;  Jackaon  v.  Brinck, 
47 1*1  B  Gowen  R  483 ;  Jackaon  ▼.  Woodruff,  *1 
Cbwen  R  £76;  Jackaon  v.  Wheat.  18  Johna. 
R.  M;  Jackson  t.  Newton,  18  John*.  R  SU; 
Jackaon  v.  Whitback,  8  Cowen  R  CSS. 


voMt  but  will  not  a  poaaeaalon  under  such  wills, 


could  never  become  confirmed  by  age;  and  vilU, 
of  all  paper*  moit  liable  to  queation  from  ac- 
cident Aa  well  aa  want  of  aUll  In  the  writan^ 
would  be  thrown  ont  of  the  protection  of  tha 
atatnta. 

Again,  It  ia  urged  that,  bdng  a  raligioua 
corporation.  It  la  ^alnat  the  policy  of  tha  law 
that  thdr  poaaeaalon  commencing  under  a  for- 
Udden  title  ahould  ever  become  eonflrmad. 
But  all  that  the  law  doea  la  aimply  to  maka  tha 
will  void:  it  doea  not  declara,  nor  cnn  it  be  eon- 
atrued  as  limiting  the  operation  of  anoh  a  stat- 
ute AS  thAt  of  limitation*,  Tbi*  is  doubting  tha 
statutory  penAlty,  and  that  by  implication.  Be- 
side*, thi*  argument  would  apply  to  all  corpo- 
ration* equally  with  reliriona,  and  to  all  vm- 
veyanoea  equally  with  wSla.  All  the  nutaa  of 
property  held  ttf  individuala,  inveated  with 
corporate  francUaes,  would  be  incapable  of  be- 
coming *ure  of  lapse  of  time.  It  la  not  an  open 
question  a*  to  Uil*  CAuae,  that  corporation*, 
even  reljgioua,  may  acquire  title  by  poaaeaalon. 
Although  commencing  by  fraud  and  wrong. 
Humbert  v.  Trinity  Church,  24  Wend,  Sep. 
567;  Alao,  IS  Wend.  Ill;  dedslona  of  a  court 
of  last  resort,  binding  this  court  on  a  queation 
of  local  law,  Livingston'*  Le*aee  v.  Moore,  7 
Peters,  M2;  also,  aee  16  East,  6. 

It  ia  alao  urged  that  our  holding  theae  landa 
increased  our  annual  Income  beyond  our  char- 
tar  Iloenae.  By  our  anawer  we  ahow  It  not  to 
tie  *o  at  tha  time  of  our  entry  and  At  the  date 
when  we  allege  our  adverse  possession.  Any 
subsequent  or  intermediate  Increase  la  not 
within  tha  prohibition.  8  Inat.  722,  on  the 
stAtute  SD  Sliz.  oh.  6;  recognlied.  Also,  Van- 
kliech  V.  Dutch  Church,  6  Paige,  621,  Affirmed 
in  error,  20  Wend. 

A*  to  our  fmudulently  keeping  down  the  In* 
coma  by  making  long  leases  at  low  rente,  and 
selUng  At  A  premium.  And  Inveating  it.  It  la 


denied  In  the  plea  And  supporting  a 

*S.  But  it  u  urged  thAt,  auppoaing  [*47l 
the  will  VAlid,  A  trust  Is  crtAtad  which  la  not 


within  the  aUtute  of  UmlUtiona  nor  barred 
from  lapse  of  time. 

No  exprea*  tniat  la  favor  of  the  complidn- 
anta  appeara  on  the  face  of  the  UIL  If  a  tnut 
exiat  at  All  it  la  fa-  the  miniaters  of  the  Dnteh 
church;  It  la  not  a  tmat  for  the  complatnanta; 
And  An  implied  tmat  Ia  aubjeet  to  the  bar  M 
lapae  of  time.  Hovenden  v.  Lord  AnnealaT,  2 
Sch.  A  Lef.  624;  Cholmondetey  v.  CllntOB,  4 
Bligh.  0.  S.  1;  2  Jack,  i,  Walk.  188;  2  Bfariv. 
178,  867;  Provoat  v.  Qrats,  4  Wheat.  494;  T 
Wheat.  116.  In  truth,  however,  it  li  not  n 
'   but  A  charity;  and  If  ao,  all  aurplua  wlQ 


Sin  AugmantaUon  of  tha  charity  i  It  btdng 
lar  that  the  land  la  wholly  given  away  from 
the  heir-atOaw.    Attorney-General  v.  \^*on,  S 


mpany,  4  Bro.  Ol  0.  106; 
Attorney -Oeneml  t.  ^tArkA,  Ambler,  201.  And 
lAnda  givan  to  a  charity  may  be  aliened  throuah 
the  aU  of  chancery  if  for  the  baneUt  of  Ua 
charity.  Dutch  Church  v.  Hott,  8  Bligh.  4«t 
T  Paige,  79. 

The  eonnaal  alao  referred  to  the  Statutaa  of 
LtekltAtion*,  21  Jao.  1,  eh.  14,  fr.  BuL  N.  P. 


Buruu  CouiT  i»  TEN  UxmBi  Statis. 


IQBl  1  Bar.  L.  K.  T.  185,  we.  2,  S,  5,  (ISIS); 
S  B.  8.  EOB,  (ISSO);  »lio  MC  49,  60,  SI,  62; 
BnwlBtrMt  T.  Huntington,  6  Pet«n,  402. 

No  fomwl  def«ata  of  th«  pie*  ue  pointed 
out;  the  anawBT  (upport*  the  plui  bj  meeting 
every  matter  in  the  bill  stated  u  beading  to 
coanterrall  the  plek  by  qualifying  the  poises- 
rion;  if  lueh  Hiswer  U  too  genenu,  that  is  sub- 
i«et  of  exception;  the  plea  will  not  be  defect- 
m  on  aeeonjit  ol  the  •newer,  nnlew  materiel 
all^ntione  are  left  nnanewered,  not  where 
they  are  answered  but  not  with  auffldent  mi- 
nnteneea.    Story's  Eq.  Fl.  616,  536,  B74,  676,  692. 

Mr.  Coxt,  in  reply.  The  large  amount  of 
property  involved  in  this  case,  and  leal  and 
ability  with  which  the  defendants  have  resisted 
the  complainants'  demand,  have  conferred 
i^on  It  an  importance  to  which  it  never  could 
hava  attained  had  the  subject  of  the  contro- 
veray  been  less  valuable,  or  the  princlpleB  of 
law  at  Issue  between  the  parties  alone  been 
47S*]  considered.  The  complainants  'are 
humble  dtisena,  obaeure  and  unlmown;  the 
defendants  a  wealthy  and  powerful  oorpora- 
tton.  Tbey  are,  moreover,  a  religious  body, 
profeaslng,  and  it  does  not  become  me  to  inU- 
Bista  that  these  profeasiona  are  not  sincere,  to 
appropriate  their  revenues  as  well  as  their  ser- 
netM  m  the  moat  praiseworthy  objects  of  hu- 
man att«ntion.  Aese  circumstances  are  cal- 
culated to  enlist  the  aympathiea  of  all  our  beet 
affections. 

Independently  of  these  circumstances,  the 
eomplalnanta  nave  been  unexpectedly  deprived 
of  the  services  of  the  distinguished  counsel 
mder  whose  advice  this  suit  was  originally  in- 
stated, and  by  whom  it  has  until  this,  its  last 
etaM,  been  conducted,  and  by  whom  it  was 
bopad  tt  would  be  brought  to  a  satisfactory  and 
■noeeaaful  close.  At  this  late  and  critical  point 
bi  the  ease,  they  have  been  prevented  by  dr- 
otunstancea  tmforeeeen  and  nnavtidable,  to  be 
abaoit;  Mid  the  enUre  weight  of  this  responal- 
bflity  has  thus  been  devolved  upon  counsel 
eomparatively  strangers  to  the  ease.  All  that 
we  can  ask  or  hope,  therefore,  is,  that  due  al- 
lowances sbaD  be  made  for  our  situation,  that 
Ute  ptrints  Of  law  wbioh  the  caee  presents  shall 
be  thorou^y  eonaldered,  the   authorities   on 


aation  for  onr  own  weakness,  In  the  learning 
mi  wisdom  of  the  oourL 

It  beeomea  Important  in  anoh  a  caaa  to  bring 
ow  minds  to  a  diatinct  nnderstanding  of  what 
ooBsUtnte  the  real  and  lubetaatial  points  at  Is- 
ana  between  the  parttes.  The  UH  was  filed  by 
BOmplainanta  la  March,  1830.  It  avers  In  sub- 
atanoa  that  John  Haberdln^  together  with 
flrar  other  persona  named  In  the  Mil,  were, 
^or  to  the  Mth  September,  IQH,  seiEed  En  fee- 


^ _  .  _,         certain  tract 

of  land  in  the  city  of  New  Ttnrk,  then  known  by 
the  name  of  the  ''Shoemakara'  Field,  or  lands." 
Being  BO  sailed,  these  partiea  made  a  division 
of  part  of  said  land  Into  one  hundred  and  aixty- 
taar  lota,  leaving  a  reeldns  which  still  remained 
undivided,  made  partition  among  themselves  of 
the  one  hundred  and  aizty-fonr  lots,  assigning 
to  each  tenant  In  common  Ua  particular  por- 
tion in  severalty,  and  continuing  their  joint 
Interest  In  the  undivided  part.    That  a  deed 

I  made  and  a  map  of  the  property,  eSsctuat- 

aad  ahttwlif  this  pi  imiiiiiilBt 


a. 


John  Haberdlng  thus  became  setaed  la  nr- 
eralty  In  foe  of  certain  of  these  lota  ai^  a»- 
tenant  In  common  of  the  undivided  portion 
'Prior  to  the  7th  February,  1723,  John  [*474 
Haber^ng  and  his  wife  both  died  without  laena. 
The  complainants  and  ons  Peter  Harpending 
are  averred  to  be  his  heirs-at-taw,  and  that  no 
legal  conveyance  of  any  description  haa  beea 
made  of  said  property,  but  that  the  same  de- 
scended to  and  vested  in  the  siLid  eompUinants 
and  Peter  Harpending  as  his  heira,  who  aa 
such  are  absotutely  seized  of  and  entitled  ta 
said  lands.  That  John  Haberdinek  In  hia  life- 
time made  a  lease  of  the  said  premises,  oc  a 
part  thereof,  for  niuety-nine  years,  or  some 
other  long  term,  the  details  of  which  as  well  aa 
the  date  are  unknown  to  complainants. 

That  defendants  have  for  some  time  past 
been  in  poeaeesion  of  all  the  lots  so  held  br  Ha- 
berdinek In  severalty,  and  have  stated  and 
claimed  that  they  held  under  some  deviee  or 
will  of  Haberdinek.  That  defendanta  are  a 
religious  corporation.  Incorporated  undtf  tha 
laws  of  New  York.  That  the^  have  alao  ob- 
tt^ned  possession  of  the  undivided  lot,  and  al- 
lege thst  they  have  acquired  it  under  some  of 
the  tenants  in  common. 

Complainanta  have  applied  to  defendants. 
1st.  For  an  admission  or  statement  of  the  will 
of  Haberdinek,  under  which  they  claim  to  bold, 
and  for  permission  to  inspect  and  read  the 
same;  to  enable  them  to  proceed  at  law  for  the 
recovery  of  the  property.  2d.  For  a  list  or 
schedule  of  the  several  lota  held  by  them  or 
tbeir  tenants  under  color  and  pretense  of  title 
derived  from  Haberdinek,  and  for  any  leaaa  or 
assignment  to  them,  and  for  the  rent  roll  and 
an  account. 

The  defendanta  pretend  that  John  Eabo'- 
dinck  waa  not  ao  seised  in  fee;  the  eontiary 
is  charged  by  complunants  to  be  the  truth. 
That  they  heU  and  now  hold  under  a  will  of 
said  John  Haberdinek,  and  In  pursuance  of 
this  allegation  they  did  on  or  about  the  7th 
March,  I8SS,  in  coaformlty  with  a  sUtute  of 
New  York,  make  an  account  or  inventory  of 
their  property,  and  return  the  same  to  the 
Chancellor,  In  which  they  represent  tlwt  they 
hold  said  lands  under  the  will  of  said  John 
Haberdinek  (prout  the  same).  Tbey  aver  said 
last  will  and  testament  of  John  Haberdinek  to 
be  a  valid  and  lawful  instrument,  sufficient  to 
vest  said  property  in  them;  whereas  complat 

'     nroduci""  """    ~"'    "'   '"■""   ■"-•-—"- 


Dducing  the  will  of  John  Haberdiack 


ru 


oontrarentlon  of  the 
law  of  the  land,  *but  that  neverthe-  {*4TS 
less  defendants  entered  and  held,  and  eontla- 
ued  to  hold  said  land  under  it. 

That  defendants  at  times  pretend  that  they 
Mitared  under  a  claim  of  title  adverse  and  hoo- 
tile  to  that  of  John  Baberding,  Jun.,  and  hava 
alwaya  held  under  sueh  claim,  and  thus  hftv« 
acquired  a  vaUd  tltls,  whereas  complatnaata 
charge  the  contrary  to  be  true,  and  aver  that 
defendanta  entered  under  certain  leasee  of  said 
John  Haberdinek  now  expired,  or  under  soma 
other  title  derived  from  him  and  aubordiBate 
to  bis  title  and  that  of  complainants,  his  beiie, 
and  particularly  under  some  long  lease  whleh 
expired  between  1810  and  1822;  that  as  late  aa 
1810,  in  making  a  return  and  Inventory  el 
thsir  prt^eity  in  eonfCndty  with  the  staiot^ 
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thef  repreaent  the  Mime  to  be  held  bj  them 
under  k  devise  of  John  Haberdinck. 

The  bill  then  aeta  forth  the  charter  gruited 
to  defendants  in  May,  1690,  cetting  forth  the 
object  of  the  incoiporation ;  the  power  granted 
of  holding  lands  within  the  amount  of  two  hun- 
dred pounds  or  five  hundred  dollars  per  an- 
num. That  the  annual  value  of  the  lands  held 
bf  defendants  at  the  date  of  the  charter,  and 
for  twenty  j'ears  past,  baa  been  at  least  ten 
thousand  dollars.  That  the  lots  claimed  by  de- 
fendants under  John  Haberdinck  are  of  great 
value,  greatly  exceeding  what  by  law  they  were 
authorised  to  hold;  from  1780  to  1800  of  the 
yearly  value  of  ten  thousand  dollars;  from  ISOO 
to  1820  of  the  yearly  value  of  twenty  thousand 
dollars,  and  from  1820  they  have  been  of  the 
yearly  value  of  thirty  thousand  dollars. 

It  avers  the  entire  invalidity  of  the  devise 
and  the  incapacity  of  defendants  to  take  and 
hold  the  land;  but  that  if  this  be  aot  m,  that 
the  devise  is  for  a  specific  object,  the  mainte- 
nance of  the  minister  of  the  church  then  held 
by  defendants  in  Garden  Street,  which  was  the 
only  church  held  at  the  time  of  the  devise 
under  the  charter;  that  this  church  has  lone 
since  been  extinct,  the  same  having  been  sold 
by  defendants,  and  that  there  being  no  minis- 
ter such  OS  alone  was  contemplated  by  testator, 
the  object  of  testator's  bounty  has  ceased  to 
exist,  and  a  trust  results  to  the  heir.  That  at 
all  events  the  object  of  the  bounty  was  a  pre- 
cise one;  no  benefit  was  conferred  or  designed 
to  be  bestowed  directly  upon  defendants;  buta 
wmple  trust  for  the  maintenance  of  the  minis- 
ter: >nd  that  should  this  trust  be  a  Talid  on« 
478*]  the  revenues  'arising  from  these  lands 
have,  for  a  series  of  years,  largely  exceeded 
what  was  required  for  this  purpose,  and  that 
complainants  are  entitled,  if  the  immediate 
devise  to  defendants  be  prohibited,  and  there- 
fore void,  to  have  the  estate  either  subject  in 
their  hands  to  this  trust,  or  diaeharge  even 
of  that. 

The  bill  avers,  then,  a  prima  facte  case  in  the 
eomplainanta.  By  not  demurring  to  the  bill. 
It  i»  admitted  that  the  cose  thus  exhibited  is 

Crima  facie  a  case  of  right  in  them.  It  is  met 
J  a  plea,  which,  so  far  as  it  is  material  to  ex- 
amine it  on  the  present  occasion,  and  exclusive 
of  th^  disclaimer  of  a  portion  of  the  premises, 
!■  a  mere  naked  assertion  of  an  adverse  pos- 
■ession  for  forty  years.  It  avers  that  for  all 
the  time  commencing  forty  years  prior  to  tlie 
filing  of  the  bill,  vii,,  2Eth  March,  1799,  until 
the  time  of  filing  the  plea. 

1.  That  defendants  have  boen  1^  themselvea 
knd  their  tenants  in  the  sole  and  exclusive  poa- 

the 


Inclosed  with  a  aubstantial  Inclosure. 

I.  During  bU  this  time  defendant*  have  act- 
ually occupied  and  possessed  said  landa,  claim- 
ing and  enjoying  the  s«jne  as  being  aeited  there- 
of in  fee-simple,  and  in  their  own  sole  and  ex- 
clusive right. 

i.  During  all  this  time  they  have  been  in  the 
■ole  and  exclusive  possession,  receipt,  and  en- 
joyment of  the  rents,  issues,  and  profits,  etc., 
claiming  the  right  to  receive  and  enjoy  the 


more  than  forty  years  since  they  sold  It,  and 
have  received  the  money  for  their  own  use. 

0.  In  general  terms  they  traverse  the  partie' 
ular  right  set  up  by  eomplainanta. 

So  far,  then,  aa  there  are  afflrmatiTe  aver- 
menta  made  in  the  plea  and  answer,  the  de- 


usder  a  claim  of  title.  So  far  as  it  negatives  or 
traverses  the  averments  in  the  bill,  it  denies 
any  joint  eatate  vlth  eomplainanta,  «r  aa 
trustee  for  complainants,  or  under  any  leaee 
from  complainant's  ancestor,  or  under  any  title 
subordinate  to  that  of  eomplainanta. 

Independently  of  the  avermenta  in  the  lull 
whieh  are  thus  met  by  the  ptea  and  answer, 
there  are  other*  which  are  not  covered  by 
'either.  Among  these  it  is  only  neces-  [*4TI 
sar^  to  advert  to  some  of  the  more  important. 
It  IS  not  denied  that  the  original  entry  of  ^- 
fendants  was  avowedly  under  and  by  virtue  of 
the  will  of  John  Haberdincki  that  as  regarda  m 
part  of  the  premises,  they  originally  entered 
under  the  title  of  parties  claiming  to  hold  as 
tenants  in  common  with  complainants'  ancestor; 
that  they  aver  they  hold  under  the  will  of  John 
Haberdinck,  set  out  in  the  bill;  that  in  March, 
1822,  they  recognise  the  will  of  John  ^ber- 
diock  aa  the  foundation  of  their  then  title;  that 
the  will  set  out  in  the  bill  is  the  last  will  and 
testament  of  John  Haberdinck,  under  which 
defendant*  cliumed  to  hold;  that  they  did  not 
originally  enter  under  a  title  adverse  to  that  of 
complainants;  that  they  have  always  held  and 
now  hold  under  a  title  aubordinate  to  that  of 
complainants'  ancestor;  that  defendant*  were 
not  competent  to  take  and  hold  under  a  devise 
from  John  Haberdinck,  that  if  competent  to 
trustees  for  a  spe- 
e  of  the  estate  is 


e  purpose;  that  the  i: 


nance  of  a  minister  or  ministers;  that  the 
church  in  Garden  Street  is  no  longer  in  al*t- 
ence,  nor  is  there  any  minister  of  such  chnreh. 

The  averments  in  the  bill  are  full  and  pre- 
cise upon  all  these  points,  and  not  being  trav* 
ersed  in  the  plea  or  answer,  they  are  impliedlT 
admitted  to  be  true.  This  is  a  well-established 
principle  of  equity  practice.  Mitford,  296;  8 
Dan.  Ch.  Fr.  BB;  Sto.  Eq.  Rep.  S38,  *eo.  flOi; 
Bogardus  T.  Trinity  Church,  4  Paige,  ITBj  S 
Sch.  &  Lef.  727. 

With  all  Uieee  averments  unanswered,  de- 
fendant* set  up  as  their  sole  ground  of  defenee 
the  ^poaseasion  of  forty  yean,  without  any  as- 
sertion of  a  patent,  deed,  agreement  to  convey, 
or  other  document  to  give  validity  or  even  color 
to  their  original  entry  and  subsequent  holding; 
without  any  allegation  of  en  ouster  of  the  co- 
tenants  in  common,  and  without  any  ipeoiflca- 
tion  of  the  time  when,  or  the  drcumatance* 
under  which  the  originsl  character  of  the  pos- 
session became  changed  and  assumed  a  hostile 
type. 

This  we  conceive  to  be  both  defective  in  fora 
and  insufficient  in  substance. 

1.  The  defectiveness  in  form  is  not  so  mjtte' 
rial,  but  as  our  learned  opponents  have  asserted 
the  formal  sufficiency  and  propriety  of  the 
pleadings,  it  may  be  aa  well  briefly  to  siamine 
this   'position.       The   plea   freaentA  «.   ^.'I.'V^ 


«n  SoPiKMB  CouR  or 

pnyv  for  diacoTerj  *nd  the  prayer  for  u  u- 
conat;  to  tha  clftim  o(  a  t«nant  in  teTcralty 
and  thkt  of  ■  eo-tentnt  in  common  with  de- 
foidMit*;  to  the  title  of  complalnantt  m  found- 
ad  upon  tha  origioal  invKliditj  of  tbe  will 
whlcD  liea  at  the  root  of  defendant'!  possession, 
ud  that  which  aaaerts  a  right  aa  cestui  qua 
tnwt,  either  to  the  whole  property,  or  to  m> 
noch  of  it  aa  may  remain  after  fuiSlllng  the 
•pedflc  tnut  creat«d  by  the  will.  If  this  plea 
la  bad  aa  to  one  of  these  ..foundations  of  cuim 
It  must  be  overruled.    Now,  It  is  unnecessary  to 


It  may  be  as  well,  however,  to  remark  that  the 
•tatutei  of  limitations  in  their  terms  apply 
only  to  suits  at  law,  and  tliat  equity  by  analogy 
extends  their  provisions  to  auits  in  chancery. 
That  these  statutes  prescribe  different  temu  of 
limitations  to  suits  of  different  characters,  one 

eriod  is  fixed  as  a  bar  to  an  account,  another 
an  ejectment,  etc  There  is  no  one  sp- 
plieable  to  each  and  every  of  the  claims  of  com- 
plainant. 

Nor  is  there  any  statute  of  limitations  of 
New  York  which  prescribes  the  term  of  forty 
ye*rs  aa  a  bar  to  any  species  of  action,  or  to 
any  kind  of  recovery.  Twenty  years,  the  bar  to 
ejectment,  is  the  longest  period  applicable  to 
uther  of  the  demands  now  set  up,  to  some  of 
them,  especially  ■  ease  of  resulting  trust  in 
favor  of  the  heir  upon  the  termination  of  the 
object  of  the  bounty  provided  for  by  the 
tesUtor,  or  for  the  surplus  after  fully  meeting 
that  trust,  it  is  believed  that  no  statute  of 
limiUtions  exists  In  New  York,  nor  haa  tUa 
oourt  of  equity  established  such  a  bar. 

Even  in  reference  to  those  parts  of  the  ease 
to  which  those  statutes  create  a  spedflc  bar, 
there  being  no  such  period  as  forty  years  fixed, 
but  a  shorter  period,  the  plea  of  forty  years  i» 
vldooa,  inasmuch  as  it  tender*  an  immaterial 
issue.  The  forms  of  pleading  in  courts  of 
equity  are  not  so  precisely  fixed  aa  at  common 
law,  but  there  are  certain  precise  rules  founded 
In  reason,  which  must  and  ought  to  govern 
both.  There  is  no  better  criterion  by  which  to 
judge  of  the  sufficiency  of  a  plea,  than  that 
which  is  furnished  by  the  inquiry,  will  its  de- 
cision finally  and  necessarily  dedde  the  caaeT 
If  a  party  pleads  a  bar  of  forty  years,  when  tbe 
■Utute  msJtes  twenty  or  six  years  a  bar.  It  re- 
essarlly  'that  the  dedsion  upon 


_    important    q» 

la,  ia  this  plea  insufficient  ana  consequently  bad 
In  subatancet  We  apprehend  It  Is,  both  from 
the  defects  of  the  plea  in  general,  and  especial- 
ly under  the  elrcumstancee  averred  in  the  bill. 

Thera  have  been  certain  general  principles 
laid  down  by  the  counsel  for  the  appellee  which 
it  U  unnecessary  f or  ua  to  controvert  in  the  ab- 
atiaet.  It  is  stated  aa  a  principle  of  law  that 
an  adverse  possession  may  be  pleaded  aa  a  bar 
against  ths  recovery  by  a  tenant  In  common. 
In  this  abstract  form  the  propoaitlon  Is  not  de- 


mit that  It  may  bs  made  an  effectual  bar, 
deny  that  in  all  caaea  it  necesaariiy  Is  so.     If, 


■  Uirme  Btafn.  IMI 

then,  the  addition  of  mdi  drieumstaDeea  b*  aa- 
sentlal  to  the  validity  of  this  plea,  tn  the  ab- 
sence of  thoee  circumstances,  or  without  tha 
proper  averment  of  them,  the  plea  is  defective. 
5  Wheat.  116,  184;  7  Wheat.  liO;  24  Wsad. 
'IT,  802. 

So  In  certain  eases  even  a  tmit  Intercat  may 
be  barred  l^  the  statute  of  limitations,  bat  so 
far  from  this  being  tbe  general  rule  the  revena 
is  the  case,  and  It  is  only  under  special  dreum- 
stances  that  such  a  bar  is  available  by  a  tmatca 
against  his  cestui  que  trust.  Wherever  tb*  i*- 
lation  of  trustee  and  cestui  que  trust  la  dis- 
tinctly created,  la  real  and  substantial,  and  not 
merely  the  creature  of  implication,  where  equi- 
ty will  recognize  its  existence  and  niforoe  its 
obUntlons,  the  possession  bv  the  trustee  eaa- 
not  M  converted  into  one  of  an  advene  char- 
acter, and  lapse  of  time  will  interpoee  no  bar. 
The  trust  is  here  averred  in  the  trill.  It  is  denied 
by  counsel  in  argument,  but  neither  tbe  plea 
nor  answer  controvert  the  allmation.  The  bill 
also  contains  tbe  precise  avermenta  wU^ 
show  the  lepil  existence  of  a  trust.  These 
averments  are  unnoticed  In  the  plea  or  answer, 
and  must,  consequently,  on  this  argumnt  ba 
assumed  to  be  true.  Nor  Is  there  any  weight 
in  the  objection  r^sed  by  counsel  In  the  argn- 
ment,  that  the  claim  of  a  trust  Is  incompatible 
with  the  eeneral  scope  of  ths  bill.  That  trill  is 
framed  with  a  double  aspect;  one  of  the  views 
which  It  presents  is,  that  if  It  was  the  design 
of  the  testator  to  provide  a  'fund  for  ['480 
the  specific  purpose  mentioned  in  his  vrill,  which 
Is  clearly  the  case  from  the  strong  affirmativs 
as  well  as  negative  words  employed  by  him. 
If  no  bounty  was  designed  beyond  tide  apedfie 
purpose  of  malnt^ning  a  mlsiater  or  minieters, 
If  the  defendants  could  take  the  property  devised 
aa  trustee,  then  after  performing  this  duty,  aad 
executing  ths  design,  tht  tunlua  belongs  to  the 
heirs,  and  the  relationship  of  tmatee  and  ecatiri 
que  trust  is  established  setween  eomplalnants 
and  the  church.  So  if  the  object  of  the  bounty 
ceases  to  exist,  as  la  ^so  charged  ia  tliia  eaaa, 
courts  of  equity  do  not  regard  the  forma  of  !■- 
struments;  they  look  to  ue  substance  and  tbe 
intent,  and  give  that  construction  which  I*  coa- 
sistent  with  such  Intent.  Flagg  v.  Hana,  2 
Sumn.  487;  Levin  on  Trusts,  168,  etc.  Where 
lands  are  devised  for  a  specific  purpose,  aa  for 
the  payment  of  legacies,  after  the  trust  la  fnl- 
fllled,  there  is  a  resulting  trust  In  favor  of  tha 
heir-at-law.  8  Powell  on  Dev.  S2;  Culpepper 
V.  Aston,  E  Ch.  Cas.  116,  223;  S  Hod.  171; 
Roper  V.  Ratcliffe,  2  Eq.  Cas.  Abr.  508.  So 
when  a  devise  is  made  to  trustees  for  a  specific 
particular  ohieot,  and  that  object  doea  aot 


a  [lire  the  application  of  the  entire  fund  er 
aust  the  wbole  appropriatlan,  the  aurplus 
will  he  decreed  to  the  heir  even  though  a  Itf- 


a  eonatrueUve  trust,  lAers  a  party  f of  the  fw 
theranee  of  justice  will  be  aecreed  to  bcM  ■ 


very  instrument  which  createa  the  estata,  by  iti 
own  force  and  legal  interpretation  dothea  It 
with  the  trust,  first  for  the  ministw  Intended  ta 
be  provided  for;  after  thla  for  the  heir.    WbM 
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Ized  upon  tha  p*rt. . 
tnutM  cannot  defend  himMll  kmiiiBt  hii  CMtui 

«at  tnut  on  ib»  dIm  that  he  nolda  ad*«rael7, 
»  ba  iliaU  nerar  be  permitted  to  CK«t«  in  hlm- 
mU  ca  interest  oppoeed  to  that  ftf  hu  oeatni  que 
tnut  Fravoct  v.  Onti,  Petera*!  0.  0.  Sep.  »H. 
This  ^ut  of  tbe  ««m,  then,  resolvei  itself 
into  ft  iirople  qnestion  d  eonatmotion.  Wbst 
IB  tlw  true  interpretation  of  the  wlllf  We 
ifliink  It  clear  that  whatever  Mtata,  if  anr, 
paased  to  the  ehurdi,  was  purely  a  tnut.  No 
benefieinl  iatereat  waa  designed  for  it,  onleae  a 
merely  inddentai  one.  It  was  to  create  a  fund 
491*]  for  tha  *mii^  and  ewlutiTe  purpOM  of 
paTing  the  aaUrjr  of  tbe  ehureh  in  Garden 
Street.  This  puipoae.  It  la  averred  npon  one 
eonatruction  U  the  will,  ha*  oeaaed  to  exist, 
and  the  •pedfie  tnut  ii  at  an  end;  on  the  other, 
that  It  doei  not  ezhauit  the  fund,  but  leaTes  a 
large  atuplna,  and  tbie  eurplua  la  claimed  by  the 
heir.  Theee  avermeuta  are  uot  controrerted 
by  the  pleading!. 

Another  of  these  general  nropositiona  asserted 
t^  the  respondent's  cannsel  is,  that  a  corpora- 
tion, STen  one  of  a  religious  character,  majr 
bold  aa  adverse  poseession,  and  thus  acquire 
Utle^  in  tbe  abetraet  this  is  not  denied — such 
BMT  be  the  eaae.  It,  however,  hf  no  means 
folfowB  that  every  poeaession  by  a  religious 
corporation  will  be  regarded  as  such  an  adverse 
poasesaion   aa   will   fumiah   U   with   a   aliield 


ipl^a 


itfal  o 


Tha  eompl^anta  e<mtend  that  thia  eapadty 
In  the  respondents  Is  limited  and  restricted. 
1.  Dnder  bo  circumstances  will  It  be  available, 
when  in  the  case  of  a  natural  penon  It  would 
not  be.  Wherever,  from  the  character  of  the 
poaseaaion,  a  private  Indlvldnal  would  be  pre- 
cluded from  iDterposing  such  a  defense;  a>, 
for  azample,  where  ha  held  aa  tenant  in  com- 
mon or  aa  tmstoe,  it  will  not  be  allowed  to  the 
nrtUdal  person.  2.  Where  the  acquisition  of 
profettj  u  prohibited  by  the  charter  itself,  and 
the  corporation  could  not  legally  take  and  hold 
by  aetnal  conveyance  adverse  poeeeerion  cannot 
confer  title.  That  cannot  6a  indirectly  «e- 
[uired,  the  direct  aeqni^tlon  of  which  la  in- 
dbited.  If,  then,  thia  rellglona  corporation  is 
incompetent  to  take  by  expresa  deviae,  if  the 
vriil  would  be  null  and  void,  an  entry  ondv  it 
cannot  ripen  by  lapse  of  time  Into  a  title.  8. 
It  la  wholly  unimportant  and  incansequential 
whatliar  this  prohlntion  be  found  in  the  charter 
Itsdf,  or  in  a  dUferent  and  general  atatute.  If 
the  statutes  of  wills  or  the  statutes  of  mort- 


qn 
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main  prohibit  the  oorporation  from  taking  by 
"1,  the  prohiUtlon  ia  aa  effective  as  if  It  were 
a  by  the  charter  Itself.    New  Yntk  t.  Utica 


«ill,tl 


Ins.  Go.  IB  Johm.  S6S. 

respecta,  the  reatrlctlons  npon  a  eor- 

By 

...     , „-rted  that 

whan  a  natural  person  has  dissdaM  a  rightful 
owner,  and  dies  aeiied,  by  this  casting  of  Uie 
descent  the  hdr  succeeds  to  a  hl^ier  spedes  of 
title  than  Us  ancestor  had.  So  if  a  eorporation 
abonld  1^  pnrchaaa  acquire  the  title  of  the 
original  diBMiior,  or  aftar  dsaeant  east,  of  his 
«•>*]  *hdr,  this  mi^t  furnish  •  good  title  by 


tnally  acquired  by  a  corporate 

In  tta  own  hands,  Urns  ripen  and  strengthen. 


The  vice  of  the  original  trespass  adheres  to  II 
so  long  as  that  possession  la«ts. 

We  are  further  told  in  argument  that  tha 
respondents   have  been  in  poseession   of   thia 


century  and  ft  quarter,  and  that  equity  will 
raise  any  presumption  to  support  such  a  poa- 
sesdon;  that  to  uphold  It,  a  colonial  license 
may  be  presumed  to  take  the  case  out  of  tha 
prohibition  of  the  statute  of  wills.  Thia  sug- 
gestion admits  of  many  anewen-  In  the  Oim 
Slaee  it  Involves  a  total  departure  from  the  de- 
mse  set  up.  That  defense  is  a  possession  of 
forty  years,  and  this  furnishes  no  ground  for 
such  a  presumption.  But  no  presumption  can 
ariae  of  tbe  existence  of  an  act  which  could  uot 
legally  have  been  performed,  and  would  have 
been  purely  void  If  it  existed.  The  oolmilal  gov- 
ernment had  no  authority  to  grant  such  a 
license,  diBpensinr  with  the  prohiUtions  of  the 
statute.  The  doctrine  of  these  dispendng 
licenses  has  been  misapprehended.  In  Eng- 
land this  dispensation  waa  a  peculiar  act  of  roy- 
alty. The  general  prohibition  waa  founded  on 
the  principle  that  these  grants  of  land  to  cor- 
porations and  in  mortmain  were  detrimental 
to  the  lords,  by  depriving  them  of  ttidr  es- 
cheats. The  king,  the  ultimate  lord,  waa 
peculiarly  injured  oy  these  alienations,  and  he 
waa  permitted  by  his  license  to  ratify  the  grant 
so  far  as  to  remit  the  penalty  to  himself.  He 
could,  however,  1^  this  license  only  waive  his 
own  rights,  he  could  not  effect  those  of  other  or 
intermediate  lords.  Nor  even  in  England  were 
such  licenses  giTen  In  cases  of  wills. 

It  ia  contended  that  the  poasesdon  of  defend- 
ants, as  alleged  In  the  plea,  bdng  under  a  claim 
of  title  in  fee-sLmpls,  is  an  adverse  possesdon. 
and  ereatea  a  complete  bar  to  complainautr 
recovery.  In  other  words,  tbs  propodtlon  la, 
that  the  character  of  adverse,  Is  recognised  by 
tbe  law  as  attached  to  the  poasesdon  averred  in 
the  plea,  throughout  ths  whole  oontinuauce  of 
"--'-  poasesdon.  and  that  this  is  a  suffident 
rar  to  the  Mil.  Let  us  aoalyia  this  friea. 
The  spedfic  averments  are  theaei  1.  For  aU 
the  time  commendng  forty  years  prior  to  the 
filing  of  the  biU,  vis.,  2Sth  *March,  lT9S,  [■4»a 
until  the  filing  of  the  plea,  defendants  have 
and  are  la  the  exdusive  possesdon,  etc.  £.  That 
during  all  this  time  the  lands  have  been  Im- 
prove hy  buildings  and  inclosed  with  a  sub- 
stantial indosure.  8.  That  this  possesdon 
and  occupation  have  been  accompanied  by  « 
claim  and  enjoyment  of  the  premises  aa  ownera 
in  fee  in  severalty,  in  their  own  right,  and  not 
otherwise.  4.  The  receipt  and  enjoyment  of 
the  rents,  issues,  and  profits,  to  their  sole  and 
exclusive  use.  S.  As  to  other  of  the  lauds, 
they  aver,  without  spedficaUon  of  date,  dr- 
eumstancea,  or  party,  a  sale  for  a  valuable  con> 
sideration,  and  the  recdpt  of  ths  purchase 
money  by  them. 

The  gi««t  question  In  the  ease  Is,  that  thcM 
facts  thus  pleaded  constitute  a  sufficient  answer 
to  the  prima  fade  ease  set  up  In  the  bill.  Ba- 
■poodents  aver  that  these  facta  operate  per  at 
to  bar  complainants'  recovery.  To  test  this,  let 
it  he  put  into  a  logical  and  tangible  shape.  Tba 
propodUon  ia,  that  a  possession  for  forty  years, 


Svnmx  OouBt  or  thb  Unmo  Btuwrn. 


tfc*  Ml*  of  ft  put  aM  tht  raaelpt  «f  Uw  nnt* 
ttf  the  FMidus  to  the  Mia  um  of  the  dflfeiiduits, 
MiBstitiite,  p«r  M,  a  valid  advene  poMeMion, 
wUch  mnfen  title  at  all  event*  and  under  all 
dnnmalaiice*.  Thli  la  the  prapoeitlon  we  are 
to  aaeounter. 

TUa  bar  ia  alleged,  notwltfaetaiidiiig  the  par- 
tlealar  avaraent*  in  Um  Ull,  which  are,  b; 
bipUeatioo,  admitted  to  be  true.  1.  That  ia- 
fandaata  are  under  a  Iwal  diaalnlitv  to  talce  ot 
to  hold  tba  land.  L  rnut  the  original  entry 
and  the  holding  for  a  aeriei  of  years  wu  in 
aubotdiaation  to  the  Ull  aaiertad  bv  complain- 
anta.  S.  That  dafendanta  have  aolemDly  and 
ddiberatal/  within  theaa  forty  yeara  reeog- 
nised  tbab-  title  aa  taken  nndar  eomplainanta' 
aitoaator.  4.  Without  any  averment  aa  to  the 
wiginal  eharaoter  of  thia  poaaeselon,  or  when  or 
how  it  beoama  adveree.  6.  Without  the  aver- 
ment of  any  deed,  will,  or  other  document  of 
tiUet  withont  any  allegation  of  oueter  of  the 
oo-t«uuita  in  common;  without  any  derivation 
of  title  from  a  prior  adveree  poaeeeaor.  It  ia 
not  avarred  that  the  improvamenta  by  building, 
or  the  inetoenre,  were  tba  acta  of  dafendanta. 
It  ia  not  alleged  that  tba  claim  of  right  waa 
puhUe  or  notmioua,  or  within  the  kaowiedM  of 
eomplainanta,  or  of  any  other  peraona.    ft  la, 


r  peraona. 
therefore,  a  mere  naked' poaaeaa  Ion.  That  thiaie 
484*]  not  raSciaot,  la  well  eatabliahed.  'Jack- 
•on  r.  Bban,  9  Johna.  IBS;  Jackaon  v.  Wataia, 
IS  Johna.  80S;  La  Framboia  v.  Jackaon,  8  Cow- 
an, fiW)  Uvingatm  v.  Peru  Iron  Company,  9 
Wand.  HI  J  T^omaa  v.  Harchfleld,  U  Picker. 
MO;  Summer  t.  Child,  2  Conn.  W7|  Oottrell 
V.  Watkina,  Jnriat  No.  4,  Oct.  ISS9,  S81. 

Tba  next  propoeitloo  ia  aonawhat  mora  ape- 
flUo.  It  la  alleged  that  a  claim  of  the  tM- 
rimpla  under  a  vtdd  documentary  title.  If  ae- 
OHnpanied  with  poaaaadon,  eonatitutea  an  ad- 


thietion  i*  hare  taken  between  the  defecta  to 
wUeh  the  original  documentary  title  may  ha 
•nbjaet.  We  concede  that  wbere  the  dand, 
ato.,  la  merely  dafeetlv%  and  therefore  in  itaelf 
inoomp^nt  to  paaa  an  eaUte,  it  may  yet  be  ao 
far  operative  aa  to  giva  a  color  to  the  party 
holding  under  it,  ana  aarva  a*  the  baaia  ol  a 
title  by  advera*  poaaeaaion.  On  the  other  hand 
wo  aaaart  that  where  tbla  deed  ia  eeaentially 
Tirfd  aa  prohibited  1^  law,  it  nevar  oaa  anpport 
or  give  adrerae  character  to  tb«  poaaeaaion  ae- 
qnwad  and  held  under  It. 

The  doctrine  of  reepondenta  aaaerta  a  prind- 
pl*  wbolW  at  war  with  the  fundamental  prind- 
plea  of  all  eodaa  of  law  and  private  moraia.  It 
aaaunea  the  power  of  time  to  convert  that 
whieh  ia  eaaentialty  wrong  Into  right.  It  allowi 
tlw  lawB  to  be  violated  not  only  with  Impunity, 
bat  with  reoompenaa.  It  ia  at  varianea  with  the 
frindple  npon  whleh  all  atatntaa  ot  limitation* 
rert.    Thaaa  aUtntaa  are  emphatically  atatutaa 

of  repoae.     Tbay  pre -"  '■'--   '—^-•— 

that  length  of  poeaeaali 
rant  the  preinmptioii  t 


lat  anah  poieeeilon  orig- 
the  evidanoe  haa  been 


lent.  Thar  Mua  aaanma  to  rapply  what  ia  Im- 
pirfaet,  not  to  enro  what  waa  eaa«atlally  lUegali 
*'nav*r,'*  to  nae  the  language  of  thia  oourt, 
•%»  enaUa  one  man  to  ateal  the  title  of  another 
by  profeaaing  to  hold  nnder  it."  tClrk  t. 
tailth,  9  WhaaL  £88)  Bleaid  T.  mUiama,  7 
Whant  107. 
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In  the  caaa  at  bar,  the  veld  eharaet«r  of  th* 
titie  under  which  reapondent*  entered  and  held 
la  eatabliahed  by  the  admiaaloDa  on  the  record. 
It  baa  been  adludgad  to  be  with  the  cxpreaa 
prohiUtion  of  the  law.    Thia  illegal  title  ia  ad- 


bold.  That  the  deelarationa  of  a  party  a*  t* 
the  character  of  hi*  title  and  poaaeaainn  are 
competent  evidence,  ia  conceded  by  *tba  l*4i% 
advene  counsel  in  one  branch  of  their  argu- 
ment, hut  if  denied,  ia  eatabliahed  by  hirii  au- 
thority.   7  Wheat.  Ill;  Paine,  4S7. 

No  grant  or  oonveyance  can  be  preaumed 
which  la  not  in  accordance  and  harmony  with 
tbaaa  declaration*.  7  Wheat.  112.  Pra- 
•umption  can  never  fairly  ari*e  of  the  exiatence 
of  a  deed  when  all  the  dreumBtancea  upon 
whleh  ft  muat  reat  are  perfectly  conaiatent  with 
its  non-exiitenoe.  Jackaon  v.  Porter,  7  Whent. 
109;  Paine,  457,  4M. 

The  whole  current  of  authoritie*  auataina  onr 
propoaition,  that  no  poaaeadon  can,  by  lapae  of 
time,  acquire  the  immunitiea  attached  to  an  ad- 
vena  poaatnaion,  when  It  had  ita  inceptioa  in 
that  which  the  law  prahiUt*.  Kirk  v.  Smith, 
0  Wheat.  £83,  HI;  9  Wand.  611,  61B;  T  Wend. 
IBZ;  4  Dana,  479;  9  Cowan,  361;  MS;  S  Cow. 
348;  e  Cow.  761;  IS  Johna.  637;  10  John*.  482; 
18  Eaat,  141;  8  Cow.  SIM,  008,  010,  017,  821; 
Ball,  on  Um.  nUingh.  edit.  874. 

Thf  dlaUnction  which  ha*  bean  attempted 
will  not  bear  examination.  It  i*  aaid  that  Um 
caaea  in  which  thia  propoaition  ha*  been  as- 
aerted,  are  only  thoae  to  which  the  entry  baa 
bean  made  under  a  fordgn  titie,  and  th«refon 
In  hottility  to  the  aovereiguty  of  the  State;  or 
where  the  title  wa*  fraudulent  in  it*  inoeptioo. 
The  anthoritiaa  do  not  Juatify  or  austain  thia 
reatriotlon.  The  eaaea  ot  tte  t>n«jii«»i  grant* 
were  adjudged  ilieml,  becauac  derived  fnmi  a 
fordgn  power,  and  being  invalid,  they  were  in- 
aufficient  to  auraort  the  poaaeadon.  The  illa- 
gality  wa*  the  baala  of  the  judgment.  In  tbi* 
caae  the  will  wa*  in  the  face  of  a  peremptory 
statute  prohibition.  In  that  da**  of  caaan  the 
illenlity  waa  only  implied. 

We  are  now  told  that  the  aUtutea  of  mort- 
main whleh  have  been  invoked  by  complain- 
ant* are  not  in  force  in  New  York;  and  8 
Merivale,  143,  U  dted  to  auataln  the  aaaartion. 
Tha  aame  eaae  waa  dted  in  80  Wend,  480,  to 
auataln  the  aame  propoaition,  and  it  then  re- 
ceived a  eondudve  answer.  Thia  queation  ia 
not,  however,  now  open  for  discusdon;  the  de. 
viae  is  oonoeded  to  be  illegal  and  invalid;  that 
thia  will  ia  the  foundation  of  reapondent's  title 
ia  admitted.  The  oueation  ia,  can  a  title,  orig. 
inating  In  an  act  diatlnotiy  prohiluted,  become 
effective  and  valid  by  lapae  of  time. 

It  haa  not  been  thou^t  important  to  dwdl 
particularly  upon  'the  aUegationa  in  the  [*4S8 
trill  which  ralata  t«  the  inventory  and  ratnn 
made  by  reapondenU  to  the  Chancellor  of  New 
York.  One  of  these  rcpraaenta  thdr  title  aa  de- 
rived under  a  demise  of  John  Haberdinck;  and 
tUa  alone  la  noticed  in  the  answer,  In  whidi  It 
ia  avarxed  to  be  a  derical  error.  What  wa*  tha 
nature  and  extent  of  that  error,  or  how  it  ac- 
evrred,  ia  not  stated.  Obviously  it  waa  tha 
mare  miatake  of  udng  the  word  demiso  fer  dt- 
viao;  for  In  relation  to  tha  aecond  return  li 
wUak  thay   npraaant   thamadvea   na   holdiii 
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mdar  the  will  of  Jobn  BAberdiiiek,  the  answer 
does  nut  even  notice  it. 

Under  theae  circumstuicei  it  le  tubmitted 
tbut  the  defenie  let  up  it  eueotiallj  defactire 
both  in  form  and  Bubstane*. 


Hr.  JuatiM  Catron  delivered  tha  opinlaa  of 
tlie  court: 

Tlie  respondenta  rested  their  defense  below 
OD  a  plea  in  bar;  that  tbey  had  been  in  actual 
adverse  poaseBsion  of  the  premises,  in  r^^ard 
to  whii^h  th«7  are  asked  to  account  and  make 
discoTeiy,  for  forty  years  next  before  filing 
ot  the  bill.  The  plea  was  sustained;  and  from 
which  decree  there  was  an  appeal  presented  to 
this  court  by  the  complalnanta. 

1.  They  insist  the  plea  is  bad  in  form;  and 
E.  Insufficient  In  aubstanca. 

The  first  objection  to  the  fonn  of  tha  plea  la, 
that  It  does  not  rely  on  twenty  yean'  advene 

Cuession,  but  on  forty  yeanj  twenty  yean 
ing  the  time  of  holding  advenely  to  consti- 
tute a  bar  by  the  statute  of  New  York.  In  thia 
respect  there  is  no  technical  rule  observed  by 
the  courts  of  chancery.  If  the  complainant  by 
his  bill,  or  the  respondent  by  bla  plea,  sets  forth 
the  facts  from  which  it  appean  that  the  com- 
plainant by  the  statutes  of  the  State  has  no 
standing  in  court,  and  for  the  sake  of  repose 
and  the  common  good  of  society  Is  not  permit- 
ted to  sue  bis  adversary,  it  Is  the  rule  of  the 
court  not  to  proceed  further,  and  dismiss  the 
bill.  Had  the  coniplninants  set  ont  the  fact  of 
forty  yean'  adverse  possession,  then  a  demurrer 
interposing,  the  bar  would  have  been  the  proper 
defense,  countervailing  dreumatancea  aside. 
Such  was  the  oourae  taken  In  Humbert  t.  Trin- 
ity Chtireli,  24  Wend.  687,  and  which  was  in 
accordance  with  the  established  practice  of 
eourts  of  chancery. 

2.  It  is  Insisted  that  the  act  of  limitations  U 
4BI*]  not  relied  on  by  express  "reference  to 
the  SUtute  of  New  York.  We  think  it  was 
unnecessary  to  rely  in  terms  on  the  statute.  It 
was  more  convenient  not  to  do  so.  The  bill 
aeeks  discoveries,  the  right  to  hays  which, 
twenty  years*  adverae  possession  could  only 
bar.  It  also  seeks  an  account  of  the  proeeeu 
of  sales  of  parts  of  the  estate,  and  an  account 
of  the  rents  and  profits  of  other  parts,  assum- 
ing the  respondents  to  be  trustees  for  the  com- 

SlaEnants.  To  this  aspect  of  the  blU  aix  yean 
irme  the  bar  to  a  doerea.  The  court  ia  judi- 
cially bound  to  take  notice  of  the  atatutes, 
when  the  facta  an  atated  and  relied  on  as  a  bar 
to  farther  proceeding  if  they  are  found  suffi- 
cient. So  the  Chancellor  of  New  Vork  held  in 
Bocardus  v.  Trinity  Church,  4  Faige'a  Rep.  IBT, 
ana  we  think  correctly. 
8.  In  regard  to  the  aubstanca  of  the  pl4 


Dial  of  facta  allied  by  the  bill,  which.  If  true, 
obviate  the  bar.  That,  taking  the  facta  alleged 
aa  established  by  admission,  then  the  reapond- 
SBta  were  express  trustees  for  the  complainants, 
hald  posseaslon  for  them,  and  are  compellable 
to  account  ngardless  of  the  lapse  of  time. 

To  test  the  sufficiency  of  the  answer  we  must 
take  every  allegation  of  the  bill  aa  true  which 
Ja  not  denied  t^  the  anaweri  and  then  inquire 
.vhatber  thoaa  facta  betng  adnUttcd,  the  plea  ia 

as  L.  •a. 


anSdent  to  bar  the  cl^m  to  relief  set  up  by  ths 
UlL  4  Paige's  Rep.  19T;  Uitford,  300;  Plun- 
ket  T.  Parson,  2  Afk.  61;  16  Ves.  377. 

The  eompalainanta  charge  certain  drcnm- 
ataneea  whteh,  if  tru«,  preclude  a  bar,  without 
admitting  the  exiateneo  of  the  bar;  yet,  alleelng 
facta  which  obviously  stand  fn  the  way  o' ~ 


lief  unless  the  dreumatancea  be  true.     They 

ted  right 
ante  to  furnish  b;  their  answer  tha  evidence 


have  the  undoubted  right  to  call  on  the  def  en 


that  they  did  hold  the  church  eatate  aa  expreaa 
trustees,  and  under  and  for  the  respondenta. 
These  facts  would  invalidate  the  plea  if  admit- 
ted, and  the  defendants  must  answer  to  all  tha 
matten  which  an  spedallv  alleged  aa  evidence 
of  these  facta.  Nor  would  the  denial  in  tht 
plea  aerve  the  purposes  of  the  oomplainania, 
for  on  setting  It  down  for  argument  its  truth 

«»»■»    tut    ^Awwittt^A        Qtm-w'A    Vn      1>lA*illAA«     R1R 


34. 

Have  the  respondenta  furnished  the  evidenea 
claimed  from  'them,  or  have  they  re-  [*4S8 
pelled  the  drcumstances  by  a  aufficient  denial 
of  their  existence  t  If  unanswered,  the  drcum- 
stancea  must  be  taken  aa  true  for  the  purposea 
of  resisting  the  plea  (as  already  stated)  to  the 
extent  that  they  stand  unanswered. 

The  biU  alleges  that  John  Haberdinek,  ia 
1696,  jointly  witn  four  othen,  was  seized  In  fee- 


land,  in  the  citv  of  New  York.  Jn  ISM,  tha 
parties  divided  the  premises,  in  part,  into  lota; 
and  the  other  tenants  in  common  conveyed  to 
John  Haberdinek  in  aevenlty  Us  one  fifth  part 
of  the  landa  divided,  whidi  an  sevwaUy  da- 
scribed  by  lota. 

That,  previous  to  1723  Haberdmck  died, 
leaving  no  children.  ,John  Haberdinek,  Jua., 
waa  the  lawful  heir  of  John,  Ben.;  and  the 
complalnanta  an  descendanta  and  hdrsof  John 
the  younger. 

That  no  aale  or  devlae  of  the  premlaea  haa 
ever  been  made  by  any  of  tha  anceaton  of 
complalnanta  through  whom  they  claim;  and 
that  they  an  entitled  and  aeind  aa  hdn-at-Uw 
and  by  right  of  soeceasion. 

That  the  Reformed  Dutch  Church  of  the  dty 
of  New  York,  by  Ita  ministera,  etc,  had  had 
possession  of  the  premises  held  In  aeveralty  by 
John  Haberdinek,  and  claimed  to  have  takoi 

SiBseasion  under  aome  will  or  devise  of  John 
aberdlock,  wheraby  the  premlaea  ware  de- 
vised to  them. 

The  fint  drcumstance  atated  In  evidence  of 
the  bar  ia  that  John  Haberdinek  In  hta  lifetime 
had  let  the  premises,  or  aome  part  thereof,  to 
lease  for  ninety-nine  yean;  ana  that  the  leaae 
exi^red  tn  18IS.  When  the  bill  waa  filed  doea 
not  appear  by  the  record.  We  take  It,  within 
less  tnan  twenty  yean  after  I81B.  To  whom 
the  term  of  ninety-nine  yean  had  been  granted, 
the  bill  doe*  not  in  thla  part  of  it  ^lege. 

The  defendants  deny  all  Icnowledge  of  tha 
existence  of  any  such  lease ;  exoept  for  three  lota 
to  William  Huddleston,  dated  in  1723,  for  the 
term  of  seventy  yean,  from  the  flnt  of  May  of 
that  year;  and  this  leaae  is  not  thought  to  be 
genuine.     This  answer  we  deem  snfficienL 

It  Is  next  alleged  that  the  ministera,  ete.,  of 
the  ebureh  are  a  religious  corporation,  duly  in- 
corporated  and   located   !■   ua  dty   of   New 


BuniatM  Couwi  or  tsk  Ukitiv  Statm. 


ToriC;  and  «•  luch,  obUincd  b^  piueluiM  froin 
489*]  some  of  the  'tenkata  in  common  with 
John  Haberdinck  tb«  elder,  or  from  some  one 
ebuming  under  them,  parta  of  the  Shoemakers' 
Field,  not  petitioned  in  1723. 

Thii  «Uegntion  needed  no  Muwer  in  support 
of  the  plea.  One  tenant  in  common  maj  well 
hold  adversely  to,  and  bar  hia  co-tenant. 

The  oamplajnanta  also  alle^  thev  applied  to 
the  corporation  for  an  inspection  of  title-deeds; 
an  Mcoont  of  satet;  el  rents  and  proflts;  for 
pooaeaaion  of  the  lands,  and  a  partition  of  tha 
undivided  part;  wtilch  had  been  refused. 

If  Itarrea  of  tlie  right  to  the  land,  so  were  the 
oomplainanta  of  the  relief  lought  bf  their  re- 
quest to  the  oorporation.  Nor  has  the  contrary 
M«n  assumed.  As  to  title  deeds,  none  but  the 
lease  for  ninety-nine  years  coiUd  liave  aided 
the  complainants;  and  the  distinct  answer  that 
none  such  existed,  covers  this  allegation. 

A»  a  supervening  drcnmataneo,  complain- 
ants allege  that  respondents  in  18£2  acknowl- 
edged they  entered  and  held  under  the  will  of 
BaberdincK  the  elder,  by  an  account  and  inven- 
tory of  their  property  rendered  to  the  Chancel- 
lor of  New  York,  pursuant  to  a  statute  of  that 
Bute. 

Tb«  will  U  then  set  out,  dated  17£S,  by  which 
the  property  was  di  vised  to  the  ministers,  eld- 
en,  eU.,  of  the  ehureh,  and  their  successors 
forever;  with  its  probate;  and  the  devisees 
therein,  to  the  religious  corporation,  are  alleged 
to  be  illegal  and  void;  that  no  title  wa*  taken 
voder  the  will;  and  that  the  fwasessioti  was 
held  in  subordlnatioQ  to  the  right  and  title  of 
the  heirs-at-law.  It  la  reiterated,  that  the  cor- 
poration eotCTGd  as  assignees  under  leases  for 
long  terms  of  years,  made  by  John  Haberdinck, 
In  his  lifetime,  and  which  have  lately  expired; 
or,  under  some  other  title  derived  from  John 
Haberdinck,  and  lubordinate  to  the  title  of  the 
heirs-at-law;  but  particularly  under  a  demise 
by  Haberdinck  to  the  minieters,  deacons,  etc.; 
or  to  some  other  person,  which  was  assessed  to 
them,  and  which  expired  between  the  jeain 
1810  and  1S22.  And  under  some  title,  subor- 
dinate to  that  of  the  beirs-at-law,  the  respond- 
ents have  ever  claimed,  held,  and  enjoyed  the 
premises.  That  so  late  as  the  year  IBIO  they 
ndmitted  by  an  Inventory  returned  totheChan- 
oellor  that  they  held  under  a  demise  to  the  cor- 
poration l>y  John  Habardiuek.  The  charter 
4»0*]  'granted  by  the  king  in  IflH  is  sub- 
stantlally  set  forth,  and  It  is  averred  the  annual 
profits  of  the  premises  devised  exceed  two  hun- 
dred pounds,  or  five  hundred  dollars,  the  ex- 
tent to  which  the  church  was  permitted  by  law 
to  receive  profits;  that  from  1780  to  ISOO  the 
yearly  value  of  the  premises  was  ten  Uiousand 
dollars;  from  1800  to  ISSO,  twenty  thousand 
dollars;  and  from  that  time  to  the  date  of  the 
llUng  of  the  bill  of  the  yearly  value  of  thirty 
thousand  dollars. 


been  aold  out,  and  other  lands  pureliased  with 
the  proceeds  ol  the  sales,  and  other  investmenta 
made.  That  a  rellglouB  corporation,  which  is 
by  law  incapable  of  recelvli^  or  taking  lands 
be  devise,  cannot  hold  adverse  posseasion  of 
such  land*  upon  which  they  have  entered  and 
alirays  clamed  under  auch  devise.  This  being 
Dm  ease  of  the  reopondents,  the  complainants 
4  to 


income  greatly  exceed- 
ed, and  to  which  extent  sind  no  other,  by  the 
terms  of  the  will,  could  the  revenuea  aiid  in- 
come of  the  devised  premises  be  applied.  And 
a  discovery  and  account  Is  asked  of  Uie  anrplus, 
if  no  more. 

Aa  to  parts  of  the  prenikea  the  defendaats 
disclaim  title;  and  aa  tci  other  parts,  they  plead 
they  had  sold  and  eoijveyed  in  fee-simfrie  more 
than  forty  years  before  the  filing  of  the  hUl; 
and  the  alienated  lands  had  ever  since  been 
held  and  enjoyed  tmder  the  conveyance*  ad- 
versely to  the  oiaim  of  the  complainanta. 

To  such  parts  of  the  foregoing  allegations  aa 
charge  in  any  form  a  holding  in  subordination 
to  the  title  of  complainants  aa  lenanta  in  eom- 
mon,  or,  by  demiau  or  otherwise,  the  reapoad- 
ents  answer  in  various  forms  that  they  claim  to 
hold  for  themselves  in  severalty  and  in  fee* 
simple,  and  in  hostility  to  the  daim  set  un  in 
the  bill  for  forty  yearm  next  before  it  waa  flledi 
that  they  never  acknowledged  any  title  in  the 
complainants,  and  that  the  expression  in  the 
return  to  the  Chancellor  that  they  held  by 
demise  under  John  Haberdinck,  waa  a  illfT4<il 


or  thst  they  have  received 
aa  charged.    These  facta 

terial.   *Not  being  answe „  ^ 

circumitances,  tbey  must  be  considered  aa  tnie. 
The  plea  avere  that  for  forty  years  previous 
to  the  time  of  filing  the  Mil,  that  is,  from  1790, 
and  up  to  the  date  of  the  plea,  the  defendants 
had  been,  by  themselvee  and  their  tenants,  in 
the  sole  and  exclusive  poxsesiion  of  all  and 
singular  the  lands  in  the  Dill  mentioned  (except 
those  disclaimed),  during  all  of  which  time,  all 
and  singular  the  said  landa  have  been  improved 
by  buildings,  and  Inclosed  with  substantial 
inclosures,  and  actually  occupied  by  themselvee 
and  their  tenants,  claiming  and  enjoying  t' 
same  aa  being  seized  thereof  in  their  d 


owners  thereof,  and  to  their  own  aola  and 
exclusive  use,  and  not  otherwise:  and  thnt  ?*- 
spondents  have,  in  like  manner,  been  !■  tba 
receipt  of  the  rents  and  profits. 

Ai  to  that  part  of  the  premisee  alleged  to 
have  been  sold,  respondenu  plead  that  more 
than  forty  years  before  the  filing  of  tha  hill, 
thus  being  in  poescBSion  in  their  own  right  aad 
severalty,  and  claiming  the  right  to  m11  and 
convey  in  fee-simple,  absolute,  did  grant  and 
conv^  the  same  in  fee-aimple,  absolute,  for  a 
vainabie  eonsideration  to  them  paid,  and  which 
the  corporation  applied  to  its  own  use,  claim- 
ing the  right  to  do  so  without  any  accountkbO- 


!  treated  B 


ijoyed  under  aald  conveyances,  adveraely  to 
tiie  claim  of  tlie  complainants,  in  their  bill  set 
forth. 

Stripped  of  the  droumstancra  met  by  tho 
answer;  and  the  ease  presented  to  us  fer  ded- 
Bion  Is  simple.. 

The  complainants  claim  under  HabcrdiMk 
the   elder,   as   lulrs-at-law.     The   respoDdanta 

PMOre   Ifc 


EABmntHfl  tr  AL.  T.  Tu  Sxraiuta  Dotoh  Chuiob  r  il 


«t«r«d  mdv  tlw  will  «f  HAbcrdinck,  uidlwTe 
f«r  mora  tlwn  %  eentniy  sl«lni«d  uadar  it.  Tlw 
emapUliiAiiti  allege  tfc*  will  i»  TOJd;  Um  n- 
mfoniimtM  dlar«gvdtlMBllmtl(inMinim*t«ri«], 
ud  niM  no  queitioii  on  ita  rnllditj. 

Tkej  nlj  on  forty  jremrt'  ndnno  pOMcuion, 
oUinriitf  to  kold  tor  thanMlre*  in  loe-simplc, 
ud  in  HTflnltT-  To  eovta  tko  pBiiioiion  no 
f»Mr  title  is  InTokod,  anbstuitU  indaoum 
aiA  aotnBl  oocupuMT  for  lortj  jtmn  uo  raliad 
on  in  nibotitation  ol  ft  «nlid  pftper  tttla. 

The  pl«k  Itaviag  Iieen  Mt  down  tw  argoment, 
4IS-J  tlie  futB  ft  •nuuntM  UMt  be  tkkea  M 
true;  and  we  an  called  on  to  pronounet  tha 
law  on  the  facta. 

The  defcDBB  Kt  np  ia  indepandont  a(  the 
complainuit*'  caae,  and  purely  legal  ia  Ita  ehar- 
acter,  in  ao  far  aa  tlie  Mr  ia  aonght  to  protect 
the  pooseBBiOQ  of  the  landa,  auppONng  thia  to  be 
the  relief  grayed.  Tbia  ia  not  the  caae,  bow- 
ever;  the  bill  seeka,  1.  An  account  of  the  renta 
and  profitaj  2.  An  aeaonnt  of  tha  proeeeda  of 
anch  parte  of  the  tanda  aa  the  corporation  baa 
aold;  3.  The  prodnetion  ^  the  title  paper*  and 
rant  rolli^  appert^ning  to  the  eatate;  and,  4. 
A  dlacorery  of  the  amount  of  tbe  proeeeda  by 
renta  and  aalea,  through  a  aeries  of  Tear*:  treat- 
ing reapondent*  a*  tnutcea  for  the  complaln- 


hondred  poundi  tn  1722,  when  tha  wIO  toefe 
effect;  and  If  tha  will  waa  valid  then,  it  eon- 
tinned  to  be  valid  afterwarda,  according  to  t 
Inat.  722]  4.  That  we  are  bound  to  preannMt 
after  the  lapaa  of  mora  than  a  eentury,  tha  ex- 
iitanca  of  a  colonial  atatuta  authoridng  tha  ba- 
queat;  and  which  baa  been  deatroyed  by  time 
and  tha  aooidenta  of  the  Bavolution  ia  tu  gOT- 


Aa  theae  are  (nddenta  to  the  tltlo,  If  it  b 
confirmed  in  fee-aimple  to  the  reapoudenta  1^ 
force  of  the  aUtute  of  limiUtione,  of  the  State 
of  New  York,  and  the  eomplainanta  are  barred 
of  their  recovery  at  law  of  the  eatate,  the  Ind- 
denta  of  renta,  proeeeda  of  aalea,  and  dlacovory 
of  title  papera  follow  tfaa  title,  aalde  from  the 
ahorter  bar  of  alz  yeara  in  regard  i»  tha  money 
demanda.  At  tha  end  of  twenty  yeara,  from 
17H,  when  the  adverae  poaaeaaioii 


If  the  aUtuU  of  limlUtlooa  applied  to  the 
made  by  the  plea,  the  defendanta  had  a  title  aa 
undoubted  aa  if  tbey  had  produced  a  deed  in 
fee-aimple  from  the  true  owner,  of  that  data; 
and  all  inquiry  into  their  title  or  ita  incidenta 
waa  aa  effectually  cut  aS. 

Complainanta  contend  that  In  1722,  a  devlae 
to  a  eorporatioo  for  the  purpoae  of  maintaining 
reii^on  waa  void  where  the  income  from  the 
pw^arty    beqtwatbed    exceeded    two    hundt«d 


Habardinck  waa  inoperative,  and  the  premtaea 
deaeandad  to  tha  heir-at-law.  Nor  could  tbe 
corporation  take  by  deed  more  than  by  will. 
Having  no  capacity  to  take  by  will  or  deed, 
and  the  operation  of  the  act  of  limitationa  be- 
ing a  confirmation  of  a  auppoaad  paper  tiUe 
from  aome  one  of  tha  whole  premiaea,  the  cor- 
poration, in  like  manner,  wanted  eapadty  to 
take  by  force  of  the  act  of  limitationa;  which 
would  be  in  equal  violation  of  tha  atatota  of 
Hanry  TIIL 

On  thia  aaanmption  the  UU  la  obvionaiy 
founded;  and  it  ia,  In  fact,  the  only  queatlon  In 
the  cause. 

4IS*}  'Reapoadanta  inaiat,  on  tha  ofher 
hand]  1.  That  the  devise  waa  to  a  eharlty^  and 
Hierefore  not  embraced  by  tba  atatuta  of  Henry 


of  tbe  Bute  of  New  Tork;  8.  That  there  ia  _ 
allegation  In  tba  bill  that  tba  income  of  the 
daviaed  proKiaea   waa  morih  more  than   two 


These  canaideratione  are  mere  Inddenta  in 
tha  ooatroversy  aa  it  ia  preaented  to  na;  none 
of  them  aeem  to  have  been  coueluaiTely  aetUed 
by  tha  dedaions  of  tha  State  eoorta  of  New 
York,  and  therefore  we  azpreaa  no  opinion 
upoa  them. 

It  may  be  true  that  in  1722  tha  eorporation  of 
the  Froteatant  Dutch  Church  could  not  take, 
and  yet  In  ITOO  It  waa  enabled  by  the  statutea 
of  New  Tork  to  take  and  hold  the  premises.  If 
so,  time  eould  oonfirm  tba  title,  because  of  tha 
newly  created  capacity. 

Be  thia  aa  it  may,  we  are  bound  to  conform 
to  the  deciiiona  of  the  State  courta  of  New 
York,  in  the  conatrueUon  of  thrfr  acta  of  limit- 
ation. Such  ia  the  settled  doctrine  of  tU* 
court.  Qraen  v.  Neal,  0  Patera,  SVl.  The 
diancellor  of  New  York  held.  In  B<^ardaa  t. 
Trinity  Church,  4  Paige's  R^  179,  that  the 
corporation  eould  make  defenaa,  and  that  It  did 
take  title  by  force  of  tha  Aet  of  UmlUHona 
The  court  of  eitora  held  tba  aame  In  Humbert 
T.  Trinity  Chnrch,  24  Wend.  B87.  As  no  dia- 
tinctioa  b  made  by  tba  SUte  eoorta  of  New 
Tork  between  a  raligloaa  corporation  and  aa 
individual  in  regard  to  cuadty  to  bold  by  foroe 
of  the  atatuta,  none  can  be  takes  by  thia  eonrt 

It  ia  only  left,  then,  to  oonalder  whether  a 
naked  pcaaessioa  la  protected  by  tba  atatuta  to 
the  extent  of  the  substantial  and  actual  incloa- 
ures  for  all  the  time  necesaary  to  form  the  bar. 

Tha  atatute  of  New  York  la  In  aubatanea  tha 
same  aa  that  of  the  21  Jac, ' 
acaalon  aa  la  set  fi 

atatute,  haa  b _    . 

oourta  of  that  State  for  mora  thaa  thirty  yeara ; 
if  it  ever  waa  doubted.  *We  need  only  [*4>4 
refer  to  Jackaon  v.  Shoemaker,  2  Johna.  Ben. 
234,  Jackaon  v.  Wheat,  18  Johna.  Sep.  4«; 
Jackson  v.  Woodruff,  1  Coweo,  889,  and  Jaek- 

m  V.  Oita,  8  Wend,  440. 

Theae  caaea  ware  at  taw,  and  the  aUtota  la 
eauaily  binding  on  the  courta  of  chancery, 
where  the  complainanta  aeak  to  have  aa  ac- 
count of  renta  and  profita  acerulng  out  of  R 
legal  eaUta.  Thia  ia  alao  settled  by  tha  SUta 
couita  of  Hew  York  la  4  Palge'a  Sep.  17». 
by  tba  Ohancollor;  and  la  24  WendeU'a  Baf. 
087,  above  dted,  by  the  Court  of  Errora, 

Wo  therefor*  concur  with  the  Orenlt  OMtt 
that  the  flrat  part  el  the  plea  mnat  ba  aaa- 
tainad,  for  ao  mocb  aa  It  eovara. 

Tha  aaeond  part  of  the  plea,  averring  that  all 
tha  paita  of  ute  lands  sold  had  bean  conveyed, 
and  tbe  moueya  reedved  by  the  eotporatian 

"^a  forty  yeaia  before  the  plea  waa  filed. 

a  oonduaiva  bar.    The  Mil  aedco  tha 

Biraey,  and  six  yeara  barred  reUef)  tUa  belaf 

coocnrreot  remedy  with  an  aetim  at  law. 

Por  all  tbe  lots  dlaelalmad  by  tha  anawer  and 
plea,  the  bill  waa  prqierly  diamlaaed;  there  was 
no  probable  cause  for  reuJniog  It  to  obtaia  aa 
account  from  the  ra*poad«ata;  obvioualy  aa 
claim  axiata  that  ean  be  made  availahl*  ta 
104* 


>f  the  21  Jac,  1 ;  that  auoh  a  poa- 
>t  forth  by  tha  plea  ia  protected  by 
ta  been  the  aettled  doctrine  of  Um 


Bdfbeu  Couit  or  thk  Umm  States. 


aompklsanta  Id  regard  to  this  portion  of  the 
property.    Mitford'i  PlMdings,  319. 
W«  order  tba  decree  below  to  be  affirmed. 


iBHiruiee — eonditloiu  in  policy — righte  of  mort- 
■ageor  mad  mortngee — aseignment — reipect- 
Tn  right*  of  underwriter  and  ineured— 4eci- 
tUau  of  Btate  courta  not  eoBclualn  hen  on 
gawnl  comaterdal  law. 


ActloB  OB  a  poller  ot  InraraDce  oa  Ibe  "Qlaneo 
Cotton  Factory'  agaloat  loea  or  i~ 
Tbe  policy  wae  dated  tlM  27"-  '" 
ISSS,  aod  waa  to  Kidiire  tot 


r  daBMjn  Iv  fin. 

lar  Dt  B^tcDber, 

— .  ., year.    The  poller 

eontaloed  a  ctauae  bj  wbldi  It  waa  etlpalated  bj 
the  aararfd  that  It  anr  other  ImaTana  on  tba 
BDHMrtj  bad  been  made,  and  had  not  bean  notifled 
CO  the  aaanma,  and  nentioiMd  In  or  Indcned  od 
the  poller,  the  Innrance  ahonld  be  Told ;  and  It 
afterwards  anr  Inaaraoce  ahonld  be  made  on  the 
BTOpanr,  and  the  aaeued  ehonld  not  alTa  notlc*  of 
the  taiM  to  the  aaiuren,  and  bate  tht  umi  In- 

' •      -    "-^  poller,   or   othcrwlw  ■cknowledied 

d  In  wrltlDC.  tba  poller  abonld 


let  Iniuranee  on  tbe  ptoper», 
to  tbis  poUqr  abould  be  nadk 
lot,  In  cace  ot  lou,  be  entitled 


tbe  properi; 


bear  to  tbe  whole  amannt  loinred  on  the  piopertr  i 

K^-"-  •■ 

manlfraied  In  wtlilns;  and  It  uir  eale  .. 

far  o(  tba  nopartr  wltbont  sncb  coneent  1*  made. 
tba  jfoUej  10  be  Told  aad  of  no  effect.  On  all  the 
pollclei  o(  Iniaraaee  made  br  the  Inearanee  com- 
panr  there  waa  a  printed  notice  of  tba  eondltlon* 
on  wblcb  Uia  Insoiance  was  oMde.  Tbe  dadatatlon 
altaged  that  Carpenter  was  the  owner  ot  tbe  prop- 
ertr  Iniured,  and  waa  Interested  In  the  same  to 
the  whole  anonnt  Iniored  hr  tbe  poller:  and  that 
tbe  propertr  bad  been  deetrored  br  Are.  Tbe  taets 
of  tin  case  ahowed  tbst  tba  pionttr  had  been  mott- 
med  for  a  part  ot  tbe  purchase  moner.  and  tbe 
poller  of  iBsaranee  was  beld  tor  tbe  lieneat  ot  me 
mortgageoT.    Anotber  Innrance  waa  made  br  an- 


, — /,  bot  this  wM  BOt  cem- 

mnnleated  In  wrltlni  to  the  ProTldeoee  naablu- 
ton  Inaurance  Company ;  nor  wsa  tbe  same  awiiil 
ed  to  br  them,  nor  was  a  mamoraudam  Ukesaof 
made  on  tbe  poller- 


Br  T 


■  exlat  Oat  tte 


_.  _,  . .  .- rjrtaai 

dlatlnellon  between  tbe  eaeri ;  tbat  irhaie  tbe 
nDttcacea  Inaurea  eolelr  on  bU  own  account.  It  t* 
bat  an  Inauranea  ol  bla  debt ;  and  It  bia  debt  Is 
afterwards  paid  or  eitlnpilBbed,  Ibe  poller  enaea 
from  tbat  Sme  to  bare  anr  openllon ;  and  arv 
If  tbs  premises  Insared  ate  subseqoentlr  deatrored 
br  Ore,  be  baa  no  rlgbt  to  recorer  (or  the  looa,  for 
be  luatalns  no  damate  tberebr :  aeltber  ef  •!>• 
mortgateor  take  airvitAga  of  tbe  poller, 

haa  no  Intel — •  -'■-' ••■ — '- •  —  ■'■- 

bud,  It  tbe 

tbe  debt .  .. 

iDBuranoe.  Upon  aaeb  parment,  tbe  nnderwrltan 
are  entttied  to  an  aaelcnmcnt  of  tbe  debt  fron  tbe 
morttafee,  and  mar  recover  tbe  aame  fr^  tk» 
' "*■ 'meat  at  tbe  Inanranoe  la  not 


ored  br  Or 
t  ot  tbs  B 


t  of  hU  debt : 


SOB  InsorlsK  a«iUnS  aucb  Toae  or  damace  as  fiber 
mar  aDstaln  ;  and  not  tbe  loee  or  damage  tbat  anj 
other   person    bailng  an    lotereat   aa   iranta^    oi 


validly  ot  tbe  elaueee  In  a  poller  ot   loan 

agalnet  Bre.  The*  hare  a  tendener  to  beep  Drtal. 
uma  down  to  tbe  loweat  ratee,  and  to  aphoid  tostl- 
tatlona  of  tbIs  sort,  so  eesentlal  to  the  prcasnt 
state  of  tbe  conntir  tor  tbs  protection  of  the  vast 
Interests  embarked  In  manufaetnrea,  and  oa  ca«- 
Blfameots    of   goods    In    wanbooias. 


Tbe  term  "Intarest,"  as  nsed  In  refaienee  to  the 
rlfbt  to  Inanre,  doea  not  necessarltr  Implr  proper- 
ly In  tbe  snbteet  of  Inearanee.  Back  r.  CbeaapMke 
Ins.  Co.  1  Fat.  IBl. 

An  owner  who  haa  contracted  to  sell  a  Tsesel  for 
a  tied  pries,  aad  to  make  title  apon  the  pajment 
of  that  SQU,  atlU  has  an  Inanrable  Interest  to  the 
toll  extent  of  tbe  Taloe  ot  tbe  Tessel,  reEatdleas  ot 
the  price  he  has  contracted  to  aell  her  tot.  Btuart 
T.  CoL  In*L  Co.  2  Cranch  C.  C.  t*Z. 

A  person  bolding  a  bullder'a  bond  for  a  conrer- 
anee  of  a  tssmI  npon  parment  of  a  email  balance 
of  tbe  contract  price  tor  bnllding  tbe  eaoel, 
and  who  haa  at  tbe  same  time  possessloD  of  tbe 
vessel,  baa  an  Inanrable  Interest  In  tbe  trelgbt. 
BImmea  *.  Harine  Ins,  Co.  of  Alex.  1  Cranch  C  C. 


Calbreatb   i 


One  wbo  la  part  owBci 
tntnre  the  whole  cargo. 
Waab.  C.  C.  219.  ,     , 

A  Men,  or  an  Intetest  U  tbe  nature  of  alien,  I*  an 
buorable  Interest  And  It  mekee  no  dllTerenee  tbat 
thepartr  baaalaoarlght  to  aoe  bla  debtor  pereon- 
allr  for  the  debt,  nor  tbat  tbe  Inteieat  la  aut>]«-  — 


eanUngancles.  Hareox  t.  Fieblng  Ins.  Co.  8  Sumn. 
182 :  rUw  Rep.  6:1  Bnrr.  489 :  0  Boa.  «  P.  2M ; 
1  Id.  lis :  B  Id.  3ie :  «  S.  *  B.  lOS ;  1  Uason.  127. 

Br  a  poller  on  a  ittmt  and  cargo  a  pati^  hav 


for  adTsneea,  i 
mar  protect 

Seaman  t.  Lorbig,  1  Haaon,  127 
■       ~     -  -  llTTil    —  ^  - 


special  ownership  and 


and  cargo  b 

„.  _..  . 8.  C.  1  Waeb.  C.  C.  40». 

Tbe  proflts  aallclbatrd  tram  a  Torage  constitasa 
an  Insurable  Interest.  Patapaco  Ins.  Col  t.  Covlt- 
er.  8  Pet.  222. 

Tbe  rlgbt  of  a  master  of  a  Teasel  to  ptimaae  sa 
frelgbt  Is  an  Inaatable  Interest  PedrIA  t.  Fli^cr, 
Sprsgae,   MB. 

SMmen  cannot  Insnre  their  wage*-  KcQntik  t. 
Tbe  Penelope,  3  Pet.  Adm,  27S. 

Consignees  of  goods  for  sale  on  commlsaioa  mar 
insnre  such  goods  to  their  full  ealne.  and,  ta  eaae 
of  toss,  apply  tbe  proceeds  to  tbeir  own  beaedt,  ta 
tbe  amonot  ot  tbetr  advances  and  aeeeptaneea,  la- 
elndlng,  oerbaps,  their  commlMlona.  B^  o(  Bo«th 
Car.  T.  Bleknell.  I  CUT.  8S. 

A  mortgagee  who  bolda  ■  Irnl  title,  nar  eovar 
by  Insurance,  not  nereir  "        -         --*  * 
In  the  prop*---    "— -  "■-  - 
ealne.     Hd' 
ISS;  1  Am. 


;.  IB :  2  E 


I.  *  Poll.  R.  I 


«  taunt   17:  -   -_ 

T.  Robert,  B  Wood.   474: 

Btetson  t.  Haaa.  Ina.  Co.  4  Haas.  330 ;  Btroag  t 
Uaonf.  Ina.  Co.  10  Pick.  40:  WIllEama  t.  CIbcIb- 
nari    Ine.  Co.   Wright    (Ohio]    M3. 

Insnranee  mar  be  effected  In  tbe  nam*  n  a  aeaa- 
InaJ  partnarahip,  althoogb  tba  baalneas  Is  caiilaB 


CuftM  T.  Tbx  PMrmoroB  WAKHHrBTOii  Ihsukakv  Oarrun. 


4M 


OB  m  policy  at  laoaroBcc  uc  of  sanw) 
Ibw,  and   dapend    upon   ttat  eonitrae- 

— ontTMC  el  IdaunoGC  wlilcti  ti  bj   oo 

■  luem]  In  Iti  cbaractai,  or  recuUtcd  bj  anj 


gnltr.^n 


Tba  CImilt  Conit  chined  the  Jurr,  thnt  at  li 
-■■- " — r  mlfbt  b*  the  c«»o  la  Mat 

.(  uotber  Inauruica  on  tba , 

waa  not  a  eompllanca  with  tbc  tenna  o(  the  poller . 
•ad  that  It  wRi  neetaiarj  tn  the  caie  o(  anch  prior 
poller,  that  tbe  Hune  ahoatd  not  ontj  be  notlfled  to 
the  eo ■■"•  -*■ — ■■•  •-- " — ■■  '-  —  '- 


a  elfeet     Held,  that  thli  In- 


anj,  but  abonld  b«  mentloaed 
aocaeii  on  the 

to  In  Told  aL_  .. _ 

Btractlon  of  the   Clrentt  Conit __ 

narer  can  ha  proparir  tald  that  tbe  ttlpnlatlon  Id 
th«  potlcf  li  compiled  with  wban  there  haa  b««n  no 
nch  mention  or  Indoracment  *•  It  poaltlTel;  ra- 
nlm ;  wltbont  which  It  declaraa  that  tba  poller 


IN  error  to  the  Circuit  Court  of  tha  tTnited 
SUUa  for  the  District  of  Rhode  laluid. 
The  cas«  waa  argued  by  Mr.  Whipple  for  the 
plaintiff  In  error,  and  I^  Mr.  Green  and  lb. 
Serxeant  for  the  defendantB  in  oitot. 

Hr.  JoaUee  Story  delivered  the  opinion  of 
the  court: 

Thle  !■  ■  writ  of  error  to  the  Circuit  Court 
for  the  Diatrlct  of  Rhode  lalRud.  The  original 
action  wai  brought  by  Carpenter,  the  plstbtifT 
in  error,  againat  the  Providence  Waabtngtou 
Ineunnce  Oampaay,  the  defendanta  in  error, 
upon  a  policy  of  insurance  underwritten  by  the 
insaraQce  company  of  fifteen  thonaand  dollan 
"OB  the  Oleneo  Cotton  Factory  In  the  State  of 
4t7*]  New  Tork,"  'owned  by  Carpenter, 
againat  loaa  or  damage  by  fire.  The  policy 
waa  dated  on  the  27tli  of  September,  1838,  and 
waa  to  endure  for  one  year.  Among  other 
olansea  tn  the  policy  are  the  following:  "And 
provided  further,  that  in  caae  the  inaured  shall 
Mva  already  any  other  insurance  on  tlM  property 
hereby  insured,  not  notified  to  this  corporation 
and  mentioned  la  or  Indorsed  upon  this  policy, 
then  this  Insurance  sltall  be  T<dd  and  of  no  effect." 
"And  If  tbe  said  insured  or  his  assigns  shall  here- 
after make  any  other  Insurance  on  the  same 
proper^,  and  shall  not  with  all  reasonable  dili- 
gence grre  notice  thereof  to  this  corporation,  and 
nave  uw  same  indorsed  on  this  inatmment,  or 
otherwise  acknowledged  by  them  in   writing. 


this  policy  shall  eeaae  and  be  of  no  further 
effect.  And  in  case  of  any  other  Insurance 
upon  the  property  hereby  insured,  whether 
prior  or  subaequent  to  the  date  of  Uiis  policy, 
the  inaured  shall  not  In  caae  of  loss  or  Mmage 
be  entitled  to  demand  or  recover  on  this  policy 
an^  greater  portion  of  the  loss  or  daman  sus- 
tained than  the  amount  hereby  Insured  shall 
bear  to  the  whole  amount  Insured  on  the  said 
propertv."  "The  Interest  of  the  insured  in  thla 
policy  IS  not  assignable,  unless  bjr  consent  of 
thla  corporation,  manifested  in  writing;  and  In 
caae  of  any  transfer  or  terminatloQ  of  the  in- 
terest of  the  insured,  dther  by  sale  or  other- 
wise, without  such  consent,  this  policy  shall 
henceforth  b«  void  and  of  no  effect."  Annexed 
to  the  policy  are  the  propoaals  and  conditions 
on  which  the  policy  is  asserted  to  be  made,  and 
among  them  is  the  following:  "Notice  of  all 
previous  insurances  upon  property  insured  by 
this  company  shall  be  ^ven  to  them,  and  in- 
dorsed on  tbe  policy,  or  otherwise  acknowl- 
edged by  tha  company  In  writing,  at  or  before 
the  time  of  their  making  Insurance  thereon, 
otherwise  Uie  policy  made  by  this  company 
■halt  be  of  no  effect. 

The  declaration  averred  that  during  the  eon- 
tinuance  of  the  policy  he.  Carpenter,  was  the 
owner  of  the  property  by  the  policy  insured, 
and  was  Interested  in  uJd  property  to  Uie 
whole  amount  so  inaured  by  the  company;  and 
that  on  the  0tb  of  April,  IB39,  the  factory  waa 
totally  destroyed  by  fire,  of  which  the  com- 
pany had  due  notice  and  proof.  The  cause 
came  on  for  trial  upon  the  general  Issue,  and  a 
verdict  was  found  for  the  defendants.  Tho 
plaintiff  took  a  Ull  of  exceptions  to  cert^n  in- 
structions refused,  and  other  instructions  el ven 
by  the  'court  In  certain  matters  of  law  [MBS 
Mising  out  of  the  facts  In  proof  at  the  trial; 


error  has  been  brought  to  aacertaln  the  validity 
of  these  exceptions. 

The  facts  which  were  in  proof  at  the  trial 
were  very  complicated;  but  those  which  are 
material  to  the  present  inquiry  will  be,  as  briefly 
as  they   may   be,   here   stated.     T" 


■ccalalor  las.  Ce.  1  Boaw.  N.  T.  B07. 

A  poltn  deaerlUng  tbe  looda  Insareu  aa  "mer- 
chandise held  in  tnut"  In  warebonaamaa,  cover* 
noda  Intmitad  to  tben  for  keeplnc.  Home  Ini. 
C^  T.  Baltimore  Waiebonas  Co.  da  II.  B.  (8  Otto), 

A  pelicT  Dpon  a 
acconnt  <a  whom  1 
aqslvslent  terma,  i 

party  for  whom  it  i .^^™, 

•on.  98  D.  B.   (8  Otto),  B2S. 

Tbe  Interert  of  saretlM  tn  a  dlstlllar**  boo 

•n  nnder  tba  Internal  revanag  laws.  In  the  « 

menDfactarad  and  In  store,  by  reaaou  of  tbeir 
blllty  for  the  goTemmaDt  tr-  ' ' 


'.  Tbompson,  9e  D.  S.   (6  Otto), 
n  of  real  property  under 


One  who  Is  In  poHeaslon  of  real  property  i 
a  powar  of  sttomey  to  sell  tt  to  corer  sdTh^.^ 
■ado  to  the  owner,  upon  Its  purcbirc.  has  an  In- 
sarabla  Intarast.  Brusaer  v.  State  Invartmsnt, 
etc..    Co.    T   BepoTtarrsiO. 

Tbe  owner  of  mortrsKad  proper^  atlll  retains 
aa  iDinrable  Interest  to  tbe  ftill  value,  whetfaar 
tte  mortiife  todnSOTnot.  Allen  v.  Fruklln  Ins. 
£•;  ?.  ".P^  ^-  ".  T.  BOl ;  Traders-  Ins.  Co.  v. 
Bebert  »  Wend.  «<  :  fltetaon  t.  Mass.  Un.  Ins. 
£,^*.5*^  "":  BtrODB  V.  Manof.  Ins.  Co.  10 
Plct   *0;   Cnrif  ».  Conmoawealth  Ina.   Ce.   10 


I,   S  Term  R.   IHT: 


Pick.  SSS;   Smith   i 


*•  V.  Hartford  Ins. 
o 

'  benefit  of  anetber. 
B  S8  N.  T.  STT. 

o(  lallroad.    Fan- 
ei  IS.  Co.  SI  Bsrb.  SI : 

irent  Intaraats  In  tbe 
SI  rally  proeare  Insar- 

ai  HlfilDson  V.  Dall. 

l:  h  Am.   Ins.   Co.   It 

Usss.  Bl. 

One  may  Insnra  his  sqnltsble  Interest  In  proper- 
ty, the  tegal  title  to  which  U  In  snotber.  oflvaT  V. 
Oraena,  S  Usss.  I3S ;  Locke  v.  North  Am.  Ins.  C«. 
IB  Usss.  Bl :  Bsrttan  v.  Walter.  IS  Mass.  S«T : 
JacfcaoB  V.  Haas.  las.  C*.  SS  Pick.  4ia. 

lt«l 


Bunaa  Couxi  or  thi  Ukixb»  Statu. 


U4Z 


vera  orfglnftUr  swned  In  equal  mdvUe*  bj 
Egbert  Mid  Epenetus  Reed.  In  Jane,  1835, 
^enetiu  Reed  conveyed  his  moietj  to  E.  M. 
Wheeler,  who  gkve  a  bond  and  mortgage  on 
the  preniiBeB  to  secnre  eight  thouund  dollare 
oi  tH  purchaM  money  to  Epenetus  Reed.  On 
the  ITth  of  October,  1836,  Egbert  Reed  sold  hii 
motety  of  the  premieet  to  Samuel  G.  Wheeler, 
and  the  Utter  thereupon  gave  a  bond  and 
mortgaga  for  the  >um  of  ten  thouund  dollars 


dlUonal  agreement  ander  aeol  with  Epenetus 
Reed,  by  which  he  convenanted  that  he  would 
effect  a  policy  of  Insurance  upon  the  property 
in  the  name  of  himself,  or  of  himself  and 
Henry  H.  Wheeler,  for  the  sum  of  at  least  ten 
thoueand  dollars,  and  assign  the  same  to  Um, 
Seed,  as  collateral  eecurity  to  the  nid  lasrt  bond 
and  mortgage,  and  would  annually  naew  the 
policy,  or  effect  a  new  one,  and  keep  each  aa- 
dgned  to  Reed  as  secority,  In  such  war  and 
manner  la  that  the  said  property  shall  be  in- 
snred  for  at  least  the  sum  of  ten  thousand  dol- 
lars, and  the  policy  held  by  him  as  collateral 
seeiirlty  aa  aforesaid)  and  if  he  neglected  bo  to 
naare  and  assign  for  the  space  of  ten  days,  then 
that  Reed  mlsht  do  tiie  same  at  the  eipcns-  ~' 
Wheeler,  and  add  the  premium  which 
might  be  compelled  to  pay  with  interest  thereon 
to  nis  laid  bond  and  mortgage,  and  to  collect 
the  aanie  therewith,  or  that  Wneeler  would  pay 
the  same  to  him  fn  such  otiier  way  as  he  might 

From  the  ITth  of  October,  18S6,  to  the  6th 
of  December,  1837,  Eenrjr  U.  Wheeler  and 
Samuel  G.  Wheeler  continued  to  own  the 
factory  in  equal  moieties,  and  transacted  busi- 
ness under  the  firm  of  Henry  H.  Wheeler  A 
Company.  On  that  day  Samuel  O.  Wheeler 
■old  his  moiety  to  Jeremiah  Carpenter.  On 
the  I8th  of  April,  1838,  Henry  M.  Wheeler  sold 
and  conveyed  his  moiety  to  Carpenter,  who 
thus  became  the  sole  owner  of  the  entire  prop- 
erty. The  last  conveyance  declared  the  prop- 
4fa*]   erty  avb}ect   to   a   'mortgage  on   th< 

Kgmises  from  benry  U.  Wheeler  and  wife, 
tad  In  June,  1B3S,  to  Epenetus  Reed,  ob 
wfaieh  there  was  then  due  six  thousand  dollars, 
which  Carpenter  assumed  to  pay.  There  had 
been  a  prior  policy  on  the  premises  in  the  Wash- 
ington  Insurance  office,   whieh,  unon   Carpen- 


ter's becoming  the  sole  ( 


IT' 


cfmipany 


agreed  to  eoatlnne  (or  s _, ^ 

and  in  eaaa  of  loss,  the  amount  to  be  paid  t< 
That  poller  expired  on  the  STth  of  September, 
1838,  the  day  on  which  the  policy  upon  whteh 
the  present  suit  is  brought  was  effected. 

It  is  proper  further  to  state  that  other  polidci 
on  the  same  factory  had  been  efTected  and  re- 
newed from  time  to  time,  from  December  Itth, 
,  for  the  beneflt  of  the  luccesrive  ownen 
thereof,  by  another  Insurance  oompany  1m 
Frovidenoe  called  the  American  Inaanwee 
Company;  and  among  these  was  a  policy  ef- 
fected by  way  of  renewal,  on  the  Uth  of  De- 
cember, 1S3T,  In  the  name  of  Hennr  M.  Wbeeler 
A  Company,  for  six  thousand  dolWa,  for  the 
beneflt  of  Henry  H.  Wheeler  and  Carpenter 
(who  were  then  the  joint  owners  thereof),  pay- 
able la  eaae  of  loss  to  Epenetus  Reed.     ""- 


tSth  of  April,  1838,  of  hia  mcrfety  having  h , 

notified  to  the  American  Insurance  Company, 
the  latter  agreed  to  the  assignment ;  and  the  pol- 
iey  thenceforth  became  a  policy  for  Carpenter, 
payable  in  case  of  loss  to  Epenetus  Reed.  And 
on  the  23d  of  May,  IB38,  Carpenter  tranaf and 
ail  his  interest  in  the  policy  to  Epenetus  Beed. 
The  policy  thus  effected  on  the  Uth  of  Decem- 
ber, IB37,  was  <aa  the  Washington  Insnrance 
Company  assert)  not  notified  to  them  at  the 
time  of  effecting  the  policy  made  on  the  27th 
of  September  following,  and  declared  up<»  in 
the  present  suit;  nor  waa  the  same  ever  men- 
tioned in,  or  Indorsed  upon  the  same  policy; 
and  upon  this  account  the  company  insist  tut 
the  present  policy  Is,  pursusnt  to  the  atipn- 
latlons  contained  therein,  utterly  void. 

Subsequently,  vit^  on  the  11th  of  December, 
1838,  the  American  Insurance  Company  re- 
newed the  policy  of  Uth  of  December,  1837, 
for  Carpenter,  end  at  his  request,  for  one 
year.  This  renewed  policy  was  never  notified 
to  the  Washington  Insurance  Company,  nor 
acknowledged  by  them  in  writins;  nor  does  it 
appear  ever  to  nave  been  actually  assigned  to 
Epenetus  Reed  down  to  the  period  of  the  loea 
of  the  factory  by  fire.  On  this  account  also  the 
Washington  Insurance  Company  insist,  that 
their  'policy  of  the  previous  27th  of  [*ftt« 
September,  1S38,  is,  according  to  the  atipola- 
tioiu  therein  contained,  utterly  void. 

It  eeems  to  have  been  admitted,  althou^  not 
directly  proved,  that  a  suit  waa  brought  upon 
the  poUcy  of  the  Uth  of  Deeember,  1837,  at 


A  vendee,  havtBg  made  part  paynenL  bas  an  tai- 
ssrable  Inteceet,  even  U  tbe  legal  title  has  not 
passed  to  bim.  Blder  v.  Ocean  ina.  Co.  30  pick. 
aiW:  Acer  v.  Mercbanla'  tea  Co.  B7  Barb.  es. 

Toe  hirer  of  a  vessel  who  eootraets  to  keep  bar 
larared  has  an  lasoiaUe  Inteteet.  Bartlelt  v. 
Walter,  13  Mass.  2AT. 

Proflta  maj  be  Insated  ^  one  who  bsa  not  the 
abaelnte  pr^erty  la  tbe  goods,  bv  a  valued  poU^ 
»■*"•-•'"  "•de.  Freai*  *,  Hope  in*.  Co.  la  P*-*- 
r.  Nortb  Am.  Ins.  Co.  IB  Uaie.  «l. 


rntabt  I 


uhanm  II 


I  sn;  nj  liable  lor  the  loedi, 
■    Boi 


1 ;  Chase  V.  ^aablnttoD  Mut.  Ids.  Co.  IE  Barb. 
SflB;  Tan  Natts  v.  Mut.  Becurltv  Ins.  Co.  2  8andf. 
4M :  8  B.  A  Ad.  478 ;  1  Pbllt.  ITS ;  1  Hall.  M  :  SO 

eal  propertj  In  posiiesslon  ander 
tbe  propertr.  for  the  pnrposea 
whether  he  tea  rally  paid  tbe 


tarcbase  inene]>  or  aet.  his  sn  Insnratde  Interest  ta 
lie  belldlnn  to  their  lull  value.  lEtna  Ina.  Co. 
V.  Tyler,  10  Weed.  S8S ;  MeOlvneT  v.  FImmIx  Vtae 
Ina.  Co.  1  Wend.  SO. 

Anions  who  has  the  control  of  proper^,  eltbet 
ae  owDcr.  coDslente,  or  sgcnt,  nST  effect  an  Inanp- 
anee  thereon,  in  his  own  name,  for  secoont  ot 
whom  It  msy  eoneem,  loss  psvable  to  bin.  ttnra 
V.  Atlantic  Mut.  Ids.  Co.  «3  N.  Y.  TT  :  «  J.  *  Bp.  SSL 
One  who  has  contracted  (or  tbe  purehsae  ot  a 
morteage  epon  real  ettate,  and  paid  part  at  flte 
porefaaae  money,  the  balenee  to  be  paid  In  tostall- 
OMOts,  and  the  martgan  transferred  upon  end 
payment,  baa  en  Inmrsbfe  Intemt  In  the  prapertv 
to  tbe  toll  amonot  secured  bv  the  mortxaae,  batax 
tiM  eqalteble  owner  thereof.  Eirelelor  nre  Id& 
Co.  V.  Boral  Ins.  Co.  of  Liverpool,  SB  If.  T.  MS ; 
era  8.  C.  7  I.ans.  IBB. 

A  vendor _orjinds,_betore  deed^flvee,  has  aa  te- 

properti.  _.._  — 

western  Ins.  Co.  4S _, , ,.  _.^__»_ 

ll».  C«^  <  Keys*  H.  X.  37:  U  How.  Pr.  N.  T. 


Cumnn  t.  Torn  PaonMRCi  WABHiHorgn  Irsuunce  Coicrun. 


bj  0*ipentar,  m  tnutee  of  or  for  the  benefit  ol 
KMd,  ror  the  amount  of  the  lix  thoutknd  dol' 
Ian  insured  thereby;  snd  that  at  the  NoTera- 
ber  Term,  1S3B,  of  the  Circuit  Court,  the  eoro- 
puij  Bet  up  u  a  defense,  that  there  wat  a  nta- 
teria!  miireprewntstion  of  the  coat  and  value 
of  the  property  la  the  factory  Inanred  made  to 
them  at  the  time  of  the  origlDal  inauranee; 
and  it  being  Intimated  by  the  court  that  if  such 
was  the  fact  it  would  avoid  the  policy,  the 
plaintiff  acquiesced  In  that  dedalon,  and  dia- 
eontinued  or  irithdrew  the  action  before  ver- 
dict. 


The  inetmetions  prayed  and  refuted,  and  alao 
the  inatructions  actualty 
are  fully  let  forth  in  the 


r  given  by  the  court, 
IB  record.  It  doei  not 
Q  unportaut  to  the  opinion  which 
pronounce,  to  recite  them  at  large,  in  totldem 
verbis,  since  the  points  on  which  tbey  turn  ad- 
mit of  a  simple  and  exact  exposition. 

The  flrat  inatmction  asked  the  oourt.  In  ef- 
fect, to  Bay  that  the  original  policy  of  the 
American  uisurance  Company,  made  Id  De- 
eember,  1BS8.  and  the  several  renewala  thereof , 
although  made  In  the  name  of  the  Wheelera 
(the  mortgsgeora),  being  tn  fact  for  the  me  and 
beneflt  of  Epenetui  Reed,  the  mortgagee,  were 
for  all  subatantial  purposea  the  policy  of  Reed, 
and  could  never  inure  to  the  benefit  of  the 
Wheelers  or  of  Carpenter;  and  that  neither  the 
Wheeler*  nor  Carpenter  had  any  inch  Interest 
therein  aa  rendered  it  incumbent  on  them  to 
give  any  notice  of  its  existence  to  tbs  Washii 
ton  Insuranea  Company;  and  that  It  was  to  .  . 
Intents  and  pnrposea  aa  if  Reed  had  effected 
*Jie  said  policy  in  his  own  name  npon  hli 
fiedflc  Interest  as  mortgagee.  This  iDstmc- 
tion  the  court  refused  to  give;  and  on  the  con- 
trary, instructed  the  Jury  that  as  by  the  memo- 
randum made  on  that  policy  on  the  Uth  of  De- 
cember, IS3T,  the  policy  was  by  the  consent  of 
all  the  parties  interested  therein,  and  of  Car- 

Snter,  to  be  for  the  beneflt  of  Carpenter,  he, 
.rpenter,  became  Intoreated  therein  legally  oi 
•quitahly ;  and  that  notwithstanding  the  assign- 
ment thereof  by  the  Wheelera  to  Carpenter, 
and  of  Ckrpent^  to  Reed,  the  policy  and  the 
renewals  thereof  ought  to  have  been  notified  to 
ftOl*]   the   'Washington   Insurance   Company 


fng  policy,  and  was  so  treatod  by  Oaipenter 


therein,  and  waa  entitled  to  the  benefit  tberoof. 
The  <]uestion,  then,  is  here  broadly  preaented, 
whether  the  policy  of  the  American  usnranee 
Company  is,  under  all  the  circumstances,  to  be 
treated  aa  a  policy  exclusively  for  Reed,  the 
mortgagee,  or  whether  It  Is  to  fae  treated  aa  a 
policy  on  the  property  of  and  for  the  benefit  of 
the  tnortgageora.  No  doubt  can  ezlat  that  the 
mortgagoor  and  the  mortgagee  may  each  sepa- 
rately Insure  his  own  distinct  interest  in  the 
property.  But  there  is  tUs  Important  distlne- 
tion  between  the  cases,  that  where  the  mortga- 
gee insures  solely  on  his  own  account,  it  la  hut 
an  insurance  of  his  debt;  and  If  his  debt  Is 
afterwards  paid  or  extinguished,  the  policy 
1  from  that  time  to  have  any  operation; 


om  that  nme  to  have  any  e 
I  if  the  premises  Insured  a 


»  right  to 


Listalns  no  dami 
mortgage 
Lntage  of  ihe  policy,  for  he  has  no  interest 


1  the  mortgageor  take  s 


whatsoever  therein.  On  the  other  hand,  if  the 
premises  are  destroyed  by  fire  before  any  pav- 
ment  or  extinguishment  of  the  mortgage,  the 
underwriters  are  bound  to  pay  the  amount  of 
the  debt  to  the  mortgagee,  if  it  does  not  exceed 
the  insurance.  Bat  then,  upon  such  payment, 
the  underwriters  are  entitled  to  an  assignment 
of  the  debt  from  the  mortgagee,  and  may  re- 
cover the  same  amount  from  the  mortgageor, 
either  at  law  or  in  equity,  according  to  circum- 
stances;  for  the  payment  of  the  insurance  by 
the  underwriters  does  not.  In  such  a  case,  dis- 
charge the  mortgageor  from  the  debt,  but  only 
changes  the  creditor. 

Far  different  Is  the  case  where  an  insurance 
is  made  by  tba  mortgageor  on  the  premises  on 
his  own  account;  for,  notwithstanding  any 
mortngs  or  oUier  Incumbrance  upon  the  prem- 
ises, he  will  be  entitled  to  recover  the  foil 
amount  of  his  loss,  not  exceeding  the  insur- 
ance; since  the  whole  loss  Is  his  own,  and  he 
remans  personalty  liable  to  the  mortgagee  or 
other  incumbrsneer,  for  the  fnO  amount  of  the 
debt  or  incumbrance. 

These  prindples  we  take  to  be  nnquestlona- 
ble,  and  the  necessary  result  of  the  doctrines  of 
law  applicable  to  insurances  by  the  mortgageor 
and  the  mortgagee.  If,  then,  a  mortgageor 
procures  *■  policy  on  the  property  [•601 
against  fire,  and  he  afterwarda  assigns  the  pcd* 
icy  to  the  mortgagee  with  Ute  consent  of  tha 
underwriter*  (If  that  is  requbed  by  the  eontraol 
to  ^ve  It  validity)  as  collateral  security,  that 
assignment  operatM  aolely-as  an  equitable  tranc- 
fer  of  the  policy  so  as  to  enable  the  mortgagee 
to  recover  the  amount  due  In  case  of  loss;  but 
It  does  not  displace  the  Interest  of  the  mort- 
gageor In  the  premises  Insured.  On  the  con- 
trary, the  insurance  is  still  his  insurance,  and 
on  his  property,  and  for  his  account.  And  m 
eaaentIsS  Is  this,  that  If  the  mortgageor  should 
transfer  the  property  to  a  third  person  without 
the  consent  of  the  underwriters,  so  aa  to  devest 
all  his  Interest  therein,  and  then  a  low  should 
iccur,  no  recovery  can  be  had  therefor 
gainst  the  undenmters,  because  the  assured 
hss  ceased  to  have  any  interest  therdn,  and  the 

fiurchaser  has  no  riotit  or  interest  in  the  pol- 
cy.  Another  easential  difference  between  the 
esse  of  a  mmtgageor  and  that  of  a  mortgagee 
(which  has  been  already  hinted  at),  la  that  the 
tatter  can  inanre  for  himself,  at  most,  only  t« 
the  extent  of  Us  debt,  wbereaa  the  mortgageor 
eaa  insure  to  the  foil  value  of  the  pr^wrty, 
Botwithetanding  any  tncnmbranaaa  thereon,  for 
"le  reasons  already  BUt«d. 

Some  of  tbeaa  principles  ar*  completely 
illustrated  by  the  terms  of  this  very  poUey 
of  the  American  Insursnee  Company;  and 
the  like  clauses  are  to  be  found  In  tbs 
policies  of  the  Washington  Insurance  Com- 
pany, now  under  consideration.  Thus,  al- 
though it  Is  expressly  provided  "that  the  aa- 
sured  may  assign  this  policy  to  EpeDstna 
Reed,"  yet  It  is  at  the  same  time  provided  that 
"the  Intereat  of  the  asanred  in  this  poHey  to 
not  assignable  unless  by  the  consent  of  tbto 
corporation,  manifested  In  writing;  and  In  eaat 
of  any  transfer  or  termination  of  the  Intereat 
of  the  insured,  dther  by  sale  or  otbsrwiscL 
14«1 
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without  nich  Mmaent,  tliia  pollej  aball  tiom 
thuiMfortli  b«  Told  uid  of  no  wect."  Now, 
tlM  loterut  here  lut  spoken  of,  muiifestljr  is 
the  intern  t  of  the  owner  En  the  premlMa 
loiund,  And  not  merelj  his  interest  in  the 
poUcy. 

But  independentlf  of  any  spodkl  oUuses  of 
this  tort,  ft  is  deST,  both  upon  principle  «nd 
■nthority,  thst  «i  assigiiinent  <a  ^  policy  by 
the  insured  only  cotbts  such  interest  in  the 
premises  es  he  may  lisve  at  the  time  of  the  in- 
surance and  at  the  time  of  the  loss.  It  is  the 
property  of  the  insured,  and  his  alone,  that  ie 
oeaiKned  to  be  covered ;  and  when  he  parts 
iOi*]  with  his  title  to  the  ■property  he  can 
sustain  no  future  loss  or  damage  by  fire,  but 
tha  toM,  il  any,  must  be  that  of  bis  grantee. 
Tba  rights  of  the  assignee  cannot  be  more  ex- 
tensive under  the  policy  than  the  rights  of  the 
assignor;  and  as  to  the  grantee  of  the  property, 
be  can  take  nothing  by  tbe  grant  in  the  poliey, 
^tac*  it  is  Bot  in  any  just  or  legal  sense  at- 
tached to  tbe  propertT,  or  an  incident  thereto. 
This  doctrine  was  laia  down  In  veiy  expressive 
terms  by  Lord  Ghaneellor  King,  so  long  ago  aa 
In  the  cu*  of  Lyneh  r,  Dansell,  4  Bro.  Pari. 
Rep.  432,  edit.  Tomlins;  £  Marsh.  Insur.  b.  4, 
eh.  4,  803,  which  was  an  insurance  against 
Bre.  These  policies,"  said  be,  "are  not  in- 
snrances  of  the  specific  things  mentioned  to  be 
Insured,  nor  do  such  Insurances  attach  on  tbe 
realty,  or  in  any  manner  go  with  the  aame  aa 
Incident  thereto  by  any  conveyance  or  assign- 
ment, but  they  are  only  special  agreementa 
with  the  peiaoos  insuring  ag^nst  sudi  loss  or 
damage  as  they  may  sustain.  The  party  in- 
aured  must  have  a  property  at  the  time  of  the 
loss  or  he  can  sustam.  no  loss,  and  consequently 
ean  be  entitled  to  no  satisfaction."  '"These 
poUdea  are  not  in  their  nature  assignable,  nor 
U  the  interest  in  them  ever  intended  to  be 
transferable  from  one  to  another  without  the 
•zpreas  consent  of  the  oSce."  Now,  this  case 
li  Um  stronger,  because  it  was  a  case  where 
not  only  the  policy  but  the  premises  had  been 
assigned  to  tae  very  parties  who  sought  tbe 
benefit  of  tba  insurance.  The  same  doctrine 
waa  asaerted  bv  Lord  Hardwioke,  In  the  case  of 
Tbe  Sadlen*  Company  v.  Badcock,  E  Atk.  EH, 
where  there  had  been  an  assignment  of  tbe 
policy  after  the  insured  oaased  to  have  any 
iBtereat  In  the  premises.  Upon  that  occasion 
Lord  Hardwtcke  aald:  "I  am  of  opinion  [that] 
the  insured  should  have  an  intereat  or  property 
at  the  time  of  the  Insnrinc  and  at  the  time  the 
flro  happena."  "Dm  aodeiy  an  to  make  sat- 
isfaction In  eaat  of  any  loss  by  Hr*.  To  whom 
or  for  what  bes  ara  they  to  maka  satisfaction  I 
Why,  to  the  person  Insured,  and  for  the  loss 
ha  may  have  sustained;  for  It  cannot  properly 
be  called  insuring  the  thing,  for  there  to  no 
poaaiUUty  of  doing  It,  and  therefore  must  mean 
InsuriBg  the   person   from   damage;"   and   he 


r.  lAwrence,  10  Pet.  EOT,  512,  where  the 
604*]  'court  said:  "We  know  of  no  principle  of 

■ '  — "-  *■ *■'-'-   -   mortgagee  has  a 

a  policy  under- 
1  tba  mortgaged 


strictly  a  perstmal  contract  fen-  the  benefit  of 
the  mortga^eor,  to  which  the  mortgage*  has  no 
more  title  than  any  other  cmUtor." 

For  these  reasons  it  is  apparent  ttiat  Bpsnstaa 
Beed,  aa  mortgagee,  and  merely  in  that  char- 
actor,  can  have  no  Interest  in  or  right  to  the 
policy  In  tba  American  office  now  under  co«- 
slderation.  The  insurance  is  not  made  by  Um, 
or  in  his  name,  Of  upon  his  account.  Tbe  poliey 
was  originally  made  in  December,  1836,  fsr 
Henry  H.  Wheeler  ft  Company,  who  were 
then  the  owners  of  the  factory;  and  by  Hs 
very  terms  It  la  an  Insurance  for  them  against 
loss  or  damage  by  fire.  Whan  the  policy  was 
renewed  In  December,  1837,  It  was  so  reoswed 
for  tbe  benefit  of  Henry  H-  Wheeler  and  Jva- 
miah  Osrpenter,  who  had  then  becoma  the 
Joint  owners  thereof.  Wben  subaequently,  in 
April,  1&3B,  Carpenter  became  the  sola  ownsr 
of  the  premiaea,  the  eompany  agreed  to  tte 
transfv  and  assignment  of  the  entirety  to  Osr- 
penter, so  that  henceforth  It  became  a  policy 
upon  Ua  sole  property,  for  his  account  and 
benefit,  tai  tlte  aame  manner  and  with  the  same 
legal  «ITect  aa  if  the  policy  had  been  renewed 
in  his  own  name. 

But  It  is  said  that  thera  is  a  eUnae  In  tha 
original  policy,  and  it  U  equally  applicaUa  to 


Er&' 


.  that  this  Uberty  to  aadtm,  when  the  a 
mant  to  Reed  waa  actually  exaeut«d,  trans- 
ferred tbe  whole  interest  in  the  property  in- 
sured ss  well  as  in  the  policy  to  Beed,  and  ma^ 
the  policy,  to  all  intents  and  purposes,  a  poliey 
for  the  sole  benefit  of  Eteed  as  mortgagee,  as 
much  as  if  the  insurance  had  been  muie  in  Ids 

"'"'  °'"""  ,„j  u 
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struetion  contended  for.  In  toe  first  place,  al- 


American  Insurance  Company  for  what  pur- 
poses or  objects  tbe  assignment  waatobamada^ 
whether  to  Reed  as  trustee,  or  agent  of  tbe  in- 
sured, or  for  'fugitive  and  temporary  ['S*B 
purposes,  or  as  a  security  for  debts,  or  whether 
it  was  designed  to  be  abaoluto  and  oneandi* 
Uonal.  Neither  was  it  dlsefaMed  to  the  ea«- 
pany  that  Beed  was  In  pdnt  of  fact  a  aort- 
gagee;  nor  were  tbe  company  requested  to  In- 
sure his  Intereat  aa  mortgagsah  ot  to  make  tha  la- 
surano*  exclusively  upon  his  Interest  and  for  Ua 
aeoonnt.  How,  as  baa  been  alraa^  asen,  an  iasnr- 
anea  for  a  mortgageor,andonsfora  m 
Involra  vary  different  eonslderationa, 

UUties,  rights,  and  dntiM;  and  the         

might  wall  be  willing  tomakeaniaantaaeeapoa 
the  pn^erty  on  aoeouat  of  the  mwtgagMra, 
when  they  mig^t  be  nnwllllng  to  make  any  sa  ae- 
oanat  of  the  mMtgagea.  And  It  la  dear,  upon 
prlnci^  that  no  policy  ean  or  ought  to  be 
daamed  a  policy  sselnsively  npon  the  intmit  ol 
tba  mort^gee,  unless  the  eompany  havn  notiea 
that  It  is  so  deslgnad  and  tbay  asaevt  t*  It.  A 
mortgage  Interest  to  without  doubt  an  Insvin- 
ble  Intereat;  bat  then  it  to  a  spedal  ' 

and  should  be  made  known  to  the  u 

ters.    Hr.  Marshall,  in  bis  Treatise  on  I 

ance  against  Fire,  says:  "It  to  not  neecMary, 

PMera  It. 
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-,  In  ftD  MAM,  In  order  to  conttitota  mi 
inaimble  interMt,  tlud  the  iiuured  shall  in 
•rerj  Inatum  luve  the  absoluU  and  unqiuli- 
fted  propertj  of  the  effect!  iiuured.  A  tniatee, 
n  mortgagee,  a  reTcrsioner,  a  factor,  an  agent, 
irlth  tlM  euatod^  of  good*  to  be  aold  upon  eom- 
aiiuion,  may  uiaure;  bnt  with  this  caution, 
that  the  nature  of  the  property  be  diitinetly 
■periled."  2  Harah.  luur.  b.  4,  eh.  2,  p. 
T89.  This  language  waa  quoted  with  appro- 
bation by  this  eou^  In  the  caae  of  The  Colum- 
bia Insurance  Company  v.  lAwrenee,  2  Petera, 
Efi,  40,  and  the  reason  for  it  la  there  given  by 
the  court.  "Generally  speaking,"  aaid  the 
court,  "inBuraueea  againat  fire  are  made  in  the 
eonSdenee  that  the  auured  will  nae  all  the  pre- 
cautions to  avoid  the  calamity  insured  againat 
which  would  be  suggeated  by  hia  intereat.  The 
extent  of  his  interest  must  always  inHuance  the 
underwriter  in  taking  or  rejecting  the  risk,  and 
in  estimating  the  premhun.  8o  far  aa  it  may 
influence  him  In  tnesa  reapecta  it  ought  to  be 
communicated  to  him.  Underwritera  do  not 
rely  so  much  upon  the  principles  aa  on  the  in- 
tereat of  tlie  assured;  and  it  would  seem,  there- 
fore, to  be  always  material  that  they  should 
know  how  far  this  interest  is  engaged  m  guard- 
ing the  property  from  loss.  Now,  since  there  is 
no  pretense  to  say  that  the  interest  of  Reed  as 
ftOS*]  mortgagee  was  diacloeed  *to  the  com- 
pany, or  that  tne  company  agreed  to  insure  tiis 
intereat  aa  mortgagee,  and  that  only  it  would 
seem  to  follow  that  the  policy  cannot  be  con- 
strued to  operate  in,  the  manner  propounded 
by  the  instruction  prayed  by  the  plaintiff. 

In  the  next  place,  the  policy  itself  upon  its 
very  terms  admits  of  no  such  interpretation; 
and,  indeed,  requires  a  different  interpretation 
to  give  due  effect  to  those  terms.  The  policy, 
aa  has  been  already  stated,  is  in  the  name  of 
the  owners,  and  for  their  account,  and  on  their 
property.  If  It  waa  designed  solely  for  Beed, 
why  was  he  not  named,  and  be  alone  named  aa 
the  Insured  r   How  can  any  court  be  at  liberty, 


property,  to  be,  not  a  policy  on  his 
eat,  but  on  the  intereat  of  B  who  is  a  stranger 
to  the  policy  T  The  language  of  Lord  King, 
and  Lord  Hardwicke,  and  of  this  court,  in  the 
caaea  already  cited,  show  conclusively  that 
policies  of  tnis  sort  are  not  deemed  in  their 
nature  incidents  to  the  property  insured,  but 
that  they  are  mere  special  agreements  with  the 
persons  insuring  against  such  loss  or  damage 
as  they  may  sustain,  and  not  the  loss  or  dam- 
age that  any  other  person  having  an  interest,  aa 
grantee,  or  mortgagee,or  creditor,  or  otherwise, 
may  sustain,  by  reason  of  a  subsequent  destruc- 
tion thereof  by  ftre.  It  would  seem,  then,  re- 
fiugnant  to  the  terma  of  thia  policy  to  construe 
t  to  be  not  what  it  purports  to  be,  an  Insur- 
ance for  the  owner  of  the  property,  but  an  in- 
surance for  an  undisclosed  creditor  or  mortgagee. 
It  would  materially  change  the  language,  the 
objects,  and  the  obligations  of  the  parties  there- 
to. 

In  the  next  place.  It  would.  In  onr  judgment, 
ba  inconsistent  with  the  manifest  intention,  as 
well  of  the  insured  as  of  Reed,  to  give  it  such 
an  Interpretation.  The  agreement  between 
Samuel  Q.  Wheeler  and  Reed,  of  the  ITth  of 
October,  1836,  demonstrates.  In  tha  clearest 
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manner,  that  the  policy  waa  to  be  effected  by 
the  Wheelers  as  owners,  and  to  be  assigned 
after  it  was  effected  by  them  to  Keed.  as  col- 
lateral aecurity  for  his  bond  and  mortgagei 
and  it  was  only  upon  tbelr  neglect  to  procura 
such  insurance  and  assign  the  policy  that  Bead 
was  to  be  at  liberty  to  do  the  same  at  their  ex- 
pense. The  language  of  the  instrument  is:  "I 
do  berebv  agree  with  Bpenatua  Baed,  etc.,  that 
I  will  effect  a  policy  of  InsnraBoa  upon  the  said 
propel^  in  the  name  «f  uyaelf,  or  of  myself 
*and  Henry  H.  Wbealer,  for  the  sum  [*ft07 
of  at  least  ten  thousand  dollars,  and  aasign  the 
same  to  him  aa  collateral  security  to  said  bond 
and  mortgage;  and  that  I  will  annually  renew 
the  aaid  poucy,  or  effect  a  new  one,  and  keep 
each  assigned  to  him  aa  securitT,  etc-,  and  the 
policy  held  by  him  as  collateral  security;  and 
If  I  neglect  ao  to  insure  and  assign  for  the  space 
of  tan  daya,  then  that  said  Baed  may  do  the 
same  at  my  expense,"  etc.  Now,  language 
mora  direct  than  this  can  scarcely  be  imagined 
to  express  the  intentions  of  the  partlea  that  the 
insurance  waa  to  be  made  in  tne  name  of  the 
owners,  upon  their  interest  in  the  property,  and 
for  their  account,  and  the  policy  to  be  assigned 
aa  collateral  security  to  Reed.  Not  one  word 
is  said  that  the  insurance  was  to  be  solely  and 
exclusively  for  Reed  as  mortgagee;  for  in  such 
a  ease  he  would  hold  the  policy  as  a  prindpal, 
and  not  aa  a  collateral  security.  It  is  obvious 
from  the  language,  also,  that  Reed  waa  not  to 
be  the  absolute  owner  of  the  policy,  as  he 
would  be  if  made  for  him  exclusively  as  mort- 
gagee, but  be  was  to  hold  it  as  collateral  security. 
If,  then,  the  debt  of  Reed  should  be  paid  or  ex- 
tinguished in  the  whole  or  in  part,  would  not 
the  right  of  the  owners  correspondently  attach 
to  the  policyt  If  the  whole  debt  was  paid, 
would  they  not  be  entitled  to  a  re-assignment 
thereofT  Yet,  unless  in  such  a  caae  the  policy 
attached  to  the  property  for  their  own  account 
and  benefit,  the  re-assignment  would  be  a  mere 
nullity.  To  us  it  seems  beyond  all  reasonable 
doubt  that  the  policy  under  this  agreement  waa 
designed  by  the  partiea  to  be  on  account  of  the 
owners  and  for  their  benefit,  and  that  it  waa  to 
be  only  collateral  aecurity  to  Reed  to  the 
extent  of  any  Interest  he  might  have  therein  in 
case  of  loss  by  fire.  Li  this  view  It  operated  as 
a  security  to  the  owners  against  the  entire  loss. 
In  any  other  view,  they  would  only  change 
their  creditors  upon  any  loss  from  Bmd  to  the 
underwriters. 

Besides,  on  point  of  fact,  the  policy  must 
have  its  effect  and  operation  from  the  time  of 
its  execution,  and  not  otherwise.  The  lan- 
guage of  the  policy  is,  "that  the  aasured  may 
assign  this  policy  to  Epenetus  Reed,"  not  that 
this  policy  shall  now  be  for  Epenetus  Reed  or 
on  his  interest.  The  owners,  then,  had  an  op- 
tion whether  to  assign  or  not.  If  they  never 
had  assigned  the  policy  to  Reed  at  all,  and  a  loss 
had  occurred,  would  not  the  loss  have  been 
payable  to  the  owneral  In  point  of  fact,  the 
'icy,  although  'made  on  the  12th  of  [*ftOS 
cember,  1SS6,  waa  not  assigned  to  Reed  un- 
til the  Zlst  of  January,  I83T.  In  whom  did  tha 
interest  then  originally,  and  in  the  intermediate 
time,  vest,  under  the  policy?  Clearly  in  th* 
owners;  for  they  snd  they  only  had  any  inter- 
est in  the  property  or  the  policy  until  the  «*- 
sitrnment  «aa  msite.    'l^uk  va!0&Qfi\X«»  vl^-  'nsiJ^ 
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that  the  party  inaured  moat  hare  an  lateroit  at 
ths  time  of  the  makiiig  of  the  policy,  ae  well  at 
at  the  time  of  the  Iom;  and  U  Reed  had  no  inter- 
est upon  which  the  policy  would  attach  by  it* 
tenni  when  the  iniuranoe  waa  made,  but  ao- 
quired  it  afterwards,  and  the  policy  had  been 
made  upon  hia  aole  account,  it  would  have 
been  a  mere  nullity.  The  aubtequent  renewala 
were  to  the  sama  effect,  and  for  the  lane  pnr- 
poaea  and  partiea  aa  the  original  policy.  Car* 
penter,  after  he  became  sola  owner,  did  not  aa- 
aign  the  policy  to  Reed  until  the  23d  of  May, 
1838,  more  than  five  moatha  after  the  renawiO, 
and  more  than  one  month  after  the  conveyance 
of  the  whola  property  to  himaelf.     Now,   the 

Siettion  may  be  here  again  asked,  whether 
the  loss  had  occurred  before  these  aasign- 
menta  a  recovery  upon  the  policy  might  not 
have  been  had  by  Carpenter,  in  his  own  name, 
and  for  hia  own  account.  We  think  that  the 
qneatlon  mnat  be  answered  in  the  affirmative; 
and  if  ao,  thai  it  demonstratea  that  the  polie^ 
nutda  In  the  name  of  the  owners  waa  for  thekr 
aeconot  uid  b«nefit,  and  payment  only  waa,  in 
eaaa  of  loea,  to  be  made  to  Reed. 

For  thcae  reasons  we  are  of  opinion  that  the 
flrrt  inatruetion  asked  of  the  oourt  was  rightly 
refused,  and  that  the  Instruction  given  waa  en- 
tirely correct 

Toe  aeeond  Inatruetion  asked  proceeds  upon 
tlw  ground  that  although  the  policy  of  the 
American  Inanranee  Omnpany,  of  the  Sth  of 
December,  1836,  was  good  upon  Ita  face,  yet  If, 
1b  print  of  fact,  it  was  procured  by  a  material 
nlsrepreaentation  by  the  owners  of  the  coat 
and  value  of  the  premises  insured,  it  was  to  be 
deemed  utterly  null  and  void,  and  therefore  as 
a  null  and  void  policy,  notice  thereof  need  not 
have  been  given  to  the  Washington  Insurance 
Company  at  the  time  of  underwriting  the  pol- 
ky  aeclared  on.  The  court  refused  to  give  the 
hiatraetion;  and,  on  the  contrary,  instructed  the 
jury  that  if  the  policy  of  the  American  Inaur- 
anc«  Company  was,  at  the  time  when  that  at 
the  Washington  ^surance  office  waa  made, 
treated  by  all  the  parties  thereto  aa  a  anbaist- 
60S*]  ing  'and  valid  policy,  and  had  never. 
In  fact,  been  avoided,  but  was  still  held  by  the 
aaanred  as  v^d,  then  that  notice  thereof  on^t 
to  have  been  given  to  the  Washington  Insur- 
ance Company,  and  If  it  waa  not,  the  policy 
declared  on  was  void. 

We  are  of  opinion  that  the  Instruction,  aa 
•aked,  waa  properly  refused,  and  th^  given  was 
eorraet.  It  is  not  true  that  because  a  policy  is 
procured  bv  misrepresentation  of  material 
(acts  it  Is  therefore  to  be  treated,  in  the  sense 
ttt  the  law,  as  utterly  void  ab  initio.  It  is  merely 
voidable,  and  may  be  avoided  by  the  ander- 
writera  upon  due  proof  of  the  facts;  but  until 
ao  avoided.  It  must  be  treated  for  all  practical 
purpoaea  as  a  subsisting  policy.  In  thie  very 
caae  the  policy  haa  never,  to  this  very  day, 
been  avoided  or  surrendered  to  the  company. 
It  la  stIU  held  by  the  assured;  and  he  may,  if 
ha  pleases,  bring  an  action  thereon  to-morrow; 
ana  unless  the  underwriters  should  at  the  trial 
prove  the  misrepresentation,  he  wilt  be  entitled 
to  recover.  But  the  question  Is  not,  how  the 
policy  mar  now  be  treated  by  the  parties,  but 
iiow  was  It  trented  by  them  at  the  time  when 
the  policy  declared  oa  waa  mad*.  It  waa  then 
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a  subsisting  policy,  treated  by  all  partlea  aa  val- 
id, and  supposed  by  the  underwriters  to  be  so. 
The  misrepresentation  does  not  then  aiiiiiii  t» 
have  been  known  to  the  American  Insurance 
Company.  It  was  an  extrinsic  fact;  and  If 
known  to  the  American  Insurance  Company, 
it  certainly  waa  not  known  to  the  Washingta 
Inauranca  Company.  Bow  were  the  latter  to 
arrive  at  any  luiowledge  of  the  facta  of  mis- 
representation; and  how  were  the^  to  avail 
themselves  of  the  fact,  if  the  American  Inaur. 
ance  Company  should  not  choose  to  insist  upon 
Itl  Nor  is  it  immaterial  in  the  present  case,  as 
waa  suggested  at  the  bar,  that  the  present 
plaintlCr  now  seeks  to  avail  himaelf  of  his  own 
misrepresentation,  or  that  of  those  under  whom 
he  claims,  to  protect  himaelf  against  his  own 
laches  in  not  giving  notice  of  tlie  policy  to  the 
underwrilere.  And  it  may  well  be  doubted 
whether  a  party  to  a  policy  can  be  allowed  to 
set  up  his  own  misrepresentations,  to  avud  the 
obligations  dedudble  from  hia  own  eoutmet. 
Be  this  as  it  mav,  it  ia  in  onr  judgment  fna 
from  all  reasonable  doubt  that  noUce  of  n  Toid- 
ahle  policy  must  be  ^ven  t«  the  underwriten; 
for  such  a  caaa  falla  within  the  words  and  the 
meaning  of  the  stipulationa  of  the  policy.  It  is 
a  prior  policw,  and  it  has  a  legal  ftxisteiMa  nn- 
tU  avoided. 

'Indeed,  we  ara  not  prepared  to  sny  [*S19 
that  the  court  might  not  have  gone  farther,  and 
have  held  that  a  policy — existing  and  in  the 
hands  of  the  insured,  and  not  utterly  void  up- 
on its  very  face,  without  any  reference  what- 
ever to  any  extrinsic  facta — should  have  beat 
notiiled  to  the  underwritera;  even  although  by 
proofs,  afforded  by  such  extrinsic  facts,  it 
might  be  held  la  its  very  origin  end  concoction 
a  nullity.  And  this  leads  us  to  say  a  few  words 
upon  the  nature  and  importance  and  sound 
policy  of  the  clauses  in  fire  policies,  respecting 
notice  of  prior  and  subsequent  policies.  They 
are  designed  to  enable  the  underwriters,  who 
are  almoat  necessarily  ignorant  of  many  facts 
which  might  matbriaily  affect  their  righta  and 
interests,  to  judge  whether  they  ought  to  in- 
sure at  all,  or  for  what  premium;  and  to  ascer- 
tain whether  there  still  remains  any  such  aub- 
stantial  interest  of  the  insured  in  the  premises 
insured,  as  will  guaranty  on  his  part,  <rigilanee, 
care,  and  strenuous  esertlons  to  preserve  the 
property.  To  quote  the  language  of  this  court 
In  the  passage  already  cited,  the  underwriters 
do  not  rely  so  much  upon  the  principles  as  up- 
on the  interest  of  the  assured.  Beaidea,  ia 
these  policiea  there  is  an  express  provision  that 
in  cases  of  any  prior  or  subsequent  insuraneea, 
the  underwriters  are  to  be  liable  only  for  a 
ratable  proportion  of  the  loss  or  damage  aa  the 
amount  insured  by  them  bears  to  the  whola 
smount  Insured  thereon.  So  that  It  eonet]- 
tutes  a  very  important  ingredient  in  aacertaia- 
ing  the  amount  which  they  are  liable  to  con- 
tribute toward  any  loss;  and  whether  there  be 
any  other  insurance  or  not  upon  the  property, 
is  a  fact  perfectly  known  to  the  insure^  and 
not  easily  or  ordinarily  within  the  means  of 
knowledge  of  the  underwriters.  The  publk^ 
too,  have  an  interest  in  maintuning  the  valid- 
ity of  these  clauses,  and  giving  them  full  effect 
and  operation.  They  have  a  tendency  to  ke^ 
premiuma  down  to  the  loweat  rates,  and  to  np- 
Petera  I*. 
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hoM  tiutltutlou  of  thU  »rt,  m  •Hentiml  In  th* 
preaeiit  itate  of  our  country  for  the  protactioa 
of  tlie  vut  interest!  emiMrked  ia  niAnufacturei, 
•nd  on  coDsignmeDU  of  coodi  in  warehouaea. 
If  ttiet*  clauiei  at*  to  be  construed  with  ■ 
cIOH  uid  •crutiniring  jekloutj,  when  they  may 
b«  complied  with  in  aU  c«Ma  by  ordinary  good 
faith,  (jid  ordinary  diligence  on  the  j^rt  of 
the  inaured,  the  eSect  will  be  to  dltoourmge  the 
utabliehment  of  fire  Inaurenca  companiee,  or  to 
reetrict  their  operationa  to  caaee  where  the  par- 
ftll*]  tiee  and  the  premises  are  'within  the 
personal  obeervation  and  knowledge  of  the 
underwriters.  Such  a  course  would  necessari- 
ly have  a  tendency  to  enhance  premiums,  and 
to  make  it  difficult  to  obtain  insurance*  where 
the  parties  live,  or  i 
distance  from  the  pli 
sought. 

But,  be  these  considerations  aa  they  may,  we 
tee  no  reason  why,  as  these  clauaa*  are  a  Iraown 
part  of  the  stipulationa  of  tlia  policy,  they 
ought  not  to  receiTe  a  fair  and  reasonable  in- 
terpretation according  to  their  terms  and  obvi- 
ous import.  The  insured  baa  no  right  to  com- 
plain, lor  he  assents  to  comply  with  all  the 
stipulations  on  hia  side,  in  order  to  entitle  him- 
self to  the  benefit  of  the  contract,  which,  upon 
reason  or  principle,  he  has  no  right  to  aak  the 
court  to  dispense  with  the  performance  of  his 
□wn  part  of  the  agreement,  and  yet  to  bind  the 
other  party  to  obligations  which,  bnt  for  those 
stipulations,  would  not  have  been  entered  intoi 
We  are,  then,  of  opinion  that  there  ia  no  error  in 
the  second  instruction.  On  the  contrary,  there 
is  strong  ground  to  contend  that  the  stipula- 
tiona  in  the  policy  aa  to  notice  of  any  prior  and 
subsequent  policies  were  designed  to  apply  to 
all  cases  of  polidea  then  existing;  in  [Mint  of 
fact,  without  any  inquiry  into  their  original  va- 
lidity and  effect,  or  whether  they  might  be  void 
or  voidable. 

We  hare  not  thought  it  neoeesarj  Upon  this 
occaaion  to  go  into  an  examination  of  tite  eaaea 
cited  from  the  New  York  and  Uaaaachuaetts 
Reports,  either  upon  this  last  point,  or  upon 
the  former  point.  The  decisions  in  those  cases 
are  certainl;r  (^|>en  to  some  of  the  grave  doubts 
and  difficulties  niggeated  at  the  bar,  aa  to  their 
trufl  bearing  and  results.  The  circumstance* 
however,  attending  them  are  distinguishable 
from  those  of  the  case  now  before  us,  and  they 
certainly  cannot  be  admitted  to  govern  it.  The 
questions  under  our  considerattoDS  are  questions 
of  general  commercial  law,  and  dep^d  upon 
the  construction  of  a  contract  of  insurance, 
which  is  by  no  means  local  in  ita  character,  or 
regulated  by  any  local  policy  or  customs. 
Whatever  respect,  therefore,  the  decisions  of 
State  tribunals  may  have  on  such  a  subject, 
and  they  certainly  are  entitled  to  great  respect, 
they  cannot  conclude  the  judgment  of  this 
court.  On  the  contrary,  we  are  bound  to  in- 
terpret this  instrument  according  to  our  own 
opinion  of  its  true  Intent  and  objects,  aided 
by  all  the  lights  which  can  be  obtained  from 
612*]  all  external  'source*  whatsoever;  and 
if  the  result  to  which  we  have  arrived  diflcrs 
from  that  of  these  learned  State  courts,  we  may 
regret  it,  but  it  cannot  be  permitted  to  altw 
our  judgment. 

The  third  initmctioa  prayed  the  court  to  in- 
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struct  the  jury  that  if  tbs  WaaUngtoa  Insur- 
ance Company  had  notice,  in  fact,  of  the  ex- 
istence of  th*  policy  in  the  American  office, 
that  "wa«,  in  law,  a  compliance  with  the  term* 
of  the  policy.  The  court  refused  to  give  the 
instruction  aa  prayed,  but  Instructed  um  jury 
that,  at  law,  whatever  might  be  th*  caa*  ia 
equity,  mere  parol  notice  of  such  insurance  waa 
not  of  itself  sufficient  to  comply  with  the  rt> 
quirements  of  th*  policy  declared  on;  bnt  that 
necessary,  in  case  of  any  auch  prior 
that  the  same  should  not  only  be  notl* 
the  company,  but  should  be  mentioned 
indorsed  upon  the  policy  j  otherwise  the 
uce  waa  to  be  void  and  of  no  effect.  We 
think  this  inatruction  wa*  perfectly  correct.  It 
merely  expresses  the  very  lanf^uage  and  *en*e 
of  the  stipulation  of  the  policy;  and  it  can 
never  be  properly  said  that  the  stipulation  in 
the  policy  ia  complied  with,  when  there  baa 
been  no  sudi  mention  or  Indorsement  aa  it 
positively  reouires,  and  without  which  it  de- 
clares the  policy  shall  henceforth  be  void  and 
of  no  effect. 

The  fourth  and  last  instruction  given  by  Um 
courts  stands  upon  the  same  eonafderationa  as 
those  already  mentioned;  and  it  would  be  a 
useless  task  to  repeat  them.  If  the  other  in- 
■tructions  given  by  the  court  were  correct.  It 
is  admitted  that  this  cannot  be  deemed  erro- 

Upon  the  whole,  our  opinion  i*  that  the  judg- 
ment of  the  Circuit  Court  ought  to  be  afDnnea 
with  coata. 


BLEAZBR  G&RVBR.  Plaintiff  In  Error,  [•»$ 
JOSEPH  A.  HYDE  et  al^  Defendant*  In  Error. 


r  jury. 


dsmstes  (or  s  Tlolatlon  Of  a  patent 

.  —  .1..  — ..(!„  j|„_    ,p[,j  eharn 

■chu  setts  DjKia  the 

__  .    ot  the  dctendant*; 

. In  tsTor  of  the  delscdsota  en 

the  verdict  ol  tn*  Jnr;  wsa  held  to  be  correct. 


at  the  cErealt  Court  of  11 
(acta  tn  (he  case  was  In  fai 
Id  the  ludsi      ■   ■     


The  plaintiff  in  error  instituted  a  ault  for  the 
recovery   of  damages   for  the  infringement  of 
his  patent  for  an  improvement  in  Uie  use  of 
cotton  gins.    The  Circuit  Oonrt,  on  tlie  verdict 
of  the  jury,  gave  a  judgment  for  the  defend- 
its.     A   bin   of   exceptions  having  been   ten- 
red   by   the   plsintiff   to   the   charge   of   the 
urt,  on  the  facta,  in  favor  of  the  defendant, 
_  ven   by   the  court.     The  plaintiff  prosecuted 
this  writ  of  error. 

The   case    was   submitted   to   the   court,   on 
printed    arguments,    by    Ur.    Dextct    for    tbt 


NoTS. — A*  to  patent  Isw;  for  what  pateala 
grsnirij.  when  diM^lared  void,  etc.  see  notes  to  4 
L.   ed.   U.   8.  4SR. 
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Mr.  Chief  Juatie*  Taney  ddivertd  tli«  oplii- 
lon  of  the  court: 

This  came  ia  brought  here  by  writ  of  error, 
directed  to  the  Grcuit  Court  of  the  United 
SUtea  for  the  District  of  ManachuMtta.  It  is 
ui  action  hj  tin  plaintiS  in  error  agaioat  the 
dafendanta,  to  racoTer  dunagea  for  tlie  infringe- 
■lent  of  ft  patent-right,  obuined  bj  the  plain- 
tiff on  the  16th  of  NoTember,  ISSO.  The  patent 
ia  In  the  nauai  form,  and  the  queaUona  before 
nt  depend  upon  the  construction  of  the  aped' 
llefttion,  which  la  in  the  following  words: 

"Be  It  Imown  that  I,  Bleazer  Carver,  of 
Bridgawater,  in  the  Oounty  of  PlTUiouth  end 
State  of  Maata^ihusetta,  have  luTented  a  eertun 
Improvement  in  the  manner  of  forming  the 
ribe  of  saw  gins,  for  the  ginning  of  cotton  j 
and  I  do  hereby  declare  that  the  following  Is  a 
full  and  exact  description  thereof. 

"In  the  cotton  gin,  aa  heretofore  known  and 
nsed,  the  fibree  of  the  cotton  are  drawn  bv  the 
814*]  teeth  of  eirculftr  saws,  through  *a 
grating  formed  of  a  number  of  parallel  bare, 
or  ribe,  having  spaeee  between  them  sufficient 
to  allow  the  saws  to  pass,  carrying  the  Bbres  of 
the  cotton  with  them  (which  are  then  brushed 
off  bjr  a  revolving  brueh),  but  not  wide  enough 
to  let  the  eeeds,  and  oUier  foreign  eubetanceB 
Bass  through.  Abore  the  saws  Qit  ribe  come 
UI  close  contact,  thus  forming  a  shoulder  at  the 
top  of  the  space  between  them.  Various  forma 
hare  been  given  to  the  ban  or  ribe,  with  a  view 
to  procure  a  free  passage  of  the  cotton;  but 
the  cotton  rin,  aa  heretofore  made,  baa  been 
Klwaya  subject  to  the  inocmvenience  of  the 
grftte  becoming  choked  by  hard  maaaes  of  cot- 
ton and  motes,  or  false  aeeds,  collecting  in  the 
upper  part  of  the  spaces  between  the  nba,  and 
inpeding  the  action  of  the  saws,  and  also  pre- 
venUng  the  massee  of  cotton  which  is  drawn  by 
the  aawB  np  t«  the  too  of  the  ifiaoes,  but  not 
drawn  through  them,  from  rollii^  back  freelv, 
ao  M  to  pass  again  over  the  aawe,  aa  it  ahould 
do. 

"Vj  improvement,  which  I  am  about  to 
deacribe,  is  Intended  to  obviate  those  difficul- 
ties; and  it  consists  In  giving  m.  new  form  to 
the  ribs  composing  the  ^t«.  Instead  of  mak- 
ing the  ribe  of  a  bar  of  iron  of  equal  thicknees 
throughout,  ao  that  the  upper  and  under  sur- 
facea  shall  be  parallel,  I  so  form  the  ril^  tluit 
*t  the  part  where  the  saw*  paas  through,  car- 
lying  the  eott<m  with  them,  the  space,  or  depth 
between  the  upper  and  outer  aunaee,  end  the 
lower,  or  inner  surface,  shall  be  greater  than 
the  tbicknesB  of  the  rib  in  other  parts  has  here- 
tofon  been,  or  needs  to  be,  and  so  great  as  to 
be  equal  to  the  length  of  the  fibre  of  the  cotton 
to  be  ginned,  so  that  the  fibre  shall  be  kept 
extended  between  the  ribe  for  about  its  full 
length,  while  it  Is  drawn  throi^h  them  by  the 
oaws.  This  mill,  of  course,  requires,  either 
that  the  rib  ahould  be  aa  thick  at  that  part  aa 
the  length  of  the  fibre,  or  that  the  rib  ahould 
be  forked,  or  divided,  about  that  part,  so  that 
tbe  upper  or  outer  surface,  and  Me  under,  or 
inner  aurface,  shall  diverge  to  that  distance  of 
each  other,  instead  of  ning  parallel  as  for- 
nwly,  when  the  rib  was  made  of  one  bar  of 
uniform  thickneaa*    This  under,  or  ioAer  lur- 


face,  then  takes  a  new  direction  upwaiJa,  aad 
slopes  towards  the  upper  or  outer  surfaoa,  vatil 
the  two  surfaces  meet  abore  the  periphai;  irf 
the  saw.  This  last-described  part  of  the  under 
surface  Is  fastened  a^nst  the  fnuneworic  of 
the  gin.  The  operation  of  this  improvemait 
is,  that  those  fibres  of  'the  cotton  which  [*Blk 
are  so  firmly  caught  by  the  teeth  of  the  aawe  as 
to  be  disen^med  from  tbe  mass  of  the  cotton  to 
be  ginned,  are  drawn  out  to  tlieir  full  length, 
and  pass  clear  through  the  gtate,  and  aretKcB 
brushed  off  by  tbe  revolving  brush,  while  the 
fibres  that  are  drawn  into  the  grate,  bat  not 
caught  by  the  teeth  of  the  saws  llrmly  enon^ 
to  be  carried  quite  through,  an  diaengaged, 
and  pass  up  to  where  tbe  under  anrfaea  meets 
the  upper  surface,  above  the  sawa,  and  tlBding 
no  obetructlon  there,  paaa  back  out  of  the  grate 
without  choking  it,  and  roll  down  again  with 
the  mass  of  nn^nned  cotton,  and  are  eao^ 
below  by  tbe  saws,  and  carried  up  agmia,  aad 
so  on  uuUl  all  the  fibres  are  drawn  through." 

The  specification  then  proceeds  to  describe 
the  invention  more  particularly,  by  referring  to 
and  explaining  the  drawings  annexed  to  H, 
showing  the  eulvantages  of  his  improvement, 
the  manner  of  arranging  the  riba  m  the  ^a, 
and  the  mode  of  insertiuig  and  fastening  thea 
In  ths  framework.  This  deaerlpUon  eould  net 
be  comprehended  without  an  exact  dnwing; 
not  is  it  necessary,  in  order  to  underatand  ue 
questions  of  law  in  dispute  between  the  par- 
ties. It  is  therefore  omitted.  After  giving  this 
description,  the  spedflcation  states  the  improT*- 
ment,  of  which  the  patentee  claims  to  be  the 
inventor,  aa  follows: 

"Having  thus  described  my  Improved  rib 
and  its  advantages,  t  now  claim,  aa  my  Inven- 
tion, and  desire  to  secure,  by  letters  patent,  tbe 
Increasing  tbe  deptb,  or  space,  between  the 
upper,  or  outer  surface  of  the  rib,  and  the 
lower,  or  iimer  surface  of  it,  at  the  part  where 
the  cotton  is  drawn  through  the  grate,  so  that 
It  shall  be  equal  to  the  length  of  tbe  fibre  of 
the  cotton  to  be  ginner  (whether  this  be  done 

' lat  part,  or  br  a 

r  by  any  other 


iloping  ap  of  the  lower,  or  inner  surface  of  the 
rib,  so  as  to  meet  ths  npper,  or  outer  snrfaw 
above  the  aaws,  leaving,  when  the  rib  is  inserted 
into  the  frame,  no  break  or  shoulder  betwe^ 
the  two  surfaces,  but  a  smooth  and  uuiater- 
rupted  pasaage  u]  '  ~ 
above  described." 

At  tbe  trial  In  the  Circuit  Court,  the  plaintiff 
in  error,  after  having  produced  his  patont  with 
the  schedule  annexed  to  it,  offered  in  evidenee, 
by  the  testimony  of  witnesses  skilled  in  tbe 
*art,    that    the    rib    described    in    the    [*&!« 

iilaintiff's  specification  waa  a  new  and  naefnl 
mprovement;  that  the  fastening  of  the  rib  to 
the  framework  in  %,h»  manner  tbwein  atated 
had  nothing  to  do  with  tbe  ginning,  but  «■• 
only  necessary  to  keep  tbe  rib  firm;  that  tha 
rib  of  tbe  defendants  was  substantially  in  prin- 
ciple like  that  of  the  plaintiff,  and  operated  in 
the  same  manner,  and  produced  the  same  tUttA; 
and  that,  in  their  opinion,  it  differed  from  tbe 
plaintiff's  rib  only  by  taking  away  a  jiart  whidh 
was  wholly  immaterial  in  ue  c^eratioa  of  gin- 

•  1*. 
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the  defendHnts  did  not  Bubfltantiallj  opermte  in 
the  Mm«  manner  with  the  ^Isintin'i,  but  were 
different  in  form  *nd  principle,  and  proceeded 
to  state  the  particulara  in  which  they  difTered; 
and  teatiBed  that  the  defendant's  rit«  were  en- 
tirelj  detached  from  the  brea«t  band,  and  stood 
out  in  front  of  it,  like  the  bar  of  the  "Edenton 
STate,"  which  waa  known  and  in  uae  long  be- 
fore the  plaintilTs;  and  that  the  front  and  back 
surfaces  of  the  defendant*'  ribs  did  not  slope 
and  meet  at  the  upper  end  above  the  saws  aa 
the  plaintiff  described  hia  to  do,  and  waa  not 
•haped  as  the  plaintiff's  waa  exhibited  and  de- 
acribed  in  hia  drawings,  ipeciQcation,  and  claim. 
"Whereupon  the  defendants'  counsel  Insisted 
that  the  ribs  of  the  defendant  were,  according 
to  the  whole  evidence,  aubatantiallf  different 
from  thoae  deacribed  and  claimed  b;  the  plain- 
tiff, not  onlj  because,  aa  the  counsel  alleged,  it 
appeared  bf  the  whole  of  aaid  evidence  that  in 
the  defendants'  said  ribs  no  part  of  the  under 
surface  sloped  upwards,  and  met  the  upper 
•urface  above  the  periphery  of  the  saw,  and 
was  there  fastened  against  the  framework  of 
the  gin;  but,  alao,  in  the  other  particulars 
above  described. 

"But  the  plaintiff's  counsel  insisted  that  said 
ribs  were  eubstautially  alike,  in  all  respects; 
and  that  in  the  rib  of  the  defendants'  the 
under  surface  did,  according  to  said  evidence, 
in  fact,  slope  upwards,  and  meet  the  upper 
■urface  above  the  periphery  of  the  «aw,  but  that 
It  was  not  necessary  to  the  plaintiff's  invention, 
as  described  and  claimed  in  the  said  specifica- 
tion; nor  waa  It  essential  to  the  said  invention, 
in  fact,  that  the  under  surface  of  the  rib  should 
be  fastened  against  the  framework  of  the  gin, 
where  the  two  surfaces  meet,  above  the  peri- 
phery of  the  saw. 

617*]  '"And  the  presiding  judge  who  sat  at 
the  trial  aforesaid,  did  then  and  there  declare 
and  deliver  his  opinion  to  the  jury  aforesaid,  as 
fallows,  via.:  That  to  entitle  the  plaintiff  to 
maintain  the  action  and  issue  aforeaaid,  on  his 
part,  it  waa  necessary  for  the  jury  to  be  satis- 
fied that  the  defendants  had  substantially 
violated  and  infringed  the  patent-right  of  the 
plaintiff,  as  set  forth  and  described  in  his  pat- 
ent. That  if  the  defendants  used  only  auch 
Eart  of  the  said  patented  improvement  as  was 
nown  and  used  before  hia  aupposed  invention, 
It  was  no  violation  or  infringement  thereof; 
that  the  Improvement  of  the  plaintiff,  as  apeci- 
fied  and  summed  by  him,  was  in  the  following 

"I  now  claim  as  my  Invention,  and  desire  to 
secure  by  letters  patent,  the  increasing  the 
depth  or  space  between  the  upper  or  outer  sur- 
face of  the  rib,  and  the  lower  or  inner  surface 
of  it,  at  the  part  where  the  cotton  Is  drawn 
through  the  grate,  so  that  it  shall  be  equal  to 
the  length  of  the  fibre  of  the  cotton  to  be  gin- 
ned (whether  this  be  done  by  making  the  ribs 
thicker  at  that  part,  or  by  a  fork  or  division  of 
the  rib,  or  by  any  other  variation  of  the  partic- 
Dlar  form) ;  and  T  also  claim  aa  part  of  the  same 
improvement,  the  sloping  up  of  the  lower  or 
Inner  surface  of  the  rib,  so  aa  to  meet  the  upper 
or  outer  surface  above  the  saws,  leaving,  when 
the  rib  is  inserted  into  the  frame,  no  m-eak  or 
ihoutder  between  the  two  surfaces,  but 
10  L.  ed. 


tween  the  ribs,  i 

That  the  true  construction  and  interpretation 
of  the  speciHeation  and  summins  is,  that  It 
claims  and  states  aa  a  substantial  part  of  the 
improvement,  not  only  the  increasing  the 
depth  or  space  between  the  upper  or  outer  sur- 
face of  the  rib,  and  the  lower  or  inner  surface 
thereof,  at  the  part  where  the  cotton  is  drawn 
through  the  grate,  so  that  it  shall  be  equal  to 
the  length  of  the  fibre  of  the  cotton  to  be  gin- 
ned In  the  manner  above  stated,  but  it  also 
clalma  and  states  as  a  substantial  part  of  the 
aame  improvement,  the  sloping  up  of  the  lower 
and  inner  surface  of  the  rio,  so  aa  to  meet  the 
upper  or  outer  surface  above  the  saws,  leaving, 
when  the  rib  is  inserted  in  the  framework,  no 
break  or  shoulder  between  the  two  surfaces,  but 
a  smooth  and  uninterrupted  passage  upwarda 
between  the  ribs,  as  described  in  the  samssped- 
fication;  and  that  thereby  the  ftdng  or  fasten- 
ing of  'the  ribs  against  the  framework  [*61B 
in  the  manner  stated  fn  the  specification  is 
made  by  the  patentee  a  substantial  part  of  the 
said  improvement;  so  that  if  the  defendants  do 
not  fix  or  fasten  the  ribs  o(  their  machine 
against  the  framework  in  the  manner  stated  in 
the  specification,  either  at  all  or  subatantially 
in  the  same  manner  as  the  patentee,  or  fix  or 
fasten  It  onl^  In  a  manner  known  and  used  be- 
fore the  plaintiff's  aupposed  invention,  the  de- 
fendanta  are  not  guilty  of  any  violation  or  in< 
fringement  of  the  plaintiff's  patent,  as  stated  in 
the  declaration;  and  with  this  declaration  the 
said  preaiding  judge  left  the  said  cause  to  tha 
jury,  who  thereupon  then  and  thera  returned  a 
verdict  for  the  defendants. 

It  will  be  seen  by  this  statement  that  the 
question  of  law  presented  by  the  exception  is  a 
very  narrow  one,  and  depends  altogether  on  the 
construction  of  the  specification.  And  it  is  diffi- 
cult to  make  it  understood  without  the  aid  of 
the  drawing  or  model. 

The  plaintiff  considers  the  invention  secured 
by  the  patent  to  consist  of  the  rib  only — and  of 
that  purt  of  the  rib  which  by  ita  form  increases 
the  depth  between  its  upper  or  outer  surface, 
and  the  lower  or  inner  one,  at  the  place  where 
the  cotton  is  drawn  through  the  grate.  He  In- 
sists that  the  sloping  up  of  the  rib,  so  as  to 
meet  the  upper  or  outer  surface  of  the  saw  aa 
well  as  the  manner  of  fastening  it  against  the 
framework  of  the  gin,  as  mentioned  in  his 
specification,  are  not  substantial  or  essential 
parts  of  his  invention. 

The  question  is,  whether  they  are  claimed  as 
auch  by  hia  patent.  The  Circuit  Court  held 
that  they  were  ao  claimed;  and  we  think  the 
opinion  was  clearly  right.  They  are  expressly 
stated  by  the  patentee  to  be  a  part  of  the  Im- 
provement for  which  he  aaks  a  patent,  and  he 
describes  particularly  the  smooth  and  uninter- 
rupted passage  upward  between  the  ribs,  leav- 
ing no  break  or  shoulder  between  the  two  sur- 
faces, when  the  ribs  were  inserted  in  the  frame, 
as  one  of  the  advantages  resulting  from  his  im- 
provement. And  this  smooth  and  uninterrupted 
surface  must  necessarily  depend  not  merely  on 
the  form  of  the  rib,  but  also  in  the  manner  In 
which  it  ia  connected  with  the  framework. 

'The  rib  in  question  is  not  an  inven-  [*B10 
tlon  to  be  used  by  itself,  but  an  improvement 
upon  that  portion  of  the  cottoa  ri.«,-,  wcA.  ^»  ^a 


m  Suranu  CodMT  at  tam  Umrte  Btatm.  UM 

ba  used  In  MmMetlm  with  othar  part*  of  ft  ma-    tb*  dtfniduti,  and  •Iloved  br  tha  conrt.    l.iaH 
■  long  time.    Tliera  must,  therefore,  be  lome    and  ih*  rraidu*  of  ilicm,  mrufQui 


othar  n.achi.ery:  «d  the  effeet  produced  by  th.  S-','rt!"'T£S"r;Srt':t.;;^aTbralS»S%?°.r5: 
rib  neceuaril7  depends  in  a  great  degree  upon  ■ppeEtanu.  A  matloD  wu  mad*  to  dlamln  U« 
tb*  mod*  tn  which  It  ia  uranged  and  connected    appeal,  ror  IrreEnlarltjr  and  want  of  JartadktlDa, 

'??'  "i"'i::^ ','?  "li'  '*'?  ,"'•  "■•„""■  sift'K!''.*"  "T'S'xssss'S'tiSi 

dun*.    Ha  nrndnea  the  nioda  and  claims  It  a«    tb?  appemi, 

put  of  Ilia  uiTention.    According  to  Ua  state-        The  proper  rale  In  caae*  ol  tlili  aort,  whera  thaca 

nwnt  Ma  iraprovainent  consisted  In  the  lonn  of  !"Z'l''".'ffS.^*ii^h°."l  ■t^K!  ^ili'",*.. 111^^*5 

,,        ,,    _- ,  \_  ,               J  »t     J  _*L  I.  i _  AL  ranoanta   sffectco   bj   a  Joint  oecrea    (altboDcb  U 

the  nb  which  increased  the  depth  between  the  maj  ba  otberwlsa,  wbara  the  drreadanta  ban  Kp- 

upper  and  lower  iurfaee,  m  the  part  where  the  Brnta  and  dlatinct  iDlereats.  and  (be  ieent  la  wr- 

cotton  i*  drawn  through  the  grate,  In  tha  slop  tr«'i 'jL^  ,^"'^,  .^"Ti'T,  '^"' ,','i'  '„'™h,l  ^ 

,  a     _     1  ^  _  A  _*  Joined  In  tha  spp'^l :  and  If  anr  of  tbern  renae  ac 

ing  up  so  as  to  meet  the  upper  or  outer  surface  decline,  upon  notlca  snd  proceaa  (In  the  nature  of  a 

above  the  taws,  and  in  the  smooth  and  unin-  aunimona,  and  KTerBnee  la  a  writ  of  error)  lo  be 

twmpted  pMsage  produced  by  the  manner  In  '■■"«",  '^L^hr.  Vjl.'"^Vw^?;.5?r'.'h„.!?,i'£: 

-,  T,.      •          **     •.    -       ,.t   A.      -     mu  appesi,  Eben  tbat  the  other  arivnoants  aboaM  h 

which  it  waa  connected  with  the  frame.    These  at  llbertr  to  pioaecute  the  appeal  for  tbemaetra 

three  thing*  he  repreeeut*  aa  conatituting  his  and  upon  their  own  arcouut :  and  the  appeal  as  la 

improvemoit,  and   they    are   all   combined   to-  Vil"*'*r,iS  ^^»°SJ:,^  li  ^  n.^'*^JSi^ 

gatlier  in  hia  ipedflcation   and  elaim.  making  ^'^Si  Si.S.t.2       ^        «■  t,  tbem  b.  procaeM 
tt^ethw  one  InrentiOQ  to  be  lued  in  connection 
with  the  other  and  old  machinery  of  the  cotti 

ffin.    And  the  drawing  which  accompanies  k  __  _..  _. _.. 

patent  showa  the  manner  in  which  the  rib  Is  Mr.  Daries,  for  the  appellee,  moved  to  d 

■loped  and  arranged  with  the  saw  and  annexed  miss  the  appeal.    He  stated  that  the  t^eal  haa 

to  the  framework,  in  order  to  attain  the  object  been  actually  entered  in  the  Circuit  Oourt,  li 

nS  the  invention.  the  namea  of  the  appellant*  mentioned  on  tha 

Now,  the  end  to  ba  accomplished  la  not  the  record;  but  that  there  were  other  defendants  in 

subject  of  a  patent.    The  invention  consists  in  the  Circuit  Court,  sgainst  whom  tha  decree  had 

tb*  n*w  and  useful  means  of  obtaining  it.    And  been  rendered,  who  had  not  joined  in  the  ap- 

If  tha  defendant  had  by  a  rib  of  a  aubstantially  peal,  not  having  bad  any  regular  notice  of  such 

dUFereut  form,  or  differently  arranged  with  the  appeaL     They  were  Haye*,  Oouch,  and  Wtat- 

■aw,  or  not  fastened  at  all  to  tha  frame,  made  cott. 

an  Improvement  which  more  effectually  aecured  Of  the  above-named  appellants,  Jame*  Todd 

the  object  intended  to  be  accomplished  by  the  alone  enter*  hi*  appearance  here,  by  his  counsel, 

C~  intiff's  patent,  it  would  be  difTicult  to  main-  Francis  0.  J.  Smith,  Esq.,  who  now  bring*  vf 
n  that  it  could  not  be  lawfully  tued,  because  the  record,  and  propose*  to  prosecute  the  sp- 
it produced  the  same  result  with  the  plaintiff's  peal  on  behalf  of  Todd  in  tni*  court,  ain^j. 
Invention.  without  any  of  the  rest;  'whose  names,  [*51t 
Tha  uaefulneaa  of  the  rib  depends  altogether,  however  (appearing  in  tha  record  as  sppellanti], 
a*  described  in  the  apeelUcation,  upon  the  man-  are  extended  on  the  docket  by  the  clerk, 
ner  of  ita  connection  with  the  penpherv  of  the  The  counsel  for  Todd,  by  writing  Qled  in  thi 
saw,  and  with  the  framework.  And  If,  there-  case  here,  February  ISth,  disclaims  and  dii- 
fore,  a*  wa*  said  by  the  (3rcuit  Court,  the  rib  avow*  any  and  all  appearnnce  for  either  of  th« 
mad*  by  the  defendant  waa  not  fastened  at  all  other  defendants,  named  as  appellants. 
to  the  framework,  or  in  a  manner  substantially  The  other  defendants  who  joined  in  tha  ap 
different  from  the  plaintiff'a  or  in  a  manner  peal  have  subsequently  abandoned  any  fuithet 
known  and  used  before  the  plaintiff's  invention,  prosecution  of  it;  and  have  given  notice  to  tha 
KXO*]  it  was  no  infringement  *of  hi*  patent,  complainant's  counsel  to  that  effect,  submitUng 
And  whether  the  manner  vra*  the  same  in  sub-  to  the  decree,  snd  some  of  them  offering  to  pay 
stance  or  not,  wa*  a  question  of  fact  for  the  their  respective  amounts,  according  to  the  de. 
jury,  and  a*  they  found  for  the  defendant,  we  cree  of  the  Circuit  Court;  the  laat  notice  by 
must  asBume  that  It  was  substantially  different,  the  Mitchell*  being  dated  January  2Stfa,  lS4Z,ai 
The  judgment  of  the  Circuit  Court  ii  there-  which  time  the  appeal  here  had  not  been  m- 
fora  afilnaad.  tered,  nor  the  record  filed. 

Mr.   Smith,   for  the  appellant,  Jamea  Todd, 

I  opposed  the  motion. 

The  only  party   here  actually    interested  b 

ili'I     VAMES     TODD,     Thomas     Warren,  ^^'  "ppe*!  is  Mr,  Todd.    Although  he  had  been 

Tristram    0.    Mitchell,    William    C.    Mitchell,  <>"'?  »»  ■»«"*  '"  the  transaction  out  of  wUA 

and  Woodbury  Storer,  Administrator  of  Israel  the  controveray  involved  in  this  suit  arose,  tht 

Waterhouae,    Deceased,  decree   of   the   Circiiit    Court    affeoted    him  u 

principal,  and   subj*ected   him    to    the   paymeat 

of  a  considerable  sum  of  money.       It   was  t* 

controvert  this  claim  that  the  appeal  had  bea 

prosecuted.    If  others  who  had  been  appellaoti 

Nora.— That 
can  ba  beard  o: 


Aa  to  parties  neceaaarv  In  eaultr.  aea  a 
appellants     4  L.  ad.  C.  8.  S4S :  G  L.  ed.  tl.  B.  07. 
e  decree  of  As  (a  who  sre  neresaary  parttea  jn  em>r,^ 


Itotlon  to  dlamla*  an   appeal.     _,, ._.  _.  _. _.  _. 

ware  the  orfclnal  defendants.    After  tbe  decree  of  As  la  who  sre  neresaarT  partlea  tn  emr.jaBM 

the  CInaU  Coart,  an  appeal  was  clalmeA  ^sil  toBL.ed.II.  8.  T27.                     " ,  ,,  , , .  rT 

tOS4  >, --'O^^jB^t,! 


li*                                         IGou  R  u.  T.  Biowii  ar  u.  m 

had  withdrawn  thdr  appeal,  or  If  mom  of  them  than  ]■  no  pretanae  ta  aaf  that  uj  praotleal 

tU  aot  enter  an  appeal,  Uie  party  vrbo  now  inconvenience  can  oocnr  from  Todd's  now  proa- 

aaha  to  maintain  it  ahonld  not  be  injured  by  ecnting  it  alone,  and   linoa  the  other  defend- 

tlH  condition  of  the  eaae.  anta  luve  alt  had  notice  and  declined  to  inter- 
fere, and  are  content  to  abide  by  the  original 

Ur.  Juatica  Story  delivered  tha  opinion  of  decree. 

the  eoDrt:  In  the  eaae  of  Coxe  and  Dick  v.  The  United 

This  is  an  appeal  from  the  decree  of  the  States,  B  Peters,  172,  no  doubt  was  entertained 
Circuit  Court  for  the  District  of  Maine,  in  a  by  this  court  that  a  writ  of  error  miDht  be  en- 
suit  In  equitv,  In  which  the  appellants  were  tertained  *by  the  defendants  severally,  [*G94 
the  original  defendants.  After  the  decree  was  where  the  judgment  operated  under  the  lawa 
made,  an  appeal  was  claimed  by  all  the  defend-  of  Louisiana  aa  a  several  as  well  as  joint  judg- 
ants,  and  allowed  by  the  court.  A  part  of  the  ment,  although  they  might  have  unit«d  in  the 
defendants,  who  originally  claimed  the  appeal,  writ  of  error;  and  if  any  one  chose  not  to  pros- 
before  any  further  proceedings,  abandoned  ecute  it,  the  othera  might,  upon  a  summons 
their  appeal;  and  the  residue  of  them,  except-  and  severance,  proceed  alone. 
Ing  Todd,  have,  since  the  session  of  this  court,  The  ease  of  Owinga  v.  Kincannon,  7  Petei^ 
alwndaned  their  appeal,  and  Todd  only  has  3QQ,  teems  to  have  been  misunderstood  at  tha 
entered  his  appearance.  But  the  record  stands  bar.  The  objection  in  that  case  wis  not  that 
In  the  names  of  all  the  defendants  as  parties  ap-  one  or  more  of  the  defendants  might  not  pursua 
pellant.  Under  these  circumstances,  the  counsel  an  appeal  for  their  own  interest,  if  the  others 
for  the  appellee  has  moved  the  court  to  dismiss  refused  to  join  in  it  upon  due  notice,  and  process 
the  appeal  for  irregularity  and  want  of  juris-  for  that  purpose  from  the  Circuit  Court;  but 
diction,  upon  the  ground  that  it  cannot  be  that  it  did  not  appear  that  all  the  defendanta 
maintained  on  behalf  of  Todd  alone.  were  not  ready  and  willing  to  Join  in  the  ap- 

There   is  no   doubt   that   the   appeal   having  peal,  and  that  the  appeal  was  brought  by  some 

BSS*]   been  deserted  by  all   'the  original  de-  of  the  appellants  without  giving  the  others  an 

fendants   except   Todd,   it   must   be   <Usmissed  opportunity  of  joining  in  it,  for  the  protection 

with  costs  aa  to  them.     But  as  to  Todd  very  of  their  own  interest,  not  only  against  the  ap- 

difTcrent  considerations  must  arise.      He  seeks  pellee,  hot  against  the  appellants,  as  their  owm 

to  reverse  the  decree  in  the  court  below,  as  er-  interests  might  be  distinct  from,  or  even  ad> 

roneous  in  regard  to  himself;  and  the  question  verse  to,  that   of  the  appellants;   and  It  was 

ie,  whether  he  is  not  entitled  to  maintain  the  right   and  proper  that  all   the  parties   should 

appeal  separately,  for  his  own  interest,  although  have   an   opportunity  of  appearing  before  the 

tt  is  deserted  bv  all  the  other  defendanta.    We  court,  so  that  one  final  decree,  binding  upon  all 

think  that  he  Is,  otherwise  an  Irreparable  in-  the  parties   having  a  common  interest,  might 

jury  might  be  inflicted  upon  htm  by  an  er<  be  pronounced. 

roneous  decree,   for  which  the  law  would  not  Upon  the  whole,  therefore,  our  opinion  is  that 

afford   him   any   redress.     The   decree   in   this  the  appeal  must  be  dismissed  with  costs  against 

case  is  in   fact  against   hira  as  principal,  and  all  the  defendants  except  Todd,  and  as  to  him 

against  the  other  defendants  In  aid  of  him,  for  it   is   to   be   retained   for  a  hearing  upon   the 
distinct   portions   of   the   purehase    money    r* 


by  T( 
The  d 


e  decree  may  be  entirely  right  in  regard  to  , 
the  other  defendants,   and  yet  it   may   be   er- 
roneous as  to  Todd,     He  has,  or  at  least  may 

have,  a  distinct  and  independent  interest  in  the  ^ 
controversy  in  respect  to  which  he  it  --•"'-'  •- 
be  heard  in  this  court- 

The  proper  rule  in  cases  of  this  sort,  where  „  .       . 

there  are  various  defendanta,  s«ems  to  be  that  ""*  ™  • 
all   the  defendants   affected   by   a  joint  decree 

(although  It  may  be  otherwise,  where  the  de         „_     „  „  . 

fendants  have  separate  and  distinct  Interests.  wrU^'f  erJ^IS  li°°8upr*m  ° Cou"  S  a  8Ute"  iJ 

and  the  decree  is  several,  and  does  not  jointly  vblcti  the  judgment  of  (br  court  was  not.  DcceaiaT- 

affect  all),  should  be  joined  in  the  appeal;  and  l>T.  E<'en  on  a  point  which  was  presented  In  ths 

if  anv  of  thpm   rpfimD  nr  rlivtina    KiJin    nnttn*  "■*  Involving   the  const  Hut  loo  alltj   ot  an   acl  ol 

II  any  ol   them  reluse  or  decline,  upon  notice  „,j  uglslatore  at  the  State  of  lIIInolB  a«a«rl«I  te 

and  process  (in  the  nature  of  a  summons  and  rlolate  a  eontracr 

severance  in  a  writ  of  error)  to  be  isaued  in  the        1^*  Snpreme  Court  will  not,  when  requeated  br 

court  below,  to  become  parties  to  the  appeal,  S%7a"^'Ti5w?h'lt  b«  SSt'lnrllSfc""  IS  JfSS 

then  that  the   other   defendants   should  be  at  or  rererse  the  jodKinent  of  the  court  from  whleb 

liberty  to  prosecute  the  appeal  for  themselves  the  aame  his  h«n  bronght  by  a  writ  ot  error  to  a 

and  upon  their  own  account;   and  the  appeal  ?i^'^i2^r\,""'°,'KJ°V™.''-.**ln?',.l5  S!-'^ 

.;,_...  ■  I     I     a        .    ,  and  deelae  upon  them.     Cossent  will  not  give  Jo- 

aa  to  the  others  be  pronounced  to  be  deserted,  rlsdlctlon.    When  the  act  of  Contreaa  has  ao  care- 

and  the  decree  of  the  court  below  as  to  them  tnllr  and  eantlouslr  restricted  the  lorladkllan  con- 

h>  nnvDoHail   tn   anil  B-wmmitiJt       In   th>  ni-uant  ferred  upon  this  court,  over  Ihc  JuoKmeDtB  and  de- 

De  proceeded  in  and  executed.     In  the  present  ^^,  ^ftj-^,.  g,,,^  tribunals,  the  court  will  not  •«- 

case   what  has  occurred  is  equivalent  to  such  erelse  Jurisdiction  In  i  dllTereDt  spirit, 
proceedings.      All    the    defendants     originally 

claimed  an  appeal;  some  of  them  have  declined  T  :^  error  to  the  Supreme  Court  of  the  Stat*  «< 

to  pursue  it  at  all;  others  have  deserted  it  since  1   Illinois. 

it  waa  pending  In  this  court;   and,  therefore.       The  plaintiffs  in  error  instituted- a  auitJli  tha 
10  li.  eid.  M),\^.OOgi%%V 


nt  BDnau  Coun  or  tbc  Uritd  BiAtam.  Ull 

Omit  Oonrt  of  tke  SUIa  «f  Dllnol*,  eUIming,  to  bo  nimi  ben  are,  lit  Whetber  tbc  Aet  ol 

by  ■  biU  filed  in  tb«t  court  to  hold  under  u  Auemblr  of  1619  wm  not  ft  contract  wltb  Um 

act  of  the  Leglalatun  of  DlinoU,  an  cKclutive  uld  Wiggins,  hii   beira  and   uaigna;    and,  U 

lii^t  to  erect  a  ferrj  on  the  HiisiHippl  Biver,  Whether  the  Act  of  ISS9  doee  not  impair  tte 


fram  land  owned  by  them,  in  the  city  of  St. 

Louia,  MIsioiiTi.     The  defendants  in   the  lult  Theee  point*  an  not  directly  atated  [*5ST 

denied  tlie  ri^t  thus  let  np,  and  claimed  the  In  the  pleadinga,  nor  an  they  noticed  in  tba 

ri^t  to  aet  up  another  ferry,  from  minoit  to  decree  of  the  Cireult  or  Supreme  Court  of  tba 

St.  Louii,  nnder  other  act*  of  tbe  Legislature  State.    Yet  If  it  appeared  from  the  Ull  that  tb* 

of  niinoft.    Tbe  eaa«  waa,  after  a  decree  of  the  court  could  not  ban  lustained  the  demumr 

Qmiit  Court  la  favor  of  the  dofendanti,  car-  without  considering  and  deciding  these  pMnts; 

lied  b;  the  plaintiff  by  appeal  to  the  Supreme  if  they  wen  necessarily  involTea  intbededsioa 

Court  of  tbe  State,  when  the  judgment  In  favor  of  the  case,  as  preeented  by  tbe  Ull  and  dennr- 

of  tbe  defendants  was  affirmed.    The  plaintiffs  rer,  this  court  would  have  jurisdiction  upon 

prOBecutod  this  writ  of  error,  on  the  ground  the  writ  of  error,  although  they  an  not  cz- 

that    tbe    aet    of    tbe    Leglalature    of    Illinois,  pressly  atated  in  Uie  decreea  to  hare  been  raissd 

passed  subsequent  to  the  act  wUch  had  author-  and  decided. 

Ued  the  plaintiff*  to  erect  tbeir  ferry,  was  a  It  is  unneeeesary  for  the  purpose*  of  this 

TloUtlon  of  the  contract  made  with  u*  plain-  opinion  to  state  the  contents  of  the  biU.    In- 

tiffs  by  tbe  aet  of  Assembly.  deed,  aa  concern*   the   question   befora   us,  it 

Tbe  decision  of  tbe  Supreme   Court  of  D-  could  not  well  be  understood  without  givinf 

Unois,  which  was  in  favor  of  tbe  defendants,  the  whole  bill  In  it*  own  words.    It  is  sufficient 

was  siveit  upon  other  questions  presented  in  the  to  say  that  we  liave  carefully  examined  it,  and 

ease,  oeeides  the  qucatlons  on  tbe  contract  made  an   satisfied   that   the   points   propo*ed   to  be 

\)j  the  first  act  of  tbe  Aiaembly  of  Illinoi*.  r&i*ed  here,  were  not  necessarily  involved  in  the 

Tbe  eounael  for  tbe  plalntiHa  iu  error  pro-  judgment  given  by  the  State  court.  On  the  eon- 

■!•*]  poiwd  to  the  court  'that  a  decision  upon  trar^,  we  think  it  may  have  c 

tbe  whole  mnita  of  the  ease  should  be  made,   r' "— *■  "■-  ■* "■' 

although  It  might  be  eoneidered  that  the  court    i   .     .    .    ^_ , _.   ___   

had  jurisdiction  of  the  case  on  the  vrrit  of  er-  framed   a*   to  requln  a  deeiaion   npoa   tbes* 

rOf;  the  questions  in  the  case  being  of  great  questions. 

ImpoitanM,  and  the  parties  being  willing  and  It  is  true  that  tbe  plaintifTs  and  defendant* 

deairous  to  have  them  decided  by  this  court.  in  error  have  both  waived  all  objectlona  to  ja- 

Tlie  ease  waa  argued  by  Mr.  Bogy  and  lb.  riadiction,  and  have  presaed  the  court  for  a  de- 

Jones  for  tbe  plaintiffs  In  error,  and  by  Mr.  daion  on  the  principal  points.    But  consent  will 

Kay  and  Mr.  Keynold*  for  the  defendants.  not  give  iurisdiction.    And  we  have  heretofon^ 

on  several  occasions,  said,  that  when  tbe  set  of 

Hr.  Chief  Ju*tic«  Taaaj  delivered  tbe  opin-  Congress  bas  so  canfully  and  cautiously  re- 
Ion  ol  the  eourt:  stricted    the   jurisdiction    conferred    upon   tbii 

Thla  esse  la  brought  hen  by  writ  of  error  to  court,  over  the  judgments  and  decree*  of  Uu 

tbe  Supreme  Court  of  Illinoi*  under  tbe  2Gth  state  tribunals,  it  would  ill  become  the  court 

•ection  of  the  Act  of  1789.  to  exercise  It  in  a  diffennt  spirit.    And  it  c(f- 

it  appears  that  the  Legislature  of  niinoia,  by  tainly  could  not  be  justiHed  in  expressing  is 

a  law  passed  March  S,  181B,  granted  to  a  cer-  opinion  favorable  or  unfavorable  aa  to  the  eor- 

taln  S.  Wiggins,  his  heirs  and  asaigns,  the  right  rectnesa   of  this  decree,   when   It   baa  not  tlie 

to  establlah  a  ferry,  upon  Ua  own  lands,  serosa  power  to  affirm  or  reverse  it. 

the  Miaaissippl,  near  toe  town  of  Illinois.  Tbe  writ  of  error  must  thenfon  be  dismiaasd. 

Bv  a  subsequent  Aet  of  March  2,  1S3S,  the 

Legislature  of  lillnols  granted  to  the  County  of  

St.  Clair,  in  that  State,  and  to  certain  commis-  " 
sloners  In  behalf  of  the  county,  the  right  to  lo- 
cate a  road  and  ferry  landing  between  Caholde  "JOSHUA  HAURAN,  Plaintiff  In  Error,  ["(»• 
Creek  and  the  MiasiBBippi  River,  opposite  to  St.  ,_ 
Louia.     And   the   commiaBioner*   appointed   by 
thla  law  proceeded  to  lay  out  the  road  and  es- 

Ublish  the  landing  on  certain  lands  which  be-    -„.,„,.,„  „,  .  .  „_,  „, >_    ._ij 

longed  to  the  plaiStiffs  In  emr;  and  to  which,  ConstructlOB  of  a  letter  of  guaranty-evldeoei 

.     °      .  _         ^          .   _    n.._  ■ I J  A-*i^  A-^^  —.practice. 

_,        ,  ,  ,13     .       .1.  _     Ai  J  II.  I  In  th*  conBtractlon  or  all  written   iDstrvDati. 

The  plaintiff*  in  error  thereupon  filed  their    to  ssccrtalD   tba   lnI»ntlon  of   the    paraea  1»  iki 
Ull  in  the  Circuit  Court  of  the  State,  praying    pnt  object  ar  the  court,  and   this    la  mpmUUt 

that  the  County  of  St.  Oalr  and  the  said  com-    ^'c^J?,''^]?^.?^^^^^?^!*^-..*^^, 

,    .              I.     u  i_        ]  .     J  r         «...  OebeTally.  all  iDstniments  or  anretrahlp  art  eoa- 

miasionera  should  be  enjoined  from  further  pro-  atrued  atrlctlr  u  mere  DWiifni  of  lesal  riflit.  TW 

ceedinga  under  the  act  of  Assembly  last  above  rule  la  otherwiM  where  tbcj  are  reonded  oa  a  nl- 

mentioned.     The  respondent*,  the   present  de-    natila  consMenitlon. 

fendants  In  error,  appeared  snd  demurred  gen-  Nora. — Aa  to  luarantlta.  contlnnlni  and  otte, 

erally  to  the  hillj  and  upon  final  henrine  of  the    and    conitnictloo    o(,   see   note   to    Dto "  - 

cause,  the  demurrer  waa  sustained  by  the  Cir-  JJ^'^'^J^V.  ^"p*  t  (M "  """    """•   ' 

Wiit  Court  and  the  bill  diamiased.    From  thia  de-  coDatmctlae  of  jraaraotiea. 

eiaion  tbe  complainanta  appealed  to  the  Supreme  a  guarantj  ahould  recelva  a  fair  and  leasoutik 

Court  of  the  State  where  the  decree  of  the  Cir-  ls'/1S«™i°"Dt'waV  fca'iSwl'  ind'rt^e'^uiJSJS'tl 

eidt  Court  was  affirmed.    The  points  proposed  irblch  It  Is  t*  b*  •ppllcd;  'net  wltk   a  toctaikaJ 

test  PeMn  It. 


EDWARD  BULLD6,  Defendant  in  1 


I9«S 


llAomur  T.  Buixoa. 


IN  error  t»  tbt  ChcDit  Omrt  «f  tbo  United 
SUtM  for  the  district  of  Rhode  Talaod. 

The  c»se,  u  stated  in  the  opinion  of  the 
Mart,  is  aa  follow*: 

"The  defenduit  In  error  and  Joshua  Mauran, 
Jna.,  of  the  eit^  of  New  York,  on  the  8th  of 
September,  1830,  entered  into  article*  of  co- 
partnerabip  in  the  trade  and  business  of  general 
•hipping  merchants,  and  of  buying  and  aelUng 
merciiandiie  on  their  own  account,  and  also  on 
commission  for  the  account  of  other*,  which 
wai  ta  continae  three  ^ear*.    Mauran  agreed  to 

Eay  into  the  firm  as  capilal  stock  aueh  sum*  as 
•  ehould  be  able  to  realise  on  closing  the  busi- 
ness of  merchandiaing  in  which  he  had  been 
engaged.  Bullu*  agreed  to  pay  a  sum  of  from 
tneatf-eight  thousand  to  thirty  thousand  dol- 
lars in  caah. 

"And  it  wa*  stipulated  that  Mauran  should 
not  withdraw  from  the  concern  more  than  two 
thousand  dollars  per  annum,  nor  Bullu*  more 
than  three  thousand,  unless  hj  consent  of  the 
eopartnera  in  writing,  Mauran  covenanted  that 
within  a  reasonable  time  he  would  pav  the 
debts  owing  by  him,  out  of  hi*  prirata  fund*; 
and  that  on  or  before  the  8th  of  September  in- 
stant, he  would  give  to  Bullu*  satisfactory  se- 
curity for  the  performance  of  thi*  covenant. 

"On  the  Bth  of  September,  1830,  the  defend- 
ant below  wrote  to  Bullus  the  following  letter: 
•Mr.  Edward  Bullu*,— Dear  Sir,— A*  you  are 
about  to  form  a  connection  in  the  mercantile 
business  in  the  city  of  Kew  York  with  my  son, 
Joshua  Mauran,  Jun.,  under  the,  Ann  of  Man- 
ran  A,  Bullu*.  And,  as  the  said  J.  Mauran, 
S29*}  *Jun.,  having  been,  and  i*  at  thi*  time 

Erosecuting  mercantile  busines*  in  that  city,  on 
is  own  account:  now,  therefore,  in  eon*idera- 
tion  of  the  same  and  at  the  reauest  of  Joshua 
Mauran,  Jun.,  I  hereby  agree  to  near  you  harm- 
lees  in  regard  to  the  clo^ng  up  and  settlement 
of  the  said  Joshua  Manran,  Jun.'*  former  busi- 
er bu*ine8*  oi  aaid  Joshua  Mauran,  Jun.,  ete. 
Signed,  Joshua  Mauran.' 

"The  action  wa*  brought  bj  Bullu*  on  thi* 
guarantee.  On  the  trial  an  account  against  the 
old  concern  of  Joshua  Mauran,  Jun.,  with  the 
firm  of  Mauran  k  Bullus,  was  given  in  evi- 
denne,  from  which  it  appeared  that  the  old  con- 
cern was  indebted  to  the  new  the  sum  of  Ave 
thousand  four  hundred  and  three  dollar*  and 
aeventy-flve  cent*.  And  it  wa*  proved  by 
Joshua  Mauran,  Jun.,  that  the  partnership  eim- 
tinued  until  August,  1839,  when  the  firm  failed,  i 


That  Bullu  B^d  Mo  tke  rwiaerdilp  ito* 


father,  the  defendant,  '         

whom  he  conversed  relative  to  the  temu  of  tht 
partnership.  That  he  *faowed  hi*  father  the 
articlea,  or  the  minutes  from  which  they  were 
drawn,  and  is  satisfied  that  the  DondlUons  were 
fully  known  to  him.     But  the  witneaa  itated 


the  debts  owing  by  the  wltneM. 

"The  witneaa  stated  that  certain  loan*  were 
made  by  the  firm  to  him  In  anticipation  of  the 
receipts  from  the  old  concern,  which  wen 
charged.  After  the  completion  of  the  articles  of 
copartnership,  the  witness  delivered  to  hi*  father 
a  paper  drawn  by  the  attorney  who  drew  the 
articles,  for  bis  father's  signatnre,  and  that  Ul 
father  did  not  sign  the  paper,  but  after  his  re> 
turn  to  Providence  sent  the  letter  of  guaranty. 
Many  of  the  debt*  of  hi*  old  eoncem,  the  wlc- 
n«*i  stated,  became  dne  before  iiifBcient  funds 
oonld  be  collected  from  the  same  to  meet  them, 
and  these  debta  were  paid  by  the  Arm.  That 
this  was  a  mode  of  *ettlement  of  the  aoeoimt* 
of  the  old  concern  not  originally  contemplated. 
Hi*  father  often  Inquired  what  the  deffdeney 
of  the  old  concern  would  amount  to,  but  he  did 
not  know,  to  the  knowledn  of  the  witneaa, 
that  the  old  concern  wa*  indebted  to  the  firm. 

•"That  the  firm,  on  their  failure,  as-  ['Hit 
signed  all  their  property  and  estate  to  ^lllam 
D.  Robinson,  Including  the  debt*  of  the  old 
eoncem,  which  amounted  to  the  sum  of  twelve 
thousand  fonr  hundred  and  eighteen  dollars  and 
nlnety-flve  cent*.  These  debts  were  credited 
to  the  stock  of  Joshua  Mauran,  Jun.,  and  at 
the  time  they  were  all,  except  one  of  Qeorgt 
Bueklin,  of  about  eighteen  hundred  dollar*, 
considered  bad;  and  that  one  had  been releaaed, 
though  the  witness  considered  him  bound  In 
honor  to  pay  it.  Yariou*  aeoounta  between 
the  firm  and  Joshua  Mauran,  Junior  and  aenlor. 
and   other   persons,    were   given   in   evidence. 

"The  defendant  Introduced  hi*  son  Suchet 
Mauran  as  a  vrltneas,  who  *tated  that  hia  father 
brought  with  him  on  hi*  return  from  New 
York,  about  the  8th  of  September,  1830,  a  bond, 
binding  him  topay  the  debts  of  Joshua  Maoran. 
Jun.  It  wa*  under  seal,  and  the  witnesa  read 
it;  and  it  was,  a*  he  believes,  in  the  hand- 
writing of  Mr.  Bonney,  of  the  city  of  New 
York,  who  wrote  the  uticlee  of  copartnership. 


Ble«t;  wblcb  would  detest  the  tntentlini  of  the jwr- 
tles,  and  mdpr  thrm  aniafe  te  rtly  upon.  Ilsw- 
renee  v.  McCalmost.  2  Bow.  430 ;  Cee  v.  Dick,  10 
Pet.  482 ;  Bell  r.  Bnitn  1  Haw.  109 :  IT  Pet-  ISl. 
The  guersntor  may  be  held.  altboDcb  no  suit 
could  be  nmlmslned  npoD  tbe  orljilDa]  debt;  and 
sueb  ^srantf  mar  have  been  required  (or  the 
verr  reason  tbat  the  original  debt  could  Dot  b«  en- 
forced at  law :  as  where  tbe  guarantor  promises  t* 
be  reaponHlble  for  noA9  Id  be  supplied  to  a  mar- 
ried woman,  er  to  be  sold  ta  aa  lofsnt.  Dot  bcloc 
nepei.BBr!«.      Wnntft  t.   Amn,   4   Bing.  470;    Con- 


Snckmyi   ..  _ 

stitnte  a  euarauty.^tl  the  parties  clesrtj  vsnlteit 
tbat  InlendoD  It  Is  su Olden t :  and  tf  the  rasraotr 
admits  of  more  thsn  one  iDterpretatloD,  and  tbe 
gunrantee  baa  acted  to  his  Own  detriment  with  th* 

assent  of  tbe  other  psrtv,  —  ' — ■* " 

10  Ii.  ed. 


on  the  faith  of  one  laterpretatloD,  that  will  prevail, 
altboagh  It  be  one  wblcb  Is  most  for  the  Interest  of 
tbe  (uaraDtee.  Bet]  v.  BmeD,  1  How.  ISO ;  Lau- 
rence V.  UcCslmont,  2  How.  44ft;  1  Para.  Ceat 
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SOFBEMK  OOUn  OF  XHB  DRtTBI  BrATca. 


among  ttu  looM  papera  of  hit  fathor  for  loiiw 
Umo,  out  afttf  a  diligent  wardt  could  not  be 
found.  That  the  bona,  by  fta  t«niu,  raquired 
bb  father  to  paj  all  the  outstanding  debta  of 
Joahua  Manran,  Jim.,  to  Ida  onditon,  or  to 
whoonr  mi^t  par  them. 

"Tho  aridenea  Ming  eloied,  the  defendant 
below  moved  the  court  to  glvt  the  foUowing 
Inatructlon*: 

"1.  That  aald  letter  of  guaranty  of  the  de- 
fendant, dated  the  Sth  of  Septenbor,  contained 
no  authority  to  the  laid  Uauran  ft  Bullua  to  pay 
anjr  part  of  the  debta  of  the  eaid  Joihua  Uau- 
ran, Jun.*!  old  concern;  that  If  it  authorised 
anj  payment  of  taid  debt*  by  any  person,  It 
«a«  by  the  laid  Edward  Bullua  alone;  and  that 
th«  MUd  Edward  Bulluj  eonld  not  recover  eaid 
mim  of  Bts  thousand  four  hundred  and  three 
dollar*  and  eeTenty-flT*  cant*,  or  any  part 
thereof ;  iuaamneh  a*  he  had  paid  no  part  thereof, 
the  whole  having  been  paid  by  the  taid  Mauran 
ABuJlu*. 

"Which  instruction  the  eonrt  refused  to  give, 
a*  prayed  for;  on  the  contrary,  they  instructed 
the  Jury  that  if,  from  the  evidence  eubmitted 
to  (hem,  they  were  of  opinion  that  at  the  time  of 
rignloK  said  letter  of  guaranty,  it  waa  under- 
itood  both  by  the  plaintiff  and  the  defendant  that 
SSI*]  the  plaintiff  was  to  be  at  liberty  to  'pay 
the  said  debta  of  the  eaid  Joshua  Mauran,  Jun., 
either  out  of  Us  own  private  funds  or  out  of 
tha  partnership  fnnda  of  the  Ann  of  Mauran  ft 
Bnllua;  and,  in  either  case,  the  plaintiff  waa  to 
ha  entitled  to  indemnity  therefor,  under  and  in 
Tlrtne  of  the  said  letter  of  guaranty;  and  if 
they  were  of  opinion  from  the  facte  in  eaid  case 
that  no  funds  whatsoever  had  been  paid  into 
the  partnership  by  the  said  Mauran,  Jun.,  a*  a 
part  of  the  capital  stoi;k  thereof,  and  that 
all  the  capital  stock  had  been  paid  by  the  said 
Bullus;  and  that  he  was  ana  still  remained 
a  creditor  of  the  flrm  tothefullamount  of  such 
capital  Btock;  then  the  plaintiff  was  entitled  to 
r  in  the  present  suit,  such  sums  of  money 


funds  or  out  of  the  funds  of  the  said  flrm  of 
Mauran  ft  Bullus,  for  which  he  had  not  other- 
wlae  received  any  indemnity. 

"2.  And  the  defendant'a  counsel  prayed  the 
eonrt  further  to  inatruct  the  Jury,  that,  even  if 
a»id  letter  had  imposed  upon  said  defendant 
any  obligation  to  pay  said  debta  to  the  said 
Edward  Bullus,  or  to  the  aaid  Mauran  ft  Bullua, 


that  the  aaid  Manran  ft  Bnlhia,  by  a 

the  uncollected  debta  due  to  the  aaid  J , 

Mauran,  Jna.,  to  the  said  Robinson,  their  a*- 
■ignee,  and  placing  them  entirely  beyond  tht 
control,  or  agency  and  management  of  the  de- 
fendant, had  discharged  the  defendant  tron 
any  liability  which  might  originally  have  aiiaea 
from  said  letter  of  guaranty. 

"Which  instruction  the  court  refused  to  give; 
but  inatructed  the  jury  that.  If  they  should  And 
a  verdict  for  the  plaintiff,  they  ought  to  da- 
duet  from  the  amount  of  the  plaintiff's  claim 
in  the  writ,  the  full  value  of  the  debta  of  the 
•aid  Mauran,  Jun.,  so  aaaigned,  and  charge  it 

against  the  claim  ''  " '-i--i~    --'  — i  — 

verdict  in  hia  f  av 
■ucb  deduction. 

"To  the  inatmctiona  refuaed  and  thoaa  gf.rm 
the  defendanta  excepted." 

The  Jury,  under  the  Inatmetions  of  the  court, 
found  a  verdict  in  favor  of  the  plaintiff  foe 
three  thousand  aeven  hundred  and  aixty-foor 
dollarm  and  twenty-Bve  cent*,  on  which  a  judg- 
ment was  entered.  Tha  defendant  proaecnted 
thia  writ  of  error. 

The  case  waa  argued  by  Mr.  Wfcip^a  for  the 

C"  "ntiff  Id  "error,  and  by  Mr.  Z.  Col-  [•»«! 
Lee  and  Mr.  Southard  for  the  defendant. 
Mr.  Whipple  contended  that  the  oblicaUon  of 
Joshua  Mauran,  a*  contained  in   hie  Tetter  of 

Siaranty  of  Bth  September,  1S38,  to  Edward 
ullus,  was  conRned  to  an  agreement  to  bear 
him  h«rmle*a  in  regard  to  the  cloaina  op  aal 
settlement  of  'the  former  huaineaa  of  Joahna 
Mauran,  Jun.,  and  againat  any  loa*  or  liability 
he  might  sustain  from  the  former  business  flf 
Joshua  Mauran,  Jun.  It  did  not  contemplits 
the  interference  of  Joshua  Mauran,  Jun.,  ia 
the  closing  up  of  that  businesa,  nor  that  say 
money  of  the  Arm  of  Mauran  ft  Bullua  shocU 


standing  of  hi*  reeponaibility,  Mr.  Bultns  h 
acted  i^erwise,  he  had  no  claim  under  thi 
letter  of  guaranty. 

That  the  said  letter  of  guaranty  of  the  Kk 
of  Beptember  contained  no  authority  to  Uan- 
ran  ft  Bullua,  or  to  Edward  BuHua  to  pay  soy 
part  of  the  debts  of  Joshua  Mauran,  Jun.;  bat 
that  it  was  a  simple  indemnity  asalnst  any 
dama^  which  the  said  Edward  Bullus  mlgkt 
unavoidably  sustain  from  the  closing  up  of  ths 
former  business  of  Joshua  Mauran,  Jun. 

The  construction  given  to  the  letter  t^  tht 
court  below  imposed  upon  the  defendant  s 
present  liability  for  the  whole  amount  of  tha 


a  constmed  bcrond  tL. 

port  of  Ita  laninass.     Ibid ; 
kasoB.  SOS. 
It  the  fuarsBtr  be  thst  a 


a  elesr  IntentliiB 


e  la  collectible,  le- 


tbe  want  at 
42Bi  Tslbot 
in.  9  Brn.  k 
t.   20«i   Wsi- 


Starr,  SB  : 
a  I  Cooper 


.  Palie.  S4  Ma  TS.     Bnt 


2  UcLcan 


21 ;  Foote  v 

„,.. ..  Brof^Vailir  «34.  " 

la  the  case  »t  s  fosrantT  limited  ts  ■  Mafli 
transaction,  tlie  fnarsntar  la  entitled  to  notice  of 
the  sdvsnee  or  credit  given  nnder  It,  within  *  m- 
sonable  time:  whereas.  In  the  ease  at  a  eontlnglBl 
rasrsDtT,  In  wblcb  s  aerlea  ot  traaaactlona  ti  li 
eontemplstlon.  It  will  be  soffletent  to  cive  — "--' 
the  amount  tor  whicb  the  ananntor  te  re 
witbin  B  reasonable  time  aF 

closed,  and  notice  of  each  ei — 

It  arises  nrni  net  be  ilven.    UnloB  Bank  v.  CeMn, 
S  N.  T.  20S. 

As  to  notice,  see  also   Bdraoneton  v.  Drake.  I 

Pet.  Kli:  Mnn-ev  V.  Ravaor.  22  PIi*.  22a;  ' 

V.  Townes.  2  Ala.  N.  H.   378:   -•-■  -^ 


-_^^l"i. 


,    ..    _-..„,.,    -    Ball.  'a.    C,  *M; 

'.  PavaR.  1  ntoFT,  2tl :   Lane  v.  I.evflilia 


4  Ark.  Te :  Howe  v.  Nlebol* 


'®S"' 


iste 


Uaubui  t.  BuiLtm. 


d«Ui  of  JMhnk  Ibiirati,  Jan.,  what«Ter  iht 
amount  migfit  be.  Whereat,  the  case  ahowa 
that  such  a  IfabilitT  was  propoBed  to  the  de- 
fendant by  Edward  Bullua,  and  rejected  bj  tbe 
defendant;  tbia  limple  indemnitT  againat    — 


bafore  the  copartnerahip  of  Mauran  A  Bi 
And  la  contemplation  uieieof,  cannot  be 
iidered  aa  a  contract  with  an;  other  persoi 
than  Bdward  Bullua.  That  the  plalntifT  ao 
eoaaiden  it  bj  briDginf  the  action  In  the  name 
of  Bullnii  and  that  ui  order  to  lupport  the 
aetion  it  it  neeeaisry  to  prove  a  pa;r^ent  and 
advance  of  mone;  tq*  aaid  Bnllua  indiTiduallj. 
Consequently,  that  a  payment  from  the  fund* 
of  Mauran  &  Bullua,  by  the  authority  of  Mau- 
ran A  Bullua,  will  not  aupport  aaid  action  in 
the  name  of  Edward  Bullua.  Story  on  Part- 
nerahip,  p.  850  to  KS,  and  autfaoritlea  there 
cited. 

aS3*I  'Undar  the  leemid  exception,  Hr. 
Whipple  contended  that  Mauran  ft  Bullua,  by 
taltine  the  whole  propertj'  of  Joabna  Hsvran, 
Jun.,  into  their  poeaeaaion,  and  utMn  their  fail- 
ure aaaigning  the  uncollected  dabta  and  other 
firoperty  to  their  aaalgneea,  tnatead  of  tracing 
t  under  the  management  of  the  defendant,  hare 
aaaumed  the  ownerahlp  of  the  debta  and  other 
property,  and  diaeharged  the  defendant  from 
any  liability,  if  any  liability  arer  existed. 

Mr.  Z.  Collins  Lee  and  Mr.  Sonthaid,  for  the 
defendants  in  error,  contended, 

1.  That  the  letter  of  guaranty  In  question 
wsB  an  absolute  and  uneauivoeal  indeinnity  to 
Edward  Bullua  against  all  loss  and  damage  in 
aettling  up  the  old  concern  of  Joshua  Mauran, 
Jun.,  and  could  be  construed  In  no  other  way, 
and  must  be  liberally  Interpreted  according  to 
the  (air  intentions  of  the  parties  to  it. 

2.  That  being  a  guaranty  to  Edward  Bul- 
hiB,  Individually,  and  he  alone  being  the  party 
to  the  contract,  he  was  alone  Injured,  and 
therefore  the  suit  was  properly  brought  in  Us 
own  name,  and  not  that  of  the  flrm— and  it 
made  no  difference  in  principle,  whether  he 
paid  Lbe  advances  out  of  the  partnership  fund 
or  not.  As  In  point  of  fact  he  had  fumiahed 
all  the  capital  to  tbe  new  firm,  and  it  was  there- 
fore his  own  fund. 

The  following  casea  as  to  the  first  point 
'Construction  of  letters  of  euaranty)  were 
cited:  Mason  v.  Fritchard,  12  East,  227;  Ftagg 
T.  Upham,  10  Pick.  H7;  Drummond  v.  Prest- 
wan,  12  Wheat.  B19;  Douglass  v.  Reynolds,  7 
Peters,  117;  and  Lee  t.  Dick,  10  Peters,  490. 

On  the  2d  point  cited;  Collyer  on  Partner- 
■hlp,  446,  447;  Gow  on  Partnership,  123;  Story 
on  Partnership,  354.  Also  the  caaea  of  Alexan- 
der V.  Barker,  2  Cromp.  ft  Jervia,  133,  138; 
Robson  V.  Drummond,  2  Bam.  ft  Adol.  83,  and 
tbe  counsel  referred  generally  to  the  cases 
named  in  the  note  to  Story  on  Partnership, 


Mr.  Justice  WLeaa,  dellvared  tbe  o^nlon  of 
tbe  court: 

The  questions  In  this  case  arise  on  the  In- 
atmctions  of  the  court;  and  they,  very  prop- 
aily,  as  we  think,  refer  the  Jury  to  the  facta 
and  circumatancca  under  which  the  guaranty 
was  given.  It  it  'only  trj  aueh  rafar-  [*SI4 
It  ti.  ed. 


enoe  that  that  inatmateat  can  ba  OMTWitly  m- 

derstood  and  coustnad.  In  the  coBttnwtloB 
of  all  inatnunenta,  to  ascertain  the  IntentloB  of 
the  parties  is  the  great  object  of  the  court;  and 
thie  is  eapedally  the  case  in  acting  upon  gnar- 

The  guaranty  under  consideration,  In  tha 
first  place,  rafera  to  tbe  fact  that  Bullua,  t« 
whom  it  was  addresaed,  was  about  to  form  a 
connection  in  tbe  mercantile  butineaa  In  tha 
city  of  New  Yoric,  with  the  acm  of  guarantor. 
And  from  the  evidence.  It  appeara  that  he  waa 
well  acquainted  with  the  nature  and  extent  of 
that  partnership,  for  he  bad  read  the  articles  of 
'^partnership,  or  tbe  neinoraoda  from  wUak 
they  were  drawn.  At  it  appears  from  tba 
statement  of  Bonney,  that  uia  artides  wsra 
drawn  in  August,  and  placed  in  the  hands  of 
Bullua,  who  returned  them  with  tbe  blanka 
filled  and  some  alterationa,  there  can  be  littla 
doubt  that  the  defendant  below  read  them 
while  at  New  York.  That  he  was  well  ae- 
quainted  with  the  conditions  of  tba  partnerahip 
hia  son  teatlSes. 

With  this  knowledge  we  eome  to  the  next 
sentence  in  tha  guaranty,  which  is,  "And  aa 
the  said  Joshua  Mauran,  Jim.,  having  beMt, 
and  is  at  this  time  proeecuting  mercantila  buai- 
~i*s  in  that  dty  on  hla  own  account." 

It  will  be  recollected,  that  in  the  artielea  «f 
copartnership,  Joehua  Mauran,  Jun.,  oova- 
nanted  that  ha  would  glr*  to  his  partner  aatia* 
factory  security  that  he  would  pay  all  tbedaUa 
which  be  then  owed,  and  all  the  reaponalbillUea 
incurred  by  him.  In  carrying  on  bit  former 
business,  without  drawing  upon  the  partoar- 
ship  fund.  Of  this  covenant  the  defendant 
below  not  only  bad  full  notice,  but  It  waa 
proved  that  on  his  return  from  New  York  to 
Frovldeoee,  he  took  with  him  a  bond  drawn  t^ 
the  person  who  drew  tbe  articles  of  eopartnar- 
sbip,  binding  him  to  pay  the  debta  of  hia  son. 
Thia  bond  he  did  not  execute,  but  wrota  to 

jIIus  the  letter  of  guaranty. 

With  theae  facU  in  view,  after  stating  tha 
fact  that  hia  son  had  been  In  buainess  In  New 
York  aa  above,  and  that  Bullua  was  about  com- 
mencing a  partnership  with  him,  tbe  defendant 
saya,  "Now,  therefore,  in  conaideratioQ  of  tba 
same,  and  at  the  requeat  of  Joshua  Mauran, 
Tun.,  I  hereby  agree  to  bear  you  harmless,  in 
'egard  to  tbe  closing  up  and  settlement  of  the 
lald  Joshua  Mauran,  Jun.'s  former  bualneat. 
And  I  hereby  guaranty  you  against  'any  [*SSft 
loss  you  may  sustain  from  the  former  Dual ueaa 
of  said  Joshua  Mauran,  Jon." 

Now.  looking  at  the  facts  connected  with  tha 
guaranty,  and  the  circumstances  under  whl^ 
it  was  given,  there  would  aeem  to  be  no  donbt 
of  the  understanding  and  Intention  of  the  par- 
ties. Bullua  having  a  capital  of  nearly  tlurty 
thousand  dollars,  he  was  unwilling  to  adranca 
it  as  the  stock  of  the  new  firm  unleaa  he  shonU 
be  indemnified  against  the  debts  whioh  tuid 
grown  out  of  the  former  business  of  bis  pajrt- 
ner.  And  Joshua  Mauran,  Sen.,  with  iht 
view  of  aacuring  ao  conaiderable  a  capital,  and 
BO  advantageous  a  oonnactlon  In  buaineas  for 
his  son,  was  willing  to  indemnify  Bnllua 
against  these  debta.  And  he  prefeirod  the 
guaranty  to  the  bond  which  was  prepared. 
The  latter  would  have  imposed  an  uncondi- 
tional obligation  to  pay  thsaa  debts,  whilat  tbe 


SunniB  Ooum  w  tkk  Unna)  Biatis. 


fomur  onlj  mquired  Um  to  pa;  Bullus  the  nun 
ftdvasMd  iy  him  in  diMbarge  of  them. 

Bvt  It  1b  e&meatlj  eoatended  that  ••  titeu 
'  debts  were  paid  by  tlie  firm,  Aod  not  by  BuIIua 
only,  be  cannot  maintkin  an  action  in  hit  own 
name  on  the  guaranty.  It  is  very  dear  that 
the  Snn  could  not  maintaiii  an  action  on  this 
inatniment.  The  indemnity  waa  personal  and 
bmited  to  Bulliu. 

But  the  beat  anawer  t«  this  argument  i*  thi 
-finding  of  the  jury,  under  the  inatruction  of 
the  court.  They  were'  instructed  '^bat  if, 
from  the  erldence,  they  ahould  find  at  th« 
time  of  dining  the  letter  of  guaranty,  it  wai 
underatooa  boUt  by  the  plaintiff  and  the  dS' 
fendant  that  the  plaintiff  was  to  be  at  liberty 
to  pay  the  debta  of  Joshua  Mauran,  Jun.,  either 
out  OT  hii  own  private  funde,  or  out  of  the 
partnership  funds;  and  in  either  case  the  plain- 
tiff was  to  be  entitled  to  indemnify  therefor, 
under  the  letter  of  guaranty,"  etc.,  they  should 
And  for  the  plalntuf.  They  did  so  find,  and 
eonsequentljr  the  facts  hypothetieally  stated  in 
the  instrucuon  are  estabhshed.  And  the  only 
question  that  omd  arise  on  thia  part  of  the  in- 
stnieUon  Is,  wbeth^  the  facta  found  were  prop- 


objection  that  Bullus  cannot  recover,  because 
the  debts  were  paid  with  the  partnership  funds, 
under  the  clrcumatancee.  Is  purely  technical. 
Everr  dollar  of  the  money  thus  paid,  thoiu|h 
BSC*]  tued  in  *the  partuershtp  name,  was  m 
fact  the  money  of  Biulns.  To  meet  ttds  teeh- 
nieaJ  objection,  and  carry  oat  the  intention  of 
the  j^tiea,  we  tUnk  the  instruction  waa  vrop- 
•r.  The  facta  on  whleh  ft  waa  founded  did  not 
contradict  the  written  agreement,  nor.  In  any 
degree,  affect  the  liability  of  the  party  beyond 
the  clear  Import  of  the  guaranty. 

By  the  article*  of  copartnership  either  part- 
ner, with  the  content  in  writing  of  the  other, 
might  withdraw  from  the  firm  any  amount  of 
money.  This  was  known  to  the  guarantor. 
And  also  the  fact  that  the  whole  capital  of  Bul- 
lus waa  paid  Into  the  firm.  If  this  be  admitted, 
it  followed  that  any  payments  made  by  Bullue 
In  discharge  of  the  aebts,  could  only  be  paid 
ont  of  the  firm. 

The  jury  also  formd  in  pursuance  of  the  lat- 
ter part  of  the  same  inHtruction,  that  Bullus 
was  a  creditor  of  the  firm  to  the  full  amount  of 
It*  capital  stock. 

These  facta,  found  by  the  huyi  disembar- 
rass the  ease  from  the  technlcaliUes  thrown 
around  It  by  the  coonsel  of  the  guarantor. 
They  show  that  it  was  the  undentan£ng  of  the 
foarantOT  that  Bnllns  should  be  Indemnified 
•cainst  the  previous  debts  of  Us  partner, 
whether  he  paid  them  out  of  the  partnership 
fund  IV  othuwiaa. 

The  oonatmetioa  that  the  guarantor  is  only 
bound  to  indemnlfv,  in  case  payment  of  these 
debts  had  been  enforced  against  Bullus  by  le- 
nt BMasurea,  is  not  nutalned  by  the  words  of 


En  the  first  pl*^  l>o  ^f**  Bct  and  eould  not 
be  made  legally  responsible  for  these  debt«. 
'Bte  guarantor,  then,  must  have  contemplated  a 
voluntary  payment,  or  at  least  not  a  payment 
bj  legal  wanfJiMoa.    The  guarantor  sfreas  tol 


bear  Bullus  "harmless  in  regard  to  the  dorixg 
up  and  settlement  of  the  said  Joshua  M»nr—, 
Jun.'s  former  business."  Here  is  a  strong  ree- 
ognitlon  of  an  agency  by  Bullus  in  the  settle- 
ment of  theae  debts.  To  sustain  the  credit  of 
the  firm  it  waa  neoeasary  to  pay  the  d^ta  In 
■question;  and  we  find  that  in  a  very  short 
time  after  the  firm  commenced  busineas  the 
payments  of  these  debts  were  commenced,  and 
such  payment*  were  made  from  time  to  tims 
by  the  firm  until  near  the  time  of  its  failnra. 
tiie  moneys  received  from  the  debts  due  to  the 
previous  concern  were  credited  on  the  books 
of  the  firm,  and  the  payments  made  by  it  on 
the  'same  account  were  charged.  But  [*SST 
the  mode  of  keeping  the  account  by  the  fina 
can  have  no  bearing  in  the  case,  as  the  facts 
found  by  the  jury  obviate  all  abjections  osi  this 
ground- 
Suppose  BnUus  had  been  charged  «■  the 
book*  of  the  firm  with  the  moneys  paid  in  dis- 
charge of  Uie  debts,  the  objection  aa  to  the 
partnenhip  interest  could  not  In  that  case  bs 
mads.  But  the  money  thus  applied  wooM 
have  been  no  more  the  money  of  Bullus  than 
that  which  was  paid  by  the  firm.  The  facts 
found  by  the  jury  present  the  case  in  Its  tm* 
character,  ana  give  a  strong  equity  to  the 
plaintiff  below.  Generally,  all  Instruments  of 
■uretysbip  are  oonstmed  strictly  as  mere  mat- 
ters of  legal  risht.  Ttie  rule  is  otherwise  wheia 
they  are  founded  on  a  valuable  consideratiaiL 
But  In  the  present  case  the  relationsiiip  of 
Manran,  ttte  partner,  and  the  guarantor,  con- 
nected with  the  other  circumstances,  constitnts 
aa  clear  a  case  fOr  indemnity  as  could  wdl  be 
imagined.  That  the  debts  of  Mauran,  Jidl, 
were  paid  by  Bullus  or  with  his  assent.  In  vir- 
tue of  the  guaranty,  there  Is  no  reason  to 
doubt.  IndeM,  this  fact  is  substantially  found 
by  the  jury. 

■n. 1 j^jjj  ^  jjjj  uj^jjj  jij  jji^ 

Robinson 

the  instruction  of  the  court  waa  correct. 
jury  were  directed  if  they  should  find  for  the 
plaintiff  to  deduct  from  the  amount  thus  found 
the  full  value  of  the  debts  of  Joshua  Hauran, 
itun.,  which  had  been  assigned  by  the  firm,  and 
render  a  verdict  for  the  l»lance. 

The  debts  of  Mauran,  Jun.,  assinied  by  the 
firm  were  proved  to  be  bad,  with  out  me  ex- 
ception; and  tlwt  appears  to  have  been  deduct- 
ed by  the  jury  from  the  sum  paid  by  Ute  flrv^ 
discharge  of  those  debts. 

Upon  the  whole,  we  are  satisfied  that  sub- 
stautial  justice  has  bean  done  between  the  par- 
ties, bj  the  judgment  of  the  Circuit  Court;  and 
we  thmk  there  is  no  principle  of  law  arisng 
out  of  the  instructions  which  require  a  reverw 
of  the  judgments    It  is  therefore  affirmed. 

•EDWAKD  FRIGG,  FlalntilT  In  Error,  [•&» 


Writ  of  error  to  Supreme  Oonit  of  Pennsyl- 
vania— constitutional  law — power  of  Oonsrsss 
to  legialate  concerning  extradition  of  fugitin 
slaTss-^nast«r   has   right   to  rsclaim   slave 
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SuFBun  CouBT  OF  THB  Uinmi  Siatk*. 


n*  cIbdw  ralattDK  to  fnsltlvc  ilaTCa  I*  fonnd  Id 
the  Datliuial  CoDstilutlon.  aod  not  la  that  of  but 
SUta.  It  mlgbt  well  be  deemiKl  an  unconatltatlonal 
axerclaa  of  aie  luwer  ol  Inlerpretatlou,  to  lualiit 
that  tbe  Btatts  an  bound  to  provide  means  to  izar- 
t7  Into  affect  the  duties  of  the  national  govem- 
mcut.  nowhara  deleeated  or  IntrUBled  to  them  bT 
the  Cocatltntloa.  On  Ibe  contrarj,  the  naturil,  it 
Dot  the  DcceasaiT  codcIubIoq  Is,  that  Ihe  aatloiial 
fOTenment,  In  the  absence  ot  all  positi' 
-■ —  'a  the  eontrarr,  '-  •-  — -■    "- ■- 


tlona  to  the  eontrarr,  la  hoand,   throUEh   Ita 

Sropar  departmenta.  leglBlatlTe,  eiecnCive.  oi 
dUTi  M  the  casa  mar  requtre.  to  carrj  IdIo  < 
■II  the  tight  and  dutlea  [mposed  upon  It  bj 
CouUtutlon. 

A  claim  to  •  tuflllTe  alaTe  la  a  controyerar 
cMa,  "arlilng  under  the  CoDitltutlon  of  the  Ui 

States,"  noaiir  the  eipreaa  delegatioD  of  Jud 

power  flTen  br  that  lutrameoL  CoDgreaa,  then, 
anj  call  that  povet  Into  actlTltr,  tot  the  Terr  — 

poae  of  tiTtng  effect  to  the  risot ;  and  t(  M, 

It  maj  preaerlbe  the  mode  and  extent  to  which  It 
aball  M  applied,  and  how  and  under  what  elrcam- 
staneea  the  proeeedlnxa  ahall  afford  a  complete 
ptotectlan  and  gqarantf  of  the  right. 

The  pro* lalona  of  the  aeetlona  of  the  Act  ot  Cod- 
freaa  ot  ISth  Febroarr,  ITtIS,  on  the  nibject  of 
fogltlTe  aUTca,  aa  well  aa  relatlre  lo  fngitliea  from 
JOMlea,  cover  both  the  lubiecta :  not  because  they 
•ihanat  the  remedlea,  which  loaT  be  applied  by 
Congreas  to  cotorce  tbe  rlgbta.  If  the  provisions 
•ball  be  fonnd,  In  practice,  not  to  attain  tbe  objecta 
of  Uie  Conatltutlon :  bnt  beeaoae  ther  point  out  all 
tb«  modes  ot  attalnlnt  thove  objecta  which  Con- 
gieM  bare  aa  jtt  deemed  expedient  and  proper.  If 
uila  la  BO,  It  would  teem  opon  Joat  prlDclplea  ot 
conatrtictlon  that  the  leelalatlon  of  Congresa,  It 
•Mi.tihiHnii.i  mnat  snperseda  all  State  legislation 
•object;  and  bj  neeeasar;  Impllca- 
.    For  If  Congreee  have  a  conitltu- 

,_.  __  _j  regulate  «  particular  subject,  and 

tbe*  do  actnallr  reEulits  It  In  a  ttlT^s  maniier,  and 
■«i*]  In  •  *eertaln  form.  It  cannot  be  that  lh« 
SUte  Leglslaturps  have  a  rlitht  to  Interfere.  This 
doetiliie  waa  fnllT  recagnlied  to  tbe  case  of  Haas- 
ton  r.  Moore,  6  Wheiit.  Rep.  1.  21,  22.  Wberc 
CongrcM  have  eiclnslve  power  over  a  sobject.  It 
la  not  competent  for  State  teglnlatlon  to  add  to 
the  prortllons  of  Coogreia  on  that  subject. 

Coogreaa  haw,  on  t--* — ' —    '—■ * 


0  accomplish 
I,  that  the  pow- 
accompllah  the 

The  coostltntlonallty  ot  the  act  of  Congress  re- 
lating to  the  fngltlrea  from  labor  has  been  afflnned 
Iv  the  adludlcatlons  of  the  State  trlbunala.  and  hj 
l£oH  of  ihe  courts  ot  the  United  Btatea.  If  the 
qneatlon  of  the  couetltafloualltr  of  tbe  law  were 
one  of  doubtful  construction,  such  long  acqnles- 
cmce  lo  It.  inch  con  tern  porau  ecus  eiposlClons  ot 
tt,  and  sneh  extensive  and  uniform  recognitions, 
wonld.  In  the  JudgineBt  of  the  court,  entitle  tbe 
qoeatlon  to  be  considered  at  rest.  Conicreee.  the 
executive,  and  tbe  Judiciary,  bave,  upon  varloni 
occasion*,  acted  upon  thla  aa  a  tound  and  reason- 
able doe^ne. 

The  provisions  ot  the  act  of  12tb  Febmary,  1793, 
relative    to    fugitive    slaves,    "-    -•— '- "*- 


,    Is    free    fro 
0  the  antho-.-, 
wblle  a  dilTen 


jffe'^are 

, .i' tble'polot  In 

different  States,  whether  State  magistrates  are 
boiud  to  act  under  It.  none  Is  entertalDed  by  tbe 
conrt,  that  State  maglstratea  may.  If  ther  choose, 
•leraat  VM  anthorlV,  nnleaa  prohibited  if  Btate 

TTbe  power  ot  leglslatlaa  In  relatlan  to  tngltlveB 
liMB  labor,  la  eieloalva  In  the   national  Lcgtsla- 

Tbf  ricbt  to  seise  and  retake  fugitive  elaves.  and 
Oe  dit7  to  deliver  them  up.  In  w^ntpver  Slate  of 
the  Union  ther  niaj'  be  foaod.  Is  under  (be  Coniitl- 
tntlon  recognised  as  an  absolute  positive  rlicht  snd 
dab,  pervading  the  whole  Hulon  wUh  so  efiuii] 
and  sapreme  force,  UDControll^d  and  nncontroll- 
sMe  br  Btate  soverelmtr.  or  State  leElslatlon, 

The  richt  and  dot;  are  co-extenslve  nnd  uniform 
la   remedj  and   operatim   ttnonsboot   tba  whole 


nnloQ,  The  owner  baa  tbe  same  • 
same  remedial  Jastlce,  and  the  a 
from  State  regulatloaa  end  control 
ever  manv  Stain  he  may  pass  wl 
slaves  In  bl>  pusseedon.  In  transitu. 


througb  hew- 


It  I  has  oever  been  conceded  to 

tt  It    le   wboUj    diatlujjulihahle 

ti  luty  secured  br  tbe  prorlalOB 

ol  relating  to  fugitive   slaves; 

ai  efDclencj  therefrom. 

tl  of  the  general  police  power, 

p(  in  to  arrest  and  restrain  m>- 

*■•  remove  them  from  their  bor- 

di  to  secure   Ibemeelvea   against 

t>  nd   *eill   example,  as    r*B4S 

tL _j  In  cases  of  Idlers,  veKabonda, 

and  paupera.     The  rights  of  the  owners  of  togltlve 
slave*  are  In  no  just  sense  Interfered  with  or  rrgu- 

lated  bj  anch  a  course:  ar*  '- •■■ — 

may   be  promoted  by   the 

Kwer.      Such   regulations   c 
Interfere  with  or  obetruci  the  jnst  r 


I  Unit 


trclie   of   the   pollea 
never  be  permKttd 

Igfits  ot  the 

slave  derived  from  the  Con- 

Statea,  or  with  tbe  rcmedlta 

'     aid   and   enforce   the 


of  th< 

prescribed   by 

Tbe  act  of  the  Leglalatnre  of  Pennsylvania  opsa 
which  the  Indictment  against  Edward  Prlgg  la 
founded,  la  unconstitutional  and  void.  It  purport* 
to  puQlsh  a*  a  public  offense  against  the  State  the 
very  act  of  selling  and  removing  a  slave  by  his 
master,  which  Ihe  Constitution  of  the  United 
State*  waa  deslCMd  to  Justify  and  uphold. 

TN  error  to  the  Supreme  Conrt  of  Peniuj'l- 

The  defendant  tn  error,  Edward  Pri(^,  with 
Nathan  8.  Bemia,  Jacob  Forward,  and  Stephen 
Lewis,  Jun.,  were  indicted  by  the  Grand  Jury 
of  York  County,  Pennsylvania,  for  that,  on  tha 
first  day  of  April,  1837,  upon  a  certain  negr» 
woman  named  Margaret  Morgan,  with  force 
and  violence  they  made  an  aasault,  and  with 
force  and  violence  feloniously  did  take  and 
c«n7  her  away  from  the  County  of  York,  with- 
in the  Commonwealth  of  Pennsylvania,  to  the 
State  of  Maryland,  with  a  design  and  intention 
there  to  eetl  and  dispose  of  the  said  Margaret 
Mornn,  aa  and  for  a  stave  and  servant  for  life. 

Edward  Prigg,  one  of  the  defendants,  having 
been  arraigned,  pleaded  not  Kui'ty. 

The  cause  was  tried  before  tbe  Court  of 
Quarter  Sessions  of  York  County,  on  the  &2d 
day  of  May,  I83S:  and  the  jury  found  the  fol- 
lowing special   verdict: 

"That  at  a  session  of  the  General  Assembly 
of  the  Commonwealth  of  FennsylvaniB.  holden 
at  the  city  of  Philadelphia,  on  the  first  day  of 
March,  17B0,  the  following  law  waa  passed  and 
enacted,  to  wit:  "An  Act  for  the  gradual  abo- 
lition of  alaveryt 

"1.  Sec.  m.  All  persona,  as  well  negroes  and 
mutattoei  as  others,  who  shall  be  bom  within 
this  State,  ahall  not  be  deemed  and  considered 
aa  aervanta  for  life,  or  slaves;  and  all  sertitude 
for  life,  or  slavery  of  children  in  canaeqiienee 
of  the  slavetT  of  their  mothers,  in  the  case  of 
all  children  bom  within  this  State  fram  and 
after  the  passing  of  this  act  as  aforeasid,  ahall 
be,  and  hereby  ia,  utterly  taken  away,  extia- 
guished,  and  forever  abolished. 

"2.  Sec.  IV.  Provided  always,  that  enrj 
negro  and  mulatto  'child  bom  within  [*544 
this  State  after  tbe  passing  of  this  act  as  afore- 
said (who  would.  In  ease  this  act  had  not  heea 
Peten  1*. 


IMt                            Pbi««  v.  Tbi  Ootaaanrmuaa  or  FmiiiTLTAjnA.  Ht 

nude,  hkT«  ban  bom  «  •errajit  for  7B*n,  or  of  deftth  •hkU  ba  pronounced  agmiiut  »  tlkva, 

Ufe,  or  aaUTe),abaJl  be  dMmed  to  be,  andtball  tbe  Jut;  before  whom  be  or  ehe  «hkU  ba  trie^ 

be,  t^  virtue  of  thh  act,  the  Mrruit  of  euch  ■hall  appniM  and  declare  the  value  of  ■neh 

pereona,  or  her  or  hia  aBsigna,   who  would  In  slave;   and  In  eaae  auch  aantenee  be  ezeentedi 

auch  caa«  have  been  entitl^  to  like  relief  in  tlw  court   ehall  make  an  order  on  the  State 

case  he  or  ehe  ahall  be  evilly  treated  bv  hia  or  Treaaiirer,  payable  to  the  owner  for  tbe  tune, 

her  maater  or   miatreaa,  and  to  like  freedom,  and  for  the  eoeta  of  proaeeutlong  but  In  eaae  W 

duea,  and  other  privllegea,  aa  tervanta  bound  remiealon  or  mitigation,  for  the  coata  onlj. 

bv  indenture  for  four  year*  an  or  may  be  en-  "7.  Sec  IX.  The  reward  for  taking  up  ran* 

titled;   unteea  the  peraon  to  whom  the  eerviee  away  and  aLaconding  negro  and  mulatto  alavea 

of  any  auch  child  ahalt  belong,  ahall  abandon  and   aervanta,  aJid   the   penaltiee    for  enticing 

hia  or  her  claim  to  the  lame;  in  which  caae  the  away,    dealing   with,   or    harboring,   concealing 


diatrict  reapectively,  ' 

ao  abandoned,  ahall  by  indenture  bind  out  every  in  like  manner,  aa  in  eaae  of  eervanta  bound  for 

child  ao  abandoned,  aa  an  apprentice,  for  a  time  four  yeara. 

not  exceeding  the  age  hersinbefore  limited  for  "8.  Sec.  X.  No     man     or     woman,    of     maj 

the  aervice  of  auch  children.  nation  or  color,  except  the  negroea  and  mnlat- 

"3.  See.  V.  Every  person  who  la  or  ehall  be  toes  who  ahall  be  regietered  aa  aforeawd,  ahall 

the  owner  ol  any  na^ro  or  mulatto  alave  or  at  any  time  hereafter  be  deemed  adjudged  or 

■ervanta  tor  life,  or  till  the  age  of  thirty-one  holden,  within  the  territoriea  of  tbla  Common- 

yeara,  now  within  thie  State,  or  hia  lawful  at-  wealth,  aa  alarea  or  eervanta  for  life,  but  aa 

tomey,  ahall,  on  or  before  the  first  day  of  NO'  free  men  and  free  women;  except  the  domeaUe 

vember  next,  deliver  or  cauae  to  he  delivered  alave*    attending    upon    delegatea   in   Congreaa 

in    writing   to   the   clerk    of   the   peace   of   the  from  the  other  American  State*,  fOTeign  min- 

county,  or  to  tiie  clerk  of  the  Court  of  Setaiona  iatera  and  conaula,  uid  peraona  paaaing  thnni^ 

of  the  city  of  Philadelphia,  in  which  he  or  ahe  or  sojourning  In  thia  State,  and  notbecoming 

■hall  respectively  inhabit,  the  name  and  aur-  reaident  therein,  and  aeamen  employed  in  ehipa 

name    and    occupation    or    profeaaion    of    auch  not  balongins  to  any  Inhabitant  of  thia  State, 

owner,  and  the  name  ot  the  county  and  town-  nor  employed  in  any  ahlp  owned  by  any  auch 

■hip,  diatrict  or  ward  wherein  be  or  ahe  rend-  inhabitant;     provided,    auch    domeatlo    alavea 

eth :  and  alao  the  name  and  namee  of  any  auch  ehall  not  be  alienated  or  aold  to  any  inhabitant, 

alave  and  Blavea,  and  lervant  and  aervanta  for  nor  (except  in  the  eaae  of  members  of  Congreaa, 

life,  or  till  the  ace  of  thirty-one  yeara,  within  *foreign  miniaten  and  conaula)  ret^oed  [*ft4* 

this  State,  who  snail  be  aucb  on  the  said  Ar«t  in  thia  State  longer  than  lix  montha. 

day  of  November  next,  from  all  other  personi;  "B.  Seo.  XI.    {Repealed   26th    March,    1820.) 

which   particulara    ahall   by   aald   clerk   of   the  "Sec.  XH  And    whereas    attempts    may    ba 

aesBiona  and  clerk  of  the  a^d  city  court,  he  en-  made   to   evade   thia   act,  by   introducing  into 

tered  in  books  to  be  provided  for  that  purpose  thia  State  negroes  and  mulattoea  bound  by  cor* 

by  the  said  clerka;  and  no  negro  or  mulatto  now  enant  to  aerve  tor  long  and  unreaaonable  terms 

within  thia  State  ahall  from  and  after  the  said  of  years.  If  the  aame  be  not  prevented.    There- 

firat  day  of  November,  be  deemed  a  alave  or  tore, 

aervant  tor  life,  or  till  the  age  of  thirty-one  "lo.  Sec.  XIIL     No    covenant    of    personal 

yeara,  unleaa  hia  or  her  name  ahall  be  entered  servitude   or   apprenticeship    whatsoever,   shall 

as  aforeaaid  on  auch  recorda,  except  auch  negro  be  valid  or  binding  on  a  negro  or  mulatto  for 

or  mulatto  alavea  and  aervanta  aa  are  herein-  ■  longer  time  than  seven  yeara,  unleaa  auch  sct* 

after  excepted ;  the  said  clerk  to  be  entitled  to  vant  apprentice  were,  at  the  commencement  of 

a  fee  of  two  dollars  for  each  slave  or  servant  such  servitude  or  apprenticeship,  under  the  aga 

BO  entered  as  aforesaid,  from  the  treaaury  of  of  twenty-one  yeara;  in  which  eaae  such  negro 

the  county,  to  be  allowed  to  him  in  hia  accounta.  or  mulatto  may  be  holden  as  a  servant  or  ap- 

"4.  Sec.  VL  Provided  always,  that  any  per-  prentice,    rMpectively,   according  to  the  Vty 

K4S*]  son  In  whom  the  'ownerahip  or  right  to  nant,  aa  the  case  shall  be,  until  hs  ot  ehe  slutQ 

the  aervice  of  any  negro  or  mulatto  ahaJl  be  attain  the  age  of  twenty-eight  years,  but  m 

vested  at  the  paaaing  of  thia  act,  other  than  longer, 

such   as  are  hereinbefore  excepted,  his  or  her  "^-- 

heir^,    executors,    administrators,   and   assigns,    ._ ^ ^ 

and  all  and  every  of  them,  severally,  ahall  be  to  any  absconding  or  runaway  negro  or  mnlotto 
liable  to  the  overaeer  of  the  poor  of  the  dty,  slave  or  servant,  who  has  absconded  himself  or 
township,  or  district  to  which  any  such  negro  shall  abscond  himself  from  his  or  her  owner, 
or  mulatto  shsll  become  chargeable,  for  such  master  or  miatreas,  residing  in  any  other  Stat* 
necessary  expense,  with  costs  of  suit  thereon,  or  country;  but  such  owner,  master  or  miatress 
aa  such  overeeers  may  be  put  to,  through  the  gball  have  like  right  and  aid  to  demand,  claim, 
neglect  of  tbe  owner,  maater,  or  mistress  of  such  and  take  away  hia  slave  or  aervant,  aa  he  mldiit 
negro  or  mulatto,  notwithstanding  the  name  faave  had  in  case  thia  act  had  not  been  madat 
and  other  deacriptiona  of  auch  negro  or  mulatto  and  that  all  negro  and  mulatto  slaves  now 
Shalt  not  be  entered  and  recorded  as  aforesaid,  owned  and  heretofore  reaident  in  other  Btatea, 
unleaa  hia  or  her  master  or  owner  ahall,  before  who  have  absconded  themaelvea  or  been  elam> 
auch  slave  or  aervant  obtain  his  or  her  twenty-  dotinely  carried  away,  or  who  may  be  em- 
eighth  year,  execute  and  record  in  the  proper  ployed  abroad  aa  seamen,  and  have  not  ab- 
coiiflty,  a  dwd  or  inatrument  aecuring  to  such  sccmded  or  been  brought  back  to  thdr  owners, 
■lave  or  servant  hia  or  her  freedom.  masters,  or   miatressea   before  the   paaaing  el 

"6.  Sec.  VIIL  In  all  sasss  wheraU  Mntenee  this  set.  may  within  five  yaan  bs  rsgiatsred  aa 
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Ht  fiuvsnia  Coun'  oi  i 

tSsetiullj  M  la  ordered  bv  thia  act  conceniiog 
tbOM  who  an  not  within  uila  State,  on  produc- 
ing aucb  alare  before  auj  two  Justioea  of  the 
peaoe,  and  aatiaffing  the  said  justicea  bj  due 
proof  of  hla  former  leaidence,  abaconding,  Tvn- 
nlnjt  awaj,  or  aboenee  of  auch  slavea  aa  afore- 
faid,  who  thereupon  ahall  direct  and  order  the 
aald  aUTta  to  be  entered  on  the  record  aa  afore- 
aaid." 

And  the  jurora  further  found,  that  at  a  aea* 
•ton  of  the  Genenil  Aaaemblf  of  the  Common- 
wealth of  PennRjlTania,  holden  at  the  city  of 
PhiladetpUa  on  the  2»th  day  of  March,  1788, 
ft47*]  the  'following  law  waa  pasaed  and 
•nacted,  "An  Act  to  e:^lain  Mid  amend  'An 
Act  for  the  gradual  abolition  of  alavery.' " 

"Sao.  L   For    preventing    many    evila    . 


the  gradual  abolition  of  aUTery,  pamed  on  the 
flrst  day  of  March,  In  the  year  of  our  Lord 
ana  thouaand  aeven  hundred  and  eighty,  be  it 

"See.  n.  The  exception  contained  In  the 
tenth  aeetlon  of  the  Act  of  the  fint  of  March, 
OBa  thouaand  aeren  hundred  and  eighty,  rela- 
tire  to  domeatle  alavea,  attending  upon  peraona 
pasaing  through  or  sojourning  in  thia  State,  and 
not  beooming  rerident  therein,  shall  ncit  be 
deemed  or  taken  to  extend  to  the  alaveaof  auch 
peraona  aa  are  Inhabitants  of  or  resident  in  this 
State,  or  who  ihall  come  here  with  an  intention 
to  settle  and  reside;  but  all  and  every  itave 
•laTOS  who  shall  be  brought  into  this  State  by 
nsraoDs  inhabiting  or  rraiding  therein,  or  in- 
tending to  inhabit  or  reside  therein,  shall  be  im- 
mediately considered,  deemed,  and  taken  to  be 
fi«e,  to  all  intents  and  purposes. 

"Sec  III.  No  negro  or  mulatto  alave,  or 
•ervant  for  term  of  years  (except  aa  in  the  last 
exception  of  the  tenth  section  of  the  said  act,  is 
excepted),  shall  be  removed  out  of  this  State, 
with  the  deeign  and  intention  that  the  place  of 
abode  or  residence  of  auch  slave  or  servant  shall 
be  thereby  altered  or  changed,  or  with  the  de- 
sign and  intention  that  aneh  slave  or  lervant,  if 
»  female  and  pregnant,  aball  be  detained  and 
kept  out  of  tbia  StaU  UU  ber  delivery  of  the 
ehlld  of  which  she  is  or  shall  be  pregnant,  or 
with  the  design  and  intention  that  auch  slave 
or  servant  anall  be  brought  again  into  thia 
Btat^  ftfter  the  expiration  of  six  months  from 
the  time  of  such  slave  or  servant  having  been 

"~"  ^ ■-'  'nto  this  State,  without  hii  or  her 

full  age,  testified  upon  a  private 


ought  i 
,  if  of 


■Ida,  or  being  under  the  age  of  twenty'One 
years  without  his  or  her  consent,  testified  in 
mannsr  aforesaid,  and  also  without  the  consent 
of  bis  or  her  parents,  if  any  auch  there  be,  to 
be  testified  in  like  manner  aforesaid,  whereof 
the  said  justfeea,  or  one  of  them,  shall  make  a 
record,  and  deliver  to  the  said  slave  or  servant 
a  copy  thereof,  containing  the  name,  age,  eon- 
dition,  and  the  place  of  abode  of  auch  slave  or 
Mrvant,  the  reason  of  such  removal,  and  the 
64S*1  place  to  which  he  *or  she  is  about  to 
go;  and  If  an^  person  or  persons  whatsoever 
ahall  sell  or  dispose  of  any  such  stare  or  ser- 
vant to  any  person  out  of  this  State,  or  shall 
•end  or  carry,  or  cause  to  be  sent  or  carried, 
any  such  slave  or  servant  out  of  thia  Stato,  for 
I0«4 
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any  of  the  purpoaea  aforeaald,  whereby  wadk 
slave  or  servant  would  lose  those  beneflta  aad 
privileges  which  by  the  laws  of  thia  State  an 
secured  to  him  or  her,  and  shall  not  have  ob- 
tained all  such  consent  aa  by  this  aot  ia  required, 
testified  In  the  manner  before  menttonsd. 
every  such  person  and  persons,  hla  and  thfir 
aiders  and  abettors,  shall  severally  forfeit  and 
pay,  for  every  aveh  offenae,  tbe  sum  of  aevcoty- 
five  pounds,  to  be  recovered  in  any  oouit  o( 
record,  by  an  action  of  debt,  bill,  plaint,  or  in- 
formation, at  the  suit  of  nny  person  who  will 
sue  for  the  same;  one  moiety  thereof,  when  re- 
covered, for  the  use  of  the  plaintiff,  the  other 
moiety  for  the  use  of  tbe  poor  of  the  dty,  town- 
ship, or  place  from  which  auch  slave  or  aerrant 
shall  be  taken  and  removed. 

"See.  IV.  All  persons  who  now  are,  or  bne- 
after  ahall  be,  possessed  of  any  child  or  chil- 
dren, born  after  tbe  ftrst  day  of  March,  ana  tbon- 
sand  aeveo  hundred  and  eighty,  who  would  by 
the  aald  act  be  liable  to  aerve  till  the  age  of 
twenty-eight  years,  shall  on  or  before  the  fltat 
day  of  April,  ons  thousand  seven  hundred  aad 
eighty-nine,  or  within  six  months  next  after  the 
birth  of  any  such  child,  deliver,  or  cause  to  be 
delivered,  in  writing  to  the  clerk  of  the  place 
of  the  oounty,  or  the  clerk  of  tbe  Conrt  tit 
Record  of  the  dty  of  Philadelphia,  In  whiek 
they  shall  respectively  inhabit,  the  name,  anr- 
name,  and  occupation  or  profMsion  of  aneh 
possessor,  and  of^the  county,  townahip,  diatriet, 
or  ward,  in  which  they  reside,  and  also  tlie  age 
(to  the  best  of  his  or  her  knowledge),  name  and 
sex  of  every  such  child,  or  children,  under  tbe 
pain  and  penalty  of  forfeiting  and  losing  all 
right  and  title  to  evetr  audi  child  and  ehildrcB, 
and  of  him,  her,  or  them,  Immediatdy  bectwi- 
ing  free,  which  said  return  or  aocount  in  writ- 
ing shall  be  verified  by  the  oath  or  affirmation 
of  the  party,  which  the  aaid  clerks  are  bcrt^ 
respectively  authorized  and  required  to  admin- 
ister, and  the  said  clerks  ahall  make  and  pre- 
serve records  thereof,  copiea  and  extracts  of 
which  shall  be  good  evidence  in  all  courts  of 
justice,  when  certified  under  their  hands  and 
seals  of  office,  for  which  oath  or  affirmation, 
and  entry  on  extract,  the  said  elerka  shall  be 
respectively  entitled  to  one  shilling  and  six 
pence,  and  no  more,  *to  be  paid  by  bim  [*ft4* 
or  her,  who  shall  so  as  aforesaid  make  such  en- 
try, or  demand  the  extract  aforesaid. 

"And  whereas  it  has  been  represented  to  tUa 
House,  that  vessels  have  been  fitted  out  and 
equipped  In  thia  port,  for  the  iniquitoua  par- 
pose  of  receiving  and  transporting  the  nativea 
of  Africa  to  places  where  they  are  held  in  band- 
age, and  It  is  just  and  proper  to  dlsoonrage, 
aa  far  as  posaiUe,  auch  proceedinga  in  fatnr«i 

"Sec.  T.  If  any  person  or  persons  shall  bnild, 
fit,  equip,  man,  or  otherwise  prepare,  any  aoeh 
■hip  or  vessel,  within  any  port  of  this  State,  or 
sh^  cause  any  ship  or  other  vessel  to  saQ 
from  any  port  in  this  State,  for  the  purpose  of 
carrying  on  a  trade  or  traffic  In  slavee,  to,  from, 
or  between  Europe,  Asia,  Africa,  or  Ameika, 
or  any  place  or  countries  whatsoever,  or  of 
transporting  slaves  to  or  from  one  port  or.{dace 
to  another.  In  any  part  or  parti  of  the  worU, 
such  ship  or  vessel,  her  tackle,  fnnutnre, 
apparel  and  other  appurtenances,  shall  be  for- 
feited to  the  Commonwealth,  and  shall  be  lia- 
ble to  be  sdied  and  prosecuted  by  any  oSear 
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ireiii  lucn  ■einira  matui  db  msae:  wmn- 
n  neh  procMdinga  •Iwli  b«  had,  both  unto 
after  ludgment,  u  In  -muI  bj  ttw  Impott 
■  in  tl^  Commonwealtli  in  cMe  of  •eizur« 


flf  tlM  atutoma,  ar  other  perton,  by  Infonna- 
Uon  la  Tane,  In  the  Supreme  Court  or  in  the 
OountT  Orart  of  Common  Pleae  for  the  eountj 
trlmein  luch  ■einira  ahall  be  mader  Bh'"- 
npon  neh 
and  after 
Uwa  in  U 

la  directed.  And  moreorer,  all  and  ereij  per- 
aen  and  pereon*  eo  building,  fitting  ont,  m— 
nine,  equipping,  or  otherwise  preparing 
^MtMng  away  anj  ehip  or  veeeel,  knowing  or 
Intenduig  that  the  eame  ehall  be  employed  in 
ench  tiMO  or  busineia,  contrary  to  the  true 
latent  and  meaning  of  tUe  act,  or  in  anjwiee 
aiding  or  abettjng  therein,  ehall  severally  for- 
feit and  pay  the  tnm  of  one  thousand  pounds, 
one  moiety  thereof  to  the  use  of  the  Common- 
wealth, and  the  other  moiety  thereof  to  the  nee 
of  him  or  her  who  will  sue  for  the  same,  by 
action,  debt,  bill,  plaint,  or  information. 

"And  whereas  the  practice  of  separating, 
which  is  too  often  ezerdsed  by  the  masters  and 
mlstresBse  of  negro  and  mulatto  alavea,  or  ser- 
Tanta  for  term  of  years.  In  separating  hus- 
banda  and  wives,  and  parents  and  ehildren, 
raqnires  to  be  ehacked,  so  far  aa  the  same  may 
be  done  without  prejudice  to  such  maetera  or 
mistresses: 

"Sea.  VL  If  any  owner  or  possessor  of  any 
negro,  mnlatto  sUve  or  slaves,  or  servant  or 
servants  for  term  of  years,  shall,  from  and 
SttO*]  'after  the  flret  day  of  July  next,  sepa- 
rata or  runove,  or  cause  to  be  aeparated  or 
removed,  a  husband  from  his  wife,  or  wife 
from  her  hneband,  a  child  frcnn  hie  or  her  psjr- 
ante,  or  a  parent  from  a  child,  or  any  or  either 
of  the  descriptione  aforesaid,  to  a  greater  dis- 
tance than  ten  milea,  with  the  design  and 
intention  of  ehanring  the  habitation  or  place  of 
abode  of  sneh  hnaband  or  wife,  parent  or  child, 
unleea  and  eUld  ahaH  be  above  the  age  of 
four  years,  without  the  eimsent  of  sueh  elave 
or  servant  for  life  or  years  shall  have  been 
obtained  and  teetlfled  in  the  manner  hereinbe- 
fore  described,  Buch  person   (r*  persona   shall 


severally  forfeit  and'pay  the  eum  of  fiftT 
pounds,  with  coeta  of  rait,  for  everv  such 
<rffense,  to  be  recovered  by  action  of  debt. 


E taint,  or  Information,  in  the  Supreme  Court  or 
I  any  eourt  of  common  ^eas,  at  the  suit  of 
any  person  who  wiU  sue  for  the  same,  one 
mnety  thereof,  when  reoovered,  for  the  use  of 
the  plaintiffs,  the  other  moiety  for  the  use  of 
the  poor  of  the  dtv,  township,  or  place,  from 
whlcn  said  hnaband  or  wife,  parent  or  child, 
ahaO  have  been  taken  and  removed." 

See.  VIL  Rnwaled  STth  Hareh,  1820,  and 
SNk  March,  I^. 

And  the  jurora  further  found  that  at  a  aes- 
eion  of  the  General  Assembly  of  the  Cbmmon- 
wealth  of  Pennsylvania,  bolden  at  Harrisbnrg 


E virions  of  the  OonstltntioB  of  the  United 
tea  relative  to  fngitlvaa  fran  labor,  (or  the 
protection  of  free  people  of  color,  and  to  pre- 
vent Udnapping." 

"Sec  L  If  any  person  or  peiatns  shall 
from  and  after  the  paaslng  of  this  act,  bf  force 
and  violence,  take  and  carry  awav,  or  eanse  to 
be  taken  or  carried  away,  and  shall  by  fraud 
m  (aUe  pretense,  seduce,  or  eanse  to  be 
isfcMsi,  or  shall  attempt  io  to   take,  carry 


away,  or  seduce  any  sejnv  or  mulatto,  from 
any  part  or  parts  of  this  Conimoawealth,  to  any 
other  place  or  places  whatsoever  out  of  thu 
Commonwealth,   with   a  design   and  intention 


ol   aelling   and   dlspoaiag   < 

to    be    sold    or    of   keeping    and    detaining, 

or    of    causing    to    be    kept    and    detained. 


each  negro  or  mulatto,  as  a  slave  or  servant 
for  life,  or  for  any  term  whatsoever,  every 
such  person  or  persons,  his  or  their  aidera  or 
abettors,  shall  on  conviction  thereof,  In  any 
court  of  this  Commonwealth  having  competent 
Jurisdiction,  be  deemed  euilty  of  a  felony,  and 
ahall  forfeit  and  pay  at  the  dlscretloa  of  the 
court  *paaaing  the  sentence,  a  sum  not  [*58t 
less  than  five  hundred,  nor  more  than  one 
thousand  dollars;  one  ludf  thereof  shall  be  jttii 


monwealth;  and  moreover  sliall  he  sentenced 
to  undergo  a  servitude  for  any  term  or  terma 
not  lasa  than  seven  yeara,  nor  eiceeding  twen- 
ty-one yeare,  and  shall  be  confined  and  kept  to 
hard  labor,  fed  and  clothed  in  the  manner  as  la 
directed  by  the  penal  laws  of  this  Common- 
wealth for  persons  convicted  of  robbery. 

"See.  IL  If  anv  person  or  persons  shall 
hereafter,  knowingly  sell,  transfer,  or  asngi^ 
or  shall  knowingly  purchase,  take,  or  transfer 
on  aasignnent  of  any  n^ro  or  mulatto,  for 
the  purpoee  of  fraudulently  removing,  exiMnrt- 
ing,  or  carrying  said  negro  or  mulatto  out  of 
thie  State,  with  the  dea&n  or  intent  bf  frand 
or  false  pretenses  of  makuig  him  or  her  a  slave 
or  servant  for  life,  or  for  any  term  whatsoever, 
every  person  eo  offending  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof, 
shall  forfeit  and  pay  a  flue  of  not  lees  than  five 
hundred  dollars,  nor  more  than  two  thouaand 
dolhua,  one  half  whereof  shall  be  paid  to  the 
person  or  peraons  who  ehaU  proseente  for  the 
sam^  and  the  other  half  to  the  Oommonwealthi 
and  moreover  shall  be  sentenced  at  the  discre- 
tion of  the  court  to  undergo  a  servitude  for  any 
term  or  time  not  lees  than  seven  yeare,  nor 
exceeding  twenty-one  yeare,  and  shall  be  eon- 
fined,  kept  to  hud  labor,  fed  and  clothed  in  the 
same  manner  as  is  directed  by  the  penal  laws 
of  this  Commonwealth  for  persona  oonvlotod 
of  robbery. 

"Sec.  m.  When  a  person  held  to  labor  or 
servitude  in  any  of  the  United  Statee,  or  In 
either  of  the  tenitories  thereof,  under  the  lawn 
thereof,  ah^  escape  into  this  Commonwealth, 
the  person  to  whom  auch  labor  or  service  ia  dui^ 
his  or  her  duly  authorised  agent  or  attoran, 
constituted  in  writing,  ts  hereby  authorised  Co 
apply  to  any  jndga,  Justice  M  the  peace,  or 
alderman,  who  on  such  application,  supported 
by  the  oath  or  affirmation  of  auch  claimant  or 
authorised  agent  or  attorney,  aa  aforeeaid,  that 
the  said  fujdtive  hath  eaeaped  from  his  or  her 

viae,  or  from  the  sarvlea  of  the  person  for 
wuom  he  la  duly  constitntcd  sgMit  or  attona^, 
shall  lasua  his  warrant  under  hie  hand  ani 
seal,  and  directed  to  the  sheriff,  or  any  consta- 
ble of  the  proper  dty  or  eounty,  authorising 
and  empowering  aaid  sheriff,  or  oonstable,  to 
'arreat  and  seise  the  said  fugitive,  who  [*5S1 
'  ~"  *  aald  warrant,  and  ta  Mng 


SuPfiUil  CODBT  OF  TBB  UlllTBt  SlATn. 


^Btst«   of   PeDuylvanla,   County,   u. 

"^he  Commonwekltli  of  PeDusflvanui  to  the 
dieriif  or  my  eanst«bl«  of Cownty,  greet- 

WhercM,  It  appeftrs  by  tbe  o«th,  or  tolenm 

•ffinnAtion    of ,    tliat    — 

~'——  wAi  held  to  labor  or  Mrvice  to  — 

--,    of    County,    in    the    Stat*    of 

— ,    and    tbe    said    hatb 

Mcaped  from  the  labor  and  cerviee  of  the  said 

,  you   are   therefore   commanded 

to  arreat  and  teae  the  body  of  the  Mid 

— if  ha   be   found   in  your  county,   and 

bring  him  forthwith  before  the  person  ieiuing 
the  warrant;  If  a  Judge  (or  if  a  justice  of  the 
paaM  or  aldermaD),  before  a  jndge  of  tlie  Court 
of  Common  pleaa,  or  of  the  District  Court,  ai 
tke  caaa  may  be,  of  your  proper  county,  oi 
neordar  of  a  dty,  so  that  tbe  truth  of  the  mat' 

tar  may  ba  inqnirod  into,  and  the  said  

■  '  be  dealt  with  as  the  Constitution  of  the 
United  State*  and  the  laws  of  this  CommoD' 
wealth  direct. 

'HVherea*  our  said  judge   (or  alderman,  oi 

Jnatiae,  aa  the  caae  nay  be)  at  this dJky 

of  ,  in  the  year  of  our  Lord  one  thou- 

•and  dght  hundred  and . 

"^y  virtue  of  such  warrant  the  person 
named  tlierein  may  be  arrested  by  the  proper 
■beriff,  or  constable  to  whom  the  same  shall  ba 
daliTcred,  within  the  proper  city  or  county. 

"See.  IV.  No  judge,  justice  of  tbe  peace,  ot 
aJderman  shall  issue  a  warrant  on  the  applica- 
tion of  any  agent  or  attorney  as  provided  in  th« 
aaid  third  section,  unless  the  said  agent  or  at- 
torney shall,  in  addition  to  his  own  oath,  or  af- 
flrmation,  produce  the  affidavit  of  the  claimant 
of  the  fugitive,  taken  before  and  certified  by  ■ 
justice  of  the  peace  or  other  magistrate  author- 
ued  to  administer  oaths  in  the  State  or  terri- 
tory in  whid)  eucfa  olaimant  shall  reside,  and 
accompanied  by  the  certiflcate  of  tbe  author- 
ity of  sucb  iuetieo  or  magistrate  to  administei 
oatha,  signed  by  the  clerk  or  prothonotary,  and 
nothenticated  by  the  seal  of  a  court  of  record, 
in  auch  State  or  territory,  which  affidavit  ahall 
6fta*]  atate  the  'aaid  claimant's  title  to  the 
aarvica  of  such  fugitive,  and  also  tbe  name, 
am,  and  daacription  of  the  person  of  sucb  fu- 

^UVB. 

"See.  V.  It  shall  ba  the  duty  of  any  judge, 
Jostiee  of  tbe  peace,  or  alderman,  when  he 
granta  or  issues  any  warrant  under  the  provi- 
nona  of  tlie  third  section  of  this  act,  to  aiake  a 
f^r  record  on  his  doclcet  of  tbe  Hune,  in  which 
he  ahall  enter  the  name  and  place  of  residence 
of  the  person  on  whose  oath  or  affirmation  the 
laid  warrant  may  be  granted;  and  alao  it  an 
Affidarlt  ahall  have  been  produced  under  the 
prOTiaiau  of  the  fourth  section  of  this  act,  the 
name  and  place  of  residence  of  tlie  person  mak- 
Cif  IMh  aAdavit,  and  tlie  age  and  description 
of  the  person  of  the  alleged  fugitive  contained 
fa  aoeh  affidavit,  and  shall,  irithin  ten  days 
thereafter,  file  a  eertiflcd  copy  thereof  in  ine 
offiet  of  the  clerk  of  tbe  Court  of  (Senoral 
Qnnrtar  Sassione  of  the  Peace,  or  Mayor'a  Court 
of  the  proper  dty  or  eounty;  and  any  judge, 
tattioe  of  tne  peace,  or  alderman,  who  shall  re- 
Ibm  or  B^^eet  to  comply  with  the  proviiions 
of  tiite  aeetion,  shall  be  deemed  guilty  of  a  mia- 
demaanor  in  office,  and  shall,  on  conviction 
thereof,  be  aentencad  to  paj,  at  the  diaoretioa 


of  the  court,  any  sum  not  exceeding  ana  tbaa> 


arrested  before  the  judge,  according  to  uh 
igency  of  the  warrant.  And  any  sheriff  or 
constable  who  shall  refuse  or  willfully  u^leet 
ao  to  do,  shall,  on  conviction  thereof,  be  sen- 
tenced to  pay  at  the  discretion  of  the  court,  any 
sum  not  exceeding  five  hundred  dollars,  one 
half  to  the  party  prosecuting  for  the  same,  and 
the  other  half  to  the  Commonwealth,  or  ahall 
alao  be  sentenoed  to  imprisonment,  at  hard 
labor,  for  a  time  not  excMding  sis  m<»tbs,  as 
both. 

"See.  VI.  The  said  fugitive  from  labn  or 
service,  when  so  arrested,  shall  be  brought  bo- 
fore  a  judge  as  aforesaid,  and  upon  proof  to 
the  satisfaction  of  such  judge,  that  the  person  so 
seized  or  arrested,  doth  under  tbe  laws  of  tbe 
State  or  territory  from  which  she  or  lie  fled  frMS 
service  or  labor,  to  the  person  daiming  him 
or  her.  It  shall  be  theduty  of  such  judge  to  give 
a  certificate  thereof  to  such  claimant,  his  or  her 
duly  authorized  agent  or  attorney,  which  shaD 
be  sufficient  warrant  for  removing  tbe  aaid 
fugitive  to  the  State  or  territory  from  which 
she  or  he  fled:  *Provided,  That  the  [*&S4 
oath  ot  the  owner  or  owners,  or  other  persiHi  in- 
terested, siiall  in  no  case  be  received  in  evi< 
denoe  l>efore  the  Jndge  on  the  haariog  of  the 

"Sec  vn.  When  the  fugitive  ehaU  be 
brought  before  the  judge,  agreeably  to  the  pn>- 
vidona  of  this  act,  and  eitber  party  allege  and 

Kove  to  the  satisfaction  of  the  said  judge  that 
or  she  is  not  perpared  for  trial,  and  have 
testimony  material  to  tbe  matter  in  eontrovaray 
that  can  be  obtained  in  a  reasonable  time,  it 
ahall  and  may  be  lawful,  unless  security  satia- 


e  keepini 
)  of  the 


*  common  jail 


expense  of  the  owner,  agent,  or  attorney  for 
such  time  as  tbe  judge  shall  think  reasmable 
and  just,  and  to  a  day  certain,  when  the  said 
fugitive  shall  be  brought  before  him  by  habeas 
corpus  In  the  court  house  of  the  proper  oonnt^, 
or  in  term  time  at  the  chamber  of  the  aatd 
judge,  for  final  bearing  and  adjudication;  Pro- 
vided, That  if  the  adjournment  of  the  hearing 
be  requested  by  the  claimant,  his  agent  or  at. 
tomey,  such  adjournment  shall  not  be  granted 
unless  the  said  claimant,  bis  agent  or  attorney, 
shall  give  security  satisfactory  to  the  judge  to 

Spear  and  prosecute  his  claim  on  tbe  day  to 
lich  tbe  heuing  shall  be  adjourned:  Pro- 
vided, That  on  the  bearing  last  mentioned,  if 
the  judge  eommitting  the  said  fugitive,  or  tak> 
ing  the  security  as  foresaid,  should  be  absent, 
sick,  or  otherwise  unable  to  attend,  it  ahall  bo 
tbe  duty  of  either  of  the  other  judges,  on  notieo 
given,  ba  attend  to  tiie  said  hearing  and  to  do- 
dde  thereon. 

"See.  VnL  The  offleor  which  may  or  shall 
be  employed  in  tlie  execution  of  the  duties  od 
this  sot  shaU  ba  allowed  the  same  fees  for  ssr- 
viee  of  prooess  that  aheriffs  within  thia  Ooio> 
monwealtb  are  now  allowed  for  aerviog  iiiln  ion 
in  oriminal  sases^  and  two  dollars  aod  Htf 


Piioo  V.  Ihi  Coiaioxin:u,Tii  or  PEnneTLTUiu. 


UiIIt  tpent 

ea  them  bj  thU  ftct,  to  )m  pkid  b^  the 
■gent,  or  attonuf ,  ImniMliatelj  on  tlie  perfonn- 
kBce  of  the  dutiea  aforeufd. 
"Sm.   IX.   No   Alderauui   or   jiutloe   of   the 

fogltlTB  from  labor  from  mn;  of  the  United 
St«tei  or  terrltoriei  under  &  certain  act  of  Con- 
gma,  paued  on  the  tenth  dftf  of  Febniarr, 
~    1  thousand  seven  hundred  and  ninety-three, 


65S*]  'entitled  "An  Act  respecting  fugitlvea 
from  juattce,  uid  pereons  escaping  from  the 
vice  01  thrir  maatera;''noTahBUaiif  aldennan  w 
Justice  of  tlie  peaeo  of  tbia  Commonwealth  issue 
or  grant  any  cwtiScate  or  warrant  of  removal  of 
anj  such  f ugitiro  from  labor  aa  aforesaid,  ezcnit 
In  the  manner  and  to  the  effect  provided  in  the 
Uird  section  of  this  act,  upon  the  application, 
ftffidaTit,  or  testimony  of  any  person  or  persons 
wluitsoever,  under  the  said  act  of  Congrees,  or 
imder  any  other  law,  authority,  or  act  of  the 
Congress  of  the  United  States;  and  if  any 
ftlderman  or  Justice  of  the  peace  of  this  Com- 
monwealth shall,  contrary  to  the  provisions  of 
tliis  act,  take  cognizance  or  jurisdiction  of  the 
ease  of  any  auch  fugitive  as  aforesaid,  except 
tn  the  manner  hereinlMfora  provided,  or  si  " 
grant  or  issue  any  certificate  or  warrant  of 
moval  as  aforesaid,  then,  and  in  either  case,  he 
shall  be  deemed  guilty  of  a  misdemeanor  in 
office,  and  aliaU,  on  eonrietion  thereof,  be  aea- 
teneal  to  pay  at  the  discretion  of  the  oourt  any 
sum  not  lesB  tlian  Ave  hundred  doliais,  nor  ez- 
eoeding  one  ttiousand  dollars,  or  half  thereof 
to  the  party  prosecuting  for  the  same,  and  the 
other  lialf  to  the  uso  of  the  Commonwealth. 

"Sec  X.  It  shall  be  the  duty  of  the  judge  or 
recorder  of  any  court  of  record  in  tbia  com- 
monwealth when  he  grants  or  issnsa  aay  cer- 
tificate or  warrant  of  removal  of  any  negro  or 
mulatto  claimed  to  be  a  fugitive  from  labor  to 
the  State  or  territory  from  which  he  or  site  fled, 
in  pursuance  of  an  Act  of  Congress  passed  the 
twelfth  day  of  February,  one  thousand  seven 
hundred  and  ninety-three,  entitled  "An  Act 
nspecting  fugitives  from  justice  and  persons 
wcaping  from  the  service  of  their  masters,"  and 
of  this  act  to  make  a  fair  record  of  the  same,  in 
which  he  shall  enter  the  age,  name,  sei,  and 


exoept  the  seventh  asetion  of  tUs  last  men- 
tioned act,  which  Is  hereby  supplied  and  ro- 
pealed." 

And  the  Jnron  further  found,  that  the  ne^ 
woman,  Margaret  Morgan,  In  the  within  in- 
dictment mentioned,  came  into  the  State  of 
Pennsylvania  from  the  State  of  Maryland,  some- 
time &  the  year  eighteen  hundred  and  thirty- 
two;  that  at  that  ume,  and  for  a  lon^  period 
before  that  time,  she  was  a  slave  for  life,  held 
to  labor,  and  owing  Hervice  or  tabor  for,  under, 
and  according  to  the  laws  of  the  said  State  of 
Maryland,  one  of  the  United  States,  to  a  cer- 
tain Margaret  Ashmore,  *  eitlun  of  the  State 
of  Maryland,  residing  in  Eartford  Oonaty,  and 
that  the  aaid  negro  woman,  Margaret  Morgan, 
escaped  and  fled  from  the  State  of  Marylstnd 
without  the  knowledge  and  oonsent  of  the  aaid 
Margaret  Ashmore;  that  in  the  month  of  Feb- 
ruary, eighteen  hundred  and  thirty-seven,  the 
within  named  defendant,  Edward  Prigg,  was 
duly  and  lenlly  constituted  ani  appointed 
by  the  said  Margaret  Ashmore,  her  agent  or 
attorney,  to  seize  and  arrest  the  said  negro 
woman,  Margarst  Morgan,  as  a  fugitive  from 
labor,  and  to  remove,  take,  and  carry  her  from 
thie  State  into  the  State  of  Maryland,  and  there 
deliver  her  to  the  said  Margaret  Ashmore;  that 
as  such  agent  or  attorney  the  said  Edward  Prigg 
afterward,  and  in  the  same  month  of  Febru- 
ary, eighteen  hundred  and  thirty- seven,  before 
a  certain  Thomas  Henderson,  Esquire,  then 
being  a  jostico  of  the  peace  in  and  for  the 
Count:?  (n  York,  in  tble  SUte,  made  oath  that 
the  said  negro  woman,  Margaret  Morgan,  had 
fled  and  escaped  from  the  State  of  Maryland, 
owing  lervice  or  labor  for  life,  under  the  laws 
thereof,  to  the  said  Margaret  Ashmore;  that  the 
said  Thomas  Henderson,  so  being  such  Justice 
of  the  peace  aa  aforesaid,  thereupon  issued  hk 
warrant,  directod  to  one  William  M^eary, 
then  and  thers  being  a  r^ularly  appointed 
constable  In  and  for  York  County,  command- 
ing him  to  take  the  said  negro  woman,  Marga- 


tiflcate  or  warrant  of  removal,  together  with 
the  evidence  and  the  name  of  the  places  of  res- 
idence of  the  witnesses,  and  the  party  claiming 
such  negro  or  mulatto,  and  riiall   within  ten 


Quartor  Sessions  of  the  Peace,  or  Mayor's  Court 
Mt  the  dty  or  county  in  which  he  may  reside. 

"See.  XL  Nothing  in  this  act  contained 
■ball  be  eonstruod  as  a  repeal  or  alteration  of 
any  part  of  an  act  of  Assembly  passed  the  flrat 
day  of  March,  one  tbousand  seven  hundred  and 
»fie*]  eighty,  'entitled  "An  Act  for  the  grad- 
■al  abolition  of  alavery,"  except  the  eleventh 
•action  of  said  act,  whioh  is  hereby  repealed 


March,  one  thousand  seven  hundred  and  eighty 
■ight,  entitled  "An  Act  to  explain  and  amend 
ftn  act  fmr  tlM  gradual  «boUti^  cf  •Uvery," 
If  U  ««. 


other  justice  of  the  peace  for  said  county; 
that  the  said  M'Cleary,  In  obedience  "to  ['857 
said  warrant,  did  accordingly  take  and  appn- 
hend  the  said  negro  woman,  Margaret  Morgan, 
and  her  children.  In  York  County  aforesaid, 
and  did  bring  her  and  them  before  the  said 
Thomas  Benaereon;  that  the  said  Henderson 
thereupon  refused  to  take  further  cognizance 
of  said  case,  and  that  the  said  Prigg  afterward*, 
and  without  complying  with  tM  prorislons 
of  the  said  act  of  the  (^ueral  Assemblj  of  the 
nonweaith  of  Pennsylvania,  paMed  the 
of  March,  1826,  entitled  'An  Act  to  ^n 
efTect  to  the  prorlsions  of  the  Constitution  of 
the  United  State*  reUtlve  to  fngtUvea  from 
labor,  for  the  protection  of  free  people  of  eolor, 
and  to  prevent  Udnapiring,''  did  tu«,  mnore, 
and  carry  away  the  said  negro  woman,  Marga- 
ret Morgan,  and  ber  ebiidren,  mentioned  in 
said  warrant,  out  of  this  State  Into  the  SUta  of 
Maryland,  and  did  there  deliver  the  said 
woman  and  children  into  the  custody  and  pos- 
session of  the  said  Margaret  Ashmore. 

And  further  say,  that  one  of  the  said  chil- 
dren so  taken,  removed,  and  carried  away,  was 
bom  In  thie  State  more  tlian  one  year  after  the 
said  BMTO  woman,  Margaret  Morgan,  had  fled 


M7 


SVPREMI  COUBT  OV  THB  UHITID   StATBB, 


•nd  eH*p»d  from  th«  State  of  UtryUnd  u 
aforeiaid. 

But  whether  or  not  upon  the  trhole  matter 
kforeMiid,  hj  the  jurors  afor^^Haid,  in  form  afore- 
Wid,  found,  the  aaid  Edward  Prigg  be  guilty  in 
,  manner  and  form  as  he  atands  indicted  the  jurori 
ftforeaaid  are  altogether  ignorant,  and  therefore 
pray  the  advice  of  the  court,  and  if,  upon  tlie 
whole  matter  aforesaid  it  shall  seem  to  the  said 
court  that  the  said  Edward  Prigg  is  guilty,  then 
the  jurors  aforesaid,  upoa  their  oaths  aforesaid, 


But  if,  upou,  the  whole  matter  aforesaid,  it 
■hall  seem  to  the  said  court,  that  the  said 
Edward  Frigg  is  not  guilty,  then  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  say  that 
the  said  Edward  Prigg  ii  not  guiltf  in  manner 
and  form  aa  he  atands  indicted." 

This  special  verdict  was,  under  an  agri 
meut  between  Meaers.  Meredith  and  Helson, 
oouniel  for  Edward  Prigg,  and  Mr.  Johnson, 
the  Attorney -General  of  Pennsylvania,  taken 
nnder  the  proviaions  of  an  act  of  the  Assembly 
of  PennayWania,  passed  Z2d  of  May,  1639;  and 
by  agreement,  the  court  gave  judgment 
6BS*]  'against  Edward  Prigg,  on  the  finding 
nf  the  jury  and  the  indictment. 

The  defendant  prosecuted  a  writ  of  error  to 
the  Supreme  Coiirt  of  FennsylTania  to  May 
Term,  1840.  On  the  Z3d  May,  1840,  the  fol- 
lowing errors  were  assigned  before  the  court, 
by  Mr.  Meredith  and  Mr.  Kelson,  who  repre- 
•ented  the  State  of  Maryland,  aa  well  «■  the 
Mendaut. 

The  plaintiff  in  error  suggests  to  the  Supremt 
Court  oere,  that  the  judgment  rendered  m  tht 
Court  of  Oyer  and  Terminer  of  York  County  ir 
this  eaae,  should  be  reversed  for  the  reason  fol 
lowing,  vie.:  That  the  act  of  Assembly  of  the 
Oammonwealth  of  Pennsylvania,  set  out 


Btatea,  and  is  therefore  void. 

TIw  Supreme  Court  affirmed,  pro  forma,  the 
judgment  of  the  Court  of  Oyer  and  Terminer; 
and  the  defendant,  Edward  Prigg,  prosecuted 
tUa  writ  of  error. 

The  caae  was  ar^ed  for  the  plaintiff  in 
error  by  Mr.  Meredith  and  Mr.  Helion,  under 
authority  to  appear  in  the  ease  for  the  State  of 
Maryland;  and  by  Ur.  Johnson,  the  Attorney- 
General  of  Pennsylvania,  and  Mr.  Hambly  for 
the    Commonwealth   of   Pennsylvania. 

The  arguments  of  all  the  counsel,  with  the 
•XMptlon  of  that  of  Mr.  Helwn,  which  has  not 
been  received,  have  been  by  them,  respectively, 
fumiihed  to  the  reporter. 

The  counsel  for  the  plalntlfT  In  error  con- 
tended— 

That  the  law  of  Pennsylvania  on  which  the 
Indictment  of  the  defendant  founded  waa  nn- 
oonititutlonal. 

1.  Because  Congress  has  the  exclusive  power 
at  legislation  upon  the  subjeet  matter  of  the 
■aid  constitutional  provision,  which  power  has 
been  exercised  by  Oie  Act  of  the  12th  Fehru- 
ary,  1783. 

8.  That  if  thia  power  Is  not  exclusive,  still 

the  concurrent  power  of  the  State  Legislature 

h  suspended  by  the  actual  exereiee  of  the  fed- 

eral  power. 

3.  TbMt  U  Bfit  nupended,  sUU  Om  tUtute  ol 


isappUeaUeta 

ith  the  act  of 

Congress,  and  is  therefore  unconstitutianal  and 

■Mr.  Meredith,  for  the  State  of  Mar?-  [■»«• 

land,  interposing  in  behalf  of  the  pi&intiff  im 
error,  adverted  to  the  special  Act  of  the  iMis- 
latiire  of  Pennsylvania,  of  the  22d  of  Hay, 
1839,  as  the  result  of  a  negotiation  between 
that  State  and  Maryland,  the  object  of  which 
was  to  settle,  by  the  authoritative  decision  of 
the  Supreme  Court  of  the  Union,  the  power  of 
State  legislation  over  tliat  proTisiou  of  the  Con- 
stitution of  the  United  States  which  relates  to 
fugitive  slavea.  He  then  briefly  stated  the 
facts  of  the  particular  case,  aa  found  b^  the 
special  verdict;  and  referring  to  the  pronnons 
of  the  Act  of  Congreaa  of  the  12tb  of  Febru- 
ary, 17B3,  respecting  fugitives  from  justice, 
and  persons  escaping  from  the  service  of  their 
masters,  and  to  the  several  sectiona  of  the 
Pennsylvania  law  of  the  25th  of  March,  ISSt, 
which  had  given  rise  to  the  controversy  betweea 
the  two  States,  he  remarked  that  the  validity 
of  this  law  depended  entirely  u^n  the  eon- 
stitutionality  of  the  act  of  Congress.  If  that 
act  was  constitutionally  passed,  he  argued  that 
it  waa  wholly  immatenal  to  inquire  whether  tt 
waa  passed  in  the  exercise  of  an  excluaive  or  <f 
a  concurrent  power  of  legislation.  Becauae,  ia 
either  caae,  the  conclusion  would  be  the  ssma 
The  Pennsylvania  law  must  be  declared  inop- 
erative and  void,  and  the  judgment  of  m 
courts,  which  he  was  about  to  ezamine,  mart 
necessarily  be  reversed. 

If  this  should  appear  to  be  a  proper  view  of 
the  question  presented  by  the  record;  if  it  de- 
pended solely  upon  the  constitutionality  of  the 
act  of  Congress;  the  whole  matter,  aa  ha  be- 
lieved, would  be  found  to  lie  within  very  nar- 
row liniita.  But,  undoubtedly,  the  cause  itadt, 
looking  to  the  consequences  of  ita  decision  bf 
the  tribunal  he  addressed,  waa  one  of  deep  and 
pervading  interest.  It  involved  matters  of  hi^ 
concemnient,  not  only  to  the  two  sovereip 
States  which  stood  before  the  court  aa  the  ia- 
mediate  parties  to  the  controversy,  but  to  thoas 
other  States  of  the  Union  which,  with  rafa- 
ence  to  the  questions  at  iasue,  occupied  Um 
sams  relative  position.  Indeed,  it  would  per- 
haps be  not  too  much  to  say  that  the  case  was 
one  of  vital  Interest  to  the  peace  and  perpetnity 
of  the  Union  itself,  for  he  believed  that  t« 
the  interference  of  State  legislation  might  justly 
be  ascribed  much  of  that  exasperation  of  pub- 
lic sentiment  which  unhappily  prevailed  i^ca 
a  iubjeot  that  seemed  every  day  to  aasume  s 
more  malignant  and  threatening  aapeet.  It 
waa  fit,  therefore,  that  auch  *a  cause  [*&•• 
should  receive  not  only  a  careful  but  a  thor- 
ough examination  before  it  waa  ftnally  passed 
upon  by  the  conclusive  judgment  of  the  eomt. 

That  he  might  render  what  aasistance  was  ii 
Us  power  to  this  end,  he  propoaed  to  eoniidst 
the  esse,  with  a  view  of  maintainjng  the  thie* 
following  propositions: 

1.  That  Congress  haa  the  exclusive  poww  of 
legislation  upon  the  subjeet  matter  of  the  esa- 
stitutional  provision  in  question. 

2.  That  if  the  power  is  not  exelnrive,  stm, 
from  its  very  nature,  the  eonourrent  powv  of 

,  the  State  Legislatures  is  snapended  by  ths  art 
,\u«i«va^ii«(AVMkVtAjenlL>aMMU   And, 


U4C  Fbu»  t.  '. 

t.  That  If  Uw  power  la  not  •napcnded  o*er 
the  whole  nibject  matter  of  the  proviaioii,  atiU 
it  «aiuiot  be  coiutitutionallj  exerelMd  m  aa  to 
conflict  with  federal  leeielatioa;  and  eonae- 
quentlj,  that  the  law  of  PennajlTania,  ao  far  aa 


consUtutioiial  provision  requirad  le^alationi 
wbetber,  propria  vlgore,  it  waa  not  sufficient  ol 
itself,  and  by  itself  to  effeetuata  the  objeet  It 
contemplated.  He  did  not.  it  waa  tnie,  antici- 
pate sucli  a  construction  from  the  learned  conn- 
ael  for  the  State  of  FennBylvania;  for,  if  suc- 
c«isfuUr  maintained,  it  would  be  fatal  to  their 
ease.  Because  it  waa  clear  beyond  all  doubt 
that  if  the  legislation  of  Congress  ia  lahibited 
on  the  ground  that  the  Constitution  neither  In- 
tends nor  requires  leglslatiTe  regulatloit,  the 
same  reason  muat  necessarily  ezelude  the  lesta- 
latioD  of  the  States;  and  therefore,  in  refer- 
ence to  the  present  case,  if  the  Constitution  ef- 
fects its  own  purposes,  by  its  own  unassisted 
strength,  the  law  of  Penneylvania,  which  pro- 
fesses  by  its  title  "to  give  effect  to  the  provi- 
aiona  of  the  Constitution  of  the  United  States, 
relative  to  fugitives  from  labor,"  la  at  beat  a 
mere  work  of  legialatire  aupererogatlon  wholly 
futile  and  inoperatiTe.  It  was  not,  therefore, 
ba  said,  in  Its  direct  bearing  upon  the  case,  that 
be  deemed  the  inquiry  importut;  but  becanse, 
elsewhere,  in  legislative  assemblies,  aa  well  aa 
In  judicial  forums,  this  eonetruetlon  had 
SCI*]  'been  so  gravely  insisted  on  aa  to  dc' 
serve  at  least  a  passing  notice. 

A  very  brief  examination  of  the  provision  in 
the  Constitution  would,  he  thought,  make  it 
manifest  that  it  looks  to  subaeouent  legislative 
•nactments.  The  Brst  clause  prohlblta  tha  Stataa 


discharged  from  service.  If  the  provisloii  had 
stopped  there,  he  admitted  that  lei^alathm 
would  have  bmn  unnecessary.  Because  a  State 
law,  in  violation  of  so  express  a  prohibition, 
would   be   ipso    facto   void.     And    Uie   judicial 

Swer,  extending  to  all  eases  arising  under  the 
nstltution,  would  be  unquestionably  compe- 
tent so  to  declare  it.  But  the  next  clause  of  the 
provision  is  of  a  different  character.  It  guaran- 
tiee a  right,  and  enjoins  a  duty.  It  declares  that 
the  fugitive  shall  be  delivered  up,  on  claim,  to 
the  party  to  whom  his  service  or  labor  may  be 
due.  Here,  then,  are  two  acts  to  be  done.  A 
elaim  ia  to  tie  made;  but  the  mode  In  which  it 
is  to  be  made,  and  the  forma  to  be  observed  in 
making  it,  are  not  provided  for.  Again,  a  de- 
livery is  required;  but  from  whom,  and  in 
what  manner,  and  on  what  condition,  the  Con- 
stitution does  not  prescribe.  Segulations  upon 
these  paints  were  indispensable  to  effeetuata 
the  object,  and  they  were  left  to  legislative 
anactmeuts.  And  very  properly  so,  bwanse  it 
ia  the  office  of  a  written  constitution  to  estab- 
lish general  principles  only,  leaving  them  to  be 
aarried  out  by  future  legislation. 

Hr.  Heredith  then  adverted  t«  tha  Uatory 
1*  Xi.  ed. 


and  origin  of  the  Aet  of  Congreia  of  the  ICtk 
of  Febniary,  1793,  aa  tha  strongest  illustration 
of  the  neceasity  of  suoh  legidation;  and  tor 
thia  purpose  referred  to  the  first  volume  of 
State  Papers,  title  Mlscellaitaous,  page  S8  at  aeq. 
It  appeared  from  theae  documenta,  tint  In  the 
year  1781,  hut  two  years  after  the  organisation 
of  the  government,  the  Oovemor  of  Binuaylva- 
nia,  under  the  analogous  provision  in  the 
Constitution  relative  to  fugitives  from  jnsUoe, 
made  a  demand  upon  the  Oovemor  of  Virginia 
for  the  surrender  and  delivery  of  three  persons, 
who  had  been  indicted  in  Penus^lvsiiia  for 
kidnapping  a  negro  and  carrying  him  into  Yii- 
ginia.  The  Governor  of  Virginia  hesitated 
upon  the  course  to  be  pursued,  and  referred 
the  matter  to  the  Attorney-General  of  that 
State,  who  advised  that  the  demand  on^t  not 
to  be  complied  with.  In  an  elaborate  opinion, 
to  which  'the  court  waa  referred,  he  took  [*BCS 
several  objoctioos,  and  among  them  the  oae 
most  strenuoualy  insisted  on  waa,  that  the  Con- 
stitution had  provided  no  means  and  prescribed 
no  method  for  carrying  tha  provision  int»  ef- 
fect. And  that  Congress  had  not  supplied 
iuch  means  bv  any  law  upon  tha  subject.  ^1," 
he  said,  "the  delivery  ana  removal  lo  quesUon 
can  be  effected,  it  must  be  onder  the  authority 
only  of  the  Constitution  of  the  United  States. 
By  that,  the  delivery  is  required,  and  tha  re- 
moval authorised.  But  the  manner  in  which 
either  shall  be  effected  is  not  preaeribed."  And 
again,  "The  demand  cannot  be  compiled  with 
b^  the  Governor  of  Virginia  without  aome  ad- 
ditional provision  by  law  to  enable  him  to  do 
■o."  The  governor  adopted  thia  view  of  the 
subject,  and  expressed  a  hope,  la  commtmlaat< 
inff  his  refusal,  that  the  case  would  furnish  an 
iaaucement  to  Congress  to  Instate  at  onea 
upon  the  constitutional  provision.  Upm  this 
refuaal,  the  Oovemor  of  Pennsylvania  addreaaed- 
a  communication  to  the  President  of  the  United 
States,  in  which  he  says,  "As  the  Attorn^- 
General  of  Virginia  has  suggested  another  dif-. 
fleulty  with  reapect  to  the  mode  of  aneaUng 
persons  as  fngltivaa  from  jnatioa,  I  have 
thou^t  the  preaent  a  proper  occaalon  to  bring 
tha  subject  into  your  view;  that  by  tha  interpo- 
sition of  the  federal  Legislature,  to  whose  eou- 
sideration  you  maybe  pleased  tOBubmitit,sneh 
regulations  may  be  eatablished  aa  will  In  fu- 
ture obviate  all  doubt  and  embarraaament  upon 
a  conatitutional  question  so  delicate  and  Impor- 
tant." The  President,  It  appaara,  laid  theae 
proceedings,  with  the  opinion  of  tha  Attorney- 
General  rf  the  United  Statsa,  before  Congreaa; 
and  the  result  waa  that  at  the  same  sassiom  the 
act,  as  it  now  stands  upon  the  statute  boiA, 
waa  reported  by  a  committee,  and  waa  finely 
passed  without  oj^raaltlon  on  the  12th  of  Fs»-, 
niary,  1TB3. 

The  origin,  then,  of  this  aet  of  Oongrasa,  a9 
strongly  Ulustratlve  of  the  diffioultlea  and  em- 
barraasments  which  would  c<mtlnaally  havs 
ariaen.  If  the  artide  of  the  Conatitntion  refttnd 
to  had  been  left  to  execute  Itaelf,  diapeaasa 
with  the  neeessity  of  all  further  argument  npoa 
this  part  of  the  subject.  For  It  is  scarcely  nes' 
esaary  to  remark  that  the  same  diffioultlea  and 
embarrassments  would  have  arisen  la  rafarema 
to  the  provision  regarding  fuglUvea  from  labor, 
but  for  the  enaotmenta  of  the  law  of  17S3.    b- 


aunaxm  Oowr  or  tbb  Ukitxd  Statm. 


I  obrtmulf  much  leu.  In  that  whidi 
■  tugitlvea  from  jiutice,  thu  in  the  one 
'~-i.  immedlfttdy  under  considersition. 
in*  •«  oi  CongrBM  bM  never  been  queitiooed 
BfOB  this  ground  tUI  the  oaae  of  Jack  v.  Hartiu 
«iau  before  the  &>nrt  of  Erran  of  the  State  of 
H«r  York.  And  even  in  that  cue  it  was  a 
mtn  IntinMtfon  thrown  out  \>j  the  Chancellor, 
tat  neither  reuoned  out  nor  relied  on.  In 
mr«Tj  other  caae  it  hoe  been  taken  for  granted 
that  legislation  woe  neeeeeary  to  effectuate  the 
object  of  the  framera  of  the  Constitution.  In 
Wri^t  T.  Deacon,  6  Berg,  t  Rawie,  63.  Chief 
Auuee  Tilghmon,  after  quoting  the  provision, 
•aye:  "Here  !■  the  principle,  the  fugitive  ii  to 
be  deliTered  on  elaim  of  hie  inaater.   But  it  re- 

Slred  a  law  to  regulate  the  manner  in  which 
la  principle  eboula  be  reduced  to  practice.  It 
waa  oeceiaaTj  to  eatabllih  aome  mode  in  which 
the  claim  ahould  be  made,  and  the  fugitive  be 
dellrered  up."  So,  alto.  In  the  eaee  of  the  Com- 
monwealth T.  Qriflith,  2  Pick.  Rep.  II.  Parker, 
Clhlef  Justice,  aafi;  "The  Constitution  does  not 
prescribe  the  mode  of  reclaiming  a  slave,  but 
leaves  it  to  be  determined  by  Congresa.  It  Is 
verr  clear  that  It  was  not  Intended  that  appli- 
eation  should  be  mode  to  the  executive  autnor- 
ity  of  the  State." 


qnlres  IJie  aid  of  legislation  to  aeconplieh  its 
purpoae,  he  proceed^  to  argue  that  this  le^s- 
tatlon  woa  intended  to  be  federal,  and  exclusive 
of  State  legislation.   Why,  he  asked,  was  the 

evialoD  introduced  into  the  Constitution  T 
I  colonial  history  of  the  country  would 
riiow  that  at  one  period  slavery  was  recognited 
as  a  legal  institution  In  all  the  provinces;  and 
that  in  all  of  them,  a  customary  or  conven- 
tional law  prevailed  which  conferred  upon  the 
owner  of  a  furtive  slave  the  right  to  reclaim 
him  wherever  he  might  be  found.  Before  the 
dose  of  the  Bevolution,  however,  public  opin- 
ion In  the  northern  aection  at  the  country  bad 
materially  ehMged  with  regard  to  the  policy 
and  humanity  «l  the  system  that  had  unfor- 
tunately been  fastened  upon  the  colonies  by 
Uie  power  of  the  mother  country,  without  re- 
gard to  their  interests,  and  In  defiance  of 
i«peated  protests.  In  1780  Pennsylvania  paased 
on  Act  for  the  gradual  abolition  of  slavery.  In 
the  skme  year  Massachusetts,  by  her  Declara- 
tion of  Bl^ts,  emancipated  her  slaves.  And 
SS4*]  in  a  short  'time  afterwards  these  ei- 
•mplea  were  followed  by  all,  or  nearly  aU  of  the 
Mew  England  States. 

Hie  Institution,  however,  still  eontlnned  to 
sxist  In  the  south.  The  climate  of  that  region, 
and  the  products  of  its  soil,  peculiarly  adapted 
to  this  species  of  labor,  has  inereaaed  the  slave 
population  to  BO  great  ■  number  that,  at  the 
fltoae  of  the  Revolution,  the  system  had  so  in- 
tMtwined  Itself  with  the  vIUl  Intereataol  private 
property,  and  with  the  maintenance  of  the 
pouic  safety,  as  to  render  every  project,  even 
of  gradual  abolition,  unsafe  and  impracticable. 
During  the  confederation,  the  southern  States 
had  sustained  great  inconveniences  and  loss  by 
the  ehMvgt  that  hod  been  efTected  by  the  abolf- 
tkm  /awe  of  the  northern  States.  The  tcrayen-  \ 
Uoaml  or  mttomory  Uw,  was  no  \Qiicu  oV 
1979 


served.  Thers  was  no  provIsIoB  upon  the  sub- 
ject in  the  articles  of  oonfederation.  In  many 
of  the  northern  States  no  old  whatsoever  would 
be  allowed  to  the  owners  of  fugitive  slaves, 
and  sometimes,  Indeed,  they  met  with  open  re- 
sistance. 3  Story's  Com.  on  the  Const.  CTT. 
"At  present,"  said  Hr.  Madison,  In  the  Vir- 
ginia convention  (E  Elliott's  Deb.  S3S),  "at 
present,  if  any  stare  elopes  to  any  of  thost 
States  where  slaves  are  free,  he  becomes  eman- 
cipated by  their  laws.  For  the  laws  <rf  the 
States  are  uncharitable  to  one  another  in  this 
respect."  And  in  the  North  Carolina  conven- 
tion of  Mr.  Iredell  observed  that,  "In  some  of 
the  northern  States  they  have  eqiancipatcd 
their  slaves.  If  any  of  our  staves  go  tlien, 
they  would,  by  the  present  laws,  be  entitled  to 
their  freedom,  so  tlut  their  masters  conld  not 
get  them  again." 

It  was  during  this  conflict  of  law,  of  ojda- 
ions,  and  of  interests,  between  the  northern 
and  southern  States,  that  the  Constitution  em- 
bracing the  provision  In  question  was  adopted. 
That  provision,  It  is  well  known,  was  the 
result  of  mutual  concessions  in  refercnee  to  the 
whole  subject  of  slavery.  On  the  one  hood, 
the  south  agreed  to  confer  upon  Congress  tin 
power  to  prohibit  the  importation  of  alans 
after  the  year  1B08.     On  the  other,  the  nortt 


the  clai 

Constitution.  The  history  of  the  tim 
that  the  south  regarded,  and  relied  upon  it,  •* 
an  ample  security  to  the  owners  of  slave  prop- 
erty. In  the  Virginia  convention,  in  order  to 
satisfy  the  minds  of  the  people  that  propertj 
of  this  'description  wsb  abundantly  [*&•! 
protected.  Governor  Randolph  held  this  Isa- 
^uage:  "Were  it  right  to  mention  what  passed 
in  convention  on  the  occasion,  I  mi^t  tell  yon 
tliat  the  southern  States — even  South  Oor^aa 
herself— «onceIved  this  property  to  be  secured 
by  these  worda." 

Such,  undoubtedly,  was  the  confidence  of 
the  whole  south  in  the  intention  of  the  framen 
of  the  Constitution.  Such  was  tbeir  intention; 
and  if  so,  It  would  seem  to  follow  as  a  neces- 
sary consequence  that  they  meant  to  eomnit 
ail  legislative  power  over  the  subjeet  oxdusivs- 
ly  to  Congress.  The  provision  was  manifestly 
intended  to  restore  to  the  south  the  ri^ts 
which  the  customary  law  had  formerly  ei- 
tended  to  them  In  common  with  the  other 
colonies.  Those  rights  have  been  disr^ardtd 
by  many  of  the  States.  And  the  apprebeniioa 
must  have  forced  itself  upon  ever7  southen 
mind  in  the  convention,  that  if  the  proviti«t 
were  left  to  be  carried  out  by  State  IcgislatioB 
it  most  prove  but  a  precarious  and  inodeqnsta 
protection.  The  provision,  it  is  true,  yIdM 
the  right  of  the  owner  to  reclaim  the  fngiUv^ 
in  whatever  State  he  might  have  soufht  refun; 
but  if  the  power  to  regulate  the  mode  in  whkk 
this  provision  was  to  lie  carried  into  pradicsl 
effect— If  the  power  of  enforcing  its  •zacntiM 
were  left  to  the  States — it  eonld  not  but  hrn 


defeated.  That  the  States  mlghl  either  1^ 
late  or  not — in  tike  one  ease  leAviiic  the  owstf 
without  legal  means  to  vindieato  hu  ri^ta;  (■ 
.VtA  ot^T,  embarrassing  tho  proMeeutlta  ef 
\ttn.lliW»k\A^:6A.-1  -■  'nulls'-  ^S<ni\    'l  >  sis<. 


Pma  T.  Tm  OaaatoKWKAuwm  or  FnmnTUiu, 


t»  bom»  tk»  UngiMgi  afCUaf  JnatioaHdMB, 
whoM  whole  arnunant  upon  this  mibjMt,  tn 
th*  CM*  of  JMk  V.  HftTtln,  12  W«Bd.  R«p. 
SU,  is  entitled  to  Uw  mMt  «ttentln  eondden- 
Uoa  of  the  oourt,  "the  Um  that  the  fruiera  of 
the  ConiUtution  intended  to  teaTo  tha  1«(^U- 
tion  of  thii  auhject  to  tha  SUtea,  when  the 
prorUon  itedf  obrloualy  aprung  out  of  tlidr 
lean  of  partial  and  nnjuat  leglalation  br  tha 
Statea  In  respect  ta  It,  ennnot  be  adnittad." 
The  confldene*  of  tha  aovth  aonU  onlj  have 
repoaad  itself  In  Conmaa,  "whara  tha  ri^ta 
and  interests  of  the  aiffemt  aactions  of  the 
country,  liable  to  be  Influenced  br  local  and 
pecuUai  eansas,  would  be  regulated  with  an 
Independent  and  impartial  ragud  to  all." 

If  such  was  the  intention  of  the  fnunara  of 
the  ConetituUon,  the  next  inquiry  ia,  whether 
set*]  It  can  be  effectuated  by  the  expreu  *or 
impUeid  power!  granted  in  that  instrument. 
Oongress  has  l^lelated  upon  the  suhiaet.  But 
had  it  a  eonitUutional  authoritv  to  do  aot  Is 
the  power  thoa  exercised  diraotly  or  Impliedly 
given  T 

In  conducting  this  Inqulrr  it  fa  proper,  in 
the  first  place,  to  look  to  the  eoUataral  rap- 
porta  on  which  this  act  of  Congreas  rests  for  ita 
validity.  It  was  passed  only  four  years  Kfter 
the  adoption  of  the  Conatitution.  In  that  Con- 
•reaa  were  many  of  the  leading  and  most  die- 
tinguished  men  of  tba  convenUm.  The  act  waa 
not  passed  hastily;  for  it  waa  reported  In  1791, 
and  acted  finally  on  in  1703.  It  was  notpassed 
without  full  consideration;  for  the  nrginia 
ease,  and  the  different  oj^Iona,  looking  to 
f«deral  or  State  legislation  upon  a  Idndred  anb- 
fcot,  were  communicated  to  Oongreaa  in  1791. 
Here,  then,  is  a  contemporaneous  exposition  of 
the  constitutional  pronsion  in  the  act  Itaelf, 
which  has  been  always  rtgardad  t^  this  eonrt 
■a  of  very  high  authority.  A  practical  enoai- 
ticm,  whidi,  In  the  language  of  a  diatinndahed 
commentator,  snproacbaa  nearest  to  a  Jndidal 
expoettion.  I  Story's  Com.  on  the  Const. 
tK      It   is,   indeed,   the   very   case   he  pnta, 


pro  le  nata,  upon  a  doubt  raised— upon  a  Ua 
mota,  in  the  face  of  the  nation — with  a  view  to 


irpre- 
bin 


tation.  It  haa  been  already  said,  this  court 
tha  haUt  of  looking  with  great  reapeot.  Among 
other  caaea,  those  of  Martin  v.  Hunter^  Leases, 
t  Wheat  Bep.  SSI;  and  Cohens  t.  Tha  State 
of  Vli^nla,  0  Wheat.  Sep.  41B,  may  be  re- 
ferred to,  for  the  purpose  of  ahowlog  that  the 
eonrt  has  resorted  to  contemporary  conatmo- 
Uon — to  practical  expodtlona  of  oonstitnttonal 
powers.  In  cases  of  mneh  mors  doubt  and  dIfS' 
aolty  than  the  preaenL 

Bnt  fnrUter,  from  tha  period  of  ita  anaet- 
■tent,  tOI  very  recently,  Oils  act  of  Congreas 
has  bean  aeqiuaaeed  in — practically  sm>|i^  In 
all  the  States,  and  regarded  as  oontainbg  Jodl- 
dous  and  salutary  r«galationa  In  refereaee  to 
both  the  subJaeU  to  which  it  relates.  Ought  a 
eonatruetlon,  time-honored  sa  this  fs,  to  be 
Ul^y  disturbed  t  This  eourt  has  already  an- 
•waced  the  question.  It  haa  held  the  practice 
■ad  aequlescence  for  a  mneh  ahorter  pwlod,  aa 
tzfng  the  eonstmetion  of  the  ConatitHti<»  on 


a  qnaaUon  of  at  least  «nlta  aa  nraeh  doubt.  In 
the  ease  of  Stuart  v.  taJrd,  *1  Cranch  [■fi«T 
Bep.  809,  which  Involved  the  oonstitntionaUty 

giving  u 
cnit  eonrt  p 
"To  this  objectioi. 

ia  auiBdant  to  obeerve  that  practice  and  aa- 
qniesoence  under  it  for  a  period  of  several 
years,  oonunanelng  with  the  organisation  of 
Uta  jndldal  syatem,  affords  an  irresistible  an- 
swer, and  haa,  indeed,  fixed  the  eonstroeUoa. 
It  la  a  contemparaJ7  interpretation  of  the  most 
fonilble  nature-  This  pnetieal  exposition  is 
too  strong  and  obstinate  to  be  abaken  or  con- 
trolled. Of  oonrae  the  qneation  la  at  rest,  and 
ou^t  not  now  to  be  disturbed." 

But  tn  additloB  to  oontempanneoua  eKposi- 
tion,  and  long  aoqnieseenee,  we  have  the  judi- 
cial deoiriena  of  the  three  great  non-alavehold- 
ing  Statea— Masaacbnaetts,  New  York,  and 
Pennsylvania;  in  wUeh  the  constitutionality 
of  this  net  of  Congress  waa  chaUengsd  and  sus- 
tained. Commonwealth  v.  Qrifflth,  8  Vkik. 
Bep  11;  Wri^t  T.  Deacon,  S  Berg,  ft  Rawle's 
Bep.  03;  Jack  v.  Martin,  12  Wend.  Bep.  Sit. 

So,  too,  in  every  case  before  the  Orenlt 
Court  of  the  United  Statea,  the  provislona  of 
thia  act  of  Congreas  have  been  jndiclally  dealt 
with,  without  a  question  as  to  Ita  conatftntion- 
allty.  It  Is  submitted,  therefore,  that  a  very 
clear  case  of  construction  on^t  to  be  made 
out,  to  ahake  even  the  ecdlateral  aapports  on 
which  this  law  reata. 

Bnt  If  the  queaUon  can  atlU  be  considered  an 
open  one,  there  Is  no  diffienttv  in  showing  that 

the  power  of  legiaUtlOB  in  refere "^'^  -'■ 

la  granted  by  the 

anbiect  of  aoeh  Intenae  and  general 
interest,  to  which  the  mind  of  the  oonvantion 
had  been  ao  dlreetiy  eaUed.  they  had  left  thdr 
work  nnflniahed;  tiieir  pnrpoea  imaceompUshad. 
It  haa  been  aaid,  however,  and  may  ag^  he 
aaid,  that  the  legislative  power  of  fedenJ  gov- 
ernment ia  a  limited  one;  that  the  Oonatltntion 
ennmeratas  the  oases  in  whloh  It  may  be  exer- 
cised, bnt  that  this  Is  not  among  the  number- 
That  besides  theaa  enumerated  aaaaa,  a  general 
power  is  given  to  Oongress  to  pass  all  laws  nee- 
essary  and  proper  to  carry  Into  execution  all 
powers  granted  by  the  Constltntioa  to  the  gov- 
ernment, or  any  of  Ita  departmenta  or  officers. 
But  that  there  ia  no  power  ao  granted  In  refer- 
ence to  'this  provision.  Is  this  soT  [*Sa« 
The  CoBstitntion  declares  that  alavea  escaping 
from  serviee  shall  be  delivered  up,  on  claim,  to 
the  person  to  whom  snch  SMviee  shall  ba  due. 
What    U   the    1        '         '    "  -     - 


elerenoe  to  thu  aub- 


I"   Tbey  look  to  a  proceeding  <M[  a  Jndl- 
hatacter;  to  aa  aaaotlon  of  the  right  ol 


da]  character ■ 


claim  be  eatabliahed.  b  not  tus,  tkn,  a  put 
he  judicial  power,  whieh  sxtenda  to  all 
I  at  law  and  In  equity,  arising  under  the 
ConstitnUon,  laws,  and  treaties  of  tha  United 
Stateet  la  not  ererr  auch  claim  a  legal  elaiml 
and  when  asserted,  u  it  not  a  e^  at  law  aris- 
ing under  Um  Constitutimf 

If,  than,  the  Judicial  power  extends  to  eases 
fslliag  within  {his  pnvisicm  of  tha  Oonstita- 


BunMUM  Otnm  tsr  thm  Uxrb  Bum. 


Mrart  hu  deddtd  tlwt  Um  Ungiiage  of  the  Om- 
■titution  in  regud  to  the  impcrtment  of  tbe 

Jndiclftl   po««r  !•   imnratiTa   upon   Con( 

llutin  T.  Hunter,  1  Wlmt  Rep.  304,  SIO. 

The  JndielMj  Aet  Ot  ITSS  doee  not  oorer 
tke  whole  iodidftl  power  under  the  Oonetitu- 
tioa.  BubeequeDt  Iwielktion  hee  nppUedin»ii7 
omtMlau  In  thet  Mt,  of  wUeh  the  Act  ^  1703 
k  u  inetanee^  Teeting  in  tbe  eirenlt  utd  dia- 
triet  eooiis  that  porUon  of  tbe  JndidAl  power 
wUoh  U  embraced   bj   the  eewnd  ejid  third 

"  -■  ot  the  foorth  Mticte  of  the  OuuUtn- 


It  U  true  that  the  act  doee  not  preanibe  a 
ludldal  proceeding  acomdlng  to  the  forme  of 
the  eommon  Uw.  But  in  the  eame  caae  td 
l&ttln  r.  Hnnter  thia  oonrt  hae  eald.  that  In 
Teating  the  Judicial  power  CongreM  mar  par- 
eel  it  out  la  anj  moae  and  form  In  which  it  in 
eapaUe  ot  being  ezeideed.  The  art  eoDtem- 
l^tea  a  munmar/jproceediuft  but  atlD  of  a  )■• 
Odal  Aaiseter.  It  providee  for  Um  prelimi- 
Mn  exandaaUon  nt  a  fact,  for  tbe  purpoae  of 
authoridng  a  delivery  and  mnoral  to  the  jurb- 
dietion  meet  proper  for  the  Anal  adjudication 
«l  that  fact,  to  tne  Stata  on  the  lawe  of  which 
Ibe  diUm  to  aerrloa  dependa.  But  thia  exam- 
tnation  la  Judicial  in  lu  character.  The  par- 
tlea,  elatmant  and  aUegad  fugitlna,  are  thought 
wHUn  the  Juriadletlonj  the  caae  la  to  be  heard 
and  dedded  upon  proof;  the  eertUleate  la  not 
to  be  granted,  unleea  tbe  Judge  eball  be  aatia- 
Oed  npon  eridaBce  that  the  partir  ia  a  fugitiTO 
«wing  aarriee  to  the  claimant.  He  acta,  there- 
fm,  IB  a  Judldal  ehancter,  and  eMrdeea  jodi- 
d>l  fanctlona. 

k«S*]  'If,  then.  Oongreee  poaaeaaea  thia  leg- 
Watlre  power  which  baa  been  thue  ezerdaed, 
the  nature  td  that  power  requiree  that  U  aboold 
be  exehwlTe.  It  can  only  be  effieadoua  and 
adequate  to  ita  object  bj  being  exeluelTe.  And 
if  exehulTe,  either  ezprtaelr,  or  l>7  undeniable 
Implication,  the  aettbd  pilndple  is  that  the 
Stxtaa  are  a*  abaoltttelT  prohibited  from  legie- 
latlon  a«  U  the;  ware  eipreeilr  forbidden  to 
Uglelate-  Sturgla  r.  Oowidmhield,  4  Wheat. 
Bep.  122. 

what  la  the  nature  of  the  power  in  thle  caeel 
What  ia  the  object  of  thia  conatitntional  oro- 
TlahmT  It  la  to  reatore  to  the  elaveholding 
Stataa,  snbetantlallj,  the  right  which  the  con- 
nntional  law  of  the  colonlea  gave  than.  It  la 
to  eonf  er  i^an  them  an  authority  to  redalm 
and  remera  their  furtive  elavae,  with  the  leaat 

Cdble  iMOBvenleaee,  expenae,  and  delay. 
be  effeetval  to  thia  and.  It  ia  ohrioaa  that 
the  mode  of  pnweedlng  oi^t  to  be  nnifwm. 
And  In  order  to  ita  buag  uniform,  the  power 
t*  piinaribe  that  mode  ahonld  be  ezeluaiTelr 
niM  in  one  tegieUtive  bodr.  If  there  be  a 
eoBAurmt  power  of  legiaiatlon  in  tbe  Statea, 
with  a  itj^t  to  ezerdae  that  power,  th^  It  tet- 
|0wa  Uutf  the  tnffittva  could  ewly  te  reclaimed 
aceordlng  to  tlte  form«  of  State  lawa,  ineapee- 
tiva  of  ue  regnlatione  preaeribad  by  Ooagnaa. 
Vit  eonatltutional  guaranty  would  thue  beeoma 
a  BOonding  phnae^  dgnifyiag  notbtiw.  Stata 
kgUaUen  iip«B  aneh  a  anbieet  would  become 
tM  apart  of  prehidlee.  Different  tiilnmala, 
ferme  of  pmrofolng,  and  modea  of  proof, 
would  be  artahiiahed  la  tbe  diSerent  Statea. 


And  the  puraulng  owns  would  And  it  nttv^ 
impracticable,  ignorant  of  the  particular  State 
into  which  the  fugitive  had  eacaped.  to  meat 
the  requirements  (H  tbe  local  law. 

A  etill  further  difficulty  would  be  inaeparable 
from  the  eiiatence  of  a  Mmeurrent  power.  Stata 
lawa  have  bo  obligatory  force  beyimd  State 
limlta.  A  certificate  of  removal  would  cany 
no  author!^  beyond  thoae  limlta:  and  eonee- 
quoitly  it  would  be  ncceaaary  fOT  the  owner  to 
make  a  new  claim,  offer  new  proofe,  and  ob- 
tain a  new  certificate  In  every  State  throng 
which  he  might  be  compelled  to  pass  to  tbe 
State  of  hia  own  reaidence.  The  nature  ti  the 
paw«r,  therefore,  and  the  effect  of  Ita  actual 
exerdae  by  the  Statea,  ralae  an  implication 
anlBeiently  etrong  to  render  it  exclusive. 

But  admit  it  to  be  eoaeurrent;  the  prlnd^e 
is  too  firmlj  Mtabllahed  ■to  admit  of  ['SI* 
argument,  that  in  a  case  of  thie  idnd,  when 
there  ia  bat  one  aubjeot  matter  of  teglalatiaa, 
the  coBoaRent  power  <rf  tbe  Statea  ia  wholly 
auapended  by  the  action  of  the  federal  power. 
The  doctrine  of  Honaton  v.  Uoore,  B  wheat. 
Bep.  1,  la  thia,  that  where  once  Oengrees  hae 
exerciaed  ita  power  on  a  given  auMect,  the 
State  power  over  the  aame  eubject,  which  hae 
before  eeen  concurrent,  le  by  that  exerciaed  ab- 
•olntely  proliibited.  In  other  words,  wherever 
OongresB  exerdaea  a  eancurrent  power.  It  la 
made  in  effect  an  ezolualve  power,  over  the 
particular  subject  mattw  of  the  power.  There 
are,  it  ia  true,  caaea  ot  concurrent  powers  ea 
whid  both  federal  and  State  legisUlJon  may 
act  at  the  same  time,  and  where  the  latter  ia 
not  auapended  by  the  action  ot  tbe  toimer. 
Thus  the  ezerdse  of  the  taxing  power  by  Con- 
greas  doea  not  suspend  the  concurrent  power 
of  the  SUtee.  Because,  althou^  the  aame 
power,  it  ia  exerciaed  on  different  objecta,  or 
for  different  purposes.  But  where  the  power 
acta  on  the  aame  subject  matter  to  accomplish 
tbe  aame  ead,  aa  In  this  caa^  the  State  power 
ie  neeeeaarily  aaapended. 

But  if  the  prindple  thue  adverted  to  were 
not  applkabia  to  Uia  esse,  there  la  another 
which  would  be  eoncluaivei  and  that  ia,  that 
in  the  exandse  of  concurrent  powera.  If  thwe 
be  a  conflict  between  federal  and  State  lagiala- 
tbm,  tbe  latter  muat  yield  to  the  ccoaUtaUoaal 
r  of  the  former.  It  remaina,  tben 
low  that  soch  a  oonfliet  exista  in  thi 


for  the  purpose.   Thus  tbe  aet 
boriies  tJie  daimsnt  to  arreat 


snprenuu^ 
only  to  u< 


vasia  law  peremptorily  requires  one. 
at  OoDgreaa  admits  the  oath  ot  the  t 
hia  agent  aa  proof  of  the  daim.  ne  Penn^- 
vaaia  law  exdudes  both,  and  requiree  tbe  tea- 
timony  of  indifferent  witneaaea.  The  aet  o< 
OongresB  protecta  the  dalroant  frcn  all  annae- 
easary  delaT  and  expenae.  The  Pennsylvania 
law  Bttthorbea  delay  upon  tbe  e^gaatien  el 
the  furtive,  and  burdena  the  daimaBt  with 
the  Incidental  coats.  The  aet  of  Oeagreao  Im- 
poaea  a  penalty  for  obatroetiag  er  hindering 
the  claimant  la  the  froaeanUon  and  anforee- 
ment  of  Ua  iMta.  The  Pamaylvania  law 
^vea  him  b«  ladreaa.  In  a  word,  the  regula- 
ttena  which  the  two  laws  prescribe  ane  in  aO 
reepecta  varlaat  from  aa^  otber.  Tie 


FiKM  T.  The  CoMMomnAuv  or  PimiaiLTAicu. 


IMS 

S7I*]  'object  of  both  tnAy  be  the  tune,  but 
the  meoni  of  kttainitig  it  Are  entirety  different. 

Id  concluiioD,  then,  of  the  whole  matter. 
The  indictment  charges  the  oSense  of  kidnap- 
ping under  thii  StBl«  law.  The  ipecial  verdict 
expreulT  Bnda  that  the  fugltiTe  wai  a  elave  for 
life,  owmg  Mrriee  and  labor  according  to  the 
l»wi  of  Mar7land.  The  judgment  of  the  court 
waa  agalnat  the  party  thua  indicted.  Itfollowi, 
that  In  the  Judgment  of  the  court  the  offense 
of  kidnapping  in  Penniylnuiia  maj  coneiat  in 
■eliing  and  carrying  out  of  that  State  an 
acknowledged  alave,  if  the  pronaloni  of  the 
State  law  for  hie  arrest  and  removal  are  not 
compiled  with.  The  special  verdict  finda  that 
fact,  and  the  judgment  of  the  court  it  founded 
on  it. 

The  offenM  charged  U  not  thftt  the  fugitive 
waa  removed  from  the  State  of  Pennaylvania 
without  complying  with  the  proviiiona  of  the 
■ct  of  Congreea.  Sopposing  that  to  be  an  of- 
fense puniehable  by  State  authority  (which  it 
clearly  ia  not),  it  ie  not  an  offense  provided  for 
by  this  law;  nor  according  to  the  tenth  section 
would  (ui  exact  compliance  with  the  act  of 
CongrcH  have  been  any  protection  to  the  party 
accused.  The  special  verdict  eipressty  flnda 
that  the  slave  was  carried  out  of  the  State  with- 
out complying  with  the  reouirements  of  this 
law  of  Pcnnaylvania.  That  is  the  gravamen  of 
the  charge.  And,  consequently,  il  the  State 
of  Pennsylvania  has  no  constituUonal  power  to 
legislate  at  all  upon  the  subject,  the  power 
Mn^  exclosively  in  Congieas;  or,  U  biiTiBg 
originally  a  concurrent  power,  H  hu  been  aua- 
pended  by  its  actual  exercise  by  Congress;  or 
If  this  State  legislation  Is  found  to  bo  in  conflict 
with  the  federal  legislation  upon  the  same  sub- 
ject matter;  if  either  of  these  propoaltions  baa 
been  aucceas  fully  maintained,  thia  Judgment  of 
conviction  ought  to  be  reverMd. 

Mr.  Hambly,  for  the  defendant  in  error: 

The  final  dedsion  of  a  great  eonstitntioDal 
queitioD  should  at  all  times  be  regarded  aa  • 
a  subject  for  grave  consideration  and  reflection, 
Inasmuch  aa  It  may  affect  the  happlneaa  and 
prosperity,  the  Uvea  or  liberties  of  a  whole  na- 

Among  the  people  of  thia  free  country, 
there  ia  nothing  which  should  be  guarded  with 
more  watchful  jealousy  than  the  charter  of  their 
BTa*]  'liberties;  which  being  the  fundamental 
law  of  tile  land,  in  its  iudidal  construction 
everyone  is  Immediately  interested,  from  the 
highest  dignitary  to  the  meanest  subject  of  the 
Commonwealth.  Any  irreverential  touch  given 
to  this  ark  of  public  safety  ahould  be  rebuked, 
and  every  violence  chastened;  it*  sanctity 
should  be  no  less  than  that  of  the  domestic 
altar;  ita  guardians  should  be  Argus  eyed;  and 
aa  the  price  of  ita  purchase  was  blood,  ita  privi- 
leges and  immunities  should  be  maintained, 
even  if  this  price  must  be  paid  again. 

In  all  the  solemn  constitutional  question* 
which  have  been  adiudicated  before  this,  the 
highest  tribunal  in  the  land,  no  one  has  arisen 
of  more  commanding  Import,  or  wider  scope  in 
its  influence,  or  on  which  hung  mightier  results 
for  good  or  ill  to  this  nation,  than  that  which  is 
now  presented  to  the  court  for  consideration. 
An  all  absorbing  subject  is  Incidentally  involved 
in  It — a  subject  which  ia  even  now  heafing  the 
political  tide*  of  tlw  wvotir,  wUoh  hu  (MiMd 
M0  X.  «d. 


m 


euthusiaam  to  throw  her  lighted  torch  Into  tha 
temples  of  religion,  and  the  halls  of  science 
and  learning,  wnilst  the  forum  of  justice,  aild 
the  village  bar-room  have  equally  reaounded 
with  the  discussion-  Ita  influences  have  beaa 
calculated  by  political  oconomista;  Ita  eonir- 
quencea  and  determiuationa  by  political  proph- 
et*; until  all,  from  the  atat^men  in  the  hall 
of  legialation  to  the  farmer  at  his  fireaide,  are 
found  arrayed  oa  one  side  or  the  other  of  thia, 
great  question,  so  that,  whilst  it  haa  become 
"sore  as  a  gangrene"  in  one  region.  It  la  tha 
football  of  the  enthusiast  in  another. 

Prigg  having  been  convicted  in  Uie  Stat* 
court*  of  a  crime  which  the  statute*  ot,  Penn- 
eylvania  designated  as  "kidnapping,"  the  Stat* 
of  Manrland,  of  which  he  is  a  citizen,  now 
raiaea  am  objection  that  the  laws  of  our  Stata 
are  unconstitutional ;  and  to  teat  thia  quaation 
we  are  this  day  here- 
on the  26th  of  March,  1«2<I,  tke  General 
Assembly  of  Pennsylvania  passed  an  act,  the 
R-ni  section  of  which  renders  It  a  felony  to  se- 
duce or  carry  away  any  negro  or  mulatto  from 
the  State  of  Pcnnaylvania,  to  make  them  skvea. 
Mr.  Hambly  cited  section!  2,  S,  4,  B,  0,  7,  8,  V, 
and  10  of  the  Act  of  1628. 

All  the  provisions  of  this  act  of  tbe  General 
Assembly  are  alleged  to  be  unconatitutional; 
and  the  plaintiff  !■  error  aays  are  *in  [*SIS 
contravention  of  the  act  of  Congress  and  tbs 
Constitution  «f  the  United  States. 

The  third  paragraph  of  the  second  section  of 
article  4th  M  the  Constitution  declares,  "That 
no  person  held  to  service  or  labor  in  one  State, 
under  the  laws  thereof,  saeaping  into  another, 
shall  in  eonsequcnoe  of  any  law  or  regulation 
therein,  be  diacharged  from  such  service  or  la- 
bor, but  shall  be  Mlivered  up  on  claim  of  tha 
party  to  whom  such  service  or  labor  may  Im 

Under  this  section,  some  contend  that  tha 
owner  of  a  slave  haa  a  right,  without  referanea 
to  the  municipal  regulations  of  tike  State  or 
territory  where  he  happens  to  be,  to  seise  and 
carry  away  any  alleged  slave.  That  no  legis- 
lation is  necessary  either  by  Congress  or  tha 
States;  that  the  clause  ia  perfect  in  itself,  and 
totally  independent;  and  that  the  word  "claim' 
means  demand  and  surrender,  without  Inquiry 
or  Investigation  I 

That  if  legislation  be  necessary.  Congress 
has  exclusively  tliat  power,  haa  almady  acted, 
exercising  its  power  over  the  whole  matter,  and 
therefore  all  State  legislation  Is  invalid. 

The  Act  of  Congress  was  passed  12th  of  Feb- 
ruary, 1793,  and  authorizes  the  arrest  of  a  fu- 
gitive from  labor,  and  taking  him  before  a 
judge  of  the  circuit  or  district  courts  of  the 
United  States,  or  before  any  magistrate  of  a 
city  or  town  corporate,  and  upon  satisfactory 
proof,  the  judge  or  magistrate  shall  give  a  cer- 
tificate which  shall  be  sufficient  warrant  (or 
the  removal  of  ths  fugitive. 

The  second  section  Qzes  a  forfeiture  of  flva 
hundred  dollars  on  any  person  who  shall  ob- 
struct, hinder,  rescue,  or  harbor  sueh  fngitiT^ 
etc. 

In  the  argument  of  thia  matter  tt  is  aasertad 
that  no  legislation  is  needed;  that  the  oonatitn- 
tional  provisou  ia  ample;  and  that  under  tbe 
phrase  "shall  be  aurrenderod  o&  ^aua,"  vivri- 
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cured;  and  that  under  this  cUuh  »  power  U 
contaiued,  in  virtue  of  which,  uifone  may 
■Up  into  a  crowd  and  aeice  fttid  carry  off  an 
alleged  ilave,  "just  aa  he  would  a  stray  Hofk," 
or  any  other  article  of  perionnl  property. 

If  thi»  concluaion  be  correct,  it  is  turely  a 
•trange  deduction  from  the  language  uaed  in 
that  clause,  and  in  direct  opposition  to  i-*"' 
would  seem  to  be  impliedly  its  meaning. 

If  such  be  the  true  meaning  of  "claim,"  why 
ST4']  does  that  clause  'say  that  no  State  by 
"any  law  o*  regulation  therein"  shall  diachargi 
from  servioet  Why  ipeak  of  "law  or  regulation' 
if  none  be  allowed  I  Why  allude  to  that  which 
ia  forbidden  and  unlawful?  Why  speak  of 
Bute  lawa  or  State  reguUtiont  if  the  States 
dare  not  to  pass  snyT  And  why  not  at  once 
UM  the  language  which  obviously  presented 
itaelf,  and  say,  that  "eicaping  into  another 
State"  abatl  not  discharge  from  service  or  labor, 
without  adding  a  word  about  "laws  or  regula- 
tions t"  The  conclusion  is  unsound  and  alto- 
gther  unwarranted.  The  language  of  the 
institution  not  only  preBuppoees  legislation, 
but  that  this  legislation  not  only  is  to  be,  or 
may  be,  but  will  be  by  the  SUtes.  It  was 
just  as  much  a*  saying  to  the  States;  You  may 
past  laws  upon  the  subject;  you  may  make 
regulations;  you  may  prescribe  the  time  and 
manner  of  seizure,  the  authoritiea  before  whom 
the  parties  sliall  come  for  adjudication;  but 
you  ahall  not  discharge  a  bona  fide  fugitive 
from  labor  from  that  service  which  he  owes 
under  the  laws  of  the  State  from  whence  he 
fled.  Your  aathoritiea  shall  say  whether  under 
the  laws  of  that  State  he  owes  service,  ajid  if 
he  do,  you  shall  hand  him  over. 

This  construction  is  likewise  contradicted  by 
the  fact  that,  not  only  the  States  but  Congress, 
legislated  upon  the  subject  not  long  after  the 
formation  of  the  Constitution—Congress  as 
early  as  1T63.  It  Is,  therefore,  manifestly  an 
argument  which  raises  a  strong  presumption 
against  the  position  contended  tor;  that,  at 
that  early  day,  when  the  framers  of  that  instru- 
ment were  almost  all  in  full  public  life;  when 
the  debates  at  its  formation  and  upon  its  adop- 
tion were  still  fresh  in  the  memory  of  the  whole 
country,  that  Congress  should  have  legislated 
upon  this  very  point.  Had  the  public  men  of 
the  day  forgotten  the  meaning  of  this  phraael 
Could  they  forget  that  "claim  meant  peremp- 
tory surrender—that  this  was  the  meaning  in- 
tended in  the  use  of  that  word  by  the  framers 
of  the  Constitution,  and  should  ^  to  work 
to  lefpslate  where  not  only  no  legislation  was 
n«ce8sary  but  not  at  all  allowable  t  Such  sup- 
position will  not  be  indulged  a  moment. 

But,  again:  if  they  had  intended  that  neitbar 
the  States  nor  Congress  should  legislate  upon 
this  subject,  Is  It  not  altogether  certain  that 
they  would  not  have  used  the  term  "claim," 
bnt  would  have  selected  other  language  better 
fitted  to  carry  definitely  the  meaning  which 
they  inUnded  to  attach?  What  la  the 
B75*]  'meaning  of  "claimf"  "A  challenge  of 
ownership,"  says  Plowden.  A  challenge  of  in- 
terest in  a  thing  which  another  hath  in  poaaes- 
(ion,  or  at  least  out  of  the  possession  of  the 
claimant.    "Claim"  implies  that  the  right  ia  in 


diaput*  or  In  doubt.      Claim"  may  be  made  by 
two  or  mon  at  the  same  time.    "Claim"  ^laa  k 
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this  initnunent,  being  eminent  lawyers  and  weD 
versed  in  the  use  of  language,  may  poasiUy 
have  designed  so  to  point  the  meaning  of  th« 
phrase,  and  for  that  reason  used  that  word. 

This  impression,  too,  is  greatly  strenxtb- 
ened  by  the  recollection  that  in  the  precediDg 
clause  respecting  fugitives  from  justice  a  muu 
stronger  word  ia  used.  "Shall  be  delivered  up 
on  demand"  ia  the  language  used  in  reference 
to  criminals;  but  fugitives  from  labor  are  to  be 
delivered  up  "on  claim."  What,  now,  ta  the  dif- 
ference between  these  two  terms  T  Whf,  evi- 
dently, "demand"  is  peremptory.  It  will  not 
admit  of  delay;  it  insists  upon  immediate  obe- 
dience. "Claim"  Buppoees  debate,  litigation, 
the  dedsion  of  a  right.  How  ia  It  when  om 
seeks  satisfaction  for  an  offense!  I  "demaod" 
satisfaction:  I  require  it  immediately.  Ton 
shall  give  It  me,  or  I  will  force  it  from  yon. 
His  antagonist  sees  by  his  language  he  is  in 
earnest,  and  he  must  reply.  But  if  he  should 
say  I  "claim"  satisfaction,  debate  springs  up, 
negotiation  ensues,  and  the  offense  moat  likely 
takes  another  shape. 

This  word  "demand,"  in  fact,  thruat  itaelf 
upon  the  attention  of  the  frameia  of  the  Consti- 
tution. It  was  used  in  the  preceding  para- 
graph in  reference  to  criminals  from  justice, 
and  is  emineatly  better  fitted  to  ezpreas  unoon- 
ditional  surrender  than  "claim"  ia. 

But  beside  this,  if  the  framera  of  this  paper 
had  designed  such  a  purpose  as  that  imputed  ta 
them,  would  they  not  have  omitted  from  thii 
elausa  the  words  "in  consequence  of  any  lav 
or  regulation  therein" — and  the  clause  would 
then  have  itood  in  an  obvioua  shape;  and  every- 
one would  have  understood  that  any  fugitive 
from  labor,  eaeaping  Into  another  State,  should 
not  thereby  be  diacharged  from  service,  etc 
This  puts  the  matter.  It  b  considered,  in  a  Tsry 
clear  and  strong  light;  and  exceedingly  advsiM 
to  the  construction  that  neither  th*  Union  nor 
the  States  can  legislate  upon  this  subjeci. 

Another  reason  which  might  here  be  noticed 
la,  that  no  one,  either  in  the  debates  upon  the 
formation  of  the  Constitution,  or  *at  its  ['bit 
adoption  by  the  SUtes,  ever  aaserted  that  t«  bt 
the  meaning  of  this  clause. 

Mr.  Hambly  here  referred  to  Uia  debate*  In 
the  Virginia  convention. 

Another  most  valid  and  BubatajiUal  reason 
against  this  construction  ia,  that  It  would  bt 
a  violation  of  the  very  spirit  of  the  instrument 

If  under  this  Urm  ''claim,"  the  stretch  of 
power  la  so  very  great  that  a  man  from  s 
neighboriiw  SUte  can  venture  into  Pennsyl- 
vania or  Maryland,  and  upon  bU  simple  all^* 
tion  seize,  and  without  referenoe  to  StaU  la- 
thorities  carry  off  anyone  whom  he  may  ehoosi 
to  single  out  aa  his  fugitive  from  labor.  It  is  i 
most  unheard  of  violation  of  the  true  spirit  aaj 
meaning  of  the  whole  of  that  InatrumenL 

The  same  power  that  can,  upon  liinple  all*- 
gation,  seiie  and  carry  off  a  slave,  can,  on  tks 
allegation  of  service  due,  seise  and  eajry  <£  s 
free  man.  There  ia  no  power,  if  neither  Coa- 
gress  nor  the  SUte*  can  legislate,  to  diapots 
the  question  with  the  seiaing  party. 

In  non-slaveholding  SUtei  the  preaumptisa 
ia  that  every  man  is  a  free  man  until  the  eoa- 
trary  be  proved.  It  is  like  every  other  legal  pn- 
\iiiiK^o&,  in  favor  of  the  right.  Svery  awa  li 
r^  w«Kama&  te  W  nwiawwifc  ^bKIL.  -ifsnntL  ^tgOtf. 
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Enerr  defmdBiit  •(•Inat  wbou  an  soUon  of 
labt  ubnmi^t  itpnmiiiad  not  to  owa  antQ  tha 
ddit  be  proTtd.  Now,  in  •  lUTebalAng  SUte, 
•trior  tlmym  tbUm  a  presumpUoa  of  aUTw; 
whkk  la  dirwitlj  eonmry  to  tha  pnanmp- 
tiOB  in  *  fraa  or  Bon-alsTeholdinc  State;  for  In 
the  latter,  prinut  fade,  vmj  man  la  »  tn»  man. 
B,  then,  under  thla  noat  monatroiu  aaatunptioa 
of  power,  a  free  man  may  be  aeited,  whne  la 
ODT  boaated  freedomT  What  aaya  the  fourth 
article  of  the  anendmeiita  to  the  GonaUtntion 
of  the  United  SUtMT  The  right  of  the  people 
to  be  aecnre  In  th^  penoni,  honaea,  papera, 
aod  eflecta  aninat  unreaaonable  aearchei  and 
aelnirei,  ahalT  not  be  Tiolated."  Art.  5i  "Vo 
peraon  ahall  be  deprired  of  life,  liberty,  or  prop' 
erty,  without  doe  proceaa  of  law." 

But  here  we  are  met  with  the  remark  that 
"aUrea  are  no  parties  to  the  Oonatitutioni" 
that  "we,  the  people,"  does  not  embrace  them. 
Thie  ia  admitted,  but  we  are  not  arguing  the 
S7I*]  want  of  'power  to  "claim"  and  take 
a  lUre,  but  to  claim  and  take  a  free  njml 
Admit  the  fact  that  he  la  a  aUre,  and  yon  ad- 
mit away  the  whole  qaeetion.  FenaaylTania 
•ayai    Inetead  of  prerentlng  yon  from  taking 

Knr  ataves,  we  are  anxioiia  that  you  ihoula 
Te  them;  they  are  a  population  we  do  not 
ooret,  and  all  our  legielation  tends  toward  giv- 
ing yon  every  facility  to  get  them:  but  we  do 
eltum  the  right  of  legialatbig  npon  thii  aDbjeet 
ao  aa  to  bring  you  nnder  leptl  reatraint,  which 
will  prevent  yon  from  t«k&|;  »  free  man.    If 


are  not  inviolate^  tout  Oonatitution  ia  a  waxen 
tablet,  a  writing  in  the  Mnd;  and  Inatettd  of 
being,  aa  la  auppoaed,  the  freest  country  on 
earth,  thia  h  the  vilMt  dMpottam  whkh  ean  be 
Imagined: 

Ii  it  poasibla  this  daose  ean  have  aneh  a 
meanlngl  Can  it  be  that  a  power  so  potent  of 
ndachltf  aa  thia  could  Und  no  one  of  all  those 
who  had  laid  it  b  the  Indictment  ag^nat  the 
King  of  Qroat  Britain,  ■•  one  of  the  very  ehlef* 
•at  of  Ua  criraei,  "that  be  had  transported  onr 
dtizeae  beyond  sea*  for  trial,"  whose  }e*loiiay 
wonid  not  be  arouaed — whoae  fears  would  n^ 
be  ezdted  at  a  graep  of  power  so  mighty  aa  ia 
elalmad  for  this  clause  t  Think  yon  not  that 
aome  one  of  thoae  ardent,  nnUrlng,  vigilant 
gnardiana  of  liberty  wonId  bave  raised  a  warn- 
ing votco  ag^nst  tUs  danger  t  And  that,  too, 
when  only  dghteen  months  after  the  formation 
of  thia  charter,  although  they  had  already  In 
tha  body  of  the  Inetnunent  carefully  guarded 
the  writ  of  habeas  corpus,  and  provided  for  the 
trial  of  all  crimes  by  jury  and  in  the  State 
where  committed,  yet,  aa  u  their  jealousy  had 
been   excited   to   foorfold   rigilanee,   in   their 


)  Btnto  authorltiM  cannot  Uter- 


of  the  subject  from  "unreasoashle  eriEure,"  and 
that  no  one  should  be  "deprived  of  liberty  with- 
out due  process  of  law." 

Suppose— Dy  no  means  Impoaalble  ease;  sup- 
poae  a  man  to  be  eelted  in  the  streeta  of  Phila- 
delphia almultaneously  by  a  citicen  of  South 
OaroHna  and  a  dtlsen  of  Virginia,  each  claim- 
ing him  M  their  slavei  under  the  eonatroetion 
oonteuded  for,  each  would  be  entitled  to  earry 
him  off  upon  mere  allegationi  He  olfen  satis- 
factory  evidence  to  ehow  that   be  Is  entirely 

free;  hut  r-  *" '--"■ ■  • 
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fere,  beeaose  the  Statea  cannot  legislate  aa4 

gve  them  power;  and  Oongreaa  cannot  legia* 
te,  and  'if  it  did,  could  not  give  State  [*ST> 
officers  judicial  power.  Martin  t.  Hunter'a 
Leasee,  1  Wheat.  SM.  Wbat  ia  to  br  donel 
Allow  these  parties  to  wrangle  It  out  in  the 
streets,  to  setUe  the  question  with  lUrk  and 
bowfe  knifs,  to  execute  the  Judgment  of  Solo- 
mon! No,  the  answer  will  be;  hand  than  over 
to  the  Dirtrict  Court,  and  there  let  them  settle 
the  ri^t  to  property!  Yea,  but  there  you  meet 
an  unexpected  difficulty.     The  District  Court 


tween  them  and  the  arrested  free  man;  then- 
fore  it  follows  that  because  the  party  out  of 
possession  of  the  alleged  slave  cannot  prove  his 
right  to  take  him,  the  party  in  poaaesdon  re- 
strains him,  and  carries  a  free  man  into  slavery. 
PoBsesaloQ  of  •  slave.  In  the  absence  of  proof, 
is  sufficient  evidence  of  title.  2  llarah.  Bep. 
60S. 


each  State  ahall  be  entitled  to  all  privileges  and 
immunitiea  of  dtisene  in  the  several  States." 
States  they  sdl  out,  for  jail  fees,  the 
lervieea  of  certain  prisoners.  Now, 
suppose  such  an  one,  not  a  negro,  to  be  seised 
in  Pennsylvania,  as  an  alleged  fugitive  from 
labor  (and  undoubtedly  under  this  clause  he 
may  he  seited)  but  the  truth  oomes  out  that  the 
party  seiied  is  not  and  never  waa  »  prisoner,  or 
sold  out  to  service.  Under  this  eonstruotloa 
you  eannot  try  the  question;  and  a  free  dtliM 
goea  promptly  and  without  redress  Intoslaveryl 
Aye,  bat  1st  that  be  tried,  say  the  advocates  of 
tUs  doetrine.  In  the  State  to  whkb  he  goes. 

There  are  two  anawers  to  this  nmark:  Flra^ 
it  ia  In  dirwit  violation  of  tha  spirit  of  that  pro- 
virion  in  the  Conatitution  which  requires  triala 
to  take  plaae  fai  the  State  where  the  infraetioa 
of  law  occurred;  and  aeeond,  what  chance  of 
fair  trial  would  any  man  under  such  elrenm- 
stances  have  in  the  Stats  to  which  he  Is  takes, 
where  all  the  presumptions  are  agalnat  himi 
where  the  whole  public  o|daion  is  ag^nst  himi 
wbars  hs  is  entirely  separated  from  his  witness- 
CO,  whilst  the  whole  onus  proband!  Is  thrown 
upon  him.  Better  a  thousand  slaves  eaoapo 
than  that  one  free  man  should  be  thus  carried 
into  remediless  slavery! 

It  is  true  that  CSuwcellor  Walworth,  in  tha 
case  of  Jack  v.  ■UartiD,  hi  14  WcndeU,  ['BTt 
says  that  the  right  of  recaption  existed  at  com- 
mon law,  and  'ia  guarantied  by  the  Constitu- 
tion." Now,  with  the  greateat  deferenoe  for 
the  opinion  of  the  learned  judge,  we  are  not 
convinced  that  the  right  of  reca^lon  of  persons 
ever  «rieted  here,  or  If  It  did  exist,  it  is  taken 
away  by  the  amendments  to  the  Constitntioa. 
The  open  avowed  ground  le  taken,  that  In  * 
free  State  every  man  is  prima  fade  a  free  man 
who  is  at  Urge.  If  so,  bs  comes  under  that 
class  called  "people;"  and  the  right  a<  "tho 
people"  to  be  secure  In  tbdr  persona  agalnat 
unreasonable  seisures  Is  guarantied  by  the  Co*- 
stitution.  Aye!  but  he  Is  a  alave, says  ths  oppo- 
nents of  this  doctrine.  But  that  la  not  admit- 
ted. Tike  very  question  at  lasue  is,  slave  or  free. 
Now,  ao  long  aa  be  la  not  proved  a  ibve,  hs  !■ 
1«T« 
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prasumed  freei  ftnd,  therefore,  if  jou  seisB' 
mm,  it  ii  ft  violation  of  this  eoiutltutional  priv- 
0^. 

But,  it  li  MJd  if  thie  be  not  the  true  eonatnia- 
tion  Ol  thia  dsuse,  and  legislation  be  neceuary, 
that  the  right  app«rt«iQS  alone  to  Conffreui ' 
and  that  the  Act  of  1793  coven  the  ground,  and 
leave!  no  room  for  the  action  of  State  Ugiala- 
Uon. 

That  DO  power  to  leipBlat*  upon  this  subject 
la  expreulj  granted  in  term*"  to  Congreu 
must  be  at  once  conceded.  It  muet  likewise 
be  as  readily  conceded  that  it  is  not  "prohibit- 
•d"  to  the  States.  Then,  if  Congreea  poasesseB 
thia  power,  it  must  be  in  virtue  of  a  concurrent 
Mithoritj  of  actinK  upon  the  subject  matter;  or 


the  exercise  of  some  power  slieadj  granti 

That  it  li  not  the  Utter,  Is  manifest;  for  the 
Boat  laborious  investigation  and  the  moat  care- 
ful search,  aided  by  the  most  critical  powera  of 
mbd,  can  show  no  single  proviaion  of  the  in- 
strument to  the  exercise  ot  which  this  legisla- 
tive power  would  be  necessary. 

There  are  two  kinds  of  concurrent  powers 
embraced  by  the  Constitution: 

1.  Those  which  both  bodies  may  lawfnll/ 
legislate  upon;   and, 

Z.  Those  which  the  States  may  legislate  upon 
until  Congress  acts;  when  the  latter,  being  tha 
supreme  power,  excludes  the  former. 

Aa  an  instance  of  the  former,  the  regulation 
of  the  militia  may  be  cited.  Congress  can 
"ornniie,  arm,  discipline,  and  govem,"  whilst 
to  the  States  is  reserved  the  right  of  appointing 
ftSO*]  officers  and  *the  authority  of  training. 
Art.  1,  sec  S,  clause  16;  Houston  v.  Uoore,  S 
Wheat.  24. 

An  illustration  of  the  latter  elass  may  be 
found  in  the  power  to  Mtablish  bankrupt  laws; 
on  which,  it  has  been  decided  by  this  court  that 
the  States  might  legislate  until  Congress  did, 
when  the  acts  of  the  former  would  cease  and 
•spire.  BtuTgia  v.  Crowninshield,  4  Wheat. 
US. 

In  order,  therefore,  to  ascertain  whether  this 
power  of  legislation  be  concurrent  or  not,  we 
must  Inquire: 

1st.  Whether  it  were  possessed  by  the  States 
previous  to  the  formation  of  the  Conatitutiou, 
and  appertained  to  sovereignty.  2d,  Whether 
granted  in  express  terms  to  the  Union,  or  pro- 
hibited to  the  States.  3d.  Whether  it  be  an  ex- 
ertion of  sovereigu  power  by  operating  beyond 
tke  State  territory ;  or,  4th.  As  necessarily  orig- 
inating in  ths  Union,  so  that  no  exerciseof  it  by 
the  States  can  take  place,  without  clear,  open, 
and  undisguised  conffict  with  the  Constitution. 

Now,  let  us  teat  this  question  by  these  rules. 
It  is  manifest  that  alaves  and  slavery  were  the 
mbjeeta  of  legislative  power  by  the  States  be- 
fore the  Union,  After  the  Declaration  of  Inde- 
piBdence  in  1776,  each  State,  at  least  before 
UM  ooofede  ration,  was  a  sovereign,  independent 
body.  Kach  had  the  right  to  enact  laws  which 
■0  other  power  could  revise.  Each  could  make 
war  or  conclude  peace  without  reference  to  the 
other.  Eadi  could  raise  armies  or  maintain  a 
navy  without  consulting  the  others;  and,  in 
8ne,  poasessed  every  faculty  of  sorercign  pow- 
er, M  elTactually  and  entirely  as  either  France 
or  Engluid  or  any  of  the  tungdoms  ol  Uie  Q^&^ 
World.  m4   Miuuly  M  uutwiuul«&.    Tbao,' 


thia  being  the  ease,  the  union  was  formed,  by 
taking  away  from  the  individual  States  por- 
tions of  power,  and  vesting  thtm  in  one  central 
body,  known  as  "the  Union,"  In  the  fonnatioa 
of  which  were  admitted  maxima:  1st.  That  it 
possessed  nothing  by  implication,  except  what 
was  absolutely  neceasary  to  its  exiatence;  and, 
2d.  That  powera  not  delegated  to  the  Union, 
nor  prohibited  to  the  States  in  expreaa  terms, 
were   reserved.     Article   9  and   10   of   Amend- 

South  Carolina,  as  early  as  1696,  paased  laws 
upon  the  subject  of  alavea  and  slavery,  and  so 
down  to  the  preseut  time.  So,  also,  Connecti- 
cut, in  1711,  and  Har);land,  in  1716.  These, 
then,  'are  sufficient,  aa  instances  of  the  I'SBl 
exercise  of  this  power  by  the  States,  long  be- 
fore the  Constitution  was  formed;  and  this 
proves  the  first  position,  That  it  waa  posaessed 
by  the  States  previous  to  the  formation  of  the 
Constitution.  And  it  will  not  be  controverted 
that  the  power  is  not  "expressly"  granted  to 
the  Union,  nor  prohibited  to  the  States. 

Third.  The  exercise  of  this  power  by  the 
States  is  merely  a  matter  of  police  and  mtemal 
regulation,  and  therefore  does  not  operate  be- 
yond the  State  territory;  and. 

Lastly,  the  power  does  not  originate  in  the 
Union — that  Is,  the  right  of  legislation  does  not 
grow  out  of  the  Union;  the  power  itself,  ths 
Bubject  matter,  is  not  the  birth  of  the  Union; 
nor  is  its  exercise  a  "clear,  open,  undisguised 
eonOict  with  the  Constitution,  aa  the  exerdss 
of  extraterritorial  power  would  be. 

It  is  inferred,  then,  from  all  thia,  that  tliii 
power  la  not  a  concurrent  one;  that  for  want  of 
express  reservation  of  such  right,  it  has  not  tha 
features  which  enable  it  to  be  axerdsed  at  tha 
same  time  by  both  parties,  as  Is  the  case  with 
the  militia  laws.  Nor  can  the  action  of  Con- 
gress absorb  it  and  drive  the  States  from  it,  as 
Is  the  case  with  the  bankrupt  laws.  It  is  a 
power  which  exists,  and  can  only  exist  in  ths 
States.    Nor  Is  it  any  answer  to  all  this,  to  say 


will  be  incongruous  and  dissimilar.  We  must 
take  the  Conatitution  as  we  find  it!  Our  duty 
is  to  construe,  not  to  legislate!  And  we  ars 
told  by  good  authority  that  in  the  construction 
of  constitutions,  the  argumentum  ah  inconven- 
ienti  will  not  answer;  we  dare  not  use  it-  Ths 
It*  scripta  rule  is  enough  for  ua.  If  the  coniti- 
tional  proriaion  be  defective,  there  is  a  con- 
stitutional  mode  to  amend  it:  let  us  then  rather 
apply  to  that,  then  violently  wrest  tho  inatm- 
ment  by  construction. 

It  is  urged,  however,  that  the  passage  of  tha 
Act  of  Congress  of  17S3  affords  «  very  stron( 
SLrii;:ument  in  favor  of  congreasional  action  upon 
thia  aubjact;  that  the  fact  of  ita  paaaagB  at  so 
early  a  day  evinces  the  understanding  of  that 
clause  of  the  Constitution  to  have  been,  amongit 
the  framers  of  it,  that  Congress  atone  had  ths 
right  to  legislate;  and  hence,  by  implio»t)on,  as 
it  were,  they  would  convince  us  that  it  was  mm 
of  thoae  concurrent  'powers  which  the  [*5S9 
action  of  the  highest  legislative  body  atNorls 
and  takes  away  from  the  States. 

This   argument.  It   H   prove    anything,   wIB 
prove  too  much. 
V    1^i«  act  of  Congress  authorisea  the  arrest  «< 


uu 
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fora  U17  Jndge  of  the  Diatrict  or  CSrcult  Otmrt, 
or  b«for«  any  nugiatnta  of  ■  oounty,  dtj,  or 
town  corponta. 

Now,  it  i«  a  prlociple  perfectl;  Kttlad  b^  ju- 
didkl  daelaloii,  that  Congreaa  cannot  eommuni- 
oate  the  axardae  of  judicial  power  to  an;  per- 
ioa  wbo  doea  not  hold  tbe  eommisBion  of  the 
genar^jnvenimeut.  Hartin  *.,  Eunter'a  Lea- 
aee,  1  Tnieat.  830:  "Congreea  cannot  veat  anj 
p<»iloD  of  the  Judicial  power  of  the  United 
States  except  in  eourta  ordained  ajid  eltabliahed 
hf  itaelf."  Cona.  aec.  8,  art.  2:  "The  Freai- 
daut  ahaU  eommiaaicm  all  officer*."  Kow,  if 
*o  man  can  be  an  officer  of  thia  government 
without  hearing  the  conuniaaion  of  the  Freai- 
dent,  eertainlj  no  "magiatrata  of  a  county,  city, 
or  town  corporate"  can  be  a  judicial  officer 
of  the  general  gorerament,  and  so  cannot  take 
authority  under  the  act.  Thia  priacipla  it 
neceasanl;  derived  from  art.  8,  aec  1,  which 

Srovide*  'Hliat  the  judicial  power  of  tlie  United 
tatea  aball  be  veated  in  one  Supreme  Court, 
and  in  auch  inferior  eourta  aa  Congreaa  aliall 
from  time  to  time  ordain  and  eatabliab;"  and  of 
eourae  tlie  peraona  holding  tliii  power  mnat  be 
oommisaioned  by  the  power  wluch  eatabliahea 
the  eourta.  Thia  doctrine  haa  long  been  held 
by  both  the  Sopreme  and  State  cot^ta.  United 
Statea  v.  Lathrop,  IT  Johna.  4;  Ely  t.  Peck,  7 
Conn.  B.  239.  The  former  waa  a  caae  in  which 
an  action  of  debt  waa  brought  for  a  penalty 
under  the  Act  of  1818,  for  aelliog_  spirituoua 
Uquora,  and  gave  tlie  Stat*  eourta  junadietion. 
The  laat  caae  waa  an  action  agalnat  a  deaertlng 
mariner,  In  which  tlie  State  court  had  Jurisdic- 
tion given  it  by  an  act  of  Congreaa;  out  the 
Judgei  in  both  caaea  declined  ezereiaing  it  I 
Kent'a  Com.  402,  408. 

Thia,  then,  being  the  caae,  that  tha  Aat  of 
Congreaa  of  17BS  gare  to  "magiatrataa  of  a 
county"  an  authority  whleh  It  oould  not  giTe, 
the  condualon  ia  irreaiatible,  that  they  did  not 
at  that  day  understand  In  the  legislatiTe  hall 
the  oonatruction  of  the  Constitution  aa  well  aa 
we  do  now,  after  an  interval  of  half  a  century; 
and  therefore  the  argument  above  dted  la  of  no 
avail,  Inaamuch  aa  it  explodes  Itaelf.  Besides 
whieh,  we  might  add,  that  the  Statea  have 
BSS*j  'claimed  tbe  power  Just  aa  openly  and 
avowedly  aa  Congreaa  haa  done. 

It  ia  anppoaed,  however,  that  the  weight  of 
fodidal  autoorlty  from  the  State  eourta,  la  in 
favor,  very  decidedly,  of  tbe  exercise  of  this 
power  by  the  national  Legislature.  I^  ua 
therefore  examine. 

In  5  Serg.  &.  Gawle,  02,  ia  oontained  the  case 
of  Wrifht  V.  Deacon.  Tide  waa  a  writ  de  bom- 
ine  repTegiando.  The  caae  had  already  been  tried 
on  haoeaa  corpus,  and  adjudicated  againat  the 
party,  and  upon  that  point  dedded;  whilat  it 
was  taken  for  granted  that  Um  Conatltntlon 
and  act  of  Congreaa  gave  warrant  for  Ua  re- 
moval. The  question  was  not  agitated  aa  to  the 
eonstitutionality  of  the  law  of  Oongreas,  or  that 
of  Pennsylvania;  and  the  ease  therefore  gives 
no  authority  for  this  conatruction. 

Commonwealth  v.  Griffith,  2  Plek.  11,  was 
aa  indictment  tor  an  aaaault  and  batterr  upon 
a  negro,  and  the  defense  made  was  that  he  was 
ft  slave,  and  had  Bed  from  servitude.  Tbe 
oonrt  aay,  "This  brings  the  caae  to  a  single 
point,  vix.:  whether  the  statute  of  the  United 
Statea  la  oonatitutional  01  not.  Tha  Constitu- 
10  Ifc  ed. 


tion,  say  they,  doea  not  preaeribe  tha  mode  of 
reclaiming  a  slave,  but  leavea  it  to  ba  da- 
termined  by  Congress. 

Here  ia  taken  for  gnntad  tiiat  which  li  far 
from  appearing.  One  leap  reaches  the  ooneln- 
aion;  without  ahowing  how  Congreaa  attaina 
this  power,  whether  expreaaly,  by  ImplicatiMi, 
or  how.  In  fact,  one  of  tbe  Judgea  dlsaaota, 
saying  that  ha  thought  the  fugitive  ahonld  ba 
seiaed  in  conformity  to  State  laws.  Fnrthar, 
the  uncouatitutionaUty  of  the  law  was  not  at- 
tacked on  the  ground  that  Congresa  had  no 
right  to  legislate  at  sJI,  but  merely  because  in 
conffiot  with  other  parte  of  the  inatrument. 
This  case,  therefore,  it  is  respectfully  con- 
ceived, proves  nothing  for  the  pluntlff  in  error. 

In  12  Wend.  S14,  is  found  the  case  of  Jack 


dded  that  the  legislative  power  waa  conenrreBt, 
and  therefore  the  aetlon  of  Congreaa  exclnded 
the  Statea  from  l^alating,  and  that  the  objeet 


operate  moat  effectually  to  attain  tbe  end. 

We  contend  that  we  are  giving  that  conatrae- 
tlon  to  thia  clause  most  liliely  to  produce  the 
desired  end.  If  exdted  aivument  and  int«r- 
ested  'withdrawal  of  the  whole  subjeot  [*6B4 
matter  from  the  bands  of  the  States  could  ba 
effected  by  the  South,  will  it  not  produce  oon- 
striction  and  cdlapae  with  the  free  Stataat 
Which  ia  most  likely  to  keep  tha  peace  t  A 
tone  of  confldeDce  and  conelllaUon,  or  of  da- 
Ganee  and  tbe  attempted  exerdaa  of  Illegal 
power  T  We  must  negotiate  and  legislate  upon 
this  and  every  other  subject  with  the  ealnmet 
of  peace,  rather  than  the  tomahawk;  with  tha 
conciliatory  aplrit  of  a  band  of  brothera,  in- 
stead of  the  animosity  of  deadly  foea. 

The  caae  of  Jack  waa  taken  np  beftnv  tha 


below  sustained— not  I 


e  qneatlon  of  conatltn- 


his  pleaa.  But  the  qnestlon  of  oonatHotlOBality 
was  debated,  and  in  my  Judgment  not  «  tingle 
solid  reason  was  given  for  that  oonstmetlon, 
but,  on  the  contrary,  Chaneellor  Walworth 
says,   "I  have  looked  In  vain  among  tba  dele- 

Sited  powera  of  Congress  for  authority  to  legia- 
te  upon  tbe  subject,"  and  oondudea  that  Stat* 

le^slation  is  ample  f—  "■ 

Now,  then,  upon  r 
what  have  waT 

1.  We  have  one  caae  where  the  eonatitntioa- 
aUty  of  the  Uw  Is  taken  for  granted  by  Chief 
Justice  Tllgtmian. 

2.  We  have  the  argument  of  Jndse  Nelaon 
and  Senator  Bishop,  In  favor  of  it,  and  the  eaaa 
in  Pickering;  and, 

3.  We  have  the  deddva  opinion  of  Chancel- 
lor Walworth  and  the  dlaaenting  judge  In  tha 
case  in  Pickering. 

For  neither  In  Ex-parte  Symmona,  tried  br 
Judge  Waahington,  and  reported  In  4  Waah.  0. 
C.  Rep.  3H,  nor  in  the  caae  of  Johnson  r.  T«np- 
Una,  1  BaM.  hOia.  Rep.,  waa  tha  qneatlon  of 
constJtutionalitj  at  all  mooted  or  apoken  of, 
but  both  Judgea  apeak  in  the  aame  breath  of 
State  lawa  and  lawa  of  Congress,  withont  oaea 
impugning  the  right  of  dthar  wty  to  legia- 
late,  «r  for  one  nomeDt  iatiinaang  «  doubt  aa 


'Mi4  SunBui  Cvun  or  x 

't»  th*  ooutltntioiwl  right  of  dthar  putj  to 
pku  th«m. 

It  Buy,  howevw,  b«  contended  that  thU 
Uioritj  to  legislate  1*  given  to  Congrew  ty  the 
18th  dauM  of  tee.  8,  »rt.  1,  of  the  Conatitu- 
tiOBi  "And  to  nuke  bU  1a wi  which  ahaJl  be 
■eeoMUj  mnd  proper  for  carrfing  into  execu- 
tlMi  the  fore^mg  power*  uid  all  other  powers 
VMted  b*  tbu  Conetitution  in  the  goreriuneQt 
SIS*]  of  the  ■United  State*  or  in  U17  depart- 
Mant  or  offioer  thereof." 

Judge  6torj  amr*,  in  U*  Commentar;,  aee. 
leSS:  "The  plain  import  of  thii  clauae  it,  that 
Cmgreaa  ahall  hare  all  the  incidental  and  in- 
■tnmiental  powen  Deceaaary  and  proper  to 
eanr  into  execution  all  the  eiprea*  powers.  It 
neither  enlargea  any  power  •pecifieallY  granted, 
nor  ia  it  a  grant  of  any  new  power  to  Congreaa." 

Thla  eaaa,  then,  ia  not  embraced  by  the  flrat 
part  of  the  aeetlon,  beeauae  it  ia  not  one  of  the 
'foresolng"  enumerated  powera.  Nor 
eluded  under  the  other  term,  "all  other  powera 
Teat«d,"  beeauae  there  it  no  power  reated,  for 
the  learned  commentator  juat  alluded  to  aaya  It 


t  Ukitid  Brans. 


IM 


Martin  T.  Hunter'a  Leaaee,  1  Wheat.  326,  the 
goremment  of  the  United  Statea  can  claim 
■o  power*  which  are  not  granted  to  it  by  the 
Oonatltution,  and  the  powera  actually  granted 
noat  be  inch  aa  are  ezpreaaly  giren  or  given  by 
necMaary  implication.  On  the  other  hand,  thia 
Inatmment  la  to  have  a  reasonable  conatruction 
■ecording  to  the  import  of  it*  term*.  The  word* 
an  to  be  taken  in  their  natural  and  obviona 
•ente;  not  In  a  aenae  nnreasonablf  reatrieted  or 
enlarged. 

Certainly,  then,  thla  phrase,  "power*  Teated," 
means  expresa  powerai  any  other  mod*  of  con- 
struction would  do  Tiolenee  to  the  whole  in- 
strument, and  overturn  a  whole  aeriea  of  de- 
dMona.  If,  then,  It  meana  expresa  power,  there 
Is  none  sooh  In  this  caae;  and  therefore,  under 
tills  clause,  Congree*  cannot  exercise  the 
tbority  claimed.  1  Kent'a  Oom.  SS8,  390.  "The 
eorreet  principle  la,  that  whenever  the  term*  in 
whioh  tne  power  waa  granted  to  Congreaa,  or 
the  nature  of  the  power  required  that  it  ahould 
be  exelueively  exerdaed  by  Congrea*,  the  aub- 
ieet  wa*  at  completely  taken  away  from  the 
State  I«gislatnre  aa  if  they  had  been  expresaly 
forbtdden  to  act  on  It."  But  la  that  the  ease 
heret— the  power  Is  not  granted  in  terms  at  all, 
anfl  the  nature  of  the  power  i*  tuch  that  the 
Btates  can  at  easily  and  naefully  exerciae  it  aa 
CcmsTeM. 

lie  truth  it,  the  power  is  one  of  police  and 
internal  regulation,  a*  much  aa  ferriea,  turn- 
pikes, and  health  laws;  and  in  Gibbona  ▼.  Og- 
den,  fl  Whe^t.  203,  we  are  told  that  "no  direct 
power  ia  granted  over  theae  objecta  to  Congrea*, 
and,  consequently,  they  remain  subject 
186*]  to  State  leglalation.  If  the  legislative 
Bower  of  the  Union  can  reach  them,  it  mnat  be 
nr  national  purposes." 

"-  -    -  a  legislation  respecting  slave*  become 


Uonal  aapect,  or  attain  a  "national  purpose." 
'  If,  then,  ttds  power  he  not  axpreaaly  in  Oon- 
grM«,  nor  concurrently,  nor  neceasarily  appur- 
tnant  to  any  other  power,  what  is  the  meaning 
4f  Mm  eUu*e! 


"No  person  held  ta  service  or  labor  ta  WMJ 
Stata,  under  the  laws  thereof,  eecaping  inta  aa> 
other,  shall  in  consequence  of  any  law  or  reg- 
ulation therein,  be  discharged  from  auch  acrvioe, 
but  ahall  ba  delivered  up,  on  claim  of  the  par^ 
to  whom  auch  lervice  or  labor  ia  due." 

It  almply  meana  thla — nothing  more  or  less: 


>  Bed. 

The  result  Is  that  no  power  being  ^ven  to 
Congress  to  legislata,  it  Is  reserved  ta  the  States 
under  the  10th  article  of  the  amcndmenta. 

"The  powers  not  delisted  to  the  United 
Statea  by  the  Conatttution,  nor  prohibited  by  it 
to  the  Statea,  are  reserved-"  Federalist,  Ko. 
32.  The  State  govemmenta  clearly  retain  all 
the  rights  of  sovereign^  which  they  had  before 
the  adaption  of  the  Constitution,  and  which 
were  not  by  that  Constitution  exclusively  dele- 
gated to  the  Union.    1  Wheat.  32fi. 

Suppose  art  4,  aec.  1,  is  read  thua:  "Pull 
faith  and  credit  ahall  he  given  in  each  State  to 
the  public  acta,  records,  and  judicial  proceed- 
ings of  every  other  State,"  and  then  stopped. 
Is  it  not  apparent  that  the  State*  could  by  law 
regulate  the  kind  and  quantum  of  proof,  the 
manner  In  which  their  courta  ahould  receive  itl 
And  It  it  was  thought  they  could  not,  why  In 
express  tarma  reserve  to  Congress  "^he  n^ 
to  prescribe  the  manner  In  which  they  ehall  be 
proved,  waA  the  effect  thereof!" 

Under  art.  1,  sec.  4,  clause  1,  the  times,  plaee*. 
and  manner  of  holding  elections  for  senators 


etitutlon   cautiously   add,  that  Congreaa   may 
make  or  alter  such  regulation,   except    aa   to 

"Art.  1,  sec.  B,  clauae  6.  The  power  to  ["5BI 
coin  money,  one  of  the  highest  attributea  of 
aovereign  power,  is  expresaly  given  to  Congress; 
and  yet.  In  section  10,  clauae  1  of  article  1,  tbe 
Statea  are  cautiously  and  cxpreasly  prohibited 
from  coining  money.  This  has  always  been 
tbe  highest  mark  of  sovereign  power. 

It  la,  however,  supposed  by  some  that  be- 
cause Congress  has  legislated  on  tbe  aurTender 
of  criminals,  that  therefore  there  ia  atrouger 
ground   for  claiming  the   right  of   legislating 

Ur.  Hambly  dted  the  Madison  Papers  and 
Debates  In  ConrenUon,  that  thia  malttf  was 
expected  to  be  left  to  State  legialation;  and 
that  the  South  waa  not  united  itself  upon  tbe 
aubject.    Uadison  Papers,  p.  1447. 

As  if,  however,  to  remove  all  doubt  upon 
thia  aubject,  we  have.  In  the  Constitution  itself, 
an  open  admission  that  the  whole  aubjact  of 
slave*  and  slavery  was  left  in  the  handa  of  tb* 
State*.  Art.  1,  see.  8;  'The  migration  or  im- 
portation of  auch  persons  as  any  of  the  States 
now  exIstinR  shall  think  proper  to  admit,  ahall 
not  be  prohibited  by  Congress  prior  to  1808." 

Now,  what  is  tbe  meaning  of  thlst  Why,  that 
CongTMS  shall  leave  the  slave  trade,  and  all  Ita 

E rations,  to  Stata  legislation  entirely,  with 
exception  that  after  IBOS  they  may  atop  It 
If  they  choose;  but  if  they  do  not  choose.  It  wiB 
always  remain  in  the  hands  of  the  Statea,  untD 
thaj  do  aee  U  to  cloae  it    This,  to  m^  aai^ 


IBU 
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wltliont  any  other  eoniideration,  ii  lufficieaU; 
convincing  tbst  everybody  at  tbat  day  rightly 
understood  thii  whole  matter  to  be  the  subject 
of  State  legialation. 

The  uie  of  the  term*  "legally"  and  "justly," 
In  the  formation  of  the  Conatitution,  shows  that 
the  right  waa  to  be  aacertained  by  competent 
authority,  not  taken  for  granted;  and  that  leg- 
islative power  aomewherB  was  to  exercise  it- 
self upon  the  matter,  and  by  none  more  prob- 
ably than  the  same  power  which  then  had  it 
in  control— the  State  Legislatures. 

It  now  only  remains  to  examine  two  argu- 
ments ur^ed  on  behalf  of  the  plaintiff  in  error. 

It  is  alleged  that  the  Judiciary  Act  of  17fiS 
vests  in  the  Courts  of  the  United  States  the 
whole  judicial  power  of  the  government;  and 
that  this  being  judicial  power,  which  is  sought 
to  be  attached  to  the  general  govenuntint,  it  is 
Impliedly  embraced  by  that  act. 
B88*J  'One  word  will  be  a  sufficient  answer 
to  that  argument.  The  power  asked,  or  rather 
claimed,  is  not  judicial,  but  legislative;  and 
therefore  can  by  no  possibility  be  claimed  by, 
through,  or  under,  the  judiciary  act. 

Another  argument  is,  that  legislative  con- 
struction has,  with  this  court,  almost  the  au- 
thority of  judicial  decision.  And  because  Con- 
gress has,  in  its  reports  upon  slavery,  admitted 
or  asserted  this  right,  their  claim  therefore 
should  be  regarded  almost  as  a  judicial  con- 
struction. 

It  is  answered,  that  if  there  be  any  one  thing 
In  this  country  entirely  looM,  uncertain,  and 
vacillating,  it  is  legislation;  and  whenever  the 
judicial  exposition  of  our  highest  courts  be- 
comes BO  wavering  and  uncertain  as  to  bear 
comparison  with  our  legislation,  we  shall  truly 
be  the  pity  and  contempt  of  all  dviliied  na- 

It  has  been  shown  i 

1.  That  "claim"  does  not  mean  peremptory 
demand  and  unconditional  surrender.  2.  That 
legislation  is  contemplated  by  the  language  of 
the  clause;  and  that  both  Congresa  ana  the 
States  have  legialated.  8.  That  this  construc- 
tion was  never  asaerted  by  the  framer*  of  the 
Constitution.  4.  That  it  would  violate  its 
•pint.      6.   That   the   power  «f   recaption   of 

Eenona  never  existed,  or  if  It  did.  Is  restrained 
y  the  amendments.  0.  That  this  power  is 
■wither  expressly  granted  to  Congress  nor  pro- 
bibited  to  the  States;  nor  is  it  necessary  to  the 
exercise  of  any  granted  power,  nor  impliedly 
rcmrved.  7.  That  the  States  poasesaed  this 
power  before  the  Constitution  wsa  formed.  8. 
That  it  1*  a  mere  regulation  of  police,  and  does 
not  suppose  the  exercise  of  national  power; 
and,  9.  That  the  Constitution,  in  art  1,  sec.  S, 

£ves,  or  rather  leavee  the  whole  subject  in  the 
indi  of  the  States,  where  it  originally  found  it. 
Mr.  Johnson,  Attorney -General  of  Pennsyt- 
▼ania,  stated  that  he  appeared  before  the  court 
in  obedience  to  the  directions  of  the  Act  of 
Assembly  passed  In  1B39,  to  which  reference 
had  been  made,  to  maintain  the  constitutional 
Authority  of  Pennsylvania  to  enact  the  lOTenLl 
laws  set  out  in  the  paper  book  In  the  handa  of 
the  court;  and  constituting  the  STOundwork  of 


SSft*]  'delicacy  and  embarrassment i  He  stood 
beton  the  court  not  only  as  tba  counsel,  but  as 
tM»  otSaal  repreaaatotire  of  th*  GommonwealUi 
<•  £<.  «d. 


of  Pennsylvania;  and  was,  as  such,  bound  by  an 
oath  as  solemn  as  that  taken  by  their  honors,  to 
support  the  Constitution  of  the  United  Statea, 
It  waa  made  his  duty  to  vindicate  the  right  of 
Pennsylvania   to   adopt   the   laws   in   questloa 

Xinat  the  allegation  of  the  learned  gentlemen, 
>  so  ably  represented  the  Interests  of  Mary- 
land, that  they  conflicted  with  the  Constitution 
and  laws  of  the  general  government.  In  per- 
forming this  duty,  he  felt  the  responaibiUty  to 
be  almost  as  binding  as  if  he  were  pronouncing 
a  judicial  decision,  to  advance  no  doctrines  that 
were,  in  his  judgment,  incompatible  with  the 
true  construction  of  the  federal  ConstitutioiL 

It  was  gratifying  to  him  to  ba  able  to  assurs 
the  court  that  nta  official  duty  and  hia  own  con- 
scientious convictions  of  right,  sa  a  eitisen  of 
the  Union,  were  in  perfect  harmony  on  this  eub- 
ject.  He  should  not  hesitate  to  speak  in  earnest, 
for  he  spoke  with  sincerity.  He  desired  to 
place  Pennsylvania  rectus  In  curiee,  on  her  proper 
footing  before  the  court.  She  came  there  volun- 
tarily. She  was  not  dragged  sullenly  to  that  high 
bar,  denying  the  jurisdiction  of  the  court  and 
disclaiminK  its  authority.  This  proceeding  was 
one  of  amjty,  of  concord,  on  the  part  of  Penn- 
sylvania and  of  Maryland,  which  were,  a>  the 
learned  counsel  had  told  the  court,  the  real  and 
substantial  parties.  They  came  into  that  court 
to  try  a  great  question  of  constitutional  law,  to 
terminate  disputes  and  contentions  which  were 
arising  and  had  for  years  arisen  along  the  bor- 
der line  between  them,  on  this  aubjeet  of  the 
escape  and  delivery  up  of  fugitive  slavea. 
Neitber  party  sought  the  defeat  or  humiliation 
of  the  other.  It  was  for  the  triumph  of  lav 
they  presented  themselves  before  the  court. 
They  were  engaged  under  an  imperative  sense 
of  duty  in  the  work  of  peace;  and  he  hoped  he 
would  be  pardoned  if  he  added,  of  patriotiam 

The  difficulties  wUeh  reaulted  ia  the  preaeot 
__ise  had  been  previously  felt,  and  made  the 
subject  of  negotiation  between  these  Statea. 
And  it  was  a  curious  fact  that  this  very  Act  of 
2Sth  March,  1620,  the  nnconatitutionallty  of 
which  is  alleged  in  thia  case,  waa  the  joint 
fruit  of  such  negotiation.  It  was  passed,  as  he 
believed,  at  the  instance  and  with  the  entire  ap- 
proval of  commisaioners  appointed  by  the  consti- 
tuted authorities  of  the  State  *of  Mary-  [*S>t 
land,  to  wait  upon  the  Legislature  of  Pennsylva- 
nia to  obtain  the  passage  of  some  law  of  the  kind. 
At  the  time  of  its  passage  it  waa  loudly  eon- 
demaed  by  that  portion  of  the  citizens  of  Penn- 
sylvania who  favored  the  abolition  of  slaven. 
And  now  a  singular  change  of  places  is  exhib- 
ited— the  State  of  Maine  reputUatea  what  aha 
then  sanctioned — and  the  adversaries  of  alaverj 
sustain,  though  not  very  cordially,  what  they 
then  condemned.  One  of  these  parties  thinks 
this  Act  of  1828  is  too  Indulgent  to  slavehold- 
ers; the  other,  that  it  deprives  them  of  their 
just  rights.  The  considerate  and  enlightened 
citizens  of  Pennsylvania,  with  few,  if  any,  ex- 
ceptions, were,  he  believed,  of  the  opinion  that 
this  law  was  precisely  what  It  should  be — alike 
warranted  by  the  federal  Constitution,  and 
careful  to  protect  the  rights  of  all.  Aa  sneh, 
it  would  be  hie  duty,  as  it  was  his  pleasure,  to 
maintain  it  against  eve^  assault  upon  Its  con- 
Btitutiona\U?,  Ub  Vfc  -p*****-  ^""^  ■*o«&»«« 
aouica  it  io».i.  •vvl'* 
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By  tbc  Act  of  1780,  PenniylvknU  beg«n  the 
(rc«t  work  of  philaothropy  in  regard  to  h«r 
■Iktm.  Sbe  haa  punued  the  policy  thtre  indi- 
Oiled,  until  alarery,  with  only  here  ftnd  there  a 
time  itricken  relic  of  former  policy,  bae  v%a- 
tahed  from  the  toil;  She  did  not  trencU  on  the 
tlghta  of  other  Statu.  She  did  not  impugn 
the  prindplei,  or  the  eondoet  of  their  citisene; 
demlj  aa  she  abhorred  alaTery  berielf.  She 
perrormed  har  own  dutj,  and  left  to  othera  the 
fknr  or  the  ahame  of  perfonnlng,  or  of  neg- 
betbig  thelra.  In  tUi  Act  of  1780,  there  ii  a 
•aving  of  the  right*  of  aUyeholdera  in  other 
Statea.  B*  in  the  Act  of  1826.  lU  very  title 
Bpeaka  ita  object.  It  la  "An  Act  to  give  effect 
to  the  prarlalou*  of  the  Constitution  of  the 
United  Statea,  relative  to  fugitives  from  labor, 


conitltntional  act  found  to  be  au  act  to  give  ef- 
fect to  the  Conititution.  The  hiitory  of  the 
legialatiOQ  of  Pennaylvania  on  thla  aubject  will 

Kve,  that  though  ahe  haa  been  ever  found  In 
vanguard  of  the  frlenda  of  liberty  and  hu. 
manity,  she  Dever  haa  forgotten  what  i*  due  to 
her  aiiter  State*;  ahe  never  haa  waivered  in  ber 
loyalty  to  the  Conatltutioo  of  the  Union;  and 
eome  what  may,  abe  never  will  depart  from 
tbia 


B91*]  have  been  accorded  to  her  by  *the  State 
of  Maryland  herself.  She  will  not  eonaent  to 
■urrender  it  until  thla  court,  by  its  decision, 
strips  her  of  that  valued  attribute  of  sovereign- 
ty. None  will  deny  that  the  main  questions 
Involved  in  thla  ease  are  delicate.  In  some  re 
^ecta  [ntricate,  and  In  any  point  of  view  im- 
portant to  all  seetjons  of  the  Union.  Subatan- 
llally  tkay  are  these: 

I.  b  the  power  of  prescribing  the  mode  of 
dettvarlng  up  fugitives  from  swvice  or  labor, 
under  tM  U  section  of  the  4th  article  of  the 
Constitution,  enlnaively  vested  In  the  generaJ 
•ovemmentT 

fi.  If  ft  Is  not,  is  it  eoncurrently  vested  in 
the  State  and  general  govemmenta,  to  be  ezer- 
dsed  on  particular  terma !  Or  is  it  solely  vested 
In  the  State  govemmeutat 

8.  Have  the  States  the  right  to  inflict  penal- 
ties, aa  in  cases  of  crime,  upon  those  who 
seize  and  remove  fugitive  slaves  out  of  their 
territoriea,  without  purauing  the  mode  pre- 
■crlbed,  either  by  the  Act  of  Congress  of  1793, 
or  by  the  sets  passed  on  tbs  same  subject  by 
the  Statea  themselves  t 

The  last  of  these  three  questions  is  the  most 
niaterial  in  the  present  ease:  perhaps  tt  la  the 
only  r«Ll  question  In  this  ease,  upon  which  the 
eourt  is  ImperaUvely  oalled  upon  to  pronounce 
ita  Jndgment. 

It  ia  to  be  eztremaly  mgretted  that  we  have 
m  Judicial  guides  to  Ud  ua  in  the  argument  of 
tUs  cstose  which  an  of  h^her  authwlty  than 
"      -  --'->  —  ,  pf  indfiidual  judges,   who 
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few,  conflicting  and  contradictory.  They 
have,  it  Is  true,  all  occurred  in  Statea  where 
tiavery  haa  been  abolished,  for  auch  questiona 
muMt  rarely,  Indeed,  happen  in  States  where 


,  happei 


examination  of  the  following  caaes,  be  would 
refer  to  them  aa  exhibiting  a  moat  atrlking  il. 
lustration  of  the  "uncerteinty  of  the  law": 
Deacon's  cas«,  6  Serg.  ft  Rawie,  62;  Johnson 
v.  Tompkins,  1  Baldwin,  S71;  Com.  r.  Hollo- 
way,  Z  S«rg.  ft  Rawle,  306;  8.  C.  8  Serg.  ft 
RawIe,  4;  Com.  v.  Griffiths,  2  IHck.  18;  JtA  v. 
Martin,  12  Wend.  312;  S-  C.  14  Wend.  610. 
In  the  caaea  in  the  New  York  and  Massachu- 
setts reports,  the  courts  were  divided  in  opin- 
ion- In  *the  caaea  in  the  Pennsylvania  [*5*1 
reports,  the  question  did  not  properly  arise, 
and  the  court,  without  examination,  declared 
its  opinion  on  the  constitutionality  of  the  Act 
of  Congreaa  of  17B9.  Thla  aubject  haa  been 
incidentally  noticed  in  a  few  other  inatances, 
but  not  in  auch  a  manner  as  to  be  deemed 
essential. 

The  queations  are  thus  perfectly  open  and 
free  from  all  embarrassment  on  the  score  of  an- 
thority.  Deciaions  of  thia  court  on  other  pro- 
visions of  the  Constitution  will  supply  ua  with 
useful  analogies;  but  we  are  thrown  back  on 
the  elementary  principle*  of  the  Constitutioi 
itself  for  the  foundation  of  the  present  arpi- 
ment.  Let  us,  then,  recur  to  these  principlet, 
as  the  source  of  the  power  we  are  in  quest  of, 
and  trace  it  up  to  its  fountain-head. 

The  times  call  for  a  full  and  frank  expoeitioi 
of  this  subject;  and  he  rejoiced  tliat  it  had  be«a 
presented  at  this  juncture,  before  this  tribunal, 
and  in  the  friendly  spirit  that  actuated  ths 
parties  now  at  the  bar.  He  begged  leave  to 
make  one  further  preliminary  auggeetion  be- 
fore he  opened  the  constitution.  It  was  this: 
that  the  State  and  national  govemmenta  wen 
too  often  viewed  aa  hoatile  and  repugnant  to 
each  other  in  their  relations.  Powers  granted 
to  one,  were  regarded  as  if  withdrawn  from  th* 
other;  and  it  seemed  to  be  the  effort  of  aouH, 
who  were  called  upon  to  Judge  between  tbea, 
to  treat  them  as  If  they  mutually  ap[H'aached 
each  other  as  belligerents,  with  swords  draws. 
This  was  not  his  opinion,  nor  would  It  be  hi* 
course.  He  thought,  with  the  fathers  of  tk 
Republic,  that  both  were  essential  to  each  other; 
both  formed  one  consiatent,  harmonious,  beau- 
tiful system  of  government — complete  ' 
united — imperfect  when  divided:  comb 
stronger  than  links  of  iron;  dissevered,  weaker 
than  a  rope  of  sand.  It  would  be  his  purpose, 
therefore,  to  contend  for  such  a  construction  of 
the  federal  Constitution  aa  would  place  tb> 
State  and  national  govemmenta,  on  thia  solid 
and  impregnable  baais. 

1.  In  regard  to  the  flrat  question  he  had  sii(- 
gested,  he  would  proceed  to  read  and  eommest 
on  the  second  section  of  the  fourth  article  of 
the  Constitution,  which  was  In  these  words: 
"No  person  held  to  service  or  labor  in  am 
State  under  the  laws  thereof,  escaping  into  *a- 
other,  shall,  in  consequence  of  any  law  or  nmi- 
lation  therein,  be  discharged  from  such  sstvim 
or  labor,  but  shall  be  delivered  up  on  claim  tt 
the  party  to  whom  auch  service  or  labM-  auy 
be  aue.  This  provision  oertainly  givss  as 
authority  *tO  the  general  povemment  [*tfl 
in  terma;  none  even  by  implication.  It  aimslj 
enjoins  a  duty  on  the  States,  and   proUW* 


a/avwry  ezfsti.    It  la  obrfoualT  the  \nieTest  at  I  t^m  (ram  paaalng  laws  or  r^ulationa  Ubsrat 
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wu 


PUM  *.  Thk  Uohhonwkuth  <m  rmwKwLJAnjA, 


right  to  legUUU  on  tUi  mbjeot,  for  It  rMtrieta 
iU  uceniiBB  ia  »  partknUr  manner.  If  they 
uould  not  IcgisUte  at  ali,  it  «m  futile  and 
kbaurd  to  ta;  they  •liould  not  pua  laws  of  ■ 
pkTtloiilu  deKriptioa.  But  it  enjoioi  tlMt  the 
lu^tiTM  •lull  be  "delivered  up"  "on  claim." 
Thu  duty  is  made  incumbent  on  the  States, 
without  prescribing  the  exact  mode  of  ita  per- 
formance. The  agency  of  the  general  govern- 
■wnt  is  in  nowise  concerned  or  invoked.  The 
obligation  is  on  the  States,  and  for  the  States  ] 
their  power  ta  left  perfectly  free  and  untram' 
meled,  with  this  single  restriction — that  they 
eannot  discharge  the  fugitives  from  the  clalin  ot 
their  maaten  or  owners.  The  authority  vested 
in  the  States  is  in  the  nature  of  a  negative 
pregnant;  it  denies  and  admits— denies  tlie  par' 
ticular  power  of  liberating  fugitives,  and  ad- 
mita  the  general  power  to  prescribe  how  they 
shall  be  delivered  up.  Should  the  States  trans- 
cend their  authority  by  enacting  laws  impairing 
the  right  of  the  slaveholder,  the  remedy  ia  by 
judicial  Instrumentality.  It  is  here.  This 
court  will  pronounce  the  acts  uneonstitutionai 
and  void.  But  this  power  of  the  general 
amment  is  preventive,  not  active.  It  ia  si 
the  right  to  restrain,  not  the  right  to  oompel. 
There  are  various  restrictive  clauses  iu  the  fed- 
eral CoDititution;  but  no  one  ever  supposed 
that  a  prohibition  of  legislation  upon  the  States 
gave  the  positive  right  to  Congress  to  legislate; 
much  less  can  it  be  pretended  that  a  prohibi- 
tion of  a  particular  specie*  of  legislation  de- 
vested the  States  of  all  general  authority  on 
the  subject,  and  transferred  the  right  to  the  na- 
tional government.  This  construction  of  the 
powers  of  the  general  government  would  an- 
nihilate the  State  aovercagnitiea  at  a  blow.  See 
on  this  subject  of  the  general  powers  of  the  fed- 
eral government,  the  letters  of  The  Federalist, 
Noa.  41,  42,  and  43;  but  especiallv  42.  In  thia 
letter,  the  subject  of  the  4th  article  of  the  Con- 
■titntion  is  distinctly  and  elaborately  consid- 
ered. Bvery  line,  and  every  word,  is  noticed; 
bat  this  very  identical  provision,  in  regard  to 
fugitive  slaves,  ia  entirely  omitted.  Had  it  at 
that  day  been  supposed  to  have  conferred  any 


Cwer  on  the  general  government,  could  it  thus 
re  been  passed  silently  by!  Does  ths  tre- 
mendous power  arrogated  for  the  national  gov- 
B94*]  emment,  in  'this  eaae,  lurk  in  this  pro- 
vision, without  having  been  discovered  by  the 
keen  eyas  of  ^milton,  Madison,  or  Jay!  These 
lettera  of  The  Federalist  were  written  before 
the  adoption  of  the  Constitution.  They  were 
read  1^  almost  every  one.  The  comments  were 
identified  with  the  letter  of  the  Constitution  It- 
self. They  have  been  always  treated  as  a  con- 
temporary exposition,  by  the  first  Judicial  In- 
tellects of  the  age,  sanctioned  bv  popular  adop- 
tion; and  he  felt  persuaded  the  court  would 
pause,  before  it  construed  into  the  Constitution 
powara  which  these  great  men  never  dreamed  of 
aacribing  to  the  general  government. 

The  reason  for  introdtteing  this  provision  Into 
the  Constitntioo,  is  itself  the  best  exponent  of 


form,  existed  In  all  the  States,  except,  perhaps, 
hi  Haaaachusetts.  The  ri^ht  of  the  master  to 
pursue  and  rei'spture  fugitive  slaves  then  ex- 
isted by  mutual  comity.  Few,  if  any,  free  ne- 
groes could  b«  found.    The  presumption   was 


that  all  negroes  were  slave*.  No  general  ragn- 
lation  was  necessary;  for  it  was  the  interest  of 
all  the  States  to  countenance  and  aid  the  tnas' 
ter  to  the  recapture  of  his  runaway  slave.  But 
symptoms  of  repugnancy  to  slavery  bepm  to 
be  manifested  in  Pennsylvania  and  other  States, 
and  the  southern  Statu  were  appreheasiye  that 
it  might  at  some  future  day  interfere  with  the 
recovery  of  their  property.  They  desired  a 
guaranty  from  the  general  government;  not 
that  that  government  should  provide  for  the  re- 
delivery of  their  fugitive  slaves,  but  that  the 
Constitution  of  the  Union  should  prohibit  the 
Stataa  from  passing  laws  declaring  them  to  be 
fr««.  The  provieion  of  the  Constitution  under 
consideration  furnishes  this  guaranty;  It  never 
was  intended  for  more.  See  2  Elliot's  Debates, 
336,  336;  Ur.  Madison's  and  Qovemor  Ran- 
dolph's speeches  in  the  Virginia  convention. 
Had  the  southern  States  demanded  more  than 
thia  simple  guaranty;  had  they  required  that 
the  right  of  the  States  to  prescribe  the  mode  of 
■nrrendering  up  fugitive  shves  should  be  yield- 
ed to  Congress  exuusively;  we  know  sot  but 
it  might  have  jeoparded  the  fonnatlm  of  tht 
Union  itself.  It  is  wdl  known  the  word 
"■lave"  is  not  found  in  the  Constitution.  That 
it  waa  excluded  on  account  of  the  scruples  of 
certain  of  the  northern  members  of  the  eonven- 
i  and  had  these  mnmbers  been  told  that 
they  were  depriving  the  t^tatea  they  represented 
*of  the  power  of  Erecting  the  mode  m  [*BB5 
wliicli  fugitive  slaves  were  to  be  re-delivered  t« 
their  tnastera,  who  can  doubt  that  they  would 
have  rejected  with  indignation  any  instrument 
of  government  containing  such  a  surrender  of 
State  sovereignty  aa  this! 

The  Conatitution  doea  not  aim  at  any  abridg- 
ment of  the  State  sovereignties  on  thia  subject, 
except  in  the  single  pmnt  of  prohibiting  them 
from  setting  fugitive  slaves  at  liberty.  In  all 
other  essential  particulaia  It  wisely  leaves  them 
\a  the  exercise  of  their  own  judgment.  Differ- 
'nt  rulea  on  this  subject  wonid  naturally  be 
'stablisbed  in  different  States.  Less  strictness 
of  proof  of  the  right  of  tlie  master  would  be 
satisfactory  in  a  slave  State,  than  would  be  so 
in  a  free  State.  Some  respect  is  due  to  the 
common  feelings,  or  even  prejudices  of  a  com- 
munity. In  the  enforcement  of  claims  deemed 
odious  in  principle  to  any  considerable  number 
of  the  people.  If  even  compatible  with  justice, 
they  should  not  be  preaaed  in  a  manner  to  out- 
rage or  wound  ths  sympathies  of  those  on 
whom  the  demand  la  made.  To  abhor  slavery, 
in  principle,  is  no  great  offense  in  a  oonnt^ 
where  liberty  Is  the  boast  and  the  birthright  of 
every  creature  wearing  the  image  of  his  Maker. 
The  States  are  the  beat  judges  of  that  mode  of 
delivering  up  fugitive  slaves,  which  will  be  most 
acceptable  to  their  citizens.  It  is  evident  that 
—  genenJ  law  can  suit  the  spirit  of  the  people 

all;  and  the  only  rational  mode  of  providing 
for  the  evil,  is  that  provided  by  the  framers  of 
the  Conatitution— by  committing  it  to  the  wis- 
dom and  patriotism  of  the  Statea  themselves. 
The  tendency  of  this  course  of  reasoning  Is, 
not  only  to  prove  that  the  general  ^vemment 
has  not  exclusive,  but  that  it  has  no  jurisdiction 
over  thia  subject  whatever.  To  remove  all 
possibility  of  difficulty,  however,  he  wonid 
proceed  to  consider  the  nature  of  its  exclusive 
powers  with  soma  minuteness,  but  great  brevity. 
Ifttl 
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On  every  principle  of  rkttoiwl  conatruction, 
reeoniized  by  common  sense  and  by_  judidkl 
dednoiu,  excluaiTe  authority  on  »ny  given  sub- 
ject was  vested  in  the  nations!  governmoit  in 
only  three  esses. 

1.  When  the  power  Is  expressly  granted. 

2.  When  the  power  is  vested  in  the  general 
gOTemment,  and  prohibited  to  the  States. 

8.  When  the  exercise  of  a  power  by  the 
590*]  States  would  be  contradieton  'and  re- 

fugnant  to  the  exercise  of  a  rightful  power  by 
he  general  government.  See  The  Federalist, 
No.  32;  Sturgis  v.  Crowninshield,  4  Wheat.  122> 
Gibbooa  v.  Ogden,  B  Wheat.  1. 

Under  which  of  these  classes  of  exclusive  pow- 
«n  can  such  power  be  inferred  in  this  case! 
Not  under  the  Qrst,  for,  as  has  been  already 
■hown,  no  such  power  is  ^ven.  Not  under 
the  second,  for  no  power  is  vested  in  the  general 
government,  or  prohibit«d  to  the  States,  in  the 
tectloD  now  before  the  court,  which  has  been 
violated.  Not  under  the  third,  for  the  general 
government  neither  possesses,  nor  has  eierdsed 
any  power,  to  which  the  exercise  of  the  power 
of  enacting  the  law  in  question  by  Pennsyl- 
vania, is  either  contradictory  or  rniugnant. 
The  supposed  incompatibility,  arising  from  the 
nature  at  the  power  to  be  exerted,  cannot  ren- 
der it  exclusive  In  the  national  government; 
for  the  very  foundation  of  the  argument  la 
wanting,  the  existence  of  the  power  at  all. 

S.  Taking  it,  then,  as  cstabfiehed  by  the  ar- 
gument, that  exclusive  authority  to  legislste  on 
this  subject  is  not  vested  in  the  general  govern- 
ment, is  it  vested  in  the  respective  States  eon- 
eurrently,  and  co-operatively  with  it,  or  solely 
ftnd  independently  of  all  control  on  the  part  of 
Congress!  Anterior  to  the  adoption  of  the 
Oonstitution,  the  power  of  prescribing  the 
mode  of  surrendering  up  fugitive  slaves,  clearly 
belonged  to  the  States  alone.  It  is  not  taken 
»way  by  that  instrument;  It  is  not  inconsistent 
with  any  of  the  powers  vested  in  Congress  or 
the  general  government;  it  is  one  of  the  most 
naeeasary  attributes  of  sovereignty  recognised 
and  sanctioned  by  every  principle  of  national 
law.  It  belongs  to  them  still.  No  rightful  power 
•zlsts  to  devest  it.  The  Constitution  forbids  it; 
and  the  Constitution  only  can  stripthem  of 
tUa  power.  See  4  Wheat.  122;  fi  Wheat.  1; 
S  Dallaa,  £94;  3  Dallaa,  380;  2  Wheat.  269;  3 
Wash,  a  C.  R-  SIB.  322-  The  tenth  article 
of  the  amendments  of  the  Constitution  settles 
this  part  of  the  case  beyond  all  cavil  or  contro- 
T«ny.  There  let  it  rest.  WhaUver  may  be 
the  power  exercised  by  Congress,  the  States  at 
least  cannot  bo  deprived  of  the  power  that  bo- 
kniRB  to  them  under  the  Constitution. 

The  Act  of  Congress  of  the  12th  February, 
I7BS,  on  this  subject,  is  supposed  to  have  been 
a  constitutional  exercise  of  power.  Passed  so 
recently  after  the  adoption  of  the  Constitution, 
KBT*]  and  *by  men  intimately  associated  with 
that  event,  it  baa  hardly  ever  been  subjected  to 
the  test  of  examination;  it  has  been  taken  for 
granted,  and  acted  upon  without  question.  But 
even  great  names  cannot  sanctify  wrong;  time 
wnnoi  aupply  the  want  of  constitutional  au 
thorjty.  We  must  examine  that  act  of  Con- 
'gnaa  now,  as  it  would  have  been  examined  if 
A  htd  come  before  this  court  the  da;  after  it 
WM  enacted.   He  would  iwt  v^fik.  \n«itt«al\i 
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of  the  Congress  of  17S3,  but  he  would  take  m- 
easion  to  say,  the  history  of  this  famons  law 
exhibited  some  curious  reminiscencea.  Its 
origin  In  a  few  words  was  this:  In  tba  vear 
1701,  the  Governor  of  Pennsylvania  made  a 
demand  on  the  Oovernor  of  Virginia  for  the 
surrender  of  three  persons  charged  with  kid- 
napping a  free  negro.  After  taking  the  advice 
of  the  Attorney -General  of  that  State,  the  gov- 
ernor refused  to  comply,  on  the  ground  that 
although  the  Constitution  made  it  obligatory  on 
him  to  surrender  tip  fugitives  from  justice,  yet 
sa  there  was  no  act  of  Congreaa  directing  the 
mode  in  which  it  should  be  done,  he  could  not 
and  would  not  yield  to  the  demand.  The  Gov- 
ernor of  Pennsylvania  submitted  the  question 
to  President  Washington,  who,  after  consultiig 
the  Attorney-General  of  the  United  SUtM, 
brought  the  whole  matter  to  the  notice  of  Con- 
gress. See  1  American  State  Papers,  Hisrcl- 
laneous,  88,  S9.  That  body  referred  the 
subject  to  a  committee;  a  bill  waa  repoited, 
subsUntially  the  Act  of  1TB3.  It  lay  upon  th« 
table  for  a  considerable  period,  and  flnallj 
paseed,  and  became  a  law  on  tbe  12th  Febru- 
ary, 1793,  It  is  to  be  observed  that  the  onij 
Suestion  submitted  was  the  one  touch  ins  fujci 
ves  from  justice,  not  fugitive  slaves.  The  two 
subjects  were  comprehended  by  Congreu  in 
one  bill,  and  tbe  northern  Statee  were  cog. 
strsined  to  agree  to  tbe  provision  relative  \a 
fugitive  slaves,  for  the  purpose  of  procuring  tbe 
passage  of  a  law  providing  for  the  eaae  of  fugi- 
tives from  justice. 

The  scienca  of  legislative  loff-roUing,  whidi 
has  been  deemed  of  quite  modern  origin,  ap- 
pears not  to  have  liewi  unknown  to  the  Coa- 
gress  of  1793.  There  is  no  queation  abont  th« 
power  of  Congress  to  legislate  on  the  subject 
of  fugitives  from  justice.  The  demand  Is  to  be 
made  by  the  executive  authority,  on  a  "charge 
made"  against  a  person,  of  treason,  felony,  etc, 
etc.,  who  shall  flee,  etc  The  first  section  ol 
the  fourth  article  of  the  Conatitution  expressij 
confers  on  Congress  the  power  of  preacritat^ 
'the  manner  in  which  "records  and  [*B>I 
judicial  proceedings  shall  be  proved,  and  tha 
effect  thereof."  The  right,  therefore,  to  le^ 
late  on  this  subject  ia  clear.  But  thare  is  nrt 
the  remotest  eonueotton  between  this  nattw 
and  that  of  fugitive  slavea.  The  one  haa  sols 
reference  to  crime*  perpetrated  againat  the  pah- 
Me  peace  and  public  safety;  the  other  to  the  re- 
capture or  reclamation  of  private  property;  yet 
Congress  classed  them  together,  and  made  ths 
prorision  for  one  depend  on  a  similar  provisiaa 
for  the  other. 

What  are  the  featnrea  of  this  act  of  Congrsaa, 
which,  as  Is  contended,  wsa  passed  in  puriu- 
ance  of  the  constitutional  authority  of  the  gen- 
eral government;  and  which  tormioated  for- 
ever. If  such  right  ever  existed,  the  eoneurat 
power  of  the  States  to  legislate  on  the  sams 
subject !  It  empowers  State  judgea,  magis- 
trates, eto,,  etc.,  to  take  cognizance  of  tbe  east* 
of  fugitive  slaves,  together  with  judge*  boldisg 
their  appointments  under  the  national  govcre- 
ment.  So  far  aa  it  attempta  to  Teat  this  or  sa; 
jurisdiction  in  State  oflScen,  it  ia  uneouatitn- 
tional  and  void.  The  aolemn  deci^oB  of  this 
court  has  branded  anch  attempt  with  ««■■ 
k  &«ik'aiX\sa^    &••  llartia  *.  Hmttcr'a  Itimm,  I 
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Wkat.  SM;  t  Story^  OommenUriM  cm  the 
Conrtitution,  lU,  IIG,  380,  «03;  ScrgsMit'a  Cob- 
■tltutioDk)  Law,  S86,  SOS. 

That  act,  then,  ii  void,  lo  far  u  relktei  to  all 
fautniinentaUtf  for  Ita  execution,  but  bj  the 
JodzM  of  the  eourta  of  the  United  Btatea.  The 
uithoritT  of  Ite  framen,  as  cODstitntioaal  laW' 

!'en,  U  thtu  exploded;  and  thdr  boaatod  work. 
ik«  Kll  thing!  hiunan,  ia  characteiiEed  bj 
frailty  and  error.  If  it  even  be  regarded  a* 
conformable  to  the  ConetitntloD,  ita  azaention 
ia  rendered  alinoat  irapractieable  bj  the  want  of 
adequate  agenti.  In  a  large  Stata  like  Penniyl- 
Tania,  with  but  two  district  judgee,  residing 
three  hundred  niflea  apart,  how  ii  the  difficultj 
of  obtaining  eertiflcatea  of  removal  for  fugitive 
alavea  to  be  obviated  t  If  the  Stata  anthorittee 
cannot  bo  called  upon  to  furnish  aid,  what  ara 
the  limitfl  to  the  OMtaelea  that  environ  themaa- 
tersT  A  very  brief  ecason  of  trial  will  make 
them  known.  He  would  surest  to  the  court, 
whether  this  act  of  Congreii  was  not  operative 
only  In  the  District  of  Columbia,  the  t«iTltoriea, 
and  wherever  Congress  had  eiclusive  right  of 
legitlation.  To  thia  extent  be  did  not  intJend  to 
question  its  validity. 

SVB*]  *It  was  a  fair  and  reasonable  pre- 
■umptlon  from  the  provision  of  the  act  of  Con- 
gress Itself,  authoriilng  the  interposition  of 
State  officers,  that  Congress,  aware  of  its  in- 
herent defect  of  Jurisdiction,  contemplated  the 
co-operative,  or  eoneurrent  aid  of  State  legis- 
lation, to  carry  the  protisiona  of  this  law  into 
effect.  If  not,  why  impose  on  the  State  magis- 
trates duties  which  tney  could  not  performi 
Would  a  certificate  of  removal,  given  undei 
thia  void  authority,  authorize  the  master  to  re- 
move his  slaveT  Clearly  not.  Nor  would  It 
afford  him  any  protection  against  the  rescue  or 
escape  of  his  slave.  To  seek  the  aid  of  such 
official  authority  would  be  alike  dangerous  and 
idle.  It  would  lead  to  incessant  broila  and  dis- 
turbances of  the  public  peace;  and  to  the  inev- 
itable escape  of  the  fugitive  from  his  master. 
In  this  stata  of  the  case,  the  Lt^latura  of 
PennaylTauia  deemhig  Uie  act  of  Congreas  pur- 
suant to  the  Federal  Conetitntton,  steps  forth 
to  aid  the  pursuers  of  fugitiva  slaves.  The  Act 
Of  Assembly  of  that  SUte  of  the  26th  March, 
1826,  was  passed  in  the  manner  he  had  already 
atated,  to  confer  authority  on  her  own  magii 
tratei  and  judges,  which  the  Constitution  hs 
denied  under  the  act  of  Congress. 

It,  In  the  first  place,  describea  tlte  MTeni 
charged  against  the  defendant  In  tbia  ease,  and 
then  proceeds  to  define  the  mode  in  which  the 
State  magistrates  and  judges  shall  take  cogni- 
zance of  the  cases  of  fugitive  slaTcs.  It  doei 
not  change  the  mode  of  making  proof  on  the 
ftart  of  the  claimants,  nor  the  mode  of  granting 
iCertiflcateE  of  removal;  It  simply  deprives  sub- 
ordinate magietratee  of  the  power  of  granting 
•uch  certificates,  but  it  directs  their  interference 
to  procure  the  arrest  of  the  fugitive,  and  en- 
joins on  the  several  Judges  the  duty  of  hearing 
the  proof  and  granting  the  proper  eertiflcatea 
for  tne  removal  of  the  fugitive  on  certain  terms 
therein  prescribed.  It  does  not  touch  the  aet 
•(  Congress.  It  recognizes  Its  authority,  and 
leaves  it  as  It  stood  before.  Proceedings  tinder 
tUa  act  of  Assembly  are  purely  voluntary. 
CBaimants  may  resort  to  it  for  aid,  or  pursue 
the  directions  of  the  act  of  Congrcaa.  U  Ita 
1*  Ih  ttd. 


provisions  are  onerona,  fiseard  then.  Tak« 
shelter  under  the  national  law.  But  it  is  an 
additional  remedy  prorided  for  the  benefit  of 
the  slaveholdera.  It  glvea  them  a  short  cut  to 
justioe,  and  what  cause  hav«  they  to  complaia, 
if  it  leavea  the  other  course  equally  free  for 
OuAt  adoption!  *In  determining  which  [*60S 
ronady  to  invoke,  the  slave  owner  will  be  gov- 
erned l^  circumstances;  distance,  place,  char- 
actor  Of  neighborhood,  elearaess  of  hia  own 
proof,  etc.,  etCq  and  will  act  aecordin^y  to  the 
preponderance  of  advantages.  Not  one  particle 
of  inoonvenienca  caa  he  suffer  under  this  aet  of 
Feimaylvania,  while  he  haa  the  chance  of  mani- 
fold benefits. 

The  acts  of  Oongreas  and  of  Paonsylvaaitt 
form  together  a  harmoniona  system,  ndthar 
jarring  nor  eonllletlng  in  any  part  of  its  opera- 
tion. It  la  careful  of  the  rlgnta  of  tho  ■]**•• 
holder,  and  Is  adapted  to  the  feelinga,  aymp*r 
tbiei,  and  sovereign  power  of  the  States.  It 
the  power  to  pass  laws  on  the  subject  of  deliv- 
ering up  fugitive  slaves  be  concurrent,  the 
States  cannot  control  the  acts  of  Congreaa,  and 
cannot  therefore  impair  the  right  of  thig  owners. 
If  the  power  be  solely  vested  &  the  Statea,  they 
cannot  impair  thia  right  under  the  federal  Con- 
stitution. In  either  case,  tbe  alaveholdara  may 
bid  deflance  to  hostile  BUte  legislation.  The 
mode  of  recapturing  or  seiaing  their  property 
by  the  southern  slaveholiterB,  under  the  lawa, 
both  of  Congress  and  of  the  L^alature  of  Fenn- 
eylvanis,  is  a  summary  one,  in  derogation  <4 
the  common  law;  and  might  be  confined  to  a 
strict  and  rigid  adherence  to  the  boundaries 
laid  down  on  the  anhjeot,  in  either  of  them,  to 
the  exclusion  of  the  other  imder  the  Constitu- 
tion: but  when  the  free  Statea  themselves  who 
might  require  this  construction,  ehooae  volun- 
tailly  to  surrender  It,  and  treat  It  as  aremedial 
power  to  be  enlarged,  by  hoUi  State  and  nation' 
al  legislation,  for  the  benefit  of  the  slaveholdera. 
It  ia  an  extraordinary  spectacle  to  see  tfaoaa 
meet  deeply  Interested  arrayed  among  the  ad- 
versaries of  this  liberml  policy.  It  appeared  to 
him  one  of  the  most  unaccountable  deluaions 
that  ever  lelzod  the  human  mind.  He  would 
leave  to  future  timea,  aa  a  matter  of  wonder, 
the  taak  of  discovering  why  hia  learned  and 
zealoua  friends  on  the  other  aide,  and  himself, 
had  not  changed  places  in  this  argiunent.  Ex- 
perience will  demonstrate  who  advocates  the 
true  interest,  not  of  the  north  only,  but  of  the 
south,  and  of  al!  sections  of  the  Union.  Be  did 
not  for  an  instant  question  motives,  he  spoke 
of  results  alone.  To  these  he  would  appeal,  for 
a  judgment  that  might  aUita  the  tost  of  tlma 
with  all  its  attendant  train  of  drcumstancea, 
fraught  with  good  or  111  to  our  country. 

Supposing  the  power  to  paaa  lawa  on  the  sub- 
ject of  fugitive  'slaves  to  be  ooncurrcnt,  [*601 
tho  learned  eonnael  on  the  other  side  contended 
that  It  had  been  exercised  by  Congreaa;  that  Um 
whole  ground  of  leglelatlon  was  provided  fori 
that  the  right  of  the  States  waa  thereby  auper- 
sedad,  and  that  the  Mt  of  Aasembly  of  Fenn- 
ivlvania  waa  abeolutely  void.  To  all  t^ese  po* 
sitlmis  be  would  answer,  in  addition  to  what 


ground; . 

preaaly  intended  to  employ  the  agency  of  State 

magistrates,  which  oould  not  be  done  withoot 

SUte  lei^lation;  and  that  tho  SUt«,  tf  they 

10S< 
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had  k  right  to  Mitborica  the  Htion  of  their  offi- 
Mn,  could  do  so  on  such  t«nii«  im  they  pl«s«ed. 
If  they  did  not  contradict  the  act  of  Congreig. 
There  WH  no  inch  eontradietioii  or  repugnancy 
Ib  thia  case,  and,  of  course,  the  argument  raised 
on  that  pretumption  totally  failed. 

He  could  not  on  this  branch  ot  the  caae  forti- 
fy hia  argument  with  stronger  reason  or  author- 
ity than  by  quoting  the  words  of  Mr.  Justice 
Story,  In  the  case  m  Houston  v.  Moore.  On  this 
buls  he  did  not  fear  to  let  it  rest.  "The  Con- 
•titution,  containing  a  grant  of  powers  in  many 
luBtancea  similar  to  those  already  existing  in 
the  State  govemnieutB,  and  some  of  these  I»ing 
of  vital  importance  also  to  State  authority  and 
State  legiafation.  it  is  not  to  be  admitted  that  a 
mere  grant  of  such  powen  in  affirmative  terms 
to  Congress,  does,  per  >e,  transfer  an  exclusive 
sovereignty  on  such  subjects  to  the  latter.  On 
the  contrary,  a  reasonable  interpretation  of  tliat 
Inatrument  necessarily  leads  to  the  conclusion 
that  the  powers  so  granted  are  never  exclusive 
of  similar  powers  existing  in  the  States,  unless 
where  the  Constitution  has  expressly  in  terms 
pven  an  exclusive  power  to  Congress,  or  the 
exercise  of  a  like  power  is  prohibited  to  the 
States,  or  there  is  a  direct  repugnancy  or  in- 
oompatibility  in  the  exercise  of  it  by  the 
States-"  And  also,  "In  all  other  cases  not  fall- 
ing within  the  classes  already  mentioned,  it 
■eema  unquestionable  that  the  States  retain 
concurrent  authority  with  Congress  not  only  on 
the  letter  and  spirit  of  the  eleventh  amendment 
of  the  Constitution,  but  upon  the  soundest 
[ninciplea  of  general  reasoning." 

3.  The  Tltal  question  in  this  cause  seemed  to 
him  to  be  this;  whether  the  State  of  Pennsyl- 
vania could  noi  punish  the  forcible  removal  of 
a  negro,  in  the  manner  and  for  the  purposes  set 
forth  in  this  special  verdict,  as  a  criminal  of- 
«09*]  fense.  when  such  removal  'was  made  in 
total  disregard  <rf  the  Act  of  Congress,  and  of 
her  own  Act  of  1S2S.  He  need  hardly  remind 
the  court  that  the  provisions  of  the  federal 
Constitution  under  consideration  prescribed  that 
fugitive  slaves  were  to  be  "delivered  up"  "on 
^Mm."  Both  the  acts  of  Congress  and  of  the 
Legislature  of  T^nnsylvania  directed  the  mode 
to  ba  pursued  in  making  claim  and  delivery. 
It  is  obvious  that  the  Constitution  contemplated 
two  acts— the  claim  by  the  master,  and  the  de- 
livery in  pursuance  of  it  of  the  State  where  the 
fugitive  was  found-  One  preceded  the  other; 
and  neither  could  be  available  to  restore  the 
■lave  to  his  master  alone.  Under  the  act  ot  Con- 
gress, be  might  "seise"  the  slave,  but  could 
not  remove  him  without  the  certificate  of  the 
judge  or  magistrate. 

Under  the  Act  of  182S,  the  ma^strate  may 
iiaue  bis  warrant  to  apprehend  the  furtive; 
but  the  Judge  alone  can  grant  the  eertiScate. 
Under  neither  can  the  master  remove  the  slave 
without  this  certificate.  It  is  his  only  legal 
warrant  of  removal,  and  it  is  a  sufficient  war- 
tant  throughout  the  whole  Union.  A  forcible 
removal  is  nowhere  authorized  or  countenanced ; 
on  the  contrary,  it  can  only  be  a  removal  under 
the  law,  and  according  to  the  law.  The  mas- 
ter, under  the  act  of  Congress,  may  "seiEe"  his 
slave,  but  only  for  the  purpose  of  taking  him 
bet»n  a  Judge.  He  Is  protected  In  making 
mueb  aofsnre;  but  the  moment  he  a>nuea  t\\\a  ^ 
ti^t.  UHt  !■  defianot  fd  U«.  imafTiaAtw  to 
f*«4 


remove  his  slave  without  a  eertiflcate,  ha  f«r- 
feits  the  protection  of  the  law  and  becosiea 
amenable  to  such  punishment  as  the  States  may 
prescribe. 

The  act  of  Congress  punishes  those  who  In- 
terfere with  the  righta  of  the  slaveholder,  but  la 
silent  as  to  the  rights  of  negroes  wron^idly 
seiEcd,  and  of  the  States  whose  territory  ii  en- 
tered by  persons,  under  pretext  of  right,  to  vio- 
late the  laws  and  canr  forcibly  away  those 
who  are  iivins  under  their  protection.  Theaa 
cases  are  clearly  left  to  the  guardianship  of  the 
States  themselves.  The  tenth  article  of  the 
amendments  to  the  Constitution  secures  this 
right,-  and  self-respect,  if  not  self-protectioa, 
demands  its  exercise.  It  haa  already  been  de- 
cided by  this  court  that  persons  who  violate  or 
disregard  the  provisions  of  an  act  of  Congress 
may  be  made  amenable  to  State  law.  Hoiuton 
V.  Moore.  S  Wheat.  1;  2  Hamilton's  Works, 
347.  This  is  not  on  the  principle  that  to  violate 
an  act  of  Congress  is  a  'crime  against  I*60t 
the  State;  but  that  the  olTense  denounced  hy 
the  laws  of  the  State  is  not  protected  bjr  the 
national  authority,  and  hence  may  be  puiusbed 

Prigg,  the  defendant  in  this  case,  first  sou^t 
the  aid  of  the  State  law  to  seiie  his  slave,  aad 
then,  in  contempt  of  both  its  mandatea  and 
those  of  the  act  of  Congress,  removed  the  fur- 
tive without  making  claim,  obtaining  certiH- 
catc,  or  doing  anything  to  procure  the  warrant 
of  the  law-  liiis  was  a  wanton  insult  to  the 
dignity  of  the  Stats  of  Pennsylvania ;  aad 
tended  directly  to  produce  riots,  disturbsnees, 
and  ill-blood  between  her  citisens  and  thoae  of 
the  State  of  Maryland.  Would  it  not  be  mon- 
strous to  hold  that  an  act  which  leads  to  such 
results,  which  offends  so  deeply  the  honest 
prejudices  of  large  portions  of  the  citizens  of  s 
State,  is  not,  or  may  not  be  punished  as  a  erime 
sgalnst  her  sovereignty  and  her  lawsT  If  such 
power  do  not  belong  to  tbe  States,  it  is  difll- 
cult  to  conceive  how  any  portion  of  their  police 
arrangements  may  not  at  any  time  be  annulled 
and  abrogated  by  the  general  government-  A 
more  absolute  annihilation  of  the  Slate  aovsi- 
eignties  than  this  would  be,  la  not  within  the 
stretch  of  human  power. 

It  is  a  familiar  principle  to  the  court,  that  oi 
the  ground  of  repugnancy  to  the  Constitutjia 
the  State  laws  may  be  void  in  part,  and  valid 
for  the  residue.  These  questions  are  extreme- 
ly delicate;  and  this  court  will  declare  lawi 
void  for  this  reason,  only  in  a  clear  case. 
Fletcher  v.  Peck,  B  Cranch,  87.  If  poa^ble, 
the  court  will  reconcile  them  with  the  Con- 
stitution; and  so  far  as  depends  on  their  pohcy 
or  justice,  leave  that  to  the  judgment  of  O* 
people  who  enact  and  must  obey  them.  Dis- 
missing from  consideration,  for  the  purposes  of 


slaves,  in  what  respect  does  the  Act  rf 
182S,  so  far  aa  relates  to  the  punishment  of 
those  who  are  guilty  of  kidnapping,  conflict 
with  the  Constitution  of  the  United  States  or 
with  an;  act  of  Congress  T  He  thought  h» 
might  challenge  the  utmost  lagcniilty  to  poiat 
out  such  conflict.  It  wna  etearly  tlie  exercssa 
of  a  rrcervcd  power.  It  only  punialied  thsas 
■flVo  vA  all  laws  on  this  auhject  at  nAiigbt.  aiA 
'\t)  \:hi^^  UKDXf^  <Uk  »««  ^  ^HAan^  th» 
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Pnos  T.  Tbc  Oi>infoinrKu.TB  or  PzinraTi.TuaA, 


right!  «f  tke  ilarc-holden  tn  tlii  reeorarj  of 

their   fugitives   than   all   the   State   Uwi    

udopted  had  done  or  could  do.  Such 
and  indiscreet  cfforta  to  regain  fugitive  slaves, 
u  tkii  defendant  made,  have  done  much  to 
604*]  'foment  the  spirit  of  opposition  to 
slavery  In  the  north;  and  If  persisted  in,  will 
awalcen  a  feeling  not  easily  subdued  or  con- 
trolled. Did  the  chivalrous  and  cansiderate 
slave  owners  of  the  south  come  themselvc 
pursuit  of  their  fugitive  slaves,  these  instances 
of  outrage  would  seldom,  if  ever,  happen;  but 


norant   and   regardless   of   law   and   courtesy. 


such  offenders  that  the  penal  enactment 
question  it  chiefly  aimed.  Can  It  be  possibli 
that  this  court  will  strike  down  the  ami  of 
State  authority,  thus  uplifted  to  maintain 
peace,  order,  and  the  resiwctful  observance  of 
the  law? 

The  fact  that  tbe  negro  thus  forcibly  and 
illegally  removed  is  «  stave,  is  wholly  immate- 
rial. It  is  admitted  by  the  other  side  that  leg' 
islation  under  the  Constitution  is  necessaij  to 
carry  the  provision  on  this  subject  of  fugitive 
slaves  into  effect.  If  so,  tbe  right  of  removal 
cannot  exist  independent  of  such  legislation. 
Although  the  slave  may  be  so  in  fact,  yet  he 
must  be  identified  and  certified  by  the  law  to  be 
such,  to  authorize  his  removal.  Until  this  is 
done,  no  presumption  of  slavery  arises.  True, 
it  will  ense,  ff  "seized"  on  "clum"  and  taken 
before  a  judge,  but  not  if  removed  without 
this  judicial  sanction.  Here  is  the  true  point 
of  the  case.  The  law  protecta  the  owner  or 
agent  until  he  proceeds  to  remove  tbe  slave  in 
defiance  of  its  prohibition.  The  instant  he 
does  this,  the  crime  is  committed;  the  penalty 
Is  incurred ;  the  violated  law  demands  its  victim. 
The  Constitution  evidently  eonteraplatea  tbe 
act  of  the  law,  and  not  the  act  of  the  party  in 
the  recovery  of  fugitive  slaves;  and  ne  who 
with  a  strong  hand  usurps  the  prerogative  of 
the  law  and  tramples  on  its  mandates,  baa  no 
right  to  complain  of  the  punishment  it  inflicts- 

The  special  verdict  in  this  ease  distinctly 
admits  tnat  the  act  of  the  defendant  is  neither 
sanctioned  nor  protected  by  either  the  act  of 
Congress  or  the  Legislature  of  Pennsylvania. 
It  waa  therefore  clear,  as  he  believed,  whatever 
might  be  the  opinion  of  tbe  court  upon  the 
broad  question  of  the  power  of  the  States  to 
pass  laws  directing  the  mode  of  delivering  up 
fugitive  slaves;  that  the  act  of  PeDueylvania, 
so  far  as  it  affected  this  case,  or  waa  involved 
in  its  determination,  was  not  repugnant  to  the 
SOB*]  Constitution,  'and  that  accordingly  the 
judgment  of  the  Supreme  Court  of  that  State 
must  be  affirmed. 

In  eonclusiou,  said  Ur.  Johnson,  tbe  court 
will  allow  me  to  say,  that  I  have  argued  this 
case  on  tbe  presumption  that  many  great  rules 
of  constitutional  interpretation  have  been 
aettled  by  its  decisions;  and  that  I  have  adopted 
and  applied  them  so  far  as  they  appeared  ap- 

Elicsble,  without  consuming  the  time  or  abus- 
ig  the  patience  of  the  court,  by  elaborate  in- 
qtdries  Into  their  justice  or  their  authority.  I 
liave  not  deemed  it  respectful  to  address  this 
court  as  if  I  were  delivering  a  eouna  of  eU- 
10  U  ed. 


mentary  lectures  In  a  law  academy.  I  know 
my  own  duty  and  the  character  of  this  court 
t(K>  well  to  engage  in  such  an  undertaking. 
I  feel  persuaded  that  my  deficiencies  will  be 
far  more  than  supplied  by  the  learning  and 
experience  of  your  honors.  I  have  aou^t  to 
confine  my  argument  strictly  to  the  case  before 
you,  and  I  hope  within  this  scope  no  points  of 
essential  interest  hsve  escaped  my  attention. 

I  trust  I  shall  be  pardoned  if  I  again  reiter- 
ate m^  conviction  that  the  construction  of  th* 
Constitution  for  which  I  have  contended  is  the 
true,  rational,  and  just  one.  Whatever  may 
be  tbe  opinion  of  others,  it  cannot  and  will  not 
be  plausibly  alleged  that  this  construction  vio- 
lates any  of  its  provisions  or  endangers  any 
power  vested  In  either  tbe  national  or  State 
governments.  It  offends  no  prejudices;  ft 
trenches  on  no  rights ;  it  sets  no  example  to  be 
hereafter  pleaded  in  justification  of  measures 
which  tend  to  augment  the  power  of  the  gener- 
al government,  and  to  strip  the  States  of  their 
proudest  attributes  of  sovereignty.  It  Unda 
each  in  its  proper  sphere;  it  invests  both  with 
all  requisite  and  proper  authority  to  perform 
the  functions  for  which  they  were  designed, 
and  It  devests  this  obligation  to  deliver  up 
fugitive  slaves,  which,  to  the  sensitive,  Is  hann 
and  odious,  of  almost  every  feature  of  painful 
repugnance  to  the  feelings. 

But  let  the  picture  be  reversed.  Deny  the 
right  of  the  States  to  legislate  on  this  subject 
for  the  preservation  of  their  own  peace  and 
the  protection  of  their  own  soil  from  insult  and 
aggression;  arrogate  exclusive  power  for  the 
general  government  to  order  and  direct  bOW 
and  by  whom  alleged  fugitive  slaves  are  to  Im 
restored  to  their  masters  or  hired  pursuers,  and 
you  arouse  a  spirit  of  diecord  and  reaistanoe 
that  will  ijpither  shrink  or  slumber  till  tha 
obligation  itself  be  cancelled,  or  tbe  Union 
which  creates  it  be  'dissolved.  I  do  not  [*I00 
say  this  in  menace — God  forbid  I  should;  but 
in  expostulating  warning  to  those  who,  by  de- 
manding too  much,  may  sacrifloe  even  that  to 
which  they  are  justly  entitled. 

The  various,  diversified,  and  almost  antafco- 
nistlcinterestsof  different  sections  of  ourUnira 
render  government  here  a  task  of  no  amaU 
caution,  forbearance,  and  responsibility.  Time 
and  experience  have  emphatically  taught  na 
that  there  is  but  one  mode  in  which  these  in- 
terests can  be  effectually  guarded  and  pro- 
moted; and  that  is  by  a  strict,  steady,  and  un- 
deviatin^  adherence  to  the  apirit  and  letter  of 
the   national    Constitution. 

The  events  of  every  day,  and  every  year, 
invest  the  Constitution  with  additional  claims 

I  our  veneration.      Its  advantages  seem  to 

ultiply  with  our  necessities,  and  to  spring  ont 
of  them.  It  would  not  be  difficult  tn  tha 
course  of  our  history  to  point  out  partleular 
instances,  In  which  different  quarters  of  tfa* 
Union  Influenced  by  adverse  interests,  have 
sought  to  apply  opposing  constructions  to  ths 
same  provisions,  on  assumed  general,  atrlct, 
or  latitudinarian  prtncipTes;  and  yet,  in  a  very 
brief  period  of  time,  constructions  of  other  pro- 
visions have  compelled  these  sectional  partiaa 
to  change  their  respective  ground,  and  to  re- 
pudiate what  they  nad  before  adopted.    These 


In  tba  «nd,  thftt  eoiutmetlon  h  tke  only  sound, 
Mtionttl,  aad  iftfe  on*  wUch  encroachcB  od  no 
{•vtUguIu-  fntemt,  uid  which  niaUlaa  all  »liln, 
with  evea-huided  jiutiea.  Let  the  south  and 
the  north  remember,  thjit  be  who  lives  by  the 
■word  to-da.T  may  die  by  the  sword  to-morrow. 
Then,  indeed,  may  we  read  the  Oonetltution  in 
tlie  hwiign  spirit  of  tbe  golden  rule,  to  do 
■Hjinto  others  m  we  would  that  they  ahould  do 


but  tbey  looked  into  futurity,  and  provided  for 
the  llberUea  of  agei  to  follow  them — constitn- 
ttonal  indemnities  which  must  then  have  been 
Mt«blished,  or  oever  eatabllabed  at  alL  The  day 
to  intrench  political  freedom  within  a  written 
eonstltution  was  tbe  day  when  the  freib  recol- 
ketion  of  the  TeTOlutionu;  contest  not  only 
tsugbt  Its  value,  but  the  duty  of  placing  it 
beyond  tlw  reaeh  of  invasion;  and  our  father*, 
eonsdons  of  this  truth,  performed  the  duty 
devolved  on  tbem,  in  a  manner  worthy  of  it« 
•Of*]  Ineatimable  importance.  The  most 
•keptical  mut  trace  the  finger  of  God  in  this 
work,  and  acknowledge  that  He  haa  saoeti- 
lled  it  in  the  eouneiU  of  His  Providence. 

It  Is  adapted  to  our  condition  In  every  stage 
of  our  national  advancement.  From  the  At- 
lantic to  the  Pacific  oeeani,  and  from  the  lakea 
to  tbe  borders  of  Uezico,  It  lias  stretched  forth 
it*  cherishing  arm  over  our  people,  and  diffused 
Ita  blesalngs  on  all  alike.  It  haa  "grown 
with  OUT  growth,  and  stren^hened  with  onr 
atrengtbi"  it  was  the  ewaddlug  clothes  of  our 
national  infancy;  it  is  tbe  coat-of-mail  that  en- 
velopes the  giant  llmbe  of  our  national  man- 
booo.  Changed  a*  is  our  condition,  modified 
as  may  seem  our  government  in  various  mat- 
tars  of  policy,  the  Constitution  of  our  fathers 
la  atlU  soUd  and  entire,  the  Onnatltntion  of 
their  descendants. 

If  we  would  preserve  it.  If  we  would  perpet- 
tlate  Its  benefits,  we  must,  in  its  interpretation, 
adhere  with  inflexible  tenacity  to  that  aplrit  of 
generous  and  enlightened  concession  in  which 
It  bad  its  origin,  which  now  and  forever  must 
be  its  breath  of  life.  It  ia  equally  endangered 
by  straining  ita  just  power*  too  far,  as  by  crip- 
^ii^  their  operation,  and  shrivelling  up  the 
vigorous  energies  which  alone  make  It  a  form 
of  government  capable  or  worthy  of  popular 
oonndenc*  and  support.  To  claim  for  it,  what 
Is  withheld — exclusive  authority  to  legislate  on 
tbe  delicate  subject  of  directing  the  delivery 
np  of  fugitive  slavea,  to  tbe  entire  exclusion  of 
State  Interposition — seems  to  me  tbe  rankeat 
usurpation.  In  resisting  this  doctrine,  I  verily 
believe  I  stand  here  more  a*  the  true  friend  of 
the  south,  than  those  who  honestly,  hut  erro- 
neously urge  it  upon  tbe  court.  In  the  name, 
then,  of  Pennaylvania,  in  tbe  name  of  all  the 
States— in  tbe  name  of  the  Union  iteelf— I  pro- 
tut  against  this  dangerous  encroachment  on 
8tat«  sovereignty  and  State  independence-  The 
long  and  Impatient  struggle  on  thia  question,  I 
trust  la  nearly  over.  The  decision  of  thia  eouit 
will  put  It  at  rest. 

Pennaylvania  will  he  the  fliat  to  aoquieaoa  In 
whatever  dedaion  may  be  pronounced;  and 
ieeply  and  anxionaly  as  she  desires  to  see  alt 
tba  n^ta  gumateed  to  her  by  U^*  national 


«■  UmB  Brntta.  Ma 

ConatituUon  ateadfastly  maltttalnel,  afco  n^ 
mita,  with  ■  confidence  that  knowa  *o  fea^ 
these  riebta,  which  are  equally  dear  to  every 
■sister  SUte  aa  they  are  to  ber,  to  the  [*«et 
judgment  of  thto  high  and  enlightened  tribumtl 

Mr.  Justleo  Story  delivarad  tha  opinloH  «f 
tbe  eourti 

Thia  1*  a  writ  of  error  to  the  Supreme  Court 
of  Pennsylvania,  brought  ooder  the  2Sth  aea- 
tlon  of  the  Judiciary  Act  of  1780  (ch.  SD),  for 
the  purpose  of  reviain^  the  Judgment  of  that 
court,  in  a  case  involving  the  construction  ol 
the  Constitution  and  laws  of  tbe  Uultod  Statea. 

The  facts  are  briefly  these:  The  plaintiff  in 
error  waa  indicted  in  the  Court  oI  Oyer  and 
Terminer  for  York  County,  for  bavii^  with 
force  and  violence,  taken  and  carried  away 
from  that  county  to  tbe  State  of  Uaryland,  • 
certain  negro  woman,  named  Margaret  llor- 
gan,  with  a  design  and  Intention  of  aelUng  and 
disposing  of,  and  keeping  ber  as  a  slave  or 
aervant  for  life,  contrary  to  a  statute  of  Penn- 
sylvania, pasaed  on  the  SSth  of  March,  183A. 
That  atatuto  in  the  first  seeUon,  in  aubatanc^ 

Srovides,  that  if  any  person  or  persona  shall 
rom  and  after  the  pasaing  of  tha  act,  by  foraa 
and  violence  take  and  carry  away,  or  canae  to 
be  taken  and  carried  avay,  and  shall  by  fraud 
or  false  pretense,  seduce,  or  cause  to  be  se- 
duced, or  shall  attempt  to  take,  carry  a      ~ 


bo   aoU,    I  .     _ 

causing  to  be  kept  and  detained,  sucb  negro  or 
mulatto  aa  a  slave  or  servant  for  life,  or  for 
any  term  wbataoever;  every  such  person  or 
persona,  his  or  their  aiders  or  abettora,  shall, 
on  conviction  thereof,  be  deemed  guilty  ^  a 
felony,  aJid  shall  forfeit  and  pay  a  sum  not 
less  than  five  hundred,  nor  more  than  one  tbon- 
sand  dollars;  and  moreover,  shall  he  aentcnced 
to  undergo  a  sovitude  for  any  term  or  terms 
of  years,  not  leas  than  aeven  years  nor  exceed- 
ing twenty-one  years;  and  shall  be  confined 
and  kept  to  hard  labor,  etc  There  ara  masy 
other  provisions  in  the  statute  which  ia  redted 
at  large  in  the  record,  but  to  which  it  ia  in  onr 
view  unnecessary  to  advert  tyon  the  present 
occaalon. 

Tbe  plaintiff  in  error  pleaded  not  gnilty  to 
the  Indictment;  and  at  the  trial  the  jury  found 
a  special  verdict,  which,  In  substance,  atatea, 
that  the  negro  woman,  Margaret  Morgan,  waa 
a  slave  for  life,  and  held  to  labor  and  service 
under  and  according  to  the  'laws  of  [*S«V 
Maryland,  to  a  certain  Margaret  Ashmore,  a 
dtlzen  of  Maryland;  that  the  slave  escaped  and 
fled  from  Maryland  into  Pennsylvania  in  1832; 
that  tha  plaintiff  in  error,  being  legally  consti- 
tuted the  agent  and  attorney  of  the  sajd  Marga- 
ret Aahmore,  In  183T,  caused  the  aald  negre 
woman  to  be  taken  and  apprehended  aa  a  fugi- 
tive from  labor  by  a  Stau  constable,  under  a 
warrant  from  a  I^nnsylvanla  magistrate;  that 
the  said  negro  woman  waa  thereupon  brou^t 
before  the  said  magistrate,  who  refused  to  take 
further  cognizance  of  tbe  case;  and  thereupoa 
the  plaintiff  in  error  did  remove,  take,  and 
carry   away    the   aald    negro    woman    and    her 

dldren  out  of  Penna,-' — ' 
and  did  deliver  tbe  salt 


IMt 


Pnsa  T.  Tkb  OovMoinnuaB  or  PmnsTLTAiru. 


dAdna  Into  Ika  nniodjr  tad  ponaMhMof  tba 

mM  HM-g&T«t  Aahinon.  Tb«  ■peeU)  nrdlet 
furtbar  find*,  that  om  of  Uw  oMIdren  wu  bom 
In  Penujlnnik,  mora  thui  k  Tear  mtUx  tba 
■aid  ne:!Ta  womaa  had  Hod  uid  Mixpcd  from 
UairUnd. 

Upon  tlila  ipMial  Ttrdlet,  the  Oonrt  of  Oror 
Mid  TermiBer  of  Yorlc  Oonntj  adjudged  that 
th*  plaintiff  In  error  wb«  gaillj  of  the  offense 
ehat^ed  in  the  indictment.  A  writ  of  erroi 
was  brought  from  that  Judgment  to  tiie  So- 
prt^iie  Coort  of  PeoiuflTania,  where  the  jud^ 
mant  wai,  pro  forma,  affirmed.  From  thu 
Utter  judgment,  the  preaent  writ  of  error  haa 
bMB  wwQght  to  thla  oourt. 

Before  proceeding  to  dlicuM  the  very  1m' 
portant  and  Interesting  queationa  inrolved  In 
thia  record,  H  ii  flt  to  laj,  that  the  eatiaa  haa 
bean  conducted  in  the  court  below,  and  iiae 
been  brou^t  here  bj  the  co-operation  and 
■auction,  both  of  the  State  of  MarfUnd  and 


auesUona  finally  disposed  of  b^  the  adjudin 
on  of  thIa  court;  so  that  the  agitations  on  th 
anbject  In  both  States,  which  have  had  a  tei 
deney  to  interrupt  the  harmonj'  between  them, 
may  suhaide,  ana  th*  eonfliet  of  opinion  be  put 
at  rest.  It  should  alao  be  added,  tnat  the  s^t- 


tbe  auBieet  of  fn^tiTi  davea;  and  that,  al' 
though  it  haa  failed  ta  produce  the  good  effects 
Intended  In  ita  practical  construction,  the  re- 
sult was  unforeseen  and  nndeaigned. 

1.  The  question  arising  in  the  case,  as  to  the 
■anstitutionality  of  the  statute  of  Pennsylvania, 
•  10*]  has  been  most  elaborately  argued  at  'the 
bar.  The  counsel  for  the  plaintiJT  &  error  have 
contended  that  the  statute  of  Penntylvanie  Is 
unconstitutional)  first,  because  Congress  has 
the  exclusive  power  of  legislation  upon  the 
subject  matter  under  the  Constitution  of  the 
United  SUtea,  and  under  the  Act  of  the  12th  of 
February,  1703  (eh.  Bl,  T),  which  was  paasod 
In  pniauance  thereof;  lectmd,  that  if  this 
power  ia  not  exclusive  in  Conneaa,  still  the 
conennmt  power  of  the  State  Legislatnrea  Is 
nupended  by  the  actual  exerdse  of  the  power 
by  Oongreae;  and  third,  that  If  not  sus- 
pended, still  the  statute  of  Pennsylvania,  In  all 
Its  prorisions  applicable  to  this  case,  is  in  direct 
eoUialon  with  tne  act  of  Congress,  and  there- 
fore is  unconstitutional  and  void.  The  eoun- 
sol  for  Pennsylvania  maintain  the  negatjve  of 
all  these  points. 

Few  questions  which  have  ever  come  before 
this  court  involve  more  delicate  and  important 
oonsi derations;  and  few  upon  which  the  public 
at  large  may  ha  presumed  to  feel  a  more  pro- 
found and  pervading  Interest.  We  have  ac- 
cordingly given  them  our  most  deliberate  ex- 
amination; and  It  has  become  my  duty  to  state 
the  result  t«  which  we  have  arrived,  and  the 
reasoning  by  which  It  ia  supported. 

Before,  however,  we  proceed  to  the  points 
mora  immediately  before  us.  It  may  be  well — 
In  order  to  clear  the  case  of  difficulty — to  say, 
that  In  the  exnositiou  of  this  part  of  the  Con- 
stitution, we  shall  limit  ourselves  to  those  con- 
siderations which  appropriately  end  exclusively 
belong  U>  It,  without  layini  down  any  rules  of 
10  lb  «<. 


InteTTratatlon  of  a  mora  general  natura.  U 
will,  Indeed,  probably  be  found,  when  wa 
look  to  the  character  of  the  Constitution  itself, 
the  objects  which  It  seeks  to  attain,  the  powen 
which  It  confen,  the  duties  which  it  enjidns, 
and  the  righU  which  it  secures  as  well  as  tha 


oppMdng 


intereats  and  opinions,  that  no  uniform 
interpretation  can  b«  applied  to  it,  whlen  may 
not  allow,  even  (f  it  oom  not  positively  de- 
mand, many  modiflcatlona  in  its  actual  apidl< 
cation  to  partlonlar  olauaes.  And,  perhaps,  tha 
safest  rule  of  interpretation  after  all  will  be 
found  to  be  to  look  to  the  natnn  and  objeeta 
of  the  particular  powera,  dntlea,  and  rights, 
with  all  the  lighta  and  atda  of  contemporary 
history;  and  to  give  to  the  words  of  each  Just 
aueh  operaUon  'and  force,  conslstsni  [*611 
with  their  legitimate  meaning,  as  may  fairly 
aaoure  and  attain  the  ends  proposed. 

There  are  two  clauses  in  the  Constitution 
upon  the  subject  of  fugitives  which  stand  In 
juxtaposition  with  each  other,  and  have  been 
thouglit  mutually  to  illustrate  each  other. 
Thev  are  both  contained  in  the  second  seetioa 
of  the  fourth  article,  and  are  in  the  following 
words:  "A  person  charged  in  any  State  with 
treason,  felony,  or  other  crime,  who  shall  flas 
from  justice,  and  be  found  In  another  State, 
shall,  on  demand  of  the  executive  authority  of 
the  State  from  which  he  Bed,  be  delivered  up, 
to  be  removed  to  the  State  having  jurisdiction 
of  the  crime." 

"Vo  person  held  to  service  or  labor  In  one 
State  under  the  laws  thereof,  escaping  Into 
another,  shall  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such 
service  or  labor;  but  shall  be  delivered  up, 
on  claim  of  the  party  to  whom  such  serrioa 
or  labor  may  be  due." 

The  last  clause  is  that,  the  true  interpretation 
whereof  Is  directly  In  judgment  before  us. 
Historically,  It  is  well  known  that  the  object 
of  this  clause  was  to  secure  to  the  dtiaens  of 
the  slaveholdlng  States  the  eomplete  right  and 
title  of  ownennip  in  their  slaves,  as  property, 
(n  every  Statr  in  the  Union  Into  wtuch  tbej 
might  eoeape  from  the  State  where  they  wera 
held  in  servitude.  The  full  recognition  of  thia 
right  and  title  was  indispensable  to  the  seenrlty 
of  this  species  of  prtnteity  in  alt  the  slavehold- 
ing  States;  and,  indeed,  was  so  vital  to  tho 
preservation  of  their  domestic  interests  and  In- 
stitutions, that  it  cannot  he  doubted  that  it 
constituted  a  fundamental  article,  without  the 
adoption  of  which  the  Union  could  not  have 
been  formed.  Its  true  desi^  was  to  guard 
against  the  doctrines  and  principles  prevalent 

in  the  non-alavcholding  States,  I- "-  - 

them    from   intermeddling   with,  o 


the  non-alavcholding  States,  by  preventing 
lem  from  intermeddling  with,  or  obetmcting, 
r  alMlIshlng  the  righta  of  the  owners  of  slaves. 


By  the  general  law  of  nations,  no  nation  la 
bound  to  recogniie  the  state  of  slavery,  as  t« 
foreign  slaves  found  within  its  territorial  do- 
minions, when  it  is  in  oppositloii  to  ita  own 
policy  uid  institutions,  in  favor  of  the  subieetf 
of  other  nations  where  slavery  Is  recognised. 
If  it  does  it,  it  is  aa  a  matter  of  comity,  and  not 
as  a  matter  of  International  right.  The  stats 
of  slavery  is  deemed  to  be  a  mere  municipal 
regulation,  founded  upon  and  limited  to  the 
range  of  tha  territorial  lawa.    Thia  waa  fua^ 


Ml*]  wingiihiil  1b  Someraet**  *«•••,  Ltrfft's 
Bv.  It  8.  a  11  State  TrUli  hy  Hug.  S40; 
&  C  »  Howell'a  State  Triala,  70;  which  waa 
ixidad  bafon  tha  Amarieaa  Revolution.  It 
!•  want  feat  from  tlui  coiuideration,  that  if  the 
Ooutitutlota  had  not  contained  thia  clause, 
eTarr  noa-elaveholdin^  State  In  the  Union 
wouM  have  been  at  liberty  te  have  declared 
frea  all  runana;  alavec  coming  within  ite  lim- 
lU,  and  to  have  given  them  entire  immunity 
and  protoction  againit  the  claima  of  their  maa- 
terat  a  eoune  which  would  have  created  the 
moat  Uttar  anlmoaitiei,  and  engendered  perpet- 
nal  itrife  between  the  different  SUt«a.  The 
elauM  waa,  therefore,  of  the  laat  importance  to 
tha  MfetT  and  Mcurity  of  the  aouthem  Stetea, 
and  conld  not  have  been  lurrendered  hj  them 


into  the  Conatitutioti  by  the  unanimous  eonaent 
of  the  framere  of  It;  a  proof  at  once  of  ite  in- 
tiinsie  and  practical  neceHity. 

How,  then,  are  we  to  interpret  the  language 
of  the  clause  t  The  true  answer  b,  in  such  a 
manner,  as,  coasiatently  with  the  words,  iball 
fullj  and  completely  uTectuate  the  whole  oh- 
Jaete  of  It  If  by  one  mode  of  interpretetion  the 
right  must  become  shadowy  and  unsubaUntuJ, 
Md  without  any  remedial  power  adequate  te 
tb«  end,  and  by  another  mode  it  will  attain  ite 
Just  end  and  aecure  ite  manifest  purpose.  It 
would  seem,  upon  principles  of  reasoning,  ab- 
solutely irresiatible,  that  the  latter  ought  te 
prevail.  No  court  of  justice  can  be  authorized 
ao  to  construe  any  clause  of  the  Constitutica  as 
to  defeat  its  obvious  ends,  when  another  eon- 
■truction,  equally  accordant  with  the  words 
and    eense    tnereof,    will    enforce    and    protect 

The  clause  manifestly  contemplate*  the  exist- 
ence of  a  positive,  unqualiflea  right  on  the 
part  of  the  owner  of  the  slave,  which  no  SUte 
Uw  or  regulation  can  in  any  way  qualify,  regu- 
late, control,  or  restrain.  The  slave  is  not  to  be 
discharged  from  service  or  labor,  in  conse- 
qoence  of  any  Stete  Uw  or  regulation.  Now, 
certainly,  without  indulging  In  any  nicety  of 
criticism  upon  words,  it  may  fairly  and  reason- 
ably be  said,  that  any  Stete  law  or  State  reg- 
ulation, which  interrupts,  limits,  delays,  or 
pottponea  the  right  of  the  owner  to  the  imme- 
diate possession  of  the  slave,  and  the  immediate 
command  of  his  service  and  labor,  operates 
pro  tento,  a  discharge  of  the  slave  therefrom. 
The  question  can  never  be,  how  much  the 
slave  II  discharged  from;  but  whether  be  is 
SIS'1  'dischai^ed  from  any,  by  the  natural  or 
necessary  operation  of  Stete  laws  or  Stete  regu- 
lations.  The  question  is  not  one  of  quantity   ~~ 


We  have  said,  that  the  clause  conteii 
Itive  and  unqualified  recognition  of  the  right  of 
tlia  owner  in  the  slave,  unaffected  by  any  Stete 
law  or  regulation  whatsoever,  because  there  is 
no  qualification  or  restriction  of  it  te  be  found 
therein;  and  we  have  no  right  to  insert  any 
whidi  Is  not  expressed  sind  cannot  be  fairly 
Implied.  Especially  are  we  estopoed  from  ao  do- 
ing when  the  clause  pute  the  right  to  the  serv- 
ice or  labor  upon  the  same  ground  and  to  the 
aame  extent  in  every  other  State  as  in  the  State 
from   wUcb  tlie  aUve  Mcsfed,  wid  in  wU«Vi 


ha  waa  held  to  tha  mwIm  m  kbor.  B 
this  be  so,  then  all  tha  InddenU  t«  that 
right  attach  also.  The  owner  must,  there- 
fore, have  the  right  to  seise  and  repossess  tlie 
slave,  which  the  local  laws  of  his  own  Stat* 
confer  upon  him  as  property;  and  we  all  know 
that  thia  right  of  seizure  and  recaption  is  nni- 
rersally  acknowledged  in  all  the  ilaveholdinf 
Stetea.  Indeed,  this  is  no  more  than  a  mere  aT 
flrmance  of  the  principles  of  the  common  law 
applicable  to  this  very  subject.  Mr.  Justice 
B|ackstoaa  (3  Bl.  Com.  4)  lays  it  down  aa  nn- 
queationable  doctrine.  "Recaption  or  reprisal 
(says  be)  la  another  species  of  remedy  by  the 
mere  act  of  the  party  injured.  This  happens 
when  any  ime  hath  deprived  another  of  his 
property  in  goods  or  chattels  personal,  or 
wrongfully  deteins  one's  wife,  child,  or  servant; 
In  wtueh  case  the  owner  of  the  goodi,  and  the 
husband,  parent,  or  master  may  lawfully  claim 
and  reteke  them,  wherever  be  happens  to  find 
them,  so  It  be  not  in  a  riotous  manner,  or  at- 
tended with  a  breach  of  the  peace."  Upon 
this  ground  we  have  not  the  slightest  hesltetioa 
in  holding  that,  under  and  in  virtue  of  the 
Constitution,  the  owner  of  a  slave  ia  clothed 
with  entire  authority,  in  every  State  in  the 
Union,  to  seise  and  recapture  his  slave,  when- 
ever he  can  do  it  without  any  breach  of  the 
peace  or  any  illegal  violence.  In  this  aense  and 
to  thia  extent  this  dauae  of  the  Constitution 
may  properly  be  said  to  execute  itself,  and  to 
require  no  aid  from  legislation.  State  or  na- 

But  the  clause  of  the  Constitution  doea  not 
stop  here;  nor,  indeed,  consistently  with  ite 
professed  objecte,  could  it  do  so.  Many 
*casea  must  arise  in  which,  if  the  [  *  ■  1 4 
remedy  of  the  owner  were  confined  to  the  mere 
right  of  seizure  and  reception,  be  would  be  utter- 
ly without  any  adequate  redress.  He  may  not 
be  able  to  lay  his  hands  upon  the  slave.  He  may 
not  be  able  to  enforce  his  righte  against  persona 
who  utber  secrete  or  conceal,  or  withhold  the 
slave.  He  may  be  restricted  by  local  legiila- 
tlon  as  to  the  mode  of  proofs  of  his  ownerships 
as  to  the  courte  In  which  he  shall  sue  and  as  te 
the  actions  which  he  may  bring,  or  the  process 
he  may  use  to  compel  the  delivery  of  the  slava 
Kay,  the  local  legislation  may  be  utterly  inad- 
equate to  furnish  the  appropriate. redreas  bj 
authorizliig  no  process  in  rem,  or  no  specifti 
mode  of  rcpossesalne  the  slave,  leaving  tbs 
owner,  at  best,  not  that  right  which  the  Ooa- 
etltution  desifcned  to  secure,  a  apeciflc  delivery 
and  repossession  of  the  slave,  but  a  mere  rem- 
edy in  damages;  and  that  perhapa  against  per- 
sons utterly  insolvent  or  worthless.  The  State 
legiatatlon  may  he  entirely  silent  on  the  whole 
subject,  and  ite  ordinary  remedial  process 
framed  with  different  views  and  objects;  sod 
this  may  be  innocently  as  well  as  designedly 
done,  since  every  Stete  Is  perfectly  competent, 
and  has  the  exclusive  rignt  to  preaerioe  thi 
remedies  in  Its  own  judicial  tribujials,  to  limit 
the  time  aa  well  as  Uie  mode  of  redress,  and  to 
deny  jurisdiction  over  cases  which  its  own  pol- 
icy and  its  own  institutions  either  prohilat  « 
discountenance. 

If,  therefore,  the  clause  of  the   Constitutica 

had  stopped  at  the  mere  recognition  of  the  right, 

without   providing  or  contemplating  any  means, 

b]  which  it  migU  be  sstebUabed  ajul  enforoej 

Votan  1«. 


Fma  T.  m  Onmoinruum  or  Pmrniffiiiu, 


te  fluM  wlwn  H  did  Dot  aneate  IImH,  H  b 

pUln  that  tt  would  bav*  beea,  in  »  great 
rarietj  of  cmm,  a  daln^To  and  amptj  annim- 
eUtlon.  II  it  did  not  coutamplata  any  action 
eltbei  through  State  or  national  legjtlation,  aa 
anxiliarlM  to  ita  more  poifect  aafoiwrnont  la 
tha  form  of  remod^,  or  of  protaetlon,  then,  aa 
thoTo  would  be  no  duty  m  elthor  to  aid  the 
rif^t,  it  wonld  be  left  to  the  mere  oomitj  of 
the  Statea  to  act  aa  thej  ahonld  pleaae,  and 
would  depend  for  lie  aeenritr  upon  the  ohan- 
^ng  conne  of  public  opinion,  the  mutation*  of 
poWIc       

And  thia  leada  ua  to  the  ooneideimtlon  of  tbe 
other  part  of  the  cUnee  which  i>i^co  »t  once 
a  guaranty  and  dutj.  It  lajai  "Bnt  he  (the 
alava)   eh^  be  delivered  np  on  claim  of  the 

•  15']  party  to  '-'■ '■ 

may  be  due."    * 

difficult.  If  not       . 

gunge  and  not  to  feel  that  it  oontemplated  aome 

fartoer  lemedial  redreaa  than  that  wUeh  n  '  * ' 

be  ajdmlnietered  at  the  baoda  of  the  owner 

•elf.  A  claim  ia  to  be  made.  What  to  a  elaimT 

It  ia,  in  a  jaat  Juridical  lenae,  a  demand  of 

aome  matter  aa  of  right  made  by  one  p 

Upon  another,  to  do  or  to  forbear  to  do 
act  ta  thing  aa  a  matter  of  duty.  A  mon 
ited,  but  at  the  eame  time  aa  equally  azpreeaive 
definition  wa*  given  by  Lord  Dyer,  aa  cited  In 
BtoweU   T.   Zouoh,   Plowdan,  S69;    and   It   to 

Zally  applieaUe  to  the  prMont  eaaa;  that 
m  to  a  challeng*  liT  «  man  of  the  propriety 
or  Dwnenhip  of  a  tun^  which  he  baa  not  In 


fusal  take*  place,  la  the  right  of  delivery  to  be 
enforced  T  upon  what  proofel  What  ahall  be 
the  evidence  of  a  rightful  recapUonoideliveryl 
When  and  under  what  dnMuiutancea  efaall  the 
poBieuloD  of  the  owner,  after  It  la  obtained,  be 
concluiiva  of  Ida  right,  so  aa  to  preclude  any 
further  inquiry  or  examination  into  it  by  local 
tribunal*  or  otlierwiae,  while  the  slave,  in  poe- 
eeHBion  of  the  owner,  to  in  traniltu  to  the  State 
from  which  he  fledt 

Tlieie,  and  many  other  qneatlona,  will  read- 
ily occur  upon  the  sllghteet  attention  to  the 
clauee;  and  it  ia  obrlou*  that  they  can  receive 
but  one  eatisfactory  anawer.  They  require  the 
aid  of  legielation  to  protect  the  rint,  to  enforce 
the  delivery,  and  to  eeeure  the  aubeeqnent  poe- 
ae*sion  of  the  alare.  If,  indeed,  the  Conautn- 
tion  guaranties  the  right,  and  If  It  reqairea  the 
deliverv  npmi  tbe  elalm  of  tbe  owner  (m  can- 
not well  be  doubted)  the  natural  Inference  eer- 
tunly  to,  that  the  national  government  to 
clothed  with  tbe  appropriata  autborl^  and 
function*  to  enforoe  It.  The  fundamental  prin- 
ciple, applicable  te  all  case*  of  thla  aort,  wmdd 
aeem  to  be  that  where  tbe  end  ie  required  the 
mean*  are  given,  and  where  tbe  du^  to  enjoined 
the  ability  to  perform  It  ie  contempUted  to 
eziet  on  the  part  of  the  functionariee  to  whom 
it  is  tntruBted.  The  dauee  i*  found  in  the 
national  Constitution  and  not  in  that  of  any 
State.  It  does  not  potntout  any  State  function, 
aries  or  any  State  action  to  carry  its  provislont 
Into  effect.  Tbe  States  cannot,  therefore,  be 
I*  I*,  ed. 


eompelled  to  nifnca  themj  and  It  [*glS 
might  wdl  be  deemed  an  uncmutitntloul  ex- 
eniUe  of  the  power  of  Intorpretation  to  Inafat 
that  tbe  Statea  are  bound  to  provide  meana  to 
eairy  toto  effeot  tbe  dntiee  of  the  national  gov- 
eniment,  newlwra  ddustad  or  latnwted  te 
them  by  the  OniaUtunoB.  Ob  the  eontraiy, 
tbe  natural,  If  sot  the  naeesaary  eonoluafam  to. 


•  national  government,  i 
itlve  provlnona  to  the  m 


throng  its  ownpr(9erdcMrtment*,iegi*totive, 
Judicial,  or  azeeiMT^  aa  the  caae  mav  require, 
to  carry  Into  elfeot  aU  the  rigbta  and  dntiee  fan- 
ution.  Tbaram 
deraltot   (Mo.  • 
Mpty  with  pei 
iar  force.    "A  li^t,"  aays  be,  ^mpUea  a  n 
and  whera  else  would  the  r       '~  * 


n  in  Biieb  cases  to  a 


edy. 


a  ri^t  0 


npon  It  by  tbe  OonatHution.  Tb*  ramark 
■.^ta^Bon,  in  The  r  '"      "' 

reatedy  I 
posited  than  where  It  to  departed  bf  the 
'   ~    u  the  context  si" 
United  SUtea. 

It  to  plain,  tbea,  that  where  a  elalm  to  made, 
Ij  tite  owner,  out  of  poMeetion.  for  the  deltr- 
•17  of  a  slave,  It  most  oe  made^tf  Btall,agaiHat 
■  personi  and  InasmnA  as  tbe  rl^ 
of  fToptiTtj  capaUe  of  bring  reeog- 
pioeeedingi  Mfore  a 
court  of  jnsHee,  between  partlee  edvene  to  laeh 
other,  it  eonstitntea,  in  tbe  atrlctest  sene«^  a 
ooatroversy  between  tbe  parties,  and  a  case 
"arlstaig  under  tbe  Oonstltntlon"  of  the  Unit- 
ed States,  within  the  exweee  delegation  of  Ju- 
dldal  power  given  by  that  instnuaoBt.  Oob- 
gross,  then,  may  call  that  poww  Into  aetfrlty 
for  Uia  very  purpose  of  gjnng  <if eet  to  that 
rl^t;  and  If  eo,  taen  it  may  pneoribe  tbe  mode 
and  extent  in  which  It  shall  be  uplled,  and 
how,  and  under  what  droumstaBcea  the  proeoed- 
ings  ehaJl  afford  a  complete  proteotibn  and 
guaraa^  to  the  rigU. 

Congrees  has  ta&en  thto  very  view  of  the 
power  and  dni;  of  the  national  govenmunt. 
As  early  as  the  year  17S1  tbe  attenUon  of  Gob- 
gresi  was  drawn  te  It  (aa  we  shall  hereafter 
more  fully  tee),  In  eonec 

tical  diStonlUei  arising  n „ , 

respecting  fugitives  from  JusUea  seoapiBg  into 
other  Statee.  The  result  of  tbelr  delibentloiu^ 
wae  the  paasacB  of  the  Aet  of  tbe  12th  of  Feb- 
ruary, 1798  (cL  «1,  7),  which,  after  havtog,  1b 
tbe  flret  and  eeeond  eeetions,  novided  for  the 
case  of  fogHlvee  from  jnstlee  by  b  dei 

be  mad*  M  tbe  delivery  throu^  the  • 

authority  ^  th*  State  where  they  are  found, 
•proceeds,  in  the  third  asetioB,  to  pro-  [*S1T 
vld^  that  when  a  pereon  beU  to  USor  or  serv- 
ice in  any  of  tbe  United  Statea  shall  eeeane 
Into  any  other  of  tbe  Statea  or  terrliiwles,  tl 


drenit  or  district  eoorts  o_  __, , 

redding  or  being  wltUa  tbe  Stat^  or  before 
any  magietimte  of  a  eonnty,  d^,  or  town  cor- 
porate, wberdn  enA  eetoure  or  arrest  ahall  be 
made;  and  vfoa  proof  to  the  latlsfaetloB  vi 
such  Judge  or  mngletrata,  dther  t^  oral  ovt- 
denee  or  affidavit,  etc.,  that  the  penea  so 
seized  or  arreeted,  doth,  under  tbe  tows  of  the 
State  or  territonr  from  whfch  he  or  she  Hed, 
owe  •ervice  iv  labor  to  the  pereon  elelniinghlm 
or  her,  it  shall  be  tlu  dntj  of  •inh  judge  or 


•IT 


BuPKKicx  Coun  or  tbe  Uritid  Statcb. 


■Ubglltrftta  to  glTe  »  eertifiote  thereof  to  lach 
dftlmknt,  hli  Agent  or  attoruej,  which  Bhall  b« 
■nffldcmt  murant  for  remoTing  the  said  fngl- 
Hm  from  l»bor  to  the  State  or  territory  from 
wUck  he  or  abe  fled.  The  fourth  tection  pro- 
vMea  K  peiMltT  aninit  say  penon  who  aWl 
knowinglr  tad  willingly  obitnict  or  hinder 
meli  elaimuit,  hia  agent,  or  attorney,  in  ao 
■riring  or  uresting  auoh  fugitive  from  labor, 
flr  r«MU«  roeh  fn^tln  from  the  clsimaat,  or 
Ua  agent,  or  attorney,  when  ao  arrested,  or  who 
■hall  harbor  or  conceal  such  fugitive  after 
sotlee  that  he  ia  aueh;  and  It  alao  eavea  to  the 
peiMD  claiming  *uch  labor  or  eerviee  hia  right 
af  action  for  or  on  account  of  auch  Injuriea. 

In  a  general  aenae,  this  act  may  be  truly  laid 
to  eover  tbe  wbtde  ground  of  tbe  Conatitutioa, 
both  ai  to  fngitivea  from  juatlce,  and  fngitive 
■laTca;  that  ia,  U  eovera  both  the  lubjecta  In  it* 
vaetmentat  not  beeauae  It  exhanaU  the  rem- 
•dlea  wbieh  may  be  applied  by  Oongreaa  to  en- 
fofM  the  rigfata,  if  the  proviiiona  of  the  act 
■ball  in  practice  be  found  not  to  attain  the  ob- 
ject of  tJie  Oonatitution;  but  beeauae  It  point* 
out  fully  all  the  model  of  attdning  those  ob- 
feeta,  wnleh  Oongreaa,  in  their  discretion,  have 
u  yet  deemed  expedient  or  proper  to  meet  the 
•xlgaietea  of  tke  Oonatitution.  If  this  be  ao, 
tten  it  would  aeem,  upon  jn«t  prineiplea  of 
wnstruetion,  that  the  l^alatlon  of  Congreaa, 
If  constitutional,  must  anpersede  all  State  leg- 
islation mou  the  same  aubiect;  and  try  neces- 
■ary  tanpUeatlon  prohiUt  it.  For,  If  Congress 
hare  a  constitutional  power  to  regulate  a  par- 
Ueolar  aubjectiand  tbey  do  actually  regulate  it 
In  a  given  manner,  and  in  a  certain  form,  it 
•  IB* J  cannot  *be  that  tbe  State  Legislatures 
have  a  ri^it  to  Interfere,  and,  aa  it  were,  by 
way  of  eomplement  to  the  legidation  of  Oon- 
grcu,  to  prescribe  additional  regulations,  and 
what  they  may  deem  auxiliary  provisions  for 
tbe  aame  puipoee.  In  aueh  a  case,  the  legisla- 
tion of  Ctongresa,  in  what  It  does  prescribe, 
manifestly  indicate*  that  it  does  not  intend  that 
there  shall  be  any  farther  luislation  to  act 
upon  tbe  subject  mattor.  lU  alienee  aa  to  what 
it  does  not  do  is  aa  azpreealve  of  what  Its  in- 
tention ia  aa  tbe  direct  provMona  made  hy  it. 
This  doctrine  waa  fully  ree^niied  by  this 
sourt  in  tbe  ease  of  Houston  v.  Moore,  fi  Wheat. 
EepL  1,  SI,  22,  where  it  waa  expressly  held 
that  where  Congress  have  exercised  a  power 
over  a  particular  subject  given  them  by  the 
Constitution,  It  ia  not  oompetont  for  State  leg- 
blation  to  add  to  tbe  proviaions  of  Congress 
upon  that  aubjeet;  for  that  the  will  of  Con- 
creas  upon  tbe  whole  anbjeet  Is  aa  clearly  eatab' 
fished  by  what  It  had  not  declared  as  by  whet 
It  has  expressed. 

But  it  has  been  aigued  that  the  act  of  Con- 


Seas  Is  nnconatitutional,  because  It  does  not 
II  within  the  scope  of  any  of  the  enumerated 
powen  of  l^islation  conflned  to  that  bodyj 
and  therefore  It  is  vtrfd.  Stripped  of  its  artl 
fldal  and  technical  structure,  tbe  argument 
comes  to  this,  that  although  ri^ts  are  exelu- 
•ivelT  secured  ij,  or  dutiea  are  exclusively  im- 
posed  upon,  tbe  national  government,  yet,  un- 
Ues  tbe  power  to  enforce  these  rights,  or  to 
execute  tttese  duties  can  be  found  among  the 
express  powers  of  legislation  enumerated  ir  " 
Constitution,  they  remain  without  any  m 
•f  giving  tbem  effect  by  any  act  of  Congress; 


and  they  must  operato  soM^  proprio  vltor^ 
however  defective  may  be  their  operatioii;  nay, 
even  although,  in  a  practical  sense,  they  may 
become  a  nullity  from  the  want  of  a  propea 
remedy  to  enforce  them,  or  to  provide  against 
their  violation.  If  this  be  the  true  iotorprela- 
tion  of  the  Constitution,  it  must,  in  a  great 
measure,  fall  to  attain  many  of  its  avowed  and 
positive  objects,  aa  a  secunty  of  rights,  and  a 
reeognitlon  of  dutiea.  Bneh  a  limited  conatrue- 
tion  of  the  Constitution  has  never  yet  beea 
adopted  as  correct,  either  in  theory  or  praetioa. 
No  one  has  ever  supposed  that  Congreaa  could, 
constitutionally,  by  its  legislation,  exercise  pow- 
ers, or  enact  laws  beyond  the  powers  delected 
to  It  by  the  Constitution.  But  it  baa,  on  varloaa 
oceasicna,  eiociBed  powers  which  were  nseei 
aai7  and  proper  as  means  to  carry  into  effect 
rignU  eipresaly  'given,  and  duties  ex-  [*■!• 
presaly  enj<dned  thereby.  The  end  bring  re- 
quired, it  has  been  deemed  a  just  and  iii  i  iisssij 
implication  that  the  mean*  to  accomplisb  it  are 
given  also;  or,  In  other  words,  that  tbe  power 
flows  aa  a  necessary  means  to  accomptisn  tba 

Thua,  for  example,  although  tba  Oonatitutiaa 
has  declared  that  representatives  eball  be  ba- 
portioned  among  the  Btotes  according  to  their 
respective  federal  numbera;  and,  for  this  pur- 
pose. It  haa  expressly  authorised  Congress,  by 
law,  to  provide  for  an  enumeration  of  the  popu- 
lation every  ten  years;  yet  the  powertoappor- 
tioo  representatives  after  this  enumeration  Is 
made  is  nowhere  found  among  the  express  pow- 
ers given  to  Congress,  but  it  haa  always  been 
acted  upon  as  Irreiiitibly  flowing  from  tbe  duty 
positively  enjoined  by  the  Constitution.  Treat- 
lea  made  between  the  United  Stotes  and  foreign 
powers,  often  contain  special  provisions,  whi^ 
do  not  execute  themselves,  but  require  the  in- 
terposition of  Congress  to  carry  them  Into  ef- 
fect, and  Congress  has  constantly,  in  such  cases, 
legislated  on  the  subject;  yet,  although  ihm 
power  is  given  to  the  executive,  with  the  con- 
sent of  the  Senate,  to  malce  treaties,  the  power 
ia  nowhere  In  positive  terms  conferred  npon 
Congress  to  make  laws  to  carry  tba  etipulations 
of  treaties  Into  effect.  It  has  been  suppoeed  to 
result  from  the  duty  of  the  national  government 
to  fuiai  aU  the  obligations  of  treaties.  The 
senators  and  representatives  in  Congress  are,  in 
all  cases,  except  treason,  felony,  and  breach  of 
the  peace,  exempted  from  arrest  during  their 
attendance  at  the  aessions  thereof,  and  in  going 
to  and  returning  from  the  same.  If  ay  not  Con- 
gress enforce  tbu  right  by  authoriring  a  writ  of 
habeas  corpus  to  free  them  from  an  illegtJ  airesit 
in  violation  of  this  clause  of  the  Constitution? 
If  it  may  not,  then  the  spedfle  remedy  to  en- 
force it  must  exclusively  aepend  upon  tbe  local 
legislation  of  the  States;  and  may  be  granted 
or  refused  according  to  tbeir  own  vatjiug 
policy,  or  pleasure.  The  Constitution  also  de- 
clares that  tbe  privilege  Ot  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless,  when  In 
cases  of  rebellion  or  In^slon,  the  public  safety 
may  require  ft.  No  express  power  Is  given  to 
Congress  to  secure  this  invaluable  right  In  tbe 
noD- enumerated  eases,,  or  to  suspend  tbe  writ 
In  cases  of  rebellion  or  Invasion.  And  yet  H 
would  be  difficult  to  say,  since  this  great  writ 
of  liberty  is  usually  provided  for  by  the  onS- 
nary  functions  of  legulatIoii,andcanbeeffecta- 
P«ter«  II. 


fBat  V.  tn  OoHHomrkAla*  «  tnaartWAXU. 


■10*]  allx  "ftovldad  tor  onlf  te  tUi  w*7, 
tb«t  it  OOght  ttot  to  b«  dvamed  bj  BMMM17 
Im^cmUmt  witUn  the  wop*  of  tba  UgiaUtin 
powar  of  OongroM. 

TbM*  «M«  en  pot  maeW  Inr  wa;  of  illns- 
tnUoi,  to  ihow  tut  tha  nuc  of  fait«rpnt*Uoii 
*— '■**^  npOD  mt  tiM  argnnmt,  U  qidta  too  nar- 
row to  provide  (or  the  ordlnur  azigeiMiea  of 
the  iMtioiul  ffOTcnunent,  in  oaiM  when  ri^ta 
M«  Intended  to  be  abaolutdT  aenmd,  and  du- 
tlM  are  poaltiTelj  enioiiMd  Iqr  Um  Ooniatltntlon. 

The  very  Act  of  17M,  now  mdar 
>  tba  I 


e  proofi  tl 
different  r 


rirtt  M  weU  u  tU  dtrtr  at  leglalaUt 
lottjeet  of  fogflivea  from  jnatiea,  and  fugitive 
alavea  waa  iritUn  the  aeope  of  the  eonttitn- 
tional  anthoritj  conferred  en  the  national  Leg- 
ialatnre.  In  raapeet  to  fusltlvea  from  jnatice, 
the  Oonatitntlon,  although  it  expreealj  pro- 
tfldea,  that  the  demand  ehall  be  made  ij  the 
exeeittive  airthoritr  of  the  State  from  which 
tha  fi^ltjve  baa  fled,  la  ailent  aa  to  tba  part^ 
npon  whom  the  demand  ia  to  be  made,  end  «a 
to  the  mode  In  which  it  ahall  be  made.  Thie 
Ter7  atlanee  oeeadoned  embamaamenta  tn  en- 
foreinf  the  right  and  duty  at  an  early  period 
after  the  adoption  of  the  Omatitution;  and 
ptodneed  a  bentatlon  on  the  part  of  the  exeeu- 
tlve  anthorlty  of  Virginia  to  delirer  np  a  fugi- 
tive from  jnatiee,  upon  the  demand  of  the  execu- 
tive of  Pennajrlvanu,  Is  the  year  17B1;  and  aa 
we  blatorieally  know  fnnnthenieaaagBofPreai- 


IdngtMi  I 
d,  it  waa 


paaeing  of  the  Aet  of  ITM,  whieh  daeignaUd 


raoofa  upon  and  in  which  it  ahonld  be  made, 
nom  that  time  down  to  tlie  preaent  hour  not 
a  doubt  baa  been  breathed  upon  Um  eonetitu* 
tionaUtf  of  this  part  of  tbe  aet;  and  ever;  ex- 


the  duty  are  dependent,  aa  to  their  mode  of 
execution,  aolely  on  the  act  of  Congreaa;  and 
but  for  that,  they  would  remain  a  nominal 
right  and  paa^ve  dntj,  tha  exeeutlm  of  whkh 
bting  intrnated  to  and  required  of  no  one  in 
particular,  all  mreone  might  be  at  liberty  to 
diaregard  It.  TU*  ven*  acquieacence,  under 
•neh  dnmrnetaDcea,  of  toe  hlgbeat  State  func- 
tlonariea,  la  a  mont  dedrive  proof  of  the  nnl- 
•11*1  verulity  of  the  opinion  that  the  *aet  ia 
founded  in  a  Juft  conetructioii  of  the  Oonetitu- 
tlon,  independent  of  the  raat  Influenea,  whieh 
it  migtit  to  have  aa  a  contemporaneoua  expoil- 
Uon  of  the  proviiiona  by  thoae  who  were  iti  im> 
mediate  framera,  or  intimately  oonnected  with 
Ita  adoption. 

The  aama  uniformity  of  aoqnieaeenca  in  tlie 
validity  of  the  Aet  of  1703,  upon  tbe  other  part 
of  tlie  Bubject  matter,  that  of  fugitive  alavee, 
haa  pinvailed  throu^ont  the  whole  Union  until 
a  comparatively  reoant  period.  Nay,  being 
from  fta  nature  asd  eharacter  more  readily  ana- 
eaptlbla  of  being  brought  Into  eontrover^  'd 
eourte  of  Jntttoe  than  tbe  former,  and  of  en- 
liating  in  opporition  to  It  the  fedinp,  and  it 
may  bo  tiie  prejudlcea  of  aoma  portiona  of  the 
aoB-alavahoIding  Stataa,  it  baa  natnrafo  beea 
IrvnAt  iBdar  a4}ndieattaa  is  aavand  Stataa  la 


tba  Union,  asd  naitienfaul^  in  Maaeaebwaatt^ 
New  York,  and  Pennaylvania;  and  on  all  tbeaa 
oecaalona  ita  validity  baa  been  affimed.  The 
caaea  dt«d  at  the  bar  of  Wrijdit  v.  Deacon,  f 
Serg.  It  Bawle,  62;  Qlen  t.  Hodgea,  ft  Johna. 
Rep.  ST;  Jack  v.  Martin,  12  Wend.  Bep. 
311l  8.  a  12  Wend.  Rep.  607;  and  Oomtb 
▼.  Griffin,  S  Pick.  Bm.  \l,  are  direetly  In 
p<dBt  So  far  aa  tba  jndgei  of  the  eourta  of  the 
United  Stateo  have  Iimb  called  npmi  to  enfOrea 
It,  and  to  grant  tha  oartifleate  reqnired  by  it,  it 
la  believed  that  it  haa  been  nnuormly  raoog- 
njaed  a*  a  liinding  and  valid  law,  and  aa  Im- 
poaing  a  eonatltnUonal  duty.  Under  aueh  d^ 
euniitanoea.  If  tha  qneation  were  one  of  doubt* 
ful  eonatraction,  eoch  long  aoquieacence  in  IL 
—  laitlona  of   it,  and 


Saation  to  be  coneidered  at  reat ;  nnleaa,  Indee^ 
e  Interpretation  of  tbe  Cmatitntion  ia  to  ba 
delivered  over  to  Interminalde  doubt  tbrongh- 
out  the  whole  proceea  of  lagialatlcm  and  of  aa> 
tional  operatimta.  Congreaa,  the  ezeontive  and 
the  judiciary,  hare,  upon  various  oecaalona,  actad 
upon  tUa  aa  a  eonnd  and  reaaonable  doctilneb 
^medally  did  tbia  oourt  in  tba  oaac*  of  Stuart 
r.  Laird,  1  Oaneh  Rep.  StW;  and  Uartin  v. 
Hunter,  1  Wheat.  Rep.  304;  and  la  Cohen  v.  Tha 
Oommonwaaltb  of  Virginia,  6  Wheat.  Rep.  Mt, 
r«ly  npon  contemporaaeona  ezpoutiona  of  the 
Conatitntlon,  and  long  aoquleooenea  in  It,  with 
great  eonfldenee,  la  the  diacuialon  of  qneatleaa 
of  a  highly  intweattng  and  important  nature. 

But  we  do  not  wiah  to  reat  our  preeent  opin- 
ion npon  the  ground  'either  of  oontem-  {'tSl 


practica 

admit  the  qneation  to  ba  of  a  doubtful  nature^ 
and  therefore  aa  properly  calling  for  the  aid  of 
aneh  oonaidentiona.  On  tbe  contrary,  onr 
judgment  would  ba  tha  aame  If  the  queetion 
were  entirely  new,  and  the  act  of  Oongraea  wei« 
of  reeeat  enactment.  We  hold  the  act  to  ba 
claariy  eonatitntional  in  all  Ita  leading  provi- 
riona,  and,  indeed,  with  tbe  exception  of  thai 
part  whieh  eonfara  authority  upon  State  magia- 
tratee,  to  ba  free  from  reaaonable  doubt  and 
difficulty  upon  tba  grounda  already  ataled.  Aa 
to  tbe  authority  ao  eonferred  njton  State  magia- 
tratee,  while  a  difference  of  opinion  haa  exUMd, 
and  may  exiet  atill  on  the  point,  in  different 
Staiea,  whether  State  magiatrate*  are  bound 
to  act  under  it,  none  ie  entertained  bv  thia  eomt, 
that  State  magiatratca  may,  if  the^  dioao% 
exerdee  that  authority,  nnleaa  prohiUtad  bj 
State  legialation. 

The  remaining  queetion  la,  whether  the  pow« 
ot  le^lation  upon  tble  subject  ia  exetuaiva  ia 
the  national  goremment,  or  eMmumt  in  the 
Statea,  unto  it  ia  axerelBed  by  Oongreaa.  In 
our  opinion  It  la  axeluaivai  and  we  ahaU  now 
proceed  briefly  to  atate  our  reaaona  for  that 
opinion.  The  doctrine  rtated  by  thia  oonit  la 
Bturgia  v.  Crowninahield,  4  Wheat  Rep.  ISS, 
1V3,  eoataiaa  the  true,  although  not  the  lola 
rule  or  eonaideration,  which  u  applle^l*  to 
thia  partleular  anbjeet.  "Wherever,"  aaU  Ur. 
Chief  Jnatioe  Harahal,  in  delivering  tbe  o^nioa 


require  that  It  ehonld  be  exerdaed  exdiMve^ 
by  Owutraii,  tba  aubieot  li  aa  eomplately  tak«i 


Sunmi  OoDU  ov  t 


•ad  tba  tma  objaeti  to  b*  atUioed  by  it,  are 
thw  M  ItnporUnt  to  b*  mlghal,  in  oonat ' 
tti  qucaHon  of  it*  ezdudTencM,  m  tlu 
ki  wUeh  it  te  graat«d. 

Li  the  flnt  puea.  It  ia  matwlal  to  aUXt  (vhftt 
haa  tnen  «irMul7  ImddaiitaUj  hinted  at)  that  the 
light  to  acln  and  ntakafngitlvoabTM.andthe 
dtttf  to  d«Uv(r  them  up,  {■  wbatover  Stat«  of 
til*  IMCB  tkav  may  Im  found,  and  of  eonrM 
tbo  «an«apoiidIng  power  of  OongrcMtoiuetlw 
appropriata  mean*  to  cnforea  tlia  ririit  and  dntj, 
dariT*  thair  whola  validity  and  ooligation  «x- 
dusivelj  from  the  Conatltntlon  of  Uu  United 
Statca,  and  are  tlwra,  for  the  flrat  time,  reeog- 
alMd  and  eatablUhed  In  that  paenliar  eharae- 
«1S*]  ter.  'Befora  the  adoption  of  the  Ooa- 
■titntion,  no  State  liad  any  power  whataoerar 
«v«r  tba  nibject,  except  wlthia  ita  own  tani- 
torlal  Umita,  and  eouM  not  bind  the  MTereigntj 
or  the  legldation  of  other  Statca.  Whenever 
tlw  right  waa  aeknowledged  or  the  du^  en- 
foraed  in  any  State,  it  waa  aa  a  matter  of  oom- 
Hy  and  favor,  and  not  aa  a  matter  of  etrict 
aunal,  poUtieal,  or  intemational  obligatioD  or 
dnty.  iJnder  the  Ooaatitntlon  It  ia  reeogniMd 
•a  an  abadnte,  poaitive  riAt  and  duty,  per- 
vading the  whole  Union  with  an  eqoal  and  ni- 
Ema  force,  uncontrolled  and  UHontroUalda 
State  aovereiguty  or  Stat*  l^ialation.  It  ia, 
nton,  in  a  juat  aenaa,  a  new  and  poaiti'- 


The  natural  inference  da- 
'  n  eertainlT  ia.  In 
'  n  (rf  power 


fagtalative  departnunt  of __.  „ 

■wnt,  to  which  it  owee  ita  origbi  and  eatabUsh- 
ment.  It  would  b«  a  atrange  anomaly,  and 
fOToed  conatruetion;  to  anppoae  that  the  nation- 
al government  meant  to  rdy  for  the  doe  fnliUl- 
nent  of  ita  own  proper  dutlea  and  the  rigbta, 
wUdi  it  intended  to  aeenre,  npon  State  l^aU- 
tion,  and  not  npon  that  of  the  Union.  A  for- 
tiori, it  would  Im  more  objectionable  to  anppoae 
tbat  a  power,  whkh  waa  to  be  the  lame  through- 
out  ii»  Unlm,  ahoold  be  conflded  to  State  aov- 
flnlgnt7,  whieh  eoold  not  rightfully  act  beyond 
tt*  own  territorial  Umita. 

In  the  next  ^aee,  the  nature  of  the  provlrion 
and  tha  obfeeta  to  be  attained  by  it  require  that 
it  ebould  be  controlled  bj  one  and  the  came 
will,  and  aet  uniformly  by  the  aame  ayatera  of 
regulationa  throu^iont  Ua  Union.  If,  then, 
tba  Statea  have  a  right,  in  tha  abaenee  of  legia- 
lation  by  Congreaa,  to  aet  upon  the  anbjeet, 
each  State  la  at  liberty  to  prcacribe  Juat  aueh 
ngiilati<ma  aa  anit  ita  own  policy,  local  con- 
venlenea,  and  local  feeling*.  The  legialatloo 
of  on*  State  may  not  only  be  dilTerent  from, 
bnt  ntterif  repugnant  to  and  incompatible  with 
that  of  another.  Tba  ttna,  and  mode,  and 
limitation  of  the  remedy,  the  proof*  of  the  title, 
and  a31  other  Inddenta  appHeaUa  thereto,  may 
be  prweribed  in  one  Stata  which  are  rejootod  or 
diaclalmed  In  another.  One  SUta  may  require 
Ua  ownw  to  aoa  in  one  nod*,  another  la  a  dlf- 
ttnat  node.  One  Stato  may  makeaatatnte  of 
Hmltatlona  aa  to  the  r*me4]',  in  ita  own  tribn- 
•t4*]  nala,  *hori  and  nmmary;  another  *niay 
prolong  the  period  aad  nt  ratriet  the  proof*. 


■  tfannD  SuniL  IMS 

Nay,  aoma  Statea  may  nttariyrafasetoaeti^aa 
tbaanbjeot  at  all;  and  other*  may  refnae  to  <»*a 
ita  eourt*  to  any  remedie*  in  ram,  becaoae  they 
would  interfere  with  their  own  domeatie  policy, 
in*titntIon*,  or  haUt*.  The  right,  therefom, 
would  nevw,  in  a  practical  aense,  be  the  eauM 


pnrpoaa, 

might  be  enforced  ii 


■  Statea,  retarded  or 
limited  in  other*,  and  denied  a*  compulaofT  !■ 
lany,  if  not  In  alL  Oonaequeneca  like  Uea* 
luat  have  bacn  fr i.^-.- 


aa  very  Ukely  to  o 
In  the  non-alaveholding  State*,  where  legiala- 
tion,  if  not  ailent  on  the  mibject,  and  panij 
voluntary,  could  aearoely  be  prcaumed  to  be 
favorable  to  tha  azerdBe  of  tha  rigfata  tit  the 

It  ia  acarealy  conceivable  that  the  Blavahald- 
ing  Statea  would  have  been  aatiafled  with  leav- 
ing to  the  legialation  of  the  nou-alaveholding 
Statea  a  power  of  regulation,  in  the  abawnee  of 
that  of  Oongreaa,  which  would  or  might  prac- 
tieally  amount  to  a  power  to  deatroy  the  nghta 
of  th*  owner.  If  the  argument,  therefore,  of  a 
concurrent  power  In  the  Statee  to  act  upon  tbe 
subject  matter  In  the  abaenee  of  luialatioa 
by  Congre**  be  well  founded;  then,  if  Congreaa 
cDted  at  all,  or  if  tiia  act  of  Oongreaa 


each  of  the  State*  to  regulate  the  whole  anhject 
at  It*  pleaanre,  and  to  dole  out  ita  own  remedial 
justice,  or  withhold  It  at  it*  pleasure  and  ac- 
cording to  Ita  own  view*  of  policy  and  expedi- 
ency. Surely  luch  a  state  of  thins*  never  could 
have  been  intended,  under  such  a  aolemn 
nty  of  Tight  and  duty.  On  tbe  other 
,  conatrue  Uie  right  of  legialati<m  aa  axcln- 
dva  ta  Congreaa,  and  every  evil  and  evoy 
danger  vanldea.  The  ri^t  and  the  duty  are 
then  eo-exteneive  and  uniform  in  rentedy  and 
<qteration  thron^out  the  whole  Union.  The 
owner  faaa  tha  same  aecurity,  and  the  ease  re- 
medial jnatice,  and  the  same  exMnpticm  from 
Stata  regulation  and  control,  through  bowevir 
many  State*  he  may  pas*  with  hi*  fogitive 
■     " '""    in  tranaitn,  to  hia  own 


EandfO 


pugnant  to  tboea  of  the  Stata  where  be  firat  ar- 
reated  the  fugitive.  Consequencee  like  theae 
ahow  that  *tbe  nature  and  objeeta  of  [*■>& 
"  i  noviaion  imperionaly  require  that,  to  make 
. .  effectual,  it  should  be  construed  to  be  ez- 
eJmive  of  State  authority.  We  adopt  the 
language  of  this  eourt  in  Bturgi*  v.  Oownin- 
shleld,  4  Wheat.  Rep.  193,  and  say  that  "it 
ha*  naver  been  supposed  that  the  concurrent 
power  of  leKislation  extended  to  every  poaajbl* 
case  In  whicL  ita  exercise  by  the  Statea  haa  not 
been  expressly  prohibited.  The  eonfnaion  of 
such  a  practice  would  be  endleaa."  And  we 
know  no  eaee  In  which  the  confusion  and 
public  Inconvenience  and  mischiefs  therccf 
could  be  mora  completely  exemplified  than  the 

I  reaaon*,  hot  by  na 
re  hold  the  power  of 
„       .     _    .  .    .        .,  it  to  be  exclueiv*  in 
Oopgrn*.     To   guard,    liowev*r,   against   any 


IMS 


Fbkw  t.  Tn  OoiaioinnALTM  or  PoriimffAJiu. 


posaiblc  mlanoiutnictiim  of  ottr  Tlewi,  ft  tt 
proper  to  stat«  that  we  Ara  bj  no  msMU  to  b« 
understood  In  any  muuier  whatuMver  to  doubt 
m  to  interfere  with  the  police  power  belonging 
to  the  Statei  in  virtue  of  their  genenJ  aorer- 
eisnt;.  Tha^t  police  power  eztenda  over  all 
•nbjecta  within  the  territorial  Hmlta  of  the 
Statea,  and  baa  nerer  been  conceded  to  the 
United  SUtea.  It  U  wholly  dUtinguiabable 
from  the  right  and  duty  aeeurad  by  the  pro- 
Tidon  now  under  consideration,  which  te  esdn- 
■iTeij  derived  from  and  secured  by  the  Oen- 
■titntion  of  the  United  States,  and  owe*  its 
whole  efBcBcy  thereto.  We  entertain  no  doubt 
whataoever  that  the  States,  in  rirtue  of  their 
general  police  power,  poeacM  full  jurisdiction 
to  arrest  and  reetraln  runaway  ilaTee,  and  re- 
move them  from  their  borders,  and  otherwise 


s  of  idlers,  vagabonds,  and  paupers.  The 
rights  of  the  awnen  of  fugitive  ilavea  are  in 
no  just  sense  interfered  with,  or  regulated  fay 
■iich  a  course;  and  in  many  caaea,  the  operations 
of  thia  police  power,  although  designed  gener- 
ally for  other  purposea,  for  the  protection,  safe- 
ty, and  peace  of  the  State,  m^  euentially 
promote  and  aid  the  Intereata  of  the  owners. 
I5ut  such  regulationB  can  never  be  permitted  to 
interfere  with  or  to  obstruct  the  just  ririita  of 
the  owner  to  reclaim  his  slaTe,  derived  from 
the  Constitution  of  the  United  Statea,  or  with 
the  remedies  prescribed  by  Congress  to  aid  and 
enforce  the  same. 

Upon  these  grounds,  we  are  of  opinion  that 
the  act  of  Fennsylvanla  upon  which  this  In- 
dictment is  founded,  is  unconstitutional  and 
•3**]  'void.  It  puiporta  to  punish  as  a  public 
offense  against  that  State,  the  very  act  of  seis- 


signed  to  justify  and  uphold.  The  spedal  ver- 
dict finds  this  fact,  and  the  State  courts  have 
rendered  judgment  against  the  plaintiff  in 
error  upon  that  verdict.  That  judgment  most, 
therefore,  be  reversed,  and  the  cause  remanded 
to  the  Supreme  Court  of  Fennsylvania,  with 
directions  to  carry  into  effect  the  Judgment  of 
this  court  rendered  upon  the  special  verdlot  in 
favor  of  the  plaintiff  in  error. 

Mi.  Chief  Justice  Taney. 

I  concur  in  the  opinion 
court,  that  the  law  of  I'ennsylvania  under 
which  the  plaintiff  in  error  was  indicted  is  un- 
constitutional and  void,  and  that  tlie  judgment 
against  him  must  be  reversed.  But  as  the 
ijuestions  before  us  arise  upon  the  construction 
of  the  Constitution  of  tlie  United  Statta,  and  as 
I  do  not  assent  to  all  the  principles  contained 
in  the  opinion  just  delivered,  it  is  proper  to 
state  the  points  on  which  I  ^ffer. 

I  agree  entirely  in  all  that  is  said  In  relation 
to  the  right  of  the  matter,  by  virtue  of  the 
third  clause  of  the  second  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States, 
to  arrest  his  fugitive  slave  in  any  State  whereiB 
he  may  And  him.  He  has  a  n^t,  peaceably, 
to  talce  possession  of  him  and  carry  him  away 


directly  or  indirectly  to  authorize  ■ 
anoe  or  ob«tructi<m  is  nuU  and  raid,  and  sffwds 
no  justification  to  the  individual  or  the  offlav 
of  the  State  who  acta  under  it.  This  right  of 
the  master  being  given  hy  the  Constltntum  of 
tbe  United  BUtea,  neither  Congress  nor  a  8Ut« 
legislature  can  by  any  law  or  regulation  im- 
pair it,  or  restrict  it. 

I  concur  also  in  all  that  is  contained  in  tlie 
opinion  eoneeming  the  power  of  Oongrass  to 
proteot  tlia  dttuns  of  the  slaveholding  States 
in  the  enjoyment  of  this  ri^tj  and  to  provids 
by  law  an  effectual  remedy  to  enforce  n,  ami 
to  inflict  penalties  upi»  thosa  who  shall  violate 
its  proTiuons;  and  no  State  is  authorised  to 
paaa  any  law  that  comes  in  conflict  In  any 


respect  « 
*rhe  i 


constitutional  exercise  of  this  powert   and 


every   State  law   which   nquires   I 
against  his  consent,  to  go  before  any  State  tri- 
bunal OT  officer  before  he  can  take  possessloB 


ably  removing  it  from  the  State,  is  unconstltn- 
tional  and  vmd. 

But,  as  I  understand  the  opinion  of  the  oourt, 
it  goes  further,  and  decidea  that  the  power  to 
proride  a  remedy  for  this  right  Is  vested  ex* 
clusivdy  in  Congress;  and  tlwt  all  laws  npoa 
the  subject  passed  by  a  State,  since  the  ad<9* 
tlon  of  the  Constitution  of  the  United  SUtMh 
are  nuU  and  void;  even  although  they  were  i»- 
tended,  In  good  faith,  to  protect  the  owner  la 
lerty,  and  d* 
s  act  of  Ooa- 

I  do  not  consider  this  question  as  necessarily 
Involved  In  the  case  before  us;  for  the  law  (A 
Pennsylvania  under  which  the  plaintiff  In 
error  was  prosecuted  Is  clearly  in  conflict  with 
the  Constitution  of  the  United  SUtoa,  as  wdl 
as  with  the  law  of  1793.  But  as  the  qtieation 
is  discussed  in  the  opinion  of  the  court,  and  as 
I  do  not  assent  either  to  the  doctrine  or  ths 
reasoning  by  which  it  is  mrintained,  I  proceed 
to  state  very  briefly  my  objeottona. 

The  oplnioa  of  the  court  tualntaina  that  thi 
power  over  this  subject  to  so  exclusively  vested 
In  Congress,  that  no  State,  rince  the  adoption 
of  the  Constitution  ean  paaa  any  law  in  reU- 
tion  to  It.  In  other  words,  according  to  tho 
opinion  just  delivered,  the  Stato  anthoritlas 
are  prohfldted  from  interfering  for  the  purpoao 
of  protecting  the  right  of  the  maater  and  aid- 
ing him  in  the  reeovary  of  his  property.  I 
thinlc  the  SUtes  are  not  prohlbitedi  and  that, 
on  the  contrary,  it  Is  enJMned  upon  them  as  a 

found  within  their  rem>ective  territories. 
The  language  used  ui  the  OonstltntloB  does 


..    enforce  thto  ri^t.  They  are  in  express 

terms  forbidden  to  make  any  rtgulation  that 
shall  impair  it.  But  there  the  prohibiUon  stopsi 
And  according  to  the  settled  rules  of  construc- 
tion for  sll  written  Instruments,  the  prohibitloB 
being  confined  to  laws  injurious  'to  [*<>S 
ths  ri^t,  the  power  to  fsaa  Uwa  tra  eus^A 


Supixiix  Covvt  or  tbb  Uirtm  Sutn. 


■ad  mfbree  It  la  naeeMulIy  linpli«d.  And  the 
«<nd«  of  the  krtiele  which  direct  that  th« 
fugitive    "ah^U    be    delivered    np" 


United  Statei,  uid  every  uUcle  uid  clauae  in  it, 
ta  a  iwxt  of  the  lav  of  every  State  lu  the  Union, 
and  la  the  paramount  law.  The  r^ght  of  the 
maater,  therefore,  to  leize  his  fugitive  alave,  ii 
the  law  of  each  State,  and  no  State  haa  the 
power  to  abrogate  or  alter  it.  And  why  may 
lot  a  State  protect  a  right  of  uroperty  acknowl- 
edged by  ita  own  paramount  lawT  Beaidea,  the 
lawB  of  the  different  Statea  in  all  other  caaes, 
eonatantly  protect  the  dtlzena  of  other  Statei 
In  their  lighta  of  property  when  It  ia  found 
within  thefr  reBpective  territorieai  and  no  one 
doubt*  thtit  power  to  do  so.  And  in  the  ab- 
•enee  of  any  ezpreaa  prohibition,  I  perceive  no 
reaaon  for  eataoliaiiing,  by  Implieauon,  a  dif- 
ferent rule  in  thia  inatance,  where,  1^  the 
national  compact,  tliia  right  of  property  la  rec- 
ognized BB  an  ezlating  ngbt  in  every  State  of 
the  Union. 

I  do  not  speak  of  slaves  whom  their  masters 
voluntarily  take  into  a  Qon-alaveholding  State. 
That  case  ia  not  before  ua.   I  apeak  of  the  caae 

Surlded  for  in  the  Oonstitution;  that  iatoaay, 
a  caae  of  a  fugitive  who  haa  eacaped  from 
the  aervlce  of  hia  owner,  and  who  Ms  taken 
refuge  and  is  found  in  another  State. 

Uoreorer,  the  clauae  of  the  OonatitutlDn  of 
which  we  are  apeaking,  does  not  purport  to  be 
a  distribution  of  the  rights  of  aoverelgnty  by 
which  certain  enumerated  powers  of  govern- 
Bent  and  Iceislation  are  exclusively  confided 
to  the  United  Btatea.  It  doei  not  deal  with 
that  aubject.  It  provides  merely  for  the  rights 
wF  individual  citliena  of  different  Statei,  and 
placea  them  under  the  protection  of  the  general 

Svernment;  In  order  more  effectually  to  guard 
em  from  invasion  by  the  States.  There  are 
other  elauaea  In  the  Constitution  in  which  oth«r 
IndlTldual  right*  are  provided  for  and  secured 
In  like  manner;  and  it  never  has  been  auggeated 
that  the  State*  could  not  uphold  and  maintain 
them,  twcauae  they  were  guarantied  by  the 
Oonatitution  of  the  United!  States.  On  the 
contrary,  H  haa  alwaya  been  held  to  be  the 
•■V*I  duty  *of  the  States  to  anforee  them; 
and  the  action  of  the  general  government  haa 
never  been  deemed  necessary  except  to  reaiat 
and  prevent  their  violation. 

Thus,  for  example,  the  Constitution  provides 
that  no  State  ahall  pass  any  law  impairing  the 
obligation  of  contracts.  Thia,  like  the  right  in 
queation,  ia  an  individual  right,  placed  under 
the  protection  of  the  general  government.  And 
in  cmer  to  secure  it.  Congress  have  paased  a 
law  authoricing  a  writ  of  error  to  the  Supreme 
Court,  whenever  the  right  thus  secured  to  the 
Individ'ial  is  drawn  in  queation,  and  denied  to 
him  in  a  State  court.  And  all  State  laws  im- 
pairing this  right  are  admitted  to  be  void.  Yet 
BO  one  haa  ever  doubted  that  a  State  may  paea 
laws  to  enforce  the  obligation  of  a  contract, 
and  may  give  to  the  individual  the  full  benefit 
of  the  right  so  guarantied  to  him  by  the  Con- 
atitution,  without  waiting  for  legisiaUon  on  tlie 
jpart  of  Congrem. 
I««4 


lation  t 
sideratiou  t 

Again.  The  Oonatitution  of  th«  Ultltad 
States  declares  that  the  cititeos  of  each  Stat* 
iluUi  be  entitled  to  all  the  privileges  and  immnni- 
tiea  of  citizens  in  the  aeveral  States.  And  al- 
though these  privilege*  and  immunltlea,  for 
greater  safety,  are  placed  under  the  guardian- 
ship of  the  general  government,  atill  the  Statea 
mav  by  their  iawa  and  in  their  tribunala  protect 
and  enforce  them.  They  have  not  only  tlH 
power,  but  it  ia  a  duty  enjoined  upon  them  bj 
thia  provision  in  the  Constitution. 

The  individual  right  now  in  queation  stands 
on  the  aame  grounds,  and  ia  given  by  similar 
words,  and  ought  to  be  governed  by  the  lanH 
principles.  The  obligation  to  protect  right*  of 
this  description  ia  imposed  upon  the  several 
Btates  as  a  duty  which  they  are  bound  to  per- 
form; and  the  prohibition  exlends  to  those  Iswi 
only   which  violate  the  right  intended   to  be 

I  cannot  understand  the  rule  of  constmetioa 


property  in  the  aeveral  States,  is  held  to  implj 
a  prohintion  to  the  Statea  to  pasa  any  Iawa  l« 
guard  and  protect  them. 

The  course  pursued  by  the  general  ^cm- 
ment  after  the  adoption  of  the  Conatitutton, 
confirms  my  opinion  aa  to  ita  true  conatruetioB. 

No  law  was  passed  by  Congrea*  to  give  a  rem- 
edy for  this  right,  'until  nearl;r  'our  ['tit 
year*  after  the  Conatitution  went  into  operation. 
Yet,  during  that  period  of  time,  the  master  was 
undoubtedly  entitled  to  take  poasesaion  of  Us 
property  wherever  be  might  find  It;  and  tbi 
protection  of  this  right  was  left  altogether  to 
the  State  authorities.  In  attempting  to  exerdat 
it,  he  waa  continually  liable  to  be  resisted  by 
superior  force;  or  the  fugitive  might  be  har- 
bored in  the  house  of  aome  one  who  would  re- 
fuse to  deliver  him.  And  If  a  Stata  could  not 
authorii*  ita  officeri,  upon  the  maater'*  applica- 
tion, to  corns  to  his  aliC  the  guaranty  eontainfd 
in  the  Constitution  was  of  very  little  praeticd 
value.  It  Is  true  he  might  have  aued  for  aamagia 
But  aa  he  would,  moat  commonly,  be  a  stranger 
in  the  place  where  the  fugitive  waa  found,  bs 
might  not  be  able  to  learn  even  the  names  of 
the  wrong  doera;   and  If  he  auceeeded  in  dia- 


of  a  suit,  proaecuted  at  a  diatance  from  b 
home,  and  to  sacrifice,  perhaps,  the  value  oi  ma 
property  in  endeavoringto obtain  compenaation. 


tfou  intended  to  guard  this  important  right;  not 
ia  this  the  kind  of  remedy  it  intended  to  giva 
The  delivery  of  the  property  itself — its  prompt 
and  immeiUate  delivery — is  plainly  required, 
and  was  intended  to  b«  secured. 

Indeed,  if  the  SUte  authoritle*  arc  abaolred 
from  all  obligation  to  protect  this  right,  and 
may  atand  by  and  aee  it  violated  without  an 
effort  to  defend  it,  the  Act  of  Congrea*  of  ITS) 
scarcely  deservea  the  name  of  a  remedy.  The 
State  officera  mentioned  in  the  law  are  not 
bound  to  execute  the  dutlea  Imposed  upon  then 
by  Congreea,  unless  they  choose  to  do  soi  or 
'  *mm^T.«^VAteib>t]at1jaw  at  tlu  State;  and 


tht  eut«  htgfaMmt  Iwa  Um  powar.  If  It  tUnka 
■rofWT,  to  prohibit  them.  Tka  Act  of  17B3, 
IkcrBfon,  miut  depcad  altogether  for  It*  axe- 


iugitive,  ftft«r  he  haa  leized  him,  before  a  judn 
of  the  Diatriet  or  Circuit  Court,  reudtug  in  ua 
State,  a>d  exhibit  hia  proofs,  and  procure  from 
the  hidfe  hia  certificate  of  ownerahip,  in  order 
to  oMaiB  the  protection  in  removing  hie  prop' 
eitT  which  thia  act  of  OoogreM  profeaaaa  t< 

Now,  in  numy  of  the  Btatea  there  ia  but  one 
V31*]  diatriet  judge,  and  '(tiere  are  only  iiint 
Statea  which  have  judges  of  the  Supreme  Court 


diataat  from  the  residence  of  either  of  theae 

tidgea;  and  would  certainty  be  removed  beyond 
la  reach  before  a  warrant  could  be  procured 
from  the  judge  to  arreit  him,  even  if  the  act  of 
Congreaa  authoriied  auch  a  warrant.  Bi 
doe*  not  authorize  the  judge  to  isiue  a  warrant 
to  arrest  the  fugitive;  but  evidently  relied  on 
the  State  authoritiei  to  protect  the  owner  in 
making  the  aeizure.  And  it  la  only  when  the 
fugitive  ie  arxeated  and  brought  tiefore  the  Judge 
that  he  ia  directed  to  take  the  proof  and  give 
the  eertifleate  of  owuerahip.  It  is  only  necea- 
■ary  to  atate  the  proviaions  of  thia  law  in  order 
to  Bhow  how  ineffectual  and  deluaive  la  tht 
remedy  provided  by  Congreaa,  if  State  author- 
ity ia  forbidden  to  come  to  ita  aid. 

But  it  is  manifeat  from  the  face  of  the  law 
that  an  effectual  remedy  waa  intended  to  be 
given  by  the  Act  of  1793.  It  never  deaigned 
to  compel  the  master  to  encounter  the  haizard 
and  eipenae  of  taking  the  fugitive  in  all  catea, 
to  the  diatant  residence  of  one  of  the  Judges  of 
the  court*  of  the  United  States;  tor  It  author- 
iied  him,  alao,  to  go  before  any  maoiatrato  of 
the  county,  city,  or  town  corporate  wherein  the 
•eiiuM  ahouM  be  made.  And  Congress  evi- 
dently anppoMd  that  it  had  provided  a  tribunal 
at  the  place  of  the  arrest,  c«pable  of  fumiahing 
the  niaator  with  the  aridence  of  ownership  to 
protect  him  more  effectually  from  unlawful  in- 
terruption. Bo  far  from  regarding  the  State 
authorities  as  prohibited  from  Interfering  In 
cases  of  this  description,  the  Congress  of  that 
day  must  have  counted  upon  thc^  eordial  co- 
operation. They  legialatcd  with  ezpreaa  refer- 
ence to  State  support.  And  it  will  be  remem- 
bered that  when  this  law  was  passed  the  govern- 
ment of  tbe  United  Statea  was  administered  by 
the  men  who  had  but  recoitly  taken  a  leading 
part  In  the  formation  of  the  Constitution. 
And  the  rellanee  obviously  placed  upon  State 
authority  for  the  purpose  of  executing  this  law 
provea  that  the  construction  now  given  to  the 
Constitution  by  the  court  had  not  entered  Into 
their  minds.  Certainly,  it  Is  not  the  construc- 
tion which  it  received  in  tbe  States  most  inter- 
•atod  In  its  faithful  execution.  Maryland,  for 
example,  which  is  substantially  one  of  the 
partiea  to  thia  ease,  haa  continually  paaaed  laws, 
ever  since  the  adoption  of  the  Constitution  of 
«Sa>]  tbe  United  SUtes,  for  the  amat  *af  fu- 
gitlva  alavea  from  other  State*  aa  well  as  faer 
own.  Her  offlcen  are  by  law  required  to  arrest 
them  when  found  within  her  tarrit<n^;  and 
her  magistrate*  are  required  to  commit  thera 
to  tha  publio  priaon,  in  otder  to  keep  tham 
10  I..  wL 


aafely  vntH  the  maatar  haa  an  opportiml^  af 
rodalmlng  them.  And  If  tha  owner  ia  nol 
known,  measure*  an  directed  to  be  taken  by 
advertisement  to  apprize  him  of  the  anest:  aal 
if  Imown,  personal  notio*  to  be  given.  And  ■> 
fugitives  from  the  more  southern  Statsa,  whi> 


have  beoi  almost  daily  in  the  couna  of  axa- 
eution  in  some  part  of  the  State.  But  If  tka 
States  are  forbidden  to  legislate  on  thia  subjeet, 
and  the  power  ia  exclusively  in  Congreaa,  thea 
these  State  laws  are  unconstitutional  and  void; 
and  tbe  fugitive  can  only  be  arrested  aooordlnf 
to  the  provisions  of  the  act  of  Congreaa.  By 
that  law  the  power  to  aeite  ia  given  to  no  one 
but  the  owner,  his  agent,  or  attorney.  And  if 
the  officers  of  the  State  are  not  Justified  fai  act- 
ing under  the  State  laws,  and  cannot  arrest  tha 
fugitive,  and  detain  him  In  prison  without 
having  first  received  an  authority  from  the 
owner,  tbe  territory  of  tbe  State  must  soon  be- 
come an  open  pathway  for  the  fugitives  escap- 
ing from  other  State*.  For  they  are  often  In 
the  act  of  passing  through  it  by  the  time  that 
the  owner  first  discovers  that  they  have  ab- 
sconded; and  in  almost  every  Instance  thar 
would  be  beyond  Ita  borden  (if  they  wera  al- 
lowed to  pass  through  without  iutarruption}  be- 
fore the  master  woi2d  be  able  to  leara  tha  road 
they  had  taken. 

that  my  brethren  of  the  majority 
thea  -    -    .    .- 


do  not  contemplate  these  consequences,  and  do 
not  suppose  that  the  opinion  they  have  givoa 
will  lead  to  them.  And  it  seems  to  be  anppoaad 
that  laws  nearly  similar  to  those  I  have  mcm- 
tioned  might  be  paaaed  by  tbe  Stata  In  tbe  exer- 
cise of  har  powers  over  her  internal  police,  and 
h^  virtue  of  her  right  to  r ' *■—  '"- 


a  from  her  ter- 


are  dangerous  to  her  peace  and  tranqnillltT. 
But  it  would  be  difficult,  perhaps,  to  bring  all 
the  laws  I  have  mentioned  within  the  legitimate 
scope  of  the  internal  powers  of  police.  Tlia 
fugitive   is   not  always  arreatcd   in  ordor  to 

Srevent  a  dangerous  or  evil-dlapoaad  peraoi 
rom  remaining  in  her  territory.  Ha  la  lumaelf 
moat  commonly  anxiotis  to  ascapa  'from  [*fSS 
it;  and  it  often  han>ena  that  he  la  aeiied  near 
the  bordera  of  the  Stata  when  be  la  endeavor- 


He  may  sometimes  be  found  traveling  peaeaaUj 
along  the  public  highway  on  his  road  to  an- 
other State,  in  company  with  and  under  tbe 
protection  of  a  white  man  who  la  abetting  bia 
escape.  And  it  could  hardly  be  maintained 
that  the  arrest  and  confinement  of  the  fngltiTa 
In  the  public  prison,  under  such  clreumatanoaa, 
until  he  could  be  delWerad  to  his  owner,  was 
neceaaary  for  the  Internal  peace  of  the  Stat*) 
and  therefore  a  JuaUfiaUe  exerdsa  of  Its  pow«a 

It  has  not  heretofore  been  supposed  neoMaair, 
In  order  to  justify  theae  laws,  to  refer  them  ta 
such  questionable  powers  of  Internal  and  local 
police.      They   were   believed   to   stand   upon 

■  and  firmer  grounds.      They  were  pasaad. 

with  reference  merely  to  the  safety  and 
protection  of  the  Stata  Itself,  but  In  order  to 
secure  tha  delivery  of  the  fugitive  slave  to  Ua 
lawful  owner.    Thay  wera  paaaed  br  the  BUto 
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Sonui  Covn  or  txi  Dhiib)  StAtn. 


ta  tha  MrfanunM  of  «  dnt^  btllarvd  to  b« 
walciutd  ttpoa  H  to  the  Canftttnttan  of  the 
UaitodaulM. 

It  U  tnie  that  Hujiud,  «a  well  m  ererj 
Othir  eUreholding  St^te,  bu  a  deep  intenat  in 
tho  («itiUtd  ««mtloD  of  the  elauae  in  queation. 
Bnt  the  obUgatton  of  the  eompact  U  not  con- 
ftMd  to  them.  It  la  eqiwl^  Unding  upon  the 
(tith  ^  <nret7  State  in  the  Union,  and  baa  here- 
tofore. In  my  Judgment,  been  Juatly  regarded 
H  obligatory  npon  all. 

I  diuent,  therefore,  upon  tbeee  groimdB,  from 
that  part  of  the  opinion  of  the  court  which  de- 
afea  the  obligation  and  the  right  of  the  State 
anthoritiee  to  protect  the  master,  when  he  <■ 
«ideaToring  to  leiie  a  fugitive  from  big  service, 
fal  pnranance  of  the  right  given  to  him  by  the 
Oonatitution  of  the  United  States:  provided 
the  State  law  ie  not  In  conflict  with  the  remedy 
provided  by  OongreM. 

Hr.  Juatice  Thompeen; 

I  concur  In  the  Judgment  gl»en  by  the  court 
In  this  case.  But  not  being  able  to  yield  my 
aeaent  to  all  the  doctrinea  embraced  in  the  opin- 
ion, I  win  very  briefly  state  the  grounds  on 


npon  wbicb  the  present  question  arises  is  ai 
ImIowsi  "So  person  held  to  service  or  labor  Ii 
one  8tat«,  under  the  laws  thereof,  escaping 
into  another,  slwU  in  consequence  of  any  law 


eUm  of  the  pwty  to  whom  such  service  or 
labor  may  be  due.  Art.  4,  sec  2.  We  know, 
hlatoricaUy,  that  this  proridon  was  the  result 
of  a  compromise  between  the  slavehoUing  and 
Bon-alaveholdlng  States;  and  it  le  the  Tndls- 
pensable  duty  of  all  to  carry  it  faithfully  Into 
azacution  aeeording  to  Its  raal  object  and  in- 
tontiim. 

Thla  proTlBion  naturally  divides  Itaelf  into 
two  dlalliwt  eonsiderationa.  lint,  the  right 
ftlBrmali  and  second,  the  mode  and  manner 
(■  wUch  that  right  la  to  be  aaserted  and  carried 
into  execution. 

The  fi^t  i»  secured  by  the  Constitution,  and 

Suirea  no  law  to  fortify  or  strengthen  It.  It 
rma,  la  the  most  tmequivocal  manner,  the 
right  of  tha  master  to  the  asTrice  of  bis  slave, 
■leeordlBg  to  tlia  lawa  of  the  State  under  which 
ha  Is  so  held.  And  It  prohlbiU  the  States  from 
diacharging  the  elava  from  snob  serrice  by  any 
law  or  r^pilation  therein. 

The  seoDBd  branch  of  tha  provision,  In  my 
Indgment,  requires  legislative  regulations  point- 
Ing  out  tha  mode  and  manner  in  whion  the 
rlsit  is  to  be  asserted.  It  contemplates  the 
duivery  of  the  person  <rf  the  slave  to  the  owner, 
aad  does  not  leave  the  owner  to  Us  ordinary 
ramed^  at  law  to  recover  damages  on  a  refusal 


of  onr  eountiT,  are  calculated  to  ezdte  feel- 
ings which,  if  not  restrained  by  law,  might 
laad  to  riots  and  breaches  of  the  peace.  This 
legiBlation,  I  think,  belongs  more  appropriately 
to  Cangreaa  than  to  the  States,  for  the  purpose 
of  brnving  the  regulation  uniform  Vhiougnout 
the  UaitM  Statei,  u  tho  truuportation  ot  th«' 


•lave  may  be  through  several  Btatea;  bnt  thara 
is  nothing  in  the  subject  matter  that  rendsn 
Stats  le^ilation  unfit.  It  is  no  obJectloB  ta 
the  right  of  the  States  to  pass  laws  on  tha  sub- 
ject, that  there  is  no  power  anywhere  pvaa  to 
compel  them  to  do  it.  Neither  is  there  to  eom- 
pel  Congress  to  pass  any  law  'on  the  [*C3t 
subject.  The  legislation  must  be  voluntary  in 
both,  and  governed  by  a  aense  of  duty.  Bat 
I  cannot  concur  in  that  part  of  the  opinion  of 
the  court  which  asserts  that  the  power  of  legis- 
lation by  Congress  is  exclusive;  and  that  no 
State  can  pass  any  law  to  carry  into  effect  the 
constitutional  provision  on  this  subjeet,  although 
Congress  had  passed  no  law  in  relation  to  it 
Congress,  by  the  Act  of  179S,  baa  legislated  on 
the  subject;  and  any  State  law  in  oonfliet  with 
that  would  be  void,  according  to  tha  provisions 
of  the  Constitution  which  declares  that  the 
laws  of  the  United  BUtes,  which  shall  be  mads 
in  pursuance  of  the  Constitution,  shall  be  ths 
supreme  law  of  the  land,  anything  In  tha  laws 
of  any  State  to  the  contrary  notwithstanding. 
This  provision  meets  the  case  of  a  oonfliet  b^ 
tween  congressioaai  and  State  legialatioa;  aad 
implies  that  such  cases  may  axist,  growing  out 
of  the  concurrent  powera  of  tha  two  govern- 
ments. The  provisioD  in  the  Oonatitution  under 
consideration  is  one  under  wbicb  auch  eonfliet- 
tng  legislation  may  arise,  and  harmony  is  pro- 
duced by  making  the  State  law  yield  to  that  of 
the  United  SUtw.    But  to  assert  that  the  States 


cannot  legislate  (m  the  subject  at  »I1,  In  Um 
absence  of  all  legisIaUon  by  Congreas,  Is,  in  my 
judgment,    not    warraDted   by    any    fair   ana 


reasonable  construction  of  the  provision.  Then 
ia  certainly  nothing  In  the  terms  used  in  this 
article,  or  in  the  nature  of  the  power  to  sur- 
render the  slave,  that  makes  le^slation  by 
Congress  exclusive.  And  if,  aa  seems  to  be 
admitted,  legislation  la  necessary  to  carry  Into 
effect  the  object  of  the  Constitution,  what  be- 
comes of  the  right  where  there  is  no  law  on  ths 
subject  T  Should  Congress  repeal  the  law  of 
1TS3,  and  pass  no  other  law  on  the  subjeet,  I 
can  entertain  no  doubt  that  State  legislation, 
for  the  purpose  of  restoring  the  slave  to  his 
nuwter,  and  faithfully  to  carry  into  execution 
the  prorisSon  of  the  Constitution,  would  be 
valid.  I  can  see  nothing  in  the  prorlalon  Itadt, 
or  discover  any  principle  of  aouud  public  policy 
npon  which  such  a  law  would  be  declared  un- 
constitutional and  void.  The  conatitntion  pro- 
teeta  the  master  in  the  right  to  tba  poasesston 
and  service  of  hie  stave,  and  of  eourao  mains 
void  all  State  legislation  Impairing  that  right; 
but  does  not  make  void  State  Kgialatton  ia 
afflrmauee  of  the  right.  I  forbear  enlu-ging 
upon  thla  question,  but  have  barely  stated  the 
genera]  grounds  upon  which  my  opinion  rests; 
and  principally  to  guard  against  the  conelasion 
that,  *hj  my  silence,  I  assent  to  the  [*e>< 
doctrine  that  all  le«isIattoB  on  this  subjeet  Is 
vested  exclusively  in  Congress;  smd  that  sH 
State  legislation,  in  the  absence  of  any  law  i4 
Congress,  ia  unconstitutional  and  Tofd. 

Hr.  Justice  Baldwin. 

Concurred  with  the  eourt  In  reverning  tbs 
judj^ment  of  the  Supreme  Court  of  Pennsri- 
vania,  on  the  ground  that  the  act  of  tho  Laps- 
lature  was  unconstitutional;  inaamuch  as  tlw 
AKi«t^  tA  ^^  ^«tw&  Tsmovad  waa  •dmitU^ 


Pmo  r.  Tei  CDioii»iWKii.Ta  or  PtHxinrAxlL 


tti  Ttmonii  oonM  not  bs  kidnapping.  Bat  Im' 
AaNnted  from  tht  prindplea  laid  down  bj  the 
•oiui  aa  tlie  groimdi  of  tuir  opfnios. 

Ifr.  JnrttM  WayM. 

I  oonour  altogather  tn  the  opinion  of  the 
MHirt,  aa  it  baa  been  ciren  }ij  my  brother  Storj. 
In  that  ODlnion  it  la  dadded: 

1.  Tltat  uw  proTiaion  in  tlia  aaeond  aaetion 
of  the  fourth  vtlele  of  tlie  ConatHntlon,  rela- 
tive to  fogitivea  from  lerriee  or  labor,  Mnifen 
upon  the  owner  of  a  fugitive  clave  the  right, 
bj  biroeelf  or  hii  agent,  to  aaiia  and  arnet, 
without  oommitting  a  breach  of  the  peace,  hi* 
fugitive  elave,  aa  propertj.  In  any  State  of  the 
Dnion;  and  that  no  State  law  is  eonatltutional 
wUeh  interferea  with  ndi  right. 

2.  That  the  Moriaion  Ruthorizea  and  requlrea 
lesialation  by  Oongreaa  to  guard  that  rignt  of 
eetsure  and  arreit  agiUnat  all  State  and  other 
interference,  to  make  the  deliven  of  fugitive 
elavae  mors  effectual  when  the  claimi  of  owners 
are  contested ;  and  to  inaure  to  ovmere  the  nn- 
moleited  transportation  of  fugitive  elavee, 
through  any  of  the  Statea,  to  the  State  fiom 
which  they  may  have  fled. 

S.  That  the  I^tlatlon  by  Omgreia  upon 
the  provieiim,  aa  ue  eupreme  law  ^  the  land, 
exeludea  all  State  legteUtion  upon  the  aame 
aubjeet:  and  that  no  State  can  pus  any  law  or 
legulatloo,  or  iaterpoae  euch  aa  may  have  been 
a  law  or  rMnlatian  when  the  Conatitutkm  of 
the  United  Statea  waa  raUfied,  to  nperadd  to, 


to  tke  partiee  to  whom  thalr  Mrviee  o 

due. 

«1T*]     *4.  That  the  power  of  delation  by 

Congren  upon  the  proviiion  !■  ezcJuaive;  and 

that  no  StAte  can  mm  any  law  aa  a  remedy 

upon  the  aubjeet,  whether  Oongreaa  had  or  had 

not  l^elated  upon  it. 

S.  That  the  Act  of  Congreae  of  the  lEth 
Felvuaij,  17S2,  entitled  "In  Act  reapecting 
fogtUvea  from  Jnatlee,  and  paraona  eacaping 
from  the  aervlce  of  tbdr  maaters,"  givea  a 
remedy,  but  doca  not  exhaust  the  remediea 
wUoh  Oongreaa  may  le^late  upon  the  fub- 


tended  to  interfere  in  any  way,  nor  do  they 
interfere  in  any  manner  with  ue  police  power 
In  the  Statea  to  arreat  and  imprison  fugitive 
■lavee,  to  guard  againat  tlwir  misconduct  and 
depredations,  or  to  punish  them  for  offenaea 
and  erimea  eommittea  fat  the  Statea  to  whloh 
they  may  have  fled. 

7.  These  points  being  so  decided  and  applied 
to  the  ease  before  the  court,  it  follows  that  the 


law  of  Pennaylvanla  upon  which  the  plaintiff 
h  Indicted  ii  unconstitutional,  and  that  the 
judgment  given  by  the  Supreme  Oourt  of 
Pennsylvania  againat  the  plaintiff  must  be  re- 
veraed. 

All  of  tke  Judge*  of  the  court  concur  In  the 
opinion  that  the  law  under  which  tike  plain- 
tbf  In  error  was  indicted  la  uaconaUtutional. 
All  of  them  concur,  alao,  tn  the  declaration 
that  the  provlaion  in  the  Conatitution 


fnglUve  slavee  aa  property.    AH  the 

of  the  court,  too,  except  ny  brother  BaldwiiL 


in  the  opinion  that  legislation  hj  OoB' 
.   «  carry  the  provision  uito  exeenuon,  ii 
constitutional;  and  ne  contenda  that  the  pro- 


viaion  pvea  to  the  ownera  of  fugitive  slavea 
all  the  rights  of  setaure  and  removal  which 
legislation  oould  ^vei  but  he  eonenrs  In  the 
opinion,  if  legislation  by  Congress  be  neeea- 
aary,  that  the  right  to  legialata  fa  excluuvely  !■ 
Oimgreaa. 

There  fa  no  differenee,  then,  among  tM 
Judges,  as  to  the  reveraal  of  Uie  iadgmenti 
none  in  reapect  to  the  origin  and  object  of  the 
movition,  (a  the  obligation  to  exerdae  it. 
But  difference*  do  exist  aa  to  the  mode  of  ex- 
ecution. Three  of  the  judges  have  expreaaed 
tbe  opinion  that  the  Statea  may  legislate  upon 
the  provision,  in  aid  of  the  object  it  was  in- 
tended to  aeeure;  and  that  'snob  1«^-  [*ltS 
fation  fa  oonatitntfonal  when  it  does  not  coo- 
lliet   with   the   remedy   which   Congress   may 


theprovialon  fa  axeltia ,     .  _.   „ 

The  provieion  la,  that  "No  person  held  t» 
service  or  Ubor  In  one  State,  under  the  Uwa 
thereof,  asoi4>inB  into  another,  abatl.  In  oonso- 
onence  of  any  law  or  regulation  therein,  be 
diacharged  from  auch  service  or  labor,  but  sbaU 
be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  fabor  fa  duo." 

The  clause  contains  four  substantive  decla- 
rations; or  two  conditions,  a  pcohiUtian  and  ■ 
direetioK. 

FirsL  The  fugitive  most  owe  aervfaa  as 
labor  under  tbe  law  of  the  State  from  whlek 
he  haa  es^ped.  Second.  He  must  have  fled 
from  It.  The  proUblUoa  la,  that  he  cannot 
be  discharged  nom  aarvios  fai  consequence  of 
any  Uw  or  regufation  of  the  State  in  whfeb 
he  may  be;  and  the  direction  fa  affirmative  of 
an  obUsation  upon  the  Statea,  and  declarative 
of  a  rignt  In  the  party  to  whom  the  service  or 
fabor  <3  a  fugitive  fa  due. 

Hj  object,  and  tb*  only  obieet  wUeh  I  have 
in  view.  In  what  I  am  about  to  aav,  fa  to  ea- 
tabliah  tbe  position  that  Congress  has  the  az- 


tt  by  the  condttlon  of  tbe  SUtes  when  tbs 
Constitution  was  formed:  by  rsferenoss  to  tho 
provision  Itself,  and  to  the  OonaUtutioa  gener- 
ally. 

Let  It  be  rememlMrad  that  the  eonventionera 
who  formed  the  Cimstitatton  wsre  tbe  repro- 
sentatives  of  equal  sovereigntfea.  That  tnej 
were  aasemUed  to  form  a  more  perfaet  union 
than  thai  axlBted  between  tbe  Btatta  nnder 
the  eonfederaoy.  That  tbey  co-operated  to  the 
same  end;  but  that  they  were  divided  into  two 
parties,  having  antagomst  intaraata  in  rospaet 
to  afavani. 

One  of  thsM  parties,  eonslsting  of  aevoal 


__  they  fled  int« 
of  tba  8tat«a  oC  H*  Union.  The  fact  la 
not  more  plainly  stated  by  me  than  It  was  put 
tn  tbe  convention.  The  representative*  from 
the  non-elaveholding  Statea  assented  to  tlM 
condition.  The  provision  nnder  review  was 
proposed  and  adopted  by  the  nnaiUnoaa  vote 


CoDBT  or  THK  tJiirm  drATCd. 


uti 


•tv*l  certain  portion  of  ilavea  with  'the 
whitet  for  represent&tlTc  population  in  Con- 
gresa,  and  the  importation  of  alavea  from 
abroad  for  a  number  of  y«ar«,  were  the  great 
•batadea  in  the  waj  of  forming  a  constitution. 
Each  of  them  waa  equally  Jnaisted  upon  by  the 
r^rcaentatiTei  from  the  slaveholdtng  Btatea; 
and  without  all  of  them  being  provided  tor,  It 
waa  well  underatood  that  the  convention  would 
hava  been  dieMlved  without  a  constitution  be- 
ing formed.  I  mention  the  facts  as  they  were. 
They  cannot  be  denied.  I  have  nothing  to  do, 
Judicially,  with  what  a  part  of  the  world  may 
think  ot  the  attitude  of  tne  different  parties  up- 
on this  intereeting  topic.  I  am  utisfled  with 
what  was  done,  and  revere  the  men  and  their 
BotivM  for  insiBting,  politically,  upon  what  was 
done.  When  the  tl^ee  pointa  relating  to  ilavea 
had  been  accomplished,  every  impMliment  In 
the  way  of  forming  a  constitution  wa«  removed. 
The  agreement  concerning  them  waa  called, 
1b  the  convention,  a  compromise.  The  pro- 
vision In  respect  to  fugitivea  from  service  or 
labor  waa  called  a  guaranty  of  a  right  of  prop- 
Uty  in  fugitive  slaves,  wherever  they  might 
be  found  In  the  Union.  The  Constitntion  waa 
presented  to  the  States  for  adoption,  with  the 
imderBtandiDg  that  the  proviaioni  in  it  relating 
to  slavee  were  a  compromise  and  guaranty; 
and  with  such  an  understanding  in  every  State, 
It  waa  adopted  by  all  of  them.    Not  a  guarao- 

Smarely  In  tbe  professional  acceptation  of 
e  word,  but  a  great  national  engagement,  In 
which  tbe  Statea  aurrendered  a  eovereign  right, 
Buklng  It  a  part  of  that  instrument,  which 
WU  lnt«aded  to  maVe  them  one  nation,  within 
tbe  sphere  of  its  action.  The  provision,  then, 
must  be  interpreted  by  those  rulea  of  constme- 
tion  aaiented  to  by  all  civHieed  nations  aa 
obligatory  in  aacertaining  the  rights  growing 
out  of  thea*  agreements.  We  shall  see,  Erectly, 
kow  these  rules  bear  upon  the  question  of  the 
power  of  the  legislation  upon  this  subject  being 
excliudvoly  in  Congress ;  and  why  the  States 
are  excluded  from  legislating  upon  it. 

The  prohibition  upon  the  States  to  discharge 
fugitive  slavei  is  absolute. 

The  provision,  however,  does  not  contain.  In 
detail,  the  manner  of  asserting  the  right  it  wsa 
meant  to  secure.  Nor  is  there  in  It  any  ez- 
preased  power  of  legislation;  nor  any  expressed 
probildtion  of  State  legislation.  But  it  does 
provide  that  delivery  of  a  fugitive  shall  he 
made  on  tbe  claim  of  the  owner— that  the  fugi- 
•40*]  tive  'slave  owing  service  and  labor  in 
the  State  from  which  be  Oed,  and  escaping 
therefrom,  shall  b«  decisive  of  the  owner's 
ririit  to  a  delivery.  It  does  not,  however,  pro- 
ma  the  mode  of  proving  that  service  and  labor 
It  dne  in  a  contested  ease,  nor  for  any  such 
•vidence  of  the  right,  when  It  has  been  estab- 
Uahed,  aa  will  Insure  to  an  owner  the  unmo- 
laated  tranaportatioB  of  tbe  fugitive,  through 
other  States,  to  the  State  from  wh>;h  he  fled. 
But  tbe  right  to  convey  la  the  necessary  eonse- 
fnencb  of  a  right  to  delivery.  The  latter 
would  be  good  for  nothing  without  the  former. 
Proof  of  ownership  gives  both  if  it  gives  either 
at  anything;  and  yet  the  right  might  be  In  the 
largar  number  of  instancea  unavailing,  if  It 
wwv  not  e«rtffled  bj  lome  official  document 


the  facts  is  the  easiest  way  to  secure  the  right 
to  its  contemplated  intent.  It  waa  foreseen  tfiat 
I'laitng  would  be  made  which  would  be  eon- 
tested.  Some  tribunal  was  necessary  to  decide 
them,  and  to  authenticate  the  fact  that  a  claim 
had  been  established.  Without  such  authenti- 
cation the  contest  might  be  renewed  in  other 
tribunals  of  the  State  in  which  the  fact  had 
been  established,  and  la  those  of  the  other 
Statea  through  which  tbe  fugitive  ml^ht  be  car- 
ried on  his  way  to  the  State  from  which  he  fled. 
Such  a  certificate,  too,  being  required,  protects 
persons  who  are  not  fuf^tives  from  being  seized 
and  transported.  It  baa  the  effect  of  securing 
the  benefit  of  a  lawful  claim,  and  of  preventii« 
the  accomplishment  of  one  that  Is  false.  Su<£ 
a  certificate,  to  give  a  right  to  transport  a  fugi- 
tive slave  through  another  State,  a  Stata  can- 
not give.  Its  operation  would  be  eonflned  to 
its  own  boundaries,  and  would  be  useless  to 
assert  the  right  in  another  sovereignty.  Tliis 
analysis  of  the  provision  is  given  to  show  that 
legislation  waa  contemplstod  to  carry  it  fully 
Into  effect  in  many  of  the  case*  that  might 
occur,  and  to  prevent  its  abuse  when  attempts 
might  be  made  to  applv  )t  to  those  who  wer« 
not  fugitives.  And  it  nrings  me  to  the  point 
I  have  asserted,  that  Congress  has  the  esdn- 
slve  right  to  legislate  upon  the  provision. 

Those  who  contend  that  the  Statea  may  legis- 
late In  aid  of  the  object  of  the  provision,  admit 
that  Congress  can  legislate  to  toe  full  extent  t« 
carry  It  Into  asecntion.  There  is,  then,  no  neces- 
sity tor  the  States  to  legislate.  This  is  a  good 
reason  why  they  should  not  'legislate;  ['441 
and  that  It  was  intended  that  they  should  not 
do  so.  For  legislation  by  Congress  make*  the 
mode  of  asserting  the  right  uniform  through- 
out the  Umon;  and  It^flation  by  the  State* 
would  be  as  various  a*  the  separate  legislative 
will  and  policy  of  the  different  States  might 
choose  to  make  it.  Cwtainly,  such  an  interest 
as  the  Constitution  was  iut«ided  to  secure  wt 
may  well  thinli  the  framers  of  the  ConetitutioB 
intended  to  provide  for  by  a  uniform  law.  I 
admit,  however,  that  such  considerations  do 
not  necessarily  exclude  the  right  of  the  States 
to  legislate.  The  argument  in  favor  of  th« 
right  is,  that  the  States  are  not  in  cxpreM 
terms  prohibited  from  legislating,  and  that  the 
exclusion  is  not  necessarily  implied.  I  furthCT 
admit,  if  it  be  not  necessarily  implied,  that  the 
right  exists.  Such  is  the  rule,  in  respect  to  the 
right  of  legislation  by  the  Statea,  in  all  cases 
under  the  Constitution  when  the  qucation  of  a 
right  to  legislate  is  merely  such. 

Uy  first  remark  is,  and  I  wish  it  to  ha  par- 
ticularly observed,  that  the  question  is  not  oae 
only  of  the  right  of  the  St«tea  to  le^slaU  ia 
aid  of  this  prorialon,  nnoonneeted  with  other 
considerations  bearing  directly  upon  the  ques- 
tion. The  true  question  in  the  ease  is,  by  what 
rules  shall  the  compromise  or  guaranty  be  con- 
strued, BO  that  the  obligations  and  lighta  of  ths 
States  under  the  provision  may  be  aaeertalned 
and  secured. 

It  is  admitted  that  the  provision  ralaea  what 
le  properly  termed  a  perfect  oblintion  upon  aO 


thmt  th»  rigbi  had  bean  eatabliibed.  &  cwti&AiuctwMri  \n  Unc^aigt  tb«  obligation  la  reaamd 
wto  trcm  M  offloar  witkoriBad  to  bnnin  Utn'  \n  ««£&  %a^A,  \a  \*  ftsui  «a  <»£&  ib^  \UaiL 
M09»  ^  ^«s«%V 


M  propcoiy  0 
Tioiul  ri^U 


._  «  of  Um  BUtM,  ud  the  in- 
Li  ri^U  of  tbair  dtiieiH  ia  tbAt  propcrtj. 
.  Ui«B,  Meh  BUt«  be  permitted  to  legialAte 
in  Ita  own  w*7,  ttxoriiag  to  ita  own  Jodgment, 
•ad  thdr  Mp«i«t«  aotioiu,  in  what  nunner  the 
obligation  ibftll  b*  diachHMd  to  thoM  SUtM  to 
wbieh  it  ii  dnoT  To  pernilt  •ome  of  the  StAtee 
to  aoy  to  the  othen,  bow  the  property  included 
In  the  prorialon  wfte  to  be  Moured  ij  legUlA- 
Uon,  witliont  the  ueent  of  the  Utter,  would 
«ertoinl7  be  to  deetroT  the  einulitj  end  force 
of  the  KuuMitr  sad  tbe  equalltr  of  the  State* 
•4S*]  b7  which  it  wee  made.  That  wm  'not 
aatieipated  by  Uie  Tepreeent«tiv«o  of  the  elove- 
Iwldlng  Etatee  in  the  convention,  nor  conld  it 
have  been  intended  bj  the  framera  of  tlie  Oon- 


Ii  it  not  more  raaaonable  to  infer,  a«  the 
Btatea  ware  forming  a  govemmait  for  tliem- 
•elTaa,  to  tlie  extent  of  tne  powera  eonoeded  in 
the  Conatltution,  to  which  l^elative  power 
waa  given  to  make  all  tawa  neceaeary  and  prop- 
er to  earrr  Into  exaentlon  all  power*  reited  in 
it— that  tae7  meant  that  the  right  for  which 
Bome  of  the  SUtee  etipulated,  and  to  whlcb  at) 
acceded,  ihould,  from  the  peculiar  nature  of 
the  propertj  in  which  oaSj  eome  ol  the  Statca 
were  intereeted,  be  carried  into  execution  b; 


that  department  of  the  general  govenunent  1 
b  thev  were  all  to  be  rei     -    ■    ■    -     " 
if  the  United  SUtee. 


which  tl 


V  were  all  to  be  repreeented—tbe  Con- 


Bot  ia  not  thie  power  of  legielation  by  the 
Btatea,  upon  tUa  proviiion,  a  claim  for  each  ' 


nae  Ita  diecretion  m  interpreting  the  manner  in 
which  the  guaranty  ehaU  be  fulfilled  t 
Are  there  no  rufea  of  interpretation,  founded 


upon  reason  and  nature,  to  eettle  thie  queatlon, 
and  to  aecnre  the  right*  giren  by  tbe  prOTJeion, 
better  than  the  diecretion  of  tbe  parttee  to  the 
obligation  t     Haa  not  experience   ehown   that 


donet  All  dviliied  nation*  have  conaented  to 
be  bound  bj  them;  end  thej  are  a  part  of  the 
lawa  of  nation*.  le  not  one  of  tboee  rule*,  tbe 
Biaxlm  that  neither  one  or  the  other  of  the  In- 
tereeted or  contracting  powera  haa  a  right  to  ia- 


tione  of  nation*  foreign  to  each  other.  It  ap- 
^iea  with  equal  neceeeity  and  force  to  State* 
united  In  one  general  goveramenL  EapedaUy 
to  Statee  making  a  prOTieioa  In  rcepect  to  prop- 
erty peculiar  to  eome  of  them,  whiob  haa  be- 
eome  lo  Interwoven  witli  their  Inetitution*  and 


ap  their  eonatitutional  representation  in  Con- 
greee.  Sodk  cannot  be  the  eaae,  unlea*  there  le 
nnlformity  in  tbe  law  for  aaeerting  the  right  to 
(ngiUve  elavee;  aad  if  tbe  SUte*  can  legleUte, 
aa  each  of  thein  may  think  it  ahould  be  done, 
a  remedy  hy  which  the  right  of  property  in 
fogitive  alavea  1*  to  be  aacalaiofd  and  finally 
eonclnded.  Nor  doe*  ft  matter  that  tbe  rule  to 
•43*]  'which  I  have  adverted  a*  being  exelu- 
•Ire  of  the  right  of  the  Statee  to  l^eiate  up«» 
the  provieion  doee  not  appear  in  it.  It  i*  ex- 
actly to  luch  taaea  that  tl>e  rule  appiiok  and 


It  muit  be  eo  ai^lted,  nnleaa  tbe  oontrary  haa 

been  expreeat. '■*-'     "" ■" — *  "■ 

plication  ia  a 
rule,  too,  apf 
oonfllet  with  I 

legfelate  la  all  caaee  when  they  are  not  < 
preealy  or  impliedly  prohibited  by  the  Oenetl- 
tution.  The  Utter  rule  le  In  no  way  trenched 
upon  by  excluding  the  Statea  from  legielatlng 
in  thie  caae.  Thie  provision  la  the  only  one  in 
the  Gonetitutlon  in  which  a  aecurity  for  a  par- 
ticular kind  of  property  ia  provided;  provided, 
too,  expreaaly  agalnat  the  interference  by  the 
Statee  ui  their  eovereign  character.  The  aur- 
render  of  a  eoverefgn  ri^t  carriea  with  It  all  fta 
inddent*.  It  differ*  from  yielding  a  particlpa- 
ttoD  to  another  government,  1b  a  aoyerdgn  nut. 
In  the  latter,  both  mav  hare  jnritdietion.  The 
State  yielding  tbe  right,  retaining  ]uri*diction 
to  the  extent  of  doing  nothing  repugnant  to  the 
ezerciae  of  the  right  by  the  government  to 
which  It  haa  been  yielded. 

Bat  it  ia  *aid  all  that  ie  contended  for  b  that 
tbe  Statee  may  Icgielate  to  aid  the  object,  and 
that  mich  legislation  will  be  constitutional  If  It 
doe*  not  conflict  with  the  remecUee  which  Con- 
gres*  may  enact.  Thi*  i*  a  cautious  way  of 
aaeerting  the  right  In  the  State*,  and  it  aeem* 
to  Impoee  a  limitation  which  makea  it  unob- 
jectionable. But  the  reply  to  it  la  that  the  ri^^ht 
to  legislate  a  remedy  Implie*  *a  much  indefinita 
power  over  the  eubject,  and  eiuA  protracted 
continuance,  as  to  the  mode  of  finally  determin- 
ing whether  a  fugitive  owes  eerviee  and  Ubor, 
that  the  retmlrementa  of  the  remedy,  without 
being  actually  in  conflict  with  the  prorialon  or 
the  enactment*  of  Oongree*  might  be  opprea> 
*ive  to  thoee  moet  intereeted  In  the  provision, 
by  interposing  delays  and  expenaea  more  coetly 
than  the  value  of  the  fugitire  aought  to  be  re- 
claimed. Ordinarily,  and  when  rightly  nnder- 
atood,  it  ie  true  that  the  abuae  of  a  thing  ia  no 
argument  agalnat  ita  correctness  or  it*  n*e;  but 
that  anggestion  can  only  be  correctly  made  In 
caHM  in  Bumiort  of  a  right  or  power  abstractly 
and  positirely  right,  and  which  has  been  abused 
under  the  pretense  of  using  it;  or  where  tbe 
proper  nae  baa  been  mistaken.  Ia  mattara  ot 
goremment,  however,  a  power  liable  to  Iw 
abused  Is  alwar*  a  good  reason  'for  ['#44 
withholding  It.  It  I*  the  reason  why  the  powera 
of  the  United  SUtea,  under  the  OonaUtution, 
are  so  cautiously  f^ren — why  the  ezpreas  pro- 
hibitions upon  the  Statca  not  to  leaielate  in  cer- 
tain caaea  were  expreaaed— why  the  limitation 
upon  the  former,  that  the  powera  not  granted 
are  teserved  to  Uta  Statee,  aa  It  ia  expreaeed  In 
tbe  amndmenta  to  the  Constitotion.  But  la 
truth,  any  additional  legtalation  In  this  ease  by 
a  State,  acting  aa  a  remedy,  In  aid  of  the  rem- 
edy given  by  tbe  Constitntloa  and  by  Oongrese, 
would  be,  in  practice,  in  conflict  with  the  latter, 
if  it  be  a  proeee*  differing  from  tti  though  ft 
might  malie  the  mode  of  recovering  a  fugitire 
eauer  than  the  farmer,  and  much  mora  ao,  when 
it  made  It  more  dllBcolt.  The  right  to  lei^lata 
a  remedy  implie*  the  ability  to  do  either ;  and 
it  is  becauae  It  doe*  so,  and  may  be  tbe  latter, 
that  I  deny  all  right  In  the  Statee  to  l^slata 
upon  this  aobjeot;  nnleee  it  be  to  afd.  by  oiera 
ministerial  acta,  the  protection  ot  aa  owner** 
right  to  a  fugitive  alave— the  prereatloa  of  all 
fnterfereaee  witb  It  by  the  offloera  ot  a  8tat«,or 


SuPBUfX  Ooun  ow  TBI  UxTRD  Stateb. 


in  mnthoiity  to  fU  magiitratM 
n  usoma  um  iftw  of  CongrcM,  and  auah  legU- 
Utlon  OTW  tui^tlTM  U  mm;  be  itrictly  eT  ■ 

Admit  the  State*  to  legislate  remedieB  in  this 
owe,  beddes  such  ••  are  given  by  Congreae, 
Mad  th«re  niU  be  no  eMiirity  for  the  deliver; 
of  fn^tire  ilaves  in  half  of  the  Btatta  of  the 
Union.  Such  wu  the  caM  when  tba  Oonititn- 
tion  was  adopted.  The  Btatei  might  legleUt* 
til  good  faith,  according  to  their  notJona  how 
■a<£  a  right  of  property  ehould  be  tried.  They 
have  alr^dy  done  ao,  and  the  act  of  Pennayf- 
vanla  now  under  eanelderation,  ibow*  that 
the  asiertlon  of  a  right  to  ■  fngitii 


to  be  aaaerted  by  arraying  against  the  claim  all 
of  those  popular  prejudicce  which,  tinder  other 
abonmstances,  would  b«  proper  feelings  against 
■larery. 

But  the  propriety  of  the  nile  of  interpreta- 
ttoQ,  which  r  have  invoked  to  exolude  tbe 
States  from  legislating  npon  this  provleion  of 
the  Constitntlon,  beeomea  more  obviona  when 
It  is  remembered  that  the  provision  was  not  in- 


only  to  Mcure  the  property  of  individ- 

it  that  through  their  rifbta,  that  the  In- 

stitatlons  of  the  Statea  ahoDid  be  preserved,  bo 


nala,  bnt  tl 


long  as  any  one  of  the  Btatea  ehose  to  continue 
alave^  as  a  part  of  its  policy. 
t4B*)  The  subject  bM  usually  been  argued 
M  If  the  righta  of  Individuals  only  were  In- 
teoded  to  be  secund,  and  aa  If  the  legialation 
by  the  State*  would  only  act  upon  soen  rights, 
^le  framera  of  ths  Conititution  did  not  act 
■pon  such  narrow  grounds.  They  were  m- 
gaged  In  forming  a  goremment  for  all  of  the 
6t«te*;  ^  eoneessiona  of  eOTerelgii  rights  from 
all,  without  Impairing  the  actoal  sovereignty 
of  any  one,  except  within  the  sphere  of  what 
waa  conceded.  One  great  object  was,  that  all 
Unda  of  property,  as  well  that  which  waa  com- 
mon In  all  of  tbe  States,  aa  that  which  was  pe- 
evllar  to  any  of  them,  should  be  protected  in 
»ll  of  the  StAtes,  aa  well  from  any  interference 
with  it  by  the  United  BUte*  aa  by  the  States. 
bperienc*  had  shown  that  under  the  confed- 
•r*«y  the  reclamation  of  fugitlTe  slaves  was 
•mbarraseed  mad  uncertain,  and  that  they 


The  policy  of  the  different  States,  some  of 
them  oontignoui,  had  already  become  marked 
and  dedded  upon  the  enbject  of  slavery.  There 
waa  no  doubt  It  would  become  more  lo.  It 
waa  foreaeen,  nnleaa  tbe  delivery  of  fugitive 
alavea  was  made  a  part  of  the  Conititution, 
and  that  the  ri^t  of  the  State*  to  diecharge 
tbem  from  aervie*  was  t^en  away,  that  some 
of  the  States  wonld  become  the  refuge  of  run- 
•waya;  and,  of  eonne,  that  In  proportion  to 
the  fadllty  and  certainty  of  any  State  being 
•  rafnge,  ao  would  the  rigbt  of  individoala, 
and  the  iBsatntlnM  of  the  daveholdbig  SUte*. 
he  Impaired.  Tbrn  latter  were  bound,  when 
forming  a  general  government  with  the  other 
Stnte*,  ander  which  there  waa  to  be  a  commu- 
nity oif  ri|At«  and  privtlege*  for  all  citiEcns  In 
the  aeverd  State*,  to  protect  that  property  of 
tbetr  eitltmu  which  wu  eatentlal  to  the  preier- 
vrntlm  of  thefr  State  eanatituUona.  It  tbXs  ^\»& 
•of  tmm  dgaa,  aQ  o(  tka  •rapMiy  ol  «•  (A^- 


that  which  was  the  most  valuaUi 
number  of  them.  In  snch  a  eaee,  the  States 
would  hare  become  membera  of  the  Union 
upon  unequal  terma.  Bealdea,  the  property  of 
an  individual  Is  not  the  less  hia  becauae  it  Is  in 
another  State  than  that  In  which  he  Uvea.  It 
continues  to  be  his,  and  forms  a  part  of  ths 
wealth  of  hia  State.  The  provision,  than,  In 
respect  to  fugitive  slaves,  only  c •-—■-■ 


£hin  the  general  rule  a  Bpedes  of  property 
not  within  It  before.  By  doing  so,  the  ri^t  M 
indiriduala,  and  that  of  ths  'SUte*  in  [*«4t 
which  slavery  waa  continued,  were  preaervsd. 
It  remained  in  the  States  aa  a  part  of  that 
wealth  from  which  contributions  wafa  t«  he 
raised  by  taxes  laid  with  the  consent  of  the 
owners  to  meet  the  wants  of  tbe  State  a*  a  body 
politic.  If  this  be  lo,  upon  what  prfaid^ 
shall  the  Statea  aot  by  their  legislaticm  upon 
jwoperty  which  Is  national  aa  well  aa  Individ- 
ual, and  direct  the  mode  when  It  la  within 
their  Jurisdiction,  without  the  eonsent  of  ths 
owners,  and  without  the  fault  of  tbe  SUte* 
where  the  owners  reside,  how  the  right  of 
property  should  be  aseartalued  and  determined. 
The  caaeof  a  fugitive  slave  la  not  like  that  of 
a  contest  for  other  property  to  be  determined 
between  two  claimanta  by  tbe  remedy  glv« 
by  tbe  tribunals  of  the  State  where  the  pnfarty 
may  be.  It  la  not  a  controversy  between  two 
persona  elatmiug  the  right  to  a  thln£  but  the 
assertion  by  one  person  of  a  right  <h  property 
in  another,  to  be  determined  npon  prindplta 
peculiar  to  such  relation.  If  the  provlalon  had 
not  been  introduced  Into  the  Oonatitntion,  the 
States  might  have  adjudged  the  rl^t  In  ths 
way  it  pleased;  bnt  having  surrendered  tha 
right  to  discharge,  they  are  not  now  to  be  al- 
lowed to  assume  a  ri^t  to  legtolate,  to  try  ths 
obligation  of  a  fugitive  to  servitude.  In  any 
other  way  than  in  conformity  to  the  prindplas 
peculiar  to  tbe  relation  of  master  and  b1bi« 
Their  legislation,  thta,  in  the  way  of  remedy. 
would  hear  upon  State  as  well  aa  IndividiHl 
rights;  and  I  am  sure  when  the  OonstitntioB 
waa  formed  the  Statea  never  intended  to  give 
any  such  right  to  each  other.  If  it  has  sneb 
an  effect,  I  think  I  may  rightly  conclude  that 
legislation  In  the  esss  before  us  Is  forbidden  fat 
the  Btates. 

But  I  have  a  further  reaaon  f<R'  the  eooctu- 
sion  to  which  I  have  come  npon  this  pcdnt,  to 
which  I  cannot  see  that  an  answer  eaa  hs 
given. 

The  provision  contemplates,  bedde*  the 
right  of  seiiure  by  the  owner,  that  a  eWm  may 
be  made,  when  a  seisnre  baa  not  bean  effected, 
or  afterwards.  If  hia  right  ahall  be  contaatel 
That  the  claim  shall  be  good,  upon  the  ahowlng 
by  the  claimant  that  the  person  charged  aa  a 
fugitive  owea  aervlce  or  tabor  under  th*  law* 
of  the  State  from  which  he  fled. 

The  prohibition  In  the  prorialoB  la,  that  bs 
shsU  not  be  "discharged.  In  eooMqaeaee  ef 
any  law  or  regulation  of  a  State*  where  be 
may  be.  If,  tuen,  In  a  controverted  caa^  s 
person  'charged  as  a  fugitive  shall  be  [*I41 
discharged  under  a  remedy  le^alated  by  a 
State  to  try  the  fact  of  hia  oiring  oerTlea  at 
labor.  Is  he  not  discharged  under  a  law  a 
Watton,  (A  V  SVit*T     It  U  r"    " 


t(M*Ui«n  \n  « 


r  to  vL 
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Pma  r.  Tbb  CaiaioinrKU.TM  ov  Pbhibtivaiiu. 


■■iT«  In  Tirtne  tf  ■117  Iftw  dlMhai«inff  tlia  fn- 
fitJTe  from  Mrvitnda,  and  tluit  tne  diaahargi 
•uuurml  oaly  from  tlu  mods  of  trial  to  uow 
tatn  if  kt  owed  MrriM  uid  Ubor.  For  that  b 
to  Mnima  that  Um  prorition  onlj  prarented 
dlaehargiea  from  being  mad*  hj  the  St*t««,  bjr 
enactment  or  law,  declaring  tlwt  fugitive  slavee 
might  be  diacharged.  The  prorielon  wQl  not 
admit  of  Bucb  an  tnterpretation.  Kor  la  It  taj 
anjwer  to  ea^  that  State  regulatlnu  t«  «>Mr- 
taln  whether  a  fugitive  owes  eerriee  or  labor, 
are  diettnguiah&ble  from  eneh  aa  directlj  or  bjr 
eonetrnetiou  would  lead  to  hU  diicharge;  for 
tf  a  dleebarge  be  made  under  one  or  the  other, 
whether  the  diicharge  be  right  or  wrong,  ft  la 
a  diacharge  under  the  regulation  of  the  State. 

I  tmdmtaad  the  proviiion  to  mean — and 
when  ite  object  and  tbe  nureuderbr  the  Statee 
of  the  right  to  diecharge  are  kept  In  mind,  Ite 
obvioua  meaning  to  eva70ne  muat  be,  that 
the  Statea  are  not  only  prohibited  from  dla- 
charging  a  fugitive  from  eerriee  by  a  law,  bnt 
that  they  ahaJl  not  make  or  applj  regnlationa 
t«  try  the  quation  of  the  fugitive  owing  serv- 
ice. The  language  of  the  proviaion  la,  "No 
peraon,  etc.,  analf  in  coniequenee  of  any  law 
or  regulation  therein"  be  dlacharged  from 
such  aervice  or  labor.  The  worda  "in  eonae- 
<lueD«e,"  meaning  the  effect  of  a  eauae,  cer- 
telnlj  embrace  regulationa  to  trr  the  ri^t  of 
pToperty,  aa  well  ai  lawa,  directly  diacharging 
ft  fugitive  from  aervlce. 

If  thia  be  not  ao,  the  Statea  may  regulate  the 
mode  of  an  owner's  aeiring  a  furtive  eUive, 
prohibiting  it  from  being  done  except  by  war- 
rant, and  by  an  officer;  thua  denying  to  an 
owner  the  right  to  uae  a  caaual  opportunity  to 
i«paoaeu  blmaelf  of  thia  kind  of  property, 
wnkh  there  ia  a  right  to  do.  In  reapmt  to  all 
other  kind*  of  property,  where  not  in  the  poa- 
•eaalon  of  aome  one  elae.  It  may  regulate  the 
quantity  and  quality  of  the  proof  to  eatabllsh 
tne  right  of  an  owner  to  a  fugitive,  and  sive 
compenaatory  and  punitory  damagea  agalnat 
a  claimant,  if  hia  ruht  be  not  eatahllshed  ao- 
eordlng  to  auch  proof.  It  might  limit  the  trial 
to  particular  timea  and  courts;  {^ve  appeal* 
from  one  to  other  courta,  and  protrvet  the  ultl- 
mate  dedaion,  until  the  value  In  eontroverty 
64B*]  *waa  azeeeded  hj  the  cost  of  eetab- 
liahlng  It  Such  rights  of  legiiUtion  In  the 
State*  to  try  a  right  of  property  in  a  fugitive 
alave,  are  aurely  inconaiatent  with  that  aecurity 
whlidi  Judge  Iredell  told  the  people  of  Koru 
Carolina,  in  the  convention,  that  the  Oonstitu- 
tion  gave  to  them  for  their  slaves  when  they 
fled  Into  other  Statea.  Speaking  of  thia  elauae 
of  the  Conatitution,  he  aaya:  "In  aome  of  the 
northern  States  they  have  emancipated  all 
of  their  elavee.  If  any  one  of  our  slaves  go 
there,  and  remain  there  a  certain  time,  they 
would,  by  the  preaent  laws,  be  entitled  to  thair 
freedom,  ao  that  their  maaten  conld  not  get 
them  again.  Thia  would  be  extremely  preju- 
dicial to  the  inhabitanta  of  the  eouthem  States ; 
and,  to  prevent  it,  this  clause  is  Inserted  in  the 
OooaUtution."  To  the  aome  pnrpow,  and  with 
more  pomtiTeneaa,  Charlea  Ooteawortli  Hnck- 
■ey  said  to  the  peo^e  of  South  OaroUna,  in 
the  convention  of  that  SUte:  '^a  have  ob- 
tained a  right  to  recover  out  aUvea  In  whatever 
part  of  America  they  may  tako  nlnmtt  which 
U  a  rii^t  we  had  not  bafon,* 


But  farther,  doea  not  the  language  of  tUa 
provision  In  the  predse  terma  used,  ahall  not 
be  diachargsd  from  such  service  or  labor,"  show 
that  the  Statea  surrendering  the  right  to  dil- 
oharge  meant  to  exclude  thenuelvea  from  legii- 
Uting  •  mode  of  trial  wUch,  from  the  time  It 
would  take,  would  be  a  qualified  or  tempMarj 
discharge  to  the  Injury  of  the  ownerl  Would 
not  a  postponement  01  the  trial  of  a  fn^tln 
owing  semee  or  labor,  for  one  month,  be  a  losa 
t«  the  owner  of  his  service  equivalent  to  a  dis> 
charge  for  that  time.  And  if  a  State  can  post- 
pone by  leeialation  the  trial  for  one  mont^ 
ma^  It  not  do  so  for  a  longer  time  T  And  wheth* 
er  it  be  for  a  longer  or  a  ahorter  time,  ia  It  not 
a  discharge  from  service,  for  whatever  time  It 
may  bet  It  is  no  answer  to  this  argument  to 
say  that  time  is  necesaarily  involved  In  the 
proeecutiOQ  of  all  rights.  The  question  here  ti 
not  aa  to  a  time  being  more  or  lees  uecesaary, 
but  as  to  the  ri^t  of  a  State  by  regulations  to 
try  the  obligation  of  a  fugitive  to  aervlce  or  la- 
bor, to  fix  in  ita  diacretion  the  time  it  may  take. 

The  Bubject  might  be  further  diaeuaaed  and 
illuatrated  by  arguments  equally  cogent  with 
tfaoee  already  given.  But  I  forbear.  For  the 
foregoing  reasons,  in  addition  to  those  given  in 
the  opinion  of  the  court,  I  am  eonitramed  to 
come  to  the  conclusion  that  the  tight  of  legia- 
laUng  upon  that  elauee  in  the  'Consti-  [*B4I 
tntion,  preventing  the  Statea  from  discharging 
fugitive  alavea,  ia  ezcluaively  in  the  Congress 
of  the  Onlted  Statee.  I  am  as  little  inclined  as 
anyone  can  be  to  deny,  in  a  doubtful  ease,  a 
right  of  legislation  In  the  States;  but  I  cannot 
concede  that  It  eiista  vnder  the  Conatitution  in 
a  case  relating  to  tbe  property  of  some  of  the 
Statea  In  whli£  the  others  have  no  interest;  and 
whoee  leglalators,  from  the  nature  of  the  sub- 
ject, and  the  human  mind  in  relation  to  It,  can- 
not be  supposed  to  be  beat  fitted  to  seeme  the 


dnning  and  progress  of  the  legialaUon  of  tbe 


doubtful,  and  hesitating  exercise  of  power  in 
tlie  commencement,  becmnes,  by  use,  a  convic- 
tion   of    its    correctness.    It   would   also    hava 


has  moat  embairaated  tiie  recovery  of  fugitive 
a  laves,  liaa  been  in  opposition  to  an  unbroken 
current  of  deciBions  in  ths  courts  of  the  Statea, 
and  thoee  ol  the  United  SUtea.  Not  a  point 
has  been  decided  in  the  cause  now  before  thia 
court  which  has  not  been  ruled  la  the  eourts  of 
Maaaachuaetts,  New  York,  and  Pennsylvania, 
and  In  other  State  oourta.  Judges  hare  differed 
as  to  some  of  thera,  but  the  courte  of  ths  States 
have  announced  all  of  them  with  the  consider* 


priate,  beeauae  the  points  were  raised  by  the 

I  consider  the  point  I  have  bean  maintaining 
more  important  than  any  other  In  ths  opinion 
of  ths  eonit.  It  removes  thoee  causes  which 
have  eontribnted  more  than  any  other  to  diaturfc 
that  Iwrmony  which  la  easenUal  to  the  oonttnn- 
HK<  4f  tl«s  VvSfiv,  Tha  tniMn  <A  «>*  C^kubMl^ 


Banna  Oomr  or  thi  Uai 


totlog  knew  It  to  b«  w,  mni  Interted  the  prO' 
vUoi  in  It.  Hereafter  they  cannot  occur,  if 
the  judgment  of  tUa  court  In  tliia  csaie  tbM 
BMt  with  the  Hune  patriotic  ftcquieicence  which 
ho  tribunala  o(  the  StatM  •nd  the  people  of  the 
St*tM  hftre  hentofore  kccorded  to  its  deetrioiu. 
The  reeoTerr  of  fugitive  bIatm  will  hereafter 
be  ucelualTelT  regulated  b^  the  Constitution  of 
the  United  Btatet,  ud  the  acti  of  OongreM. 


not  exprewlj  prohibited,  or  t)]'  Deeesurr  im- 
plication, the  cleim  for  the  Statei  to  legiBhte  ie 
mainlj  advocated  upon  the  ground  that  the^ 
are  hound  to  protect  free  blacu  and  peraoaa  of 
eolor  residing  in  them  from  being  carried  into 
ilaverj  by  auj  nunmarr  proceM.  Tbe  answer 
to  this  la,  that  teglalation  maj  be  conSned  to 
that  end,  and  be  made  effectual,  witbout  mak- 
ing meh  a  ramedjr  applicable  to  fngiUTe  ilaTea. 
There  b  no  pro[n1et;  In  making  a  remedy  to 
protect  thoae  who  are  free  the  probable  mean* 
of  freelBg  tboM  who  are  not  ao.  It  1*  alio  tafd 
the  Statea  maj  ^d  by  remedlw  the  acta  of  Con- 

rawben  tbay  are  not  in  conflict  with  them. 
,  \j,  Congrew  has  full  power  to  enact  aJI 
that'  aneb  ud  eonid  Bive;  and  if  enerir — 
ihowa  any  defldeney  Id  it*  enactmenti,  ( 
greea  will  no  doubt  supply  it.  If  there  are  not 
BOW  agendeo  enough  to  make  the  assertion  of 
the  Hs>>t  to  fagitivea  convenient  to  tbeir  own- 
va,  &ngr«aa  can  multiply  them.  But  if  it 
ibonid  not  bs  done,  better  is  it  that  the  incon- 
venienoe  should  be  borne  than  that  the  States 
■honld  be  brought  into  eollision  upon  this  aub- 
)eet  aa  tttvj  have  been;  and  Utat  they  ahould 
attempt  to  aupply  defldencdH,  upon  their  aep- 
arate  viewa  of  what  the  remedies  should  be  to 
lecover  fugitive  slaves  within  their  jurlsdia- 
thniB. 

I  have  heard  It  auggested,  also,  aa  a  reaaon 
why  the  States  ahould  le^slate  upon  tUa  aub- 
ieet,  that  Oongiess  may  repeal  toe  remedy  Et 
Baa  given,  and  leave  the  provision  uiwided  by 
kgialatlDn;  and  that  then  the  States  might  car- 
ry It  into  execution.  Be  It  eo;  but  the  latter  la 
not  needed,  for  though  legielation  by  Congress 
supports  the  rights  intended  to  be  secured, 
hen  is  energj  enou^  in  the  ConatltuUon  with- 
out legislation  upon  thia  subject  to  protect  and 
enforce  what  Is  gives. 

Hr.  Justice  Danid. 

Omcurring  entlrelv  as  I  do  with  the  majority 
of  the  Court  in  tlis  conclusioua  they  have 
reached  relative  to  the  affect  and  validity  of  tbe 
■tatnte  of  Pennaylvanla  now  under  review,  It  Is 
with  unfeigned  regret  that  I  am  eonitnined  to 
dtsaent  from  some  of  the  principtea  and  reaaon- 
Inga  which  that  majority  u  passing  to  our  com- 
mon conclusions  have  believed  themaelvea  called 
«n  to  affirm. 

Cftl*]  'In  judicial  proceedings  gmenllr, that 
has  Men  deemed  a  aafs  and  prudent  rule  of 
action  whidi  Involves  no  rights  nor  questions 
not  necessar;  to  be  oonaldered,  but  laavea  theaa 
tor  adjudication  where,  and  when,  only,  the; 
shall  be  presented  directly  and  unavoidably, 
and  when  surrounded  vrlth  eve^  drcumstanee 
which  can  best  illnatrate  thdr  character.   If,  tn 


above  quoted  aa  an  affirmative  power  granted 
by  the  Conatltutjon,  la  essentially  an  exclndva 
power  in  the  federal  government;  and  const- 
quently  that  any  and  every  exeidse  of  authori- 
'Jie  States  at  any  time,  thon^  undeaia- 
aid  of  the  guaranty  thereby  given,  la 
absolutely  null  and  void. 

Whilst  I  am  free  to  admit  the  powers  whieb 
are  exclusive  In  the  federal  government,  soma 
of  them  become  so  denominated  by  tbe  ezpnM 
terms  of  the  Oonatltution,  aome  because  thtj 
are  prohibited  to  the  States,  and  othera  beeaoM 
their  existence,  and  much  mors  their  practiesJ 
exertion  by  the  two  governments,  would  be  re- 
pugnant, and  would  neutralize  If  they  did  act 
conflict  with  and  destroy  each  other,  I  cansol 

lard  the  third  clause  of  the  tonrth  artkle  st 

fling  either  within  the  deflnitioa  or  meaniB| 
of  an  excluaive  power.  Bueh  a  power  I  eoMd- 
er  aa  originally  and  abaolntely  and  at  all  Umsi 
incompatible  with  partition  or  assoetatlaM.  It 
excludes  everything  but  Itself. 

There  is  a  class  of  powers  originsJly  vesta4 
..Jed  by  conaideraUona  ot  vra&eive*,U%  tbk  States,  which  by  ths  theory  of  the  fad- 
nod  aoeunur,  wia  justice,  it  is  mui  ww£h  ci^  ^vxummSh  Vk*«  \M«k  ^xuuRemd  to  Um 


more  to  be  ohaerred  whn  me  subject  to  wUA 
it  is  applicable  Is  the  great  fundamental  law  ■«< 
the  confederacy,  every  elanse  and  artidt  el 
which  affects  the  polity  and  tbe  aeta  of  Stalest 
Ouidod  by  the  rale  Just  mentioned,  it  seems 
to  me  that  the  regular  action  of  tbe  coort  In 
this  case  is  limited  to  an  examination  of  the 
Pennsylvania  statute,  to  a  eomparison  of  Its 
provisions  with  the  tjiird  clause  of  the  fourth 
article  of  the  Constitution,  and  with  the  Act  of 
CongMS  Of  1703,  with  which  the  law  of  P«m- 
sylnnia  la  alleged  to  be  In  cooflict;  and  that  te 


ral  govemmenta  waa  neither  requisite  nor  prop- 
.r.  The  majority  of  my  brethren,  in  the  eon- 
sdentlous  discharge  of  their  dut^,  bare  thought 
themselves  bound  to  pursue  a  different  couis*; 
and  it  is  in  their  definition  and  distribution  cf 
State  and  fede^  powers,  and  in  tlw  n 


differ  with  tl 

That  portion  el  the  Constitution  which  pro- 
vides for  the  reoovery  of  fugitive  alavaa  is  ths 
third  clause  of  the  second  aectlon  of  the  fonrtk 
article,  and  is  In  these  words:  "No  person  held 
to  service  or  labor  in  one  State  under  the  laws 
thereof,  escaping  into  another,  shall  in  eonae- 
quence  of  any  law  or  regulation  therrin,  be  dia- 
cnarged  from  such  sernce  or  labor;  hut  shall 
be  delivered  up  on  claim  of  the  party  to  whoa 
such  service  or  labor  may  ha  due."  The  para- 
mount authority  oiF  thia  danae  In  the  Oonstitn- 
tion  to  guarantee  to  the  owner  tbe  right  of  prop- 
erty In  hia  slave,  and  the  absolute  nullity  of 
any  State  power  directly  ct  indirectly,  opml; 
or  covertly,  aimed  to  Impair  that  ri^t,  or  to 
obstruct  iU  enjoyment,  I  admit,   nay.  Insist 

.  to  the  fullest  extent.  I  conttiid,  moreova, 

the  Act  of  I7SS,  made  In  aid  of  thia  dause 
of  the  Constitution  and  for  its  enforcement,  as 
far  as  it  conforms  to  the  Oonstltution  is  tbe  sn- 
preme  law  to  the  States,  and  cannot  *h«  [*CS) 
contravened  by  them  without  a  violation  of  tht 
Constitution.    But  the  majority  of  my  breth- 


kttari  power*  whleh  the  OonitftnUon  tt  ItMit 
4oeB  not  execute,  uid  which  Cmgrew  may  or 
May  not  enforea  either  In  whole  or  in  part 
Mrdlng  to  ite  views  of  poUcj  or  neoetailT;  i 
It  mrnj  find  then  for  tM  time  beneflciaUy 
fluted  or  otherwiae  under  the  State  authorities. 
These  are  not  properlf  eoneurrent,  but  mar  be 
donoininated  dormant  powen  tn  the  feaoml 
gorenunenti  thej  may  at  any  Ume  be  awak- 
«ned  into  efficient  action  hy  Congreu,  and  from 
that  time  eo  f ar  aa  they  are  called  into  activity, 
will  of  oourta  diaplaee  the  power*  of  the  Btat^. 
But  should  they  again  be  withdrawn  or  ren- 
dered dormant,  or  should  their  primitive  azer- 
eiae  by  the  States  never  be  Interfered  with  by 
O  ngress,  could  it  be  pro^ly  said  that  because 


the  necessities  of  the  country,  and  the  aoundeit 
rule*  of  conrtituUonal  constnietion,  appear  to 
re  to  this  inqidry. 

.^, ,       .._...  lat  even  in  instan- 

I  wherein  Oongressmay  have  legislated,  legis- 
lation by  a  State  which  is  strictly  ancillary  would 
not  be  nncoDstltutional  or  Improper. 
•  KX*]  "The  interpretation  lor  which  I  con- 
tend cannot  be  deemed  a  novelty  in  this  court; 
but  rests  upon  more  than  one  of  its  decisions 
upon  the  constitutional  action  of  State  authori- 
tlea.  In  the  case  of  Bturgis  v.  Crowniiuhieid, 
which  brought  In  question  the  right  of  the 
States  to  paas  Insolvent  or  banltrupt  laws,  Chief 
Justice  Hanhall  hold*  the  foUowinK  doctrine 
(4   Wheat.    192,    193):      "The   counsel    for   Uw 

Claintiff  contend  that  the  grant  of  thl*  power 
>  Congress  without  limitation  takes  it  entirely 
from  Ue  State*.  In  support  of  this  proposition, 
they  argUB  that  every  power  given  to  Congress 
I*  necessarily  supreme;  and  if  from  its  nature, 
or  from  the  wonu  of  the  grant,  it  is  apparentlr 
Intended  to  be  exclusive,  it  is  a*  mui 


they   ■ 


expressly   forbidden   to  ■ 


txpressly   I 


I  it. 


terent  parts  of  the  Gonatitution.  That  the  po^ 
Is  both  unlimited  and  Hupreme  is  not  questioned. 
That  it  is  axclusive  is  denied  bj  the  counsel  for 
tba  defendant.  In  considering  this  question, 
It  must  be  recollected  that  previous  to  the  for- 
mation of  the  new  Constitutioa  we  were  divided 


Into  independent  State*,  united  for  some  pur- 
Mae*,  but  in  most  respects  sovereini.  These 
BtatM  oould  exercise  almost  every  legislative 


.  These  powers  remain  aa  they  were 
before  the  adoption  of  the  Constitution,  except 
*o  f ar  aa  they  may  be  abridged  by  that  instru- 
ment. In  some  Instances,  as  in  making  treat- 
ties,  we  find  an  express  prohibition;  and  this 
shows  the  sense  of  the  convention  to  have  been 
that  the  mere  grant  of  a  power  to  Congress  did 
not  imply  a  proUUtlon  ontheStates  to  theex- 
«Tcl**  of  the  sams  power."  Again  (p.  198),  "It 
loe*  not  appear  to  be  a  violent  conatructlon  of 
th*  Courtitutlon,  and  is  certainly  a  convenient 
one;  to  consider  the  powers  of  ths  States  aa  ex- 
isting over  snoh  eaaes  as  the  laws  of  the  Union 


which  is  incompatible  with  Uis  exercise  of  the 
sam*  power  by  the  States.  It  ha*  been  said 
that  Congress  has  exercised  this  power;  and  by 
doing  so  ha*  extinguished  the  power  of  th* 
States,  which  cannot  *be  revived  by  [*«54 
repealing  the  law  of  Congress.  We  do  not  think 
so.  If  the  right  of  the  Btotes  Is  not  taken  awaj 
by  the  mere  grant  of  that  power  to  Congress, 
ft  cannot  b«  axtlnguished;  it  am  only  be  sus- 
pended by  enacting  a  general  bankntpt  law. 
The  repeal  of  that  cannot,  it  is  true,  confer  the 
power  on  the  States;  but  it  remove*  a  disaUlity 
to  Its  exercise,  which  wa*  created  by  the  act  01 

In  the  case  of  Houston  t.  Moore,  6  Wheat. 
48,    the   folkiwing   doctrine    was    held   by    Hr. 

Justice  Story,  and  In  accordancs  with  the  opin- 
ion of  the  eonrt  In  that  ease:  "Th*  ConsUtn' 
tion  containing  a  grant  of  powers,  In  many  ts- 
Btances  similar  to  those  already  existing  ia  the 
State  governments,  and  some  of  these  being  of 
vital  importance  also  to  State  authority  and 
BUta  legtslatioD,  It  Is  not  to  be  admitted  that  • 
mere  grant  of  powers,  in  affirmative  terns,  to 
Congress,  does,  per  se,  transfer  an  excludve 
sovereignty  in  such  subject*  to  the  latter;  on 
the  contrary,  a  reasonable  Interpretation  of  that 
instrument  necessarily  leads  to  the  conclnatoa 
that  the  powers  so  ^ntcd  are  never  exclusive 
of  similar  powers  existing  in  the  States;  except 
where  tk*  Con*titution  baa.  In  exprcM  terma, 
given  an  eniluelv*  power  to  Oongrea*,  or  th* 
exercise  of  a  like  poww  la  prohibited  to  th* 
States.    The  example  of  the  nrat  class  is  to  b* 


of  the  Legislature  of  the  State*  in  which  the  u. 

shall  be,  for  fort*,  araenala,  dock-yarda,  ate.) 
of  the  second  daas,  the  prohiUlion*  of  a  Stat* 
to  coin  money  or  emit  bille  of  credit;  of  tba 
third  class,  as  this  court  have  already  held,  la 
the  power  to  establish  an  uniform  rule  of  natu- 
raliiation ;  and  the  delegation  of  admlraltjr  ud 
maritime  iurisdiction.  In  all  other  cases  not 
falling  witbln  the  classes  already  mentioned,  tt 
seems  unquestionable  that  the  States  retain  Mb- 
current  authority  with  Congress,  not  anl7  na- 
der  the  eleventh  amendment  of  the  OansUtu* 


that  In  eases  of  concurrent  authority,  where  th* 
laws  of  the  States  and  of  the  Union  are  in  di- 
rect and  manifest  collision  on  the  same  subJeoL 
those  of  the  Union  being  the  supreme  law  Of 
the  land,  are  of  paramount  authority;  and  th* 
State  laws,  ao  far,  and  so  far  only,  as  such  In* 
compatibility    exists,   must   necessarily   yield. 

icn  are  the  general  prindples  by  which  mj 
Judgment  is  gtnded,  in  'every  laveatl-  [*fBB 
gaUon  of  constitutional  points,  niey  oom- 
mend  themselves  by  their  Intrinric  equitj  ,  and 
have  been  amply  justified  by  the  grei*,  men 
under  whose  guidance  the  Constitution  was 
framed,  as  well  aa  by  the  practice  of  the  gov- 
ernment of  the  Union.  To  desert  them  would 
be  to  deliver  ourselves  over  to  endless  donbta 
and  difficulties,  and  probably  to  batard  the  ex- 
letence  of  the  Constitution  Iteelf .' 

In  the  case  of  The  City  of  New  York  t.  Uln, 
11  Peters,  102,  Mr.  Justice  Barbour,  tn  ddlT- 
ering  the  opinion  at  th*  eonit,  lay*  down  tha 

tin 


BvnxMM  Conn  or  zbe  tlmn  Sr^na. 


follmring  poaition  (p.  ItT)  *•  dirwtlj  dadnd- 
bla  from  &»  dedatonB  in  Glbbona  t.  Ogden,  7 
Wheat.  204;  and  Brown  t.  The  SUte  of  Marj- 
land,  12  Wheat.  410:  "Whilst  a  SUU  la  acting 


think  at;  „        .  . 

tlie  aame  aa  aearcelj  to  be  diitJngnialMd  from 
thoM  adopted  hj  Oongreaa  actins  uder  a  dif- 
ferent power;  nibject  oulf  to  t£ia  Hmitatioa, 
that  In  the  erent  <a  colUiion,  the  law  of  the 


I  the  following  language  ti  ImM  br 
Ur.  JuatiM  Thompaon  (p.  140)  i  In  the  lead- 
ing eatea  opoa  tUa  qoestloi),  where  the  State 
law  baa  been  bdd  to  be  conatltutional,  there 
haa  been  an  actual  conflict  between  the  leglala- 
Ijon  of  Congraaa  and  that  of  tha  State*  opon  tlu 
right  drawn  in  queation.  And  la  all  non  cam 
tha  law  of  Oongreaa  is  aupreme.  Bnt  In  the 
caaa  now  before  uie  conrtnoandicanBietariaea: 


(pr  140).  it  b  said  I7  the'aame  Judgei  -Tt  la 
not  necesearr  In  thia  caae  to  fix  any  lunita  upon 
the  Ic^lation  of  Congrena  and  of  the  Statea  on 
thia  aubject;  or  to  aay  bow  far  Congraaa  may, 
under  the  power  to  regulate  commerce,  control 
State  lei^datlon  In  U3a  respect.  It  ia  enough 
to  ear  that  whatarer  the  power  of  Congreas 
may  be.  It  haa  not  been  azerdaed  ao  aa  In  anr 
manner  to  conBIet  with  the  Stato  law;  and  If 
a  grant  of  the  power  to  Congreaa  does 


.   >  power  nntQ  Oongreaa 
the  power  to  ezerdae  it,  no  objection  on  that 
ground  can  arlae  to  thia  law." 
•S«*]    'Here,  then,  are  recognitima,  repeated 


enifeaaedly  Teated  In  tha  general  gorammant, 
ao  long  aa  the  latter  ramauia  paaa&a,  or  aball 


In  the  proceedings  of  «  State  sore. .       .    .       _ 
*o  long  as  tbe  States  ahall  neltW  eonflkt  with 


tke  meaaurea  of  the  federal  government,  at 
MmtraTene  ita  policy.    From  tbioe  reeognitloi 


Inally,  nor  practioallj,  exduaive  powarai  for 
whauver  ia  exeluaiTe,  utterly  forbids,  aa  has 
beoi  pferionsly  observed,  all  partition  or  asso- 
dation.  I  hold,  then,  that  tbe  Btat«a  can  eatab- 
Ush  proceedings  which  are  in  their  nature  cal- 
eulated  to  secure  the  righta  of  the  alsve-holder 

Sarantied  to  him  by  the  Oonitltution;  as  I 
Ul  attempt  to  afaow  that  those  righte  can 
never  be  so  perfectly  aecured  aa  when  the  States 
ahall,  in  bom  f  ^th,  exert  th^  authority  to  aa- 
rist  In  effaotnating  the  guaranty  given  ny  the 
Oonatitntion.  Fngitivaa  from  aervioe,  In  at- 
tanpting  to  flaa  aitbar  to  tka  noa-alaveboldiiig 
Statea,  or  Into  tbo  Oanadas,  mnst,  in  many  in- 
itaiKes,  paaa  tha  Intarmedlate  States  before 
tbey  can  attain  to  the  point  tb^  idm  at. 

U  there  ia  a  power  In  tha  States  to  anthoiisa 
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and  OTder  tbeir  arreat  and  detention  for  ddv- 
er^  to  their  owners,  not  only  will  tbe  probabU- 
itiea  of  recovery  be  increased  by  the  perfoni- 
ance  of  dutlea  enjoined  by  law  upon  tha  dtt- 
aena  of  thoae  Statea,  aa  well  private  persons  aa 
thoae  whoare  offieera  of  thelaw;  bnttheindta- 
ments  of  intereat,  under  tba  hope  of  rewaid, 
will  in  a  certain  ctaaa  of  peraona  powerfully  eo- 
operate  to  tha  same  ends.  Bnt  let  it  ba  deeurad 
that  tha  tit^a»  of  arreat  and  detentitm,  with  a 
view  of  raatoration  to  tbs  owner,  belong  aoMy 
to  tha  federal  government,  exolnaiva  of  tha  fn- 
dividoal  right  of  theownertoaeiMUapcMerty, 
and  what  are  to  be  tha  consequeneeaT  In  tia 
flrst  place,  whenever  the  master,  attenvtins  to 
enforce  his  right  of  aeicnre  nudar  the  Constita- 
tion,  sliall  meet  with  reeiataaoa,  the  Ineonaidet* 
able  number  of  federal  offlesra  in  a  State,  and 
their  frequent  remoteneas  fmn  tha  theatre  ol 
action,  must,  in  numeroua  Instances,  at  ones 
defeat  Us  right  of  property,  and  deprive  him 
'also  <rf  psTMnid  protection  and  aaen-  [*«ST 
rity.  By  the  removal  of  every  incentlTO  of  In- 
tereat In  State  officers,  or  indlvidnala,  and  Ij 
the  inculcation  of  •  belief  that  anyeo-oporatlaa 
with  the  maater  beoomea  «  vidatlon  of  law, 
the  most  active  and  efficient  anxUiafT  wUA  he 
could  possibly  call  to  Ua  ^d  la  entirdy  nantral- 
taed.  Again,  auppoae  that  a  fogitiva  fnn 
aervioe  ahonM  have  Bad  to  a  State  wbece  alav- 
ery  doaa  not  exlet,  and  in  whidi  tha  provaloat 
feeling  Is  hostile  to  that  Inatitntion;  tharo 
mlf^t,  nevertttelesa,  In  such  a  e«nunnnity,  ba  a 
dispoaition  to  yield  aomethtiv  to  an  acknowl- 
edged eonatitutionsi  riajit — aometldng  to  na- 
tional comity,  too,  in  tne  preaervation  oil  that 
ririit;  bnt  let  It  ones  be  proclaimed  from  tUa 
tribnnal  that  any  conceaaiiw  ly  the  StatM  to- 
wards tbe  maintenanea  of  aneb  n  ri^  ia  a  poa- 
itive  offauae,  tbe  violation  of  a  aolemn  doty, 
and  I  aak  what  pretext  more  plausible  could  be 
offered  to  tboaa  who  are  dlapcwed  to  protect  tha 
fugitive,  or  to  defeat  tha  rlgfata  of  ue  maaterT 
The  Oonatitntion  and  tha  act  of  Congress 
would  thus  ba  converted  into  inatnunenta  tor 
the  destruction  of  that  which  tbey  were  daaiflted 
especially  to  protoet.  But  it  ts  said  that  if  the 
States  can  legialate  at  all  upon  the  aubjeet  <rf 
fugitives  from  eervlce,  they  may,  under  tihs 
giuse  of  tegulaUona  for  seenrins  the  maatsr*B 
liffiA,  enact  lawa  which,  In  rcaUty,  impair  or 
deatroy  them.  This,  like  every  other  argumtnt 
*~  ~Tn  from  the  possible  atniaa  of  nower,  ia 
led  nrithar  hlr  nor  lineal.  It  is  eqnalhr 
appUeable  to  tha  axerdae  of  power  by  tha  fed- 
eral aa  by  the  State  governments;  and  might 
bo  need  In  oppoaltion  to  all  power  and  all  gov- 
emmoit,  aa  it  ia  nndeniaUe  that  there  la  ■• 
power  and  no  government  which  la  not  snaeaf 


the  recollection  that  should  thoee  abnaaa  be  at- 
tempted  tbe  corrective  may  be  found,  aa  it  is 
now  about  to  ba  applied  to  aoma  extoit,  In  tha 
oontrolUng    oMsUtutional    authority    of    this 

haa  been  said  that  the  Statea  is  the  anr- 
daa  of  their  poUeo  powers  may  amat  and  Im- 
prison vagrants  ot  fo|^tlv«a  who  may  andaagas 
tha  peaoe  and  good  order  of  aodety,  and  by 
that  meana  eontribnU  to  tks  iMOvery  ^  tha 


IHI 
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maater  of  Ui  ftwlttre  ■1kt«.  It  ■honldberaeol- 
kotod,  howarer,  that  tli«  poHce  power  of  a  State 
haa  DO  natural  afflnltj  witb  her  azterior  rela- 
IBS']  tloni,  nor  wltn  thoa«  'which  aha  nia- 
taina  to  her  aiater  State*;  but  ta  oonfined  to 
mattars  atrlctlj  balonging  to  hsr  intamal  order 
and  ^ulet.  The  arraat  or  confinemant,  or  rea- 
toration  of  a  fu^^tire,  merelr  becanaa  ha  ia  anch, 
falb  not  regnlarlj  within  tna  objccta  of  poUea 
■  ■  ■  *  '  ■     oimos- 

iar;  ha 

maj  be  mnrelj  paaaluc  throuj^  the  Stata  peace- 
ab)T  and  quietlyi  or  he  may  be  nnder  the  eare 
and  oountenanoa  of  iome  peraon  Meeting  own- 


would  not  be  a  proper  aubjeot  for  the  exertion 
of  the  polite  poweri  and  If  not  to  be  challenged 
tinder  a  dllTerant  power  in  tbe  State,  hi*  ew:ape 
would  be  loeritADia,  howerer  atrong  might  be 
the  eTidencea  of  hla  being  a  fugitlva.  But  let 
It  be  euppoaed  that  either  on  account  of  aome 
offenie  actually  eommitted,  or  threatened;  or 
from  aome  Internal  r^ulatton  forbidding  the 
pretence  of  auek  peraona  within  a  Stata,  they 


UT  be  deemed  (ubjecta  for  the  exertion  of  the 
,alice  power  proper,  to  wliat  end  would  the  ^• 
erciie  of  thaf  power  naturally  leadr   Fugitlvea 


Nothing  beyond  these  could  be  tegaliy  ■ 
plisbed;  and  thui  the  InTOcation  of  thia  police 
power,  ao  far  from  lecuring  the  righta  of  the 
maatar,  would  be  made  an  engine  to  inaure  the 
deprivBtion  of  his  property.  Such  are  a  por- 
tion of  the  consequencea  which,  in  my  opinion, 
■nuat  flow  from  the  doctrinea  affirmed  by  the 
majority. of  the  court;  doctrinea  In  my  Tiew 
not  wamnted  by  the  Conititution,  nor  by  the 
interpretation  heretofore  siven  of  that  Inatm- 
ment;  and  the  aaaertion  whereof  aaemod  not  to 
hare  been  neceaaarily  InTolred  fa  theadjodiea- 
tlon  of  tliia  eauae.  With  tlie  eonrietloDa  pre- 
dominating in  my  mind  aa  to  the  nature  and 
tandendea  of  theae  doctrinea,  whilat  I  cherieb  the 
profovDdett  raapect  for  tha  wiadom  and  purity 
of  thoae  who  maintain  them,  it  would  be  a  dere- 
UettoB  of  duty  In  me  to  yield  to  them  a  direct  or  a 
tadt  aeqnieacenea.  I  therefore  declare  my  dla- 
aant  from  tbam. 

Ur.  Jnatlee  ITLeaii. 

Aa  thia  caae  involvea  aueationa  deeply  Inter- 
eatlng,  if  not  vital,  to  tlw  permanency  of  the 
union  of  theae  Statea;  and  aa  I  difTer  on  one 
point  from  the  opinion  of  the  court,  I  deem  it 
proper  to  atate  my  own  vlewa  on  the  aubject. 
059*]  The  plaintiff,  Bdward  Prigg,  waa 
indicted  under  the  flrat  aeetion  of  an  act  of 
Pennaylrania,  entitled  "in  Act  to  giTa  effect 
to  the  prOTielona  of  the  Conatltutloa  of  tba 
United  Statee,  relative  to  fngitivea  from  labor, 
for  the  protection  of  free  people  of  oolor,  koA 
to  prevent  kidnapping." 

It  pioTidea,  "If  any  person  or  peraona  ahall, 
from  and  after  the  paBsing  of  thta  act,  by  force 


thJa    Commonwealth,    to    any    other    place    or 
plaeea  whataoarar,  out  of  thu  Oommonwaalth, 


with  a  deaign  and  Intautloa  of  aeHIng  and  Us- 
poilng  of,  or  of  cauaing  to  be  aold,  or  of  keep- 
ing and  detaining,  or  of  cauelna;  to  ba  kept  and 
detained,  such  negro  or  mulatto  aa  a  tlave  or 
servant  for  life,  or  for  any  term  whataoever; 
every  such  peraon  or  peraona,  hla  or  tlieir  aid- 
era  or  abettora  shall,  on  conviction  thereof,  be 
deemed  guilty  of  felony,  and  ahall  be  lined  bi  a 
aum  not  leaa  than  Qve  hundred  nor  mora  than 
ona  thoueand  doltara,  and  shall  be  leBteneed  to 
imprisonment  and  hard  labor  not  leaa  thaa 
aeven  nor  more  than  twenty -one  yaara." 

The  plaintifl!  being  a  citlien  of  Maryland, 
with  otbera,  took  Marnret  Morgan,  a  colored 
woman,  and  a  alave,  Dy  force  and  violence, 
without  the  Derttfloata  required  by  the  aet  m 
Congresa,  from  the  Stata  of  Pennsylvania,  and 
brought  her  to  the  Stata  of  Maryland.  By  an 
amicable  arrangement  between  Um  two  Statea, 
judgment  waa  entered  agalnat  the  defendant  In 
the  court  whara  the  indictment  waa  found;  and 
on  the  eauae  being  removed  to  the  Buprem* 
Court  of  the  State,  that  Judgment,  pro  forma, 
waa  affirmed.  And  the  caae  ta  now  here  for 
our  eiamination  and  dedaion. 

The  last  clause  of  the  second  section  of  the 
fourth  article  of  the  Conititution  of  the  United 
Statea,  deelarea  that  "No  peraoa  held  to  «errioe 
or  latior  in  one  State,  under  the  law*  thereof 
escaping  Into  another,  shall.  In  consequence  of 
any  law  or  rwulation  therein,  be  dlecharged 
from  aucb  service  or  labor;  but  *hall  be  duiv- 
ered  up  on  claim  of  the  party  to  whom  anob 
service  or  latior  may  be  due." 

Thia  elauae  of  the  Constitution  Is  now,  for 
the  flrit  time,  brou^t  before  thia  court  for 
consideration. 


ririence  ahow*  that  to  attain  the 
Lt  objecfa  of  this  fundamental  law  It  muat 
construed  and  enforced  In  a  a^rit  of  en- 


convention,  the  subject  of  alavery  waa  i 
It  i*  now,  a  most  delicate  and  absorbing  eon- 
atderation.  In  some  of  the  States  it  waa  con- 
sidered an  evil,  and  a  strong  opposition  to  It, 
in  all  Ita  forma,  waa  felt  and  ezpreaaed.  In 
othera  it  waa  viewed  aa  a  cherished  right,  in- 
corporated into  the  social  compact,  and  aacredly 
guarded  by  law. 
Opinions  ao  conflicting,  and  which  ao  deeply 

Erevaded  the  alementa  of  aociety,  eould  be 
rought  to  •  reconciled  action  only  by  an  ex- 
ercise of  exalted  patriotism.  Fortunately  tor 
the  eountry,  this  patrlotiam  waa  not  wanting  In 
the  convention  and  In  the  Statea.  The  da^er 
of  diaeord  and  ruin  waa  seen,  and  fdt,  and  ae- 
knowMged;  and  thia  led  to  the  formation  of 
the  confederacy.  The  Constitution,  aa  it  la, 
cannot  be  said  to  have  imbodied  In  all  Ita  parta 
the  peculiar  views  of  any  great  aeetion  of  th* 
Union;  but  it  waa  adopted  by  a  wiae  and  far- 
reaching  conviction  that  it  waa  the  beat  which, 
under  tna  drcumstancea,  eould  be  devised ;  and 
that  ita  Impcrfeetiona  would  bs  loot  at^t  of,  if 
not  forgotten,  in  tba  national  proapwity  and 
glory  which  it  would  aanire. 

A  law  la  bettar  nnderatood  by  a  knowledge 
of  tha  erila  whkli  led  to  ita  adopUon.  And 
tUaappUaa  moat  atroagly  to  a  fundamental  law. 


SsPBua  Coon  or  thk  U>im  BxAns. 


At  ui  carlj  period  of  onr  hlaUaj  il>TBi7  «x- 
Uted  in  all  tne  soToniu;  uid  fu^tiTM  from 
labor  were  eUimed  Mid  delivered  up  under  a 
iplrit  of  comity  or  conventional  law  among  the 
eolonlea.  The  article*  of  confederation  con- 
tained no  prOTirion  on  the  aubjeet,  and  there 
can  be  no  doubt  that  th«  prorUioa  introduced 
Into  the  Oonititutlon  was  the  result  of  experl- 
■nee  and  ntanileat  neceiilty.  A  matter  ao  del- 
icate, important,  and  ezdung,  w«*  verj  prop- 
erlv  introduced  into  the  organic  law. 

Doea  the  proTliion,  in  regard  to  the  reclama- 
tion of  fugitlTe  alavea.  Test  the  power  ezcluaive- 
I7  In  the  federal  goremmentT 

Tliia  must  be  determined  from  the  language 
of  the  Conatltntlon,  and  the  nature  of  the  power. 
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them  to  delivor  him  up,"  on  claim  of  the  part; 
to  whom  his  aerrica  may  be  due." 

The  nature  of  the  power  ehowa  that  It  must 
be  axelualTe. 

It  waa  deigned  to  protect  the  ri^ti  of  the 
master,  and  against  whom  I  Mot  against  the 
State,  nor  the  people  of  the  State  fai  which  he 
residea;  but  against  the  people  and  the  legisla- 
tive a^lon  of  other  States  where  the  fuj^Uve 
from  labor  might  be  found.  Under  the  eon- 
federation  the  master  had  no  legal  means  of  en- 
fordng  his  rights  In  a  State  opposed  to  slarerf . 
A  disregard  of  rights  thus  asserted  was  deeplj 
felt  Is  the  south.  It  produced  great  excitement, 
and  would  have  led  to  results  destructive  of  the 
Union.  To  avoid  this  the  constitutional  guar- 
utr  was  essential. 

nie  necessity  for  this  provision  was  found 
fn  Uie  views  and  feelings  of  the  people  of  the 
Statea  opposed  to  slaver;;  and  who,  under  such 
an  Influence,  oould  not  be  expected  favorably 
to  regard  the  right*  of  the  master.  Now,  by 
whom  is  this  paramount  law  to  be  executed  t 

It  1*  contended  that  the  power  to  execute  It 
rest*  with  the  State*.  The  law  was  designed 
to  protect  the  ri^ta  of  the  slaveholder  against 
the  State*  opposod  to  those  rights  ^  and  yet,  by 
thii  arpunent  Uie  efTectlve  power  Is  In  the 
hands  ol  those  on  whom  It  is  to  operate. 

This  would  produce  a  strange  anomaly  in  the 
history  of  legislation.  It  would  show  an  inex- 
perience and  folly  in  the  venerable  fratners  of 
the  Constitution,  from  which,  of  all  publie 
bodies  that  ever  assembled,  they  were,  perhaps, 
moat  exempt. 

The  elause  of  the  Constitution  nnder  consid- 
eration declares  that  no  fugitive  from  labor 
ahaD  be  discharged  from  such  tabor,  by  any 
law  or  regulation  of  the  State  into  which  he 
may  have  fted.   b  the  BtaU  to  ]udge_  of  this! 


ml 
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e  fundamental  law,  and  pravades 

the  Uidon.  The  rule  of  action  which  it  pre- 
•Bribe*  was  Intended  to  be  the  same  in  all  the 
States.  This  is  essential  t«  the  attainment  of 
•H*]  Um  obiecta  of  the  'Uw.  U  the  efTeot 
of  It  dependeo.  In  any  d^iee,  upon  the  eon- 
stmetion  of  a  State  by  iMialatlon  or  otherwise 


j  ft  left  for  the  State  to  determfne  what  effect 
shall  h»  given  to  this  and  other  parts  of  tlia 


Ita  spirit,  If  not  Its  letter,  would  be  dlsreaid^ 
This  would  not  proceed  from  any  settled  do- 
termination  in  any  State  to  violate  the  fnada- 
mental  rule,  but  from  hnUts  and  modiw  si 
reasoning  on  the  subject.  Snch  is  the  divernty 
of  human  Judgment,  that  t^pealta  eonclnaio^ 
equally  bones^  are  often  drawn  from  tbo  same 

S remises.  It  is,  therefore,  eaaential  to  the  iml* 
irm  efficacy  of  thi*  eonstitutional  provisioi 
that  It  should  be  considered,  exclusively,  a  fed- 
eral power.  It  is  in  ita  nature  as  much  so  as 
the  power  to  regulate  commerce,  or  that  of  for< 
eira  intercourse. 

To  give  full  effect  to  this  provision,  waa  Ug- 
islation  neccasaryT  Oongreas,  by  the  passage 
of  the  Act  of  I7»3,  legislated  on  the  subject, 
and  this  shows  how  tnis  provision  waa  eon* 
strued  shortly  after  its  adoption;  and  the  rea- 
sons which  were  deliberately  eonsidered,  and 
which  led  to  the  passage  of  the  act  show 
olearlv  that  it  waa  neeeesary.  These  reaaona 
will  be  more  partieolarly  referred  to  nnda 
another  head  of  the  argument.  But  lookinc 
only  at  the  Constitution,  the  propriety,  U  not 
the  necessity  of  legislation  is  seen. 

The  Constitution  provides  that  the  fugitiv* 
from  labor  shall  be  delivered  up,  on  claim  be- 
ing made  by  the  person  entitlea  to  aneb  labor; 
but  it  Is  nlent  as  to  how  and  on  whom  thla 
claim  shall  be  made.  The  act  of  Congreoa  pro- 
vides for  this  defect  and  uncertainty  by  estab- 
lishing the  mode  of  precedure. 

It  is  contended  that  the  power  to  kgislata  ea 
this  subject  Is  concurrently  in  the  Statea  and 
federal  government.  That  the  acts  of  the  latter 
are  paramount,  but  that  the  acts  of  the  former 
moat  be  regarded  aa  of  authority,  until  abro- 
gated by  i&t  federal  power.  How  a  power  ex- 
ereised  Dy  one  sovereignty  can  be  called  con- 
current, which  may  be  abrogated  by  another,  1 
cannot  comprehend.  A  concurrent  power,  from 
its  nature,  I  had  supposed  must  be  equal.  If 
the  federal  government  by  legislating  on  tbo 
subject  annuls  all  State  legislation  on  the  samo 
subject.  It  must  follow  that  the  power  is  in  tho 
federal  government  and  not  In  the  State. 

Taxation  is  a  power  common  to  a  State  and 
the  general  government,  and  It  1*  exercised  hj 
each  independently  of  the  other.  And  thu 
must  be  the  character  of  all  concurrent  powan. 

It  ia  aidd  that  a  power  may  be  vested  in  the 
fedeial  government  'which  remains  [*••> 
dormant,  and  that  in  such  case  a  State  may 
legislate  on  the  subject.  In  the  ease  suppoeed, 
whence  does theLegislaturederiveltspowerT  Is 
It  derived  from  the  constitution  of  the  State  or 
the  Constitution  of  the  United  StatesT 

If  the  power  is  given  by  the  State  constltn- 
tion,  it  must  follow  that  it  may  be  exercised 
independently  of  the  federal  power;  for  it  la 
presumed  no  one  will  sanction  the  doctrine 
that  Congress,  by  legislation,  may  abridge  the 
constitutional  power  of  a  State. 

How  can  the  power  of  the  SUte  be  derived 
from  the  federal  Constitution  I  Is  tt  sssumed 
on  the  ground  that  Congress  having  the  power 
have  fMled  to  exercise  itT  Where  Is  *acb  aa 
assumption  to  endt  Hay  it  not  be  applied 
with  equal  force  and  propriety  to  the  whole 
ground  of  federal  legiaistion,  exeepting  only 
the  powers  Inhibited  to  the  StateaT  Conpev 
have  not  legislated  upon  a  certain  subject,  bat 
this  doe*  not  show  that  they  may  not  bavo  dnl7 
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Or,  ther  mty  hare  metad  wltli- 
mt  exhanitiBT  th«  power.  Now,  In  mj  Judff- 
■Mnt,  it  U  fllogioal  and  nneoBaUtntlona]  to 
bold  tlkat  in  dther  of  theae  eaaea  a  Stata  mav 
Itudslata. 

la  tUi  a  Tagrant  power  of  tha  Stat«,  Uk«  a 
Coating  land  warrant  t«  ba  located  on  the  first 
TaeaatnMt  that  shallba  found  T  May  a  State  oe- 
aap7  a  frument  of  federal  power  which  haa  not 
been  exerelaed,  and  like  a  tenant  at  will  contlnM 
to  occupy  It  until  It  ahall  bare  notieo  to  qnitT 

No  auch  power  ia  derived  br  implloation 
from  tlie  federal  Cooatltutloii.  It  delnea  the 
powera  of  the  general  goremment,  and  Impoeea 
certain  reetrictlone  aid  dntiea  on  the  Statea. 
But  beyond  tbia  it  in  no  dipee  affeeta  the  pow- 
en  of  the  Btatet.  The  poweti  which  belong  to 
a  State  are  exerdeed  independentlj.  In  Ha 
aphere  of  aovereignty  It  atukda  on  an  equality 
with  the  federal  gorenunent,  and  la  mat  vm- 
Ject  to  Ita  control.  It  would  be  aa  daugeroiia 
aa  humilietiRg  to  the  righta  of  a  State  to  hold 
that  ite  legiilatlTe  powera  were  exerdeed  to  any 
extent  and  under  an^  dreunutancea,  aubieet 
to  the  paramount  action  of  Congreaa.  Bnco  a 
doctrine  would  lead  to  aerioua  and  dangeroui 
eonflicta  of  power. 

The  Act  of  ITM  aeema  to  eorer  the  whole 
conititntjonal  ponnd.  The  third  aeotlon  pro- 
vide!, 'That  when  a  perMin  held  to  labor  in 
any  State  or  territory  of  the  United  Statee,  nn- 
a<4*]  der  the  lawa  'thereof,  ahall  eacape  Into 
any  other  of  the  said  Statea  or  territoriea,  the 
peraon  to  whom  auch  labor  or  aerriee  may  be 
due,  hiB  agent  or  attorney,  la  empowered  to 
aeize  or  arreat  auch  fugitive  from  labor,  and  to 
take  him  or  her  before  any  iudge  of  the  dreult 
or  district  courta  of  the  United  Statea  redding 
or  being  within  the  State,  or  before  any  magia- 
trate  of  a  eoonty,  dty,  or  town  corporate, 
wherein  aiieh  adiure  or  arreat  shall  be  made, 
and  npoB  proof,  to  the  aatiafactlon  of  nieh 
judge  or  magiatrate,  either  by  oral  teatimony 
or  affldavlt,  ate.,  that  the  petaoa  M  aeUed  or 
arreeted,  doth,  under  the  lawa  of  tbe  State  or 
territory  from  which  he  or  ahe  fled,  owe  ■arrloe 
or  labor  to  the  peraon  elalmlng  Urn  or  her,  it 
ahall  be  the  doty  of  each  Judge  or  magiatrvte 
to  give  a  certificate  thereof  to  aoeh  elaimant, 
hla  agent  or  attorney,  which  ahall  be  aufficlent 
warrant  for  removing  anoh  fugitive  to  the  State 
from  which  tie  or  alw  fled." 

The  fourth  aeetion  Impoaea  a  penalty  on  any 
peraon  who  ahall  obetruet  or  hinder  eucb  claim- 
ant, hla  a^ent  or  attorney,  etc.,  or  aball  reaene 
auch  fugitive,  when  ao  arreated,  ete. 

It  aeema  to  be  taken  aa  a  conceded  pdnt  In 
tha  argument  that  Congreaa  had  no  power  to 
impose  duties  on  State  ofBcera,  aa  provided  in 
the  above  act.  Aa  a  general  principle  tUa  in 
true;  but  doea  not  the  case  under  conaideratlon 
form  an  exception  T  Congreea  can  no  more 
regulate  the  JiuisdieUon  of  the  State  tribunals 
tun  a  State  earn  define  tbe  Jndldal  power  of 
the  Union.  The  olBeen  of  eaeh  jgovemoient 
are  reepondUe  onlv  to  the  respectlva  antborl- 
tlea  under  whloh  tney  are  eommiaaionod.  But 
do  not  the  danaea  in  tha  Constitation  In  regard 
to  fngitivea  from  labor,  and  from  Juatke,  give 
Congress  a  power  over  Stste  offleus  m  these 
aubjecta!  Titt  power  In  both  the  eases  la  ad- 
mitted or  proved  to  be  ozdudvelf  in  the  fed- 
eral governnieoL 
1«I<.  (4. 


The  danse  In  the  OonstitnUoB  fnetBam  Iks 
ons  In  relation  to  fngitivea  from  labor,  dsdaraa 
that  "A  peraon  ehwged  In  sny  State  with 
treaaon,  felony,  or  other  erlme,  who  shall  Bss 
from  justice,  and  bs  found  In  another  Stats, 
shall,  on  demand  of  tha  exMttUto  authority  of 
the  SUte  from  which  he  fled,  bo  dsllvsred  19 
to  be  removed  to  tbe  Stats  having  Jnrisdletiaa 
of  the  erime." 

In  the  first  seddon  of  tbe  Aet  of  ITM; 
Congreaa  have  provided  that  ob  demand  bs- 
•'-  made  sa  above,  It  shaD  be  the  duty  of 
executive  anthority  to  eanse'  the  [■■•■ 


^&»  e 


u  aj  UM  mgaesi  a\m 
the  aame  prindple  r 
«  In  regu^  to  the  an 
.  labor  by  other  Stw 


Ueved,  has  never  been  qnestionsd.  B  hss  bs« 
obsyed  by  the  govsruoTS  of  States,  who  have 
uniformly  aeknowledged  Us  irfiligatlon.  T* 
some  demands  surrendere  have  not  been  madsi 
but  the  refusals  have  in  no  instanoe  been  tm 
tbe  ground  that  tbe  ConatltnUoa  and  art  tt 
Congreaa  were  of  no  Undlng  fotns.   Other  rea- 

have  been  assigned. 

w.  If  Oongre 
thie  ditty  to  be  p 
officer,  may  Uiey  not  o 
quire  appropriation  duties  Ii 
render  of  fugitives  from  laborlty  other  Stats 
officers.   Over  these  aubjecta  the  oonatltntional 
power  la  the  same. 

In  both  cssea  the  Aet  of  ITSt  defines  on  what 
evidence  the  delivery  shall  bs  made.  TUs  was 
necesssry,  as  tbe  Constitution  ia  silent  on  tha 
snbjeet.  The  set  prorldss  that  on  claim  being 
nude  of  a  fneitive  from  labor,  ^t  ahall  be  ths 
duty  of  soeb  judgs  or  magistrate  to  give  acer- 
tifleate  that  the  peraM  claimed  owaa  servloes  t« 
the  elaimant." 

The  Constitution  rsqulres  "that  sneh  persea 
shall  bs  delivered^np,  on  dalm  of  the  pf*'  *'~ 
whom  the  service  Is  due."   Here  Is  a  n 

duty  Impoeod;  and  Congress  bave  s^d  ii 

mode  this  dnty  shall  be  performed.  Had  they 
not  power  to  do  so  T  If  the  OonsUtntion  wm 
deaigoed,  in  tUa  respect,  to  require,  not  a  neg- 
ative b«t  a  podtivs  duty  on  the  Stats  and  tbe 
people  «t  the  Stats  where  the  fugitive  from 
labor  may  be  found;  of  wUdi,  It  would  seaam, 
there  can  be  no  doubt;  It  must  squally  elear 
that  Congreaa  may  prescribe  In  what  manner 
the  claim  and  surrender  ehall  be  made.  I  aM 
therefore  brou^t  to  Uio  conelualon  that,  al- 
though,  aa  a  general  prindple,  Oongresa  eaanot 
Impoee  dutiea  on  State  offleere,  yet  In  the  eaaes 
of  fugitives  from  labor  and  from  Justlos  they 
have  the  power  to  do  eo. 

In  the  ease  of  Martin's  leasee  t.  Hunter,  1 
Wheat.  Sep.  S0«,  thla  eonrt  sajt  The  lan- 
gnage  of  the  Conatltution  Is  imparatito  on  tha 
Staue  M  to  tlis  perf  ormsnee  aa  many  duties. 
It  is  ImpsratlTS  on  the  Stats  L^slatnros  t* 
make  laws  preserlUng  the  time,  plsee^  sad 
o(  holding  sleetloos  for  senators  and 
repreoentativaa,  and  for  electors  of  President  and 
Tlos-FresidenL  Aad  in  thsss  ss  'weU  [*■•• 
as  in  other  as  a  as,  Omgress  bav«  a  ridit  to  r 
viae,  amend,  or  sapetseda  Uis  laws  which  ma 
-  -    the  StaU  Leg! 


party  t« 
poeltiTS 
in  wha 


h  mqr 


Now,  I  do  not  Insist  on  the  exercise  of  ths 
federal  power  to  the  extent  as  here  Md  down. 
~  go  no  farther  than  to  ssy  that  where  the  Cob- 
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